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FOREWORD

On May 18, 1942 the Commission on Revision of the New Jersey
Constitution, constituted under Joint Resolution No. 2, approved
November 18, 1941 and reconstituted under Joint Resolution No. 1,
approved January 24, 1942, as amended April 1, 1942, of the New
Jersey Legislature, reported to the Legislature and to the Governor,
in writing, a copy of which Report is annexed to this Record as
Appendix IIT (infra, pp. 909-958).

Annexed to and included in said Report there was transmitted
to the Legislature and to the Governor the text of “A Revised Con-
stitution for the State of New Jersey” which appears as Part IT of
said Report (infra, pp. 930-956).

Upon receipt of said Report, the Legislature adopted Senate
Concurrent Resolution No. 19 of the 1942 Session, which appears
on page 9 of this Record and which provides that a Joint Legisla-
tive Committee, to consist of four Members of the Senate to be
appointed by the President thereof and four Members of the House
of Assembly to be appointed by the Speaker thereof, be constituted
and that the Report of said Commission be referred to said Joint
Legislative Committee and that it shall be the duty of said Joint
Legislative Committee to “hold public hearings to ascertain the
sentiment of the people of the State as to the various proposals and
recommendations made by said commission in its report and to
ascertain, also, the sentiment of the people of the State as to
whether or not they desire the fundamental law of the State to be
changed.”

On the same day Hon. I. Grant Scott, President of the Senate,
appointed Hon. Lloyd L. Schroeder, Senator from Bergen County,
Hon. John M. Summerill, Jr., Senator from Salem County, Hon.
H. Rivington Pyne, Senator from Somerset County and Hon.
Edward J. O'Mara, Senator from ITudson County, as the Senate
Members of said Joint Legislative Committee and Hon. John E.
Boswell, Speaker of the House of Assembly, appointed Hon. Man-
field G. Amlicke, Assemblyman from Passaic County, Hon. Dominie
A. Caviechia, Assemblyman from Essex County, Hon. Vincent S.
Haneman, Assemblyman from Atlantie County and Hon. Mildred
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Foreword 7

A. Preen, Assemblywoman from Hunterdon County, as the Assem-
bly Members thereof.

On June 24, 1942 the Joint Legislative Committee met and or-
ganized by the election of Hon. Lloyd L. Schroeder as Chairman
and determined to hold a series of public hearings for the consid-
eration of the text of said “Revised Conmstitution for the State of
New Jersey” proposed by said Commission, Article by Article, and
to hold one or more additional hearings for the discussion of the
methods of submission of the proposed changes in the New Jersey
Constitution to the people of the State and for the purpose of invit-
ing suggestions as to proposed changes in the Constitution which
were not suggested by the Commission in its Report or in the text
of its proposed “Revised Constitution.” At a later meeting Charles
DeF. Besoré, of counsel with the New Jersey Commission on Sta-
tutes, was elected Secretary of the Joint Legislative Committee.

Pursuant to its determination, the Joint Legislative Committee
held publie hearings in the Assembly Chamber in the State IHouse
in Trenton, New Jersey, on July 8, 1942, July 15, 1942, July 22,
1942, July 29, 1942, August 5, 1942, August 19, 1942, August 26,
1942, September 17, 1942 and September 18, 1942.

On September 28, 1942 the Joint Legislative Committee filed
its Report with both Houses of the Legislature, together with a
Minority Report of Manfield G. Amlicke and a Minority Report
of Dominic A. Cavicchia, members of said Joint Legislative Com-
mittee.

Subsequently the Joint Legislative Committee determined to
print and publish the proceedings had before it together with such
other pertinent documents as the Chairman and Secretary of the
Joint Legislative Committee should determine and for this purpose
Senate Concurrent Resolution No. 4 of the 1943 Session was adopted
on February 15, 1943.

To the record of the proceedings before the Joint Legislative
Committee have been added, in this work, all Briefs and Communi-
cations submitted to the Joint Legislative Committee, Senate Con-
current Resolution No. 19, adopted June 15, 1942 (infra, p. 9), the
Report of the Joint Legislative Committee (infra, p. 868), the
Minority Reports of Manfield G. Amlicke (infra, p. 870), and of
Dominic A. Cavicchia (infra, p. 872), Members of the Committee,
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and the following Appendices:

Appendix  I—Constitution of the State of New Jersey (infra, p.
885) ;

Appendix TT-—Joint Resolution No. 2 creating the Commission
on Revision of the New Jersey Constitution and
Joint Resolution No. 1 continuing and reconsti-
tuting the same (infra, p. 905);

Appendix ITI-—Report of the Commission on Revision of the New
Jersey Constitution (infra, p. 909);

Appendix IV—Comparison of the Proposed Constitution (1942)
and the Constitution of 1844 as amended (infra,
p. 959);

Appendix V—Report on Constitutional Courts of New Jersey by
Ralph Temple, including letters of transmittal
(infra, p. 1057).

In preparing this work for printing the running page numbers
of this work have been added in parentheses in each case in which
reference is made in the text to the page numbers of any document
meluded in or annexed to this Record.

Li.oyp L. SCHROEDER,
Chairman.

CHArRLES DEF. BESORE,
Secretary.



SENATE CONCURRENT RESOLUTION No. 19
Adopted June 15, 1942

A CoNCURRENT RESOLUTION creating a joint legislative committee
to ascertain the sentiment of the people of the State as to the
various proposals and recommendations for change in the
New Jersey Constitution made by the Commission on Revision
of the New Jersey Constitution and to report thereon to the
Legislature.

‘WHEREAS, By Joint Resolution No. 2, approved November eigh-
teenth, one thousand nine hundred and forty-one, the one
hundred and sixty-fifth Legislature created a Commission on
Revision of the New Jersey Constitution, and charged said com-
mission with the duty of inquiring into the subject of consti-
tutional revision, of suggesting in what respects the Constitu-
tion should be changed, and of making recommendations to
provide for the more effective working of present-day represen-
tative processes; and

‘WHEREAS, Said commission was continued and reconstituted by
joint resolution approved January twenty-fourth, one thousand
nine hundred and forty-two; and

Wirreas, After months of diligent research and inquiry, said
commission has made a comprehensive report which includes,
among other things, the text of a revised Constitution for New
Jersey, which text in the judgment of said commission, as ex-
pressed in its said report, sets forth “the requirements to
secure to New Jersey the benefits of experience in public af-
fairs extending over a century and a half” and comprises “a
document which can meet the demands of sound government”,
and

‘Wiiereas, The full report of the commission is of such vital sig-
nificance that it merits prompt, thorough and careful consid-
eration by the people of this State as well as by their represen-
tatives in the Legislature; and

‘WuereAs, To the end that this Legislature may have the benefit of
public opinion before acting upon the proposals of the com-
mission, it is desirable that the people of this State be afforded
full and ample opportunity to be heard thereon; and

WuereAs, This Legislature feels that the best method of record-
ing a fair cross-section of public sentiment is through orderly

9



10 Senate Concurrent Resolution No. 19

public hearings before a joint legislative committee; now,
therefore,

BE 17 RESOLVED by the Senate of the State of New Jersey (the
House of Assembly concurring) :

1. There is hereby constituted a joint committee of the Legis-
lature, which shall consist of four members of the Senate to be ap-
pointed by the President thereof and four members of the House
of Assembly to be appointed by the Speaker thereof, who shall
serve without compensation.

2. Said joint committee shall organize by electing a chairman
from their own number and a secretary, who need not be a mem-
ber of said joint committee, and shall be empowered to employ
sueh clerical assistance as may be necessarv to the performance
of its duties and fix their compensation.

3. Said report of the Commission on Revision of the New
Jersey Constitution is referred to the joint committee ereated here-
by. It shall be the duty of said joint committee to hold publie
hearings to ascertain the sentiment of the people of the State as
to the various proposals and recommendations made by said com-
mission In its report and to ascertain, also, the sentiment of the
people of the State as to whether or not they desire the funda-
mental law of the State to be changed.

4. The joint committee shall be entitled to call to its assistance
and to require the services of such employees of any State de-
partment, board, bureau, commission or agency as it may deem
necessary in order to perform its duties.

5. The joint committee shall keep a record of its hearings and
proceedings and shall report to the Legislature the result thereof
to the end that the Legislature may be informed of the public sen-
timent of the State as to the various proposals for changes in
the fundamental law of the State made in said report of «aid
commission and in the course of said hearings.



PUBLIC HEARING
July 8, 1942.
Morning Session
on
Proposed Revision of the New Jersey Constitution
“Article I.  “Rights and Privileges”

The Joint Liegislative Committee appointed pursuant to Senate
Concurrent Resolution No. 19, passed June 15, 1942, convened in
the Assembly Chamber in the State House at Trenton, on Wednes-
day, July 8, 1942, at ten-thirty o'clock A.M., for the purpose of
holding a Public Hearing in connection with the Proposed Revision
of the New Jersey Constitution (1942) pursuant to announcement
previously made.

The following members of the Joint Committee were present:

Hon. Lloyd I.. Schroeder, Senator from Bergen County, Chair-

man, (presiding),

Hon. H. Rivington Pyne, Senator from Somerset County,

Hon. Edward J. O’Mara, Senator from Hudson County,

Hon. John M. Summerill Jr., Senator from . Salem County,

Hon, Manfield G. Amlicke, Assemblyman from Passaic County,

Hon. Dominic A. Caviecchia, Assemblyman from Essex County,

Hon. Vincent S. Haneman, Assemblyman from Atlantic County,

Hon. Mildred A. Preen, Assemblywoman from Hunterdon

County.

The Chairman opened the Hearing and the Hearing proceeded
as follows:

Mg. ScuroEDER: The public hearing will be opened.

I want to say at the outset that the procedure to be adopted will
be that we will discuss, first, Article I of the Proposed Revision of
the New Jersey Constitution—Article I, Rights and Privileges.
We will hear first the proponents of Article I, then the opponents
of Article I, and then those who favor modification of Article I.

‘When we complete the discussion on Article I, we will proceed
to Article IT and adopt the same procedure.

The first speaker on the list here who is desirous of talking on
Article I is Mr. Spencer Miller Jr., representing the New Jersey
Committee on Constitutional Convention. Commissioner Miller.

Mgr. SpeEncER MILLER JR.: Mr. Chairman and Members of the
Joint Committee :

May T take this opportunity at the outset to congratulate you

11



12 Morning Session, July 8, 1942

upon your selection as members of the Joint Legislative Committee
charged with this highly responsible task of conducting hearings
on a new Constitution for the State of New Jersey. I can think of
no more important burden that any committee could be charged
with at this time than to conduet such public hearings on the fun-
damental law of our State.

I am here this morning as a citizen of this State, and in my
capacity as Chairman of the New Jersey Committee on Constitu-
tional Convention, to offer the cooperation of that committee and
to explain briefly the point of view of this committee of citizens
throughout the State. This committee, which was organized a
little over a year and a half ago, has become today the accredited
spokesman of an increasing number of citizens and citizen organ-
izations who are committed to the proposition that the Constitution
of this State should be revised and modernized to meet the needs
of our age.

The common ground upon which they have come together may
be described in the two affirmations which were unanimously en-
dorsed in a statement of principles which was adopted by this
organization when it was organized in February 1941:

1. “The New Jersey Constitution is in many respects
a serious barrier to economiecal, efficient, and responsible
government.

2. “The whole process of reexamining and restudying
our basie law should be carried on in the open and with the
fullest publie discussion of all issues.”

We adopted the name “The New Jersey Committee on Constitu-
tional Convention” because when the people of a State deliberately
set out to consult together about their Constitution with a view to
the revision of their fundamental law, they are in effect holding a
Constitutional Convention. This is true whether a revised con-
stitution ultimately submitted for publie approval is produced by
a body of specially elected delegates to a constituent assembly, an
appointed commission, or the Legislature itself, provided the
drafting agency acts with the authority of the people and in the
light of public discussion.

The Committee on Constitutional Convention feels, therefore,
that New Jersey has for some months been to all intents and pur-
poses in an informal coustitutional convention. We welcome the
opportunity offered by the hearings that your honorable com-
mittee has planned for the next few weeks, to expand the actual
public participation in the formulation of the revised Constitution,
which we trust will in due course be submitted for their approval.
For surely the people in a representative democracy have the right
to determine the basic charter under which they are to live.
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The Committee on Constitutional Convention does not propose
as a body to take a stand for or against every detail which might
possibly be included in a modern Constitution for the State. We
have no such mandate from our constituent organizations. The
Committee has, however, expressed its satisfaction in the basic job
done by the Commission on Revision of the New Jersey Constitu-
tion, which reported to the Legislature on May 18th. 1 quote
from the statement of the Board of Trustees, dated May 28, 1942:

“Present plans to revise the State Constitution provide
a great opportunity to accomplish what we have been try-
ing to do for fifty years. The draft of the Constitution as
prepared by the Commission on Revision of the New Jersey
Constitution presents a sound outline upon which the State
Legislature can proceed to evolve a thorough-going revision
in our constitutional framework.

But the process by which the final draft is prepared
must provide for the widest measure of popular participa-
tion. Public legislative hearings should be held, ecitizens
and groups throughout the State should be invited to sub-
mit their proposals. This process of popular participation
might well engage the State Liegislature during the summer
months.

Without passing judgment on details of the Constitu-
tion proposed by the Commission, the Committee feels that
the changes in the executive, legislative, and judicial depart-
ments constitute a forward step towards providing New
Jersey for the first time, with a frame of government hased
on tested American principles and adequate to modern
needs. The details of the plan are open to discussion and
improvement, but the pattern set by the Commission gives
the Legislature and the people a head start towards the
formulation of the document to be submitted in the fall.

Any final draft, however, should clearly and unequivo-
cally give to the people the fullest opportunity to amend
their Constitution by a majority vote of the ILiegislature
after which amendments should be offered to the people for
prompt action. The final draft should also provide further
opportunity for the people to examine and revise their en-
tire fundamental law at least every twenty years.

When a revised Constitution has thus evolved by co-
operation of the people, it should be submitted to the whole
body of the electorate for their approval.”

This is the end of the statement to which I have just referred.
As this statement indicates, most of the members of our Committee
are convineed that as a whole the proposed new Constitution would
be a vast improvement over the present document. The easing up
of the present method of amendment and the provision for peri-
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odical constitutional revision, which most of our members would
like to see, will be presented to your committee at the appropriate
hearing. Many of the members of our Committee on Constitutional
Convention feel that as long as the proposed Constitution is up for
discussion, there are other changes which they as individuals or
representatives of organizations would like to see made. For this
reason I suspect that they, in common with most other people
who want a substantial revision of the Constitution, will not appear
as uncompromising advocates of the document as drawn by the
Revision Commission. The members of our Citizens Committee
will appear rather as advocates of revision, lioping that they, to-
gether with all other citizens, may ultimately have the opportunity
to vote for a new Coustitution, which may include what all citizens
regard as the good points of our present Constitution and of the
proposed revision, in addition to other refinements in one or more
of the articles. The Commission itself was aware of the fact that
this draft was not a model Constitution but rather the basis on
which to evolve a document to meet the needs of sound govern-
ment. They knew that in the give and take of public discussion,
improvements could and would be made. We approach these hear-
ings in that spirit.

I think T am safe, Mr. Chairman, in saying with respect to the
first three Articles, that practically all of our members feel that
the changes proposed by the Revision Commission are, with few
exceptions, in the right direction ; that those changes will have the
cffect of making the personal liberties and constitutional riehts of
the citizens more secure and of substantially assisting our Legis-
lature to perform its representative and law-making funections
more expertly and efficiently and more consistently with the gen-
eral interest. In all probability most of the changes which will be
made here today will be thought of by their proponents as further
steps In the same direction.

Speaking specifically of the Bill of Rights, it is gratifying to
us that the Commission has seen fit to make few changes in the
State’s ancient Charter of Liberties. When the rights of free
men are being challenged throughout the world, it is well that we
guard well our ancient liberties. It is well to remember that the
Bill of Rights in our present Constitution was patterned in 1844
after our own Federal Bill of Rights. The changes then that have
been proposed are in the direction of strengthening rather than
weakening the public and private rights of our citizens. I have
no doubt that the new provision giving any ecitizen the right to
restrain any violations of the Constitution will be hailed with gen-
eral satisfaction, because it emphasizes the fact that the Constitu-
tion belongs to the people, and at the same time it provides an
important bulwark against weakening of the Constitution by
evasions ordinarily hard to reach by judicial process.
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The Founding Fathers did well in the construction of the Bill
of Rights because they knew the devices of tyranny and under-
stood the dangers to guard against. If their prescriptions con-
cerning governmental organization and the internal distribution of
powers within government do not seem so satisfactory today, it is
because the conditions of modern industrial society impose burdens
whieh in kind and amount were necessarily unforseen a century
or more ago. The basic principles of liberty as outlined in the
Bill of Rights remain essentially unchanged, but the machinery
required to maintain those principles must necessarily change to
meet changing conditions. The universal determination to pre-
serve the Bill of Rights intaet is an important clue to the motive
and spirit behind the present movement for Constitutional Revi-
sion in New Jersey. It is essentially a conservative movement de-
signed to insure our continued growth in liberty and democracy,
and to provide governmental tools fashioned in accordance with
tested American principles and geared to the tempo and burdens
of these troubled times. Our forcfathers never hesitated to change
their governmental machinery when experience or new conditions
proved that it was not working in such a way as to achieve their
fundamental objectives. We will be unworthy of their example
it we do not do likewise in our own day.

I should like, in conclusion, to thank this Committee for the
opportunity given to me and to all other citizens of the State to
take part in this great job of demonstrating again that democracy
is the best form of government, because it knows best how to meet
every emergency and to adjust to new problems without sacrificing
that human liberty which is its essential spirit. I speak, I think,
this morning for the entire Committee on Constitutional Conven-
tion in offering your committee our fullest co-operation. Our mem-
bers and our resources are at your disposal. Our contacts with
citizens from all parts of the State and in all walks of life have
convineced us that the vast majority who have given serious thought
to problems of State Government arc convinced that New Jersey
needs a new Constitution. Furthermore, it has been our observa-
tion that more people are thinking more seriously about this
problem than ever before. We believe that there can be no doubt
of the desire of the people that the Legislature should give them
the opportunity this November to authorize either the Legislature
or a specifically selected commission or convention to prepare a
definitive revision of our State Constitution, after a full public
discussion, and to submit it for the approval of the people the
following November.

,May I suggest, sir, that if your Committee entertains any
doubts on this seore, it would be an illuminating experience to hold
general hearings on the subject in each of the counties and impor-
tant centers of population in the State. We do not consider this
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by any means a mnecessary preliminary to asking the people
whether or not they want to have an opportunity later to vote on
a new Constitution. We suggest it merely as a way of resolving
any doubts that may exist.

If I know the temper of the people in this State, where I have
lived for more than fifty years, it is that the time is here and well
past when our Constitution needs to be revised if it is to provide
the basis for a more responsible and orderly conduct of our State
Government. Members of the Joint Committee, you have a great
commission from the State Legislature. We are sure you will prove
worthy of your high trust.

Mr. ScuroEpEr: The next gentleman to be called on will be
Mr. Winston Paul.

Mr. PauLn: Mr. Chairman, I would rather not make a speech,
but I would like to introduce a few of the people, to save the com-
mittee’s time, who will speak as proponents of this measure. First,
I would like to call on Mr. Russell Watson, Director of the New
Jersey Chamber of Commerce, to speak on Article T as a pro-
ponent.

Mr. RussEnl. E. Warson, Vice-President, New Jersey State
Chamber of Commerce: Mr. Chairman and Members of the Com-
mittee :

Before speaking specifically on Article I, may I make, in behalf
of the New Jersey State Chamber of Commerce, a brief opening
statement ?

The New Jersey State Chamber of Commerce favors a thorough-
going revision of our State Constitution at this time. The Chamber
believes that, although there may be arguable differences of
opinion concerning some of the provisions of the revised Constitu-
tion recently submitted by the Revision Commission, the Commis-
sion’s proposals as a whole may well be used as the framework
of a sound revision program.

The Chamber pays tribute to the skill, industry, integrity and
self-sacrifice which the members of the Legislative Commission
brought to their task, and acknowledges the tremendous debt
owed to them by the citizens of New Jersey. The Commission’s
report is a State paper of exceptional merit.

Whatever disposition may finally be made of the specific recom-
mendations of the Commission, the Chamber urges the Legislature
to take appropriate action as soon as possible, preferably by re-
questing authority from the people, at the general election in No-
vember 1942, to submit a revised constitution for their approval.
If this authority is thus granted the Legislature, then that body
would proceed to incorporate a revised constitution in a law p%‘o‘
viding for its submission to the people at the general election in
November 1943.
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This would give ample time for thorough consideration of the
subjeet by the Legislature and by the people.

The Chamber disagrees with the view expressed by some that
the time is not opportune for constitutional revision. The Chamber
holds that it is imperative that New Jersey’s archaic Constitution
be modernized so that the State and its subdivisions will be better
prepared to meet the post-war emergency, whatever form it may
take.

The fundamentals of the problem are best stated by the Legis-
lative Commission in its statement of transmittal: “The constitu-
tional machinery, however, can be no better than those who operate
it. The transformation from a program—the Constitution—to a
government functioning with adequacy and integrity, and in the
public interest, can only be carried out by an intelligeut, consei-
entious and observant electorate.”

This axiom places the final power and responsibility where
they belong—with the people. The revised Constitution would be
their tool. Let it be a good one.

Now, speaking specifically to Article I of the proposed revision,
1t is necessary to say only at this time that the State Chamber
favors the Article as proposed. We think that the changes and
modifications are sound and are in the right direction.

It is difficult, Mr. Chairman, not only respecting this Article,
concerning which I should think there would be but little contro-
versy—it is difficult for the proponents to speak in favor of those
Articles which may be controversial until the ground of the opposi-
tion is known. It is difficult to anticipate what form the opposition
will take. So, therefore, we content ourselves at this time by say-
ing that we favor Article I as proposed.

Mr. ScuroEDER: Will you proceed to introduce the next speak-
er, Mr. Paul?

Mr. PauL: I want to ask, Mr. Chairman and Members of the
Committee, Mr. Thomas Parsonnet, Legislative Counsel of the
American Federation of Labor, to speak on Article I.

Mg. TaHOMAS PARSONNET: Mr. Chairman, Members of the Com-
mittee, Liadies and Gentlemen :

I am authorized by the State Federation of Labor to state
that the Federation is strongly in support not only of Article T,
but in support of the entire revision as proposed, with certain
slight exceptions, and to say also that if no changes ean be made,
they are in favor of the adoption of the revision as proposed rather
than to proceed under onr present Constitution.

The only suggestion we have to make with respect to Article I
concerns the Bill of Rights, naturally. We were told by a member
of the Commission some months ago that in their deliberations they
came to the conclusion that some protection should be given to the
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rights of Labor and that they were of the opinion, and were of the
opinion even after their letter of transmittal was sent, that their
provision for the protection of the rights of Labor was the only
provision in any Counstitution of the United States protecting the
rights of Labor. That they were in error does not reflect upon
their ability or integrity, whatsoever. But they did include a pro-
vision in Article IIT which we feel is highly inadequate to properly
protect the rights of Labor. Article III, dealing with legislative
powers, simply says that the right of Labor to organize and bar-
eain collectively shall not be impaired. There is no definition of
the right nor is there anything but a prohibition against legislative
action to impair that right. We feel that the provision of the New
York Constitution is far more adequate to protect the rights of
labor than that included in this proposed revision because, in the
first place, it is included in the Bill of Rights of the Constitution
and not in the limitation of legislative power, and because, in the
second place, it is an affirmative statement and not a negative pro-
hibitory statement.

The New York Constitution has in its Bill of Rights a reference
to the rights of Labor, and contains three separate sections: The
first, while an excellent statement, is so well established in our law
today that we feel it is not absolutely necessary to include it in the
Constitution. It reads as follows: “The labor of human beings is
not a commodity nor an article of commerce and shall never be so
considered . . . 7 That is an excellent statement of what we all
agree with but it is a statement that has been declared by the
courts so often that I think it is not necessary to include it as a
separate statement in the Bill of Rights.

The second clause in the New York Constitution contains a
prevailing wage law in public employ and on publiec works requir-
ing a maximum of an eight-hour day and requiring payment of
prevailing wage on public works. There, I think, if the committee
will permit, there may be changes in our system of economy in the
future, and to include a striet prohibition against working over
cight hours might be unwise, because fifteen years from now we
mieht want to have a provision against working over six hours a
day. That is, T think, a legislative rather than a constitutional
matter and as such I think perhaps might not well be included in
the constitutional revision.

The third, however, relates to the suggestion made by the Re-
vision Commission and it is included in the Bill of Rights, and
reads affirmatively, as follows: “Employees shall have the right to
organize and bargain collectively through rvepresentatives of
their own choosing.” Now, that provision was adopted in the State
of New York in 1936. 1t is a provision which guarantees to work-
ers in any industry or trade their right to bargain collectively
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with their employer. It is-a broad provision which must be recog-
nized not only by the Legislature, as would be provided in your
proposed revision today, but also by the courts, and as such gives
far more adequate protection to labor and to the employees in gen-
eral in the State. We therefore urge upon this committee the
transposition of the section which now appears in Article IIT in a
negative way into the first article of the Bill of Rights, and ask
that it read precisely as follows: “Employees shall have the right
to organize and bargain collectively through representatives of
their own choosing.”

Now, it has been held in a recent California case that em-
ployees do have that right and employers who discharge employees
for joining Unions may be compelled by the ordinary processes
of the common law to reinstate those employees with back pay.
However, we feel there should be some specific recognition of the
problem by including in an effective and efficient way a statement
guaranteeing the right to organize and bargain collectively, and
as it is now included in Article IIT it is neither efficient nor effec-
tive, and we ask that the committee recommend the transposition
as suggested before.

Thank you.

Mr. Pavrn: Mr. Chairman and Members of the Committee, T
would like to introduce Mrs. Andrew J. Steelman, representing
the New Jersey League of Women Voters.

Mgs. ANDREW J. STEELMAN : Mr. Chairman and Members of the
Committee :

I speak for the Lieague of Women Voters in connection with
Article I, but before proceeding specifically to a discussion of the
article, 1 would like to reiterate the League’s stand behind the
Constitution Convention. We believe that the political power is
inherent in the people themselves and therefore the fundamental
law of their State should be revised by delegates elected by the
people to a convention. However, Mr. Miller has stated in general
the position of the Constitutional Convention group, and as a mem-
ber organization of that group the League does believe that the
Revision Commission has made an excellent report. We feel that
the open hearings which your ecommittec is holding are a step in
the direction of the Constitutional Convention and therefore we
are very happy to cooperate in that.

The philosophy of our democratic form of government is ex-
pressed in the several paragraphs of Article T of both the present
State Constitution and of that proposed by the Revision Commis-
sion. These paragraphs set forth the rights and privileges guar-
anteed to all citizens of our State. It is of the utmost importance
that changes to be made should be for the purpose of clarifying
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and strengthening or to prevent the dominance of the selfish in-
terest of an individual as opposed to the welfare of many.

The New Jersey League of Women Voters is in agreement
with the changes to Article I of the Constitution which are pro-
posed by the Revision Commission. We realize some people may
feel that the change in paragraph nine of the words “criminal
offense” to ‘“a capital or other infamous crime” may produce an
infringement of individual rights. However, there are cases of
minor erimes where the individual would benefit if his case could
be speedily disposed of by a competent committing magistrate in
the local community. It is our opinion that the changes in this
paragraph have a direct relationship to needed changes in the
State court system. If the lower courts could be brought under
direct State supervision, undoubtedly much of the fear regarding
the impairment of the individual’s rights would be removed.

As to the omission in this same paragraph of the words “or in
cases cognizable by justices of the peace,” the League has long
advocated the abolition of the justice of the peace as a constitu-
tional officer.

We commend the addition of Paragraph 19 in the proposed
Constitution as strengthening the rights and privileges guaranteed
to all citizens.

Mr. Pavrn: I will call on Mrs. Charles ¥. Robbins, Retiring
President of the League of Women Voters of the Oranges.

Mes. CHARLES F. RoBBINs: T thought T was just to be introduced
for the purpose of taking a bow and not to speak. T simply want
to say that we support Mrs. Steelman.

Mg. Paur: I would like to call on Robert MeManus of Hunter-
don County, Editor of the New Jersey Spokesman:

Mr. RoBerT McMaxus: Mr. Chairman and Members of the
Committee :

There has never been the slightest substance to the argument
that those who wanted a new Constitution for New Jersey were
seeking to undermine the Bill of Rights of the Constitution of
1844. In our opinion, there was never any sincerity on the part
of those who advanced this argument; they used it merely to
confuse and excite the public mind, in order to forestall any
revision whatsoever, so that they could continue to enjoy the
special privileges which they now enjoy under the Constitution
of 1844,

Therefore, no one should be surprised that the Bill of Rights
of the Constitution of 1844 is not only reiterated, but is also
strengthened and added to, in the proposed Constitution now being
considered by this committee. All of the traditional American
rights of free government, freedom of religion, press, speech and
assembly, trial by jury, habeas corpus and security against un-
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reasonable search and seizure, are enumerated in this new docu-
ment. And, in addition, the people are given added guarantee in
Paragraph 19 of Article I, which states: “Any citizen or taxpayer
may restrain the violation of any provision of this Constitution
by a suit with leave of the Superior Court upon notiece to the
Attorney-General.”

Therefore, we wish to express our approval of Article I and
venture the prediction that the specious Goodbye-Bill-of-Rights
argument will be utterly exploded at these hearings when it be-
comes apparent that there is no serious advocate of a new Con-
stitution who wishes to infringe on the Bill of Rights in any way
whatsoever. On the contrary, those who have violated and are
violating these rights will be found among the defenders of the
Constitution of 1844. It will always be remembered that in the
notorious case of CIO versus Hague, the CIO believed it necessary
to seek relief in the Federal Court to establish the right of a
free press.

I would also like to add that we are in sympathy with the
statement of Mr. Parsonnet that the statement as to labor rights
should be included in Article I rather than Article III.

MRg. Pavun: I will now call on Mr. Mortimer Eisner.

Mr. MorriMER EisNer: Mr. Chairman, Ladies and Gentlemen :

Most of the views that have already been expressed on Article I
represent the views that I have on that subject. I would, however,
ask your indulgence to make one personal observation, and that is
this: In 1921 I think, I was admitted to the bar of the District
of Columbia and I practiced there for three or three and a half
years before returning to New Jersey, my native State. I may
say to you that the experience of a young lawyer who practiced
under a modern judicial system returning to New Jersey to prac-
tice under the obsolete, archaic system under which we labor, is
one that very few people recognize or experience, but it is one
which very pertinently, very sharply shows the need for a revision
of the State Constitution.

With respect to Article I, there is only one suggestion here
that seems to me to call for further discussion, because to discuss
the Bill of Rights here would be like arguing for the validity of
the Ten Commandments. We accept it. With respect to the sub-
ject of Paragraph 9, the only change therein is the change which
deletes from the present Article 9 of our present Constitution the
provision that no person shall be held to answer for a criminal
offense, unless on the presentment or indictment of a Grand Jury.
That is changed under the revision to “No person shall be held
to answer for a capital or other infamous erime” and then con-
tinues on with the statement except the statement about the
justices of the peace. Now, with respect to that change, if T may
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anticipate a few of the remarks that might be said against it, 1
would say that doesn’t in any way change the fundamental law
that the Grand Jury still remains as a bulwark of the rights of
the innocent. The Grand Jury still remains to prevent the arbitrary
or malicious or oppressive action of any eroup or individual but
it has come about in the passing of the years that our Common
Pleas Court is loaded now with small offenses which take time and
expense to try, and it also appears that that Common Pleas Court
is gradually deteriorating into nothing more than a high-grade
police court or recorder’s court, and it also appears that the delays
incident to trying matters before Grand Juries or obtaining in-
dictments or presentments in many cases bring suffering to inno-
cent people who want their trial brought about promptly. It is,
I assume, with that object in mind that the committee revised
the Constitution and changed Paragraph 9 and used now the words
that are in the Fifth Amendment to the Constitution of the United
States, and brought it in line with other Constitutions of the
United States so that it effects a change in the dispatch with which
small eriminal cases are carried on without in any way affecting
or disturbing the elementary or fundamental rights of the people.

The words “infamous crime” in ecommon law have only to do
with crimes, the penalty for which means incarceration for over a
year in a State Penitentiary, and it is to those erimes which were
felonies that the Bill of Rights still speaks and says as to them
that there must be an indictment or presentment of a Grand Jury.
But if you have a violation of the gambling law as by the opera-
tion of a Bingo game, we have come to conclude it is taking a lot
of time of the Grand Jury and of a higher court to require that
such an offense be first investigated by the Grand Jury, and we
have come to believe that those minor offenses — and they are
multitudinous -— can be tried by police courts on information of
prosecuting attorneys or by smaller, lower courts, so I submit to
you that that only change effects no real change in the rights of
the people but it does bring about expedition and dispateh in
smaller criminal cases where that facilitation and expedition is
necessary.

May I say as a personal opinion that having read this revision
and having studied its summary, I have come to the conclusion
that, so far as it is humanly and reasonably possible to bring
together all the equalities and all dissenting views, this revision
and this report does so, and subject to such modifications as the
majority feel are necessary, I would heartily favor its enactment
and its enactment promptly.

Mr. Paun: I will now call on Mr. Morris Isserman, represent-
ing the C.I.0. and the American Labor League.

MRg. Morris IsseErMAN : Mr. Chairman and Members of the Joint
Committee:
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I would just like to make a brief statement before I
comment on Article I. I appear here in behalf of the New Jersey
State Industrial Union Council and on behalf of the American
Labor League, representing some three hundred thousand men
and women of organized labor. We still believe that the only
democratic method for the revision of the State Constitution is
through the calling of a Constitutional Convention, wherein dele-
gates duly and legally elected by the voters of the state, would
meet to deliberate, consider and prepare a new Constitution to be
submitted to the people.

Without detracting from the merit of the work done by the
Commission on Revision, we nevertheless maintain that such a
document, prepared by a commission of seven men, behind elosed
doors, and without the advice and benefit of public counsel and
public hearings, does not represent the will of the people. The
procedure followed is undemocratic and against all established
precedents, for it does not permit that full measure of discussion
which a revision of the Constitution requires.

The report prepared by the Commission on Revision falls far
short of the objectives which we had hoped would be attained
through a Constitutional Convention. Fundamental human rights
which should receive constitutional protection under the Bill of
Rights have been ignored, and the framers have failed to provide
adequate and proper representalion for the people of this State.
We had hoped that the Constitution submitted by this report
would in truth provide for “a government of the people, for the
people and by the people,” and that the Commission would recom-
mend the calling of a Constitutional Convention.

‘We cannot overlook, however, that the proposed revision under
discussion is a considerable improvement over the Constitution of
1844. The report submitted shows that the Commission has given
considerable time and study to the problem of revising the Con-
stitution to meet present-day demands. A careful reading of the
report must clearly indicate the necessity for a revision.

The hearings held by this committee partially overcome our
objections to the manner in which the document has been prepared
and in view of that fact we urge that the Legislature submit to
the people at the next general election one of these two
propositions:

1. Shall the Legislature enact a law convening a Constitutional
Convention to revise the Constitution; or

2. Shall a revised Constitution prepared by the Legislature be
submitted for a vote?

Our position in approving the report of the Commission on
Revision and requesting that it be submitted to the people for a

vote, is predicated, however, upon two major amendments to the
revision :
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1. The right of collective bargaining should be guaranteed
absolutely to labor.

2. The method of amendment should be changed so as to
permit amendments to be submitted to the people upon passage
by a majority vote at one session of the Legislature.

Unless these amendments are made, we will have to oppose
the revision in its present form.

Let me reiterate that we are in favor of this revision provided
the two modifications which we have set forth are included therein.
However, we feel that a Constitution which will really meet with
present-day requirements should include the following modifica-
tions, and we hereby submit them:

1. Article I, Section 3, should be revised by adding thereto
the following: “And no person shall be rendered incompetent to
be a witness on account of his opinions on matters of religious
belief.”

2. Article I, Paragraph 4. After the words “public trust,”
the words “or public employment” should be added.

3. Article I, Paragraph 6. Add the following:

“The right of the people to be secure against unreason-
able interception of telephonic and telegraphic communica-
tions shall not be violated and ex parte orders or warrants
shall issue only upon oath or affirmation that there is
reasonable ground to believe that evidence of crime may
be thus obtained and identifying the particular means of
communication and particularly deseribing the person or
persons whose communications are to be intercepted and the
purpose thereof.”

4. Artiele I, Paragraph 9. This should be changed to read as
it did in the old Constitution: “No person shall be held to answer
for a criminal offense.”

5. Article I, Paragraph 15. This should be changed to read
“excessive and unreasonable,” instead of ‘‘cruel and unusual.”

6. A new paragraph, known as 19 (a), should be added, as
follows :

“No person shall be denied the equal protection of the
laws of this State, or any subdivision thereof. No person
shall, because of race, color, creed or religion, be subject to
any diserimination in his eivil rights by any other persons or
by any firm, corporation or institution, or by the State or
any agency or subdivision of the State, or in any public
employment by the State or any agency or subdivision
thereof. No person shall be deprived of life, liberty or
property without due process.”
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7. A new paragraph, known as 19 (b), should be added, as
follows:

“Labor of human beings is not a commodity nor an
article of commerce, and shall never be so considered or
construed. Employees shall have the right to organize and
to bargain collectively through representatives of their own
choosing, and to engage in concerted activities for their
mutual aid or protection.”

Let me state again that both the C. I. O. and the American
Labor League are affiliates of the Committee on Constitutional
Convention ; and with the modifications submitted by us, we whole-
heartedly support the position taken by Spencer Miller Jr., the
chairman of our committee.

Mgr. Pavn: I would like to call next on Mrs. Barth, Chairman
of the Legislative Committee of the Consumers’ Lieague of New
Jersey.

Mr. ScHrROEDER: I wish you would call on the proponents of
Article T first, and then we will proceed with the opponents.

Mr. IssermAN: I asked to go on as a proponent because, while
we feel there should be some modification, the C.I.0. wanted to
go on record as being generally in favor.

Mgs. BartHa : Mr. Chairman, Members of the Committee, Ladies
and Gentlemen :

‘While the Consumers League, too, had hoped for a general
Constitutional Convention as the most democratic method for ob-
taining a new Constitution for the State of New Jersey, we have
been extremely gratified with the report of the Commission which
has been submitted to the Legislature, and, except as far as method
of amendment and general revision is concerned, we are prepared
to approve the Commission’s Report.

Rather than being called upon as you take it paragraph by par-
agraph, may I say that the Consumers League of New Jersey en-
dorses the first three sections that are up for discussion today.

Mgr. PauL: The next speaker will be Mrs. Dorothy 8. Isserman,
Chairman, Legislative Committee, New Jersey Conference, Na-
tional Council of Jewish Women.

Mgs. DoroTry S. IsserMAN: Mr. Chairman, Members of the
Committee, Ladies and Gentlemen :

The New Jersey Conference, National Council of Jewish Women,
is highly appreciative of this opportunity to publicly state our
viewpoint on a revision of the New Jersey Constitution before this
honorable committee.

Careful study of our present New Jersey Constitution has
brought us to the realization that in a twentieth century way of
life we are permitting ourselves to be governed by a nineteenth
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century document. In this fast-moving world of today we are
brought face to face with the challenge of a spreading totalitarian-
ism. We must keep proving over and over again that democracy
does work well in the midst of upheaval.

‘What more dramatic demonstration of “Democracy at Work”
could be devised than the formulation of a new Constitution by a
body of duly elected representatives of the people of New Jersey,
meeting together in convention? Most of us are re-reading the
history of the formation of our Federal Constitution with pride.
The precedent is too valuable to discard in times like these.

‘We are well aware of the care and thought put into the pro-
posed revision of the New Jersey Constitution under discussion
today. But surely it is conceivable that some portions of it might
well be subjected to change. As an instanee, Article I, the Bill of
Rights, will probably need to be added to in order to preserve the
essential rights and liberties of our citizens and promote the gen-
eral welfare of our people. These hearings, beginning today and
to go on for the next few weeks as we understand, will be valuable
to a limited extent. We hope that your honorable committee will
agree with us that this is only the starting point. We urge that
you yourselves recommend to the Legislature that the people of
our State be given the opportunity to elect special representatives
to a Constitutional Convention, who would have your proposed re-
vision to work from. The Convention ought to be ealled this com-
ing vear and the people given the chance to vote on a new Con-
stitution in the following general election.

We feel that your proposed Constitution contains many valu-
able and important improvements over the present document, and
are grateful for your diligence. The people of New Jersey want a
new Constitution—and want it NOW,

Mr. SAMUEL DRESCHER, President, Civie Association of South
Orange :

Mr. Chairman, Members of the Committee:

I have heard the views of a number of people here today and
particularly some representing special interests, and it seems to
me that no one has yet made any mention of the work of the
Commission as appointed by the Legislature. It seems to me from
a reading of the report submitted by this Commission that they
have labored hard and earnestly and without private or selfish
interest. 1 think they speak for all of us in the State of New
Jersey. I particularly listened with interest to the words of Mrs.
Steelman, who spoke as to what they thought of the proposal. I
feel that all of us who are assembled here today feel, no doubt,
that the Commission has done a very good job and has produced
what they think is an unselfish and a worthwhile document.

Now, the important thing in considering a proposed Constitu-
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tion is the amount of time we spend considering it. We as lawyers
know that when you represent one interest or another, whether it
be one client or another, you can never get even two lawyers to-
gether in the one room to agree on the same words in the same doe-
ument. I have seen that from experience and very often we have
argued for hours about several words and in the end we came to
the proposition that what we meant was the same thing but we
meant it in a different way. I have heard the recommendations for
change. When you get right down to the basic fundamental prob-
lem underneath the proposed change to the report of the Commis-
sion, you find that the change isn’t important, and that that change,
if you put it in there, may affect somebody else who may want a
different change, so you can keep on changing to the tune of prob-
ably 75 people assembled here today—1I haven’t counted them but
I think that is about the number—and you can find 75 different
ways of reciting the chapters of Article I and so on that the Com-
mission has labored so hard and so strenuously on and has certainly
given every consideration to all these changes and has put into
these changes what we think is a proper change in order to have
a proper Constitution, as the young lady just said, of the Twentieth
Century rather than of the Nineteenth Century.

Those of us who were fortunate enough to hear a real good ex-
planation of what the Constitution is—and I don’t know how many
of us are constitutional lawyers or familiar with all phases—I
don’t hold myself out as a constitutional lawyer, and 1 don’t know
how many of us can, but those of us who were fortunate enough to
hear an educational explanation, will understand what it is all
about. That is the difficulty with our entire problem, not having
an educational explanation of what it means. We had the other
evening the p'easure of hearing Commissioner Spencer Miller Jr.,
of South Orange, who happens to be one of our residents and fel-
low-citizens, who gave us an explanation with charts, which showed
the workings of the old as well as the new Constitution. T tell you
right now, no matter whether you represent one interest or another
—or whether vou represent a private citizen—and Mr. Eisner
came here as a ecitizen—if you just listen to the learned words of
the people who know and explain to you what it means to have
these changes, then you will understand it is not important whether
you go on using the word “capital” or “criminal”—that thosc
words are not the important things. We have gotten along very
well with even the archaic words born in the nineteenth century.
We should be able to get along with the new revised Constitution,
so I say that we as an organization feel that the work of the Com-
mission should be complimented and approved, and although we
may not be able to be here when the discussion on the following
Articles takes place, we would like to go on record as favoring the
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adoption of the revised Counstitution and the report of the Com-
mission, and with all speed possible.

MR. ScHROEDER: The next speaker will be My. Walter T. Mar-
getts Jr., representing the New Jersey Taxpayers Association.

WaALTER T. MaArRGETTS JR.: Mr. Chairman and Members of the
Joint Legislative Committee :

I represent the New Jersey Taxpayers Association.

The New Jersey Taxpayers Association is in accord with the
basic principles of the revision of the State Constitution proposed
in the report of the Commission on Revision of the New Jersey
Constitution and we wish to take this opportunity to congratulate
each and every member of the Commission on their splendid
accomplishment.

The Board of Directors of the Taxpayers Association, com-
prised of fifty representatives from all parts of the State of New
Jersey, expressed unanimous approval of the principles in the
proposed revision, believing that adoption of the proposals would
represent a noteworthy improvement in the State’s basic law.

So far as the taxpayers are concerned they are vitally inter-
ested in the subject of revising the State’s basiec law, particularly
because of the recognized need for changes which will provide for
more effective controls over spending the taxpayers’ money and
which will erect barriers against the passage of legislation for un-
warranted spending measures.

The long range program of the New Jersey Taxpayers Associ-
ation, as reflected in our own Constitution and in our annual plat-
forms has consistently set forth a number of objectives in the in-
terest of the taxpayers which imply revision of the State Con-
stitution.

Chief among these objectives are:

a. Restrictions upon enactment of mandatory “spending”
laws, those laws which are enacted by the State Legislature,
imposing spending requirements upon local government by
determining the salaries, terms, and tenure of office of
public officers or employees in local government;

b. Reorganization of the State government to simplify,
revise, eliminate and consolidate State departments along
the line of efficiency and economy in order to eliminate the
waste and inefficiency resulting from the present compli-
cated and uncoordinated structure of the State Government;

c. Revision and strengthening of the State’s fiscal meth-
ods to eliminate dedicated funds (except debt service upon
existing bond issues), to provide for all appropriations of
the State government in a single appropriation bill, and to
restrict supplementary appropriations to those approved by
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a two-thirds vote of the membership of each House of the
Legislature.

The report of the Commission on Revision of the New Jersey
Constitution acknowledged in several of its provisions the need for
alterations which will strengthen the controls over public spending.
Speaking for the New Jersey Taxpavers Association and the hun-
dreds of thousands of home-owners and business men represented
by the Association, I most strongly urge that such revisions be
made in the State’s basic law.

Thank you.

Mg. ScuroEprr: The next speaker will be Mr. Kirk Brown, of
Montelair.

Mr. Brown: I wish to speak on Article 1I, not Article I.

Mg. SCHROEDER: Are there any other individuals who wish to
speak as proponents of Article 1? If not, we will proceed with the
opponents. T would like to call on Mr. R. Robinson Chance, repre-
senting the Manufacturers Association of New Jersey.

Mr. CuANCE: Mr. Chairman, Members of the Committee:

I am happy and honored to have this opportunity to address
this honorable body on behalf of the Manufacturers Association of
New Jersey concerning the proposal for a new Constitution for
our State.

The management of that Association, representing as it does
such a large part of the industry and citizenry of this State, have
felt that the Association should be represented at the discussion
and consideration of such a matter of vital importance as a revision
of the basic and fundamental law. They have not authorized me
to commit the Association finally to any attitude or course of action
in advance of the determination of this Committee as to whether
vou will recommend the submission of all or parts or none of the
proposal to the consideration of the electorate.

My position in opposition to the proposal is that I shall, with
vour permission, explore and review the significant features of the
proposal in the hope of aiding you in your decision as to what
aetion or inaction you will report and recommend.

In my instructions prominent place was given to the proposition
that the Manufacturers Association should not take a merely ob-
structive attitude, but that if some of the results sought by the
proposal seem desirable, other means of accomplishing them may
be suggested.

Furthermore, it should be clearly understood that anything
said with respect to any department of Government is not to have
any implication of approval or antipathy on the part of the Manu-
facturers Association of New Jersey toward any persons in or out
of public life. 'We speak from the standpoint of what are deemed
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fundamental prineiples of Government—applicable no matter who
holds any public office now or who may hold office hereafter.

This last thought is especially stressed because it is believed
that the proposed revision of the Constitution tends toward exec-
utive domination and legislative insignificance, and we are op-
posed to legislative insignificance.

It is understood that this hearing is particularly directed to the
first three articles of the proposal, and let me say here for the sake
of clarity that in my subsequent remarks I shall refer to the pro-
posed new Constitution as Proposal and the present Constitution,
adopted in 1844 and amended in 1875, 1897, 1927 and 1939, as the
Constitution. I shall confine my remarks within that scope, but
in so doing shall ask your indulgence with respect to certain gen-
eral observations which have common application to all provisions
including the first three Articles.

Now, you perhaps notice that in referring to the Constitution
I have mentioned the dates of amendments. This was done de-
signedly. We hear some inferenece and innuendo against our
Constitution as well as some general suggestion that it is archaic
and ancient and other expressions based on its age. We deny that
age alone is an argument against a Constitution. We are not s¢
sure that the Commission on Revision is really so positive that age
is a defect in our Constitution. We see that at page 15 of their re-
port (p. 915) they use the expression “time tested provisions” when
they speak of the Bill of Rights. If provisions of the Bill of Rights
deserve special recommendation because “time tested,” no good
reason is pereelved why other “time tested” provisions should not
likewise receive respect. We do not subscribe to the doctrine that
experiment is everything and experience nothing. Our attitude is
that if there is anything wrong we should change it because it is
wrong. We urge that you should not base your position upon the
fallacy that the Constitution as it now stands was adopted in 1844

The natural rights of man and the real American standards of
tovernment are much the same now as when Jefferson penned the
Declaration of Independence in 1776. The question is not how old
is the Constitution but what is in it.

In examining the Proposal we shall check the statements in the
so-called highlights and summary and explanation prefacing the
Report of the Commission against the text of the Proposal, and
express our views as to the scope and meaning of the particular
provisions and the accuracy of the Commission’s comment concern-
ing the same.

Of course, I suppose it would be the popular thing for me te
pat the Commission on the back and say what a splendid thing
they have done, and I note so many have come up here and said
that, while they are not in accord with everything in the Report,
they think it is a fine thing because it is a starter from which you



Morning Session, July 8, 1942 31

can eet a real thing that amounts to something. On the contrary,
I am not going to take the popuiar stand. 1 am net going to pat
them on the back but I am going to say “The mountain Jabored and
the mountain brought forth a mouse.” Now, the first suggestion I
take up, applicable to Articles T to III as well as to all the rest of
the Proposal is the recommendation that the submission of the re-
vised Constitution shall be in such form that the people will vote
either for or against the document “as a whole.” We consider this
sugeestion contrary to sound proecedure.

The suggestion would require the voters to take all or none of
the Proposal. The voters would not be allowed to express any view
as to the adoption of some part or parts and the rejection of others.
The voters would be forced to estimate the good and the bad in the
Proposal, strike a balance and then determine on that balance
whether to submit to what they consider evil and vicious in the
hope they might get what they consider good in it.

Submission on an all or none basis assumes that the voter will
be able to strike a nice balance on whether the Proposal preserves
or decreases his liberty, security and protection, or the contrary-—
whether it gives him free and unimpeded access to his govern-
mental representatives or not, and whether it gives hini an oppor-
tunity to be heard in the formulation and administration of the
laws or the contrary, and whether or not the Proposal will make
for unprejudiced formulation and administration of the laws that
will govern him. This all or none idea seems like an arbitrary
requirement, because there are separable things in that document.
If they want it submitted separately, it could easily be separated.
I want to call your attention particularly to the fact that even in
their own report, they don’t think this idea of all or none is such
a bright idea because in this provision they have with respect to
amendments, on page 54 (p. 953) you will see that there is this
provision, which is like the one in the present Constitution :

“If more than one amendment be submitted, they shall
be submitted in sueh manner and form that the people may
vote for or against each amendment separately and dis-
tinetly.”

This is in the proposed revision. Now, if the prineiple is so
sound that the Commission felt that it was desirable that separate
matters be separately submitted when the time comes to amend
their proposed Coustitution, thex have no justification for requir-
ing submission of their present Proposal on an all or none basis.

Earlier in my remarks I said that it seemed to us that this
Proposal tends to executive domination and legislative insignifi-
cance. In this connection we note that the Commission making this
Proposal states: ’
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“Our greatest need, to which this revision is directed,
is the strengthening of executive authority.”

This is in line with the thought that executive domination is
an objective implicit in this Proposal.

It is impossible to strengthen executive authority save at the
expense of the authority of other governmental departments and
of the liberties of the people. Even to shift authority from other
governmental departments to the executive is to force the people
to deal with one person alone. The people, if we have an execu-
tive despotism established in the State, will be forced to see sub-
ordinates dependent upon the executive. There will be no recourse,
for the Governor will have but one term and will never have an
opportunity to stand on his record and answer to what he did, and
his subordinates do not come up for reelection. This would leave
the Governor with powers to do as he (not the people) thinks
should be done.

The Commission’s Report says at page 20 (p. 920):

“His” (the Governor’s) “program can be planned in
consultation with his chief administrative assistants, and
his policies can be carried out under his supervision.”

Then on page 21 (p. 921) :

“ . .. The Governor’s term of office is lengthened to
four years in order to provide him with ample opportunity
to carry out his program.”

On through there on page 21, (p. 921) you will see about ecarry-
ing out his program.

Now, coming directly to the text of this Article I—the first
thing is the Preamble. I see no change, and of course unchanged
provisions need no discussion.

Then I come to the Bill of Rights. That throughout. is pretty
much the same as we have at the present time, and of course it is
not necessary for me to comment on those time-tested provisions
which are just copied out of the old one. The Commission in its
report, page 15 (p. 915) says that no change had been made in the
time-tested provisions of the Bill of Rights with the exception of
the addition of a provision guaranteeing every citizen and taxpayer
the right to restrain any violation of the Constitution. It is said
further that the new provision wipes out the impediment now ex-
isting which requires one to show that there is injury to him dif-
ferent in kind from what every other citizen suffers, before he can
successfully attack a violation of the Constitution.

We maintain that this added clause guarantees nothing and
show you why. It reads as follows:

“Any citizen or taxpayer may restrain the violation of
any provision of this Constitution by a suit with leave of
the Superior Court upon notice to the Attorney-General.”



Morning Session, July 8, 1942 33

Particular attention is directed to the fact that the clause
where it is said a citizen or taxpayer may restrain the violation
of the Constitution is coupled with the words “with leave of the
Superior Court.” There is no statement whatever of the matters
which must be shown in order to get the leave of the court. This
means that the matter would rest in the discretion of the court.
There is no reason to suppose that the court will feel that its dis-
cretion should operate against any governmental activity simply
because someone sees fit to ask for a restraint. There is nothing
in this clause which says that the court would not be at liberty to
refuse leave to bring the suit and to base such refusal on the fact
that the complaining citizen or taxpayer cannot show a personal
concern any different in kind and degree from what every other
citizen suffers. There is nothing which describes what the court
should find in order to grant such leave. Without such a thing as
that, you would still have the court’s discretion and still have the
same situation. That being so, this supposed guarantee is a guar-
antee that guarantees nothing.

Incidentally it is by no means free from debate that every citi-
zen and every taxpayer should be allowed to start a suit to restrain
violation of the Constitution just for the sake of having a point of
constitutional law settled. We think that the leave of ecourt should
be necessary but if it is desired to make any guarantee of any sub-
stantial significance it would also be mnecessary to specify what
basis must be shown to require the court to give the leave, and
without that this clause means nothing,

As a suggestion with respect to this nineteenth clause, we note
it refers to the Superior Court also. We think the Superior Court
reference should be stricken out in favor of some other language
rwhich would make it apply to existing courts, if this thing is going
to be submitted to the people at all. This reference to a Superior
Court is all there is in the first three articles which expressly ties
them in with the judicial provisions. With that reference out, the
judicial provisions could be submitted separately and no good
reason is seen why the subject of judicial reform is not a separable
matter which could be submitted apart from any proposal with
respect to change in the scope of the legislative and executive and
other provisions,

It is also noted that although the summary and explanation
seem to indicate that there are no other changes in the Bill of
Rights, there are other provisions of change in Paragraphs 7, 9,
and 16 of Article I.

Paragraph 7, by using the word “persons” instead of “men”
makes women eligible to sit on juries as well as men. The propriety
of the change in the seventh paragraph is not questioned. Nobody
objects to that; they do it anyhow. I don’t think the change is
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necessary because the court considers men to embrace women, and
that makes it all right for women to be on the jury.

I don’t think T will say too mueh with respeet to the criminal
provision because it has been discussed. It does seem to me,
though, that the meaning of the present Constitution on this clause
has been judiciously construed. We all know what it means. If we
are going to make the new clause mean the same, why do it? Why
not use the old one instead of throwing any doubts around the
meaning of it by new phraseology? The wording of the Proposal
is similar to but not identical to the Fifth Amendment to the
Constitution of the United States. If it is desired to make the
State Constitution run parallel to the IFederal Constitution on’the
matter of indictments, it will still have to be changed. The word
“other” would have to be “otherwise.”

I will pass to the 16th paragraph of Article I. The opening
sentence of Paragraph 16 in both the Proposal and the Constitution
is: “Private property shall not be taken for public use without
just compensation.” That is in the new Constitution. The Proposal
then makes this new statement:

“Possession of land may be taken by any agency, instru-
mentality or political subdivision of the State, but not by
any individual or private corporation, pending and prior
to the determination and payment of such compensation.”

The point especially brought to your attention is that the
present Constitution requires legislative authority before any
agency, instrumentality or political subdivision of the State may
take possession of property in the exercise of eminent domain,

The transferring of this sentence from another place to the Bill
of Rights in this form may create a situation in which some am-
bitious administrative agency may suggest that although there is
no statute on this subject, this provision gives the adminstrative
agency the power of eminent domain. They can do that because
Artiele X, page 54 (p. 953) when vou come to it, says this Consti-
tution shall be self-executing. Iun other words, this gives every
agency the power of eminent domain, the power to take possession
without any act of the Legislature to say so. I think it deserves
vour consideration when vou come to decide whether you are going
to do anything about this or not. My suggestion is, if it is desired
to put this thing in, that it could be made all right by putting in
something which says: “When authorized by legislation providing
for such compensation, possession of land may be taken by any
agency, instrumentality or public subdivision of the State . .. ”
In other words, put something in that says you have to have the
Legislature say you have the right rather than execute a provision
of the Constitution which says go ahead, take it, and we will force
the Legislature to pay for it. While they have the moral responsi-
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bility, they won’t actually have to do it, but still the moral respon-
sibility will make them pay for it when this self-appointed agency
goes in. -

Now, I sum up by saying, in our view, the guarantee which the
Report suggests is not furnished by this Article and it contains
two other provisions of debatable merit, and on the whole it does
nothing of substance to improve the present Bill of Rights. That
being so, we see no good reason why Article I, which improves
nothing substantially and gives no such guarantee as pretended,
should be submitted to referendum.

The labor discussion came under this but I think it should come
under one of the later Articles and I will cover it later.

Mr. Caviccuia: Mr. Chance, I may have misunderstood you
but will you show me where, in the report of the Commission, the
Commission recommends that its product should be submitted to
the voters?

Mr. CrANCE: Tts product?

Mgr. Cavicemia: Yes, its own draft of a revised Constitution? I
think you err in assuming that the Commission suggests that its
draft be submitted to the electorate.

Mr. CuaNcE: That is what I thought, that it was to be put up
at the primary.

Mr. Caviccuia: We are considering all the proposals of the
Commission, and one of the proposals is that the Legislature shall
be empowered to write a new Constitution. The Commission does
not say “We suggest that our draft be submitted to the voters.”
As a matter of fact, I think the Commission is very careful not to
say that its product is the best possible. It makes the suggestion
that the Legislature be empowered by the people to write a Con-
stitution.

Mr. Cmance: Well, if T am mistaken and if the Commission is
not recommending that this Constitution be submitted to the
people, then I agree with the Commission that this Constitution
should not be submitted to the people. Next question.

MR. Caviccria: Wouldn’t you differentiate between the time-
honored Bill of Rights and that part of the Constitution which
deals with the framework of government?

Mr. CHANCE: We are on Article I just now. When we come
to the subsequent provisions, you will be sure to hear what I have
to say about that. Let’s confine ourselves to Article I.

Mg. CaviccHIA: You drew the analogy. You said that the Com-
mission itself said that because the Bill of Rights was time-honored,
it should be kept, and that by using that argument the Commission
was arguing against itself with respect to changes in other parts
of the Constitution. What I mean to say is this: Wouldn’t you



36 Morning Session, July 8, 1942

differentiate between guarantees of personal rights as contained
in the Bill of Rights and the other features of government which
deal with governmental setup? In other words, wasn’t the Bill of
Rights supposed to limit the government in so far as any action
against any individual is concerned? Wasn’t that the original con-
cept of the Bill of Rights?

Mr. CuanNcE: I have a provision in my subsequent discussion
where I will take up what I conceive to be the fundamental fallacy
of your conception of the government of this State. If the Chair-
man wants me to tell you now, I will tell you now.

Mr. ScuroepEr: We would like to confine ourselves to Article I,
and when we come to that we will appreciate it if you will go into
it at that time.

Mr. Coaxce: All right.

Mr. SCHROEDER: Are there any other opponents to Article I?
If not, we will proceed with those individuals who are in favor of
modification of Article I.

We will now hear from Mr. H. Earl Probst, representing the
New Jersey Farm Bureau and State Grange:

Mg. ProBsT: Mr. Chairman and members of the Committee:

The governing bodies of the F'arm Bureau and the State Grange
are deeply interested in the current effort to revise the Constitu-
tion. During the year our executive officers have devoted much
time to its consideration. We have been in frequent consultation
with legal counsel, who has favored us with comprehensiv: memo-
randa. We recognize some shortcomings in the present document,
‘We have read with much appreciation the report of the Revision
Commission now before you. And we take this opportunity again to
express the high regard we have both for the Commission’s work
and for its personnel. In so lengthy a work it is inevitable that we
should not be in complete agreement. In some ways we think the
Commission kas not gone as far as it might well have gone; in a
few it would seem they have accepted principles adverse to that
which we consider “American Ideals”; and in one case, probably
unwittingly, they have made recommendations injurious both
politically and economically to members of the organizations we
represent.

Today’s hearing, as we understand, will be limited to considera-
tion of the first three articles of the Commission’s report. Our
suggestions here, as well as at subsequent hearings, will be based
upon conceptions of an inherently free, sovereign people, who
ereate limited purpose, corporate states, to protect that freedom
and to represent that sovereignty; as opposed to conceptions of
political sovereignty; or of dictatorship of any kind, whether it be
tyrannical, despotic or paternal; and whether composed of aristo-
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crats or totalitarians, or of despotic majorities. Our aim is a
limited state devoted only to the service of self-governing people,
who regard the Deity as the only lawful ruler of mankind; as op-
posed to subject people in the service of sovereign states, and of
temporal rulers by any name whatever. We know that both are
ideals only, that no people are good enough fully to enjoy the first,
or bad enough entirely to justify the second; but that all of us are
tending either toward one or the other. We regard it our duty,
and your duty, to promote trends towards the first, and away from
the second. This is particularly so when revision of constitutions
are at issue.

And first, may we consider improvements in the Bill of Rights.
The Commission’s proposed addition seems excellent. Of course,
interested parties should have the power to restrain violations of
the Constitution. The fact that such an amendment became de-
sirable seems a reflection upon the understanding of those who may
have questioned the right.

But the Bill of Rights seems capable of improvement in other
respects. Here we can pause to suggest only a few. First, why
should not the word “privileges” be removed? By what reasoning
is “privilege” either “retained by” or “conferred upon” sover-
eign citizens? Who among free men is there to confer or to aceept
“privilege”? The word has no place in societies of sovereign indi-
viduals. Is it not the thoughtless use of such survivals of despotism
that dim conceptions of equal, free, sovereign peoples and of limit-
ed states? Their use in constitutions seems inexcusable. There are
four places in our Bill of Rights where the word is used. We sug-
gest that “right” be substituted where it is used in the third and
eleventh sections, and that the word be stricken from the title and
from the twentieth seetion.

Second, we think Bills of Rights specifically should direct re-
straint of abuse of “the police power”. This is an important
power, and as dangerous as important. We specifically limit the
powers of the state, and then proceed to authorize it to exercise a
power which in the hands of personal power-seeking officials tends
to defeat that limitation. With the return of peace both the im-
portance and the menace of the police power is likely to be en-
hanced. Furthermore, our Federal Constitution undertakes to pro-
tect life, liberty and property—except when taken through “due
process of law”. But what is that? There seems to be no com-
prehensive definition. In our present mental development prob-
ably there can be none. But power-loving jurists increasingly are
likely to support power-loving executives and legislators in their
own egoistic conceptions of the meaning of the phrase. Of course
the subject is too deep for us to suggest a remedy. Probably none is
presently possible. But abuse of power always has been restrained
when due effort has been made. And may there not even now be
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found at least a palliative. At least, should we not now “try”’ to
find one?

In our opinion there may be made many other needful improve-
ments in the Bill of Rights. The very right of free men to work,
or not to work, just now is being challenged. Do we lack the
courage to oppose this basic attack upon one of mankind’s inalien-
able rights? We think we can assure you that the organizations
we represent do not.

Mg. SCHROEDER: The next speaker will be Miss Kmma Dillon,
President of the New Jersey Federation of Business and Profes-
sional Women’s Clubs of New Jersey:

Miss DiLLon: Mr. Chairman, Members of the Joint Legislative
Committee :

The New Jersey Federation of Business and Professional
Women’s Clubs would call your attention to the fact that while
it should not seem necessary to include the word ‘“women” in
Article I, because the language would imply that its provisions
should apply equally to women, whether married or not, as well
as to men, it is not true, nor is it true under our present Constitu-
tion. Somehow or another our courts seem to have done some
rather tortuous reasoning and there has been some misdirected
sympathy for the poor working gal, and so on. The courts do not
seem to have heard of the rule of Mr. Chance that the male always
embraces the female, even in grammar. We would like to give you
four suggestions that we would like you to consider and include
somewhere in the proposal you will bring forth.

The first is Article I, Section 1—that you inelude two words:
“and women,” so that it will read, “All men and women are by
nature free and independent, ete.” It seems like a very simple and
unnecessary thing but it is necessary because of the rules that
have been made.

Next, add a section to Article I which shall read: “No citizen
shall be deprived of any rights, privileges or responsibility because
of sex or marital status.” I hope you will notice we have included
the word “responsibility” because our organization believes that
women have and should take full responsibility.

Add a section: “There shall be no diserimination against eciti-
zens because of race, color, creed, sex, age or marital status.” That
is the new thinking,

The fourth suggestion would be to add a paragraph to Article
ITI, Section 7, which shall read: “No act shall be passed which
shall not apply equally to men and women.”

In closing, T want to call your attention to the fact that there

is a world war going on today for the purpose of getting liberty
and freedom throughout the world, and it is time we began to have
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it right here in New Jersey. I would like to call your attention
to the fact of our very present historical situation.

We are so close to it that perhaps we cannot get its full signi-
ficance. We know in Germany there was a far wider freedom for
women than there is in this country today. That does not seem
believable but it is true. But the first group to be attacked when
Hitler came into power was the women. ¥From that, they went to
the organizations of men. Your lodges and other organizations
were wiped out. And then labor took its turn. So, today, you have
no freedom in Germany at all. The United States has done a little
more forward-thinking than we have, but now there is to be—I
think we all admit that—a revision of the Constitution in New
Jersey. Our organization requests that New Jersey put itself on
record as being truly democratic.

Mg. ScmrorpEr: The next speaker will be Mr. Manuel Cantor,
representing the Communist Party of New Jersey.

Mgr. MaxverL Canrtor: Mr. Chairman, Ladies and Gentlemen:

These discussions of changes in the New Jersey Constitution
come at a moment rendered most propitious by the impaect of
sweeping historical forces. The American people, in unshakeable
unity with the free democratic peoples of the whole world, are
locked in a gigantic death-struggle against Nazi-fascist barbarism.
In a bond sealed with the blood of the heroes of our brave allies,
the entire nation is battling once again to the end that “govern-
ment of the people, by the people and for the people shall not
perish from the earth.”

Our Commander-in-Chief, President Franklin D. Roosevelt, has
listed the general objectives of our struggle in the four freedoms
of the Atlantic Charter—freedom of religion, freedom of assem-
bly, freedom from want, and freedom from fear. Vice-President
Henry A. Wallace and Undersecretary of State Sumner Welles
have sketched in bold outline the goals of human liberty for which
we strive today, arms in hand as did our forefathers.

“I say that the century on which we are entering—the
century which will come into being after this war—ecan be
and must be the century of the common man . . . The
methods of the 19th century will not work in the peoples’
century which is about to begin.” (Henry Wallace, May 8.)

If this war is in fact a war for the liberation of peoples,
it must assure the sovereign equality of peoples throughout
the world, as well as in the world of the Americas. Our
vietory must bring in its train the liberation of all peoples.
Discrimination between peoples because of their race, creed
or color must be abolished.” (Sumner Welles, May 30.)

Certainly there can be no better time to carry into life right
here in our own State the ideals for which New Jersey boys are
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giving their lives on the far-flung battle fields. Particularly is it
timely to discuss Article I of the proposed Constitution, the Bill of
Rights.

This committee, through these hearings and the consequent re-
port to the Legislature, can make a considerable contribution to
the unity and morale of the people of New Jersey and of the whole
country, if it embodies in its recommendations for the proposed
Constitution inalienable rights and privileges consonant with the
present majority concept of American democracy. The recom-
mendation in the report of the Committee on Revision that there
be no material change in the Bill of Rights adopted in the year
1844 falls completely short of such a concept. We readily aceept
the fact that the “time-tested” safeguards now contained in Article
I are to be valued and cherished. But no reasonable person will
maintain that the concept of the people’s democratic rights is
statie, fixed and immutable; that the rights guaranteed in a simple,
largely agrarian, social and economie structure of 1844 are com-
plete and adequate for a complex, highly industrialized, radically
changed society 100 years later. The argument that the United
States Constitution is even more ancient is a subterfuge behind
which opponents of progress cannot be permitted to hide.

‘We also wish to state our emphatic opinion that the only effec-
tive and truly democratic method of revising our State Constitu-
tion is through a Constitutional Convention. However, we welcome
these hearings which provide some channel for public discussion
and examination which will serve to hasten and facilitate the
thorough revision which must be made.

What are some of the rights and privileges, accepted features
of present-day democratic practice, which Article 1 of the New
Jersey Constitution should include?

In a modern world where, admittedly, means are readily at hand
to guarantee every child on earth a quart of milk per day, it
becomes the right of every person to have security from the ravages
of want and privation resulting from unemployment. The time
has come to incorporate this concretely in Seection 1 of the Bill
of Rights.

The general statement in Section 2 that “political power is
inherent in the people” is too vague. Further provisions giving
practical effect to this power must be included as basic rights.
Among specific means by which the people can exercise their right
to “alter or reform” their government are such institutions as the
initiative, the referendum and the recall. These should be stipu-
lated in the Bill of Rights section, though elaboration can follow
in the Legislative Article.

Section 4 deals with guarantees against religious discrimination
and persecution. The present provision should be amended to
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include qualifications not only “for any office or public trust”
but also for ANY PUBLIC OR PRIVATE EMPLOYMENT. The
protection should also be extended for the enjoyment of ANY
RIGHT and not just any “Civil” right.

Section 5 establishes certain civil rights in general terms. The
development of a great lJabor movement as a permanent feature
of our democracy makes imperative the ineclusion under this head-
ing of the right of labor to organize and bargain collectively; and,
further, to protect their bargaining power by the inclusion of the
right to strike and to picket peacefully. The fact that labor has
voluntarily relinquished the latter rights for the duration in no
way diminishes the need for their inclusion in the basic law.

Section 9, limiting the right to indictment, should be extended
to ALL criminal offenses; otherwise, the right to trial by jury may
be circumvented in certain cases.

In section 15, the phrase “cruel and unusual punishments”
should be altered so as to include excessive or unreasonable sen-
tences against which there is no remedy under present court
interpretations.

Free and public education is now an established fact in Ameri-
can life. The right of the people to free education should be
established as a prineple in the Bill of Rights of our State
Constitution.

A provision guaranteeing no deprivation of life, liberty or
property without due process of law should also be incorporated
in Article I, to give effect to the federal decision in the New
Jersey courts of law.

A special provision of the greatest importance must be included
barring disecrimination of any kind on account of race, color or
creed in the personal rights, property rights, civil rights or rights
of employment of any person. The passage of a statute on this
crucial demoecratic guarantee is not enough. It must be embodied
in the Bill of Rights without further delay.

There may well be other safeguards which should be includea
in the Bill of Rights which better-trained legal minds should be
able to suggest.

It is to aid in the speedy adoption of a State Constitution
which will be the instrument for welding in firm unity the entire
population of New Jersey that the Communist Party respectfully
submits the foregoing proposals to this committee.

MR. ScuaroEDER : The next speaker will be Miss Mary Philbrook,
Chairman, Executive Committee of the Women’s Consultative Com-
mittee on Constitutional Revision.

Miss PrainBrook : I would like to ask that Miss Evelyn Seufert,
one of our Vice-Chairmen, speak in my place.

Miss SeurerT: Mr. Chairman, Members of the Committee:
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The Women’s Consultative Committee on Constitutional
Amendments is composed of a number of women’s organizations
throughout the State. This committee believes, along with repre-
sentatives of several organizations represented here today, that
laws which deal with discrimination—laws rather which would
prevent discrimination against people because of race, color, creed
or sex—are of such fundamental importance they should not be
separate but should be placed within the Constitution itself; con-
sequently, this commitiee, because it is composed of so many
organizations throughout the State, requests permission from you
to submit a brief at a later date, after these organizations have
had an opportunity to prepare such a brief jointly, and we would
like to do that instead of discussing this subject today, with vour
permission, if we may.

Mg. ScHROEDER: Yes, surely, you will have permission.

The next speaker will be Mr. E. Morgan Barridale, Chairman,
Committee of Chamber of Commerce and Civies of the Oranges
and Maplewood.

Mgr. BarrmALE: Mr. Chairman, Members of the Joint Com-
mittee:

The Committee of the Chamber of Commerce and Civies of
the Oranges and Maplewood has not had an opportunity to go
thoroughly over the report of the Commission and has therefore
taken no action either for or against. However, I feel that some
matters should be brought to the attention of the committee for
its consideration.

Under the plan set up for these public hearings, the poliey of
setting up a discussion as you have and limiting it not quite
successfully to Article I, to my mind, is a very wise movement
because I think we are very apt to pass over the concept of a
Constitution which is adequately expressed in the Preamble of the
Constitution of Massachusetts—a social compact made between
the individual citizen and the citizens as a whole, and the ecitizens
as a whole with the individual citizen. Article I in this Proposal
and Article T in our existing Constitution, commonly ecalled the
Bill of Rights, is that part of the compact which establishes the
rights, and the privileges of individuals and citizens, and the
obligation of the group is to protect those individual rights. I
have asked to be placed in the group of modifiers because there
are some things which we would like to have changed. On the
whole, I think that the Bill of Rights as suggested is fairly
adequate, and in discussing the matter I don’t think we ought to
confuse it with the mechanism or frame of government which
composes practically the balance of the Constitution. The Bill of
Rights as we have it today represents very largely the progress
of the Anglo-American people for over seven centuries in the
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development of the individual rights which the confreres in society
must respect. I think we should tamper with existing clauses with
a great deal of temerity because they represent the blood and
fortune of our forebears, which have been spent for our benefit.
There are two clauses which I think merit considerable attention.
I cannot agree with those who have accepted the changes proposed
in Section 9 as being inconsequential. If they are, there is no
merit in proposing them. It is all very easy for us as a group to
criticize our procedure in bringing one of our fellow-citizens to
trial on a criminal charge. We all know from history that that
procedure has been the chief instrument of tyranny and oppression
throughout the history of mankind. Change of wording means
that we must rely upon our courts to redefine what the individual
rights are in thisparticular field. The wording which we have in our
existing Constitution was originated in 1844; whereas, the words
proposed were originated in 1789. The words in the Federal Con-
stitution in 1789 cover an entirely different relationship from the
relationship between the individual citizen and the group con-
stituting a sovereign State. I don’t believe that we should parallel
the words when the situations are not parallel. I don’t believe we
should deprive the individual of the protection of the Grand Jury
evenl in minor crimes. The Grand Jury represents public opinion
and filters out of our courts those cases ordinarily which would
represent partisan or passionate action. The proposed change would
place in partisan hands the decision as to whether a man should
be brought before the bar of public opinion to substantiate in fact
his innocence, despite our principle of government that one is
innocent until proven guilty, because public reaction always is
against the man charged with crime and though he be acquitted
he is never restored to his original position. I believe that this
should never be placed in the hands of an appointive officer, but
should always remain in the bosom of our people as a whole. I
think that every protection should be thrown around the individ-
ual when it comes to a criminal charge, and despite delays and
despite expense—and the expense of individual defense is more
out of proportion to his ability to bear it than the expense of
prosecution is to the group, and he therefore ought to receive every
protection under the Bill of Rights against the necessity of defend-
ing himself against a criminal charge.

As to Paragraph 16, some allusion has been made to that and
I think it a very definite step in the derogation of private rights.
We all of us who have had any experience in public life realize
why this change is proposed. We have been greatly hurt by cer-
tain individuals who have asserted their right to private property,
and have delayed public improvements, but why should we take
the life savings of an individual which have been invested in a
piece of property, which we take for public use and let him wait
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until his great grandchildren shall inherit it as a result of legal
proceedings. 1 believe the individual is entitled to keep his
property until the State or an agency of the State is willing to
pay him just compensation for it, and not take the property and
let him wait for the public agency to produce the money which
he has worked for and saved to invest in that property.

My third suggestion is that the Bill of Rights of New Jersey,
like a few other Constitutions, is weak in that it does not contain
a provision guaranteeing to the individual citizen the right to
bear arms. We are all familiar with the situation abroad. We
know how ineffective is the opposition to the tyrant who is now
in other lands; how impossible it is for the individual to protect
himself and his family because for centuries the right to bear
arms is denied him. We are cheering the efforts of the guerillas
in Yugoslavia to protect their homes through the use of arms
which are smuggled into their country. The Americans as a whole
have been brought up to not bear and use arms, and the United
States Constitution and the Constitution of thirty-three other
states provides that this right shall be given to the individual, and
I see no reason why New Jersey should not follow that trend and
include such a provision in its Bill of Rights. We are all conver-
sant with the oppression in the State of New York due to the so-
called Sullivan Act, which is declared constitutional because their
Constitution, like ours, does not contain a provision in the Bill
of Rights guaranteeing the right to bear arms. Citizens usually
are brought up on charges of violation of the Sullivan Act who
are innocent of any improper motive in owning arms but iv is
an effective agency on the part of the crimes department to harass
the people, and it does not gain the objective for which the statute
was passed; that is, to take arms away from those who are erim-
inally inelined.

I therefore respectfully suggest to you that a new provision
be added to the proposal under Article I that the right to keep
and bear arms be guaranteed to every citizen of this State.

Thank you.

Mr. ScuroEDpER: The Committee will now recess for one hour,
from one until two o’clock.

(Recess.)
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BRIEFS AND COMMUNICATIONS SUBMITTED AT
THIS SESSION.

WHEREAS a committee of the Legislature of the State of New
Jersey is now considering proposed changes in the Constitution of
the State:

Br It ResoLvep by the New Jersey Federation of Business
and Professional Women’s Clubs that the committee be urged to
approve and recommend the inclusion in the State Constitution
of a provision forbidding distinctions under the law between the
rights of men and women to vote, or to hold public office, or to
enjoy equally all eivil, political, economic and religious rights and
privileges.

Br It Furrirr Resonvep that a copy of this Resolution be
forwarded to the Chairman and to each of the members of the
aforementioned committee of the Legislature.

Hon. Lloyd Schroeder and
Members of the ILegislative

Committee on Constitutional Revision.

Gentemen :

This Committee was organized for the sole purpose of further-
ing the movement to seecure a Constitutional provision which will
safeguard the rights of women.

We are enclosing a copy of the brief which was submitted to
the Constitution Revision Commission.

Full constitutional rights are now denied women by legislative
enactment. We submit that the denial of such rights by legislative
enactment is contrary to the great principles on which this country
is founded, and that deprivations of such rights should not be
permitted without the right of all citizens, and particularly those
whose rights are placed in jeopardy, to have the chance to protest.

‘We ask you to trust the people to vote rightly on this question,
and to denounce any proposal to suppress such a vote as violative
of the spirit of democracy.

The liberties of one-half of our population are involved and
thousands of women throughout the State want this question
brought into the foreground and a full and free discussion of it
by the people. Year after year the people have supported equal
rights planks in Party platforms and have virtually given their
approval to this principle. We ask the Legislature to recognize
an obligation to submit it to the people without further delay.

Yours very truly,

Wonen’s CoxsunTATIVE COMMITTEE
Trenton, N. J. ON CONSTITUTIONAL AMENDMENTS.
July 10, 1942 Katharine B. Rogers, Secretary.
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MEMORANDUM PREPARED BY STEPHEN K. Ricn, AssisTANT LEGISLA-
TVE COUNSEL OF THE SENATE FOR TIIE SUBCOMMITTEE OF TILE
JUDICIARY COMMITTEE CONSIDERING SLENATE JOINT RESOLUTION 8

This memorandum is in reply to your request for my comments
on some of the legal issues, both State and Iederal, that would
ariss upon ratification of the equal-rights amendment to the Con-
stitution. The proposed amendment reads as follows:

Men and women shall have equal rights throughout the United States and
every place subject to its jurisdietion.

Congress shall have power to enforce this article by appropriate
legislation.

GENERAL PRINCIPLES OF CONSTITUTIONAL LAW

At the outset, it will be noticed that the form of the amend-
ment does not follow the main structure of the Constitution and
more particularly the fourteenth, fifteenth, and nineteenth amend-
ments. Those amendments state a rule in broad terms, but the
objeetive toward which such rule is directed is specific. On the
other hand, the proposed amendment departs entirely from this
precedent and lays down a rule which will apply in almost all
fields of the law.

The first paragraph of the proposed amendment would seem
to envision geographical uniformity as to equal rights throughout
the United Sta'es and places subjeet to its jurisdietion.

If geographical uniformity is required, a woman in New York
must have equal rights with a man i Pennsylvania as well as
equal rights with a man in New York. Assuming that the Supreme
Court would acecept that doctrine, it would follow that a New
York divorce law which allowed a divoree to the husband or the
wife equally but which permitted a divoree only on the grounds
of adultery would be unconstitutional, since the Pennsylvania law
permitted, for example, a divorce on the grounds of incompat-
ability. A woman in New York would not have an equal right
to a decres of divorce as a man in Pennsylvania. If geographical
uniformity is the correct interpretation of the langunage. it would
gseem that the only practical way such uniformity could be achievea
would be by the enac'ment of numerou= Federal statutes covering
the entire field of law dealing with the rights of men and women.

The proponents of the propesed amendment say that its lan-
guage does not mean geographical uniformity. DMrs. Burnita S,
Matthews, of the National Woman’s Party, testified. at page 145
of the 1938 Senate Judiciary Committee hearings, as follows:

The Woman’s Party has no idea of attempting to say that cvery Slate

shall have no divoree laws, as in South Carolina, or that every State shall
have 11 grounds, like they do in Mississippi.
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All that the Woman’s Party is undertaking to do is to say that in a
given State men and women shall have equal rights, but not necessarily that
the rights should be the same for men and women in all the States.

Miss Dorothy A. Moncure, of the National Woman’s Party,
testified, at page 122 of the hearings, as follows:

Tlere is no unwarranted interference with State rights under the amend-
ment. Bvery constitutional amendment presupposes that the States are sur-
reudering certain rights inherent in the State governments and not surren-
dered to the Federal Government at the time the Constitution was adopted.
This amendment will not concentrate in the Federal Government at Wash-
ington any additional power, for it is mno more than the surrender by the
States of their sovereign power to deal with the rights of their citizens un-
equally on the basis of sex. The rights affected by the amendment may there-
after he adjudicated within the jurisdiction of the Federal courts, but it is
helieved that no Iederal administrative machinery will be set in motion by
such amendment.

The right to control wages and hours has been held to be within the
police power of the State, as are all industrial laws regarding sanitation, ete.
[f the States adopt this amendment they agree among themselves that they
will not discriminate against either the rights of men and women on the
bawis of sex. The amendment deprives the State of none of its police power
hut merely sets a standard for industrial laws based upon the nature of the
work and not upon the sex of the workers. In general, the amendment qualifies
the absolute authority of the State to deal with its men and women on an
unequal basis but does not deprive the State of any sovereign power.

If the language of the proposed amendment was as simple as
the above witnesses seemed to think, there would be no necessity
for it to be subsequently construed by the Supreme Court, as they
both admit will eventually have to be dome. Webster defines
“equal” to mean “uniform” among other things and “throughout”
to mean “in every part of.” If the word “uniform” was substituted
for “equal” in the amendment and the words “in every part of”
substituted for “throughout,” there would be no doubt that the
language meant geographical uniformity. The amendment does
nol specify that men and women shall have equal rights in the
State in which they reside but that they shall have equal rights
thronghout the United States. The view that the amendment
meansg geographical uniformity is held by many eminent constitu-
tional authorities, from whom I will quote a few:

By the same token that the courts will have a wide domain in whieh they
must adjndicate, Congress will be given a roving commission to legislate. This
congressional legislation may inject itself into, if not supersede, a State’s own
munieipal law on any subject in which the rights of men and women are in-
volved—a very considerable part, it must be observed, of the entire legal strue-
{ure. T'he proposal constitutes too large an order of indeterminate powers to
he handed over to Congress. (Noel T. Dowling, Esq., Professor of Con-
stitutional Law, Columbia University law school, hearings, p. 66.)

The generality of the language leaves it doubtful whether this phrase
means that the rights of men and women must be identical everywhere within
the boundaries of the TUnited States or whether the requirement would be
satisfied by cquality, as between men and women, in each of the several States
and Territories. In other words, does this phrase imply uniformity over the
whole area of the Nation, without regard to local differences of traditionm,

custom, or conditions which may make a provision which is suitable in New
York or Massachusetts unsuitable or unworkable in California or in Texas?
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Here, again, is the seed for unending conflict and litigation (M. (. Sloss, Esq.,
former associate justice of the Supreme Court of the State of California,
hearings, p. 69).

The equal rights amendment scems to me objectionable, partly because it
may cast doubt on the validity of much cxisting State legislation which is
beneficial to women, and partly because it repeats the mistake of the eighteenth
amendment, which sought to impose a single national rule in a matter in-
volving social customs and habits which differed widely from locality to
locality (Lloyd K. Garrison, Esq., dean of University of Wisconsin law school,
hearings, p. 70).

There will be in nearly every situation a choice of rules to be adopted,
and this amendment gives no indication whether women shouid have that status
of men or men have that of women. The proposed amendment will confer on
Congress the power to make these adjustments and will therefore grant to it
a right of control over a wide field of legislation heretofore reserved to the
States (Joseph P. Chamberlain, director of legislative drafting rescarch fund
and professor of public law, Columbia University law school, hearings, p. 73).

In the form in which the amendment is drawn at present, it seems to me
that it undoubtedly vests Congress with affirmative control to legislate as to
the rights of men and women throughout the United States and in every State
(Charles Warren, hearings, p. 55).

Article I, section 8, clause 1, of the Constitution provides that
“the Congress shall have power to lay and collect taxes, duties, im-
posts, and excises, ete.; but all duties, imposts, and excises shall
be uniform throughout the United States.” As every student of the
Constitution knows, the term ‘“uniform” as used in this clause of
the Constitution means geographical uniformity. In the Head
Money cases (112 U. S. 580), the Supreme Court stated that “a
tax is uniform when it operates with the same force and effect in
every place where the subject of 1t is found.” Mr. Justice Miller
in his Lectures on the Constitution of the United States said
(p. 240), in referring to duties, imposts, and excises, “They are
not required to be uniform as between different articles that are
taxed, but uniform as between the different places and different
States.” Since the language of the proposed amendment follows
so closely the language of the above-cited clause, it would seem to
follow that the rule of geographical uniformity would necessarily
apply in the instant case also and that laws relating to the rights
of men and women would, after the ratification of the amendment,
be required to be “uniform as between the different places and
different States.”

The achievement of geographical uniformity with respect to the
laws dealing with the rights of men and women could be brought
about only by sweeping Federal legislation preempting the field to
the Congress and thereby superseding all State laws dealing with
such rights, or by the Congress requiring uniform State laws to be
enacted in each State. In either case, the ultimate power would
remain in the Congress and the rule of geographical uniformity
would have to be adhered to. It might be pertinent at this point
to ask why the proponents of the proposed amendment believe that
a State, which refuses at the present time to change its laws with
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respect to certain rights of men and women, will ratify an amend-
ment to the Federal Constitution giving Congress complete control
over such rights and the manner in which they should hereafter
be dealt with.

After deciding the first major guestion—that the amendment
requires geographical uniformity—the Supreme Court would im-
mediately be confronted with another major issue. What is a
“right”? Bouvier defines “right” as a “well-founded claim” and
adds two pages by way of elaboration, explanation, and exception.
The late Mr. Justice Holmes said “The word ‘right’ is one of the
most deceptive of pitfalls.” Miss Dorothy Moncure, of the National
Women’s Party, attempted to justify the use of the word on the
ground that it was used in the ninth amendment. She said, at page
122 of the hearings, that the ninth amendment contained no defini-
tion of the word “rights” as used therein. While this offhand state-
ment is true, it fails to analyze the ninth amendment and the rea-
sons for its insertion in the Constitution. The amendment reads:

The enumeration in the Constitution of certain rights shall not be con-
strued to deny or disparage others retained by the people.

This amendment was inserted in the Bill of Rights to prevent
the exercise of power by the Federal Government with respect to
certain rights of the people not specifically dealt with in the Con-
stitution. (See Watson on the Constitution, pp. 1523-1524.) Amend-
ments 1 to 8 in the Bill of Rights contained specific rights of the
people which Congress was to be prohibited from infringing and
it was felt by those favoring the Bill of Rights that the ninth
amendment was necessary to prevent the possible construction that
the Congress could legislate with respect to other rights not men-
tioned in the first eight amendments. Judge Story’s comment in
this connection was as follows:

This clause was manifestly introduced to prevent any perverse or ingen-
ious misapplication of the well-known maxim that an affirmation in particular
cases implied a negation in all others, and, e converso, that a negation in par-
ticular cases implies an affirmation in all others. The maxim, rightly under-
stood, is perfectlv sound and safe, but it has often bheen strangely forced from
its natural meaning into the support of the most dangerous political heresies
(Story on the Constitution, vol. 2, sec. 1905).

A rereading of these first eight amendments also discloses that
specific rights are referred to. The first amendment prevents the
Congress from making any law respecting an establishment of re-
ligion or prohibiting the free exercise thereof; or abridging the
freedom of speech or of the press. While the rule is gencral, as are
all other rules enunciated in the Constitution, the right that is pro-
tected is specifie. So also with the other seven amendments—the
right of the people to keep and bear arms shall not be infringed
(IT) ; no soldier, shall, in time of peace, be quartered in any house
without the consent of the owner (III); the right of the people to
be secure in their persons, ete., shall not be violated (IV); and
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so forth. If, therefore, the justification for using a concept as
vague as “rights” in the proposed amendment rests upon the anal-
ogy to be drawn from its use in the ninth amendment, the justifi-
cation, indeed, becomes tenuous.

Congress, in enacting uniform laws on the manifold subjects
encompassed in the words “equal rights,” would be confronted, at
the outset, not only with grave questions of policy relating to gen-
eral laws such as dower and curtesy, management of community
property, divorce, social security, minimum wages, naturalization,
and many others but also with equally grave questions of poliey
relating to details which would multiply into the thousands. For
instance, when would a girl become a woman so as to grant her
equal rights under the amendment? Under the civil law a girl be-
came an adult upon attaining the age of 12 years and a boy became
an adult upon attaining the age of 14 years. Under the common
law they both became adults at 21 years. In most of the States
today the ages at which children become adults are 18 for girls
and 21 for boys. If Congress, in its wisdom, fixed the age of 21
for both boys and girls, the equal rights amendment would not be
applicable until they reached that age. The girl who married at
16, bore three children, and was divorced at 19, would be governed
by State law since she is not yet a woman and the Congress could
not legislate for her under the equal rights amendment. If Con-
gress had enacted a uniform divorce law treating rmen and women
equally, the girl of 19 would not be able to sue for a divorce under
it since she had not become a woman yet. No; she must go to
Reno and apply for a divorce under State law which now must be
limited to boys and girls. These and countless other problems
which would arise to plague Congress, the States, and the courts
would lead to such uncertainty and conflict that for this reason
alone it would seem that the Congress would be justified in refus-
ing to submit such amendment to the States for their ratification.

‘What infringements of equal rights by individuals, rather than
by legislation, will be held to be a violation of the proposed amend-
ment might also be a fruitful source of uncertainty and confliet.
Unlike the fourteenth, fifteenth, and nineteenth amendments, which
were specific prohibitions against State or Federal action, the pro-
posed amendment is declaratory in form and would seem to be
applicable to individual action as well as to State or Federal ac-
tion. The countless situations that arise every day which might
be considered diseriminatory are without the scope of this mem-
orandum but a few will be mentioned by way of illustration. Many
of our best law schools require applicants to undergo an intelli-
gence test as a prerequisite to admission to the school. Some 10
years of experimentation with such tests, before they were made
mandatory, showed that male students should achieve a grade ot
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at least 70 on such tests and female students a grade somewhat
higher as a condition to admission, otherwise they had small chance
of completing the course of study satisfactorily or of becoming
a sucecessful practitioner. There is no doubt but that such a rule
is diseriminatory as between male and female students but there
is also no doubt that, as the experiments showed, it is based on
common sense. Nevertheless, since it contains diserimination, it
would probably violate the equal-rights amendment and would
therefore be unconstitutional. There are many industries through-
out the United States that systematically exclude women, not be-
cause of legislation requiring such exelusion, but because of custom
or prejudice or because women are not fitted physically for the
work involved. Would such execlusion by an individual factory
owner be a violation of the equal-rights amendment? If it were
held to be a violation, under what circumstances could a woman
ngist that such individual give her employment? Women are not
prevented by legislation from being employed as bellhops except
In a very few States, yet hotel managers for good and sufficient
reasons to themselves, systematically employ men in such capacity -
instead of women. Suppose, for example, we become a belligerent
in the present world conflict and the resulting shortage of men
required a hotel manager to employ women bellhops for the dura-
tion of the war. Would said manager violate the equal-rights
amendment if, on the termination of the war, he replaced the
women with men? I am inclined to believe such action would on
its face be such a diserimination as to amount to a violation. Other
professions and occupations that might be cited in passing are
seamen, pilots on commercial air lines, locomotive engineers, at-
tendants in men’s loeker rooms and turkish baths, miners, oil
drillers, and professions and occupations of a similar character
for which women are neither physically nor temperamentally fitted.
If it is borne in mind that such diseriminations, if they are dis-
criminations, are generally based on common sense, necessity, or
customs differing widely from locality to locality, and that the
proposed amendment could be construed to abolish them in one fell
swoop and apply one rule with respect to al] such actions by in-
dividuals in addition to State and Ifederal action, it might be well
to stop and consider again the results achieved under the eighteenth
amendment whieh also, without regard to custom or common sense,
attempted to establish one uniform rule throughout the country.

FEDERAL AND STATE LAWS AFFECTED BY THE PROPOSED
AMENDMENT

The proposed amendment would automatically strike from the
Federal and State laws, organic and statutory, all discriminatory
features based on sex. What would be stricken from existing laws,
~what would remain, and what would need revision is a problem
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that will tax the best legal minds of the country. The phrase “dis-
criminatory features” is relatively simple when used in a broad or
general sense but, when applied to a particular set of facts under
a particular statute or decision interpreting the common law, diffi-
cult decisions will have to be resolved. Under the comparatively
simple nineteenth amendment, which related only to the right to
vote, numerous court decisions were rendered with respect to
whether it actually conferred the right to vote, whether it qualified
women to hold office, whether it made women eligible for jury
duty, and various other issues. If a prohibition with respect to
only one right (and, it might be added, a right which is definite
and specific) will give cause to that amount of litigation, the possi-
bilities under the proposed amendment would seem to be limitless.

FEDERAL LAWS

Title IT of the Social Security Act, as amended, contains very
liberal provisions granting benefits to wives and widows which are
not extended to husbands and widowers. If a husband retires un-
der the provisions of such title, he is entitled to receive a monthly
insurance benefit based on the wages earned by him while he was
in “covered” employment, and his wife, by virtue of being his wife
and even though she never earned a dime in her life or contributed
a penny to the fund, is entitled to receive a monthly insurance
benefit in an amount equal to one-half of her husband’s insurance
benefit. There is no corresponding provision granting to the hus-
band an insurance benefit where the wife was the wage earner.
Widows are also extended insurance benefits based on the wages of
their deceased husbands, but widowers are not entitled to similar
benefits from the wages of their deceased wives. If the equal-rights
amendment became a part of the Constitution, the insurance bene-
fits provided for wives and widows would automatically be re-
pealed. The alternative would be to amend the act to place hus-
bands and widowers on an equal basis with wives and widows. It
is doubtful whether the old-age insurance system counld withstand
the financial shock that would result from such an amendment
since statisticians of the Social Security Board testified before the
House Ways and Means Committee in 1939 that the income and
outgo curves of such insurance system would eross in 1955 at the
latest. This would mean, according to further testimony, that even
under the present law (without the addition of husbands and
widowers as beneficiaries) the Federal Government will have to
do one of three things on or before 1955. It will have to decrease
the benefits, or it will have to raise the social security taxes, or it
will have to appropriate additional funds from the General Treas-
ury to the old-age insurance fund. If the Congress decided it would
not be in the public interest to include husbands and widowers on
the same basis as wives and widows, there would be no alternative
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but to strike from the act the benefits now accorded to wives and
widows. The logic and justice of such a step would be difficult
to explain to the widow with three young children.

The Selective Training and Serviee Act of 1940 provides for
the induction of male citizens into the Army for a l-year period of
training. The purpose of such act is, of course, to prepare an effi-
cient Army for use in time of war. Without attempting to resolve
the difficult question as to whether voluntary military service is a
right or a duty, it seems clear that if male citizens are inducted
involuntarily into our armed forees and required to serve in com-
batant units in time of war, female citizens must also be so in-
ducted and required to render the same service if the equal rights
amendment is to be complied with. The number of men and women
in the United States is approximately equal as shown in the last
census. Does it therefore follow that, in order to achieve equality
between men and women involuntarily inducted into our armed
forces, one-half of those inducted must be women and one-half
men? If the above examples seem ridiculous to the reader, a re-
reading of the fifth amendment in connection with the proposed
amendment will probably change his mind. The fifth amendment
provides, among other things, that no person shall be deprived of
life or liberty without due process of law. No distinetion is made
between men and women. A man has a right to life and a right
to liberty as well as a woman. It is, of course, due process of law
to require a man to give his life in combat with our enemies and
to deprive him of a certain amount of liberty by inducting him
into the Army since the Congress has power to raise armies and
declare war. It would, similarly, be due process of law to require a
woman to give her life in combat with our enemies, but we have
never seen fit to do so. The proposed amendment, however, pro-
vides that men and women shall have equal rights and so we must
hereafter abolish the diserimination that has always existed in this
country in time of war. We must hereafter induct our women into
our armed forces and deprive them of their right to life and their
right to liberty in the same manner and to the same extent as we
now deprive our men of such rights. Not even the proponents ot
the proposed amendment suggest that women be required to per-
form such combat serviee and it is extremely doubtful that such
service would be required of them even though the amendment
became a part of the Constitution, but it might well be asked why
a mandate should be included in the law of 'the land if such man.
date is not to be carried out in all particulars.

STATE LAWS

It is not possible, due to limitations of time, to do more under
this heading than refer generally to some of the State laws and to
raise some of the questions that might arise in connection there-
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with under the equal-rights amendment. Beginning with the eight
community property States (which inelude Arizona, California,
Idaho, Louisiana, Nevada, New Mexico, Texas, and Washington),
we find that the statutes of those States regulating the community
and fixing its status are substantially the same. In all such States
there are three classes of property—the separate property of the
husband, the separate property of the wife, and the property ot
the community of husband and wife. Under the laws of all com-
munity property States, the husband is given the management and
control of the community property and may dispose of the com-
munity personalty during the marriage without restraint, execept
that he cannot make a gift in defraud of his wife. In Garrozi v.
Dastas (204 U. S. 64 (1907), Chief Justice White said :

The very foundation of the community and its efficacious existence de-

pends on the power of the husband, during marriage * * * to deal with the
community * * * as owner.
Under the equal-rights amendment the wife would become co-
manager with the husband and would have the right to deal with
the community during marriage as co-owner. In most of the com-
munity property States the wife must join with her husband in
conveying real property, but if she does not do so she may be
estopped by her conduct from objecting to the transfer. In case
of the disability of the husband, the abandonment of the wife, or
of a limited divorce and the parties living apart, the wife has
power to assume the management of community property and may
convey and encumber it without the joinder of the husband. The
contracts of the wife during the management of her husband are
not binding on the ecommunity except where such contracts are
made for necessaries.

In all the community States, except California, the wife is re-
garded as having a vested interest in the community property dat-
ing from the marriage. The exact nature of this interest and
whether it amounts to a present ownership is more difficult to
determine. This difficulty is due largely to two causes—the legis-
latures of common-law States in their zeal to enact laws for the
emancipation of married women have shown too little regard for
the civil-law conception of the marital community, and the courts
in cases coming before them have used a common-law rule to
measure a civil-law institution. The relation between the husband
and wife during marriage is frequently termed a partnership rela-
tion by the civil law and is often referred to in this manner by
the law of the community-property States. But this partnership
is not a partnership in any accurate sense as partnerships are
known in the common law. The agency element is distinetly lack-
ing in the marital community relation and the powers of the
spouses do not even suggest it. Morever, there is no liability of
the wife, in her personal capacity, for losses occasioned by the
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husband in handling the marital property, and her separate prop-
erty cannot be taken to reimburse such losses. The community
further differs from a partnership in that the management is
placed exclusively in one of the spouses. During the continuance
of the marriage relation, the wife cannot exercise any of the
powers of a co-owner either against her husband or against third
persons, unless the husband attempts to dispose of community
property to defraud her, but during this period the husband can-
not assert that he is the owner as against her and exercise the
powers of an owner to exclude her as he may legally exclude a
stranger. In the external relations of the community the husband
alone is recognized as owner, and no one can raise the question
that his wife has an interest. She clearly holds a right to have a
moiety upon the dissolution of the marriage, and this right arises
at the time the marriage is celebrated and is a continuing and
existing right at all times during the marriage. This gives rise to
a peculiar equitable cotenancy between the spouses, the legal title
to the community being vested in the husband and the equitable
right to a moiety being vested in the wife. The wife is entitled to
support from her husband by virtue of the marriage and without
any regard to the community of property. She is also, as we have
seen, able to bind the community by her contracts for necessities,
but she cannot assert a claim for one-half of the community prop-
erty and obtain possession of it as against her husband without a
dissolution of the community. It is clear therefore that her right
does not attain the dignity of ownership of an undivided one-half
of the community property during the continuance of the marriage
relation. The fact is that her interest is hard to define. She ean-
not take it, she cannot use it, she cannot dispose of it, she cannot
encumber it, nor can she even give it away.

As I mentioned above, the proposed amendment would change
all this. If geographical uniformity is not required under the
amendment, the wife would become a comanager and a coowner
with her husband and their relation to the community would prob-
ably result in a partnership as known in the common law. If
geographical uniformity is required under the amendment, acts of
Congress covering property rights of husband and wife might dis-
regard community property laws entirely and be drawn in aec-
cordance with the principles stemming from the common law. In
that case, the community-property laws would be superseded by
the uniform national rules contained in such acts of Congress
and, here again, without regard to the diverse customs and local
peculiarities of the different States, one national rule or set of
rules would be enunciated for all. The community-property States
could probably be depended upon to vote against ratification of
the proposed amendment for one reason alone, namely, Federal
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taxation. Without attempting to cover the 30-year dispute regard-
ing Federal taxation of community property, it is sufficient by
way of illustration to point out that one-half of the income from
community property is treated as gross income to the husband for
Federal income-tax purposes and one-half is treated as gross in-
come to the wife. For Federal estate-tax purposes, only one-half
of the community property is included as a part of the estate ot
the deceased spouse. This means that under our present Internal
Revenue Code a husband residing in a community-property State
who has a salary of $10,000 a year makes a Federal income-tax
return based on $5,000 and his wife makes a return based on
$5,000. Since, under the present law, surtaxes do not apply below
a surtax net income of $4,000 and since the deductions and credits
allowed would reduce the incomes of such couple below the figure
at which surtaxes begin, no Federal surtax would have to be paid.
If that same couple resided in a State other than a community-
property State, the husband would be required to return the
$10,000 as his own gross income. This would result in his paying
surtaxes, in the average case, on a $2,000 surtax net income. An
analogous situation exists with respect to Federal taxation of
estates. Ratification of the equal-rights amendment and the passage
by Congress of uniform national laws would abolish such differ-
ence in the treatment now accorded to persons residing in the
community-property States and to persons in other States. This
advantage accruing to persons in the community-property States,
under our existing revenue laws is, as I pointed out above, the
result reached after a dispute between the Treasury Department,
the courts, and the community-property States, which has lasted
for a period of approximately 30 years. Each time an amendment
has heretofore been offered in Congress to provide that persons in
community-property States be taxed on the same basis as persons
in other States are taxed, opposition strong enough to defeat such
an amendment has always developed. In view of such determined
opposition by the community-property States with respect to any
change in the law that would result in their citizens being treated
the same, for Federal taxation purposes, as citizens of other States,
it would seem to follow that the community-property States would
" be extremely reluctant to ratify an amendment that would prob-
ably result in eliminating the distinction they have fought so hard
and so long to maintain.

The following summary of various State laws has been taken
from Senate Document No. 270, Seventy-fourth Congress, and will
give the committee at a glance the more important differences that
now exist in the treatment accorded to men and women under such
laws. References are to such document.

Four States prohibit women from holding certain specified of-
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fices. They are Mississippi, Oklahoma, Rhode Island, and Wiscon-
sin (p. 15).

Men only may serve on juries in 27 States, Hawaii, and Puerto
Rico (p. 17). Both men and women may serve on juries in 14
States, but such service is permissive for women and mandatory
for men (p.19). Men and women serve on juries on the same terms
in 9 States and the Virgin Islands (p. 19).

Men but not women are required to pay poll taxes in 20 juris-
dictions (p. 21). In 22 other jurisdictions both are subject to poll
taxes (p. 22).

In two States and in Puerto Rico men are preferred to women
of the same degree of relationship in appointment as legal guardian
of a minor (p. 29).

In 13 States and the Distriet of Columbia men enjoy certain
minor preferences over women with respect to appointment to
serve as an executor or administrator (pp. 33 and 34).

Men may engage in any occupation but women are prohibited
from engaging in some occupations in 26 States and the Philippine
Islands (p. 39). Women are barred from mining in 17 States and
the Philippine Islands, from work in quarries in 5 States, from
employment at the eleaning of moving machinery in 3 States, and
from work on certain kinds of moving abrasives in 3 States
(p. 40). They are also barred, in 1 State and the Philippine Ts-
lands, from employment in any capacity where such employment
compels them to remain standing constantly, from work in smelters
in 2 States, from employment as bellhops in 2 States, from section
work and from employment at reading or testing gas and electric
meters and at trucking in 2 States, from work involving the han-
dling of any dry substance or dry compound containing lead in
excess of 2 percent, and from the manufacture of nitro and amido
compounds in 2 States (p. 41). Women: are either barred from
employment or have special restrictions on their work in core
rooms in 5 States, they are barred from tasks requiring the lifting
of certain weights in 5 States, and are barred in general terms in
7 States from employments under conditions deemed detrimental to
their health, welfare, morals, or safety (p. 42). Twenty-five other
occupations from which women are barred in an aggregate of 7
States are set out on pages 43 and 44 of such document.

In all but 11 States the hours of work of women in certain oceu-
pations are limited or curtailed by law. In 6 States and Alaska the
hours of work are limited by law but men and women are treated
equally. In 7 jurisdietions the hours of work are mot limited by
law (pp. 46-53).

‘Women are prohibited from working at night in specified indus-
tries or occupations in 16 States and Puerto Rico (pp. 55-61).
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Women are subject to minimum wage laws in specified occupa-
tions in 15 States (pp. 63-65).

The age of marriage varies from State to State. In most States
the age limit has been raised above that of the common law, which
was 12 for girls and 14 for boys. In most States the age of mar-
riage for girls is from 2 to 3 years younger than that for boys. In
six states the age of marriage is the same for boys and girls (pp.
71-74).

In all jurisdictions the husband has the right to fix his domi-
cile for all purposes. In all but one he has also the right to fix his
wife’s domicile for all purposes, except as follows: In 46 jurisdie-
tions the wife may establish her own legal residence for the pur-
pose of a suit for divorce or separation, and in 8 States the wife
may have a domicile not controlled by that of her husband for the
purpose of voting, holding office, and serving on a jury, as well
as for the purpose of bringing suit for divoree or separation
(pp. 75-78).

Under the common law, marriage had the effect of making the
husband and wife one person in the eyes of the law. Her property
and her earning power became his. She, on the other hand, ac-
quired no rights in the property of her husband or in his earnings,
except the right of support during the marriage and her interest
in his lands in case she outlived him and had not relinquished or
forfeited her right. Statutes have altered those common-law rules
in the so-called “common-law States” (as distinguished from the
community property States which were discussed above), but some
diseriminations still remain. In 44 jurisdictions the husband and
wife each holds as separate property all that he or she acquired
before the marriage and all obtained during the marriage, includ-
ing the personal earnings of each. There is no community of prop-
erty but husband and wife may own property jointly or in com-
mon (pp. 79-82). In 28 jurisdictions the husband or wife each
manages and controls his or her own property, and each has like
powers to dispose of it, being limited to the same extent in convey-
ing the dower or curtesy interest or the statutory share of the
other, or being under no restrictions whatever in disposing of
property (p. 84). In 10 jurisdictions the husband has complete
management and control of his property and can dispose of it as
he wishes, but he cannot convey his real property with the effect
of excluding his wife’s interest after his death unless she joins him
by eonveying her right. In the same 10 jurisdictions the wife also
has ecomplete management and control of all her property and, in
addition, can dispose of it without her husband’s consent, thus de-
priving him of his interest in her realty after her death (p. 85).
In 5 States the wife has the management of her own property but
she cannot dispose of her realty without the consent of her hus-
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band. In the same 5 States the husband ecan manage and dispose
of his personal and real property without the consent or joinder
of his wife, subject to her right in his realty after his death if
she outlives him (p. 86). Under the laws of one State, Florida, the
husband has the care and management of his wife’s property un-
less she asserts her control over it or entrusts it to another or
unless she is authorized by a court to aet as a free agent. The
husband must join in conveying or mortgaging the wife’s real prop-
erty. The wife has no part in the management of the husband’s
property nor does she have to join her husband in conveying his
Jand (p. 86). In most of the States an estate by entirety is not
created by a transfer of property to husband and wife unless it
is clearly stated that they shall own the property jointly with
the right of taking the whole of it when one dies; but in other
States the common-law rule is still followed and an estate by en-
tirety is created by a deed or devise to husband or wife (p. 88).

The common-law rules relating to dower and curtesy have been
largely modified by statute. Under the common law dower was
the estate a widow took for her life in one-third of all the lands
which the husband possessed during the marriage and curtesy was
an estate for life whieh the husband took in all the lands his wife
possessed at any time during the marriage if a child was born alive
after the marriage. Statutory changes with respect to dower have,
in general, (1) limited the right of dower to lands owned by the
husband at his death rather than to lands owned at any time dur-
ing the marriage, and (2) extended the right of dower by convert-
ing the life interest in one-third of the real property into absolute
.ownership of one-third or one-half of the property. Statutory
changes with respect to curtesy have, in general, (1) extended the
right of curtesy to a husband though no child has been born, (2)
restricted it to lands owned by the wife at her death rather than
to lands owned at any time during the marriage, (3) restricted it
to lands which the wife has not disposed of by will, (4) extended
it by converting the life interest to an estate in fee or by convert-
ing it into an estate similar to dower, or (5) by abolishing the
right of curtesy entirely. As noted above, dower and curtesy do
not apply in the community property States where the surviving
spouse takes one-half of the community property. The various
statutory changes from the common law showing the treatment
accorded in the different States with respect to dower and curtesy
are set out on pages 148 to 153 of such document.

Under the common law, in the event of intestacy, real property
did not go to the surviving spouse unless there was no relative of
the deceased spouse to inherit it. As pointed out in the foregoing
paragraph, the survivior had only the rights of dower or curtesy.
The husband, however, became entitled to all of his deceased wife’s
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the law must treat them as men and women, and, therefore, subject them to
different and not the same, rules of legal conduct.

But irrespective of such question, it would seem that with the rati-
fication of the proposed amendment all State laws which treat men
and women differently would automatically become invalid or they
would be extended, by construction, so that they would be appli-
cable to both sexes in cases where the subject matter would lend
itself to such construction. However, if it is held that geographical
uniformity is required by the amendment, all such State laws
would, as I pointed out above, necessarily have to be replaced with
uniform State laws or with a uniform national law enacted by the
Congress, which, in either event, would grant to the Federal Gov-
ernment supreme control over a considerable part of our legal
structure which has heretofore been deemed to be local in its nature
and subject to regulation by the individual States.

Respectfully submitted.
StepHEN H. Rick, Assistant Counsel.

Hon. James H. HUGHES,
United States Senate, Washington, D. C.
May 22, 1941.

MEMORANDUM FOR THE SUBCOMMITTEE IN SUPPORT OF THE HKQUAL
RiGHTS AMENDMENT

By George Gordon Battle

This proposed amendment reads as follows:

Men and women shall have equal rights throughout the United States and
overy place subjeet to its jurisdiction. Congress shall have power to enforce
this article by appropriate legislation.

POINT I. THE PROPOSITION LAID DOWN IN THIS AMENDMENT—I. E.,,

THAT AILIL CITIZENS SIHOULD HAVE EQUAL RIGHTS—IS A FUND-

AMENTAL PRINCIPLE OF REPUBLICAN GOVERNMENT

1t seems strange that there should be any question that all eiti-

zens of a republic should have equal rights. Our Supreme Court
has repeatedly enunciated this great principle. For example:
The equality of the rights of citizens is a principle of republicanism. Every
republican government is in duty bound to protect all its citizens in the
enjoyment of this principle, if within its power (U. 8. v. Cruikshank, 92 U, S.
542, °555).

These are the words of Chief Justice Waite, one of the greatest
jurists who ever sat upon the Bench of our highest Court. The
same prineiple has been enunciated in hundreds of cases in the
Supreme Court and other Federal courts and in the State courts
of this country.
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POINT II. ALTHOUGH WOMEN ARE NOW CITIZENS IN THE FULLEST
SENSE OF THE WORD, ALTHOUGH THEY ENJOY ALL THE RIGHTS OF
SUFFRAGE, NEVERTHELESS THERE HAVE BEEN AND STILL ARE MANY
INSTANCES OF THE GROSSEST INEQUALITY IN THE RIGHTS ACCORDED
TO WOMEN AS CONTRASTED WITH THOSE OF MEN UNDER OUR LAWS

It is perfectly clear and obvious that these inequalities between
the rights of women and those of men are in patent violation of
this fundamental principle which we have just mentioned. The
origin of these diseriminations is to be found in the “time-honored
legal status of subjection which women in this country inherited
from England through the common law.” (Foreword of the pam-
phlet compiled by the Inter-American Commission of Women, en-
titled “A Comparison of the Political and Civil Rights of Men
and Women in the United States.”)

At the common law which was in force at the time of the adop-
tion of our Constitution in 1789, women were in effect regarded as
chattels of their husbands or fathers or of the state. So far as
married women were concerned, the legal existence of the wife was
merged in that of her husband. As Blackstone said: “The husband
and wife are one and that one is the husband.” This is, of course,
familiar and undisputed law which does not require to be argued
or stressed. The history of this country since the adoption of the
Constitution has been largely a chronicle of the progress of women
on the road to equality with men. Their emergence from subjection
has been slow and painful. They have been held back by all the
powerful forces of ignorance and of selfish reaction. But although
the advance has not been swift, although it has been uneven with
periods of retrogression, yet on the whole the road has led ever
forward and upward toward the ideal of perfect equality in all
human rights.

It was thought that the passage of the fourteenth amendment
would go far toward correcting these unjust diseriminations. The
familiar words of that amendment provided:

Sucrion 1. All persons born or naturalized in the United States and
subject to the jurisdiction thereof are citizens of the United States and of the
State wherein they reside. No State shall make or enforce any law which
shall abridge the privileges or immunities of the ecitizens of the United States;
nor shall any State deprive any person of life, liberty, or property without
due process of law; nor deny to any person within its jurisdietion the equal
protection of the laws.

This famous amendment, although its main purpose was to
establish the citizenship of the Negro, contained no reference to
race or color. These provisions were entirely general and unre-
stricted. Nevertheless, the courts of this country, led by the Su-
preme Court, whittled away the full force and meaning of the
words of this amendment. So far as women were concerned, it was
held that the State still had the power to restrict to men the right
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to vote (Minor v. Huppersert, 21 Wall. 162 (1875); Bradwell v.
Illinois, 16 Wall. 130, 138, 173 ; Re Lockwood, 154 U. 8. 116 (1894),
to regulate and limit the hours of labor for women (Miller v. Wil-
som, 236 U. 8. 373 (915) as contrasted with men and in many other
respects to permit these same discriminations to eontinue. These
regulations of the Court were founded on different reasons, chiefly
on the ground that the privileges and immunities permitted arve
only those that bhelong to citizens of the United States as dis-
tinguished from citizens of the State—those that arise from the
Constitution and laws of the United States as eontrasted with those
that spring from other sources (Hamilton v. University of Cali-
fornia, 293 U. S. 245, 261 (1934). This amendment did not, the
courts held, add to the privileges and immunities of a citizen. Tt
simply furnished an additional guaranty for the protection of
such as they already had (Minor v. Happersert, supra, U. S. v.
Cruikshank, 92 U. S, 542, 5564 (1876).

In many instances the unjust and diseriminatory State statutes
were upheld as being within the police power of the State. It soon
became evident that the right to redress this injustice against
women was not to be found in the fourteenth amendment.

Then came in 1920 the enactment of the nineteenth amendment
which provided:

The right of the citizens of the United States to vote shall not be denied
cr abridged by the United States or by any State on account of sex.

Our courts again held down by interpretation the effect of this
amendment. The Supreme Court ruled that the amendment did
not confer upon women the right to vote but only prohibited dis-
crimination against them on account of their sex in legislation pre-
seribing the qualifications of electors (The State (South Carolina)
v. Muttle, 120 8. C. 526, Writ of Errors dismissed, 260 U. S. 705
(1922). Tt was also held that this amendment referred only to the
right of women to vote and did not ipso facto render women eli-
gible to serve as jurors. Consequently, a statute absolutely exelud-
ing women from jury duty was held not to be invalid as being in
violation of this amendment (Commonwealth v. Welosky, 276
Mass. 398 (1931), certiorari denied, 284 U. S. 684 (1932).

POINT HI ALTHOUGH THE FOURTEENTII AMENDMENT AND THE NINE-
TEENTH AMENDMENT DID NOT AFFORD RELIEF TO WOMEN FROM DIS-
CRIMINATION, IT WAS HOPED THAT THE SUPREME COURT, FOLLOW-
ING THE LIBERAL TENDENCIES WHICI IT HAD SHOWN, WOULD GIVE
SUCH RELIEF BY HOLDING TIIESE DISCRIMINATORY LAWS TO BE AN
UNCONSTITUTIONAI, INTERFERENCE WITH THE LIBERTY OF CON-
TRACT; BUT TIAT HOPE ITAS BEEN DESTROYED BY THE RECENT
DECISION OF THE SUPREME COURT IN ‘“WESTCOAST’ HOTEL COM-
PANY V. PARISH (300 vU. . 379)

In the case of Adkins v. Children’s Hospital (261 U. S. 525),
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the Supreme Court held an act of Congress fixing minimum wage
standards for adult women in the District of Columbia to be un-
constitutional as an arbitrary restraint upon the liberty of con-
tract. In the prevailing opinion written by Mr. Justice Sutherland,
the Court called attention to the faet that in many previous deeci-
sions the statutes relating to the hours of labor for women had
been sustained on the ground of “Differences of physieal structure”
(id., p. 552). Mr. Justice Sutherland went on to say:

But the ancient inequality of the sexes otherwise than physical, as sug-
gested in the Muller case (p. 421) has continued “with diminishing intensity.”
In view of the great—mnot to say revolutionary—changes which ha.e taken
place since that utterance, in the contractual, political and eivil status of
women, culminating in the nineteenth amendment, it is not unreasonable to
say that these differences lhave now come almost if not quite to the vanish-
ing point. In this aspect of the matter, while the physical differences must be
recognized in appropriate cases, and legislation fixing hours or conditions of
work may properly take them into account, we cannot accept the doctrine that
women of mature age, sui juris, require or may be subjected to restrictions
upon their liberty of contract which could not lawfully be imposed in the
case of men under similar circumstances. To do so would be to ignore all
the implications to be drawn from the present-day trend of legislation, as
well as that of common thought and usage, by which woman is accorded eman-
cipation from the old doctrine that she must be given special protection or be
subjected to special restraint in her contractual and civil relationships (id., p.
554).

This case was a long step in the direction of equality of rights
between men and women. The well-meant, but, as we believe,
wholly mistaken legislation which had fixed different hours of
labor for women had prescribed minimum rate of wages for
women, and in other respects had been discriminatory as between
the sexes, seemed doomed to extinction by the doctrine of this
decision. However, the hopes of those who held these views were
dashed and destroyed by the West Coast Hotel Company v. Parish
(300 U. S. 379, 1937). This case expressly reversed the Adkins
case, and distinguished the case of Morchead v. New York, ex rel.
Tipaldo (298 U. S. 587). The Tipaldo case had held a New York
Minimum Wage Act for women to be invalid. Iun the West Coast
Hotel case, Chief Justice Hughes held that the State had a special
interest in protecting women against employment contracts which,
through poor working conditions, long hours, or scant wages, may
leave them inadequately supported, and undermine their health. He
therefore held that a statute of the State of Washington providing
for minimum wages for women was not an arbitrary diserimina-
tion because it did not extend to men. (See Syllabus, p. 379.)

It is interesting to note that in the Adkins case Mr. Justice
Sutherland, and Justices M¢Kenna, Van Devanter, McReynolds,
and Butler voted to hold the Minimum Wage Act for Women un-
constitutional as an illegal interference with the right of contract.
Chief Justice Taft and Justice Sanford and Justice Holmes dis-
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sented and voted to sustain the statute, while Mr. Justice Brandeis
took no part.

In the Morehead case Justices Butler, Van Devanter, McRey-
nolds, Sutherland, and Roberts held the Minimum Wage Act for
‘Women in New York to be unconstitutional as interfering with the
liberty of contract. On the other hand, Chief Justice Hughes, and
Justices Brandeis, Stone, and Cardozo dissented, holding that a
diseriminatory statute was not unconstitutional.

In the West Coast case Chief Justice Hughes, and Justices
Brandeis, Stone, Cardozo, and Roberts held the law of the State
of Washington fixing the minimum rate of wages for women to be
constitutional, while Justices Sutherland, Van Devanter, MeRay-
nolds, and Butler, holding to their firm views, dissented and held
the statute to be unconstitutional as being an illegal interference
with the liberty of contract. It is interesting to note that Mr.
Justice Roberts apparently changed his views from the decision in
the Morehead case to the decision in the West Coast case. We men-
tion the closeness of these decisions in order to show the very near-
ly even division of the Court on this important question. Such a
situation requires, we submit, a constitutional amendment in order
to clarify this question.

It is apparent, therefore, that so long as the doctrine in the
West Coast case is sustained, discriminatory legislation between
men and women will be upheld by the Supreme Court of the
United States. It is true that most, if not all, of this legislation
was passed as being in favor of women, but if the legislatures can
pass laws ostensibly discriminating in favor of women it may well
be that such laws actually are harmful to women. As a matter of
fact, it is earnestly contended that all such diseriminatory legisla-
tion is really hurtful to women. The laws fixing minimum rates of
wages for women, the laws fixing maximum hours of labor for
women, and like legislation have a tendency to drive women out of
business and to give the jobs which they would otherwise occupy
to men. This is, of course, really harmful to women. We submit
that in the long run it is vastly to the interests of women, as it is
to men, to have their rights equal. If it is unhealthy for women to
work more than a certain number of hours it is almost certainly
unhealthful for men to work more than that number of hours.
Working conditions unfavorable to the health of women are sure
to be unfavorable to the health of men. It is far better to pass
legislation making general provisions for restricting the hours of
labor, for fixing minimum rates of wages and for regulating work-
ing conditions for all workers, whether men or women.



Morning Session, July 8, 1942 67

POINT IV. IT WILL BE SEEN, THEREFORE, THAT NEITHER THE FOUR-
TEENTH AMENDMENT NOR THE NINETEENTH AMENDMENT NOR THE
HOPED-FOR ATTITUDE OF THE SUPREME COURT FORBIDDING DISCRIM-
INATION AS BEING UNCONSTITUTIONAL AFFORD ANY SUBSTANTIAL
RELIEF FOR THIS DISCRIMINATION AS BETWEEN MEN AND WOMEN,
AND THE ONLY RELIEF, THEREFORE, MUST COME FROM A CON-
STITUTIONAL AMENDMENT

The fourteenth and nineteenth amendments have already proven
inadequate to remedy this disecrimination. The tendency of the
Supreme Court which looked hopeful in that direction has been
balked and thwarted by the decision in the West Coast case. There
1s no hope now except in a constitutional amendment.

POINT V. ALTHOUGII IT IS UNNECESSARY TO STRESS THHE CONTENTION
THAT THESE DISCRIMINATIONS STILL EXIST IN SPITE OF THE
GREATER ENLIGHTENMENT OF MODERN TIMES, NEVERTHELESS, WE
WILL CALL A FEW INSTANCES OF DISCRIMINATION TO THE ATTEN-
TION OF THE SUBCOMMITTEE

We cite these instances from a pamphlet prepared by the Na-
tional Woman’s Party written by the chairman of the Lawyers
Couneil of that party, Burnita Shelton Matthews. We attach a
copy of this pamphlet to this memorandum and make it a part
thereof. We would mention the different subheads in this pamphlet
showing the wide range of injustices and of these diseriminations:

1. The Rights of Fathers Are Superior to Those of Mothers,
pp- 30-31 (pp. 79-80).

2. Women Bear Brunt of Burden of Illegitimate Parenthood,
pp. 31-32 (pp. 80-81).

Married Women’s Disabilities, pp. 32-33 (pp. 81-82).
. The Double Standard of Morals, p. 33 (pp. 82-83).
The Community Property System, pp. 33-35 (pp. 83-85).
Husband Collects Damages for Loss of Wife's Services,
p. 36 (p. 86).

7. Women Denied Political Equality With Men, pp. 36-37
(pp. 86-87).

8. Women Discriminated Against With Regard to Employment,
p. 37 (p. 87).

9. Women Excluded From Jury Service, p. 37 (p. 87).

10. Special Restrictions Prevail for Women Workers, pp. 37-39
{pp. 88-89).

We earnestly ask the committee to read this pamphlet on each
of these subheads and to examine the cases cited thereunder. Such
a reading and examination will disclose an amazing condition of
unjust and wicked diserimination against women still existing in
the laws of the different States. It is to remedy this injustice that
the enactment of this constitutional amendment is desired.

o Tt W
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POINT VI. SUCH BEING THE AFFIRMATIVE ARGUMENTS IN FAVOR OF THE
ENACTMENT OF THIS EQUAL RIGHTS AMENDMENT WE WILL NOW
TAKE UP THE OBJECTIONS URGED TO THE AMENDMENT AS SET
FORTH IN THE MEMORANDUM FILED WITH SENATOR HUGHES BY
THE HONORABLE STEPHEN E. RICE, ASSISTANT COUNSEL, TAKING
UP, FIRST, THE OBJECTION THAT THE AMENDMENT IS TOO BROAD
IN ITS TERMS

It is true that the language of this amendment is broad in its
scope. This is necessary because it covers a broad field. The evil
which it seeks to remedy is broad in its extent. The language of
the amendment would permit congressional statutes to insure equal
rights for men and women throughout the United States. It is
necessary to give Congress this power in order that it may cope
with this situation. It is no objection that the language of the
amendment is broad and general. On the contrary, it has a
decided recommendation in Davidson v. New Orleans (96 U. S. 97
(1878). The Court said:

If, therefore, it were possible to define what it is for a State to deprive a
person of life, liberty, or property without due process of law in terms which
would cover every exercise of power, thus forbidden to the State, and exclude
those which are not, no more useful construction could be furnished by this
or any other court to any part of the fundamental law. But, apart from the
imminent risk of a failure to give any definition which would be at once per-
spicuous, comprehensive, and satisfactory, there is wisdom, we think, in the
ascertaining of the intent and application of such an important phrase in the
Federal Counstitution, by the gradual process of judicial inclusion and exclusion,
as cases presented for decision shall require, with the reasoning on which
such decisions may be founded. This Court is, after an experience of nearly
a century, still engaged in defining the obligation of contracts, the regulation
of commerce, and other powers conferred on the Federal Government, or limita-
tions imposed on the States.

And in Strauder v. West Virginia (100 U. S. 303) the Court said:

The fourteenth amendment makes no attempt to enumerate the rights it de-
signed to protect. It speaks in general terms, and those are as comprehensive
as possible. Its language is prohibitory; but every prohibition implies the
existence of rights and immunities, prominent among which is an immunity
from inequality of legal protection, either for life, liberty, or property. Any
State action that denies this immunity for a colored man is in conflict with
the Constitution.

And in Connolly v. Union Sewer Pipe Co. (184 U. S. 54) the Court
said :

What may be regarded as a denial of the equal protection of the laws, is
a question not always easily determined, as the decisions of this court and of
the highest courts of the States will show. It is sometimes difficult to show
that a State enactment, having its source in a power not controverted, in-
fringes rights protected by the national Constitution. No rule can be formu-
lated that will cover every case.

The next objection raised by Mr. Rice is the danger in his mind
that the courts might construe this amendment to require geograph-
ical uniformity as to equal rights throughout the United States and
places subject to its jurisdiction. We submit that this objection ix
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technical and unreal. There is no human possibility that the ques-
tion of the amendment could be construed to require uniformity all
over and everywhere in the United States. In Missouri v. Lew:s
(101 U. 8. 22) the decision reads in part:

* # % TMThere is nothing in the Constitution to prevent any State from
adopting any system of laws or judicature it sees fit for all or any part of
its territory. If the State of New York, for example, should see fit to adopt
the eivil law and its method of procedure for New York City and the surround-
ing counties, and the common law and its method of procedure for the rest of
tho State, there is nothing in the Constitution of the United States to prevent
its doing so. 'This would not, of itself, within the meaning of the fourteenth
amendment, be a denial to any person of the equal protection of the laws. If
every person residing or being in either portion of the State should be accorded
the equal protection of tie laws prevailing there, he could not justly complain
of a violation of the clause referred to. For as before said it has respect to
persons and classes of persons. It means that no person or class of persons
shall be denied the same protection of the laws which is enjoyed by other
persons or classes of persons in the same place and in like eircumstances.

The fourteenth amendment does not profess to secure to all persons in the
United States the benefit of the same laws and the same remedies, Great
diversities in these respeets may exist in two States separated by an imaginary
line. * * * Diversities which are allowable in different States are allow-
able in different parts of the same State. * * * It would be an unfortunate
restriction of the powers of the State government if it could not, in its disere-
tion, provide for these various exigenecies.

In Colgate v. Harvey, State Tax Commissioner (296 U. S. 404,
429}, it is said:

The Government of the United States and of each of the said States are
distinet from omne another. The rights of a citizen under one may be quite
different from those which he has under the other. To ecach he owes an alle
gianece; and in turn he is entitled to the protection of each in respeet of such
rights as fall within its jurvisdiction. Citing U. 8. v. Cruikshank (92 U. S.
542, 549).

Mr. Rice appears to be alarmed lest this interpretation of the
language of the amendment be made by the courts because Webster
defines “equal” to mean “uniform” and “throughout” to mean “in
every part of.” We do not apprehend that the courts will decide
this question on any such narrow ground. The Court will not go
to the dietionary to see what “equal” means and then stop. On the .
contfrary, of course, the courts will consider the whole meaning
and object of the amendment and will construe the amendment so
as to promote this object. To hold that the amendment prescribes
geographical uniformity would be to defeat the whole object of
the amendment. Such interpretation would make the amendment
a wild and perfectly unenforceable farrago of words. We respect-
fully submit that there is no possibility of such an interpretation.

The next objection urged by Mr. Rice is to the word “right” as
used in the amendment. He is compelled to admit that the ninth
amendment uses the same word. That amendment reads as follows:

The enumeration in the Constitution of certain rights shall not be con-
strued to deny or disparage others retained by the people.

Also, in the familiar phrase of the Bill of Rights, the same
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word is used. In amendment 1 there is mentioned—

the right of the people peaceably to assemble and to petition the Government
for a redress of grievances.

In amendment No. 2 it is provided that—
the right of the people to keep and bear arms shall not be infringed.
Amendment No. 4 says:

The right of the people to be secure in their persons, houses, papers, and effects
against unreasonable searches and seizures shall not be violated * * *,

In the Annotated Constitution of the United States, printed in

Washington, 1938, the heading to the amendment 5 reads as
follows :

Rights of persons.

The same heading of the amendment 6 reads:
Rights of accused in criminal prosecutions.
In this sixth amendment it is stated:

In all criminal prosecutions the accused shall enjoy the right to a speedy
and public trial—

and so forth.

Amendment No. 7 speaks of—
the right of trial by jury.

Amendment No. 9 states:

The enumeration in the Constitution of certain rights shall not be con
strued to deny or disparage others retained by the people.

The heading to the fourteenth amendment is—
Rights of citizens.

The fifteenth amendment says:

The right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race, color, or
previous condition of servitude.

The nineteenth amendment reads:

The right of the citizens of the United States to vote shall not be denied
or abridged by the United States or by any State on account of sex.

It will be seen that this word “right” that so much alarms Mr.
Rice is found in very many of the amendments. It has a perfectly
clear meaning. It is true that there will of necessity be many deci-
sions of the eourts clarifying the question on this proposed amend-
ment and applying it to various circumstances that may arise.
Such is always the case in the passage of general amendments and
it is the wise and proper procedure as we have mentioned already
in the Davidson case, supra, by the Supreme Court:

There is wisdom, we think, in the ascertaining of the intent and application
of such an important phrase in the Federal Constitution by the gradual pro-
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cess of judicial inclusion and exclusion as cases presented for decision shall
require, with the reasoning on which such decisions may be founded. This
Court is after an experience of nearly a century, still engaged in defining the
obligation of contracts, the regulation of commerce, and other powers conferred
on the Federal Government or limitations imposed on the States.

In the edition of the United States Conmstitution to which we
have referred, there are thousands of cases cited which have arisen
under the fourteenth amendment, yet the object of the fourteenth
amendment was so important and so beneficial that no one, we
believe, would desire that amendment to be repealed because it
had been found necessary to interpret its language in so many
cases. The fact that it might be necessary for the courts to inter-
pret the language of the equal-rights amendment in many cases is
no argument against the necessity for its enactment.

Another imaginary danger seen by Mr. Rice in the amendment
is his fear that the amendment might be held to prohibit infringe-
ment of equal rights by individuals, although not in violation of
any specific statute. In other words, we assume from Mr. Rice’s
argument that he fears that without any enactment of any law
either Federal or State covering the case, it might be possible to
prosecute individuals for violation of the amendment which re-
quires that men and women shall have equal rights. We submit
that such an apprehension is in the highest degree fanciful. The
object of the amendment is to provide that no law shall be passed
prohibiting the principle of equal rights to a man and woman. It
would also be permitted that the Congress should enact affirmative
legislation protecting the equality of rights to a man and woman.
But any prosecution of any individual must be for a violation of
such a law. It would be manifestly impossible to proceed to prose-
cute an individual because it is claimed that his acts violated the
amendment itself. The amendment is not self-executing except
insofar as it may prohibit laws inconsistent with its provisions.
‘We submit, therefore, that this objection is without validity.

Mr. Rice next proceeds to consider the effect of this proposed
amendment upon various Federal or State laws. It is of course
impossible to determine just how the enactment of this amendment
would affeet these various laws. The amendment would undoubted-
ly render certain laws inoperative in whole or in part. It would
also modify other laws. It is wholly unprofitable to attempt to in-
quire into such details. The wisdom of Congress in the passage
of laws to enforce this amendment must be trusted to provide ap-
propriate legislation. The wisdom of the courts in interpreting
such laws must be trusted for their proper enforcement. We shall
make no attempt to analyze and answer the various minutiae which
Mr. Rice advances in this regard. He attempts to discuss the effect
of the whole amendment on the Social Security Act, on the Selee-
tive Training and Service Act, upon the community-property laws,
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upon the laws affecting the marriage relation and the various State
statutes which he enumerates on pages 6 to 14 (pp. 51 to 62) of
his memorandum.

As we have said, it is manifestly impossible to determine in
advance just how these different points will be met if the equal-
rights amendment becomes effective. That must be left to Congress
and to the courts. There is one point he mentions as to which we
would like to say a word. He raises a question as to whether
women could be drafted under selective-service laws in the future
for military service. Our answer is that they could and should be
so drafted. Women are citizens, they have property, they owe the
same obligation to the State that is owed by men. They should be
drafted to protect the State in the case of war. As to the service
which they render, that would be determined by the appropriate
statutes, releases, and regulations. Nurses now form a part of
every army. There are many branches of the military service in
which women play different parts. This like all other such matters
must be left to the wisdom of the legislatures and courts for future
determination.

And certainly in view of the world situation, it is most impor-
tant for our great democracy to get a firm decision on this ques-
tion. The totalitarian governments frankly avow their determina-
tion to reduce women to a most abject and humiliating dependency.
It is the practice as well as the theory of the Hitler government
that women should be concerned only with kinder, kuchen, and
kirche.

Finally, it is evident that Mr. Rice has been trying and prop-
erly so to consider the most unfavorable aspects of the law. He has
in many instances conjured up imaginary dangers which would
never really exist. It is true that there will be a period of adjust-
ment during which the provisions of this amendment must be
worked out and applied by our State legislatures and by our
Federal and State courts. This has been done in the case of all
the other amendments. It can and should be done again. The
essential question to be considered is this: Does the object of this
amendment justify its enactment? Of course, there should be no
amendment to the Constitution unless there is a real and urgent
necessity therefor. Every amendment requires legislation for its
enforcement and court action for its interpretation. Such legisla-
tive and court procedure causes delay, expense, and uncertainty.
Is the game worth the candle? We submit that there can be no
more important object than to secure equal rights to all our
citizens, men and women alike. The present discrimination against
women permitted by our laws is by far the most serious defect in
our governmental system. It is the most disgraceful blot upon our
claims for Democratic equality. All the arguments that were used
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in favor of female suffrage apply with added force to this argu-
ment. To grant equal rights to women to vote, was only one ol
the equal rights to which women were entitled. It was a great step
forward, but it was, after all, merely a step in a long progress
toward equality of rights. The passage of this amendment will
bring us to the top of the hill from which we can survey the land
in which equal justice is rendered and equal rights accorded to all
its citizens. It is a great and wonderful prospect which we will
then see, and we may with propriety quote in this connection the
words which Winston Churchill recently used with such majestic
eloquence in the House of Commons:

Sav not the struggle naught availeth,
The labor and the wounds are vain.
The enemy faints not nor faileth,
And as things have been they remain.

If hopes were dupes, fears may be liars;
It may be, in yon smoke concealed,

Your comrades chase e’en now the fliers,
And, but for you, possess the field.

For while the tired waves, vainly breaking
Seem here no painful inch to gain,

Far back, through creeks and inlets making,
Comes silent flooding in, the main.

And not by Eastern windows only,
When daylight comes, comes in the light;
In front, the sun climbs slow, how slowly;
But westward, look, the land is bright.

Respectfully submitted.
GEeo. GORDON BATTLE,
On behalf of the National Woman’s Parry.

Dated, New York, July 11, 1941.

P. S.: As a part of this memorandum, I beg to submit the
admirable paper of Miss Mary Philbrook of the National Woman’s
Party, entitled “A Brief for Proposed Amendment to the Consti-
tution,” and beg that it will be considered as a part of this
memorandum.

I am also attaching a copy of a letter written by me on May 6,
1941, to the Honorable Francis E. Walter, chairman of the House
subjudiciary committee, which is considering this amendment.

A Brier ror ProrPOSED AMENDMENT TO THE CONSTITUTION

By Mary Philbrook, 1939-40, National Woman’s Party, 144 B Street N. E.,
Washington, D. C.
ARTICLE 1. Men and women shall have equal rights throughout the
United States and every place subject to its jurisdietion.
ArTICLE 2. Congress shall have power to enforce this article by
appropriate legislation.
Introduced in the Seventy-sixth Congress by Senator John G. Townsend,
Jr., Delaware; Senator Edward R. Burke, Nebraska; Senator Ernest W. Gibson,
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Vermont; as Senate Joint Resolution No. 7. Congressman Louis Ludlow, In-
diana, House Joint Resolution No. 2; Congressman Ambrose J. Kennedy,
Maryland, House Resolution No. 25; Congressman U. S. Guyer, Kansas, House
Joint Resolution No. 27. It is now before the Judiciary Committee of each
House.

Purpose.—To establish a principle which will guide legislatures and eivil
and judicial officers in safeguarding men and women alike from infringement
on guaranties in our Constitution.

Need for the amendment.—Despite the protests of women, legislatures have
enacted restrictive laws and have turned a deaf ear to the pleas of women,

Our courts have increased the anxiety of women by many rulings which
have denied women the constitutional protection accorded to men and have
permitted the police power of the State to over-ride other guaranties in order
to sustain restrictive laws for women.

Last year further restrictions were proposed in over 20 legislatures. Women
are obliged to meet these attacks year after year. The strain of fighting and
maintaining a standing army for this purpose is weighing heavily upon women.

This revolution, waged by women, should be of great concern to Congress.
Women of this country are fighting for the same principles which are being
defended by our whole Nation, and which are of deep concern to our country—
in short, democracy.

The need to recognize women’s place in our democracy is of supreme im
portance to this country if our position in the international field is to receive
due respect.

Public conscience.—The exercise of the police power of the State to take
women out of the competitive field of labor and therefore out of the realm of
constitutional guaranties is fast becoming obmnoxious to the people. The public
conscience is awake to the loss of dignity to the Nation by the use of indirect
methods in limiting women’s work.

The sound approach to the problems concerning women’s work is through
improving the conditions of labor and not through the regulation of women
workers.

It is natural that the public conscience should be aroused when Congress
is not taking due notice of this state of affairs. Large groups of women are
complaining that restrictive labor legislation is unjust and subversive to the
public intcrest because the denial of constitutional rights is inconsistent with
the democratic principles on which this Government is founded.

Public conscience holds the right to work as a sacred right which should
be safeguarded at every angle. Discrimination against one sex endangers the
gecurity of all workers. Ome great labor leader has expressed it most aptly:
“Labor is those who work.”

Publie conscience is fully awakened to the need of maintaining fair labor
standards for all workers, and realizes it is wrong to limit the right of women
tc work—a right which they have had from time immemorial—on any basis
that is not equal for men and women. All workers, without regard to sex,
should have the same guaranties and share in our democracy.

The public no longer believes the health and morals of women ecan be con-
served by restrietive legislation and is ready to demand for women the right
to contract for their wages and hours of work on the same basis as men. The
public believes that fair labor standards for women can be maintained and
that to better women’s condition by use of police power to restrict their labor
is unwholesome, unjust, and unfair.

Federal policy toward equal rights——The Federal Constitution, except for
the suffrage amendment, contains no reference to sex. It was intended that all
citizens should enjoy the rights and protection it offered. This interpretation
has already been aceepted by the people and the principle of equality sustained
by our country in—

1. The suffrage amendment.

2. The refusal of the United States to sign The Hague nationality treaty
because it was unequal for men and women.

3. The ratification of the equal natiomality treaty and the enactment of
attendant legislation.

4, The enactment of the Fair Labor Standards Aect.
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Dangers from without.—Ever since the United States became a member of
the Invernational Labor Organization there has been alarm lest Old World
standards for women should be foisted upon American women. This fear has
not been without reason. Four labor conventions restricting women’s labor
have been adopted by the International Labor Organization and they have
become a nightmare to women of this country lest they may become a part of
our organic law and thus bar the way to women’s freedom.

This fear was intensified about a vear ago when a draft of another pro-
posed treaty contained a proposal which would prevent indigenous women from
making contracts for their services and, in particular, would exclude the
“indigenous” married woman from practically all employment, away from her
usual place of residence, except as a domestic servant. If enacted, this would
have imposed upon the women of our territories a status far below what our
country has set as a standard for its women. Women of all nations, including
American women, protested against the enactment of this clause.

If Congress would submit the proposed equal-rights amendment to the
States it would establish a policy for our Government which would remove all
fear that the right to labor was threatened by laws promulgated by foreign
governments.

World-wide demand for equal rights—Women from all over the worla
united in a plea to the League of Nations at its session in 1937 to take action
on their demand for the League to enact an equal-rights treaty. This demana
was 80 overwhelming that the League of Nations created a committee to study
the status of women throughout the world.

In the Year Book 1938-39 of the International Labor Organization, chap-
ter IV, page 143, it is reported, “From the legislative point of view there is u
growing tendency to discard special legislation for women in favor of methods
of fixing minimum wages applicable to both sexes.” This article shows decidea
gains in other countries toward equal pay for equal work.

After the late war some mations which established demoeracies went very
far in removing inequalities in their laws and advanced the position of womewn
by giving them suffrage, high public offices, and legislative seats and seni
women as delegates to the League of Nations. Several countries adopted the
principle of equality for men and women in their fundamental law.

In all countries where any form of restrictive legislation exists, women
everywhere are opposing it, which is evidence that it is harmful. War con-
ditions have suspended many such restrictions.

In the Scandinavian countries the fight against so-called protective laws
has been practically won.

DISCRIMINATION IN THE UNITED STATES

In conformity with the request of the committee on the status of women
of the League of Nations, the Women’s Bureau of the United States Labor
Department has prepared and published the results of researches in American
law affecting the status of women in this country. These reports show hun-
dreds of laws still on our statute books which discriminate between men and
women or place women at a disadvantage concerning their property, their chil-
dren, and their marital statns.

It is hoped that in the near future the Women’s Bureau will publish a
report which will accent the fact that restrictive labor laws have denied women
constitutional rights, This is of very deep concern to thoughtful men and
women. Such laws strike at the very root of our democracy and are creating
considerable alarm throughout the country. Women’s groups, schools, and uni-
versities are eagerly seeking information on this subject.

Restrictive labor laws.—They have been enacted on the theory—

1. Women, as potential mothers, should not be allowed to work at night
because such work affects their health and morals.

2. Women, as potential mothers, should not be allowed to choose their
wages and hours of work during the day because they are not mentally equipped
to bargain for fair labor standards and their moral and physical well-being is
threatened because of low wages and long hours.

It is submitted that such laws do not protect the health and morals of
women; that night-work laws are arbitrary and unreasonable, and minimum
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wage laws for women alone are uneconomic and add little to the health, morals,
or well-being of women. Such gains are trifling compared to the danger they
engender to the spiritual well being of women and of the world as well. Dignity
and constitutional guaranties are precious possessions and too valuable to all
of mankind to destroy in this ruthless manner.

At first, labor encouraged the enactment of minimum wage laws for women
as an experimental step toward securing fair labor standards for all workers,
but women feel that labor is now ready to ask for better labor conditions for
workers without singling women out as an appeal for sympathy,

Effect of restrictive labor laws—night work laws.—There are 13 States,
besides the Distriet of Columbia and Puecrto Rico, which have such laws, They
have thrown hundreds of women out of employment and prevent today the em-
ployment of thousands of women in legitimate occupations.

There is no uniformity in State legislation on the subject, either as to
hours or occupations. This widespread difference of opinion as to what hours
are harmful to women and what occupations should be closed to women at
night, weakens the whole theory that night work is specially harmful to women.
The theory is further shattered because several States permit night work if
women are paid at the rate of time and a half, or in emergencies. Then, too,
there is no provision when daylight saving is in effect.

In the States of California, Kansas, North Dakota, Oregon, and Wisconsin
there are no statutes which govern night work for women. The Industrial
Commission or Labor Department, as the case may be in such States, has un-
dertaken to construe the statutes under which they operate to give tliem power
to deny women the right to work at night. The dangers of this practice are
very great. The police power of the State should not be exercised exeept upon
express direction of a legislative body and no person or board should be per-
mitted to use discretionary powers to make orders and to prosecute violations
of them.

The injustice of such laws to women is found in the fact that the work
denied them is often the only opportunity offered and the need is so great that
both employer and employee contrive to evade the law.

These laws contain other objectionable features and it is inconeceivable that
they could exist in our system of jurisprudence,.

They do not forbid women to work at night. Such a proposal would arouse
the meanest of mankind and would be impossible to pass. The prevention of
night work for women is accomplished by prohibiting employers from hiring
women. This indirect method declares women out of the protection of the law
and has over-ridden their right to due process of law and the equal protection
of the law.

Courts have upheld such laws as a valid exercise of the police power of the
State when applied to women. Jobs have been created to enforce these laws
and women have not only been prevented from working, but they have been
subjected to surveillance which is intolerable to women. Recently in New Jer-
sey an employer was haled into court because he allowed a woman to come half
an hour earlier on a busy day, and another employer was haled into court be-
cause a woman was allowed to work overtime during the holiday season.
Women resent inspectors coming into shops and questioning them concerning
their hours of work and using the replies as a basis for prosecuting their em-
ployers.

This objectionable feature of these laws is inereased by the prosecution of
them. In some States violations of the laws are a misdemeanor, but in most
States a penalty is fixed for the violation which is recoverable in a eivil suit. A
misdemeanor is very harsh punishment. A civil suit brings the measure in dis-
repute because such a penalty always implies it is all the injury is worth.

In the prosecution of these cases the women employees are not made
parties to the suit, but their names are usually mentioned in the proceedings.
Under the strict rules of law they are accomplices, yet they are not prosecuted
nor been allowed to defend their good names which have been smirched in the
proceedings.

These laws are humiliating to women and to employers as well. They have
been forced upon working women by social workers and some labor groups and
have become deeply imbedded in our system because of the enforcement jobs
they have created. Working women have been unable to get relief; they are ham-
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pered by lack of funds to carry on a fight in legislatures and they are dis-
couraged because the forces which would retain those laws play upon the sym-
pathies of leisure-class women and the warm hearts of men, who, thinking they
are doing right, lend aid to prevent their repeal. Employers are unable to help
because they would be charged with the exploitation of women.

Minimum-wage laws for women.—These laws likewise hamper women in the
competitive field. Women have lost their jobs when employers refused to pay
the minimum wage and men have taken their places at less pay. The Federal
Government has taken the first step to remove the uneconomie situation which
minimum-wage laws for women have created. The Government has recognized,
and it was so stated by labor leaders, that wages should be based upon the
nature of the work and not on sex, and that discrimination against one class
affects the security of all classes.

The prineiple established by the Government in making the Fair Labor
Standards Act apply to all workers irrespective of sex must lead all to believe
that the State minimum-wage laws for women are not only uneconomie, but are
highly diseriminatory against women. All of the wrongs of the no-night-work
law can be applied to tliese acts, too.

The equal-rights amendment would cause States which have such laws to
bring them into harmony with the Federal law and have them apply to all
workers.

Regulation of hours for women.—Nearly every State has a law limiting the
number of bours in which women can be employed. They vary in their regula-
tions from 8 to 12 hours a day, and from 44 to 60 hours per week.

These laws likewise are not convincing that they protect the health ot
women. Most of them are outmoded. The general trend is toward the 8-hour
day, or less, for all workers, and with that trend the higher number of hours
allowed to women are a disadvantage instead of a protection. While there is a
higher limitation to women than that fixed for men, it will operate in dilferent
ways.

1. Employers will demand the full time from women.

2, If the limitation for women is fixed at 8 hours and an employer can
employ a man for a longer period on the same kind of work, the discrimination
against women may cause her nonemployment.

3. Any State legislation fixing the hours of one class of workers would be
in conflict with the Federal wage hour—the Fair Labor Standards Act which
gives all workers the right to work more than 8 hours with pay at the rate ot
time and a half, and, therefore, be an unfair disecrimination against women.

Provisions for the prosecution of these laws contain the same objection-
able features as the night-work law.

Rest periods, seats, and sanitary provisions.—These are measures which
should apply to all workers. Common decency and humanity require them. They
should not be applied to women alone and should be part of the general welfare
and not classed as needed to protect women alone.

Right to property.—Many States have granted women the equal right to
the control of their property. Most States have equalized the rights of dower
and curtsy, the laws of descent and distribution and the right to make a will.
The equal-rights amendment would cause States to bring their laws into har-
mony with this principle.

Husband and wife—Marriage and divorce laws should he equal for men
and women. The State assumes a prior right in the guardianship of minors.

Alimony.—The question has arisen, Does this amendment fix upon women
the responsibility for support of their husbands? In many States, mothers as
well as fathers, are liable for the support of their children. The law fixes this
right primarily on the father, not only because marriage is considered a status,
but also a contract. Courts also fix the responsibility on the mother when the
father is disabled. The courts everywhere are slow to grant alimony to a
woman who has no children and who is self-supporting. Public opinion is
supporting this attitude. Some State courts are now requiring wives who are
able, to contribute to the support of their disabled husbands, if the wife has
means of her own. Public opinion is settling this matter, too.

Widows' pensions.—The moneys paid to widows who have been left with
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small children are not paid to them as “widows,” but paid to them for the care
of their children, and are properly “children’s pensions.” Widows without
children do not receive benefits.

Military service——The accepted thought today is that the country can con-
script its resources, both human and otherwise. An equal-rights amendment
would not change this view or this right. During the late war women braved
the perils of overseas service, and in earlier wars women were at the front in
the sanitary service. All men are not at the front. There could be selective
service for women as well as men, yet women could bear their share of respon-
sibility.

Dangerous occupations—Women’s lives are full of hazards against which
there can be no law or no protection. Statistics show that the greatest num-
ber of aceidents occur in homes. The interests of society demand the elimina
tion of the hazards rather than the elimination of the worker. There are haz
ards in all ocupations.

Putting the amendment into effect.—There should be no confusion on this
point. With regard to labor legislation it is now conceded that wages and
hours of work should be equal for all workers, men and women alike.

The no-night-work law is in great disrepute in States where this law is
in force. Omne newspaper in an editorial reecently called it a “dishonest law.”
The repeal of this law would be welcomed by large numbers of people. In faet,
those who would now retain it are, to a large extent, those who have an interest
in keeping it on the statute books.

With regard to property rights, legislatures in many States have found no
difficulty in equalizing them, and no litigations of any importance have arisen
from such changes. Nearly every State has altered its laws in this respect on
some point since suffrage days.

It has been asked, shall unequal laws be readjusted on the basis of those
existing for women, or those existing for men? It is inconceivable that men
would consent to the lower level.

Public approval.—Public approval of this measure is widespread. Hun-
dreds of women’s organizations, national, State, and local, have urged the pas
sage of this amendment. Among them are organized women’s labor groups.
Men’s organizations, too, are coming forward. Outstanding citizens all over
the country have approved of it.

In some States both political parties have gone on record as favoring the
removal of all disecrimination against women, and whole State delegations in
Congress have expressed themselves as friendly to the amendment.

In Congress less than 1 percent of those interviewed have voiced their
determination to vote against it.

May 6, 1941.
IN rRE ProroseEp EqQuaL RicHTS AMENDMENT TO TIE CONSTITUTION
or THE UNITED STATES.
Hon. Fraxcis E. ’VVALTER,

Chairman, House Subjudiciary Committee,
House of Representatives, Washington, D. C.

My DEar Mr. WALTER: For many years I have studied the question of
equal rights in our democracy for men and women. I have realized the fact that
in the earlier period when women were first making their way into industry it
was desirable that there should be special legislation for their protection. It has
always seemed to me, however, that this was merely a temporary measure, and
that the ideal in a democratic government such as ours would be to have
absolutely equal rights for all citizens without any restrictions whatever. Now
that the place of women in the professional, industrial, and economic world
is so well established it is not wise, in my judgment, to continue this legisla-
tion. Now that women have the right of suffrage they can protect themselves
against diserimination. I am convinced, therefore, that the time has now
come when there should be an amendment to our Federal Constitution pre-
viding for equal rights for men and women throughout the length and breadth
of our country. Undoubtedly in the minds of those who believe in democratic
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methods of Government the presumption is strongly in favor of granting such
equal rights. And there has never been a time when it was more necessary for
this country to show its absolute faith in democracy. The totalitarian govern-
ments have revived the old restrictions against women and have added many
new prohibitions. The privileges of women have been very greatly diminished
in these autocracies. Certainly now is the time for this leading democracy
of the world to testify to its faith in the doctrine of absolute equality so far
as the rights of its citizens are concerned. The opponents of the measure
claim that its enactment would cause confusion and litigation. It is true
that the courts would have to construe this amendment, and, so far as the
courts may do so, enforce its provisions. The same thing is true of all liberal
and progressive legislation. Such an argument would prevent all progressive
changes in our statutes and constitutions. The Supreme Court has recently
held, as you know, in the Darby Lumber case that the States have power to
enact laws diseriminating in favor of men as well as of women. Tle estab-
lishment of this right in the States makes imperative the necessity for a
constitutional amendment to prevent such discrimination. There are still ver~
many grave and serious discriminations against women in the States. There
is always the possibility of further injustice along this line. The only true
and democratic policy is to provide that wherever the mandate of our Federal
Constitution may run there shall be equal rights for all men and all women.
I am sure that your subcommittee will give this the serious attention which it
deserves.

I am sending copies of this letter to the Honorables Joseph R. Bryson,
William R. Thom, John W. Gwynne, and Albert L. Vreeland, members of ~our
committee.

I am, with great respect,

Faithfully yours.
GEO. GORDON BATTLE.

THe DENTAL oF JUSTICE TO WOMEN—A SUMMARY OF

DISCRIMINATIONS

(This pamphlet is based on material prepared by the Legal Re-
search Department of the National Woman’s Party and was writ-
ten in 1930 by the Chairman of the Lawyers Council, Burnita
Shelton Matthews.)

One of the fundamental principles of our Government is liberty
and justice for all. With regard to one-half of the people, how-
ever, that principle is given scant recognition. The laws of this
country reveal a great deal that is unfair and unjust to women.
Our laws are based on the common law of England, except in
Louisiana where the laws are based on the civil law system which
was brought over from France and Spain. Under these laws
women had but few rights that men were bound to respeect.

While legislation in the United States to better the position of
women has slowly increased, the hold of .old traditions is strong
and women sti!l are not accorded equal rights and opportunities
with men. :

THE RIGHTS OF IFFATIIERS ARL SUPERIOR TO THOSE OF MOTHERS

The woman, even in the home—that place so often designated
as her appropriate sphere—does not share equally in the husband’s
authority. The father is the sole natural guardian of minor chil-
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dren in Alabama and Georgia." Michigan, New York, and Massa-
chusetts are among the States where the father alone is usually
entitled to the services and earnings of a minor child.®* In Iowa
and Montana the right to recover damages for loss of a child’s
services and earnings in case of injury to the child belongs pri-
marily to the father’®

The Louisiana Code provides that a child owes both parents
obedience, honor, and respect, but in case of difference between the
parents, the authority of the father prevails. The following case
shows how this Louisiana law works:

A minor, Elizabeth Beiller, married with the active assistance
of her mother but without the consent of her father, a man of
violent passions. The father disinherited the daughter and she
contested his will. The Louisiana law does not permit a child to
be disinherited except for cause, such as marrying while a minor
“without the consent of his or her parents.” Iv insisting upon the
superiority of the father’s authority over the mother’s, the defense
lawyer, quoting Grotius, said that if the commands of the father
and mother clash, the father is to be obeyed “upon account of the
excellence of his sex.” Though Elizabeth Beiller had obtained her
mother’s consent, the court held that as she had disobeyed her
father, who in case of disagreement between parents is the sole
authority, she had, in effect, married without the consent of her
parents and hence was lawfully deprived of her inheritance.’

WOMEN BEAR BRUNT OF BURDEN OF ILLEGITIMATE PARENTHOOD

Over the legitimate child the father is usually givenr paramount
rights, but over the child born out of wedlock, who is regarded by
society as an outcast, the law as a general rule, makes the mother
the sole guardian, and contrary to the law of nature, decrees that
the child has no father. Thus the male parent escapes practically
all of the burdens incident to illegitimate parenthood. In Texas
and Virginia, for instance, there are no laws requiring a father to
contribute to the maintenance of an illegitimate child.® For more
than 100 years it has been the law in Florida that $50 per year
($4.17 per month) is the father’s maximum responsibility.” This
$50 cannot be exacted for more than 10 years. In effect, this
means that when the illegitimate child becomes 10 years of age, the
full burden of its maintenance is thrust upon the mother, the

1 Cases cited in vol. 7, Encyclopedic Digest of Alabama Reports, p. 914; Michie’s
Georgia Code of 1926, sec. 3032.

2 Freeman v. Shaw, 173 Mich. 262 (1912) ; Frey v. McLoughlin Bros., Inc., 187 App.
Div. 824 (1919) ; Dembinski’s Case, 231 Mass. 261 (1918).

3 Jowa Code of 1924, sec. 10986 : Revised Codes of Montana, 1921 ed., sec. 9075 ; Martin
v. Butte, 34 Mont. 281 (1906).

+ Revised Civil Code, arts. 215, 217.
5 Bosworth v. Beiller et al., 2 La. Annual Reports (Rob.), 293 (1847).

6 Beaver v. The State, 96 Tex. Crim. Rep. 179 (1923) ; note the absence of bastardy
provisions in the Virginia code.

7 Florida Laws of 1828, p. 5; sec. 5878 Comp. Gen. Laws of Fla., compact ed., 1927
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father’s contribution being stopped, and the child labor law pro-
hibiting work by so young a minor.® So, notwithstanding the
change in the cost of living and Florida’s great prosperity, the
father’s duty to his illegitimate but innocent infant has been the
same for 100 years, the law remaining changeless in a changing
world.

Regarding inheritanee by those of illegitimate birth, the Com-
mon Law rule is that an illegitimate child is “nobody’s c¢hild” and
not an heir to anyone. The majority of the States have modified
the Common Law and established the relation of parent and chila
between a mother and her illegitimate offspring so that it may
inherit from her. On the other hand, the father, as a rule, still
occupies the position of a stranger, an outsider, having no natural
relation to the child, and under no circumstances short of an
acknowledgment, adoption, or legitimation in the particular mode
prescribed by statute will sueh a child be recognized as an heir
of the father.” For example:

A California bachelor died, leaving $4,500 in a Nevada bank.
He left no will and no kin except a young daughter of illegitimate
birth. While he lived he provided for her “as a father should”
and treated her as his child. When he died, she claimed the $4,500
but was turned away empty handed on account of her status as an
illegitimate child under California law. Had she been of legitimate
birth she would have inherited. Since the bachelor had no “law-
ful” kin, his property was finally given to the State of Nevada.'
Thus, Nevada was enriched at the expense of a needy and unfor-
tunate child.

MARRIED WOMEN’S DISABILITIES

In the eyes of the law an unmarried women is usually regardea
as able to look out for herself. If she wants to run a millinery
shop or a real estate business, for example, no official inquiry is
conducted as to her capacity. But as though marriage on the part
of a woman indicates lack of judgment, the law in some States as
soon as a woman marries places her under a disability on the
theory of protection to herself “from her imprudence or ignor-
ance,”"" and people are charged with knowledge of the “dangers
of a married woman’s paper.”””® Michigan and Nebraska are among
the States where the power of a married woman to contract is less
than that of other adult persons.”” In Nevada, if a married woman
desires to conduct a business, she has to go through a complicated
court procedure and satisfy the judge as to her business capaecity,*

8 Florida General Laws, sees. 5941- 5962

9 Schouler, Dom. Rel., 6th ed., sec.

10 In re Forney’s hstate 43 Nev. 227 (1919) letter dated March 14, 1930, from Harlan
L. Heward, assistant dxstr:ct attorney, Reno, Nev.

11 Koh,lma,n v. Cochrane, 123 La. 219, 235 (1909).

12 First National Bank v. Rutter, 104 Atl. 138 (1918).

13 Edwards v. McEnhill, 51 Mich. 160 (1883) ; Marsh v. Marsh, 92 Nebr, 189 (1912).

1+ Nevada Revised Laws, secs. 2190-2194.
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but the most ignorant man, married or single, may carry on a
business and no investigation is condueted as to his qualifications.

Another example is the case of Mrs. Ferguson who was elected
Governor of Texas. She petitioned the Court to remove her dis-
abilities as a married woman so that her contracts and acts as
Governor might not be called into question. The consent of her
husband was required and obtained. The Court found that it would
be to her advantage to be able to sue and contract freely, and then
entered a deeree reciting that the consent of her husband having
been obtained, her disabilities were removed."

‘When a married woman sues in the State of Washington, her
husband, as a rule, must be joined with her.”* The following cases
show the hardship resulting from this rule:

Mrs. Leah Hynes, of King County, sued the Colman Dock Co.
for damages for personal injuries suffered by herself through the
alleged negligence of the company. Being ‘“unable to procure the
consent of her husband to join with her as one of the plaintiffs,”
judgment for that reason was given against her.”

In another case, Mrs. Bertha Wampler, of Tacoma, was injured
in an automobile accident so badly that her foot had to be ampu-
tated. Thereafter her husband deserted her and their three chil-
dren but reappeared and for $350 settled her claim. He pocketed
the entire $350 using part of it to sue for divorce. When Mrs.
‘Wampler brought her damage suit, the trial court held that there
had been a complete settlement. However, the Supreme Court held
otherwise, and allowed Mrs. Wampler to sue on the ground that
by deserting and by repudiating his duties, the husband had re-
leased his authority, thus enabling her to sue. While Mrs. Wampler
finally prevailed, it was only because of her husband’s desertion,
and the decision in her case affords no relief to women who are
injured and living with their husbands. As to them, the decision
- of the husband to sue or not to sue is supreme and final.*®* He may
sue alone for injury to the wife as she is not a necessary party to
the suit.”” Moreover, the husband, not the wife, is entitled to
choose the lawyer to prosecute any action for damages for her
injury.*

THE DOUBLE STANDARD OF MORALS

The double standard of morals is recognized in practically all
States. In Maryland a man may divorce his wife for being un-
chaste before marriage, but a divorce is not available to a woman
on that ground.”™ In Minnesota a husband whose wife is guilty of
infidelity may collect damages from her paramour. On the other

16 Decree in cause No. 15825, Dist. Ct., Bell County, Tex. (1924).
16 Pierce’s Code, sec. 8257.

17 Hynes v. Colman Dock Co., 108 Wash. 642 (1919).

18 Wampler v. Beinert, 125 Wash. 494 (1923),

19 Hewkins v. Street Cable Ry. Co., 3 Wash. 592 (1892).

20 Hammond v. Jackson, 89 Wash, 510 (1916).

21 Bagby’s Ann. Code of Md., 1924 ed., art. 16, sec. 38.
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hand, no wife whose husband is guilty of infidelity may claim com-
pensation from his paramour.*

Under the laws of Tennessee, a woman divorced for adultery
and living with the adulterer, is rendered incapable of disposing of
any of her lands, but no such incapacity is imposed upon a man
guilty of similar conduct.”

In some States prostitution is regarded solely as an act of the
woman, and it is said that only a woman can commit prostitution.
Thus women are often punished while the men who employ them
go free®* For instance: In New York City in 1921 a man was
found in a room with two young women both nude—and he ad-
mitted having given each girl $25. Both of the girls as well as the
woman in whose house the transaction occurred were convicted,
but the city magistrate held that the man had committed no offense
under the law.™

California has held that a city ordinance penalizing “any per-
son” for soliciting for prostitution has application to women but
not to men, the theory of the Court being that a woman only ean
be guilty of that act.*

THE COMMUNITY PROPERTY SYSTEM

Eight States—Arizona, California, Idaho, Louisiana, Nevada,
New Mexico, Texas, and Washington—have a “community property
law,” under which the earnings and property acquired after mar-
riage through the joint or individual efforts of husband and wife
are usually pooled.”” So far as earning and saving money is con-
cerned, husband and wife under the “community” system are part-
ners but when it comes to spending the money, he is the head and
master of the community.”® The husband’s power to manage, con-
trol, and dispose of community personal property is almost as
absolute as his right over his separate property. He may exercise
practically all of the powers of exclusive ownership and the wife
usually has no remedy except by divorce or his death. She may
witness the passing away, through mismanagement or debauchery,
of a family competence in which she has a kind of half interest—
a right without a remedy.

For long California even maintained that the wife has no
vested interest in community property but only a “mere ex-
pectancy,” and this, even though her earning belong to the com-
munity. But it was too much for California when the Federal

32 Kroessin v. Keeler, 60 Minn. 372 (1895).

23 Thompson’s Shannon’s Code of Tennessee, 1917 ed., sec, 4227.

24 Letter from the U. S. Interdepartmental Social Hygiene Board, dated April 3, 1922.

25 People v. Breitung, city magistrates’ court, city of New York, borough of Man-
hattan, 4th district (1921).

26 In re Carey, 57 Cal. App. 297 (1922).

27 McKay on Community Property, ch. 1.

28 Arizona Revised Code of 1928, sec. 2172; California Civil Code, secs. 172-172a; Idaho
Compiled Statutes, 1919 ed., sec. 4666 ; Revised Civil Code of Louisiana, 1920 ed., art. 2404
as amended act No. 96, laws 1926 ; Revised Laws of Nevada 1919, sec. 2160; New Mexico
Laws 1927, ch. 84; Complete Texas Statutes 1928, art. 4619 ; Pierce’s Code of Washington,
1921 ed., secs. 1483-1434.



84 Morning Session July 8, 1942

Government regarded the community property as belonging solely
to the husband and accordingly taxed the community income not
one-half to each the husband and wife but all to the husband
alone, thus necessitating a much higher tax.* So in 1927 Cali-
fornia decreed that the interest of husband and wife “are present,
existing and equal interests,” and as a result the Federal Govern-
ment is allowing the husband and wife each to report one-half of
the income from community property acquired since the passage
of the 1927 law. But as the husband’s control over the community
property has been preserved to a greater or less extent in all com-
munity property States, the Federal Government now seeks a
determination in Court whereby to tax to the husband in each of
these States the entire community property income on the ground
that it is under his sole management and control.*

In three of the community property States—Louisiana, Nevada,
and Texas—the general rule is that the husband may even deed
away community real estate without the wife’s consent.”” For in-
stance: United States Senator George S. Nixon of Nevada and his
wife owned community property, including the “Nixon Opera
House” at Winnemucca. He gave the opera house to the people
of that town, but his wife did not join in the deed and later sued
to have it set aside. The Court upheld the husband’s authority to
convey by his sole deed this community property belonging to hus-
band and wife.”

Although California passed a law in 1917 1'equirino' the signa-
ture of the wife to a sale of community real estate,” the Courts
hold that the 1917 enactment does not prevent a husband from now
conveying without his wife’s consent such real estate as was ac-
quired before 1917, or after 1917 if paid for with community
money previously earned.

In one California case the husband and wife purchased certain
land in Monterey County about a month after the 1917 law became
effective. Later a house was built upon the land and the couple
occupied it as a home. The land was paid for with community
funds, that is money earned by the husband or wife, or both, prior
to 1917. Unknown to the wife, the husband sold the property to a
person who knew the house was being occupied as the family home,
the consideration being the purchaser’s promissory note maturing
in one year. The wife instituted proceedings to have the deed
declared void but the Court in 1923 upheld the husband’s sole
conveyance -of the home.*

20 J. S. v. Robbins, 269 U. S. 315 (1926).

30 California Statutes 1927, p. 484; Internal Revenue Bulletin, vol. 8 No. 9, p. 2,
Mar. 4, 1929.

31 Revised Civil Code of Louisiana, 1920 ed., art. 2404, as amended, act No. 96, laws
1926 ; Louisiana Laws 1921, extra session act No. 35; Revised Laws of Nevada, 1919,
sec. 2160; Complete Texas Statutes, 1928, art. 4619.

32 Niwon V. Brown, 46 Nev. 439 (1923).

33 California Statutes, 1917, p. 829
34 Roberts V. Wehmeyer 191 thf 601 (1923).
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In New Mexico when the husband dies he may leave his one-
half of the community property to whomever he pleases, but on
the other hand, unless a wife outlives her husband, it is a general
rule that she cannot leave a dollar of her half to anyone, not even
to her own children.”” The same unjust rule prevails in Nevada,
and in California as to property acquired before 1923 or after
1923 if paid for with community money previously earned.”

THE HUSBAND OWNS HIS WIFE'S SERVICES

In 40 States the services of the wife to a greater or less extent
belong to her husband. Therefore, the first right of property which
a free person enjoys, that is, the full ownership of his or her
labor, is still denied the married woman.”

Georgia and Vermont uphold the right of a husband to collect
his wife’s wages.” Although the majority of the States permit a
married woman to collect wages for work performed outside the
home, the fact is that the household work and other home service
devolve upon her and this labor or serviee is not hers, but is legally
the property of her husband. Consequently when prosperity comes
her labor does not entitle her to share as a partner in the gains
nor is she entitled to any part of the family income besides her
necessary support. The following recent case from Montana indi-
cates very clearly that marriage is not a partnership between
equals, where each partner owns his own labor, nor a partnership
where the partners jointly own the property acquired by their
mutual efforts.

Herman Bischoff opened a place called the Chocolate Shop in
Butte. The case does not disclose how the opening was financed.
Mr. Bischoff did the baking. His wife, Elizabeth, looked after the
selling end of the business. After 1 year the business was sold for
$670. With the $670 a similar business called the Waldorf Market
was opened. Again the husband did the baking and the wife the
selling. Later this business was sold for $3,400. Then a business
known as Bischoff’s Bakery was purchased at a cost of $18,000.
This business was paid for with the $3,400 received from the sale
of the Waldorf Market, with $14,000 borrowed from the Yegen
Bank on a promissory note signed by both Mr. and Mrs. Bischoff,
and with $600 received by Mr. Bischoff on an insurance policy.
The wife always “managed the store and attended to the sales of
the merchandise” and “put in long hours” over a period of years.
Neither husband nor wife withdrew anything from the business
as wages but each had access to the cash register and took money

35 New Mexico Statutes, codification of 1915, secs. 1840-1841.

36 Nevada Revised Laws, 1912 ed., secs. 2164-2165; McKay v. Lauriston, 269 Pacific 519
(1928).

37 Schouler’s Dom. Rel.,, 6th Ed., Secs. 47, 543, 678.
38 Ga. R. Co. V. Tice (124 Ga. 549 (1905)) ; Monahan v. Monahan (77 Vt. 183 (1904)).
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for personal use whenever it was wanted and no account of it was
kept. Differences arose between the husband and wife. Each peti-
tioned for a divorce for cruelty. The divorece was granted to the
husband but the Supreme Court pointed out that the testimony
“reveals beyond question that each of these parties had much to
endure and did endure much at the hands of the other.” Mrs.
Bischoff asked for an accounting on the theory of a partnership
but the court denied that she was her husband’s partner and noth-
ing was allowed her. She could not recover anything even as
alimony since the Montana law allows no alimony in cases where
the divoree is given to the husband. Thus after years and years
of toil in which the wife labored side by side with her husband,
sharing the work equally with him, she was turned away without
a penny while he kept all of the profits of their joint industry.
The Court said:

The circumstances in this ease have impelled us to make a serious effort to
discover a legal method by which the plaintiff (wife) could be given some
financial relief, but we have found no way in which it can be done * * *3°

From an economic point of view, one of the effects of marriage
is that the wife practically leases herself out for her board and
keep.

HUSBAND COLLECTS DAMAGES FOR LOSS OF WIFE'S SERVICES

In many States “the right of a husband to receive the services
of his wife is considered a valuable property right, and for its
loss in consequence of the negligent act of a third person the
husband is entitled to pecuniary compensation.”* Among the
States where suits are maintainable by the husband for damages
for the loss of the wife’s services due to injuries inflicted upon her,
are Colorado, Delaware, Illinois, Michigan, Mississippi, Missouri,
Nebraska, New York, Rhode Island, and Tennessee.** People who
are inclined to consider a wife’s services as of no material value
would be surprised at the great value the jury finds such services
to be worth when the husband is suing for their loss.

On the other hand, the wife has no such property right in the
labor of her husband, and when he is injured, the injury not
resulting in death, the general rule is that she can claim nothing
for loss of his services or support.*

WOMEN DENIED POLITICAL EQUALITY WITH MEN
Despite the adoption of the woman-suffrage amendment to the

39 Bischoff v. Bischoff (70 Mont. 503 (1924)).

40 Larisa V. Tiffany (42 R. 1. 148 (1919)).

41 Colo. Mort. & Inv. Co. v. Giacomini (55 Colo. 538 (1918) ; Townsend v. Wilming-
ton Ry. Co. (78 Atlantic 635 (1907)); Chicago & Milwaukee Electric Co. v. Krempel
(116 IIl. App. 253 (1904)) ; Burns v. Township of Van Buren (218 Mich. 44 (1922)) ;
Brahan V. Meridian L. Ry. Co. (121 Miss. 269 (1919)); Womach v. City of St. Joseph
(201 Mo. 467 (1906)) ; Riley v. Lidtke (49 Neb. 139 (1896)) ; Blaechinska v. Howard
Mission (130 N. Y. 497 (1892)); Larise v. Tiffany (42 R. 1. 148 (1919)); City of
Chattanooga V. Carter (132 Tenn. 609 (1915)).

42 Schouler’s Dom. Relations, 6th ed., sec. 668.
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National Constitution, the political rights of women are not equal
to those of men. For example:

Women are sometimes excluded from high public offices. The
Oklahoma constitution bars women from such posts as Governor,
Lieutenant Governor, Seecretary of State, State Auditor, Attorney
General, and State Treasurer.”” Women usually outnumber men in
the teaching profession, yet no woman may hold the office of
superintendent of public instruction in Oklahoma.

In Wisconsin no woman may serve as elerk to a legislative com-
mittee or in any other capacity as an employee of the State
legislature.*

WOMEN DISCRIMINATED AGAINST WITH REGARD TO EMPLOYMENT

A person is sometimes appointed by the court to take charge of -
and distribute the estate of a decedent, compensation being allow-
able to such person. In a number of States—as, for example,
Idaho, Illinois, North Dakota, South Dakota, and Utah—a man
must be preferred to a woman for appointment when both are of
the same degree of kin to the decedent.

WOMEN EXCLUDED FROM JURY SERVICE

Jury service is an important part of the administration of
justice, yet women are disqualified as jurors in more than 20
States. These are Alabama, Arizona, Colorado, Florida, Georgia,
Idaho, Maryland, Massachusetts, Mississippi, Missouri, Montana,
Nebraska, New Hampshire, New Mexico, North Carolina, Oklahoma,
South Carolina, South Dakota, Tennessee, Texas, Vermont, Vir-
ginia, West Virginia, and Wyoming.*°

The United States Supreme Court has held that a State cannot
bar colored men from jury service because the disbarment would
brand them as an inferior class of citizens and deprive them of the
equal protection of the law which is guaranteed by the National
Constitution, not merely to Negroes, but to persons, and women
are persons. Nevertheless, the Court in this case, by a peculiar
process of masculine reasoning, said that certain restrictions might
legally be put upon jury service, such as limiting it to males.*

43 Qklahoma Const., art. 6, sec. 3.
44 Wisconsin Laws of 1917, ch. 634, sec. 14; Ops. Wis. Atty. Gen., vol. 12, p. 13.

45 Jdaho Comp. Stats., 1919 ed., sec. T487-8; Smith-Hurd, Ill. Rev. Stats., 1929 ed.,
ch. 3, sec. 18; N. Dak. Comp. Laws 1913, sec. 8657, as amended, laws 1927, ch. 221; S.
Dak. Rev. Code, 1919, sec. 3250; Utah Comp. Laws, 1917, sec. 7581.

46 Alabama Code, 1923 ed., secs. 8600-8603; Ariz. Rev. Stats., 1913 ed., secs. 3515, 3516 ;
Colo. Const., art. 2, sec. 23; Fla. Comp. Gen’l Laws, 1927 ed., sec. 4443 ; Ga. Const., art.
6, sec. 18, par. 2; State v. Kelley (39 Idaho 668 (1924)) ; Md. Bagby’s Ann. Code, 1924
ed., art. 51, sec. 6; In re Opinion of the Justices, 237 Mass. 591 (1921) ; Miss Hemming-
way’s Ann. Code, 1927 ed., sec. 2330; Mo. Const., art. 2, sec. 28 ; Mont. Rev. Codes, 1921
ed., sec. 1917, ch. 93, sec. 1; N. C. Const., art. 1, sec. 13 ; Okla. Const., art. 2, secs, 18-19;
State v. 8883 ; Nebr. Comp. Stats., 1922 ed., sec. 9071; N. H. Laws 1921, ch. 144; N. M.
Laws Mittle (120 S. C. 526 (1922)); S. Dak. Rev. Code, 1919 ed., sec. 5283; Tenn.
Thompson’s Shannon’s Code, 1918 ed., sec. 5813; Harper v. State (90 Tex. Crim. 252
(1921) ) ; Vt. Gen’l Laws, 1917 ed., ch. 89, sec. 1761; Va. Code, secs. 5984, 4927; W. Va.
Const., art. 3, sec. 14; Wyo. Comp. Stats., 1920 ed., sec. 1204. .

47 Strauder v. W. Va. (100 U. S. 303 (1879)).
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SPECIAL RESTRICTIONS PREVAIL: FOR WOMEN WORKERS

Night work is open to men but closed to women in certain em-
ployments in 16 States—California, Connecticut, Delaware, In-
diana, Kansas, Massachusetts, Nebraska, New dJersey, New York,
North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, Wash-
ington, and Wisconsin.”® Perhaps the strictest regulations in the
United States prevail in Wisconsin. For 15 consecutive hours out
of every 24 women are barred from work as flagmen, motormen,
and conductors in Milwaukee, the prohibited hours being from 5
p.m. to 8 a. m. In other Wisconsin towns the prohibited hours of
this work are from 5 p. m. to 6 a. m. Two States, Massachusetts and
Wisconsin, prohibit night work between 6 p. m. and 6 a. m., the
prohibition in Massachusetts applying to textile mills, and in
Wiseonsin to factories and laundries.

That such laws handicap women is shown in the following New
York case: When the night-work law went into effect, Anna
Schmidt, whose husband had been drafted into the Army, was
supporting herself and her two children by working as a waitress
in a Buffalo restaurant from 6 o’clock in the evening until mid-
night. She desired these hours because she could then be best
spared from the care of her young children and could realize
the most from the liberal tips of patrons after theater hours. Her
employer, Joseph Radice, was convicted and fined $20 for the
offense of allowing her to work until midnight. The case was
taken to the Supreme Court of the United States, where the right
of New York to bar women from earning their livelihood by night
work was upheld.*”

‘Women workers are displaced by men as a result of minimum-
wage laws setting a standard below which their wages may not
fall, but not regulating men’s wages.

In a Distriet of Columbia case, where a minimum-wage law
was held unconstitutional, the Court frankly said of a woman ele-
vator operator:

The hotel manager was not compelled to employ her at a fixed wage, and
her position went to a man, who was willing to perform the service at a lower
wage than that fixed by the Board. * * *

The law to promote the good morals and general welfare of the
community cast her adrift.”

48 Cal. Industrial Welfare Com. orders Nos. 7a, 8a, 11a, and 15a, of 1923; Conn. Acts
of 1925, chs. 158 and 208; Acts of 1927, ch. 144; Del. Laws 1917, ch. 230; Indiana
Burns’ Ann. Stats., Rev. of 1926, sec. 9411 ; Kansas Public Service Com. orders Nos. 1,
2, and 3 of 1927; Mass. G. L. 1921, ch. 149, sec. 59; Nebr. Comp. Stats. of 1922, sec,
7659; N. J. Laws 1923, ch. 144; N. Y. Labor Law, secs. 172, 181-185; N. Dak. Minimum
Wage Dept. orders Nos. 1, 3, and 4 of 1922; Ohio Throckmorton’s Ann. Code, 1929 ed.,
sec. 1008-1; Oregon Industrial Welfare Com. orders Nos. 87, 38, 41, and 45 of 1919;
Pennsylvania Laws of 1913, p. 1024; S. C. Code of Laws of 1922, vol. 2, ch. 7, seec. 35, p.
137 ; Wash. Industrial Welfare Committee order No. 23 of 1921; Wisc. Industrial Com-
mission order No. 1 of 1917 and No. 4 of 1918; Principles of Labor Legislation by
Commons and Andrews, 1927 ed., p. 293.

49 Radice v. N. Y., 264 U. S. 292 (1924). The briefs give the detailed facts of the
case,

50 Lyons V. Adkins, 284 Fed. 613 (1922), affirmed, 261 U. S. 525 (1923).
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Massachusetts has a minimum-wage law for women which is
recommendatory, not compulsory, publicity being prescribed for
a failure to pay the wage set.”* This type of minimum-wage law
also places women at a disadvantage. For instance, Harvard Uni-
versity reeently discharged 20 serubwomen and gave their jobs to
men rather than comply with a ruling of the Massachusetts Wage
Board and raise the women’s wages from 35 to 37 cents an hour.
One of the women had been employed by Harvard University for
33 years, and one for 13 years. President Lowell, in reply to an
inquiry about one of the women, wrote:

I have inquired into the discharge of Mrs. Emma Trafton from the
Widener Library, and I find that the Minimum Wage Board has been com-
plaining of our employing women for these purposes at less than 37 cents an
hour, and hence the university has felt constrained to replace them with men.**

Another method by which the industrial opportunities of women
have been restricted is the limiting of the occupation which women
may enter. For instance, a law passed in Ohio in 1919 and still in
force bars women from 16 or more occupations.”

TOWARD EQUAL RIGHTS

The program of the National Woman’s Party is to obtain for
women equal rights with men in the law, in custom, and in every
field of human endeavor.

51 Mass. Gen. Laws, 1921 ed., ch. 151,
52 Washington (D.C.) Daily News, Tuesday, Jan. 28, 1930.
63 Qhio Throckmorton’s Ann. Code, 1929 ed., sec. 1008-1.
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NorrH JERSEY COMMITTEE ON DISCRIMINATION

September 19, 1942

Honorable Lloyd L. Schroeder, Chairman
Joint Legislative Committee
State Capitol, Trenton, New Jersey

Dear Sir:

We are enclosing herewith a statement which covers our posi-

tion in connection with the proposed revision of the New Jersey
Constitution.

We trust that you will have your committee acecept the state-
ment and file it on our behalf.

The North Jersey Committee on Diserimination is a committee
to eliminate diserimination in employment and civie relationships,
because of race, color, creed and national origin. Confirmation
from individual organization representatives will be fortheoming.

Respectfully,

E. J. Apawms,

Acting Secretary.

The North Jersey Committee on Diserimination hereby respeect
fully urges that the legislature, in submitting a revised Constitu-

tion to the people of the State of New Jersey, will include the
following changes:

Article 1, Paragraph 4, should be changed to include
therein, ‘“that no religious test should be required as a
qualification for any public or private employment.”

The following Article should be added to the Bill of
Rights:

No person shall be denied the equal protection of the
laws of this state or any subdivision thereof. No person
shall, because of race, color, creed, or religion be subject to
any discrimination in his ecivil rights by any other person
or by any firm, corporation, or institution, or by the state
or any agency of the state or by any subdivision thereof,
or by any other persons, firms, corporations, or institutions.
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Article 6, Section 1, Paragraph 2 should be amended by
adding after the word, “fitness” the following:
“regardless of race, color, ereed, or religion.”

We believe that in a world which at the present time is fighting
for democracy and equality for all people, it is the bounden duty
of the legislature and the voters of the State of New Jersey to
revise the charter so as to safeguard the principles of democracy
and equality. The interests of the nation require that, while we
are fighting to eliminate intolerance abroad, adequate legislation
be enacted to preserve at home the principles for which we are
fighting. We feel that the Constitution of the State of New Jersey
should protect all persons against discrimination of any kind, and
that the only way to eliminate diserimination is to have a provi-
sion in the Constitution which will implement and protect the
rights guaranteed under the Bill of Rights.

‘We respectfully urge that you include this in the minutes of
your hearings and that when the final draft is prepared the
changes which we have requested be included.

E. J. Apawms, Secretary,
55 Spruce Street,
Newark, N. J.
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To: The Legislative Committee conducting hearings on constitu-
tional revision.
Re: Article I (Rights and Privileges) of the Proposed Constitution.
From: William L. Becker, State Organizer of the Socialist Party
of New Jersey.
July 12, 1942

The “Bill of Rights” section of the 1844 Constitution is by far
its best section. The addition suggested by the Commission on
Revision is a valuable improvement and should encourage the
development of a responsible citizenry. We present as the most
important modification necessary at this time an additional para-
graph (number 22), to read:

~“Those rights and privileges shall rest in all people, re-
gardless of race, ereed or color.”

The importance of this guarantee today, when America’s thir-
teen million negroes are rightfully questioning the governmental
units which have denied them ordinary democratic rights, cannot
be over-emphasized. New Jersey has many sources of diserimina-
tion and prejudice to abolish. A positive statement in our basic
“Bill of Rights” will help.

Actually, of course, it is not merely what we write in Article I
that will bring democracy to New Jersey. We must follow up this
statement of ideals with a machinery and a spirit that will make
these ideals a living reality. New Jersey will be judged chiefly by
how we practice democracy rather than by what we say about it.

One further point should be made. Most people in New Jersey
never have occasion to read the Constitution even once. It is not
generally part of high school training. Somewhere, through this
present discussion of revision plans should be worked out for the
education of all our people to what their “Rights and Privileges”
are under our Constitution. It would be very important, as well
as interesting, to have Article I taught in the high schools of
Hudson County, especially if progressive educational methods were
employed. Tt would be real education to see Jersey City’s students
distributing leaflets which they had written, conducting student
courts, ete., all on the basis of Article I.



PUBLIC HEARING
July 8, 1942
Afternoon Session
on
Proposed Revision of the New Jersey Constitution
Article II. “State Government”

The Joint Legislative Committee re-convened in the Assembly
Chamber at Trenton on Wednesday, July 8, 1942, at two
o’clock P. M., pursuant to announcement previously made.

The Chairman opened the Hearing and the Hearing proceeded
as follows:

Mgr. SCHROEDER: Are there any others in the Assembly Cham-
ber who desire to talk on the modification of Article 1? If not,
we will proceed to Article II, and will now hear from the
proponents.

MRr. PauL: There are only two present this afternoon, Mr.
Chairman, and I will call on Mr. Robert McManus, Editor of the
New Jersey Spokesman.

Mg. McManus: I would like to call attention first of all to the
fact that no citizen of New Jersey has so far appeared before this
committee to take the position that the Constitution of 1844 should
continue to exist without change. Dr. George Gallup, conductor of
the famous Gallup Poll, has frequently asserted recently that the
people are thinking well ahead of their representatives. As a resi-
dent of a rural county, as well as a member of the State Grange
and the New Jersey Farm Bureau Federation, I believe this to be
unquestionably true in regard to the statement recently issued by
Messrs. David H. Agans and H. Earl Probst, the Trenton repre-
sentatives of the Grange and the Farm Bureau, concerning the
proposed Constitution, and specifically Article I11.

Without, to my knowledge, polling the membership of either
organization or, to my knowledge, taking any steps whatever to
ascertain the views of members, these representatives made public
what they called their “understanding” of the views of organized
agriculturalists and “those of rural dwellers generally.” It was
their “understanding”, they said, that the rural dwellers of the
State would be opposed to this proposed Constitution, among other
reasons, because of the provision of Paragraph 2 of Article 11,
which states:

“All powers of government which are not by this Con-

93
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stitution vested in the Executive or Judicial branches, nor
in conflict with rights reserved by the people, nor specifi-
cally prescribed to the Legislative branch, shall be embraced
within the legislative power and may be exercised in such
manner as may be provided by law.”

“This is the high road to totalitarianism,” assert Messrs. Agans
and Probst. In our opinion, this statement is the high road to
absurdity and we wonder whether those who made it know what
totalitarianism is. Totalitarianism destroys freedom of religion,
press, speech and assembly; it destroys trial by jury and estab-
lishes the absolute ascendancy of the State. Hvery one of these
rights is affirmed in the statement of Rights and Privileges laid
down in Article I of the proposed new Constitution, and the Legis-
lature is absolutely powerless to touch them. In addition, there are
20 other restrictions placed on the Legislature in Article III of this
new Constitution, guaranteeing the rights of labor to organize and
bargain collectively and limiting the privileges now open to Legis-
lators under the Constitution of 1844, to enrich themselves at the
people’s expense.

As to the statement that Messrs. Agans and Probst represent
the views of rural dwellers generally on the matter before this
committee, we offer the following editorial from the Hunterdon
County Democrat. The Hunterdon County Democrat is recognized
as the leading rural newspaper of New Jersey, and a year ago was
selected as the leading rural weekly of the United States. I would
like to read from that Editorial:

“Thursday, June 18, 1942. “Do Farmers Oppose a New
Constitution ¢”

“The Democrat is inclined to the notion that the spokes-
men for the State Grange and the Farm Bureau did a bad
turn for organized agriculture last week when they sent a
letter to the members of the Legislature condemning the re-
port of the Commission on Revision of the State Constitu-
tion . . .

The Grange and Farm Bureau spokesmen apparently
have opened their ears wide to those few legalistic tech-
nicians who contend that the people of New Jersey, num-
bering about 4,000,000, must always be bound by the judg-
ment of the people 100 years ago, who eonstituted a tenth
of that number and made a Constitution which fitted their
needs but which has been outgrown in the meantime and is
extremely expensive and hard to amend.

If a Constitutional convention is held in accordance
with the present Constitution, where will the rural counties
come out? They will be outnumbered, outvoted and in the



Afternoon Session, July 8, 1942 95

end will probably have their worst fears realized, for any
convention in which the delegates are represented on the
basis of population will no doubt vote to cut out the legis-
lative representation of the rural counties. The rural people
of New Jersey will do better to accept the revision that is
offered them now than to take their chances on a constitu-
tional convention. Judging from their letter, it would ap-
pear that the farm leaders have not carefully weighed these
matters.

The statement that the delegation to the Legislature of
all authority not specifically delegated by the Constitution
to the Executive and Judicial Departments is the highroad
to totalitarianism’ indicates that the draftsmen of the letter
were pressed for a bugaboo with which to scare off agricul-
tural support for revision. If the delegation of powers not
otherwise delegated to the eleeted representatives of the
people constitutes totalitarianism, then America ought to
withdraw from the World War at once, because we have
had a totalitarian government since 1789 when the Federal
Constitution was adopted. This statement is apparently
designed to eonfuse the publie, because the lawmakers are
too well informed to find this kind of argument convinecing.

The point about adopting a new Constitution while the
boys are away at war is another red-herring. It is the same
as has been put forward by Mayor Hague. The State of
New Jersey will make a mistake if it does not use the
present opportunity to get its house in order, in preparation
for the reconstruction period which will follow the war. If
the agricultural elements would join forces with all others
that are interested in good government and get the people
out to vote on the revised Constitution, the matter can be
decided by a representative vote—in fact by the largest vote
ever cast in New Jersey history.

Agriculture will make a grave mistake if it adopts a
reactionary course with regard to the new Constitution. It
may be able by use of legislative trading to keep its appro-
priations and get by a few more years. Eventually the
urban elements will rise up and demand a constitutional
convention and go all-out for representation ‘on the basis
of population instead of on the basis of acres.” Agriculture
will then find itself in a place where it will wish its leader-
ship in 1942 had been wiser, more far-sighted and had ac-
cepted the revision that was proposed or had taken other
than an obstructionist attitude.”

We would like to offer our approval of Article IT.
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MR. ScHrOEDER: We will now hear from Mr. Russell Watson,
representing the New Jersey State Chamber of Commerce.

MRr. Warson: Mr. Chairman, Members of the Committee:

The State Chamber of Commerce favors Article II as it is
written, and may we make this brief comment?

Paragraph 1 contains no change.

Paragraph 2 in effect writes in a residuary clause in favor of
the Legislature. Under the present Constitution the powers of
government are divided among the executive, judicial and legisla-
tive branches.

Article I contains a catch-all clause which provides that all
powers of government which are not by this Constitution vested in
the Executive or Judicial branches, nor in conflict with rights re-
served by the people, nor specifically prescribed to the legislative
branch, shall be embraced within the legislative power and may
be exercised in such manner as may be provided by law. In other
words, any ungranted power of government is reposed in the legis-
lative branch. I mention that because it is at varianee with the
view expressed here this morning, and which will be discussed more
exhaustively when the committee arrives at the consideration of
Article IV. The view expressed here this morning that the tone
or tenor of this whole document tends to executive dominance and
legislative insignificance. Here is an example to the contrary. The
residuary grant of power is with the Legislature as it should be.

The third paragraph is arguable. It establishes rules for the
conduct of administrative agencies and bodies. First, that “the
exercise of any power or discharge of any responsibilities of a
legislative or executive character by administrative agencies shall
be limited to the effectuation of declared general standards or
principles set forth by law”—That is first. Second, “to the extent
that private rights are affected or privileges conferred or withheld,
shall conform to established and published practices and procedures
which, so far as practicable, shall be of uniform character.” Now,
as we understand it and as we advocate it, this paragraph is a
declaration of the law established by the decisions of federal courts
and of the New Jersey courts relating to the delegation of legisla-
tive power. Now, no one knows better than those of us who are
lawyers how difficult it is to state a rule of general law in six
words, and it may be that this paragraph can be improved; it
may be that it should be amended in this respect or that, but if it
is what it purports to be, and we understand it to be a setting of
standards for the conduct of its business by administrative bodies
and agencies so that the Legislature may delegate to such bodies
within the limits of declared general standards and principles set
forth in the law of delegation, and a requirement that private
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rights affected thereby shall conform to established and published
practices and proeedures, then we favor it.

In that connection, may I add this: When I said this morning
that the State Chamber of Commerce favors this document, I did
not mean to say that if we had the writing of it we would have
crossed every “t” and dotted every “i” just as they are crossed
and dotted here. Those of us who favor the cause of constitutional
revision must make sure that by insistence upon the dotting of
“P’s” and the crossing of “t’s,” we do not divide our opinions and
diminish the effectiveness of our advocacy of the cause. So we may
say that if this, what seems to us to be a clear and lucid declaration
of existing law, can be modified or improved, then we favor the
modification or the improvement. We favor the principle of this.

Now, as to the underlying merit of it, this paragraph may be op-
posed on the ground that administrative agencies or administrative
bodies are running wild, particularly in the field of the administra-
tion of federal law, and that may be. Doubtless, all of us are
aware of instances in which we agree with that, but it seems to us
that the day of the administrative body is here and that the clock
cannot be set back. Society has grown so complex; business has
become so complicated—the business of government itself has be-
come so complicated that it is practically impossible for the Legis-
lature to supervise all of the affairs of society and business, and
necessarily the Legislature must delegate to legislative bodies and
agencies the administration of the laws which it makes. Our own
Public Utility Commission is an example of it. The Legislature
could not by itself do the work which is delegated to the Public
Utility Commission, so we say that so long as the Legislature sets
standards within which the administrative body must exercise its
powers; so long as it preseribes procedures which guarantee to all
persons affected by the action of the administrative body equal
treatment; then we say that we are in accord. Therefore, we favor
paragraph 3 of Article II.

Mr. ScBROEDER: The next speaker is Mr. John Bebout, Pro-
fessor of Government of the University of Newark.

Mg. BesouT: Mr. Chairman, Members of the Committee: I am
speaking in favor of Article II, particularly of Paragraph 38 of
Article II, that Mr. Watson has just been discussing. I believe it
is significant and a valuable addition to the Constitution. The fact
that administrative agencies have developed since the last Consti-
tution was adopted and that in a sense they have run wild, as Mr.
Watson has said, has made it appropriate in a Constitution being
drafted today to do something to preseribe an orderly proecedure,
particularly for the declaration of general rules under which the
people will be expected to operate, promulgated by such agency,
and I regard this paragraph 3 of Article TI, together with para-
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graph 9 of Section 3 of Article IV, which really supplements it,
providing as it does that no rule or regulation made by any execu-
tive or administrative agency of the State government except such
as relates to the organization or internal management of an execu-
tive or administrative agency of the State government shall be
effective until it is filed with the Secretary of State, and then pro-
vides for publication of such rules, as nothing but an addition to
the Bill of Rights, which might be phrased in somewhat this fash-
ion: that the people have a right to be informed of the laws under
which they are expected to operate, even though those laws be in
the form of administrative regulations rather than in the form of
statutes. There is certainly no objection that can be made to this
because it is not backward looking; it doesn’t confirm any evil
practice, and it is designed to prevent abuses by these lower admin-
istrative agencies.

MR. ScHROEDER: Are there any other speakers who are pro-
ponents of Article I1?

We will now hear Mr. R. Robinson Chance, representing the
Manufaecturers Association of New Jersey.

Mr. CEANCE: Mr. Chairman and Members of the Committee:
It has been most interesting indeed for me to listen to some of the
speakers who have said that paragraph 3 of Article IT is a splendid
thing and should be incorporated in the Constitution for the reason
that it is the same as the law is now. Well, if it were true that that
is the same as the law is now, then there would be no necessity for
putting it in a Constitution. I propose to show a little later that it
is not the same as the law is now but gives freer rein to depart-
mental despotism. That thing which tries to subordinate the Legis-
lature, evade the courts, and rule according to its own caprice is
something which we do not want in New Jersey any more than we
have to have it. Just in passing, it is interesting to note that in
the old Constitution, Article II about suffrage, was the thing that
came next. Our Commission has put Article IT over to Article
VIII. T don’t know whether they thought Article VIII was the
place where suffrage belonged and that they ought to have depart-
mental regulations running things or not, but anyhow TII as
we have the Article now is a substitute for Article IIT of the Con-
stitution.

We maintain that the present provision is sufficient. Tt says the
powers of the government shall be divided into three distinet de-
partments—the Legislative, the Executive and the Judieial; and
no person or persons belonging to, or constituting one of these
departments, shall exercise any of the powers properly belonging
to either of the others, except as herein expressly provided.

The new clause says:

“The funetions, powers and responsibilities of the gov
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ernment of this State shall be divided among three distinet
branches—the Legislative, Executive and Judicial. No per-
son belonging to or constituting one of these branches shall
exercise any of the powers properly belonging to either of
the others, except as expressly provided in this Con-
stitution.”

Now, the changes that are to be observed are that in the first
sentence they have added, along with powers, the words “functions
and responsibilities,” and instead of referring to distinet depart-
ments they have referred to branches. The term “branches,” 1
suppose, seeming to imply centralization rather than separate de-
partments, and the exercising by the so-called executive department
of funections which are not executive. Now, about these new words
“funetions and responsibilities,” it seems to me they add nothing
in substance, and adding nothing in substance there is no reason
to submit them to referendum. There are no functions and respon-
sibilities except as incident to powers. If a public officer has no
power, he is not supposed to function under the power of someone
else and he has no responsibility in regard to it; if he has the
power, both the funetion and the responsibility as well as the
powers are his. So I say no superiority is seen in the first sentence
of the proposal over that in the Counstitution. This first sentence
which adds these two other words to it means the same thing, ex-
cept that judicial interpretation has defined the present clause. If
the new one is supposed to mean the same, there is no reason to
throw doubt over the applicability of the present judieial interpre-
tations by putting in new words.

Now, the second and third paragraphs of this Article are some-
thing entirely new. You cannot find anything at all like them in
the present Counstitution. It just has nothing of the sort. As a
preface to their consideration, T want to bring to your considera-
tion something I read in this report as to the theory of government
of the Commission. The Commission says:

“Our present theory of American State Government, that
state constitutions . . . do not grant but merely limit sov-
ereign powers is given formal expression by the new clause.”

Now, whose theory this is they do not disclose. They say, “Our
present theory.” Certainly I say it is not the theory of the Con-
stitution, as I shall show you in a moment. The theory of the Con-
stitution is that the people are sovereign and that the government
has only such powers as you find granted either directly or by
implication from the Constitution. It does not mean that the
Legislature or the government has all powers except those that
are limited away from it. You have to go from the other end and
get them granted by the Constitution from the sovereign, else there
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are no powers and indeed no departments set up, if you do not
have a constitution setting them up. So we deny that the Legisla-
ture has all powers except those which are taken away. It only has
those which have been given it. It is not correct to say that the
State has all powers except what is limited away or left over for
the individual citizen. I have read this in several places. One
place I read it was in a book entitled “America Goes Socialistic.”
One thing I want to ask: If the State Constitution does not give
power to the State Government, where does the State Government
get it from? The Divine Right of Kings’ doctrine was repudiated
in this country a long time ago, and we have not agreed with
Hitler’s idea that the State was supreme and that all power is
inherent in the State. We know of no way in which State Govern-
ment gets any sovereign power except as it comes from the sov-
ereign people by a grant in their Constitution. So we approach
this thing from a different theory than that manifested in the
quotation I have given you.

I call your attention to the fact that in Article I, paragraph 20,
of the Proposal, we read: ‘‘this enumeration of rights and privi-
leges shall not be construed to impair or deny others retained by
the people.” It is true that the Commission did not delete this pro-
vision from the Constitution but it put in this contradictory thing
that says “all powers of the government” except as you find them
wiped out and placed somewhere else.

There are other provisions, such as:

“All men are by nature free and independent and have
certain natural and unalienable rights among which are
those of enjoying and defending life and liberty, acquiring
and possessing life and property and of pursuing and ob-
taining safety and happiness.”

Now, if they are inalienable, how did they get into the State
Legislature or any other department of government? We think
that the expression of powers of government which are not pre-
seribed, ete., as set forth in Article IT, Paragraph 2, has a different
meaning from that which has been expressed by one of those who
has preceded me. We think that is one way of saying that the
Legislature has inherent sovereignty. It means that the Legislature
may do anything unless something to the contrary may be found
in the Constitution giving power to somebody else or specifically
proseribing it to the Legislature. Whether this is an attempt to
take the substance out of the Bill of Rights by means of conflicting
provisions, we do not know. If that is not its purpose, what is its
purpose? Heretofore we had supposed it indispensable that gov-
ernmental powers could only be exercised in New Jersey by virtue
of an express grant by the sovereign people, or by reasonable im-
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plication from such express grant. That is our position and we
say that if paragraph 2 means that the sovereignty is in the people
except as you have delegated it out, then there is no need to put
that in the Constitution and the old Constitution without that No.
2 is sufficient. So that, seeing that that does not accomplish any
useful purpose, we see no reason to submit the second paragraph
of Article IT, which does nothing, to referendum. If it does any-
thing, it does something undesirable.

Now, coming to this third paragraph where it reads:

“The exercise of any powers or discharge of any respon-
sibilities of a legislative or executive character by adminis-
trative agencies shall be limited to the effectuation of de-
clared general standards or principles set forth by law and,
to the extent that private rights are affected or privileges
conferred or withheld which conform to established and
published practices and procedure shall, so far as practi-
cable, be of uniform character.”

First of all, this paragraph indicates that somebody is going to
exercise legislative powers besides the Legislature. It starts out
as though it were a restriction on action by administrative agencies.
If that is what it does, then that is the law now, and if it is the
law now, there is no use putting it in the Constitution. But if that
is not the law and it is what I now say it is, then it is vicious and
should not go in the Constitution for that reason. It starts out as
though it were a restriction on administrative agencies but under
the law now, the principle is well settled that for delegation of leg-
islative power there must be set up by the Legislature a definite
standard, a sort of skeleton, within which these administrative
agencies are supposed to put in the flesh and blood or the detail.
Now, it cannot be a general standard. This clause would not re-
quire an act of the Legislature to give a definite standard. Here
is what it is: A declared general standard or principle and would
allow a general or indefinite standard or principle to be set forth
in the law to be used by the administrative agency as the basis of
law making by promulgating rules and regulations.

‘We have no liking for so-called skeleton legislation. We feel
that it is better to have the laws made by the Legislature. Even if
skeleton legislation is to be permitted, it is not believed that the
Proposal which refers to general standards or principles is as
effectual a protection against delegation of legislative responsibility
{or power) as the existing law.

As to publication, it will be small consolation to the individual
whose rights are to be affected, to be informed that the particular
administrative rule or regulation had been published if he had no
proper opportunity to be heard concerning its establishment. It is
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going to be small consolation for a man confronted with an act of
administrative activity, rule or regulation, to be hauled up into
whatever place they are going to haul him, and have them say the
framers of our new constitution gave you lots of protection. It is
all filed in the Secretary of State’s Office and it is all published
but you didn’t have an opportunity to have a word in the framing
of it. You couldn’t tell anybody you didn’t want it, but it is pub-
lished and you are protected. We don’t think that is protection.

I will show how you can get protection if you want it against
departmental despotism. Our State Supreme Court has indicated
that legislation which is vague and indefinite is invalid, and we
think that a statute which declares a mere general standard or
principle, as distinguished from a specific one, such as this propos-
al would allow, would be of doubtful validity under the due proe-
ess clause of the Federal Constitution. Incidentally, this pro-
vision about exercise of legislative powers by administrative agen-
cies has a narrowing effect upon the first paragraph of the next
Article, as you will see, because it says that the legislative power
shall be vested in a Senate and General Assembly, where this
thing implies somebody else is going to do a lot of the legislation.

I shall conclude my remarks in regard to this second section by
saying that if guarantee against legislative action by others than
the Legislature had been desired, it could have been provided by
a paragraph in some such words as these:

“No rule or regulation of a legislative character affecting
private rights or privileges shall be of any effect until a
resolution approving the same is presented to the Legisla-
ture by the Governor, and passed by each House, subjeet to
the same limitations and with the same procedure required
for the passage of a bill.”

In other words, the Legislature would then be the law maker
instead of some proceeding carried on in the back room of some
department.

To sum up Article I, T claim paragraph 1 is no improvement
over the Constitution as it is; that paragraph 2 expresses a false
and improper principle as to the powers of the State Government;
namely, that it has inherent sovereignty, whereas the people are
sovereign, and the State Legislature gets the powers granted by the
Constitution made by the people. If that is not what it means, it
means nothing and paragraph 3 is useless if intended to express
what is now the clearly recognized scope of the principle against
delegated legislative authority and is vieious if it is intended to
escape the restrictions on administrative action which have become
well recognized as a result of judicial interpretation. So that is the
reason we say there is nothing good in the second article that is not
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already in the present Constitution, and we suggest we do not
think that should be submitted to referendum.

Mr. ScHROEDER: Mr. Chance, will you submit to a question?

Mrg. CHANCE: Yes, sir.

Mg. Caviccmia: I am very much interested in your argument
that the theory is that State government is based upon grant of
power and not limitation of power. ‘As a matter of fact, aren’t you
enunciating the federal theory? Don’t we distinguish state govern-
ments from the federal government in this, that in the federal con-
stitution there is an enunciation of powers, whereas in the State
Constitution the people’s sovereign power is necessarily delegated
in three ways or to three branches of government, and that there
is a constitutional limitation of powers upon them rather than an
enumeration of powers?

Mge. Cuance: Well, I don’t see that you have differed from my
doetrine so much beecause what you have said is that there have
been delegation of powers and limitation, so when you say there
have been a delegation and limitation, you are recognizing my
proposition that the sovereignty is inherent in the people. The same
statement is made in the Bill of Rights, both the old and as pro-
posed now, only that the sovereignty is inherent in the people. The
Legislature gets it, so far as the Constitution has transferred it to
them; in other words, the Legislature is the people’s agent, not
the people’s master, not the people’s sovereign. Does that answer
your question ?

MRr. CaviccHIA: Well, not entirely.

Mg. CEANCE: Well, all right.

Mr. Caviconia: I think we differ.

Mr. Cmance: Well, cross-examine me some more,

Mg. CavicoriA: I don’t intend to cross-examine you. I am
merely trying to get the theory before the hearing. How else eould
the State Government function except by a delegation of power?

Mr. Cuance: I claim it could not but I claim that the expression
which T have quoted from the Commission says that the State does
not get these things. Here it says, “Our present theory of American
state government, that state constitutions, unlike the Federal docu-
ment, do not grant but merely limit sovereign powers, is given
formal expression by the new clause.” I say that is not the theory
of our Constitution and cannot be reconciled with the provision
that says all sovereignty is inherent in the people. You start out
with “the people are boss—the people are sovereign,” and they set
up the Constitution and they say there shall be this legislative, this
executive and this judicial branch—and this legislative branch shall
have these powers we delegate to them, and then they shall have
no others because they only get what has been delegated. Here is
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where I think the obscurity has arisen in this connection. Much of
the discussion along the lines about how this Constitution does
not grant, but limits powers, arises from the fact that the com-
ment has oceurred that there has been some attempt to distinguish
the Federal Government from the State Government. They state
the Federal Government is the only one delegating powers, and as
distinguished from that the State can do anything except that
which is restricted, but when they say this, they overlook one sen-
tence in the present Constitution; that is, the sentence which
says the legislative power is vested in a Senate and General
Assembly, and not because of any inherent sovereignty, not
because the Constitution has not granted the power can the
Legislature do things except such as are forbidden, but for the
express reason that the people, when they said the legislative power
shall be vested in a Senate and General Assembly, then and there
they did make a grant of power, and that grant, we think, would
extend to all the fields of legislation, not inherently, but because it
had been granted. In order to restrict that, then they put in these
other restrictions, which some of the professors I have not caught
up with yet say are the restrictions on the inherent sovereignty,
which I say does not exist.

Mgr. CaviccHIA: T agree with you that the people are sovereign.

Mr. CHANCE: Then how does the Legislature get any rights if
they don’t get them by grant of the people?

Mr. CaviccHIA: How would the people act except by any one
of the three branches?

Mr. CuancE: Well, the theory—the way Hitler thinks it acts
and the way the Divine Right of Kings thinks it acts, and the way
this clause indicates our present theories of government—that
state constitutions do not grant but merely limit sovereign powers
—would be that in some mysterious unknown way this supreme
state could set up somehow—somehow picked out of the air—this
power, for these sovereign powers can do anything except if the
Constitution stops them. I say that is not so. It is a false state-
ment. The State gets no powers except what the people give it
through the Constitution.

If I have not made myself plain, I will be glad to talk to you
in more detail.

Mkr. Caviccria: I differ with you on the theory of government.

Mr. CeEANCE: I am sorry I can’t convince you. Maybe we can
get together some other time and argue it out.

MR. SCHROEDER: Are there any other questions?

Mr. McManus: May I ask a question? In reference to the
statement made by the representative of the State Grange and
Farm Bureau, the members of these organizations to my knowl-
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edge had not been polled in reference to the Constitution. I won-
der ;—the Chamber of Commerce has polled its members, and I
wonder if Mr. Chance would inform us whether or not the mem-
bers of the Manufacturers Association have been polled?

Mr. CHANCE: I can’t answer that. All I can answer is that I
have been instructed, as I indicated at the first part of my remarks
this morning, and the gentleman was here and heard me—I am
here by direction.

Mg. McMa~Nus: But the sovereign power of the Manufacturers
has not been fully exercised.

Mgz. CHANCE: You are getting off on the wrong foot. The
Manufacturers Association has no sovereignty.

MRr. ScHROEDER: We don’t want to get into a debate here. As
far as questions are concerned, if the questions are stated properly
and briefly, the gentleman may answer them but we don’t want to
get into any argument. Has the gentleman any other questions to
propound ?

Are there any other opponents of Article I1%

If not, we will proceed with those who favor modification of
Article II.

The next speaker will be Mr. H. Earl Probst, representing the
New Jersey Farm Bureau and State Grange.

Mr. ProBsr: The introduction of the new Article II “State
Government” is intended to serve a useful purpose, and adequately
revised should do so. It is quite incomplete, however, and in at
least one respeet tends in the wrong direction. First, it omits to
include “purposes” of government. It refers to “powers, functions
and responsibilities.” But charters of limited purpose corporations
must, by words or by necessary implication, set out also its pur-
poses. The Federal Constitution employs words. State constitu-
tions generally are so framed that their purposes are implied. But
because they are not usually expressed some assume that the states
are unlimited, that they are indeed sovereign, that their people are
subject. This assumption of power is negatived by several facts,
among them being the republican or representative form ; the word
“republican” meaning “representative,” and by implication, fidu-
ciary, the opposite of principal or sovereign. Furthermore, the
Commission in speaking of “powers” referred to “rights, reserved
by the people,” but it then, without definitely expressing “pur-
poses,” proceeds to confer upon the Legislature “all powers of gov-
ernment” not vested in executive or judicial branches nor in con-
flict with the reserved rights of the people, and proseribed to the
Legislature. This we think very dangerous. To us it spells even-
tual totalitarianism. We suggest some language which, first, would
limit the purposes of the state to the administration of justice, and
to the protection of inherent rights, including life, liberty, and



106 Afternoon Session, July 8, 1942

property of the sovereign self-governing ecitizens, and perhaps
friendly aliens; and second, would limit the “powers” of govern-
ment to those specific ones necessary to accomplish the purposes,
and such incidental ones as may be necessary efficiently to perform
the specific ones— a considerable task but not an impossible one.

The first seetion of Article I1, specifically dividing government
into legislative, executive and judicial departments, seems to be
in language generally used, and seems only to supply an omission.
We hope some time, however, to see in our Constitution provisions
actually keeping these three branches completely distinet, not as
now only partially so. Why should executives have any legislative
or judicial powers, or legislators have executive or judicial powers?
And why should legislatures be permitted to vest jurists with either
legislative or executive powers, as sometimes is done? Surely the
genius of our people is eapable of this complete segregation.

One more suggestion regarding Article IT, but probably the
most important one yet proposed to be incorporated in a state con-
stitution. Tt is a provision to elarify the true relationship between
the people and the state. Perhaps it may be done in language to
the general effect that, “Both the state and its government shall be
strictly republican in form, representative of the sovereign citizens,
for whom they are organized, and that the funetions of the govern-
ment’s personnel shall be fiduciary only, that no representative,
officer, or other employe shall acquire any personal right or per-
sonal power thereby, except fair compensation for services ren-
dered.”

Regarding Article III, relating to the Legislature, we are in
general, if not in quite complete, approval. We have long con-
tended and our organizations have formally approved of biennial
sessions, and of inereased compensation for members, and shorter
and more active sessions. Whether in the case of biennial sessions,
the scope of subjects to be considered at special sessions shall be
limited to the terms of the executive call we think well may be
questioned, recognizing, however, that this is not an unusual prac-
tice, although by no means universal.

The section relating to collective bargaining of course expresses
only an inherent right and should be applicable to all varieties
of associations engaged in negotiation. But we think the word
“bargaining” should be construed in the nature of such rights.
Whether the proposed legislative council could be made an effec-
tive ageney may be in question, but certainly we can at least see
no harm in its adoption.

Mg. ScuroEprr: The next speaker will be Mr. Kirk Brown of
Monteclair.

Mr. Browx: Article II. Paragraph 2 on page 35 of the Report
of the Commission on Revision of the New Jersey Constitu-
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tion (p. 933) states all residuary powers are embraced within the
legislative power and in explanation thereof on page 16 (p. 915)
says “Our present theory of American state government, that state
constitutions—do not grant but merely limit sovereign power is
given formal expression by this clause.”” This theory as thus ex-
pounded and as fixed in Article IT goes to the very roots of consti-
tutional law and warrants the most careful consideration, whatever
its merits.

If the constitution does not grant sovereign power whence does
the legislative power derive its sovereignty or does it inhere? The
explanation in the report is fallacious and does not fit the con-
ditions stated in the Article which, in effect, are that the legislative
power ig all inclusive except as limitations are put upon it in the
Constitution and does not deny the power of the people to change
these conditions whenever they see fit as stated in Article I. There
cannot be two sources of sovereignty, that of the legislative power
must be delegated to it.

But this grant of all residuary powers vests the legislative with
all the panoply of sovereignty. Whether the people are left with
more than the mere shadow of sovereignty depends upon the facil-
ity with which they may exercise it. An examination of the mode
of amending set up in the Report shows such practical difficulties
as to warrant the belief that unless this is changed we may never
see as many amendments as the four which were ratified in the
last ninety-eight years.

If the people wish to rectify an abuse of power they must ap-
pear as suppliants before those who have abused it, asking for per-
mission to take away some of their power and until the all-powerful
Legislature surrenders by approving of an amendment the people
are powerless to express their will.

As few as eight votes in the Senate can prevent approval, nor
is it necessary to cast negative votes, it can be doune by refraining
from voting or by absence because of the requirement that ap-
proval requires a two-thirds-of-the-membership vote.

In forty-eight years proposed changes were under consideration
one hundred and fifty-six times but were approved by the two
chambers only fourteen times. With the legislative sessions reduced
to ninety days and held every other year the practical difficulty
of securing the attention of the Legislature to a proposed amend-
ment and bringing it to a vote will be greatly increased.

By delay in publication beyond the critical date of four months
before election an amendment would at best have to carry over
till the following year or in the opinion of some, it would expire.

These impediments to amending leave nothing of the people’s
sovereignty but the power to elect their representatives which be-
cause of our party and parliamentary systems is at best only a long
time remedy. Thus “gently in the manner but firmly in the act”
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are the people made impotent to enforce their will which is one of
the outstanding reasons for revising the present instrument.

Never in the history of New Jersey has this theory enounced by
the Commission been established other than by historical implica-
tion and the deeisions of courts. Never have the people had the op-
portunity to vote for or against it separately and distinetly. They
should have the opportunity to do this and do it in the light of
the mode of amending, as it may be made a part of the new Con-
stitution, for that is inseparable from this provision of Article 11,
Paragraph 2. One is a delegation of sovereignty predicated on the
validity of the other.

Of necessity, a complete revision must be presented to the
people for ratification as a whole and not as piecemeal amendments
to the old Constitution, and, of necessity too, their acceptance of it
must be with reliance on their representatives to see that it con-
tains no radical provisions such as the one under consideration for
the people must vote without a full cognizance of its details, buf
little aided by the required perfunctory publicity. The people’s
representatives must in good faith inform the people of this pro-
posal that they delegate their rights though it may endanger the
acceptance of the full Constitution because there is no other method
by which to disapprove of this or any other of its contents.

For these reasons I suggest the elimination of Article 11, Para-
graph 2 from the Report and the presentation of it to the people
as an amendment to the Constitution at a later time. If this be
done the ratification of the entire instrument will not be endan-
gered, it will be possible for the people to exercise discrimination,
their representatives will have acted in good faith and the prin-
ciple involved, if ratified, will have an unassailable basis of
authority.

I want to add to that, not as part of the brief~—After listening
to this debate I am compelled to believe that the Legislature, the
constitution not being a constitution delegating powers, either has
all the power or none and, if this paragraph is submitted for
ratification separately, there would then have to be a very con-
siderable extension of it in the shape of delegating powers.

I make that addition, however, apparently contrary to the
argument contained in my brief, because I am seeking the truth.
As to Paragraph 3, of Article II, I wrote this before listening to
Mr. Watson and Mr. Bebout, and it is simply this: stated in
simple language, such as an administrative agency could under-
stand, what does this mean?

Mr. ScuroeDER: The next speaker will be Mr. Morris Isserman,
representing the State CIO and the American Labor League.

Mg. IsserMAN : We favor Sections I and IT of Article II. We have
some doubts as to what was intended by Section III and I have been
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attempting to place my interpretation on Section III, and our ob-
jection to Section ITI is to the effect that it will tend to put into a
hard cast rule operation of some -of the administrative agencies;
in other words, some of the provisions of Section III are now in-
cluded in the case law made by decisions of our courts. This goes
probably a step further and may prevent or not allow the usual
elasticity in the handling of administrative law that should be
required in administrative bodies and, for that reason, we feel that
this Article should be submitted with the elimination of Section 111
or that Section ITT should be clarified so that there is no question
as to what the framers of that provision meant.

I might say to you that, as I listened to the argument pre-
sented here on this Article, I believe this is further proof that
we need more discussion pro and con, and the only way we can
get that kind of discussion is in a constitutional convention, be-
cause I would like, and I am quite sure others in this room would
like to have the opportunity to properly rebut statements and
allegations made, but I confine myself merely to our positive posi-
tion rather than take the opportunity to rebut. I hope that this
Committee will at some later date, or even today, give us some
time perhaps to spend in rvebuttal. That will come closest to a
constitutional convention.

Mg. ScuroEpER: The next speaker will be Mr. Walter J. Bilder,
Attorney of Newark.

Mg. Biper: Mr. Chairman and Members of the Committee: 1
had not intended to speak with reference to Article II, but with
reference to Article ITI, but your Chairman has very kindly ac-
corded me permission to say a few words.

With reference to Section I of Article II, T am Tooking at
page 16, (p. 915) and I may be misled by the summary in any re-
spect in which it differs from the proposed constitutional revision.
T look at page 16, of the Commission’s Report (p. 915) and T read
these words: “All powers of government, except as expressly limited
by the Constitution, shall be embraced within the legislative power.”
It is with reference to that, that much of what was said by Mr.
Chance and others here concerns itself, and it seems to me, if
I may say so without being invidious, that the argument has pro-
ceeded under a cloud.

As I understand this language and the intention of the Com-
mission which wrote it, we start with the provision that the people
are sovereign and that all political power resides in them. That
is not a new coneept because it is in the 1844 Constitution and,
of course, it antedates that. It proceeds from that provision to
the next, namely; that the people of necessity can only exercise
their sovereignty through the agency of government. Government
is a group of men to whom, for a particular time, is delegated the
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sovereignty of the people. That is not the yielding up of sov-
ereignty once and forever so that, as one of the gentlemen said,
the people must come on bended knee to get something. It is an
agency with which we lawyers are very familiar. The fact is, the
government is the agent of the people and must of necessity exer-
cise the sovereignty which belongs to the people because four mil-
lion citizens of New Jersey cannot conduet the government of New
Jersey for two reasons, first, it is physically impossible, and,
second, they have their livings to make. So it is the government
that is the vehicle through which the people’s sovereignty is of
necessity exercised.

Now, if you will read then the first sentence of explanation on
page 16, (p. 915) we see very clearly what it is that these commis-
sioners, who framed this, have in mind. They mean to say when the
people-who are sovereign delegate that sovereignty, as of necessity
they must, they do not delegate the sovereignty but the function of
exercising it, they delegate the irrevocable function of exercising
it to the government. They have given to that government
the power to do everything which they could do if four mil-
Lion people sat down here day in and day out and, having done
that, they shall foreelose any individual John Smith from coming
forward and saying to the government: “Mr. Government, you
can’t do that to me” because the government answers him with
these words: “Where does it say we can’t do it? You show me;
where is it written now, because ‘we’ is the people. Mr. Smith,
where does it say in here that we, the people, cannot do this to
you?’ That is what this means. How does that differ from the
Federal Government setup? Plainly in this respect that when
John Smith says to Congress “You can’t do that to me” and he
goes to the United States Supreme Court, the Supreme Court does
not turn to John Smith and say: “You show us where they can’t”,
it turns to Congress and says: “You show us where you can.”

I say this whole argument is proceeding in a mist and I hope
very humbly that I make some contribution toward dissipating
the mist.

I want to sit down at this point and please ask those who differ
from my view to read carefully the sentence on page 16, (p. 915)
which is the language of the Commission: “The Legislature is
definitely freed of any implication that, like the Congress, it can-
not serve the people unless the power it wishes to exercise is
spelled out in the Constitution.” TIf they will read that and for-
get about theory of government, it seems there won’t be any dif-
ference among us.

MRr. ScHROEDER: Are there any other individuals who wish to
speak in favor of the modification of Article I1?

Mr. Warsox: Before you leave Article I, may I speak very
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briefly supplementing my original statement on Article 1I, Para-
graph 217

MR. SCHROEDER: Yes.

Mr. Warson: I would like to add, to what Mr. Bilder just
said, this—I will be careful not to make it a debate. I would like
to add this to what Mr. Bilder said regarding the statement on
page 16, (p. 915) our present theory of American state govern-
ment, that the State Constitution, unlike the Federal document,
does not grant but merely limits sovereign powers, was given prom-
inent expression by the new law. That statement has been at-
tacked. We submit that is the correct statement of the law of
the State of New Jersey.

If you turn to Article IT, Section II, it reads: “All powers of
government” and the rule in New Jersey is that all powers of the
legislature, all legislative governmental powers reside in the legis-
lature unless it is reserved to the people, meaning thereby by the
Bill of Rights.

Now, as Mr. Bilder said, obviously four million people can’t
carry on the business of state by meeting in town meetings but
the legislature exercises governmental sovereign rights.

It is said there is conflict between Artiele I, Section I: “All
men are by nature free and independent, and have certain natural
and unalienable rights” and Article 11, Section II. They are per-
fectly consistent. “All powers of government which are not by this
constitution vested in the Executive or Judicial branches” mark
this “nor in conflict with rights reserved by the people”—if an
act of the Legislature were in conflict with Article I, Paragraph 1,
and took away “unalienable rights” it would not be right, it would
be in conflict with the rights reserved by the people. The two
sections are perfectly consistent and we submit that the disputed
statement on page 16, (p. 915) is an accurate statement of the
law of the State of New Jersey.

Mr. CuHaANcCE: May I say the only reason the Legislature
has the powers he said they have is because the people put in the
present Constitution Article IV, Section I, which says: “The legis-
lative power shall be vested in a Senate and General Assembly.”
and not because they picked it out of the air somewhere.

MRr. SCHROEDER: Are there any other individuals who desire to
speak? If not, the public hearing will be adjourned until next
Wednesday, July 15, at 10:30 A. M. At that time we will confine
the public hearing to Article ITI, Legislative, and no other Article
will be heard on that particular day.

Mr. McManus: May I ask the Committee to give consideration
to Mr. Isserman’s sugeestion that debate be permitted at the
hearing ?

Mr. ScHROEDER: The Committee will consider that.

(Adjournment.)



PUBLIC HEARING
July 15, 1942

Morning Session
on
Proposed Revision of the New Jersey Constitution
Article ITI. “Legislature”

The Joint Legislative Committee appointed pursuant to Senate
Concurrent Resolution No. 19, passed June 15, 1942, convened in
the Assembly Chamber in the State House at Trenton on Wednes-
day, July 8, 1942 at ten-thirty o’clock A. M., for the purpose of
holding a Public Hearing in connection with the Proposed Revision
of the New Jersey Constitution (1942) pursuant to announcement
previously made.

The following members of the Joint Committee were present:

Hon. Lloyd L. Schroeder, (presiding),

Hon. H. Rivington Pyne,

Hon. Edward J. O’Mara,

Hon. John M. Summerill Jr.,

Hon. Dominie A. Cavicchia,

Hon. Vinceent S. Haneman,

Hon. Mildred A. Preen.

The Chairman opened the Hearing and the Hearing proceeded
as follows:

Mgr. ScHROEDER: The hearing will be opened.

May I say at the outset for the benefit of those who did not
attend the last hearing, that we will hear today arguments on
Article IIT of the Proposed Revision of the New Jersey State
Constitution.

We will hear first the proponents, second the opponents, and
then those who favor modification of Article III.

The first speaker today is Commissioner Spencer Miller Jr.,
representing the New Jersey Committee on Constitutional Con-
vention. Commissioner Miller.

Mgr. SPENCER MILLER JR.: Mr. Chairman, and Members of the
Joint Legislative Committee :

James Bryce in his great treatise on the American Common-
wealth said that the strength of our system of government con-
sisted in this—that under our Federal system of sovereign states
we had forty-eight state laboratories in which to test out govern-
mental policies and laws before their universal adoption.

112
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That has, in fact, been both the accepted philosophy of Amer-
ican Government and the method by which we have evolved many
of our legislative standards, as well as our fundamental law, and
it has been a sound and democratic procedure to test political
philosophy in the light of practical experience.

In a real sense, the movement for revision of the Constitution
of the State of New Jersey rests on the solid ground of practical
experience. For years now citizens representing all sections and
all groups within this State have become conscious of the defects
of our frame of government and have insisted that an orderly
revision was necessary to bring about more responsible and effi-
cient government. Beginning with Governor Parker in 1873, no
less than eight Governors elected by the whole people have insisted
on the basic revisions of the Constitution, in addition to which, the
two major political parties have in their last platform made solemn
covenants with the people of this State to translate this popular
demand into practical and procedural terms.

In speaking to you, then, this morning in behalf of the New
Jersey Committee on the Constitutional Convention on the third
Article of the Proposed Constitution, may I make bold to assert
that no lover of democratic government can fail to be alarmed at
the wide-spread lack of confidence in the American Legislature.
This want of confidence reaches to our own State Legislature. Now
the heart of any system of representative government is the Legis-
lature. If that heart is not sound, the whole system is unsound.
Disrespect for the Legislature and the legislative processes is neces-
sarily disrespect for our whole system of representative
government.

Fortunately many of the causes for the contemporary dis-
paragement of the New Jersey Legislature are neither hard to
discover nor difficult to remedy—if we are willing to take a mod-
erate cure. The evils in our present system we know from our
own experience. The appropriate cures for some of those evils are
obvious, and experience in other states has tested a number of
them.

There is a growing school of thought, which will undoubtedly
find worthy expression here today, that the one fundamental cure
for legislative ills is the substitution of a small one-house legisla-
ture, proportioned strictly to population, for our present two-house
system, representing both people and acres. T have no quarrel with
this proposal if a substantial majority of the people of all parts
of the State see fit to embrace it. As a student of Government,
however, I should like to suggest that present evils do not neces-
sarily all flow from a single basic constitutional defect. Many of
them certainly may be attributed to a combination of constitu-
tional details, which together tend to make it difficult or impossi-
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ble for the liegislature to perform its basic functions with due
efficiency and responsibility. The Revision Commission obviously
proceeded on this theory and prescribed a considerable number of
specific changes. Many of these changes appear comparatively un-
important in themselves, but taken together they add up to a very
considerable and salutary reform. A number of them strike direct-
ly at some of the most grievous abuses of which we are all aware.
In combination we can confidently predict that they would vastly
improve the whole mental and moral elimate in which the New
Jersey governments, state and local, perform.

There are doubtless other specific changes of the same sort
which might well be added to the list, and which very probably
will be suggested by others here today. I think for example of
some curb, such as is contained in the New York Constitution, on
the enactment of laws under the suspension of rules, as well as
the possibility of some more fundamental safeguard of the right
of the people as the initiative or a provision for a referendum on
measures over which the two houses are unable to agree.

My purpose this morning in speaking in behalf of this Com-
mittee is to point out certain fundamental principles upon which
most citizens of New Jersey agree, and to express the gratitude
of all of us to the Revision Commission for the way in which they
attempted to conform the provisions of their draft Constitution to
those principles. In order to do this it will be necessary, as the
Commission did in its own explanation of Article ITI, to point to
a number of clauses in other Articles which bear on the
Legislature.

The essential function of the Legislature is to represent the
enduring interest of the people of the whole State in the for-
mulation of public policy, as distinguished from the administra-
tion of such policy. No one can know better than you gentlemen
and lady that the faithful and effective performance of this fune-
tion is seriously impeded by constitutional arrangements which
make it impossible for members of the Legislature to give suffi-
ciently informed, deliberate and concentrated attention to it. An-
nual elections, inadequate compensation, lack of provision for con-
tinuous legislative leadership and expert assistance in the planning
of a legislative program, cramping constitutional restriction of the
power to secure needed information, and the terrific burden of
essential executive functions, combined with inadequate protection
from importunate local and special interests, ereate an adverse sit-
uation in which it is extraordinarily difficult to function effectively.
The wonder at times is that you have succeeded so well under all
these restrictions.

As you run down through the changes proposed by the Re-
vision Commission, one sees how aptly they were devised to free
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the Legislature from these hampering limitations. May I run
through the list quickly:

First, the extensions of the term of legislators from one and
three to two and four years, with elections in odd years, to permit
the concentration of the voters on State issues, and enable candi-
dates to secure a fair public hearing.

Second, the limited regular sessions every other year, in order
to give time for planning new legislation and testing old
legislation. .

Third, increased compensation in order to permit legislators
without undue personal sacrifice to give adequate attention to their
legislative task.

Fourth, a Legislative Council to give continuous, united and
official leadership to the whole Legislature and to engage needed
technical assistance.

Fifth, limitations on legislative patronage, designed to permit
legislators to give undivided attention to the formulation of publice
policy and the general welfare, and to free them to act as impartial
critics and auditors of State administration. Those limitations
include :

a. Prohibition against legislative appointment of all offices.
The single and proper exception is to vest in the Legis-
lature the historic power over public funds through the
appointment of the State Treasurer and State
Comptroller.

b. The requirement of Senatorial action by public vote on
gubernatorial nominations within thirty days, designed
to enable the Senate to act as a body, and to free in-
dividual Senators from embarrassing local pressures.

c. The prohibition against the appointment of legislators
direectly to public office, designed primarily to insure the
independence of the Legislature by making it impossible
for a Governor even to attempt to trade jobs for votes.

d. The limitation on the number of administrative depart-
ments in Article IV, and the constitutional provision for
the merit system in Article VI, which should free the
Legislature from the troublesome demands of local and
special interests for the creation of unnecessary State
agencies, and the enactment of patronage laws for the
benefit of particular persons or interests.

Sixth, other provisions to free legislators from the threats and
pressure of local and special interests include:

a. Prohibition against special or local laws affecting the
emoluments, tenure, terms, or pension rights of public
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officers or employees; or relating to taxation or tax
exemption.

. Prohibition against legislation impairing the right of

Labor to organize and bargain collectively.

. Registration and regulation of lobbyists in the public

interest.

. The requirement of a two-thirds vote to override the

veto of the Governor on an appropriation measure (Arti-
cle IV, Section II, Paragraph 4) or to pass a Supple-
mentary Appropriation (Article VII, Paragraph 5). This
is a very valuable protection to the Legislature as the
guardian of the general interest. It gives the legislator
protection against pressure to “log-roll” an improper
item into an appropriation bill.

Seventh, provisions designed to confirm or protect certain legis-

lative powers essential to effective action in the public interest:

a. Broadening of the power to pass zoning and excess con-

demnation laws (Article IIT, Section VII, Paragraphs 6
and 7).

. Power to facilitate cooperation with the Federal Govern-

ment by conforming State regulations to coordinate Fed-
eral regulation (Article ITI, Section VI, Paragraph 7).
This sort of thing is necessary in order to enable the
State to participate in a program which necessarily in-
volves some setting of uniform standards by the Federal
Government, but in which State administration is
desirable. )

. The confirmation of the Legislature as the residuary

legatee of all unspecified governmental power (Article
IT, Paragraph 2).

Confirmation and strengthening of the investigatory
power of the Legislature. The whittling of this, one of
the original powers of all English-speaking Legislatures,
which has taken place in recent years has held great
potential danger for the State. To give the Legislature
the essentially executive power to appoint to public
office, and then deny it adequate power to investigate
the conduct of public officers has been a great mistake.
A Legislature is by nature incapable of acting as a
responsible chief administrator, but it can and should
act for the people year in and year out as the critic of
the conduct of administration.

These changes as proposed in Article TIT are none of them

revolutionary in any fundamental sense. They are, however, in



Morning Session, July 15, 1942 117

the best American tradition of progress by evolution and learning
by experience in our laboratories of democratic government.

MR. SCHROEDER: Mr. Paul, do you desire now to introduce
those who are proponents?

Mg. Paun: I would like to call first on Mr. Arnold Koch, of
Monteclair, Chairman of the Montclair Committee of Citizens on
Constitutional Convention.

Mg. ArnvoLp Kocm: Mr. Chairman, Ladies and Gentlemen:

Instead of talking to you on behalf of the Monteclair Division
of the Committee on Constitutional Convention, I would rather talk
to you as one who gets around; in other words, we have spoken
to so many citizens of all classes that I think you will be interested
to know what the ordinary ecitizen thinks about the old Constitu-
tion and the proposed new Constitution. So I will not speak to
you on behalf of any group of farmers or manufacturers or on
behalf of any undisclosed principal but rather on what I have
learned as I went around my little town of Montelair.

First of all, I want to say, when my committee was created, I
deliberately kept off the committee anyone who was too definitely
allied with either of the two political parties. I didn’t want to
have our citizens believe that any political group was fostering
this but we wanted to appeal to the citizens just on the basis of
good government, and the only qualifications therefore for mem-
bership on my little committee were that the people were interested
in good government and were willing to go out and work. In
that connection we sent out at least one hundred invitations to
all types of organizations in our town, asking them for permission
for us to send speakers to them at their next meeting. We there-
fore spoke at every school, and there are fifteen schools in Mont-
clair. We spoke at innumerable service group luncheons. Some-
times we got them free and sometimes we had to pay for our lunch.
And we spoke at many ladies’ organizations, and the commuters’
organization. On our committee we not only had commuters, of
which there are many in Montelair, but local businessmen, and I
am personally very proud of the membership of my committee
because it was very representative of our town. As I said, we
spoke to the poor people and the rich—the holder of the A card
and the holder of the X card,—and we found this certainly to be
the reaction in every ease—that if you sit down with these people
and talk about the old Constitution and eompare that with what
is being dome in other states than ours, they invariably feel, and
s0 express themselves, that our Constitution is quite a costly
experience and certainly in wartime we cannot afford it any
longer. You cannot get away with it by saying—as someone said
last week, “What are you talking about, old Constitution? This
1844 Constitution has been amended four different times,” and
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therefore the insinuation is that every time you amend a Constitu-
tion you entirely overhaul it and make it a reconditioned Constitu-
tion. That is all right if you -are not bothered with questioning
after your speeches, but if you expect to be asked questions you
don’t want to pull that gag, because the first thing the people will
do is say, “Now, tell us about the amendment, to see whether or
not that did revise our Constitution of 1844,” and you will start
with the most recent amendment in 1939 and you will tell them
that that had to do only with horseracing, and they will ask about
the 1897 amendment, and that had to do with horseracing. Now,
horses are getting to be more popular in these days but still they
have not a very definite function in State government as yet.
Then the next amendment in 1927 approved a zoning ordinance
that had mostly to do with local situations and had nothing to do
with bringing our State’s governmental procedure up to date. The
only one that tried to scratch the surface was one way back in
1875, and none of us were there to help do a good job. So I say
vou will find these people, when you can get their audience and
sit down with them calmly, are not going to be content until they
know quite a bit about the Constitution and what is wrong with
the old Constitution.

Now, even a lawyer can get down to the point. We get down
to Article III. I am certainly in favor of the increased salary,—
I don’t see how anyone can oppose that in these days—and also
the new term of office for Assemblymen and Senators, and also for
biennial sessions. Now, as to those changes, someone said we must
not experiment during these perilous times. None of these changes
are brand new experiments. We look to at least a majority of the
other states for their valuable experience in connection with those
changes so you are not going on anything new or untried. Now
you come to some real objections that may be raised by people
later in the day, for whom T have the greatest respect and who
are undoubtedly better students of public law and the Constitution
than I am, and one is whether there should be only one house
instead of two; in other words, whether we should eliminate the
Qenate. The other is whether, if we continue with the Senate, the
representation is proper. Now, candidly, if we look at that really
honestly, those two points are serious points and they are points
on which the most well-meaning, most honorable people can seri-
ously differ, and yet, because of the fact that we are in the war,
T am going to urge the people that we do not enter into those con-
troversies because those are real controversies which may prolong
this for a long time, and I think that speed is so much more im-
portant than getting an absolutely perfect Constitution. If my
tires are bum today—as they are—I am going to be satisfied with
a recap or retread. I won’t be high hat and say they aren’t as
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good as new tires; I am going to try to get along until the war is
over and until the reconstruction period before I worry about get-
ting brand new tires. If we have an inefficient Constitution, which
most students will tell you we have, it is a luxury in peace-time
to have such a thing; it is a peril to have it in wartime.

‘We read every now and then that people in Russia are executed
because they were caught asleep at the switch—a locomotive engi-
neer is executed because he was negligent. That is drastic but
evidently they certainly realize the peril and extravagance of
negligence during wartime when you are faced with a terrible
foe. We don’t suggest anything like bumping off people who are
negligent. As lawyers, we like to have a little negligence now and
then. But we must streamline our Constitution, and the only real
criticism and the only honest criticism that totalitarian states can
make against democracy is that at times it is cumbersome and
inefficient. Here we have an opportunity of streamlining this so
it will tide us over for maybe twenty years. Some people have the
blissful idea if peace is declared next year or the year after, we
are going to run to the gasoline station and fill up our tanks, and
we will run to Sears-Roebuck and get four tires—maybe five or
six—and the most blissful optimism is that we will have lots of
money in our pockets to pay for the luxuries. I take the position
that the real headaches are going to come after we have defeated
the enemy ; therefore, we should now at this time get a Constitu-
tion which on its present basis is vastly superior to that of 1844,
and leave to 1962, or thereafter, the perfect Constitution, if there
is such a thing. Now, I say I therefore urge that we do not spend
too many months on this question of bicameral or unicameral gov-
ernment or on the question of representation. Coming from Essex
County, it is selfishly to my advantage to urge that Essex have
more Senators than Somerset or Monmouth. I am perfectly will-
ing to forget that as long as we speed this up at this time, but I
am only willing to make that compromise, provided we elevate the
position of the Governor to that which he enjoys in other states.

Someone said the other day that this Constitution might bet-
ter be called “The Governor’s Constitution”—it gives more powers
and everything. There again, let’s not try to pull that on the
people. Their first question is, after you get them excited about
“The Governor’s Constitution,”—“Tell me, what are they doing
in New York; what are they doing in Pennsylvania, and in other
States,” and you have to come back with the answer that what
we are trying to give to the Governor now is something which the
vast majority of the Governors have had in other states for years
and years. I am therefore urging that we take this legislative
Article as it is, for the sake of speed and for the sake of victory.

Mg. PavL: Mr. Chairman, T would like to call next on Mrs. RR.
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Barth, Chairman, Legislative Committee of the Consumers’ League
of New Jersey.

Mgs. Barrm: May I say on behalf of the Consumers’ League
that we agree heartily with the changes in Article I1I governing
the Legislature of the State of New Jersey. It is extremely im-
portant, we feel, that the changes in this Article become part of
the new Constitution. As someone who has spent a great deal of
time down here Monday night after Monday night for a great
many years, I think the change to one session of ninety days,
every other year, will be a very great improvement. Also, I
definitely feel that the men and women who come down here to do
the job of making laws for our State are entitled to more money,
and if we expect a better job they should get it.

We also feel that the limitation of power of appointment on
the Legislature is a very definite improvement. With all due
respect to the members of the Legislature, it has been abused on
numerous occasions, and we feel this is definitely an improvement
—so0 that in general we approve of Article IIT as set forth in the
Commission’s Report on Revision.

Mg. Paur.: Mr. Chairman,I would like to call next on Mr. Russell
‘Watson, representing the Chamber of Commerce of the State of
New Jersey:

Mg. Warson: Mr. Chairman, and Members of the Committee:

The State Chamber expresses the following views concerning
Article IIT with confidence, because in doing so it supports the
recommendations of the Commission on Revision of the New Jersey
Constitution which comprises in its membership experienced and
influential legislators of different political affiliations and distin-
guished eitizens who are thoroughly conversant with the legisla-
tive process. They are expert and are well qualified to make bene-
ficial recommendations by technical training, experience and high
civic purpose. The Chamber in advocating Article III as pro-
posed, relies upon the unanimous judgment of these experienced
legislators and close observers of the legislative scene in whose
good judgment and integrity it has absolute confidence.

Now, Article III may be boiled down into two eategories. There
are some provisions which would limit power and authority of the
Legisiature. There are other provisions which are designed to im-
prove the efficiency of the Legislature. They merely affect the
Legislature’s procedure without in any way affecting its power
or authority. Now, it has been said here at a previous hearing
that the whole tenor of this document, or rather the tenor of this
whole document, is toward executive dominance and legislative
insignificance. 1 think those are the words. Let us examine these
proposals of Article III briefly from that viewpoint and decide
whether they do in any way tend toward legislature insignificance.
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I shall not refer to executive dominance because that is a subject
more properly to be argued perhaps under Article IV when the
Committee arrives at that point. Now, preliminary to such an
examination of Article III, let us have in mind that democratie
government is under great strain today. Following this war it
will be subjected to even greater strain. Many thoughtful citizens
think that we are already at the threshhold of one-party govern-
ment, with all that that would bring in its train. If democratic
government is to survive, it will do so only because of its efficiency
and integrity, and therefore anything which tends to promote the
efficiency and integrity of the demoecratic system is desirable.

Now, let us look at these provisions from that standpoint, first
paying attention to those which affect merely the procedure of the
Legislature and are designed to improve its efficiency. First, we
have the provision for biennial sessions, which, according to the
Commission’s Report, is the practice in all but two or three of the
States of the Union, a biennial session limited to ninety days, with
appropriate provision for the calling of special sessions confined
to fifteen days and to the specific purpose of the call. The terms
of Senators would be extended to four years and of Assemblymen
to two years with elections in odd numbered years so that they
should not be influenced by the issues of Presidential and Con-
gressional elections.

These provisions proposed by the Commission certainly do not
diminish the power or authority of the liegislature. Upon the
contrary, they are designed to improve its procedure. They would
not dictate legislative decisions—they would merely require that
such decisions be made within a reasonable time. I personally
know the members of this committee well enough to know that
if they were in my place they would agree that in the past, legis-
lative decisions have often been unduly delayed by protracted
discussions, by the infrequency of committee meetings, by inability
to come to decisions, sometimes by sheer procrastination and waste
of time of the Legislature and of its members, and most of the
committee and members of the Legislature would themselves be
thankful if there were some different procedure. Now, it is com-
mon knowledge that most human beings do their best work under
pressure, and if, when the Legislature convened, it knew it had
ninety days within which to do the job, the job would be done.
Therefore, these provisions would merely require more frequent
meetings and the conclusion of the Legislature’s business within
ninety days, to the advantage of the public.

Now, special sessions are provided for. Particularly in these
times, there may be emergencies and there may be unforeseen
major business which may require the calling of a special session.
The machinery is available.
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It is unnecessary to dwell upon the extender of terms. The
wisdom of them is self-evident.

Now, let’s go to these recommendations which are in a different
category because they would limit the power and authority of the
Legislature in certain respects. The first is a provision that legis-
lators shall not be eligible for state office during their term or
for one year thereafter. In advocating this provision, let me say
very specifically that there are many officers in the State service,
judicial and administrative, who were elected or appointed directly
from the Legislature and who are ecompetent, able, faithful public
servants. This is not, however, a question of personalities. What
this provision tends to do—or may I say accurately, what this pro-
vision tends to do in our view is to remove the contingency that
the official acts of legislators might be influenced by their desires
or hopes for appointment to judgeships or administrative positions,
and that undoubtedly the removal of such temptation would be in
the public interest. Now, speaking again of the integrity of the
demoecratic system—if it is to survive, a provision of this kind
is distinetly in that category.

Now, the next provision which limits the power and authority
of the Legislature is that one which would prohibit the Legislature
from appointing any executive, administrative or judicial officer
except the State Treasurer and the State Comptroller. The nomina-
tion of such officers is clearly an executive function. Just as
clearly, the confirmation of such nominations is a Senate function.
Let us look in a practical way at recent legislative history. There
have been times it ought to be admitted when the Legislature has
taken unto itself the power of appointing administrative officers,
and it has been incapable of doing so within a reasonable period
of time by reason of the conflicting political interests of its mem-
bership. We have a practical demonstration of the inability of the
Legislature, for political reasons, to function adequately as an
appointing power. We say that the power of appointment is and
should be an exeeutive function. Now, this does not diminish the
power or authority of the Legislature in practical effect because
the Senate under this Constitution would have the power of con-
firmation—ample power with which to prevent the appointment of
unfit persons. And another section of the Constitution is so worded
that the power of confirmation would reside in the Senate in all
cases in which the Legislature so enacted. For these reasons the
State Chamber advocates this change.

Now, the third provision which goes to the power and authority
of the Legislature is that one which requires the Senate to act on
all nominations within thirty days in public. Here again, the time
limit would require prompt transaction of this important phase
of public business. It would not in any way restrict the Senate’s
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decision—it would merely require that it be made with reasonable
promptness, and certainly the prompt transaction of public busi-
ness is in the public interest.

Now, the counsideration of nominations in public would serve
both the members of the Senate and the public. In practice, the
executive sessions of the Senate for consideration of nominations
are not private sessions. What goes on there leaks out—sometimes,
oftentimes in garbled form, and we read about it in the newspapers
the next day. Federal nominations are considered in public by the
Senate. It seems to us that this provision also is in the public
interest and should be adopted.

Now those are the only provisions—these three are the only
ones which in any way affect the power or authority of the Legis-
lature. It seems to us they will enhance its efficiency, make for its
integrity, and therefore should be adopted.

Now, there are some others. There is the restriction prohibiting
lobbying in legislative chambers and the regulation of it through
a system of ecompulsory registration. We regard this as meri-
torious. Lobbying, properly regulated, contributes to the funec-
tioning of the legislative process. It would, however, be in the
public interest if the identities of the proponents and opponents
of legislation and the financial gisbursements that are made in
connection therewith were matters of public record.

Now, especially, the Chamber advocates the provision which
would establish a legislative council. Here is another provision
which would improve efficiency of the Liegislature but which would
in no way diminish its power or authority. It is praectically im-
possible for all of the members of the Legislature to be expertly
conversant with the great variety of legislative subjects which they
must consider, many of which are technical and complex. It is
well known that much of such legislation is drafted and promoted
by special interests which are specially eoncerned and that the full
meaning and effect thereof are not fully comprehended by all of
the legislators who vote thereon, and this is because the Legisla-
ture lacks the facilities with which to do its own research and to
do its own bill draftine. An approach toward it has been made
in our friends the Commission on Statutes, who do excellent work
in coordinating legislation with the Revised Statutes, but the
functions of such a legislative council are really necessary. Legis-
lators must rely upon the representation oftentimes of the spon-
sors of such legislation—and I say this advisedly, oftentimes it is
of dubious quality with respect both to draftsmanship and con-
tents, and specific instances can be cited, recent ones, too. Com-
mittee meetings have been irregular and infrequent. That is in-
herent in the one meeting a week system, and cannot be avoided.
The establishment of a legislative council consisting of the Gov-
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ernor, or in his absence, the Attorney General, the President of the
Senate, the Speaker, and the Majority and Minority Leaders of
both Houses, adequately staffed for the preparation of legislative
programs, accurate and thorough research and the drafting of
legislation would at once improve the quality of bills and, by reason
of their source, would inspire the confidence of the legislators in
their purpose and integrity. This counecil of six legislative mem-
bers, consisting of the duly elected officers of the Legislature itself,
would be at all times subject to the direction and control of the
Legislature, and certainly then, as now, the Legislature would be
the seat of legislative power. Here again there is no diminution
whatever of legislative power or authority. Another consideration
in this connection is that the representation of the Governor upon
the council would make for better cooperation and better under-
standing between the executive and legislative branches. Then
there is the increase in salary to $1500 per year plus $500 for the
President of the Senate and Speaker and with an additional $1500
for the members of the legislative counecil. The Chamber thinks
that these proposed increases in compensation are, if anything,
less than reasonable. It appears in the report members of the
Ohio and Massachusetts Legislatures receive $2000 a year. Cer-
tainly, New Jersey is comparable with those States economically,
in point of population, and in point of service rendered by the
members of the Legislature.

The provisions modifying the zoning and condemnation clauses,
intended to remove doubts concerning the present constitutionality
of some such provisions, and the requirements prohibiting private
- laws changing the salary, term, tenure or pension rights of public
officers or employees are eminently desirable, we think.

The argument was made at the first hearing that the tenor of
the entire document is toward executive dominance and legislative
insignificance. This statement is grossly inaccurate as applied
either to the whole document or to Article III now under
consideration.

The provisions regulating legislature procedure would not in
any particular dictate, preclude or circumscribe legislative action.
They would merely require that the Legislature make such deci-
sions as it chooses within a reasonable time,.

The proposed ineligibility of legislators for appointment to
state office would not diminish the power of the Legislature to
legislate. It would merely eliminate a perquisite of doubtful
propriety.

The limitation of appointment or election of state officers by
the Legislature to the State Treasurer and State Comptroller like-
wise would not limit legislative authority. The State Treasurer
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and the State Comptroller are legislative agents and therefore
should be elected by it. The Legislature would participate in other
appointments and would have power to prevent appointments of
unqualified persons through the wide power of confirmation of
nominations vested in the Senate.

Likewise, public consideration of nominations would in no
wise diminish the power of the Legislature to act on them of its
own free will and accord.

The proposed legislative council would be a useful agent of the
Legislature which would facilitate its work and would immeasur-
ably improve the quality of its product.

Certainly the proposed moderate increase of compensation
would not shorten the stature of the Legislature and the regulation
of lobbying would be distinctly beneficial to it.

Far from rendering the Legislature insignificant, these provis-
fons would aid the Legislature by insuring prompt and orderly
procedure, by preserving its integrity and by providing it with
better facilities. The Legislature would still be—and this is a
point which was mooted at the last hearing—the Legislature would
still be, as it should be, the repository of all powers of government
not vested in the executive or judicial branches, not in conflict
with the rights reserved by the people in the Bill of Rights or
elsewhere, and not specifically prohibited to it. This is manifestly
as broad and sweeping a grant of governmental power as language
can convey.

Mr. Chairman, I would like to speak as a modifier on one of the
provisions of Article IIT, May I reserve that privilege?

Mgr. ScHROEDER: Yes, Mr. Watson, you may.

Mr. Paun: I would like to call next on Mr. Mortimer Eisner
of Newark, of the University of Newark Law School.

Mr. Eisner: Mr. Chairman and ladies and gentlemen: As I
was leaving this meeting the last time, the opposition to this revi-
sion voiced a statement which seems to me should be disposed of,
and that is these people who are asking revision of this present
Constitution do not do so because the present Constitution is old;
that isn’t the reason. The reasons have already been elaborated
upon at length. The case for revision seems to me, and evidently
to most of the people here, to be clear. I submit that what we
ought to do is discuss this thing frankly and truthfully but that
the opposition cannot expect to win against those who seek revision
of the present Constitution by setting up straw men and knocking
them down. Article III, which has been outlined at length and
discussed by Mr. Miller and Mr. Watson, represents one thing
only that I would like to say, and that is this: For the past many
years there has been a tendency in the administration of this State
Government to administer the State through the art of politics.
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Now, I do not for one minute underestimate the importance of the
essential value of polities in the political system here, but it seems
to me that we have come to the point—and this Article I1I erystal-
izes this view—namely, we must in some way bring the State back
so it is administered in the science of government, and I make that
distinetion only as a teacher of law who has seen a lot of students
come and go and who have asked a lot of questions with respect
to what the law is and what it means, and in particular I point
out to you that section which provides for a legislative couneil with
research and draftsmamship analysis and skillful help. It would
seem to me that in the interest of good government for the future
we need that legislative eouncil as much as we need anything and
we certainly need a great deal of this revision. So I say to you that
what this revision does and what Article ITI particularly does is
bring back into the science of government the best knowledge that
we have, the best experience—the Constitution of the State—and
it brings administration of the government into a form that is con-
sistent with that science, and gives less emphasis—if 1 may—to
the art of polities which, though colorful and dramatic if skillfully
used, nevertheless has been the unfortunate method by which, for
the past number of years, the State has been administered.

Subject to such revisions and modifications as a great majority
in their wisdom see, I believe this Article IIT represents the best
thought and best judgment on what the legislative functions should
be, and I support it on that basis.

Mr. Pavurn: The next speaker is Mr. Robert McManus, of Hun-
terdon County, Editor of the New Jersey Spokesman.

Mg. McManvus: Mr. Chairman, members of the Committee: I
made the statement last week, which is somewhat. incorrect, that
the members of the Chamber of Commerce had been polled on this
proposed new Constitution. I have since been informed that what
happened was that the members were sent copies of the Constitu-
tion, so they did not actually receive a ballot nor were they asked
to register their opinion. However, I understand they did respond
emphatically and overwhelmingly in favor of the new Constitution.
Also, there were other actions taken to consult the membership.
Several meetings were held and speeches were made by Senator
Hendrickson, Mr. Erdman, and other persons conversant with the
subject. So I would like to correct the record to that extent.

For more than two years Spokesman magazine has attempted
to show by word and picture, by editorial and special article, what
has been happening to the legislative proeess in New Jersey. We
have called attention again and again to the ridiculously small
salaries of legislators and asserted that $500 a year did not begin
to compensate them for the work they do. We have shown their
lack of facilities for accomplishing their many diffieult tasks, and
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pointed to the fact that they did not even have the power to inves-
tigate the election of a Governor despite grave evidence of irregu-
larity in that election. We have printed pictures of the Legislature
in session, with the floor overrun with lobbyists. We have demon-
strated how the processes of free representative government have
been strangled in the secrecy of the eaucus chamber, and told how
the legitimate business of the Legislature has been thrown into
chaos by endless quarrels over the making of appointments, which
should never have become a legislative function.

We have cited the many instances in which our almost powerless
figurehead Governors have had to buy votes from members of the
House and Senate with the promise of jobs on the State payroll.
We have stated that in New Jersey the legislative function, the
heart of democratic government, had become so disorganized, so
diseased, that it seemed to argue that democracy was a decaying
institution.

At this erucial moment in American history, there is a far too
widely held belief that our democracy is graft-ridden and incom-
petent by its very nature, but we should love it anyway. We have
formed the habit of blaming weakness of human nature on democ-
racy. As far as we, Spokesman Magazine, are concerned, we would
like to bring a punch right up from the floor against any such
belief. If our democracy is graft-ridden and incompetent, it is not
the fault of democracy itself; it is the fault of the people who ad-
minister it. 1t can be made more honest, it can be made more effi-
cient, and still remain democracy if we have the will to do it.
Article ITT is a long step in this direction. For all of these reasons,
we emphatically approve it.

Mr. Paur: Mr. Winthrop A. Mandell, president of the Inde-
pendent Club of East Orange.

Mgr. ManprrLn: Mr. Chairman, members of the Legislative
Committee, ladies and gentlemen: I have a letter here from our
Westfield Club, which T would like to read, that is decidedly on
the proponents’ side. Mr. Chairman, I would like to be given an
opportunity to speak on modification also, if I might,

“Your committee has under consideration the report of
the Commission whose report constituted a proposed new
Constitution for the State of New Jersey. The Independent
Club of Westfield has gone over this constitution quite care-
fully and we wish to express to you a very strong support
of the Commission’s recommendations as submitted. The
reasons for this support may be summarized as follows:

1. The need for a modern Constitution gaitled to the
problems of present day State Government which is appar-
ent to all thinking people.
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2. Piecemeal revision under the existing Constitution is
virtually impossible.

v The Commission represents a bi-partisan recom-
mendation and the membership of the Commission was of
very high caliber and integrity. This leads us to believe that
their report as a whole is as good or better than could be
obtained by other procedure.

4. The proposed new Constitution does remedy the
major problems and does create a workable functioning
system. To say that it could not be improved is beside the
point. It is vastly superior to what we now have, it repre-
sents a coherent approach to the fundamental problems and
if attacked piece by piece the result has a strong chance of
being hodge podge.

5. The proposed Constitution has provision for revision
by a relatively simple procedure and this should be kept in
the foreground in all of these discussions. Thus by accept-
ing the Constitution as proposed we can make a vast im-
provement in State Government immediately and improve
it as we go along. If we try to weed out every defect, this
generation will be dead before we have any improvement.

For the above reasons we are strongly in favor of
action now on the Constitution as proposed by the Commis-
sion and revision later under the simplified procedure after
some experience has not only shown the need for revision
but indicated the proper course such revision should take.

Very truly yours,
(Signed) Frank S. G. Williams
President of Independent Club of Westfield.”

Mr. Pauvrn: I would like to call next on Mr. Walter Beyer,
Chairman of the Committee of Atlantic County on Constitutional
Revision. :

Mgr. BEYEr: Mr. Chairman and ladies and gentlemen: I want
to endorse this Constitution generally and particularly Article ITI.
I think the Constitutional Commission has done an excellent job.
It has produced a document that has removed many of the inef-
ficiencies of our present government and still has done it in such
a way that it has not raised a great deal of petty objection. There
is no need for me to review again the advantages of Article III in
the proposed Constitution. You have heard some excellent argu-
ments from Mr., Miller and Mr. Watson, and I can say I endorse
them. However, I do want to point to one or two things in that
Article because I believe they should be stressed. I think the legis-
lative council is an excellent idea and I think that with a legisla-
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tive council we will get better legislation and we will get legislation
that will be to the advantage of all the people and not just to
certain groups that may pester the Legislature as they do now. I
also think that removing the legislators from eligibility for ap-
pointive office during their terms is excellent. I think that that is
a very desirable feature to be put in our revised Constitution. I
have heard a lot of talk, particularly in South Jersey, that this is
not the time to change our Constitution because of the times we
are going through, but when we realize our Constitution of 1776
was born in revolution and the revision of 1844 was the result ot
the hard times we were going through, I think that only in times
of distress and conflict such as we are experiencing now do the
people realize the need for better government and that they look
to their Constitution for that better government. The revision
gives us better government. There is one thing that I want to
stress at this time—it is rather selfish, I would say—I believe that
the times are such that we are going to get a new Constitution
whether you approve the revision or not. We will get it either by
convention or we will get it in the manner proposed by the Com-
mission. Coming from South Jersey and being a Republican, T
appreciate that South Jersey has and enjoys an unusual represen-
tation in the Senate. We have heard other speakers refer to that
point. T appeal to the representatives from South Jersey to con-
sider seriously this method of adoption and adopting this revision
or recommending this revision because this revision has not dis-
turbed the representation of the South Jersey counties. If this re-
vision is not submitted to the people, the people will demand a
convention and if we have a eonvention I do not think that South
Jersey will enjoy the representation it does now, and purely from
a selfish point of view I think the South Jersey members of the
Legislature should consider that point seriously. Now, I don’t
think that they should come through with a document that alters
the important points on good government and still retains the
representative feature, because then people will not approve of it.
I have talked to a lot of people in South Jersey, particularly in
Atlantic County, and I can say that all with whom T talked were
heartily in favor off this revision. There are many features in the
revision, as I stated, that will bring better government, and T think
that Article IIT is a section in the proposed Constitution that will
preserve our democratic processes. Unfortunately in this State,
and I say this advisedly, the Legislature has a disproportionate
place in our government. I think that this revision will put the
Legislature in the position where it belongs with relation to the
executive and judicial branches of government, and I, representing
the committee that I do from Atlantic County as well as personally,
heartily recommend that Article ITT be approved.
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Mg. Paun: Miss Evelyn Seufert of Englewood, Co-Chairman
of the Bergen County League on Constitutional Convention.

Miss SeurerrT: Mr. Chairman, members of the Committee,
ladies and gentlemen: The Bergen County Unit of the New Jersey
Committee on the Constitutional Convention is on the whole in
favor of Article ITT as it has been revised by the Commission. We
particularly approve of many of the changes and improvements
which Mr. Miller has already pointed out and which other speakers
this morning have enlarged upon. There would be no use in
taking up your time now in going through those same points again.
There are, however, perhaps two or three facts which might be
emphasized in connection with these changes, some of the changes
in Article ITT, which I would like to bring to your attention, speak-
ing very practically. After all the theory is over, when we get
down to actually changing our Constitution of course it has to be
done entirely from a practical point of view. In connection with
the restriction on the legislators, making them ineligible to accept
appointive positions in the State Government during their terms
of office as legislators or one year thereafter, much has been said
this morning about that, commending the change, commending
this restriction. There is perhaps one more fact which we might
consider as to why this change is being recommended. After all,
the voters elect their representatives for one purpose and the pur-
pose is to represent them in the Legislature, not_in the administra-
tive department or judiciary, but they have selected the legislators
to make the laws for them in each one of their counties. Now, if a
legislator takes his position in the Legislature, starts out as a legis-
lator, and then becomes an administrator or a judge or a vice-
chancellor, he is not doing the job he was sent to Trenton to do;
he is breaking his faith with his constituents. He was sent there
to represent them in the Legislature. They have other ways of
selecting administrators and judges. I think that is a point which
we should consider when we weigh the value of this proposed
change. To show you how extensive—of course, the legislators know
well how extensive—the practice is of legislators going into the
Legislature for a short term and then going on to, we might say,
more remunerative and certainly longer term positions, in our
present administrative setup alone, and I am excluding the courts,
there are almost half of the composition of the Senate now holding
administrative positions, and these administrators are of the imme-
diate session or term of the Senate or the very recent past Senates.
In other words, there are today ten former Senators, perhaps
more—this is a very rough checkup—who now hold administrative
positions, who have served in this past session of the Senate or
immediate past ones, and who gave up their positions as Legis-
lators to take these other offices. That is ten out of twenty-one,



Morning Session, July 15, 1942 131

almost half, and that, I submit, is a vicious system. We are not
getting the representation that we asked for when we voted for
these representatives.

Another practical point in connection with another change and
that is the change suggested for the legislative council—we have
heard the value of that council expressed—another angle is this,
ladies and gentlemen: For the past twenty years we have had a
very peculiar situation, political situation, in New Jersey, where
the great majority of the chief executives have been of one political
party and the majority of the Legislatures of another political
party. To speak frankly, of course the Governor is, in the great
majority of cases, a Democrat, and the Legislature is Republican.
Now, that of course does not especially make for harmony in
Trenton. Where you have the executive department of one party
and the legislature of another, there is naturally a conflict of
interests. The legislative council would tend greatly to bridge that
gap between the executive and legislative departments as it now
exists, because the Covernor becomes a member of the legislative
council and the Governor must sit down with the leaders of the
House and the leaders of the Senate and work out legislation, for-
mulate plans, for each session of the Legislature. That very act of
sitting down and working out legislation with the Legislature and
talking things over, as you know, helps greatly, too, to do away
with the conflict that may exist between the two departments. So
that is another reason why we feel the legislative council, consisting
of the Governor and leaders of both houses and minority leaders,
would ‘be a vast improvement in our system of legislation in this
State.

Mr. Paur: Mr. Chairman, I think that concludes the number
of proponents. However, before we conclude I want to state that
there were a number of people at the last meeting who said they
are on the whole in favor of this particular section but had omne
or two things to suggest. I proposed they be called on later as
modificationists.

Mg. ScHROEDER: Are there any other proponents of Article
III? If not, we will proceed to hear the opponents of Article III.
The first speaker will be Mr. R. Robinson Chance of Summit, New
Jersey, representing the Manufacturers’ Association of New Jersey.

Mr. CEANCE: Mr. Chairman and members of the Committee:

I shall make a few introductory comments with regard to cer-
tain ideas that have been developed this morning. One of those
was with respect to setting up straw men and knocking them down.
As to whom this reference was addressed, of course we must use
our own judgment. Personally, I diselaim that any straw men
are being set up by me. The straw men that I go after are the
straw men set up by the Commission and which should be set on
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fire or knocked over or have something done to them. I noted
with interest also that one of the speakers cited Bryce on the
American Commonwealth. There are some nice things in there. I
was afraid to cite that because that was written before I was
born and I was afraid they would say I was getting back in the
realm of the Constitution so I didn’t pick out any selections from
that, but I did see in there that way back in the early days there
were three States that had the one-chamber legislature and that
they cast them aside and don’t have them any more. The only
place that I know of that has one is Nebraska. Later we shall
talk about the executive function and what the executive function
covers, when we come to Article IV, where it belongs. I also noted
with rather much interest that one gentleman insinuated that the
amendments that you have cover zoning and horseracing and that
they are not substantial things of great concern in the affairs of
a commonwealth. Well, the point that I would make with respect to
that is that if these two things which are not deemed of great mo-
ment in the affairs of a commonwealth can be put into a Constitu-
tion by amendment, certainly other things can be put in by amend-
ment, and if anybody has any desire for an amendment they can
bring it up under the method which we have in the Constitution at
the present time. If they can get zoning and horseracing over and
there are any real problems, why ean’t they get them over under
the present Constitution? The fact that nobody has pressed with
sufficient zeal and sufficient earnestness to get any of these con-
stitutional amendments in this time makes me think that perhaps
this widespread demand is not so widespread after all, or it would
have manifested itself in such a way that we would have had some
amendments before this. One of the gentlemen says that this does
not restrict the Liegislature, does not tend to executive domination,
but it leaves them with free hands. I shall discuss it more in de-
tail a little later, but in passing I say free hands to operate, yes—
shut you up for all of two years except for ninety days and let
the administrative agency make rules and regulations that have
the force of law in the meantime. That is freeing your hands,
that isn’t restricting the Legislature one bit!

Now, in this listing we are listed as in opposition and as to
much of the article we are in opposition, but I am pleased to be
able to say that there are two provisions in this article with which
the Manufacturers Association of New Jersey is in hearty aeccord.
One of them is the proposal for biennial elections of the Legisla-
ture, and the other is the proposal to fix the compensation of the
Legislature at a figure more commensurate with the time consumed
and services rendered than that now paid.

‘We thoroughly concur with the view that an annual allowance
of at least $1500 for each member of our Legislature is entirely
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proper. We also agree that the recommended additional compensa-
tion equal to one-third of their allowance as members should be
given to the President of the Senate and the Speaker of the House
of Assembly. Morever, the annual payments, we feel, to members
of the Legislature should be at least those amounts whether the
sessions and elections be held as now or biennially.

Now, in my discussion I have intermingled the questions of
biennial elections and increase in compensation to legislators. We
do not wish this‘fact to raise any implication that we believe that
the propositions should be submitted to the people together. The
propositions are separate; they should be separately submitted;
they should be submitted in the manner provided by the present
Constitution, and each should be treated by the Liegislature and
by the people as separate and independent propositions.

1t is emphasized that nothing that we have said, and nothing
that we shall say in the future, should be taken as implying that
any method of amending the present Constitution should be
attempted other than the method provided in the present Con-
stitution. We shall have more to say about this when we come to
consider Article IX of the Proposal, which deals with amend-
ments. It is sufficient to say now, that we do not believe that the
Amendment Article of the present Constitution should be either
ignored or bypassed.

There are certain other provisions in Article I11 which, if they
were submitted in the way prescribed by the Constitution and
were not inseparably tied up for submission with that and other
Articles, we would not oppose. It seems that the best way to make
our position clear is to consider Article I1I at length.

As the previous hearing came to a close the discussion con-
cerned what a Constitution is and whether the State Constitution
grants or merely limits sovereign powers. In this connection we
would like to add such enlightenment as comes from two opinions
in courts of this State.

In State v. Parkhurst, 9 N. J. L. 427, Chief Justice Kirkpatrick
rendered a minority opinion which as is said at page 434 appears
to have been sanctioned by the Court of Appeals, which reversed
the lower court.

At page 443, the Chief Justice said:

“What is a Constitution? According to the common aec-
ceptation of the word in these United States, it may be said
to be an agreement of the people, in their individual capaci-
ties, reduced to writing, establishing and fixing certain prin-
ciples for the government of themselves.

Among these principles, one of the most important in
all our Constitutions, is to prescribe and limit the objects
of legislative power. The people are sovereign, they are
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supreme in power. The Legislature acts by delegated and
circumseribed authority; circumscribed as to its objeets,
cirecumseribed as to its extent over those objects.”

In State, Winans et al., Pros. v. Crane, Collector of Cranford
Township, 36 N. J. Li. 394, Justice Bedle, speaking for the Supreme
Court, at page 403, said :

“ * % % The Legislature cannot pass an act to take the
land of one man and give it to another. That prohibition
is not in the constitution, yet it lies deep in the fundamental
nature of our government, which is intended, among other
things, to secure the natural and inalienable rights of prop-
erty. There are certain great principles of justice that the
people have not parted with to their legislatures, and which
cannot be violated without disregarding and defying the
essential nature of our government and system of laws.

The maxim under consideration has always been re-
garded in English Jurisprudence, as elementary and funda-
mental in judicial action, (Coke Lit., sec. 212, Broom 109.)
and, I think, ecan no more be materially invaded by the
legislature, than it could pass an act that a judge might
decide according to lot, or for a party who should give him
the most money. The Chief Justice, in Schroeder v. Ehlers,
says, ‘that a person cannot be a judge in his own case, has
ever been regarded as one of the fundamental maxims of
the law of nature;’ also, that the injustice of allowing it, is
intuitive in the human mind. In my judgment, the legisla-
ture is impotent to break down this great barrier to tyranny
and fraud.”

‘We think these judicial declarations are self-éxplanatory but
I would add that there is nothing in the Constitution proseribing
to the legislature the things which Justice Bedle said it had no
power to do.

Coming to the first paragraph of Article III of the Proposal,
it is found to read precisely the same as the provision of Article
IV, Section I, Paragraph 1, of the present Constitution. The words
in both instances are:

“The legislative power shall be vested in a Senate and
a General Assembly.”

It does not follow that these words mean the same in both
cases. This is so because in the Constitution there is no other
clause which indicates that persons in any other department than
the legislative shall exercise legislative powers, while, in the Pro-
posal, Article II, as already noted, implies that administrative
agencies, as well as the Legislature, shall exercise legislative fune-
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tions. That such is the intention is further made apparent by

the explanation on page 16, of the Commission’s Report (p. 915).
It is there said:

“In order to serve the people effectively administrative

agencies which combine all three types of power have be-

come a permanent part of the machinery of government.”

While this is true as to municipal governments for the purpose
of municipal home rule, we do not think it should be conceded
as to state government. The spectacle of an administrative agency
being law maker, proseeutor and judge is altogether too familiar.

We are brought face to face with the question of whether the
first Paragraph of Article I1I, Section I, of the Proposal should
be supplemented by some provision which would limit the exercise
of legislative power in other hands than the Legislature.

I again commend to your attention the clause which I men-
tioned on Wednesday last which would require approval by the
Legislature of any rules and regulations of a legislative character
proposed by administrative agencies affecting private rights and
privileges before the same become effective.

That the intention of the Proposal is that the legislature will
leave most of the law making to administrative agencies is also
manifested by Article ITI, Section I, Paragraph 3. For in that
clause it is seen that provision is made to limit the sessions of the
Legislature to ninety calendar days in two years. Assuming that
they do not work on Sundays, the ninety-day period would leave
seventy-eight working days in the regular session. If holidays
intervene they might further reduce the period. If this time should
prove too short, the Legislature by this Proposal would be power-
less to extend it. It is stated definitely and in unequivoeal terms
that the two houses shall adjourn sine die not exceeding ninety
calendar days after meeting, except as provided in the Executive
Article of this Constitution. And it may be noted in passing that
the Executive Article exception mentioned is that in case the
Governor shall have sent to the Legislature an executive order
allocating or reallocating the powers of administrative depart-
ments, the Legislature may have as much as thirty extra days to
disapprove. Under Clause 4 of Article I, Seection I, special sessions
are to be called by the Governor upon petition of two-thirds of
the members of each House, and the Governor may call the Legis-
lature together in special session if in his opinion the public in-
terest requires it, but the provision as to special sessions is hobbled
and restricted by the requirements that the call for a special ses-
sion shall specify the matter or matters to be considered and no
other matter shall be considered at such session. A slip in the
call might frustrate the session, and substantial amendment in the
matter submitted would be prohibited as outside the call. Further-
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more, the provision with respect to special sessions limits them
to 15 days, which might not be long enough.

Now, you who have had legislative experience will realize how
preposterous it is to expeet the Legislature to work against the
time limit mentioned. First of all comes the problem of organiza-
tion at the opening of the session. There is necessarily some time
taken up in that. Furthermore, all bills must be read three times
in each House and when voted on at each passage the yeas and
nays must be taken and entered in the journal, page 39 (p. 937).
The session of the present Legislature merely meets to legislate for
one year (not for two as the Proposal for biennial sessions contem-
plates). About 250 laws are generally enacted. In a ninety-day
session, taking time out for Sundays, that would mean approxi-
mately three bills a day for each working day. Also, there are a
lot of other bills that are not passed which are introduced and
take up some time in their consideration. There may be some
delays because of lack of available copies of the bills introduced
and other time-consuming elements which of necessity arise (as
you members of the Legislature know from experience far better
than anyone could learn from hearsay). Indeed it is supposed
that it is not treason for a legislator to expect reasonable time for
consultation with his constituents as to the advisability and desir-
ability of legislation proposed from time to time or to have a
committee meeting and public hearing. Having all these things
in mind, it is believed that this time limitation on the Legislature
is preposterous and is clear indication that the Proposal contem-
plates that the Legislature should unite in asking the people to
vote on whether there should be a Constitution that reduces the
Legislature to insignificance—a place where they would have to
sit and take the things handed them by somebody—O.[K.—make
a rubber stamp or Charlie McCarthy out of the Legislature. We
don’t favor that.

The Proposal that the sessions be held biennially we have al-
ready indicated as being acceptable to our views but we feel this
ninety-day limitation is absurd and would be sure to do more
harm than good. I know that there are time limitations on Legis-
latures throughout the country but I think it will be hard to get
authorities who speak about this thing to say they have accom-
plished any good by their time limitation in other states.

Now, it is note that on page 17 of the Report (p. 917), it is said :

“This plan, including the 90 day limit on the duration
of the session, will concentrate legislative attention on im-
portant proposals, compel a short businesslike and con-
tinuous session, and curtail the mass of unnecessary laws.
It will encourage more men of ability, whose time is limited,
to seek seats in the Legislature.”
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It would have been interesting if the Report had specified
some of the supposed mass of unnecessary laws that it is thought
the Legislature has been giving attention to. It seems obvious from
the reference to continuous sessions that it will not be expected
that the Legislature will take time out for committee hearings.
The question is, where will these important proposals come from?

It is assumed that the Proposal contemplates that the so-called
important Proposals on which the Legislature would be expected
to concentrate attention would come from the legislative couneil
that is to be set up under the later provision, and 1 will consider
that a little later when I come to the provision that sets up the
legislative council.

In the meantime, the provision about called special sessions
made by Article ITI, Section I, Clause 4, and other provisions
prior to that, relating to legislative council, will be noted. Now,
the special session clause provides that the special sessions shall
be called by the Governor upon the petition of two-thirds of the
members of each house and may be called by the Governor at such
other times as in his opinion the public interest may require. Well,
first of all comes the question why should it be two-thirds instead of
a majority? We hear a lot about majority rule being one of the
elements of democracy, and if there is a majority in the Legisla-
ture that wants to pass some law, why shouldn’t they have the
richt to call a special session to pass on that law rather than
hamper and restrict the Legislature so the majority could not
pass the law they wanted to but had to get a two-third majority
to do it. Another question arises and that is as to what would
happen if the Governor received a petition of two-thirds of the
members of each House but failed to call the special session. It
is believed that there would be no way he could be made to do it.
The executive department is a coordinate branch of the govern-
ment and it is not believed that the judiciary would feel that it
should attempt to compel the Governor to call a special session.
Accordingly, if it had been desired to provide for the calling of
a special session on the petition of two-thirds of the members of
each House, a majority or any other number, some provision
should be made, whereby in the case of inaction by the Governor
upon the receipt of such petition, some officer of the Legislature
might call the special session.

We think also that the limitation of a special session to 15 days
is almost as objectionable as the 90 day limitation on the regular
sessions.

Now, Article ITI, Paragraph 2, suggests no argument on our
part. It only reconciles existing provisions with the proposal that
sessions would be held biennially instead of annually and makes
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the terms of Assemblymen and Senators two and four years,
respectively.

. Article ITI, Section III, headed Legislative Office, changes the
annual compensation of the Legislator to $1500. In the report,
the present compensation is indicated to be incommensurate with
time and service rendered and less than cerfain neighboring states,
mentioned on page 18 of the Report (p.917), allow to their Legis-
lators. Additional compensation of one-third of their allowance is
provided to the President of the Senate and the Speaker of the
House, and our agreement as to the propriety of this provision
has already been indicated.

The first Paragraph also recognized that certain members of
the Legislature shall receive extra pay for service on a legislative
council. When I speak about the legislative council, you will see
what I think about that.

Members of the Legislature not on the Liegislative Council are
forbidden any other allowance or emolument, directly or indirect-
ly, for any purpose whatever. That is Section III, Paragraph 1.
Now, it is supposed this would forbid receipt of fees for repre-
senting state agencies. Maybe it means the Legislature is to be
a full-time job. I don’t know what it means. I merely note the
point of this provision without debate.

Now, a substantial revision is proposed by Paragraph 3 of this
section where provision is made that no member of the Senate
or Assembly shall be eligible to hold any appointive office under
the authority of this State for one year after the time for which
he or she was elected. I have been unable to find anything in the
Report as to why this proposal is made. I suppose they thought
that the Governor that was to be Governor throughout the ages,
or from time to time, would be such a wholly and righteous insti-
tution that it would be terrible to suggest perhaps he might under-
take to influence votes by using the appointive power. I don’t
know what the idea was in leaving it out, but anyhow I find
nothing in the Report as to why this proposal was made. Its im-
plications are more or less obvious. Maybe that is why they
thought they would leave it out. The present Constitution, Article
IV, Section V, Paragraph 1, renders members of the Legislature
ineligible for nomination or appointment to offices which have
been created or the emoluments of which have been inecreased dur-
ing the time for which he was elected, but this proposal renders a
legislator ineligible for any appointment under the State for a
year beyond his term. Now, looked at from one point of view, it
seems rather hard on a legislator, who gives his time and effort
at meager pay, to say that for one year after he ceases to be a
legislator he eannot obtain an appointive office. The other side of
the argument of course is that under the suggested clause the
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power of appointment cannot be so effectively used to influence
members of the Legislature. Which of these conflicting points of
view is the sound one? We think the former.

As to the other provisions of Section III, we have no desire to
debate.

Now, Article IIT, Section IV, Paragraphs 1 to 5, do not seem
to make provision as to legislative procedure any different from
existing procedures.

Paragraphs 6 and 7 of that section are new. Paragraph 6 is,
“the Senate shall vote in public on the question of confirmation of
any nomination to office made by the Governor.” We perceive no
reason why this is not a proper provision. It would still leave dis-
cussion in executive session possible, and naturally there are some
things which it is desired to say as to whether or not a man should
have an appointment that one would prefer to say in private rather
than say it in public. The voting in public would be a protection
to the extent that the people could see how a fellow voted, and in
the last analysis that is what counts. It doesn’t make much differ-
ence what you say in the back room; it is how you vote. We don’t
see any particular objection to that.

Now, the Seventh Paragraph of the section has to do with
lobbying. I think this Paragraph deserves particular attention.
Whether this subject should be covered in a Constitution at all or
left for regulation by legislative enactment is a matter upon which
there is room for debate. In Federal legislative practice the matter
has been left for legislation. We think that is the proper way.

‘We have all heard and read about the iniquities which are
supposed to follow from what is rather loosely referred to as lobby-
ing, but T want to quote an eminent writer on Government just
briefly. I quote from “The New American Government and Its
Work”, fourth edition, by James T. Young, published by the
MacMillan Company. I don’t get any commission for saying that,
but it is a good book and I commend it. At page 637, I read:
“Owing to the improper methods formerly used by lobbyists, the
public has condemned the entire tribe. This is based on a complete
misunderstanding of the legislative agent’s actual role in law
making. True, he represents clients and seeks legislation favorable’
to their interests but this is true of all lawmaking, even the most
idealistic. The legislative agent performs an invaluable service.”
And, at page 988: “The lobby was a term of contempt applied to
those persons of shady reputation who haunted the corridors and
vestibules of legislative halls to buttonhole the lawmaker and by
some illicit influence sway his vote. Today it is esteemed by many
as the most complete and best organized source of information on
many public questions.” Now, the term “lobbying” is a word of
general signification and scope. To some it means one thing and to
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others it means something else. Accordingly, any regulation of the
subject seems to be a matter which calls for more certain and def-
inite detailed provision than is generally regarded as appropriate
for insertion in a constitution or organic law. Be that as it may,
the seventh paragraph will be noted in more particularity.

The first provision is, “lobbying in the legislative chambers of
either house shall be prohibited.” In view of the fact that there
is no standardized or definite legal significance to the term “lobby-
ing,” this provision leaves open to doubt just what conduect is sup-
posed to be prohibited in the legislative chamber of either house.
That “lobbying” is not a definite term is illustrated by the fact that
the Commission at page 17 of its Report (p. 917) speaks of “free rein
for all kinds of lobbying.” “All kinds” means maybe there is more
than one. I don’t know what kind they are referring to but “all
kinds” indicates there is something indefinite about it. So the first
point that is suggested is that if there is to be such a provision in
the Constitution, it should more definitely indicate what is pro-
hibited, than just the mere use of the word “lobbying.” One
definition of “lobbying” is, “to address or solicit members of a legis-
lative body in the lobby or elsewhere with the purpose of influ-
encing their votes.” If this is a correct definition, it is well to
note that nothing is said by the Proposal as to whether legitimate
or not or whether by direct personal conversation, by telephone, or
by written petition. Further, it says nothing concerning whether
the person “lobbying” is lobbying on his own behalf or on behalf
of himself or others similarly situated or on behalf of others for a
recompense or fee for himself.

The quoted provision prohibits lobbying “in the legislative
chambers of either house.” It does not prohibit lobbying else-
where. But it would seem that if any corrupt practices were to be
attempted they would be more likely to occur elsewhere. That
being so, why should we confine any regulation to chambers of the
House where there is less likely to be corruption than elsewhere,
where there might be more likely to be some if we assume there is
any.

The suggestion that the Legislature is to be in continuous
session during the ninety days period implies that there would be
considerable restriction of opportunities for constituents to express
their views to members of the Legislature.

In contrast with this provision about lobbying is the other pro-
vision at the top of page 35 of the Proposal (p. 932) copied from
the present Constitution, which reads as follows:

“The people have the right freely to assemble together,
to consult for the common good, to make known their opin-
ions to their representatives, and to petition for redress of
grievances.”
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It does seem that the best place to present a petition for redress
of grievances is to the Legislature when it is in session. That is
the time when opinions or petitions may be relevant. The exercise
of the right named in the Bill of Rights as to presentation of griev-
ances and making known opinions to the representatives of the
people would be threatened by this general prohibition against
lobbying.

The suggestion is that the legislators are to be run through a
continuous session for ninety days when they may listen to a
recommended program probably prepared by a non-elected staff
of a legislative council but not to their constituents. All this will
tend to produce impotence of the people to influence the course of
their government.

There is no required way in which one’s constituents may have
advance knowledge of measures that may be introduced, and one
may be unable to contact his representative when the representa-
tive is away from the legislative chamber. Under these circum-
stances he should be allowed to make known his opinion at the
legislative chamber. It is believed that there is good lobbying and
bad lobbying and any law dealing with the subject should diserim-
inate between the two. This proposed Paragraph 7 does not make
this diserimination.

The second provision of Paragraph 7 is as follows:

“Persons or associations who engage to influence legis-
lative action shall register with the Secretary of State, dis-
closing the names and interest of those for whom they may
act, the compensation received or agreed, the measures which
they may be engaged in promoting or opposing and all ex-
penditures made or incurred in connection therewith. All
such information shall constitute a publie record. The Legis-
lature shall impose suitable penalties for violation of these
provisions.”

The word “engaged” has many and indefinite meanings. It is
broader than the word “contract.” The balance of the clause seems
to imply an employment for compensation in that it requires a
statement of compensation received or agreed. It may be that the
person or association involved might truly report to the Secretary
of State that no compensation had been received or agreed, and
yet that person might be engaged to influence legislative action
and might still be required to register. There would be difficulty
and some people would not know whether they were able to speak
without registering or not. On the face of the provision the Legis-
lature is given no power to construe the intent of the above quoted
provisions. It says the Legislature is required to impose suitable
penalties for violation of “these provisions” and not to define what
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offenses would be deemed improper lobbying but simply to put
penalties on for the things mentioned in here, and having also in
mind that back further in the Constitution there is a provision this
is self-executing, so that that gets to be the statute itself. That is
the offense. Now you put the penaltics on, it says.

It is to be repeated that nowhere in Paragraph 7 is there any
indication limiting the provisions to those practices which might
be denoted as corrupt. The whole paragraph tends to impede free
communication between the people and their duly elected repre-
sentatives, while the legislative representatives may listen to the
Governor and the proposed legislative couneil.

The more this matter is considered the more one will incline to
the view that the intricacies and ramifications are such as to make
the matter one for legislative regulation rather than for inclusion
in a Constitutional provision, certainly not suech a Constitutional
provision of the indefinite character conveyed by just the general
word “lobbying.”

The next provision of Article IT1 is headed “Legislative Coun-
cil.” Before going into the details on this subject, it may be noted
that there is a provision for the Attorney General to serve on this
proposed council in the absence of the Governor. One of the speak-
ers this morning spoke about what a good thing it would be to
have the Governor and Legislature sit down together, but bear in
mind that the Governor would not have to sit down together if he
didn’t want to; he could send his Attorney General over, under
this clause. This clause about sending the Attorney General over
1s impossible to reconcile with the provisions in Article IV, Section
I, Clause 6, to the effect that in the absence of the Governor from
the State or his temporary inability to discharge the duties of his
office, they shall devolve upon the head of the Department of Tax:
ation and Finance. Possibly the two provisions would be con-
strued to mean that the head of the Department of Taxation and
Finance would exercise the powers and duties of the Governor in
his absence in all cases, except with respect to the legislative coun-
cil, and in that case the Attorney General should do it, but if that
is the intention it does seem that it would be he better to reconecile
the seeming conflict by express language rather than to leave it to
interpretation and construetion.

Coming now to the merits of this proposal, we are unable to
arouse any enthusiasm for it. On a first reading, doing it super-
ficially, one may get a favorable impression from the high sound-
ing statements as to what the legislative council shall do. While
the proposed presence on the council of the Governor or, in his
absence, his Attorney General seems inconsistent with the separa-
tion of powers and distinet coordinate departments of the Covern-
ment to which we have been accustomed, the proposed presence of
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the President of the Senate and of the Speaker of the House of
Assembly and the majority and minority leaders in each House
may seem to provide sufficient check against undue influence by
the executive in the proposed legislative council. I might say in
passing that in Kansas, where the legislative council idea first took
root in its modern form in 1933, the Governor is not included in
the membership of the legislative council. A legislative council
made up of members of the Legislature, not a combination thing
like this proposal, is what they have. I think that is so in Mich-
igan. I don’t know of any State that has such a thing as a legis-
lative couneil that has a Governor on it, but I don’t speak with
positiveness with regard to that; I don’t know whether there is any
or not; all I know is some organization, something about munieipal
research, some kind of organization set up a model Constitution
and they put in some clause like this to have the Governor as part
of the legislative council. I don’t know whether or not any States
have adopted it yet; I don’t think so.

The more closely the provisions of Section V are considered, the
more it is realized that it is implicit in this section that the real
activities of this council would not be carried on by the elective
officers on the council. They would be carried on by what might
be considered the staff or permanent organization which Section V
seems to contemplate. At page 18 (p. 918) the Report says that the
eouncil would investigate important legislative problems which re-
quire technical competence. Also, that during the session its pro-
gram would form a guide for the most efficient use of legislative
time, and after each session the council will follow up important
new legislation to check upon its practieal results in operation. At
page 17, near the top (p. 916) the Report says that the council
will act as a contact between the legislative and executive branches
of the Government.

It seems to us that if the Governor wants to contact a member
of the Legislature or vice versa the contact can be much better
accomplished by direct effort than through the intermediation of
someone else, or that if it should happen that the Governor and
the Legislature were at such odds that personal contact was im-
possible, no amount of legislative council staff intervention would
alleviate the situation. The research and consultative services and
the technical studies and a formulation of the program would
probably not fall to the members of the Legislature but to the
permanent staff of the council.

In our view there is no point to setting up this subsidiary bu-
reau of non-elected persons fronted by some ex officio officials who
-were elected. The tendency of the proposal would be to have a
bureau of non-elected officials telling the Legislature what to do.
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Mark you, this council is to have a program and draft bills in
shape for the consideration of the session of the Legislature.

We do not think there is any problem of sufficient importance
to call for legislative action that will not occur to the Governor or
some member of the Legislature. If the measure seems to the Gov-
ernor in public interest, he can communicate that fact under pres-
ent practice. If it seems to a legislator to be in the public interest,
he can bring it to his fellow legislators. If the matter will com-
pletely escape the attention of the Governor and not be brought
to the attention of any member of the Legislature, it is not of suf-
ficient importance to deserve action of a Legislature in a democ-
racy. Members of the Legislature are elected to make the laws,
to decide on the policy that should be enacted into law, and we
prefer legislation drafted and programs formulated by elected offi-
cials. It is the people’s Government. If they do not want any meas-
ure bad enough to stir up some of their elected representatives about
the matter, we see no reason why the taxpayers’ money should be
paid to a lot of supposedly independent researchers and program
makers who never carried a precinet to hunt around for a program
of legislation that the people do not care anything about. Such a
staff of legislative guardians would be a fertile field for backstage
wire pullers and a breeding place for schemes to subordinate the
Legislature to departmental despotism.

‘We see no need for a legislative council but if there is to be
one, let it be made up of designated members of the Legislature
who will hold hearings when matters coming to their attention
seem of sufficient importance to deserve it, and who shall be paid
commensurate to the time required in their work. The same money
that would have to be appropriated for the upkeep of a non-elective
staff of the proposed legislative council could be employed to better
use by paying it to members of the Legislature. This needs no Con-
stitutional amendment. Legislative act would suffice, if you wanted
to have such a thing.

One thing about this it seems to me has been distinetly over-
looked in the remarks which I have heard concerning it is the
program-making feature of the legislative council. Some States
have a reference bureau, legislative reference bureau, where is
carried on the work of the supposed experts, solely of a clerical and
technical nature, but that is no program making and that is a dif-
ferent thing, and that is the thing I think some of the advocates
of this measure have confused it with. Now, just how ig this legis-
lative council going to work in this situation? Suppose it should
happen that we have a Governor of one political persuasion and
then we have, we will say, a President of the Senate of one party
and Speaker of the House of Assembly that is of another. This is
assuming that the legislative members themselves are going to
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work. The minority leader and majority leader balance off against
each other. That makes that even. We will say a Republican Pres-
ident of the Senate might be on one side. The Democratic Speaker
of the House of Assembly might be on the other side. There you
would have them balanced up. The only fellow who could break
the tie, fix it up all right, straighten things out, would be the Gov-
ernor or Attorney General. That would be one case where it
worked out that way. There again, where is the majority or minor-
ity member going to get his voice as to what he should advocate or
support when he gets on the bureau? Where is the Speaker and
President of the Senate going to get? Are they going to abolish
the party platform or are they going to have party caucuses just
the same? If these fellows don’t go in and vote the way the party
wants them to, I guess they won’t be President of the Senate or
Speaker next time, so for all practical purposes this won’t be of
substantial benefit as far as we are concerned, and at any rate
anything of the sort should not be stuck into the Constitution. Too
many experiments should not go into the Constitution. If you want
to do anything along that line, work it out by legislative act rather
than by the Constitution.

Mr. SumMERILL (Presiding in the absence of Mr. Schroeder) :
We will reserve the right to give you the floor when you come
back, and we will adjourn to two o’clock.

(Recess.)



PUBLIC HEARING
July 15, 1942
Afternoon Session
on
Proposed Revision of the New Jersey Constitution

Article 111, “Legislature”

The Joint Legislative Committee re-convened in the Assembly
Chamber at Trenton on Wednesday, July 15, 1942, at two o’clock
. M., pursuant tfo announcement previously made.

Mr. Summerill, presiding in the absence of Mr. Schroeder,
opened the Hearing and the Hearing proceeded as follows:

Mg. SummERILL: Mr. Chance you may have the floor.

Mr. Cuaxce: Mr. Chairman: Just one or two other thoughts
about the legislative council idea. If we assume that the legislative
members of the council would really do some substantial part of
the program-making, we would have an interesting spectacle if it
so happened that in between the recesses, the members got together
and got up this fine program that was going to be submitted to the
next session of the Legislature, and that just before the next
session your two years would come around and they had had an
election and it turned out that the men who had been on the coun-
cil, or some of them, had failed of reelection—it would be an inter-
esting spectacle to a new member who just came down, elected by
his people, to take some stand pursuant to some platform that he
had run on, and then, when he spoke about it with his associates,
they would say, “Oh, no, you mustn’t do that. We had a program
here that was prepared by a legislative council.” And he would
say, “Who is this legislative counecil #” “Oh, that is the lame duecks
who did not get elected over again. They gave you a program; the
people repudiated them ; but that is the program. You people who
got elected must not go along on what your platform said, or what
the people want, Take the program the non-elected man gave you.”

Then, there is another question about it. Who is going to get
the technical experts and where are they coming from? We have
heard that the appointive power is an executive power. Whether
it is or not and how muech, we shall talk about on the next oceasion
when we come to the executive and administrative heading. There
is an Article about it but I mention it in passing because perhaps.
if that is an executive function in the estimation of those who ad-

146



L U A0 A M5, T IS IR e G 0 83 e e SR TR AN A S RN R SRR PN s ot - g

Afternoon Session, July 15, 1942 147

voeate the legislative council, they are advocating that this staff,
the so-called experts and program-makers, would be selected not
by the Legislature but by the Governor—an instance again of
having the policy of the Legislature determined by somebody other
than the Legislature. I maintain that the only way in which we
can make a legislative council like they talk about here operate
successfully would be to abolish the two-party system, because if
vou are going to have the two-party system, the Minority Leader,
the Majority Leader, the Speaker of the IHouse, and the President
of the Senate will be just as much Democrats and Republicans
when you have a legislative council as they are now, and they will
be just as much bound by party caucuses on the outside of the
legislative council as they are by caucuses held under the present
system. So I maintain that this legislative council idea has nothing
of substance in it except insofar as you might substitute instead
of a legislative council, a legislative reference bureau, where you
would have clerical and technical work, done only, when asked by
the members of the Legislature; in other words, let them be your
Charlie Mc¢Carthy instead of the Legislature being the Charlie
MecCarthy of the so-called experts and program makers.

By the way, the first time they ever set up one of those legis-
lative councils there were no legislative reference burcaus—the
kind of thing I was talking about.

Turning to Section VI, Paragraph 4, the present Constitutional
provision against intermixing in one and the same act such things;
as have no proper relation to each other is earried on, but with the
exception that any law recommended by the legislative council
which has just been mentioned and the permanent law revision
agency to be mentioned in a moment are not to be subject to this
prohibition. In other words, no matter how intermixed matters
are in the same act, the mixing is not to be objectionable if done
by the legislative council or the law revising ageney.

If improper influence may result from intermixing things
which have no proper relation to each other, no good reason is seen
why a legislative council should be allowed to intermix things that
could not be intermixed when recommended and introduced by an
individual legislator.

The next provision that will be noted is Paragraph 7 of Section
VI. Here we have a provision which would allow the Legislature
to “incorporate by reference with present and future effect any
provision of Federal public law or any Federal administrative rule
or regulation relating to the regulation of industry or commerce,
or to taxation, or establishing technical standards of any kind.”
A remarkable thing about this provision is that it follows directly
after Paragraph 5, which forbids the revival or amendment of a
New Jersey statute by reference to its title, and Paragraph 6.
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which says that no act shall be passed which shall provide that any
existing law, or any part thereof, shall be made or deemed a part
of the act. The New Jersey act has to be inserted in full, but
Federal laws which are much more numerous and much harder to
find can be incorporated by reference and, not only could law be
incorporated under this provision, but any rule or regulation of
the Federal Government could be made a part of the New Jersey
law by reference. Leaving out any question of the propriety of
the Legislature of New Jersey adopting by reference, with present
or future effect, laws passed by some other law-making body, the
same rule against the iniquity of legislation by reference, which
forbids such procedure, in the case of New Jersey statutes, should
apply where it is a Federal rule or regulation or Federal statute
that is to be adopted.

‘We also have in mind that the theory of our National Govern-
ment is an indestructible union of indestructible States and that
each is supreme within its own field. We feel that the New Jersey
Legislature should pass its own laws and that it is a dangerous
approach toward centralization in the Federal Government of all
legislative power, to permit Federal rules and regulations to be
adopted by reference.

‘We have need for the preservation of the proper identity and
authority of the States in the rapidly inecreasing trend toward
greater centralization in the National Government.

The eighth paragraph of Section VI about continuous revision
of the statutory law, to the end that all the law shall be completely
revised every ten years, bring to mind the terrific cost of the last
revision of the New Jersey statutory laws. The only other obser-
vation we desire to make with respect to this provision is that re-
vision of all the statutory law would fall a lot short of revision of
all the law in New Jersey if we are to have only ninety days of
legislative session and a lot of administrative agencies making rules
and regulations to have the force of law. In other words, the rules
and regulations would have to be continuously revised if all the
law is to be put together in one place, and if Federal laws, rules
and regulations were to be incorporated, they too would have to be
revised, and how could New Jersey revise them?

Article III, Section VII, deals with legislative powers. Para-
graph 1 prohibits the election or appointment of any officers by the
Legislature or either branch thereof except the State Treasurer and
State Comptroller. The theory back of this proposed change is that
the appointment of officers is an executive power and should be
exercised by the executive. Whether the appointment should be
made by the Governor or not depends upon the position to be filled.
in the present Constitutional set-up. We are mot so sure that the
Governor should have the appointment of all the officers except the
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State Treasurer and State Comptroller. However, if that is a
sound doctrine, there is no need for inserting a provision in the
legislative Article that the Legislature or either house thereof
shall not eleet or appoint. That matter could be covered in the
executive and administrative Article by saying that all officers
except the two mentioned are to be appointed by the Governor.
Incidentally, there is a provision along that line, and further dis-
cussion as to the nature and scope of appointive power and who
should have it, we will reserve for consideration when the revision
of Article IV comes up.

Article 111, Section VII, Paragraph 2, deals with labor and col-
lective bargaining. Tt reads as follows:

“The right of labor to organize and bargain collectively
shall not be impaired.” Page 39, bottom (p. 937).

It is believed that the submission of this proposition to a refer-
endum at this time would do more harm than good. It would in-
troduce argument and dissension in a field where events happening
abroad make important, if not imperative, concentrated effort on
the part of both employee and employer.

The difficulty in this eonnection is that while everybody seems
to agree that labor should be allowed to organize and bargain
collectively if there is anybody to bargain with, nobody seems to
agree as to the scope of that right and what activities it connotes
and impiles. Accordingly, to submit for argument and subsequent
vote the question of whether this uncertain and undefined right
should be frozen into its present form by a Constitutional pro-
vision against impairment, seems like a sure way to promote dis-
sension.

The Report says, of this Proposal:

“The unalienable right of the workingman and woman
to organize and bargain collectively is recognized.”

In reality, however, the proposed paragraph goes further with
recognition ; it goes toward perpetuation by stating that the right
shall not be impaired. It confines the right in its existing form
and scope when so few agree as to what is the existing form and
scope.

Some assert and some deny that the right to organize and bar-
gain collectively carries the right to have a closed shop, to employ
coercion and strikes to attain that and .other objectives, to resort
to sit-down strikes and even violence to attain the purposes of
organization. Some say that a man’s right to work does not exist
unless he pays initiation fees and maintains membership in a labor
organization and that assertion to the contrary is interference with
labor’s right to organize, while others as strenuously deny that
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this is so. Some say that for an employer to tell his workmen the
truth about a labor union and its activities is an unfair labo:
practice trespassing upon the right to organize and bargain collec-
tively. Others deny this.

All of these differences and others would be thrown into the
election if this clause were submitted to referendum. This is
believed to be contrary to the best interests of all concerned at this
time.

Apart from the uncertainty as to the scope of the right which
this clause purports to freeze into permanent form, there is the
further consideration that while the war continues the field of
State control over this matter is likely to have a constantly nar-
rowing scope. So far as the right to organize and bargain collec-
tively is presently of muech importance, it is in the field of larger
industry and in war work. These are subject to IFederal control
and so it now makes no difference what the State Constitution says
on the subject. As to such industry, the National Labor Relations
Act, and such Federal regulations as may from time to time cover
the situation, will control. Conditions are in a state of flux and
there is no certainty that the Federal laws and regulations will
continue to regard the scope of organization and collective bargain-
ing to be precisely what it is now. An undesirable situation would
result if Congress should change its definition or scope of the right,
and New Jersey were left powerless to follow Congress insofar as
employment within New Jersey jurisdietion were concerned be-
cause of a clause in the State Constitution preventing the State
from making needed new laws or regulations on the subject.

As a matter of fact, this subject should be left for the Legisla-
ture to regulate in such manner as time and experience may prove
to be practical and just, and in cognizance with the Bill of Rights.
Moreover, we think it had better wait until the boys get back from
the war. They will want to be heard from then as to the terms °
under which they may work, and the Legislature should not be
so restricted by the Constitution that it could not even consider
whether those who fought for their country should be required to
pay a union initiation fee and continuing union dues in order to
get a job or keep one. Ifor these reasons, we do not think this par-
ticular clause should now be submitted to referendum.

The only other provisions about legislative powers stated in
Article ITI, Seection VII, which suggest to us the need for any com-
ment are Paragraphs 6 and 7.

The sixth paragraph extends the present zoning provisions of
the Constitution so as to allow counties as well as municipalities to
have zoning ordinances, and it also adds “land uses” to the things
that can be regulated by zoning ordinances. At present, buildings
and structures are limited, regulated and restricted, whereas other
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land uses than for buildings could be regulated. The sixth par-
agraph further purports to give the Legislature power to restriet
the uses of property adjacent to public highways and other public
buildings, and the last sentence of the paragraph inserts a new
provision to the effect that such laws shall be deemed within the
police power of the State.

At page 18 of the Report, (p. 918) it is indicated that beautifi-
cation of highways and building parkways are included in the
changes so as to remove any possible implication from present
provisions in the Constitution that such power does not already
exist. We think it would be more accurate to say that the provision
was designed to escape from express adjudication rather than pos-
sible implication, because it has been held by our courts that aes-
thetic considerations are a matter of luxury and indulgence and only
necessity can form the basis of the exercise of the police power.

The seventh paragraph provides that any agency authorized to
acquire private property for public highways and various other
public improvements may acquire not only the land necessary but
abutting property or restrictions or easements thereon “to preserve
and protect the public highway, ete.” It would seem that the prob-
able purpose of this provision was to provide for payment if it was
impossible to sustain the sixth paragraph which would let ‘rhe
public take private property for nothing.

‘We feel that the present limitation on the police power should
not be broken down so as to allow the restriction of the use by a
man of his own property any more than it is now restricted. For
this reason we do not favor the sixth paragraph.

As to the seventh paragraph it implies, according to the pro-
ponents of the Proposal, the expenditure of money for beautifica-
tion. It seems to us that neither now nor for a long time to come
should authority be given for the spending of money for such pur-
pose. Whatever tax funds may be available should be used for
paying for the war and not for beautification of the countryside.
Furthermore, there is an element of unfairness in restricting the
use of a man’s property by restrictions or easements short of the
fee such as this paragraph proposes.

So much for the textual provisions of Article IIT.

Applicable to all provisions is the question of whether this is
the time to revise the Constitution.

The New Jersey State Bar Association adopted a resolution in
which they express the view that now is not the time. Perhaps it
would be a good way for me to bring before you some of our views
to just read you the recital in that resolution adopted by the Bar
Association, and here is what their one recital was—all of this is
really desirable information but I won’t take your time to read
any more than just this one proposal—“Whereas there should not
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be submitted to the people of this State any proposed Constitution
at a time when our Country is at war and so many of the finest of
our citizens are in the service of our Country, scattered to the far
ends of the world, and by reason whereof will be unable to have
knowledge of, consider, or vote upon the proposed changes, and
the time of those not in the services is entirely taken up in pur-
suits which directly or indirectly assist our National Government
in furthering the war effort . ..” We too think that, in view of
the fact that there are such a large number of the voters away
in the service of the armed forces of the United States and that
many at home who are engaged in, and concerned with, the prose-
cution of the war effort, have not the time to consider revision
of the New Jersey Constitution with the same attention they would
give it in normal times. Moreover, the economic situation of New
Jersey as well as the rest of the world is thrown out of normal
adjustment. Nations and human relations are in flux. When peace
comes the people will find themselves in a situation quite different
from that which has heretofore existed.

In the face of these facts, we are not persuaded that now is
the time for referendum on the revision of the Constitution. We
have managed to get along with measurable success under the
present Constitution. Many of the things proposed, if desirable,
eould be done by legislation. Nothing in the first three articles,
except the questions of adequate compensation to the Legislature
aud biennial elections, seems to us of sufficient importance to eall
for any referendum now.

[ thank you.

Mg. McMaxvus: May T ask a question?

MRr. SCHROEDER: Yes.

Mgr. McManvus: 1 was very much surprised last week to hear
the State Chamber of Commerce, which as I understand represents
the voice of business in New Jersey, to be very decidedly in the
affirmative as far as supporting the general new proposals in this
document, and I was surprised to see that ome section of New
Jersey business as represented by the Manufacturers Association
was opposed to every comma and every period in the document.

Mg. SciirorpER: Is this a question or a speech?
Mg. CuancE: It sounds like a speech, rather than a question.

Mr. McManvus: I would like to put the question I asked last
week. I was trying to find out last week whether what we have
been hearing is actually the voice of the manufacturers of New
Jersey or whether it is the voice of the only man in New Jersey
who likes the Constitution of 1844 as is—sort of a constitutional
Rip Van Winkle—and I would like to find out if there has been
any polling or any attempt to ascertain the view of the manufac-
turers of New Jersey by Mr. Chance.
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M=r. ScHROEDER: Do you care to answer that?

Mg. Cuaxce: Well, perhaps the best thing for me to do is to
do like he did. He gave a question that is part speech, and I will
give him an answer part speech, and my answer is the old saying
the proof of the pudding is in the eating. We don’t see a whole
lot of manufacturers coming here and saying that I am not
authorized to say these things for the Manufacturers Association,
nor do we see a lot of manufacturers saying I don’t speak the
voice of industry in this regard, and when we hear a lot of people
in the presence of this committee saying that I speak my own
views and not those of industry, then we will have some basis to
assume that I am not representing those who have sent me here.

Mg. McMaANUs: The answer is “no”, then.

Mgr. CaviccHia: Mr. Chairman, last week Mr. Chance and I
differed somewhat on the question of grant of powers or limitation
of powers. I understand, Mr. Chance, that today you have quoted
a minority opinion in the Parkhurst case to prove your point.

Mg. CHANCE: A minority opinion which, however, was accepted
by the Court of Errors and Appeals and therefore became a ma-
jority view of the Court of Errors and Appeals.

Mgr. CaviccHiA: Do I take it you still insist the State Constitu-
tion comprises a specification or grant of powers and not a limita-
tion of powers?

Mgr. CuaNCE: I claim it does both. First of all, it sets you up
in business. You don’t have any legislature if you don’t have the
provision in there which sets you up. That is your grant of legis-
tive power. Then it has other clauses in there which, in order to
define and limit the scope of the broader term, sort of trims it
down a little.

Mr. CaviccHia: You have modified your views of last week,
is that right?

Mg. CuANCE: I don’t claim I have modified any view. Perhaps
one time or another I haven’t expressed myself clearly, but I am
not conscious of any change of view.

Mg. Cavioccmia: Well, I will take the liberty of reading some
decisions, because I was very much interested in our little discus-
sion and I want to read for the benefit of yourself and those assem-
bled here some decisions on this point. For instance, here is one:
“The legislative power of a state extends to everything within the
sphere of such power except as it is restricted by the Federal
Constitution or that of the State.”

Mg. CrANCE: What is that?

Mr. CaviccHIA: Pine Grove Township vs. Talcott, 19 Wall.
(U. S.) 666, 22 1. Ed., 227.

Another one: “The Legislature of a State does not look to the
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State Constitution for power to act on a particular subject, but
only to determine whether the sovereign legislative will has been in
any manner restricted or limited by that instrument.” Plail vs.
LeCocq, 150 Federal Reports 391; McCreary vs. Fields, 148 Ken-
tucky 730, 147 S. W. 901.

Again: “Questions of power do not depend on the degree to
which it may be exercised”; Brown vs. Marylend, and so on.

“A state legislature possesses all legislative power execept such
as has been delegated to congress and prohibited by the Constitu-
tion of the United States, or is impliedly withheld from it by the
State Constitution; and the only limitation on its power are those
of the State and Federal Constitutions and the treaties and acts
of Congress enacted and adopted under the latter”; Townsend vs.
State, 147 Indiana 624, ete.

Another one: “The State does not act by its people in their
collective eapacity, but through such political agencies as are duly
constituted and established. The legislative power is the supreme
authority except as limited by the Constitution of the State, and
the sovereignty of the people is exercised through their representa-
tives in the Legislature, unless, by the fundamental law, power is
elsewhere reposed.”

I have some others but I thought they would establish the
point T made last week.

Mg. CuANCE: If T might be permitted to suggest, all of those
cases had to do with a consideration of whether the United States
Government had power in the particular instance, or whether the
State Government had power, I think you will find, and so far
as the United States Congress is concerned, of course the State
Legislature can pass anything it wants to, assuming it has been
granted the power, but the question as I gather it is where did
the Liegislature get the power to do those things—simply because
you set up in your State Constitution the clause which says that
the legislative power shall be vested in the Senate and General
Assembly. Having done that, then they did the thing I quoted
this morning—they delegated the general sovereignty to the Legis-
lature. They don’t have to give a bill of particulars and say you
can pass this kind of law or you can pass that kind of law, such
as they did when they passed the United States Constitution, but
they just said you can pass all kinds of laws, you are the legislative
branech, all legislative powers are vested in the Senate and General
Assembly. Now, I said just a moment ago all kinds of laws—that
means all kinds of laws that can be passed. You are still subject
to the Bill of Rights and the things which cannot be passed are
the unalienable things that no legislature has any power to pass,
sueh as I mentioned this morning, and bear in mind that taking
out of the present Constitution or taking out of the Proposal the
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clause which says all legislative powers shall be vested in the
Senate and General Assembly—how are you going to keep on
doing business? The Legislature doesn’t have any powers. If they
don’t have any powers except for that, how can you say they are
not granted by that clause?

Mr. Caviccuia: I am sorry; I don’t follow you, Mr. Chance.

Mgr. CrmancE: The Report says that the Constitutions do not
grant but merely limit sovereign powers, and I say when they
set you up in business that is a grant of power and without that
you have no power.

Mgr. CaviccHia: Let’s go to something else, Mr. Chance. On
the question of a ninety-day session, you said that that is a very
short time for the Legislature to do its business.

Mg, Cuaxce: That is right.
Mg. Caviccrza: Do you have any idea how many days the
Legislature has been in session to date this year?
Mg. Crance: No, I don’t know. You mean actual sessions?
Mr. CaviccHIA: Yes.
Mr. Craxce: No, I don’t know.

Mgr. CaviccriA: I should judge no more than twenty-five da}'ré
as against ninety days which would be permitted if this provision
were adopted.

Mg. Cuance: But perhaps this is the explanation for that:
They have had twenty-five days of session but how many days on
the outside have they been devoting to the matters which they were
going to consider on those twenty-five days? It may be that when
you add up all the hours that have been spent on the outside along
with those which have been spent in actual session, it would go far
above your twenty-five days. I am surprised there is not more
than twenty-five actual days, session, but when you add those to
the days they spent on the consideration of matters outside of the
sessions, I think you will probably find it has amounted up to a
lot of time.

Mr. Caviconia: Until very recent times, say until the last dozen
yvears or so, what was the usual length of time the Legislature was
in session in this State?

Mr. CHANCE: I don’t know the answer to that one either, but
the same consideration I have mentioned with respect to this year’s
session would apply to them. They were having opportunities on
the outside for their constituents to consult with them. They were
considering matters at their offices as well as the legislative cham-
ber, so that the actual number of days in session under present and
past years is not a true gauge of the number of hours ‘they have
spent in consideration of legislative matters.
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Mg. Caviccuia: That doesn’t follow either, because let me say
this, from my study of the matter I have learned that the usual
time for our Legislature to be in session, until recent years, was
about three months, and then they adjourned sine die and didn’t
come back throughout the year unless at a special call of the
Governor.

Mgr. CHANCE: Here is another thing about it, too: You are
talking about one year, but this new program would be for twc
years, so that if you assume they would require the same twenty-
five days now, or that they do according to your estimate now, for
two years that would make at least fifty days for the same amount
of actual sessions, plus whatever time they are now able to devote
on the outside. They would then have to run in continuous session.

Mg. Caviccuia: No, they would be subject to call by the
Governor at the insistence of two-thirds of the members of the
Legislature.

Mg. Cuance: For fifteen calendar days—take a couple of
Saturdays and Sundays out, maybe.

MRr. SCHROEDER: Any other questions?

Mgr. CaviccHia: Yes, I want to clear up a point. I am in-
terested in getting this thing properly before the hearing, Mr.
Chance. It is not to be understood necessarily that I am for every-
thing in this proposed revision, but I like to have things presented
in such manner as is fair. For instance, this morning you made a
great point of the impossibility of forcing the Governor to call
the session if the required number of legislators requested the
session. You said, “How can you forece him%’ There is an obvious
answer to that.

Mg. Cuance: What is it?

Mgr. CaviccHIA: The power of impeachment.

Mgr. Cuance: You couldn’t even get them together to impeach
him unless he called them or you waited until the end of two years.

Mgz. CaviccHia: Does it say that?

Mgr. Cuance: It doesn’t say it directly in those words, but it
seems to me that is the implication. They have their ninety days
and go home, and stay there until two years goes by and ninety
days come again, unless they are called together by the Governor
at his pleasure, and naturally he wouldn’t call them together at
his pleasure to impeach him, and the other instance is by the
Governor at the instance of two-thirds of the members of the
Legislature, and if he says, “I don’t want them together, T am not
going to do it,” and nobody can make him do it, then I say you
would have to wait until the next session, the end of two years,
before you can start the impeachment proceedings. By that time
the Governor may say, “I am a big shot now; I am going to run
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for United States Senator; I don’t eare anything about your job;
I am going to resign.”

Mg. BrowN: Mr. Chairman, my attention has been called to
Article VI, Section II of the report, which reads in part, “The
presiding officer, respectively, of each house of the Legislature may
call it into session for the purpose of impeachment proceedings.”

Mg. Caviccmia: That is the point I wanted to make, Mr.
Chance.

Mg. CuANCE: I am very glad to hear that is there. I don’t see
it but I take Mr. Brown’s word for it. If he says it is there, it
must be there.

Mg. ScrroepEr: The next speaker will be Mr. Kirk Brown of
Montelair.

Mr. Brown: Mr. Chairman and Members of the Committee:

Article ITI, Seetion VI, Paragraph 7 on page 39 of the Report
of the Commission on Revision (p. 937), provides that any Federal
law or administrative rule or regulation relating to the regulation
of industry or commeree or to taxation or establishing technical
standards can be incorporated by reference with present and
future effect.

For ninety-eight years we have had a salutary constitutional
prohibition of this kind of legislation to which the present Report
adheres in the very mext preceding paragraphs. In view of the
general excellence of the admirable report made by the Commis-
sion and the high character and attainments of the gentlemen who
compose it one wonders if this provision of Paragraph 7 is here
by their considered and unanimous opinion or if some undisclosed
compromise compelled its inclusion. What pressure group was at
work here?

Under its shield any of the Federal administrative rules and
regulations which change with kaleidoscopie rapidity can be made
a part of the law of New Jersey. Any rule or regulation of the
thousands that flow out of Washington can be camouflaged into
the law though it could not stand the light of day in New Jersey.
The mere rules of an executive agency not even created by an
act of Congress and which derives its power only from the decrees
of the President can be made the law of New Jersey. And all
these only by a reference to a number, a date or a name without
a line of disclosure. Washington can legislate for Trenton. An
Ickes can cross the boundary and become a New Jersey pest. This
may not be the purpose but can surely be the effect of this provi-
sion. It is under-cover stuff and if left in will certainly imperil
ratification. It is too thoroughly bad for remedy. It should be
taken out.

Mr. ScHROEDER : The next speaker will be Mr. Joseph Solimine,
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representing the Motor Vehicle Agents Association of New Jersey.
Mr. SoummiNe: Mr. Chairman, I don’t intend to speak. All I

do is seek the right to submit briefs against certain provisions of
Articles III and IV.

MRr. SCcHROEDER: You may have that right. Are there any other
opponents of Article II1 who desire to speak? If not, we will
proceed with those who favor modification of Article III. We will
now hear from Mr. Walter J. Bilder of South Orange.

Mr. Bmper: Mr. Chairman, Liadies and Gentlemen of the
Committee :

Most citizens of New Jersey labor under the impression that
the government of this State is based upon the principles of
democracy. That is to say, most citizens suppose, for example,
that the action of the State Legislature, both in the enactment of
laws and in the appointment of publie officials, is a representative
expression of the will of the majority of all the people in the
State. How naively wrong this general impression is, is demon-
strated by the fact that eleven of the twenty-one members of the
State Senate are elected from counties which all together contain
only 17% of the State’s entire population. Since the Senate exer-
cises a life-and-death power over all legislation and over the ap-
pointment of most of the State’s major officials, it is evident that
the representatives of 17% of the State’s population are virtually
in a position to dictate the terms on which the public affairs and
business of the State can be carried on.

The despotic nature of this political arrangement is aggravated
to an extreme degree by two additional eircumstances, viz: (1)
that those same eleven dominating counties, containing only 17%
of the State’s population, contain also only 12% (in value of the
State’s total tax ratables, and (2) that only 2% (in value) of the
State’s total annual economic activity is carried on within those
counties. If there was ever a more irrational dispensation of poli-
tical power in a system of free government of a commonwealth it
is yet to be reported. It is notable that only two other states in
the Union share with New Jersey the dubious distinetion of having
a legislative branch in which representation is based upon ar-
bitrary land divisions and not population. Those states are North
Carolina and Montana.

How this preposterous situation came about, is clearly and
readily revealed by the governmental history of this State. The
Senate is the direct lineal descendent of the colonial “Governor’s
Couneil” which furnished the precise pattern for the “Legislative
Couneil” in the State Constitution of 1776. This Legislative Coun-
cil, in turn, was reproduced essentially unchanged, but with the
new name of “Senate”, in the Constitution of 1844. The grand-
parent body, that is the colonial “Governor’s Council” was al-
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ways composed of men of great wealth and prominence. In con-
tinuance of this ruling tradition, the State Constitution of 1776
provided that a member of the Legislative Council had to be a
“freeholder worth at least 1,000 pounds proclamation money.”
The same Constitution provided further that that body be com-
posed of one member eclected from each of the then-existing thir-
teen counties of the State.

That arrangement, established constitutionally in 1776, has re-
mained frozen ever since. That is to say, distribution of political
power made one hundred and sixty-six years ago among thirteen
counties fairly equal in population and in economieal resources
and importance, and designed frankly to give special representa-
tion to the propertied class, furnishes the whole foundation and
the sole explanation of the New Jersey Senate.

Thomas Huxley onece said that old theories often live a long
time after their brains have been knocked out. Everyone knows
from history that the same thing is true of political institutions. A
political institution will outlive the vital reason for its existence
so long as it can yield valuable special benefits to those who have
the power to preserve it. And no better example of this truth can
be found than the New Jersey Senate. For in sober truth, New
Jersey’s senatorial arrangement places the representatives of a
very small numerical and economic minority in full command of
a narrow defile through which the main forces of State Government
must pass; and through that defile, those forces of government may
pass only by leave of those minority representatives and upon
payment of the toll which they exact.

In the proposed new Constitution, the present senatorial system
and its conditioning relationship to the executive and the judicial
branches through the “advice and consent” mechanism, are incor-
porated virtually unchanged. By failing to excise that arrange-
ment from the body of New Jersey’s Government, the proposed
new Constitution would not merely withhold a prieceless publie
benefit, but would inflict a grievous public harm. For, the solemn
re-enactment of the present senatorial arrangement, in a funda-
mental revisionary process, would not only give that arrangement a
new lease-of-life, but, by its specious endorsement, would serve to
make that lease-of-life a long-enduring one. And, so long as that
irrational and pernicious system shall endure, thoroughly good
government in this State will be unattainable.

All this may freely be conceded, and yet it may be argued
that revision of the Senate is unattainable because the rural coun-
ties will not give up their dominant position in the Senate and
be relegated to a proportionate influence in that body. This argu-
ment I would answer simply and directly by challenging the asser-
tion that the disproportionate power which the rural counties now
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have in the Senate is actually prized by the majority of the citizens
of those counties. It is not the rural citizens but the rural political
leaders who lay vehement claim to the predominant power in the
Senate which the rural counties now possess. The attribution of
that claim to the rural ecitizens is sheer ventriloquy. For, the pos-
session of that excessive power is not actually beneficial to the
rural citizens at all. The only benefit which all (as distinguished
from a few) of the inhabitants of the rural counties get from
their political relation to the State, is State financial aid to public
institutions or facilities located in the rural counties. That aid
takes the form of financial assistance in the matter of schools, roads,
and welfare agencies. To the extent that such financial aid fulfllls
only the actual and proper needs of the rural counties in those
respects, the state aid given to the rural counties does not derive
from or depend upon the coercive hold which the political repre-
sentatives of those counties have upon the State Government. The
fruits which that coercive hold yields do not go to the people of
the rural counties but to the political leaders in those counties or
to the pressure-groups or special interests which those political
leaders may occasionally serve. It is these special beneficiaries of
the senatorial system who have reason (but not good reason) to
claim for the rural county populations an inalienable right in
perpetuity to their disproportionate representation in the Senate.

I am firm in the belief that if the rural citizens were fully
informed and fairly appealed to in the matter, they would be
public-spirited and far-sighted enough to relinquish their excess
of power in the Senate, for the public good. Nevertheless, if it
should prove impossible to win the rural citizens to a new and
democratic dispensation, let no one imagine that the urban regions
of the State will be resigned forever to a political fate decreed a
century ago. Let no one imagine that 83% of the State’s inhabi-
tants will indefinitely endure the frustration of democratic proc-
esses by the paper tyranny of the remaining 17%. Let no one
doubt that a way will be found by the overwhelming majority of
citizens, to break this insufferable bond; ves, even to break it not
merely figuratively but literally. For it is not fantastic to suggest
that an unrelaxed obstinacy on the part of the rural sections, un-
der critical conditions, might produce a movement which would
lead finally to their enforced organic separation from the urban
regions of the State. If such a profound political reorganization
should come to pass, the rural citizens would then surely have a
full measure of political supremacy; but how much or little it
would profit them, is quite another matter.

‘While sitting in this room, I have chanced to look closely at the
Great Seal of the State stationed high above the rostrum; and 1
have observed the figures of the three plows depicted on the
shield. Those tell-tale figures prompt me to remark that the State
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Seal proclaims both an illuminating truth and a manifest un-
truth. The truth is that when the present structure of the State’s
government was fashioned, the State was an agricultural econ-
omy in which the fertile soil was king. The untruth is that this
State remains today an agricultural economy and is not largely an
industrial ecommercial economy in which kingship is shared by the
machine, the airplane, and the radio. The State Seal, however, is
no more symbolic of a dead past and a present unreality than the
anachronistic Senate, the political instrument of a land-aristocracy
that vanished almost a eentury ago.

Mr. Chairman, I desire to submit a lengthier memorandum.
Mr. ScHROEDER: You will deliver that to the Secretary, please.

Mr. SumMERILL: May I ask the gentleman a question?
Mr. ScHROEDER: Will the gentleman submit to a question?
Mgr. BiLpER: Yes, indeed.

Mg. SUMMERILL: Your contention is that representation in the
Senate is determined by acres then, and not by population.

Mr. BiLpeEr: My answer is to point to the Constitution itself,
which says each county shall have one Senator.

Mg. SuMMERILL: That is the same as in our Federal Govern-
ment—the United States Senate.

Mr. BiLper: That is true.

Mr. SummEerILL: Your objections go for the Federal Govern-
ment as well as the State Senate?

Mr. BirpEr: Yes, sir, theoretically, and I would be willing to
argue that at length, but when you come to read my memorandum
vou will see I have dealt with that, I have dealt with the point
made in favor of the system that it is copied from the Federal
constitution. That is erroneous. The present New Jersey State
setup antedates the Federal constitution by eleven years. It goes
back to the Colonial Governors Council, which is even many years
older still, but certainly it stems directly from the 1776 Constitu-
tion of this State, which is eleven years older than the federal, so
yvou can’t say we copied from the Federal. And I also say the
reason each State of the thirteen original States was given a Sena-
tor was not out of regard for political theory or democratic prin-
ciples, but to make a deal between thirteen independent sovereign-
ties virtually nations from the standpoint of political science, who
wouldn’t come in on any other basis. You will remember how it
was dominated—the great compromise—and by those very words
“great compromise” you see the entire destruction of any supposed
analogy which would justify the retention of the system on that
ground.

Mr. SumMERILL : But regardless of the history of our State, the
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way it grew up, as to the representation in the Senate and United
States they are both practically the same, isn’t that right?

Mr. BiwpeEr: No, because the counties are State agencies; the
States are not federal agencies. Every State is a sovereignty and
the counties are not sovereignties. The county is by definition a
division of the State for State agency purposes—one, for State
electoral purposes as when we vote by counties for Assemblymen
and Senator; and two, as a governmental instrumentality of the
State. The courts are forever saying the county is a State agency
or instrumentality for State agency purposes, and the counties
didn’t get together to form the State of New Jersey.

Mr. SuMmMmERILL: But on roll call in the United States Senate
and roll call in the Senate of New Jersey, the effect is the same
as to passage of a bill.

Mgr. Biper: Of course, if you say two things are just alike be-
cause they happen to work alike; it is like saying two machines
are the same thing because they operate on the same mechanical
principles.

MR. ScHROEDER: The next speaker will be Mr. John Bauer,
representing the Committee on Constitutional Convention.

Mr. Bavuer: Mr. Chairman, Members of the Committee: T do
not exactly represent the Committee on Constitutional Convention.
I made a study and prepared a report for one of the leading
members of that committee; namely, Mrs. Robbins, and I am pre-
senting here a summary of a part of that report, which I should
like to submit later. Now, for the purpose of my discussion, to
get clear before you just what I am driving at, I should like to
separate the provisions with respect to the legislative part of the
Constitution between those features that have to do, first, with
function or powers or purposes, and second, those that have to do
with structure, ways, procedure. Now, with regard to the first—
that is, the functions and powers and purposes—I would say that
I am heartily in agreement with the Constitution as it is pre-
sented. I should go in some respects a little farther in setting out
particular requirements. At the same time, I think for practical
purposes I would probably omit a few of the matters, some of
which have been referred to, because they do arouse particular
controversy. But what I do like is that, with relatively few ex-
ceptions, the Legislature is made the policy making body of the
people with regard to all matters that concern the public interest.
That, in our democracy, is the function of legislation and it
should not be impaired. Tt should stand clear. The Legislature
has the responsibility to determine policy, to fix policy in the in-
terests of the voters. That power, that function, I think has been
clarified and set out more definitely, the responsibilities are made
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more clear than in the old Constitution, and instead of this mean-
ing a subservience of the Legislature, it means an enlargement of
it. However, when we come to the second class of provisions, hav-
ing to do with structure, with means, with procedure, I think the
proposals fall far, far short of what we need for the Legislature
of this State with respect to modern and future conditions, with
which we shall have to deal. The period ahead of us, because of
the war and because after the war they are going to inecrease tre-
mendously—they have increased tremendously—the responsibili-
ties of legislation—the Legislature will have to deal with new con-
ditions and more complex conditions than ever before. References
have been made to the federal government. You will have to deal
more with Federal policies in the greater coordination of State
policy with national policy. You will have to deal more with na-
tional agencies. You will have to deal more with municipalities
and as between different industries and between different levels
of social conditions and you will have to deal directly more with
positive economic undertakings than ever before. Consequently,
the responsibility is greater than ever that we shall have a Legis-
lature that can function. The difficulty with the proposals, with
the plan as it is presented, is that it shackles action.

Let me present to you, for the purpose of my further presen-
tation, what I conceive in our democracy to be the criterion for
a policy making body. The first criterion is that it must.be really
representative. The legislative members must really represent the
generality of people. The members must have close, vital, direct
contact with people. Any individual, any group, who has an
idea he thinks is worth while, a proposal that should receive con-
sideration, should have access to the representative and he should
have reasonable assurance that his ideas and suggestions will really
receive consideration. That is representation—eclose, vital connec-
tion between the electorate of the people and the representatives.
Secondly, the second criterion is accountability. After the repre-
sentative function has been exercised, after a vote has been taken,
after a policy has been determined, each individual ought to have
accountability, and the structure should be such that if I as a
citizen, anyone as a citizen, don’t like what my representative has
done, T can get at him and charge him with responsibility. The
third must be continuing activity interest, continuing concern
with public matters. And fourth, there must be no substantial
conflicts of private and public interests. The Legislature is deal-
ing with publie interest. There must be a minimum of conflict
between private and public interests. Here in these four ele-
ments I think our past Constitution and proposed Constitution,
with respect to the legislative funetion, missed by far providing
that kind of structure and functioning that we need in order to
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meet the new conditions. I will now refer to the Constitution—
that is, I refer now to the new Constitution with respect to that—
what are the difficulties? The difficulties are the defects. There
are a number of them. I have mentioned, I will say, three major
ones. In the first place, two bodies. I would say the continuance
of two bodies to legislate with regard to the same subject matter
of policy is a handieap, it is conflicting, it impairs action. Second,
too many representatives—sixty, twenty-one—sixty in one body,
twenty-one in the other body. How on earth can I as a citizen,
whatever proposal I may have, however important I may deem
it to be or however important a large group of people may deem
it to be—how on earth can we get representation? I have had
experience before the Legislature of the State of New Jersey in
respeet to just that. It was a hopeless thing to get the proposi-
tion that I and a large number of people thought vital-—we couldn’t
get consideration. Our representation went by default, it was
frustrated, and any body, any legislative body that consists of
two houses of twenty-one and sixty members will result in frustra-
tion of representation to a very large extent, and it can’t be other-
wise.

Finally, the third point is with regard to the manner of elect-
ing our. representatives. I have no particular quarrel with re-
gard to the manner of electing representatives for the Senate.
I agree very much with what Mr. Bilder said. I think the whole
business of structure needs re-study and re-consideration in the
light of present-day modern conditions, future requirements and
functions, and a lot of it, as Mr. Bilder says, I think requires re-
consideration in the light of the future, not in the light of what
was good in 1776. Maybe the 1776 provision is good today, but
let’s look at it and see whether or not it is good today and revise
it accordingly if it is not good. For the Senate, I haven’t any
great quarrel about the representation of the Senate. T live in
Essex County, Montelair, New Jersey. I can find out pretty well
what each Senator stands for and I can go to him, I can tell him
what I think of him if I don’t like the way he voted, but when it
comes to the Assembly, ladies and gentlemen, I am lost—there are
twelve of them. I have got a mass vote, and how ecan I know
twelve of them unless I spend all my time—and I do happen to
be fairly busy, pretty nearly everybody I know is fairly busy—
and the result is it is just mass stuff and we don’t know our repre-
sentatives and we can’t get representation and the whole idea
of representative government for policy making is frustrated.

So, I come to the general history and state this: T think, with
regard to the proposals, first of all representation is to a large
extent frustrated for the reasons I have mentioned-—two bodies
and the way they offset each other and the multiple representa-
tion, as we have twelve from Essex County. The thing doesn’t
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work. Whatever justification there may have been originally has
long disappeared. Ladies and gentlemen, it is a foolish thing,
it is an anachronism that ought to be stricken off. There is no
longer justification for going on with that sort of monstrosity in
the way of representative structure.

The next is accountability. Suppose I don’t like what the
Legislature has done. What can I do about it? All I can do
about it is to run around. There isn’t any way where I can focus
responsibility. The responsibility is diffused and the individual
escapes responsibility, accountability, for what is done. In the
third place there is under the structure, under the proposed strue-
ture and under the past structure, a lackadaisical attitude toward
the public interest, a casual attitude. It is a part-time job for the
_edinary, for the average member, and it is inevitably that way.
It receives the attention, the eonsideration, that a part-time job, a
casual job, under the kind of representation that we have got,
under the lack of accountability, would naturally get. If I were a
member of the Assembly or the Senate I would act just as they
do. We have a State here of over four million people. The Legis-
lature has to do with policy, ladies and gentlemen, policy making
with respeet to the four million people. It is an enormous busi-
ness and welfare that is accounted for. It isn’t any more a casual
part-time sort of proposition; it is a proposition that requires the
best ability you can get, with constant attention, continuous de-
votion to the public interest with which it is charged. What is the
answer? I think the answer is a one-house legislature, a wuni-
cameral legislature. The ideal one is suggested by the legislative
council, seven members say, nine members, seven or nine, eleven.
I would like some such number. I think such a number could
funetion, could perform real representation, would have real ac-
countability. Re-adjust the State on the basis of representation.
Maybe the basis could even be shifted so that some State-wide
representatives, possibly some industrial and labor representatives
—maybe that whole subject should receive real consideration in
the light of present conditions. Now, I will compromise. I am
not so terribly concerned about the county divisions. I don’t see
any very particular conflict of interests between one county as
territory and another county as territory. I think it would not
be too bad to continue having a one house body by counties, but
I should suggest if that were done, to weigh the vote and weigh
it so that practically there would be the same relative total repre-
sentation as at the present time; that is, you can weigh each
member’s vote part on equal eounty basis and part on population
basis—that is simple arithmetic—so that you could have a com-
bination of the two, the old and new. You would have a body
of twenty-one—Ilarger than I would like, but a workable body.

As to length of service, four years’ minimum—six years prob-
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ably would be better—a full-time job and responsible job, at an
adequate salary of, I should say—a full-time job, mind you—of
$10,000 a year, minimum salary, minimum. As we speak again
here about the Legislature being made unimportant, I would
make the legislative job the most important job in the State next,
say, perhaps to the Governor—I suppose the Governor’s job would
always transcend any other—but that there should not be an
attraction of any other job, a judicial job or administrative job,
that would take a legislator. I think your conditions should be
such as to organization to preclude that. A representative from
Essex County ought to be just such an important person that he
wouldn’t leave that job unless it were for the governorship or
for the United States Senate or something of that sort. With
that kind of an organization we could have the best men and we
could keep the men and they could be continuous on the job.
There would be real representation, there would be hearings, so
that the voters could get access to him. There could be more
committee meetings, and I would have practically no proscription
about formal meetings. This thing about biennial meetings—1I
think the idea of biennial meeting is not a forward step; it is a
backward step. When you are dealing with four million people
and their interest, to have biennial meetings I think is ridiculous.
On the other hand, I don’t think we ought to require any par-
ticular time of meeting but every member should be responsible
to keep in contact with developments so that he knows, he is in-
formed, keeps informed, keeps studying the needs, and has con-
tact with what is doing. There would be committees working on
various parts of legislation and when any part of legislation is
ready for action, they would have the facilities to come together
or have periodical meetings once a month to check up. But to
have biennial meetings under modern conditions to me is just some-
thing that disregards the continuous underlying public interest.
The representatives ought to be in continuous contact with the
administrative organization, see how the work of government is
going, We make exception of powers, which I think is correet,
but the legislative powers transcend all the others or run into all
the others. The Legislature is responsible, after all, for adminis-
tration. If you have set out a purpose and there is provided an
administrative setup for it and it doesn’t work, you are responsible
to change that and your responsibility should be to follow up all
the time, continuous study. I think even at that you would need
perhaps technical assistants that you would employ, but each
member should be a big enough man and in contact with respon-
sibilities so that on his own account he knows what is doing and
-that he is representing the people and that he can be held ae-
countable. Under present conditions—under proposed conditions
—that is impossible. Representation and accountability aren’t



Afternoon Session, July 15, 1942 167

there and the casualness of the whole job is just out of place
in modern conditions. The architects of the new setup really, T
think, agree with what I am saying, and they are compromising
on a—they are more liberal in their compromising than I am.
Consequently, what they have done here is set up a legislative
council of seven. That can function except, again, a salary of
$1500 precludes a continuous, really honest-to-goodness job, but
a body of seven can function. Two bodies of sixty and twenty-one
cannot function, or function very badly. Well, your program
would be prepared by seven, and I think the remarks made by
Mr. Chance with regard to the relation of the seven to the rest
I think on the main are correct. The work would be done by the
seven. The rest would be encumbrance, restriction, evasion, at
best not useful. If they are no good, if the job has to be done
by seven or by a small number, then why not recognize it and have
the small number—twenty-one is a compromise—and then lift the
position in'such a way that the job will be continuously held and
with the full responsibility for constant contact with public policy,
constant inquiry, ete.

As to experience, it is perfectly true that only one State has
gone to the single cameral basis. I say to you, and T think I say
it on the basis of quite a lot of experience all over the Country,
that in all states with a two cameral legislature there is the same
waste, the same failure of representation action, the same floun-
dering. In the legislative part, ladies and gentlemen, with our
present proposed structure, we haven’t got the means to meet the
new situation. In the municipal field adjustments have been
made so that the legislative bodies have been much more brought
down to date. You can go over the Country and find a lot of
cities which, say a generation ago, back in 1900, had the same
complicated, diffused, large, two-bodied legislature. Most, or many,
large cities have shifted to a single cameral basis. In every in-
stanee I think—I ean say I am sure I am correct—there has
been vast improvement in policy making. Of course, that doesn’t
bring in the layman, but it does put your policy making body
into a position so that it can function. It will have, let me re-
peat, representation, accountability, continuity, real devotion, no
conflicts of interests, efficiency. Those are the things we need.

Now, in closing, T will just say that I think probably everyone
of the Revision Commission agrees in reality with what I have
said. I suspect three-fourths of the people or more than that agree
I am right fundamentally, but ean you do this, ean you do it, are
we ready for it? I think we are ready for it if you lead, if you
put out these ideas and point out the necessity. We face the
situation of necessity. You ean put that idea over with leadership,
with explanation, with presentation, just as well as you can some
of the other things. The executive parts of the Constitution have
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been pretty well brought down to date and modernized. I don’t see
why the legislative part can’t. I think the idea ecan be presented to
the people and the people approve it. What I dislike more than
anything else is to give up what everybody would recognize to be
the best course for a poor second course on the grounds of prac-
ticality when really the best course probably would make the best
practical appeal. At any rate, I should say that this whole thing
ought to be studied thoroughly and all facts gotten out with regard
to it and tested out. The voters finally should at least have a
chance to vote alternatively whether to take either a bicameral or
one body Legislature. I think it is a matter of such profound
importance it ought not to be passed by just casually. It is a vital
thing in our whole representative matter.

Thank you very much.

Mg. ScHROEDER: We will now hear from Mrs. Edwin Bekout,
representing the New Jersey League of Women Voters.

Mrs. BeBouTr: Mr. Chairman and Members of the Committee:
The New Jersey Lieague of Women Voters submitted recommenda-
tions for changes in the Constitution of New Jersey to the Com-
mission on Revision of the New Jersey Constitution. The League
considers the changes made by the Commission a distinet improve-
ment over the old legislative article and is very happy to see many
of its own suggestions for change included in the proposed Article
III as follows:

Section I, Paragraph 3: A biennial session limited to ninety
days with the provision for special sessions and their limitation as
set forth in Paragraph 4.

Section II, Paragraphs 1 and 2: Four year term and biennial
elections for members of the Senate.

Paragraph 3: Two year term and biennial elections for mem-
bers of the Assembly.

Section ITI, Paragraph 1: Increase in compensation,

Comment: The League suggested a maximum of $1250 annually
but since the Commission has after thoughtful consideration placed
it at $1500 annually, we endorse the recommendation.

Section V, Paragraph 1: The League recommended a Legislative
Council and we endorse that provision. However, we question the
wisdom of naming the membership of the Council rigidly in the
Constitution. We suggest a provision that the Council shall be
composed of not less than seven or more than fifteen members to
include the Governor and other members to be chosen by and from
the Legislature with the further provision that proportionate mem-
bership must be accorded to minority parties.

Paragraph 2: The League believes that one of the functions of
the Council should be to provide an adequate reference and bili
drafting service for all members of the Legislature.
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‘We wonder if (a) in Paragraph 2 means that the Counecil itself
would introduce bills sponsored by it. The League believes that it
should.

The League recommends the following provisions not included
in its own recommendations to the Commission :

Section ITI, Paragraph 3: Restriction on eligibility to appointive
office in the State.

Section IV, Paragraph 6: The Senate shall vote in public on the
question of confirmation of any nominations to office made by the
Governor.

Paragraph 7: The League endorses the restrictions on lobbying
provided there.

Section VII, Paragraphs 6 and 7: Grant of power to the Legis-
lature to limit and restriet the use of certain types of property for
preservation and protection of hichway and other public improve-
ments,

Objections and further recommendations:

Section, II, Paragraph 3: The League is not in agreement with
that portion of Paragraph 3 of Section IT which provides for
countywide election of members of the Assembly. The League
recommended that members of the Assembly in counties having
more than one member should be elected from single member
distriets.

It is practically impossible for the average voter to have the
detailed knowledge and information necessary to choose wisely
from among the large number of candidates presented in county-
wide elections when the number to be elected may be as high as
twelve. This naturally results in voting for a block of candidates
without regard to individual qualifications. We believe a change
would not only increase the voter’s sense of responsibility but
would bring about a greater individual responsibility on the part
of the Assemblyman.

An alternative to the district plan which might achieve the
same result in voter and representative responsibility would be
the election of Assemblymen by proportional representation.

Section VI, Paragraph 3: In place of the words “be read three
times in each house,” we recommend the provision no bill shall be
passed or become a law unless it shall have been printed and upon
the desks of the members, in its final form, at least three calendar
legislative days prior to its final passage, unless the Governor, or
the acting Governor, shall have certified to the necessity of its
immediate passage under his hand and the seal of the State.

Another recommendation considered of major importance by
the Lieague is the following on Referenda: Measures that have
been approved by one house of the Legislature, but are blocked in
the other may be submitted to the people at a general election for
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a referendum vote, by the Governor or by one House of the Legis-
lature or by both the Governor and one House. This provision
would provide an appeal from the veto power of one House of the
Legislature on legislation desired by large numbers of the people
of the State.

The league also invited serious consideration of a unicameral
Legislature with the following suggestion as to its composition:
That it be composed of eighty-one members allotted to the counties
un the present basis of representation in the Legislature with the
{urther provision that any measure, in order to become law, must
pass by a majority vote which must include at least one vote from
cach of a majority of the twenty-one counties.

Referenda: It is further suggested that it be provided that if
a bill received a three-fifths’ vote but not one from each of eleven
counties, the Governor might submit such a measure to the people
for a referendum vote at a general election.

Mgr. ScHROEDER: The next speaker will be Mr. Manuel Cantor,
representing the Communist Party of New Jersey.

Mg. Canror: Mr. Chairman, ladies and gentlemen: All political
power is inherent in the people, declare the Constitutions, both old
and new. Ivery speaker at the hearings last week expressed the
greatest concern that this fundamental principle remain inviolate.
Since the legislative Article provides the acid test of how the
principle will be applied in practice, our task is to determine
whether Article IIT provides the most democratic forms whereby
the will of the people of New Jersey can be carried out.

" Limited hearings of this nature do not permit of detailed com-
ment on each provision. Only a Constitutional Convention would
provide opportunity for proper study and debate.

There are a number of minor provisions in the Article proposed
which constitute improvements and which we endorse. But we
must express our firm conviction that the Article does not, in any
substantial respect, make the legislative branch a more demo-
cratic or even a more efficient arm of the people. If anything,
this draft weakens the control by the electorate over the State Leg-
islature. It makes little effort to introduce modern legislative
machinery. It would perpetuate the lop-sided basis for represen-
tation which Governor Edison so aptly deseribed as the control of
“aeres over people.” It would continue to permit a few Senators
from counties representing a minority of population to stifle and
subvert the majority will.

What is there of advantage in a bicameral Legislature? His-
torically the two Houses were a reflection of distinetions in class
or in the ownership of property. Such tests have long been aban-
doned. The argument that two Houses provide a check on each
other is not supported by the facts. Rather do they provide oppor-
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tunity for delay and evasion. What a record could be compiled of
valuable pieces of legislation passed in the New Jersey Assembly
and killed or buried in the Senate!

We propose a unicameral Legislature. This form has nu-
merous advantages. It represents the people more directly. Greater
simplicity of organization speeds the legislative proeess and en-
ables the electorate to follow deliberations with greater ease. It
places upon the single House full responsibility for its actions.
There can be no shuffle of bills up and down the State House corri-
dor and in and out of two sets of committees until the measure
bears no resemblance whatsoever to the original proposal. Is a
unicameral legislation an innovation? Decidedly not. In Nebraska
it was adopted in 1934. In all but one of the provinces of our
sister-republic of Canada single-chambered legislatures have
proved their advantages. Of all the governments of cities in the
United States of more than 10,000 population, only 14 retain two
houses, none of them among the 25 largest cities. In truth the
“check” supposedly provided by an “upper” house usually means
an “obstacle” to really democratic government.

‘We are absolutely opposed to meetings of the Legislature only
once in two years. Even in normal times a possible lapse of 21
months between sessions is inadvisable. The members are not suf-
ticiently accountable to the voters. Minimum current needs of the
people cannot be met in the best fashion. In the present war and
post-war world crisis it is unthinkable. The proposal would compel
intensive action under the accumulated pressures of two years of
waiting.- When the Legislature finally met it would become a “jam
session” not a deliberative body. Opponents of social legislation
would be encouraged into dilatory tacties, secure in the knowledge
that delay is equivalent to defeat for a two-year period. It is worth
noting that the recent Constitutional Convention in the State of
New York considered carefully the proposal for biennial sessions
and turned it down.

It is in Section IT, dealing with the composition of the Legis-
lature that we have the crucial feature of the proposed revision.
The proposals are entirely out of harmony with the conditions in
our State as to distribution of population, industrial composition.
They perpetuate control of government based on a century-old
relationship of rural to urban group interests that no longer exists.
They run counter to the wishes of the overwhelming majority of
the people.

On this problem we make two alternative proposals:

1. The unicameral body to be composed of members equal to
the total number of the present Assembly and Senate, with the
same number from each County as today, election to be by propor-
tional representation. '
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2. The unicameral body to be composed of members elected
from legislative or election distriets created and apportioned ae-
cording to population, election to be by proportional representa-
tion. If our crusading friends in the Republican Party are really
interested in the break-up of county machine politics, here are
proposals to which they should rally with enthusiasm.

Section ITI, Paragraph 38, prohibiting dual office-holding would
be a welecome improvement. But Paragraph 4 which follows ap-
pears ambiguous and inconsistent with its expressed intent.

‘We call attention to Section IV Paragraph 2 which declares
“each House shall be the judge of the elections, returns and qual-
ifications of its own members.” To leave this provision as it is,
raises the dangerous possibility that a majority group or party may
prevent the seating of an elected minority or labor candidate and
thus thwart the will of the voters. Examples of such a situation are
on record. The same danger is present in Paragraph 3 which de-
clares “each House . . . with the concurrence of two-thirds, may
expel a member.” A phrase of limitation as to the cause of ex-
pulsion should be added, to protect minority members.

Section IV, Paragraph 7, relating to lobbying in the legislative
chambers, tends toward limitations of open and direct espousal of
social measures by the people. It is likely to deprive numerous as-
sociations and persons of their civil rights ineluding the right of
petition. Strictly interpreted it would require the registration of
every person who sends a letter or posteard to his Assemblyman,
as well as the registration of the names of the members of trade
unions, eonsumer organizations, fraternal order, clubs and other
groups who took a position on any legislative matter. The kind of
sinister, behind-the-scenes lobbying that really is harmful would
vot be stopped by this provision. We therefore recommend its
deletion.

The proposal in Section V for a Legislative Council is weleome.
But as drawn it would perpetuate monopoly by the present major
parties. Experience has shown, particularly in New Jersey, that
it is minority and labor parties that frequently present worthwhile
social measures that the people need and want. Paragraph 1 should
be redrafted to give representation on the Legislative Council to
minority parties represented in the Legislature.

In Paragraph 3 of Section VI we suggest the phrase “on dif-
ferent days” be inserted after the clause “all bills and joint reso-
Intions shall be read three times.”” Our New Jersey Legislature
has not always been above attempting to rush through a measure
before the people are fully aware of what is going on.

There is one glaring omission in the Legislative Article. The
power must be reserved to the people by the Constitution to pro-
pose bills and laws and to enact or reject them at the polls inde-
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pendent of the Legislature. Any progressive, truly demoeratic
State Constitution should contain adequate provision for aecom-
plishing this through initiative and referendum. Only those who
fear the people can object to implementing our present indireet
representative form of government with these additional safeguards
against inaction or abuse by the Legislature. Many courts of our
land have declared the initiative and referendum to be a truly
democratic instrument of modern government—the method consti-
tutionally available to the people to act when the Legislature fails
to act in their interest. We refer the Committee to a model pro-
vision contained in Vol III, page 1818 of the New York State Con-
stitutional Convention Committee Report.

The Communist Party submits these opinions and suggestions
with the confidence that the people of our State desire such revision
of our Constitution as will bring the machinery of government
really up to date. We believe it is along the lines of the foregoing
proposals that the Legislature can establish its sincere and serious
intention to provide modern, efficient and democratic government
for the people of New Jersey.

Mgr. ScHROEDER: We will now hear from Mr. Russell Watson.

Mr. WaTgon: Mr. Chairman, it is not necessary to speak at
this time about the matter to which I referred when I asked for time
as one of the modificationists, but may I say for the record, with
respect to the ninety days section, during 1941 the Senate and As-
sembly, each, held twenty-nine sessions; during 1940 the Senate
and Assembly, each, held thirty-six sessions; and that the session
of 1918, which stands in New Jersey’s legislative history as one of
the most constructive and productive sessions of all, passed two
hundred ninety chapters, comprising many revisions of the law
contained in about twelve hundred printed pages; the Legislature
bhad adjourned and the last of the bills was approved on March
fifth, an indication of what can be done in a session of much less
than ninety days.

And I would like to speak also, if T may, very briefly, on this
matter of equal county representation. The history of the New
Jersey Senate is not related to the situation which presently exists.
My good friend, Mr. Bilder, said it is a descendant of the legisla-
tive council which was the representative of the propertied class
and of the landed aristocracy and that now it is the representative
of a group of counties which comprise some thirteen or fifteen
percent of the population and ratables of the State, showing there
is no relation between history and the present situation. When, a
few months ago, I had occasion to give somewhat extended study
to this subject, I began it with some of the ideas which Mr. Bilder
has expressed, which on their face seem theoretically sound, and
ended that study with a different conclusion, that in view of the
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somewhat unusual, at any rate special, econstitution of New Jersey,
its division between industrialized area and rural area, there were
different interests, that the equal county representation in the
Senate is justified—may I say that now I am speaking individually
as a citizen of New Jersey and not as a representative of anybody—
that equal county representation is justified. True it is that under
certain circumstances the smaller counties, with their equal county
representation, may obstruct desirable legislation. I have no doubt
in the record such instances can be found, but equally true is the
faet that if the Senate representation were proportionately based
upon population, then the smaller counties could by the same
token get what the larger counties wanted to give them and no
more, and finally it is in practical effect, if not in historical effect,
the exact counterpart of the Iederal system. True it is that the
States were, when the Federal Constitution was adopted, indepen-
dent sovereignties. True it is these twenty-one counties are sub-
divisions of the State of New Jersey, but the fact is that in each
case these subdivisions are entities of government, each with dif-
ferent interests, and there isn’t a single argument which can be
made against equal county representation in New Jersey which
cannot be made with equal force against equal State representation
in the Congress. What is true of one is true of another except
perhaps in degree, and I submit, as one who has—and incidentally,
coming from a county which would not be affected one way or
another—we would come out about the way we are now under
such a svstem—Dbut as one who has given some thought to the sit-
uation, that the speecial circumstances of New Jersey not only jus-
tify and warrant equal county representation in the Senate as we
have it and now know it, but is is argumentatively the correct
system that can be supported upon the basis of solid argument.
And then there is one other thing—I spoke of it before——are those
of us who favor constitutional revision going to center our efforts
upon what is politically possible and practical and try to get it, or
are we going to try to reach out for the stars and come out with
nothing? That is the serious question which we proponents of
constitutional revision must weigh well and thoughtfully.

Mr. ScuroEpEr: The next speaker will be Mr. H. Earl Probst,
representing the New Jersey Farm Bureau and Grange.

Mr. Proest: Mr. Chairman, we will forego the reading of our
brief and file it with the secretary.

Mg. ScHROEDER: We will now hear from Mr. Morris Isserman,
representing the State (. 1. O. and American Labor League,

Mg. IssErman: Mr., Chairman, Members of the Committee: In
our opening statement last week we said that this provision fell
far short of what we felt were the objectives which we had hoped
the Revision Commission would have arrived at in preparing this
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document, and it is especially to the representation feature in the
legislative article to which we had reference. Governor Edison, in
his inaugural address, made a speech which referred to representa-
tion, which T believe is the finest statement of its kind made in
this State. It says we now have a representation of acres versus
the people. As I sat here I made up some figures which in my
opinion make a mockery and travesty of that part of the Bill ot
Rights which says that the inherent power is vested in the people.
Let’s see why I think it is so. Taking twelve counties with a total
population of 798,000, they have 12 Senators and 16 Representa-
tives. The County of Hssex, with a population of 837,000, has one
Senator and 12 Representatives. Well, now, someone will say
isn’t our Federal Government based on the same sort of system;
isn’t that a question of checks and balances? First, I would like
to point out there is a difference between the federally constituted
Congress and this Legislature for this reason, that the small States,
the non-industrial States in the Union, in proportion do not carry
as much power as the large States; that there aren’t as many small
States gs we have small counties; and secondly, we do have some
sort of balance of power in the House of Representatives. There
the large industrial States, the States with the large populations,
can and do represent, as nearly as possible, the majority of the
people in this country. That is not so in this State Legislature
because if you take the population of the 12 counties of 798,000
and add to that Bergen County with—no, I will take Bergen out—
add Hudson County with 650,000 and Passaic County with
309,000, the representatives of the people representing 1,700,000
in the State’s population have a majority in the lower House ot
33 Representatives, and the balance of the State has only 27 Rep-
resentatives, so that at any time, under any conditions, the will of
the people can be frustrated, and from practical experience has
been frustrated, by a combination of these small counties with one
or two of the more populous counties. Those of you who have
been in the Assembly and Senate have seen that happen time and
again where Essex County and perhaps Essex and Hudson, maybe
Mercer—it is unusual for you to expeet Hudson and Essex to
agree but they do occasionally—have been unable to put over a
program, and the will of the people is best expressed in the elec-
tion of the only official in this State by the popular vote of the
people—that is the Governor—and what do we find? You find a
Democratic Governor—and by the way, your argument that he
may be elected from Hudson County doesn’t hold water because
you will find a Democratic- Governor elected by the people, Gov-
ernor Edison, who presented you a program at the beginning of
the session—and what do we find? A combination of small coun-
ties constantly frustrating the will of the people. I don’t know
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what Mr. Bilder said here, whether it is true or not that the small
counties are willing to give up this power, but I do say that ade-
quate representation, a system of checks and balances, should not
be merely a system of checks, and that is what we have here. This
is not a rule in the Senate or in the Assembly of a majority
checked, wherein the minorities have an opportunity to check that
majority, but rather an ironeclad rule wherein the minorities in this
State are able to check and defeat the wishes of the people. Not only
that, but it is aggravated by the fact that some time years and years
ago there was a decision of our Supreme Court, which has never
been challenged, that we must have election on the county-wide
basis. Now, let’s look at it. I have appeared in this House and time
and again spoken to one or another of the representatives of the
people and said, “I would like to have you vote for this measure,
which is of interest to the people,” and the answer I have gotten was,
“If I vote for this bill, which our leader—" because after all, if he
is of your own party he is the leader, and if he is the opposition,
he is the boss—“because our leader says we can’t vote for it and if
I vote for that particular item I can’t go back on the ticket”; and
then they ask me a very cryptic question: “Can you assure me that
I can be elected independently?’ Gentlemen, from a matter of
realistic, practical politics, we know it is impossible to elect one
man running as‘an independent in any of the large counties. As
a matter of fact, unless you can get recognized and recognition
from the leader of your party or the boss, you find yourself out in
the eold, and no matter how good a legislator you are, all you have
to do is offend the leader of your party, as has happened in some
situations, to find it has resulted against your coming back into
office, so that we do not have adequate representation.

We believe that the least we ought to get out of this—and I
say the least—is a provision in this Constitution which will set
aside the Supreme Court decision, because it is our contention that
the decision did not represent even in 1844 the wishes of the people.
Now, if we can get that, then we can say to you we have arrived
at a major objective. If we don’t get that, even though we may go
along with the revision, we say our major objective and our desire
to have proper representation has been lost.

Let me for a moment now go to the particular sections of Ar-
ticle ITI. I am of the opinion that Section ITI, Paragraph 1, which
now provides for a fixing or freezing of the services of a member
of the Senate and Assembly, does not properly belong in a Con-
stitution. As time goes on, it may be necessary for these legislators
to sit longer and oftener and devote more time to the duties of
State. At the present salary of $500, no man, no poor man, can
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come to this Legislature and do full justice to it unless he is in
some fashion subsidized, and that is perhaps one of the reasons
there is so much criticism of our legislators for doing what some
people might say is unethical and others might merely say is a
method of getting additional salary to meet their living expenses.

Section ITI, Paragraph 8: I don’t know whether the Committee
on Revision put that particular section in in order to be sure that
the Legislature wouldn’t consider passing any revision or not. I
have heard a lot of talk that this is important and I feel that that
does not belong in a State Constitution. The mere fact that ten
members of the Liegislature or fifteen have obtained other jobs
doesn’t mean that they should not have obtained these other jobs.
The mere fact that a man has served in the Legislature and be-
cause of his long experience knows the ins and outs of the Govern-
ment and has been a good public servant doesn’t mean we have to
say from now on for one year you must retire and then we will give
you another job. I know men that have been promoted from the
Legislature, both from the Assembly and Senate, who in their ad-
ministrative jobs are doing an excellent job, who earned their pro-
motions because of proper industry and loyal service to the people,
and I say if this provision stays in the Constitution it will do more
to destroy the caliber and the standards of the House and the
Senate than anything that I can think of, because good men who
may want to serve the State will come here and say, “If I take
this job I can’t serve the State for one full year.” And we are
amply protected by Section IV. I do believe that Paragraph 4
ought to be enforeced and ought to be enforced so that no Senator
and no Assemblyman who takes any job—as a matter of fact, it
ought to be modified so that no Senator or Assemblyman can hold
any job in any subdivision of the State, in any municipality, as
long as he is a member of the House or Senate. Onee he resigns,
that is a different story.

Section 1V, Paragraph 4: We have an objection. We notice
there, and 1 don’t believe it ought to be part of the Constitution,
that only those roll calls of yeas and nays should be enrolled at
the desire of one-fifth of those present. If this a public body, rep-
resenting the people, the people must at all times be able to find
out how their legislators vote, and I say that that provision ought
to be changed so that all roll calls are kept. They are public
records and should be so kept.

Our objection to Section V, Paragraph 1, is not so much in the
setup, although we agreed it ought to be a larger body, but the
fact that there is no provigion here that this Legislative Counecil
shall meet and hold public hearings. The value of publie hearings,
the importance of having the people given the right to appear and
petition the Legislature and the Legislative Counecil, which is in-
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herent in the people as we have said time and again, should be
embodied and provided for under Section V.

Section VII, Paragraph 2: The right of labor to organize and
bargain collectively shall not be impaired. I have already said
that ought to go in the Bill of Rights and we believe that this
provision should be included here, not only the right of labor to
organize and bargain collectively, but also the provision that they
shall be permitted to engage in concerted activities for their mutual
aid and protection, and I wish I had the time or opportunity to
answer the arguments which Mr. Brown presented here today, and
again I say the limitations of time and the failure or inability to
get full discussion should make it apparent to all of you that we
should have a constitutional convention. We believe that Section
VII ought to be further amended. Not only do we find that the
will of the people is frustrated because of the method of election
of Assemblymen and Senators and by the constitutional interpre-
tation as done on a county-wide basis, but we also find that through
the manipulation of the election laws by the Legislature, no minor-
ity party or no minority group has the opportunity to amply ex-
press their views on election day. There ought to be a provision
in here which will prohibit the Legislature from tampering or
passing any law which will prevent such suppression by the
people, and I mean this: Under our law, and I think it is probably
peculiar to the State of New Jersey, a candidate for office may be
nominated by one of two parties. He must determine on which
ticket he wants to run, and he can’t run on two tickets at one
time. Now, suppose at some future time there is formed in this
State one, two, or three more minority parties and a candidate for
Governor is nominated by the Republican Party which the Ameri-
can Labor Party, let us say, is willing to endorse. All we can do
is to vote for him election day under the Republican banner. We
cannot, under the present election laws, and it is not a question of
Constitution—it is a question of legislative enactment—we cannot
at the present time vote for the Republican candidate on our own
ticket and have those votes counted. In New York State a man
may run under the banner of five, six, seven or eight parties, and
the total vote cast for that candidate represents his vote as against
the opposition candidate, and if he gets the total vote and majority
vote on the six tickets, he is deeclared to be elected as the winner.
That is one thing we feel ought to be in the Constitution so that
the Legislature in the future will not be able to prevent a proper
expression of the will of the people.

I have heard a 1ot of diseussion on the question of the term or
time which the Legislature should take to sit. We believe that
biennial sessions are sufficient. In cases of emergency the Gov-
ernor can always call the Legislature in session, and I am rather
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surprised at Mr. Chance’s remark that ninety days is not sufficient
because if I can recall, if my memory serves me right, the Manu-
facturers Association and United States Chamber of Commerce
and others have always prayed and said, “Why doesn’t Congress go
home and leave us alone? This is an unusual position for the
Manufacturers Assoeciation to take, and I cannot see why a Legis-
lature with a Legislative Couneil, getting on the job and doing the
work efficiently, as they will be able to do for the State of New Jer-
sey cannot complete their labors in ninety days. Some of us perhaps
still think that ninety days is a bit too long and they can go home
a bit sooner, but by the furtherest stretch of your imagination,
and it has been proven by what Mr. Watson said that the 1918
Legislature did its job and finished it up in two months, I think
our present day legislators can do the job efficiently and effeetively
in ninety days during a period of two years.

So, I say with these modifications, if you will make these
changes, especially the changes in representation, we believe we
will have then a modern constitution as far as the legislative
branch is conecerned, fitted properly in the modern concept of what
true representation will mean.

Mr. Caviccmia: Mr. Isserman, earlier in your remarks you
referred to a case. You meant State v Wrightson, 56 New Jersey
Law.

Mgr. Isserman: I can’t give you the citation, but that is the
case.

Mr. CaviccHIAa: Aren’t you fearful that the districting of coun-
ties may lead to what was discussed in that case, a gerrymander-
ing, and that actually you would get more polities in that sort of
setup than you have today?

Mg. IsserMAN: You may get more politics but you will prob-
ably get better representation because right now in Hssex County
the politics—Ilet me not take Essex County—it is too close to home
—Dbut in most of the larger counties the politics are played from
the top. If we are realistic we know who goes on the ticket and
we know what consideration is given for persons to go on the
ticket. If you have Assembly districts, as you may have them or
as you may make them, T would still be able to carry on a cam-
paign in Essex County among 80,000 people much simpler than in
a county among 834,000 when the other 11 or 12 men run on the
same ticket. That is our difficulty. It won’t be one man against
one man, even if machine dominated or machine controlled, but
what you are running is one man against twelve, and if T want to
vote for John Jones I will vote for him and maybe cross Cavicechia
off. The next man will eross Sanford off. The result is the ticket
inevitably must win. That is the result of it; that is the reason we
feel Assembly districts will help—even if they gerrvmander—we
anticipate that.
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Mr. Caviccmia: In your original figures, I didn’t get your
point. You added up Hudson, Essex—

Mgr. IsserMAN: T have taken Hudson and Passaic and Warren,
Sussex, Somerset, Salem, Ocean, Hunterdon, Gloucester, Cumber-
land, Cape May, Burlington, Atlantic, Morris; the total population
in those 14 counties is 1,759,000, if your legislative manual is cor-
rect. The total population of the State is 4,100,000, so that leaves
2,400,000 people who have 27 representatives and 1,750,000 have 33.

Mr. Caviccria: What are you trying to bring out?

Mr. Isserman: That even in the lower House, which is con-
trary to what you will find in Congress, the combination of small
counties having a minority in population controls. In the United
States Congress, the House of Representatives truly represents by
a total vote the population, the population and not the individual
States. There is the distinction you have in the United States
Congress, as compared with the New Jersev State Legislature.

Mg. Caviccuta: I am sorry; I don’t get the point.

Mr. ScHrOEDER: I think, Mr. Cavicchia, that the gentleman
refers to the provision in our State Constitution that each county
is entitled to one Assemblyman.

Mr. IssErnmax: Ob, yes; the reason that is so, by the way—I1
want to make the point—is that our present Constitution in 1841t
restricted the membership of the Legislature to sixty. That pro-
vision—if that provision were not in the Constitution, you ecould
enlarge this Assembly, the House of Assembly, in the same man-
ner the House of Representatives has been enlarged to meet the
growing population.

Mg. CaviccrIA: But it still works out in proportion.

Mg. Isseramax: No, it does not, because in New York State,
with a representation of 45, as against Montana, with a representa-
tion of 1, vou will find that New York State has fairly adequate
representation.

Mg. Caviccmra: Mr. Isserman, because I worked out the appor-
tionment for this latest House after the last Federal census and 1
went into the figures very thoroughly, T discovered that the time-
honored method of apportionment was wrong mathematically and
even unconstitutional under the case of State vs. Wrightson. My
computation ended with this eoneclusion: that there could be striet
proportion throughout except where by reason of fractions you
were unable to dissect the individual and therefore would not ad-
here to true quotas of proportion, so that actually, speaking gen-
erally, there is true proportion.

Mr. Issermax: Not in New Jersey in the Assembly. Tt isn’t
for this reason: yvou have 16 Assemblvmen in 12 counties. Yon
have 12 in Essex. You have on a basis of population, if you were
to figure it—T have given you a figure of 33 Assemblymen as rep
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resenting 1,700,000 as against 27 representing 2,400,000. That will
not happen in the United States Congress because it allows for a
larger representation in the Congress. In other words, Montana
gets one vote but New York today, because of its inereased popula-
tion, was allowed a greater number of votes and here you are al-
ways restricted. You can’t have more than sixty, and sixteen be-
long to the small counties.

Mg. Cavicenia: That is true, because you have constant maxi-
mum membership in comparison with variable population, but—

MR. IsserMAN: That is correct.

MRr. CaviceHA (continuing) : —but you will come to as true a
proportion as the limitation of minimum and maximum will permit.

Mr. ISSERMAN: As yvour limitations of minimum and maximum
allow, certainly, but the trouble is that by having your ceiling on
this you make it impossible to give true representation, and in the
lower House of Congress they have true representation.

Mr. Caviccura: What would yvou do, eliminate the maximum?

Mgr. Isseryman: If you eliminate the maximum, that will an-
swer the purpose.

Mgr. WaTsox: The answer to Mr. Isserman’s argument is there
are 4 counties which have 31 votes in the Assembly, a majority.

Mg. TsservaN: T don’t want to argue with Mr. Watson. If you
want to jugele that fieure, that is right, certainly. You can take
Essex, Hudson, Bergen and Passaie, with a population of 2,200.-
000, and they have 31 votes but our objection is that—take Passaic
and Hudson—you can’t take Passaic and Bergen, but taking Pas-
saic and Hudson and switching them with the 12 smaller counties,
theyv have a majority. )

Mr. SumMERILL: T have a question.

Mg. Scrirorper: Will the gentleman submit to a question?

Mg. TsservaN: T will,

Mr. SumMMERILL: Mr. Isserman, vou referred to a member of
one of the Houses whom vou desired to vote for a certain proposi-
tion and he couldn’t vote for that because his boss or head of his
delegation wouldn’t allow him. Was that a large or small county?

Mr. Haxeman: We would like that answered.

Mg. TssEryvan: If vou want the answer, the answer is, categori-
cally, it was a large county.

Mr. HaAnEMAN: Thank you.

Mr. TIssEryaAx: It was a large county and that is the reason
we want distrieting, because in a small county like Salem or Ocean
there are no districts and therefore a man who wants to run inde-
pendently ean run independently in those small eounties.

Mgr. SuMMERILL: Isn’t it a fact that your small counties are
more independent and less boss controlled than your larger
counties ?



182 Afternoon Session, July 15, 1942

Mg. IssermaN: That depends whether you speak of Jersey City
or Atlantic. Far be it from me to decide between the two.

Mg. HanEMAN : Mr. Chairman, through you I would like to ask,
now that the matter has been brought up, has the Atlantic delega-
tion ever told you they couldn’t vote for a measure because a boss
or leader told them not to?

Mgr. Issermax: The answer to that is I have never asked a
member of the Atlantie delegation—

Mr. HanEMAN: The answer to that is you did ask me.

Mg. Isserman: Well, T never got that kind of answer—let me
put it that way.

Mg. HanEMAN : Now that the record is clear—

MR. SCHROEDER: Are there any other questions of the Commit-
tee? Is Mr. Mandell in the room? Do you desire to speak at this
time?

Mg, ManpeLL: T have a letter I would like to read, Mr. Chair-
man: '
“T would like to take this opportunity to congratulate
the Hendrickson Committee on the splendid, intelligent joh
they did on the Revised Constitution. It certainly contains
many steps in the right direction: an executive able to fune-
tion more efficiently in carrying on the business of the state:
a legislature unencumbered by confusing executive responsi-
bilities and therefore able to give more efficient representa-
tion to the public interest: a workable reorganization of the
courts and a method by which it can be amended not too
cumbersomely to fit the changing needs as indicated by time

and experience.

T have however, an additional suggestion which T think
is consistent with the improvements proposed by the Com-
mission which would tend to improve the representativeness
of the Legislature.

I would like to suggest that the State of New Jersey
adopt a plan which has been successful under the Constitu-
tion of the United States of America. 1 submit the idea of
having two senators from each county in our State Govern-
ment.

Every reason which makes it sound for us to have two
senators from each state in the United States Senate is an
equally sound reason for us to have two senators from each
county in our State Senate.

It is generally conceded that in most cases two heads
are better than one.

The people would then have a choice as to whom they
wished to bring their problems.

If one senator was ill or unable to be present at an im-
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portant hearing, his county would still be represented.

It is evident that in our large counties it is most diffi-
cult for one man to personally obtain and know the reac-
tions of a large enough percentage of the people in every
part of the county. This is particularly true, now, under
present war conditions. On the other hand, it is difficult
for all the people in a county to know one senator.

There are other than physical conditions which are even
more important. From a standpoint of sound representa-
tion, it is unquestionably true that our American Govern-
ment system of checks and balances is more efficient and
gives better satisfaction to the People when representation
consists of two or more. There is too much individuality,
personal opinion, and finality in the words and acts of one
person. If that one person is wrong, misinformed, or un-
fair, the citizens of a whole county may suffer. With a
small body like our State Senate such a vote might well be
the deciding vote to affect the citizens of the whole State.
This is unfair and unsound—even dangerous to the welfare
of the People.

I submit that with two senators from every county each
senator would be less subject to unscrupulous pressure often
brought to bear for the creation of unnecessary committees,
local or special privileges, boards, etc. There would be fewer
incidents such as the holding up of necessary appointments
for a whole year because one senator demanded a lucrative
job. From the last information I had, that job has grown
until the salaries and expense of that department aggregate
over $100,000 a year. These examples of the arbitrary power
of one man, because he can deliver one necessary vote, should
be limited very definitely. Our State Government would
function more efficiently with ecomparatively little ($31,500)
more salary expense and a saving of many times that amount
in unnecessary expenses. In addition, the People would re-
ceive better representation and be closer to their State Gov-
ernment.

Very truly yours,
WinTHROP A. MANDELL.”

MRg. ScHROEDER: Are there any others who wish to speak in
favor of modification of Article III? May I have your name,
please?

Mr. Goopwin: Fred. W. Goodwin, Secretary of the New Jersey
Taxpayers’ Association,

Before reading a prepared statement, I would like to refer to a
statement made by Mr. Kirk Brown in regard to Section VI, Para-
graph 7, and that is the section which would give the Legislature
the right, notwithstanding any express or implied limitations of
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this Constitution, to incorporate by reference with present and fu-
ture effect any provision of Federal public law or any Federal ad-
ministrative rule or regulation relating to the regulation of indus-
try or commerce, or to taxation, or establishing technical standards
of any kind. The New Jersey Taxpayers’ Association fully endorses
the statement made by Mr. Brown in connection with this para-
graph. Lo

[

STATEMENT TO THE JOINT LEGISLATIVE COMMITTEE HEARINGS
ON THE PROPOSED REVISION OF THE STATE CONSTITUTION.

Taxpayers need effective constitutional protection against the
enactment of laws which unjustly require New Jersey’s local gov-
ernments to “spend.”

This protection is needed not only for the benefit of taxpayers
but also for the benefit of the legislators who are besieged annually
by hordes of selfish individuals and groups seeking special favors
and advantages in the matter of salaries, tenures and pensions—
in most cases at the expense of the publie.

Over a great many years the State of New Jersey has, from
time to time, enacted “Mandatory Laws” which compel municipal
and county governments to spend money, whether or not they wish
to do so and even if they cannot afford it.

Among other things, these laws: inerease administration costs—
create positions—establish tenure of office—dictate minimum sal-
aries—inaugurate expensive services. Under the present situation,
local officials do not have complete authority over all local expen-
ditures, but they must raise the tax revenue to meet the require-
ments imposed upon them by these State legislated mandatory
laws.

Not all mandatory laws are necessarily undesirable. But no
law should be enacted by the State Liegislature requiring the ex-
penditure of money for services, salaries and pensions, which are
strietly local, requiring local government to pay the costs out of
local revenues.

The problem of mandatory spending laws is extremely serious
and to be solved adequately requires a great deal of study and
work. Solution of this problem is one of the long range objectives
of the New Jersey Taxpayers’ Association which has taken the
leadership in acquainting the public with the problem.

About a decade ago when many local governments throughout
New Jersey were in serious financial difficulties as a result of the
economic depression and harassed by an aggravated condition of
tax delinquency and were facing possible bankruptey, immediate
drastic reduction in the cost of local governments was needed to
case the staggering load upon local taxpayers.

In response to requests from a large number of state-wide citi-
zen organizations the Legislature provided for suspension of the
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spending requirements of the mandatory laws to free local govern-
ments from the shackles of compulsory spending and allow them
to cut their spending wherever necessary in order to avert serious
fiscal disaster. Suspension continued for four years, from 1933 to
1936, and during that period the accumulated reduction in tax
levies was approximately $101,000,000. ’

‘When economic conditions were apparently improving in 1937,
the Legislature failed to renew suspension of mandatory “spending”
requirements, probably under the mistaken idea that the days of
free spending had returned. Loeal governments were forced to
resume the high schedule of spending of previous years, since the
Legislature had made no progress, during the four years of abey-
ance, toward permanent correction of the “spending” law situation.

Sinee that time the matter of mandatory spending laws has
been given a considerable amount of attention and study by citizen
groups, county and municipal officials, the State Local Government
Board, the State Planning Board and a number of others.

As the problem now stands, two-fold action is needed. One is
to revise, repeal or suspend all such laws now on the statute books
which are contrary to publie interest, the other is to stop further
enactment of unwarranted mandatory spending legislation.

The first phase of this problem is extremely complex. Hun-
dreds of mandatory laws are on the statute books. Many of them
are worthwhile and should remain. On the other hand many im-
pose unfair burdens upon local homeowners and should be elimi-
nated or changed, according to public interest.

The second phase of the problem can be controlled through
constitutional revision. It is clear that the majority of our legis-
lators recognize the evils of mandatory spending legislation. Never-
theless, year after year a number of legislative bills are introduced
calling for new mandatory spending requirements. This was so
during the current session despite war-time need for striet economy
in local government operations and despite the fact that early in
the session the Legislature adopted a resolution pledging among
other things that it would “refrain from enacting any legislative
measures which will unjustly require mandatory expenditures im
any of the counties, municipalities or school districts of the State
which are not necessary as part of the nation’s defense program.”

Strange reasoning sometimes forms the basis for bills requiring
local government spending. One measure (A-256) placed before
the current session would have required payment of a $2,500 salary
to any county building elevator operator with 25 years of service
“in any county with a population of more than 400,000 inhabi-
tants.” Just why an elevator operator in counties with 400,000
residents is worth a higher salary than those in any other county is
not explained in the measure.

While the proposed revision of the State Constitution does not
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provide any course of repealing or revising existing statutes in con-
flict with public interest, it does, however, in Article I1I, Section
VII, Paragraph 9, strengthen the restrictions on passage of
“gpecial” or “local” laws by forbidding the Legislature “to pass
any private, special or local laws . . . creating, increasing or de-
creasing the emoluments, term, tenure or pension rights of publie
officers or employees.” This provision is a step in the right di-
rection,

This Association is in accord with the proposal of Dr. Charles
B. Bleasby, member of the Bergen County Board of Chosen Free-
holders, who recently proposed an amendment to the State Consti-
tution to prohibit the New Jersey Legislature from enacting man-
datory laws to fix salaries and control expenditures of any of the
State’s political subdivisions.

Adoption of a constitutional provision such as this would be an
important gain by the taxpayers since it would give them relief
from the present perennial struggle against enactment of the many
spending measures introduced in the legislature. The provision
should be made as strong as possible so that it will prohibit the
enactment of any law, special or general, imposing nnwarranted
spending requirements upon local taxpayers.

Mr. SCHROEDER: Are there any other individuals who desire to
speak in favor of the modification of Article TTT? If not, T wish to
announce that the next public hearing will be held a week from
today, Wednesday, July 22nd, at 10:30 A. M., and we will discuss
Article IV of the proposed revision entitled “Executive and Ad-
ministrative.”

Thank you very, very kindly for appearing here today.

(Adjournment.)
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BRIEFS AND COMMUNICATIONS SUBMITTED AT THIS
SESSION.

Montelair, N. J., July 7, 1942.

Joint Legislative Committee to Conduct Hearings on the
Revision of the Constitution:
Madam and Gentlemen :

I favor the submission to the people by the Legislature of the
draft of a revised Constitution, utilizing the body of the revision
as submitted by the Commission on Revision of the New Jersey
Constitution, with such further alterations and reformations as
the Legislature deems the public good may now require.

However, referring to ARTICLE III, LEGISLATURE, of the
Commission’s Report, I suggest that it is in the public interest that
ART. IIT, SEC. VI, PAR. 7 be dropped or drastically limited and
revised. This paragraph authorizes the Legislature to incorporate
in N. J. Laws certain categories of Federal Laws, and administra-
tive rules and regulations by reference only. This presumably con-
stitutes the exception referred to in the last line of Par. 6, immedi-
ately preceding.

The present Constitution provides in Art. IV, See. VII, Par. 4:

“No law shall be revised or amended by reference to its
title only, but the act revised or the section or sections
amended, shall be inserted at length.”

Considering this present proviso, the N. J. Court has said:

“Much vicious and unjust legislation was obtained in
this way by covert means, and it was for the purpose of
preventing incautious and fraudulent legislation, procured
in this deceptive manner that this constitutional provision
was adopted. . . . To cirecumvent this provision of the Con-
stitution the act must be completely intelligible in itself,
without examination of and comparison with the act tc
which it refers.” Evernham v. Hulit, 45 N.J.I.. 53, at p.
58.

And more recently, in 1937,

“It is well settled that the reason for Art. 4, Sec. 7, Par.
4 of our Constitution is to prevent covert, incautious and
fraudulent legislation,” eciting the foregoing decision and
others. Baldwin Lumber Junction Milling v. Moskowitz,
15 N.J.Mise. 438. (In the summary in N.J.S.A., vol. “Con-
stitution,” p. 346, note 53 this Baldwin case is erroneously

cited as 118 N, J.I.. 207. Also reported in 192 Atl. 229.)
This limiting provision as to N.J.’s own laws is duplicated in the
proposed Art. ITI, Sec. VI, par. 6, Report p. 39, (p. 937). Surely
if this has been good public policy in N. J. for 98 years, it deserves
to be continued in our new Constitution. How much more strongly
should this argument avail—that it leads to “vicious and unjust,”
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“covert, incautious and fraudulent legislation”—when from the
notorious welter of Federal administrative bureau rules and regu-
lations in Washington, it is proposed to allow certain of these re-
lating to regulation of industry or commerce, taxes, or technieal
standards to be incorporated by reference only, with the inevitable
result the reader of the N. J. law will be in a fog until he can
locate a copy of the pertinent rule or regulation ; determine whether
it has been revoked in Washington and is still applicable in N. J.;
or whether it was the edition of this rule or regulation in “present
effect” when the N. J. law incorporated it or whether “with future
effect” it is perhaps the revised rule promulgated some weeks or
months later.

I don’t like to have the text of New Jersey laws prepared in
Washington, without notice to us readers as to just what they say.
It leaves open a way, in the language of our own Courts, to be
availed of, in crowded and hurried legislative sessions, as a mini-
mum effect, to incorporate covert and incautious legislation, and
as a maximum sequel, for possible vicious and fraudulent legisla-
tion. In general it is a lazy man’s rule, with a saving to the State
of only the paper and printer’s ink otherwise required to tell the
citizens the full purport of the enactment.

Judging from the Legislature’s own practice there are occasions
when Federal acts may now be incorporated by reference, which
so far as I am informed, have not been judicially questioned. For
such usage additional constitutional authority appears unnecessary.
For instance in the Unemployment Insurance Act, there are nu-
merous such references as R.S. 43:21-7(b), R.S. 43:21-12 and R.S.
43:21-14.

The reason for proposing this amendment is not explained in
the Commission’s Report, page 16, (p. 915). Without knowing
more definitely the situation that the Commission sought to deal
with, it is difficult to give definitive suggestions as to modification
if it is thought necessary to retain Par. 7 in part. Onec possible
limitation might be to add thereto:

“but only in situations where a uniformity of action and
practice is required or is desirable in joint action by the
State of New Jersey and a Federal department or admin-
istrative agency.”

The proposal as it stands is too wide open and susceptible of
too many varying and ominous meanings to receive general sup-
port by the Legislature, which should not thus delegate to Wash-
ington its law drafting funetions. Tts retention may well consti-
tute a source of effective opposition to the revision as a whole.

Respectfully submitted,

ArRTHUR J. EDWARDS.
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To THE JoINT LEGISLATIVE COMMITTEE FOR ASCERTAINING THE
SENTIMENT RELATING TO CONSTITUTIONAL REVIEW :

Article I1I, Section VII, Paragraph 2, page 39 of the Report of
the Commission on Revision (p. 937) reads: “The right of labor
to organize and bargain collectively shall not be impaired.” I
propose the following addition thereto.

No person shall be denied employment because of membership
in or affiliation with or resignation from a labor union or because
of refusal to join or affiliate with a labor union; nor shall any cor-
poration or individual or association of any kind enter into any
contract, written or oral, to exclude from employment members of
a labor union or persons who refuse to join a labor union, or be-
cause of resignation from a labor union; nor shall any person
against his will be compelled to pay dues to any labor organization
as a prerequisite to or condition of employment. Nor shall any
corporation or individual or association of any kind deduet from
the wages of its employees their dues in any association or organi-
zation of any kind either with or without the employees’ consent
nor exert persuasion or compulsion upon them to maintain mem-
bership therein. The Legislature shall have power to enforce this
article by appropriate legislation.

This addition is a measure to secure the right to work. This
right is being abridged and should be newly asserted and defined.
It is not enough to say that it is self evident and needs no declara-
tion ; that argument was used against the inclusion of the first ten
Federal amendments, the so-called Bill of Rights though it was
true of the “liberties” that they comprised as it is true of this one,
that they were included in the inherent rights of the individual.
‘When such encroachments as those from which labor is suffering
are not opposed they become established by consent or adverse
possession ; thus the Federal Supreme Court declared that the pick-
eting of an employer as unfair to labor was a “familiar practice in

, these situations” and condoned it although at the same time the
court declared the employer had not been unfair. There is danger
that the abridgement of man’s right to work may thus be embalmed
in the law. This abridgement is of long standing and the people’s
representatives having failed to provide adequate remedy in legis-
lation it is the duty and right of the people to thus legislate in
their Constitution.

The employer has been the historical exploiter of labor. The
causes of this lie in the profoundest depth of human forces. Some-
times it was born of necessity, sometimes of human depravity. Out
of this condition sprang the associations of workers called labor
unions and due chiefly to their endeavors in the interest of labor
there has been built up in our times a body of law for the regula-
tion of employment. Labor unionism is a necessary and admirable
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institution but its freedom from regulation has made it amenable
to these same forces and as a result some of its organizations in
their structure depart as widely as possible from the democratic
pattern. In these their members have no voice, their managers are
clothed with unbridled power, the vast wealth collected from their
workers is not accounted for and with the inevitable and quite
natural result that they have been perverted from their original
purpose for being and have themselves become exploiters of labor.

It is a matter of common knowledge that the right to work is
violently suppressed. It is denied because of membership in labor
unions and because of lack of such membership. Employers enter
into agreements with those who control labor unions to deny em-
ployment to those who refuse to join them. Exorbitant so-called
initiation fees are demanded for the right of membership in those
labor unions that monopolize employment and exorbitant dues for
continuing membership. The “check-off” or deduction of wunion
dues from the worker’s wages is made a condition of employment
and the employer thus made the vicarious instrument of compul-
sion upon the worker. In this and many other ways labor is en-
slaved, and its serfdom is enforced with sadistic ingenuity ranging
from economic pressure through the whole gamut of erime to arson,
kidnapping and murder in this process of abridging the right to
work.

In addition to violence the chief means of dragooning labor and
enslaving it has been to bring it under the control of union man-
agement and keep it there, for which the closed shop and the check-
off are instruments. The legal status of the closed shop is indicated
in the few places where the law has touched upon it. The Railway
Labor Act of 1926 provides that “no carrier shall require any per-
son seeking employment to sign any contraet or agreement prom-
ising to join or not join a labor organization,” and as amended con-
tains a speeial prohibition against the use of the check-off. Because
this industry is so largely affected by public interest these limita-
tions are particularly significant. The Norris-LaGuardia Act of
1932 provides that the worker shall be free to decline to associate
with his fellows and to have full freedom too, to associate . .
President Roosevelt has stated that “the Government will never
compel this five per cent to join the union by a Government decree.
That would be too much like Hitler.”

The addition to Article TII here proposed would give these
prohibitions a wider application. Once more war has demonstrated
that even the smallest industry and its workers are impregnated
with public interest. ’

There is no compulsion here. The Union Shop is still possible
when it is brought about by voluntary action on the part of em-
ployer and employees and as long as no compulsion is exercised by
the employer to prolong union membership or deny employment
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in its absence. This addition works no hardship on those associa-
tions of labor that are conducted in labor’s interest without addic-
tion to compulsion. '

This addition works no compulsion upon labor to accept em-
ployment that is objectionable for any cause, in faect it works no
compulsion of any kind upon labor or employer but it does free
labor from the compulsion of the employer and that of labor’s
own associates.

If such an article had been in the Federal Constitution there
would have been a control at hand to prevent the high-jacking of
labor at the camps and in the ship yards and in the tank shops
and the ammunition plants; to prevent, too, the imperious abuse of
power to stop the forging of gun and sword even while the enemy
was on our soil.

A power that controls the right to work is superior to the Gov-
ernment which is denied that power. It is the power to enslave.
It is the power to impoverish. It is the power of life and death.
It is a power that no one should have.

Kk Brown.

Montelair, July 15, 1942,
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Brier PrRESENTED BY NEW JERSEY FARM BUREAU AND NEW JERSEY
STATE GRANGE TO THE JOINT LEGISLATIVE COMMITTEE T0 STUDY
THE REPORT OF THE COMMISSION ON REVISION OF THE
NEw JErsSEY CONSTITUTION.

Trenton, New Jersey
July 15th, 1942

.

To the Members of the Joint Legislative Committee:

As we understand, there will be considered today the structure
and the function of the Legislature. As observed last week, the
purpose of -dividing the State into three theoretically, but not ac-
tually, altogether independent departments was to prevent, as far
as possible, abuse of political power. It was observed also that the
State was, in theory at least, republican, representative-—that it,
and consequently its government was purely fiduciary. But fidu-
ciaries, being human and selfish, are apt to betray their trusts and
to use the confidence reposed in them to their own ends. This is
particularly so in the case of governments of limited states, where
the opposing conceptions of sovereign states and governments are
familiar. Accordingly, it becomes necessary so to plan the poli-
tical structure that fiduciaries have the greatest possible power to
perform their functions, with the least possible opportunity to
usurp that power—that is, to convert it to personal selfish ends.
All our suggestions in considering the structure and the funetion
of the several departments of the State will be tested by that stand-
ard.

Considering now the commission’s recommendations regarding
the Legislature : We have long contended for, and our organizations
have formerly approved of, biennial sessions, increased compensa-
tion for members, and shorter and more active sessions. We now
reiterate these recommendations. Biennial sessions are in harmony
with prevailing custom, and the proposed increased compensation
should not be objectionable. TLikewise the provision limiting the
sessions to ninety days. The provisions regarding special sessions
seem good, at least as suech provisions usually are considered good.
We have wondered, however, how long it will be before the public
realizes that the calling of special sessions is a legislative, not a
eubernatorial function. The commission has done well to provide
for the re-convening of the Legislature upon petition of two-thirds
'of the members, and of keeping the Senate in session upon call, for
the purpose of acting upon nominations.

The proposed legislative counecil seems a questionable innova-
tion. We are unable to determine how such a council can render
a desirable service. Tt might be that the Tiegislature itself, to its
own advantage, might create a council of its own members. Tt is
conceivable, also, how such an independent body for the purposes
of study and preparation might be created, and render valuable
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service to the Legislature. But we believe that the inclusion of
the executive or his representatives in such a council is harmful
in theory and would be found so in practice.

Again, we desire to emphasize the, to us, undoubted fact that
our work here should all trend toward more complete segregation
of the two departments rather than towards more complete collab-
oration. To that end of course we should eriticize that provision
in the section which suggests one of the purposes of the council to
secure greater contact between legislative and executive depart-
ments. As already indicated, we think there is far too much such
contact already. ILet the legislators attend strictly to their busi-
ness of legislating ; let the executives attend strictly to their business
of administration. The further apart their respective personnels
are kept, the better for constitutional government—both theoret-
ically and practically. Again, we reiterate, separation is of the
very essence of our particular form of republican government. A
large part of the political seandals emanate from such contacts.
When such contacts become complete, popular government is at
an end.

In recent years, there has been developed a plausible but danger-
ous doctrine. It is that the State is a great production corporation,
that accordingly, cooperation between policy-making and executing
departments is necessary. The State is a corporation but not a
produetion corporation. Nor is it a religious corporation nor a
charitable or a cultural corporation of any kind. States, indeed,
have too often assumed management of bureaus for some of these
purposes—a quasi-subsidiary corporation or state, as it were, of
which more will be said later. The business, however, of a productive
corporation, whether it be composed of representatives of capital
or of workmen, is limited to constructing—to creating—to increas-
ing wealth. The business of a political corporation is quite differ-
ent—indeed as different as is that of religious or of charitable
corporations. The business of all corporations, as we know them
in Ameriea, is limited to the purposes for which they are created.
The purpose of the limited corporate state is the protection equally
of all citizens, whether acting individually, or in corporate rela-
tionship, in the enjoyment of their inherent rights, while citizens
conduct their own personal affairs in their own lawful way—and
only in that way. When they are engaged in unlawful conduct
it is the province of those who administer justice, not those who
conduct the corporate affairs of the state, to take action. Every
deviation from that purpose on the part of the State is an ultra
vires act, and a definite trend toward totalitarianism.

Regarding the collective bargaining section, the underlying
principles upon which collective bargaining is founded, are those
which make all men free, and of course include working men,
whether organized or not. That these principles have not been
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Jjudicially recognized, when men have freely associated for a com-
mon lawful purpose, is one of our survivors of an earlier dictator-
ship. But we think the proposed provision should be so extended
that it would become applicable to all persons associating for any
lawful purpose, whether economic or otherwise.

Respectfully submitted,

NEW JERSEY STATE GRANGE
D. H. Agans, Master.

NEw JERSEY FARM BUREAU
H. Earl Probst, Secretary.
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AN ARGUMENT FOR CONSTITUTIONAL REVISION OF THE SENATE
by Walter J. Bilder

If the average citizen of New Jersey were asked whether the
government of New Jersey is a democracy, he would treat the
question no more seriously than if he were asked whether New
Jersey has a public school system. He would merely look at the
questioner, half puzzled, half amused, and would not bother to
answer him. Yet, if the questioned citizen were to take note of
the plain and simple facts, he would be bound to answer the
question with an emphatic negative.

A democracy is a form of government which is constituted by
the will of the people, deemed to be expressed by the vote of their
majority. And tested by that definition, certainly the legislative
branch of our State government is not a democratic institution.
For, a Senate which is composed of one representative from each
county, without regard to population, equates, for example, the
political power of the inhabitants of an area containing 837,340
persons (Hssex County), and an area containing 29,632 persons
{Sussex County). This results virtually in giving each citizen in
Sussex County about thirty times as much say as each citizen in
Bssex County, in the government of the State. Yet the first essen-
tial of a democracy is that all citizens shall have an equal say.

This undemocratic and inequitable apportionment of political
power among the counties might be practically harmless if the
bulk of the population of New Jersey were fairly equally dis-
tributed over most of the State’s area. But, as it happens, the
bulk of New Jersey’s population is concentrated in a comparatively
small part of the State’s total area. In consequence, most of the
political power in the Senate is possessed by a mere fraction of
the State’s total population. For, eleven of the twenty-one counties
in the State contain altogether less than one-sixth of the State’s
entire population. Thus the action of the Senate, in each and every
matter, can be determined by the votes of senators whose elec-
torates compose only about 17% of all the people in the State.

This undemocratic apportionment of power in the State Senate
is not confined within the sphere of legislation. It extends into and
exerts important (although indirect) influence upon the Executive
and Judicial branches of the State Government. For the consent
of the Senate is a constitutional prerequisite to the appointment
of nearly every major State official. Beside this, the Senate,
jointly with the Assembly, now has the independent power to ap-
point many other major State administrative officers and to create
independent State commissions, boards and agencies which have
charge of important state administrative functions. In the pro-
posed new Constitution, the Legislature’s present power to create
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independent State commissions, boards, and other administrative
agencies, is abolished, but, in all other respects, the proposed new
Constitution inecorporates, virtually unchanged, the existing sena-
torial system, with its conditioning relationship to the executive
and the judicial branches through the “advice and consent”
mechanism.

To point out that the senatorial system is undemocratic is not
necessarily to impugn the original soundness of the Constitution
or the wisdom or the motives of its framers. For when the Con-
stitution was adopted, the circumstances were such as made the
senatorial system fairly demoeratic at that time. That is to say,
in 1844, there was no great disparity in population between the
various counties of the State. Most of the counties which today
are the smallest in population were then the largest. Thus in
1844, Sussex County had a population of 27,773, while Essex, which
had the largest population, had 44,512, and Monmouth County, the
second largest in population, had 32,912, Today Sussex County
has only 29,632, while Essex County has 837,340. The change
which has taken place in the population ratio between Sussex
County and HEssex County is from a ratio of less than one to two
(in 1844), to a ratio of one to thirty (in 1940). This instance
is typical of all the rural counties in the State. From being orig-
inally nearly in accord with democratic prineciples, the Constitu-
tion, by force of time and circumstances, has come to be in violent
conflict with those principles. It is clear, therefore, that the
Constitution itself furnishes a cogent argument in favor of a
revision of the senatorial system which will make it square with
democratic principles today.

Indeed, the Constitution has not been able to prevent the in-
fluence of democratic principles from altering the senatorial sys-
tem, from time to time, in plain effect, even although not in
theory. When the Constitution was adopted in 1844, there were
eighteen counties in the State. Thereafter three new counties were
ereated out of portions taken from the then-existing counties. In
1844, Camden County was created out of a part of Gloucester
County. In 1850, Ocean County was created out of a part of Mon-
mouth County, and in 1891, it was further inecreased by adding a
part of Burlington County. In 1857, Union County was created
out of a part of Essex County. In this connection, it is important
to note that the respective counties from which areas were taken to
form those three new counties, were among the most populous
counties in the State at that time. Thus, in 1844, Gloucester County
ranked sixth in population, having only several hundred inhabi-
tants less than Morris County. In 1850, Monmouth County ranked
third in population. In 1857, Essex County ranked first in popula-
tion. From all this, it is evident that the creation of these new
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counties operated to redistribute relative political power among
the counties in the direction of proportionate representation in the
Senate.

What is more, this process of gradual democratization of the
senatorial system, had been going on long prior to the adoption
of the present Constitution. For, the fact is that the senatorial
system was not originated by the present Constitution but by the
Constitution of 1776. That earlier Constitution provided for a
Legislative Council composed of one member from each County.
At that time (1776), there were only thirteen counties in the
State. Between 1776 and 1844, five additional counties were
created out of portions of the then-existing counties. The addition
of each new county to the original thirteen counties, obviously
effected a re-apportionment of political power among the areas
and the populations which comprised those original thirteen coun-
ties. By the creation of the new counties, the relative political
power of the areas involved was increased at the expense of the
areas not involved.

This clearly-marked historic trend toward democratic represen-
tation of the counties in the Senate, is a plain, although implieit,
recognition and application of the principle of proportionate rep-
resentation in respect of that feature of the State Government.
The logic of this series of definite, although indirect, alterations of
the senatorial system in the face of unchanged constitutional pro-
visions, is unmistakable. That logic points unquestionably in the
direction of a thorough-going readjustment of that system to the
vast change in size of population of the various counties which
has taken place since 1844.

The grossly disproportionate nature of the senatorial system
is no less shocking and extreme when measured in terms of the
relative economic interests represented than when measured in
terms of the relative populations represented. At one end of the
economic gamut is Sussex County, with tax ratables valued (in
1940) at $31,900,5625; at the other end is Hssex County with tax
ratables valued (in 1940) at $1,438,510,536. Thus Essex County,
having more than thirty-six times as much taxable property (in
value) as Sussex County (as well as thirty times as many people),
has yet the same representation as Sussex County in the Senate,
viz: one vote. Indeed, there are eleven counties whose aggregate
tax ratables (in 1940) were valued at approximately 129% of the
total tax ratables of the entire State. Yet the representation of
these eleven counties in the Senate, can dominate the Senate and
thereby, in certain ecrucial respects, dominate the whole State
Government,

The same enormous disparity between the relative economic
importance of the rural counties and their relative political im-
portance in the senatorial system, appears no less strikingly from
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another point of view. The chief economic activity of the rural
counties is agrieultural. The total value of all agricultural
products in New Jersey in the year 1929 was $60,300,000. Nearly
all of the manufacturing and large mercantile activities within the
State are located in the urban counties. In 1929 the total value
of the manufactured products in New Jersey was $3,937,000,000.
Thus, the ratio between the value of agricultural produets and
manufactured products in New Jersey in 1929 was approximately
one to sixty-five. The total value of the manufacturing and mer-
cantile business done in New Jersey in 1939 was about $7,000,000,-
000. The total value of agricultural produets in New Jersey in
that year was $119,000,000. The ratio between these two amounts
is one to fifty-eight. Yet the combined political representation
of the rural counties in the Senate exceeds that of the counties
in which more than 98% (in value) of the State’s annual economie
activities are carried on.

In view of its present disproportionate representation of the
economic interests in the various counties, the senatorial system
stands condemned precisely by the historic facts and principles to
which it owes its origin. For the Senate is the “lineal descendent
of the old Governor’s Council,” which by the time of the Revolu-
tion had become a legislative body. This pre-Revolutionary Coun-
cil was retained in the form of State Government established by
the New Jersey Constitution of 1776, wherein it was called the
“Legislative Council.” In the Constitution of 1844 this feature of
the State Government was again retained and newly named “The
Senate.” The colonial “Governor’s Council” was composed of
members appointed by the Crown upon the Governor’s recom-
mendation. Its members were always persons of great prominence
and wealth. The idea that the Council represented the propertied
class in the State’s population and that its membership was to be
drawn exclusively from that class, was universally and firmly ae-
cepted. The result was that this idea was carried into the Con-
stitution of 1776 in the most explicit terms. Thus that Constitu-
tion provided that a member of the Legislative Council had to be
a “freeholder worth at least 1,000 pounds proclamation money.”
This large property qualification unmistakably signified the class
of citizens which the Legislative Council was meant and under-
stood to represent; and it necessarily operated to confine member-
ship in that body to that particular class.

Indeed, the conditioning relationship between political power
and the ownership of property had been basic in the political
theory and practice of colonial New Jersey from the beginning;
and that relationship continued to hold sway until long after the
adoption of the first State Constitution. For example, a member
of the colonial assembly had to be a freecholder owning 1,000 acres
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of land or be worth not less than 500 pounds. This reyuirement
in substance was adopted by the Constitution of 1776, in the pro-
vision that a member of the State Assembly had toc be worth at
least 500 pounds. Again, the right of suffrage itself, in colonial
New Jersey, was conditioned upon the ownership of property; and
in the Constitution of 1776 the same right was likewise qualified.
That Constitution preseribed a worth of fifty pounds as a pre-
requisite of an ‘“elector.”

It was in these colonial and post-Revolutionary forms of govern-
ment, conceived so largely in terms of ownership of property, that
the present senatorial system originated and became entrenched.
‘When the New Jersey Constitution of 1844 came to be framed,
the compelling influence of Jacksonian democracy which was then
rife, produced provisions which abolished property qualifications
for public office as well as for the right of suffrage. But that
salutary influence failed to reach and modify the equally un-
democratic feature of a senatorial system based solely on arbitrary
and long-fixed geographical divisions of the State. The all-
important fact to note in all this is that the rationale of the sena-
torial system, in its inception and for a long period of years there-
after, was that it provided large political representation and power
to the propertied interests and wealthy classes in the State. This
rationale has long since ceased to exist. In fact, as is amply shown
above, the senatorial system now gives major political power and
control to the smallest economic interests in the State.

Three time-worn and specious arguments are used against a
democratic alteration of the senatorial system. One of these argu-
ments makes an appeal to reverence, another makes an appeal to
fear, and the third makes an appeal to a sense of what is fair.
All three arguments are demonstrably false.

The first argument claims that the New Jersey senatorial system
is patterned after the senatorial provisions in the Federal Con-
stitution and from that fact derives unquestionable rightness and
inviolable sanctity. The truth, is, however, that the provision in
the New Jersey Constitution for equal representation of the eoun-
ties in the Senate comes not from the Federal Coenstitution but
from Article IIT of the New Jersey Constitution of 1776. That Con-
stitution ante-dated the Federal Constitution by twelve years.
‘What is more, the provision in the Federal Constitution for equal
representation of the States in the Senate, is explained entirely
by the historic circumstances of its origin. That provision was
purely the product of a compromise between thirteen sovereign
and independent but unequal States. It constituted a practical
bargain between the States and not the recognition of a ruling
principle of democratic government. Beyond all this, however, is
the fact that the relation between the States and the Union is
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fundamentally different from the relation between the couties
and the State. For the thirteen original States existed as separate
and distinet political entities before the Federal Union came into
existence; and those States voluntarily united to create the Union.
But the counties of New Jersey were always dependent and sub-
ordinate political divisions of New Jersey’s political predecessor,
to wit: the colony of New Jersey. The counties of New Jersey did
not join together voluntarily in a political compact to form the
State of New Jersey. They came to form part of the State auto-
matically when New Jersey ceased being a colony and became an
independent sovereignty in 1776. The counties were and are the
creatures of the State, and not the State’s creators. Counties are
not separate political entities. They are mere subdivisions of the
State for State electoral purposes, and they are mere agencies or
instrumentalities of the State for local governmental purposes.

The next argument is that a democratization of the State sena-
torial system would increase the power of the political machines
and bosses of the populous urban counties. This argument has at
least two obvious and fatal weaknesses. One weakness is that it
implies (contrary to well-known fact) that the present domina-
tion of the State Government by the rural counties is beneficent,
and that the public interest thrives and prospers under the minis-
trations of the rural counties’ political machines and bosses. In
other words, the argument implies that a shift of political control
of the State Government from the rural to the urban counties,
would be a change from good to bad. The truth, however, is, as
everybody knows, that, at the very worst, the transfer would be
one from a pot to a kettle of the same hue. Certainly, insofar as
the political machines and bosses were allowed to have their way,
the public interest would be cooked as well or ill in one case as in
the other. The other weakness of the argument is this: it over-
looks or ignores the fact that the strangle-hold on the State Gov-
ernment which the present senatorial system inevitably gives the
rural county politicians, completely discourages any effort on the
part of citizens in the politician-ridden urban counties to destroy
the power of their “bosses.”” And, nothing would do more to
stimulate and to encourage such an effort than such a reconstrue-
tion of the Senate as would ensure direction of its action in accord-
ance with the will of the majority of all the people in the State.
No one can doubt that a Senate based upon the principle of pro-
portionate representation would effect a political regeneration of
the whole State, and create a po'itically healthy condition of affairs
in which Demoecracy would have a chance to do its work. For
by making the State Government sound in structure, it would
inevitably tend to make it sound in funection.

The third argument is an appeal to a sense of fairness. This
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argument asserts that it is unjust to deprive the rural counties
of their political power and relegate them to the fractional in-
fluence which a proportionate representation in the Senate would
assign to them. If this appeal is one to prineiple, it is obviously
an appeal to a principle of force, viz: that he who possesses power
is entitled to retain it. For surely such a principle finds support
neither in reason nor in justice. On a tenure of political power
perpetuated solely by a kind of forece, lapse of time confers not
rightfulness but an increased iniquity. Moreover, to assert or to
assume that the disproportionate power which the rural counties
now have in the Senate is actually prized by the majority of the
citizens of those counties, is to do those citizens a grave injustice.
It is not the rural citizen but the rural politician who lays
vehement claim to the excessive political power which the rural
county now possesses in the Senate. The attribution of that claim
to the rural citizen is a transparent piece of ventriloquy. To assert
or to assume, moreover, that the possession of that excessive power
is actually beneficial to the rural citizens, is to ignore the patent
facts. The only benefit which all (as distinguished from a few)
of the inhabitants of the rural counties get from their political
relation to the State, is State financial aid to public institutions
or facilities located in the rural counties. That aid takes the form
of finanecial assistance in the matter of schools, roads, and welfare
agencies. To the extent that such financial aid fulfills only the
actual and proper needs of the rural counties in those respeects,
the State aid given to the rural counties does not derive from or
depend upon the coercive hold which the political representatives
of those counties have upon the State Government. The fruits
which that coercive hold yields do not go to the people of the rural
counties but to the politicians in those counties or to those pressure-
groups or special interests which those politicians regularly or
nccasionally serve. It is these special beneficiaries of the senatorial
system who have reason (but not good reason) to claim for the
rural county populations an inalienable right in perpetuity to
their disproportionate representation in the Senate. In permitting
such a claim to be made for them, the people of the rural counties
are unwittingly making themselves accessories to continual crimes
against good government and indeed against their own highest
interests. For the true welfare of the people of the rural counties
will be best promoted and their highest interest will be best served
and secured by the establishment of good State Government in
New Jersey. And nothing militates more strongly and destrue-
tively against good State Government in New Jersey than the
present senatorial system. In his second message as Governor,
Woodrow Wilson said:

“The powers of corrupt control have an enormous and
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abiding advantage under our Constitutional arrengements
as they stand.”

No one who is not wholly ignorant of the history of New
Jersey government can doubt that Woodrow Wilson’s statement
had chief reference to the senatorial system.

UNIVERSITY OF NEWARK, NEWARK, NEW JERSEY.
July 7, 1942
Hon. Lloyd L. Schroeder,
Chairman, Legislative Committee on Constitution Revision,
Trenton, New Jersey.
Dear Senator Schroeder:

I am sending herewith to you and to the members of your Com-
mittee, my approval of the Proposed Revision of the Constitution
in so far as that revision affects the first three artictes.

I respectfully refer you to memoranda prepared by a commit-
tee from the University of Newark which was submitted to the
Committee on the Revision and which will be submitted to your
body by Mr. John Bebout.

I want specifically to comment upon Paragraphs 6 and 7 of
Section VII of Article III dealing with zoning and access con-
demnation. It happens that for more than twenty years I have
been familiar in the municipal fleld with the problems therein in-
volved. The existing amendment to the Constitution dealing with
zoning was drafted by a committee of which the late Honorable
Alfred Hurrell was chairman, and of which I was a member. I
personally drafted the Planning Act of the State. The amend-
ments to Paragraph 6 have my hearty approval. It was felt by the
original committee that the use of land should be restricted but
they yielded to objections in the rural districts. Since that time
great strides have been made in the public consciousness of the
necessity for limiting and restricting use of property adjacent to
public owned lands, including highways. Some of the later New
York decisions have pointed the way. I deem it highly essential
that the grant of power for these purposes should be included in
the fundamental law since I have grave doubts that our Courts
would sustain a mere legislative grant of power for these pur-
poses.

The foregoing remarks apply with equal cogency to the pro-
visions of Paragraph 7 which I deem highly essential to any proper
future development in the State of New Jersey.

I speak not only for myself in this matter, but for the mem-
bers of the Faculty of the School of Law of the University of
Newark who have made careful study of these provisions.

Respectfully yours,
GEORGE S. HARRIS,
Dean.



PUBLIC HEARING
July 22, 1942
Morning Session
on
Proposed Revision of the New Jersey Constitution
Article IV. “Executive and Administrative”

The Joint Legislative Committee appointed pursuant to Senate
Concurrent Resolution No. 19, passed June 15, 1942, convened in
the Assembly Chamber in the State House at Trenton on Wednes-
day, July 22, 1942, at ten-thirty o’clock A. M., for the purpose of
holding a Public Hearing in connection with the Proposed Re-
vision of the New Jersey Constitution (1942) pursuant to an-
nouncement previously made.

The following members of the Joint Committee were present:

Hon. Lloyd L. Schroeder, (presiding),

Hon. H. Rivington Pyne,

Hon. Edward J. O’Mara,

Hon. John M. Summerill Jr.,

Hon. Manfield G. Amlicke,

Hon. Dominic A. Caviechia,

Hon. Vincent. S. Haneman, and

Hon. Mildred A. Preen.

The Chairman opened the Hearing and the Hearing proceeded
as follows:

MR. ScHROEDER: The hearing on Article IV, entitled Executive
and Administrative, will be opened.

The first speaker this morning will be Commissioner Spencer
Miller Jr., representing the Citizens Committee for Constitutional
Convention.

Mr. Mimuer: Mr. Chairman, members of the Joint Legislative
Committee :

On the north side of the State House Annex there have been
carved in stone these words—

THE LEGISLATURE
BY THE ENACTMENT OF WISE LAWS
THE GOVERNOR
BY CAUSING THEM TO BE FAITHFULLY EXECUTED
THE COURTS
BY IMPARTIALLY INTERPRETING THEM
HAVE EARNED FOR NEW JERSEY
AN ENVIABLE REPUTATION
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Whether these words are history or prophecy, I leave to you.
But there is one idea implicit in this dedicatory phrase namely
that upon the executive devolves the responsibility for the ad-
ministration of the State Government.

It is to that principle as embodied in Article IV dealing with
the Executive funection that I want to speak to you again in my
capacity as a citizen and as Chairman of the New Jersey Com-
mittee on the Constitutional Convention.

May I make bold once again to remind the members of the
Joint Committee of a statement of the Board of Trustees of our
Citizens Committee on May 28th last.

“Without passing judgment on details of the Constitution pro-
posed by the Commission, the Committee feels that the changes in
the executive, legislative and judicial departments constitute a
forward step toward providing New Jersey, for the first time,
with a frame of government based on tested American principles
and adequate to modern needs.”

I shall discuss the proposed Article IV, dealing with the execu-
tive and the administrative branches of the State Government, in
the light of this statement.

In other words, I shall point out what seem to me tc be the
principles in this article which command the support of most of
our members. I make this statement without prejudice to any
changes which may be suggested later in this hearing. Generally
speaking, our members are primarily concerned about the prin-
ciples, not the details, of the proposed Constitution. We all hope
that these public hearings may develop a number of refinements
which may be incorporated in the document submitted to the
people. We none of us insist upon this draft or any other draft
without the crossing of a T or the dotting of an I. We want the
Constitution when it is finally adopted by the people to be as truly
as possible the Constitution of all the people of New Jersey. It is
not our wish to knock down well founded and sincerely held mi-
nority views by the mere weight of numbers. Without wasting
time, sacrificing essential principles, or disregarding the eclear
lessons of experience, we trust that conference and respectful con-
sideration of divergent views may win for the final draft the en-
thusiastie support of the vast majority of our thoughtful citizens

In this spirit, therefore, T approach the Article on the executive.
I shall not advocate any specific changes in the draft proposed by
the Revision Commission, but in my representative capacity I
shall take the liberty of calling attention to a number of proposals
which I think have sufficient support to make it desirable that they
be carefully canvassed.

At the beginning of any discussion of the position of the ex-
ecutive in a modern State Government, I think it is important to
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recognize the fact that this is a subject upon which men of 1844
were not too well qualified to speak. The primary reason for this
is that State Government one hundred years ago had very little
executive or administrative business to do. The makers of the
present Constitution took away from the Governor his old powers
as chancellor, ordinary and presiding officer of the council, both
in its capacity as the Upper House of the Legislature and in its
capacity as the court of last resort. They then solemnly declared
that the executive power should be vested in the Governor; but
they thought this power so unimpressive, that several of the lead-
ing members of the Convention expressed the fear that the office
would “not be of sufficient importance for the best man” or even
a good practicing lawyer to accept it.

A hundred years ago the annual disbursements of the State
were less than $100,000. Of this sum, about $30,000 was disbursed
for local schools, while legislative expenses, State officers’ salaries,
and the upkeep of the State Prison accounted for most of the rest.
Obviously there was no reason to think of the Governor as a gen-
eral manager of this business. The application and enforcement of
State laws was left for the most part to county and local officers.
On the other hand, the chief executive of the State enjoyed no
powers corresponding to the President’s control of foreign affairs
or his ecommand of the army and navy. Finally, as the debates of
the Convention of 1884 show, the Revolutionary hatred against the
arbitrary aects of George IIT still made many Jerseymen look with
suspicion on anything resembling a strong executive. This doubt-
less accounts for the prohibition against a Governor succeeding
himself, and for the fact that all other State officers were made
practically independent of the Governor, either through election
by joint meeting or by virtue of fixed terms longer than three
vears.

One almost wonders why they created the office of Governor
at all. It ean probably be aseribed partly to the obvious need for a
ceremonial head of the State, partly to deference to the theory of
a formal separation of these powers, and partly to the desire to
find a more acceptable repository for the power to appoint certain
high judges and other officers than the Legislature itself.

No Article of the present Constitution bears more clearly the
marks of the age that produced it than the executive Article. In
view of the changes in society and the resulting changes in gov-
ernment which have occurred since that time, there is no Article
which is more in need of reconsideration in the light of present con-
ditions. I believe that most Jerseymen agree that the State’s bus-
iness is now big enough to require the supervision of a chief execu-
tive or general manager. The State now disburses some $140,000,-
000 a year and performs a great number of vital services througn
upwards of a hundred distinet departments and agencies.
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The results of the traditional neglect of the executive office are
apparent on every hand. A modern chief executive in a large
scale enterprise is expected to concern himself with matters of
general policy and to supervise his organization through a small
number of administrators directly responsible to him. Details are
left to these chief assistants and their subordinates. In the New
Jersey Government the order of things is reversed. The Governor is
required to appoint and deal with a whole host of minor funection-
aries, while most of his prineipal assistants are carefully insulated
against both his legal and his moral influence. A new Governor
discovers that the administrative part of State Government, of
which he is supposedly the general manager, is divided among
something like a hundred independent, often competing agencies.
Many of these departments are headed by boards, the numerous
members of which it would be utterly impossible for the Governor
to become acquainted with during his three-year term. The Gov-
ernor finds that his duties with respect to the several departments
are bewildering in their number and dissimilarity. Furthermore,
many of his duties are of such an inferior or inconsequential char-
acter that they have no value whatever as instruments of execu-
tive power. He is soon involved in a great mass of “busy work,”
which, if it needs to be done at all, might just as well be taken
care of by the lowliest clerk.

In spite of such constitutional and traditional weaknesses,
Americans, including citizens of other States, have come to expect
their chief executives to perform a very important dual role. They
expect them to represent and guard the major interests of the
whole State against the combined minor interests of its segments.
And they expect them to take care that the public business be
conducted efficiently, honestly, and economically. The first expee-
tation implies a limited participation in legislation. The second im-
plies full responsibility for the non-judicial aspects of administra-
+ion. This is not a violation of the separation of powers as under-
stood by the Founding Fathers; because the dual role of the chief
executive was written most clearly into the Constitution of the
United States, admittedly the best of our early Constitutions.

Few will deny that a central weakness of the New Jersey Con-
stitution of 1844 is its failure to provide properly for either role
of the executive. Fortunately, the Commission on Revision of the
New Jersey Constitution has courageously attacked this weakness at
its sources. I pointed out last week that the correction of a de-
fective Constitution is likely to require a number of minor adjust-
ments, rather than a single major change. For this reason it will
be necessary to examine separately the principal changes in the
executive Article proposed by the Revision Commission and to con-
sider their combined effect. .

(1) It gives the Governor the power to appoint and dismiss
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nis own chief assistants, and enables him after investigation and
hearing to dismiss any other administrative officer found faith-
less to his trust. This, substantially, follows the precedent set by
the United States Constitution. The Governor cannot be held re-
sponsible for administration unless he can enforce responsibility
down. the line through assistants in whom he has confidence. The
proposed Constitution provides for enforceable responsibility with-
out discarding the traditional check of senatorial approval on ap-
pointments. The requirement of a public vote on nominees within
30 days looks like a happy solution of the deadlocks between Gov-
ernor and Senate, which have sometimes seriously impeded the
public business. ,

The time limit on confirmation and the prohibition against fur-
ther joint meeting appointments except for comptroller and treas
urer should go a long way toward making both the Governor and
the Legislature more responsible servants of the public interest.
Let me read you what Thomas Jefferson said on this subjeet in
1816, after observing the working of legislative patronage in
Virginia:

“Nomination to office is an executive function. To give it to
the Legislature, as we do, is a violation of the principle of the
separation of powers. It swerves the members from correctness,
by temptations to intrigue for office themselves, and to a corrupt
barter of votes; and destroys responsibility by dividing it among
a multitude . . . ”

And don’t forget that Jefferson was not, like Hamilton, a par-
ticular lover of executive power.

(2) In the second place, the proposed Constitution reduces the
number of administrative departments and makes the Governor
primarily responsible for their internal organization and for the
distribution of powers among them. No chief executive can deal
effectively with something like a hundred different agencies. The
proposed Constitution would reduce the number to nine. Perhaps
this number is too small. We hold no brief for nine, as against
eight or twelve or a few more, or for their proposed titles or group-
ing. The point is that the number should be small enough so that
the heads of the departments can sit together with the Governor
in intimate conference, for consideration of common problems and
co-ordination of effort.

Discovery of the best internal organization and allocation of
functions is a matter of administrative experience. Theodore
Roosevelt therefore pointed out that the job of administrative re-
organization is “essentially executive in its nature.” The proposed
Constitution recognizes this; but wisely gives the Legislature a
veto on executive orders dealing with this subject.

(3) In the third place, the proposed Constitution would dimin-
ish the non-essential political and ministerial duties of the Gov-
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ernor. The reduction in the number of departments and the con-
sequent reduction in the number of separate appointments to be
made to go in this direction. In like manenr, the simplification of
the court system and the extension of judicial terms would ulti-
mately reduce the number of high judicial appointments at the dis-
posal of the Governor by 75% or more. This should probably be
followed by reorganization of the lower courts, still further redue-
ing, if not eliminating the large number of part-time judges now
appointed for short terms.

I notice that the proposed Constitution does not mention
county prosecutors. I take it that this paves the way for taking
these State’s attorneys out of politics and developing an expert
full-time State department of justice on merit principles, whenever
the Legislature may see fit to do so. The Legislature might also
reduce the Governor’s patronage in other directions, to the ad-
vantage of the executive as distinet from the political power of
the Governor. This appears to be contemplated by the constitu-
tional requirement that all possible offices and positions be included
in the merit system. A Legislature uninhibited by patronage
powers of its own should translate this provision into a bulwark
against any violation of the principle that all the routine functions
of Government should be performed by qualified personnel selected,
promoted and retained solely because of merit. Onece the Legisla-
ture had acted appropriately the courts could enforce this provi-
sion. on the petition of any citizen.

In my opinion, therefore, one of the great merits of the pro-
posed Constitution is the reduction in the appointing power of the
Governor which it contemplates. This is important; first, because
it will leave the Governor free to devote more of his time to the
business of Government and less to the game of politics; and sec-
ond, because it will preserve him from the temptation to become a
political adventurer instead of a public servant. The present Con-
stitution works in just the other way. It thwarts the Governor
every time he tries to concentrate on Government; but beckons him
on to the happy hunting ground of political deals for the benefit of
himself and “friends.”

(4) The fourth objective of constitutional revision for execu-
tive responsibility is extension of the Governor’s tenure. Modern
Government, like any other big enterprise, puts a premium on ex-
perience. The four-year term will give the people the benefit of a
Governor’s services for another year after he has passed the awk-
ward state and got into his stride. So far so good; but the pro-
hibition against the second term is open to serious question. I[n
view of the proposed reduction in the political patronage of the
Governor and the safeguards against job and vote trading betweer
the Governor and Legislature, many of our members feel that
it would be quite safe to allow the people to command the con-
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tinued services of an experienced chief administrator for at least
a second term.

(5) Finally, the Governor’s role as a legislator is clarified in
the proposed Constitution.

This role is expressed in the negative form of the veto and in
the positive form of consultation and advice. The veto is needed
to permit the Governor, as representative of all the people, to pre-
vent legislation by the pressure and logrolling of minority or spe-
cial interests. The proposed Constitution strengthens the Gov-
ernor’s power to prevent this sort of thing by requiring a two-
thirds vote to override a veto of an appropriation item. This is
important ; but might it not be well to require a two-thirds vote in
any case? Logrolling and special favors are not confined to State
appropriation acts. Anyone who goes over the list of special tenure
and pension acts passed almost every year over the ineffectual pro-
test of the Governor knows this.

The positive role of the (Governor in legislation is put on a
definitely higher and more desirable plane by the proposed Con-
stitution. In the first place, the power of the Governor to offer im-
proper inducements to legislators is greatly curtailed. In the second
place, the Legislative Council offers a place for open and dignified
collaboration between the Governor and the leaders of the Legis-
lature in the formulation of a common program. With the reduc-
tion in the present causes of friction between the two departments,
a new spirit of cooperation in the public interest should develop.

These, T think, are the most important of the changes looking
soward the establishment of the Governor as an effective chief ex-
ecutive in what has become the American meaning of that term.
There are other changes of somewhat less importance which also
tend in this direction. Among them are the abolition of the Court
of Pardons and the vesting of the pardon power in the Governor
alone.

Another change, the importance of which we now realize as
never before is the streamlining of the State militia. The proposed
Constitution would make effective the Governor’s responsibility
as commander-in-chief and require the selection and promotion of
officers according to the United States Army standards.

It should also be noted that the improvement of the position of
the Legislature as impartial critic of administration, should tend
to keep the Governor on his toes. As it is now the Legislature, as
a body, and many of its members are so involved in one or more
State departments that the people do not feel that they can look
to the Legislature for properly disinterested report or action con-
cerning State administration.

There is one subject coneerning which the Report of the Re-
vision Commission does not seem to be quite clear, and on which
I should like to make a few observations. That is the matter of
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citizen boards connected with administrative departments. We have
in many departments of New Jersey government enjoyed the un-
stinted services of many of our best ecitizens as members of boards
and commissions. We have here a tradition of citizen participation
which should not be discarded. Now I do believe that administra-
tive responsibility for conforming the work of all State depart-
ments to sound fiscal and administrative practices and to changes
in public policy should be vested in the Governor. I believe aiso
that this requires the re-grouping of our present State agencies in
a much smaller number of major departments, which will for the
most part maintain direet communieation with the Governor of the
day through single heads, who enjoy his confidence. This obviously
is the belief of the Revision Commission, although the door is left
open for putting boards appointed by the Governor at the head of
certain departments. I want to make this suggestion; that the
problem of classifying functions of State Government and of pre-
seribing a responsible system of administration for their perform-
ance may well be given further study before we decide finally on
the precise wording of this part of the executive Article. It may
be possible to agree that two or three functions should, because of
their special character or past experience, be organized under con-
tinuing boards instead of single commissioners serving at the
Governor’s pleasure.

Or it may be that a reconsideration of the proper use of boards
and commissions would lead to a modification of the relation be-
tween a board and its department. In this connection we should
not forget that the proposed Constitution contemplates the exten-
sion of the merit system to every possible office or position. I take
it that the Legislature should, therefore, provide for the office of
permanent under-secretary or commissioner in each department,
and that every employee in the State, from the under-secretaries
down, would be protected against political dismissals and, there-
fore, to a large extent against improper mandates from political
sources. In view of this, the need for boards with actual adminis-
trative responsibility as safeguards against partisan politics would
he greatly reduced.

On the other hand, I think that boards with specific functions
might perform very useful purposes, and if there is any doubt
about the power of the Legislature under the proposed Constitution
to create such boards, provide appropriately for their appoint-
ment and give them continuity through overlapping terms, this
doubt should certainly be cleared up.

In some cases boards might be given rule-making or review
powers. In other cases advisory boards, equipped with the full
power to inspect all departmental activities and to report thereon,
might be extremely useful. Such boards without any actual respon-
sibility for administration could act with greater freedom, and I
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think with greater effectiveness in the public interest than is
sometimes possible when a board is legally responsible for every-
thing which its department does or does not do. They could give
advice; act as interpreters between the departments and the pub-
lic; police the application of the merit system ; investigate charges
of mismanagement or improper political influence; and repor:
findings to the Governor, the Legislature or the general public.
Such boards could be veritable watchdogs of the public interest,
and their bark would be especially impressive because they could
not be charged with having vested interests in the departments to
protect.

The one central principle running through this proposed re-
vision is this—that all departments of the Government should have
more power to serve the people and less power to misrepresent the
people. The Revision Commission has given us an inspiring lesson
on how we can help win the battle for democracy right here in New
Jersey by ecorrecting known defects in our Constitution. I firmly
believe that under a new Constitution the citizens of New Jersey
will one day participate more confidently and effectively than ever
in their own Government—mnot only on election day, but also on
every other day in the year.

In these days of crisis as we face the task of the revision of our
fundamental frame of Government, we might well appropriate to
ourselves the words of Abraham Lincoln, uttered in another erisis
of our nation nearly eighty years ago—“It has long been a grave
question whether any government, not too strong for the liberties
of its people, can be strong enough to maintain its existence in
great emergencies.”

Mgr. MmwLEr: May I say, Mr. Chairman, just one other word,
and I am asked to make this statement to you at this time. The
Governor of the State was expeeting to appear before this Com-
mittee this morning to make a statement in his own behalf, as a
citizen of the State, concerning this Article. Unfortunately, the
pressure of the State’s business, particularly a matter dealing with
the problem of defense, has made it impossible for the Governor
to be here this morning as he had originally hoped, but he has
asked me to say to the members of the Committee that it is his hope
and his intention to appear before this Joint Legislative Committee
before you have concluded your sessions.

Mr. ScErOEDER: The Committee will be very, very pleased to
have the Governor appear before it.

At this time I will call on Mr. Paul, who desires to introduce
several of the proponents of Article IV.

Mr. Pavn: I would like first to introduce Mr. Roger Hinds.

Mr. Hinos: Mr. Chairman and members of the Joint Legisla-
tive Committee: I represent nobody but myself, and speak with
no authority except with such authority as one single citizen and
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voter may have. The Committee has asked me to come here 1o re-
port what I find as to the attitude of the average citizen with re-
spect to a proposed new Constitution and particularly with respect
to this matter that is immediately under consideration, the execu-
tive power and its relation to the other branches of the Govern-
ment.,

Now, I find that Mr. Average Citizen, whose views I have been
trying to get by talking to people in various walks of life, is not a
learned student of constitutional law or history and probably
doesn’t even know, as you gentlemen do, that the separation of the
powers and functions and responsibilities of Government in the
judicial, executive and legislative is distinetly an American inven-
tion and part of our American way of doing things, and probably
does not think or discuss these matters in terms that a college pro-
fessor of political seience would discuss them, but he gets at about
the same goal. I think he has the same attitude toward it that Mr.
Miller has just expressed, although he gets it by intuitive or com-
mou sense proeesses. ,

Now, as I find Mr. Average Citizen—by the way, he is very
much interested in this whole matter—he is disturbed and he 1s
dissatisfied with the way things have been going on at an increas-
ing rate for the last thirty or forty years. He hasn’t figured out
exactly what is wrong. Sometimes his anger and his disturbance
are directed at individual personalities. Geunerally speaking, I
find that Mr. Average Citizen is not so much concerned, however,
with personalities or with fault-finding of individual office holders
as he is disturbed in a vague way by the system under which the
State is being operated; in other words, with the existing Conti-
tution.

Mr. Average Citizen is becoming, in this industrial State, more
and more businessman. Back in 1844 the typieal citizen was one
whose business interests were very simple. They did not involve
any principles of organization; it wasn’t necessary tor him to
think in terms of organization. In those days the average boss was
a single individual. He had two or three employees ordinarily or, at
the most, a score. Now, however, Mr. Average Citizen is beginning
of necessity to think in terms of organization. He usually is an
employee of a corporation or he may be an executive of a corpor-
ation. When he goes into the president’s office, he is very apt to
see there a chart showing authority, showing responsibility, show-
ing how the thing functions. The bigger and better organized the
corporation, the more simple he finds the chart is in its essentials.
He sees at the top the stockholders who have all the power and who
make all the final decisions, and then under them he sees the direc-
tors and the president and the various departments, all with straight
clear lines of authority, so that the responsibility can be fixed. He
knows that where there is a lack of responsibility, where there is not
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simplicity, where there is not unity, bankruptey is usually the
result, but in & well run business such as Mr. Average Citizen here
in New Jersey is becoming more and more familiar with, he finds
that there has got to be simplicity, unity, and there has got to be
some sort of organization that can be wunderstood; otherwise, you
can’t hold people responsible. He looks at a chart of the New
Jersey Government as it is now organized. It looks like a dish of
spaghetti. It is an utterly confused thing that nobody can under-
stand ; it has overlapping terms; it has lack of uniformity ; it takes
a lawyer, and a lawyer who almost specializes in those matters, to
tell you where the authority resides, who is responsible. Mr. Aver-
age Citizen, though as I say he is not a specialist on constitutional
government, instinctively knows that is wrong; he knows that
under our American system we have got to fix responsibility. He
also has heard the old adage that dirt is matter out of place. He
knows that a fresh egg on your breakfast plate is a palatable and
wholesome food and that same ege on your vest is dirt. He knows
that polities is of the very warp and woof of our American system
and has a proper place in legislation. It has a proper place in
electing members of our National Legislature, members of our State
Legislature, and also in eleeting our chief executives, who partake
of legislation, are recommended, have the veto power, and who
are responsible for their departments. He realizes that those men
determine the broad policies of government, and polities in its
legitimate sense is policies. Therefore, he thinks polities is a good
thing. It interests and even excites him on election day, but he also
knows that just as politics is a good thing in its place and just as
executive function is a good thing in its place, the two things no
more mix than two different kinds of food. For example, some
people are very fond of Welsh rarebit and also like ice-cream,
each palatable and wholesome in its plaec, but when you mix
them you have a rather nauseous mess. Mr. Average Citizen
has a decided feeling of nausea in this State, as I find him,
when he sees the legislative funection mixing up with the
executive funetion. He thinks that the appointment of execu-
tive officers should remain and be fixed with the executive,
subject only to the approval of the Senate, which should be either
given or refused solely on merit. When he sces polities entering
into the appointment either of executive officers or judicial offi-
cers, he has a feeling of dismay and futility. He believes that that
is largely the result of defects in the present Constitution. T
don’t know whether he understands just how historically those
defects got in there, but I think you gentlemen do. As Mr. Miller
pointed out, in 1844 there were very few executive appointments
to be made by the Governor. Most of them were expressly pro-
vided in the Constitution itself, and by an oversight which has
already been called to vour attention by the Governor and by
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Mr. Miller, it is now possible for these executive appointments
to be taken out of the hands of the executive power, where they
properly belong, and become the footballs of politics. As I see it,
Mr. Average Citizen does not like that and he wants to see it
changed.

Even worse in the estimation of Mr., Average Citizen than the
mixing of polities in executive and judicial appointments and
confirmation is the mixing of polities in the very function of the
executive, of which we have had all too many instances in the
past, where members of the Legislature have yielded to the tempta-
tion to intercede in the negotiation of private claims against the
State with the executive department, which should be exclusively
a matter for the executive.

Now, Mr. Average Citizen is not inclined to be too harsh on
personalities involved in those matters. He believes that funda-
mentally these things are made possible because of a system which
encourages such matters and even invites them. He believes that
the personnel of our Government essentially desires to do the right
thing and that if the system can be changed, as is recommended
here in this new Constitution, the pressures and the temptations
which throttled office holders now yield to, so that the executive
function is confused with the legislative funetion, will be re-
moved. While he does not believe that the millennium will arrive
through a new Constitution, he believes that a scientifically de-
signed, modern Constitution will at least make these things less
likely.

Mr. Paurn: Mr. Chairman, I would like to call next Mr. Russell
‘Watson of Newark, representing the State Chamber of Commerce.

Mg. WarsoN: Mr. Chairman and members of the Committee:
Article IV is the most controversial part of the Revision because
it would tremendously expand the power and the authority of the
Governor; and, therefore, it has deep and broad political implica-
itons. Let us examine this Article IV as we did Article ITI, and
try to ascertain whether it tends toward executive dominance and
legislative insignificance as has been charged by, mark you, mem-
bers of the Committee, the only outright opponent of this Revision.

This Article IV would center responsibility and authority—I
should put it in reverse—would center authority and responsi-
bility in the Governor far beyond his present powers, far beyond
his present authority, so as we examine these grants of authority,
these charges of duty, let us see what checks and balances are
provided in accordance with the time-honored procedure of our
democratic system. What is the present situation? What is the
present scope of power of our Governor? Well, in just a few
words, the Governor has the broad power of appointment of public
officers subjeet to Senate confirmation. He may through the Com
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missioner of Finance restrain the expenditure of public moneys
in certain instances. Only since the last session under a bill intro-
duced by Senator Hendrickson has he had the power to investigate
executive state departments, officers and agencies. And as you
know, under the case law of this State, the power of the Legisla-
ture in that respect is extremely limited. He has the power to
remove certain State officers, officials, in a few isolated instances.
But in a day-by-day administration, management, and carrying
on the State’s business, aside from these broad powers to which
we have just referred, he is little more than a figurehead.

Now, our present Constitution provides that the executive
power is vested in the Governor and charges him with the duty
to take care that the laws be faithfully executed. These provisions
of the State Constitution are a mockery. They are a delusion. The
executive power is not vested in the Governor. The Governor has
not the power with which to discharge the duty to take care that
the laws of the State be faithfully executed. The executive power
is not vested in the Governor; it is vested in about ninety—the
Revision Commission sets the number—it is actually vested in
about ninety unrelated, heterogeneous, autonomous, and semi-
autonomous boards, officials, commissions, commissioners and
agencies. Let’s call them instrumentalities of administrative gov-
ernment. These officers, officials, and board members are appointed
for terms which extend beyond the term of the Governor. They
are not identical with his. They are not responsible to the Gov-
ernor. They are not responsible to anyone else excepting in so far
as they may be restrained indirectly by the appropriating power
of the Legislature. In actual practice, members of the Committee,
of course, the Legislature could, but the Legislature in fact has
has not. We will come to that in just a minute. These ninety
boards, these ninety instrumentalities, in fact exercise the execu-
tive power. The Governor doesn’t. These ninety instrumentalities
in fact take care that the laws are faithfully executed or not and
in many instances, they are very faithfully executed by these in-
strumentalities, but it just isn’t so that the Governor exercises
or possesses this power. The Governor lacks the power to manage
the State’s day-by-day business because it is done by these ninety
instrumentalities.

Now, the heart of Article IV is found in Section III which
would repose in the Governor broad powers to effect a reorganiza-
tion of State government. This is a subject which has been talked
about seriously for many years. This Section III does two things.
In the first place it sets up nine administrative departments in
addition to the State Treasurer and the State Comptroller, who
would not be directly affected by this and should not be. They are
legislative agents appointed by the Legislature and responsible to
the Legislature. The heads of these departments would be ap-
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pointed by the Governor subject to confirmaton by the Senate.
Their terms would coincide with his. They would serve under his
direction and supervision and at his pleasure. Now, the first im-
portant power lodged in the Governor, the less important of the
two, would be the power to regroup among and within these nine
administrative departments all of these existing ninety hetero-
geneous, unrelated, autonomous or semi-autonomous departments.
So far so good, that is just a step toward a sound executive setup.
The powers and functions of these boards would not be affected
by this first step in any way whatever and the Governor would
have power, unregulated power, unrestrained power, to take that
first step. Now the second step would be the re-allocation, con-
solidation, merger, the modification among and within these nine
departments of the powers and funections of existing boards, in-
strumentalities, commissions, commissioners, agencies and all the
rest; and there is the heart of the section. That is the far-reaching,
fundamental grant of power to the Governor. Now is this wise?
If we agree that the present system of irresponsible power lodged
in these ninety agencies is unwise, then we must agree that the
Legislature has failed to provide a remedy. The Legislature has
failed to exercise its power. In determining whether this transfer
of power from the Legislature to the Governor is wise, let us
examine the checks and balances proposed by the Constitutional
Revision Commission.

‘What this second grant of power under Section ITI would do
in effect would be to transfer the initiative with respect to State
organizaton from the Legislature which has never exercised it ex-
cept in a limited way, to the Governor, and in turn to transfer
from the Governor to the Liegislature the power of veto. This is
done by a provision that the Governor’s plan or regrouping ot
powers and funections shall be submitted to the Legislature and
shall become effective unless the Legislature within thirty days dis-
approves of it. This veto power may be exercised by a simple
majority vote in each house, so that is the first positive check. The
second positive check is the Legislature’s power of veto of all and
any measures by a simple majority vote in each house as at present.
The third is the power of confirmation which reposes in the Senate
of all appointments of the heads of these administrative depart-
ments. It is not to be presumed that the Senate would confirm
unqualified appointees. The next and a most important power is
the power of appropriation. The Legislature would stilt hold the
purse-strings. Another is the new provision in the Revision, 1
think it is Article VI, Section I, Paragraph 2—I know it is—which
strengthens the civil service and would protect all State employees
below the rank of executive heads. It would protect the men and
women who actually carry on the State’s business against arbitrary
abuse of this power by the Governor. The final and most impor-
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tant check and balance, counterbalancing check, let us call it, is
the provision that the Governor shall be limited to one term of
four years. Now, we disagree with our good friend, Mr. Miller, in
that respect. This Revision contemplates a tremendous expansion
of executive power. A Governor so minded might have the oppor-
tunity to build a personalized political machine and thereby per-
petuate himself in office or retain himself in office for a long while.
So the Revision Commission very wisely, we think, members of the
Committee and Mr. Miller, retained the present veto, simple veto,
by a majority vote in each house and provided that the Governor
in order that he should not be able to erect this personalized poli-
tical machine shall be limited to one term. So we say that these
checks and balances very effectively preserve the Legislature as a
coordinate branch of the State government, really in the last
analysis as the dominating branch, and do nothing more than to
give the Governor the power and authority and responsibility
which he needs to carry on effectively, economically and efficiently
the State’s business.

Now, we have a division of opinion in our Chamber of Com-
merce so it becomes my duty to step from this side of the aisle
across to the other. T shall try to state as adequately and as fairly
as I can the countering view. The representatives of the agricul-
tural industry and it is an industry, an important industry in
New Jersey, are important, influential and valued members of the
State Chamber of Commerce. The State Chamber has for the last
several years promoted energetically and successfully, we think,
the community of interest between agriculture and industry. Now,
say our agricultural members, we think that this Section III of
Article IV would work out badly in practice. They say the Agri-
cultural Department is well administered. We not only agree to
that; we assert it. The Agricultural Department is well adminis-
tered. Under the present system I believe it is administered by a
board appointed by the agricultural organizations and societies of
the State. They say that this well administered department should
not be exposed to the manipulation of a partisan politically minded
Governor, and we agree that there is much merit in that view.
No one can be unaware of the political implications of this section.
Now, that is the view of our agricultural members as we under-
stand it, and I think it is fairly stated and I am sure it is clear
to you members of the Committee. But the prevailing view among
our membership is in favor of this Article IV. The prevailing view
is that this system of centering responsibility and authority in the
executive subject to these checks and balances by which it would
be restrained by the Legislature is sound and therefore should be
adopted.

Doesn’t the choice between the two systems rest upon that
fundamental principle of democracy stated by the Revision Com-



218 Morning Session, July 22, 1942

mission in its statement of transmittal? I think I referred to it
at an earlier hearing, but it is particularly pertinent to this see-
tion. It is on page 10 (p. 911).

“The constitutional machinery, however, can be no bet-
ter than those who operate it. The transformation from a
program—+the Constitution—to a government functioning
with adequacy and integrity, and in the public interest,
can only be carried out by an intelligent, consecientious, and
observant electorate.”

Now, if Article IV becomes the Constitution of this State and
if the Executive Department, the executive branch of the State’s
Government breaks down, the people will know upon whom to fas-
ten the responsibility. Both the power and the responsibility would
be in the Governor and the people would have it in their hands
at all times to remedy the situation if they want to, and that, mem-
bers of the Committee, is the essence of democracy.

Now, there are other provisions of this article to which we
should like to refer very briefly. First, it is provided that appoint-
ments must be confirmed by the Senate within thirty days. That is
akin to a similar provision in the legislative section and we merely
repeat what we said before; it is no diminution of legislative power.
Tt merely requires the Legislature to exercise its power within a
reasonable time. The Governor is empowered to remove State offi-
cials after hearing. It seems to us that that is wise and sound. The
power of pardon and commutation is reposed in the Governor with
the advisory assistance of a board on pardons and commutations,
which seems to be an improvement.

There is a provision that in case of the absence of the Governor,
temporary or permanent, he shall be succeeded by the Director of
the State Department of Taxation and Finance instead of by the
President of the Senate and by the Speaker as at present. It
seems to us that that is sound in that it tends to separate the Ex-
ecutive Department from the Legislative Department. A vacancy
in the Executive Deaprtment would be succeeded to by another
official in the Executive Department rather than by an official in
the Legislative Department. The choice of the Director of the
Department of Taxation and Finance has merit because the di-
rector of that department by reason of the scope of his duties
would have a more comprehensive knowledge of the other depart-
ments in State Government generally than any other department
head. The requirement that a vetoed appropriation item must
have two-thirds of the vote of each house seems to concentrate in
the Governor’s Office the budgeting power which appeals to us
as wise.

Now, there has been some criticism of details of this article—
one—the combination of the Department of Education and Civil
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Service in one department. It seems to us that that is a mistake,
that those departments are not so related that they should be in
one department; but we agree with Mr. Miller that such things are
details. It is immaterial whether there be eight departments or ten
departments or twelve departments. We are advocating here this
morning the prineiple, and may I also in conclusion quote from
one of the founding fathers, Benjamin Franklin. When the work
of the Constitutional Convention was about to be concluded he
said this—and it applies to this Article IV and to every section
of this proposed Constitution.

“I confess that there are several parts of this Constitu-
tion which T do not at present approve, but I am not sure 1
shall never approve them. I agree to this Constitution with
all its faults, if they are such, and there is no form of gov-
ernment but what may be a blessing to the people if well
administered. I doubt, too, whether any other convention
we can obtain may be able to make a better Constitution.
It therefore astonishes me, Sir, to find this system approach-
ing so near to perfection as it does. I cannot help express-
ing a wish that every member of the Convention who may
still have objections to it would, with me, on this occasion
doubt a little of his infallibility, and, to make manifest our
unanimity, put his name to this instrument.”

Mr. Paun: Mr. Thomas L. Parsonnet, Legislative Representa-
tive of the State Federation of Labor,

Mgz. ParsoNNET : Mr. Chairman and members of the Committee:

T have been instructed by the officers of the State Federation
of Liabor to express its desire for the adoption of this article, as
well as the other articles, of the proposed Revision. Commissioner
Miller has expressed completely the thoughts of the State Federa-
tion of Liabor on Article IV. There is no need to review the com-
ments made by Commissioner Miller except to say that we endorse
them. We have some doubt as to the advisability of limiting the
Governor’s term to one term for all time, feeling that if an able
executive is obtained we should not be foreclosed of the right to
keep him in office. 'With that exception, we thoroughly agree with
the provisions of Article IV. We believe that the executive should
be a real executive and not a token. We believe that his power to
control the administrative forces of the Government should be
effective through the simplification as provided by Article IV, and
we urge the adoption of the article, if necessary in present form,
rather than the making of too many changes which will only com-
plicate the situation and prevent the adoption of the Revision at
an earlier time.

Thank you.
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Mg. PauL: Mr. Mortimer Eisner of the Law School of Newark
University.

Mr. Ersnkr: Mr. Chairman, I lave only one observation to
make. At the last meeting of this Committee 1 made the sugges-
tion that this Revision subordinates the art of polities in the Con-
stitution of the State to the scicnee of government, and there is
no place in the whole Revision where that is more glaringly demon-
strated than in this Article IV, where under our present Constitu-
tion the limitations on the authority of the Governor, the futility
of his veto power, the weakness of his eontrol over fiscal policy—
all these show the present need for Revision and the requirement
that the executive shall be made the responsible head of the State
government. I recognize the dangers that others mentioned with
respect to giving too much power to an executive, but I concur
with the views expressed by Mr. Hinds and Mr. Watson that we
must recognize that if we want satisfactory, responsible govern-
ment, we must take the chance in having that type of administra-
tive. I would say, therefore, that the provisions of this Article IV,
with the Revision proposed in the judiciary, are in my opinion
the heart of the new Constitution and are the most important
needs that we have for Revision under the present Constitution.

I should like to say further that there are those of us who
believe that since this issue has been started now, the seeds of
Revision in some form will grow and blossom in full fruit; that
the Legislature may well recognize that Mr. Average Man, as
Mr. Hinds has well said, is interested in seeing better government
in New Jersey, and if the present instrumentality doesn’t serve to
give us better government he will, as time goes on, be more insis-
tent in his demands that better government be given, and if that
requires, as it does require, a Revision of the Constitution, he will
insist on the Revision.

I submit, therefore, to you, and I commend to the Legislative
Committee, not only the need for better government here, as illus-
trated by these two articles, but the wisdom, I might say the good
polities, of considering the present Revision as a method by which
good government may be accomplished and by which the legisla-
tors themselves might get inereased rewards in polities later on.

Mgz. Paurn: Mr. Harry W. Wolkstein, representing the Newark
Committee on Constitutional Convention.

Mgr. WorLgsTEIN: Mr. Chairman and members of the Joint
Legislative Committee: I should like to stress the fact that there is
urgent need for economy and efficiency in our State Government.
Our ninety-eight-year-old Constitution, although providing that
executive power shall be vested in the Governor, did not provide
him with the necessary authority to enable him properly to super-
vise and to conduct an efficient administration. Acecordingly, we
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have developed in the twentieth century a legislative type of gov-
ernment, one that is headless and decentralized, a government con-
sisting of ninety odd commissions, boards and agencies—each hav-
ing its own “little governor”; in short, a government of extrava-
gance and inefficiency.

It is inconceivable that a private corporation, spending millions
of dollars annually in operating expenses, would think of setting
up an administrative organization consisting of ninety-four agen-
cies, these agencies having no controlling head. Yet this condition
exists in our State governmental machinery. If we, the residents
of New Jersey, are to hold our chief executive responsible for his
administration, then it follows that we must provide him with the
necessary authority and facilities to enable him to conduct an effi-
cient administration, and to prevent wasteful expenditure of the
State’s funds.

Further attempts to correct the defects in our present Constitu-
tion by the amendment method would serve only to complicate
our governmental machinery. We must have a general revision of
our basic law, represented in the Constitution, if we are to assure
ourselves of establishing a State Government of centralized respon-
sibility, with a resulting decrease in administrative costs and taxes.

The movement for rcorganization and simplification of State
governments is not a new one, for it began in 1910. To date, more
than twenty-five states have remodeled their administrative strue-
tures, in order to adjust them to eurrent economic and social condi-
tions. Surveys by commissions and independent agencies of the
past have all advised our own State to reduce and consolidate
the many boards and departments under responsible authority. The
Princeton Survey of 1932 reported that New Jersey could attain
economical administration only through an executive empowered
by law and equipped with a proper staff to enable him to exert
a constant pressure upon State spending agencies.

The proposed Constitution, as submitted by the Constitutional
Revision Commission, offers a remedy by providing that the nom-
ination and appointment of administrative officials be made by
the Governor with the advice and consent of the Senate. The
Senate is required to take action within thirty days on the Gov-
ernor’s nominations. The proposed Constitution offers a further
remedy by providing that the Governor consolidate the executive
and administrative offices into nine major departments.

A reorganization of the State’s administrative structure as
proposed would result in a reduction of governmental costs and
taxes, a greater degree of uniformity in taxation, and a proper con-
trol over State expenditures.

May 1 close by quoting Woodrow Wilson, that skilled student
of government, in his second annual message to the Legislature :
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“The government of New Jersey, like the governments
of most of the older states, has developed on its adminis-
trative side, not systematically, but by patchwork . . . by
the multiplication of boards and commissions, by the addi-
tion of first this piece and then that piece to existing de-
partments. There has been constant addition, no subtrac-
tion, no elimination, no co-ordination. It has grown very
much as the State House itself has grown, but without the
necessity of at least some semblance of architectural unity,
without the connecting corridors and the common roof
which the State House must of mere physical necessity be
given. The number and variety of state boards and com-
missions is utterly confusing . . . It is necessary to bring
order out of this chaotic miscellany, not merely to have the
satisfaction of conduecting the business of the State in a
businesslike and efficient way, but to prevent waste and
forestall abuses of many kinds.”

Mg. Paun: Mr. Morris Isserman, representing the C.I.0. and
American Labor League.

Mgr. IssErRMAN : Mr. Chairman and members of the Committee:
The CI1.0. and the American Labor League basicly are in favor
of the contents and the provisions of Article IV as set up by the
Commission on Revision. I would like to reserve time in the future
to discuss some of the modifications.

In approving the article as written at the present time, we
have in mind that part of the Constitution which says the inherent
power is vested in the people of the State. Article IT of the Con-
stitution divides the functions of government between the legisla-
tive, executive and judicial, aud in our present Constitution there
is a provision which says that the Governor shall see that all the
laws are faithfully executed, and to me it is perhaps a sorry
spectacle to see that the Governor of the State, who is granted the
full powers to see that the laws are properly executed, canmnot
even get his own Attorney General to see that the law is properly
executed; that in this State the Attorney General appointed by
the Governor, acting for and on behalf of the executive, has the
power to take independent action contrary to the wishes of the
Governor, and that is only one example of what is happening in
this State.

I often wonder why we spend thousands and thousands of
dollars to run a campaign for Governor, why there is any necessity
for any primary, Republican or Democratic, and why the people
of this State should be called upon to vote for Hdison or Hend-
rickson or the next person. What is all the fuss about? What
power has the Governor in this State, that we ought to waste any
real time electing him? I say that for most of his functions a
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glorified office boy could do his work, and for that we are called
upon to pay $20,000 a year—not that it is the Governor’s fault;
not that the men who have held the office of Governor aren’t
capable and able to aet as heads of the Government; but it is
because our antiquated machinery makes it impossible for that
man to be an executive.

I glanced through the list of these ninety odd agencies in the
State, and I say that it is physically impossible for the executive
to see that these ninety odd agencies adequately and effectively
execute the laws passed by this Legislature. They run loose; they
do as they please; they are not accountable to the Governor. He
has no power to regulate their policies; he has no power to tell
them what to do. They are self-sustaining, self-supporting, and
political. T suppose that some of my friends of the opposition
will say we want to keep these agencies out of politics. You may
take them out of the hands of the Governor, in whom the power
is vested, but they are political nevertheless and they operate in
little political cliques among themselves, and they will probably
be down here today, some of them, to raise the objections that there
should be no interference because the smaller the group and the
more left alone, the better they can carry out what they want to
do. And we contend that when the people of this State elect a
Governor, that Governor must be charged with the responsibility
that any executive in any large business corporation or municipal
corporation is charged with; that he should be able to pick assis-
tants and aids to head these departments, who will carry out his
wishes in aceordance with the mandate which he has received from
the people of this State.

Let us take the particular department I am interested in at the
present time, the Department of Labor-—and by the way, this is
no eriticism of the Department of Labor and there is no eriticism
as to how these agencies have been operating within the scope and
within the law of the Constitution; they have probably done a good
job. I want it understood this is not a criticism of these particular
agencies. Here is a Governor elected who, in his inaugural address,
wanted to put into effect some new legislation and provide for
better administration of the Department of Labor, and the gentle-
man running the Department of Labor says, “Mr. Governor, that
is what you want, but you ean do as you please; I am running
this Department; you can’t displace me; you can’t displace my
aids. You have nothing to say about it. You may eut my appro-
priation; T will go to the Legislature and I will get it any way,”
and that is actually the situation.

Going further down the list, the Departments of Instljcutlovrg
and Agencies, Education, Banking and Insurance—Banking and
Insurance is probably the one exception—the Law Department,
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and the ninety odd other departments—all that the Governor can
do, as I see it, is go over the budget, send nice messages to the
Legislature, and they ignore them as a rule, if it is a Republican
Legislature, and then hope that some day the people will awaken
so as to give him responsibility. T know of no State in the Union
today where the Governor has less executive power and less to
do than in the State of New Jersey, and we believe that a change
in the departments, reorganization of the departments with the
department heads particularly responsible to the executive, ought
to be initiated.

Now, I think the Commission ought to be given credit for doing
a job. I agree with the rest of the speakers. You may need twelve
departments, fifteen departments, eight departments. The number
of departments, the method, isn’t important. The importance lies
in the fact that the man who is elected by the people to serve
the people should be permitted to do a job.

As T said before, I would like to reserve my comments, unless
you want me to go on now, Mr. Chairman, on modification.

Mr. ScHROEDER: On modification? No, I think probably you
should wait until we reach the modificationists.

Mr. Pavrn: Members of the Committee, there are a number of
ladies and gentlemen here who are very much in favor of con-
stitutional revision, who are on the whole very largely in favor
of the Constitution proposed by the Revision Commission, but who
have one or two modifications to suggest, and I have recommended
they speak under modification, so that we are finished at the
present time,

Mr. ScHROEDER: The next speaker will be Mrs. Maxwell Barus,
representing the New Jersey League of Women Voters.

Mgrs. Barus: Mr. Chairman, Members of the Committee:
So much ground has been covered and so many excellent argu-
ments have been advanced that I don’t think I will take your time
to add anything more. I will make one brief point, and that is I
think the present situation of the World has thrown into high
relief the desperate need we have here in this State for coordina-
tion of authority and responsibility in government. We all know
what frightful blunders, what a chaotic mess, we went through
until finally the conduct of the war was put under an efficient
body with authority firmly placed and indisputably put on the
shoulders of the men who have great power to carry out the war
effort. The war, after all, is high-lighting the needs for efficiency
and economy in government which goes on under ordinary condi-
tions. I think it has just shown up in bolder relief the needs
existing in this State for many years.

MR. SCHROEDER: Are there any other proponents of Article IV?



Morning Session, July 22, 1942 225

Mgs. BartH: Yes. I represent the Consumers League of New
Jersey.

May I say that the Consumers League agrees in principle
with Article IV as taken up today. We are extremely gratified
with the streamlining of the administrative departments of the
government as set forth by this Paragraph and by the placing
of the actual responsibility of the executive division of our govern-
ment in the hands of the Governor, where it belongs, and giving
him the right to name his own administrative assistants and also
to get rid of them if they are not doing the job, because we feel
that that is the only way in which government, just as modern
business, can be run efficiently and economically. The Governor,
who has to take on the deadwood of former Governors and hasn’t
the right to tell them what to do and how to do it, isn’t much
good to me or you. We would, however, like you to consider, in
going over this Paragraph, whether or not it is the wisest thing for
the Governor not to be permitted to suceceed himself or to run for
more than one term, and also the question of majority vote for
veto—that is, of the Legislature over the Governor’s veto. I would
like to reiterate again one point Mr. Watson brought out in read-
ing from the message of transmittal. I think that is something
that we as citizens are much too prone to forget, that while we
may ask, and we are asking, of this Legislature a mechanism of
government which will give our State the kind of government we
feel it needs in order to make this or any other government work,
the final responsibility “can only be carried out by an intelligent,
conscientious, and observant electorate.” 1 think we in this State
have been much too apt to forget our public officials from election
day to election day, and if we are going to expect a good job,
it is our job as citizens to watch this Government of ours every
day, and if we are a little bit more careful on election day as to
whom we put in the position of Governor, it will not be so impor-
tant for us to worry about giving the Governor too mueh power, if
the right man is there. We will have the right to expect the job
that needs to be done and expect a workmanlike job, so that in
the final analysis the responsibility is ours, and I think it is time
we undertook to assume it.

MRg. SCHROEDER: Are there any other proponents of Article IV?
If not, we will declare a recess until two o’clock this afternoon,
at which time we will hear opponents and those who favor modi-
fication.

(Recess)
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The Joint Legislative Committee re-convened in the Assembly
Chamber at Trenton on Wednesday, July 22, 1942, at two o’clock
P. M. pursuant to announcement previously made.

The Chairman opened the Hearing and the Hearing proceeded
as follows:

Mrg. ScHROEDER: Having heard the proponents of Article IV
this morning, we will now proceed to hear the opponents. The first
speaker this afternoon will be Mr. R. Robinson Chance, represent-
ing the Manufacturers’ Association of New Jersey. Mr. Chance.

Mr. CeANCcE: Mr. Chairman and Members of the Committee:

It has been quite interesting to hear some of the remarks this
morning. One of those remarks was that the Manufacturers’ Asso-
ciation was the only outright opponent of any change in the Con-
stitution. Those who have been here through the course of the
debates will know that that statement was not quite accurate be-
cause you will recall that we did mention some things that we would
not oppose. As we proceed today other things which we do not
oppose will be mentioned and it seems to me that there has fallen
over the deliberations a certain cloud owing to the way we are
registered here-—that is, as proponents, opponents and for modifi-
cations—and before launching the major remarks that I wish to
make, I should like to clarify this situation if I can.

I read by the senate concurrent resolution which created this
Committee that it is a concurrent resolution creating a joint legis-
lative committee to ascertain the sentiment of the people of the
State as to the various proposals and recommendations for change
in the New Jersey Constitution made by the Commission on
Revision of the New Jersey Constitution, and to report thereon
to the Legislature. I read further upon page 11 of the Report of
the Commission (p. 912): “The Commission unanimously recom-
mends”—1I will just pick out three of the things which are suffi-
cient for the illustration of my point—“The Commission unani-
mously recommends a revised Constitution for the State of New
Jersey, the text of which is set forth in Part 1T of this Report.”
(pp. 930-956). Further down in the page it says, among the things
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unanimously recommended, that the submission of the revised Con-
stitution should be in such form that the people will either vote for
or against the document as a whole.” And still further down—
“It is impractical to utilize the amending method provided by Ar-
ticle IX of the present Constitution.” And without mentioning
any more of page 11 (p. 912) it would seem to me that the thing
which we are either proponents of or in opposition to or in modi-
fication of are the various proposals and recommendations for
change in the New Jersey Constitution made by the Commission
on Revision of the New Jersey Constitution. It is that set of recom-
mendations to which we have registered in opposition. It is inter-
esting to note that very few indeed, if any, of the speakers, have
stood here and said that they concur in and are actually propon-
ents of the recommendations of the character that I have men-
tioned, so that really it looks as though we were almost getting
around unanimously to the proposition that the sentiment of the
gathering is in opposition really to the various proposals and
recommendations for change that you are to ascertain the sentiment
of. Everyone who speaks for modification is speaking in a sense
against the unanimous recommendation of a revised Constitution
for the State of New Jersey, the text of which is set forth in Part
IT of this Report, (pp. 930-956), and is also speaking against the
submission of this proposed text as a whole, and even the pro-
ponents, so-called, I have observed this morning, have indicated
that perhaps there should be some other provisions here and
there that should be modified or changed, so that really it looks
as though we are almost getting around unanimously against the
proposition in the Commission’s Report. What we think, we
enumerate as we go through. What the others think, they enum-
erate as they go through. But we think that the stenographer’s
transcript will bear us out that we are not alone in not approv-
ing the unanimous recommendations and proposals which have
been made by the Commission.

Listening to some of the speakers, it has seemed to me that
they have painted a very glamorous picture. They have told the
lofty accomplishments which will be brought about by the change
which has been recommended, but they don’t put their finger on
the Paragraphs or the sections that are going to accomplish these
great achievements. And as we look through them, we feel that
we can’t find the paragraphs that will do a lot of the things which
it has been said this unanimous recommendation of the Commission
would accomplish.

One of the speakers has been quite interesting to me, too. He
has posed as his proposition that these clauses will give the Gov-
ernor more powers, tremendous powers, and in the next breath
has indicated that that does not mean a tendency toward executive
domination.
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Now, also, I have noted with interest the supposed analogy
between a government of the State and a large corporation. It
seems to me that the analogy does not exist. The first joke about
all of that analogy is this, that in their proposal they say that the
executive could not under any circumstances have more than four
years. I never heard of any big corporation yet that set up as
one of its plans and one of its unvariable rules that a good man
couldn’t be president of the corporation any more than four years.
Another thing that destroys the analogy, in a corporation if the
president or if the directors disregard the law and do anything
which is outside of the scope of their function and which is destrue-
tive of the purposes of the corporation, they can rush them into
court, have a receiver, or have the directors thrown out in no
time, and that is enough to destroy the analogy. There might be
other reasons given that I will not take the time to mention. So
that what we are dealing with here is not a corporation; we are
dealing with government.

Our examination, I say, of this article does not lead us to
recede from the view expressed at the first hearing that the pro-
posal of the Commission tends toward executive domination and
legislative insignificance, and in our discussion of the fourth article
of this Proposal, we shall, among other things, point to provisions
which confirm and substantiate the soundness of that proposition.
We shall not just make general charges in the air without backing
them up, but as upon previous occasions, we shall point to what
it is that does it.

Now, at the threshold of our presentation, it is desired and
deemed desirable to dispose of two things—first of all to dispose
of the suggestion that the Manufacturers’ Association of New
Jersey is an outright opponent of the possibility of any change in
the existing system, and secondly, to dispose for our purposes of
the seventh paragraph of Section IT and Section IV of this
fourth article. Now the seventh paragraph of Section IT and the
fifth section of this article relate to pardons and paroles and a
new parole commission that is to take the place of the present
Court of Pardons. We are inclined to the view that the recom-
mended change is desirable. The fourth section also deals with
militia. Two questions come to our mind concerning Section IV.
The first involves the provision that the Adjutant-General shall
serve at the pleasure of the Governor; and the second provision
is that no commissioned officer shall be removed from office except
on courtmartial nor shall general officers be suspended by the
Governor except for cause. There seems to us to be a conflict
between the removal at pleasure and the suspension for cause. The
second question which we raise is as to whether it is necessary or
desirable that the Constitution should contain some provision for
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the organization and maintenance of a Home Guard at times when
the National Guard is in the National service.

‘While there are certain other provisions to which we have no
objection, we have thought it desirable to bring these two pro-
visions to the head of our discussion because in them least of all
do we find ourselves at difference with the proposal.

But, turning to the text of the article in its regular order, it
is observed that it is headed “Executive and Administrative.” This
seems to indicate that the framers of the proposal deemed it appro-
priate to co-mingle with the executive, as though it were a part
of the same thing, the administrative aspect of the Constitution.
While it is true that there is much administration in connection
with the Executive Department, it is by no means true that all ad-
ministration is executive. For this we have the word of the Com-
mission because at page 16 of their Report (p. 915) they claim that
administrative agenecies “which eombine all three types of powers,
have become a part of the machinery of government.” Now, assum-
ing for present purposes that administrative agencies combine
legislative, executive and judicial funections, why should the title
“Administrative” be grouped together with the title “Exeecutive”
as though the legislative and judicial funections were to be absorbed
under the executive? Now, if the administrative agencies are of
the peculiar type which are not in a constitutional sense either
legislative, executive or judicial, as is indicated in the case of
Ross versus Freeholders of Essex, 69 New Jersey Law, 291, why
not have a separate article to embrace administrative provisions
in the Constitution? The foregoing of course assumes that it is
necessary to have “administrative” in any title. There is no such
title in the Constitution, but the proponents searcely deny that
there are administrative agencies in operation at the present time.

Now, while we are on this subject of administration, let us
at this time take up the third section of the Article which is cap-
tioned “Administration.” We are opposed to placing in the Con-
stitution most of the provisions of this section and to arrive at this
conclusion it is not necessary to determine whether there is any
need for reorganization and consolidation of the various depart-
ments of the State of New Jersey. This is so because there is no
need to amend the Constitution in order to effectuate an adminis-
trative reorganization; it can be done by statute. When the State
of Illinois reorganized its state departments in 1917, it was not
found necessary to amend the Constitution. A statute sufficed. Up
to 1940, twenty-six States had reorganized. I think I heard one
gentleman say something like that before this morning, but he did
not note that only three of them found it necessary to amend their
Constitution in order to effectuate this reorganization. A few years
ago the question of reorganization came up in New Jersey and
I think there is a report by some institute in New York in 1930—
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I haven’t read that report—but I recall the agitation and discus-
sion, and I don’t recall that at that time it was supposed that a
constitutional amendment would be necessary to accomplish the
result; all that would be needed would be a statute. So much as
to the means. But not only do we feel that the provisions of this
section should not be put in a Constitution, we think some of
them should not be put in force in any fashion. In the first place,
we do not see the wisdom of freezing by a constitutional pro-
vision all the present and future activities of the State govern-
ment into the nine departments mentioned or any other nine de-
partments. Conditions change from time to time. New depart-
ments might be needed and we think it would be going far enough
to say that there should be such departments as may from time
to time be established by law. This would allow some flexibility
and would permit setting up a new department, if needed, with-
out amending the Constitution. Incidentally, there is no depart-
ment of manufacturing and industry in this enumeration and we
have just wondered what department we would be likely to fall
in under this scheme.

On the opening day of the hearings and sinee, I have stated
that the proposal tended to executive domination, not dominance—
domination is the word I used, sir—and legislative insignificance.
Some of the speakers before and some today have professed an
inability to see the tendency. Now, let them look at this seetion,
this Section ITI, and read it carefully, not superficially. I think
they will find the answer. Now what does it provide, this first
paragraph? After mentioning nine departments without any
specification of what scope the several departments shall have, the
section proceeds to say, “The Governor shall by executive order
from time to time allocate all executive and administrative offices,
agencies and instrumentalities of the State government among
and within the foregoing departments and offices.” That is on
page 44 of the Report (p.942). And according to the schedule
which appears at page 56 (p. 955) and which is really related to
this Section ITI, “Executive,” the Governor is to complete the first
allocation of executive and administrative agencies, offices and
instrumentalities of the State Government within and among the
departments and offices required by the proposal, all by executive
order and on or before July 1, 1943. So long as the allocation is
of the kind mentioned under this Paragraph 1—that is, of offices,
agencies and instrumentalities—the Legislature has no voice what-
ever in the matter. Speaking colloquially, the Governor would
be given a blank check, which he could fill in as he pleased in this
regard. As we read this first paragraph, the Governor, according
to his own fancy, could take any existing executive or administra-
tive office, agency or instrumentality of the State Government
and put it into any of the departments in the first instance or
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reallocate it and put it into another department whenever he saw
fit, without the Legislature having any power to prevent, and is
not that a provision for executive domination and legislative insig-
nificance ?

Now, you will note that the third paragraph has no relation
to allocating or reallocating offices, agencies or instrumentalities
mentioned in the first paragraph, but only refers to executive
orders which allocate or reallocate functions, powers or duties
“pursuant to Paragraph 2 of this section.” The last mentioned, or
what T might call the Paragraph 2 type of order, is to be trans-
mitted by the Governor to the Legislature in regular or special
sessions before it can become effective, but so long as offices,
agencies or instrumentalities are juggled around, this section gives
the Legislature nothing to say about it, except of course that the
State Treasurer and State Comptroller, who are appointed and
responsible to the Legislature, can’t be so moved. And even in the
case of the Paragraph 2 type of order that I have just stated has
to be submitted to the Legislature, it will be observed that there
are some unusual provisions as to how that kind of an order can
get to be a law. This morning it was said that both houses of the
Legislature would vote on that and if both houses voted on it,
disapproving it, it would not become a law, but I will show you
that it doesn’t take both houses. Now, under the present practice,
it takes two houses of the Legislature to make a law; but under
this section, it only takes a Governor and one house of the Legis-
lature to make an order under this second paragraph allocating
executive functions and administrative funections, powers and
duties or reallocating the same.

The second paragraph purports to indicate the basis on which
the Governor may propose to the Legislature an executive order
making allocations from time to time of functions, powers and
duties. Now, note what it says will stop such an order from taking
effect. The pertinent provision is in Paragraph 3. I quote. “Such
order shall take effect in accordance with its terms, provided it
has been before the Legislature for thirty days and prior to the
expiration thereof the Legislature has not, by concurrent resolu-
tion, disapproved of the order.” Now, what does that mean? It
means simply that unless both houses join in the concurrent reso-
lution disapproving, the order becomes effective. By way of
example, if the Assembly does not join with the Senate in dis-
approving the order, it becomes effective regardless of how the
senators vote. On the other hand, if the Senate does not join with
the Assembly in a concurrent resolution of disapproval, the execu-
tive order would become effective. Can anyone deny that this
facilitates executive domination? It looks like a very clever way
to me to reduce the senators from the rural counties to insignifi-
cance for if a Governor can get the Assembly with him on one of
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these reallocations of functions, powers and duty orders, he need
not be concerned about what the rural senators or any other sena-
tors think. If there is to be any provision put in the Constitution
for allocating or reallocating the offices, agencies and instru-
mentalities of the State government or alloecating or reallocating
funections, powers and duties within the departments, it seems to
us that both the public and the present officeholders are entitled
to have some advance notice of what it is proposed to do. Indeed,
we think that public interest would be better served if the pat-
tern of any reorganization of administrative departments were set
up in a bill in the Legislature on which everyone concerned who
desired could be heard before action were taken. In this regard
the proposal would give legislative power to the Governor and
one house notwithstanding the fact that in Article IIT it is pro-
posed to say that the legislative power shall be vested in a Senate
and General Assembly and note it says “and” and not “or.” Cer-
tainly a proposal whereby a Governor could get something made
law if he could get one house of the Legislature to agree with him
instead of having to get two houses, tends to executive domination
and insignificance of at least one house of the Legislature. Also
it would be easier to set one house against the other. We think
we have heard before something about divide and conquer. Study
those paragraphs and see what that does.

Now, it is perhaps fortunate that Paragraph 4, right after these
first three, deals with appointments; otherwise, one might overlook
one feature of the allocation and reallocation powers of the Gov-
ernor under this section. Paragraph 4 reads: “The heads of all
administrative departments shall comprise a single executive, un-
less otherwise provided by law. All such department heads and
the members of all boards, councils and commissions, except the
State Comptroller and the State Treasurer, shall be nominated and
appointed by the Governor, by and with the advice and consent
of the senate.”” Now, standing alone, this puts power of appoint-
ment in the Governor and the Senate in the case of the officers
mentioned. But if the appointee didn’t do as the Governor wanted,
the Governor could switch the office, agency or instrumentality in
which the party is an officer into some other department, without
the consent of either house of the Legislature; or if he could get
either the Assembly or the Senate to agree with him, he could re-
allocate the functions, powers and duties of the particular ap-
pointee. All he would have to do is to make an executive order
or a reallocation of functions, have one house of the Legislature
refuse for thirty days to join in a concurrent resolution disapprov-
ing of the executive order, and the order would be law without
any consent of the Legislature. That would offer a way to appoint
by indirection or perhaps to put the officer out of the way. A
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Governor could let the Senate approve for one job and then by
reallocation put the appointee in another .

Note that the first paragraph says that the nine departments
shall be and I quote “under the supervision and control of the
Governor.” Now, does control of the Governor not mean executive
domination ?

It has been suggested that the Governor is responsible for the
efficient, orderly and coordinated conduct of government business.
Just how much that is so I’'ll not take the time to go into in
detail; but so far as the agency is legislative or judicial, I main-
tain that he is not responsible for any such thing. Did anyone
ever hear it suggested that the Governor could be impeached be-
cause of some irregularity in an administrative agency ? As I have
noted, not all agencies are executive agencies. Now, why should
the Governor have control in the case of agencies or officers whose
duties are prescribed by law? For example, what control could
the Governor exercise that would make the Department of Edu-
cation, the Department of Motor Vehicles and others that I could
mention, any more efficient, and with what other departments
should they be coordinated or could they be coordinated with?

‘We do not think that the legal relationship of the Governor
to the Legislature is so obscure as has been said by some. We don’t
think it is any mixed up macaroni plate at all. The difficulty of
those who think it is lies in the fact that they search for some-
thing that would give more power than the Constitution framers
ever put into the Constitution. The report says it is not to the
best interest of the State to give the Governor power to dominate
the Legislature through any other increase in the veto power
than as proposed, but we do not see that they had any hesitation
about giving power to dominate in other ways.

The fifth paragraph reads: “The heads of all administrative
departments shall serve during the term of the Governor appoint-
ing them at his pleasure and until their successors have been ap-
pointed and qualified.” We are by no means convinced that it
would be desirable to have the terms of all of the department
heads end at the same time that the Governor’s term ends. We think
this might very well—indeed, we think it would result in inter-
jecting polities into some departments where efficiency and not
political expediency is desirable. Here again I mention as an out-
standing example education, which we would hate to see made
the political football to bounce around with every change of
administration.

Page 20, of the Report (p. 920) says the department heads are
removable at his, the Governor’s, pleasure. Whether this paragraph
says that or not is a question in my mind. Note it says they shall
continue not merely at the Governor’s pleasure, but ‘“until their
suecessors have been appointed and qualified.” To me this seems to
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mean that regardless of the pleasure of the Governor in the mat-
ter, the department head would stay on the job until his successor
had been appointed and qualified. Appointments of department
heads are made by nomination of the Governor with confirmation
of the Senate. It seems to me the net result is that it takes both
the Senate and the Governor to get rid of a department head
under this paragraph. Since the report, however, indicates other-
wise and since speakers have interpreted it otherwise as indicating
that the Governor should be able to remove department heads at
his pleasure, we think that the ambiguity should be cleared up and
the “at his pleasure” stricken out because we do not believe that
a department head should rest merely on the pleasure of the
executive.

To the sixth, seventh and eighth paragraphs we offer no uni-
versal objection except that there might be a provision put in that
the Comptroller and State Treasurer shall continue until their
successors have been elected and qualified. I suppose that would
result anyhow. But as to this eighth paragraph, there is one
thing: the second sentence that any money received by an em-
ployee by virtue of his position would have to be turned in to
the State. The thought occurs to us if we should endeavor to
obtain a transcript of anything said at these hearings, for example,
and the stenographers should transcribe their notes at night on
their own time, would they be compelled to turn over to the State
anything that was paid to them? It would seem that kind of a
clause would require it and would that be a fair proposition? We
suggest it be referred to the stenographers whether it would or not.

Now the ninth paragraph says that no rule or regulation by
an executive or administrative agency, except such as relates to
the organization or internal management thereof, shall be effective
until it is filed with the Secretary of State and that it shall be
published speedily or words to that effect. That is all right as
far as it goes. The difficulty, however, is, as I pointed out once
before, that it will be very small consolation to tell a person that
a copy of the order has been filed and published. We think that
the people should have a chance to be heard when general rules
and regulations are being made. Again I commend to your atten-
tion the provision that I suggested in the first hearing to the
general effect that such rules and regulations as govern private
conduct or affect private rights should be of no effect until ap-
proved by both houses of the Legislature with the same procedure
required for passing a bill. This would keep legislative power in
the Legislature. It might be further suggested that it would go
a long way toward preventing oppression by administrative agen-
cies if provision were made whereby one ordered to do an aet or
to desist from it or to refrain from any course of conduet might
have appeal to some court as a matter of right with a trial de novo
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both as to law and fact. One of the favorite devices of administra-
tors is to get a provision into the law which either makes the
ageney’s finding of fact conclusive, if supported by any evidence,
or at least a presumption in favor of the agency’s action. Let him
find the facts and he need not worry about what the law is. Mere
filing and publication of an order is not enough protection to a
citizen called upon to confromt an administrative agency which
makes its own laws, makes its own charges and decides the case.

Now getting back to Section I captioned “Executive Office,”
the first paragraph says: “The executive power shall be vested
in a Governor.” Precisely the same words are in the present Con-
stitution. We have no quarrel with that proposition. It is to
provisions which would allow either an executive or an executive’s
satellites to get over too far into legislative and judicial fields that
we object.

The seecond paragraph of the section requires the election of
the Governor to be in odd numbered years. It is the view of the
Manufacturers’ Association of New Jersey on this subject that this
is a matter concerning which the experience of this Committee
and the members of the Legislature will be your best gauge of
decision.

The second paragraph also provides that if an equal and great-
est number of votes are received by more than one candidate, one
of sueh candidates shall be chosen by the votes of the majority of
the members of both houses of the Legislature at joint meeting.
Now this wording is substantially the same as the wording in
Article V, Paragraph 2 of the Constitution, the fact that the pro-
posal changes the time when the Governor’s term would begin to
the 15th day of December next after the election, intsead of the
3rd Tuesday of January next ensuing the election, as is the pres-
ent constitutional provision, suggests a question as to whether the
same result would follow under the two documents from these
same words or substantially the same words in the event of a tie
at the general election. Would this new provision mean that the
outgoing Legislature would have to be called in special session
before December 15 of the election year to act upon the matter
or would there be a vacancy if it were not called in that way so
that pursuant to Paragraph 6 of the first section of Article IV,
the head of the Department of Taxation and Finance would take
over on December 15; further, if the Legislature didn’t actually
choose one of the two candidates before December 15, how could
one reconcile the provisions that the Legislature should elect one
of the two candidates with Paragraph 6 that in case of vacaney
the head of the said department should serve until a new Governor
shall have been elected and qualified, the new Governor to be
elected at the next annual election? We don’t know the answers;
we merely suggest these questions.
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The third paragraph of Section I extends the Governor’s term
to four years, changes the beginning date in the term to December
15 next after the election instead of in the following January, and
provides that no person shall be eligible for more than one term.
‘We find no fault in the proposed change in the beginning date of
the term and we find no fault with the suggestion that the term be
four years. The provision that no person shail be eligible for more
than one term as Governor does not seem to us to be either neces-
sary or desirable. Experience in the office of Governor we regard
as a qualification, not as a disqualification. Notwithstanding the
experience which the four years as Governor might give one and
regardless of how thoroughly and how earnestly the people might
approve of his record and desire his continuance. this e¢lause would
prevent the people from choosing a man for Governor if he had
had one term. We think we had better let the people rule on this
from time to time without any such proposed restriction. Under
the present Constitution the Governor is prevented from succeed-
ing himself, but there is no obstacle to his being a candidate after
three years’ intermission. Of course, these provisions are supposed
to prevent a Governor from devoting his time to building up a
political machine instead of attending to his governmental duties,
and to prevent him from placing political expediency above prin-
ciple. If any precaution of this type is desired, it is believed that
the present Constitution is sufficient for the purpose. If we were
amending this Constitution, we would eliminate any such vestrie-
tion. If the Governor could run to succeed himself, it might fur-
nish a very good indication as to whether the people approved of
his term or did not and could furnish a pointer for the activities
of the ensuing administration. Incidentally, it would also furnisn
an incentive to a Governor to please the people, not to boss them
and run them.

The next paragraph to which we direct attention is Paragraph
5. Its opening senfence seems to contemplate that during the avp-
sence of the Governor from the State or temporary disability of
the Governor, it would be possible for a member of Congress or a
person holding office under the United States to exercise the office
of Governor. This is specifically forbidden in the present Consti-
tution. While other provisions in the proposal indicate that under
the circumstances mentioned, the head of the Department of Tax-
ation and Finance shall act as Governor, we think the first sentence
in the fifth paragraph should be elarified. Tt says: “No member
of Congress or person holding an office under the United States
or of this State shall exercise the office of Governor except during
his temporary absence from the State or temporary disability as
specifically provided in this Constitution.” So far as we have dis
covered, it is nowhere else sungeested that a member of Congress or
a person holding an office under the United States shall exercise
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the office of Governor during the temporary absence or disability
of the Governor. Nevertheless we think the fifth paragraph should
be changed so there eould be no room for suggestion that any per-
son holding an office under the United States could act as Governor
under any pretext or circumstances whatsoever.

It may be noted that the provision in the Constitution as well as
in the proposal to the effect that the Governor shall not be elected
by the Legislature to any office under the Government of this
State or of the United States during the term for which he shall
have been elected Governor would not have the same consequence
now that it had when the present Constitution was adopted. Then
United States Senators were elected by the Legislature and the
Governor could not during his term have been elected to the United
States Senate. The same restriction would not follow now, when the
Senators are elected by direct vote of the people. It is further to
be observed that while members of the Legislature are forbidden
by the proposal to receive appointments for one year after they
go out of office, there is no corresponding disqualification of the
Governor for one year after he goes out of office. We don’t think
there should be any such disqualification in either case.

Turning to the sixth paragraph, the discrepancy between this
provision and that on page 38 of the Report (p.936) about the
Attorney General acting in the place of the Governor on the pro-
posed Legislative Council, has already been suggested. Just why
the head of the proposed Department of Taxation and Finance
should succeed to the governorship in case of temporary or per-
manent vaeancy, is not known. So far as succession during tem-
porary absence or disability of the Governor is concerned, possibly
the thought is that the proposal would give the Governor such con-
trol over the department head as would assure his doing nothing
in the absence of the Governor which he was not sure the Governor
would approve. In this connection we reeall that when Senator
Powell was Acting Governor some years ago, he declared an al-
leged emergency at an end and wiped out the so-called State Re-
covery Administration theretofore existing. We doubt if any sim-
ilar independent action by an Aecting (Governor would ever oceur
if the proposal were adopted and the Acting Governor were the
head of the Department of Taxation and Finance. This para-
graph would remove from the Presidents of the Senate and Speak-
ers of the House of Assembly the possibility of ever having the
honor of serving as Acting Governor in case of the disability or
death of the Governor, as the present Constitution allows. We leave
that likewise to your diseretion and judgment as to whether that
is desired.

Section II: It is not observed that the first paragraph makes
substantial changes in the general provisions relating to the Gov-
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ernor’s duties except such as would necessarily follow from the
changes made in the other paragraph. In the parallel reference
book (appendix IV p. 960 et. seq.) you will find them set off, and
I think you can see that is so. It is noted that while this paragraph
mentions the duty of the Governor to convene the Legislature or the
Senate alone whenever in his opinion public necessity requires, it
says nothing about doing anything in the event two-thirds of the
members of each House petition for a special session provided in
Article ITI, Section I, Paragraph 4 of the proposal. We think it
would be better to harmonize this paragraph with that in the
third article to include in this paragraph a provision that it is
the duty of the Governor to convene the Legislature upon receipt
of the petition of the specified number of members of each House
unless you are to make, or unless whoever drafted the Constitution
were to make, a provision whereby one of the officers of the Legis-
lature himself would call that in a case of inaction by the Gov-
ernor. We still think that a majority instead of two-thirds should
be sufficient to call a special session. The concluding sentence of
this paragraph makes the following provision about appointment
of officers, “The Governor shall also nominate and appoint, by and
with the advice and consent of the Senate, all other officers whose
election and appointment is not otherwise provided for by law’—
is not otherwise provided for by law. We think the words “from
time to time” should be inserted after “otherwise” in that place
or that some other change should be made to indicate that the pro-
vision by law is not merely as provided in present law but as may
be provided now or hereafter by law. The quoted sentence pre-
sents the question as to what officers would be subject to appoint-
ment by nomination of the Governor with the advice and con-
sent of the Senate.

It will be recalled that Article IT1I, Section VII, Paragraph 1, of
the proposal would prevent the Legislature from electing or ap-
pointing any officers except the State Treasurer and State Comp-
troller. Article IV, Section ITI, Paragraph 4, would require all
department heads and the members of all boards, councils, and
commissions, except the State Comptroller and State Treasurer, to
be nominated and appointed by the Governor, by and with the
advice and consent of the Senate, and the judicial article also con-
tains a similar provision, but the subsequent provisions I shall not
particularly mention at this time; I will take them up when we
come to those articles.

Now, of course, as to the officers to whose appointment the Sen-
ate must consent, this would give the Senate participation in the
appointment. For the appointment of other officers, the Legisla-
ture could provide but it could not make the appointment itself
because of . Article II, Section VII, Paragraph 1, already men-
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tioned. Now, if it did not provide the Governor could appoint,
one can conceive that administrative agencies could be created
whose funections eould be solely quasi-legislative or solely quasi-
judicial or a combination of the two, with little or no executive
functions. In such case, no reason would necessarily exist for the
Governor to have any part in the appointment of the members of
such an ageney. The second paragraph of the section would re-
quire the Senate to act on nominations within thirty days; other-
wise, the nomination would be deemed confirmed at the end of the
thirty days after submission of the name. The last sentence of this
paragraph would make a restriction that no nomination could be
sent to the Senate during the last month of the Governor’s term.
At the present time inaction by the Senate would not result in a
nominee being entitled to the office. The present restriction is
against making nominations or appointments during the last week
of the Governor’s term. Moreover, the present Constitution forbids
an ad interim or recess appointment to the office of the person
nominated but not confirmed before the recess. We see no reason
why a person nominated but not confirmed should be allowed ap-
pointment during the recess. The failure of the Senate to take
action would seem to be an indication that the Senate did not want
the party named. We believe that the restriction compelling the
Senate to act within thirty days might interfere with other aetivi-
ties in which it was engaged and might produce friction between
the Senate and the Governor, possibly resulting in rejection, mere-
ly to have the matter disposed of within thirty days. However, we
feel that the experience of the Legislature on this is so superior to
ours that we would prefer not to take any decided and voeiferous
stand about the advisability of this thirty-day restriction.

‘While speaking of appointments, we note that the present Con-
stitution has an Article VII captioned “Appointing Power and
Tenure of Office,” in which provisions as to those subjects are as-
sembled at one place. The Revision Commission has scattered its
provisions on this subjeet around without any conspicuous heading
and has blended or scrambled, depending on whether or not you
like these provisions, so that you have to turn from place to place
and compare and reconcile the provisions to get the full picture
.of what the situation is about appointments. This remark relates
only to form. The content and substance of it we have already
spoken of in another way. At the hearings before and at the hear-
ings today we have heard it said that the power of appointment is
a peculiarly executive power. At page 17 of the Report (p.917)
it is assumed that appointment to public office is “an essentially
executive power.” Thomas Jefferson has been trotted out and
quoted. In denying the correctness of the assumption that the
power of appointment to office is an essentially executive power,



240 Afternoon Session, July 22, 1942

I quote from the opinion of the Court of Errors and Appeals of
the State of New Jersey by Mr. Justice Dixon, one of the most
highly regarded judges ever to serve in this State:

“The question presented is can the power of appointing
to office be said, in our Government, to belong properly to
the Legislature, or to the Governor, or to the courts, so that
its exercise by any, save one, of these departments is pro-
hibited ?

Under the English system of Government it might be
said that in a sense the king was the depository of the power
of appointing to public office, ‘the fountain of honor, of
office, and of privilege, as Blackstone calls him. 1 Bl Com.
271. But in our system there appears no indication that any
single department of the Government can be deemed the
King’s successor in this regard. Although in State v. Park-
hurst, 4 Halst. 427 (A. D. 1802), Chief Justice Kirkpatrick
decided that the Governor, being invested with the ‘supreme
executive power,” had authority to fill a vacancy in the office
of the Clerk of the Common Pleas arising during a recess of
the Legislature, yet he considered this power not as inherent
and absolute, but as created and limited by the necessities
of the case, so that it would yield to any other provision
made by the Legislature. In Police Commissioners v. Pritch-
ard, 7 Vroom 101, 110, it was claimed that the Governor of
the State had succeeded to this branch of royal authority,
but Chief Justice Beasley said: ‘My econsideration of the
questions involved in this inquiry has also entirely satisfied
me, that there is not the least propriety in the assumption
that the authority of our executive over public offices, is at
all comparable with that of the English King’

An examination of our constitutional and legislative
history will dissipate the idea that the power of appointing
to office is the peculiar property of any one of the three de-
partments of our Government.”

‘While there is other discussion in the opinion to the same effect,
and I commend its full reading to you, this quotation so succinetly
states the true rule that further quotation on that I deem unneces-
sary. And not only is the power of appointing to office not
peculiarly the property of the executive, neither is the power of
removal from office. This subject too has received consideration in
the courts of this State. In State ex rel Police Commaissioners of
Jersey City v. Pritchard, et al., 36 New Jersey Law 101, the case I
mentioned in the quotation from Justice Dixon, it was held in an
opinion by Chief Justice Beasley, another eminent jurist, that the
right to remove a State officer for misbehavior in office does not
appertain to the executive office. Such act is judicial and belongs
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to the court of impeachments. Without quoting this opinion at
length, we feel sure that a reading of it will destroy any notion
that the power of removal of office holders is an essentjally execu-
tive power. In passing, we note that at page 112 this
last named opinion expresses a view as to the residuum of power
which we have maintained in the course of these diseussions.
Speaking of a suggested method of proceeding to remove an office
holder, the learned Chief Justice said:

“Such a course is inconsistent with the fundamental idea
upon which is founded the whole structure of our political
institutions, which is that the power of each organ of the
Government is definite, and that the residuum of power re-
mains in the hands of the mass of the community.”

Now, later cases in which it has been held that the Governor
has power to remove certain public officers for neglect of duty or
for other misconduct .in office, of which McCran v. Gaul, 96 New
Jersey Law 165, is typical, in no way detract from the view that
removal from office is not an essentially executive funection or
power. In that case the Governor’s authority ecame from a statute
duly passed by the Legislature. Whether the statutory removal
power be ealled legislative, judicial or quasi-judicial function is not
material. It is enough to know that it is not executive, nor did the
view taken in McCran v. Gaul that the legislators could give the
Governor the power to remove an officer though not without vigor-
ous dissenting opinion by Mr. Justice Kalisch and another by
Judge White, and the vote of the court was only seven to six under
the particular circumstances and statutes of that case and the
principles involved.

Now, clearly Article VII of the present Constitution does not
make appointment and tenure of office the sole province of any
department. If there is to be any change in this regard it will
have to be because the people have determined upon a change and
not because of any such false notion as that either the power of
appointment or the power of removal of officers is essentially an
executive function when viewed from the standpoint of New Jer-
sey’s political history or present law.

No objection is offered to the third, fourth, and fifth para-
graphs of the section. They make certain changes in the manner
in which a bill may become a law. They give the Governor more
time to consider approval or disapproval of passed bills, change
the times when the Legislature may act upon disapproved bills,
require a vote of two-thirds of the membership of each house to
over-ride the veto of appropriation items. Of course, this two-
thirds requirement to overcome the veto of appropriation items
does place the matter of spending more under the control of the
Governor and gives an additional tendency to domination, but we
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do not feel it is proper for us to object to that or any of the pro-
visions of this paragraph unless it be one fact that seems to us
to stand out. The provisions might allow a Governor to return a
bill with his disapproval two days from the end of the session.
Now, there is a requirement that three days have to intervene
before you could act on a returned bill. If it were returned two
days before the end, the Liegislature could never get the three days
which would be necessary before you could take it up again, and in
that way a veto might go into effect without the Legislature ever
having an opportunity to vote on whether they would over-ride the
veto or not. We would suggest that that provision be looked into
and perhaps this difficulty cleared up.

The sixth paragraph of the second section is entirly new. It
has to do with investigation and removal of officers by the Gov-
ernor. In Section VI impeachments are dealt with and in Section
11 of Article VI investigation provisions oceur, and we have won-
dered if it wouldn’t have been better to put anything that was sup-
posed to go along that line of investigation at that place. However,
as long as it is at this place we shall discuss it, reserving for fur-
ther consideration the things which we may have to say under the
other Article later on. As already noted, the removal of officers is
not a peculiarly executive funetion. We think the Constitution
should go no further in this regard than to leave it for the Legis-
lature to enact legislation as to the extent, if at all, it wishes to
vest the Governor with power to exercise the judicial or quasi-
judicial funection of removal of officers or, perhaps it should leave
the matter to impeachment. At any rate, we do not approve the
sixth, nor the method that it provides. These words “in his opin-
ion” we bring especially to your attention in next to the last line of
the paragraph. We would object to those words whether they oc-
curred in the statute or a constitutional provision, because the ef-
fect of those words would be to prevent any successful appeal to
the courts, for no court could say that what the Governor states
his opinion to be is not his opinion. If the Governor is to be given
any power of removal other than the impeachment power, which
of course is not his power, if the Governor should be given any
power of removal we maintain that it should be for cause only, that
the causes should be inefficiency, neglect of duty, or malfeasance
in office, and moreover in recognition of the judicial nature of the
power of removal, it being a sort of substitute for impeachment,
the officer should be entitled as a matter of right to an independent
judicial review as to law and fact, in which no presumption should
exist in favor of the Governor’s action, a trial de novo determinable
upon the weight of the evidence, equal justice under law. The
provision which would condition the Governor’s action upon a
complaint submitted to him by at least twenty reputable citizens
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we regard as useless. If you are going to give the Governor any
such power as this, it is ridiculous, it seems to us, to stick in any
provision about twenty names, twenty reputable citizens. It is
assumed that there would be no Governor who would start an
annoying investigation without a scintilla of a ground for so
doing and if there would be any Governor who would use his of-
ficial position in that way, there can be no doubt that a Governor
could get at least twenty supposedly reputable citizens to sign a
complaint. Furthermore, if we assume that the Governor is to be
given removal power and it should so happen that there should be
some misconduct in office that twenty people didn’t know about—
we will say ten did know about—is it presumed he wouldn’t be
allowed to make an investigation because there weren’t twenty
people who could really be truthful bona fide signers of the
petition and knowers of the facts which would be necessary to
put in a complaint? Whether the provision goes or doesn’t go
in the Constitution or statute, we are unalterably opposed to
the idea there should be any final unappealable decision “in his
opinion,” and we also think it ridiculous to put that twenty name
provision in.

This completes the review of these provisions. I don’t think I
shall attempt to summarize what my position has been—it is
divided and each thing speaks for itself-—any more than to say
that I coneclude somewhat as I began, with the thought that the
more these hearings go along and the more we hear people get up
here and propose this modification, that modification, and another,
the more we even hear the proponents say that the study based
upon the draft of the proposal will lead to further improvements
before a Constitution is finally submitted to the people for adop-
tion, the more we are of the view that many of those who have
been recorded as proponents and many of those who are recorded
as for modification really should be recorded as in opposition to the
various proposals and recommendations for change in the New
Jersey Constitution made by the Commission on Revision of the
New Jersey Constitution. Far from being alone in that regard,
we have many companions.

I thank you.

Mg. ScuroepER: Will the gentleman submit to a question by
the Assemblyman from Rssex?

Mr. Cuance: Yes, I will try to answer.

Mg. Caviccmia: Mr. Chance, did I understand you to say that
you would not give the Governor the power of removal but that
you would make removal subject to review by the courts?

Mr. CrANCE: Yes.

Mr. CaviconIa: Did you mean by that you would make the
Governor answerable to the judiciary?
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Mg. CHANCE: I am not talking about the Governor being
answerable. I am talking about the protection of a man who is
brought in and against whom the judicial power of removal from
office is being exercised.

‘M. Caviccuia: You admit the Governor would have to go
before the judiciary in order to press charges?

Mg. Citance: Well, if he removed a man and the man took it
into court, the Governor either in person or by some legal repre-
sentative would have to appear before the judiciary and show
whether or not there had been any cause for dismissal or whether
it had been an arbitrary dismissal without just cause.

Mg. Caviccria: You have put much stock in legal precedent
and you have cited a good many in support of an argument that
I will come to later. Are you familiar with the case of State v.
Governor, 25 New Jersey Law Reports, which holds that in order
to preserve the independence of the three branches of Government,
one branch of Government cannot eompel another branch of Gov-
ernment to do something?

Mr. Ciaxce: Well, we are not talking about the Legislature
compelling the Governor to do something. We are talking about it

“being a judieial power to remove officers, and if the Legislature
out of its abundant wisdom decides that it will have a sort of
judicial, quasi-judicial, tribunal, to be made up of the Governor,
stich as was involved in the McCran v. Gaul case 1 mentioned, then
they are not forcing the Governor to do anything; they are letting
Lhim do it if he wants to.

Mg. CaviccHIA: Assuming that your theory was put into prac-
tice, if the removal of a State officer was in question before a
judieial tribunal, you would bring one branch of the Government,
which is the Governor, into court. Now, under the case of State v.
Governor that is impossible, because the judicial branch of the
Government cannot rule with respect to the executive functions.

Mgr. CuANCE: Perhaps you are foreing me into the position
that I should say the Governor should have nothing to do with the
exercise of this judicial function, and that impeachment should be
the sole way of removing an officer in a judicial tribunal where he
should have a full and fair hearing.

Mgr. Caviccmia: That brings me to the other question. You
have quoted at length the decision of the court with respect to
Mg. CHANCE: appointment power and removal power.

Mg. Caviccnia: Was that it?

Mr. CHANCE: I did quote that; that was the extensive quota-
tion.

MRr. Caviccnia: Yes, the appointment power. You quoted these
New Jersey decisions to show that the power of appointment was
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not essentially an executive function, but weren’t you actually
quoting an interpretation of the New Jersey Constitution as pres-
ently formed or formulated, as against a philosophy of Govern-
ment which this Commission enunciates in its report? In other
words, weren’t you basing your case on the construction, the legal
construetion, of the present Constitution as its provisions now are?

Mr. CuANCE: Not exactly. I was basing—that is one thing
that T was doing. That was the ultimate conelusion on the Consti-
tution and the law as it now is and the history of New Jersey as it
has been, but in the course of the reasoning by which that result
was reached—the ratio decidendi, I think they call that—I was
enunciating that in the English system of Government the king
was the depository of the power of appointment to publie office
and that never in New Jersey have we yet come to the acceptance
of the doctrine that that prerogative of the king had been carried
down into the Governor as essentially executive power.

Mg. Caviccrra: Exactly, because we haven’t so worded it in
our Constitution, but as a philosophy of Government it can be dif-
ferentiated or distinguished from what we have set forth or what
the framers of the 1844 Constitution set forth.

Mr. CrANCE: Oh, yes.
Mgr. Caviccuia: That is exaetly the point I am making.

Mg. Cuance: You could, and maybe they have in this thing
said you could, have a four-year king and the kingly prerogative
heretofore and before the Revolution exercised in Great Britain
can now and hereafter be exercised in New Jersey. The people
can have that if they want it in the Constitution. I hope they don’t
want it.

Mr. Caviccmia: Let’s you and I not talk about kings. Let’s
keep our feet on the ground. In this discussion of fundamentals,
let’s not go off into—

Mrg. Cmance: It is fundamental that you get this kingly pre-
rogative.

Mr. ScmroEpER: May I suggest that the question be pro-
pounded and then the answer be made?

Mr. CaviccHIA: I will go to something else, Mr. Chairman. Let
me ask this: Mr. Chance, you represent the Manufacturers Asso-

ciation, which I take it, is composed of men in industry in this
State.

Mg. Cmance: Manufacturing and industry, I call it.

Mr. Caviceria: Do your clients believe in the operation of
Government along business lines?
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Mgr. CuaNCE: Operation of Government along business lines?
Well, we feel that there are certain principles of democracy that
are as lasting as the hills, and that you cannot run a democracy
upon a strictly efficient business basis. While I think of it, T have
a little book here—this strong executive idea didn’t originate in
the discussions that we have had here today.

Mgr. CaviccHia: Mr. Chance, my question is not directed now
to the executive function. I am direeting my question to your
thought that reorganization of Government can be effectuated by
legislation and need not be effectuated by constitutional provision.

MRr. CuANCE: Yes.

Mg. CaviccHia: Now do you know how many times within the
past ten years bills have been submitted to the Legislature to re-
organize this Government by statute?

Mr. Cuance: I don’t know how many there have been, but if
there hasn’t been enough public sentiment behind the man who
introduced them to get them over, then it belies all the arguments
that have been made here that there is such an outstanding demand
for administrative reorganization.

Mr. Caviccuia: Do you think it is more politic in the public
interest to permit reorganization of Government by statute, by
action of one Legislature, and then to have that reorganization
ripped out of existence by the next Legislature, than it is to
have the reorganization fundamentally made in the basic law of
the State?

Mgr. CrANCE: I don’t believe very much in laying down in what
we might call legislative or constitutional concrete, where it is hard
and fast there, that you can’t change the things by legislative
enactment without amending your Constitution, and if you are
going to have the kind of amendment program I have heard some
of them say here is such an easy way of amending, maybe you
might as well not have a Constitution. I don’t believe in, and I
don’t believe the people I represent believe in, freezing hard and
fast lines of nine departments without any specification of what
the powers, functions, and duties of any of them are to be, and then
to vest it in the power of an executive to juggle around offices,
agencies, and instrumentalities, and with the vote of one House of
the Legislature in his favor to be able to make an executive order
that will go into effect, switching the functions around.

I don’t know whether T have answered it or not, but I have
tried to.

Mr. ScHROEDER: Any other questions, Assemblyman Caviechia?
Mg. CaviccHIA: No, that is all.
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Mgr. ScHROEDER: Any other opponents to Article IV? Mr.
Fisher, will you give your full name?

Mr. Fisger: I. E. Fisher, Bordentown. Mr. Chairman, mem-
bers of the Committee, and ladies and gentlemen: I appreciate the
opportunity of being here and hearing what is being said as it
relates to drastic changes, as I eall it, in the Constitution of New
Jersey. I am just an ordinary fellow in the ordinary walk of life
who believes in constitutional government and in the American
way of doing business. I believe in three separate and distinet
branches of our Government to function in their respective places.
In a democracy in my mind the people are the Government and
not the setup. The setup, in my mind, through the years is to
serve the common good of the people; and because that hasn’t been
done, we are in the midst of a mass of ceremony and confusion.
Because I believe that this report that is under discussion will add
to that confusion that we have already got and nothing done, 1
think it is completely out of order. I think the Governor and the
members of the Legislature who are responsible for this controversy
that is now on ought to get on the job under the present Constitu-
tion as it is and do their duty for the common good of the people
of New Jersey and the best interest of their homes. The present
Constitution will safeguard their interest to a greater degree than
it has been safeguarded by the members of the Legislature who are
interested in this revision of the Constitution and the Governor
included.

Now, then, what is there in their records that points to the
common good of the people for service rendered that recommends
that the power be vested in these people that are discussing this
or who are responsible for this? Why should they amend the Con-
stitution? What is in their records that recommends them, that
the people would commit their trust to these people who are respon-
sible for this controversy? The same thing is going on in Washing-
ton. Assumed position on the part of the executive is responsible
for the deplorable condition that we have in Washington and this
is the beginning of the same thing that we have in Washington.
I think we have enough of it, and if I had my way about it and
was on the Committee and a member of the Legislature, I would
put this whole thing on the shelf and let it stay there until after
the election in November and let us work out these problems which
arise as a result of the war being on, not with ceremony, but some-
thing actually done for safeguarding the interests of the people.
Here we are in the midst of a lot of ceremony and men who have
the courage of their conviction, that are doing their duty, are being
smeared by these ceremonies—people that haven’t done anything,
anything but a bunch of hot air. Shelve this thing. Get back on
the job and serve the common good of the people of New Jersey.
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I recommend this to help redeem the condition as now prevalent in
Washington. It seems to me that this is the most important con-
gressional election in the history of the United States. I believe in
our Government. I believe in the United States. I believe in the
Constitution of the United States. I believe in men who have the
courage of their convictions when in Congress or anywhere else
to safeguard what they believe is in the interest of the people, with-
out being smeared by those who simply talk about things. We
have got the men. We have got the women who will redeem
America and put the United States in its proper place on the map.
We are in the midst of a world crisis and in my mind, not only
after the war, but dealing with the immediate, now as never before
the condition is calling for real men, men that dare to do. I thank
you.

MR. SCHROEDER: Are there any other opponents of Article IV %
If not, we will proceed to hear those in favor of modification of
Article IV. The first speaker will be Mr. John Bauer of Montclair,
a member of the Committee on Constitutional Convention.

Mg. Baver: Mr, Chairman and members of the Committee:

THE ProrosEp NEw JERSEY CONSTITUTION
ArTICLE IV—EXECUTIVE AND ADMINISTRATIVE.

With one important exception and some minor ones, the pro-
visions of the proposed New Jersey Constitution are well designed
for efficient and responsible administration.

I shall refer to only one minor matter which under special
circumstances might become important. Except as to appropria-
tions, any legislation vetoed by the Governor may be re-enacted
upon a mere majority vote of each branch of the Legislature.
More than a majority vote should be required to override a veto.
This may become vital in any subject of Legislation which has
been discussed before the voters during the preceding election, and
as to which the Governor may consider to have a mandate from
the people.

The Governor’s Second Term :

The major provision which would work against good adminis-
tration is the prohibition against a Governor’s serving more than
one term. The term itself is extended from three to four years,
which is good, but a second term is forbidden. The reason assigned
for this restriction—‘“the possibility of a Governor perpetuating
himself in office through the creation of a strong political machine”
—is hardly persuasive to anyone acquainted with the executive
experience in New Jersey and in other States.

The restriction places a double handicap upon democratic
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government. Iirst, while the Governor is the chief executive,
he is also the chief representative of the people. He is in-
evitably the leader in matters of important policy for the State,
and his leadership, if satisfactory, will be particularly effective
for a second term (or more if the people want him). Second,
merely as an executive, a newly elected Governor necessarily faces
a tremendous job to get acquainted with the administrative rami-
fications. He will need the greater part of the first term to fit
himself for the far-flung responsibilities, and can begin to be a
good executive only toward the end. If then he has proved him-
self to the people, he will be a better manager for the second term,
as well as a more effective leader in State policies.

Under the particular safeguards provided by the proposed
Constitution, the Governor would hardly be able to build up a
political machine which could interfere with good administration.
First the executive departments are prescribed, and the Governor
has the appointment of only the heads. Second, civil service con-
trol is established providing for appointment upon merit. Third,
there is direct responsibility and accountability upon the Governor
for efficient administration.

Beyond these safeguards against politicalization, the danger
that a Governor might build up a political machine and keep him-
self in office regardless of the quality of his leadership and his
executive capacity is obviated better through other means than the
prohibition against re-election. It should be clear, morover, that
permanently effective measures against political machines can
hardly be provided by the Constitution. The problem is a con-
tinuous one, and it far transcends the realm of the governorship.
It will have to be met by popular demands, investigations, and
legislative action as time unfolds. While a Governor should be
available for re-election as long as he is the people’s choice, full
freedom of choice should be assured. This is a matter of constant
public alertness for the future, rather than strangling constitu-
tional rigidity.

New Jersey has had the prohibition against a Governor’s suc-
ceeding himself (but not against a later second term or more).
Since the restriction to direect succession has not prevented the
creation of powerful political machines, why assume that the elim-
ination of any second term would succeed? As an instructive com-
parison and sidelight, New York has had no limitation to the re-
election of its Governors, and mostly has had much better experi-
ence than New Jersey in getting and keeping outstanding leaders.
The loss to New York would have been tremendous if its able gov-
ernors could not have been re-elected for a second term or longer.

Mr. AMLICKE: The next speaker in favor of modification is
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Mrs. Edwin Bebout representing the New Jersey League of Women
Voters.

Mgrs. Besour: Mr. Chairman and Members of the Committee:

Again, as at previous hearings, the League of Women Voters
appears in the group desiring modifications of the proposed article.
Again, we emphasize that we are mot uncompromising in our
attitude. We do believe that the modifications which we present
are changes which help to meet eriticisms voiced at these hearings
and elsewhere and if adopted will make the proposed Constitution
not only a more consistent and workable document in the public
interest, but will make it acceptable to more people. We hope,
therefore, that ample opportunity to discuss all the proposals
made at these valuable and historic hearings will be given when
all the articles have been covered.

Again the League finds many of its own suggestions for
changes included in the proposed Article IV as follows:

Section I, Paragraphs 2 and 3. The Governor to be elected
for a term of four years in odd-numbered years.

Section II, Paragraph 2 requires that the Senate shall either
confirm or reject the Governor’s nominations for appointive offices
within thirty days after they are submitted or the nominations will
be deemed confirmed.

Paragraphs 3 and 4 give the Governor the right to disapprove
specific items in appropriation bills and requires a two-thirds vote
of the membership of each house to override the veto.

Paragraph 7 gives the Governor the right to grant pardons.

Section III, Paragraphs 1, 2, 3, 4 and 5 reduce the number of
departments and give the Governor the power to allocate executive
and administrative duties and powers among the departments sub-
ject to legislative approval; give the Governor the right to appoint
all department heads and members of all boards, councils and
commissions with Senate approval; and make their terms coinci-
dental with the Governor’s and at his pleasure.

Paragraph 6 gives the Governor the right to require from the
Comptroller and Treasurer written statements of information on
any matter relating to the conduct of their respective offices.

Section IV eliminates the old section on militia and gives the
Legislature the right to provide by law for a state militia with
the Governor as Commander-in-Chief.

We endorse the following changes not suggested by the League.

Section I, Paragraph 3 provides that the Governor’s term shall
begin on December 15th following his election instead of the third
Tuesday of January.
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Section IT, Paragraph 6 gives the Governor the right to cause
an investigation of the conduect of any state official, except mem-
bers of the Legislature, Treasurer or Comptroller, or judicial
officers, and remove such officers after hearing, if, in his opinion,
such investigation discloses misfeasance or malfeasance in office.

On the following points the League disagrees with the pro-
posals in Article IV :

Section I, Paragraph 3: The League recommended that the
Governor be given a four-year term and be eligible to succeed
himself. This provision that “no person hereafter elected shall be
eligible for more than one term” denies to the people of New
Jersey the right to choose freely the only state official who repre-
sents in State Government the people of the entire State. It seems
to us that it would be quite as logical to limit the terms of mem-
bers of the Legislature. The people should be trusted to decide
when a Governor who is vested with clear responsibility has acted
in their interest and to continue him in office if that is their desire.
This proposed Constitution does place responsibility by giving the
Governor power over the heads of administrative departments. By
placing the thirty-day limit on Senate confirmation of appoint-
ments and by reducing the number of appointments made by the
Governor subject to Senate confirmation, it seems to reduce the
“opportunity for political eontrol over the Legislature” mentioned
in the “Summary and Explanation” of the proposed Constitution,
as a reason for the limitation. Furthermore the right of the Liegis-
lature to “investigate any and all phases of State government”
granted in Article V, Section I, Paragraph 3 seems to provide
that body ample opportunity to protect itself from executive
domination and to inform the people of the State if the Governor
is taking advantage of his position against their interests.

The Summary and Explanation states that “the Governor’s
term of office is lengthened to four years in order to provide him
with ample opportunity to carry out his program.” That term
includes only two sessions of the Legislature and seems to us to
provide a very limited opportunity. It would no doubt be long
enough to show up a poor Governor and the people would have
the opportunity to vote him out. On the other hand, it seems to
provide again the situation deplored by Governor Wilson, which
requires only sufficient patience on the part of a political machine
or an unfriendly Legislature to “sit out” one term to be rid of
a nuisance. While the “sitting out” would be one year longer it
would be only two legislative sessions instead of three.

What opportunity does this limitation provide for the people
to assure themselves the continuance of an executive program ap-
proved by them? There are too many restrictions on the inde-
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pendence of the voter in New Jersey law. Let us not place a new
one in our new Constitution.

Section 1I, Paragraph 4 retains the old provision for overriding
the Governor’s veto except on appropriations, by majority vote.
We believe that study of the long lists of vetoes by our Governors
of bills such as pension and tenure bills will convince the general
public that a two-thirds vote should be required for all measures
vetced as an economy measure if for no other reason.

Section ITI, Paragraph 1 names Civil Service in the list of de-
partments. The League endorses placing Civil Service in the Con-
stitution among the administrative departments if it means that
Civil Service will be under one responsible administrator instead
of under a Commission as it now is. This is a reform long desired
by the League. However, we object to placing it within any of the
other departments, even that of Eduecation, as the proposed para-
graph does. We believe it should stand by itself in order that the
responsibility for its operation may be perfectly clear and not in
any way involved with the concerns of another department. We
note that the proposed Parole Commission is placed “in the execu-
tive branch of the government.” We wonder if that implies a
separate “executive department” which might include a completely
autonomous Civil Service Department responsible only to the
Governor.

Mr. AvpickE: The next speaker will be Mrs. Ruotolo, repre-
senting the Newark Constitutional Convention Committee.

Mrs. Ruororo: Citizens who are interested in the basic law
under which we live in the State of New Jersey have only highest
praise for the report brought in by the Commission on Revision
of the New Jersey Constitution. It represents many hours of actual
work and real vision on the part of the members of that committee.
Tt is the ray of hope that New Jersey citizens have been waiting
for, for many years.

Today we appreciate the privilege of appearing before the
Joint Liegislative Committee in the truly democratic manner. In
truth, we approach the convention method. The document we dis-
cuss this afternoon is so good that “very little and not too late”
would make it a perfect document.

We would like particularly to express our approval of the
9th item of Article IV in the Revision Report, which states that
the Governor’s veto of any item in an appropriation bill shall
require a two-thirds’ vote of each house of the Legislature for
passage over the veto. We ask that the same procedure be ex-
tended to include all matters of legislation, for laws are as impor-
tant as money.
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A second point coneerns the eligibility of the Governor for
more than one term, Article IV, Item 2. Citizens can express
their approval or disapproval only through their vote. If we limit
the Governor to one term, there is no way to express ourselves
as to his services rendered. A worthy Governor should know if
citizens feel he has represented them well, and vice versa. He is
the only officer for whom all New Jersey citizens may vote. As
such, we feel he should continue to serve when citizens so desire.
The present system which forbids a Governor to succeed himself
has not to date resulted in preventing political machines from
being set up in New Jersey.

Mgr. AMLICKE: The next speaker in favor of modification is
Mr. Winthrop A. Mandell, representing the Independent Club of
East Orange.

Mg. MANDELL: Inasmuch as the Governor is the only man in
our State Government who has been elected by a majority, direct
vote of all the people, his veto of any bill is an important act.
This act calls for sober re-consideration of the bill vetoed in both
Houses. In order to forece such sober re-consideration and discus-
sion, it is necessary to have a two-thirds’ vote of both houses to
pass any bill over the Governor’s veto. If the veto power is im-
portant, and I am sure we all consider it so, then let it be a
real veto, not a nominal one.

Mr. Amuicrke: Mr. Edward W. Kilpatrick, Secretary of the
Legislative Committee of the State Federated Boards of Education,
will be the next speaker.

Mr. KmpaTrICK: We do not make an appearance today to
oppose the proposed Constitution but rather to recommend an
amendment which shall make the Department of Education a sin-
gle department. We regard education as such an important State
function that it should be placed in a department by itself. Edu-
cation is organized as one of the most important functions of any
State government and it should not be complicated with the
functions of any other State department. We regard civil service,
which presumably is to represent the personnel organization of all
the State departments, as sufficiently important to be placed in a
department by itself. A properly organized personnel system is
one of the most important phases of State government. Beecause
it deals with all State departments and must be responsible for the
rating and progress of the personnel of all departments, it is ob-
viously rather difficult to include its funections in those of a
department which is coordinate with other departments.

New Jersey for nearly one hundred years has had a Depart-
ment of Public Instruction, which, in addition to the functions
which a State department should exercise, has been made respon-
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sible for large supervisory functions in relationship to local school
districts. Generally speaking, the progress of education in New
Jersey and its advancement bear a close relationship to the work
of a department dedicated solely to the functions of public educa-
tion. It has been able to do much for the advancement of educa-
tion. Boards of education of the State and representatives of its
teachers feel that a department with such large reponsibilities
should be maintained for the discharge of this function alone.

Beginning with the emergency declared by the President of the
United States, the Department of Public Instruction has been
charged with the responsibility for the training of thousands of
workers for the defense and war industries. It has been able also
to devote itself to many other problems connected with the war
effort in which education must play a large part. This illustrates
how a department with such large responsibilities can best fune-
tion when devoted to the single objective of public education.

‘We strongly endorse the retention of the section in the Con-
stitution now operative which provides a permanent school fund
for the support of free schools and which directs that “the Liegis-
lature shall provide for the maintenance and support of a thorough
and efficient system of free public schools for the instruction of
all the children in this State between the ages of five and eighteen
years.”

Mgr. ScuHROEDER: The next speaker will be Miss Lelia O. Brown,
representing the New Jersey Education Association.

Miss Browwn: Mr. Schroeder, Members of the Committee:

First of all, I should like to commend the members of the Com-
mission on the Revision of the Constitution for their constructive
attempt to provide better government for the citizens of New
Jersey.

The greatest asset of the State or the Nation is its children.
The kind of government, the kind of world we hope to live in
from now on, will depend upon the education of those children.
I represent 28,000 teachers who are practically unanimous in the
belief that the Department of Education should be a separate
department. The citizens expend through their local boards one
hundred million dollars yearly for the education of 600,000 per-
sons. The type of its responsibility and the purpose of the depart-
ment’s work make it impossible to include its functions with those
of other departments.

I should like also to eall to your attention again for the record
the statement made by Mr. Kilpatrick, that as to the Civil Service,
because it deals with all State departments and must be respon-
sible for the rating and progress of the personnel of all depart-
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ments, it is obviously rather difficult to include its functions in
those of a department which is coordinate with other departments.

And now, without appearing to be out of order but because
education does ecross-section practically this entire revision, for
the record I should like to commend the inclusion on page 40 (p.
938) of Paragraph 8, the fund for the support of free schools and
all moneys, stock and other property and so on, with the rest of the
paragraph. It has been taken from the old Constitution and
pleced in the new one, and that I wish to commend.

MRr. SCHROEDER: At this time we will hear from Mr. Manuel
Cantor, representing the Communist Party of New Jersey.

Mr. CanTor: Mr. Chairman:

The assertion has been made in the course of these hearings
that proponents of constitutional change must be “practical.” Pre-
sumably this means they must water down their proposals to effect
a meeting of the minds with the minority opposed to any revision.

The Communist Party is guided in these discussions solely by
considerations of the interests and the present, practical needs of
the people of New Jersey. We cannot accept the premise that weak,
limited demands by proponents of revision will produce the best
“compromise.” When the body is threatemed with a malignant
ailment the surgeon must apply the knife with the latest technique
if the patient is to live. Nice colored pills, like a nice “practical”
compromise constitution, will be without any practical effect. The
stubborn, evasive actions of the reactionary opponents of con-
stitutional revision demand the bold, forthright challenge of sin-
cere proponents. Our changing times require such leadership. Our
people are ready for it.

We regard with favor those provisions of Article IV of the
Revision which would establish greater centralization of adminis-
trative agencies, their greater accountability to the executive and
their increased efficiency. We approach with caution the abstract
argument that the power of the Governor must be strengthened.
Most proponents of such steps are motivated by a sincere desire to
bring about more democratic and more efficient government for
our State. The present situation in New Jersey appears to lend
weight to their argument. A more progressive Governor finds him-
self in frequent confliet with and often is completely hamstrung
by a reactionary Legislature of opposite political complexion. We
must keep in mind, however, that this relationship is but tem-
porary. We are here constructing a plan for our governmental
machinery which must function for some time to come.

In our opinion the way to remedy the situation permanently is
to make the Legislature more democratic, more responsive to the
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people’s will, and not to make the Governor’s office less so. We
wish, then, to reassert at this point our proposals for a unicameral
Legislature elected by proportional representation from single
election distriets. This, together with other suggestions made in
the last hearings, would render machine control more difficult
and would bring about a more representative Legislature which
would cooperate effectively with a progressive Governor.

‘We believe the proposal in Article IV, Paragraph 3 of a four-
year term for the Governor moves away from the correct concept of
public control of elected officials. Rather would we suggest a two-
year term, with no restrictions on succession. The two-year term
is used in twenty-three States. Thirty-one States have no bar to
re-election. Two years is long enough for an executive to make
clear his program. Let the people judge the Governor every two
years. If he is found satisfactory the people will re-elect him.
If he is found wanting the people will vote him down. No special
election machinery of expense is required. The argument that a
two-year office holder has to campaign continuously is valid only
for that incumbent who has no real program or record on which
to stand. Impeachment, and even recall, are too limited and too
difficult to provide proper relief to the electorate to warrant the
four-year term.

‘We propose that Paragraph 2 provide for a run-off election in
event of a tie vote. Though the possibility is remote, we see no
reason to deprive the people of their right to elect their Governor.

The meaning of Paragraph 5 is not entirely clear. Even the
present article is less ambiguous. We suggest rephrasing.

Paragraph 6 provides that the head of the Department of
Taxation and Finance shall act as temporary substitute for the
Governor in the event of death, illness, disqualification or absence
from the State. We fail to see why an expert on matters of finance
necessarily is the best understudy for the Governor. We believe
the chief executive officer of the Legislature would be Dbetter
qualified. We would also propose the inclusion of the Governor’s
recall by the people as one of the reasons for his incapacity to
serve. We will propose the recall as a method of redress in a
later article.

In place of the proposal in Paragraph 6 of the method for
electing a new Governor in such an emergency situation, we pro-
pose a special election to be held in the manner established by
law and the Constitution.

In Section II of Article IV, nominations and appointments by
the Governor are to be made by and with the advice and consent
of the Senate. Even under the present set-up, confirmation by
the Senate is one of the evils of which proponents of progressive
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government complain. In line with our proposals on the Legisla- -
ture, we would substitute the consent of the single chamber at
this point and everywhere else where Senate confirmation is re-
quired in this article. We understand Paragraph 1 does not bar the
appointment of boards and bureaus by the Legislature itself. Mr.
Chance referred to Article IIT, Section VII, Paragraph 1, which
reads that neither the Legislature nor either house thereof shall
eleet or appoint any executive, administrative or judicial officers
except the State Treasurer and the State Comptroller. It is my
recollection that in the case of the much discussed Milk Control
Board; the Legislature did not appoint the officer, it appointed
the Board which in turn appointed the Director. We make a pro-
posal in Section III to deal with this problem.

The restrictions on delay in confirmation of appointments are
welecome improvements.

We differ with the requirement of a two-thirds majority to
over-ride a veto of appropriation bills. A reactionary Governor,
by vetoing the appropriation item in any piece of social legislation
can effectively defeat the measure. We propose a uniform majority
vote of the membership of the chamber.

Paragraph 7 establishes that the power to grant pardons and
commute sentences would exist only after recommendations of a
parole commission. A case deserving of executive clemency may
be effectively “buried” by the commission’s deliberate refusal to
take it up. Thus a labor or political prisoner may be kept in jail
indefinitely. The Governor should be granted power to require
the commission to make recommendation within a given period and
upon failure to comply, to act without such recommendation.

‘We heartily approve the consolidation of administrative de-
partments as proposed in Section IIT. In view of the extreme
difficulty of adequately defining executive and administrative
offices, agencies and instrumentalities, it may be wise to stipulate
that the provision includes all boards, offices, ete., except the
special categories delimited specifically by the Constitution itself.

To remark parenthetically on the question of a separate Edu-
cation Department, in our original presentation we were in favor
of including education in the Bill of Rights as a very basic right
of the people, and we certainly would concur in the necessity for
a separate educational department.

‘We would propose the inclusion of at least one more depart-
ment, a Consumers’ Department. Obviously the consumers com-
prise the largest section of the population. The argument that
everybody is a consumer and that no special representation is
necessary falls flat in the face of recent sharp divisions between
consumers and other special interests in the State. Heads of in-
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dustrial and commercial establishments or large producers and
distributors of farm produets may have viewpoints quite at vari-
ance with those who purchase from them on important problems
of mutual econcern. The need for consumers’ services has prompted
the Federal Government to establish special agancies of war work
activity. A Consumers’ Department in our State government could
make studies, conduect investigations, submit reports to other
branches of the government. It eould represent consumers at
hearings, econduct educational campaigns of great public benefit,
propose necessary protective legislation, help improve commodity
distribution, and act as a regulatory apparatus where necessary.

In addition to the State Comptroller and the State Treasurer,
we propose that the Attorney General be included in Paragraph 4
as exceptions to the Governor’s appointive power. Paragraph 6
should stipulate that the Attorney General be elected every two
years at the general elections. As head of the very important law
department, the Attorney (eneral should be the agent of the
people and responsible to them. We have had too many instances
in our State where the Attorney General represints some ia-
dividual officer whose conduct is being questioned by the people.
The State Comptroller and State Treasurer should have only two
year terms, we propose.

We would add to Section ITI a provision that the heads of all
the departments constitute an administrative council which shall
meet from time to time to advise the Governor. This council should
be implemented by an advisory board made up of members of the
public representing labor, the consumer, business, the farmer,
educators and social welfare agencies, to serve without salary,
appointed by the Governor, to make studies and recommendations
to him and to the department heads.

In Section IV dealing with the militia, we would specify that
there be no discrimination on account of race, color or creed in
any phase of its activity. Stipulation of the test of “merit and
fitness” unfortunately has proven insufficient safeguard against
diserimination in many other fields.

Mgr. ScHROEDER: The next speaker will be Mr. Frank Casey,
representing the New Jersey Civil Service Association.

Mgr. Casey: Mr. Chairman, I shall endeavor to make my re-
marks as brief as possible for two reasons—{first of all, because
it is getting late; and second, the objections that I intended to
voice to certain features of this Revision have been well voiced
by people preceding.

First of all, T would like to say that we concur in Mr. Chance’s
criticism of Article III. Now, to get down as briefly as I can,
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we are opposed to Article IV, which limits the term of the Gov-
ernor to four years, for the reasons given by the previous speaker,
and for the further reason that that seems to put a premium upon
inexperience. It is common knowledge to all of wus, I think, that
a Governor in the last term of office is better able to discharge
the duties of that office than he is in the first year, because of the
experience that he has acquired. I think it is axiomatic that a
legislator, an experienced legislator, or an experienced judge is
more capable of discharging his duties than an inexperienced
legislator or an inexperienced judge, and I think the same thing
applies to the Governor. The reason given by the Commission was
the danger of a Governor building up a political machine. I don’t
think there is any real substance to that, and if there is, in my
opinion the present provision in our Coustitution would take care
of it. It might well be that you wouldn’t want a Governor to
succeed himself. Our present Constitution prohibits that, but this
goes further than that. This goes further to the extent that any
man who has ever occupied the office of Governor can never,
either eight, twelve, sixteen or twenty years later, ever occupy that
office again. We feel that is bad.

We are opposed to Article IV, Section II, which provides that
the Legislature shall be able to override the Governor’s veto by
a majority vote except where a veto concerns a matter of appro-
priations. We feel that if it requires a two-thirds’ vote to over-
ride the Governor on a veto of an item in the appropriations bill,
the health, the safety, the welfare, and the education of the chil-
dren in this State require the same consideration. Why the dis+
tinetion? If the Governor eliminates a five-dollar appropriation,
a five-dollar item in the appropriation bill, it stands unless you
can get a two-thirds’ vote. I say to you that if the Governor or
the Legislature by enacting legislation along Civil Service lines
could possibly undermine Civil Service, could do more damage
than a five-dollar item in the appropriation bill, and we are ask-
ing that to be changed to make a two-thirds’ vote required to
override the Governor’s veto on any legislation.

‘We are opposed to Paragraph 6 of Section II for the reasons
previously stated by other speakers, in that it gives to the Gov-
ernor the right to fire a man, discharge a man, without affording
that man the opportunity to be heard, to be confronted with
witnesses, the right to cross-examine witnesses against him. It
puts the Governor in a dual role of prosecutor and judge, and
that is certainly not the American way of doing.

‘We further say that if you are going to make misfeasance and
malfeasance subject to dismissal, why not also make nonfeasance?
It is certainly conceivable that a public official who wilfully re-
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fuses to perform his duties in any respect whatsoever can do much
more damage to the State than an officer who performs his duties

but performs them in an unlawful way. We say that feature
is bad.

We are opposed to Section III, setting up nine administrative
bureaus or departments, because civil service is not given an
individual status. It is tied up with education and we feel and
we contend that there is no such inter-relation between eivil
service and education as to put them under the same department
head. We can conceive of an outstanding educator being at the
head of the State Department of Education, and I believe we have
had them for the past twenty-five years to my knowledge, but
that wouldn’t make that man an expert in civil service, and on
the other hand, if you pick a man for the head of the department
because he is an expert on civil service, that wouldn’t ipso faeto
make him qualified to head the educational department of the
State, and for that reason we are opposed to it. We feel that we
are entitled to a separate department. We feel education is en-
titled to a separate department.

We oppose, finally, Paragraph 6, Section II. It gives the
Governor power to remove, at his pleasure, the heads of these
departments. We say that is too much power to give to any man.
We say that you would not get, and I am sure you wouldn’t, to
head the Department of Education, any outstanding man to take
a job on those terms. First of all, to get him he would have to
sever his connections with some well known institution or some
well paying position, and any man that would take that position,
who would sever his connections and would come in to the State
of New Jersey to head our department, knowing his head was sub-
jeet to being knocked off any time he disagreed with the Governor
-1 would say the mere fact he would take the job would disqualify
him from being entitled to that position, and the same goes with
civil service. We don’t want any man at the head of ecivil service
who holds his job subject to the whim of the Governor, because
it is conceivable we would have a Governor who wouldn’t believe
in the spirit of the civil service law, and the head of the civil service
in this State, if he valued his job, would be but a yes-man for the
Governor, and we oppose that feature.

As T said before, I intended to make some rather extended
remarks, but I think the field has been well covered. I think I
have stated our position. We are opposed to those features I have
just mentioned, for the reasons I have just given and for the
reasons other speakers who have preceded me and who have spoken
against them have also given.

Mg. ScHROEDER: At this time we will hear from Mr. Morris
Isserman, representing the State C.I.O.
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Mg. IssErMAN: Mr. Chairman, I shall be very brief. I would
like to discuss some of the matters which we believe require modi-
fication. We are opposed to Section I, Paragraph 3, which limits
the term of the Governor to one term. We are not concerned too
much about the possibility of a Governor creating a strong poli-
tieal party and personal following which would perpetuate him in
office. I believe experience in America has shown that a good
Governor ought to be re-elected and that the people generally
would choose properly in electing the Governors of their State,
and therefore we would recommend the term remain at four years
but that he be permitted to succeed himself.

We suggest that Paragraph 6 of Section I be changed and
that there be provided therein either the provisions under the old
Constitution, which allows the President of the Senate to act In
the failure or inability of the Governor, or that there be created
a new office, that of Lieutenant Governor, who shall act in place
of and instead of the Governor during his absence from the State.

As to Section II, Paragraph 4, I cannot understand why finan-
cial matters are matters only which would require that the
Governor’s veto be overridden by a two-thirds’ vote of both houses.
We believe that other matters of great importance, matters which
may affect human interests, matters which may affect good health
and welfare of the citizens of this State—when bills of that type
are presented to the Governor, and if in his diseretion he finds that
such bills are not to the best interest of the State, it should require
a vote of two-thirds of both houses of the Legislature in order
to override his veto. Apparently, the framers of this document
have picked out, for some reason, matters of appropriation only.
I would like to point out that we believe that these others are of
sufficient importance, perhaps of far greater importance, than
mere matters of appropriation, and that the veto of the Governor,
who after all is at the present time and under this new Constitu-
tion the only person elected on a statewide basis, should have great
weight and power.

The next section we would like to see modified is Section III,
Paragraph 1. We agree with the speakers who have suggested that
the Department of Education, because of its extreme importance,
ought not to be lumped with any other department, and we have
consistently advocated, even at the present time, the passage of
a law by the Legislature, creating, if you want to, another com-
mission among the ninety odd commissions, and that is a Con-
sumers Interest Division or Commission, a commission which will
devote itself to the interest of the poor consuming public, because
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after all, they have no representation and no voice at all in the
State Government, and no one to talk for them. This has been
proven at hearings before the Milk Control Board, when the con-
sumer interests were not, and never have been, properly repre-
sented, and we believe that if this new setup comes into effect,
there should be a special Consumers Interest Commission.

These, I believe, are our principal objections to the document
as it stands today. We could go on. There is phraseology and
language which 1 believe that this Commission will eventually get
to and correct before it is submitted to the people, but principally
these are the points we want to make as to modification.

MR. ScHROEDER: The next speaker will be Mr. R. C. McManus
of the Spokesman Magazine.

Mr. McManuUs: Mr. Chairman and Members of the Committee -

Before T come to this particular article, I would like to read
this into the record. Reference was made at the hearing last week
to the fact that the State Bar Association had been opposed to
this proposed draft of the Constitution, and I would like to read
into the record an editorial from the New Jersey Law Journal of
Thursday, May 28, 1942:

“The action of the State Bar Association in urging re-
jection of the proposed revised Constitution before its mem-
bership had any sort of an opportunity to study its merits
constitutes a new low in the already sorry record of that
organization. Consider the following chronology:

November 5, 1940, Governor Edison elected, stressed
need for revision of State Constitution and pledged to work
for a constitutional convention.

January 11, 1941, at mid-winter meeting, State Bar
Association approves in principle convocation of a constitu-
tional convention and authorizes appointment of a com-
mittee to offer assistance to the Governor in this effort.

May 31, 1941, Governor Edison, guest of honor of the
New Jersey State Bar Association at its annual meeting,
spoke on constitutional revision, enthusiastically applauded.

June 1941, Governor Edison breaks with Mayor Hague.

May 14, 1942, Legislative Commission presents pro-
posed revised Censtitution to Governor and Legislature.

May 20, 1942, Mayor Hague announces opposition to
proposed revision.
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May 23, 1942, State Bar Association urges rejection of
the revised Constitution, accompanied by some excoriating
vituperation against Governor Edison.

No charges of the association being ‘controlled’ or
being used as a political football ean be more persuasive
than this record in eold print. As a result of this action a
valiant few members have been chagrined but they can walk
with heads high. Many who should have known better will
feel ashamed at their lack of courage. The shameless cynics
and their sycophants will chortle with glee—the boys did
it again! There was no discussion of the merits of the
revision; no comparison between the old and new; no dis-
cussion of text; no reasoned, logical or lawyerlike consid-
eration of a most important document ; nothing but a blitz-
krieg with misrepresentations, half-truths, and political
skullduggery.

President William J. Connor has his work cut out for
him if he hopes to salvage what once was at least a re-
spectable bar association. He will soon learn, if he does not
know it already, that he can expect little help from his offi-
cial family. The controlling influences of the Association are
past masters of both political and bar association chicanery
and scheming. To them the State Bar Association is but
another instrument of political machination.

Never has the State Bar Association stultified and
degraded itself more patently than it did last Saturday at
Atlantic City.”

Now, on this Article we agree in general with the provision
which makes the executive a more effective office, making it more
possible to run it in a businesslike way. We were surprised to
hear that the manufacturers do not expect efficiency in govern-
ment, but we want it ourselves.

We are in sympathy with those who ask that the Governor
should be allowed to succeed himself and that a two-thirds veto
should be extended to all legislation as well as fiscal legislation.

On the question of Article IV, Section III, which is the one
that divides up the various departments, we found a great deal of
excitement about that among existing departments. Some of it no

- doubt springs from an ordinary bureaucratic desire to protect
themselves; but in our opinion there is merit in much of it and we
feel that this Article should be considered and given much more
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thought than appears to have been given it up to now. It seems
that there is a danger in several cases, perhaps in the Institutions
and Agencies, in Agriculture, that something that we have which
is good in the State governmental structure may be harmed by
this proposed change. We have been discussing the matter with
the leaders of agriculture, and as we understand it, their position
is somewhat like this—that if this consolidation takes place, the
present Department of Agriculture will be like a lot of cats and
dogs. Certain other branches of State Government which do not
directly concern agriculture would be pushed in there because
there is no other place for them to go. The suggestion was made
that Fish and Game would be one of those and maybe Horse
Racing would be another, and it might turn out that the Secretary
of Agriculture would be a horse racing man instead of a man who
knew anything about dairying or growing potatoes. We think
there is merit in that position. Another feeling that has been ex-
pressed to us is that the present Department of Agriculture has
been built up on a continuing poliey. It has represented the very
best interests of the agricultural people of the State, scientifically
and every other way. I have travelled around the country and
have seen some other agricultural administrations and I agree with
them. I think men like Bill Allen and Dean Martin over in New
Brunswick and a great many others are outstanding men in their
field. I don’t think the State wants to do anything that will harm
the first-class public instrument which we now have. I am sure,
I am convinced as a resident of an agricultural county and having
talked with my neighbors and newspaper editors and official
spokesmen for the farm interests, that agriculture doesn’t want
to be represented as obstructionists. They don’t want to say we
won’t take a new Constitution because such and such directly
affects agriculture, but I think that they are entitled to have a
hearing on their objections to the Proposal.

Now I would like to make two tentative suggestions to meet
the objections that I have cited. One of them is that there should
be a Department of Recreation which would put the horse racing
and Secretary of Agriculture where he belongs and that would
include Fish and Game, and it would make provision for what
we hope will be a park building program after the present war.
That would be a plenty big enough job for any individual admin-
istrator. The other suggestion—and I stress that is all it is—is
that the Secretary of Agriculture who is to become a member of
the Governor’s cabinet be chosen from among a group of three
or five or seven, perhaps, nominees offered by the County Boards
of Agriculture; that the men be chosen so that there is some
assurance that the man eventually chosen will be the kind of
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man who is a spokesman and a man of knowledge of agricultural
problems. I thank you very much.

Mg. SCHROEDER: Are there any other individuals who desire
to speak in favor of the modification of Article IV? If not, we
will close the public hearing and the next public hearing will be
one week from today, July 29, at 10:30 a.m., and the Article will
be Article V entitled “Judicial.”

(Adjournment.)
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BRIEFS AND COMMUNICATIONS SUBMITTED AT THIS SESSION.

BrIEF PRESENTED BY NEW JERSEY FARM BUREAU AND NEW JERSEY
STATE GRANGE TO THE JOINT LiEGISLATIVE COMMITTEE TO STUDY
THE REPORT OF THE COMMITTEE ON REVISION OF THE NEW
JERSEY CoNSTITUTION, TRENTON, NEW JERSEY, JULY 22, 1942.

To the Members of the Joint Liegislative Committee :

Considering the summary on Page 19 of the Commission’s Re-
port, (pp. 918-919) Paragraphs 1, 2, 3 are in accordance with form-
al recommendations of our organizations and, of course, have our
approval. Likewise, we desire to endorse Paragraphs 4, 9, 10, 11.
Paragraphs 5, 6, 7, 8 we recognize merit in their purpose, but must
criticize methods for several reasons. First, the inclusion of “Agri-
culture” as one of the departments of State Government is wrong.
The Board, or Department, of Agriculture is neither an adminis-
trative nor an executive agency. It is not a State agency of any
kind. It is a private, independent corporation. It bears no greater
relationship to the State than any other private corporation organ-
ized to render some specific service of a public nature, and for
which the State contributes to its support. It has a distinctive
name, a commnon seal, a private membership, representative govern-
ment, continued succession—all the attributes of a corporate en-
tity. Private corporations for public service are numerous, they
take on various forms, some being more closely related to the
State than others. But all independent of the State. Among these,
we now have the Port Authority, the several Bridge Commissions of
one type. There are the several agricultural societies which supply
the membership of the State Board of Agriculture representing
another type; and there are Voluntary Firemen’s Associations,
exempt Firemen’s Associations, Detective Associations of a third
type; Drainage corporations, Civie Improvement Societies of still
another type. Or is it intended to include all such corporations in
the regrouping? If so, they should be advised of it. All are pri-
vate corporations, composed of private individuals, privately des-
ignated and organized by legislative enactment for the purpose of
rendering serviece of a public nature. In the case of agriculture, to
change this time-honored form or organization in New Jersey
would be to work a definite injury to agriculturists, one which it
is our duty to say they would resent with all their energy.

But there is also general objection to a part of the sixth para-
graph. It is that part which proposes to include the several
bureaus as a State function. The Departments of Law, Publie
Works, State, Taxation and Finance are purely departments of
State Government and severally may include all offices, boards,
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etc., within their secope. But, Social Service, Labor, Education,
Commerce and other administrative or legislative bureaus generally -
in an ideal struecture should not be included. We expressed our
opinion of the administrative or legislative agencies last week.
They are in substance corporate organizations of the State. In
States of free people, they should have corporate structures similar
to that of the State itself. Furthermore, the bureaus are as much
a legislative as an executive attribute of the State. Cannot we now
seriously undertake to solve this problem in the light of experience,
rather than to shove it still further into politics? As for Social
Service and Education, there seems no present way to segregate
them from polities, but should not our efforts here also be to keep
these agencies as far from spoilsmen as possible?

Regarding the fifth and particularly the eighth paragraphs,
whether State officials should serve only at the pleasure of the
Governor, we have grave doubts. Unquestionably, there is merit in
the suggestion according to the character and purpose of the execu-
tive. If there could be assurance of continuation in office of men
of the character of the present Governor, there would be no doubt,
but there can be no such assurance and so the balance of power
must be maintained in some way. Even so, so far as the purely
executive officers are concerned, perhaps orderly constitutional
procedure indicates that the Governor should have removal power.
But not so with the personnel of the bureaus and other quasi-
governmental agencies. They are in an entirely different class. They
are not a part of the State proper. The State should not be bur-
dened with them. Let us not now undertake to tie them more closely
to the State, but let us begin now to plan for their greater effi-
ciency through segregation. We believe there are many ways in
which efficiency through such processes may be accomplished.

Respectfully submitted,

NEw JErsEY FARM BUREAU
H. Earl Probst, Secretary

NEwW JERSEY STATE GRANGE
D. H. Agans, Master
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July 28, 1942

Hon~. Lroyp ScHROEDER, Chairman

Special Legislative Committee on the Revision of the Constitution
State House

Trenton, New Jersey

Dear Senator Schroeder :

On behalf of the professional licensing and examining boards
which include the State Board of Medical Examiners, State Board
of Registration and Examination in Dentistry, State Board of
Professional Engineers and Land Surveyors, State Board of Archi-
teets, State Board of Veterinary Medical Examiners, State Board
of Public Accountants, State Board of Embalmers and Funeral
Directors, State Board of Examiners of Nurses, State Board of
Optometrists, State Board of Commissioners of Pilotage, and the
State Board of Pharmacy, the enclosed statement is submitted for
the consideration of the Committee which is now conducting hea»
ings on the Report of the Commission on Revision of the New
Jersey Constitution.

We respectfully request that notice be taken of the enclosed
statement in connection with Article IV, Section III, of the nr~
posed Constitution.

Thanking you for any consideration that may be given to the
suggestions offered and assuring you of our cooperation, we are

Respectfully yours,

RoBeErT P. FiscHELIS, Secretary
The Board of Pharmacy of the State of New Jersev

STATEMENT SUBMITTED ON BEHALF OF THE PROFESSIONAL EXAMIN-
ING AND LiceEnsiNG Boarps WiTH REFERENCE TO ARTICLE IV
or THE PROPOSED REVISION OF THE CONSTITUTION OF THE STATE
or NEW JERSEY.

To the Special Committee on Revision of Constitution:

Pursuant to the privilege extended of submitting a statement
suggesting possible modification of the proposal to revise the Con-
stitution of the State of New Jersey we herewith submit the fo!
lowing :

Under Article IV of the proposed revision it is provided that
“All administrative and executive offices, boards, bureaus, com-
missions, and departments of the State Government shall be placed
by the Governor within nine administrative departments as fo!
lows: Agriculture, Commerce, Education and Civil Service
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Labor, Law, Public Works, Social Welfare, State, and Taxatior
and Finance.”

It is further provided that “The functions, powers and duties
of executive and administrative offices and agencies may be real-
located by the Governor within and among the nine civil depart-
ments, but the Legislature may veto any executive order of allo-
cation within thirty days after the order is transmitted to both
houses.”

Ever since the establishment of the professional examining and
licensing boards in the State of New Jersey, they have been under
direet supervision of the Governor and he has appointed the mem-
bers of these boards without the advice or consent of the Senate
and he has received annual reports from these boards and has had
the power to remove any member of the board from office for
cause. In this division of the State’s Government, at least, there
has been complete executive authority and control without inter-
ference from the Legislature. The history of the operation of
these boards has been a credit to administrative procedure in the
State of New Jersey. They have not only been self-supporting
financially but they have carried on their funections in a manner
to assure to the people of New Jersey a high quality of professional
service and the professional standards have been maintained at a
high degree of efficiency. Many neighboring States are envious of
the high quality of the professional standards and their enforce-
ment which exist in our State.

It would seem, therefore, that there is no occasion for a change
in the executive direction and administrative supervision of the
professional examining and licensing boards. To place them under
any other administrative department would rob them of the inde-
pendence which is so essential to the proper discharge of their
duties. Unlike many other departments of the State Government
which involve routine administrative procedures, the functions of
the professional examining and licensing boards are concerned with
the qualifications of professional personnel which in many in-
stances affect the lives of our people and in all instances seriously
affect their welfare. We believe, therefore, that a system of ad-
ministration, which has been tried and has been found so uniformly
suceessful and of no material expense to the State as a whole,
should be continued.

The history of professional examining and licensing boards in
the States where they have been subordinated to other departments
or bureaus is one of added expense to the taxpayer and less effi-
cient law enforcement because of the inevitable effect of political
considerations.

We have been informed that the Commission on the Revision of
the Constitution had no intention of changing the present status
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of the professional examining and licensing boards and it would
not be in the public interest to sacrifice a system which has been
found workable and efficient. We trust therefore that in the pro-
posed revision of the Constitution and subsequent executive or
legislative action seeking to make the revision effective, there will
be no change in the status of the professional examining and
licensing boards.

Respectfully submitted,

State Board of Medical Examiners

State Board of Registration and Examination in
Dentistry

State Board of Professional Engineers and FLand
Surveyors

State Board of Architects

State Board of Embalmers and Funeral Directors

State Board of Examiners of Nurses

State Board of Optometrists

State Board of Public Accountants

State Board of Veterinary Medical Examiners

State Board of Commissioners of Pilotage

State Board of Pharmacy



PUBLIC HEARING
July 29, 1942
Morning Session
on

Proposed Revision of the New Jersey Constitution
Article V, “Judicial”

The Joint Legislative Committee appointed pursuant to Senate
Concurrent Resolution No. 19, passed June 15, 1942, convened in
the Assembly Chamber in the State House at Trenton on Wednes-
day, July 29, 1942, at ten-thirty o’clock A. M., for the purpose of
holding a Public Hearing in connection with the Proposed Revision
of the New Jersey Constitution (1942) pursuant to announcement
previously made.

The following members of the Joint Committee were present:
Hon. Lloyd L. Schroeder (presiding), Hon. H. Rivington Pyne,
Hon. Edward J. O'Mara, Hon. Manfield (. Amlicke, Hon. Dominie
A. Caviechia, Hon. Vincent S. Haneman and Hon. Mildred A.
Preen.

The Chairman opened the hearing and the hearing proceeded
as follows:

Mg. O’Mara: The first speaker for the proponents will be Com-
missioner Miller.

Mg. MiLLER: As we meet in this Assembly Chamber to consider
the judiciary article as contained in the Report of the Commission
on Revision of the New Jersey Constitution, it may not be amiss to
recall that at noon today in Washington the Supreme Court of the
United States has been summoned by Chief Justice Stone to meet
in special term to receive petitions for habeas corpus writs in be-
half of certain German saboteurs, now on trial before a military
commission appointed by President Roosevelt.

It is destined to be a history-making term of the Supreme
Court. But once before in our history has such a question been
raised before our highest court. That was during the Civil War
in the celebrated case of Ex-Parte Milligan.

This action by the Supreme Court today dramatizes, as no other
single act of our time, the contrast between Anglo-Saxon justice
with its meticulous concern for the eivil rights of the individual
and Axis justice with its total disregard for such rights. Here in
America we give the accused ‘“due process” in the belief that “by
giving exact justice to the guilty and depraved, we guarantee
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justice to the innocent.” Such an action should also make us more
proud of our heritage and more conscious of the faet that under
our system, the ultimate guardian of our constitutional liberty is
an impartial and independent judiciary.

“The effort to establish and maintain an independent and un-
controlled judiciary long antedated the adoption of our Federal
Constitution. The great desire to have a place in Government
where the humblest citizen might seek justice with no fear that
his cause would suffer from political power was interwoven with
the long struggle for the Anglo-Saxon race” said the late Senator
William E. Borah, a distinguished champion of Constitutional
Government,

More than a century ago Thomas Jefferson observed that “the
execution of the laws is more important than the making them.”
It is certainly important to have a Legislature which ean be
counted on to make wise laws in accordance with the best interests
and the settled convictions of the people. But the best law can be
twisted in the execution. In our system the execution of the laws
is the joint responsibility of the so-called executive and judieial
departments. Indeed the very essence of the American doctrine
of the separation of powers is “its insistence upon the inherent dis-
tinetion between lawmaking and law interpreting.” To the execu-
tive branch is entrusted the more active phase of law enforcement
—the ferreting out of violations, the prosecution of offenders, the
promulgation of administrative rules and police regulations, and
the performance of such services and the execution of such legal
mandates as do not require an interpretation or an order from a
court. To the judicial branch is entrusted the duty of interpreting
the laws and applying them to particular cases, as well as the high
responsibility of enforcing the Constitution and protecting the
essential rights and liberties of the citizen, even against the other
branches of the Government.

The people, therefore, think of the courts as the ultimate bul--
wark, not only of fair dealing in controversies between man and
man and between the individual and Government, but also of the
tradition of personal liberty and orderly Government according to
law which distinguishes our system from others with which we are
now in conflict. Governor Edison, therefore, spoke advisedly when
he said in his inaugural address that “For the good of our demoe-
racy the people must have unimpaired faith in the sanctity of the
courts and in the impartial administration of justice.”

We are proud of the honorable tradition, which is summarized
in the phrase “Jersey Justice.” No honest man can deny, however,
that the phrase has today a somewhat hollow sound to too many
Jerseymen. One reason for this is the suspicion that partisan poli-
ties plays too prominent a place in the making and confirmation
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of judicial appointments. That at least is the popular belief. From
this belief it is natural to draw the conclusion that in some courts
the issue that is tried may sometimes be not the justice of the cause,
but the political or personal affiliations of the clients or their
counsel.

As a layman, I do not assert that these suspicions could be
supported by an alarming multitude of examples. Whether they
could be or not, the fact that such suspicions are so prevalent is
very dangerous, in the present plight of democracy. This being
the case, I believe that I can speak for the great mass of our people,
including the members of the New Jersey Committee on Constitu-
tional Convention, in expressing the hope that a revised Constitu-
tion will provide a method for appointing and retaining judges,
which will reduce the reasons for such suspicions. It seems to
me that the revision proposed by Senator Hendrickson’s Commis-
sion would accomplish this. First, by setting high professional
qualifications for appointees; second, by providing that all Con-
stitutional Courts be composed of full-time judges, unencumbered
by divided interests and loyalties; third, by eliminating strictly
county appointments and requiring definite public action by the
Senate on nominees within thirty days, thus reducing the pressure
for political bargaining between the Governor and local political
organizations; and fourth, by extending the terms of judges, after
a trial period, to life, subject to retirement at the age of seventy.
In spite of the generally good example of our Federal judiciary,
there are some who doubt the wisdom of life tenure for State
judges. It may be that a compromise might be reached on a term
of twelve or fourteen years, which should be long enough to give
a good judge a feeling of independence, without saddling the State
with a mediocre one until he retired of old age. At any rate, I
think most people will agree that the present five, six and seven
year terms are too short.

Current doubts about Jersey justice are not due entirely to the
suspicion that politics may play too big a part in the administra-
tion of justice. What Governor Edison has mildly called “an ex-
tremely confusing system of courts” accentuates every other defect,
real or imagined, in the judicial process. We must never forget
that ours is supposed to be a people’s Government. It is important,
therefore, that the Government in all its parts be as understand-
able to the people as possible. As I am not a member of the New
Jersey Bar, perhaps it is appropriate for me to summon as witness
one of the State’s most distinguished jurists, who once deseribed
the New Jersey Court system as “the most antiquated and intricate
that exists in any considerable community of English speaking
people.” Mr. Charles Hartshorne, who wrote these words about
forty years ago, went on to point out that this system “had been
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brought from England by our colonial forefathers . .. and worker
into a shape satisfactory to the needs of a rural community of 18th
century colonists,” and he likened the system to “an 18th century
provineial mill built upon an English model of the middie ages.”

This may all be as Mr. Hartshorne said “very quaint and pie-
turesque” indeed, but frankly, the best informed laymen do not
understand it. When a litigant finds himself in the wrong court,
or discovers that he must go to two courts in order to complete the
settlement of a single case, he is sure that there is something wrong.
He wonders if this “extremely confusing system of courts” is really
organized for his benefit or for the benefit of the same interests
which he believes sometimes influence the selection of judges. Be
that as it may, he knows that it is not in his interest to have a case
drag on for months, and even years, which could be disposed of in a
few weeks in a State with a more modern system.

I believe that the average citizen would be very much pleased
with the judicial system proposed by the Revision Commission. He
would be particularly relieved to know: (1) that he could not m-
advertently find himself in the wrong court; (2) that he would not
have to go to more than one court for the complete disposition of
his case; (3) that his case would in all probability be heard by a
judge especially trained to deal expertly with it; (4) that he would
enjoy a constitutional right to one appeal and the conditional right
to a second appeal, but that there would be no danger of his oppon-
ent’s protracting the proceedings and piling up expense by still
another appeal; (5) that he would not find the courts so congested
with earlier cases that he might have to wait months before his own
matter was brought to trial, and still more months after argument
before a decision was handed down.

It would also please the average citizen to know that the pro-
posed system would be able to provide these benefits at the least
possible cost to the State. This would be achieved by virtue of the
administrative supervision of the whole court system by the Chief
Justice and the right of the Governor on advice of the Chief
Justice to appoint special terms of the Supreme Court or to
appoint temporary justices of the Superior Court.

Time is money, particularly when you are involved in litigation.
Time also may mean the difference between the just and the unjust
conclusion of a legal controversy. Court delay sometimes dis-
courages a citizen from pursuing a just cause. This is known to
the unserupulous, and results in the lowering of business and legal
ethics. Many a conscientious business man has discovered that a
compromise which is unjust to himself, and therefore against the
public interest, is less costly than an attempt to seek full justice at
the far end of the legal road. If he does pursue the matter he not
only helps to add to the cost of Government but also adds to the
cost of doing business. This is bad enough in ordinary times when
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the object of both business and Government should be to provide
their services at the least cost. It is little short of treason in times
like these when all our wealth and all our time must be put to the
best possible aceount for the general good.

Last week I suggested that there was no article in the present
Constitution which “bears more clearly the marks of the age that
produced it than the executive article.” The statement would be
equally true of the judiciary article. On the testimony of Mr.
Hartshorne, as well as that of Mr. Richard Field (a member of
the Convention of 1844) the judiciary article was actually the
product of the 18th century. Mr. Field, writing a few years after
the convention, attributed the essential features of the existing
New Jersey court system to the ordinances of the first royal Gov-
ernor of New Jersey, Lord Cornbury. All that the Convention of
1844 did was to separate the office of Governor from the combined
office of Chancellor and Ordinary, transfer the appointment of the
high judges from Joint Meeting to the Governor, and substitute
the Court of Errors and Appeals for the elected Council as the
court of last resort. These changes were important in their way,
but they did nothing to simplify the court system. If anything,
they tended to complicate it, by reason of the inclusion in the
Court of Errors and Appeals of the Chancellor and the Supreme
Court Justices. The inclusion of these judges was the result of the
feeling that there should certainly be some professional gentlemen
in the highest court of the State. However, the members of the
Convention seemed to be more afraid of a court composed entirely
of lawyers than of one overloaded with laymen. Chief Justice
Hornblower was particularly happy in the confidence that the lay
judges would be selected from among “farmers, mechanics and
merchants—men of intelligence, experience and character.” No
one seemed to want to see the rights of ecitizens finally determined
by a court entirely “made up of the legal profession . . . too apt to
be prejudiced by technicalities instead of reason and law,” to
quote another lawyer member of the Convention, Mr. Ryerson.
Nothing could give a much better impression of the difference be-
tween 1844 and 1942 than the pride which the men of 1844 felt in
their peculiar handiwork, the Court of Errors and Appeals. We
are as anxious as they te have “intelligence, experience and char-
acter” on the bench; but we have come to realize that the admin-
istration of justice in the modern world requires technical compe-
tence as well. Furthermore we know that a high court of 16 mem-
bers is not twice as efficient as one of 7 or 8; and we know that
the volume of judicial business is entirely too great for a court of
appeals composed mainly of judges with other full time duties.

Surely there is no boon for which the people of New Jersey
would be more grateful than a court system devised to meet the
needs of the 20th century, rather than the needs of the 18th
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century. The day has gone by when people are favorably im-
pressed by a system just because it is either complicated or old.

Perhaps in a simpler, more leisurely age, many of us might
have agreed with Sir Leicester Deadlock of Dickens “Bleak
House,” that we had ‘“no objection to an interminable suit in
chancery,” or in any other court. As Dickens reported Sir Leices-
ter’s attitude: “It is a slow, expensive, British, constitutional
kind of thing . .. but he regards the Court of Chancery, even if it
should involve an occasional delay of justice and a trifling amount
of confusion, as a something, devised in conjunction with a variety
of other somethings, by the perfection of human wisdom for the
eternal settlement (humanly speaking) of everything. And he is
upon the whole of a fixed opinion that to give the sanction of
his countenance to any complaints respecting it, would be to en-
courage some person in the lower classes to rise up somewhere . . .
like Watt Tyler.”

Some years later, England modernized her court system, with-
out any uprising from Watt Tyler or anybody else. We may
well take courage from that example, and provide ourselves with
a more economical, speedy, and responsible administration of
Jersey justice.

Mg. ScHROEDER: Mr. Paul.

Mg. Paun: Mr. Chairman and members of the Committee:

I would like to call first on Mr. Walter Beyer, speaking for
himself and for Mr. Charles Sumner Moore, former Prosecutor of
Atlantic County.

Mg. BEYEr: Gentlemen: Mr. Moore has asked me to read this
memorandum. He is a member of the Atlantic County Bar, the
New Jersey State Bar, and has been interested in ecivie and State
affairs for a number of years. Due to an illness, serious illness,
in his family, he could not be here in person.

“The writer of this memo has been in favor of revising
that part of our State Constitution that deals with the ad-
ministration of justice for over thirty years. He, with
others, introduced a resolution at a meeting of our State
Bar Association thirty-one years ago last month, calling
for a Constitutional Convention for that purpose. After a
spirited debate it was defeated by the lawyers attending
that Convention by a close vote. The next day some of the
leaders of the Bar of this State brought forward a resolu-
tion providing for a committee to be appointed to consider
legislation modernizing the practice in the courts of this
State. The State Bar Association then and there adopted
that resolution and the final result was the so-called Praec-
tice Act of the year 1912.

Personally, the writer had never thought that any
adequate modernization of the Constitution of this State
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could be obtained short of a constitutional convention. I
was most agreeably surprised and very much pleased when
the Hendrickson Commission on Revision reported the re-
sults of its efforts to the Governor, the Legislature and the
people of New Jersey in May last. I wish here and now
to ecommend these gentlemen for the exceedingly able job
of statesmanship that they have performed for us.

THE ADMINSTRATION OF JUSTICE IN NEW JERSEY.

I have had experience as a lawyer in the conduct of
cases in the ecivil, equity and eriminal courts of this State.
I have also had a considerable business experience in recent
years. One of the most serious criticisms that is leveled at
the administration of justice in this State is the long time it
takes to obtain final decision in a case. Justice delayed is
very often justice denied. This is particularly true with
litigants who lack finaneial means. Article V of the pro-
posed new Constitution shows a determined effort on the
part of the Commission to provide a remedy for this defect
in our present system. In the first place, there is a great
simplification of the courts available for the administration
of justice. It is a most flexible and workable system. The
Superior Court, which is the really big court, with original
jurisdiction in all cases arising under the ecivil, equity and
criminal laws, must meet and dispense justice in each
county where the litigants and witnesses reside. The justices
of this court have full power to hear and finally determine
any case that comes before them. There is an appeal to either
of two Appellate Divisions of this Superior Court that are
designated by the Chief Justice of the Supreme Court for
that purpose. There is no appeal from these Appellate
Divisions of the Superior Court to the Supreme Court as
a matter of right. The Supreme Court is a Supreme Court
in fact as well as in name, which is some gain in itself over
our present setup. Appeals to the Supreme Court can only
be taken in certain cases and under certain circumstances.
Both Appellate Courts, to wit: the Supreme Court and the
two Appeals Divisions of the Superior Court, are required
to sit and hold ten monthly terms each year. This will tre-
mendously expedite appeals. The Supreme Court must hear
any appeal within two months after the appeal is perfected,
and must decide any case within two months after it has
been argued or submitted. There is power reposed in the
Governor to increase temporarily by appointment of special
justices should the business of the Supreme Court become
congested and the justices thereof unable to decide cases
within the time limited by the Constitution. The Chief
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Justice of the Supreme Court is granted large powers in
supervision of the work of all the courts of the State. He
is required to appoint an executive director of the courts
to assist him in the administration of justice. He also has
power to assign the Superior Court Justices to various
counties where the work is congested in order that the
same may be kept up to date. In faect, the whole judicial
setup is so designed in the proposed Constitution as to
prevent the long-suffering public from complaining about
the law’s delays.

Article V is in harmony as a whole with the present
setup of the federal courts in this country. During the time
when the late Chief Justice Taft presided over the Supreme
Court of the United States at Washington, he inaugurated
the movement that has resulted in more or less of a com-
plete reform and revision of the practice in our federal
courts, Chief Justice Taft felt very keenly this criticism
of the law’s delays in the final decision of cases.

The Hendrickson Commission has very wisely, in my
opinion, adopted the federal plan for the tenure of judges
for the proposed new Supreme Court during good be-
haviour. I have always been an advocate of the method of
the selection of judges by executive appointment. This
tenure will likewise apply to the Superior Court justices
should they be reappointed when their terms expire after
the adoption of the new Constitution. This prineiple will
work in favor of an independent judiciary where men will
be willing to devote their lives and talents to judicial office.
There is ample provision in this new Constitution for get-
ting rid of them should they not measure up to proper
standards of good behaviour. Neither justices nor judges
of the inferior courts that shall be created by the Legis-
lature can hold any other office or engage in any other
business including the practice of law.

I have only had time to cover some of the highlights
with respeet to this judiciary article. After a careful read-
ing and consideration of it, I feel justified in commending
it to the favorable vote of our Legisiature.

Respectfully submitted,

CHARLES SUMNER MOORE.”

Speaking for myself, I may say, after listening to Mr. Miller,

T heartily endorse all that he has said. I believe that in order
to cure the delays in justice and the expensive litigation that is
required of litigants, we should revise our courts as proposed
by this revision.
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MRr. SCHROEDER : Mr. Paul.

Mr. Pavn: I would like to call next, Mr. Chairman, on the
State Comptroller, Mr. Homer C. Zink.

Mgr. Zink: The members of the Committee have been long-suf-
fering during this hot weather. I am going to speak very briefly,
because I remember the advice given by the old minister to the
young minister when he said no souls are saved after the first
five minutes of prayer.

As a lawyer with some training and experience in business
before being admitted to the Bar, I am impressed by the business-
like setup proposed in Article V of the new Constitution. Today
it is important that we have one complete court system with one
judicial officer in charge, such as a Chief Justice, aided by an
executive director or business manager, if you please. This should
appeal to taxpayers everywhere. It is important, too, that there
be a merger of law and equity, that every controversy ‘“be com-
pletely determined by any justice before whom it is heard,” and
that the appellate court “exercise all jurisdiction necessary to do
full justice.” An Appellate Court consisting of seven justices is
as near the right size as can be suggested for our needs in this
State, revolutionary though that idea may seem to those of us
who have long been accustomed to a Court of Errors having more
than twice that many members.

As a former Senator, I warmly commend the proposal to have
justices hold office during good behaviour. I can never forget my
feeling of bafflement and disgust when I heard a fellow Senator
boast of forecing a Supreme Court Justice to come, hat in hand,
begging for reappointment. The justice in question had had the
temerity to decide adversely to the Senator a case in which the
latter was personally interested. That sort of thing could not
happen with life tenure of judges.

I do not say that the article dealing with the judicial branch
is perfect in every respect. For example, I am strongly opposed
to the provision that no “judge of any court shall continue in
office after he has attained the age of seventy years.” Believe me,
at the age of sixty, one is disposed to look with ever inereasing
respect at men of seventy who are doing a good job in any field,
including the judicial of course. We have such judges in New
Jersey, and they should not be forced to retire by reason of age
alone.

Then, I believe we should integrate into the new, carefully
supervised system all our courts, including district courts and
police courts. It is true that the new Constitution suggests such
integration, but a mere suggestion may not be enough.

The provisions of the new Constitution relating to the judicial
system are such a vast improvement over our present system that
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I accept them, with some ecriticism, but still with genuine and
almost complete satisfaction.

Today, when even history is being re-written, we are surely
Justified in re-writing our State Constitution, at the same time
strengthening the very courts which must sustain that Constitution.

Mr. Pauvn: Mr. Russell Watson, representing the New Jersey
Chamber of Commerce.

Mr. Warson: Mr. Chairman, members of the Committee:

‘We approach the discussion of Article V with some confidence,
because we find ourselves in agreement, in principle, with at least
six members of this Committee. The Republican platform adopted
on September 30, 1941, contains the following provision respecting
the revision of the judicial article of the Constitution:

The revision of Article VI (the judiciary) to the end
that our judicial system may be structurally modernized ;
that the confusion and multiplicity of our inferior courts
may be reduced; that our judges be prohibited from prac-
ticing law; and that the processes of justice be made quicker,
less costly and more effective.

‘We think that the enactment, the adoption, of Article V would
redeem this pledge fully and completely. If, however, the Repub-
lican majority in the Legislature thinks that the objectives outlined
in this platform pledge may be better accomplished by other
phraseology, by modifications of Article V as proposed by the
Commission, then we would heartily favor any such modification
or additions. In any event, however, we have no doubt that the
performance of the Republican majority will be commensurate
with the pledge.

‘We would like to examine this Article V in the light of the
objectives sought by this platform provision of the Republican
Party and—I am going to violate Comptroller Zink’s prineiple
of brevity and speak a little more at length than I have before
at these hearings—Ilet me say at the outset that, speaking for the
State Chamber of Commerce, we shall not analyze, section by sec-
tion, the paragraphs of Article V. It may well be that in some
details some of these sections should be modified this way or that.
We are not concerned with that. That may well rest in the
wisdom of this Committee and of the Legislature, but we are
concerned with, and earnestly in favor of, the fundamental prin-
ciples of this Article V. These fundamental principles are four:
First, the reconstruction of our court system; second, a reduction
of the number of appeals; third, the merger of law and equity so
that each case shall be decided by the judge who hears it; and
finally, an improved administrative system.

First, the objectives of Article V are to simplify the judieial
system by reconstructing it, to avoid conflicting judicial duties,



Morning Session, July 29, 1942 281

to provide a responsible administrative head of a wunified court
system, to insure the selection of experienced and independent
judges, and to provide for speedy trials and prompt appeals. Can
it be denied, by any “Chance,” that these are wholesome objectives?

In brief, and omitting details which would unduly lengthen
this statement, Article V would create a Supreme Court consisting
of a Chief Justice and six associate justices, who would be ap-
pointed by the Governor with the advice and consent of the
Senate, who would serve in no other court, who would hold office
during good behaviour. It would replace the present Court of
Errors and Appeals. Its jurisdiction would be solely appellate.

Below the Supreme Court would be the Superior Court, con-
sisting of a number of justices to be set by the Legislature, not
less than twenty-five, which would be a statewide court of trial
jurisdiction in both law and equity. It would replace the present
Supreme Court, the Court of Chanecery, the Prerogative Court,
the Circuit Court, the Orphans’ Courts, the Common Pleas Courts,
the Courts of Oyer and Terminer, the Courts of Special Sessions,
and the Courts of Quarter Sessions. That is a long list—one court
in place of all those.

Below the Superior Court would be such inferior courts cor-
responding to our present district courts as the Legislature might
see fit to create.

The Superior Court would be divided into two sections, a law
section to exercise civil, criminal and matrimonial jurisdiction,
and an equity and probate section to exercise all other jurisdic-
tion of the court. Each section, for convenience and expedition of
business, would be divided into such parts as might be decided
by the Supreme Court by rule.

Interposed between the Superior Court and the Supreme Court
would be at least two appellate divisions—there might be more—
consisting of three justices, each appointed from the justices of
the Superior Court. These appellate divisions would decide ap-
peals from the Superior Court and such appeals from these in-
ferior courts as the Legislature might provide. Appeals from the
Superior Court in ecapital cases and in cases involving econstitu-
tional questions would go directly to the Supreme Court, not
through the appellate divisions. Appeals from the appellate
divisions to the Supreme Court would lie in three sets of circum-
stances; one in case of a divided court in the appellate division;
one on certification by the appellate division itself; and third, on
certification by the Supreme Court itself, so that cases of excep-
tional interest or moment, in case of conflicting decisions of like
cases in which the law should be settled, would by certificate go to
the Supreme Court, but as you see, in the vast majority of cases
there would be only one appeal.

‘What we are about to say is in no wise criticism of our judges.
Our present court system is an anachronism. It is unnecessarily
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complex; it has overlapping and concurrent jurisdiction; it is
cumbersome and unwieldy. These overlapping and concurrent
jurisdictions give rise to questions that are solely jurisdictional,
questions of procedure, questions which have nothing to do with
substantive justice, nothing to do with the merits of the con-
troversy. All our courts lack an administrative head which could
properly regulate and oversee the work of all the courts so that
it would function as one unified system, efficiently and produe-
tively. Our court system is a complicated, archaic and creaking
machine. It is beyond the power of any group of judges to make
it work efficiently and expeditiously. It is to be marveled they
have made it work so well.

First, consider the present Court of Errors and Appeals. It
consists of the Chanecellor, the Chief Justice, eight Supreme Court
Justices, and six lay judges. All of these judges sit in other courts.
The Supreme Court Justices not only sit in the Court of Brrors
and Appeals; they sit in an intermediate appellate court and
also have the responsibilities and duties of presiding Justices of
the twenty-one counties. The Chancellor is the head of the Court
of Chancery. The lay judges sit in other courts. The fact is,
members of the Committee, our Court of Errors and Appeals
judges are part-time judges. They should not be part-time judges.
The work of the court of last resort of the State of New Jersey,
a highly industralized State with a population of four million
people, comprising at its two ends two of the largest metropolitan
areas in the world, is certainly the work of full-time judges. It is
dignified, it is exacting, it requires learning, and it should not be
left to the distraction, the inconvenience, the obstruction of part-
time work. Therefore, in our judgment, the reduction of the num-
ber of judges from sixteen to seven, constituting a court solely of
appellate jurisdiction, would be the first step toward fulfilling the
pledge that our judicial system be modernized, the confusion and
multiplicity of our inferior courts be reduced, and the processes
of justice be made quicker, less costly, and more effective.

Next of these four fundamental principles, as we see them,
consider the matter of appeals. I have no desire here to be tech-
nical; what I have to say will be readily apparent to the mem-
bers of the Committee who are lawyers. I have attempted to cite
concrete illustrations which will mean something to the laymen.
Law actions in our Cireuit Courts and the Courts of Common
Pleas may be appealed by writ to the Supreme Court and thence
to the Court of Errors and Appeals—two appeals. Transfer in-
heritance tax cases are originally decided by the State Tax Com-
misisoner and then may be reviewed by the Prerogative Court
and then by the Supreme Court and then by the Court of Errors
and Appeals—three appeals. Ordinary tax assessment cases may
be reviewed by the State Board of Tax Appeals and then by the
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Supreme Court and then by the Court of Errors and Appeals—
three appeals. Workmen’s compensation cazes are originally tried
by a Deputy Labor Commissioner, then may be tried de novo in
the Court of Common Pleas, and then may be reviewed by the
Supreme Court and then by the Court of Errors and Appeals—
three appeals. Orphans’ Court cases may be appealed to the
Prerogative Court and then to the Court of Errors and Appeals.
Here is an anomalous situation: Chancery Court decrees are re-
viewed by the Court of Errors and Appeals, both on law and on the
facts. On the other hand, a judgment of the Supreme Court in
certiorari will be reviewed by the Court of Errors and Appeals
only on the law, not on the faects. Is there any sensible reason why
the decision, why the final decree of the Court of Chancery should
be reviewed both on the law and the facts while judgments of the
Supreme Court should be reviewed only on the law? Here we find
the anomaly that a decree of the Court of Chancery is reviewable
both on: the law and the facts, as I said, while the judgment of
the Supreme Court in certiorari is reviewable only on the law and
not on the faects.

This is what has grown up through this long time proeess,
which Mr. Miller deseribed so well in his historical review of the
growth of our court system: In some cases there is only one appeal,
and that only on the law. In some cases there is only one appeal,
both on the law and on the facts. In some cases there are two
appeals. In some cases there are three. In some cases appeals
may be de novo, in some on the law alone, and in some on the
facts alone. It is incredible, it is inexplicable, but it is true.

Under the proposed Article V, as we have said, there will be
but one appeal in most cases. An additional appeal would lie only
where there is a two-to-one decision in the appellate division or
where the question is certified either by the appellate division or by
the Supreme Court. The jurisdietion respecting the review of
the law and the facts would be uniform. We say, therefore, that
the paragraphs of Article V regulating appeals would definitely
consummate the pledge of the last Republican convention that our
judicial system be strueturally modernized and the processes of
justice be made quicker, less costly, and more effective.

The third of these fundamental principles is the merger of law
and equity, and that is a more controversial subject. It is dis-
tinctly stated wisely in this revision that in cases of conflict be-
tween law and equity, conflict or variance between law and equity
I think the words are, equity shall prevail, but the fundamental
object of the provision is that every case shall be decided by the
justice, by the court, which hears it, and that certainly is a
desirable objective.

Those of us who have been accustomed to separate courts of
equity and law by long years of practice are likely to be blinded
to the anomalies and defects in the conflicting, concurrent and
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overlapping jurisdictions of our Court of Chancery and our law
courts, which are productive of inefficiency. Our Court of
Chancery has erected a magnificent body of equity law which has
been judicially administered by a eourt of equity judges, many of
whom have been and are distinguished by outstanding judicial
reputations extending far beyond the borders of our State. The
purpose of Article V is to preserve all of this in a unified system.
None of it is to be discarded. The justices of the Superior Court
would still administer our equity law, and the Chief Justice un-
doubtedly would utilize fully the learning and skill of our equity
judges in his assignments. The revision specifies that in case of
conflict or variance between equity and common law, equity shall
prevail, but the fundamental virtue of Article V is that every case
shall be determined by the justice hearing it. The substantive
sides of law and equity would not be changed. They would merely
be merged in a single system.

For two or three concrete illustrations: If a land owner brings
a suit in the Court of Chancery to restrain repeated and continuing
trespasses on his property, the Court of Chancery will issue an in-
junction only if his title is clear. If the Court of Chancery deter-
mines that his title is not clear, it will not issue the injunction
until the landowner establishes his title by an action in the court
of law. Obviously, whether his title is clear is in many cases an
arguable question, so as the Court of Chancery determines that
question, “Is it clear? We will issue the injunction.” If his title
is not clear, it sends him from the court of equity to the court
of law to establish his title. All of that would be impossible under
Article V. The justice of the Superior Court, the trial justice
hearing that case, would decide both the equitable and legal
issues, law issues, in that single action.

Another illustration: If a party sues in the Court of Chancery
for specific performance of a contract, he may or may not be en-
titled to recover damages to which he might be entitled in addi-
tion to the specific performance of his contract, because ordinarily
a court of equity does not award damages; that is the function of
a law court. In some types of cases, however, the Court of
Chancery will grant damages, depending upon whether or not the
complainant is entitled to the specific performance of his contract.
Whether a particular case is within the general rule or the excep-
tion presents a question which is solely jurisdictional. It is solely
procedural. It has nothing to do with the substantive rights of
the parties, just as in the trespass case whether the Court of
Chancery should grant the injunction depending on whether or
not title is clear is a procedural question—which court shall de-
cide it. The substantive question of justice is the same, and
Article V provides that it shall be decided in the same court.

Let’s look at these overlapping jurisdictions. One illustration:
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The Prerogative Court and the Orphans’ Court exercise broad
overlapping jurisdictions. It is unmnecessary to go into details.
There are many kinds, of proceedings, of cases in which both the
Orphang’ Court and Prerogative Court have jurisdietion. Which
court will exercise its jurisdiction is usually a question of comity,
but here is a peculiar thing: Notwithstanding the fact that these
two courts have concurrent jurisdiction in some classes of cases,
the appeal, if there be one, is from the Orphans’ Court to the Pre-
rogative Court, so we have the spectacle of the Prerogative Court
and the Orphang’ Court being on the same plane with respect to
certain concurrent jurisdiction, while in other classes of cases the
Prerogative Court is superior to the Orphans’ Court.

On this same question of concurrent and appellate jurisdietion
of the Prerogative Court and the Orphans’ Court, I could pose
a question for the lawyer members of this Committee as to whether
the Prerogative Court may entertain an appeal from the Orphans’
Court under certain cirecumstances, which would give you a good
headache and after you studied it for hours, days perhaps, as I
did, you might come out with the same answer—I don’t know. All
such procedural questions are ruled out by Article V, and there-
fore we favor it.

Finally, on this question of merger of law and equity, do we
not find the correct answer in the experience of other States in the
United States and of England? The fact is that England, which
is the source of much of both our common law and our equity
law, and forty-six States of the Union have merged law and
equity. The exceptions are our little neighbor, Delaware, and our-
selves. Wouldn’t we be smug if we were to conclude that of all
these judicial sovereignties, England and the other forty-six States,
Delaware and ourselves alone are right? To ask the question is
to answer it.

Briefly and fundamentally, the object of Article V is designed
to remedy the self-evident weakness of the present system: that
too much litigation involves questions of procedure—form, not
substance ; method, not justice. Here, again, the commitment of
the Republican majority in the Legislature is clearly defined.

There are just two or three other points, which are relatively
minor, but this matter of administrative reorganization of the
courts is of major importance. We would have one unified court
system of which the Chief Justice would be the head, the executive
head, and he would have an administrative assistant, an adminis-
trative director, who would assist him in all matters relating to
administration, finance, and personnel; would publish annually
a statistical record of the judicial services and costs of all the
courts; preseribe records, reports and audits for the inferior
courts; and would perform such other duties as may be delegated
to him by the Chief Justice. All of this is lacking today. The
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value of a unified judicial system administered by a Chief Justice
with complete public statistical information of its work and the
results thereof is obvious and needs no argument.

The Article also deals admirably, in our judgment, with the
question of personnel. The Supreme Court Justices would hold
office during good behavior, the Superior Court Justices would be
appointed for a term of seven years and if reappointed would
thereafter hold office during good behavior. There is much to be
said for and against judicial life terms. The proposal would use
the federal system, modified by a probationary period for
Superior Court Justices which has worked satisfactorily since
1789. It also embodies the present practice in New Jersey of re-
appointing, with few exceptions, qualified judges sitting in the
Court of Errors and Appeals, the Supreme Court, and the Court
of Chancery.

It is provided in the schedule that the Supreme Court Justices
would be appointed by the Governor, with the advice and consent
of the Senate, from the presons holding the positions of Chancellor,
Chief Justice, Justices of the Supreme Court, from such Judges
of the Court of Errors and Appeals as are counselors at law of
ten years standing, and from the Viee Chancellors, and the Circuit
Court Judges. The others and all Common Pleas Judges would
become Superior Court Justices for the remainder of their present
terms and all would be eligible for reappointment on the same
basis. Subsequent appointments to the Supreme Court would be
made from the Justices of the Superior Court, thereby making
judicial service in New Jersey a career, all of which we think is
commendable and sound.

There are also provisions designed to expedite the work of
the courts by holding more frequent terms, by permitting the
Chief Justice to assign justices as required by the volume of Iiti-
gation, and by temporary appointments in case the work lags. All
of these appear to be beneficial.

By way of summary: Part-time judges of the court of last
resort would be replaced by full-time judges; appeals would be
uniform ; our separate and sometimes competing equity courts and
law courts would give way to a single unified court system; our
multiple and varying systems of practice and procedure would be
succeeded by a single system; the delay, expense, and duplication
of actions, with different results in a given case where a defense
good in equity is not cognizable by a court of law, would be
eliminated by a body of unified substantive law, administered
through a unified system; a single remedy in one court would be
substituted for different remedies for the same cause of action in
different courts; a single system of budgeting, aceounting, report-
ing, and finance would succeed two separate State systems and
twenty-one separate county systems; supervision of a State court
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system would also provide supervision of our presently unsuper-
vised inferior courts; the Chief Justice would become the respon-
sible head of a single State system, with complete power of super-
vision and responsibility, accountable to the people for the admin-
istration of the courts, contrasting with the present lack of any
responsible head; a pooled, controlled and directed use of all
available judges would succeed the present disorganized and
erratic use of judicial manpower.

The Republican majority is unequivocally pledged to the
modernization of our judicial system, to the reduction of the con-
fusion and multiplicity of our inferior eourts, and to the improve-
ment of our processes of justice, to the end that they may be
Juicker, less costly, and more effective. We have complete con-
fidence that this pledge will be redeemed by the adoption of
Article V or its equivalent.

Mr. ScHROEDER: Mr. Paul.

Mr. Paun: Mr. Theodore McCurdy Marsh of the firm of Riker,
Marsh & Shipman, Newark, New Jersey.

Mr. Magrsu: Mr. Chairman, members of the Committee: It
seems somewhat unnecessary to repeat what has been said so well
by Mr. Watson, who just preceded me and who has gone over and
stressed the report of the changes which are proposed by this new
revision of the Constitution. I do, however, want to add what
weight I may, as a person who has been practicing law before the
courts of New Jersey for some thirty years or more, and who also
has been endeavoring for fifteen years or more to teach students
in the Mercer Beasley Law School in the University of Newark
what the jurisdiction of our courts may be and how to practice
before them. It is difficult to make clear to them just what all this
is about and why we have so many and such varied courts with such
overlapping jurisdiction, and when they come out perhaps they are
even more confused, and hence we have a great volume of unneces-
sary cases dealing with procedural and jurisdictional matters.

The reason for that is perhaps due to the fact that this Consti-
tution was created under different economic conditions and that
the courts which developed were patchwork matters and built into
the system in order to take care of what were the current needs of
a particular period in the history of New Jersey, and then they
became frozen in that position. You had the enlargement of the
county courts because you had to have some organization to take
care of the local needs of the people in 1840 and 1850. 'We haven’t
got that need today, but you have got the varied courts and in
some instances the jurisdictional procedures of those varied courts
have become frozen and have become regarded as constitutional
matters and therefore you can’t handle them or change them unless
you change the Constitution.

I can illustrate that by one section of this revision which Mr.
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Watson did not individually comment on, and that is Section IV,
Paragraph 4. It has become recognized and treated as a constitu-
tional question whether or not a finding by a Circuit Court that a
Judgment, a verdict of a jury on the evidence, is part of the inher-
ent power of that court and therefore nobody can review it, so
that as now developed the Cireuit Court judge, when he sends a
case to the jury, says in effect, “I think there is a question of evi-
dence which ought to be submitted to the jury.” Then he is asked
to reconsider that question, and he himself has to review himself
and consider whether or not he made an error in the trial, and
nobody else can reconsider it because it has become frozen as a
constitutional power of the Circuit Court to eonsider that question,
and therefore it has become necessary to pry that loose by putting
in a section to insure the fact that a person who feels an error
of that kind has been committed may have it reviewed by some
other court, and he gets what he should have, which is an oppor-
tunity for reconsideration by another judicial body.

‘What ought a Constitution provide for a court system? Tt
seems to me it has a very simple function and that is that it should
enable a person to have a fair trial on the mreits, not to be lost in
jurisdictional procedural questions, that it should be tried before a
capable and impartial body of judges or jury and judges, and that
then, having gone through that, he should have a reasonable oppor-
tunity to have his case reviewed by a further impartial body of
persons trained in the law, and that becomes more important with
the more complex situations which are developing day to day in
our living. He hasn’t got that under the present Constitution. He
hasn’t got it for the reason that the courts are so constituted that
the judges of them cannot give to him the complete attention that
that case requires, because they have so many and so varied other
funections to perform. Also, in his review he has so many and such
varied appeals to face that he doesn’t get a quick and prompt de-
termination of his rights. He also has the risk that he may get
into the wrong court and be thrown out without getting a trial on
the merits at all.

This revision contemplates correcting these defects; it contem-
plates having an appellate tribunal of specialists, limited in num-
ber, so it is not a debating society, with functions so restricted that
it doesn’t have to hear and consider all kinds of appeals, whether
they involve fifty dollars or whether they involve some slight ques-
tion of alimony such as whether a man may have to pay ten dollars
or fifteen dollars to his wife per month. Those questions are weeded
out in the Court of Errors, composed of seven specialists who are
concentrating on the important cases. It is a desirable modification
of the present cumbrous system.

Mr. Watson has commented on various other courts. I don’t
think there is any oceasion for me to review them again except I
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may say I endorse what he has said about the confusion existing in
the overlapping features of their jurisdiction. May I comment,
however, on the Chancery Court, because I assume we will hear
arguments that the Chancery Court of New Jersey has been our
pride and joy for a century and that this is going to destroy it
because it now ceases to be a Chancery Court and merely becomes
a division of the Superior Court. There is no change in the Chan-
cery Court in so far as the equity of it is coneerned. Its principles
are the same as they have been established. The only thing that is
changed is the appointing power, and that goes to the Governor
instead of the Chancellor. That doesn’t change the equity of the
court; neither does it necessarily change the quality of the mem-
bers, because the quality of that court depends upon the man who
makes the appointment, whether he be entitled Governor or wheth-
er he be entitled Chancellor, and it seems to me it is desirable that
the appointing power for all the judiciary should be in the same
person. Then he becomes responsible and is the responsible official
of the State for the judiciary, at least in the first instance as here
contemplated. Then, again, there is an added feature here of value
in Chancery matters. Today the Court of Errors and Appeals
does not consist of Chancery representatives. Anyone appealing
appeals to the Court of Errors and practically the entire court is
composed of men who come up through the law side. Here you
are now inserting an appelate division which has Chancery func-
tions. Therefore, a Chancery case goes before a Chancery appellate
division and gets a review by specialists in that field, so it is a very
desirable strengthening of the equity side of our judicial practice.
The merger of chancery and law in one court is definitely helpful
to any practitioner and to any litigant. He does not run the danger
of having to bring two suits; that it will be thrown out because he
is in the wrong court.

Mr. Watson has illustrated the one particular. I can illustrate
it by reformation. A man sues on a contract and the defendant
finds the contract is wrong as written down, He has to go into
equity and ask to have that contract reformed. Then he comes back
and tries it again in the law court as reformed or not reformed,
depending on the result in the Chancery case. Two tirials, two ex-
penses not at all necessary because one hearing can do justice to
that matter.

Another thing accomplished by this revision is the creating of
a system which is analogous to the Federal system as actually
existing in New Jersey. Any person who is practicing law is better
off, can do a better job, and take care of his clients and the people,
if he only has one type of law to practice, and the Federal system
is based upon a merger of law and equity. It is based upon one
court which handles practically everything, one appeal to the Cir-
cuit Court of Appeals, and only in special cases does it go to the
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Supreme Court of the United States. The more you can harmonize
those two systems, the more you give the litigant the opportunity
of getting his trial satisfactorily determined and without the con-
fusion of jurisdictional and procedural matters, which are technical
and should be eliminated so far as possible.

Another point which this provision covers is the matter of ten-

ure of office, and it seems to me they have made a definite im-
provement in their recommendations that the tenure of office after
a trial period of seven years be made permanent during good be-
havior. The question of removal of judges from political influence
is vital to fair trials, and this tends that way. It can’t possibly
eliminate it entirely but it certainly does not require that a judge
should come up and seek reappointment every time his term
expires and thereby cater, at least to some extent, to the appointing
power. He knows that he is there as long as he does his job, and
that insures a fair result in so far as it is possible to so do.
I therefore just want to emphasize again the fact that I hope
the Committee will favorably consider this revision and go for-
ward with adopting either this or something which closely follows
the plan outlined for the revision of the judiciary, because like
Mr. Zink, I think there are some parts of it that perhaps could be
modified to advantage but not the general plan.

Thank you.

Mr. Pavn: Mr. L. Stanley Ford of Hackensack.

Mgr. Forp: Gentlemen: I rise to speak this morning as merely
alawyer, representing no one, appearing here on behalf of no vested
interests, either right wing or left wing, trying to speak, as I can,
as I may, for a few moments and only a few moments, in support
of this all important section of the proposed Constitution of this
great State of ours. It would indeed be arrogant for me, a
younger member of the Bar, to attempt to add to that which has
been said by the eminent speakers who preceded me. I know from
others who will follow that further discussions will take place of
the details of the plan that has been suggested.

It so happens that I am but a country lawyer having been
born and raised in the Middle West, where I had the advantage
or disadvantage, as you will, of having attended college in one
of those little salt water schools in a State where we had just the
single system of jurisprudence. In those country counties there,
the common police court or county judge would sit first in the
morning as an equity judge, with his cud of tobacco on the right
side of his cheek, and in the afternoon he would shift it and call
in a jury and he would sit as a court of law. There, under that
system, I was educated, and when I came to New Jersey, to this
great and beautiful State, and undertook to study for the Bar, I
didn’t have the benefit of Professor Marsh’s course in jurisdietion.
I attempted foolishly to learn the court system of New Jersey out



Morning Sesston, July 29, 1942 291

of a book. Well, I stand here and confess to you gentlemen I failed
the Bar examination the first time I took it in this State because
in a year I couldn’t figure out the system of the courts in this
State. That is no fault of the courts; undoubtedly it is the fault
of my intelligence. There is no question about that, but the truth
still remains—it is a very complicated system.

Seriously, gentlemen, as I have had the opportunity of traveling
about this country, talking to lawyers in various and sundry ways,
over the past ten years—I have travelled from Boston to Dallas,
from New York to San Franecisco, and hit many of the byways in
between—speaking to lawyers of all kinds, country lawyers, city
lawyers, rich lawyers and poor lawyers, when I tell them of our
court system in the great State of New Jersey they look at me with
amazement. “It can’t be possible that you have such a system as
you deseribed ; you must be mistaken,” and I assure them that I am
not. It is not until I tell them about the salaries that are paid to
judges in New Jersey that they really envy our system. Then they
would like to come to New Jersey. The other evening, about a
month ago, I had the pleasure of sitting next to the Chief Justice
of one of the southern States, and we were discussing the general
subject of administration of justice. Somehow or another, we got
around to the question of salaries. Well, I shall tell you and may-
be you won’t believe it when I tell you that the Chief Justice, who
devotes his entire time to the work in one of our southern States—
I dare not mention it obviously—gets the same salary that the
Chairman of this illustrious Committee here received when he was
judge of the Criminal Judicial Court in the County of Bergen,
which, if I am not incorrect, I think, Lloyd, was $6500 a year.
That is what the Chief Justice of one of the States gets, so you
can’t wonder at their marveling at our system of salaries in New
Jersey, at least.

Again, seriously, gentlemen, every time that we see an arbitra-
tion agreement in a contract, isn’t it shouting from the house tops
by businessmen, by intelligent people, that we have no confidence
in your court system? Why would they put an arbitration agree-
ment in a contract if it were not so? Is it not because of the in-
terminable delays?

Mr. Watson cited a hypothetical case where a suit starts in
Chancery and then wends its way through the law courts on the
question of a trial of title. Fortunately for me, and unfortunately
for my eclients, I paid my office rent for the first eight years of my
practice with a case just like that—just like that. It happened in
this way: Out in Bergen County where I come from there was a
fight over a little strip of road not as long as the width of this
room and probably forty feet wide, but there was a fight. I repre-
sented one of those ideal clients, a rich man who was mad and
wanted to fight—I mean, a perfect setup—and so, when we were
enjoined in the eourt of equity from building a structure on this
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so-called and alleged right of way, I promptly pleaded “title,” and
w2 had to go into a law court and decide the question of title. Well,
I am not going to bore you—every lawyer here has had cases of
that kind—with more illustrations of that type, but seriously, that
case was not concluded for eight years. I was moving along as the
case came along. My adversaries changed from time to time. There
happened to be a municipality involved and as different groups of
the Fathers of the Town came into being, different municipai at-
torneys came into the case, and I had to spend an afternoon in
conference to explain the history of the case, but none the less that
is what we were faced with.

Going into the serious questions that have been set forth here,
gentlemen, I have read these proposals; I have heard them argued;
I have discussed them with people who I believe should know; and
I believe that if the administration of Jersey justice is to regain
the meaning that was originally intended for it, we must amend
the Constitution, we must improve our judiciary article so tnat it
will really give Jersey justice.

Thank you.

Mg. ScHrROEDER: Mr. Paul.

Mr. PavrL: Mr. Mortimer Eisner.

Mr. EisneEr: Mr. Chairman, I simply want to say that a dis-
tinguished judge of Essex County who wanted to be here today,
Mr. Daniel J. Brennan of the Court of Common Pleas, told me to
say that because he is engaged on the Bench today he couldn’t be
here, but I was authorized to say for him that he favors a revision
and that he feels the need for a prompt revision in the judicial
system of this State.

I will not add anything further with respeet to that. Mr.
Watson and my colleague, Mr. Marsh, have already spoken of their
views, which I endorse, and you will hear Mr. Clapp, who can
speak with more authority on the subject than anyone I know. I
heartily favor the revision as proposed.

Mg. Paurn: Mrs. Andrew Steelman, representing the League
of Women Voters.

Mgrs. STEELMAN: Mr. Chairman and members of the Joint Leg-
islative Committee :

As representing the New Jersey League of Women Voters, I
speak with the other propoments for the judicial article of the
proposed Constitution. The League approaches the considera-
tion of Article V from the viewpoint of a citizen. We do not
have the temerity to feel that we can speak of the legal problems
which arise under our present judicial system. We do believe,
however, that the power of government is in the hands of the
people in a representative democracy such as ours, and it is there-
fore important that the framework of the machinery to carry out
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the functioning of this power shall be simple enough to be easily
understood by the average citizen, and therefore we feel that we
have the right to call upon our representatives in our legislative
branch of the government to exert their efforts to revise our
present court system so it may be more easily understood in its
setup than it is at the present time. The present system is so
complicated and unwieldy that even after long study it will be
an enigma to a vast majority of laymen. The very names of the
courts are meaningless to the people for whose benefit they are
established. We even challenge that many of the legal profession
will find it difficult to quickly give an adequate definition of oyer
and terminer. The confusion and delay occasioned by too many
courts having concurrent jurisdiction, with the numerous oppor-
tunities for appeals, the overlapping terms of the courts in which
the same judges sit, the multiplicity of the duties of the judges,
lack of central authority for administration and checking on the
work of the several courts, does not inspire the confidence of the
people in their courts.

I want to just interpolate here to emphasize what Mr. Watson
said in explaining in detail the intricacies of the overlapping juris-
diction of certain courts. I should like to add that we are not
qualified to discuss the legal handicaps which are involved, but I
do say that as citizens we are aware that they exist and of the
hardships which they exercise on some litigants, and that we are
impatient of long continued failure to remedy this particular de-
fect in our courts. The judicial branch of our government must
function efficiently and speedily if it is to provide an impartial
administration of justice for all liticants. The courts are the
bulwark for the protection of the fundamental principles of our
democracy. The League of Women Voters believes that the pro-
posed reorganization of the courts set forth in Article V does
simplify the system and does provide certain safeguards which
we think strengthen it. Therefore, we join with the proponents in
favoring this article. We do feel, however, Mr. Chairman, that
there are some failures in this article which we hope we may be
allowed to speak about under modification, and I hope that I may
be allowed to speak later in the day when that time comes. I
would like, in addition, to mention a newspaper clipping which
was handed to me when I came into this Chamber this morning,
and it deals with a report of a magazine which has been started
presumably by the New Jersey Freeholders Association, and it
speaks particularly of an article by a former Senator from New
Jersey, whose opinion I formerly valued very highly on many sub-
jeets, but I must say I feel if this article reports what he has said
correctly, it is a violation of trust that a public officer should so
misrepresent the provisions of this revised Constitution or pro-
posed revision, because this article states that if this revision went
into effect it would abolish the Court of Common Pleas. Of course,
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it will abolish the name of the Court of Common Pleas, but what
does that mean to the average citizen? It is a county court and
actually it is a misnomer in effect, because the Court of Common
Pleas is a civil court and the judges of the so-called Court of
Common Pleas are frequently sitting in the Criminal Court of
Special Sessions, Oyer and Terminer, and Quarter Sessions, and
therefore the jurisdiction of this court of Common Pleas is re-
tained under Article V of the proposed Constitution, and I think
that it is very unfortunate that the opinion should go broadeast
throughout the State that any group of influential public officials
are opposed to it simply because, and putting forth the straw
man, it will abolish the Court of Common Pleas.

Mg. Paun: Mrs. J. Siveke of the Passaic League of Women
Voters.

Mgs. Siveke: Mr. Chairman and members of the Committee:

The people of New Jersey have long been aware of the inade-
quacy of our courts and the general need to revise our outworn
Constitution. Freedom and justice are inseparable if democracy
is not to lose its true meaning. The unnecessary expense and in-
efficiency occasioned by our present intricate court administration,
as in other branches of State government, waste public and private
funds. This money is sorely needed in various other fields. I will
only mention one—public vocational schools for aeronautics and
other technical skills so necessary in our war effort. Such public
schools are few and now unavailable to the average youth of New
Jersey. To compete with aggressor nations we cannot afford to
tarry longer in directing our dollars in the right channels.

As a volunteer worker selling war bonds and stamps in Passaic,
it is an inspiration to witness the generosity of adults and even
children alike, contributing their share to the Government. Factory
and other defense workers are serving often on Sundays and in
double shifts to help production.

As a member of the Passaic League of Women Voters and
Secretary of the Passaic County Branch of the New Jersey Com-
mittee on Constitutional Convention, I respectfully urge our legis-
lators to strengthen the laws of this State by accepting generally
the recommendations pertaining to our court system. Only by
perfecting democracy first at home, through efficiency and econ-
omy, shall we survive as a nation, both in war and peace.

Mr. Pavn: Mr. A. C. Clapp of Essex County, author of an
article setting forth a proposal for unified court structure in the
State of New Jersey.

Mgr. Crapp: Mr. Chairman and gentlemen of the Committee:

In advocating the proposed judiciary article you have before
you, I shall, T think, fairly probe a large subject and demonstrate
the vitalities of the proposal, if T confine myself mainly to matters
which I have heard criticized. With that for an aim, I need sub-
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mit little by way of a brief on the proposed Supreme Court, for
our Court of Errors and Appeals, so far as I know, stands unde-
fended. Without discussing a transitional phase, our highest
court appears today as a flashback of the House of Lords, the
highest court as the colonists to New Jersey knew it, with the Ly
Lords sitting down with the Law Lords as the Court of Hrrors.
The rest of the world has come apace since then. And, indeed,
New Jersey has stumbled after the times to substitute lawyers for
many of the lay judges, but of uneven status they are. As it
stands now, we have in the court ten lawyers of one status, five
of a lower status, and one layman-—each with an equal vote. Give
heed, if you will, to the sheer waste of it—to pay sixteen men
to decide a case when concededly seven would be adequate! Give
heed to the unwieldiness of the body, so large as not to permit
of time for each fully to voice his thoughts, with the result, I am
told, that only three men now (an inadequate number for the
highest court) probe the usual case to the bottom, leaving the
remainder of the bench dependent on what they bring to light.

Controversies as to the proposed judiciary article arise not
over the Supreme Court but over the Superior Court, and prelim-
inarily here, one must examine the criticism of the many who have
been beguiled by the simplicity of the Federal judiciary article.
There it is written, without strapping down with constitutional
language the future structure of the lower courts, that “the judiecial
power of the United States shall be vested in one Supreme Court
and in such inferior courts as the Congress may from time to time
ordain and establish.” Well enough a provision of this sort was
for those who, with no experience to lean upon, had to devise a
court structure to meet the needs of a new form of government,
federal in nature. But for New Jersey the inadequacy of such
a provision, both political and juristie, is that there is a strong
body of sound opinion that will not permit of the Court of
Chancery and our other courts to be beholden for their existence
to the Legislature; the three great branches of government must
be kept independent.

Specialization of job is the key to the efficiency of justice.
But how may the judges come to specialize in a class of cases
and at the same time retain their independence of the Legislature
without constructing, in the Constitution, specialized courts and
thus trussing them with rigid constitutional terms? The proposal
before you replies: by putting into one court, the Superior Court,
“original general jurisdiction throughout the State in all cases”;
and then by giving to the rule-making power in the new Supreme
Court the task of dividing the Superior Court into parts and of
allocating this large jurisdiction among those parts, with the power
to redivide and reallocate as experience warrants. That Chancery
may have a certainty of a separate continuance, a section of the
Superior Court bears its name, the equity and probate section.
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Thus you have in the proposal a great rule-making power used
to gain specializaton and at the same time to lend flexibility for
the development of the court’s structure; but kept in this regard
beyond the hand of legislation. The new Superior Court stands
in contrast to the four specialized constitutional courts it sup-
plants, whose jurisdictions were petrified by our present Constitu-
tion in the historical form in which they happened to stand
in 1844.

Some criticism is leveled at the so-called merger of law and
equity in the Superior Court. There is very little of merger. There
is still to be a specialization of judges, though not a specialization
of courts. One of the prime reasons that every justice of the
Superior Court is made a judge of that whole court and not a
judge of merely one part is that there may be a minimization of
the waste that arises from those useless controversies over juris-
diction, springing up between specialized courts that serve no
purpose whatsoever to the litigant. Mr. Watson has told you of
concrete illustrations of that. This does not mean that a case
involving plainly nothing but an auto accident can be tried in
the equity and probate section if the plaintiff sues there. The pro-
posal requires that, subject to rules of the Supreme Court, every
controversy, legal, equitable or of a probate nature, shall be fully
determined by the justice hearing it. As in England, which has
had sixty-nine years of experience of a unified court such as this,
rules of court will require that in so far as practicable there be an
orderly specialization of jurisdiction within each part of the court.

The rule-making authority wields power in another regard,
again not subject to law; that is, over the administration—a broad
word—of all the courts of the State. Through that power, the
Supreme Court may set up a number of appellate divisions and
may perhaps designate the office of the Supreme Court Clerk as
a place convenient for searchers, for the docketing of judgments
and other papers effecting a state-wide lien. The word “adminis-
tration,” though broad in scope, is sufficiently plain. It embraces
a control of the business of operating courts and a checkup on the
work of the judges. Thus in the Superior Court the proposal
affords administrative adhesiveness within the court and the aboli-
tion of an aggregate of independent one-judge tribunals; but quite
beyond that, all the courts of the State are knit by administrative
controls into a real judicial department as a department of gov-
ernment, with a chief executive, the Chief Justice of the Supreme
Court. The federal department of justice under the headship of
the Attorney General has for the federal courts done much along
the lines of what is proposed in the checkup on the judiciary. But
it unfortunately brought the judiciary at times under the thumb
of a political master. Moreover, it is out of accord with the genius
of our institutions that the head of the department of justice, which
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practices in the courts, representing so powerful an adversary as
the (tovernment, should be charged with the superintendence of
the courts. That superintendence is urgently called for but it
should come, as is proposed, from within the court system.

Some aspects of the procedure and administration of the eourts
on appeal, of which I shall mention two of miscellaneous sorts
that have been criticized, have not been left to the rule-making
power but are laid out explieitly in the proposed Constitution.
First, contrary to our present practice, there is the suffrance of
appeals as a matter of right from any interlocutory order at law.
Glance at one type of interlocutory order. It is fast being recog-
nized today that pre-trial remedies are vital toward securing
justice in order that justice be not tripped by surprise. Without
the check upon the court insured by an appeal, these pre-trial
remedies are inadequate. Let me but cite to the lawyers the
shameful confusion that marks our law today as to bills of
particulars and interrogatories. Appeals are no secourge provided
they conform to the pattern of the proposed Constitution, which,
first, abolishes multiple appeals and leaves but one appeal as of
right; and second, speeds them up by requiring of appellate eourts
at least ten monthly terms instead of, as now, three terms a year.
This leads me to the second criticism bearing on the matter of
appeals—the authorization granted the Governor, when the
Supreme Court fails to decide a case within two months after it
has been submitted, to appoint a special term of the Supreme
Court from the justices of the Superior Court to exercise concur-
rently the jurisdiction of the court until the delay is cured. The
proposal stands out against the three to five months now regularly
taken to decide an appeal in our highest ecourt. But aside from
that, the proposal has been denounced as court packing on the
theory (I wonder if the newspapers rightly stated it) that should,
for instance, the decision of the pending railroad tax case be
delayed for two months in the highest court the Governor might
hand-pick his court to decide that case. This interpretation is
unreasonable. Plainly, a special term newly appointed would not
take over the railroad tax case but merely handle the fresh busi-
ness of the court eoming up until the railroad case is disposed of.

I have spoken as to the criticisms of the rule-making power and
of appeals. I should like now to speak upon several matters as
to appointments. The most obvious of the changes is the shearing
off of the Chancellor’s power of appointment that has grown in
magnitude over the last forty years until it is lushly attractive
to the political machinist. Regal are these appointments, made
without the advice or consent of any openly acknowledged power.
As it stands now, the appointments are of ten men at $18,000 and
fourteen men at, say, $16,000, not to speak of the more numerous
underlings and the vast deal of patronage which inheres in
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Chancery’s jurisdiction in the appointment of receivers and
trustees, the making of references and the allowance of substantial
counsel fees. The proposal checks and channelizes the course of
these appointments through our usual democratic processes. The
controversy over the Chancellor’s loss of this power will not be
much talked of but it will underlie much that is talked of.

In the matter of appointments two other criticisms have been
made: First, that the Governor makes no appointment to any
specialized part of the Superior Court or to any locality of the
State but merely to the Superior Court. It is left to the Chief
Justice of the Supreme Court under his administrative power to
place the newcomer. The matter of locality—that is, seeing that
the judges live in the localities in which they hold court—will, I
think, be taken care of quite practically by a Senate representing
the twenty-one counties. In the usual run—as such things work-—
a vacancy will be filled from the locality from which the last in-
cumbent came. The Chief Justice will but temporarily (as, be-
cause of illness on the bench) assign a man far from his home.
Likewise, the matter of specialization furnishes no practical diffi-
culty. True, a lawyer whose experience has been in equity may
be loath to take the chance of being assigned to try criminal cases,
and vice versa; but this I think can be left to the Chief Justice's
good judgment in assigning his men to get the most from them.

The next provision as to appointments that has been criticized
is that requiring appointments to the Supreme Court to be made
from those who have sat one year on the Superior Court. The
tenor of the criticism is that we will not get a Chief Justice
Hughes, a Justice Case, a Justice Heher, a Justice Katzenbach;
that by the time men are counselors at law of ten years’ standing,
having had four years of college, three of law school, one of clerk-
ship and three as attorneys, they will be in their forties and the
signally successful of them, those most wanted, may be loath to
give up their practices to sit on the Superior Court on the bare
chance of promotion, thereby lowering the quality of the lists from
which our highest court must be chosen. These considerations are
outweighed, I think, first by the prospeet of having appeals
decided only by those who know intimately the practicalities fae-
ing a trial judge; second, by the prospect of making the judiciary
a career with promotions for rewards; and third, by the prospect
of having a man measured when he is put on the Superior Court,
as an unwritten custom in Connecticut is said to measure him in
that State, to see whether he will be equal to an assignment on the
Supreme Court should he be needed there.

Criticism too has been leveled at the inclusion of the Common
Pleas Judges in the Superior Court, it being argued that the
county courts should be kept out of our unified court system much
as was proposed by the 1909 amendments. To me one of the things
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most to be gained by a reorganizaztion of the courts is the eleva-
tion of the dignity of Common Pleas Judges to the dignity now
enjoyed by the Viece Chancellors. Justice as between man and man
is settled by the broad diseretions entrusted the trial courts, for
the abuse of which an appeal is no adequate remedy. Should you
have to choose between the reorganization of our highest court and
the elevation in dignity of our Common Pleas Courts, I should say
unhesitantly that the latter is the matter of first importance. With
what reason do we put every foreclosure or other equity case to
be tried by those of ranking dignity, and leave murder cases to
be tried by inferior courts, two orders down in the judicial hier-
archy of New Jersey?

Most of all we need specialization here; the ablest Common
Pleas Judges will be the first to tell of the inefficiencies that spring
from the versatility required of them in the widely different causes
before them. Adding to the complexities of their tasks, the Com-
mon Pleas Courts and Orphans’ Courts present an understory of
law and probate courts which there is no need to keep separate
from the story above.

This brings me to the probate courts, as to which I have written
before. Mothered by the Heclesiastical Courts, grandsired by
obsolete concessions to the Church and the landed gentry, father
unknown, none of the little accidents alliterated as Jersey justice
has been so haplessly conceived as our system for the trial of
probate disputes. A small piece of the business is handled by ten
Vice Ordinaries and another but little larger piece by thirty-three
Orphans’ Court Judges. EKach, giving less than ten percent of his
time thereto, will, no matter how competent, have small chance
to put aside a stock of information for the efficiencies of offhand
use at hearings. Induced somewhat by this very circumstance, the
Orphans Courts have farmed out the largest piece of contentious
probate business—perhaps sixty percent, perhaps seventy-five per-
cent of it—to Advisory Masters ad hoe, many of whom having
but few cases of the sort must be paid substantially per case to
study up on rudiments. The historical concessions to the Church,
of which I speak, have split between the probate courts and the
court of chancery, the jurisdietion over the construction of wills
and their effectuation, in so undefined a way that at least a third
of the difficult controversies as to those matters in the probate
court are over the question whether the court has the power to
undertake the decision, a question of no moment to the litigants.
The historical concessions to the landed gentry have split between
the law courts and the probate courts the jurisdiction over wills
so that a probate court ean constitutionally have but a limited
effect over land; and thus it is, under our Constitution, that a
will may be good as to land devised and bad as to personalty
bequeathed.
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‘Were one to devise a system for the adjudication of probate
disputes, could aught be more obvious than to turn the business
over to specialist fulltime judges sitting in the Probate Part of a
Probate and Equity Section of a court “having original juris-
diction throughout the State in all cases.” Such Part could deter-
mine as well the construction of wills, inter vivos trusts and
devises, as pass upon caveats, settle accounts and distribute estates.
Because there would not be enough business for such a specialist
in each county, one justice would be assigned to several counties
with a weekly, or in the smaller counties a less frequent, motion
day in each county, the justice traveling to the litigants and not
vice versa. Too, there should be only one appeal as of right in-
stead of two or three; and that to a court en banc—with a further
review only if allowed by the banc or the highest court or if
there be a dissent in the banc or if a constitutional question be
raised. Again the clerical work and non-contentious business of
the Probate Part should be handled by a specialist, the present
Surrogate; and there should be a single head for all the courts
of the State, a Chief Justice, with the fullest administrative
powers. Thus there would be offered the specialization making up
the genius of the New York Surrogates with their jurisdietion,
taken from the Chancellor, over the construection of wills and,
taken from the law courts, over land as well as personalty; but
added thereto, flexibility for improvement and administration.

These be the unwritten ideas and this the system lying within
the frame of the proposed Constitution. One may have a fear
that those thumbing the thin report of the commission and perhaps
its minutes may not see the volumes of its reflections, too fat to
be reported. The formulas of reform written in the abbreviations
of constitutional language may speak but to the reformers. Within
the compass here, I have been able to cite little more than the con-
troversial corners of the proposed Judiciary article. But who of
intellectual rectitude can look at those corners and not say, here
indeed is a long advance.

Mg. SCHROEDER: We will now recess until two-o’clock.

(Recess)
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Afternoon Session
on
Proposed Revision of the New Jersey Constitution
Article V. “Judicial”

The Joint Legislative Committee re-convened in the Assembly
Chamber at Trenton on Wednesday, July 29, 1942, at two o’clock
P. M., pursuant to announcement previously made.

The Chairman opened the Hearing and the Hearing proceeded
as follows:

Mr. ScHROEDER: Mr. Paul.

Mr. Paurn: Mr. Charles Roemer, former City Attorney of
Paterson.

Mr. RoEMER: Mr. Chairman: I appear here today as a citizen
of New Jersey. We have heard a great deal about these judicial
proposals. Most of it has been good, and I see no particular point
in repeating what the previous speakers have said or re-emphasiz-
ing them. I agree with all of them but desire to make some ob-
servations, however, which I think or hope will be of some assist-
ance to your Committee.

Most of the criticism that has been leveled at the judicial sys-
tem of New Jersey has been in the direction of the fact that our
courts are cumbersome, that their jurisdiction is overlapping, and
that expert minds have difficulty in comprehending the exact
jurisdiction of the several courts of this State. Mr. Ford this
morning indicated that as a result of that situation he was enabled
to pay his rent for eight years as a result of a complicated land
title action. That was probably a desirable thing from his point
of view, but I would like to go beyond that, and I think I ean
quote nearly every lawyer of this State when I say that there is
hardly a day that passes but what a lawyer ushers some person
out of his office who has a valid cause of action, but who is unable
to secure justice in this State because of the extraordinary costs
that are entailed where there is a conflict of jurisdiction or where
several courts have to be engaged in in order to litigate a given
set of facts or given legal situation. It has been said that justice
delayed is justice denied. What are we to say about the hundreds
of citizens in New Jersey who are deprived of justice in any form
because of the utter inability to secure a day in court even
though they may have some valid cause of action? I believe that
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the program that has been presented to the State of New Jersey
by the Commission is excellent because it gives us administrative
control of the courts for the first time. As a matter of faect, it
clears up many things which most of us are not aware of. For
example, there is nothing in the Constitution of New Jersey today
which even requires that members of the Supreme Court shall be
lawyers. Most of us seem to think that only the lay judges can
be non-members of the legal profession. As a matter of fact, there
is nothing in the Constitution that requires that members of the
Supreme Court be members of the Bar, and I presume the same
thing applies to the Chancellor of the State. While it is true that
it is not very likely that any Governor with the advice and con-
sent of the Senate would appoint a non-lawyer to the Supreme
Court or as Chancellor of the State, the fact remains that no quali-
fications can be found in the New Jersey Constitution for the mem-
bers of its highest courts.

I think it is an excellent thing to have an integrated judicial
system, and I have before me an editorial of the Paterson Evening
News, which appeared in 1939, which I believe is most helpful at
this time. The editorial reads as follows:

“The late Newton D. Baker often told the story of how,
on a visit to London, he witnessed no less a personage than
the Lord Chief Justice himself deciding a $76 houseboat
case.

The incident so impressed itself upon Mr. Baker’s mind
that for the remainder of his life he urged that there be
only one bench in all jurisdictions, with only the highest
type of lawyers appointed to it, and each of them forced,
by custom or by law, to preside at all manner of cases. This,
he claimed, would insure a better grade judiciary than we
now have and it would also keep the judges close to the
problems of all the people. Many lawyers today incline to
agree with him though so far few have felt free to advocate
it with an appreciable vigor.

Several magistrates in New York City, who listen to
only so-called minor cases, would grace the highest ecourt in
the land, their daily contact with the tribulations of ordi-
nary men and women having enlarged their vision and
broadened their sympathies, while many superior judges
could learn a great deal by spending time in police court.
The absurdity and hardness of opinion issuing from appel-
late courts spring from the fact that their judges have long
since lost touch with common humanity. Instead of consid-
ering it an indignity to sit in police courts, they should
consider it a privilege and a duty.”

I think those sentiments are excellent.
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Mrs. Steelman this morning said something to the effeet that
the average lawyer would have considerable difficulty in defining
what we mean by Court of Oyer and Terminer. I might say that
they might have some difficulty with even ordinary English words
that appear in our present Constitution. It was always my notion
that supreme meant the highest. When we speak of the Supreme
Ruler of the Universe, we don’t speak of somebody higher than
that. When we speak of the Supreme Court of the United States,
we speak of the highest court of the United States; but, when we
speak of the Supreme Court of New Jersey, we don’t mean the
highest court of New Jersey as every lawyer and layman will
readily understand, which I hope will enable me to emphasize
this story that I clipped from a recent legal magazine. The story
involves a Negro butler who asked time off to go to a meeting
of his lodge. “The lodge can get along without you, Sam,” he was
told, “You are not the Master, are you?’ “No, suh, I ain’t the
Master,” Sam replied, “I’s only the Supreme King. There is
seven above me yet.”” That reminds me of the unusual anomaly
of having a Supreme Court and then waking up to find that, as
far as the average layman is concerned, there is another court
above that.

No matter where we touch this matter of judicial reform, I
think we must be convinced that it is the one sore spot in the
whole history of constitutional reform in this State. For the past
gixty years, at least one-third of all the proposed constitutional
amendments that originated either with the Legislature or else-
where have dealt with judicial reform. Most Governors that have
given any thought to constitutional reform have advocated judicial
reform particularly, and I am speaking now of Democratic Gov-
ernors and Republican Governors; they have all seen the need of
it. Now that we have this splendid opportunity to give New
Jersey a new Constitution, I hope that the Legislature and the
people of New Jersey will unite so that we may face the post-
war world with some modern machinery so that the needs of this
great State can be truly met. Thank you.

- Mgr. Pauvn: Mr. Bugene C. Gerhart of the University of
Newark.

Mg. GERHART: Mr. Chairman and Members of the Committee:

I have been asked to read a telegram that was addressed to
your Committee Chairman from Mr. Hertzel Plaine, who is the
State Chairman of the Junior Bar Conference of the American
Bar Association. The telegram is dated today and reads as
follows:

“Any worthwhile change in the judicial system must
embrace simplified judicial machinery. The Junior Section
of the New Jersey State Bar Association and the Junior
Bar Conference of the American Bar Association in this
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State went on record in January, 1942, at their annual meet-
ing, for the principle of unification. This means simply
one court for the trial and disposition of all causes, pro-
viding specialist judges within the system, rather than spe-
cial courts, and a right of review against arbitrary action.
The plan was derived by Roseoe Pound from the best of
American and English jurisdictions, and is, in the main.
the present English system, adopted almost one hundred
years ago. New Jersey has not kept pace with its ancestry.

The Revision Commission was made aware of the sen-
timent of the Junior Bar groups, who comprise over one-
fourth of the organized bar in New Jersey; and the Com-
mission has recognized the unified court principle in the
proposed judiciary Article. In consequence, your commitee
may be assured of the support of the future leaders of the
bar in recommending the basic principle of proposed Article
V to the people of New Jersey.

Respectfully,

H. E. PraNg,
State Chairman, Junior Bar Conference,
American Bar Association.”

It is on behalf of the younger members of the legal profession
and particularly those lawyers of the New Jersey Bar who are
members of the American Bar Association, Junior Bar Conference,
that I appear before your committee. In presenting to your com-
mittee their views, I wish to make only two points:

First: The members of the Junior Bar Conference of the
American Bar Association in New Jersey have been actively coop-
erating with the Junior Section of the New Jersey State Bar Asso-
ciation in the advancement of the court plan which is now em-
bodied in Article V of the proposed revision. These lawyers, I be-
lieve, are overwhelmingly in favor of the proposed court plan.
They have confidence in the scholarly way in which it was drafted.
They believe that it corrects most, if not all, of the evils which
plague the profession and the public under our present outmoded
court set-up. Being members of the American Bar Association
they are interested in helping to assist in the improvement of the
administration of justice in New Jersey. These men feel that the
proposed court plan established by Article V of the Revision will
result in greater efficiency and convenience, especially to the
publie, and also to the legal profession.

Second: On behalf of the younger men in the profession, we
would like to urge the committee to weigh seriously any ecriticisms
of the proposed plan, particularly from some of the older members
of the bar. Criticisms of the proposed plan based on the merits
of the plan are to be sought after and encouraged. On the other
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hand, eriticism not based on the merits of the plan but merely pro-
pounded to place an obstacle in the way of the proposal because
change will involve passing inconvenience to an influential minor-
ity of older members of the bar is hardly worth the attention of
this committee. Such an attitude of mind probably overtakes most
of us as we near three score years and ten, which may be the
reason for the provision in Article V of the Revision which pro-
vides that, “No justice or judge of any court shall continue in
office after he has attained the age of seventy.” While seventy
and senility are not synonomous, still it is appropriate to point out
to the committee that when in 1912 our then new Practice Act
was proposed and finally adopted, there was a storm of eriticism
from members of the bar, particularly from certain older members
familiar with the common law forms of pleading, that the pro-
posed Practice Act was radical and would ruin the adminstration
of justice. Since the Act has been tested and tried for the last
thirty years, there was obviously no merit in such eriticism. The
view that “what was good enough for our forefathers is good
enough for us” is an unprogressive and emotional approach to our
present problem.

Therefore, we younger members of the bar urge the committee
to serutinize carefully the eriticisms of the proposed new court plan
and to insist that such criticisms go to the merits of the plan. We
younger men are behind the proposed revision because we believe
it is a vast improvement. We are not afraid of it because it is a
change.

Mg. Pavn: Miss Evelyn Seufert, Co-Chairman of the Bergen
County Unit.

Miss SEUFERT : Mr. Chairman and Members of the Commission :
‘We have heard much this morning about what is wrong with our
courts, and there seems to be throughout the State unanimous opin-
ion that our court system is an antiquated system. We get what
amounts to in New Jersey a denial of justice. Why isn’t something
done about it? Why since 1875 and 1880 have the lawyers of the
State, the statesmen of the State and the general public admitted
that our court system did not function properly, that we couldn’t
get the right kind of justice in New Jersey, and yet why have we
continued to have this kind of a system for over sixty years since
the agitation started, we will say, way back in 1880% Well, the
answer is that we have tried to change things.

In the first place the courts themselves have tried desperately
to ease up the situation, to try to give justice, but they have been
hampered all along the line. For example, in the Court of Errors,
our highest court of appeals, where the justices not only serve
three terms a year as members of the highest court and listen to
final determinations, but also part of them serve as members of the
Supreme Court of this State, part of them serve as members of the
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Court of Pardons, and some of them carry on their own business
when they are not acting as lay judges, justice is delayed in the
Court of Errors and Appeals because the judges have just too
many jobs to take care of. They can’t be a Supreme Court Justice
and a Court of Errors Judge and do two jobs well at the same
time; so what the Court of Errors has tried to do in order to
facilitate matters in our highest court is, as has been said this morn-
ing, divide up the work and let a few of the judges hear each
case and then sit down and talk it over with the rest. The Bar
Association some time ago, a few years ago, questioned the con-
stitutionality of such an act, but realized that the necessity there
was the mother of invention. Since that time in order to expedite
matters further, the Court of Errors now hears one hundred and
seventy-five cases a term where it used to hear only one hundred
cases a term; and, of course, at the same time its Supreme Court
business has increased. How can it do that; by two avenues
which, of course, do react unfavorably to the litigant. In the first
place, the Court of Errors has been forced to deny all arguments
on motions; all must be printed now. That, of course, is a very
expensive process for the litigant. In the second place, it has been
forced to limit all oral arguments in trials of cases to one-half
hour. We know that in many cases it is not possible to fairly and
fully present a case in the highest court in one-half hour, but the
judges have been forced to adopt a rule like that in order to expe-
dite matters. So in an attempt to relieve this situation, the courts
have had to take action like this which reacts most unfavorably to
those involved in the cases.

In the case of separation of law and equity, much has been
said this morning about persons getting involved in one court and
finding they have to go over into another court because we do not
have, along with only one other State in the Union, a merger of
law and equity in our court system. The courts have tried and
the Legislature has tried to get around that. Suppose, for example,
you find yourself as a creditor, and Mr. X, who owes you money,
and the debt is due, takes his real estate and puts it under the
name of somebody else so that you as the creditor can’t try to
collect on that real estate to pay the debt owed to you. You go
into equity to get that conveyance of that real estate to a third
party set aside because you want to levy on that to satisfy your
own debt. You find that you cannot do that until you first go into
a law court and prove that such a debt exists. So, as many ex-
amples have been given this morning, you have two actions there
instead of one. The Legislature quite some years ago realizing the
hardship placed upon the litigant in a case like that, in 1919 passed
a law providing that actions for debt and for damages on breach
of contract could be brought in the Equity Courts; and what hap-
pened? A little later the courts of New Jersey declared that sueh
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an act was unconstitutional, that the Legisrature could not try to
assist 2 litigant in such a situation because the Legislature couldn’t
give to the Equity Courts the power of jurisdiction that the court
said belonged by the Constitution in the law courts. So here we
find the Legislature stymied in trying to merge actions for the liti-
gant in law and equity. Also, let’s look at it from another angle.
Suppose you, as a litigant, find yourself in a law court when you
realize the action ought to be in an equity court. Well, the Legis-
lature passed a law providing for a transfer of causes. You could
transfer your cause into the equity court by what process; merely
by getting an order of transfer from the court which sounds simple
enough. It is just a clerical procedure. But what have the courts
decided in that ease; that the mere business of getting an order of
the court to take the case out of a law court into the equity court
is an action in itself and it is a final judgment and appealable. So
before you even get into the right court, you may have to gu
through a whole action to determine whether you can do it or not.

The Legislature and the courts have also tried to remedy the
situation in the lower courts. Take, for example, the district
courts. Many of us have had experience in those courts and we know
that because the judges are not able to give full time because, of
course, most of them do practice on the side and they have to, to
make a living, these courts perhaps are only open two or three
days a week in some counties, in some counties only one day a
week, and in very few counties are they open every day. As a
result of the congestion of the calendar in these distriet eourts
which are now so erowded, you may by consent of both parties try
your case without a jury, and that of course hastens matters con-
siderably. But it has gotten to the point now where lawyers in
order to deliberately delay cases and thereby bring about a denial
of justice for the other party, deliberately ask for and demand, as
they have a right to, a jury trial. In many of the district courts
if you demand a jury trial, your trial is held up anywhere from
one to two years. So, once again, the Legislature in trying to assist
has been brought to a halt by other processes. Likewise, because
the distriet courts have become so crowded, we have been forced to
create again small cause courts in some counties such as HEssex and
Passaic, and these small cause courts are doing a land office busi-
ness. There is no administrative head. In many cases justices of
the peace preside. Justices of the peace are responsible to no
superior judicial officer, and the unfortunate result of that is that
nowadays frequently “J. P.” is referred to not as justice of the
peace, but justice at a price. So we see that the courts have been
balked themselves in trying to relieve the congestion of the courts
which is due to our antiquated system. Has the Legislature tried
to do anything about it? Yes, the Legislature has tried to do more
than any other group in this State since 1875. I would like to
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review for you for a few moments just what has been done by the
successive Legislatures to relieve our judicial conditions and to
bring about judicial reform; and I think the record is clear, up to
date nothing has been accomplished.

‘We start back in the history of judicial reform in this State in
1875, a bare twenty-one years, thirty years after this Constitution
was adopted. There we find the one and only amendment that has
ever been passed referring to the judiciary in this State. That
amendment had to do with Article VII, Section II. Before that
time Common Pleas Judges were selected by a joint session of the
Legislature. Article VII, Section II, Paragraph 1, which was
adopted, part of which, by the 1875 amendment, provided that
judges of the inferior courts of common pleas shall be nominated
by the Governor and appointed by him with the advice and consent
of the Senate. If you will turn to Paragraph 2 of that same sec-
tion, Article VII, Section II, you will find the former provision
which still is in the Constitution and that former provision pro-
vides that Judges of the Court of Common Pleas shall be appointed
by the Senate and the General Assembly in joint meeting; they
shall hold their offices for five years. That was a clerical error.
When we adopted the 1875 amendment, this second paragraph
should have been stricken out, but it was not. Four times since
then, in 1890, 1903, 1909, and 1927, an amendment was proposed
to rectify this error; each time it was voted down by the public.
So we still have the situation where in our Constitution in the
same Section II of Article VII the Common Pleas Judges are both
selected by joint sessions of the Legislature and appointed by the
Governor and confirmed by the Senate. In other words, even a
clerical error we haven’t been able to have changed by judicial
amendment to date.

‘What about other attempts to reform our judiciary? A real
serious movement started back in 1880. At that time judicial
amendments passed the Assembly. I will not take up your time to
go into the body of those amendments and tell you what they were.
It is a day’s job to do that, but just a brief review of when these
things were submited and what happened to them perhaps will
show why we have been so stymied. In 1881 judicial reform was
a subject of a commission which was appointed by the Governor
to study judicial reform and report back. It might interest us,
who are now spending part of our vacation in Trenton, to note at
this time that that judicial reform commission held its hearings
in the summertime, but they held them at Liong Branch and At-
lantic City, and the hearings, so the reports say, were very lively,
very well attended, and well enjoyed by all. But even so, Long
Branch or Atlantic City notwithstanding, no legislative action
ever followed the work of that commission on judicial amendments
wheh had been appointed by the Governor at the request of the
Legislature.
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In 1883, the amendments passed the Assembly and that was all.
In 1885, the amendments passed both houses. Nothing happened,
of course, the amendments have to go through two sessions of the
Legislature. Nothing happened in 1886. In 1887 Governor Green
devoted half of his inaugural address to advocating judicial reform.
Finally in 1888 Governor Green was successful in getting judicial
reform amendments past the Assembly but not past the Senate.
In 1889 we find that action came up to remove the ambiguity of
selection of Common Pleas Judges. It passed both houses of the
Liegislature. It passed both houses of the Legislature again in
1890, but was rejected by the publie in the special election of
1890. Four years later in 1894 we find the Legislature requesting
the Governor to appoint twenty discreet commissioners to prepare
such amendments as would render the administration of justice
more simple, speedy and economical. The Commission did so.
Apparently they were a little too disereet because nothing hap-
pened the following year. Two years later these amendments of the
Commission passed one House. In 1897 they passed the Senate,
which they hadn’t passed the previous year, but got defeated in
the Assembly. TIn 1901 and 1902 it looked pretty ideal because
they got through both houses so that in 1903 we had a series of
judicial amendments to bring about judicial reform which had
passed two successive houses of the Legislature, and they were pre-
sented at referendum to the public in 1903. They were rejected by
the public at a speecial election in 1903, and it is interesting to note
that that was the only special election where only judiciary amend-
ments were considered. Other times judiciary amendments went
down in defeat with other amendments, but in 1903 only the
judiciary articles were considered and yet they were defeated
because at the last moment they did become a partisan political
issue, which it had been agreed would not be done previous to
that.

In 1905 another commission appointed by the Governor re-
ported on judicial reforms. Nothing was done in the Legislature
about the report of that commission. Nothing was done for two
or three years. In 1908 the proposed judicial amendments passed
both houses. They did again in 1909. So we find once again
judicial reform amendments coming to the public for a vote. In
1909 we had a special election. It looked as though we might at’
last get judicial reform in New dJersey, but there were other
amendments at that special election also, an amendment having to
do with special elections, an amendment having to do with the in-
crease of legislators’ salaries. The judicial amendments went down
with the other two amendments. Nothing happened then for al-
most twenty years in the way of judicial reform in this State out-
side of spasmodie attempts by groups and individuals.

Coming down to more recent times, in 1926 proposed judicial
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amendments passed both Houses of the Legislature. I think that
was due to the activity of the New Jersey State Bar Association.
Those amendments passed the Assembly again the following year
but were defeated in the Senate. In 1927 we find they came up
for special election but were defeated. If you recall, there were
four amendments voted on in 1927. The only amendment which
was passed was the zoning amendment. The judiciary amendment
went down then too. The Legislature tried different tactics in
1931. Everything so far had apparently failed. The courts
couldn’t bring about any sucecessful changes; the Legislature
couldn’t. In 1930 the Legislature created the Judicial Council and
the act creating that Council provided in part:

“It shall be the duty of the Judicial Council to make
continuous study of the organization in relation of the var-
ious courts of the State, counties and municipalities; the
rules and method of procedure and practice of the judicial
system of the State; the work acomplished; and the results
produced. It shall from time to time submit for the con-
sideration of the justices and judges of the various courts
such suggestions in regard to the rules of practice and pro-
cedure as it may deem advisable, and shall report annually
to the Governor on or before December 15 such matters as
it may wish to bring to his attention or to the attention of
the Legislature. The Council shall cooperate with the Leg-
islature and its committees and shall from time to time,
upon request, aid and advise the Legislature and its com-
mittees upon any subjet of law or procedure which may be
before the Legislature for action.”

The next year, in 1931, the Legislature did direct the Judicial
Council to submit to the following Legislature, which would be in
1932, its findings and recommendations as to the amendments to
the judiciary article of the State Constitution. In 1932 the Judi-
cial Council did submit such proposed judiciary amendments to the
Legislature. And, ladies and gentlemen, those proposals have still
to be acted upon by the Legislature; that is, I mean acted upon
favorably.

From that time on, although Governor Moore subsequently ad-
vocated their passage, the State Bar Association in 1932 advocated
it, the local bars did, every single county bar association in the
State advocated the passage of these judicial reforms, nothing
more was done about it. In 1939 a bill was introduced which in-
cluded these judicial reforms suggested by the Judicial Counecil ;
it was defeated. In 1940 it was again introduced, passed in the
Assembly, I believe, and defeated in the Senate. That is the pres-
ent status of judicial reform by amendment.

In conclusion it would appear that our attempt to reform our
judicial processes and bring them up to date so that there will not
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be a denial of justice in New Jersey cannot be successfully dealt
with by judicial amendments. The Legislature has tried again and
again. When it was successful in getting them passed on three dif-
ferent occasions, the people have voted them down. The answer
apparently is, and there has to be an answer very shortly, that it
cannot be done by piecemeal legislation. Apparently the lawyers
of the State and the bar association of the State and the courts ot
the State are not working in close enough cooperation to put this
thing across, so it looks as though it remains for the people to put
it across with the help of the Legislature by some other method
other than piecemeal amendment.

Mr. Paurn: Miss Ruth Rappaport, New dJersey League of
Women Shoppers.

Miss Rappaport: Mr, Chairman and Members of the Com-
mittee: The New Jersey League of Women Shoppers has gone
on record as favoring the revision of the New Jersey State Con-
stitution, preferably through the most democratic way, a constitu-
tional convention., While we recognize that the draft of the revised
Constitution is certainly a step forward in the right direction, we
feel that to obtain a really economic, efficient and impartial gov-
ernment, certain changes are advisable in the Proposed Consti-
tution.

We believe that the revision of the judicial system as provided
for in Article V will aid in the administration of justice and will
undoubtedly reestablish respect for Jersey justice. We endorse
and approve the recommendations of the Commission. We hope,
however,. that your Committee will include in its report to the
Legislature the lower courts in these reforms.

Although it may be not quite in order at this time, since we
have not had a chance to come down and speak before, we would
like to put ourselves on record concerning some other provisions:

(1) The veto power of the Governor should be strengthened.

(2) The Governor should be permitted to succeed himself.

(3) A constitutional convention should be held every fifteen
years or the amendment processes simplified.

(4) The establishment of Assembly distriets as the more demo-
cratic election system, which would abolish the “acres over people”
basis of representation; also the establishment of initiative and
referendum.

Mr. Pavn: Mr. P. J. Schotland, the Assistant Corporation
Counsel of Newark.

Mr. ScmorrLAND: Mr. Chairman, members of the Committee
and ladies and gentlemen: I think I am a little bit out of the gen-
eral run of things because I have had the pleasure of practicing a
little more than four decades, and yet I heartily and sincerely
favor the reform in the judicial system recommended by the Com-
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mission as published. I think it shows a careful study of the
troubles in our present system and a very, very fine, comprehensive
reform to abolish the troubles and insure justice to be handed out
evenly and equitably to all the people.

The one thing that must stand out in everybody’s mind in con-
sidering the necess1ty for getting judicial reform as quickly as
possible, assuming that through a change of conditions the con-
gestion of the courts is not quite as prevalent as it was a few years
ago, is nevertheless this situation: Trials of cases that might be of
the utmost importance, possessing the greatest number of compli-
cations of all kinds, that might deal with all sorts of complicated
questions of law, take place naturally before the nisi prius judge
and jury. The nisi prius judge, be he ever so able, must decide on
the spur of the moment, and if he possesses the wisdom of Solomon,
he couldn’t always be right. If you stop and figure the number of
cases that are taken up on appeal, the number of pages consti-
tuting the states of the case, the number of pages constituting
the briefs submitted by counsel; and then take on the other
side the number of minutes in the day, you would find that if the
judges of our present court of last resort were to actually carefully
study every case that is up before them on appeal for decision, it
would be a physical impossibility for them to decide ten percent
of the cases that they do decide under the present system. There
aren’t enough hours in the day and night to permit them to read
a hundred states of the case. Let’s assume they would limit them-
selves to a hundred for a term, a hundred states of the case and
two hundred briefs in any one term. If they did nothing else, if
they neither ate nor slept nor moved except read those cases, it
would be a physieal impossibility to do it.

Of course, it has been very clearly and most interestingly
pointed out how the courts have themselves tried to overcome the
disadvantages. 1 only call attention to that physical fact, not
only because it is an actual fact, but because it points out the real
necessity for reform as quickly as possible. In considering reform,
while I was quite familiar with the original common law practice
before the adoption of the 1912 Practice Act and have practiced
pretty actively since the adoption of the 1912 Practice Act, I am
not tied to the old systems. I can clearly see the merit and the
advantages of the present article as prepared by the Commission.
I don’t know of any better system extant than that proposed here.

I will take your time to point out a few of the reasons. In the
first place, the system arranged is so flexible that it will enable our
courts, under the supervision of the Chief Justice and his Director,
to see that the business is conducted in an efficient manner; that
where there is need there, there will be judges; that justice will
never be denied because it is delayed, and will never be denied at
all so far as it is humanly possible to grant it. The system pro-
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posed, in arranging for the Supreme Court to really be a Supreme
Court, gives that court, by limiting the business that is going to
be foreed upon it, an opportunity to carefully study and consider
all appeals coming before it and decide according to law and jus-
tice. If this is enacted, I dare say in less than ten years the opinions
written by our Supreme Court will again command the respect of
the opinions of our ancient judges, and the courts all over the land
will again look to how New Jersey decided a complicated or diffi-
cult problem and be persuaded by the reasoning and argument
there used to follow suit.

The flexibility that I referred to, you will note, isn’t limited to
having one appellate division or two appellate divisions, but as
many as are necessary—not in just one place but wherever neces-
sary. You don’t have to keep them all the time, either. You keep
them going as long as there is an actual demand, so that all appeals
in most cases that come before the appellate division will be de-
cided within the two months provided; they will be decided as
close to the place where the litigants and their ecounsel live as is
possible; they won’t have to come from all over the State to one
place, congest the calendar as well as the business; they will be
decided by judges who will have nothing else to do but consider
those particular appeals, study them, and decide them carefully.

Another great advantage is this: This proposed judicial re-
vision provides for New Jersey a court system which will be out-
standing. The composition of the court will be made up of judges
who are judges. Once he is appointed to the Superior Court, he
will have nothing to gain for himself and his reputation except by
devoting himself conscientiously to the duties of his office, knowing
that if he shows his ability as well as his integrity during the first
term of his appointment, he will be reappointed, or there will be
such a clamor against his being turned down that the Governor
will be compelled to reappoint him, and once having been reap-
pointed, having proven his qualifications, he is there for the rest
of his judicial life.

True, it is fixed at seventy, and it is a wise limitation, because
many a judge has unconsciously seen his reputation as a great
jurist, as a learned scholar, ruined by the opinions that he wrote
very late in life by continuing too long on the bench, so it is a wise
limitation because it enables a judge to work in that high and hon-
orable capacity so long as his mental powers are at their peak.
Regardless of the fact that there are exceptions like Justice Holmes
of the United States Supreme Court and our own late Chief Justice
Gummere, whose mental vigor continued more than a decade after
seventy—they are only exceptions and to adopt the rule is far
wiser than to risk the other just because there are, here and there,
exceptions.

Then the fact that this system enables the Chief Justice to
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assign a judge, who has specialized and is especially learned and
able and thoroughly understands any particular branch, to sit and
devote himself to that branch is giving the people at large the ben-
efit of expert judicial treatment.

I don’t know of anything that could be said to recommend any
improvement or any amendments to improve the proposed judicial
part of this Constitution, and I therefore heartily recommend that
everybody get behind it to see that it is adopted. I lived through,
and practiced through, some of those periods when judicial amend-
rments came before the public, which were referred to by one of the
previous speakers, and my observation taught me that the reason
for the defeat of the proposed judicial amendments was two-fold:
First, the fear of the general public, when they were not properly
enlightened upon the question, that the lawyers were trying to
deprive them of some of their constitutional rights, and the fact
that there was always here and there an old fogy who had been
great in his time, accustomed to the old system, who would write a
newspaper page letter, have it published in the papers for every-
body to read, pointing out the beauties of the old and criticizing
the new, without taking the pains to study it or see its good points.
That is the reason that I urge that all members of the Bar—you
can’t deny the necessity for immediate judicial reform—get behind
this unitedly and publicize the harm of the old and the good of
the new, so that the people at large will know that in attempting
to adopt this revision of the Constitution the lawyers are not trying
to deprive the people of their constitutional rights, but are using
their knowledge, their experience, their interest in the welfare of
the people, to insure their future welfare.

Thank you.

Mg. SCHROEDER: Are there any other proponents of Artiele V1
If not, we will proceed to hear the opponents. We will hear from
Mr. R. Robinson Chance representing the Manufacturers Asso-
ciation of New Jersey.

Mg. Cuance: Mr. Chairman and Members of the Committee:

I shall not attempt to put the Republican members on the spot
and tell you what you have to do to live up to your platform,
any further than to say that you have heard what I have thought
about the preceding sections and articles; and if I am right about
what they stand for, your platform doesn’t make you take this
yellow-backed proposal entitled “Report of the Commission on
Revision of the New Jersey Constitution.” I have listened with
considerable interest to the lady who gave us the learned history
of what has happened to what certain people thought were judicial
reforms in the past. As I heard her going through all of this
history, there ran through my mind the statement “history re-
peats itself.” Perhaps we shall see history repeat itself with this
proposal.
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I heard someone suggest that we couldn’t amend a constitution
piecemeal and there ran through my mind this quotation
from one of the books that I happen to have with me: “Any sweep-
ing revision of the fundamental law is bound to contain some
articles which will antagonize influential groups of the people
The whole Constitution may thus be defeated by a combination of
a number of elements which object to particular parts of it; so
while a majority of the people may favor a majority of the parts,
every group in the majority objects to some one part. In order
to avoid this difficulty, New York made a successful experiment
in 1938 in submitting the proposed revision which had been
worked out by a convention. It provided for a separate vote on
each Article. Several new additions were in this way approved
which might have failed in a vote on the Constitution as a whole.”
That is what one of the professors thinks about it. However, cer-
tain other New Jersey professors may think otherwise.

I have also kept in mind that the resolution which appoints
you indicates that you are appointed to aseertain the sentiment
of the people of New Jersey as to the various proposals and ree-
ommendations for change in the New Jersey Constitution made
by the Commission on Revision of the New Jersey Constitution
and to report thereon. Again I take this opportunity to point out
that I am registered in opposition, and what I am registered in
opposition to is proposals and recommendations that you are di-
rected by your resolution to obtain the sentiment concerning. There
seems to be some effort to indicate that the Manufacturers Associa-
tion of New Jersey is opposed to everything, that they are op-
posed to any possible change in the Constitution. I hope the
newspaper men will hear this one. I repeat, as I said in my first
address to you, that the Manufacturers Association has not au-
thorized me to commit the Association finally to any attitude or
course of action in advance of the determination of this Com-
mittee as to whether you will recommend the submission of all or
parts or none of the proposal to the consideration of the elee-
trate. In other words, the Association does not go off half-cocked
and say, “We are for this,” without hearing what the proponents
have in favor and what the opponents have to the contrary. To
make clearer that position, I am going to make just one prelim-
inary statement before I go on to the text, and take the liberty,
if I may, of reading a communication which went out over the
signature of Mr. Henry W. Johnson, President of the Manufae-
turers Association of New Jersey, in their weekly newsletter to
their members. It is headed:

THE ASSOCIATION’S PARTICIPATION IN THE PUBLIC HEARINGS
ON THE PROPOSED NEW STATE CONSTITUTION.

“The Manufacturers Association of New Jersey recog-
nizes the importance of the discussions concerning the pro-
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posed new State Constitution sponsored by the Commission
on Revision of the New Jersey Constitution which are tak-
ing place in the Assembly Chamber at the State House
before the Joint Legislative Committee appointed to hold
public hearings on the matter.

The Association reserves any recording of itself as for
or against until the matter has been thoroughly discussed
and revised in some respects. In the meantime, it is being
represented at the hearings by Mr. R. Robinson Chance, law
partner of our General Counsel, Mr. Frederick S. Xellogg,
in an effort to bring out in the open for full disecussion those
particular provisions of the proposal and their probable
effect which appear to be unsound and warranting further
consideration. The Association believes that a sound con-
clusion on the Commission’s proposals can only be arrived
at by a frank and detailed analysis and discussion which
brings out arguments both for and against the proposal.
To completely rewrite the organiec law of the State is of too
great importance to be considered or finally acted upon in
any other way.

The Joint Legislative Committee Public Hearings on
the proposed new State Constitution are being held on
Wednesday of each week. The hearings are open to all
citizens to attend.”

It is interesting to see that most of the proponents here have
gotten away from the proposition that they are really supporting
the recommendation of a revised Constitution for the State of
New Jersey, the text of which is set forth in Part II of this
Report. Most all of them say, “We are for it, but,” and then they
propose to enumerate the “buts”, so that really if they apply the
maxim of those who are not for the text which is set forth in Part
II of the Report, they would be registered like me as in opposition
to the proposal. Some of those who are registered as proponents
say that they are not interested in the text but are interested in
principle, but as I read the concurrent resolution creating your
Committee, your purpose is to ascertain the sentiment as to the
proposals indicated, and they are the things in the yellow book, not
the numerous other suggestions that other people bring up from
the starting point. The proponents really are not supporting the
report; what they are doing is using it as a starting place to
wander off to make their general observations as to a lot of
general principles about how justice is the bulwark of liberty and
all of these things that we all agree with. The question is, how
many of them have you heard stand up here and say that they
as proponents stand for and include as their proposition that they
are proponents for the text which is set forth in Part II of this
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Report, which is the thing the Commission unanimously recom-
mends ?

Let it be clear that the Manufacturers Association of New
Jersey has no desire to stand in the way of progress. On the
other hand, they think that one should not be misled by labels;
one should not assume that merely because propaganda proclaims
a measure as tending toward efficiency and progress, it really does
s0; one should examine the text as well as the claims when a
change in the proposal of the fundamental law is made. Otherwise,
he may discover later, to his dismay, that here and there what
Theodore Roosevelt called “weasel words” in the text have drawn
the life out of the document, so that it does not carry out the
lofty aspirations proclaimed by its advocates.

Let it be clear that the Manufacturers Association of New
Jersey is interested that the State have whatever judicial strue-
ture will preserve all rights of the citizens, secure fair trials, equal
justice under law with reasonable expedition, at as little expense
to the parties involved and the tax-paying public as is consistent
with the said objectives. Possibly new courts would better attain
those objectives; possibly they would not. It has come to my atten-
tion that a Mr. Brigadier is to speak with respect to this subject
of judicial reform. I see he is registered here as in opposition to
the proposal. I saw him at lunch time and understood he had to
go back to Newark for some classes, but I have heard him speak
before and I asked him if he was going to say much different and
he said “about the same”, so that has led me to feel that a part
of the things which he would say I need not say because he has
prepared for them.

Another thought in this connection arises, and that is that as
representing the Manufacturers Association it has seemed that
it is peculiarly a funection of Bar Associations and lawyers to
make recommendations for the improvement of procedure, and the
Manufacturers Association of New Jersey obviously is not a bar
association. I am a lawyer, one of those old guys our young friend
over here was talking about. Since 1912 T have been a member
of the Bar and am able still to get around, and hope that if you
do change anything perhaps I can find my way around among the
new things just as well as the boys just out of law school, so don’t
get it in your head that I am asking you to take any stand with
respect to this because the poor old fellows won’t know their way
around and will have to forget what they learned.

I shall not enter deeply into the subject of whether the pro-
posal is superior in all its aspects to the judicial system that is
now prevailing, not endorsing or not condemning what may be
said by anybody else. I think I shall leave to others the great