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FOREWORD 

On May 18, 1942 the Commission on Revision of the New Jersey 
Constitution, constituted under Joint Resolution No. 2, approved 
November 18, 1941 and reconstituted under Joint Resolution No. 1, 
approved January 24, 1942, as amended April 1, 1942, of the New 
Jersey Legislature, reported to the Legislature and to the Governor, 
in writing, a copy of which Report is annexed to this Record as 
Appendix III (infra, pp. 909-958). 

Annexed to and included in said Report there was transmitted 
to the Legislature and to the Governor the text of "A Revised Con­
sWution for the State of New Jersey" which appears as Part TT of 
said Report (infra, pp. 930-956). 

Upon receipt of said Report, the Legislature adopted Senate 
Concurrent Resolution No. 19 of the 1942 Session, ·which appears 
on page 9 of this Record and which provides that a Joint Legisla­
tive Committee, to consist of four l\'Iembers of the Senate to be 
appointed by the President thereof and four l\:Iembers of the House 
of Assembly to be appointed by the Speaker thereof, be constituted 
and that the Report of said Commission be referred to said Joint 
Legislative Committee and that it shall be the dut>- of 8aid ~Joint 
Legislative Committee to "hold public hearing8 to ascertain the 
sentiment of the people of the State as to the yarious proposals and 
recommendations made b>' said ('Ommission in its !'eport and to 
ascertain, also, the sentiment of the people of the State as to 
whether or not they desire the fundamental law of the State to be 

changed.'' 

On the same clay Hon. I. Grant Scott, President of the Senate, 
appoiuted Hon. Lloyd L. Schroeder, Senator from Bergen County, 
Hon. John l\L Sumrneril1, Jr., Senator from Salem County, Hon. 
H. R.ivington Pyne, Senator from Somerset County and Hon. 
Edward J. O'l\Iara, Senator from Hudson Count>-. as the Senate 
l\:Iembers of said ,Joint r_,egislative Committee arn1 Hon. John E. 
Bosv,1ell, Speaker of the House of Assembly, appointed Hon. :Man­
fielcl G. Amlicke, Assembl>-man from Passaic Count>-· Hon. Dominic 
A. Cavicchia, .Assemblyman from Essex County, Hon. Vincent S. 
Haneman, Assemblyman from Atlantic County and Hon. Mildred 
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Foreword 7 

A. Preen, Assemblywoman from Hunterdon County, as the Assem­

bly Members thereof. 
On June 24, 1942 the Joint Legislative Committee met and or­

ganized by the elecbon of Hon. Lloyd L. Schroeder as Chairman 

and determined to hold a series of public hearings for the consid­

eration of the text of said "Revised Constitution for the State of 

New Jersey" proposed by said Commission, Article by Article, and 

to hold one or more additional hearings for the discussion of the 

methods of submission of the proposed changes in the New Jersey 

Constitution to the people of the State and for the purpose of invit­

ing suggestions as to proposed changes in the Constitution which 

were not suggested by the Commission in its Report or jn the te-xt 

of its proposed "ReYised Co11stitution." At a later meeting Charles 

DeF. Besore, of counse1 --with the New ,Jersey Commission on Sta­

tutes, was elected Secretary of the Joint Legislative Committee. 

Pursuant to its determination, the .Joint IJegislative Committee 

held public hearings in the Assemb1y Chamber in the State Honse 

in rrrenton, Ne·w .Jersey, on Ju1y 8, 1942, ,July 15, 1942, July 22, 

1942, ,July 29, 1942, August 5, 1942, August 19, 1942, August 26, 

1942, September 17, 1942 and September 18, 1942. 

On September 28, 1942 the ,Joint Legislative Committee filed 

its Heport with both Houses of the Legislature, together with a 

.Jfinority Report of Manfiek1 G. Amlicke and a .l\Iinority Report 

of Dominic .1.\.. Cavicchia, members of said Joint Legislative Com­

mittee. 

Subsequent}~~ the Joint Legislative Committee determined to 

print and publish the proceedings had before it together with such 

other pertinent documents as the Chairman and Secretary of the 

Joint Legislatfrc Committee should determine and for this purpose 

Senate Concurrent Resolution No. 4 of the 1943 Session was adoptA<l 

on February 15, 1943. 

rro the record of the proceeding's before the .Joint Ijegislativc 

Committee have been added, in this work, all Briefs and Communi­

cations submitted to the ,Toint Legislative Committee, Senate Con­

current Resolution No. 19, adopted June 15, 1942 (infra, p. 9), the 

Report of the Joint Legislative Committee (infra, p. 868), the 

Minority Reports of Manfield G. Amlicke (infra, p. 870), and of 

Dominic A. Cavicchia (infra, p. 872), Members of the Committee, 
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ancl the fo11owing Appendices: 

-:\ ppPnclix I-Constitution of the State of Kew ,J erse,v (infra, p. 
885); 

~\ ppenclix II-,Toint Hesolution No. 2 crea:ing the Commission 

on ReYision of the ~ ew ,Jersey Constitution and 
Joint Resolution No. 1 continniug and reconsti­

tuting the same (infra, p. 905) ; 

Appendix HI-Report of the Commission on ReYision of the New 

.Jersey Constitution (infra, p. 909); 

Appendix IV-Comparison of the Proposed Constitution (1942) 
and the Constitution of 1844 as amended (infra, 

p. 959); 

Appendix V -Heport on Constitutional Courts of Kew Jersey by 
Ralph Temple, including letters of transmittal 

(infra, p. 1057). 

In preparing this work for printing the running page number:-; 

of this work have been added in parentheses in eaeh case in which 

reference is made in the text to the page numbers of any docnmen1 
included in or annexed to this Hecord. 

I.iLOYD L. SCHROEDER, 

Chairman. 

CHARLES DEF. BESORE, 

Secretary. 



SENATE CONCURREWr RESOI .. 1YrION .No. 19 

Adopted June 15, 1942 

A CONCURRENT RESOLUTION creating a joint legislative committee 
to ascertain the sentiment of the people of the State as to the 
various proposals and recommendations for change in the 
New Jersey Cons ti tu ti on made by the Commission on Revision 
of the New Jersey Constitution and to report thereon to the 
Legislature. 

-WHEREAS, By Joint Resolution No. 2, approYed November eigh­
teenth, one thousand nine hundred and forty-one, the one 
hundred and sixty-fifth Legislature created a Commission on 
Revision of the New Jersey Constitution, and charged said com­
mission with the duty of inquiring into the subject of consti­
tutional revision, of suggesting in what respects the Constitu­
tion should be changed, and of making recommendations to 
provide for the more effective working of present-day represen­
tative processes; and 

WHEREAS, Said commission was continued and reconstituted by 
joint resolution approved January twenty-fourth, one thousand 
nine hundred and forty-two; and 

vVHE:REAS, After months of diligent research and inquiry, said 
commission has made a comprehensive report which includes, 
among other things, the text of a revised Constitution for New 
Jersey, which text in the judgment of said commission, as ex­
pressed in its said report, sets forth "the requirements to 
secure to New J erse~' the benefits of experience in public af­
fairs extending over a century and a ha1f" and comprises "a 
document which can meet the demands of sound government", 
and 

vVIIEREAs, The full report of the commission is of such vital sig­
nificance that it merits prompt, thorough and careful consid­
eration by the people of this State as wen as by their represen­
tatives in the Legis]ature; and 

vVIIEREAS, rro the end that this Legislature may have the benefit of 
public opinion before acting upon the proposals of the com­
mission, it is desirable that the people of this State be afforded 
full and ample opportunity to be heard thereon; and 

WHEREAS, This Legislature feels that the best method of record­
ing a fair cross-section of public sentiment is through orderly 
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public hearings before a joint legislatiye committee; now, 
therefore, 

BE IT RESOLVED by the Senate of the State of :Yew Jersey (the 
House of Assembly concurring): 

1. There is hereby constituted a joint committee of the Legis­
lature, which shall consist of four members of the Senate to be ap­
pointed by the President thereof and four members of the House 
of Assembly to be appointed by the Speaker thereof, who shall 
serve without compensation. 

2. Said joint committee shall organize by electing a chairman 
from their own number and a secretary, who need not be a mem­
ber of said joint committee, and shall be em1)owered to employ 
such clerical assistance as ma~r be neeessan- to the performai1ce 
of its duties and fix their compensation. 

3. Said report of the Commission on ReYisiou of the X ew 
Jersey Constitution is referred to the joint committee created here­
by. It shall be the duty of said joint committee to hold public 
hearings to ascertain the sentiment of the people of the State as 
to the various proposals and recommendations made by said com­
mission in its report and to ascertain, also, the sentiment of the 
people of the State as to whether or not they desire the funda­
mental lRw of the State to be changed. 

-1. The joint committee shall be entitled to call to its assistance 
and to require the services of such employees of an~- State de­
partment, board, bureau, commission or agenc~- as it may deem 
necessary in order to perform its duties. 

5. The joint committee shall keep a record of its hearings au<l 
prnceedings and shall report to the Legislature the result thereof 
to the end that the Liegislature may be informed of the public sen­
timent of the State as to the various proposals for changes in 
the fundamental law of the State made in said report of ~,aid 

c.ommission and in the course of said hearings. 



PUBLIC HEARING 

July 8, 1942. 

Morning Session 

on 
Proposed Revision of the New Jersey Constitution 

Article I. "Rights and Privileges" 

rrhe Joint Legislative Committee appointed pursuant to Senate 
Concurrent Resolution No. 19, passed June 15, J 942, convened in 
the Assembly Chamber in the State House at rrrenton, on Wednes­
day, July 8, 1942, at ten-thil't,\' o'clock A.J\1., for the purpose of 
holding a Public Hearing in connection with the Proposed Revision 
of the New Jersey Constitution (1942) pursuant to announcement 
previously made. 

The following members of the Joint Committee were present: 
Hon. Lloyd L. Schroeder, Senator from Bergen County, Chair-

man, (presiding), 
Hon. H. Rivington Pyne, Senator from Somerset County, 
Hon. Edward J. O'Mara, Senator from Hudson County, 
Hon. John l\L Summerill Jr., Senator from Salem County, 
Hon. Manfield G. Amlicke, Assemblyman from Passaic County, 
Hon. Dominic A. Cavicchia, Assemblyman from Essex County, 
Hon. Vincent S. Haneman, Assemblyman from Atlantic County, 
Hon. Mildred A. Preen, Assemblywoman from Hunterdon 

County. 
rrhe Chairman opened the Hearing and the Hearing proceeded 

as follows: 
MR. SCHROEDER: The public hearing will be opened. 
I want to say at the outset that the procedure to be adopted will 

be that we will discuss, first, Article I of the Proposed Revision of 
the New Jersey Constitution-Article I, Rights and Privileges. 
We will hear first the proponents of Article I, then the opponents 
of Article I, and then those who favor modification of Article I. 

·when we complete the discussion on Article I, we will proceed 
to Article II and adopt the same procedure. 

rrhe first speaker on the list here who is desirous of talking on 
Article I is l\fr. Spencer Miller Jr., representing the New Jersey 
Committee on Constitutional Convention. Commissioner Miller. 

MR. SPENCER MILLER JR.: Mr. Chairman and Members of the 
Joint Committee: 

May I take this opportunity at the outset to congratulate you 
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12 Morning Session) July 8) 1942 

upon your selection as members of the Joint Legislative Committee 
charged with this highly responsible task of conducting hearings 
on a new Constitution for the State of New Jersey. I can think of 
no more important burden that any committee could be charged 
with at this time than to conduct such public hearings on the fun­
damental Jaw of our State. 

I am here this morning as a citizen of this State, and in my 
capacity as Chairman of the New Jersey Committee on Constitu­
tional Convention, to offer the cooperation of that committee and 
to explain briefly the point of view of this committee of citizens 
throughout the State. This committee, which was organized a 
little over a year and a half ago, has become today the accredited 
spokesman of an increasing number of citizens and citizen organ­
izations who are committed to the proposition that the Constitution 
of this State should be revised and modernized to meet the needs 
of our age. 

The common ground upon which they have come together may 
be described in the two affirmations which were unanimously en­
dorsed in a statement of principles which was adopted by this 
organization when it was organized in Februar~- 1941: 

1. "The New Jersey Constitution is in many respects 
a serious barrier to economical, efficient, and responsible 
government. 

2. "The whole process of reexamining and restudying 
our basic law should be carried on in the open and with the 
fullest public discussion of all issues." 

We adopted the name "'rl1e New Jersey Committee on Constitu­
tional Convention" because when the people of a State deliberately 
set out to consult together about their Constitution with a yiew to 
the revision of their fundamental law, they are in effect holding a 
Constitutional Convention. This is true whether a revised con­
stitution ultimately submitted for public approval is produced by 
a body of specially elected delegates to a constituent assembly, an 
appointed commission, or the Legislature itself, provided the 
drafting agency acts with the authority of the people and in the 
lig·ht of public discussion. 

The Committee on Constitntio11al Convention feels, therefore, 
that New .Jersey has for some months been to all intents and pur­
poses in an informal constitutional convention. \Ve welcome the 
opportunity offered by the hearings that your honorable com­
mittee has planned for the next few weeks, to expand the actual 
public participation in the formulation of the revised Constitution, 
which we trust will in due course be submitted for their approval. 
For surely the people in a representative democracy have the right 
to determine the basic charter under which they are to live. 
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The Committee on Constitutional Convention does not propose 
as a body to take a stand for or against every detail which might 
possibly be included in a modern Constitution for the State. We 
have no such mandate from our constituent organizations. The 
Committee has, however, expressed its satisfaction in the basic job 
done by the Commission on Revision of the New Jersey Constitu­
tion, which reported to the I.iegislatnre 011 May 18th. I quote 
from the statement of the Board of Trustees, dated .May 28, 1942: 

"Present plans to revise the State Constitution provide 
a great opportunity to accomplish ·what we have been try­
ing to do for fifty years. The draft of the Constitution as 
prepared by the Commission on Revision of the New Jersey 
Constitution presents a sound outline upon which the State 
I.iegislature can proceed to eYol-ve a thorough-going revision 
in our constitutional framework. 

But the process by which the final draft is prepared 
must provide for the widest measure of popular participa­
tion. Public legislati-ve hearings should be held, citizens 
and groups throughout the State should be invited to sub­
mit their proposals. This process of popular participation 
might well engage the State I.iegislature during the summer 
months. 

·without passing judgment on details of the Constitu­
tion proposed by the Commission, the Committee feels that 
the changes in the execntiYe, legislatiYe, and judicial depart­
ments constitute a for\Yarcl step towards providing New 
Jersey for the first time, ·with a frame of government based 
011 tested American principles and adequate to modern 
needs. rrhe details of the plan are open to discussion and 
improvement, but the pattern set by the Commission gives 
the Legislature and the people a head start towards the 
formulation of the document to be submitted in the fall. 

Any final draft, however, should clearly and unequivo­
cally give to the people the fullest opportunity to amend 
their Constitution by a majority Yote of the Legislature 
after which amendments should be offered to the people for 
prompt action. The final draft should also proYide further 
opportunity for the people to examine arnl revise their en­
tire fundamental law at least every twenty years. 

·when a revised Constitution has thus evolYed by co­
operation of the people, it should be submitted to the ·whole 
body of the electorate for their approval." 

This is the end of the statement to which I have just referred. 
As this statement indicates, most of the members of our Committee 
are convinced that as a whole the proposed new Constitution would 
be a vast improvement over the present document. The easing up 
of the present method of amendment and the provision for peri-
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odical constitutional revision, 1Yhich most of onr members would 
like to see, wilt be presented to your committee at the appropriate 
hearing. 1\lany of the members of our Committee on Constitutional 
Convention feel that as long· as the proposed Constitution is up for 
discussion, there are other changes which they as individuals or 
representatiYes of organizations would w~e to see made. For this 
reason I susped that they, in common with most other people 
who want a substantial revision of the Constitution, will not appear 
as uncompromising advocates of the document as drawn by the 
Revision Commission. The members of our Citizens Committee 
will appear rather as advocates of revision, hoping that they, to­
gether witb all other citizens, may ultimately have the opportunity 
to vote for a new Constitution, which may inc1m1e what all citizens 
regard as the good points of our present Constitution arnl of the 
proposed revision, in addition to other refinements in one or more 
of the articles. The Commission itself was aware of the fact that 
this draft was not a model Constitution but rather the basis on 
which to evolve a document to meet the needs of sound govern­
ment. They knew that in the give and take of public discussion, 
improvements could and would be made. \Ve approach these hear­
ings in that spirit. 

I think I am safe, 1\fr. Chairman, in saying ·with respect to the 
fi r:;;t three Articles, that practically all of our members fee 1 that 
the changes proposed by the Revision Commission are, with few 
exceptions, in the right c1irecti011; that those chang·es wi1l 1u1Ye the 
effect of making the personal liberties and constitutional rights of 
the citizens more secure and of substantia11y assisting our IJcp:is­
lature to perform its representatiYe and law-making: fmwtions 
more expertly and efficiently and more consistently .. with the gen­
eral interest. In a11 probability most of the changes which will be 
made here today will be thou~.d1t of b:- their proponents as fnrther 
steps in the same direction. 

Speaking specifically of the Bill of Rights, it is gratifying to 
us that the Commission has seen fit to make fe1y changes in the 
State's ancient Charter of lJiberties. \Yhen the rights of free 
men are being challenged throughout the world, it is well that we 
guard well our ancient liberties. It is well to remember that the 
Bill of Rights in our present Constitution ·was patterned in 1844 
after our own Federal Bill of Rights. The changes then that have 
been proposed are in the direction of strengthening rather than 
weakening the public and prirnte rights of our citizens. I have 
no doubt that the new proYision giving any citizen the right to 
restrain any violations of thr Constitution will be hailed with gen­
eral satisfaction, because it emphasizes the fact that the Constitu­
tion belongs to the people, and at the same time it provides an 
important bulwark against weakening of the Constitution by 
evasions ordinaril:r hard to reach by judicial process. 
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rr11e Founding :F1athe1·s did -well in the construction of the Bill 
of Rights because they kne\V the devices of tyranny and under­
stood the dangers to guard against. If their prescriptions con­
cerning governmental organization and the internal distribution of 
powers within government do not seem so satisfactory today, it is 
because the conditions of modern industrial society impose burdens 
which in kind and amount were necessarily unforseen a century 
or more ago. rrhe basic principles of liberty as outlined in the 
Bill of Rights remain essentially unchanged, but the machinery 
required to maintain those principles must necessarily change to 
meet changing conditions. rrhe univer::-;al determination to pre­
sene the Bill of Rights intact is an important clue to the motive 
aud spirit behind the presellt 11wverne11t for Constitutional Revi­
sion in "0Jew Jer::-;ey. It is esselliially a eouservative movement de­
signed to insure our continued growth i11 liberty and democracy, 
allll to provide governmental tools fashioned in accordance with 
tested American principles and gea1·ecl to the tempo and burdens 
of these troubled times. Our forefathers never hesitate<l to change 
their governmental machinery when experience or new conditions 
pl'ovecl that it was not working in such a way as to achieve their 
fmH1ameutal objectives. We wm be u11worthy of their example 
if we do not do likewise in our mvn day. 

r should like, in c011elusi011, to thauk this Committee for the 
opportunity given to me and to all other citizens of the State to 
take part in this great job of demonstrating again that democracy 
is the best form of government, because it knO"ws best how to meet 
every emergency and to adjust to new problems without sacrificing 
that human liberty which is its essential spirit. I speak, I think, 
this morning for the entire Committee on Constitutional Conven­
tion in offering your committee our fullest co-operation. Our mem­
bers and our resources are at your disposal. Our contacts with 
citizens from all parts of the State and in all walks of life have 
tonvinced us that the vast majority who have given serious thought 
to problems of State Government arc convinced that New Jersey 
needs a new Constitution. Furthermore, it has been our observa­
tion that more people are thinking more seriously about this 
problem than ever before. We believe that there can be no doubt 
of the desire of the people that the Legislature should give them 
the opportunity this November to authorize either the Legislature 
or a specifically selected commission or convention to prepare a 
definitive revision of our State Constitution, after a full public 
discussion, and to submit it for the approval of the people the 
following November. 

3 
May I suggest, sir, that if your Committee entertains any 

doubts on this score, it would be an illuminating experience to hold 
general hearings on the subject in each of the counties and impor­
tant centers of population in the State. \,Ve do not consider this 



16 11forning Session, July 8, 1942 

by any means a necessary preliminary to asking the people 
whether or not they want to have an opportunity later to vote on 
a new Constitution. -we suggest it merely as a \my of resolving 
any doubts that may exist. 

If I know the temper of the people in this State, where I have 
lived for more than fifty years, it is that the time is here and well 
past when our Constitution needs to be revised if it is to provide 
the basis for a more responsible and orderly conduct of our State 
Government. Members of the Joint Committee, you have a great 
commission from the State Legislature. \Ve are sure yon will prove 
worthy of your high trust. 

MR. ScnROEDER: The next gentleman to be called on will be 
Mr. -Winston Paul. 

MR. PAu1_,: Mr. Chairman, I vrnu ld rather 11ot make a speech, 
but I woul<:I like to introduce a few of the people, to save the com­
mittee's time, who will speak as proponents of this measure. First, 
I would like to call on l\lr. Russell ·watson, Director of the New 
Jersey Chamber of Commerce, to speak on Article 1 as a pro­
ponent. 

MR. RussELL E. \VATSON, Vice-President, New Jersey State 
Chamber of Commerce: Mr. Chairman and l\Iembers of the Com­
mittee: 

Before speaking specificaliy on Article I, may I make, in behalf 
of the New Jersey State Chamber of Commerce, a brief opening 
statement? 

The New Jersey State Chamber of Commerce favors a thorough­
going revision of our State Constitution at this time. TlH' Chamber 
believes that, although there may be arguable differences of 
opinion concerning some of the provisions of the revised Constitu­
tion recently submitted by the Revision Commission, the Commis­
sion's proposals as a whole may well be used as the framework 
of a sound revision program. 

rrhe Chamber pays tribute to the skill, industry, integrity and 
self-sacrifice which the members of the Legislative Commission 
brought to thefr task, and acknowledges the tremendous debt 
owed to them by the citizens of New Jersey. The Commission's 
report is a State paper of exceptional mrrit. 

\Vhatever disposition may finall~' be made of the specific recom­
mendations of the Commission, the Chambel" urges the I_jegislature 
to take appropriate action as soon as possible, preferably by re­
questing authority from the people, at the general e]eetion in No­
vember 1942, to submit a revised constitution for their approval. 
If this authority is thus granted the Legislature, then that body 
would proceed to incorporate a revised constitution in a law pto­
viding for its submission to the people at the general election in 
November 1943. 
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This would give ample time for thorough consideration of the 
subject by the Legislature and by the people. 

The Chamber disagrees with the view expressed by some that 
the time is not opportune for constitutional revision. The Chamber 
holds that it is imperative that New Jersey's archaic Constitution 
be modernized so that the State and its subdivisions will be better 
prepared to meet the post-war emergency, whatever form it may 
take. 

The fundamentals of the problem are best stated by the Legis­
lative Commission in its statement of transmittal: "The constitu­
tional machinery, hov1ever, can be no better than those who operate 
it. The transformation from a program-the Constitution-to a 
government functioning with adequacy and integrity, and in the 
public interest, can only be carried out by an intel1igent, consci­
entious and observant electorate." 

This axiom places the final power and responsibilit~' where 
they belong-with the people. The revised Constitution would be 
their tool. Let it be a good one. 

Now, speaking specifically to Article I of the proposed revision, 
it is necessary to say only at this time that the State Chamber 
favors the Article as proposed. vVe think that the changes and 
modifications are sound and are in the right direction. 

It is difficult, Mr. Chairman, not only respecting this Article, 
concerning which I should think there would be but little contro­
versy-it is difficult for the proponents to speak in favor of those 
Articles which may be controversial until the ground of the opposi­
tion is known. It is difficult to anticipate what form the opposition 
will take. So, therefore, we content ourselves at this time by say­
ing that we favor Article I as proposed. 

MR. SCIIROEDER: \Vill ~'OU proceed to introduce the next speak­
er, Mr. Paul? 

MR. PAUL: I want to ask, Mr. Chairman and Members of the 
Committee, Mr. Thomas Parsonnet, I.iegislative Counsel of the 
American Federation of r_..abor, to speak on Article I. 

l\IR. THOMAS PARSONNET: Mr. Chairman, Members of the Com­
mittee, Ladies and Gentlemen: 

I am authorized by the State Federation of Labor to state 
that the Federation is strongly in support not only of Article I, 
but in support of the entire revision as proposed, with certain 
slight exceptions, and to say also that if no changes can be made, 
they are in favor of the adoption of the revision as proposed rather 
than to proceed under onr present Constitution. 

The only suggestion we have to make with respect to Article I 
concerns the Bill of Rights, natura1ly. ·we were told by a member 
of the Commission some months ago that in their deliberations they 
came to the conclusion that some protection should be given to the 
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rights of Labor and that they were of the opinion, and were of the 
opinion even after their letter of transmittal was sent, that their 
provision for the protection of the rights of Labor was the only 
provision in any Constitution of the L"nited States protecting the 
rights of Labor. That they were in error does not reflect upon 
their ability or integrity, ·whatsoever. But they did include a pro­
yision in Article III which we feel is highly inadequate to properly 
protect the rights of Labor. Article III, dealing with legislative 
pmvers, simply says that the right of Labor to organize and bar­
gain collectively shall not be impaired. There is no definition of 
the right nor is there anything but a prohibition against leg'islative 
action to impair that right. \Ve feel that the provision of the New 
York Constitution is far more adequate to protect the rights of 
labor than that included in this proposed revision because, in the 
first place, it is included in the Bill of Rights of the Constitution 
and not in the limitation of legislative power, and because, in the 
second place, it is an affirmative statement and not, a negative pro­
l1ibitory statement. 

The New York Constitution has in its Bill of Rights a reference 
to the rights of ]~abor, ancl ('Ontains three separate sections: rrhe 
first, while au excellent statement, is so well estahlished in our law 
today that we feel it is not absolutely necessary to include it in the 
Constitution. It reads as fo1lows: wrhe labor of human beings is 
not a commo(lity uor an article of commerce and shall ne'l'er be so 
considered ... " That is an excellent statement of what we all 
agree with but it is a statement that has been declared by the 
courts so often that I think it is not necessary to include it as a 
separate statement in the Bill of Rights. 

rehe second l'iause i11 t11e ?\ew York Co11sti1ution <.'.Ontains a 
prev<1i]j11g wage law in public employ and on public works requir­
ing a maximum of an eight-hour day and requiring payment of 
prevailing wage on public \VOl'kS. rrhere, I think, if the committee 
will permit, there may be changes in our system of economy in tbe 
future, and to include a strict prohibition agai1ist working ovei' 
eight hours might be unwise, because fifteen years from now \Ye 

might want to have a provision against ·working owr six hours n 
day. That is, I think, a legislative rather than a coustitutional 
matter and as such I think perhaps might not we]] be inclnded iu 
the constitutional revision. 

r11he third, however, relates to the suggestion made by the Re­
Yisiou Commission and it is included in the Bill of Rights, and 
reads affirmatiYely, as fo1lows: "Employees shall have the right to 
organize and bargain colleetivel~' through representatiYes of 
their own choosing." :N"ow, that provision was adopted in the State 
of New York in 1936. It is a provision which guarantees to work­
ers in any industry or trade their right to bargain collectively 
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with their employer. It is ·a broad provision which must be recog­
nized not only by the Legislature, as would be provided in your 
proposed revision today, but also by the conrts, aucl as sueh gives 
far more adequate protection to labor and to the employees in gen­
eral in the State. We therefore urge upon this committee the 
transposition of the section which now appears in Article III in a 
negative way into the first article of the Bill of Rights, and ask 
that it read precisely as follows: "Employees shall have the right 
to organize and bargain collectively through representatives of 
their own choosing." 

Now, it has been held in a recent California case that em­
ployees do have that right and employers who discharge employees 
for joining Unions may be compelled by the ordinary processes 
of the common law to reinstate those employees with back pay. 
However, we feel there should be some specific recognition of the 
problem by including in an effective and efficient way a statement 
guaranteeing the right to organize and bargain collectively, and 
as it is now included in Article III it is neither efficient nor effec­
tive, and we ask that the committee recommend the transposition 
as suggested before. 

Thank you. 

l\IR. PAUL: Mr. Chairman and Members of the Committee, I 
would like to introduce Mrs. Andrew J. Steelman, representing 
the New Jersey League of \V omen Voters. 

l\'l:Rs. ANDREW J. STEELMAN: M:r. Chairman and J\Iembers of the 
Committee: 

I speak for the League of ·women Voters in connection with 
... ~rticle I, but before proceeding specifically to a. discussion of the 
article, I would like to reiterate the League's stand behind the 
Constitution Convention. \Ve believe that the political power is 
inherent in the people themselves and therefore the fundamental 
law of their State should be revised by delegates elected by the 
people to a convention. However, Mr. Miller has stated in general 
the position of the Constitutional Convention group, and as a mem­
ber organization of that group the League does believe that the 
Revision Commission has made an excellent report. \Ve feel that 
the open hearings which your committee is holding are a step in 
the direction of the Constitution a 1 Convention and therefore \Ve 
are very happy to cooperate in that. 

rrlie philosophy of our democratic form of government is ex­
pressed in the several paragraphs of Article I of both the present 
State Constitution and of that proposed by the Revision Commis­
sion. These paragraphs set forth the rights and privileges guar­
anteed to all citizens of our State. It is of the utmost importance 
that changes to be made should be for the purpose of clarifying 
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and strengthening or to prevent the dominance of the selfish in­
terest of an individual as opposed to the welfare of many. 

The New Jersey League of \V omen Voters is in agreement 
with the changes to Article I of the Constitution which are pro­
posed by the Revision Commission. \Ve realize some people may 
feel that the change iu paragraph nine of the words "criminal 
offense" to "a capital or other infamous crime" may produce an 
infringement of individual rights. However, there are cases of 
minor crimes where the irnhddual would benefit if his case could 
be speedily disposed of by a competent committing magistrate in 
the local community. It is our opinion that the changes in this 
paragraph have a direct relationship to needed changes in the 
State court system. If the lower courts could be brought under 
direct State supervision, undoubtedly much of the fear regarding 
the impairment of the individual's rights would be removed. 

As to the omission in this same paragraph of the words "or in 
cases cognizable by justices of the peace," the League has long 
advocated the abolition of the justice of the peace as a constitu­
tional officer. 

We commend the addition of Paragraph 19 in the proposed 
Constitution as strengthening the rights and privileges guaranteed 
to all citizens. 

MR. PA UL : I will call on l\irs. Charles F. Rob bins, Retiring· 
President of the League of vVomen Voters of the Oranges. 

MRS. CHARLES F. ROBBINS: I thought I "\Vas just to be introduced 
for the purpose of taking a bow and not to speak. I simply want 
to say that we support :Mrs. Steelman. 

MR. PAUL: I would like to call on Robert l\IclVIanus of Hunter­
don County, Editor of the New Jersey Spokesman: 

MR. ROBERT lVIcMA:NUS: Mr. Chairman and Members of the 
Committee: 

There has never been the slightest substance to the argument 
that those who wanted a new Constitution for New Jersey were 
seeking to undermine the Bill of Rights of the Constitution of 
1844. In our opinion, there was never any sincerity on the part 
of those who advanced this argument; they used it merely to 
confuse and excite the public mind, in order to forestall any 
revision whatsoever, so that they could continue to enjoy tht" 
special privileges which they now enjoy under the Constitution 
of 1844. 

Therefore, no one should be surprised that the Bill of Rights 
of the Constitution of 1844 is not only reiterated, but is atso 
strengthened and added to, in the proposed Constitution now being 
considered by this committee. All of the traditional American 
rights of free government, freedom of religion, press, speech and 
assembly, trial by jury, habeas corpus and security against un-
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reasonable search and seizure, are enumerated in this new docu­
ment. And, in addition, the people are given added guarantee in 
Paragraph 19 of Article I, which states: "Any citizen or taxpayer 
may restrain the violation of any provision of this Constitution 
by a suit with leave of the Superior Court upon notice to the 
A Horney-General." 

Therefore, we wish to express our approval of Article I and 
venture the prediction that the specious Goodbye-Bill-of-Rights 
argument will be utterly exploded at these hearings when it be­
comes apparent that there is no serious advocate of a new Con­
stitution who wishes to infringe on the Bill of Rights in any way 
whatsoeyer. On the contrary, those who have· violated and are 
violating these rights will be found among the defenders of the 
Constitution of 1844. It will always be remembered that in the 
notorious case of CIO yersus Hague, the CIO believed it necessary 
to seek relief in the Federal Court to establish the right of a 
free press. 

I would also like to add that ·we are in sympathy with the 
statement of Mr. Parsonnet that the statement as to labor rights 
should be included in Article I rather than Article III. 

l\'IR. PAUL: I will now call on Mr. Mortimer Eisner. 

lVIR. MORTIMER EISNER: Mr. Chairman, Ladies and Gentlemen: 
Most of the views that have already been expressed on Article I 

represent the vie·ws that I have on that subject. I would, however, 
ask your indulgence to make one personal observation, and that is 
this: In 1921 I think, I was admitted to the bar of the District 
of Columbia and I practiced there for three or three and a half 
years before returning to New .Jersey, my native State. I may 
sa~T to you that the experience of a young lawyer who practiced 
under a modern judicial system returning to New Jersey to prac­
tice under the obsolete, archaic system under which we labor, is 
one that very few people recognize or experience, but it is one 
which very pertinently, very sharply shows the need for a revision 
of the State Constitution. 

With respect to Article I, there is only one suggestion here 
that seems to me to call for further discussion, because to discuss 
the Bill of Rights here would be like arguing for the validity of 
the Ten Commandments. We accept it. \Vith respect to the sub­
ject of Paragraph 9, the only change therein is the change which 
deletes from the present Article 9 of our present Constitution the 
provision that no person shall be held to answer for a criminal 
offense, unless on the presentment or indictment of a Grand Jury. 
That is changed under the revision to "No person shall be held 
to ansvYer for a capital or other infamous crime" and then con­
tinues on with the statement except the statement about the 
justices of the peace. Now, with respect to that change, if I may 
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antieipate a few of the remarks that might be said against it, I 
'"ouhl say that doesn't in any way change the fundamental la'w 
th&t the Grand Jury still remains as a bulwark of the rights of 
the innocent. 'l1he Grand Jury still remains to prevent the arbitrary 
or malicious or oppressive action of any group or individual but 
jt has come about in the passing of the years that our Common 
Pleas Court is loaded now with small offenses which take time and 
expense to try, and it also appears that that Common Pleas Court 
is gradually deteriorating into nothing more than a high-grade 
police court or recorder's court, and it also appears that the delays 
incident to trying matters before Gran cl Juries or obtaining in­
dictments or presentments in many cases bring suffering to inno­
cent people who want their trial brought about promptly. It is, 
I assume, with that object in mind that the committee revised 
the Constitution and changed Paragraph 9 and used now the words 
that are in the Fifth Amendment to the Constitution of the United 
States, and brought it in line with other Constitutions of the 
United States so that it effects a change in the dispatch with which 
small criminal cases are carried on without in any way affecting 
or disturbing the elementary or fundamental rights of the people. 

rrhe ·words "infamous crime" in common law have only to do 
with crimes, the penalty for which means incarceration for over a 
year in a State Penitentiary, and it is to those crimes which were 
felonies that the Bill of Rights still speaks and says as to them 
that there must be an indictment or presentment of a Grand Jury. 
But if you have a violation of the gambling law as by the opera­
tion of a Bingo game, we have come to conclude it is taking a lot 
of time of the Grand Jury and of a higher court to require that 
such an offense be first i1westi.gatec1 by the Grand Jury, and we 
have come to believe that those minor offenses - and they are 
multitudinous - can be tried by police courts on information of 
prosecuting attorneys or by smaller, lower courts, so I submit to 
you that that 011 ly change effects no real change in the rights of. 
the people but it does bring about expedition and dispatch in 
smaller criminal cases where that facilitation and expedition is 
necessary. 

May I say as a personal opinion that having read this revision 
and having studied its summary, I have come to the conclusion 
that. so far as it is humanly and reasonably possible to bring 
tog·ether all the equalities and all dissenting views,· this revision 
and this report does so, and subject to such modifications as the 
majority feel are necessary, I would heartily favor its enactment 
and its enactment promptly. 

MR. PA UL : I will now call on Mr. Morris Isserman, represent­
ing the C.I.0. and the American Labor League. 

l\ifa. l\foRRIS IssERl\IAN: l\ir. Chairman and Members of the Joint 
Committee: 
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I ·would just like to make a brief statement before I 
comment on Article I. I appear here in behalf of the New Jersey 
State Industrial Union Council and on behalf of the American 
Labor League, representing some three hundred thousand men 
and women of organized labor. 'vVe still believe that the only 
democratic method for the revision of the State Constitution is 
through the calling of a Constitutional Convention, wherein dele­
gates duly and legally elected by the voters of the state, would 
meet to deliberate, consider and prepare a new Constitution to be 
submitted to the people. 

Without detracting from the merit of the work done by the 
Commission on Revision, we nevertheless maintain that such a 
document, prepared by a commission of seven men, behind closed 
doors, and \vithout the advice and benefit of public counsel and 
public hearings, does not represent the will of the people. The 
procedure followed is undemocratic and against all established 
precedents, for it does not permit that full measure of discussion 
wliich a revision of the Constitution requires. 

rrhe report prepared by the Commission on Revision falls far 
short of the objectives which we had hoped would be attained 
through a Constitutional Convention. Fundamental human rights 
which should receive constitutional protection under the Bill of 
Hights have been ignored, a11c1 the framers have failed to provide 
adequate and proper representation for the people of this State. 
'vVe had hoped that the Constitution submitted by this report 
would in truth provide for "a government of the people, for the 
people and by the people," and that the Commission would recom­
mend the calling of a Constitutional Convention. 

We cannot overlook, however, that the proposed revision under 
discussion is a considerable improvement over the Constitution of 
1844. The report submitted shows that the Commission has given 
(•onsiderable time and study to the problem of revising the Con­
stitution to meet present-day demands. A careful reading of the 
report must clearly indicate the necessity for a revision. 

The hearings held by this committee partially overcome our 
objections to the manner in which the document has been prepared 
and in view of that fact we urge that the Legislature submit to 
the people at the next general election one of these two 
propositions: 

1. Shall the Legislature enact a Jaw convening a Constitutional 
Convention to revise the Constitution; or 

2. Shall a revised Constitution prepared by the Legislature be 
submitted for a vote~ 

Our position in approving the report of the Commission on 
Revision and requesting that it be submitted to the people for a 
vote, is predicated, however, upon two major amendments to the 
rev1s10n: 



24 Morning Session, July 8, 1942 

1. The right of collective bargaining should be guaranteed 
absolutely to labor. 

2. The method of amendment should be changed so as to 
permit amendments to be submitted to the people upon passage 
by a majority vote at one session of the Legislature. 

Unless these amendments are made, we will have to oppose 
the revision in its present form. 

Let me reiterate that we are in favor of this revision provided 
the two modifications which we have set forth are included therein. 
However, ~we feel that a Constitution which will really meet with 
present-day require1l1ents should include the following modifica­
tions, and ~we hereby submit them: 

1. Article I, Section 3, should be revised by adding thereto 
the following: "And no person shall be rendered incompetent to 
be a witness on account of his opinions on matters of religious 
belief." 

2. Article I, Paragraph 4. After the words "public trust," 
the words "or public employment" should be added. 

3. Article I, Paragraph 6. Add the following: 

"The right of the people to be secure against unreason­
able interception of telephonic and telegraphic communica­
tions shall not be Yiolated and ex parte orders or warrants 
sha11 issue only upon oath or affirmation that there is 
reasonable ground to believe that evidence of crime may 
be thus obtained and identifying the particular means of 
communication and particularly describing the person or 
persons whose communications are to be intercepted and the 
purpose thereof.'' 

4. Article I, Paragraph 9. This should be changed to read as 
it did in the old Constitution: "No person shall be held to answer 
for a criminal offense." 

5. Article I, Paragraph 15. rrl1is should be changed to read 
"excessive and unreasonable," instead of "cruel and unusual." 

6. A new paragraph, known as 19 (a), should be added, as 
follows: 

"No person shall be denied the equal protection of the 
laws of this State, or any subdivision thereof. No person 
shall, because of race, color, creed or religion, be subject to 
any discrimination in his civil rights by any other persons or 
by any firm, corporation or institution, or by the State or 
any agency or subdivision of the State, or in any public 
employment by the State or any agency or subdivision 
thereof. No person shall be deprived of life, liberty or 
property without due process." 
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7. A new paragraph, known as 19 (b), should be added, as 
follows: 

"Labor of human beings is not a commodity nor an 
article of commerce, and shall never be so considered or 
construed. Employees shall have the right to organize and 
to bargain collectively through representatives of their own 
choosing, and to engage in concerted activities for their 
mutual aid or protection." 

Let me state again that both the C. I. 0. and the American 
Labor League are affiliates of the Committee on Constitutional 
Convention; and with the modifications submitted by us, we whole­
heartedly support the position taken by Spencer Miller Jr., the 
chairman of our committee. 

MR. PAUL: I would like to call next on Mrs. Barth, Chairman 
of the Legislative Committee of the Consumers' League of New 
Jersey. 

MR. SCHROEDER: I wish you would call on the proponents of 
Article I first, and then we will proceed with the opponents. 

MR. IssERMAN : I asked to go on as a proponent because, while 
we feel there should be some modification, the C.I.O. wanted to 
go on record as being generally in favor. 

MRS. BARTH : Mr. Chairman, Members of the Committee, Ladies 
and Gentlemen: 

While the Consumers League, too, had hoped for a general 
Constitutional Convention as the most democratic method for ob­
taining a new Constitution for the State of New Jersey, we have 
been extremely gratified with the report of the Commission which 
has been submitted to the Legislature, and, except as far as method 
of amendment and general revision is concerned, we are prepared 
to approve the Commission's Report. 

Rather than being called upon as you take it paragraph by par­
agraph, may I say that the Consumers League of New Jersey en­
dorses the first three sections that are up for discussion today. 

MR. PAUL: The next speaker will be Mrs. Dorothy S. Isserman, 
Chairman, Legislative Committee, New Jersey Conference, Na­
tional Council of Jewish Women. 

MRS. DOROTHY S. IssERMAN: Mr. Chairman, Members of the 
Committee, Ladies and Gentlemen: 

The New Jersey Conference, National Council of Jewish Women, 
is highly appreciative of this opportunity to publicly state our 
viewpoint on a revision of the New Jersey Constitution before this 
honorable committee. 

Careful study of our present New Jersey Constitution has 
brought us to the realization that in a twentieth century way of 
life we are permitting ourselves to be governed by a nineteenth 
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century document. In this fast-moving world of today we are 
brought face to face with the challenge of a spreading totalitarian­
ism. vV e must keep proving over and over again that democracy 
does work well in the midst of upheaval. 

'What more dramatic demonstration of "Democracy at Work" 
con1d be devised than the formulation of a new Constitution by a 
body of dnly elected repre:-ientatives of the people of New Jersey, 
meeting together in convention? Most of us are re-reading the 
hi:-itory of the formation of our Federal Constitution with pride. 
rrhe precedent is too Yaluable to discard in times like these. 

\Ve are well a\vare of the care and thought put into the pro­
posed revision of the N e,w J ersc~' Constitution under discussion 
today. But surely it is conceivable that some portions of it might 
well be snhjectecl to change. As an instance, Article I, the Bm of 
Hights, will probably need to be added to in order to preserve the 
essential rights and liberties of our citizens and promote the gen­
eral welfare of our people. These hearings, beginning today and 
to go on for the next few weeks as we understand, will be valuab1e 
to a Jimited extent. \Ve hope that your honorab1e committee will 
agree with us that this is only the starting point. vVe urge that 
you yourselves recommend to the Legislature that the people of 
our State be giYen the opportunity to elect special representatiYes 
to a Constitutional Co1wention, who ,would have your proposed re­
vision to ·work from. The Convention ought to be called this com­
ing year and the peop1e giYen the chance to vote on a ne\v Con­
stitution in the following general election. 

\Ve feel that your proposed Constitution contains many va1u­
able and important improvements OYer the present document, and 
a re grateful for your diligence. The people of New .Jersey want a 
new Constitution-and want it NO\V. 

MR. SA.l\IUEL DRESCHER, President, Civic Association of South 
Orange: 

1\fr. Chairman, J\Iembers of the Committee: 
I have heard the views of a number of people here today and 

particularly some representing special interests, and it seems to 
me that no one has yet made any mention of the work of the 
Commission as appointed by the Legislature. It seems to me from 
a reading of the report submitted by this Commission that they 
have labored hard and earnestly and without private or selfish 
interest. I think they speak for all of us in the State of New 
.J er.sey. I particularly listened with interest to the words of Mrs. 
Steelman, who spoke as to what they thought of the proposal. I 
feel that all of us who are assembled here today feel, no doubt, 
that the Commission has done a very good job and has produced 
what they think is an unselfish and a worthwhile document. 

Now, the important thing in considt>ring a proposed Constitu-
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tion is the amount of time we spend considering it. We as lawyers 
know that when you represent one interest or another, whether it 
be one client or another, you can never get even two la-vvyers to­
gether in the one room to agree on the same words in the same doc­
ument. I have seen that from experience and very often we have 
argued for hours about several words and in the end we came to 
the proposition that what we meant was the same thing but we 
meant it in a different way. I have heard the recommendations for 
change. When you get right down to the basic fundamental prob­
lem underneath the proposed change to the report of the Commis­
sion, you find that the change isn't important, and that that change, 
if you put it in there, may affect somebody else who may want a 
different change, so you can keep on changing to the tune of prob­
ably 75 people assembled here today-I haven't counted them but 
I think that is about the number-and you can find 75 different 
ways of reciting the chapters of Article I and so on that the Com­
mission has labored so hard and so strenuously on and has certaiu1y 
given every consideration to all these changes and has put into 
these changes what we think is a proper change in order to have 
a proper Constitution, as the young lady just said, of the rrwentieth 
Century rather than of the Nineteenth Century. 

Those of us who were fortunate enough to hear a real good ex. 
planation of what the Constitution is-and I don't know hmv many 
of us are constitutional lawyers or familiar ·with all phases-I 
don't hold myself out as a constitutional lawyer, and I don't know 
how many of us can, but those of us who \Vere fottunate enough to 
hear an educational explanation, will understarn1 \vhat it is all 
about. rrhat is the difficulty with our entire problem, not having 
an educational explanation of what it means. -we had the other 
evening· the p 'easure of hearing Commis.;;;ioner Spencer :Jii Iler .Jr., 
of South Orange, who happens to be one of our residents and fel­
low-citizens, \Yho gave us an explanation with charts, which showed 
the workings of the old as well as the new Constitution. I tell you 
right now, no matter whether you represent one interest or another 
-or whether ~'Oll represent a }H'ivate citizen-:rnd 2\fr. Eisner 
came here as a citizen-if you just listen to the learned \Yards of 
the people \Vho know and explain to you \vhat it mean_s to have 
these changes, then you will understand it is not important whether 
you go on using the word "capitar' or "criminal"-that those 
words are not the important things. \Ve haYe gotten along very 
well with even the archaic words born in the nineteenth century. 
We should be able to get along with the new revised Constitution, 
so I say that we as an organization feel that the work of the Com­
mission should be complimented and approYed, and althongh we 
may not be able to be here when the discussion on the following 
Articles takes place, we would like to go on record as favoring the 
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adoption of the revised Constitution and the report of the Com­
mission, and with all speed possible. 

MR. SCHROEDER: rrhe next speaker will be Mr. ·walter T. Mar­
getts Jr., representing the New Jersey rraxpayers Assoeiation. 

WALTER T. MARGETTS JR.: Mr. Chairman and Members of the 
Joint Legislative Committee: 

I represent the New Jersey Taxpayers Association. 
rrhe New Jersey rraxpayers Association is in accord with the 

basic principles of the revision of the State Constitution proposed 
in the report of the Commission on Revision of the New Jersey 
Constitution and we wish to take this opportunity to congratulate 
each and every member of the Commission on their splendid 
accomplishment. 

1'he Board of Directors of the Taxpayers Association, com­
prised of fifty representatives from all parts of the State of New 
Jersey, expressed unanimous approval of the principles in the 
proposed revision, believing that adoption of the proposals would 
represent a noteworthy improvement in the State's basic law. 

So far as the taxpayers are concerned they are vitally inter­
ested in the subject of revising the State's basic law, particularly 
because of the recognized need for changes which will provide for 
more effective controls over spending the taxpayers' money and 
which will erect barriers against the passage of legislation for un­
warranted spending measures. 

The long range program of the New Jersey Taxpayers Associ­
ation, as reflected in our own Constitution and in our annual plat­
forms has consistently set forth a number of objectives in the in­
terest of the taxpayers which imply revision of the St~te Con­
stitution. 

Chief among these objectives are: 
a. Restrictions upon enactment of mandatory "spending" 

laws, those laws which are enacted by the State Legislature, 
imposing spending requirements upon local government by 
determining the salaries, terms, and tenure of office of 
public officers or employees in local government; 

b. Reorganization of the State' government to simplify, 
revise, eliminate and consolidate State departments along 
the line of efficiency and economy in order to eliminate the 
waste and inefficiency resulting from the present compli­
cated and uncoordinated structure of the State Government; 

c. Revision and strengthening of the State's fiscal meth­
ods to eliminate dedicated funds (except debt service upon 
existing bond issues), to provide for all appropriations of 
the State government in a single appropriation bill, and to 
restrict supplementary appropriations to those approved by 
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a two-thirds vote of the membership of each House of the 
Legislature. 

The report of the Commission on Revision of the New Jersey 
Constitution acknowledged in several of its provisions the need for 
alterations which will strengthen the controls over public spending. 
Speaking for the New .J erse.v Taxpa~rers Association and the hun­
dreds of thousands of home-owners and business men represented 
by the Association, I most strongly urge that such revisions be 
made in the State's basic law. 

Thank you. 
JVIR. ScnROEDER: The next speaker ·will be l\T r. Kirk Brown, of 

Montclair. 
l\IR. BROWN : I wish to speak on Article II, not Article I. 
MR. SCHROEDER: Are there any other incliYidnals who wish to 

speak as proponents of Article 1? If not, we will proceed with the 
opponents. I would like to call on Mr. R. Robinson Chance, repre­
senting the Manufacturers Association of New Jersey. 

MR. CHANCE: Mr. Chairman, Members of the Committee: 
I am happy and honored to have this opportunity to address 

this honorable body on behalf of the Manufacturers Association of 
New Jersey concerning the proposal for a new Constitution for 
our State. 

The manag·ement of that Association, representing as it does 
such a large part of the industry and citizenry of this State, have 
felt that the Association should be represented at the discussion 
and consideration of such a matter of vital importance as a revision 
of the basic and fundamental law. They have not authorized me 
to commit the Association finally to any attitude or course of action 
in advance of the determination of this Committee as to whether 
~-ou will recommend the submission of all or parts or none of the 
proposal to the consideration of the electorate. 

My position in opposition to the proposal is that I shall, with 
your permission, explore and review the signifirant features of the 
proposal in the hope of aiding you in your decision as to what 
action or inaction you will report and recommend. 

In m:v instructions prominent place was given to the proposition 
that the l\fanufacturers Association should not take a merely ob­
structi,,e attitude, but that if some of the results sought by the 
proposal seem desirable, other means of accomplishing them may 
be suggested. 

Furthermore, it should be clearly understood that anything 
said with respect to any department of Government is not to have 
m1y implication of approval or antipathy on the part of the Manu­
facturers Association of New Jersey toward any persons in or out 
of public life. We speak from the standpoint of what are deemed 
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fnnc1amental principles of Government-applicable no matter vd10 
l1olds an,v pllb Ji(· offo·e 110\Y 01· who ma,v hold offite hereafter. 

This last thought is especia1ly stressed because it is believed 
that the proposed revision of the Constitntion tends tmvard exec-
11ti n1 dominatio11 aml legislatin' i11siµ:11ifi('.H1we. C\ll(l we are op­
posed to legislative insignificance. 

It is understood that this hearing is particularly directed to the 
first three articles of the proposal, and let me say here for the sake 
of clarity that in my subsequent remarks I shall refer to the pro­
posed new Constitution as Proposal arnl the present Constitution. 
adopted in 1844 and amended in 1875, 1897, 1927 and l 939, as the 
Constitution. I shall confine my remarks within that scope, but 
in so doing shall ask your indulgence with respect to certain gen· 
eral observations which have common application to all provisions 
i11elmlinµ; the first three Articles. 

Now, you perhaps notice that in referring to the Constitution 
I have mentioned the dates of amendments. 'l1his was done de­
signedly. We hear some inference and innuendo against our 
Constitution as well as some general suggestion that it is archaic 
and ancient and other expressions based on its age. \Ve deny that 
age alone is an argument against a Constitution. \Ve are not sc 
sure that the Commission on Revision is really so i1ositive that age 
is a defect in our Constitution. -we see that at page 16 of their re­
port (p. 915) they use the expression "time tested provisions" \vhen 
they speak of the Bill of Rights. If provisions of the Bill of Rights 
deserve special recommendation because "tjme tested," no good 
reason is perceived .. why other "time tested'' provisions should not 
likewise receive respect. \Ye do not subscribe to the doctrine that 
experiment is everything and experience nothing. Our attitude is 
that if there is anything wrong we should chaiwe it because it is 
wrong. vVe urge that you should not base your position upon the 
fallacy that the Constitution as it now stands ·was adopted in 1844 

'l1he natural rights of man and the real American standards of 
Government are much the same now as when Jefferson penned the: 
Declaration of Independence in 1776. 'l1he question is not lmw old 
is the Constitution but ·what is in it. 

In examining the Proposal we shall eheck the statements in tliE 
so-called highlights and summary and explanation prefacing the 
Heport of the Commission against the text of the Proposal, and 
express our views as to the scope and meaning of the particular 
provisions and the accuracy of the Commission's comment concern­
ing the same. 

Of course, I suppose it would be the popular thing for me to 
pat the Commission on the back and say what a splendid thing 
they have done, and I note so many have come up here and said 
that, while they are not in accord with everything in the Report, 
they think it is a fine thing because it is a starter from -which you 
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<:an get a real thing that amounts to something. On the contrary, 
I am not going to take the popnlar stand. l am not going to pat 
them on the bad~ but I am going to say "The mountain labored and 
the mountain brought forth a mouse.'' Xmv, the first suggestion I 
take np, applicable to Articles I to III as well as to all the rest of 
the Proposal is the recommendation that the submission of the re­
vised Constitution shall be in such form that the people ·will vote 
either for or against the document "as a 1vho1e. '' \Ve consider this 
snggestion contrary to sound procedure. 

The suggestion 1vonld require the Yoters to take all or none of 
the Proposal. rrhe voters would not be allowed to express any view 
as to the adoption of some part or parts and the rejection of others. 
Tlir rnters would be forced to estimate the good aml the bad in the 
Prnposal, strike a balanc'.e and then (letermine on that balance 
\Yhet her to submit to what they consider evil and vicious in the 
hope they might get what they consider good in it. 

Submission on an a1l or none basis assumes that the yotcr wi11 
be able to strike a niee balanee on whether the Proposal preserves 
or decreases his liberty, security and protection, or the contrary~ 
\vhether it giyes him free ancl unimpeded access to his govern­
mental representatives or not, and whether it gives him an oppor­
tunity to be heard in the formulation and administration of the 
laws or the eontrar:·. arnl ·whE'tlw1· or not the Propo:-al 1vil1 make 
for nnprejnc1iced formn1ation and administration of the laws that 
will govern him. This all or none idea seems like an arbitranr 
reqnirement, because there are separable things in that document. 
If they 1vant it submitted sepnrately, it could easily be separated. 
I want to call your attention particularly to the fact that even in 
their own report, they don't think this idea of all or none is such 
a bright idea because in this provision they have with respeC't to 
amendments, on page 54 (p. 05:3) yon will see that there is this 
provision, which is like the one in the present Constitntion: 

"If more than one amendment be submitted, they shall 
be submitted in such manner and form that the people may 
Yote for or against each amendment separately and dis­
tinctly.'' 

This is in the proposed rcv1s1011. Kow, if the principle is so 
sound that the Commission felt that it was desirable that separate 
matters be separate])' snbmittecl 1vhe11 the time comes to amcucl 
their proposed Constitution, they Jiaye no justification for requir­
ing snbmission of their present Proposal on an an 01' n011e basis. 

Earlier in my rrma rks I said that it seemed to ns that this 
Prnposa 1 temh; to executin' (lomination arnl 1eg·islatiYe insignifi­
cance. In this connection \Ye note that the Commission making this 
Proposal states: 
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"Our greatest need, to which this revision is directed, 
is the strengthening of executive authority." 

This is in line with the thought that executive domination is 
an objective implicit in this Proposal. 

It is impossible to strengthen executive authority save at the 
expense of the authority of other governmental departments and 
of the liberties of the people. Even to shift authority from other 
governmental departments to the executive is to force the people 
to deal with one person alone. The people, if we have an execu­
tive despotism established in the State, will be forced to see sub­
ordinates dependent upon the execufrve. There will be no recourse, 
for the Governor will have but one term and wm never have an 
opportunity to stand on his record and answer to what he did, and 
his subordinates do not come up for reelection. This would leaw 
the Governor ·with powers to do as he (not the people) thinks 
should be done. 

The Commis8ion's Report says at page 20 (p. 920): 
"His'' (the Governor's) "program can be planned in 

consultation with his chief administratiYe assistants, and 
his policies can be carried out under his supervision." 

rrl1e11 on page 21 (p. 921) : 
" . . . 'rhe Governor's term of office is lengthened to 

four years in order to provide him with ample opportunity 
to carry out his program." 

On through there on page 21, (p. 921) you ·will see about carry­
ing out his program. 

Now, coming directly to the text of this Article I-the first 
thing is the Preamble. I see no change, and of course unchanged 
provisions need no discussion. 

Then I come to the Bill of Hights. 'fhat throughout. is pretty 
much the same as we have at the present time, and of course it is 
not necessary for me to comment on those time-tested provisiom 
which are just copied out of the old one. The Commission in its 
report, page 15 (p. 915) says that no change had been made in the 
time-tested provisions of the Bill of Rights with the exception of 
the addition of a provision guaranteeing every citizen and taxpayer 
the right to restrain any violation of the Constitution. It is said 
further that the new provision wipes out the impediment now ex­
isting which requires one to show that there is injury to him dif­
ferent in kind from what every other citizen suffers, before he can 
successfully attack a violation of the Constitution. 

We maintain that this added clause guarantees nothing and 
show you why. It reads as follows: 

"Any citizen or taxpayer may restrain the violation of 
any proyision of this Constitution by a suit with leave of 
the Superior Court upon notice to the Attorney-General.'~ 
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Particular attention is directed to the fact that the clause 
where it is said a citizen or taxpayer may restrain the violation 
of the Constitution is coupled with the words ''with leave of the 
Superior Court." rrhere is no statement whatever of the matters 
which must be shown in order to get the leave of the court. This 
means that the matter would rest in the discretion of the court. 
There is no reason to suppose that the court will feel that its dis­
cretion should operate against any governmental activity simply 
because someone sees fit to ask for a restraint. There is nothing 
in this clause which says that the conrt \vonk1 not be at liberty to 
refuse leave to bring the suit and to base such refusal on the fact 
that the complaining citize11 or taxpayer cannot show a personal 
concern any different in kind and degree from what every other 
citizen suffers. r:l'here is nothing which describes what the court 
should find in order to grant such leave. ·without such a thing as 
that, you would still have the court's discretion and still have the 
same situation. rrhat being so, this supposed guarantee is a guar­
antee that guarantees nothing. 

Incidentally it is by no means free from debate that every citi­
zen and every taxpayer should be allowed to start a suit to restrain 
vio1ation of the Constitution just for the sake of having a point of 
constitutional law settled. We think that the leave of court should 
be necessary but if it is desired to make any guarantee of any sub­
stantial significance it \Vonk1 a1so be necessary to specify what 
basis must be shown to require the court to give the leave, and 
without that this clause means nothing·. 

As a suggestion with respect to this nineteenth clause, we note 
.it refers to the Superior Court also. YfY e think the Superior Court 
reference should be stricken out in favor of some other language 
rwhich would make it apply to existing courts, if this thing is going 
to be submitted to the people at a11. 1'his reference to a Superior 
Court is all there is in the first three articles whjch expressly ties 
them in with the judicial provisions. ·with that reference out, the 
jndicial provisions could be submitted separately and no good 
reason is seen why the subject of judicial reform is not a separable 
matter which could be submitted apart from any proposal with 
rrspect to clrnngc in the s~ope of the legislative and executive and 
other provisions. 

It is also noted that although the summary and explanation 
seem to in di ca te that there are no other changes in the Bill of 
Rights, there are other provisions of change in Paragraphs 7, 9, 
and 16 of Article I. 

Paragraph 7, by using the word "persons" instead of "men" 
makes women eligible to sit on juries as well as men. The propriety 
of the change in the seventh paragraph is not qrn~>;tioned. Nobody 
objects to that; they do it anyhow. I don't think the change is 
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necessary because the court considers men to embrace women, anrl 
that makes it all right for women to be on the jury. 

I don't think I will say too much with respect to the criminal 
proYision because it has been discussed. It does seem to me, 
though, that the meaning of the present Constitution on this clause 
has been judiciously construed. We all know what it means. If we 
are going to make the new clause mean the same, why do it? Why 
not use the old one instead of throwing any doubts around the 
meaning of it by new phraseology? The wording of the Proposal 
is similar to but not identical to the Fifth Amendment to the 
Constitution of the United States. If it is desired to make the 
State Constitution run parallel to the Federal Constitution on, the 
matter of indictments, it will still have to be changed. The word 
"other" would have to be "otherwise." 

I will pass to the 16th paragraph of Article I. The opening 
:sentence of Paragraph 16 in both the Proposal and the Constitution 
is: "Private property shall not be taken for public use without 
just compensation." That is in the new Constitution. The Proposal 
then makes this new statement: 

"Possession of land may be taken by any agency, instru­
mentality or political subdivision of the State, but not by 
any individual or private corporation, pending and prior 
to the determination and payment of such compensation." 

The point especially brought to your attention is that the 
present Constitution requires legislative authority before any 
agency, instrumentality or political subdivision of the State may 
take possession of property in the exercise of eminent domain. 

The transferring of this sentence from another place to the Bill 
of Rights in this form may create a situation in which some am­
bitious administrative agency may suggest that although there is 
no statute on this subject, this provision gives the adminstrative 
agency the power of eminent (lornain. The~- can do that hecause 
Article X, page 54 ( p. 953) "·hen y011 rome to it, sa~-s this Consti­
tution shall be se1f-exccnting. Jn other 1rnrcls, this giYes every 
agency the power of rminrnt domain, the power to take possession 
1vithout any act of the Legislature to sa~- so. I think it clesen-es 
your consideration 1Yhen ~-on eorne to (lt>ri(le 1Yhether you are going 
to do anything about this or 110t. l\Iy suggesTion is, if it is desired 
to put this thing in, that it could be made a11 right by putting in 
something which says : "-When authorized by legislation providing 
for such compensation, possession of land may be taken by any 
agency, instrumentality or public subdivision of the State ... " 
In other words, put something in that says you have to have the 
Legislature say you have the right rather than execute a provision 
of the Constitution ·which says go ahead, take it, and we will force 
the I_jegislatnre to pay for it. --\VJiile they haYe the moral responsi-
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bility, they won't actually have to do it, but still the moral respon­
sibility will make them pay for it when this self-appointed agency 
goes in. 

Now, I sum up by saying, in our view, the guarantee which the 
Report suggests is not furnished by this Article and it contains 
two other provisions of debatable merit, and on the whole it does 
,nothing of substance to improve the present Bill of Rights. That 
being so, we see no good reason why Article I, which improves 
nothing substantially and gives no such guarantee as pretended, 
should be submitted to referendum. 

The labor discussion came under this but I think it should come 
under one of the later Articles and I will cover it later. 

MR. CAVICCHIA: Mr. Chance, I may have misunderstood you 
but will you show me where, in the report of the Commission, the 
Commission recommends that its product should be submitted to 
the voters? 

MR. CHANCE: Its product? 

MR. CAVICCHIA : Yes, its own draft of a revised Constitution? I 
think you err in assuming that the Commission suggests that its 
draft be submitted to the electorate. 

MR. CHANCE: That is what I thought, that it was to be put up 
at the primary. 

MR. CAVICCHIA : We are considering all the proposals of the 
Commission, and one of the proposals is that the Legislature shall 
be empowered to write a new Constitution. The Commission does 
not say "We suggest that our draft be submitted to the voters." 
As a matter of fact, I think the Commission is very careful not to 
say that its product is the best possible. It makes the suggestion 
that the Legislature be empowered by the people to write a Con­
stitution. 

MR. CHANCE: Well, if I am mistaken and if the Commission is 
not recommending that this Constitution be submitted to the 
people, then I agree with the Commission that this Constitution 
should not be submitted to the people. Next question. 

MR. CAVICCHIA: Wouldn't you differentiate between the time­
honored Bill of Rights and that part of the Constitution which 
deals with the framework of government? 

MR. CHANCE : vV e are on Article I just now. When we come 
to the subsequent provisions, you will be sure to hear what I have 
to say about that. Let's confine ourselves to Article I. 

MR. CAVICCHIA : You drew the analogy. You said that the Com­
mission itself said that because the Bill of Rights was time-honored, 
it should be kept, and that by using that argument the Commission 
was arguing against itself with respect to changes in other parts 
of the Constitution. What I mean to say is this: "\V ouldn't you 
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differentiate between guarantees of personal rights as contained 
in the Bill of Rights and the other features of government which 
deal with governmental setup? In other words, wasn't the Bill of 
Rights supposed to limit the government in so far as any action 
against any individual is concerned? \Vasn't that the original con­
cept of the Bill of Rights? 

MR. CHANCE: I have a provision in my subsequent discussion 
where I will take up what I conceive to be the fundamental fallacy 
of your conception of the government of this State. If the Chair­
man wants me to tell you now, I will tell you now. 

11.:R. SCHROEDER: \Ve lvould like to confine ourselves to Article I, 
and when we come to that we will appreciate it if you will go into 
it at that time. 

l\IR. CHANCE: All right. 

nfa. SCHROEDER: Are there any other opponents to Article I 1 
If not, we will proceed with those individuals who are in favor of 
modification of Article I. 

vVe will now hear from Mr. H. Earl Probst, representing the 
New Jersey Farm Bureau and State Grange: 

lV:lR. PROBST : Mr. Chairman and members of the Committee: 
The governing bodies of the Farm Bnreau and the State Grange 

are deeply interested in the current effort to revise the Constitu­
tion. During the year our executive officers have devoted much 
time to its consideration. \Ve have been in frequent consnltation 
with legal counsel, who has favored us with comprehensivj memo­
randa. \Ve recognize some shortcomings in the present document. 
\Ve have read with much appreciation the report of the Revision 
Commission now before you. And we take this opportunity again to 
express the high regard we have both for the Commission's work 
and for its personnel. In so lengthy a work it is inevitable that we 
should not be in complete agreement. In some ways we think the 
Commission h~s not gone as far as it might well have gone; in a 
few it would seem they have accepted principles adverse to that 
which we consider "American Ideals"; and in one case, probably 
unwittingly, they haYe made recommendations injurious both 
politically and economically to members of the organizations we 
represent. 

Today's hearing, as we understand, will be limited to considera­
tion of the first three articles of the Commission's report. Our 
suggestions here, as well as at subsequent hearings, will be based 
upon conceptions of an inherently free, sovereign people, who 
create limited purpose, corporate states, to protect that freedom 
and to represent that sovereignty; as opposed to conceptions of 
political sovereignty; or of dictatorship of any kind, whether it be 
tyrannical, despotic or paternal; and whether composed of aristo-
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crats or totalitarians, or of despotic majorities. Our aim is a 
limited state devoted only to the service of self-governing people, 
who regard the Deity as the only lawful ruler of mankind; as op­
posed to subject people in the service of sovereign states, and of 
temporal rulers by any name whatever. We know that both are 
ideals only, that no people are good enough fully to enjoy the first, 
or bad enough entirely to justify the second; but that all of us are 
tending either toward one or the other. We regard it our duty, 
and your duty, to promote trends towards the first, and away from 
the second. This is particularly so when revision of constitutions 
are at issue . 

.And first, may we consider improvements in the Bill of Rights. 
The Commission's proposed addition seems excellent. Of course, 
interested parties should have the power to restrain violations of 
the Constitution. The fact that such an amendment became de­
sirable seems a reflection upon the understanding of those who may 
have questioned the right. 

But the Bill of Rights seems capable of improvement in other 
respects. Here we can pause to suggest only a few. First, why 
should not the word "privileges" be removed? By what reasoning 
is "privilege" either "retained by" or "conferred upon" sover­
eign citizens? Who among free men is there to confer or to accept 
"privilege"? The word has no place in societies of sovereign indi­
viduals. Is it not the thoughtless use of such survivals of despotism 
that dim conceptions of equal, free, sovereign peoples and of limit­
ed states? Their use in constitutions seems inexcusable. There are 
four places in our Bill of Rights where the word is used. We sug­
gest that "right" be substituted where it is used in the third and 
eleventh sections, and that the word be stricken from the title and 
from the twentieth section. 

Second, we think Bills of Rights specifically should direct re­
straint of abuse of "the police power". This is an important 
power, and as dangerous as important. \Ve specifically limit the 
powers of the state, and then proceed to authorize it to exercise a 
power which in the hands of personal power-seeking officials tends 
to defeat that limitation. With the return of peace both the im­
portance and the menace of the police power is likely to be en­
hanced. Furthermore, our Federal Constitution undertakes to pro­
tect life, liberty and property-except when taken through "due 
process of law". But what is that? There seems to be no com­
prehensive definition. In our present mental development prob­
ably there can be none. But power-loving jurists increasingly are 
likely to support power-loving executives and legis1ators in their 
own egoistic conceptions of the meaning of the phrase. Of course 
the subject is too deep for us to suggest a remedy. Probably none is 
presently possible. But abuse of power always has been restrained 
when due effort has been made. .And may there not even now be 
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found at least a palliative. At least, should we not now "try" to 
find one7 

In our opinion there may be made many other needful improve­
ments in the Bill of Rights. The very right of free mm to work 
or not to work, just now is being challenged. Do we lack the 
courage to oppose this basic attack upon one of rnaHkiml's inalien­
able rights? We think we can assure you that the orgm1izatio11s 
we represent do not. 

MR. SCHROEDER: The next speaker will be .l\Iiss Emma Dilloll, 
President of the New Jersey Federation of Business a11<1 Prnfes­
sional Women's Clubs of Nevv Jersey: 

Mrss DILLON: Mr. Chairman, Members of the Joint lJegisla ti ve 
Committee: 

The New Jersey Federation of Business aucl Professional 
Women's Clubs would call your attention to the fact that wl1ile 
it should not seem necessary to include the word "women" in 
Article I, because the language would imply that its pro\'isiolls 
should apply equally to women, whether married 01· not, as well 
a::; to men, it is not true, nor is it true under our present Constitu­
tion. Somehow or another our courts seem to have done so111e 
rather tortuous reasoning and there has been some miscl iI"ected 
sympathy for the poor working gal, and so on. 'l111e tourts do not 
seem to have heard of the rule of Mr. Chance that the male always 
embraces the female, even in grammar. \Ve would like to give you 
four suggestions that we would like you to consider mu1 ill cl 11<1e 
somewhere in the proposal you will bring forth. 

The first is Article I, Section I-that you include two 1vords: 
"and women," so that it will read, "All men and women are by 
nature free and independent, etc." It seems like a wry simple m1cl 
unnecessary thing but it is necessary because of tlie rnles tl1:it 
have been made. 

Next, add a section to Article I which shall read: "No citizell 
shall be deprived of any rights, privileges or responsibility bec;rnsl~ 
of sex or marital status." I hope you will notice we lrnYe inel ude(1 
the word "responsibility" because our organization believes that 
women haYe and should take full responsibility. 

Add a section: "There shaU be no discrimination against citi­
zens because of race, color, creed, sex, age or marital status." '!1hat 
is the new thinking. 

The fourth suggestion would be to add a paragraph to Art irle 
III, Section 7, which shall read: "No act shall be passed whi<·h 
shall not apply equally to men and women." 

In closing, I want to call your attention to the fact that there 
is a world war going on today for the purpose of getting liberty 
and freedom throughout the world, and it is time we began to have 
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it right here in New Jersey. I would like to call your attention 
to the fact of our very present historical situation. 

Vv e are so close to it that perhaps we cannot get its full signi­
ficance. We know in Germany there was a far wider freedom for 
women than there is in this country today. That does not seem 
believable but it is true. But the first group to be attacked when 
Hitler came into power was the women. From that, they went to 
the organizations of men. Your lodges and other organizations 
were wiped out. And then labor took its turn. So, today, you have 
no freedom in Germany at all. The United States has done a little 
more forward-thinking than we have, but now there is to be-I 
think we all admit that-a revision of the Constitution in New 
Jersey. Our organization requests that New Jersey put itself on 
record as being truly democratic. 

l\IR. ScrrnoEDER: The next speaker will be Mr. Manuel Cantor, 
representing the Communist Party of New Jersey. 

l\1R. MANUEL CANTOR : Mr. Chairman, Ladies and Gentlemen : 
These discussions of changes in the New Jersey Constitution 

come at a moment rendered most propitious by the impact of 
sweeping historical forces. The American people, in unshakeable 
unity with the free democratic peoples of the whole world, are 
locked in a gigantic death-struggle against Nazi-fascist barbarism. 
In a bond sealed with the blood of the heroes of our brave allies, 
the entire nation is battling once again to the end that "govern­
ment of the people, by the people and for the people shall not 
rierish from the earth." 

Our Commander-in-Chief, President Franklin D. Roosevelt, has 
listed the general objectives of our struggle in the four freedoms 
of the Atlantic Charter-freedom of religion, freedom of assem­
bly, freedom from want, and freedom from fear. Vice-President 
Henry A. -w al1ace and Undersecretary of State Sumner Welles 
have sketched in bold outline the goals of human liberty for which 
we strive today, arms in hand as did our forefathers. 

"I say that the century on which we are entering-the 
century which will come into being after this war-can be 
and must be the century of the common man . . . The 
methods of the 19th century will not work in the peoples' 
century which is about to begin." (Henr;\- \Vall ace, May 8.) 

If this 'Nar is in fact a war for the liberation of peoples, 
it must assure the sovereign equality of peoples throughout 
the world, as well as in the world of the Americas. Om 
victory must bring in its train the liberation of all peoples. 
Discrimination between peoples because of their race, creed 
or color must be abolished." (Sumner ·w elles, May 30.) 

Certainly there can be no better time to carry into life right 
here in our mvn State the ideals for which New Jersey boys are 
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giving their lives on the far-flung battle fields. Particularly is it 
timely to discuss Article I of the proposed Constitution, the Bill of 
Rights. 

This committee, through these hearings and the consequent re­
port to the Legislature, can make a considerable contribution to 
the unity and morale of the people of New Jersey and of the whole 
country, if it embodies in its recommendations for the proposed 
Constitution inalienable rights and privileges consonant with the 
present majority concept of American democracy. The recom­
mendation in the report of the Committee on Revision that there 
be no material change in the Bill of Rights adopted in the year 
1844 falls completely short of such a concept. We readily accept 
the fact that the "time-tested" safeguards now contained in Article 
I are to be valued and cherished. But no reasonable person will 
maintain that the concept of the people's democratic rights is 
static, fixed and immutable; that the rights guaranteed in a simple, 
largely agrarian, social and economic structure of 1844 are com­
plete and adequate for a complex, highly industrialized, radically 
changed society 100 years later. rrhe argument that the United 
States Constitution is even more ancient is a subterfuge behind 
which opponents of progress cannot be permitted to hide. 

We also wish to state our emphatic opinion that the only effec­
tive and truly democratic method of revising our State Constitu­
tion is through a Constitutional Convention. However, we welcome 
these hearings which provide some channel for public discussion 
and examination which will serve to hasten and facilitate the 
thorough revision which must be made. 

What are some of the rights and privileges, accepted features 
of present-day democratic practice, which Article I of the New 
Jersey Constitution should include? 

In a modern world where, admittedly, means are readily at hand 
to guarantee every child on earth a quart of milk per day, it 
becomes the right of every person to have security from the ravages 
of want and privation resulting from unemployment. The time 
has come to incorporate this concretely in Section 1 of the Bill 
of Rights. 

The general statement in Section 2 that "political power is 
inherent in the people" is too vague. Further provisions giving 
practical effect to this pO'\ver must be included as basic rights. 
Among specific means by which the people can exercise their right 
to "alter or reform" their government are such institutions as the 
initiative, the referendum and the recall. These should be stipu­
lated in the Bill of Rights section, though elaboration can follow 
in the Legislative Article. 

S'ection 4 deals with guarantees against religious discrimination 
and persecution. The present provision should be amended to 
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include qualifications not only "for any office or public trust" 
but also for ANY PUBLIC OR PRIV NrE EMPLOYMENT. The 
protection should also be extended for the enjoyment of ANY 
RIGHT and not just any "Civil" right. 

Section 5 establishes certain civil rights in general terms. The 
development of a great labor movement as a permanent feature 
of our democracy makes imperative the inclusion under this head­
ing of the right of labor to organize and bargain collectively; and, 
further, to protect their bargaining power by the inclusion of the 
right to strike and to picket peacefully. The fact that labor has 
voluntarily relinquished the latter rights for the duration in no 
way diminishes the need for their inclusion in the basic law. 

Section 9, limiting the right to indictment, should be extended 
to ALL crimi11al offenses; otherwise, the right to trial by jury may 
be circumvented in certain cases. 

In section 15, the phrase "cruel and unusual punishments" 
should be altered so as to include excessive or unreasonable sen­
tences against which there is no remedy under present court 
interpretations. 

Free and public education is now an established fact in Ameri­
can life. The right of the people to free education should be 
established as a princ1ple in the Bill of Rights of onr State 
Constitution. 

A provision guaranteeing no deprivation of life, liberty or 
property without due process of law should also be incorporated 
in Article I, to give effect to the federal decision in the New 
Jersey courts of law. 

A special provision of the greatest importance must be included 
barring discrimination of any kind on account of race, color or 
creed in the personal rights, property rights, civil rights or rights 
of employment of any person. The passage of a statute on this 
crucial democratic guarantee is not enough. It must be embodied 
in the Bill of Rights without further delay. 

There may well be other safeguards which should be includea 
in the Bill of Rights which better-trained legal minds shonld be 
able to suggest. 

It is to aid in the speedy adoption of a State Constitution 
which will be the instrument for welding in firm unity the entire 
population of New Jersey that the Communist Party respectfully 
submits the foregoing proposals to this committee. 

MR. SCHROEDER: The next speaker will be Miss Mary Philbrook, 
Chairman, Executive Committee of the Women's Consultative Com­
mittee on Constitutional Revision. 

Miss PHILBROOK : I would like to ask that Miss Evelyn Seufert, 
one of our Vice-Chairmen, speak in my place. 

Miss SEUFERT: Mr. Chairman, Members of the Committee: 
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The Women's Consultative Committee on Constitutional 
Amendments is composed of a number of women's organizations 
throughout the State. This committee believes, along with repre­
sentatives of several organizations represented here today, that 
laws which deal with discrimination-laws rather which would 
prevent discrimination against people because of race, color, creed 
or sex-are of such fundamental importance they should not be 
separate but should be placed within the Constitution itself; con~ 
sequently, this committee, because it is composed of so many 
organizations throughout the State, requests permission from you 
to submit a brief at a later date, after these organizations have 
had an opportunity to prepare such a brief jointly, and we would 
like to do that instead of discussing this subject today, with your 
permission, if we may. 

MR. S'cHROEDER: Yes, surely,· you will have permission. 
The next speaker will be Mr. E. Morgan Barridale, Chairman, 

Committee of Chamber of Commerce and Civics of the Oranges 
and Maplewood. 

MR. BARRIDALE: Mr. Chairman, Members of the Joint Com­
mittee: 

The Committee of the Chamber of Commerce and Civics of 
the Oranges and Maplewood has not had an opportunity to go 
thoroughly over the report of the Commission and has therefore 
taken no action either for or against. However, I feel that some 
matters should be brought to the attention of the committee for 
its consideration. 

Under the plan set up for these public hearings, the policy of 
setting up a discussion as you have and limiting it not quite 
successfully to Article I, to my mind, is a very '\vise movement 
because I think we are very apt to pass over the concept of a 
Constitution which is adequately expressed in the Preamble of the 
Constitution of Massachusetts-a social compact made betvrnen 
the individual citizen and the citizens as a whole, and the citizens 
as a whole with the individual citizen. Article I in this Proposal 
and Article I in our existing Constitution, commonly called the 
Bill of Rights, is that part of the compact which establishes the 
rights, and the privileges of individuals and citizens, and the 
obligation of the group is to protect those individual rights. I 
have asked to be placed in the group of modifiers because there 
are some things which we would like to have changed. On the 
whole, I think that the Bill of Rights as suggested is fairly 
adequate, and in discussing the matter I don't think we ought to 
confuse it with the mechanism or frame of government which 
composes practically the balance of the Constitution. The Bill of 
Rights as we have it today represents very largely the progress 
of the Anglo-American people for over seven centuries in the 
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development of the individual rights which the confreres in society 
must respect. I think we should tamper with existing clauses with 
a great deal of temerity because they represent the blood and 
fortune of our forebears, which have been spent for our benefit. 
There are two clauses which I think merit considerable attention. 
I cannot agree with those who have accepted the changes proposed 
in Section 9 as being inconsequential. If they are, there is no 
merit in proposing them. It is all very easy for us as a group to 
criticize our procedure in bringing one of our fellow-citizens to 
trial on .a criminal charge. We all know from history that that 
procedure has been the chief instrument of tyranny and oppression 
throughout the history of mankind. Change of wording means 
that we must rely upon our courts to redefine what the individual 
rights are in this particular field. The wording which we have in our 
existing Constitution was originated in 1844; whereas, the words 
proposed were originated in 1789. The words in the Federal Con­
stitution in 1789 cover an entirely different relationship from the 
relationship between the individual citizen and the group con­
stituting a sovereign State. I don't believe that we should parallel 
the words when the situations are not parallel. I don't believe we 
should deprive the individual of the protection of the Grand Jury 
even in minor crimes. The Grand Jury represents public opinion 
and filters out of our courts those cases ordinarily which would 
represent partisan or passionate action. The proposed change would 
place in partisan hands the decision as to whether a man should 
be brought before the bar of public opinion to substantiate in fact 
his. innocence, despite our principle of government that one is 
innocent until proven guilty, because public reaction always is 
against the man charged with crime and though he be acquitted 
he is never restored to his original position. I believe that this 
should never be placed in the hands of an appointive officer, but 
should always remain in the bosom of our people as a whole. I 
think that every protection should be thrown around the individ­
ual when it comes to a criminal charge, and despite delays and 
despite expense-and the expense of individual defense is more 
out of proportion to his ability to bear it than the expense of 
prosecution is to the group, and he therefore ought to receive every 
protection under the Bill of Rights against the necessity of defend­
ing himself against a criminal charge. 

As to Paragraph 16, some allusion has been made to that and 
I think it a very definite step in the derogation of private rights. 
We all of us who have had any experience in public life realize 
why this change is proposed. We have been greatly hurt by cer­
tain individuals who have asserted their right to private property, 
and have delayed public improvements, but why should we take 
the life savings of an individual which have been invested in a 
piece of property, which we take for public use and let him wait 
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until his great grandchildren shall inherit it as a result of legal 
proceedings. I believe the individual is entitled to keep his 
property until the State or an agency of the State is willing to 
pay him just compensation for it, and not take the property and 
let him wait for the public agency to produce the money which 
he has worked for and saved to invest in that property. 

My third suggestion is that the Bill of Rights of New Jersey, 
like a few other Constitutions, is weak in that it does not contain 
a provision guaranteeing to the indiYidual citizen the right to 
bear arms. ·we are all familiar with the situation abroad. \Ve 
know how ineffectiYe is the opposition to the tyrant who is now 
in other lands; how impossible it is for the individual to protect 
himself and his family because for centuries the right to bear 
arms is denied him. We are cheering the efforts of the guerlllas 
in Yugoslavia to protect their homes through the use of arms 
which are smuggled into their country. The Americans as a whole 
have been brought up to not bear and use arms, and the United 
States Constitution and the Constitution of thirty-three other 
states provides that this right shall be given to. the individual, and 
I see no reason ·why New Jersey should not follow that trend and 
include such a proyision in its Bill of Rights. \Ve are aU conver­
sant with the oppression in the State of Nffw York clue to the so­
called Sullivan Act, which is declared constitutional because their 
Constitution, like ours, does not contain a proYision in the Bill 
of Rights guaranteeing the right to bear arms. Citizens usually 
are brought up on charges of Yiolation of the Sullivan Act who 
are innocent of any improper motive in mvning arms but it is 
an effective agenc~~ on the part of the crimes department to harass 
the people, ancl it does not gain the objective for which the statute 
was passed; that is, to take arms Rway from those who are crim­
inally inclined. 

I therefore respectfully suggest to you that a new provision 
be added to the proposal under Article I that the right to keep 
and bear arms be guaranteed to every citizen of this State. 

Thank you. 

MR. SCHROEDER: The Committee will novi' recess for one hour, 
from one until two o'clock. 

(Recess.) 
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\VnEREAS a committee of the Legislature of the State of New 
,Jersey is now considering proposed changes in the Constitution of 
the State: 

BE Irr RESOLVED by the New Jersey J?ederation of Business 
and Professional \Vomen's Clubs that the committee be urged to 
approve and recommend the inclusion in the State Constitution 
of a provision forbidding distinctions under the law between the 
rights of men and vrnmen to vote, or to hold public office, or to 
enjoy eq nally all civil, political, economic and religious rights and 
privileges. 

BE 1T :B~uRTHEH- H:t.:sOLVED that a copy of this Resolution be 
forwarded to the Chairman and to each of the members of the 
aforementioned committee of the r_,egislatnre. 

Hon. Lloyd Schroeder and 
Members of the Legislative 
Committee on Constitutional Revision. 

Ueut:emen: 
rrhis Committee ·was organized for the sole purpose of further­

ing the movement to secure a Constitutional provision ·which will 
safeguard the rights of women. 

\Ve are enclosing a copy of the brief which was submitted to 
the Constitntion Revision Commission. 

1'11111 co11stitutional rig:hts are uow denied women by legislative 
enactment. \Ve snbn1it that the denial of such rights by legislative 
enactment is contrary to the great principles on -YYhich this country 
i-, founded, and that depri,,ations of such rights should not be 
permitted without the right of al I citizens, and particularly those 
whose rights are placed in jt'O}Hll'tl)', to have the chance to protest. 

·we ask you to trust the people to vote rightly on this question, 
and to denounce any proposal to snppress such a vote as violative 
of the spirit of democracy. 

'l1he liberties of oue-half of onr population are i11Yolved and 
thousands of women throughout the State want this question 
brought into the foreground and a full and free discussion of it 
by the people. Year after year the people have supported equal 
rights planks in Party platforms and have vfrtua1ly given their 
approvaJ to this principle. 'Ve ask the Ijegislatnre to recognize 
an obligation to submit it to the people without further delay. 

Yours very truly, 

'rrenton, N. J. 
July 10, 1942 

\V mrnN's CossuurATIVE CoMl\IITTEE 
ON CONSTITUTION AI, AMENDMENTS. 

Katharine B. Rogers, Secretary. 
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EQUAL ItIGII'l'S 

MEMORANDUM PREPARED BY STEPHEN E. IlrcE, Ass1sTA~·1· LEarsr~A­

TlVE CouNSEL OF 'l'HE SENATE FOR TIIE Suncol'II.l'ITl'l'TEE 01" •ruE 
,J cmcrARY Co.\Dll'l"l'EE Co:\'srmm1:\'u SE:\ATE ,JOI>:'l' HE:-;OIJlJTION 8 

rrhis memorandum is in reply to your reque~t for my tcnnments 
on some of the legal i~sues, both State and l~'edera l, that woul(l 
arise upon i·atification of the equal-rights amendment to the Con­
stitution. rrhe proposecl amendment reads as follows: 

Men and women shall haw~ equal rights throughout the U11iteu States and 
every place subject to its jurisdiction. 

Congress shall liaYe rrnwer to enforce this article by appropriate 
legislation. 

GENERAL PRINCIPLES OF' CONSTITUTIONAL LAW 

At the outset, it will be noticed that the form of the amend­
ment does not follow the main stnwture of the Constitution and 
more particularly the fourteenth, fifteenth, and nineteenth amend­
ments. Those amendments state a rule in broad terms, but tlie 
objective toward which such rnle is directed is specific. On the 
other hand, the p;opo;;ed amemlment departs entirely from this 
precedent and la~·s clown a rule which will apply iu almost all 
fie~ds of the law. 

'!'he first pnagraph of the prnposc'd amendment would seem 
to envision geoµ:raphieal uniformit~r as to eqnal rig·hts throughout 
the United Rta' es and places subject to its jnrisdiction. 

If geographical uniformity is required, a 1vonrn11 in New Yol'L\: 
must have equal rights 1vith a ma11 in Pe1111sylv1rnin as well as 
equal rights with a man in New York. Assuming that the Snprerne 
Court 1rnuld accept that clodl'i11c\ it woul<l follow that a New 
York divo1·ee law which a I lmve(l a divorce to the husband or the 
wife eqna lly bnt which permitted a divorce only on the grnrnHls 
of adu1tery wou'.d be unconstitntional, since the Pennsylvania law 
permitted, for example, a divot'('.e 011 the µ:ronnds of incompat­
ability. A woman in NeYi' York won1d not lrnvc an ec1ual rjgl1t 
to a decre2 of divorce as a man in Penusyha 11ia. If geograph icn l 
uniformity is the ('OlTed interpretation of foe la11gm1ge, it wonlcl 
seem that the only practical wa~' such uniformity could be achicv<'Cl 
would be by the enac'ment of 1rnmcrou..: lj1ec1rral statntes c·on~rinµ: 
the entire field of law dealing with the rights of men and "·omen. 

The proponents of the pro1)osed amendment say tli<1t its lan­
guage does not mean g·eographical uniformity. 1\frs. Rurnit<1 8. 
Matthews, of the National ·woman's Part~'. testifiecl. nt page 14;> 
of the 1938 Senate Judiciary Committee hearings, as follows: 

The --woman's Party has no i<lca of attempting to say thnt ernl'y Stale 
shall have no divorce 1a"·s, as in Routh Carolina, or that eYery Stnte shn 11 
have 11 grounds, 1ikc they f1o in "'.\Tississipp-i. 
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All that the ·woman's Party is undertaking to do is to sa~- that in a 
given State men and women shall have equal rights, but not necessarily that 
the rights should be the same for men and women in all the States. 

Miss Dorothy A. l\Ioncure, of the National ·woman's Party, 
testified, at page 122 of the hearings, as follows: 

'rherc js no unwarranted interference with State rights under the amernl­
rne11t. En;ry constitntional amendment presupposes that the States are s1u­
reudering certain rights inherent in the State governmePts and not sunen­
dcred to tlie Federal Government at the time the Constitution was adopted. 
Tltis arnernl111e11t will not concentrate in the 1''cdernl Government at 'Nash­
ington any additiomd power, for it is no more tlian the surrender by the 
States of t11eir sovereign power to deal with the rights of their citizens un­
equally on tlie basis of sex. The rights affected Ly the amendment may there­
after IJe adjudicated within the jurisdiction of the ]'ederal courts, but it is 
!Jelim·cd tl1at no I 1'edernl ::ulrninistrntive maehiner~- will !Jc set in motion hy 
St1('l1 a111e1Hlment. 

'J'l1e right to eontrol wages and hours has ])een held to he within tl1e 
poliee power of tlie State, as are all industrial laws regarding sanitation, etc. 
11' tl10 States adopt this amendment they agree among themselves that they 
will JJOt discriminate against either the rights of men and women on the 
Ltm.Jis of sex. 'rl1c amendment deprives the State of none of its police l)Ower 
lrnt merely sets a standard for industrial la,Ys based upon the nature of the 
work and not upon the sex of the workers. In general, the amendment qualifieE 
tl1e n lisol ute authority of the State to deal with its men and women on an 
u11<'qun I lwsis lint docs not deprive the State of :my sovereign power. 

H tlrn language of the proposed amendment was as simple as 
lite above witnesses seemed to think, there would be no necessity 
l'ol' i I. to be s11 bseq uently (·onstnted by the Supreme Court, as they 
Lolli admit will eventually haYe to be done. -Webster defines 
"eq11al" to mean "nniform" among other things a11c1 "throughout" 
lo me1111 "ill every part of." If the word "uniform" was substituted 
for "equal" ]n the amendment and the words "]n every part of' .. 
s11hslituled for "thronghout," there would be no doubt that the 
language rnermt geogn-1phical uniformity. rrl1e amendment does 
noL Hpecify that men and women shall haYe equal rights in the 
Nlnte i11 wl1i(~li 1 lie~- resi(le bnt tlrnt thry shall have equal i·igbts 
t11 l'Ot1gl1011t the U11ltec1 States. rrhe Yiew that the amendment 
mea11s geographical uniformi1 y is held by nrnny eminent constitu-
1 io1w I ;-rn11101'i1ies, from ·whom I '"ill quote a few: 

By Ll1e same token that the courts will have a wide domain in which they 
m11i,;f; a(ljnclicatc, Congress will be given a roving commission to legislate. This 
congressional legislation may inject itself into, if not supersede, a State's own 
rnunicipal law on m1y subject in ·which the rights of men and women are in­
rnlved-a very considerable part, it must be o hserved, of the entire legal struc­
t 11rc. 'J'he proposal constitutes too large an order of indeterminate powers to 
lie l1arnled over to Congress. (Noel T. Dowling, Esq., Professor of Con­
st.it11tiona] Law, Columbia University Jaw school, hearings, p. GG.) 

'J'lie generality of the language leaves it doubtful whether this phrase 
rneans tl1nt tlie rights of men and women must be identical everywhere within 
tl1e lw1111c1ades of the United States or whether the requirement would be 
satisflc<l l>y equality, as between men ancl women, in each of the several States 
nrnl Territories. In other words, docs this phrase imply uniformity over the 
whole area of the Nation, without regard to local differences of tradition, 
custom, or conditions which may make a provision which is suitable in Nev> 
York or Mnssnchusctts unsuitable or unworkable in California or in Texas~ 
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Here, again, is the seed for unending l'.oniliet and litigation (1f. <'. Sloss, Esq., 
former associate justice of the Supreme Court of tlle State of California, 
hearings, p. 69). 

The equal rights amendment seems to me objectionalJle, partl v because it 
may cast douht on the validity of mueh existing State legislati.on •vhich is 
beneficial to women, and partly bemuse it repeats the mistake of the eighteenth 
amendment, which sought to impose a single national rule in a matter in­
volving social customs and habits which differed widely from locality to 
locality (Lloyd K. Garrison, Esq., dean of University of Wisconsin law school, 
hearings, p. 70). 

There will Le in nearly every situation a choice of rules to bo adopted, 
and this amendment gives no indication whether women should have that status 
of men or men have that of women. The proposed amendment will confer on 
Congress the power to make these adjustments and will therefore grant to it 
a right of control over a wide field of legislation heretofore reserved to the 
States (Joseph P. Chamberlain, director of legislative drafting research fund 
and professor of public law, Columbia University law school, hearings, p. 73). 

In the form in which the amendment is drawn at present, it seems to me 
that it undoubtedly vests Congress i.vith affirmative control to legislate as to 
the rights of men and women throughout the United States and in every State 
(Charles Warren, hearings, p. 55). 

Article I, section 8, clause 1, of the Constitution provides that 
"the Congress shall have power to lay and collect taxes, duties, im­
posts, and excises, etc.; but all (1uties, imposts, and excises shall 
be uniform throughout the United States." As every student of the 
Constitution knows, the term "uniform" as used in this clause of 
the Constitution means geographical uniformity. In the Head 
1Jfoney cases (112 U. S. 580), the Supreme Court stated that "a 
tax is uniform when it operates with the same force and effect in 
every place where the subject of it is found." Mr. Justice Miller 
in his Lectures on the Constitution of the United States said 
(p. 240), in referring to duties, imposts, and excises, "They are 
not required to be uniform as between different articles that are 
taxed, but uniform as between the different places and different 
States." Since the language of the proposed amendment follows 
so closely the language of the above-cited clause, it would seem to 
follow that the rule of geographical uniformity would necessarily 
apply in the instant case also and that laws relating to the rights 
of men and women would, after the ratification of the amendment, 
be required to be "uniform as behveen the different places and 
different States." 

The achievement of geographical m1iformity with respect to the 
Jaws dealing with the rights of men and ·women could be brought 
about only by sweeping Federal legislation preempting the field to 
the Congress and thereb~T superseding all State laws dealing with 
such rights, or by the Congress requiring uniform State laws to be 
enacted in each State. In either case, the ultimate power would 
remain in the Congress and the rn]e of geographical uniformity 
would have to be adhered to. It might be pertinent at this point 
to ask why the proponents of the proposed amendment believe that 
a State, which refuses at the present time to change its laws with 
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respect to certain rights of men and women, will ratify an amend­
ment to the Federal Constitution giving Congress complete control 
over such rights and the manner in which they should hereafter 
be dealt with. 

After deciding the first major question-that the amendment 
requires geographical uniformity-the Supreme Court would im­
mediately be confronted with another major issue. ·what is a 
"right"? Bouvier defines "right" as a "well-founded claim" and 
adds two pages by way of elaboration, explanation, and exception. 
rrhe late Mr. Justice Holmes said "The word 'right' is one of the 
most deceptive of pitfalls." l\Iiss Dorothy Moncure, of the National 
·women's Party, attempted to justify the use of the word on the 
ground that it was used in the ninth amendment. She said, at page 
122 of the hearings, that the ninth amendment contained no defini­
tion of thr '"ord "rights" as used therein. ·while this offhand state­
ment is trne, it fails to analyze the ninth amendment and the rea­
sons for its insertion in the Constitution. The amendment reads: 

The enumeration in the Constitution of certain rights shall not be con­
strued to deny or disparage others retained by the people. 

This amendment was inserted in the Bill of Rights to prevent 
the exercise of power by the Federal Government with respect to 
certain rights of the people not specifica1ly dealt ·with in the Con­
stitution. (See \Yatson on the Constitution, pp. 1523-1524.) Amend­
ments 1 to 8 in the Bill of Rights contained sperific rights of the 
people which Congress was to be prohibited from infringing and 
it was. felt by those favoring the Bill of Rights that the ninth 
amendment was necessary to prevent the possible construction that 
the Congress could legislate with respect to other rights not men­
tioned in the first eight amendments. J uclge Story's comment in 
this connection was as follows : 

This clause was manifestly introduced to prevent any perverse or ingen­
ious misapplication of the well-known maxim that an affirmation in particular 
cases implied a negation in all others, and, e converso, that a negation in par­
ticular cases implies an affirmation in all others. The maxim, rightly under­
stood, is perfectlv sound nnd safe, but it has often been strangely forced from 
ihi 1rntnrnJ meaning into tho support of tho most dangerous political heresies 
(Story on the Constitution, vol. 2, sec. 1905). 

A rereading of these first eight amendments also discloses that 
specific rights are referred to. rrlie first amendment prevents the 
Congress from making any law respecting an establishment of re­
ligion or prohibiting the free exercise thereof; or abridging the 
freedom of speech or of the press. \Vhile the rule is general, as are 
all other rules enunciated in the Constitution, the right that is pro­
tected is specific. So also with the other seven amendments-the 
right of the people to keep and bear arms shall not be infringed 
(II) ; no soldier, shal1, in time of peace, be quartered in any house 
without the consent of the owner (III); the right of the people to 
be secure in their persons, etc., shall not be Yiolated (IV) ; and 
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so forth. If, therefore, the justification for using a concept as 
vague as "rights" in the proposed amendment rests upon the anal­
ogy to be drawn from its use in the ninth amendment, the justifi­
cation, indeed, becomes tenuous. 

Congress, in enacting uniform laws on the manifold subjects 
encompassed in the words "equal rights," would be confronted, at 
the outset, not only with grave questions of policy relating to gen­
eral laws such as dower and curtesy, management of community 
property, divorce, social security, minimum wages, naturalization, 
and many others but also with equally grave questions of policy 
relating to details which ·would multiply into the thousands. For 
instance, when would a girl become a \roman so as to grant her 
equal rights under the amendment? Under the civil law a girl be­
came an adult upon attaining the age of 12 years and a boy became 
an adult upon attaining the age of 14 years. Under the common 
law they both became adults at 21 years. In most of the States 
today the ages at which children become adults are 18 for girls 
and 21 for boys. If Congress, in its wisdom, fixed the age of 21 
for both boys and girls, the equal rights amendment would not be 
applicable until they reached that age. The girl who married at 
16, bore three children, and was divorced at 19, would be governed 
by State law since she is not yet a woman and the Congress could 
not legislate for her under the equal rights amendment. If Con­
gress had enacted a uniform divorce law treating men and women 
equally, the girl of 19 ·would not be able to sue for a divorce under 
it since she had not become a woman yet. No; she must go to 
Reno and apply for a divorce under State law which now must be 
limited to boys and girls. These and countless other problems 
which would arise to plague Congress, the States, and the courts 
would lead to such uncertainty and conflict that for this reason 
alone it would seem that the Congress would be justified in refus­
ing to submit such amendment to the States for their ratification. 

vVhat infringements of equal rights by individuals, rather than 
by legislation, will be held to be a violation of the proposed amend­
ment might also be a fruitful source of uncertainty and conflict. 
Unlike the fourteenth, fifteenth, and nineteenth amendments, which 
were specific prohibitions against State or Federal action, the pro­
posed amendment is declaratory in form and would seem to be 
applicable to individual action as well as to State or Federal ac­
tion. The countless situations that arise every day which might 
be considered discriminatory are without the scope of this mem­
orandum but a few will be mentioned by way of illustration. Many 
of our best law schools require applicants to undergo an intelli­
gence test as a prerequisite to admission to the school. Some 10 
years of experimentation with such tests, before they were made. 
mandatory, showed that male students should achieve a grade of 
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at least 70 on such tests and female students a grade somewhat 
higher as a condition to admission, otherwise they had small chance 
of completing the course of study satisfactorily or of becoming 
a successful practitioner. rrhere is no doubt but that such a rule 
is discriminatory as between male and female students but there 
is also no doubt that, as the experiments showed, it is based on 
common sense. N.evertheless, since it contains discrimination, it 
would probably violate the equal-rights amendment and would 
therefore be unconstitutional. There are many industries through­
out the United States that systematically exclude women, not be­
cause of legislation requiring such exclusion, but because of custom 
or prejudice or because women are not fitted physical1y for the 
work involved. \Vould such exclusion by an individual factory 
owner be a violation of the equal-rights amendment? If it were 
held to be a violation, under what circumstances could a woman 
insist that such individual giYe her employment? \Vomen are not 
prevented by legislation from being employed as bellhops except 
in a very few States, yet hotel managers for good and sufficient 
reasons to themselves, systematically emplo~r men in such capacity 
instead of women. Suppose, for example, we become a belligerent 
in the present world conflict and the resulting shortage of men 
required a hotel manager to emplo~r women bellhops for the dura­
tion of the war. "\Vould said manager violate the equal-rights 
amendment if, on the termination of the war, he replaced the 
women with men? I am inclined to believe such action would on 
its face be such a discrimination as to amount to a violation. Other 
professions and occupations that might be cited in passing are 
seamen, pilots on commercial air Jines, locomotive engineers, at­
tendants in men's locker rooms and turkish baths, miners, oil 
drillers, and professions and occupations of a similar character 
for which women are neither physically nor temperamenta1ly fitted. 
If it is borne in mind that such discriminations, if they are dis­
criminations, are generally basecl on common sense, necessity, or 
customs differing widely from locality to locality, and that the 
proposed amendment could be construed to abolish them in one fell 
swoop and apply one rule "'ith respert to all such actions by in­
diYiduals in addition to State and Pederal action, it might be well 
to stop and consider again the results achieved under the eighteenth 
amendment which also, without regard to custom or common sense, 
attempted to establish one uniform rule throughout the country. 

FEDERAL AND STA'l'E L,A\YS AI•'FECTED BY THE PROPOSED 

Al\H~NDl\LEN'l' 

The proposed amendment wonlcl automatically strike from the 
Federal and State laws, organic and statutory, all discriminatory 
features based on sex. 'What \vould be stricken from existing laws, 

. what would remain, and what would need revision is a problem 
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that will tax the best legal minds of the country. The phrase "dis­
criminatory features" is relafrvely simple when used in a broad or 
general sense but, when applied to a particular set of facts under 
a particular statute or decision interpreting the common law, diffi­
cult decisions will have to be resolved. Under the comparatively 
simple nineteenth amendment, which related only to the right to 
vote, numerous court decisions were rendered with respect to 
whether it actually conferred the right to vote, whether it qualified 
women to hold office, ·whether it made women eligible for jury 
duty, and various other issues. If a prohibition with respect to 
only one right (and, it might be added, a right which i~ definite 
and specific) will give cause to that amount of litigation, the possi­
bilities under the proposed amendment would seem to be limitless. 

FEDERAL r~A WS 

rritle II of the Social Security Act, as amended, contains yery 
liberal provisions granting benefits to wives and ·widows whid1 are 
not extended to husbands and widowers. If a husband retires un­
der the provisions of such title, he is entitled to receiYe a monthly 
insurance benefit based on the wages earned by him while he vrns 
in "covered" employment, and his wife, by virtue of being his wife 
and even though she neyer earned a dime in her life or contributed 
a penny to the fund, is entitled to receive a monthly insurance 
benefit in an amount equal to one-half of her husband's insurance 
benefit. rrhere is 110 corresponding provision granting to the lms­
band an insurance benefit where the ·wife ·was the ·wage earner. 
·widows are also extended insurance benefits based on the wages of 
their deceased husbands, but widowers are not entitled to similar 
benefits from the wages of their deceased wives. If the equal-rights 
amendment became a part of the Constitution, the insurance bene­
fits provided for wives and widows ·would automatically be re­
pealed. The alternafrve would be to amend the act to place lms­
bands and widowers on an e4_ual basis 'vith wives and widmYs. It 
is doubtful 'vhether the old-age insurance system could ·withstand 
the financial shock that would result from such an amendment 
since statisticians of the Social Security Board testified before the 
House vVays and 1\Ieans Committee in 1939 that the income and 
outgo curves of such insurance system 'rnuld cross in 1955 at the 
latest. rrhis vrnuld mean, according to further testimony, that even 
under the present law (without the addition of husbands and 
widowers as beneficiaries) the ~..,ederal Government will have to 
do one of three things on or before 1955. It will have to decrease 
the benefits, or it will have to raise the social security taxes, or it 
will have to appropriate additional funds from the General Treas­
ury to the old-age insurance fund. If the Congress decided it would 
not be in the public interest to include husbands and widowers on 
the same basis as wives and widows, there would be no alternative 
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but to strike from the act the benefits now accorded to ·wives and 
widows. The logic and justice of such a step would be difficult 
to explain to the widow with three young children. 

The Selective Training and Service Act of 1940 provides for 
the induction of male citizens into the Army for a 1-year period of 
training. 'I1he purpose of such act is, of course, to prepare an effi­
cient Army for use in time of war. Without attempting to resolve 
the difficult question as to whether voluntary military service is a 
right or a duty, it seems clear that if male ci6zens are inducted 
involuntarily into our armed forces and required to serve in com­
batant units in time of war, female citizens must also be so in­
ducted and required to render the same service if the equal rights 
amendment is to be complied with. The number of men and women 
in the United States is approximately equal a~ shown in the last 
census. Does it therefore follow that, in order to achieve equality 
between men and women involuntarily inducted into our armed 
forces, one-half of those inducted must be women and one-half 
men~ If the above examples seem ridiculous to the reader, a re­
reading of the fifth amendment in connection with the proposed 
amendment will probably change his mind. The fifth amendment 
provides, among other things, that no person shall be deprived of 
life or liberty without due process of law. No distinction is made 
between men and women. A man has a right to life and a right 
to liberty as well as a woman. It is, of course, due process of law 
to require a man to give his life in combat with our enemies and 
to deprive him of a certain amount of liberty by inducting him 
into the Army since the Congress has power to raise armies and 
declare war. It would, similarly, be due process of law to require a 
woman to give her life in combat with our enemies, but we have 
never seen fit to do so. rrhe proposed amendment, however, pro­
vides that men and women shall have equal rights and so we must 
hereafter abolish the discrimination that has always existed in this 
country in time of war. \Ve must hereafter induct our women into 
our armed forces and deprive them of their right to life and their 
right to liberty in the same manner and to the same extent as \Ve 
now deprive our men of such rights. Not even the proponents of 
the proposed amendment suggest that women be required to per­
form such combat service and it is extremely doubtful that such 
service would be required of them even though the amendment 
became a part of the Constitution, but it might well be asked why 
a mandate should be included in the law of the land if snch man­
date is not to be carried out in all particulars. 

STATE LAWS 

It is not possible, due to limitations of time, to do more under 
this heading than refer generally to some of the State laws and to 
raise some of the questions that might arise in connection there-
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with under the equal-rights amendment. Beginning with the eight 
community property States (which include Arizona, California, 
Idaho, Louisiana, Nevada, New Mexico, Texas, and Washington), 
we find that the statutes of those States regulating the communitJ 
and fixing its status are substantially the same. In all such States 
there are three classes of property-the separate property of thE 
husband, the separate property of the wife, and the property of 
the community of husband and wife. Under the laws of all com­
munity property States, the husband is given the management and 
control of the community property and may dispose of the com­
munity personalty during the marriage without restraint, except 
that he cannot make a gift in defraud of his wife. In Garrozi v. 
Dastas (204 U.S. 64 (1907), Chief Justice White said: 

The very foundation of the community and its efficacious existence de­
pends on the power of the husband, during marriage * * * to deal with the 
community * * * as owner. 

Under the equal-rights amendment the wife would become co­
manager with the husband and would have the right to deal with 
the community during marriage as co-owner. In most of the com­
munity property S'tates the wife must join with her husband in 
conveying real property, but if she does not do so she may be 
estopped by her conduct from objecting to the transfer. In case 
of the disability of the husband, the abandonment of the wife, or 
of a limited divorce and the parties living apart, the wife has 
power to assume the management of community property and may 
convey and encumber it without the joinder of the husband. The 
contracts of the wife during the management of her husband are 
not binding on the community except where such contracts arE 
made for necessaries. 

In all the community States, except California, the wife is re­
garded as having a vested interest in the community property _1.at­
ing from the marriage. The exact nature of this interest and 
whether it amounts to a present ownership is more difficult to 
determine. This difficulty is due largely to two causes-the legis­
latures of common-law States in their zeal to enact laws for the 
emancipation of married women have shown too little regard for 
the civil-law conception of the marital community, and the courts 
in cases coming before them have used a common-law rule to 
measure a civil-law institution. The relation between the husband 
and wife during marriage is frequently termed a partner.ship rela­
tion by the civil law and is often referred to in this manner by 
the law of the community-property States. But this partnership 
is not a partnership in any accurate sense as partnerships are 
known in the common law. The agency element is distinctly lack­
ing in the marital community relation and the powers of the 
spouses do not even suggest it. }\forever, t.here is no liability of 
the wife, in her personal capacity, for losses occasioned by the 
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husband in handling the marital property, and her separate prop­
erty cannot be taken to reimburse such losses. The community 
further differs from a partnership in that the management is 
placed exclusively in one of the spouses. During the continuance 
of the marriage relation, the wife cannot exercise any of the 
powers of a co-owner either against her husband or against third 
persons, unless the husband attempts to dispose of com,munity 
property to defraud her, but during this period the husband can­
not assert that he is the owner as against her and exercise the 
powers of an owner to exclude her as he may legally exclude a 
stranger. In the external relations of the community the husband 
alone is recognized as owner, and no one can raise the question 
that his wife has an interest. She clearly holds a right to have a 
moiety upon the dissolution of the marriage, and this right arises 
at the time the marriage is celebrated and is a continuing and 
existing right at all times during the marriage. This gives rise to 
a peculiar equitable cotenancy between the spouses, the legal title 
to the community being vested in the husband and the equitable 
right to a moiety being vested in the wife. The wife is entitled to 
support from her husband by virtue of the marriage and without 
any regard to the community of property. She is also, as we have 
seen, able to bind the community by her contracts for necessities, 
but she cannot assert a claim for one-half of the community prop­
erty and obtain possession of it as against her husband without a 
dissolution of the community. It is clear therefore that her right 
does not attain the dignity of ownership of an undivided one-half 
of the community property during the continuance of the marriage 
relation. The fact is that her interest is hard to define. She can­
not take it, she cannot use it, she cannot dispose of it, she cannot 
encumber it, nor can she even give it away. 

As I mentioned above, the proposed amendment would change 
all this. If geographical uniformity is not required under the 
amendment, the wife would become a comanager and a coowner 
with her husband and their relation to the community would prob­
ably result in a partnership as known in the common law. If 
geographical uniformity is required under the amendment, acts of 
Congress covering property rights of husband and wife might dis­
regard community property laws entirely and be drawn in ac­
cordance with the principles stemming from the common law. In 
that case, the community-property laws would be superseded by 
the uniform national rules contained in such acts of Congress 
and, here again, without regard to the diverse customs and local 
peculiarities of the different States, one national rule or set of 
rules would be enunciated for all. The community-property States 
could probably be depended upon to vote against ratification of 
the proposed amendment for one reason alone, namely, Federal 
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taxation. \Vithout attempting to cover the 30-year dispute regard­
ing Federal taxation of comma11ity property, it is sufficient by 
way of illustration to point out that one-half of the income from 
community property is treated as gross income to the husband for 
.B-,ederal income-tax purposes and one-haJf is treated as gross in­
come to the wife. For Federal estate-tax purposes, only one-half 
of the community property is included as a part of the estate ot 
the deceased spouse. This means that under our present Internal 
Revenue Code a husband residing in a community-property State 
who has a salary of $10,000 a year makes a :B-,ederal income-tax 
return based on $5,000 and his wife makes a return based on 
$5,000. Since, under the present law, surtaxes do not apply below 
a surtax net income of $4,000 and since the deductions and credits 
allowed would reduce the incomes of such couple below the figure 
at which surtaxes begin, no Federal surtax would have to be paid. 
If that same couple resided in a State other than a community­
property State, the husband would be required to return the 
$10,000 as his own gross income. This would resu1t in his paying· 
surtaxes, in the average case, on a $2,000 surtax net income. An 
analogous situation exists with respect to Federal taxation of 
estates. Ratification of the equal-rights amendment and the passage 
by Congress of uniform national laws would abolish such differ­
ence in the treatment now accorded to persons residing in the 
community-property States and to persons in other States. This 
advantage accruing to persons in the community-property States, 
under our existing revenue laws is, as I pointed out above, the 
result reached after a dispute between the Treasury Department, 
the courts, and the community-property States, which has lasted 
for a period of approximately 30 years. Each time an amendment 
has heretofore been offered in Congress to provide that persons in 
community-property States be taxed on the sa:rne basis as persons 
in other States are taxed, opposition strong enough to defeat such 
an amendment has always developed. In view of such determined 
opposition by the community-property States with respect to any 
change in the law that ·would result in their citizens being treated 
the same, for Federal taxation purposes, as citizens of other States, 
it would seem to follow that the community-property States would 

' be extremely reluctant to ratify an amendment that would prob­
ably result in eliminating the distinction they have fought so hard 
and so long to maintain. 

The following· summary of various State laws has been taken 
from Senate Document No. 270, Seventy-fourth Congress, and will 
give the committee at a glance the more important differences that 
now exist in the treatment accorded to men and women under such 
laws. References are to such document. 

Four States prohibit women from holding cntain spe.cified of-
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fices. They are Mississippi, Oklahoma, Rhode Island, and "\Viscon­
sin (p. 15). 

Men only may serve on juries in 27 States, Hawaii, and Puerto 
Rico ( p. 17) . Both men and women may sene on juries in 14 
States, but such service is permissive for women and mandatory 
for men (p. 19). Men and women serve on juries on the same terms 
in 9 States and the Virgin Islands (p. 19). 

Men but not women are required to pay poll taxes in 20 juris­
dictions (p. 21). In 22 other jurisdictions both are subject to poll 
taxes (p. 22). 

In two States and in Puerto Rico men are preferred to ·women 
of the same degree of relationship in appointment as legal guardian 
of a minor (p. 29). 

In 13 States and the District of Columbia men enjoy certain 
minor preferences over women with respect to appointment to 
senre as an executor or administrator (pp. 33 and 34). 

Men may engage in any occupation but women are prohibited 
from engaging in some occupations in 26 States and the Philippine 
Islands (p. 39). Women are barred from mining in 17 States and 
the Philippine Islands, from work in quarries in 5 States, from 
employment at the cleaning of moving machinery in 3 States, and 
from work on certain kinds of moving abrasives in 3 States 
(p. 40). They are also barred, in 1 State anrl the Philippine Is­
lands, from employment in any capacity where such employment 
compels them to remain standing constantly, from work in smelters 
in 2 States, from employment as be11hops in 2 States, from section 
work and from employment at reading or testing gas and electric 
meters and at trucking in 2 States, from work involving the han­
dling of any dry substance or dry compound containing lead in 
excess of 2 percent, and from the manufacture of nitro and amido 
compounds in 2 States (p. 41). Women: are either barred from 
employment or have special restrictions on their work in core 
rooms in 5 States, they are barred from tasks requiring the lifting 
of certain weights in 5 States, and are barred in general terms in 
7 States from employments under conditions deemed detrimental to 
their health, welfare, morals, or safety (p. 42). 1\venty-five other 
occupations from which women are barred in an aggregate of 7 
States are set out on pages 43 and 44 of such document. 

In all but 11 States the hours of work of women in certain occu­
pations are limited or curtailed by law. In 6 States and Alaska the 
hours of work are limited by law but men and women are treated 
equally. In 7 jurisdictions the hours of 'vork are not limited by 
law (pp. 46-53). 

Women are prohibited from working at night in specified indus­
tries or occupations in_ 16 States and Puerto Rico (pp. 55-61). 
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·women are subject to minimum wage laws in specified occupa­
tions in 15 States (pp. 63-65). 

The age of marriage varies from State to State. In most States 
the age limit has been raised above that of the common law, which 
was 12 for girls and 14 for boys. In most States the age of mar­
riage for girls is from 2 to 3 years younger than that for boys. In 
six states the age of marriage is the same for boys and girls (pp. 
71-74). 

In all jurisdictions the husband has the right to fix his domi­
cile for all purposes. In all but one he has also the right to fix his 
wife's domicile for all purposes, except as follows : In 46 jurisdic­
tions the wife may establish her own legal residence for the pur­
pose of a suit for diYorce or separation, and in 8 States the wife 
may haye a domicile not controlled by that of her husband for the 
purpose of voting, holding office, and serving on a jury, as well 
as for the purpose of bringing suit for divorce or i:ieparation 
(pp. 75-78). 

Under the common law, marriage had the effect of making the 
husband and wife one person in the eyes of the law. Her property 
and her earning power became his. She, on ·the other hand, ac­
quired no rights in the property of her husband or in his earnings, 
except the right of support during the marriage and her interest 
in his lands in case she outlived him and had not relinquished or 
forfeited her right. Statutes haYe altered those common-law rules 
in the so-called "common-law States" (as distinguished from the 
community property States which were discussed above), but some 
discriminations still remain. In 44 jurisdictions the husband and 
wife each holds as separate property all that he or she acquired 
before the marriage and all obtained during the marriage, includ­
ing the personal earnings of each. There is no community of prop­
erty but husband and wife may own property jointly or in com­
mon (pp. 79-82). In 28 jurisdictions the husband or wife each 
manages and controls his or her own property, and each has like 
powers to dispose of it, being limited to the same extent in convey­
ing the dower or curtesy interest or the statutory share of the 
other, or being under no restrictions whatever in disposing of 
property (p. 84). In 10 jurisdictions the husband has complete 
management and control of his property and can dispose of it as 
he wishes, but he cannot convey his real property with the effect 
of excluding his wife's interest after his death unless she joins him 
by conveying her right. In the same 10 jurisdictions the wife also 
has complete management and control of all her property and, in 
addition, can dispose of it wHhout her husband's consent, thus de­
priving him of his interest in her realty after her death (p. 85). 
In 5 States the wife has the management of her own property but 
she cannot dispose of her realty without the consent of her hus-
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band. In the same 5 States the husband can manage and dispose 
of his personal and real property without the consent or joinder 
of his wife, subject to her right in his realty after his death if 
she outlives him (p. 86). Under the laws of one State, Florida, the 
husband has the care and management of his wife's. property un­
less she asserts her control over it or entrusts it to another or 
unless she is authorized by a court to act as. a free agent. The 
husband must join in conveying or mortgaging the wife's real prop­
erty. The wife has no part in the management of the husband's 
property nor does she have to join her husband in conveying his 
land (p. 86). In most of the States. an estate by entirety is not 
created by a transfer of property to husband and wife unless it 
is clearly stated that they shall own the property jointly with 
the right of taking the whole of it when one dies; but in other 
States the common-law rule is still followed and an estate by en­
tirety is created by a deed or devise to husband or wife (p. 88). 

The common-law rules relating to dower and curtesy have been 
largely modified by statute. Under the common law dower was 
the estate a widow took for her life in one-third of all the lands 
which the husband possessed during the marriage and curtesy was 
an estate for life ·which the husband took in all the lands his wife 
possessed at any time during the marriage if a child was born alive 
after the marriage. Statutory changes with respect to dower have, 
in general, (1) limited the right of dower to lancls owned by the 
husband at his death rather than to lands owned at any time dur­
ing the marriage, and (2) extended the right of dower by convert­
ing the life interest in one-third of the real property into absolute 

. ownership of one-third or one-half of the property. Statutory 
changes with respect to curtesy have, in general, (1) extended the 
right of curtesy to a husband though no child has been born, (2) 
restricted it to lands owned by the wife at her death rather than 
to lands owned at any time during the marriage, (3) restricted it 
to lands which the wife has not disposed of by will, ( 4) extended 
it by converting the life interest to an estate in fee or by convert­
ing it into an estate similar to dower, or ( 5) by abolishing the 
right of curtesy entirely. As noted above, dower and curtesy do 
not apply in the community property States where the surviving 
spouse takes one-half of the community property. The various 
statutory changes from the common law showing the treatment 
accorded in the different States with respect to dower and curtesy 
are set out on pages 148 to 153 of such document. 

Under the common law, in the event of intestacy, real property 
did not go to the surviving spouse unless there was no relative of 
the deceased spouse to inherit it. As pointed out in the foregoing 
paragraph, the survivior had only the rights of dower or curtesy. 
The husband, however, became entitled to all of his deceased wife's 
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the law must treat them as men and women, and, therefore, subject them to 
different and not the same, rules of legal conduct. 

But irrespective of such question, it would seem that with the rati­
fication of the proposed amendment all State laws which treat men 
and women differently '\vould automatically become invalid or they 
·would be extended, by construction, so that they would be appli­
cable to both sexes in cases where the subject matter would lend 
itself to such construction. However, if it is held that geographical 
uniformity is required by the amendment, all such State laws 
would, as I pointed out above, necessarily have to be replaced with 
uniform State laws or with a uniform national law enacted by the 
Congress, ·which, in either event, ·would grant to the Federal Gov­
ernment supreme control over a considerable part of our legal 
structure which has heretofore been deemed to be local in its nature 
and subject to regulation by the individual States. 

Respectfully submitted. 
STEPHES E. RrcE, Assistant Counsel. 

HON. JAMES H. HUGHES, 

United States Senate, Washington, D. C. 
}\fay 22, 1941. 

MEMORANDUM FOR THE SuBCOl\I:M.ITTEE IN SUPPORT OF' THE EQUAL 

RIGHTS AMENDMENT 

By George Gordon Battle 

rrhis proposed amendment reads as follows : 

Men and women shall have equal rights throughout the United States and 
every place subject to its jurisdiction. Congress shall haYe po-..ver to enforce 
this article by appropriate legislation. 

POINT I. THE PROPOSITION I,AID DOWN IN THIS AMENDMENT-I. E., 

THAT ALL CITIZENS SHOULD HAVE EQUAL RIGHTS-IS A FUND­

AMENTAL PRINCIPLE 01'' REPUBLICA~ GOVERNMENT 

It seems strange that there should be any question that all citi­
zens of a republic should have equal rights. Our Supreme Court 
has repeatedly enunciated this great principle. For example: 

'l'he equality of the rights of citizens is a principle of republicanism. Every 
republican government is in duty bound to protect all its citizens in the 
enjoyment of this principle, if within its power (U. S. v. Cruikshank, 92 U. S. 
G42, 555). 

These are the ·words of Chief Justice ·w aite, one of the greatest 
jurists who ever sat upon the Bench of our highest Court. The 
same principle has been enunciated in hundreds of cases in the 
Supreme Court and other Federal courts and in the S'tate courts 
of this country. 
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POINT II. ALTHOUGH WOMEN ARE NOW CITIZENS IN THE FULLEST 

SENSE OF THE WORD, ALTHOUGH THEY EN JOY ALL THE RIGHTS OF 

SUFFRAGE, NEVERTHELESS THERE HA VE BEEN AND STILL ARE MANY 

INSTANCES OF THE GROSSEST INEQUALITY IN THE RIGHTS ACCORDED 

TO WO.MEN AS CONTRASTED WITH THOSE OF J\IEN UNDER OUR LAWS 

It is perfectly clear and obYious that these inequalities between 
the rights of women and those of men are in patent violation of 
this fundamental principle which we have just mentioned. The 
origin of these discriminations is to be found in the "time-honored 
legal status of subjection which women in this eountry inherited 
from England through the common law." (Foreword of the pam­
phlet compiled by the Inter-American Commission of Women, en­
titled "A Comparison of the Political and Civil Rights of Men 
and Vv omen in the United States.") 

At the common Jaw which 1rns in force at the time of the adop­
tion of our Constitu6on in 1789, women were in effect regarded as 
chattels of their husbands or fathers or of the state. So far as 
married women were concerned, the legal existence of the wife was 
merged in that of her husband. As Blackstone said: "The husband 
and 1vife are one and that one is the husband." This is, of course, 
familiar and unclisputecl law which does not require to be argued 
or stressed. The history of this country since the adoption of the 
Constitution has been largely a chronicle of the progress of women 
on the road to equality with men. Their emergence from subjection 
has been slow and painful. They have been held back by all the 
powerful forces of ignorance and of selfish reaction. But although 
the advance has not been swift, although it has been uneven with 
periods of retrogression, yet on the whole the road has led ever 
forward and upward toward the ideal of perfect equality in a11 
human rights. 

It was thought that the passage of the fourteenth amendment 
would go far toward correcting these unjust discriminations. The 
familiar 1vords of that amendment provided: 

SEc'.rION" 1. All persons born or naturalized in the United States and 
subject to the jurisdiction thereof are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or immunities of the citizens of the United States; 
nor shall any State deprive any person of life, liberty, or property without 
due process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 

This famous amendment, although its main purpose was to 
establish the citizenship of the Negro, contained no reference to 
race or color. These provisions were entirely general and unre­
stricted. Nevertheless, the courts of this country, led by the Su­
preme Court, whittled away the full force and meaning of the 
words of this amendment. So far as women were concerned, it was 
held that the State still had the po1ver to restrict to men the right 
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to vote (Minor v. Havperscrt, 21 \Vall. 162 (1875); Bradwell v. 
Jnz:nois, 16 Wall. mo, 138, 173; Re Lockwood, 154 U.S. 116 (1894), 
to regulate and limit the hours of labor for \vomen (Miller v. Wil­
son, 236 U. S. 373 ( 915) as contrasted 'vi th men and iu many other 
respects to permit these same discriminations to continue. These 
regulations of the Court 'vere founded on different reasons, chiefly 
on the ground that the privileges and immunities permitted are 
only those that belong to citizens of the United States as dis­
tfaguished from citizens of the State-those that arise from the 
Constitution and laws of the United States as contrasted 'vith those 
that spring from other sources (Hamilton v. Un£versity of Cali­
fornia, 293 U. S. 245, 261 (1934). This amendment did not, the 
courts held, add to the priyj}eges and immunities of a citizen. It 
simply furnished au additional guaranty for the protection of 
such as they already had (Minor v. Happerscrt, supra, U. S. v. 
Cn1ikshank, 92 U. S. 542, 554 (1876). 

In many instances the unjust and discriminatory State statutes 
were upheld as being within the police power of the State. It soon 
became evident that the right to redress this injustice against 
'rnmen was uot to be found in the fourteenth amendment. 

Then came in 1920 the enactment of the nineteenth amendment 
which provided: 

The right of the citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on account of sex. 

Our courts again held clown by interpretation the effect of this 
amendmrnt. rrhe Supreme Court ruled that the amendment did 
not confer upon women the right to vote but on1y prohibited dis­
crimination against them on account of their sex in legislation pre­
scribing the qualifications of electors (The State (Sozdh Carolina) 
v. Mittle, ] 20 S. C. 526, Writ of Errors dismissed, 260 U. S. 705 
(1922). It was also held that this amendment referred only to the 
rjght of women to vote ancl did not ipso facto render "'.Yomen eli­
gible to serve as jurors. Consequently, a statute absolutely exclud­
ing women from jury duty vrns held not to be invalid as being in 
violation of this amendment (Commonwealth v. W elosky, 276 
l\Iass. 398 (1931), certiorari denied, 284 U. S. 68± (1932). 

POINT III. ALTHOUGH 'l'HE FOURTEENTH Al\IENDJ.IENT AND THE NINE­

TEENTH Al\IEI'\D:\IENT DID KO'l' APFORD RELIEF TO \VOl\IEN FRO::\I DIS­

CRIJ\IINATION, IT 'VAS HOPED 'l'HAT THE SUPRE1\IE COURT, FOLLOW­

ING THE LIBERAL TENDENCIES WHICH IT HAD SHOWN, wour,D GIVE 

SUCH REIJIEF BY HOLDING THESE DISCRIMINATORY LAWS TO BE AN 

UNCONSTITUTIONAL INTERFERENCE WITH THE LIBERTY OF CON­

TRACT; BUT THAT HOPE HAS BEEN DESTROYED BY THE REC'EN'r 

DECISION OF THE SUPREME COURT IN "WESTCOAST'' HOTEL COM­

PANY V. PARISH (300 U. S. 379) 

In the case of Adkins v. Children's Iloszn'tal (261 U. S. 525), 
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the Supreme Court held an aet of Congress fixing mmnnum wage 
standards for adult women in the District of Columbia to be un­
constitutional as an arbitrary restraint upon the liberty of con­
tract. In the preyailing opinion written by Mr. Justice Sutherland, 
the Court called attention to the fact that in many previous deci­
sions the statutes relating to the hours of labor for women had 
been snstainecl on the ground of "Differences of physical structure" 
(id., p. 552). Mr .• Jnstice Sutherlancl went on to say: 

Bnt the mwient ineqnn1ity of the sC'xes otherwise thnn physical, as sug­
gested in the Muller case (p. 421) has continued "with diminishing intensity." 
In view of the great-11ot to say revolution:1ry-ehanges whieh ha, e taken 
place since that utteranee, in the contractual, political and civil status of 
women, culminating in the nineteenth amendment, it is not unreasonable to 
say that these differences have now come almost if not quite to the vanish­
ing point. In this aspect of the matter, while the physical differences must be 
recognized in appropriate cases, and legislation fixing hours or conditions of 
work may properly take them into account, we cannot accept the doctrine that 
"·omen of mature age, sui juris, require or may be subjected to restrictions 
upon their liberty of eontract which could not lawfully be imposed in the 
case of men under similar circumstances. To do so would be to ignore a 11 
the implirnEom; to he rlrnwn from the pn•spnt-ilny trend of legislation, :.1s 
"·ell as that of common thought and usage, by which woman is accorded eman­
l~ipation from the old do<:trine that she must be g·i,·en special proteetio11 or be 
subjected to spec-ial restrni11t i11 her eontradnal and eh'il relationships (id., p. 
;;;;4 ). 

rrhis case was a long step lll the direction of equality of rights 
behveen men arnl women. 'l111e "'ell-meant, but, as we believe, 
wholly mistaken legislation which hacl fixecl clifferent hours of 
labor for \Vomen hml presnibecl minimum rate of wages for 
women, ancl in other respects had been discrimillatory as between 
the sexes, seemed cloomed to extinction by the doctrine of this 
decision. Ho-wever, the hopes of those who held these views were 
clashed and destroyed b~' the West Coast Hotel Conipany v. Parish 
( 300 U. S. 379, 1937). rrl1is case expressly 1·eyersed the Adkins 
rnsc, and distingnishecl the case of Morehead v. New r ork, ex rel. 
Tipaldo (298 U.S. 587). rrl1e Tipaldo case hacl held a New Yorl\: 
l\linimum vVage Act for women to be invalid. In the West Coast 
Hotel case, Chief Justice Hughes held that the State had a special 
interest in protecti11g women against employment contracts which, 
through poor working eonditions, long hours, or scant wages, may 
leave them inadequate!~, supported, and undermine their health. He 
therefore held that a statute of the State of Washington providing 
for minimum wages for women was not an arbitrary discrimina­
tion because it did not extend to men. (See Syllabus, p. 379.) 

It is interesting to note that in the Adkins case Mr. Justiee 
Sutherland, and Justices 1\IcKenna, Van Devanter, McReynolds, 
and Butler voted to hold the Minimum vVage Act for Women un­
constitutional as an illegal interference with the right of contract. 
Chief Justice 'raft and Justice Sanford and Justice Holmes dis-
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sented and voted to sustain the statute, while Mr. Justice Brandeis 
took no part. 

In the Morehead case Justices Butler, Van Devanter, McRey­
nolds, Sutherland, and Roberts held the Minimum "\Vage Act for 
Women in New York to be unconstitutional as interfering with the 
liberty of contract. On the other hand, Chief Justice Hughes, and 
Justices Brandeis, Stone, and Cardozo dissented, holding that a 
discriminatory statute was not unconstitutional. 

In the West Coast case Chief Justice Hugh es, and Justices 
Brandeis, Stone, Cardozo, and Roberts held the law of the State 
of Washington fixing the minimum rate of wages for women to be 
constitutional, while Justices Sutherland, Van Devanter, MeR~y­
nolds, aud Butler, holding to their firm views, dissented and held 
the statute to be unconstitutional as being an illegal interference 
with the liberty of contract. It is interesting to note that Mr. 
Justice Roberts apparently chang·ed his vie\vs from the decision in 
the M orehea.d case to the decision in the West Coast case. "\Ve men­
tion the closeness of these decisions in order to show the very near­
ly even division of the Court on this important question. Such a 
situation requires, we submit, a constitutional amendment in order 
to clarify this question. 

It is apparent, therefore, that so long· as the doctrine in the 
lVest Coast case is sustained, discriminatory legislation between 
men and women will be upheld by the Supreme Court of the 
United States. It is true that most, if not all, of this legislation 
was passed as being in favor of women, but if the legislatures can 
pass laws ostensibly discriminating in favor of women it may well 
be that such lavvs actually are harmful to women. As a matter of 
fact, it is earnestly contended that all such discriminatory legisla­
tion is really hurtful to women. The laws fixing minimum rates of 
wages for women, the laws fixing maximum hours of labor for 
women, and like legislation have a tendency to drive women out of 
business and to give the jobs which they would othenvise occupy 
to men. This is, of course, really harmful to women. We submit 
that in the long run it is vastly to the interests of \VOmen, as it is 
to men, to have their rights equal. If it is unhealthy for women to 
work more than a certain number of hours it is almost certainly 
unhealthful for men to work more than that number of hours. 
Working conditions unfavorable to the health of women are sure 
to be unfavorable to the health of men. It is far better to pass 
legislation making general provisions for restricting the hours of 
labor, for fixing minimum rates of wages and for regulating work­
ing conditions for all workers, whether men or women. 
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POINT IV. IT WILL BE SEEN, THEREFORE, THAT NEITHER THE FOUR­

TEENTH AMENDMENT NOR THE NINETEENTH AMENDMENT KOR THE 

HOPED-FOR ATTITUDE OF THE SUPREME COURT FORBIDDING DISCRIM­

INATION AS BEING UNCONSTITUTIONAL AFFORD ANY SUBSTANTIAL 

RELIEF FOR THIS DISCRIMINATION AS BETWEEN MEN AND WOMEN, 

AND THE ONLY RELIEF, THEREFORE, MUST COME FROM A CON­

STITUTION AL AMENDMENT 

The fourteenth and nineteenth amendments have already proven 
inadequate to remedy this discrimination. The tendency of the 
Supreme Court which looked hopeful in that direction has been 
balked and thwarted by the decision in the West Coast case. There 
is no hope now except in a constitutional amendment. 

POINT V. ALTHOUGH IT IS UNNECESSARY TO STRESS THE CONTENTION 

THAT THESE DISCRil\IINATION"S STILL EXIST IN SPITE OF THE 

GREATER ENLIGHTENl\IENT OF MODERN TDIES, NEVERTHELESS, 'VE 

WILL CALL A PEW INSTANCES OF DISCRil\IIKATION TO THE ATTEN­

TION OF THE SUBCOl\I.l\IITTEE 

\Ve cite these instances from a pamphlet prepared by the Na­
tional "\Voman's Party written by the chairman of the Lawye'rs 
Council of that party, Burnita Shelton Matthews. We attach a 
copy of this pamphlet to this memorandum and make it a part 
thereof. "\Ve would mention the different subheads in this pamphlet 
showing the wide range of injustices and of these discriminations: 

1. The Rights of Fathers Are Superior to Those of ~fothers, 
pp. 30-31 (pp. 79-80). 

2. Women Bear Brunt of Burden of Illegitimate Parenthood, 
pp. 31-32 (pp. 80-81). 

3. Married Women's Disabilities, pp. 32-33 (pp. 81-82). 
4. The Double Standard of Morals, p. 33 (pp. 82-83). 
5. The Community Property System, pp. 33-35 (pp. 83-85). 
6. Husband Collects Damages for Loss of "'Wife's Senices, 

p. 36 (p. 86). 
7. Women Denied Political Equality With Men, pp. 36-37 

(pp. 86-87). 
8. "'Women Discriminated Against \Vith Regard to Employment, 

p. 37 (p. 87). 
9. Women Excluded From Jury Service, p. 37 (p. 87). 
10. Special Restrictions Prevail for ·women "\Yorkers, pp. 37-39 

(pp. 88-89). 

·we earnestly ask the committee to read this pamphlet on each 
of these subheads and to examine the eases cited thereunder. Such 
a reading and examination will disclose an amazing condition of 
unjust and wicked discrimination against women still existing in 
the laws of the different States. It is to remedy this injustice that 
the enactment of this constitutional amendment is desired. 
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POINT VI. SUCH BEING THE AFFIRJ\TATIVE ARGUJ\IENTS IN FAVOR OF THE 

ENACTMENT OF THIS EQUAL RIGHTS Al\IENDJ\IENT WE WILL NOW 

TAKE UP THE OBJECTIONS URGED TO THE AMENDMENT AS SET 

FORTH IN" THE l\IEl\IORANDUl\I FILED WITH SENATOR HUGHES BY 

THE HONORABLE STEPHEN E. RICE, ASSISTANT COUNSEL, TAKING 

UP, FIRST, THE OBJECTION THAT THE AMENDMENT IS TOO BROAD 

IN ITS TERMS 

It is true that the language of this amendment is broad in its 
scope. This is necessary because it covers a broad field. The evil 
which it seeks to remedy is broad in its extent. The language of 
the amendment would permit congressional statutes to insure equal 
rights for men and women throughout the United States. It is 
necessary to giYe Congress this power in order that it may cope 
with this situation. It is 110 objection that the language of the 
amendment is broad and general. On the contrary, it has a 
decided recommendation in Davidson v. New Orleans (96 U. S. 97 
(1878). The Court said: 

If, therefore, it "·ere possible to define "·hat it is for a State to deprive a 
person of life, li11crty, or property ·without due process of law in terms which 
would coyer e\·ery exercise of po\Yer, thus forbidden to the State, and exclude 
those which a re not, no more useful construction could be furnished by this 
or a11y other court to any part of the fundamental law. But, apart from the 
imminent risk of a failure to giYe any definition which would be at once per­
spicuous, comprchensiYe, and satisfa.ctory, there is "·isdom, "·e think, in the 
ascertaining of the intent and application of such an important phrase in the 
Federal Constitution, by the gradual process of judicial inclusion and exclusion, 
as cases presented for decision shall require, "·ith the reasoning on which 
such decisions may bo founded. This Court is, after an experience of nearly 
a century, still engaged in defining the obligation of contracts, the regulation 
of commeree, and other powers eonferred on the Federal GoYernment, or limita­
tions imposed on the States. 

And in Strauder Y. 1r est Virginia (100 U. S. 303) the Court said: 

The fourteenth amendment makes no attempt to enumerate the rights it de­
signed to protect. It speaks in general terms, and those are as comprehensive 
as possible. Its language is prohibitory; but every prohibition jmplies the 
existence of rights and immunities, prominent among which is an immunity 
from inequality of legal protection, either for life, liberty, or property. Any 
State action that denies this immunity for a eolored man is in conflict with 
the Constitution. 

And in Connolly v. F11ion Sewer Pipe Co. (184 U. S. 54) the Court 
said: 

·what may he regarded as a denial of the equal protection of the laws, is 
a question not always easily determined, as the decisions of this court and of 
the highest courts of the States will show. It is sometimes difficult to show 
that a State enactment, having its source in a power not controverted, in­
fringes rights protected by the national Constitution. No rule can be formu­
lated that \Yill cover every case. 

The next objection raised by l\Ir. Rice is the danger in his mind 
that the courts might construe this amendment to require geograph­
ical uniformity as to equal rights throughout the United States and 
places subject to its jurisdiction. \Ve submit that this objection i~ 
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technical and unreal. rrhere is 110 human possibility that the ques­
tion of the mneudrnent could be construed to require u-aiformity all 
uver aud evel'ywhere in the United States. In 111 issouri v. Lewis 
(101 U. S. 22) the decision reads in part: 

if 'r11ore is nothing in tho Constitution to prevent any State from 
alloptiug any system of laws or judicature it sees fit for all or any part of' 
its tenitory. If the State of N cw York, for example, should see fit to adopt 
tho civil law nrnl its method of procedure for New York City and the surround­
ing counties, and the common law and its method of procedure for the rest of 
tho State, there is nothing in the Constitution of the United States to prevent 
its doing so. 'l'his would not, of itself, within the meaning of the fourteenth 
amendment, be a <lenial to any person of the equal protection of the lav>'s. If 
every person residing or being in either portion of the State should be accorded 
the equal protection of t:1e l:l\rs preYailing there, he could not justly complain 
of a violation of the clause refened to. :B'or as before said it has respect to 
persons and classes of ricrsons. It means that no person or class of persons 
shall bo denied the same prote.::tion of the laws which is enjoyed by other 
persons or classes of pnsons in the snme place and in like circumstances. 

'J'he fourteenth amendment does not profess to secure to all persons in the 
United States the henefit of tho same laws and the same remedies. Great 
diversities in these respects may exist in two States sepa.rated by an imaginary 
line. * Diversities which are allo,vable in different States are allow­
able iu different parts of the same State. * It would be an unfortunate 
restrie1 ion of the powers of the State government if it could not, in its discre­
tion, provide for these various exigencies. 

In Colgate v. Harvey, State Tax Commissioner (296 U. S. 404, 
429), it is said: 

'l'lie Government of the United States and of each of tho said States are 
!fo.;tinct from one another. 'rhe rights of a citizen un<ler one may be quite 
different from those which he has under the other. To each he ffWCS an alle 
g:iance; nnd iu turn he is entitled to the protection of each in respect of such 
i·ights as fall within its jurisdidion. Citing U. S. v. Cruiksliank (92 U. S. 
;)42, GM!). 

l\fr. Rice appears to be alarmed lest this interpretation of the 
language of the amendment be made by the courts because Webster 
defines "equal" to mean "uniform" and "throughout" to mean "in 
every part of." We do not apprehend that the courts will decide 
this question on any such narrow ground. The Court will not go 
to the dictionary to see what "equal" means and then stop. On the 
contrary, of course, the courts will consider the whole meaning 
and object of the amendment and will construe the amendment so 
as to promote this object. To hold that the amendment prescribes 
geographical uniformity would be to defeat the whole object of 
the amendment. Such interpretation would make the amendment 
a wild and perfectly unenforceable farrago of words. We respect­
fully submit that there is no possibility of such an interpretation. 

The next objection urged by Mr. Rice is to the word "right" as 
used in the amendment. He is compelled to admit that the ninth 
amendment uses the same word. That amendment reads as follows: 

The enumeration in the Constitution of certain rights shall not be con­
strued to deny or disparage others retained by the people. 

Also, in the familiar phrase of the Bill of Rights, the same 
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word is used. In amendment 1 there is mentioned-

the right of the people peaceably to assemble and to petition the Government 
for a redress of grievanceR. 

In amendment No. 2 it is provided that-

the right of the people to keep and bear arms shall not be infringed. 

Amendment No. 4 says: 

The right of the people to be secure in their persons, houses, papers, and effects 
against unreasonable searches and seizures shall not be violated * * *. 

In the Annotated Constitution of the United States, printed in 
'V ashington, 1938, the heading to the amendment 5 reads as 
follows: 

Rights of persons. 

The same heading of the amendment 6 reads: 

Rights of accused in criminal prosecutions. 

In this sixth amendment it is stated: 

In all criminal prosecutions the accused shall enjoy the right to a speedy 
and public trial-

and so forth. 

Amendment No. 7 speaks of­

the right of trial by jury. 

Amendment No. 9 states: 

Tha enumeration in the Constitution of certain rights shall not be con 
strued to deny or disparage others retained by the people. 

The heading to the fourteenth amendment is­

Rights of citizens. 

The fifteenth amendment says: 

The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, or 
previous condition of servitude. 

The nineteenth amendment reads: 

The right of the citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on account of sex. 

It will be sr.en that this word "right" that so much alarms Mr. 
Rice is found in very many of the amendments. It has a perfectly 
clear meaning. It is true that there will of necessity be many deci­
sions of the courts clarifying the question on this proposed amend­
ment and applying it to various circumstances that may arise. 
Such is always the case in the passage of general amendments and 
it is the wise and proper procedure as we have mentioned already 
in the Davidson case, supra, by the Supreme Court: 

There is wisdom, we think, in the ascertaining of the intent and application 
of such an important phrase in the Federal Constitution by the gradual pro-
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cess of judicial inclusion and exclusion as cases presented for decision shall 
require, with the reasoning on which such decisions may be founded. This 
Court is after an experience of nearly a century, still engaged in defining the 
obligation of contracts, the regulation of commerce, and other powers conferred 
on the Federal Government or limitations imposed on the States. 

In the edition of the United States Constitution to which we 
have referred, there are thousands of cases cited which have arisen 
under the fourteenth amendment, yet the object of the fourteenth 
amendment was so important and so beneficial that no one, we 
believe, would desire that amendment to be repealed because it 
had been found necessary to interpret its language in so many 
cases. The fact that it might be necessary for the courts to inter­
pret the language of the equal-rights amendment in many cases is 
no argument against the necessity for its enactment. 

Another imaginary danger seen by Mr. Rice in the amendment 
is his fear that the amendment might be held to prohibit infringe­
ment of equal rights by individuals, although not in violation of 
any specific statute. In other words, we assume from Mr. Rice's 
argument that he fears that without any enactment of any law 
either Federal or State covering the case, it might be possible to 
prosecute individuals for violation of the amendment which re­
quires that men and women shall have equal rights. We submit 
that such an apprehension is. in the highest degree fanciful. The 
object of the amendment is to provide that no law shall be passed 
prohibiting the principle of equal rights to a man and woman. It 
would also be permitted that the Congress should enact affirmative 
legislation protecting the equality of rights to a man and woman. 
But any prosecution of any individual must be for a violation of 
such a law. It would be manifestly impossible to proceed to prose­
cute an individual because it is claimed that his acts violated the 
amendment itself. The amendment is not self-executing except 
insofar as it may prohibit laws inconsistent with its provisions. 
We submit, therefore, that this objection is without validity. 

Mr. Rice next proceeds to consider the effect of this proposed 
amendment upon various Federal or State laws. It is of course 
impossible to determine just how the enactment of this amendment 
would affect these various laws. The amendment would undoubted­
ly render certain laws inoperative in whole or in part. It would 
also modify other laws. It is wholly unprofitable to attempt to in­
quire into such details. The wisdom of Congress in the passage 
of laws to enforce this amendment must be trusted to provide ap­
propriate legislation. The wisdom of the courts in interpreting 
such laws must be trusted for their proper enforcement. We shall 
make no attempt to analyze and answer the various minutiae which 
Mr. Rice advances in this regard. He attempts to discuss the effect 
of the whole amendment on the Social Security Act, on the Selec­
tive Training and Service Act, upon the community-property laws, 
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upon the laws affecting the marriage relation and the various State 
statutes which he enumerates 011 pages 6 to 14 (pp. 51 to 62) of 
his memorandum. 

As we have said, it is manifestly impossible to determine in 
advance just how these different points will be met if the equal. 
rights amendment becomes effective. That must be left to Congress 
and to the courts. There is one point he mentions as to which we 
would like to say a word. He raises a question as to whether 
women could be drafted under sele~frve-senice Jaws in the future 
for military service. Our answer is that they could and should be 
so drafted. Women are citizens, they have property, they owe the 
same obligation to the State that is owed by men. They should be 
drafted to protect the State in the case of war. As to the service 
which they render, that would be determined by the appropriate 
statutes, releases, and regulations. Nurses now form a part of 
every army. There are many branches of the military service in 
which women play different parts. This like all other such matters 
must be left to the wisdom of the legislatures and courts for future 
determination. 

And certainly in view of the world situation, it is most impor­
tant for our great democracy to get a firm decision on this ques­
tion. The totalitarian governments frankly avow their determina­
tion to reduce women to a most abject and humiliating dependency. 
It is the practice as well as the theory of the Hitler government 
that women should be concerned only with kinder, kuchen, and 
kirche. 

Finally, it is evident that .Mr. Rice has been trying and prop­
erly so to consider the most unfavorable aspects of the law. He has 
in many instances conjured up imaginary clangers which would 
never really exist. It is true that there will be a period of adjust­
ment during which the provisions of this amendment must be 
worked out and applied by our State legislatures and by our 
Federal and State courts. This has been done in the case of all 
the other amendments. It can and should be done again. 'rhe 
essential question to be considered is this: Does the object of this 
amendment justify its enactment? Of course, there should be no 
amendment to the Constitution unless there is a real and urgent 
necessity therefor. Every amendment requires legislation for its 
enforcement and court action for its interpretation. Such legisla­
tive and court procedure causes delay, expense, and uncertainty. 
Is the game worth the candle? We submit that there can be no 
more important object than to secure equal rights to all our 
citizens, men and women alike. 'l'he present discrimination against 
women permitted by our laws is by far the most serious defect in 
our governmental system. It is the most disgraceful blot upon our 
claims for Democratic equality. All the arguments that were used 
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in favor of female suffrage apply with added force to this argu · 
ment. To grant equal rights to women to vote, was only 011e of 
the equal rights to which women were entitled. It was a great step 
forward, but it was, after all, merely a step in a long progress 
toward equality of rights. The passage of this amendrne11 t wil I 
bring us to the top of the hill from which we can survey the land 
in which equal justice is rendered and equal rights accorded to all 
its citizens. It is a great and wonderful prospect which we will 
then see, and we may with propriety quote in this eo1111eet ion tl1c 
words which Winston Churchill recently used with such nrnjestie 
eloquence in the House of Commons : 

Say not the struggle naught availeth, 
The labor and the wounds are vain. 

'l'he enemy faints not nor faileth, 
And as things have been they remain. 

If hopes were dupes, fears may be liars; 
It may be, in yon smoke concealed, 

Your comrades chase e'en now the fliers, 
And, but for you, possess the field. 

l<'or while the tired waves, vainly breakmg 
Seem here no painful inch to gain, 

Far back, through creeks and inlets making, 
Comes silent flooding in, the main. 

And not by Eastern windows only, 
When daylight comes, comes in the light; 

In front, the sun climbs slow, how slowly; 
But westward, look, the land is bright. 

Respectfully submitted. 
GEO. GORDON BATTLE, 

On behalf of the National Woman's Party. 

Dated, New York, July 11, 1941. 

P. S.: As a part of this memorandum, I beg to submit the 
admirable paper of Miss Mary Philbrook of the National Woman's 
Party, entitled "A Brief for Proposed Amendment to the Consti­
tution," and beg that it will be considered as a part of this 
memorandum. 

I am also attaching a copy of a letter written by me on May 6, 
1941, to the Honorable Francis E. Walter, chairman of the House 
subjudiciary committee, which is considering thi~ amendment. 

A BRIEF FOR PROPOSED AMENDMENT TO THE CONSTITUTION 

By Mary Philbrook, 1939-40, National Woman's Party, 144 B Street N. E., 
Washington, D. C. 

ARTICLE 1. Men and women shall have equal rights throughout the 
United States and every place subject to its jurisdiction. 

ARTICLE 2. Congress shall have power to enforce this article by 
appropriate legislation. 

Introduced in the Seventy-sixth Congress by Senator John G. Townsend, 
Jr., Delaware; Senator Edward R. Burke, Nebraska; Senator Ernest W. Gibson, 
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Vermont; as Senate Joint Resolution No. 7. Congressman Louis Ludlow, In­
diana, House Joint Resolution No. 2; Congressman Ambrose J. Kennedy, 
Maryland, House RBsolution No. 25; Congressman U. S. Guyer, Kansas, House 
Joint Resolution No. 27. It is now before the Judiciary Committee of each 
House. 

Purpose.-To establish a principle which will guide legislatures and civil 
and judicial officers in safeguarding men and women alike from infringement 
on guaranties in our Constitution. 

Need for the amendment.-Despite the protests of women, legislatures have 
enacted restrictive laws and have turned a deaf ear to the pleas of women. 

Our courts have increased the anxiety of women by many rulings which 
have denied women the constitutional protection accorded to men and have 
permitted the police power of the State to over-ride other guaranties in order 
to sustain restrictiYe laws for women. 

Last year further restrictions were proposed in over 20 legislatures. Women 
are obliged to meet these attacks year after year. The strain of fighting and 
maintaining a standing army for this purpose is weighing heavily upon women. 

This revolution, waged by women, should be of great concern to Congress. 
Women of this country are fighting for the same principles which are being 
defended by our whole Nation, and which are of deep concern to our country­
in short, democracy. 

""lie need to recognize women's place in our democracy is of supreme im 
portance to this country if our position in the international field is to receive 
due respect. 

Public conscience.-The exercise of the police power of the State to take 
women out of the competitive field of labor and therefore out of the realm of 
constitutional guaranties is fast becoming obnoxious to the people. The public 
conscience is awake to the loss of dignity to the Nation by the use of indirect 
methods in limiting women's work. 

The sound approach to the problems concerning women's work is through 
improving the conditions of labor and not through the regulation of women 
workers. 

It is natural that the public conscience should be aroused when Congress 
is not taking due notice of this state of affairs. Large groups of women are 
complaining that restrictive labor legislation is unjust and subversive to the 
public interest because the denial of constitutional rights is inconsistent with 
the democratic principles on which this Government is founded. 

Public conscience holds the right to work as a sacred right which should 
be safeguarded at every angle. Discrimination against one sex endangers the 
security of all workers. One great labor leader has expressed it most aptly: 
"Labor is those who work." 

Public conscience is fully awakened to the need of maintaining fair labor 
standards for all workers, and realizes it is wrong to limit the right of women 
tc work-a right which they have had from time immemorial-on any basiE 
that is not equal for men and women. All workers, without regard to sex, 
should have the same guaranties and share in our democracy. 

The public no longer believes the health and morals of women can be con­
served by restrictive legislation and is ready to demand for women the right 
to contract for their wages and hours of work on the same basis as men. The 
public believes that fair labor standards for women can be maintained and 
that to better women's condition by use of police power to restrict their labor 
is unwholesome, unjust, and unfair. 

Federal policy toward eq1wl rights.-The Federal Constitution, except for 
the suffrage amendment, contains no reference to sex. It was intended that all 
citizens should enjoy the rights and protection jt offered. This interpretation 
has already been accepted by the people and the principle of equality sustained 
by our country in-

1. The suffrage amendment. 
2. The refusal of the United States to sign The Hague nationality treaty 

because it was unequal for men and women. 
3. The ratification of the equal nationality treaty and the enactment of 

attendant legislation. 
4. The enactment of the Fair Labor Standards Act. 
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Dangers from without.-Ever since the United States became a member of 
the Imernational Labor Organization there has been alarm lest Old World 
standards for women should be foisted upon American women. This fear has 
not been without reason. Four labor conventions restricting women's labor 
have been adopted by the International Labor Organization and they have 
become a nightmare to women of this country lest they may become a part of 
our organic law and thus bar the way to women's freedom. 

This fear was intensified about a year ago when a draft of another pro­
posed treaty contained a proposal which would prevent indigenous women from 
making contracts for their services and, in particular, would exclude the 
"indigenous" married woman from practically all employment, away from her 
usual place of residence, except as a domestic servant. If enacted, this would 
have imposed upon the women of our territories a status far below what our 
country has set as a standard for its women. Women of all nations, including 
American women, protested against the enactment of this clause. 

If Congress would submit the proposed equal-rights amendment to the 
States it would establish a policy for our Government which would remove all 
fear that the right to labor was threatened by laws promulgated by foreig11 
governments. 

World-wide demand for equal rights.-W omen from all over the worlo. 
united in a plea to the League of Nations at its session in 1937 to take action 
on their demand for the League to enact an equal-rights treaty. This demanu 
was so overwhelming that the League of Nations created a committee to stud;, 
the status of women throughout the world. 

In the Year Book 1938-39 of the International Labor Organization, chav­
ter IV, page 143, it is reported, "From the legislative point of view there is u. 
growing tendency to discard special legislation for women in favor of methods 
of fixing minimum wages applicable to both sexes." This article shows decideu 
gains in other countries toward equal pay for equal work. 

After the late war some nations which established democracies went ve1_y 
far in removing inequalities in their laws and advanced the position of womer.. 
by giving them suffrage, high public offices, and legislative seats and senl. 
women as delegates to the League of Nations. Several countries adopted the 
principle of equality for men and women in their fundamental law. 

In all countries where any form of restrictive legislation exists, womeu 
everywhere are opposing it, which is evidence that it is harmful. War con­
ditions have suspended many such restrictions. 

In the Scandinavian countries the fight against so-called protective lawl'.l 
has been practically won. 

DISCRIMINATION IN THE! UNITED STATES 

In conformity with the request of the committee on the status of women 
of the League of Nations. the Women's Bureau of the United States Labor 
Department has prepared and published the results of researches in American 
law affecting the status of women in this country. These reports show hun­
dreds of laws still on our statute books which discriminate between men and 
women or place women at a disadvantage concerning their property, their chil­
dren, and their marital stat.nl'I. 

It is hoped that in the near future the Women's Bureau will publish a 
report which will accent the fact that restrictive labor laws have denied women 
constitutional rights. This is of very deep concern to thoughtful men and 
women. Such laws strike at the very root of our democracy and are creating 
considerable alarm throughout the country. Women's groups, schools, and uni 
versities are eagerly seeking information on this subject. 

Restrfotive labor laws.-They have been enacted on the theory-
1. Women, as potential mothers, should not be allowed to work at night 

because such work affects their health and morals. 
2. Women, as potential Jl10thers, should not be allowed to choose their 

wages and hours of work during the day because they are not mentally equipped 
to bargain for fair labor standards and their moral and physical well-being is 
threatened because of low wages and long hours. 

It is submitted that such laws do not protect the health and morals of 
women; that night-work laws are arbitrary and unreasonable, and minimum 
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wage laws for women alone are uneconomic and add little to the health, morals, 
or well-being of women. Such g·ains are trifling compared to the danger they 
engender to the spiritual wen heing of women and of the world as well. Dignity 
and constitutional guaranties arc precious possessions and too valuable to all 
of mankind to destroy in this ruthless manner. 

At first, labor encouraged the enactment of minimum wage laws for women 
as an experimental step toward securing fair labor standards for all workers, 
but women feel that labor is now read.v to ask for better labor conditions for 
workers without singling ·women out as an appeal for sympathy. 

Effect of restrictive labor laws-night icork laws.-There are 13 States, 
liesides the District of Columbia and Puerto Rico, which have such laws. They 
have thrown hundreds of women out of employment and prevent today the em­
ployment of thousands of \vomen in legitimate occupations. 

'!'here is no uniformity in State legislation on the subject, either as to 
hours or occupations. This widespread difference of opinion as to what hours 
are harmful to women and what occupations should be closed to women at 
night, weakens the whole theory that night work is speciall.v harmful to women. 
The theory is further shattered because several States permit night work if 
women are paid at the rate of time and a half, or in emergencies. Then, too, 
there is no provision \vhen daylight saving is in effect. 

In the States of California, Kansas, North Dakota, Oregon, and Wisconsin 
there arc no statutes whid1 govern night work for women. The Industrial 
Commission or Labor Department, as the case may Le in such States, has un· 
dertaken to construe the statutes under which they operate to give tliem powe1 
to deny wo1nen. the right to work at night. The dangers of this practice are 
very great. The police po"·er of the State should not be exercised except upon 
express direction of a legislatiYe body and no person or board should be per· 
mitted to use C.iscretionary po,vers to make orders and to prosecute violatiom 
of them. 

The injustice of such laws to women is found in the fact that the work 
denied them is often the only opportunity offered and the need is so great that 
both employer and employee contrive to evade the law. 

These laws contain other objectionable features and it is inconceivable that 
th&y could exist in our system of jurisprudence. 

They do not forbid ·women to work at night. Such a proposal would arouse 
the meanest of mankind and "·ould be impossible to pass. The prevention of 
night work for women is accomplished by prohibiting employers from hiring 
women. This indirect method declares \vomen out of the protection of the law 
and has over-ridden their right to due process of law and the equal protection 
of the law. 

Courts have upheld such laws as a valid exercise of the police power of the 
Sta to when applied to women. Jobs have been created to enforce these laws 
and women have not only been prevented from working, but they have been 
subjected to surveillance which is intolerable to women. Recently in New .Jer-
13ey an employer was haled into court because he allowed a woman to come half 
an hour earlier on a busy day, and another employer was haled into court be­
cause a woman was allowed to work overtime during the holiday season. 
Women resent inspectors corning into shops and questioning them concerning 
their hour~ of work and using the replies as a basis for prosecuting their em­
ployers. 

This objectionable feature of these laws is increased by the prosecution of 
them. In some States violations of the laws are a misdemeanor, but in most 
States a penalty is fixed for the violation which is recoverable in a civil suit. A 
misdemeanor is very harsh punishment. A civil suit brings the measure in dis­
repute because such a penalty always implies it is all the injury is worth. 

In the prosecution of these cases the women employees are not made 
parties to the suit, but their names are usually mentioned in the proceedings. 
Under the strict rules of law they are accomplices, yet they are not prosecuted 
nor been allowed to defend their good names which have been smirched in the 
proceedings. 

These laws are humiliating to women and to employers as well. They have 
been forced upon working women by social '\Yorkers and some labor groups and 
have become deeply irnbedded in our system because of the enforcement jobs 
they have created. Working women have been unable to get relief; they are ham-
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pered by lack of funds to carry on a fight in legislatures and they are dis­
couraged because the forces 1vhich 1vould retain those laws play upon the sym­
pathies of leisure-class women and the warm hearts of men, who, thinking they 
are doing right, lend aid to prevent their repeal. Employers are unable to help 
because they would be charged with the exploitation of women. 

Minirnum-wage laws for women.-These laws likffwise hamper "·omen in the 
competitive field. Women have lost their jobs when employers refused to pay 
the minimum wage and men have taken their places at less pay. The Federal 
Government has taken the first step to remove the uneconomic situation which 
minimum-wage laws for women have created. The Government has recognized, 
and it was so stated by labor leaders, that wages should be based upon the 
nature of the work and not on sex, and that discrimination against one class 
affects the security of all classes. 

The principle established by the Government in making the Fair Labor 
Standards Act apply to all workers inespective of sex must lead all to believe 
that the State minimum-wage laws for women are not only uneconomic, but are 
highly discriminatory against women. All of the wrongs of the no-night-work 
law can be applied to these acts, too. 

The equal-rights amendment would cause States which liave such laws to 
bring them into harmony with the Federal law and have them apply to all 
workers. 

Regulation of hours for icomen.-Nearly every State has a l:tw limiting the 
number of hours in which women can be employed. They vary in their regula­
tions from 8 to 12 hours a day, and from 44 to 60 hours per week. 

These laws likewise aTe not convincing that they protect the heaJtt1 ot 
women. Most of them are outmoded. The general trend is towaTd the 8-hour 
day, or less, for all workeTs, and with that trend the higher number of hours 
allowed to women are a disadvantage instead of a protection. While there is a 
higher limitation to women than that fixed for men, it will operate in diffel'c11t 
ways. 

1. Employers will demand the full time from women. 
2. If the limitation for women is fixed at 8 hours and an employe1· can 

employ a man for a longer period on the same kind of work, the discrimination 
against women may cause her nonemployment. 

3. Any State legislation fixing the hours of one class of workers would lie 
in conflict with the Federal "·age hour-the Fair Labor Standards Act wl1ich 
gives all workers the right to "·ork more than 8 hours with pay at the rate of 
time and a half, and, therefore, be an unfair discrimination against wome11. 

Provisions for the prosecution of these la";·s contain the same objectiou­
able features as the night-work law. 

Rest periods, seats, and sanitary pmvisions.-These are measures whicJ1 
should apply to all workers. Common decency and humanity require them. They 
should not be applied to women alone and should be part of the genera] welfare 
and not classed as needed to protect women alone. 

Right to property.-Many States have granted women the equal rigl1t to 
the control of their propert,Y. Most States have equalized the rights of dower 
and curtsy, the laws of descent and distribution and the rigl1t to make a will. 
The equal-rights amendment would cause States to bring their laws into har­
mony with this principle. 

Husband and wife.-Marriage and divorce lnws sl1onlcl he erpial for rnen 
and women. The State assumes a prior right in the guardianship of minors. 

Alirnony.-The question has arisen, Does this amendment fix upon women 
the responsibility for support of their husbands~ In mauy States, mothers as 
well as fathers, are liable for the support of their rhildren. The law fixes this 
right primarily on the father, not only because marriage is considered a status, 
but also a contract. Courts also fix the responsibility on the mother when the 
father is disabled. The courts everywhere are slow to grant alimony to a 
woman who has no children and 1vho is self-supporting. Public opinion is 
supporting this attitude. Some State courts are now requiring wives who are 
able, to contribute to the support of their disabled husbands, if the wife has 
means of her own. Public opinion is settling this matter, too. 

widows' pensions.-The moneys paid to widows who have been left with 
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Rmall children are not paid to them as "widows," but paid to them for the care 
of their children, and are properly "children's pensions." Widows without 
children do not receive benefits. 

Military service.-The accepted thought today is that the country can con­
script its resources, both human and otherwise. An equal-rights amendment 
would not change this view or this right. During the late war women braved 
the perils of overseas service, and in earlier wars women were at the front in 
the sanitary service. All men are not at the front. There could be selective 
service for women as well as men, yet women could bear their share of respon­
sibility. 

Dangerous oooupatfons.-\Vomen's lives are full of hazards against which 
there can be no law or no protection. Statistics show that the greatest num­
ber of accidents occur in homes. The interests of soeiety demand the elimina 
tion of the hazards rather than the elimination of the ,;orker. There are haz 
ards in all ocupations. 

Putting the amendment into eff ect.-There should be no confusion on this 
point. With regard to labor legislation it is now conceded that "·ages and 
hours of work should be equal for all workers, men and "·omen alike. 

The no-night-work law is in great disrepute in States where this law is 
in force. One newspaper in an editorial recently called it a ''<lisliouest law." 
'I'he repeal of this law would be welcomed by large numbers of people. In fact, 
those who would now retain it are, to a large extent, those who have an interest 
in keeping it on the statute books. 

With regard to property rights, legislatures in many States lune found Illl 

difficulty in equalizing them, and no litigations of any importance have arisen 
from such changes. Nearly every State has altered its laws in this respeet on 
some point since suffrage days. 

It has been asked, shall unequal laws be readjusted on the basis of those 
existing for women, or those existing for men~ It is inconceivable that men 
would consent to the lower level. 

Publia approval.-Public approval of this measure is widespread. Hun­
dreds of women's organizations, national, State, and local, have urged the pas 
sage of this amendment. Among them are organized 'vomen's labor groups. 
"Men's organizations, too, are coming forward. Outstanding citizens all ornr 
the country have approved of it. 

In some States both political parties lia ve gone on record as favoring the 
removal of all discrimination against women, and whole State delegations in 
Oongress have expressed thernsel ves as friendly to the amendment. 

In Congress less than 1 percent of those interviewed have voiced their 
determination to vote against it. 

:\fay 6, 1941. 

IN RE PROPOSED EQUAL RIGHTS Al\IEND}IE.NT 'l'O TIIE CONSTITUTION 

OF THE UNITED STATES. 

Hon. FRANCIS E. WALTER .• 

Chairman, House Subjud·iciary Committee, 
House of Representatives, Washington, D. C. 

MY DEAR MR. WALTER: For many years I ha Ye studied the question of 
equal rights in our democracy for men and women. I have realized the fact that 
in the earlier period when women were first making their way into industry it 
was desirable that there should be special legislation for their protection. It has 
always seemed to me, however, that this was merely a temporary measure, and 
that the ideal in a democratic government such as ours would be to ha YP 
absolutely equal rights for all eitizens without any restrictions "·hatever. Now 
that the plaee of women in the professional, industrial, and economic world 
is so well established it is not wise, in my judgment, to continue this legisla­
tion. Now that women have the right of suffrage they can protect themse1ves 
against disaimination. I am convinced, therefore, that the time has nffw 
come when there should be an amendment to our Ji1 ederal Constitution prc­
viding for equal rights for men and women throughout the length and breadth 
of our country. Undoubtedly in the minds of those who belie\'e in democratic 
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methods of Government the presumption is strongly in favor of granting such 
equal rights. And there has never been a time when it was more necessary for 
this country to show its absolute faith in democracy. The totalitarian govern­
ments have revived the old restrictions against women and have added many 
new prohibitions. The privileges of women have been very great1y diminished 
in these autocracies. Certainly now is the time for this leading democracy 
of the world to testify to its faith in the doctrine of absolute equality so far 
as the rights of its citizens are concerned. The opponents of the measure 
claim that its enactment would cause confusion and litigation. It is true 
that the courts would have to construe this amendment, and, so far as the 
courts may do so, enforce its provisions. The same thing is true of all liberal 
and progressive legislation. Such an argument would prevent all progressive 
changes in our statutes and constitutions. The Supreme Court has recently 
held, as you know, in the Darby Lumber case that the States have power to 
enact laws discriminating in favor of men as well as of women. Tbe estab­
lishment of this right in the States makes imperative the necessity for a 
constitutional amendment to prevent such discrimination. There are still ven 
many grave and serious discriminations against women in the States. There 
is always the possibility of further injustice along this line. The only true 
and democratic policy is to provide that whereYer the mandate of our Federal 
Constitution may run there shall be equal rights for all men and all women. 
I am sure that your subcommittee will give this the serious attention which it 
deserves. 

I am sending copies of this letter to the Honorables Joseph R. Bryson, 
William R. Thom, John W. G\vynne, and Albert L. Vreeland, members of ~·our 
committee. 

I am, with great respect, 
Faithfully yours. 

GEO. GORDON BATTLE. 

THE DExIAL oF JusTrcE To ·woivrnN-A Su11MARY OF 

DrscmMIN ATIONS 

('rhis pamphlet is based on material prepared by the Legal Re­
search Department of the National Woman's Party and was writ­
ten in 1930 by the Chairman of the Lawyers Council, Burnita 
Shelton Matthews.) 

One of the fundamental principles of our Government is liberty 
and justice for all. With regard to one-half of the people, how­
eYer, that principle is given scant recognition. The laws of this 
country reveal a great deal that is unfair and unjust to women. 
Our laws are based on the common law of England, except in 
Louisiana where the la-ws are based on the civil law system which 
was brought oYer from France and Spain. Under these laws 
women had but few rights that men were bound to respect. 

While legislation in the United States to better the position of 
women has slowly increased, the hold of old traditions is strong 
and ·women still are not aceorded equal rights and opportunities 
with men. 

THE RIGll'l'S (W l•'A'l'IIEHS ARE SUPERIOR TO THOSE OF 'MOTHERS 

The woman, eyen in the home-that place so often designated 
as her appropriate sphere-does not share equally in the husband's 
authority. The father is the sole natural guardian of minor chil-
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dren in Alabama and Georgia.1 Michigan, New York, and Massa­
chusetts are among the States where the father alone is usually 
entitled to the serdces and earnings of a minor child. 2 In Iowa 
and Montana the right to recover damages for loss of a child's 
services and earnings in case of injury to the child belongs pri­
marily to the father. 3 

The Louisiana Code provides that a child owes both parents 
obedience, honor, and respect, but in case of difference between the 
parents, the authority of the father prevails.4 The following case 
shows how this Louisiana law works: 

A minor, Elizabeth Beiller, married with the active assistance 
of her mother but without the consent of her father, a man of 
violent passions. The father disinherited the daughter and she 
contested his will. The Louisiana law does not permit a. child to 
be disinherited except for cause, such as marrying while a minor 
"without the consent of his or her parents." In insisting upon the 
superiority of the father's authority o-ver the mother's, the defense 
lawyer, quoting Grotius, said that if the commands of the fatl1er 
and mother clash, the father is to be obeyed "upon account of the 
excellence of his sex." Though Elizabeth Bei11er had obtained her 
mother's consent, the eourt held that as she had disobeyed her 
father, who in case of disagreement between parents is the sole 
authority, she had, in effect, married without the cons6nt of her 
parents and hence was lawfully depriYed of her inheritance. 5 

WOl\IEN BEAR BRUNT OF BURDEN OF ILLEGITIMATE PARENTHOOD 

Over the legitimate child the father is usually gi-veu paramount 
rights, but over the child born out of wedlock, who is regarded by 
society as an outcast, the law as a general rule, makes the mother 
the sole guardian, and contrary to the law of nature, decrees that 
the child has no father. Thus the male parent escapes practically 
all of the burdens incident to illegitimate parenthood. In Texas 
and Virginia, for instance, there are no laws requiring a father to 
contribute to the maintenance of an illegitimate child. 6 For more 
than 100 years it has been the law in Florida that $50 per year 
($4.17 per month) is the father's maximum responsibility. 1 This 
$50 cannot be exacted for more than 10 years. In effect, this 
means that when the illegitimate child becomes 10 years of age, the 
full burden of its maintenance is thrust upon the mother, the 

1 Cases cited in vol. 7, Encyclopedic Digest of Alabama Reports, p. 914; Michie's 
Georgia Code of 1926, sec. 30~2. 

2 Freeman v. Shaw, 173 Mich. 262 (1912); Frey v. McLoughlin Bros., Inc., 187 App. 
Div. 824 (1919) ; Dembinski's Case, 231 Mass. 261 (1918). 

3 Iowa Code of 1924, sec. 10986; Revised Codes of Montana, 1921 ed., sec. 9075; Martin 
v. Butte, 34 Mont. 281 (1906). 

4 Revised Civil Code, arts. 215, 217. 
5 Bosworth v. Beiller et al., 2 La. Annual Reports (Rob.), 293 (1847). 
6 Beaver v. The State, 96 Tex. Crim. Rep. 179 ( 1923) ; note the absence of bastardy 

provisions in the Virginia code. 
7 Florida Laws of 1828, p. 5; sec. 5878 Comp. Gen. Laws of Fla., compact ed., 1927 
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father's contribution being stopped, and the chHd labor law pro­
hibiting work by so young a minor. 8 So, notwithstanding the 
change in the cost of living and Florida's great prosperity, the 
father's duty to his illegitimate but innocent infant has been the 
same for 100 years, the law remaining changeless in a changing 
world. 

Regarding inheritance by those of illegitimate birth, the Com­
mon Law rule is that an illegitimate child is "nobody's child" and 
not an heir to anyone. The majority of the States have modified 
the Common Law and established the relation of parent and child 
between a mother and her illegitimate offspring so that it may 
inherit from her. On the other hand, the father, as a rule, still 
occupies the position of a stranger, an outsider, having no natural 
relation to the child, and under no circumstances short of an 
acknowledgment, adoption, or legitimation in the particular mode 
prescribed by statute will such a child be recognized as an heir 
of the father. 9 For example : 

A California bachelor died, leaving $4,500 in a Nevada bank. 
He left no will and no kin except a young daughter of illegitimate 
birth. ·while he lived he provided for her "as a father should" 
and treated her as his child. When he died, she claimed the $4,500 
but was turned away empty handed on account of her status as an 
illegitimate child under California Jaw. Had she been of legitimate 
birth she would have inherited. Since the bachelor had no "law­
ful" kin, his property was finally given to the State of Nevada.10 

Thus, Nevada was enriched at the expense of a needy and unfor­
tunate child. 

MARRIED WOJ\IEN'S DISABILITIES 

In the eyes of the Jaw an unmarried women is usually regardea 
as able to look out for herself. If she wants to run a millinery 
shop or a real estate business, for example, no official inquiry is 
conducted as to her capacity. But as though marriage on the part 
of a woman indicates lack of judgment, the Jaw in some States, as 
soon as a woman marries places her under a disability on the 
theory of protection to herself "from her imprudence or ignor­
ance,"11 and people are charged with knowledge of the "dangers 
of a married woman's paper.m 2 Michigan and Nebraska are among 
the States where the power of a married woman to contract is less 
than that of other adult persons.13 In Nevada, if a married woman 
desires to conduct a business, she has to go through a complicated 
court procedure and satisfy the judge as to her business capacity,u 

s Florida General Laws, secs. 5941-5962. 
9 Schouler, Dom. Rel., 6th ed., sec. 712. 
10 In re Forney's Estate, 43 Nev. 227 (1919) ; letter dated March 14, 1930, from Harlan 

L. Heward, assistant district attorney, Reno, Nev. 
11 Kohlman v. Cochrane, 123 La. 219, 235 ( 1909). 
12 First National Bank v. Rutter, 104 Atl. 138 ( 1918). 
13 Edwards v. McEnhill, 51 Mich. 160 (1883); Marsh v. Marsh, 92 Nebr. 189 (1912). 
14 Nevada Revised Laws, secs. 2190-2194. 
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but the most ignorant man, married or single, may carry on a 
business and no investigation is conducted as to his qualifications. 

Another example is the case of Mrs. Ferguson who was elected 
Governor of Texas. She petitioned the Court to remove her dis­
abilities as a married woman so that her contracts and acts as 
Governor might not be called into question. The consent of her 
husband was required and obtained. The Court found that it would 
be to her advantage to be able to sue and contract freely, and then 
entered a decree reciting that the consent of her husband having 
been obtained, her disabilities were removed.15 

When a married woman sues in the State of Washington, her 
husband, as a rule, must be joined with her.141 The following cases 
show the hardship resulting from this rule: 

Mrs. Leah Hynes, of King County, sued the Colman Dock Co. 
for damages for personal injuries suffered by herself through the 
alleged negligence of the company. Being "unable to procure the 
consent of her husband to join with her as one of the .plaintiffs,'' 
judgment for that reason was given against her.11 

In another case, Mrs. Bertha Wampler, of Tacoma, was injured 
in an automobile accident so badly that her foot had to be ampu­
tated. Thereafter her husband deserted her and their three chil­
dren but reappeared and for $350 settled her claim. He pocketed 
the entire $350 using part of it to sue for divorce. When Mrs. 
Wampler brought her damage suit, the trial court held that there 
had been a complete settlement. However, the Supreme Court held 
otherwise, and allowed Mrs. Wampler to sue on the ground that 
by deserting and by repudiating his duties, the husband had re­
leased his authority, thus enabling her to sue. While Mrs. Wampler 
finally prevailed, it was only because of her husband's desertion, 
and the decision in her case affords no relief to women who are 
injured and living with their husbands. As to them, the decision 
of the husband to sue or not to sue is supreme and final.18 He may 
sue alone for injury to the wife as she is not a necessary party to 
the suit.111 Moreover, the husband, not the wife, is entitled to 
choose the lawyer to prosecute any action for damages, for her 
injury.20 

THE DOUBLE STANDARD OF MORALS 

The double standard of morals is recognized in practically all 
States. In Maryland a man may divorce his wife for being un­
chaste before marriage, but a divorce is not available to a woman 
on that ground.21 In Minnesota a husband whose wife is guilty of 
infidelity may collect damages from her paramour. On the other 

15 Decree in cause No. 15825, Dist. Ct., Bell County, Tex. (1924). 
16 Pierce's Code, sec. 8257. 
17 Hynes v. Colman Dock Co., 108 Wash. 642 (1919). 
1s Wampler v. Beinert, 125 Wash. 494 (1923). 
19 HC'>wkins v. Street Cable Ry. Co., 3 Wash. 592 (1892). 
20 Hammond v. Jackson, 89 Wash. 510 (1916). 
21 Bagby's Ann. Code of Md., 1924 ed., art. 16, sec. 38. 
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hand, no wife whose husband is guilty of infidelity may claim com­
pensation from his paramour. 22 

Under the laws of Tennessee, a woman divorced for adultery 
and living with the adulterer, is rendered incapable of disposing of 
any of her lands, but no such incapacity is imposed upon a man 
guilty of similar conduct.23 

In some States. prostitution is regarded solely as an act of the 
woman, and it is said that only a woman can commit prostitution. 
Thus women are often punished while the men who employ them 
go free. 24 For instance: In New York City in 1921 a man was 
found in a room with two young women both nude-and he ad­
mitted having given each girl $25. Both of the girls as well as the 
woman in whose house the transaction occurred were convicted, 
but the city magistrate held that the man had committed no offense 
under the law. 25 

California has held that a city ordinance penalizing "any per­
son" for soliciting for prostitution has application to women but 
not to men, the theory of the Court being that a woman only can 
be guilty of that act. 26 

THE COMMUNITY PROPERTY SYSTEM 

Eight States-Arizona, California, Idaho, Louisiana, Nevada, 
New Mexico, Texas, and Washington-have a "community property 
law," under which the earnings and property acquired after mar­
riage through the joint or individual efforts of husband and wife 
are usually pooled.27 So far as earning and saving money is con­
cerned, husband and wife under the "community" system are part­
ners but when it comes to spending the money, he is the head and 
master of the community.28 The husband's power to manage, con­
trol, and dispose of community personal property is almost as 
absolute as his right over his separate property. He may exercise 
practically all of the powers of exclusive ownership and the wife 
usually has no remedy except by divorce or his death. She may 
witness the passing away, through mismanagement or debauchery, 
of a family competence in which she has a kind of half interest­
a right without a remedy. 

For long California even maintained that the wife has no 
vested interest in community property but only a "mere ex­
pectancy," and this, even though her earning belong to the com­
munity. But it was too much for California when the Federal 

22 Kroessin v. Keeler, 60 Minn. 372 ( 1895). 
23 Thompson's Shannon's Code of Tennessee, 1917 ed., sec. 4227. 
24 Letter from the U. S. Interdepartmental Social Hygiene Board, dated April 3, 1922. 
25 People v. Breitung, city magistrates' court, city of New York, borough of Man-

hattan, 4th district ( 1921). 
26 In re Carey, 57 Cal. App. 297 (1922). 
2 7 McKay on Community Property, ch. 1. 
28 Arizona Revised Code of 1928, sec. 2172 ; California Civil Code, secs. 172-l 72a ; Idaho 

Compiled Statutes, 1919 ed., sec. 4666; Revised Civil Code of Louisiana, 1920 ed., art. 2404 
as amended act No. 96, laws 1926; Revised Laws of Nevada 1919, sec. 2160; New Mexico 
Laws 1927, ch. 84; Complete Texas Statutes 1928, art. 4619; Pierce's Code of Washington, 
1921 ed., secs. 1433-1434. 
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Government regarded the community property as belonging solely 
to the husband and accordingly taxed the community income not 
one-half to each the husband and wife but all to the husband 
alone, thus necessitating a much higher tax.~ 9 So in 1927 Cali­
fornia decreed that the interest of husband and wife "are present, 
existing and equal interests," and as a result the Federal Govern­
ment is allowing the husband and wife each to report one-half of 
the income from community property acquired since the passage 
of the 1927 law. But as the husband's control over the community 
property has been preserved to a greater or less extent in all com­
munity property States, the Federal Government now seeks a 
determination in Court whereby to tax to the husband in each of 
these States the entire community property income on the ground 
that it is under his sole management and control. 30 

· In three of the community property States-Louisiana, Nevada, 
and Texas-the general rule is that the husband may even deed 
away community real estate without the wife's consent.31 For in­
stance: United States Senator George S. Nixon of Nevada and his 
wife owned community property, including the "Nixon Opera 
House" at Winnemucca. He gave the opera house to the people 
of that town, but his ·wife did not join in the deed and later sued 
to have it set aside. The Court upheld the husband's authority to 
convey by his sole deed this community property belonging to lrns­
band and wife. 32 

Although California passed a law in 1917 requiring the signa­
ture of the wife to a sale of community real estate,33 the Courts 
hold that the 1917 enactment does not prevent a husband from no-w 
conveying without his wife's consent such real estate as was ac­
quired before 1917, or after 1917 if paid for with community 
money previously earned. 

In one California case the husband and wife purchased certain 
land in Monterey County about a month after the 1917 law became 
effective. Later a house was built upon the land and the couple 
occupied it as a home. The land was paid for ·with community 
funds, that is money earned by the husband or wife, or both, prior 
to 1917. Unknown to the wife, the husband sold the property to a 
person who knew the house was being occupied as the family home, 
the consideration being the purchaser's promissory note maturing 
in one year. The wife instituted proceedings to have the deed 
declared void but the Court in 1923 upheld the husband's sole 
conveyance ·of the home. 31 

29 U. S. v. Robbins, 269 U. S. 315 (1926). 
3 ° California Statutes 1927, p. 484 ; Internal Revenue Bulletin, vol. 8, No. 9, p. 2, 

Mar. 4, 1929. 
31 Revised Civil Code of Louisiana, 1920 ed., art. 2404, as amended, act No. 96, laws 

1926; Louisiana Laws 1921, extra session act No. 35; Revised Laws of Nevada, 1919, 
sec. 2160; Complete Texas Statutes, 1928, art. 4619. 

32 Nixon v. Brown, 46 Nev. 439 (1923). 
33 California Statutes, 1917, p. 829. 
34 Roberts v. Wehmeyer, 191 Calif. 601 (1923). 
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In New Mexico when the husband dies he may leave his one­
half of the community property to whomever he pleases, but on 
the other hand, unless a wife outlives her husband, it is a general 
rule that she cannot leave a dollar of her half to anyone, not even 
to her own children. 35 The same unjust rule prevails in Nevada, 
and in California as to property acquired before 1923 or .after 
1923 if paid for with community money previously earned.~ 6 

THE HUSBAND OWNS HIS WIFE'S SERVICES 

In 40 States the services of the wife to a greater or less extent 
belong to her husband. Therefore, the first right of property which 
a free person enjoys, that is, the full ownership of his or her 
labor, is still denied the married woman. 37 

Georgia and Vermont uphold the right of a husband to collect 
his wife's wages. 38 Although the majority of the States permit a 
married woman to collect wages for work performed outside the 
home, the fact is that the household work and other home service 
devolve upon her and this labor or service is not hers, but is legally 
the property of her husband. Consequently when prosperity comes 
her labor does not entitle her to share as a partner in the gains 
nor is she entitled to any part of the family income besides her 
necessary support. The following recent case from Montana indi­
cates very clearly that marriage is not a partner.ship between 
equals, where each partner owns his own labor, nor a partnership 
where the partners jointly own the property acquired by their 
mutual efforts. 

Herman Bischoff opened a place called the Chocolate Shop in 
Butte. The case does not disclose how the opening was financed. 
Mr. Bischoff did the baking. His wife, Elizabeth, looked after the 
selling end of the business. After 1 year the business was sold for 
$670. With the $670 a similar business called the Waldorf Market 
was opened. Again the husband did the baking and the wife the 
selling. Later this business was sold for $3,400. Then a business 
known as Bischoff's Bakery was purchased at a cost of $18,000. 
This business was paid for with the $3,400 received from the sale 
of the Waldorf Market, with $14,000 borrowed from the Yegen 
Bank on a promissory note signed by both Mr. and Mrs. Bischoff, 
and with $600 received by Mr. Bischoff on an insurance policy. 
The wife always "managed the store and attended to the sales of 
the merchandise" and "put in long hours" over a period of years. 
Neither husband nor wife withdrew anything from the business 
as wages but each had access to the cash register and took money 

35 New Mexico Statutes, codification of 1915, secs. 1840-1841. 
36 Nevada Revised Laws, 1912 ed., secs. 2164-2165; McKay v. Lauriston, 269 Pacific 519 

(1928). 
37 Schouler's Dom. Rel., 6th Ed., Secs. 47, 543, 678. 
3 8 Ga. R. Co. v. Tice (124 Ga. 549 (1905)); Mouahan v. Monahan (77 Vt. 133 (1904) ). 
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for personal use whenever it was wanted and no account of it was 
kept. Differences arose between the husband and wife. Each peti­
tioned for a divorce for cruelty. The divorce was granted to the 
husband but the Supreme Court pointed out that the testimony 
"reveals beyond question that each of these parties had much to 
endure and did endure much at the hands of the other." Mrs. 
Bischoff asked for an accounting on the theory of a partnership 
but the court denied that she was her husband's partner and noth­
ing was allowed her. She could not recover anything even as 
alimony since the Montana law allows no alimony in cases where 
the divorce is given to the husband. Thus after years and years 
of toil in which the wife labored side by side with her husband, 
sharing the work equally with him, she was turned away without 
a penny while he kept all of the profits of their joint industry. 
The Court said : 

The circumstances in this case have impelled us to make a serious effort to 
discover a legal method by which the plaintiff (wife) could be given some 
financial relief, but we have found no way in which it can be done * * * .39 

From an economic point of view, one of the effects of marriage 
is that the wife practically leases herself out for her board and 
keep. 

HUSBAND COLLECTS DAMAGES FOR LOSS OF WIFE'S SERVICES 

In many States "the right of a husband to receive the services 
of his wife is considered a valuable property right, and for its 
loss in consequence of the negligent act of a third person the 
husband is entitled to pecuniary compensation." ' 0 Among the 
States where suits are maintainable by the husband for damages 
for the loss of the wife's services due to injuries inflicted upon her, 
are Colorado, Delaware, Illinois, Michigan, Mississippi, Missouri, 
Nebraska, New York, Rhode Island, and Tennessee.0 People who 
are inclined to consider a wife's services as of no material value 
would be surprised q.t the great value the jury finds such services 
to be worth when t11e husband is suing for their loss. 

On the other hand, the wife has no such property right in the 
labor of her husband, and when he is injured, the injury not 
resulting in death, the general rule is that she can claim nothing 
for loss of his services or support.' 2 

WOMEN DENIED POLITICAL EQUALITY WITH MEN 

Despite the adoption of the woman-suffrage amendment to the 

n Bischoff v. Bischoff ( 70 Mont. 503 ( 1924) ) . 
40 Larisa v. Tiffany (42 R. I. 148 (1919) ). 
u Colo. Mort. & Inv. Co. v. Giacomini (55 Colo. 538 (1913); Townsend v. Wilming­

ton Ry. Co. (78 Atlantic 635 (1907)) ; Chicago & Milwaukee Electric Co. v. Krempel 
(116 Ill. App. 253 (1904)); Burns v. Township of Van Buren (218 Mich. 44 (1922)) ; 
Brahan v. Meridian L. Ry. Co. (121 Miss. 269 (1919)) ; Womach v. City of St. Joseph 
(201 Mo. 467 (1906)); Riley v. Lidtke (49 Neb. 139 (1896)); Blaechinska v. Howard 
Mission (130 N. Y. 497 (1892)); Larisa v. Tiffany (42 R. I. 148 (1919)) ; City of 
Chattanooga v. Carter (132 Tenn. 609 (1915) ). 

o Schouler's Dom. Relations, 6th ed., sec. 668. 
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National Constitution, the political rights of women are not equal 
to those of men. For example : 

Women are sometimes excluded from high public offices. The 
Oklahoma constitution bars women from such posts as Governor, 
Lieutenant Governor, Secretary of State, State Auditor, Attorney 
General, and State Treasurer. 43 Women usually outnumber men in 
the teaching profession, yet no woman may bold the office of 
superintendent of public instruction in Oklahoma. 

In Wisconsin no woman may serve as clerk to a legislative com­
mittee or in any other capacity as an employee of the State 
legislature. u 

WOMEN DISCRIMINATED AGAINST WITH REGARD TO EMPLOYMENT 

A person is. sometimes appointed by the court to take charge of· 
and distribute the estate of a decedent, compensation being allow­
able to such person. In a number of States-as, for example, 
Idaho, Illinois, North Dakota, South Dakota, and Utah-a man 
must be preferred to a woman for appointment when both are of 
the same degree of kin to the decedent. 45 

WOMEN EXCLUDED FROM JURY SERVICE 

Jury service is an important part of the administration of 
justice, yet women are disqualified as jurors in more than 20 
States. These are Alabama, Arizona, Colorado, Florida, Georgia, 
Idaho, Maryland, Massachusetts, Mississippi, Missouri, Montana, 
Nebraska, New Hampshire, New Mexico, North Carolina, Oklahoma, 
South Carolina, South Dakota, Tennessee, Texas, Vermont, Vir­
ginia, West Virginia, and Wyoming.'0 

The United States Supreme Court has held that a State cannot 
bar colored men from jury service because the disbarment would 
brand them as an inferior class of citizens and deprive them of the 
equal protection of the law which is guaranteed by the National 
Constitution, not merely to Negroes, but to persons, and women 
are persons. Nevertheless, the Court in this case, by a peculiar 
process of masculine reasoning, said that certain restrictions might 
legally be put upon jury service, such as limiting it to males. 47 

'a Oklahoma Const., art. 6, sec. 3. 
44 Wisconsin Laws of 1917, ch. 634, sec. 14; Ops. Wis. Atty. Gen., vol. 12, p. 13. 
45 Idaho Comp. Stats., 1919 ed., sec. 7487-8; Smith-Hurd, Ill. Rev. Stats., 1929 ed., 

ch. 3, sec. 18; N. Dak. Comp. Laws 1913, sec. 8657, as amended, laws 1927, ch. 221; S. 
Dak. Rev. Code, 1919, sec. 3250; Utah Comp. Laws, 1917, sec. 7581. 

46 Alabama Code, 1923 ed., secs. 8600-8603; Ariz. Rev. Stats., 1913 ed., secs. 3515, 3516; 
Colo. Const., art. 2, sec. 23; Fla. Comp. Gen'l Laws, 1927 ed., sec. 4443; Ga. Const., art. 
6, sec. 18, par. 2; State v. Kelley (39 Idaho 668 (1924)) ; Md. Bagby's Ann. Code, 1924 
ed., art. 51, sec. 6; In re Opinion of the Justices, 237 Mass. 591 ( 1921) ; Miss Hemming­
way's Ann. Code, 1927 ed., sec. 2330; Mo. Const., art. 2, sec. 28; Mont. Rev. Codes, 1921 
ed., sec. 1917, ch. 93, sec. 1; N. C. Const., art. l, sec. 13; Okla. Const., art. 2, secs, 18-19; 
State v. 8883; Nebr. Comp. Stats., 1922 ed., sec. 9071; N. H. Laws 1921, ch. 144; N. M. 
Laws Mittle (120 S. C. 526 (1922)); S. Dak. Rev. Code, 1919 ed., sec. 5283; Tenn. 
Thompson's Shannon's Code, 1918 ed., sec. 5813; Harper v. State (90 Tex. Crim. 252 
( 1921) ) ; Vt. Gen'l Laws, 1917 ed., ch. 89, sec. 1761 ; Va. Code, secs. 5984, 4927; W. Va. 
Const., art. 3, sec. 14; Wyo. Comp. Stats., 1920 ed., sec. 1204. 

47 Strauder v. W. Va. (100 U.S. 303 (1879)). 
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SPECIAL RESTRICTIONS PREVAIL FOR WO.'.\IEN WORKERS 

Night work is open to men but closed to women in certain em­
ployments in 16 States-California, Connecticut, Delaware, In­
diana, Kansas, Massachusetts, Nebraska, New Jersey, New York, 
North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, Wash­
ington, and Wisconsin. 48 Perhaps the strictest regulations in the 
United States prevail in Wisconsin. For 15 consecutive hours out 
of every 24 women are barred from work as flagmen, motormen, 
and conductors in Milwaukee, the prohibited hours being from 5 
p. m. to 8 a. m. In other Wisconsin towns the prohibited hours of 
this work are from 5 p. m. to 6 a. m. Two States, Massachusetts and 
Wisconsin, prohibit night work between 6 p. m. and 6 a. m., the 
prohibition in Massachusetts applying to textile mills, and in 
Wisconsin to factories and laundries. 

That such laws handicap women is shown in the following New 
York case: When the night-work law went into effect, Anna 
Schmidt, whose husband had been drafted into the Army, was 
supporting herself and her two children by working as a waitress 
in a Buffalo restaurant from 6 o'clock in the evening until mid­
night. She desired these hours because she could then be best 
spared from the care of her young children and could realize 
the most from the liberal tips of patrons after theater hours. Her 
employer, Joseph Radice, was convicted and fined $20 for the 
offense of allowing her to work until midnight. The case was 
taken to the Supreme Court of the United States, where the right 
of New York to bar women from earning their livelihood by night 
work was upheld.40 

Women workers are displaced by men as a result of minimum­
wage laws setting a standard below which their wages may not 
fall, but not regulating men's wages. 

In a District of Columbia case, where a minimum-wage law 
was held unconstitutional, the Court frankly said of a woman ele­
vator operator: 

The hotel manager was not compelled to employ her at a fixed wage, and 
her position went to a man, who was willing to perform the service at a lower 
wage than that fixed by the Board. ·"' * -x-

The law to promote the good morals and general welfare of the 
community cast her adrift. 50 

~s Cal. Industrial Welfare Com. orders Nos. 7a, 8a, lla, and 15a, of 1923 ; Conn. Acts 
of 1925, chs. 158 and 208; Acts of 1927, ch. 144 ; Del. Laws 1917, ch. 230; Indiana 
Burns' Ann. Stats., Rev. of 1926, sec. 9411; Kansas Public Service Com. orders Nos. 1, 
2, and 3 of 1927; Mass. G. L. 1921, ch. 149, sec. 59; Nebr. Comp. Stats. of 1922, sec. 
7659; N. J. Laws 1923, ch. 144; N. Y. Labor Law, secs. 172, 181-185; N. Dak. Minimum 
Wage Dept. orders Nos. 1, 3, and 4 of 1922; Ohio Throckmorton's Ann. Code, 1929 ed., 
sec. 1008-1; Oregon Industrial Welfare Com. orders Nos. 37, 38, 41, and 45 of 1919; 
Pennsylvania Laws of 1913, p. 1024; S. C. Code of Laws of 1922, vol. 2, ch. 7, sec. 35, p. 
137; Wash. Industrial Welfare Committee order No. 23 of 1921; Wisc. Industrial Com­
mission order No. 1 of 1917 and No. 4 of 1918; Principles of Labor Legislation by 
Commons and Andrews, 1927 ed., p. 293. 

49 Radice v. N. Y., 264 U. S. 292 (1924). The briefs give the detailed facts of the 
case. 

50 Lyons v. Adkins, 284 Fed. 613 ( 1922), affirmed, 261 U. S. 525 ( 1923). 
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Massachusetts has a minimum-wage law for women which is 
recommendatory, not compulsory, publicity being prescribed for 
a failure to pay the wage set. 51 This type of minimum-wage law 
also places women at a disadvantage. For instance, Harvard Uni­
versity recently discharged 20 scrubwomen and gave their jobs to 
men rather than comply with a ruling of the Massachusetts Wage 
Board and raise the women's wages from 35 to 37 cents an hour. 
One of the women had been employed by Harvard University for 
33 years, and one for 13 years. President Lowell, in reply to an 
inquiry about one of the women, wrote: 

I have inquired into the discharge of Mrs. Emma Trafton from the 
Widener Library, and I find that the Minimum Wage Board has been com­
plaining of our employing women for these purposes at less than 37 cents an 
hour, and hence the university has felt constrained to replace them with men.62 

Another method by which the industrial opportunities of women 
have been restricted is the limiting of the occupation which women 
may enter. For instance, a law passed in Ohio in 1919 and still in 
force bars women from 16 or more occupationS.53 

TOWARD EQUAL RIGHTS 

'l1he program of the National Woman's Party is to obtain for 
women equal rights with men in the law, in custom, and in every 
field of human endeavor. 

51 Mass. Gen. Laws, 1921 ed., ch. 151. 
52 Washington (D.C.) Daily News, Tuesday, Jan. 28, 1930. 
53 Ohio Throckmorton's Ann. Code, 1929 ed., sec. 1008-1. 
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NORTH JERSEY COMMITTEE ON DISCRIMINATION 

September 19, 1942 

Honorable Lloyd L. Schroeder, Chairman 
Joint Legislative Committee 
State Capitol, Trenton, New Jersey 

Dear Sir: 

We are enclosing herewith a statement which covers our posi­
tion in connection with the proposed revlSlon of the New Jersey 
Constitution. 

We trust that you will have your committee accept the state­
ment and file it on our behalf. 

The North Jersey Committee on Discrimination is a committee 
to eliminate discrimination in employment and civic relationships, 
because of race, color, creed and national origin. Confirmation 
from individual organization representatives will be forthcoming. 

Respectfully, 

E. J. ADAMS, 

Acting Secretary. 

The North Jersey Committee on Discrimination hereby respect 
fully urges that the legislature, in submitting a revised Constitu­
tion to the people of the State of New Jersey, will include the 
following changes: 

Article 1, Paragraph 4, should be changed to include 
therein, "that no religious test should be required as a 
qualification for any public or private employment." 

The following Article should be added to the Bill of 
Rights: 

No person shall be denied the equal protection of the 
laws of this state or any subdivision thereof. No person 
shall, because of race, color, creed, or religion be subject to 
any discrimination in his civil rights by any other person 
or by any firm, corporation, or institution, or by the state 
or any agency of the state or by any subdivision thereof, 
or by any other persons, firms, corporations, or institutions. 
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Article 6, Section 1, Paragraph 2 should be amended by 
adding after the word, "fitness" the following: 
"regardless of race, color, creed, or religion." 

We believe that in a world which at the present time is fighting 
for democracy and equality for all people, it is the bounden duty 
of the legislature and the voters of the State of New Jersey to 
revise the charter so as to safeguard the principles of democracy 
and equality. The interests of the nation require that, while we 
are fighting to eliminate intolerance abroad, adequate legislation 
be enacted to preserve at home the principles for which we are 
fighting. We feel that the Constitution of the State of New Jersey 
should protect all persons against discrimination of any kind, and 
that the only way to eliminate discrimination is to have a provi­
sion in the Constitution which will implement and protect the 
rights guaranteed under the Bill of Rights. 

We respectfully urge that you include this in the minutes of 
your hearings and that when the final draft is prepared the 
changes which we have requested be included. 

E. J. ADAMS, Secretary, 
55 Spruce Street, 
Newark, N. J. 
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To : The Legislative Committee conducting hearings on constitu­
tional revision. 

Re: Article I (Rights and Privileges) of the Proposed Constitution. 
From: William L. Becker, State Organizer of the Socialist Party 

of New Jersey. 
July 12, 1942 

The "Bill of Rights" section of the 1844 Constitution is by far 
its best section. The addition suggested by the Commission on 
Revision is a valuable improvement and should encourage the 
development of a responsible citizenry. "\Ve present as the most 
important modification necessary at this time an additional para­
graph (number 22), to read: 

·"Those rights and privileges shall rest in all people, re­
gardless of race, creed or color." 

The importance of this guarantee today, when America's thir­
teen million negroes are rightfully questioning the governmental 
units which have denied them ordinary democratic rights, cannot 
be over-emphasized. New Jersey has many sources of discrimina­
tion and prejudice to abolish. A positive statement in our basic 
"Bill of Rights" will help. 

Actually, of course, it is not merely what we write in Article I 
that will bring democracy to New Jersey. We must follow up this 
statement of ideals with a machinery and a spirit that will make 
these ideals a living reality. New Jersey will be judged chiefly by 
how we practice democracy rather than by what we say about it. 

One further point should be made. Most people in New Jersey 
never have occasion to read the Constitution even once. It is not 
generally part of high school training. Somewhere, through this 
present discussion of revision plans should be worked out for the 
education of all our people to what their "Rights and Privileges" 
are under our Constitution. It would be very important, as well 
as interesting, to have Article I taught in the high schools of 
Hudson County, especially if progressive educational methods were 
employed. It would be real education to see Jersey City's students 
distributing leaflets which they had written, conducting student 
courts, etc., all on the basis of Article I. 



PUBLIC HEARING 

July 8, 1942 

Afternoon Session 

on 
Proposed Revision of the New Jersey Constitution 

Article II. "State Government" 

The Joint Legislative Committee re-convened in the Assembly 
Chamber at Trenton on Wednesday, July 8, 1942, at two 
o'clock P. M., pursuant to announcement previously made. 

The Chairman opened the Hearing . and the Hearing proceeded 
as follows: 

MR. SCHROEDER: Are there any others in the Assembly Cham­
ber who desire to talk on the modification of Article I? If not, 
we will proceed to Article II, and will now hear from the 
proponents. 

MR. PAUL: There are only two present this afternoon, Mr. 
Chairman, and I will call on Mr. Robert McManus, Editor of the 
New Jersey S'pokesman. 

MR. McMANUS: I would like to call attention first of all to the 
fact that no citizen of New Jersey has so far appeared before this 
committee to take the position that the Constitution of 1844 should 
continue to exist without change. Dr. George Gallup, conductor of 
the famous Gallup Poll, has frequently asserted recently that the 
people are thinking well ahead of their representatives. As a resi­
dent of a rural county, as well as a member of the State Grange 
and the New Jersey Farm Bureau Federation, I believe this to be 
unquestionably true in regard to the statement recently issued by 
Messrs. David H. Agans and H. Earl Probst, the Trenton repre­
sentatives of the Grange and the Farm Bureau, concerning the 
proposed Constitution, and specifically Article III. 

Without, to my knowledge, polling the membership of either 
organization or, to my knowledge, taking any steps whatever to 
ascertain the views of members, these representatives made public 
what they called their "understanding" of the views of organized 
agriculturalists and "those of rural dwellers generally." It was 
their "understanding", they said, that the rural dwellers of the 
State would be opposed to this proposed Constitution, among other 
reasons, because of the provision of Paragraph 2 of Article II, 
which states : 

"All powers of government which are not by this Con-

93 
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stitution vested in the Executive or Judicial branches, nor 
in conflict with rights reserved by the people, nor specifi­
cally prescribed to the Legislative branch, shall be embraced 
within the legislative power and may be exercised in such 
manner as may be provided by law." 

"This is the high road to totalitarianism," assert Messrs. Agans 
and Probst. In our opinion, this statement is the high road to 
absurdity and we wonder whether those who made it know what 
totalitarianism is. Totalitarianism destroys freedom of religion, 
press, speech and assembly; it destroys trial by jury and estab­
lishes the absolute ascendancy of the State. Every one of these 
rights is affirmed in the statement of Rights and Privileges laid 
down in Article I of the proposed new Constitution, and the Legis­
lature is absolutely powerless to touch them. In addition, there are 
20 other restrictions placed on the Legislature in Article III of this 
new Constitution, guaranteeing the rights of labor to organize and 
bargain collectively and limiting the privileges now open to Legis­
lators under the Constitution of 1844, to enrich themselves at the 
people's expense. 

As to the statement that Messrs. Agans and Probst represent 
the views of rural dwellers generally on the matter before this 
committee, we offer the following editorial from the Hunterdon 
County Democrat. The Hunterdon County Democrat is recognized 
as the leading rural newspaper of New Jersey, and a year ago was 
selected as the leading rural weekly of the United States. I would 
like to read from that Editorial: 
"Thursday, June 18, 1942. "Do Farmers Oppose a New 
Constitution 7" 

"The Democrat is inclined to the notion that the spokes­
men for the State Grange and the Farm Bureau did a bad 
turn for organized agriculture last week when they sent a 
letter to the members of the Legislature condemning the re­
port of the Commission on Revision of the State Constitu­
tion ... 

The Grange and F·arm Bureau spokesmen apparently 
have opened their ears wide to those few legalistic tech­
nicians who contend that the people of New Jersey, num­
bering about 4,000,000, must always be bound by the judg­
ment of the people 100 years ago, who constituted a tenth 
of that number and made a Constitution which fitted their 
needs but which has been outgrown in the meantime and is 
extremely expensive and hard to amend. 

If a Constitutional convention is held in accordance 
with the present Constitution, where will the rural counties 
come out 7 They will be outnumbered, outvoted and in the 



Afternoon Session, July 8, 1942 95 

end will probably have their worst fears realized, for any 
convention in which the delegates are represented on the 
basis of population will no doubt vote to cut out the legis­
lative representation of the rural counties. The rural people 
of New Jersey will do better to accept the revision that is 
offered them now than to take their chances on a constitu­
tional convention. Judging from their letter, it would ap­
pear that the farm leaders have not carefully weighed these 
matters. 

The statement that the delegation to the Legislature of 
all authority not specifically delegated by the Constitution 
to the Executive and Judicial Departments is the highroad 
to totalitarianism' indicates that the draftsmen of the letter 
were pressed for a bugaboo with which to scare off agricul­
tural support for revision. If the delegation of powers not 
otherwise delegated to the elected representatives of the 
people constitutes totalitarianism, then America ought to 
withdraw from the World War at once, because we have 
had a totalitarian government since 1789 when the Federal 
Constitution was adopted. This statement is apparently 
designed to confuse the public, because the lawmakers are 
too well informed to find this kind of argument convincing. 

The point about adopting a new Constitution while the 
boys are away at war is another red-herring. It is the same 
as has been put forward by Mayor Hague. The State of 
New Jersey will make a mistake if it does not use the 
present opportunity to get its house in order, in preparation 
for the reconstruction period which will follow the war. If 
the agricultural elements would join forces with all others 
that are interested in good government and get the people 
out to vote on the revised Constitution, the matter can be 
decided by a representative vote-in fact by the largest vote 
ever cast in New Jersey history. 

Agriculture will make a grave mistake if it adopts a 
reactionary course with regard to the new Constitution. It 
may be able by use of legislative trading to keep its appro­
priations and get by a few more years. Eventually the 
urban elements will rise up and demand a constitutional 
convention and go all-out for representation 'on the basis 
of population instead of on the basis of acres.' Agriculture 
will then find itself in a place where it will wish its leader­
ship in 1942 had been wiser, more far-sighted and had ac­
cepted the revision that was proposed or had taken other 
than an obstructionist attitude." 

We would like to offer our approval of Article II. 
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MR. S'CHROEDER: We will now hear from Mr. Russell vVatson, 
representing the New Jersey State Chamber of Commerce. 

MR. WATSON : Mr. Chairman, Members of the Committee : 

The State Chamber of Commerce fayors Article II as it is 
written, and may we make this brief comment? 

Paragraph 1 contains no change. 

Paragraph 2 in effect writes in a residuary clause in favor of 
the Legislature. Under the present Constitution the powers of 
government are divided among the executive, judicial and legisla­
tive branches. 

Article II contains a catch-all clause which provides that all 
powers of government which are not by this Constitution vested in 
the Executive or Judicial branches, nor in conflict with rights re­
served by the people, nor specifically prescribed to the legislative 
branch, shall be embraced within the legislative power and may 
be exercised in such manner as may be provided by law. In other 
words, any ungranted power of government is reposed in the legis­
lative branch. I mention that because it is at variance with the 
view expressed here this morning, and which will be discussed more 
exhaustively when the committee arrives at the consideration of 
Article IV. The view expressed here this morning that the tone 
or tenor of this whole document tends to executive dominance and 
legislative insignificance. Here is an example to the contrary. The 
residuary grant of power is with the Legislature as it should be. 

The third paragraph is arguable. It establishes rules for the 
conduct of administrative agencies and bodies. First, that "the 
exercise of any power or discharge of any responsibilities of a 
legislative or executive character by administrative agencies shall 
be limited to the effectuation of declared general standards or 
principles set forth by law"-That is first. Second, "to the extent 
that private rights are affected or priYileges conferred or withheld, 
shall conform to established and published practices and procedures 
which, so far as practicable, shall be of uniform character." Now, 
as we understand it and as we advocate it, this paragraph is a 
declaration of the law established by the decisions of federal courts 
and of the New Jersey courts relating to the delegation of legisla­
tive power. Now, no one knows better than those of us who are 
lawyers how difficult it is to state a rule of general law in six 
words, and it may be that this paragraph can be improved; it 
may be that it should be amended in this respect or that, but if it 
is what it purports to be, and we understand it to be a setting of 
standards for the conduct of its business by administrative bodies 
and agencies so that the Legislature may delegate to such bodies 
within the limits of declared general standards and principles set 
forth in the law of delegation, and a requirement that private 
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rights affected thereby shall conform to established and published 
practices and procedures, then we favor it. 

In that connection, may I add this : When I said this morning 
that the State Chamber of Commerce favors this document, I did 
not mean to say that if we had the writing of it we would have 
crossed every "t" and dotted every "i" just as they are crossed 
and dotted here. Those of us who favor the cause of constitutional 
revision must make sure that by insistence upon the dotting of 
"i's" and the crossing of "t's,'' we do not divide our opinions and 
diminish the effectiveness of our advocacy of the cause. S'o we may 
say that if this, what seems to us to be a clear and lucid declaration 
of existing law, can be modified or improved, then we favor the 
modification or the improvement. vVe favor the principle of this. 

Now, as to the underlying merit of it, this paragraph may be op­
posed on the ground that administrative agencies or administrative 
bodies are running wild, particularly in the field of the administra­
tion of federal law, and that may be. Doubtless, all of us are 
aware of instances in which we agree with that, but it seems to us 
that the day of the administrative body is here and that the clock 
cannot be set back. Society has grown so complex; business has 
become so complicated-the business of government itself has be­
come so complicated that it is practically impossible for the Legis­
lature to supervise all of the affairs of society and business, and 
necessarily the Legislature must delegate to legislative bodies and 
agencies the administration of the laws which it makes. Our own 
Public Utility Commission is an example of it. The Legislature 
could not by itself do the work which is delegated to the Public 
Utility Commission, so we say that so long as the Legislature sets 
standards within which the administrative body must exercise its 
powers; so long as it prescribes procedures which guarantee to all 
persons affected by the action of the administrative body equal 
treatment; then we say that we are in accord. Therefore, we favor 
paragraph 3 of Article II. 

MR. SCHROEDER: The next speaker is Mr. John Bebout, Pro­
fessor of Government of the University of Newark. 

MR. BEBOUT: Mr. Chairman, Members of the Committee: I am 
speaking in favor of Article II, particularly of Paragraph 3 of 
Article II, that Mr. Watson has just been discussing. I believe it 
is significant and a valuable addition to the Constitution. The fact . 
that administrative agencies have developed since the last Consti­
tution was adopted and that in a sense they have run wild, as Mr. 
Watson has said, has made it appropriate in a Constitution being 
drafted today to do something to prescribe an orderly procedure, 
particularly for the declaration of general rules under which the 
people will be expected to operate, promulgated by such agency, 
and I regard this paragraph 3 of Article II, together with pa:ra-
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graph 9 of Section 3 of Article IV, which really supplements it, 
providing as it does that no rule or regulation made by any execu­
tive or administrative agency of the State government except such 
as relates to the organization or internal management of an execu­
tive or administrative agency of the State government shall be 
effective until it is filed with the Secretary of State, and then pro­
vides for publication of such rules, as nothing but an addition to 
the Bill of Rights, which might be phrased in somevvhat this fash­
ion: that the people have a right to be informed of the laws under 
which they are expected to operate, even though those laws be in 
the form of administratiYe regulations rather than in the form of 
statutes. There is certainly no objection that can be made to this 
because it is not backward looking; it doesn't confirm any evil 
practice, and it is designed to prevent abuses by these lower admi11-
istratiYe agencies. 

MR. SCHROEDER: Are there any other speakers who are pro­
ponents of Article II? 

\Ye will now hear }fr. R. Robinson Chance, representing the 
.l\Ianufacturers Association of New Jersey. 

l\IR. CHA~CE: ::\Ir. Chairman and :Members of the Committee: 
It has been most interesting indeed for me to listen to some of the 
speakers who luwe saitl that paragraph 3 of Article II is a splendi(1 
thing and should be incorporated in the Constitution for the reason 
that it is the same as the law is novY. \Yell. if it vYere true that that 
is the same as the law is now, then there would be no necessity for 
putting it in a Constitution. I propose to show a little later that it 
is not the same as the law is now but gives freer rein to depart­
mental despotism. That thing which tries to subordinate the Legis­
lature, evade the courts, and rule according to its own caprice is 
something· which vYe do not want in New Jersey any more than we 
have to haYe it. ,Just in passing·, it is interesting to note that in 
the old Constitution, Article II about suffrage, was the thing that 
came next. Our Commission has put Article II over to Article 
VIII. I don't know whether they thought Article VIII was the 
place where suffrage belonged and that they ought to have depart­
mental regulations running thinp;s or not, but anyhow II as 
we have the Article nmY is a substitute for Article III of the Con­
stitution. 

\Ve maintain that the present provision is sufficient. It says the 
powers of the government shall be diYided into three distinct de­
partments-the Legislative, the Executive and the Judicial; and 
no person or persons belonging to, or constituting one of these 
departments, shall exercise any of the powers properly belonging 
to either of the others, except as herein expressly provided. 

The new clause says : 

wrhe functions, powers and responsibilities of the gov 
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ernment of this State shall be divided among three distinct 
branches-the Legislative, Executive and Judicial. No per­
son belonging to or constituting one of these branches shall 
exercise any of the powers properly belonging to either of 
the others, except as expressly provided in this Con­
stitution.'' 

Now, the changes that are to be observed are that in the first 
sentence they have added, along with powers, the words "functions 
and responsibilities," and instead of referring to distinct depart­
ments they have referred to branches. rri1e term "branches," I 
suppose, seeming to imply centralization rather than separate de­
partments, and the exercising by the so-called executive department 
of functions which are not executive. Now, about these new words 
"functions and responsibilities," it seems to me they add nothing 
in substance, and adding nothing in substance there is no reason 
to submit them to referendum. rrhere are no functions and respon­
sibilities except as incident to pmvers. If a public officer has no 
power, he is not supposed to function under the power of someone 
else and he has no responsibility in regard to it; if he has the 
pmyer, both the function and the responsibility as well as the 
powers are his. So I sa~· no superiority is seen in the first sentence 
of the proposal owr that in the Constitution. This first sentence 
which adds these two other words to it means the same thing, ex­
cept that judicial interpretation has defined the present clause. If 
the new one is su pposecl to mean the same, t he1·e is no reason to 
throw doubt over the applicabilit~· of the present jndicial interpre­
tations by putting in lle"\Y words. 

Now, the second and third paragraphs of this Article are some­
thing entirely new. You cannot find anything at all like them in 
the present Constitution. It just has nothing of the sort. As a 
preface to their consideration~ I want to bring to your considera­
tion something I read in this report as to the theory of government 
of the Commission. rrhe Commission says: 

"Our present theory of American State Govermnent, that 
state constitutions ... do not grant but merely limit sov­
ereign powers is given formal expression by the new clause." 

Now, whose theory this is they do not disclose. They say, "Our 
present theory." Certainl~· I say it is not the theory of the Con­
stitution, as I shall slmw yon in a moment. The theory of the Con­
stitution is that the people are sovereign and that the government 
has only such powers as you find granted either directly or by 
implication from the Constitution. It does not mean that the 
Legislature or the government has all powers except those that 
are limited av;ay from it. Yon liave to go from the other end and 
g·et them granted by the Constitution from the sovereign, else there 
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are no powers and indeed no departments set up, if you do not 
have a constitution setting them up. So we deny that the Legisla­
ture has all powers except those which are taken away. It only has 
those which have been given it. It is not correct to say that the 
State has all powers except what is limited away or left over for 
the individual citizen. I have read this in several places. One 
place I read it was in a book entitled "America Goes Socialistic." 
One thing I want to ask: If the State Constitution does not give 
power to the State Government, where does the State Government 
get it from? The Divine Right of Kings' doctrine was repudiated 
in this country a long time ago, and we have not agreed with 
Hitler's idea that the State was supreme and that all power is 
inherent in the State. We know of no way in which State Govern­
ment gets any sovereign power except as it comes from the sov­
ereign people by a grant in their Constitution. So we approach 
this thing from a different theory than that manifested in the 
quotation I have given you. 

I call your attention to the fact that in Article I, paragraph 20, 
of the Proposal, we read: "this enumeration of rights and privi­
leges shall not be construed to impair or deny others retained by 
the people." It is true that the Commission did not delete this pro­
vision from the Constitution but it put in this contradictory thing 
that says "all powers of the government" except as you find them 
wiped out and placed somewhere else. 

There are other provisions, such as : 

"All men are by nature free and independent and have 
certain natural and unalienable rights among which are 
those of enjoying and defending life and liberty, acquiring 
and possessing life and property and of pursuing and ob­
taining safety and happiness." 

Now, if they are inalienable, how did they get into the State 
Legislature or any other department of government? We think 
that the expression of powers of government which are not pre­
scribed, etc., as set forth in Article II, Paragraph 2, has a different 
meaning from that which has been expressed by one of those who 
has preceded me. We think that is one way of saying that the 
Legislature has inherent sovereignty. It means that the Legislature 
may do anything unless something to the contrary may be found 
in the Constitution giving power to somebody else or specifically 
proscribing it to the Legislature. Whether this is an attempt to 
take the substance out of the Bill of Rights by means of conflicting 
provisions, we do not know. If that is not its purpose, what is its 
purpose? Heretofore we had supposed it indispensable that gov­
ernmental powers could only be exercised in New Jersey by virtue 
of an express grant by the sovereign people, or by reasonable im-
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plication from such express grant. That is our position and we 
say that if paragraph 2 means that the sovereignty is in the people 
except as you have delegated it out, then there is no need to put 
that in the Constitution and the old Constitution without that No. 
2 is sufficient. So that, seeing that that does not accomplish any 
useful purpose, we see no reason to submit the second paragraph 
of Article II, which does nothing, to referendum. If it does any­
thing, it does something undesirable. 

Now, coming to this third paragraph where it reads: 

"The exercise of any powers or discharge of any respon­
sibilities of a legislative or executive character by adminis­
trative agencies shall be limited to the effectuation of de­
clared general standards or principles set forth by law and, 
to the extent that private rights are affected or privileges 
conferred or withheld which conform to established and 
published practices and procedure shall, so far as practi­
cable, be of uniform character." 

First of all, this paragraph indicates that somebody is going to 
exercise legislative powers besides the Legislature. It starts out 
as though it were a restriction on action by administrative agencies. 
If that is what it does, then that is the law now, and if it is the 
law now, there is no use putting it in the Constitution. But if that 
is not the law and it is what I now say it is, then it is vicious and 
should not go in the Constitution for that reason. It starts out as 
though it were a restriction on administrative agencies but under 
the law now, the principle is well settled that for delegation of leg­
islative power there must be set up by the Legislature a definite 
standard, a sort of skeleton, within which these administrative 
agencies are supposed to put in the flesh and blood or the detail. 
Now, it cannot be a general standard. This clause would not re­
quire an act of the Legislature to give a definite ·standard. Here 
is what it is: A declared general standard or principle and would 
allow a general or indefinite standard or principle to be set forth 
in the law to be used by the administrative agency as the basis of 
law making by promulgating rules and regulations. 

We have no liking for so-called skeleton legislation. We feel 
that it is better to have the laws made by the Legislature. Even if 
skeleton legislation is to be permitted, it is not believed that the 
Proposal which refers to general standards or principles is as 
effectual a protection against delegation of legislative responsibility 
(or power) as the existing law. 

As to publication, it will be small consolation to the individual 
whose rights are to be affected, to be informed that the particular 
administrative rule or regulation had been published if he had no 
proper opportunity to be heard concerning its establishment. It is 
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going to be small consolation for a man confronted with an act of 
administrative activity, rule or regulation, to be hauled up into 
whatever place they are going to haul him, and have them say the 
framers of our nevY constitution gave you lots of protection. It is 
all filed in the Secretary of State's Office and it is all published 
but yon didn't have an opportunity to have a word in the framing 
of it. You couldn't tell anybody you didn't want it, but it is pub­
lished and you are protected. We don't think that is protection. 

I will show how you can get protection if you want it against 
departmental despotism. Our State Supreme Court has indicated 
that legislation which is vague and indefinite is invalid, and we 
think that a statute "·hich declares a mere general standard or 
principle, as distinguished from a specific one, such as this propos­
al would allow, would be of doubtful validity under the due proc­
ess clause of the Federal Constitution. Incidentally, this pro­
vision about exercise of legislative powers by administrative agen­
cies has a narrowing effect upon the first paragraph of the next 
Article, as you will see, because it says that the legislative power 
sliall be vested in a Senate and General Assembly, where this 
thing implies somebody else is going to do a lot of the legislation. 

I shall conclude my remarks in regard to this second section by 
saying that if guarantee against legislative action by others thau 
the Legislature had been desired, it could have been provided by 
a paragraph in some such words as these: 

"No rule or regulation of a legislatiYe character affecting 
private rights or privileges shall be of any effect until a 
resolution approving the same is presented to the Legisla­
ture by the Governor, and passed by each House, subject to 
the same limitations and with the same procedure required 
for the passage of a bill." 

In other words, the Legislature would then be the law maker 
instead of some proceeding carried on in the back room of some 
department. 

To sum up Article II, I claim paragraph 1 is no improvement 
(ffer the Constitution as it is; that paragraph 2 expresses a false 
and improper principle as to the powers of the State Government; 
namely, that it has inherent sovereignty, whereas the people are 
sovereign, and the State Legislature gets the powers granted by the 
Constitution made by the people. If that is not what it means, it 
means nothing and paragraph 3 is useless if intended to express 
what is now the clearly recognized scope of the principle against 
delegated legislative authority and is vicious if it is intended to 
escape the restrictions on administrative action which have become 
\Vell recognized as a result of judicial interpretation. So that is the 
reason we say there is nothing good in the second article that is not 
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already in the present Constitution, and we suggest we do not 
think that should be submitted to referendum. 

MR. SCHROEDER: Mr. Chance, will you submit to a question? 
MR. CHANCE: Yes, sir. 
MR. CAVICCHIA: I am very much interested in your argument 

that the theory is that State government is based upon grant of 
power and not limitation of power. ·As a matter of fact, aren't you 
enunciating the federal theory? Don't we distinguish state govern­
ments from the federal government in this, that in the federal con­
stitution there is an enunciation of powers, whereas in the State 
Constitution the people's sovereign power is necessarily delegated 
in three ways or to three branches of government, and that there 
is a constitutional limitation of powers upon them rather than an 
enumeration of powers? 

1\IIR. CHANCE: Well, I don't see that you have differed from my 
doctrine so much because what you have said is that there have 
been delegation of powers and limitation, so when you say there 
have been a delegation and limitation, you are recognizing my 
proposition that the sovereignty is inherent in the people. The same 
statement is made in the Bill of Rights, both the old and as pro­
posed now, only that the sovereignty is inherent in the people. The 
Legislature gets it, so far as the Constitution has transferred it to 
them; in other words, the Legislature is the people's agent, not 
the people's master, not the people's sovereign. Does that answer 
your question? 

l\ifa. CAVICCHIA: Well, not entirely. 
MR. CHANCE: Well, all right. 
MR. CAVICCHIA: I think we differ. 
lVIR. CHANCE: Well, cross-examine me some more. 
Mn.. CAVICCHIA: I don't intend to cross-examine you. I am 

merely trying to get the theory before the hearing. How else could 
the State Government function except by a delegation of power? 

Mn.. CHANCE: I claim it could not but I claim that the expression 
which I have quoted from the Commission says that the State does 
11ot get these things. Here it says, "Our present theory of American 
state government, that state constitutions, unlike the Federal docu­
ment, do not grant but merely limit sovereign powers, is given 
formal expression by the new clause." I say that is not the theory 
of our Constitution and cannot be reconciled with the provision 
that says all sovereignty is inherent in the people. You start out 
with "the people are boss-the people are sovereign," and they set 
up the Constitution and they say there shall be this legislative, this 
executive and this judicial branch-and this legislative branch shall 
have these powers we delegate to them, and then they shall have 
no others because they only get what has been delegated. Here is 
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where I think the obscurity has arisen in this connection. Much of 
the discussion along the lines about how this Constitution does 
not grant, but limits powers, arises from the fact that the com­
ment has occurred that there has been some attempt to distinguish 
the Federal Government from the State Government. They state 
the Federal Government is the only one delegating powers, and as 
distinguished from that the State can do anything except that 
which is restricted, but when they say this, they overlook one sen­
tence in the present Constitution; that is, the sentence which 
says the legislative power is vested in a Senate and General 
Assembly, and not because of any inherent sovereignty, not 
because the Constitution has not granted the power can the 
Legislature do things except such as are forbidden, but for the 
express reason that the people, when they said the legislative power 
shall be vested in a Senate and General Assembly, then and there 
they did make a grant of power, and that grant, we think, would 
extend to all the fields of legislation, not inherently, but because it 
had been granted. In order to restrict that, then they put in these 
other restrictions, which some of the professors I have not caught 
up with yet say are the restrictions on the inherent sovereignty, 
which I say does not exist. 

MR. CAVICCHIA: I agree with you that the people are sovereign. 
MR. CHANCE: Then how does the Legislature get any rights if 

they don't get them by grant of the people f 
MR. CAVICCHIA : How would the people act except by any one 

of the three branches~ 
MR. CHANCE: Well, the theory-the way Hitler thinks it acts 

and the way the Divine Right of Kings thinks it acts, and the way 
this clause indicates our present theories of government-that 
state constitutions do not grant but merely limit sovereign powers 
-would be that in some mysterious unknown way this supreme 
state could set up somehow-somehow picked out of the air-this 
power, for these sovereign powers can do anything except if the 
Constitution stops them. I say that is not so. It is a false state­
ment. The State gets no powers except what the people give it 
through the Constitution. 

If I have not made myself plain, I will be glad to talk to you 
in more detail. 

MR. CAVICCHIA : I differ with you on the theory of government. 
MR. CHANCE: I am sorry I can't convince you. Maybe we can 

get together some other time and argue it out. 
MR. SCHROEDER: Are there any other questions? 
MR. McMANUS: May I ask a question? In reference to the 

statement made by the representative of the State Grange and 
Farm Bureau, the members of these organizations to my knowl-
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edge had not been polled in reference to the Constitution. I won­
der ;-the Chamber of Commerce has polled its members, and I 
wonder if Mr. Chance would inform us whether or not the mem­
bers of the Manufacturers Association have been polled~ 

MR. CHANCE: I can't answer that. All I can answer is that I 
have been instructed, as I indicated at the first part of my remarks 
this morning, and the gentleman was here and heard me-I am 
here by direction. 

MR. McMANUS : But the sovereign power of the Manufacturers 
has not been fully exercised. 

MR. CHANCE: You are getting off on the wrong foot. The 
Manufacturers Association has no sovereignty. 

MR. SCHROEDER: We don't want to get into a debate here. As 
far as questions are concerned, if the questions are stated properly 
and briefly, the gentleman may answer them but we don't want to 
get into any argument. Has the gentleman any other questions to 
propound? 

Are there any other opponents of Article II? 
If not, we will proceed with those who favor modification of 

Article II. 
The next speaker will be Mr. H. Earl Probst, representing tne 

New Jersey Farm Bureau and S'tate Grange. 
MR. PROBST: The introduction of the new Article II "State 

Government" is intended to serve a useful purpose, and adequately 
revised should do so. It is quite incomplete, however, and in at 
least one respect tends in the wrong direction. First, it omits to 
include "purposes" of government. It refers to "powers, functions 
and responsibilities." But charters of limited purpose corporations 
must, by words or by necessary implication, set out also its pur­
poses. The F'ederal Constitution employs words. State constitu­
tions generally are so framed that their purposes are implied. But 
because they are not usually expressed some assume that the states 
are unlimited, that they are indeed sovereign, that their people are 
subject. This assumption of power is negatived by several facts, 
among them being the republican or representative form; the word 
"republican" meaning "representative," and by implication, fidu­
ciary, the opposite of principal or sovereign. Furthermore, the 
Commission in speaking of "powers" referred to "rights, reserved 
by the people," but it then, without definitely expressing "pur­
poses," proceeds to confer upon the Legislature "all powers of gov­
ernment" not vested in executive or judicial branches nor in con­
flict with the reserved rights of the people, and proscribed to the 
Legislature. This we think very dangerous. To us it spells even­
tual totalitarianism. We suggest some language which, first, would 
limit the purposes of the state to the administration of justice, and 
to the protection of inherent rights, including life, liberty, and 
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property of the sovereign self-governing citizens, and perhaps 
friendly aliens; and second, would limit the "powers" of govern­
ment to those specific ones necessary to accomplish the purposes, 
and such incidental ones as may be necessary efficiently to perform 
the specific ones- a considerable task but not an impossible one. 

The first section of Article II, specifically dividing government 
into legislative, executive and judicial departments, seems to be 
in language generally used, and seems only to supply an omission. 
We hope some time, however, to see in our Constitution provisions 
actually keeping these three branches completely distinct, not as 
now only partially so. \Vhy should executives have any legislative 
or judicial powers, or legislators have executive or judicial powers? 
And why should legislatures be permitted to vest jurists with either 
legislative or executive powers, as sometimes is done? Surely the 
genius of our people is capable of this complete segregation. 

One more suggestion regarding Article II, but probably the 
most important one yet proposed to be incorporated in a state con­
stitution. It is a provision to clarify the true relationship between 
the people and the state. Perhaps it may be done in language to 
the general effect that, "Both the state and its government shall be 
strictly republican in form, representative of the sovereign citizens, 
for whom they are organized, and that the functions of the govern­
ment's personnel shall be fiduciary only, that no representative, 
officer, or other employe shall acquire any personal right or per­
sonal power thereby, except fair compensation for services ren­
dered." 

Regarding Article III, relating to the Legis1ature, we are in 
general, if not in quite complete, approval. We have long con­
tended and our organizations have formally approved of biennial 
sessions, and of increased compensation for members, and shorter 
and more active sessions. -Whether in the case of biennial sessions, 
the scope of subjects to be considered at special sessions shall be 
limited to the terms of the executive call we think well may be 
questioned, recognizing, however, that this is not an unusual prac­
tice, although by no means universal. 

The section relating to collective bargaining of course expresses 
only an inherent right and should be applirab1e to all varieties 
of associations engaged in negotiation. But we think the word 
"bargaining" should be construed in the nature of such rights. 
·whether the proposed legislative council could be made an effec­
tive agency may be in question, but certainly we can at least see 
no harm in its adoption. 

l\fo. SCHROEDER: The next speaker will be Mr. Kirk Brown of 
Montclair. 

MR. BROWN: Article II. Paragraph 2 on page 35 of the Report 
of the Commission on Revision of the New Jersey Constitu-
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tion (p. 933) states a11 residuary powers are embraced within the 
legislative power and in explanation thereof on page 16 (p. 915) 
says "Our present theory of American state government, that state 
constitutions-do not grant but merely limit sovereign pmver is 
given formal expression by this clause." This theory as thus ex­
pounded and as fixed in Article II goes to the very roots of consti­
tutional law and warrants the most careful consideration, whatever 
its merits. 

If the constitution does not grant sovereign power whence does 
the legislative power derive its sovereignty or does it inhere 7 rrhe 
explanation in the report is fallacious and does not fit the con­
ditions stated in the Article which, in effect, are that the legislative 
power is all inclusive except as limitations are put upon it in the 
Constitution and does not deny the power of the people to change 
these conditions whenever they see fit as stated in Article I. There 
cannot be two sources of sovereignty, that of the legislative power 
must be delegated to it. 

But this grant of all residuary pmvers vests the legislative with 
all the panoply of sovereignty. -Whether the people are left witl1 
more than the mere shadow of sovereignty depends upon the facil­
ity with which they may exercise it. An examination of the mode 
of amending set up in the Report shows such practical difficulties 
as to warrant the belief that unless this is changed we may never 
see as many amendments as the four which were ratified in the 
last ninety-eight years. 

If the people wish to rectify an abuse of power they must ap­
pear as suppliants before those who have abused it, asking for per­
mission to take away some of their power and until the all-powerful 
Legislature surrenders by approving of an amendment the people 
are powerless to express their will. 

As few as eight votes in the Senate can prevent approval, nor 
is it necessary to cast negative votes, it can be done by refraining 
from voting or by absence because of the requirement that ap­
proval requires a two-thirds-of-the-menibership vote. 

In forty-eig·ht years proposed changes were under consideration 
one hundred and fifty-six times but were approved by the two 
chambers only fourteen times. With the legislative sessions reduced 
to ninety days and held every other year the practical difficulty 
of securing the attention of the Legislature to a proposed amend­
ment and bringing it to a vote will be greatly increased. 

By delay in publication beyond the critical date of four months 
before election an amendment would at best have to carry over 
till the following year or in the opinion of some, it would expire. 

These impediments to amending leave nothing of the people's 
sovereignty but the power to elect their representatives which be­
cause of our party and parliamentary systems is at best only a long 
time remedy. Thus "gently in the manner but firmly in the act" 
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are the people made impotent to enforce their will which is one of 
the outstanding reasons for revising the present instrument. 

Never in the history of New Jersey has this theory enounced by 
the Commission been established other than by historical implica­
tion and the decisions. of courts. Never have the people had the op­
portunity to vote for or against it separately and distinctly. They 
should have the opportunity to do this and do it in the light of 
the mode of amending, as it may be made a part of the new Con­
stitution, for that is inseparable from this provision of Article II, 
Paragraph 2. One is a delegation of sovereignty predicated on the 
validity of the other. 

Of necessity, a complete revision must be presented to the 
people for ratification as a whole and not as piecemeal amendments 
to the. old Constitution, and, of necessity too, their acceptance of it 
must be with reliance on their representatives to see that it con­
tains no radical provisions such as the one under consideration for 
the people must vote without a full cognizance of its details, but 
little aided by the required perfunctory publicity. The people's 
representatives must in good faith inform the people of this pro­
posal that they delegate their rights though it may endanger the 
acceptance of the full Constitution because there is no other method 
by which to disapprove of this or any other of its contents. 

For these reasons I suggest the elimination of Article II, Para­
graph 2 from the Report and the presentation of it to the people 
as an amendment to the Constitution at a later time. If this be 
done the ratification of the entire instrument will not be endan­
gered, it will be possible for the people to exercise discrimination, 
their representatives will have acted in good faith and the prin­
ciple involved, if ratified, will have an unassailable basis of 
authority. 

I want to add to that, not as part of the brief-After listening 
to this debate I am compelled to believe that the Legislature, the 
constitution not being a constitution delegating powers, either has 
all the power or none an~, if this paragraph is submitted for 
ratification separately, there would then have to be a very con­
siderable extension of it in the shape of delegating powers. 

I make that addition, however, apparently contrary to the 
argument contained in my brief, because I am seeking the truth. 
As to Paragraph 3, of Article II, I wrote this before listening to 
Mr. Watson and Mr. Bebout, and it is simply this: stated in 
simple language, such as an administrative agency could under­
stand, what does this mean? 

MR. SCHROEDER: The next speaker will be Mr. Morris Isserman, 
representing the State CIO and the American Labor League. 

MR. IssERMAN : We favor Sections I and II of Article II. We have 
some doubts as to what was intended by Section III and I have been 
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attempting to place my interpretation on Section III, and our ob­
jection to Section III is to the effect that it will tend to put into a 
hard cast rule operation of some ·of the administrative agencies; 
in other words, some of the provisions of S'ection III are now in­
cluded in the case law made by decisions of our courts. This goes 
probably a step further and may prevent or not allow the usual 
elasticity in the handling of administrative law that should be 
required in administrative bodies and, for that reason, we feel that 
this Article should be submitted with the elimination of Section III 
or that Section III should be clarified so that there is no question 
as to what the framers of that provision meant. 

I might say to you that, as I listened to the argument pre­
sented here on this Article, I believe this is further proof that 
we need more discussion pro and con, and the only way we can 
get that kind of discussion is in a constitutional conventi.on, be­
cause I would like, and I am quite sure others in this room would 
like to have the opportunity to properly rebut statements and 
allegations made, but I confine myself merely to our positive posi­
tion rather than take the opportunity to rebut. I hope that this 
Committee will at some later date, or even today, give us some 
time perhaps to spend in rebuttal. That will come closest to a 
constitutional convention. 

MR. SCHROEDER: The next speaker will be Mr. Walter J. Bilder, 
Attorney of Newark. 

MR. BILDER: Mr. Chairman and Members of the Committee: I 
had not intended to speak with reference to Article II, but with 
reference to Article III, but your Chairman has very kindly ac­
corded me permission to say a few words. 

With reference to Section I of Article II. I am 1ooking at 
page 16, (p. 915) and I may be misled by the summary in any re­
spect in which it differs from the proposed constitutional revision. 
I look at page 16, of the Commission's Report (p. 915) and I read 
these words: "All powers of government, except as expressly limited 
by the Constitution, shall be embraced within the 1egis1ative power." 
It is with reference to that, that much of what was said by Mr. 
Chance and others here concerns itself, and it seems to me, if 
I may say so without being invidious, that the argument has pro­
ceeded under a cloud. 

As I understand this language and the intention of the Com­
mission which wrote it, we start with the provision that the people 
are sovereign and that all political power resides in them. That 
is not a new concept because it is in the 1844 Constitution and, 
of course, it antedates that. It proceeds from that provision to 
the next, nam.ely; that the people of necessity can only exercise 
their sovereignty through the agency of government. Government 
is a group of men to whom, for a particular time, is delegated the 
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~;overeignty of the people. That is not the yielding up of sov­
ereignty once and forever so that, as one of the gentlemen said, 
the people must come on bended knee to get something. It is an 
agency with which \Ve la\Yyers are very familiar. The fact is, the 
government is the agent of the people and must of necessity exer­
cise the sovereignty which belongs to the people because four mil­
lion citizens of New Jersey cannot conduct the government of New 
Jersey for two reasons, first, it is physically impossible, and, 
second, they have their liYings to make. So it is the government 
that is the vehicle through which the people's sovereignty is of 
necessity exercised. 

Now, if you will read then the first sentence of explanation on 
page 16, (p. 915) we see very clearly "·hat it is that these commis­
sioners, who framed this, have in mind. They mean to say when the 
people-who are sovereign delegate that sovereignty, as of necessity 
they must, they do not delegate the sovereignty but the function of 
exercising it, they delegate the irrevocable function of exercising 
it to the government. rrhey have given to that government 
the power to do everything which they could do if four mil­
lion people sat down here day in and day out and, having done 
that, they shall foreclose all)' individual John Smith from corning 
forward arnl saying to the goyernmeut: "::\Ir. Government, yon 
can't do that to me'' because the government answers him with 
these words: "\Vhere does it say we can't do it'? Yon show me; 
where is it \vritten now, because 'we' is the people. l\Ir. Smith, 
where does it say in here that we, the people, caimot do this to 
you?" That is 'What this means. How does that differ from the 
Federal Government setup? Plainly in this respect that when 
John Smith says to Congress "Yon can't do that to me" and he 
goes to the United States Supreme Court, the Supreme Court does 
not turn to ,John Smith and say: "You shmv us where they can't", 
it turns to Congress and says: "You show us where you can." 

I say this whole argument is proceeding in a mist and I hope 
very humbl)' that I make some contribution toward dissipating 
the mist. 

I want to sit clown at this point and please ask those who differ 
from my view to read carefully the sentenee on page 16, (p. 915) 
which is the language of the Commission: "The Legislature is 
definitely freed of any implication that, like the Congress, it can­
not serve the people unless the power it wishes to exercise is 
spelled out in the Constitution." If they will read that and for­
get about theory of gowrnment, it seems there won't be any clif­
f erence among· us. 

l\'1R. SCHROEDER: "'\re there <111)' other indiYi(1nals who wish to 
speak in favor of the modification of Article II? 

l\IR. \YATsox: Before you leaye Article II, may I speak very 
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briefly supplementing my original statement on Article II, Para­
graph 2? 

MR. SCHROEDER : Yes. 
MR. WATSON: I would like to add, to what Mr. Bilder just 

said, this-I will be careful not to make it a debate. I would like 
to add this to what Mr. Bilder said regarding· the statement on 
page 16, (p. 915) our present theory of Ameriean state govern­
ment, that the State Constitution, unlike the :B-,ederal document, 
does not grant but merely limits sovereign powers, was given prom­
inent expression by the new law. That statement has been at­
tacked. We submit that is the correct statement of the law of 
the State of New Jersey. 

If you turn to Article II, Section II, it reads: "All powers of 
government" and the rule in New Jersey is that all powers of the 
legislature, all legislative governmental powers reside in the legis­
lature unless it is reserved to the people, meaning thereby by the 
Bill of Rights. 

Now, as Mr. Bilder said, obviously four million people can't 
earry on the business of state by meeting in town meetings but 
the legislature exercises governmental sovereign rights. 

It is said there is conflict between Article I, Section I : "A 11 
men are by nature free and independent, and have certain natural 
and unalienable rights" and Article II, Section II. 'l1hey are per­
fectly consistent. "All po\vers of government "Which are not by this 
constitution vested in the Executive or .Judicial branches" mark 
this "nor in conflict with rights reserved by the people"-if an 
act of the Legislature were in conflict with Article I, Paragraph ], 
and took away "unalienable rights" it would not be right, it would 
be in conflict with the rights resened by the people. rrhe hrn 
sections are perfectly consistent and we submit that the disputed 
sta:ement on page 16, (p. 915) is an accurate statement of the 
law of the State of New Jersey. 

lVfR. CHANCE : May I say the only reason the Legislature 
has the powers he said they liave is because the people put in the 
present Constitution Article IV, Section I, which says: "The legis­
lative power shall be vested in a Senate and General Assembly.'' 
and not because they picked it out of the air somewhere. 

MR. SCHROEDER: Are there any other individuals who desire to 
speak? If not, the public hearing will be adjourned until next 
"Wednesday, .July 15, at 10:30 A. M. At that time we will confine 
the public hearing to Article III, LegislatiYe, and no other Article 
will be heard on that particular day. 

MR. McMANUS: May I ask the Committee to give consideration 
to 1\iJ:r. Isserman's suggestion that debate be permitted at the 
hearing? 

l\1R. SCHROEDER: rrhe Committee \Vil] c-onsfrler that. 
(Adjournment.) 



PUBLIC HEARING 

July 15, 1942 

Morning Session 

on 
Proposed Revision of the New Jersey Constitution 

Article III. "Legislature" 

The Joint Legislative Committee appointed pursuant to Senate 
Concurrent Resolution No. 19, passed June 15, 1942, convened in 
the Assembly Chamber in the State House at Trenton on Wednes­
day, July 8, 1942 at ten-thirty o'clock A. M., for the purpose of 
holding a Public Hearing in connection with the Proposed Revision 
of the New Jersey Constitution (1942) pursuant to announcement 
previously made. 

The following members of the Joint Committee were present : 
Hon. Lloyd L. Schroeder, (presiding), 
Hon. H. Rivington Pyne, 
Hon. Edward J. O'Mara, 
Hon. John M. Summerill Jr., 
Hon. Dominic A. Cavicchia, 
Hon. Vincent S. Haneman, 
Hon. Mildred A. Preen. 
The Chairman opened the Hearing and the Hearing proceeded 

as follows: 
MR. SCHROEDER : The hearing will be opened. 
May I say at the outset for the benefit of those who did not 

attend the last hearing, that we will hear today arguments on 
Article III of the Proposed Revision of the New Jersey State 
Cons ti tu ti on. 

We will hear first the proponents, second the opponents, and 
then those who favor modification of Article III. 

The first speaker today is Commissioner Spencer Miller Jr., 
representing the New Jersey Committee on Constitutional Con­
vention. Commissioner Miller. 

MR. SPENCER MILLER JR.: Mr. Chairman, and Members of the 
Joint Legislative Committee: 

James Bryce in his great treatise on the American Common­
wealth said that the strength of our system of government con­
sisted in this-that under our Federal system of sovereign states 
we had forty-eight state laboratories in which to test out govern­
mental policies and laws before their universal adoption. 

112 
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That has, in fact, been both the accepted philosophy of Amer­
ican Government and the method by which we have evolved many 
of our legislative standards, as well as our fundamental law, and 
it has been a sound and democratic procedure to test political 
philosophy in the light of practical experience. 

In a real sense, the movement for revision of the Constitution 
of the State of New Jersey rests on the solid ground of practical 
experience. Fior years now citizens representing all sections and 
all groups within this State have become conscious of the defects 
of our frame of government and have insisted that an orderly 
revision was necessary to bring about more responsible and effi­
cient government. Beginning with Governor Parker in 1873, no 
less than eight Governors elected by the whole people have insisted 
on the basic revisions of the Constitution, in addition to which, the 
two major political parties have in their last platform made solemn 
covenants with the people of this State to translate this popular 
demand into practical and procedural terms. 

In speaking to you, then, this morning in behalf of the New 
Jersey Committee on the Constitutional Convention on the third 
Article of the Proposed Constitution, may I make bold to assert 
that no lover of democratic government can fail to be alarmed at 
the wide-spread lack of confidence in the American Legislature. 
This want of confidence reaches to our own State Legislature. Now 
the heart of any system of representative government is the Legis­
lature. If that heart is not sound, the whole system is unsound. 
Disrespect for the Legislature and the legislative processes is neces­
sarily disrespect for our whole system of representative 
government. 

Fortunately many of the causes for the contemporary dis­
paragement of the New Jersey Legislature are neither hard to 
discover nor difficult to remedy-if we are willing to take a mod­
erate cure. The evils in our present system we know from our 
own experience. The appropriate cures for some of those evils are 
obvious, and experience in other states has tested a number of 
them. 

There is a growing school of thought, which will undoubtedly 
find worthy expression here today, that the one fundamental cure 
for legislative ills is the substitution of a small one-house legisla­
ture, proportioned strictly to population, for our present two-house 
system, representing both people and acres. I have no quarrel with 
this proposal if a substantial majority of the people of all parts 
of the State see fit to embrace it. As a student of Government, 
however, I should like to suggest that present evils do not neces­
sarily all flow from a single basic constitutional defect. Many of 
them certainly may be attributed to a combination of constitu~ 
tional details, which together tend to make it difficult or impossi-
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ble for the Legislature to perform its basic functions with due 
efficiency and responsibility. The Revision Commission obviously 
proceeded on this theory and prescribed a considerable number of 
specific changes. Many of these changes appear comparatively un­
important in themselves, but taken together they add up to a very 
considerable and salutary reform. A number of them strike direct­
ly at some of the most grievous abuses of which we are all aware. 
In combination we can confidently predict that they would vastly 
improve the whole mental and moral climate in which the New 
Jersey governments, state and local, perform. 

There are doubtless other specific changes of the same sort 
which mig·ht well be added to the list, and which very probably 
will be suggested by others here today. I think for example of 
some curb, such as is contained in the New York Constitution, on 
the enactment of laws under the suspension of rules, as well as 
the possibility of some more fundamental safeguard of the right 
of the people as the initiative or a provision for a referendum on 
measures over which the two houses are unable to agree. 

My purpose this morning in speaking in behalf of this Com­
mittee is to point out certain fundamental principles upon which 
most citizens of New Jersey agree, and to express the gratitude 
of all of us to the Revision Commission for the ·way in which they 
attempted to conform the provisions of their draft Constitution to 
those principles. In order to do this it will be necessary, as the 
Commission did in its own explanation of Article III, to point to 
a number of clauses in other Articles which bear on the 
Legislature. 

The essential function of the Legislature is to represent the 
enduring interest of the people of the whole State in the for­
mulation of public policy, as distinguished from the administra­
tion of such policy. No one can know better than you gentlemen 
and lady that the faithful and effective performance of this func­
tion is seriously impeded by constitutional arrangements which 
make it impossible for members of the Legislature to give suffi­
ciently informed, deliberate and concentrated attention to it. An­
nual elections, inadequate compensation, lack of provision for con­
tiimous legislative leadership and expert assistance in the planning 
of a legislative program, cramping constitutional restriction of the 
power to secure needed information, and the terrific burden of 
essential executive functions, combined with inadequate protection 
from importunate local and special interests, create an adverse sit­
uation in which it is extraordinarily difficult to function effectively. 
The wonder at times is that you have succeeded so well under all 
these restrictions. 

As you run down through the changes proposed by the Re­
vision Commission, one sees how aptly they were devised to free 
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the Legislature from these hampering limitations. May I run 
through the list quickly : 

First, the extensions of the term of legislators from one and 
three to two and four years, with elections in odd years, to permit 
the concentration of the voters on State issues, and enable candi­
dates to secure a fair public hearing. 

Second, the limited regular sessions every other year, in order 
to give time for planning new legislation and testing old 
legislation. 

Third, increased compensation in order to permit legislators 
·without undue personal sacrifice to give adequate attention to their 
legislative task. 

Fourth, a Legislative Council to give continuous, united and 
official leadership to the whole Legislature and to engage needed 
technical assistance. 

Fifth, limitations on legislative patronage, designed to permit 
legislators to give undivided attention to the formulation of public 
policy and the general welfare, and to free them to act as impartial 
critics and auditors of State administration. Those limitations 
jnclude: 

a. Prohibition against legislative appointment of all offices. 
The single and proper exception is to vest in the Legis­
lature the historic power over public funds through the 
appointment of the State Treasurer and State 
Comptroller. 

b. The requirement of Senatorial action by public vote on 
gubernatorial nominations within thirty days, designed 
to enable the Senate to act as a body, and to free in­
dividual Senators from embarrassing local pressures. 

c. The prohibition against the appointment of legislators 
directly to public office, designed primarily to insure the 
independence of the I_jegislature by making it impossible 
for a Governor even to attempt to trade jobs for votes. 

d. The limitation on the number of administrative depart­
ments in Article IV, and the constitutional provision for 
the merit system in Article VI, which should free the 
Legislature from the troublesome demands of local and 
special interests for the creation of unnecessary State 
agencies, and the enactment of patronage laws for the 
benefit of particular persons or interests. 

Sixth, other provisions to free legislators from the threats and 
pressure of local and special interests include: 

a. Prohibition against special or local laws affecting the 
emoluments, tenure, terms, or pension rights of public 
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officers or employees; or relating to taxation or tax 
exemption. 

b. Prohibition against legislation impairing the right of 
Labor to organize and bargain collectively. 

c. Registration and regulation of lobbyists in the public 
interest. 

d. The requirement of a two-thirds vote to override the 
veto of the Governor on an appropriation measure (Arti­
cle IV, Section II, Paragraph 4) or to pass a Supple­
mentary Appropriation (Article VII, Paragraph 5). This 
is a very valuable protection to the Legislature as the 
guardian of the general interest. It gives the legislator 
protection against pressure to "log-roll" an improper 
item into an appropriation bill. 

Seventh, provisions designed to confirm or protect certain legis­
lative powers essential to effective action in the public interest: 

a. Broadening of the power to pass zoning and excess con­
demnation laws (Article III, Section VII, Paragraphs 6 
and 7). 

b. Power to facilitate cooperation with the Federal Govern­
ment by conforming State regulations to coordinate Fed­
eral regulation (Article III, S'ection VI, Paragraph 7). 
This sort of thing is necessary in order to enable the 
State to participate in a program which necessarily in­
volves some setting of uniform standards by the Federal 
Government, but in which State administration is 
desirable. 

c. The confirmation of the Legislature as the residuary 
legatee of all unspecified governmental power (Article 
II, Paragraph 2). 

d. Confirmation and strengthening of the investigatory 
power of the Legislature. The whittling of this, one of 
the original powers of all Engli~h-speaking Legislatures, 
which has taken place in recent years has held great 
potential danger for the State. To give the Legislature 
the essentially executive power to appoint to public 
office, and then deny it adequate power to investigate 
the conduct of public officers has been a great mistake. 
A Legislature is by nature incapable of acting as a 
responsible chief administrator, but it can and should 
act for the people year in and year out as the critic of 
the conduct of administration. 

These changes as proposed in Article III are none of them 
revolutionary in any fundamental sense. They are, howeYer, in 
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the best American tradition of progress by evolution and learning 
by experience in our laboratories of democratic government. 

MR. SCHROEDER: Mr. Paul, do you desire now to introduce 
those who are proponents? 

MR. PAUL: I would like to call first on Mr. Arnold Koch, of 
Montclair, Chairman of the Montclair Committee of Citizens on 
Constitutional Convention. 

MR. ARNOLD KocH: Mr. Chairman, Ladies and Gentlemen: 
Instead of talking to you on behalf of the Montclair Division 

of the Committee on Constitutional Convention, I would rather talk 
to you as one who gets around; in other words, we have spoken 
to so many citizens of all classes that I think you will be interested 
to know what the ordinary citizen thinks about the old Constitu­
tion and the proposed new Constitution. So I will not speak to 
you on behalf of any group of farmers or manufacturers or on 
behalf of any undisclosed principal but rather on what I have 
learned as I went around my little town of Montclair. 

First of all, I want to say, when my committee was created, I 
deliberately kept off the committee anyone who was too definitely 
allied with either of the two political parties. I didn't want to 
have our citizens believe that any political group was fostering 
this but we wanted to appeal to the citizens just on the basis of 
good government, and the only qualifications therefore for mem­
bership on my little committee were that the people were interested 
in good government and were willing to go out and work. In 
that connection we sent out at least one hundred invitations to 
all types of organizations in our town, asking them for permission 
for us to send speakers to them at their next meeting. We there­
fore spoke at every school, and there are fifteen schools in Mont­
clair. We spoke at innumerable service group luncheons. Some­
times we got them free and sometimes we had to pay for our lunch. 
And we spoke at many ladies' organizations, and the commuters' 
organization. On our committee we not only had commuters, of 
which there are many in Montclair, but local businessmen, and I 
am personally very proud of the membership of my committee 
because it was very representative of our town. As I said, we 
spoke to the poor people and the rich-the holder of the A card 
and the holder of the X card,-and we found this certainly to be 
the reaction in every case-that if you sit down with these people 
and talk about the old Constitution and compare that with what 
is being done in other states than ours, they invariably feel, and 
so express themselves, that our Constitution is quite a costly 
experience and certainly in wartime we cannot afford it any 
longer. You cannot get away with it by saying-as someone said 
last week, "What are you talking about, old Constitution? This 
1844 Constitution has been amended four different times," and 
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therefore the insinuation is that every time you amend a Constitu­
tion you entirely overhaul it and make it a reconditioned Constitu­
tion. That is all right if yon ·are not bothered with questioning 
after your speeches, but if yon expect to be asked questions you 
don't want to pull that gag, because the first thing the people will 
do is say, "Now, tell us about the amendment, to see whether or 
not that did revise our Constitution of 1844," and you will start 
with the most recent amendment in 1939 and you will tell them 
that that had to do only with horseracing, and they will ask about 
the 1897 amendment, and that had to do with horseracing. Now, 
horses are getting to be more popular in these days but still they 
have not a very definite function in State government as yet. 
Then the next amendment in· 1927 approved a zoning ordinance 
that had mostly to do with local situations and had nothing to do 
with bringing our State's governmental procedure up to date. The 
only one that tried to scratch the surface was one way back in 
1875, and none of us were there to help do a good job. So I say 
you will find these people, ·when you can get their audience and 
sit down with them calmly, are not going to be content until they 
know quite a bit about the Constitution and what is wrong with 
the old Constitution. 

Now, even a lawyer can get down to the point. We get down 
to Article III. I am certainly in favor of the increased salary,~ 
I don't see how anyone can oppose that in these days-and also 
the new term of office for Assemblymen and Senators, and also for 
biennial sessions. Now, as to those changes, someone said we must 
not experiment during these perilous times. None of these changes 
are brand new experiments. ·we look to at least a majority of the 
other states for their valuable experience in connection with those 
changes so you are not going on anything new or untried. Now 
you come to some real objections that may be raised by people 
later in the day, for whom I have the greatest respect and who 
are undoubtedly better students of public law and the Constitution 
than I am, and one is whether there should be only one house 
instead of two; in other words, whether we should eliminate the 
Senate. The other is whether, if we continue with the Senate, the 
representation is proper. Now, candidly, if we look at that really 
honestly, those two points are serious points and they are points 
on which the most well-meaning, most honorable people can seri­
ously differ, and yet, because of the fact that we are in the war, 
I am going to urge the people that we do not enter into those con­
troversies because those are real controversies which may prolong 
this for a long time, and I think that speed is so much more im­
portant than getting an absolutely perfect Constitution. If my 
tires are bum today-as they are-I am going to be satisfied with 
a recap or retread. I \von't be high hat and say they aren't as 
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good as new tires; I am going to try to get along until the war is 
over and until the reconstruction period before I worry about get­
ting brand new tires. If we have an ineffieient Constitution, which 
most students will tell you we have, it is a luxury in peace-time 
to have such a thing; it is a peril to have it in wartime. 

We read every now and then that people in Russia are executed 
because they were caught asleep at the switch-a locomotive engi­
neer is executed because he was negligent. 'I1hat is drastic but 
evidently they certainly realize the peril and extravagance of 
negligence during wartime when you are faced with a terrible 
foe. We don't suggest anything like bumping off people who are 
negligent. As lawyers, we like to have a little negligence now and 
then. But we must streamline our Constitution, and the only real 
criticism and the only honest criticism that totalitarian states can 
make against democracy is that at times it is cumbersome and 
inefficient. Here we have an opportunity of streamlining this so 
it will tide us over for maybe twenty years. Some people have the 
blissful idea if peace is declared next year or the year after, we 
are going to run to the gasoline station and fill up our tanks, and 
we will run to Sears-Roebuck and get four tires-maybe five or 
six-and the most blissful optimism is that we will have lots of 
money in our pockets to pay for the luxuries. I take the position 
that the real headaches are going to come after we have defeated 
the enemy; therefore, we should now at this time get a Constitu­
tion which on its present basis is vastly superior to that of 1844, 
and leave to 1962, or thereafter, the perfect Constitution, if there 
is such a thing. Now, I say I therefore urge that we do not spend 
too many months on this question of bicameral or unicameral gov­
ernment or on the question of representation. Coming from Essex 
County, it is selfishly to my advantage to urge that Essex have 
more Senators than Somerset or Monmouth. I am perfectly will­
ing to forget that as long as we speed this up at this time, but I 
am only willing to make that compromise, provided we elevate the 
position of the Governor to that which he enjoys in other states. 

S'omeone said the other day that this Constitution might bet­
ter be called "The Governor's Constitution"-it gives more powers 
and everything. There again, let's not try to pull that on the 
people. Their first question is, after you get them excited about 
"The Governor's Constitution,"-"Tell me, what are they doing 
in New York; what are they doing in Pennsylvania, and in other 
States," and you have to come back with the answer that what 
we are trying to give to the Governor now is something which the 
vast majority of the Governors have had in other states for years 
and years. I am therefore urging that we take this legislative 
Article as it is, for the sake of speed and for the sake of victory. 

MR. PAUL: Mr. Chairman, I would like to call next on Mrs. R. 
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Barth, Chairman, Legislative Committee of the Consumers' League 
of New Jersey. 

MRS. BARTH: May I say on behalf of the Consumers' League 
that we agree heartily with the changes in Article III governing 
the Legislature of the State of New Jersey. It is extremely im­
portant, we feel, that the changes in this Article become part of 
the new Constitution. As someone who has spent a great deal of 
time down here Monday nig1lt after Monday night for a great 
many years, I think the change to one session of ninety days, 
every other year, will be a very great improvement. Also, I 
definitely feel that the men and women who come down here to do 
the job of making laws for our State are entitled to more money, 
and if we expect a better job they should get it. 

We also feel that the limitation of power of appointment on 
the Legislature is a very definite improvement. With all due 
respect to the members of the Legislature, it has been abused on 
numerous occasions, and we feel this is definitely an improvement 
-so that in general we approve of Article III as set forth in the 
Commission's Report on Revision. 

MR. PAUL: Mr. Chairman, I would like to call next on Mr. Russell 
Watson, representing the Chamber of Commerce of the State of 
New Jersey: 

MR. WATSON: Mr. Chairman, and Members of the Committee: 
The State Chamber expresses the following views concerning 

Article III with confidence, because in doing so it supports the 
recommendations of the Commission on Revision of the New Jersey 
Constitution which comprises in its membership experienced and 
influential legislators of different political affiliations and distin­
guished citizens who are thoroughly conversant with the legisla­
tive process. They are expert and are well qualified to make bene­
ficial recommendations by technical training, experience and high 
civic purpose. The Chamber in advocating Article III as pro­
posed, relies upon the unanimous judgment of these experienced 
legislators and close observers of the legislative scene in whose 
good judgment and integrity it has absolute confidence. 

Now, Article III may be boiled down into two categories. There 
are some provisions which would limit power and authority of the 
Legislature. There are other provisions which are designed to im­
prove the efficiency of the Legislature. They merely affect the 
Legislature's procedure without in any way affecting its power 
or authority. Now, it has been said here at a previous hearing 
that the whole tenor of this document, or rather the tenor of this 
whole document, is toward executive dominance and legislative 
insignificance. I think those are the words. Let us examine these 
proposals of Article III briefly from that viewpoint and decide 
whether they do in any way tend toward legislature insignificance. 
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I shall not refer to executive dominance because that is a subject 
more properly to be argued perhaps under Article IV when the 
Committee arrives at that point. Now, preliminary to such an 
examination of Article III, let us have in mind that democratic 
government is under great strain today. Following this war it 
will be subjected to even greater strain. Many thoughtful citizens 
think that we are already at the threshhold of one-party govern­
ment, with all that that would bring in its train. If democratic 
government is to survive, it will do so only because of its efficiency 
and integrity, and therefore anything which tends to promote the 
efficiency and integrity of the democratic system is desirable. 

Now, let us look at these provisions from that standpoint, first 
paying attention to those which affect merely the procedure of the 
Legislature and are designed to improve its efficiency. First, we 
have the provision for biennial sessions, which, according to the 
Commission's Report, is the practice in all but two or three of the 
States of the Union, a biennial session limited to ninety days, with 
appropriate provision for the calling of special sessions confined 
to fifteen days and to the specific purpose of the call. The term~ 
of Senators would be extended to four years and of Assemblymen 
to two years with elections in odd numbered years so that they 
should not be influenced by_ the issues of Presidential and Con­
gressional elections. 

These provisions proposed by the Commission certainly do not 
diminish the power or authority of the Legislature. Upon the 
contrary, they are designed to improve its procedure. They would 
not dictate legislative decisions-they would merely require that 
such decisions be made within a reasonable time. I personally 
know the members of this committee well enough to know that 
if they were in my place they would agree that in the past, legis­
lative decisions have often been unduly delayed by protracted 
discussions, by the infrequency of committee meetings, by inability 
to come to decisions, sometimes by sheer procrastination and waste 
of time of the Legislature and of its members, and most of the 
committee and members of the Legislature would themselves be 
thankful if there were some different procedure. Now, it is com­
mon knowledge that most human beings do their best work under 
pressure, and if, when the Legislature convened, it knew it had 
ninety days within which to do the job, the job would be done. 
Therefore, these provisions would merely require more frequent 
meetings and the conclusion of the Legislature's business within 
ninety days, to the advantage of the public. 

Now, special sessions are provided for. Particularly in these 
times, there may be emergencies and there may be unforeseen 
major business which may require the calling of a special session. 
The machinery is available. 
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It is unnecessary to dwell upon the extender of terms. The 
wisdom of them is self-evident. 

Now, let's go to these recommendations which are in a different 
category because they would limit the power and authority of the 
Legislature in certain respects. The first is a provision that legis­
lators shall not be eligible for state office during their term or 
for one year thereafter. In advocating this provision, let me say 
very speeifically that there are many officers in the State service, 
judicial and administrative, who were elected or appointed directly 
from the Legislature and who are competent, able, faithful public 
servants. This is not, however, a question of personalities. What 
this provision tends to do-or may I say accurately, what this pro­
vision tends to do in our view is to remove the contingency that 
the official acts of legislators might be influenced by their desires 
or hopes for appointment to judgeships or administrative positions, 
and that undoubtedly the removal of such temptation would be in 
the public interest. Now, speaking again of the integrity of the 
democratic system-if it is to survive, a provision of this kind 
is distinctly in that category. 

Now, the next provision which limits the power and authority 
of the Legislature is that one which would prohibit the Legislature 
from appointing any executive, administrative or judicial officer 
except the State rrreasurer and the State Comptroller. The nomina­
tion of such officers is clearly an executive function. Just as 
clearly, the confirmation of such nominations is a Senate function. 
Let us look in a practical way at recent legislative history. There 
have been times it ought to be admitted when the Legislature has 
taken unto itself the power of appointing administrative officers, 
and it has been incapable of doing so within a reasonable period 
of time by reason of the conflicting political interests of its mem­
bership. We have a practical demonstration of the inability of the 
Legislature, for political reasons, to function adequately as an 
appointing: power. \Ve say that the power of appointment is and 
should be an executiYe function. Now, this does not diminish the 
power or authority of the Legislature in practical effect because 
the Senate under this Constitution would have the power of con­
firmation-ample pO\ver with which to prevent the appointment of 
unfit persons. And another section of the Constitution is so worded 
that the power of confirmation would reside in the Senate in all 
cases in which the Legislature so enacted. For these reasons the 
State Chamber advocates this change. 

Now, the third provision which goes to the power and authority 
of the Legislature is that one which requires the Senate to act on 
all nominations within thirty days in public. Here again, the time 
limit ·would require prompt transaction of this important phase 
of public business. It would not in any way restrict the Senate's 
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decision-it wonld merely require that it be made with reasonable 
promptness, and eertainly the prompt transaction of public busi­
ness is in the public interest. 

Now, the consideration of nominations in public would serve 
both the members of the Senate and the public. In practice, the 
executive sessions of the Senate for consideration of nominations 
are not private sessions. What goes on there leaks out-sometimes, 
oftentimes in garbled form, and we read about it in the newspapers 
the next day. Federal nominations are considered in public by the 
Senate. It seems to us that this provision also is in the public 
interest and should be adopted. 

Now those are the o11ly provisions-these three are the only 
ones which in any '.vay affect the power or authority of the Legis­
lature. It seems to us they will enhance its efficiency, make for its 
integrity, and therefore should be adopted. 

Now, there are some others. There is the restriction prohibiting 
lobbying in legislative chambers and the regulation of it through 
a system of compulsory registration. vVe regard this as meri­
torious. Lobbying, properly regulated, contributes to the func­
tioning of the legislative process. It would, however, be in the 
public interest if the identities of the proponents and opponents 
of legislation and the financial ~isbursements that are made in 
connection therewith were matters of public record. 

Now, especially, the Chamber advocates the provision which 
would establish a legislative council. Here is another provision 
which would improve efficiency of the Legislature but which would 
in no way diminish its power or authority. It is practically im­
possible for all of the members of the Legislature to be expertly 
conversant with the great variety of legislative subjects which they 
must consider, many of which are technical and complex. It is 
well known that much of such legislation is drafted and promoted 
by special interests which are specially concerned and that the full 
meaning and effect thereof are not fully comprehended by all of 
the legislators who vote thereon, and this is because the Legisla­
ture lacks the facilities ·with which to do its own research and to 
do its own bill drafting. An approach toward it has been made 
in our friends the Commission on Statutes, who do excellent work 
in coordinating legislation with the Revised Statutes, but the 
functions of such a legislative council are really necessary. Legis­
lators must rely upon the representation oftentimes of the spon­
sors of such legislation-and I say this advisedly, oftentimes it is 
of dubious quality with respect both to draftsmanship and con­
tents, and specific instances can be cited, recent ones, too. Com­
mittee meetings have been irregular and infrequent. That is in­
herent in the one meeting a week system, and cannot be avoided. 
The establishment of a legislative council consisting of the Gov-
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ernor, or in his absence, the Attorney General, the President of the 
Senate, the Speaker, and the Majority and Minority Leaders of 
both Houses, adequately staffed for the preparation of legislative 
programs, accurate and thorough research and the drafting of 
legislation would at once improve the quality of bills and, by reason 
of their source, would inspire the confidence of the legislators in 
their purpose and integrity. This council of six legislative mem­
bers, consisting of the duly elected officers of the Legislature itself, 
would be at all times subject to the direction and control of the 
Legislature, and certainly then, as now, the Legislature would be 
the seat of legislative power. Here again there is no diminution 
whatever of legislative power or authority. Another consideration 
in this connection is that the representation of the Governor upon 
the council would make for better cooperation and better under­
standing between the executive and legislative branches. Then 
there is the increase in salary to $1500 per year plus $'500 for the 
President of the Senate and Speaker and with an additional $1500 
for the members of the legislative council. The Chamber thinks 
that these proposed increases in compensation are, if anything, 
less than reasonable. It appears in the report members of the 
Ohio and Massachusetts I.iegislatures receive $2000 a year. Cer­
tainly, New Jersey is comparable with those States economically, 
in point of population, and in point of service rendered by the 
members of the Legislature. 

The provisions modifying the zoning and condemnation clauses, 
intended to remove doubts concerning the present constitutionality 
of some such provisions, and the requirements prohibiting private 
laws changing the salary, term, tenure or pension rights of public 
officers or employees are eminently desirable, we think. 

The argument was made at the first hearing that the tenor of 
the entire document is toward executive dominance and legislative 
insignificance. This statement is grossly inaccurate as applied 
either to the whole document or to Article III now under 
consideration. 

The provisions regulating legislature procedure would not in 
any particular dictate, preclude or circumscribe legislative action. 
They would merely require that the Legislature make such deci­
sions as it chooses within a reasonable time. 

The proposed ineligibility of legislators for appointment to 
state office would not diminish the power of the Legislature to 
legislate. It would merely eliminate a perquisite of doubtful 
propriety. 

The limitation of appointment or election of state officers by 
the Legislature to the State Treasurer and State Comptroller like­
wise would not limit legislative authority. The State Treasurer 
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and the State Comptroller are legislative agents and therefore 
should be elected by it. The Legislature would participate in other 
appointments and would have power to prevent appointments of 
unqualified persons through the wide power of confirmation of 
nominations vested in the Senate. 

Likewise, public consideration of nominations would in no 
wise diminish the power of the Legislature to act on them of its 
own free will and accord. 

The proposed legislative council would be a useful agent of the 
Legislature which would facilitate its work and would immeasur­
ably improve the quality of its product. 

Certainly the proposed moderate increase of compensation 
would not shorten the stature of the Legislature and the regulation 
of lobbying would be distinctly beneficial to it. 

Far from rendering the Legislature insignificant, these provis­
ions would aid the Legislature by insuring prompt and orderly 
procedure, by preserving its integrity and by providing it with 
better facilities. The Legislature would still be-and this is a 
point which was mooted at the last hearing-the Legislature would 
still be, as it should be, the repository of all powers of government 
not vested in the executive or judicial branches, not in conflict 
with the rights reserved by the people in the Bill of Rights or 
elsewhere, and not specifically prohibited to it. This is manifestly 
as broad and sweeping a grant of governmental power as language 
can convey. 

Mr. Chairman, I would like to speak as a modifier on one of the 
provisions of Article III. May I reserve that privilege? 

MR. SCHROEDER: Yes, Mr. Watson, you may. 
MR. PAUL: I would like to call next on Mr. Mortimer Eisner 

of Newark, of the University of Newark Law School. 
MR. EISNER: Mr. Chairman and ladies and gentlemen: As I 

was leaving this meeting the last time, the opposition to this revi­
sion voiced a statement which seems to me should be disposed of, 
and that is these people who are asking revision of this present 
Constitution do not do so because the present Constitution is old; 
that isn't the reason. The reasons have already been elaborated 
upon at length. The case for revision seems to me, and evidently 
to most of the people here, to be clear. I submit that what we 
ought to do is discuss this thing frankly and truthfully but that 
the opposition cannot expect to win against those who seek revision 
of the present Constitution by setting up straw men and knocking 
them down. Article III, which has been outlined at length and 
discussed by Mr. Miller and Mr. Watson, represents one thing 
only that I would like to say, and that is this: For the past many 
years there has been a tendency in the administration of this State 
Government to administer the State through the art of politics. 
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Now, I do not for one minute underestimate the importance of the 
essential value of politics in the political system here, but it seems 
to me that we have come to the point-and this Article III crystal­
izes this view-namely, we must in some way bring the State back 
so it is administered in the science of government, and I make that 
distinction only as a teacher of law who has seen a lot of students 
come and go and who have asked a lot of questions with respect 
to what the law is and what it means, and in particular I point 
out to you that section which provides for a legislative council with 
research and draftsmanship analysis and skillful help. It would 
seem to me that in the interest of good government for the future 
we need that legislative council as much as we need anything and 
we certainly need a great deal of this revision. So I say to you that 
what this revision does and what Article III particularly does is 
bring back into the science of government the best knowledge that 
we have, the best experience-the Constitution of the State-and 
it bring~ administration of the government into a form that is con­
sistent with that science, and gives less emphasis-if I may-to 
the art of politics which, though colorful and dramatic if skillfully 
used, nevertheless has been the unfortunate method by which, for 
the past number of years, the State has been administered. 

Subject to such revisions and modifications as a great majority 
in their wisdom see, I believe this Article III represents the best 
thought and best judgment on what the legislative functions should 
be, and I support it on that basis. 

MR. PAUL: The next speaker is Mr. Robert McManus, of Hun­
terdon County, Editor of the New Jersey Spokesman. 

MR. McMANUS: Mr. Chairman, members of the Committee: I 
made the statement last week, which is somewhat incorrect, that 
the members of the Chamber of Commerce had been polled on this 
proposed new Constitution. I have since been informed that what 
happened was that the members were sent copies of the Constitu­
tion, so they did not actually receive a ballot nor were they asked 
to register their opinion. However, I understand they did respond 
emphatically and overwhelmingly in favor of the new Constitution. 
Also, there were other actions taken to consult the membership. 
Several meetings were held and speeches were made by Senator 
Hendrickson, Mr. Erdman, and other persons conversant with the 
subject. So I would like to correct the record to that extent. 

For more than two years Spokesman magazine has attempted 
to show by word and picture, by editorial and special article, what 
has been happening to the legislative process in New Jersey. We 
have called attention again and again to the ridiculously small 
salaries of legislators and asserted that $500 a year did not begin 
to compensate them for the work they do. \Ve have shown their 
lack of facilities for accomplishing their many difficult tasks, and 
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pointed to the fact that they did not even have the power to inves­
tigate the election of a Governor despite grave evidence of irregu­
larity in that election. We have printed pictures of the Legislature 
in session, with the floor overrun with lobbyists. We have demon­
strated how the processes of free representative government have 
been strangled in the secrecy of the caucus chamber, and told how 
the legitimate business of the Legislature has been thrown into 
chaos by endless quarrels over the making of appointments, which 
should never have become a legislative function. 

We have cited the many instances in which our almost powerless 
figurehead Governors have had to buy votes from members of the 
House and S'enate with the promise of jobs on the State payrol1. 
We have stated that in New Jersey the legislative function, the 
heart of democratic government, had become so disorganized, so 
diseased, that it seemed to argue that democracy was a decaying 
institution. 

At this crucial moment in American history, there is a far too 
widely held belief that our democracy is graft-ridden and incom­
petent by its very nature, but we should love it anyway. We have 
formed the habit of blaming weakness of human nature on democ­
racy. As far as we, Spokesman Magazine, are concerned, we would 
like to bring a punch right up from the floor against any such 
belief. If our democracy is graft-ridden and incompetent, it is not 
the fault of democracy itself; it is the fault of the peop1e who ad­
minister it. It can be made more honest, it can be made more effi­
cient, and still remain democracy if we have the will to do it. 
Article III is a long step jn this direction. For all of these reasons, 
we emphatically approve it. 

MR. PAUL: Mr. Winthrop A. Mandell, president of the Inde­
pendent Club of East Orange. 

MR. MANDELL: Mr. Chairman, members of the Legislative 
Committee, ladies and gentlemen: I have a letter here from our 
Westfield Club, which I would like to read, that is decidedly on 
the proponents' side. Mr. Chairman, I would like to be given an 
opportunity to speak on modification also, if I might. 

"Your committee has under consideration the report of 
the Commission whose report constituted a proposed new 
Constitution for the State of New Jersey. rrhe Independent 
Club of Westfield has gone over this constitution quite care­
fully and we wish to express to you a very strong support 
of the Commission's recommendations as submitted. The 
reasons for this support may be summarized as follows: 

1. The need for a modern Constitution gaited to the 
problems of present day State Government which is appar­
ent to all thinking people. 
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2. Piecemeal revision under the existing Com;titution is 
virtually impossible. 

ti The Commission represents a bi-partisan recom­
mendation and the membership of the Commission was of 
very high caliber and integrity. This leads us to believe that 
their report as a whole is as good or better than could be 
obtained by other procedure. 

4. The proposed new Constitution does remedy the 
major problems and does create a workable functioning 
system. To say that it could not be improved is beside the 
point. It is vastly superior to what we now have, it repre­
sents a coherent approach to the fundamental problems and 
if attacked piece by piece the result has a strong chance of 
being hodge podge. 

5. The proposed Constitution has provision for revision 
by a relatively simple procedure and this should be kept in 
the foreground in all of these discussions. Thus by accept­
ing the Constitution as proposed we can make a vast im­
provement in State Government immediately and improve 
it as we go along. If we try to weed out every defect, this 
generation will be dead before we have any improvement. 

For the above reasons we are strongly in favor of 
action now on the Constitution as proposed by the Commis­
sion and revision later under the simplified procedure after 
some experience has not only shown the need for revision 
but indicated the proper course such revision should take. 

Very truly yours, 
(Signed) Frank S. G. Williams 

President of Independent Club of Westfield." 

MR. PAUL: I would like to call next on Mr. Walter Beyer, 
Chairman of the Committee of Atlantic County on Constitutional 
Revision. 

MR. BEYER: Mr. Chairman and ladies and gentlemen: I want 
to endorse this Constitution generally and particularly Article III. 
I think the Constitutional Commission has done an excellent job. 
It has produced a document that has removed many of the inef­
:fi.ciencies of our present government and still has done it in such 
a way that it has not raised a great deal of petty objection. There 
is no need for me to review again the advantages of Article III in 
the proposed Constitution. You have heard some excellent argu­
ments from Mr. Miller and Mr. Watson, and I can say I endorse 
them. However, I do want to point to one or two things in that 
Article because I believe they should be stressed. I think the legis­
lative council is an excellent idea and I think that with a legisla-
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tive council we will get better legislation and we will get legislation 
that will be to the advantage of all the people and not just to 
certain groups that may pester the Legislature as they do now. I 
also think that removing the legislators from eligibility for ap­
pointive office during their terms is excellent. I think that that is 
a very desirable feature to be put in our revised Constitution. I 
have heard a lot of talk, particularly in S'outh Jersey, that this is 
not the time to change our Constitution because of the times we 
are going through, but when we realize our Constitution of 1776 
was born in revolution and the revision of 1844 was the result ot 
the hard times we were going through, I think that only in times 
of distress and conflict such as we are experiencing now do the 
people realize the need for better government and that they look 
to their Constitution for that better government. The revision 
gives us better government. There is one thing that I want to 
stress at this time-it is rather selfish, I would say-I believe that 
the times are such that we are going to get a new Constitution 
whether you approve the revision or not. We will get it either by 
convention or we will get it in the manner proposed by the Com­
mission. Coming from South Jersey and being a Republican, I 
appreciate that South Jersey has and enjoys an unusual represen­
tation in the Senate. We have heard other speakers refer to that 
point. I appeal to the representatives from South Jersey to con­
sider seriously this method of adoption and adopting this revision 
or recommending this revision because this revision has not dis­
turbed the representation of the South Jersey counties. If this re­
vision is not submitted to the people, the people will demand a 
convention and if we have a convention I do not think that South 
Jersey will enjoy the representation it does now, and purely from 
a selfish point of view I think the South Jersey members of the 
Legislature should consider that point seriously~ Now, I don't 
think that they should come through with a document that alters 
the important points on good government and still retains the 
representative feature, because then people will not approve of it. 
I have talked to a lot of people in South Jersey, particularly in 
Atlantic County, and I can say that all with whom I talked were 
heartily in favor off this revision. There are many features in the 
revision, as I stated, that will ·bring better government, and I think 
that Article III is a section in the proposed Constitution that will 
preserve our democratic processes. Unfortunately in this State, 
and I say this advisedly, the Legislature has a disproportionate 
place in our government. I think that this revision will put the 
Legislature in the position where it belongs with relation to the 
executive and judicial branches of government, and I, representing 
the c~mmittee that I do from Atlantic County as well as personal1y, 
heartily recommend that Article III be approved. 
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MR. PAUL: Miss Evelyn S'eufert of Englewood, Co-Chairman 
of the Bergen County League on Constitutional Convention. 

Miss SEUFERT: Mr. Chairman, members of the Committee, 
ladies and gentlemen: The Bergen County Unit of the New Jersey 
Committee on the Constitutional Convention is on the whole in 
favor of Article III as it has been revised by the Commission. We 
particularly approve of many of the changes and improvements 
which Mr. Miller has already pointed out and which other speakers 
this morning have enlarged upon. There would be no use in 
taking up your time now in going through those same points again. 
There are, however, perhaps two or three facts which might be 
emphasized in connection with these changes, some of the changes 
in Article III, which I would like to bring to your attention, speak­
ing very practically. After all the theory is over, when we get 
down to actually changing our Constitution of course it has to be 
done entirely from a practical point of view. In connection with 
the restriction on the legislators, making them ineligible to accept 
appointive positions in the State Government during their terms 
of office as legislators or one year thereafter, much has been said 
this morning about that, commending the change, commending 
this restriction. There is perhaps one more fact which we might 
consider as to why this change is being recommended. After all, 
the voters elect their representatives for one purpose and the pur­
pose is to represent them in the Legislature, not. in the administra­
tive department or judiciary, but they have selected the legislators 
to make the laws for them in each one of their counties. Now, if a 
legislator takes his position in the Legislature, starts out as a legis­
lator, and then becomes an administrator or a judge or a vice­
chancellor, he is not doing the job he was sent to r.rrenton to do; 
he is breaking his faith with his constituents. He was sent there 
to represent them in the Legislature. They have other ways of 
selecting administrators and judges. I think that is a point which 
we should consider when we weigh the value of this proposed 
change. rro show you how extensive-of course, the legislators know 
well how extensive-the practice is of legislators going into the 
Legislature for a short term and then going on to, we might say, 
more remunerative and certainly longer term positions, in our 
present administrative setup alone, and I am excluding the courts, 
there are almost ha1f of the composition of the Senate now holding 
administrative positions, and these administrators are of the imme­
diate session or term of the S'enate or the very recent past Senates. 
In other words, there are today ten former Senators, perhaps 
more-this is a very rough checkup-who now hold administrative 
positions, who have served in this past session of the Senate or 
immediate past ones, and who gave up their positions as Legis­
lators to take these other offices. That is ten out of twenty-one, 
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almost half, and that, I submit,· is a vicious system. vVe are not 
getting the representation that we asked for when we voted for 
these representatives. 

Another practical point in connection with another change and 
that is the change suggested for the legislative council-we have 
heard the value of that council expressed-another angle is this, 
ladies and gentlemen: For the past twenty years we have had a 
very peculiar situation, political situation, in New Jersey, where 
the great majority of the chief executives have been of one political 
party and the majority of the Legislatures of another political 
party. To speak frankly, of course the Governor is, in the great 
majority of cases, a Democrat, and the Legislature is Republican. 
Now, that of course does not especially make for harmony in 
rrrenton. Where you have the executive department of one party 
and the legislature of another, there is naturally a conflict of 
interests. The legislative council would tend greatly to bridge that 
gap between the executive and legislative departments as it now 
exists, because the Governor becomes a member of the legislative 
council and the Governor must sit down with the leaders of the 
House and the leaders of the S'enate and work out legislation, for­
mulate plans, for each session of the Legislature. That very act of 
sitting down and working out legislation with the Legislature and 
talking things over, as you know, helps greatly, too, to do away 
with the conflict that may exist between the two departments. So 
that is another reason why we feel the legislative. council, consisting 
of the Governor and leaders of both houses and minority leaders, 
would ·be a vast improvement in our system of legislation in this 
State. 

MR. PAUL: Mr. Chairman, I think that ~oncludes the number 
of proponents. However, before we conclude I want to state that 
there were a number of people at the last meeting who said they 
are on the whole in favor of this particular section but had one 
or two things to suggest. I proposed they be called on later as 
modifica tionists. 

MR. SCHROEDER: Are there any other proponents of Article 
III Y If not, we will proceed to hear the opponents of Article III. 
The first speaker will be Mr. R. Robinson Chance of Summit, New 
Jersey, representing the Manufacturers' Association of New Jersey. 

MR. CHANCE: Mr. Chairman and members of the Committee: 
I shall make a few introductory comments with regard to cer­

tain ideas that have been developed this morning. One of those 
was with respect to setting up straw men and knocking them down. 
As to whom this reference was addressed, of course we must use 
our own judgment. Personally, I disclaim that any straw men 
are being set up by me. The straw men that I go after are the 
straw men set up by the Commission and which should be set on 
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fire or knocked over or have something done to them. I noted 
with interest also that one of the speakers cited Bryce on the 
American Commonwealth. There are some nice things in there. I 
was afraid to cite that because that was written before I was 
born and I was afraid they would say I was getting back in the 
realm of the Constitution so I didn't pick out any selections from 
that, but I did see in there that way back in the early days there 
were three States that had the one-chamber legislature and that 
they cast them aside and don't have them any more. The only 
place that I know of that has one is Nebraska. Later we shall 
talk about the executive function and what the executive function 
covers, when we come to Article IV, where it belongs. I also noted 
with rather much interest that one gentleman insinuated that the 
amendments that you have cover zoning and horseracing and that 
they are not substantial things of great concern in the affairs of 
a commonwealth. vVell, the point that I would make with respect to 
that is that if these two things which are not deemed of great mo­
ment in the affairs of a commonwealth can be put into a Constitu­
tion by amendment, certainly other things can be put in by amend­
ment, and if anybody has any desire for an amendment they can 
bring it up under the method which we have in the Constitution at 
the present time. If they can get zoning and horseracing over and 
there are any real problems, why can't they get them over under 
the present Constitution~ The fact that nobody has pressed with 
sufficient zeal and sufficient earnestness to get any of these con­
stitutional amendments in this time makes me think that perhaps 
this widespread demand is not so widespread after all, or it would 
have manifested itself in such a way that we would have had some 
amendments before this. One of the gentlemen says that this does 
not restrict the Legislature, does not tend to executive domination, 
but it leaves them with free hands. I shall discuss it more in de­
tail a little later, but in passing I say free hands to operate, yes­
shut you up for all of two years except for ninety days and let 
the administrative agency make rules and regulations that have 
the force of law in the meantime. That is freeing your hands, 
that isn't restricting the Legislature one bit! 

Now, in this listing we are listed as in opposition and as to 
much of the article we are in opposition, but I am pleased to be 
able to say that there are two provisions in this article with which 
the Manufacturers Association of New Jersey is in hearty accord. 
One of them is the proposal for biennial elections of the Legisla­
ture, and the other is the proposal to :fix the compensation of the 
Legislature at a figure more commensurate with the time consumed 
and services rendered than that now paid. 

We thoroughly concur with the view that an annual allowance 
of at least $1500 for each member of our Legislature is entirely 
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proper. We also agree that the recommended additional compensa­
tion equal to one-third of their allowance as members should be 
given to the President of the S'enate and the Speaker of the House 
of Assembly. Morever, the annual payments, we feel, to members 
of the Legislature should be °'t least those amounts whether the 
sessions and elections be held as now or biennially. 

Now, in my discussion I have intermingled the questions of 
biennial elections and increase in compensation to legislators. We 
do not wish this •fact to raise any implication that we believe that 
the propositions should be submitted to the people together. The 
propositions are separate; they should be separately submitted; 
they should be submitted in the manner provided by the present 
Constitution, and each should be treated by the Legislature and 
by the people as separate and independent propositions. 

It is emphasized that nothing that we have said, and nothing 
that we shall say in the future, should be taken as implying that 
any method of amending the present Constitution should be 
attempted other than the method provided in the present Con­
stitution. We shall have more to say about this when we come to 
consider Article IX of the Proposal, which deals with amend­
ments. It is sufficient to say now, that we do not believe that the 
Amendment Article of the present Constitution should be either 
ignored or bypassed. 

There are certain other provisions in Article III which, if they 
were submitted in the way prescribed by the Constitution and 
were not inseparably tied up for submission with that and other 
Articles, we would not oppose. It seems that the best way to make 
our position clear is to consider Article III at length. 

As the previous hearing came to a close the discussion con­
cerned what a Constitution is and whether the State Constitution 
grants or merely limits sovereign powers. In this connection we 
would like to add such enlightenment as comes from two opinions 
in courts of this State. 

In Staite v. Parkhitrst, 9 N. J. L. 427, Chief Justice Kirkpatrick 
rendered a minority opinion which as is said at page 434 appears 
to have been sanctioned by the Court of Appeals, which reversed 
the lower court. 

At page 443, the Chief Justice said: 

"What is a Constitution? According to the common ac­
ceptation of the word in these United States, it may be said 
to be an agreement of the people, in their individual capaci­
ties, reduced to writing, establishing and fixing certain prin­
ciples for the government of themselves. 

Among these principles, one of the most important in 
all our Constitutions, is to prescribe and limit the objects 
of legislative power. The people are sovereign, they are 
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supreme in power. The Legislature acts by delegated and 
circumscribed authority; circumscribed as to its objects, 
circumscribed as to its extent over those objects." 

In State, Winans et al., Pros. v. Craine, Collector of Cranford 
Township, 36 N. J. L. 394, Justice Bedle, speaking for the Supreme 
Court, at page 403, said: 

" * * * The Legislature cannot pass an act to take the 
land of one man and give it to another. That prohibition 
is not in the constitution, yet it lies deep in the fundamental 
nature of our government, which is intended, among other 
things, to secure the natural and inalienable rights of prop­
erty. There are certain great principles of justice that the 
people have not parted with to their legislatures, and which 
cannot be violated without disregarding and defying the 
essential nature of our government and system of laws. 

The maxim under consideration has always been re­
garded in English Jurisprudence, as elementary and fnnda­
mental in judicial action, (Coke Lit., sec. 212, Broom 109.) 
and, I think, can no more be materially invaded by the 
legislature, than it could pass an act that a judge might 
decide according to lot, or for a party who should give him 
the most money. The Chief Justice, in Schroeder v. Ehlers, 
says, 'that a person cannot be a judge in his own case, has 
ever been regarded as one or the fundamental maxims of 
the law of nature;' also, that the injustice of allowing it, is 
intuitive in the human mind. In my judgment, the legisfa · 
ture is impotent to break down this great barrier to tyranny 
and fraud." 

We think these judicial declarations are self-explanatory but 
I would add that there is nothing in the Constitution proscribing 
to the legislature the things which Justice Bedle said it had no 
power to do. 

Coming to the first paragraph of Article III of the Proposal, 
it is found to read precisely the same as the provision of Article 
IV, Section I, Paragraph 1, of the present Constitution. 'rhe words 
m both instances are : 

"The legislative power shall be vested in a Senate and 
a General Assembly." 

It does not follow that these words mean the same in both 
cases. This is so because in the Constitution there is no other 
clause which indicates that persons in any other department than 
the legislative shall exercise legislative powers, while, in the Pro­
posal, Article II, as already noted, implies that administrative 
agencies, as well as the Legislature, shall exercise legislative func-
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tions. That such is the intention is further made apparent by 
the explanation on page 16, of the Commission's Report (p. 915). 
It is there said : 

"In order to serve the people effectively administrative 
agencies which combine all three types of power have be­
come a permanent part of the machinery of government." 

While this is true as to municipal governments for the purpose 
of municipal home rule, we do not think it should be conceded 
as to state government. The spectacle of an administrative agency 
being law maker, prosecutor and judge is altogether too familiar. 

We are brought face to face with the question of whether the 
first Paragraph of Article III, Section I, of the Proposal should 
be supplemented by some provision which would limit the exercise 
of legislative power in other hands than the Legislature. 

I again commend to your attention the clause which I men~ 
tioned on Wednesday last which would require approval by the 
Legislature of any rules and regulations of a legislative character 
proposed by administrative agencies affecting private rights and 
privileges before the same become effective. 

That the intention of the Proposal is that the legislature will 
leave most of the law making to administrative agencies is also 
manifested by Article III, Section I, Paragraph 3. For in that 
clause it is seen that provision is made to limit the sessions of the 
Legislature to ninety calendar days in two years. Assuming that 
they do not work on Sundays, the ninety-day period would leave 
seventy-eight working days in the regular session. If holidays 
intervene they might further reduce the period. If this time should 
prove too short, the Legislature by this Proposal would be power­
less to extend it. It is stated definitely and in unequivocal terms 
that the two houses shall adjourn sine die not exceeding ninety 
calendar days after meeting, except as provided in the Executive 
Article of this Constitution. And it may be noted in passing that 
the Executive Article exception mentioned is that in case the 
Governor shall have sent to the Legislature an executive order 
allocating or reallocating the powers of administrative depart­
ments, the Legislature may have as much as thirty extra days to 
disapprove. Under Clause 4 of Article I, Section I, special sessions 
are to be called by the Governor upon petition of two-thirds of 
the members of each House, and the Governor may call the Legis­
lature together in special session if in his opinion the public in­
terest requires it, but the provision as to special sessions is hobbled 
and restricted by the requirements that the call for a special ses­
sion shall specify the matter or matters to be considered and no 
other matter shall be considered at such session. A slip in the 
call might frustrate the session, and substantial amendment in the 
matter submitted would be prohibited as outside the call. Further-
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more, the provision with respect to special sessions limits them 
to 15 days, which might not be long enough. 

Now, you who have had legislative experience will realize how 
preposterous it is to expect the Legislature to work against the 
time limit mentioned. First of all comes the problem of organiza­
tion at the opening of the session. There is necessarily some time 
taken up in that. Furthermore, all bills must be read three times 
in each House and when voted on at each passage the yeas and 
nays must be taken and entered in the journal, page 39 (p. 937). 
The session of the present Legislature merely meets to legislate for 
one year (not for two as the Proposal for biennial sessions contem­
plates). About 250 laws are generally enacted. In a ninety-day 
session, taking time out for Sundays, that would mean approxi­
mately three bills a day for each working day. Also, there are a 
lot of other bills that are not passed which are introduced and 
take up some time in their consideration. There may be some 
delays because of lack of available copies of the bills introduced 
and other time-consuming elements which of necessity arise (as 
you members of the Legislature know from experience far better 
than anyone could learn from hearsay). Indeed it is supposed 
that it is not treason for a legislator to expect reasonable time for 
consultation with his constituents as to the advisability and desir­
ability of legislation proposed from time to time or to have a 
committee meeting and public hearing. Having all these things 
in mind, it is believed that this time limitation on the Legislature 
is preposterous and is clear indication that the Proposal contem­
plates that the Legislature should unite in asking the people to 
vote on whether there should be a Constitution that reduces the 
Legislature to insignificance-a place where they would have to 
sit and take the things handed them by somebody-0.IC.-make 
a rubber stamp or Charlie McCarthy out of the Legislature. We 
don't favor that. 

The Proposal that the sessions be held biennially we have al­
ready indicated as being acceptable to our views but ·we feel this 
ninety-day limitation is absurd and would be sure to do more 
harm than good. I know that there are time limitations on Legis­
latures throughout the country but I think it will be hard to get 
authorities who speak about this thing to say they haYe accom­
plished any good by their time limitation in other states. 

Now, it is note that on page 17 of the Report (p. 917), it is said: 

"This plan, including the 90 day limit on the duration 
of the session, will concentrate legislative attention on im­
portant proposals, compel a short businesslike and con­
tinuous session, and curtail the mass of unnecessary laws. 
It will encourage more men of ability, whose time is limited, 
to seek seats in the Legislature." 
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It would have been interesting if the Report had specified 
some of the supposed mass of unnecessary laws that it is thought 
the Legislature has been giving attention to. It seems obvious from 
the reference to continuous sessions that it will not be expected 
that the Legislature will take time out for committee hearings. 
The question is, where will these important proposals come from~ 

It is assumed that the Proposal contemplates that the so-called 
important Proposals on which the Legislature would be expected 
to concentrate attention would come from the legislative council 
that is to be set up under the later provision, and I will consider · 
that a little later when I come to the provision that sets up the 
legislative council. 

In the meantime, the provision about called special sessions 
made by Article III, Section I, Clause 4, and other provisions 
prior to that, relating to legislative council, will be noted. Now, 
the special session clause provides that the special sessions shall 
be called by the Governor upon the petition of two-thirds of the 
members of each house and may be called by the Governor at such 
other times as in his opinion the public interest may require. Well, 
first of all comes the question why should it be two-thirds instead of 
a majority? We hear a lot about majority rule being one of the 
elements of democracy, and if there is a majority in the Legisla­
ture that wants to pass some law, why shouldn't they have the 
right to call a special session to pass on that law rather than 
hamper and restrict the Legislature so the majority could not 
pass the law they wanted to but had to get a two-third majority 
to do it. Another question arises and that is as to what would 
happen if the Governor received a petition of two-thirds of the 
members of each House but failed to call the special session. It 
is believed that there would be no way he could be made to do it. 
The executive department 1s a coordinate branch of the govern­
ment and it is not believed that the judiciary would feel that it 
should attempt to compel the Governor to call a special session. 
Accordingly, if it had been desired to provide for the calling of 
a special session on the petition of two-thirds of the members of 
each House, a majority or any other number, some provision 
should be made, whereby in the case of inaction by the Governor 
upon the receipt of such petition, some officer of the Legislature 
might call the special session. 

We think also that the limitation of a special session to 15 days 
is almost as objectionable as the 90 day limitation on the regular 
sessions. 

Now, Article III, Paragraph 2, suggests no argument on our 
part. It only reconciles existing provisions with the proposal that 
sessions would be held biennially instead of annually and makes 



138 Morning Session, July 15, 1942 

the terms of Assemblymen and Senators two and four years, 
respectively. 

. Article III, Section III, headed Legislative Office, changes the 
annual compensation of the Legislator to $1500. In the report, 
the present compensation is indicated to be incommensurate with 
time and service rendered and less than certain neighboring states, 
mentioned on page 18 of the Report (p. 917), allow to their Legis­
lators. Additional compensation of one-third of their allowance is 
provided to the President of the Senate and the Speaker of the 
House, and our agreement as to the propriety of this provision 
has already been indicated. 

The first Paragraph also recognized that certain members of 
the Legislature shall re~eive extra pay for service on a legislative 
council. When I speak about the legislative council, you will see 
what I think about that. 

Members of the Legislature not on the Legislative Council are 
forbidden any other allowance or emolument, directly or indirect­
ly, for any purpose whatever. That is Section III, Paragraph 1. 
Now, it is supposed this would forbid receipt of fees for repre­
senting state agencies. Maybe it means the Legislature is to be 
a full-time job. I don't know what it means. I merely note the 
point of this provision without debate. 

Now, a substantial revision is proposed by Paragraph 3 of this 
section where provision is made that no member of the Senate 
or Assembly shall be eligible to hold any appointive office under 
the authority of this State for one year after the time for which 
he or she was elected. I have been unable to find anything in the 
Report as to why this proposal is made. I suppose they thought 
that the Governor that was to be Governor throughout the ages, 
or from time to time, would be such a wholly and righteous insti­
tution that it would be terrible to suggest perhaps he might under­
take to influence votes by using the appointive power. I don't 
know what the idea was in leaving it out, but anyhow I find 
nothing in the Report as to why this proposal was made. Its im­
plications are more or less obvious. Maybe that is why they 
thought they would leave it out. The present Constitution, Article 
IV, Section V, Paragraph 1, renders members of the l.Jegislature 
ineligible for nomination or appointment to offices which have 
been created or the emoluments of which have been increased dur­
ing the time for which he was elected, but this proposal renders a 
legislator ineligible for any appointment under the State for a 
year beyond his term. Now, looked at from one point of view, it 
seems rather hard on a legislator, who gives his time and effort 
at meager pay, to say that for one year after he ceases to be a 
legislator he cannot obtain an appointive office. The other side of 
the argument of course is that under the suggested clause the 
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power of appointment cannot be so effectively used to influence 
members of the Legislature. ·which of these conflicting points of 
view is the sound one~ We think the former. 

As to the other provisions of Section III, we have no desire to 
debate. 

Now, Article III, Section IV, Paragraphs 1 to 5, do not seem 
to make provision as to legislative procedure any different from 
exi$ting procedures. 

Paragraphs 6 and 7 of that section are new. Paragraph 6 is, 
"the Senate shall vote in public on the question of confirmation of 
any nomination to office made by the Governor." We perceive no 
reason why this is not a proper provision. It would still leave dis­
cussion in executive session possible, and naturally there are some 
things which it is desired to say as to whether or not a man should 
have an appointment that one would prefer to say in private rather 
than say it in public. The voting in public would be a protection 
to the extent that the people could see how a fellow voted, and in 
the last analysis that is what counts. It doesn't make much differ­
ence what you say in the back room; it is how you vote. \Ve don't 
see any particular objection to that. 

Now, the Seventh Paragraph of the section has to do with 
lobbying. I think this Pa.ragraph deserves particular attention. 
Whether this subject should be covered in a Constitution at all or 
left for regulation by legislative enactment is a matter upon which 
there is room for debate. In Federal legislative practice the matter 
has been left for legislation. We think that is the proper way. 

We have all heard and read about the iniquities which are 
supposed to follow from what is rather loosely referred to as lobby­
ing, but I want to quote an eminent writer on Government just 
briefly. I quote from "The New American Government and Its 
Work", fourth edition, by James T. Young, published by the 
MacMillan Company. I don't get any commission for saying that, 
but it is a good book and I commend it. At page 637, I read: 
"Owing to the improper methods formerly used by lobbyists, the 
public has condemned the entire tribe. This is based on a complete 
misunderstanding of the legislative agent's actual role in law 
making. True, he represents clients and seeks legislation favorable· 
to their interests but this is true of all lawmaking, even the most 
idealistic. The legislative agent performs an invaluable service." 
And, at page 988: "The lobby was a term of contempt applied to 
those persons of shady reputation who haunted the corridors and 
vestibules of legislative halls to buttonhole the lawmaker and by 
some illicit influence sway his vote. Today. it is esteemed by many 
as the most complete and best organized source of information on 
many public questions." Now, the term "lobbying" is a word of 
general signification and scope. To some it means one thing and to 



140 Morning Session, July 15, 1942 

others it means something else. Accordingly, any regulation of the 
subject seems to be a matter which calls for more certain and def­
inite detailed provision than is generally regarded as appropriate 
for insertion in a constitution or organic law. Be that as it may, 
the seventh paragraph will be noted in more particularity. 

The first provision is, "lobbying in the legislative chambers of 
either house shall be prohibited." In view of the fact that there 
is no standardized or definite legal significance to the term "lobby­
ing," this provision leaves open to doubt just what conduct is sup­
posed to be prohibited in the legislative chamber of either house. 
That "lobbying" is not a definite term is illustrated by the fact that 
the Commission at page 17 of its Report (p. 917) speaks of "free rein 
for all kinds of lobbying." "All kinds" means maybe there is more 
than one. I don't know what kind they are referring to but "all 
kinds" indicates there is something indefinite about it. So the 'first 
point that is suggested is that if there is to be such a provision in 
the Constitution, it should more definitely indicate what is pro­
hibited, than just the mere use of the word "lobbying." One 
definition of "lobbying" is, "to address or solicit members of a legis­
lative body in the lobby or elsewhere with the purpose of influ­
encing their votes." If this is a correct definition, it is well to 
note that nothing is said by the Proposal as to whether legitimate 
or not or whether by direct personal conversation, by telephone, or 
by written petition. Further, it says nothing concerning whether 
the person "lobbying" is lobbying on his own behalf or on beha1f 
of himself or others similarly situated or on behalf of others for a 
recompense or fee for himself. 

The quoted provision prohibits lobbying "in the legislative 
chambers of either house." It does not prohibit lobbying else­
where. But it would seem that if any corrupt practices ·were to be 
attempted they would be more likely to occur elsewhere. That 
being so, why should we confine any regulation to chambers of the 
House where there is less likely to be corruption than elsewhere, 
where there might be more likely to be some if we assume there is 
any. 

The suggestion that the Legislature is to be in continuous 
session during the ninety days period implies that there would be 
considerable restriction of opportunities for constituents to express 
their views to members of the Legislature. 

In contrast with this provision about lobbying is the other pro­
vision at the top of page 35 of the Proposal (p. 932) copied from 
the present Constitution, which reads as follows: 

"The people have the right freely to assemble together, 
to consult for the common good, to make known their opin­
ions to their representatives, and to petition for redress of 
grievances." 
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It does seem that the best place to present a petition for redress 
of grievances is to the Legislature when it is in session. That is 
the time when opinions or petitions may be relevant. The exercise 
of the right named in the Bill of Rights as to presentation of griev­
ances and making known opinions to the representatives of the 
people would be threatened by this general prohibition against 
lobbying. 

The suggestion is that the legislators are to be run through a 
continuous session for ninety days when they may listen to a 
recommended program probably prepared by a non-elected staff 
of a legislative council but not to their constituents. All this will 
tend to produce impotence of the people to influence the course of 
their government. 

There is no required way in which one's constituents may have 
advance knowledge of measures that may be introduced .• and one 
may be unable to contact his representative when the representa­
tive is away from the legislative chamber. Under these circum­
stances he should be allowed to make known his opinion at the 
legislative chamber. It is believed that there is good lobbying and 
bad lobbying and any law dealing with the subject should discrim­
inate between the two. This proposed Paragraph 7 does not make 
this discrimination. 

The second provision of Paragraph 7 is as follows: 

"Persons or associations who engage to influence legis­
lative action shall register with the Secretary of State, dis­
closing the names and interest of those for whom they may 
act, the compensation received or agreed, the measures which 
they may be eng·aged in promoting or opposing and all ex­
penditures made or incurred in connection therewith. All 
such information shall constitute a public record. The Legis­
lature shall impose suitable penalties for violation of these 
pro vis.ions." 

The word "engaged" has many and indefinite meanings. It is 
broader than the word "contract." The balance of the clause seems · 
to imply an employment for compensation in that it requires a 
statement of compensation received or agreed. It may be that the 
person or association involved might truly report to the Secretary 
of State that no compensation had been received or agreed, and 
yet that person might be engaged to influence legislative action 
and might still be required to register. There would be difficulty 
and some people would not know whether they were able to speak 
without registering or not. On the face of the provision the Legis­
lature is given no power to construe the intent of the above quoted 
provisions. It says the Legislature is required to impose suitable 
penalties for violation of "these provisions" and not to define what 
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offenses would be deemed improper lobbying but simply to put 
penalties on for the things mentioned in here, and having also in 
mind that back further in the Constitution there is a provision this 
is self-executing, so that that gets to be the statute itself. That is 
the offense. Now you put the penalties on, it says. 

It is to be repeated that nowhere in Paragraph 7 is there any 
indication limiting the provisions to those practices which might 
be denoted as corrupt. The whole paragraph tends to impede free 
communication between the people and their duly elected repre­
sentatives, while the legislative representatives may listen to the 
Governor and the proposed legislative council. 

The more this matter is considered the more one will incline to 
the view that the intricacies and ramifications are such as to make 
the matter one for legislative regulation rather than for inclusion 
in a Constitutional provision, certainly not such a Constitutional 
provision of the indefinite character c01weyed by just the general 
word "lobbying." 

'rhe next provision of Article III is headed "LegislatiYe Coun­
cil." Before going into the details on this subject, it may be noted 
that there is a provision for the Attorney General to serve on this 
proposed council in the absence of the Governor. One of the speak­
ers this morning spoke about what a good thing it wonld be to 
have the Governor and Legislature sit down together, bnt bear in 
mind that the Governor would not have to sit down together if he 
didn't want to; he could send his Attorney General over, under 
this clause. This clause about sending the Attorney General over 
is impossible to reconcile with the provisions in Article IV, Section 
I, Clause 6, to the effect that in the absence of the Governor from 
the State or his temporary inability to discharge the duties of his 
office, they shall devolve upon the head of the Department of Tax.:. 
ation and Finance. Possibly the two provisions would be con­
strued to mean that the head of the Department of Taxation and 
Finance would exercise the powers and duties of the Governor in 
his absence in all cases, except with respect to the legislative coun­
cil, and in that case the Attorney General should do it, but if that 
is the intention it does seem that i~ would be he better to reconcile 
the seeming conflict by express language rather than to leave it to 
interpretation and construction. 

Coming now to the merits of this proposal, we are unable to 
arouse any enthusiasm for it. On a first reading, doing it super­
ficially, one may get a favorable impression from the high so1~nd­
ing statements as to what the legislative council shall do. ·while 
the proposed presence on the council of the Governor or, in his 
absence, his Attorney General seems inconsistent with the separa­
tion of powers and distinct coordinate departments of the Govern­
ment to which we haw been accustomed, the proposed presern·e of 
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the President of the Senate and of the Speaker of the House of 
Assembly and the majority and minority leaders in each House 
may seem to provide sufficient check against undue influence by 
the executive in the proposed legislative council. I might say in 
passing that in Kansas, where the legislative council idea first took 
root in its modern form in 1933, the Governor is not included in 
the membership of the legislative council. A legislative council 
made up of members of the Legislature, not a combination thing 
like this proposal, is what they have. I think that is so in Mich­
igan. I don't know of any State that has such a thing as a legis­
lative council that has a Governor on it, but I don't speak with 
positiveness with regard to that; I don't know whether there is any 
or not; all I know is some organization, something about municipal 
research, some kind of organization set up a model Constitution 
and they put in some clause like this to have the Governor as part 
of the legislative council. I don't know whether or not any S'tates 
have adopted it yet; I don't think so. 

The more closely the provisions of Section V are considered, the 
more it is realized that it is implicit in this section that the real 
activities of this council would not be carried on by the elective 
officers on the council. They would be carried on by what might 
be considered the staff or permanent organization which Section V 
seems to contemplate. At page 18 (p. 918) the Report says that the 
council would investigate important legislative problems which re­
quire technical competence. Also, ·that during the session its pro­
gram would form a guide for the most efficient use of legislative 
time, and after each session the council will follow up important 
new legislation to check upon its practical results in operation. At 
page 17, near the top (p. 916) the Report says that the council 
will act as a contact between the legislative and executive branches 
of the Government. 

It seems to us that if the Governor wants to contact a member 
of the Legislature or vice versa the contact can be much better 
accomplished by direct effort than through the intermediation of 
someone else, or that if it should happen that the Governor and 
the Legislature were at such odds that personal contact was im­
possible, no amount of legislative council staff intervention would 
alleviate the situation. The research and consultative services and 
the technical studies and a formulation of the program would 
probably not fall to the members of the Legislature but to the 
permanent staff of the council. 

In our view there is no point to setting up this subsidiary bu­
reau of non-elected persons fronted by some ex officio officials who 
were elected. The tendency of the proposal would be to have a 
bureau of non-elected officials telling the Legislature what to do. 
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Mark you, this council is to have a program and draft bills in 
shape for the consideration of the session of the Legislature. 

We do not think there is any problem of sufficient importance 
to call for legislative action that will not occur to the Governor or 
some member of the Legislature. If the measure seems to the Gov­
ernor in public interest, he can communicate that fact under pres­
ent practice. If it seems to a legislator to be in the public interest, 
he can bring it to his fellow legislators. If the matter will com­
pletely escape the attention of the Governor and not be brought 
to the attention of any member of the Legislature, it is not of suf­
ficient importance to deserve action of a Legislature in a democ­
racy. Members of the Legislature are elected to make the laws, 
to decide on the policy that should be enacted into law, and we 
prefer legislation drafted and programs formulated by elected offi­
cials. It is the people's Government. If they do not want any meas­
ure bad enough to stir up some of their elected representatives about 
the matter, we see no reason why the taxpayers' money should be 
paid to a lot of supposedly independent researchers and program 
makers who never carried a precinct to hunt around for a program 
of legislation that the people do not care anything about. Such a 
staff of legislative guardians would be a fertile field for backstage 
wire pullers and a breeding place for schemes to subordinate the 
Legislature to departmental despotism. 

We see no need for a legislative council but if there is to be 
one, let it be made up of designated members of the Legislature 
who will hold hearings when matters coming to their attention 
seem of sufficient importance to deserve it, and who sha:ll be paid 
commensurate to the time required in their work. The same money 
that would have to be appropriated for the upkeep of a non-elective 
staff of the proposed legislative council could be employed to better 
use by paying it to members of the Legislature. This needs no Con­
stitutional amendment. Legislative act would suffice, if you wanted 
to have such a thing. 

One thing about this it seems to me has been distinctly over­
looked in the remarks which I have heard concerning it is the 
program-making feature of the legislative council. Some States 
have a reference bureau, legislative reference bureau, where is 
carried on the work of the supposed experts, solely of a c·lerical and 
technical nature, but that is no program making and that is a dif­
ferent thing, and that js the thing I think some of the advocates 
of this measure have confused it with. Now, just how is this legis­
lative council going to ''Tork in this situation~ Suppose it should 
happen that we have a Governor of one political persuasion and 
then we have, we will say, a President of the Senate of one party 
and Speaker of the House of Assembly that is of another. This is 
assuming that the legislative members themselves are going to 
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work. The minority leader and majority leader balance off against 
each other. That makes that even. We will say a Republican Pres­
ident of the Senate might be on one side. The Democratic Speaker 
of the House of Assembly might be on the other side. There you 
would have them balanced up. The only fellow who could break 
the tie, fix it up all right, straighten things out, would be the Gov­
ernor or Attorney General. That would be one case where it 
worked out that way. rrhere again, where is the majority or minor­
ity member going to get his voice as to what he should advocate or 
support when he gets on the bureau? Where is the S'peaker and 
President of the Senate going to get? Are they going to abolish 
the party platform or are they going to hav~ party caucuses just 
the same? If these fellows don't go in and vote the way the party 
wants them to, I guess they won't be President of the Senate or 
Speaker next time, so for all practical purposes this won't be of 
substantial benefit as far as we are concerned, and at any rate 
anything of the sort should not be stuck into the Constitution. Too 
many experiments should not go into the Constitution. If you want 
to do anything along that line, work it out by legislative act rather 
than by the Constitution. 

MR. SUMMERILL (Presiding in the absence of Mr. Schrveder) ~ 

We will reserve the right to give you the floor when you come 
back, and we will adjourn to two o'clock. 

(Recess.) 
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Afternoon Session 

on 

Proposed Revision of the New Jersey Constitution 

Article III, "Legislature" 

'l1he Joint Legislative Committee re-convened in the Assembly 
Chamber at 'rrenton on Wednesday, July 15, 1942, at two o'clock 
P. M., pursuant to announcement previously made. 

Mr. Summerill, presiding in the absence of Mr. Schroeder, 
opened the Hearing and the Hearing proceeded as follows: 

MR. Sul\IMERILL: Mr. Chance you may have the floor. 
MR. CHANCE: Mr. Chairman: Just one or two other thoughts 

about the legislative council idea. If we assume that the legislative 
members of the council ·would really do some substantial part of 
the program-making, we would have an interesting spectacle if it 
so happened that in between the recesses, the members got together 
and got up this fine program that was going to be submitted to the 
next session of the Legislature, and that just before the next 
session your two years would come around and they had had an 
election and it turned out that the men ·who had been on the coun­
cil, or some of them, had failed of reelection-it would be an inter­
esting spectacle to a new member vd10 just came down, elected by 
his people, to take some stand pursuant to some platform that he 
had run on, and then, when he spoke about it with his associates, 
they would say, "Oh, no, you mustn't do that. \Ve had a program 
here that was prepared by a legislative council." And he would 
say, "Who is this legislative council~" "Oh, that is the lame ducks 
who did not get elected over again. They gave you a program; the 
people repudiated them; but that is the program. You people who 
got elected must not go along on what your platform said, or what 
the people want. Take the program the non-elected man gave you." 

Then, there is another question about it. vVho is going to get 
the technical expert:.; a]](l 'd1ere are they coming from? \Ve have 
heard that t1L' appoi11tiw pcnrer is an exetntiw power. \Vhether 
it is or not and how nnwh, \\'e shall talk about on the llrxt occasion 
when we _come to the execntin• and administratin' l1eac1i11g. 'l1here 
is an Article about it bnt I mention it in passing because perhaps. 
if that is an execntiYe funetion in the estimation of those who ad. 

14(:) 
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vocate the legislative council, they are advocating that this staff, 
the so-called experts and program-makers, would be selected not 
by the Legislature but by the Governor-an instance again of 
having the policy of the Legislature determined by somebody other 
than the Legislature. I maintain that the only way in which we 
can make a legislative council like they talk about here operate 
successfully ''rnuld be to abolish the two-party system, because if 
you are going to h~ve the two-party system, the Minority Leader, 
the Majority Leader, the Speaker of the House, and the President 
of the Senate will be just as much Democrats and Republicans 
when you have a legislatiYe council as they are now, and they will 
be just as much bound by party caucuses on the outside of the 
legislative council as the:, are by caucuses held under the present 
system. So I maintain that this legislative council idea has nothing 
of substance in it except insofar as you might substitute instead 
of a legislative council, a legislative reference bureau, where you 
would have clerical and technical work, done only, when asked by 
the members of the Legislature; in other words, let them be your 
Charlie McCarthy instead of the Legislature being the Charlie 
McCarthy of the so-called experts and program makers. 

By the way, the first time they ever set up one of those legis­
lative councils there vvere no legislative reference bureaus-the 
kind of thing I was talking a bout. 

Turning to Section VI, Paragraph 4, the present Constitutional 
provision against intermixing in one and the same act such thi11g.1 
as have no proper relation. to each other is carried on, but with the 
exception that any law recommended by the legislative council 
which has just been mentioned and the permanent law revision 
agency to be mentioned in a moment are not to be subject to this 
prohibition. In other words, no matter how intermixed matters 
are in the same act, the mixing is not to be objectionable if done 
by the legislative council or the law revising agency. 

If improper influence may result from intermixing things 
which have no proper relation to each other, no good reason is seen 
why a legislative council should be allowed to intermix things that 
could not be intermixed when recommended and introduced by an 
individual legislator. 

The next provision that will be noted is Paragraph 7 of Section 
VI. Here we have a provision which would allow the Le~dslature 
to "incorporate by reference with present and future effect any 
provision of Federal public law or any Federal administrative rule 
or regulation relating to the regulation of industry or commerce, 
or to taxation, or establishing technical standards of any kind." 
A remarkable thing about this provision is that it follow~ directly 
after Paragraph 5, vvhich forbids the revival or amendment of a 
New Jersey statute by reference to its title, and Paragraph 6~ 
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which says that no act shall be passed which shall provide that any 
existing law, or any part thereof, shall be made or deemed a part 
of the act. The New Jersey act has to be inserted in full, but 
Federal laws which are much more numerous and much harder to 
find can be incorporated by reference and, not only could law be 
incorporated under this provision, but any rule or regulation of 
the Federal Government could be made a part of the New Jersey 
law by reference. Leaving out any question of the propriety of 
the Legislature of New Jersey adopting by reference, with present 
or future effect, laws passed by some other la,v-making body, the 
same rule against the iniquity of legislation by reference, which 
forbids such procedure, in the case of New Jersey statutes, should 
apply where it is a Federal rule or regulation or Federal statute 
that is to be adopted. 

We also have in mind that the theory of our National Govern­
ment is an indestructible union of indestructible States and that 
each is supreme within its own field. We feel that the New Jersey 
I.iegislature should pass its own laws and that it is a dangerous 
approach toward centralization in the Federal Government of all 
legislative power, to permit Federal rules and regulations to be 
adopted by reference. 

We have need for the preservation of the proper identity and 
authority of the States in the rapidly increasing trend toward 
greater centralization in the National Gowrnment. 

The eighth paragraph of Section VI about continuous revision 
of the statutory law, to the end that all the law shall be completely 
revised every ten years, bring to mind the terrific cost of the last 
revision of the New Jersey statutory laws. The only other obser­
vation we desire to make with respect to this provision is that re­
vision of all the statutory law would fall a lot short of revision of 
all the law in New Jersey if we are to have only ninety days of 
legislative session and a lot of administrative agencies making rules 
and regulations to have the force of law. In other words, the rules 
and regulations would have to be continuously revised if aH the 
law is to be put together in one place, and if Federal laws, rules 
and regulations were to be incorporated, they too would have to be 
revised, and how could New .Jersey revise them? 

Article III, Section VII, deals with legislative powers. Para­
graph 1 prohibits the election or appointment of any officers by the 
Legislature or either branch thereof except the State Treasurer and 
State Comptroller. The theory back of this proposed change is that 
the appointment of officers is an executive power and should be 
exercised by the executive. Whether the appointment should be 
made by the Governor or not depends upon the position to be filled. 
in the present Constitutional set-up. We are ·not so sure that the 
Governor should have the appointment of all the officers except the 
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State Treasurer and State Comptroller. However, if that is a 
·sound doctrine, there is no need for inserting a provision in the 
legislative Article that the Legislature or either house thereof 
shall not elect or appoint. That matter could be covered in the 
executive and administratiYe Article by saying that all officers 
except the two mentioned are to be appointed by the Governor. 
Incidentally, there is a provision along that line, and further dis­
cussion as to the nature and scope of appointive power and who 
should have it, we will reserve for consideration when the revision 
of Article IV comes up. 

Article III, Section VII, Paragraph 2, deals with labor and col­
lective bargaining. It reads as follows: 

"The right of labor to organize and bargain collectivel~' 
shall not be impaired." Page 39, bottom (p. 937). 

It is believed that the submission of this proposition to a refer­
endum at this time vvould do more harm than good. It would in­
troduce argument and dissension in a 'field where events happening 
abroad make important, if not imperative, concentrated effort on 
the part of both employee and employer. 

The difficulty in this connection is that while everybody seems 
to agree that labor should be allowed to organize and bargain 
collectively if there is anybody to bargain with, nobody seems to 
agree as to the scope of that right and what activities it connotes 
and impiles. Accordingly, to submit for argument and subsequent 
vote the question of whether this uncertain and undefined right 
should be frozen into its present form by a Constitutional pro­
vision against impairment, seems like a sure way to promote dis­
sension. 

The Report says, of this Proposal: 

"The unalienable right of the workingman and woman 
to organize and bargain collectively is recognized." 

In reality, however, the proposed paragraph goes further with 
recognition; it goes toward perpetuation by stating that the right 
shall not be impaired. It confines the right in its existing form 
and scope when so few agree as to what is the existing form and 
scope. 

Some assert and some deny that the right to organize and bar­
gain collectively carries the right to have a closed shop, to employ 
coercion and strikes to attain that and .other objectives, to resort 
to sit-down strikes and even violence to attain the purposes of 
organization. Some say that a man's right to work does not exist 
unless he pays initiation fees and maintains membership in a labor 
organization and that assertion to the contrary is interference with 
labor's right to organize, while others as strenuously deny that 
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this i~ so. Some say that for an employer to tell his workmen the 
truth about a labor union and its activities is an unfair 1abo1 
practice trespassing upon the right to organize and bargain collec­
tively. Others deny this. 

All of these differences and others would be thrown into the 
election if this clause were submitted to referendum. rrhis is 
believed to be contrary to the best interests of all concerned at thjs 
time. 

Apart from the uncertainty as to the scope of the right which 
this clause purports to freeze into permanent form, there is the 
further consideration that while the war continues the field of 
State control over this matter is likely to have a constantly nar­
rowing scope. So far as the right to .organize and bargaiu collec:­
tively is presently of much importance, it is in the field of larger 
industry and in war work. rrhese are subject to Federal control 
and so it now makes no difference what the State Constitution says 
on the subject. As to such industry, the National Labor Relations· 
Act, and such Federal regulations as may from time to time cover 
the situation, will control. Conditions are in a state of flux and 
there is no certainty that the Federal la-ws and regulations ·will 
continue to regard the scope of organization and collective bargain­
ing to be precisely what it is now. An undesirable situation would 
result if Congress should change its definition or scope of the right, 
and New Jersey were left powerless to fol1ow Congress insofar as 
employment within New Jersey jurisdiction were concerned be­
cause of a clause in the State Constitution preventing the State 
from making needed new laws or regulations on the subject. 

As a matter of fact, this subject should be left for the Legisla­
ture to regulate in such manner as time and experience may proye 
to be practical and just, and in cognizance with the Bill of Rights. 
Moreover, we think it had better wait until the boys get back from 
the war. They will want to be heard from then as to the terms 
under which they may work, and the Legislature should not be 
so restricted by the Constitution that it could not even consider 
whether those who fought for their country should be required to 
pay a union initiation fee and continuing union dues in order to 
get a job or keep one. For these reasons, we do not think this par­
ticular clause should now be submitted to referendum. 

The only other proYisions about JegislatiYe powers stated in 
Article III, Section VII, which suggest to us the need for any com­
ment are Paragraphs 6 and 7. 

The sixth paragraph extends the present zoning proyjsions of 
the Constitution so as to allow counties as well as municipalities to 
have zoning ordinances, and it also adds "land uses" to the things 
that can be regulated by zoning ordinances. At present, buildings 
and structures are limited, regulated and restricted, whereas other 
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land uses than for buildings could be regulated. rrhe sixth par­
agraph further purports to give the Legislature power to restrict 
the uses of property adjacent to public highways and other public 
buildings, and the last sentence of the paragraph inserts a new 
provision to the effect that such laws shall be deemed within the 
police power of the State. 

At page 18 of the Report, (p. 918) it is indicated that beautifi­
cation of highways and building parkways are included in the 
changes so as to remove any possible implication from present 
provisions in the Constitution that such power does not already 
exist. We think it would be more accurate to say that the provision 
was designed to escape from express adjudication rather than pos­
sible implication, because it has been held by our courts that aes­
thetic considerations are a matter of luxury and indulgence and only 
necessity can form the basis of the exercise of the police power. 

rrhe seventh paragraph provides that any agency authorized to 
acquire private property for public highways and various other 
public improvements may acquire not only the land necessary but 
abutting property or restrictions or easements thereon "to preserve 
and protect the public highway, etc." It would seem that the prob­
able purpose of this provision was to provide for payment if it was 
impossible to sustain the sixth paragraph which would let the 
public take private property for nothing. 

We feel that the present limitation on the police power should 
not be broken down so as to allow the restriction of the use by a 
man of his own property any more than it is now restricted. For 
this reason we do not favor the sixth paragraph. 

As to the seventh paragraph it implies, according to the pro­
ponents of the Proposal, the expenditure of money for beautifica­
tion. It seems to us that neither now nor for a long time to come 
should authority be given for the spending of money for such pur­
pose. Whatever tax funds may be available should be used for 
paying for the war and not for beautification of the countryside. 
Furthermore, there is an element of unfairness in restricting the 
use of a man's property by restrictions or easements short of the 
fee such as this paragraph proposes. 

So much for the textual provisions of Article III. 
Applicable to all provisions is the question of whether this is 

the time to revise the Constitution. 
The New J erney State Bar Association adopted a resolution in 

which they express the view that now is not the time. Perhaps it 
would be a good way for me to bring before you some of our views 
to just read you the recital in that resolution adopted by the Bar 
Association, and here is what their one recital was-all of this is 
really desirable information but I won't take your time to read 
any more than just this one proposal-"Whereas there should not 
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be submitted to the people of this State any proposed Constitution 
at a time when our Country is at war and so many of the finest of 
our citizens are in the service of our Country, scattered to the far 
ends of the world, and by reason whereof will be unable to have 
knowledge of, consider, or vote upon the proposed changes, and 
the time of those not in the services is entirely taken up in pur­
suits which directly or indirectly assist our National Government 
in furthering the war effort ... " We too think that, in view of 
the fact that there are such a large number of the voters away 
in the service of the armed forces of the United States and that 
many at home who are engaged in, and concerned with, the prose­
cution of the war effort, have not the time to consider revision 
of the New Jersey Constitution with the same attention they would 
give it in normal times. Moreover, the economic situation of New 
Jersey as well as the rest of the world is thrown out of normal 
adjustment. Nations and human relations are in flux. \Vhen peace 
comes the people will find themselves in a situation quite different 
from that which has heretofore existed. 

In the face of these facts, we are not persuaded that now is 
the time for referendum on the revision of the Constitution. We 
have managed to get along with measurable success under the 
present Constitution. Many of the things proposed, if desirable, 
could be done by legislation. Nothing in the first three articles, 
except the questions of adequate compensation to the Legislature 
ctJ.Ht biennial elections, seems to us of sufficient importance to call 
for any referendum now. 

I thank you. 
J\iR. McMANUS : May I ask a question? 
l\IR. SCHROEDER : Yes. 

J\IR. MclVIANUS: I was very much surprised last week to hear 
the State Chamber of Commerce, which as I understand represents 
the voice of business in New Jersey, to be very decidedly in the 
affirmative as far as supporting the general new proposals in this 
document, and I was surprised to see that one section of New 
Jersey business as represented by the Manufacturers Association 
was opposed to every comrirn and every period in the document. 

MR. ScnROEDER : Is this a question or a speech ? 

MR. CHANCE : It sounds like a speech, rather than a question. 

MR. McMANUS: I would like to put the question I asked last 
week. I was trying to find out last week whether what we have 
been hearing is actually the voice of the manufacturers of New 
Jersey or whether it is the voice of the only man in New Jersey 
who likes the Constitution of 1844 as is-sort of a constitutional 
Rip Van Winkle-and I would like to find out if there has been 
any polling or any attempt to ascertain the view of the manufac­
turers of New Jersey by Mr. Chance. 
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MR. SCHROEDER: Do you care to answer that? 
l\/1R. CHANCE: Well, perhaps the best thing for me to do is to 

do like he did. He gave a question that is part speech, and I will 
give him an answer part speech, and my answer is the old saying 
the proof of the pudding is in the eating. We don't see a whole 
lot of manufacturers coming here and saying that I am not 
authorized to say these things for the Manufacturers Association, 
nor do we see a lot of manufacturers saying I don't speak the 
voice of industry in this regard, and when we hear a lot of people 
in the presence of this committee saying that I speak my own 
views and not those of industry, then we will have some basis to 
assume that I am not representing those who have sent me here. 

MR. McMANUS : The answer is "no", then. 
MR. CAVICCHIA: Mr. Chairman, last week Mr. Chance and I 

differed somewhat on the question of grant of powers or limitation 
of powers. I understand, Mr. Chance, that today you have quoted 
a minority opinion in the Parkhurst case to prove your point. 

MR. CHANCE: A minority opinion which, however, was accepted 
by the Court of Errors and Appeals and therefore became a ma­
jority view of the Court of Errors and Appeals. 

MR. CAVICCHIA: Do I take it you still insist the State Constitu­
tion comprises a specification or grant of powers and not a limita­
tion of powers? 

MR. CHANCE: I claim it does both. First of all, it sets you up 
in business. You don't have any legislature if you don't have the 
provision in there which sets you up. That is your grant of legis­
tive power. Then it has other clauses in there which, in order to 
define and limit the s.cope of the broader term, sort of trims it 
down a little. 

MR. CAVICCHIA : You have modified your views of last week, 
is that right? 

l\1R. CHANCE: I don't claim I have modified any view. Perhaps 
one time or another I haven't expressed myself clearly, but I am 
not conscious of any change of view. 

MR. CAVICCHIA: vVell, I will take the liberty of reading some 
decisions, because I was very much interested in our little discus­
sion and I want to read for the benefit of yourself and those assem­
bled here some decisions on this point. For instance, here is one: 
"The legislative power of a state extends to everything within the 
sphere of such power except as it is restricted by the Federal 
Constitution or that of the State." 

MR. CHANCE : What is that? 

MR. CAVICCHIA: Pine Grove Townsh1:p vs. Talcott, 19 Wall. 
(U. S.) 666, 22 L. Ed., 227. 

Another one: "The Legislature of a State does not look to the 
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State Constitution for power to act on a particular subject, but 
only to determine whether the sovereign legislative will has been in 
any manner restricted or limited by that instrument." Platt vs. 
LeC'ocq, 150 Federal Reports 391; McCreary vs. Fields, 148 Ken­
tucky 730, 147 S. W. 901. 

Again: "Questions of power do not depend on the degree to 
which it may be exercised"; Brown vs. Maryland, and so on. 

"A state legislature possesses aH legislative power except such 
as has been delegated to congress and prohibited by the Constitu­
tion of the United States, or is impliedly withheld from it by the 
State Constitution; and the only limitation on its power are those 
of the State and Federal Constitutions and the treaties and acts 
of Congress enacted and adopted under the latter"; Townsend vs. 
Sta.te, 147 Indiana 624, etc. 

Another one: "The State does not act by its people in their 
collective capacity, but through such political agencies as are duly 
constituted and established. The legislative power is the supreme 
authority except as limited by the Constitution of the State, and 
the sovereignty of the people is exercised through their representa­
tives in the Legislature, unless, by the fundamental law, power is 
elsewhere reposed." 

I have some others but I thought they would establish the 
point I made last week. 

MR. CHANCE: If I might be permitted to suggest, all of those 
cases had to do with a consideration of whether the. United States 
Government had power in the particular instance, or whether the 
State Government had power, I think you will find, and so far 
as the United S'tates Congress is concerned, of course the State 
Legislature can pass anything it wants to, assuming it has been 
granted the power, but the question as I gather it is where did 
the Legislature get the power to do those things-simply because 
you set up in your State Constitution the clause which says that 
the legislative power shall be vested in the Senate and General 
Assembly. Having done that, then they did the thing I quoted 
this morning-they delegated the general sovereignty to the Legi;;­
lature. They don't have to give a bill of particulars and say yon 
can pass this kind of law or you can pass that kind of law, such 
as they did when they passed the United States Constitution, bnt 
they just said you can pass all kinds of laws, you are the legislative 
branch, all legislative powers are vested in the Senate and General 
Assembly. Now, I said just a moment ago all kinds of laws-that 
means all kinds of laws that can be passed. You are still subject 
to the Bill of Rights and the things which cannot be passed are 
the unalienable things that no legislature has any power to pass, 
s1v-·h as I mentioned this morning, and bear in mind that taking 
out of the present Constitution or taking out of the Proposal the 
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elause which says all legislative powers shall be vested in the 
Senate and General Assembly-how are you going to keep on 
doing business? The Legislature doesn't have any powers. If they 
don't have any powers except for that, how can you say they are 
not granted by that clause? 

MR. CAVICCHIA: I am sorry; I don't follow you, Mr. Chance. 

MR. CHANCE: The Report says that the Constitutions do not 
grant but merely limit sovereign powers, and I say when they 
set you up in business that is a grant of power and without that 
you have no power. 

l\fa. CAVICCHIA: Let's go to something else, Mr. Chance. On 
the question of a ninety-day session, you said that that is a very 
Rhort time for the Legislature to do its business. 
-MR:- CHANCE: That is right. 

lVTR. CAVICCHIA: Do you have any idea how many days the 
TJegis]ature has been in session to date this year? 

_MR. CHANCE: No, I don't know. You mean actual sessions? 
MR. CAVICCHIA : Yes. 
l\iR. CHANCE: No, I don't know. 
lVIR. CAVICCHIA: I should judge no more than twenty-five days 

as against ninety days which would be permitted if this provision 
were adopted. 

l\fa. CHANCE: But perhaps this is the explanation for that: 
rrhey have had twenty-five days of session but how many days on 
the outside have they been devoting to the matters which they were 
going to consider on those twenty-five days? It may be that when 
you add up all the hours that have been spent on the outside along 
with those which have been spent in actual session, it would go far 
above your twenty-five days. I am surprised there is not more 
than twenty-five actual days, session, but when you add those to 
the days they spent on the consideration of matters outside of the 
sessions, I think you will probably find it has amounted up to a 
Jot of time. 

MR. CAVICCHIA: Until very recent times, say until the last dozen 
years or so, what was the usual length of time the Legislature was 
in session in this State? 

MR. CHANCE: I don't know the answt!r to that one either, but 
the same consideration I have mentioned with respect to this year's 
session would apply to them. They were having opportunities on 
tbe outside for their constituents to consult with them. They were 
considering matters at their offices as well as the legislative cham­
ber, so that the actual number of days in session under present and 
past years is not a true gauge of the number of hours they have 
spent in consideration of legislative matters. 
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MR. CAVICCHIA: rrhat doesn't follow either, because let me say 
this, from my study of the matter I have learned that the usual 
time for our Legislature to be in session, until recent years, was 
about three months, and then they adjourned sine die and didn't 
come back throughout the year unless at. a special call of the 
Governor. 

MR. CHANCE: Here is another thing about it, too: You arE 
talking about one year, but this new program would be for twc 
years, so that if you assume they ·would require the same twenty­
five days now, or that they do according to your estimate now, for 
two years that would make at least fifty days for the same amount 
of actual sessions, plus whatever time they are now able to devote 
on the outside. They would then have to run in continuous session. 

MR. CAVICCHIA: No, they would be subject to call by the 
Governor at the insistence of two-thirds of the members of the 
I-legislature. 

MR. CHANCE: For fifteen calendar days-take a couple of 
Saturdays and Sundays out, maybe. 

MR. SCHROEDER: Any other questions 7 

MR. CAVICCHIA: Yes, I want to clear up a point. I am in­
terested in getting this thing properly before the hearing, Mr. 
Chance. It is not to be understood necessarily that I am for every­
thing in this proposed revision, but I like to have things presented 
in such manner as is fair. For instance, this morning you made a 
great point of the impossibility of forcing the Governor to call 
the session if the required number of legislators requested the 
session. You said, "How can you force him 7" There is an obvious 
answer to that. 

MR. CHANCE': ·what is it? 

MR. CA vrccmA: The power of impeachment. 

MR. CHANCE : You couldn't even get them together to impeach 
him unless he called them or you waited until the end of two years. 

MR. CAVICCHIA: Does it say that 7 

MR. CHANCE: It doesn't say it directly in those words, but it 
seems to me that is the implication. They have their ninety days 
and go home, and stay there until two years goes by and ninety 
days come again, unless they are called together by the Governor 
at his pleasure, and naturally he wouldn't call them together at 
his pleasure to impeach him, and the other instance is by the 
Governor at the instance of two-thirds of the members of the 
Legislature, and if he says, "I don't want them together, I am not 
going to do it," and nobody can make him do it, then I say you 
would have to wait until the next session, the end of two years, 
before you can start the impeachment proceedings. By that time 
the Governor may say, "I am a big shot now; I am going to run 
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for United States Senator; I don't care anything about your job; 
I am going to resign." 

MR. BROWN: Mr. Chairman, my attention has been called to 
Article VI, Section II of the report, which reads in part, "The 
presiding officer, respectively, of each house of the Legislature may 
call it into session for the purpose of impeachment proceedings." 

1\IIR. CAVICCHIA: That is the point I wanted to make, Mr. 
Chance. 

MR. CHANCE: I am very glad to hear that is there. I don't see 
jt but I take Mr. Brown's word for it. If he says it is there, it 
must be there. 

MR. SCHROEDER: The next speaker will be Mr. Kirk Brown of 
Montclair. 

MR. BROWN: Mr. Chairman and Members of the Committee: 
Article III, Section VI, Paragraph 7 on page 39 of the Report 

of the Commission on Revision (p. 937), provides that any Federal 
law or administrative rule or regulation relating to the regulation 
of industry or commerce or to taxation or establishing technical 
standards can be incorporated by reference with present and 
future effect. 

For ninety-eight years we have had a salutary constitutional 
prohibition of this kind of legislation to which the present Report 
adheres in the very next preceding paragraphs. In view of the 
general excellence of the admirable report made by the Commis­
sion and the high character and attainments of the gentlemen who 
compose it one wonders if this provision of Paragraph 7 is here 
by their considered and unanimous opinion or if some undisclosed 
compromise compelled its inclusion. What pressure group was at 
work here? 

Under its shield any of the :B-,ederal administrative rules and 
regulations which change with kaleidoscopic rapidity can be made 
a part of the law of New Jersey. Any rule or regulation of the 
thousands that flow out of Washington can be camouflaged into 
the law though it could not stand the light of day in New Jersey. 
The mere rules of an executive agency not even created by an 
act of Congress and which derives its power only from the decrees 
of the President can be made the law of New Jersey. And all 
these only by a reference to a number, a date or a name without 
a line of disclosure. Washington can legislate for Trenton. An 
Ickes can cross the boundary and become a New Jersey pest. This 
may not be the purpose but can surely be the effect of this provi­
sion. It is under-cover stuff and if left in will certainly imperil 
ratification. It is too thoroughly bad for remedy. It should he 
taken out. 

MR. SCHROEDER: The next speaker will be Mr. Joseph Solimine, 
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.cepresenting the Motor Vehicle .Agents A.ssociation of New J ers.ey. 
MR. SoLIMINE: Mr. Chairman, I don't intend to speak. All I 

do is seek the right to submit briefs against certain provisions of 
Articles III and IV. 

MR. SCHROEDER: You may have that right. Are there any other 
opponents of Article III who desire to speak? If not, we will 
proceed with those who fayor modification of Article III. We will 
now hear from Mr. ·w alter J. Bilder of South Orange. 

MR. BILDER: Mr. Chairman, Ladies and Gentlemen of the 
Committee: 

Most citizens of New Jersey labor under the impression that 
the government of this S'tate is based upon the principles of 
democracy. That is to say, most citizens suppose, for example, 
that the action of the State Legislature, both in the enactment of 
laws and in the appointment of public officials, is a representative 
expression of the will of the majority of all the people in the 
State. How naively wrong this general impression is, is demon­
strated by the fact that eleven of the twenty-one members of the 
State Senate are elected from counties which all together contain 
only 17% of the State's entire population. S'ince the Senate exer­
cises a life-and-death power over all legislation and over the ap­
pointment of most of the State's major officials, it is evident that 
the representatives of 17% of the State's population are virtually 
in a position to dictate the terms on which the public affairs and 
business of the State can be carried on. 

The despotic nature of this political arrangement is aggravated 
to an extreme degree by two additional circumstances, viz: (1) 
that those same eleven dominating counties, containing only 17% 
of the State's population, contain also only 12% (in value of the 
State's total tax ratables, and (2) that only 2% (in va1ue) of the 
State's total annual economic activity is carried on within those 
counties. If there was ever a more irrational dispensation of poli­
tical power in a system of free government of a commonwealth it 
is yet to be reported. It is notable that only two other states in 
the Union share with New Jersey the dubious distinction of having 
a legislative branch in which representation is based upon ar­
bitrary land divisions and not population. Those states are North 
Carolina and Montana. 

How this preposterous situation came about, is clearly and 
readily revealed by the governmental history of this State. The 
Senate is the direct lineal descendent of the colonial "Governor's 
Council" which furnished the precise pattern for the "Legislative 
Council" in the State Constitution of 1776. This Legislative Coun­
cil, in turn, was reproduced essentially unchanged, but with the 
new name of "Senate", in the Constitution of 1844. The grand­
parent body, that is the colonial "Governor's Council" was al-
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ways composed of men of great wealth and prominence. In con­
tinuance of this ruling tradition, the State Constitution of 1776 
provided that a member of the Legislative Council had to be a 
"freeholder worth at least 1,000 pounds proclamation money." 
The same Constitution provided further that that body be com­
posed of one member elected from each of the then-existing thir­
teen counties of the State. 

That arrangement, established constitutionally in 1776, has re­
mained frozen ever since. That is to say, distribution of political 
power made one hundred and sixty-six years ago among thirteen 
counties fairly equal in population and in economical resources 
and importance, and designed frankly to give special representa­
tion to the propertied class, furnishes the whole foundation and 
the sole explanation of the New Jersey Senate. 

rrhomas Huxley once said that old theories often live a long 
time after their brains have been knocked out. Everyone knows 
from history that the same thing is true of political institutions . .A 
political institution will outlive the vital reason for its existence 
so long as it can yield valuable special benefits to those who have 
the power to preserve it. And no better example of this truth can 
be found than the New Jersey Senate. For in sober truth, New 
Jersey's senatorial arrangement places the representatives of a 
very small numerical and economic minority in full command of 
a narrow defile throngh which the main forces of State Government 
must pass; and through that defile, those forces of government may 
pass only by leave of those minority representatives an<l upon 
payment of the ton vvhich they exact. 

In the proposed new Constitution, the present senatorial system 
and its conditioning relationship to the executive and the judicial 
branches through the "advice and consent" mechanism, are incor­
porated virtually unchanged. By failing to excise that arrange­
ment from the body of New Jersey's Government, the proposed 
new Constitution would not merely withhold a priceless public 
benefit, but would inflict a grievous public harm. For, the solemn 
re-enactment of the present senatorial arrangement, in a funda­
mental revisionary process, would not only give that arrangement a 
new lease-of-life, but, by its specious enrlorsemcnt, would serve to 
make that lease-of-life a long-enduring one. And, so Jong as that 
irrational and pernicious system shall endure, thoroughly good 
government in this State will be unattainable. 

All this may freely be conceded, and yet it may be argued 
that revision of the Senate is unattainable because the rural coun­
ties will not give up their dominant position in the Senate and 
be relegated to a proportionate influence in that body. This argu­
ment I would answer simply and directly by challenging the asser­
tion that the disproportionate power which the rural counties now 
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have in the Senate is actually prized by the majority of the citizens 
of those counties. It is not the rural citizens but the rural political 
leaders who lay vehement claim to the predominant power in the 
Senate which the rural counties now possess. The attribution of 
that claim to the rural citizens is sheer ventriloquy. For, the pos­
session of that excessive power is not actually beneficial to the 
rural citizens at all. The only benefit which all (as distinguished 
from a few) of the inhabitants of the rural counties get from 
their political relation to the State, is State financial aid to public 
institutions or facilities located in the rural counties. That aid 
takes the form of financial assistance in the matter of schools, roads, 
and welfare agencies. To the extent that such financial aid fu1fl1ls 
only the actual and proper needs of the rural counties in those 
respects, the state aid given to the rural counties does not derive 
from or depend upon the coercive hold 'vhich the political repre­
sentatives of those counties have upon the State Government. The 
fruits which that coercive hold yields do not go to the people of 
the rural counties but to the political leaders in those counties or 
to the pressure-groups or special interests which those political 
leaders may occasionally serve. It is these special beneficiaries of 
the senatorial system who have reason (but not good reason) to 
claim for the rural county populations an inalienable right in 
perpetuity to their disproportionate representation in the Senate. 

I am firm in the belief that if the rural citizens were folly 
informed and fairly appealed to in the matter, they would be 
public-spirited and far-sighted enough to relinquish iheir excess 
of power in the Senate, for the public good. Nevertheless, if it 
should prove impossible to win the rural citizens to a new and 
democratic dispensation, let no one imagine that the urban regions 
of the State will be resigned forever to a political fate decreed a 
century ago. Let no one imagine that 83% of the State's inhabi­
tants will indefinitely endure the frustration of democratic proc­
esses by the paper tyranny of the remaining 17%. Let no one 
doubt that a way will be found by the overwhelming majority of 
citizens, to break this i~1sufferable bond; yes, even to break it not 
merely :figuratively but literally. For it is not fantastic to suggest 
that an unrelaxed obstinacy on the part of the rural sections, un -
der critical conditions, might produce a movement which would 
lead finally to their enforced organic separation from the urban 
regions of the State. If such a profound political reorganization 
should come to pass, the rural citizens would then surely have a 
full measure of political supremacy; but how much or little it 
would profit them, is quite another matter. 

-While sitting in this room, I have chanced to look closely at the 
Great Seal of the State stationed high above the rostrum; and I 
have observed the figures of the three plows depicted on the 
shield. Those tell-tale figures prompt me to remark that the State 
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Seal proclaims both an illuminating truth and a manifest un­
truth. The truth is that when the present structure of the S'tate's 
government was fashioned, the State was an agricultural econ­
omy in which the fertile soil was king. The untruth is that this 
State remains today an agricultural economy and is not largely an 
industrial commercial economy in which kingship is shared by the 
machine, the airplane, and the radio. The State Seal, however, is 
no more symbolic of a dead past and a present unreality than the 
anachronistic Senate, the political instrument of a land-aristocracy 
that vanished almost a century ago. 

Mr. Chairman, I desire· to submit a lengthier memorandum. 
MR. SCHROEDER: You will deliver that to the Secretary, please. 

MR. SUMMERILL: May I ask the gentleman a question? 

MR. SCHROEDER: Will the gentleman submit to a question? 

MR. BILDER: Yes, indeed. 
MR. SUMMERILL,: Your contention is that representation in the 

S'enate is determined by acres then, and not by population. 
MR. BILDER: My answer is to point to the Constitution itself, 

which says each county shall have one Senator. 
l\'fR. SUMMERILL: That is the same as in our Federal Govern­

ment-the United States Senate. 
MR. BILDER: That is true. 
l\'IR. SUMMERILL: Your objections go for the Federal Govern­

ment as well as the State Senate? 
l\fa. BIWER: Yes, sir, theoretically, and I would be willing to 

argue that at length, but when you come to read my memorandum 
you will see I have dealt with that, I have dealt with the point 
made in favor of the system that it is copied from the Federal 
constitution. That is erroneous. The present New Jersey State 
setup antedates the Federal constitution by eleven years. It goes 
back to the Colonial Governors Council, which is even many years 
older still, but certainly it stems directly from the 1776 Constitu­
tion of this S'tate, which is eleven years older than the federal, so 
you can't say we copied from the Federal. And I also say the 
reason each State of the thirteen original States was given a Sena­
tor was not out of regard for political theory or democratic prin­
ciples, but to make a deal between thirteen independent sovereign­
ties virtually nations from the standpoint of political science, who 
wouldn't come in on any other basis. You will remember how it 
was dominated-the great compromise-and by those very words 
"great compromise" you see the entire destruction of any supposed 
analogy which would justify the retention of the system on that 
ground. 

MR. SUMMERILL: But regardless of the history of our State, the 
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way it grew up, as to the representation in the Senate and United 
States they are both practically the same, isn't that right~ 

MR. BILDER: No, because the counties are State agencies; the 
States are not federal agencies. Every State is a sovereignty and 
the counties are not sovereignties. The county is by definition a 
division of the State for State agency purposes-one, for State 
electoral purposes as when we vote by counties for Assemblymen 
and Senator; and two, as a governmental instrumentality of the 
State. The courts are forever saying the county is a State agency 
or instrumentality for State agency purposes, and the counties 
didn't get together to form the State of New Jersey. 

MR. SUMMERILL: But on roll call in the United States Senate 
and roll call in the Senate of New Jersey, the effect is the same 
as to passage of a bill. 

MR. BILDER: Of course, if you say two things are just alike be­
cause they happen to work alike; it is like saying two machines 
are the same thing because they operate on the same mechanical 
principles. 

MR. SCHROEDER: rl'he next speaker will be Mr. John Bauer, 
representing the Committee on Constitutional Convention. 

MR. BAUER: Mr. Chairman, Members of the Committee: I do 
not exactly represent the Committee on Constitutional Convention. 
I made a study and prepared a report for one of the leading 
members .of that committee; namely, :Mrs. Robbins, and I am pre­
senting here a summary of a part of that report, which I should 
like to submit later. Now, for the purpose of my discussion, to 
get clear before you just what I am driving at, I should like to 
separate the provisions with respect to the legislative part of the 
Constitution between those features that have to do, first, with 
function or powers or purposes, and second, those that have to do 
with structure, ways, procedure. Now, with regard to the first­
that is, the functions and powers and purposes-I would say that 
I am heartily in agreement with the Constitution as it is pre­
sented. I should go in some respects a little farther in setting out 
particular requirements. At the same time, I think for practical 
purposes I would probably omit a few of the matters, some of 
which have been referred to, because they do arouse particular 
controversy. But what I do like is that, with relatively few ex­
ceptions, the Legislature is made the policy making body of the 
people with regard to a11 matters that concern the public interest. 
That, in our democracy, is the function of legislation and it 
should not be impaired. It should stand clear. The Legislature 
has the responsibility to determine policy, to fix poliey in the in­
terests of the voters. That power, that function, I think has been 
clarified and set out more definitely, the responsibilities are made 
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more clear than in the old Constitution, and instead of this mean­
ing a subservience of the Legislature, it means an enlargement of 
it. However, when we come to the second class of provisions, hav­
ing to do with structure, with means, with procedure, I think the 
proposals fall far, far short of what we need for the Legislature 
of this S'tate with respect to modern and future conditions, with 
which we shall have to deal. The period ahead of us, because of 
the war and because after the war they are going to increase tre­
mendously-they have increased tremendously-the responsibili­
ties of legislation-the Legislature will have to deal with new con­
ditions and more complex conditions than ever before. References 
have been made to the federal government. You will have to deal 
more with Federal policies in the greater coordination of State 
policy with national policy. You will have to deal more with na­
tional agencies. You will have to deal more with municipalities 
and as between different industries and between different levels 
of social conditions and you will have to deal directly more with 
positive economic undertakings than ever before. Consequently, 
the responsibility is greater than ever that we shall have a Legis­
lature that can function. The difficulty with the proposals, with 
the plan as it is presented, is that it shackles action. 

Let me present to you, for the purpose of my further presen­
tation, what I conceive in our democracy to be the criterion for 
a policy making body. The first criterion is that it must be really 
representative. The legislative members must really represent the 
generality of people. The members must have close, vital, direct 
contact with people. Any individual, any group, who has an 
idea he thinks is worth while, a proposal that should receive con­
sideration, should have access to the representative and he should 
have reasonable assurance that his ideas and suggestions will really 
receive consideration. That is representation-close, vital connec­
tion between the electorate of the people and the representatives. 
Secondly, the second criterion is accountability. After the repre­
sentative function has been exercised, after a vote has been taken, 
after a policy has been determined, each individual ought to have 
accountability, and the structure should be such that if I as a 
citizen, anyone as a citizen, don't like what my representative has 
done, I can get at him and charge him with responsibility. The 
third must be continuing activity interest, continuing concern 
with public matters. And fourth, there must be no substantial 
conflicts of private and public interests. The Legislature is deal­
ing with public interest. There must be a minimum of conflict 
between private and public interests. Here in these four ele­
ments I think our past Constitution and proposed Constitution, 
with respect to the legislative function, missed by far providing 
that kind of structure and functioning that we need in order to 
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meet the new conditions. I will now refer to the Constitution-­
that is, I refer now to the new Constitution with respect to that­
what are the difficulties? rrhe difficulties are the defects. There 
are a number of them. I have mentioned, I will say, three major 
ones. In the first place, two bodies. I would say the continuance 
of two bodies to legislate with regard to the same subject matter 
of policy is a handicap, it is conflicting, it impairs action. S'econd: 
too many representatives-sixty, twenty-one-sixty in one body, 
twenty-one in the other body. How on earth can I as a citizen, 
whatever proposal I may have, however important I may deem 
it to be or however important a large group of people may deem 
it to be-how on earth can we get representation? I have had 
experience before the Legislature of the State of New Jersey in 
respect to just that. It was a hopeless thing to get the proposi­
tion that I and a large number of people thought vital--we couldn't 
get consideration. Our representation ·went by default, it was 
frustrated, and any body, any legislative body that consists of 
two houses of twenty-one and sixty members will result in frustra­
tion of representation to a very large extent, and it can't be other­
wise. 

Finally, the third point is with regard to the manner of elect­
ing our. representatives. I have no particular quarrel with re­
gard to the manner of electing representatives for the Senate. 
I agree very much with what Mr. Bilder said. I think the whole 
business of structure needs re-study and re-consideration in the 
light of present-day modern conditions, future requirements and 
functions, and a lot of it, as Mr. Bilder says, I think requires re­
consideration in the light of the future, not in the light of what 
was good in 1776. Maybe the 1776 provision is good today, but 
let's look at it and see whether or not it is good today and revise 
it accordingly if it is not good. For the Senate, I haven't any 
great quarrel about the representation of the Senate. I live in 
Essex County, Montclair, New Jersey. I can find out pretty well 
what each Senator stands for and I can go to him, I can tell him 
what I think of him if I don't like the way he voted, but when it 
comes to the Assembly, ladies and gentlemen, I am lost-there are 
twelve of them. I have got a mass vote, and how can I know 
twelve of them unless I spend all my time-and I do happen to 
be fairly busy, pretty nearly everybody I know is fairly busy­
and the result is it is just mass stuff and we don't know our repre­
sentatives and we can't get representation and the whole idea 
of representative government for policy making is frustrated. 

S'o, I come to the general history and state this: I think, with 
regard to the proposals, first of all representation is to a large 
extent frustrated for the reasons I have mentioned--two bodies 
and the way they offset each other and the multiple representa­
tion, as we have twelve from Essex County. The thing doesn't 
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work. Whatever justification there may have been originally has 
long disappeared. lJadies and gentlemen, it is a foolish thing, 
it is an anachronism that ought to be stricken off. There is no 
longer justification for going on with that sort of monstrosity in 
the way of representative structure. 

The next is accountability. Suppose I don't like what the 
lJegislature has done. What can I do about it? All I can do 
about it is to run around. There isn't any way where I can focus 
responsibility. The responsibility is diffused and the individual 
escapes responsibility, accountability, for what is done. In the 
third place there is under the structure, under the proposed struc­
ture and under the past structure, a lackadaisical attitude toward 
the public interest, a casual attitude. It is a part-time job for the 
.... ·dinary, for the average member, and it is inevitably that way. 
lt receives the attention, the consideration, that a part-time job, a 
casual job, under the kind of representation that we have got, 
under the lack of accountability, would naturally get. If I were a 
member of the Assembly or the Senate I would act just as they 
do. \¥ e have a State here of over four million people. The Legis­
lature has to do with policy, ladies and gentlemen, policy making 
with respect to the four million people. It is an enormous busi­
ness and welfare that is accounted for. It isn't any more a casual 
part-time sort of proposition; it is a proposition that requires the 
best ability you can get, with constant attention, continuous de­
votion to the public interest with which it is charged. What is the 
answer? I think the answer is a one-house legislature, a uni­
cameral legislature. The ideal one is suggested by the legislative 
council, seven members say, nine members, seven or nine, eleven. 
I would like some such number. I think such a number could 
function, could perform real representation, would have real ac­
countability. Re-adjust the State on the basis of representation. 
Maybe tke basis could even be shifted so that some State-wide 
representatives, possibly some industrial and labor representatives 
-maybe that whole subject should receive real consideration in 
the light of present conditions. Now, I will compromise. I am 
not so terribly concerned about the county divisions. I don't see 
any very particular conflict of interests between one county as 
territory and another county as territory. I think it would not 
be too bad to continue having a one house body by counties, but 
I should suggest if that were done, to weigh the vote and weigh 
it so that practically there would be the same relative total repre­
sentation as at the present time; that is, you can weigh each 
member's vote part on equal county basis and part on population 
basis-that is simple arithmetic-so that you could have a com­
bination of the two, the old and new. You would have a body 
of twenty-one-larger than I would like, but a workable body. 

As to length of service, four years' minimum-six years prob-



166 Afternoon Session, July 15, 1942 

ably would be better-a full-time job and responsible job, at an 
adequate salary of, I should say-a full-time job, mind you-of 
$10,000 a year, minimum salary, minimum. As we speak again 
here about the Legislature being made unimportant, I would 
make the legislative job the most important job in the State next, 
say, perhaps to the Governor-I suppose the Governor's job would 
always transcend any other-but that there should not be an 
attraction of any other job, a judicial job or administrative job, 
that would take a legislator. I think your conditions should be 
such as to organization to preclude that. A representative from 
Essex County ought to be just such an important person that he 
wouldn't leave that job unless it were for the governorship or 
for the United States Senate or something of that sort. With 
that kind of an organization we could have the best men and we 
could keep the men and they could be continuous on the job. 
There would be real representation, there would be hearings, so 
that the voters could get access to him. rrl1ere could be more 
committee meetings, and I would have practically no prnscription 
about formal meetings. 'rl1is thing about biennial meetings-I 
think the idea of biennial meeting is not a forward step; it is a 
backward step. ·when you are dealing with four milllon people 
and their interest, to haye biennial meetings I think is ridiculous. 
On the other hand, I don't think we ought to require any par­
ticular time of meeting but every member should be responsible 
to keep in contact 'lvith developments so that he knows, he is in­
formed, keeps informed, keeps studying the needs, and has con­
tact with what is doing. There would be committees working on 
various parts of legislation and when any part of legislation is 
ready for action, they ·would have the facilities to come together 
or have periodical meetings once a month to check up. But to 
have biennial meetings under modern conditions to me is ;just some­
thing that disreg'ards the continuous underlying public interest. 
'Die representatives ought to be in continuous contact with the 
administratiYe organization, see how the work of government is 
going. We make exception of powers, which I think is correct, 
but the legislative powers transcend all the others or run into all 
the others. 'rhe Legislature is responsible, after all, for adminis­
tration. If you have set out a purpose and there is provided an 
administrative seti.lp for it and it doesn't work, you are responsible 
to change that and your responsibility should be to follow up all 
the time, continuous study. I think even at that you would need 
perhaps technical assistants that you would employ, but each 
member should be a big enough man and in contact with respon­
sibilities so that on his own account he knows what is doing and 

· that he is representing the people and that he can be held ac­
countable. Under present conditions-under proposed conditions 
-that is impossible. Representation and accountability aren't 
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there and the casualness of the whole job is just out of place 
in modern conditions. The architects of the new setup really, I 
think, agree with what I am saying, and they are compromising 
on a-they are more liberal in their compromising than I am. 
Consequently, what they have done here is set up a legislative 
council of seven. That can function except, again, a salary of 
$1500 precludes a continuous, really honest-to-goodness job, but 
a body of seven can function. Two bodies of sixty and twenty-one 
cannot function, or function very badly. vVell, your program 
would be prepared by seven, and I think the remarks made by 
Mr. Chance with regard to the relation of the seven to the rest 
I think on the main are correct. The work would be done by the 
seven. The rest would be encumbrance, restriction, evasion, at 
best not useful. If they are no good, if the job has to be done 
by seven or by a small number, then why not recognize it and have 
the small number-twenty-one is a compromise-and then lift the 
position in' such a way that the job will be continuously held and 
with the full responsibility for constant contact with public policy, 
constant inquiry, etc. 

As to experience, it is perfectly true that only one State has 
gone to the single cameral basis. I say to you, and I think I say 
it on the basis of quite a lot of experience aU over the Country, 
that in all states with a two cameral legislature there is the same 
waste, the same failure of representation action, the same floun­
dering. In the legislative part, ladies and gentlemen, with our 
present proposed structure, we haven't got the means to meet the 
new situation. In the municipal field adjustments have been 
made so that the legislative bodies have been much more brought 
down to date. You can go over the Country and find a lot of 
cities which, say a generation ago, back in 1900, had the same 
complicated, diffused, large, two-bodied legislature. Most, or many, 
large cities have shifted to a single cameral basis. In every in­
stance I think-I can say I am sure I am correct-there has 
been vast improvement in policy making. Of course, that doesn't 
bring in the layman, but it does put your policy making body 
into a position so that it can function. It will have, let me re­
peat, representation, accountability, continuity, real devotion, no 
conflicts of interests, efficiency. Those are the things we need. 

Now, in closing, I will just say that I think probably everyone 
of the Revision Commission agrees in reality with what I have 
said. I suspect three-fourths of the people or more than that agree 
I am right fundamentally, but can you do this, can you do it, are 
we ready for it? I think we are ready for it if you lead, if you 
put out these ideas and point out the necessity. We face the 
situation of necessity. You can put that idea over with leadership,· 
with explanation, with presentation, just as well as you can some 
of the other things. The executive parts of the Constitution have 
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been pretty well brought down to date and modernized. I don't see 
why the legislative part can't. I think the idea can be presented to 
the people and the people approve it. What I dislike more than 
anything else is to give up what everybody would recognize to be 
the best course for a poor second course on thP grounds of prac­
ticality when really the best course probably would make the best 
practical appeal. At any rate, I should say that this whole thing 
ought to be studied thoroughly and all facts gotten out with regard 
to it and tested out. The voters finally should at least have a 
chance to vote alternatively whether to take either a bicameral or 
one body Legislature. I think it is a matter of such profound 
importance it ought not to be passed by just casually. It is a vital 
thing in our whole representative matter. 

Thank you very much. 
MR. SCHROEDER: We will now hear from Mrs. Edwin Bebout, 

representing the New Jersey League of Women Voters. 
MRS. BEBOUT: Mr. Chairman and Members of the Committee: 

The New Jersey League of Women Voters submitted recommenda­
tions for changes in the Constitution of New Jersey to the Com­
mission on Revision of the New Jersey Constitution. rrhe League 
considers the changes made by the Commission a distinct improve­
ment over the old legislative article and is very happy to see many 
of its own suggestions for change included in the proposed Article 
III as follows : 

Section I, Paragraph 3: A biennial session limited to ninety 
days with the provision for special sessions and their limitation as 
set forth in Paragraph 4. 

Section II, Paragraphs 1 and 2: Four year term and biennial 
elections for members of the Senate. 

Paragraph 3: Two year term and biennial elections for mem­
bers of the Assembly. 

Section III, Paragraph 1: Increase in compensation. 
Comment: Th'€ League suggested a maximum of $1250 annually 

but since the Commission has after thoughtful consideration placed 
it at $1500 annually, we endorse the recommendation. 

Section V, Paragraph 1: The League recommended a Legislative 
Council and we endorse that provision. However, we question the 
wisdom of naming the membership of the Council rigidly in the 
Constitution. We suggest a provision that the Council shall be 
composed of not less than seven or more than fifteen members to 
include the Governor and other members to be chosen by and from 
the Legislature with the further provision that proportionate mem­
bership must be accorded to minority parties. 

Paragraph 2: The League believes that one of the functions of 
the Council should be to provide an adequate reference and bill 
drafting service for all members of the Legislature. 
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We wonder if (a) in Paragraph 2 means that the Council itself 
would introduce bills sponsored by it. The League believes that it 
should. 

The League recommends the following provisions not included 
in its own recommendations to the Commission: 

Section III, Paragraph 3: Restriction on eligibility to appointive 
office in the State. 

Section IV, Paragraph 6 : The Senate shall vote in public on the 
question of confirmation of any nominations to office made by the 
Governor. 

Paragraph 7: The League endorses the restrictions on lobbying 
provided there. 

Section VII, Paragraphs 6 and 7 : Grant of power to the Legis­
lature to limit and restrict the use of certain types of property for 
preservation and protection of highway and other public improve­
ments. 

Objections and further recommendations: 
Section. II, Paragraph 3 : The League is not in agreement with 

that portion of Paragraph 3 of Section II which provides for 
countywide election of members of the Assembly. The League 
recommended that members of the Assembly in counties having 
more than one member should be elected from single member 
districts. 

It is practically impossible for the average voter to have the 
detailed knowledge and information necessary to choose wisely 
from among the large number of candidates presented in county­
wide elections when the number to be elected may be as high as 
twelve. This naturally results in voting for a block of candidates 
without regard to individual qualifications. We believe a change 
would not only increase the voter's sense of responsibility but 
would bring about a greater individual responsibility on the part 
of the Assemblyman. 

An alternative to the district plan which might achieve the 
same result in voter and representative responsibility would be 
the election of Assemblymen by proportional representation. 

Section VI, Paragraph 3 : In place of the words "be read three 
times in each house," we recommend the provision no bill shall be 
passed or become a law unless_ it shall have been printed and upon 
the desks of the members, in its final form, at least three calendar 
legislative days prior to its final passage, unless the Governor, or 
the acting Governor, shall have certified to the necessity of its 
immediate passage under his hand and the seal of the State. 

Another recommendation considered of major importance by 
the League is the following on Referenda: Measures that have 
been approved by one house of the Legislature, but are blocked in 
the other may be submitted to the people at a general election for 
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a referendum vote, by the Governor or by one House of the Legis­
lature or by both the Governor and one House. This provision 
would provide an appeal from the veto power of one House of the 
Legislature on legislation desired by large numbers of the people 
of the State. 

The league also invited serious consideration of a unicameral 
Legislature with the following suggestion as to its composition: 
That it be composed of eighty-one members allotted to the counties 
un the present basis of representation in the Legislature with the 
further provision that any measure, in order to become law, must 
pass by a majority vote which must include at least one vote from 
L:aeh of a majority of the twenty-one counties. 

R.eferenda: It is further suggested that it be provided that if 
a bill received a three-fifths' vote but not one from each of eleven 
counties, the Governor might ~mbmit such a measure to the people 
for a referendum vote at a general election. 

MR. SCHROEDER: The next speaker will be Mr. Manuel Cantor, 
representing the Communist Party of New Jersey. • 

MR. CANTOR: Mr. Chairman, ladies and gentlemen: All political 
power is inherent in the people, declare the Constitutions, both old 
and new. Every speaker at the hearings last week expressed the 
greatest concern that this fundamental principle remain inviolate. 
Since the legislative Article provides the acid test of how the 
principle will be applied in practice, our task is to determine 
whether Article III provides the most democratic forms whereby 
the will of the people of New Jersey can be carried out. 

Limited hearings of this nature do not permit of detailed com­
ment on each provision. Only a Constitutional Convention would 
provide opportunity for proper study and debate. 

There are a number of minor provisions in the Article proposed 
which constitute improyements and which we endorse. But we 
must express our firm conviction that the Article does not, in any 
substantial respect, make the legislative branch a more demo­
cratic or even a more efficient arm of the people. If anything, 
this draft weakens the control by the electorate over the State Leg­
islature. It makes little effort to introduce modern legislative 
machinery. It would perpetuate the lop-sided basis for represen­
tation which Governor Edison so aptly described as the control of 
"acres over people." It would continue to permit a few Senators 
from counties representing a minority of population to stifle and 
subvert the majority will. 

What is there of advantage in a bicameral Legislature? His­
torically the two Houses were a reflection of distinctions in class 
or in the ownership of property. Such tests have long been aban­
doned. The argument that two Houses provide a check on each 
other is not supported by the facts. Rather do they provide oppor-
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tunity for delay and evasion. What a record could be compiled of 
valuable pieces of legislation passed in the New Jersey Assembly 
and killed or buried in the Senate! 

vVe propose a unicameral Legislature. rrhis form has nu­
merous advantages. It represents the people more directly. Greater 
simplicity of organization speeds the legislative process and en­
ables the electorate to follow deliberations with greater ease. It 
places upon the single House full responsibility for its actions. 
There can be no shuffle of bills up and down the State House corri­
dor and in and out of two sets of committees until the measure 
bears no resemblance whatsoever to the original proposal. Is a 
unicameral legislation an innovation? Decidedly not. In Nebraska 
it ·was adopted in 1934. In all but one of the provinces of our 
sister-republic of Canada single-chambered legislatures have 
proved their advantages. Of all the governments of cities in the 
United States of more than 10,000 population, only 14 retain two 
houses, none of them among the 25 largest cities. In truth the 
"check" supposedly provided by an "upper" house usuaJly means 
an "obstacle" to really democratic government. 

vVe are absolutely opposed to meetings of the Leg·islature only 
once in two years. Even in normal times a possible lapse of 21 
months between sessions is inadvisable. The members are not suf­
ficiently accountable to the voters. Minimum current needs of the 
people cannot be met in the best fashion. In the present war and 
post-war world crisis it is unthinkable. The proposal would compel 
intensive action t1.nder the accumulated pressures of two years of 
waiting., When the Legislature finally met it would become a "jam 
session" not a deliberative body. Opponents of social legislation 
would be encouraged into dilatory tactics, secure in the knowledge 
that delay is equivalent to defeat for a two-year period. It is worth 
noting that the recent Constitutional Convention in the State of 
New York considered carefully the proposal for biennial sessions 
and turned it down. 

It is in Section II, dealing with the composition of the Legis­
lature that we have the crucial feature of the proposed revision. 
The proposals are entirely out of harmony with the conditions in 
our State as to distribution of population, industrial composition. 
They perpetuate control of· government based on a century-old 
relationship of rural to urban group interests that no longer exists. 
They run counter to the wishes of the overwhelming majority of 
the people. 

On this problem we make two alternative proposals: 

1. The unicameral body to be composed of members equal to 
the total number of the present Assembly and S'enate, with the 
same number from each County as today, election to be by propor­
tional representation. 
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2. The unicameral body to be composed of members elected 
from legislative or election districts created and apportioned ac­
cording to population, election to be by proportional representa­
tion. If our crusading friends in the Republican Party are really 
interested in the break-up of county machine politics, here are 
proposals to which they should rally with enthusiasm. 

Section III, Paragraph 3, prohibiting dual office-holding would 
be a welcome improvement. But Paragraph 4 which follows ap­
pears ambiguous and inconsistent with its expressed intent. 

We call attention to Section IV Paragraph 2 whieh declares 
"each House shall be the judge of the elections, returns and qual­
ifications of its own members." To leave this provision as it is, 
raises the dangerous possibility that a majority group or party may 
prevent the seating of an elected minority or 1abor candidate and 
thus thwart the will of the voters. Examples of such a situation are 
on record. The same danger is present in Paragraph 3 which de­
clares "each House ... with the concurrence of two-thirds, may 
expel a member.'' A phrase of limitation as to the cause of ex­
pulsion should be added, to protect minority members. 

Section IV, Paragraph 7, relating to lobbying in the legislative 
chambers, tends toward limitations of open and direct espousal of 
social measures by the people. It is likely to deprive numerous as­
sociations and persons of their civil rights including the right of 
petition. Strictly interpreted it would require the registration of 
every person who sends a letter or postcard to his Assemblyman, 
as well as the registration of the names of the members of trade 
unions, consumer organizations, fraternal order, clubs and other 
groups who took a position on any legislative matter. The kind of 
sjnister, behind-the-scenes lobbying that really is harmful would 
not be stopped by this provision. We therefore recommend its 
cleletion. 

The proposal in Section V for a Legislative Council :is welcome. 
But as drawn it wbuld perpetuate monopoly by the present major 
parties. Experience has shown, particularly in New Jersey, that 
it is minority and labor parties that frequently present worthwhile 
social measures that the people need and want. Paragraph 1 should 
be redrafted to give representation on the Legislative Council to 
minority parties represented in the Legislature. 

In Paragraph 3 of Section VI we suggest the phrase "on dif­
ferent days" be inserted after the clause "all bills and joint reso­
lutions shall be read three times." Our New Jersey Legis1ature 
has not always been above attempting to rush through a measure 
before the people are fully aware of what is going on. 

There is one glaring omission in the Legislative Article. The 
power must be reserved to the people by the Constitution to pro­
pose bills; and laws and to enact or reject them at the polls inde-
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pendent of the Legislature. Any progressive, truly democratic 
State Constitution should contain adequate provision for accom­
plishing this through initiative and referendum. Only those who 
fear the people can object to implementing our present indirect 
representative form of government with these additional safeguards 
against inaction or abuse by the Legislature. Many courts of our 
land have declared the initiative and referendum to be a truly 
democratic instrument of modern government-the method consti­
tutionally available to the people to act when the Legislature fails 
to act in their interest. We refer the Committee to a model pro­
vision contained in Vol III, page 1818 of the New York State Con­
stitutional Convention Committee Report. 

The Communist Party submits these opinions and suggestions 
with the confidence that the people of our State desire such revision 
of our Constitution as will bring the machinery of government 
really up to date. We believe it is along the lines of the foregoing 
proposals that the Legislature can establish its sincere and serious 
intention to provide modern, efficient and democratic government 
for the people of New Jersey. 

l\fo. SCHROEDER: -vv e '"ill now hear from Mr. Russell Watson. 
l\fa. WATSON: Mr. Chairman, it is not necessary to speak at 

this time about the matter to which I referred when I asked for time 
as one of the modificationists, but may I say for the record, with 
respect to the ninety days section, during 1941 the Senate and As­
sembly, each, held twenty-nine sessions; during 1940 the Senate 
and Assembly, each, held thirty-six sessions; and that the session 
of 1918, which stands in New Jersey's legislative history as one of 
the most constructive and productive sessions of all, passed two 
hundred ninety chapters, comprising many revisions of the law 
contained in about twelve hundred printed pages; the Legislature 
bad adjourned and the last of the bills was approved on March 
fifth, an indication of what can be done in a session of much less 
than ninety days. 

And I would like to speak also, if I may, very briefly, on this 
matter of equal county representation. The history of the New 
Jersey Senate is not related to the situation which presently exists. 
My good friend, Mr. Bilder, said it is a descendant of the legisla­
tive council which was the representative of the propertied class 
and of the landed aristocracy and that now it is the representative 
of a group of counties which comprise some thirteen or fifteen 
percent of .the population and ratables of the State, showing there 
is no relation between history and the present situation. When, a 
few months ago, I had occasion to give somewhat extended stud~r 
to this subject, I began it with some of the ideas which Mr. Bilder 
has expressed, which on their face seem theoretically sound, and 
ended that study with a different conclusion, that in view of the 
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somewhat unusual, at any rate special, constitution of New Jersey, 
its division between industrialized area and rural area, there were 
different interests, that the equal county representation iu the 
Senate is justified-may I say that now I am speaking individually 
as a citizen of N e·w Jersey and not as a representative of anybody­
that equal county representation is justified. True it is that under 
certain circumstances the smaller counties, with their equal county 
representation, may obstruct desirable legislation. I have no doubt 
in the record such instances can be found, but equally true is the 
fact that if the Senate representation were proportionately based 
upon population, then the smaller counties could by the same 
token get what the larger counties wanted to give them and no 
more, and finally it is in practical effect, if not in historical effect, 
the exact counterpart of the Federal system. True it is that the 
States were, when the Federal Constitution was adopted, indepen­
dent sovereignties. True it is these twent~'-one counties are sub­
divisions of the State of Nevv .Jersey, but the fact is that in each 
case these subdivisions are entities of government, each with dif­
ferent interests, and there isn't a single argument which can be 
made against equal county representation in New Jersey which 
cannot be made with equal force against equal State representation 
in the Congress. ·what is true of one is true of another except 
perhaps in degree, and I submit, as one "\Yho has-and incidentally, 
coming from a county which would not be affected one way or 
another-we would come out about the way we are nmY under 
such a system-but as one who has giYen some thought to the sit­
uation, that the special circumstances of New Jersey not only jus­
tify and warrant equal county representation in the Senate as we 
have it and now know it, but is is argumentatively the correct 
system that can be supported upon the basis of solid argument. 
And then there is one other thing-I spoke of it before--are those 
of us who favor constitutional revision going to center our efforts 
upon what is politically possible and practical and try to get it, or 
are we going to try to reach out for the stars and come out with 
nothing? That is the serious question which we proponents of 
constitutional revision must weigh well and thoughtfully. 

l\fa. ScnROEDER: The next speaker will be l\Ir. H. Earl Probst, 
representing the Ne·w Jersey Farm Bureau and Grange. 

MR. PROBST: l\Ir. Chairman, we will forego the reading of our 
brief and file it with the secretar~'. 

MR. SCHROEDER: \Ve "'ill now hear from Mr. l\forris Isserman, 
representing the State C. I. 0. and American J..Jabor League. 

MR. IssERMAN: l\Ir. Chairman, Members of the Committee: In 
our opening statement last week we said that this provision fell 
far short of what we felt were the objectives which we had hoped. 
the Revision Commission would have arrived at in preparing this 
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document, and it is especially to the representation feature in the 
legislative article to which we had reference. Governor Edison, in 
his inaugural address, made a speech which referred to representa­
tion, which I believe is the finest statement of its kind made in 
this State. It says we now have a representation of acres versus 
the people. As I sat here I made up some figures which in my 
opinion make a mockery and travesty of that part of the Bill o± 
Hights which says that the inherent power is vested in the people. 
Let's see why I think it is so. Taking twelve counties with a total 
population of 798,000, they have 12 Senators and 16 Representa­
tives. The County of Essex, with a population of 837,000, has one 
Senator and 12 Representatives. Well, now, someone will say 
isn't our Federal Government based on the same sort of system; 
isn't that a question of checks and balances? First, I would like 
to point out there is a difference between the federally constituted 
Congress and this Legislature for this reason, that the small States, 
the non-industrial States in the Union, in proportion do not carry 
as much power as the large States; that there aren't as many small 
States as we have small counties; and secondly, we do have some 
sort of balance of power in the House of Representatives. There 
the large industrial States, the States with the large populations, 
can and do represent, as nearly as possible, the majority of the 
people in this country. That is not so in this State Legislature 
because if you take the population of the 12 counties of 798;000 
and add to that Bergen County with-no, I will take Bergen out­
add Hudson County with 650,000 and Passaic County with 
309,000, the representatives of the people representing 1,700,000 
in the State's population have a majority in the lower House o± 
33 Representatives, and the balance of the State has only 27 Rep­
resentatives, so that at any time, under any conditions, the will of 
the people can be frustrated, and from practical experience has 
been frustrated, by a combination of these small counties with one 
or two of the more populous counties. Those of you who have 
been in the Assembly and Senate have seen that happen time and 
again where Essex County and perhaps Essex and Hudson, maybe 
Mercer-it is unusual for you to expect Hudson and Essex to 
agree but they do occasionally-have been unable to put over a 
program, and the will of the people is best expressed in the elec­
tion of the only official in this State by the popular vote of the 
people-that is the Governor-and what do we find? You find a 
Democratic Governor-and by the way, your argument that he 
may be elected from Hudson County doesn't hold water because 
you will find a Democratic Governor elected by the people, Gov­
ernor Edison, who presented you a program at the beginning of 
the session-and what do we find? A combination of small coun­
ties constantly frustrating the will of the people. I don't know 
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what Mr. Bilder said here, whether it is true or not that the small 
counties are willing to give up this power, but I do say that ade­
quate representation, a system of checks and balances, should not 
be merely a system of checks, and that is what we have here. This 
is not a rule in the Senate or in the Assembly of a majority 
checked, wherein the minorities have an opportunity to check that 
majority, but rather an ironclad rule wherein the minorities in this 
State are able to check and defeat the wishes of the people. Not only 
that, but it is aggravated by the fact that some time years and years 
ago there was a decision of our Supreme Court, which has never 
been challenged, that we must have election on the county-wide 
basis. Now, let's look at it. I have appeared in this House and time 
and again spoken to one or another of the representatives of the 
people and said, "I would like to have you vote for this measure, 
which is of interest to the people," and the answer I have gotten was, 
"If I vote for this bill, which our leader-" because after all, if he 
is of your own party he is the leader, and if he is the opposition, 
he is the boss-"because our leader says we can't vote for it and if 
I vote for that particular item I can't go back on the ticket"; and 
then they ask me a very cryptic question: "Can you assure me that 
I can be elected independently~" Gentlemen, from a matter of 
realistic, practical politics, we know it is impossible to elect one 
man running as 'an independent in any of the large counties. As 
a matter of fact, unless you can get recognized and recognition 
from the leader of your party or the boss, you find yourself out in 
the cold, and no matter how good a legislator you are, all you have 
to do is off end the leader of your party, as has happened in some 
situations, to find it has resulted against your coming back into 
office, so that we do not have adequate representation. 

We believe that the least we ought to get out of thiSr-and I 
say the least-is a provision in this Constitution which will set 
aside the Supreme Court decision, because it is our contention that 
the decision did not represent even in 1844 the wishes of the people. 
Now, if we can get that, then we can say to you we have arrived 
at a major objective. If we don't get that, even though we may go 
along with the revision, we say our major objective and our desire 
to have proper representation has been lost. 

Let me for a moment now go to the particular sections of Ar­
ticle III. I am of the opinion that Section III, Paragraph 1, which 
now· provides for a fixing or freezing of the services of a member 
of the Senate and Assembly, does not properly belong in a Con­
stitution. As time goes on, it may be necessary for these legislators 
to sit longer and oftener and devote more time to the duties of 
State. At the present salary of $500, no man, no poor man, can 
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come to this Legislature and do full justice to it unless he is in 
some fashion subsidized, and that is perhaps one of the reasons 
there is so much criticism of our legislators for doing what some 
people might say is unethical and others might merely say is a 
method of getting additional salary to meet their living expenses. 

Section III, Paragraph 3 : I don't know whether the Committee 
on Revision put that particular section in in order to be sure that 
the Legislature wouldn't consider passing any revision or not. I 
have heard a lot of talk that this is important and I feel that that 
does not belong in a State Constitution. The mere fact that ten 
members of the Legislature or fifteen have obtained other jobs 
doesn't mean that they should not have obtained these 0th.er jobs. 
'rhe mere fact that a man has served in the Legislature and be­
cause of his long experience knows the ins and outs of the Govern­
ment and has been a good public servant doesn't mean we have to 
say from now on for one year you must retire and then we will give 
you another job. I know men that have been promoted from the 
Legislature, both from the Assembly and Senate, who in their ad­
ministrative jobs are doing an excellent job, who earned their pro­
motions because of proper industry and loyal service to the people, 
and I say if this provision stays in the Constitution it will do more 
to destroy the caliber and the standards of the House and the 
Senate than anything that I can think of, because good men who 
may want to serve the State will come here and say, "If I take 
this job I can't serve the State for one full year." And we are 
amply protected by Section IV. I do believe that Paragraph 4 
ought to be enforced and ought to be enforced so that no Senator 
and no Assemblyman who takes any job-as a matter of fact, it 
ought to be modified so that no Senator or Assemblyman can hold 
any job in any subdivision of the State, in any municipality, as 
long as he is a member of the House or Senate. Once he resigns, 
that is a different story. 

Section IV, Paragraph 4: We have an objection. We notice 
there, and I don't believe it ought to be part of the Constitution, 
that only those roll calls of yeas and nays should be enrolled at 
the desire of one-fifth of those present. If this a public body, rep­
resenting the people, the people must at all times be able to find 
out how their legislators vote, and I say that that provision ought 
to be changed so that all roll calls are kept. They are public 
records and should be so kept. 

Our objection to Section V, Paragraph 1, is not so much in the 
setup, although we agreed it ought to be a larger body, but the 
fact that there is no provi~ion here that this Legislative Council 
shall meet and hold public hearings. The value of public hearings, 
the importance of having the people given the right to appear and 
petition the Legislature and the Legislative Council, which is in-
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herent in the people as we have said time and again, should be 
embodied and provided for under Section V. 

Section VII, Paragraph 2: The right of labor to organize and 
bargain collectively shall not be impaired. I have already said 
that ought to go in the Bill of Rights and we believe that this 
provision should be included here, not only the right of labor to 
organize and bargain collectively, but also the provision that they 
shall be permitted to engage in concerted activities for their mutual 
aid and protection, and I wish I had the time or opportunity to 
answer the arguments which Mr. Brown presented here today, and 
again I say the limitations of time and the failure or inability to 
get full discussion should make it apparent to all of you that we 
should have a constitutional convention. We believe that Section 
VII ought to be further amended. Not only do we find that the 
will of the people is frustrated because of the method of election 
of Assemblymen and Senators and by the constitutional interpre­
tation as done on a county-wide basis, but we also find that through 
the manipulation of the election laws by the Legislature, no minor­
ity party or no minority group has the opportunity to amply ex­
press their views on election day. There ought to be a provision 
in here which will prohibit the Legislature from tampering or 
passing any law which will prevent such suppression by the 
people, and I mean this: Under our law, and I think it is probably 
peculiar to the State of New Jersey, a candidate for office may be 
nominated by one of two parties. He must determine on which 
ticket he wants to run, and he can't run on two tickets at one 
time. Now, suppose at some future time there is formed in this 
State one, two, or three more minority parties and a candidate for 
Governor is nominated by the Republican Party which the Ameri­
can Labor Party, let us say, is willing to endorse. All we can do 
is to vote for him election day under the Republican banner. We 
cannot, under the present election laws, and it is not a question of 
Constitution-it is a question of legislative enactment-we cannot 
at the present time vote for the Republican candidate on our own 
dcket and have those votes counted. In New York State a man 
may run under the banner of five, six, seven or eight parties, and 
the total vote cast for that candidate represents his vote as against 
the opposition candidate, and if he gets the total vote and majority 
vote on the six tickets, he is declared to be elected as the winner. 
That is one thing we feel ought to be in the Constitution so that 
the Legislature in the future will not be able to prevent a proper 
expression of the will of the people. 

I have heard a lot of discussion on the question of the term or 
time which the Legislature should take to sit. We believe that 
biennial sessions are sufficient. In cases of emergency the Gov­
ernor can always call the :Legislature in session, and I am rather 
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surprised at Mr. Chance's remark that ninety days is not" sufficient 
because if I can recal1, if my memory serves me right, the Manu­
facturers Association and United Slates Chamber of Commerce 
and others have always prayed and said, "Why doesn't Congress go 
home and leave us alone~ This is an unusual position for the 
Manufacturers Association to take, and I cannot see why a Legis­
lature with a Legislative Council, getting on the job and doing the 
work efficiently, as they will be able to do for the State of New Jer­
sey cannot complete their labors in ninety days. Some of us perhaps 
still think that ninety clays is a bit too long and they can go home 
a bit sooner, but by the furtherest stretch of your imagination, 
and it has been proven by what Mr. Watson said that the 1918 
Legislature did. its job and finished it up in two months, I think 
our present day legislators can do the job efficiently and effectively 
in ninety days during a period of two years. 

So, I say with these modifications, if you will make these 
changes, especially the changes in representation, 'Ye believe we 
will have then a modern constitution as far as the legislative 
branch is concerned, fitted properly in the modern concept of what 
true representation will mean. 

MR. CAVICCHIA: Mr. Isserman, earlier in your remarks yon 
referred to a case. YC?u meant State v Wrightson, 56 New Jersey 
Law. 

MR. IssERl\IAN : I can't give you the citation, but that is the 
case. 

MR. CAVICCHIA: Aren't you fearful that the districting of coun­
ties may lead to what was discussed in that case, a gerrymander­
ing, and that actually you would get more politics in that sort of 
setup than you have today? 

l\fo. IssERMAN : You may get more politics but you will prob­
ably get better representation because right now in .Essex County 
the politics-let me not take Essex County-it is too close to home 
-but in most of the larger counties the politics are played from 
the top. If we are realistic we know who goes on the ticket and 
we know what consideration is given for persons to go on the 
ticket. If you have Assembly districts, as you may have them or 
as you may make them, I would still be able to carry on a cam­
paign in Essex Count~r among 80,000 people much simpler than in 
a county among 834,000 when the other 11 or 12 men run on the 
same ticket. That is our difficulty. It won't be one man against 
one man, even if machine dominated or machine controlled, but 
what you are running is one man against twelve, and if I want to 
vote for .r ohn .Jones I will vote for him and maybe cross Cavicchia 
off. The next man will cross Sanford off. The re~•mlt is the ticket 
inevitably must win. That is the result of it; that is the reason ·we 
feel Assembly districts will help--even if they gerrymander-we 
anticipate that. 
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MR. CAVICCHIA: In your original figures, I didn't get your 
point. You added up Hudson, Essex-

MR. IssERMAN: I have taken Hudson and Passaic and Warren, 
Sussex, Somerset, Salem, Ocean, Hunterdon, Gloucester, Cumber­
land, Cape May, Burlington, Atlantic, l\Iorris; the total population 
in those 14 counties is 1,759,000, if your legislative manual is cor­
rect. The total population of the State is 4,100,000, so that leaves 
2,400,000 people ·who have 27 representatives ~nd 1,750,000 have 33. 

1\fR. CAVICCHIA: ·what are you trying to bring out? 
MR. IssERMAN: That even in the lower House, which is con­

trary to what yon will find in Congress, the combination of small 
counties having a minority in population controls. In the United 
States Congress, the House of Representatives truly represents by 
a total vote the population, the population and not the individual 
States. There is the distinction you have in the 1T nited States 
Congress, as compared \Yi th the Ne"- Jersey State Legislature. 

1\fR. CA YICCHIA : I am sorry ; I don't get the point. 
MR. Sc1moEDER: I think, Mr. CaYicchia, that the gentleman 

refers to the proYision in our State Constitution that each county 
is entitled to one Assemblyman. 

MR. IssER"'.\IAX: Oh, yes; the reason that is so, by the way-I 
want to make the point-is that our present Constitution in 184,t 
restricted the membership of the Legislature to sixty. That pro­
vision-if that provision were not in the Constitution, >-ou could 
enlarge this Assembly, the House of Assembly, in the same man­
ner the House of Representatives has been enlarged to meet the 
growing population. 

l\1R. CAVICCHIA: But it still "·orks out in proportion. 
MR. IssERl\IAX: No, it does not, because in New York State, 

with a representation of 45, as against Montana, with a representa­
tion of 1, yon will find that New York State has fairly adequate 
representation. 

MR. CAnccHIA: Mr. Isserman, because I worked out the appor­
tionment for this latest House after the last Federal censuR and 1 
went into the figures Yery thorong·h1>-, T discoYered that the time­
honored method of apportionment was wrong· mathematically and 
even unconstitutional under the ease of State vs. 1Vrightson. l\'Iy 
computation ended with this conclusion: that there conld be strict 
proportion throughout except where by reason of fractionR yon 
were unable to dissect the individual and therefore won 1d not a(l­
here to true quotas of proportion, so that actually, speaking gen­
erallv, there is trne proportion. 

l\fR. IsSERJ\IAN: Not in New Jersey in the Assembl>r· Tt isn't 
for thiR reason: yon haYe 16 Assembl>·men in 12 counties. Yon 
have 12 in Essex. You have on a basis of population, if you were 
to figure it-I have given you a figure of 33 Assemblymen as rep 
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resenting 1, 700,000 as against 27 representing 2,400,000. That will 
not happen in the United States Congress because it allows for a 
larger representation in the Congress. In other words, Montana 
gets one vote but New York today, because of its increased popula­
tion, vvas allowed a greater number of votes and here you are al­
ways restricted. Yon can't have more than sixty, and sixteen be­
long to the small counties. 

l\fa. CAVICCHIA: That is true, because you have constant maxi­
mum membership in comparison with variable population, but-

MR. IssER"'.\IAN: That is correct. 

1\fa. CAVICCHIA (confoming): -but you will come to as true a 
proportion as the limitation of minimum and maximum will permit. 

MR. IssER . .i\IAN: As ~-our llrnitations of minimum and maximum 
allow, certainly, but the trouble is that by having your ceiling on 
this yon make it impossible to give true representation, and in the 
lower House of Congress they have true representation. 

1\IR. CAVICCHIA: "'\Vh.at would yon do, eliminate the maximum? 

1\IR. IssER.i\IAN: If you eliminate the maximum, that will an­
swer the purpose. 

1\'IR. \YATSO-;'\: The answer to 1\Ir. Isserman's argument is there 
~ire 4 counties which haw 31 votes in the Assembly, a majority. 

1\lR. TssER1\IAN: I cloH't ·want to argne with 1\Ir. Watson. If yon 
want to juggle that figure, that is right, certainly. You can take 
Essex, Hudson, Berp:en and Passaic, with a population of 2,200.-
000, and they haYe 31 Yotes but onr objection is that-take Passaic 
ml(l Hudson-yon can't take Passaic and Bergen, but taking Pas­
saic and Hudson and s·witching them with the 12 smaller counties, 
the.v have a majority. 

l\IR. Su1\rnIERILL.: I hav~ a question. 

l\TR. ScnROEDER: \Vill the gentleman submit to a question? 
l\fR. I SSERi\IAN : I will. 
1\fR. Su"'.\HIERILL: Mr. faserman, you referred to a member of 

one of the Houses whom :mu desired to vote for a certain proposi­
tion and he couldn't vote for that because his boss or head of his 
delegation wouldn't ci l1ow him. Was that a 1arp:e or small county? 

J\1R. HAKEMAN: We would like that answered. 
1\T n. fasE1n1Ax: Tf )·on 1Yant the ans\ver, the ans\ver is, categori­

ca 11>~. it was a large connt~-. 
1\fa. HANEMAN: Thank ~Tou. 
1\fa. IssER1\lAN: It ·was a 1arge county and that is the reason 

YYe want districting, because in a small count~r Eke Salem or Ocean 
there nre no districts and therefore a man who wants to run inde­
prndentl>T rnn rnn independently in those small counties. 

1\IR. Su:.\I1\IERiu,: Isn't it a fact that ~Tour small counties are 
mor·e indepf'lHlent and less boss controlled than ~-our larger 
counties? 
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l\fa. IssERMAN: That depends whether you speak of Jersey City 
or Atlantic. Far be it from me to decfrle between the two. 

MR. HANEMAN: Mr. Chairman, through you I would like to ask, 
now that the matter has been brought up, has the Atlantic delega­
tion ever told you they couldn't yote for a measure because a boss 
or leader told them not to ? 

MR. IssERl\IAN: The answer to that is I haye never asked a 
member of the Atlantic delegation-

MR. HANEMAN: The answer to that is you did ask me. 

l\fa. IssERMAN: \Vell, I never got that kind of answer-let me 
put it that way. · 

MR. HANEMAN: Now that the record is clear-
MR. SCHROEDER: Are there any other questions of the Commit­

tee? Is Mr. Mandell in the room? Do you desire to speak at this 
time? 

MR. ::\lANDELL: I liaye a letter I would like to read, Mr. Chair-
man: 

"I would like to take this opportunity to congratulate 
the Hendrickson Committee on the splendid, intelligent job 
they did on the Revised Constitution. It certainly contains 
many steps in the right direction: an executive able to func­
tion more efficiently in carrying on the business of the state: 
a legislature unencumbered by confusing executive responsi­
bilities and therefore able to give more efficient representa­
tion to the pub lie interest: a workable reorganization of the 
courts and a method by which it can be amended not too 
cumbersomely to fit the changing needs as indicated by time 
and experience. 

I have however, an additional suggestion which I think 
is consistent with the improvements proposed by the Com­
mission which would tend to improve the representativeness 
of the Legislature. 

I would like to suggest that the State of New .J erse.v 
adopt a plan which has been successful under the Constitu­
tion of the United States of America. I submit the idea of 
having two senators from each county in our State Govern­
ment. 

Every reason which makes it sound for us to have two 
senators from each state in the United States Senate is an 
equally sound reason for us to have two senators from each 
county in our State Senate. 

It is generally conceded that in most cases two heads 
are better than one. 

The people would then have a choice as to whom the5' 
wished to bring their problems. 

If one senator was ill or unable to be present at an im-
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portant hearing, his county would still be represented. 
It is evident that in our large counties it is most diffi­

cult for one man to personally obtain and know the reac­
tions of a large enough percentage of the people in every 
part of the county. This is particularly true, now, under 
present war conditions. On the other hand, it is difficult 
for all the people in a county to know one senator. 

There are other than physical conditions which are even 
more important. l1'rom a standpoint of sound representa­
tion, it is unquestionably true that our American Govern­
ment system of checks and balances is more efficient and 
gives better satisfaction to the People when representation 
consists of two or more. There is too much individuality, 
personal opinion, and finality in the words and acts of one 
person. If that one person is wrong, misinformed, or un­
fair, the citizens of a whole county may suffer. With a 
small body like our State Senate such a vote might well be 
the deciding vote to affect the citizens of the whole State. 
This is unfair and unsound-even dangerous to the welfare 
of the People. 

I submit that with two senators from every county each 
senator would be less subject to unscrupulous pressure often 
brought to bear for the creation of unnecessary committees, 
local or special privileges, boards, etc. There would be fewer 
incidents such as the holding up of necessary appointments 
for a whole year because one senator demanded a lucrative 
job. From the last information I had, that job has grown 
until the salaries and expense of that department aggregate 
over $100,000 a year. These examples of the arbitrary power 
of one man, because he can deliver one necessary vote, should 
be limited very definitely. Our State Government would 
function more efficiently with comparatively little ($31,500) 
more salary expense and a saving of many times that amount 
in unnecessary expenses. In addition, the People would re­
ceive better representation and be closer to their State Gov­
ernment. 

Very truly yours, 
WIN'l'HROP A. MANDELL." 

MR. SCHROEDER: Are there any others who wish to speak in 
favor of modification of Article III? May I have your name~ 
please? 

MR. GooDWIN: Fred. W. Goodwin, S'ecretary of the New Jersey 
Taxpayers' Association. 

Before reading a prepared statement, I would like to refer to a 
statement made by Mr. Kirk Brown in regard to Section VI, Para­
graph 7, and that is the section which would give the Legislature 
the right, notwithstanding any express or implied limitations of 
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this Constitution, to incorporate by reference with present and fu­
ture effect any provision of Federal public law or any Federal ad­
ministrative rule or regulation relating to the regulation of indus­
try or commerce, or to taxation, or establishing technical standards 
of any kind. The New Jersey Taxpayers' Association fully endorses 
the statement made by Mr. Brown in connection with this para­
graph. 

STATEMENT TO THE JOINT LEGISLATIVE C01IMITTEE HEARINGS 

ON THE PROPOSED REVISION 0.B1 THE STATE CONS'l'ITUTION. 

Taxpayers need effective constitutional protection against the 
enactment of laws which unjustly require New Jersey's local gov­
ernments to "spend." 

This protection is needed not only for the benefit of taxpayers 
but also for the benefit of the legislators who are besieged annually 
by hordes of selfish individuals and groups seeking special favors 
and advantages in the matter of salaries, tenures ·and pensions­
in most cases at the expense of the public. 

Over a great many years the State of New Jersey has, from 
time to time, enacted "Mandatory Laws" which compel municipal 
and county governments to spend money, whether or not they wish 
to do so and even if they cannot afford it. 

Among other things, these laws: increase administration costs­
create positions-establish tenure of office-dictate minimum sal­
aries-inaugurate expensive services. Under the present situation, 
local officials do not have complete authority over all local expen­
ditures, but they must raise the tax revenue to meet the require­
ments imposed upon them by these State legislated mandatory 
laws. 

Not all mandatory laws are necessarily undesirable. But no 
law should be enacted by the State Legislature requiring the ex­
penditure of money for services, salaries and pensions, which are 
strictly local, requiring local government to pay the costs out of 
local revenues. 

The problem of mandatory spending laws is extremely serious 
and to be solved adequately requires a great deal of study and 
work. S'olution of this problem is one of the long range objectives 
of the New Jersey Taxpayers' Association which has taken the 
leadership in acquainting the public with the problem. 

About a decade ago ·when many local governments throughout 
New Jersey were in serious financial difficulties as a result of the 
economic depression and harassed by an aggravated condition of 
tax delinquency and were facing possible bankruptcy, immediate 
drastic reduction in the cost of local governments was needed to 
ease the staggering load upon local taxpayers. 

In response to requests from a large number of state-·wide citi­
zen organizations the Legislature provided for suspension of the 
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spending requirements of the mandatory laws to free local govern­
ments from the shackles of compulsory spending and allow them 
to cut their spending wherever necessary in order to avert serious 
fiscal disaster. Suspension continued for four years, from 1933 to 
1936, and during that period the accumulated reduction in tax 
levies was approximately $101,000,000. 

·when economic conditions were apparently improving in 1937, 
the Legislature failed to renew suspension of mandatory "spending" 
requirements, probably under the mistaken idea that the days of 
free spending had returned. Local governments were forced to 
resume the high schedule of spending of previous years, since the 
I.iegislature had made no progress, during the four years of abey­
ance, toward permanent correctjon of the "spending" law situation. 

Since that time the matter of mandatory spending laws has 
been given a considerable amount of attention and study by citizen 
groups, county and municipal officials, the State Local Governmeut 
Board, the State Planning ~oard and a number of others. 

As the problem now stands, two-fold action is needed. One is 
to revise, repeal or suspend all such laws now on the statute books 
\vhich are contrary to publjc interest, the other is to stop further 
enactment of unwarranted mandatory spending legislation. 

The first phase of this problem is extremely complex. Hun­
dreds of mandatory laws are on the statute books. Many of them 
are worthwhile and should remain. On the other hand many jm­
pose unfair burdens upon local homeowners and should be elimi­
nated or changed, accord]ng to public interest. 

The second phase of the problem can be controlled through 
constitutional revision. It is clear that the majority of our legis­
lators recognize the evils of marn1atory spending legislation. Never­
theless, year after year a number of legislative bil1s are introduced 
calling for new mandatory spending requirements. This was so 
during the current session despite war-time need for strict economy 
in local government operations and despite the fact that early in 
tlie session the IJegislature adopted a resolution pledging among 
other things that it wonld "refrain from enacting any legislative 
measures which will nnjnstly require mandatory expenditures hr 
any of the counties, mnnicipalHies or school distrjcts of the State 
which are not necessary as part of the nation's defense program." 

Strange reasoning sometimes forms the basis for bills requiring 
local government spending. One measure (A-256) placed before 
the current sessjon would have required payment of a $2,500 salary 
to any county buikling elevator operator with 25 years of service 
"]n any county with a popnlation of more than 400,000 inhabi­
tants." .Tnst why an elevator operator in counties with 400,000 
residents is worth a hjgher salary than those in any other county is 
not explained in the measure. 

Whi1e the proposed revision of the State Constitution does not 
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provide any course of repealing or revising existing statutes in con­
flict with public interest, it does, however, in Article III, Section 
VII, Paragraph 9, strengthen the restrictions on passage of 
"special" or "local" laws by forbidding the Legislature "to pass 
any private, special or local laws ... creating, increasing or de­
creasing the emoluments, term, tenure or pension rights of public 
officers or employees." This provision is a step in the right di­
rection. 

This Association is in accord with the proposal of Dr. Charles 
B. Bleasby, member of the Bergen County Board of Chosen Free­
holders, who recently proposed an amendment to the State Consti­
tution to prohibit the New Jersey Legislature from enacting man­
datory laws to fix salaries and control expenditures of any of the 
State's political subdivisions. 

Adoption of a constitutional provision such as this would be an 
important gain by the taxpayers since it would give them relief 
from the present perennial struggle against enactment of the many 
spending measures introduced in the Legislature. rrhe provision 
should be made as strong as possible so that it will prohibit the 
enactment of any law, special or general, imposing unwarranted 
spending requirements upon local taxpayers. 

MR. S'cHROEDER: Are there any other individuals who desire to 
speak in favor of the modification of Article IIH If not, I wish to 
announce that the next public hearing will be held a week from 
today, Wednesday, .July 22nd, at 10 :30 A. M., and we will discuss 
Article IV of the proposed revision entitled "Executive and Ad­
ministrative." 

Thank you very, very kindly for appearing here today. 

(Adjournment.) 
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Montclair, N. J., July 7, 1942. 
Joint Legislative Committee to Conduct Hearings on the 
Revision of the Constituh'.on: 
Madam and Gentlemen: 

I favor the submission to the people by the Legislature of the 
draft of a revised Constitution, utilizing the body of the revision 
as submitted by the Commission on Revision of the New Jersey 
Constitution, with such further alterations and reformations as 
the Legislature deems the public good may now require. 

However, referring to ARTICLE III, LEGISLATURE, of the 
Commission's Report, I suggest that it is in the public interest that 
AHrr. III, SEC. VI, PAR. 7 be dropped or drastically limited and 
revised. This paragraph authorizes the Legislature to incorporate 
in N. J. Laws certain categories of Federal Laws, and administra~ 
tive rules and regulations by reference only. This presumably con­
stitutes the exception referred to in the last line of Par. 6, immedi-
ately preceding. . 

rrhe present Constitution provides in Art. IV, Sec. VII, Par. 4: 
"No law shall be revised or amended by reference to its 

title only, but the act revised or the section or sections 
amended, shall be inserted at length." 

Considering this present proviso, the N. J. Court has said: 
"Much vicious and unjust legislation was obtained rn 

this way by covert means, and it was for the purpose of 
preventing incautious and fraudulent legislation, procured 
in this deceptive manner that this constitutional provision 
was adopted. . . . To circumvent this provision of the Con­
stitution the act must be completely intelligible in itself; 
without examination of and comparison vvith the act tc 
which it refers.'' Evernham v. Hulit, 45 N .• J.h 53, at p. 
58. 

And more recently, in 1937, 
"It is well settled that the reason for Art. 4, Sec. 7, Par. 

4 of our Constitution is to prevent covert, incautious and 
fraudulent legislation," citing the foregoing decision and 
others. Baldwin Lumber Junction Milling v. Moskowitz, 
15 N.J.Misc. 438. (In the summary in N.J.S'.A., vol. "Con­
stitution," p. 346, note 53 this Baldwin case is erroneously 
cited as 118 N. J.L. 207. Also reported in 192 Atl. 229.) 

This limiting provision as to N.J.'s own laws is duplicated in the 
proposed Art. III, Sec. VI, par. 6, Report p. 39, (p. 937). Surely 
if this has been good public policy in N. J. for 98 years, it deserves 
to be continued in our new Constitution. How much more strongly 
should this argument avail-that it leads to "vicious and unjust," 
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"covert, incautious and fraudu1ent legislation"-when from the 
notorious welter of Federal administrative bureau rules and regu­
lations in Washington, it is proposed to allow certain of these re­
lating to regulation of industry or commerce, taxes, or technical 
standards to be incorporated by reference only, with the inevitable 
result the reader of the N. J. law will be in a fog until he can 
locate a copy of the pertinent rule or regulation; determine whether 
it has been revoked in Washington and is still applicable in N. J.; 
or whether it was the edition of this rule or regulation in "present 
effect" when the N. J. law incorporated it or whether "with future 
effect" it is perhaps the revised rule promulgated some weeks or 
months later. 

I don't like to have the text of New Jersey laws prepared in 
Washington, without notice to us readers as to just what they say. 
It leaves open a way, in the language of our own Courts, to be 
availed of, in crowded and hurried legislative sessions, as a mini­
mum effect, to incorporate covert and incautious legislation, and 
as a maximum sequel, for possible vicious and fraudulent legisla­
tion. In general it is a lazy man's rule, with a saving to the State 
of only the paper and printer's ink otherwise required to tell the 
citizens the full purport of the enactment. 

Judging from the Legislature's own practice there are occasions 
when Federal acts may now be incorporated by reference, which 
so far as I am informed, have not been judicially questioned. For 
such usage additional constitutional authority appears unnecessary. 
For instance in the Unemployment Insurance Act, there are nu­
merous such references as R.S. 43 :21-7 (b), R.S. 43 :21-12 and R.S. 
43 :21-14. 

The reason for proposing this amendment is not explained i:n 
the Commission's Report, page 16, (p. 915). Without knowing 
more definitely the situation that the Commission sought to deal 
with, it is difficult to give definitive suggestions as to modification 
if it is thought necessary to retain Par. 7 in part. One possible 
]imitation might be to add thereto: 

"bnt only in situations where a uniformity of action and 
practice is required or is desirable in joint action by the 
State of New Jersey and a Federal department or admin­
istrative agency." 

The proposal as it stands is too wide open and susceptible of 
too many varying and ominous meanings to receive general sup­
port by the Legislature, which should not thus delegate to \Vash­
ington its law drafting· functions. Its retention may well consti­
tute a source of effective opposition to the revision as a whole. 

Respectfully submitted: 

ARTHUR ~r. EDwARDs. 
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'ro THE JOINT LEGISLATIVE COMMITTEE F
0

0R ASCERTAINING THE 

SENTIMENT R.ELATING TO CONSTITUTIONAL REVIEW: 

Article II( Section VII, Paragraph 2, page 39 of the Report of 
the Commission on Itevision (p. 937) reads: "'l'he right of labor 
to organize and bargain collectively shall not be impaired." I 
propose the following addition thereto. 

No person shall be denied employment because of membership 
in or affiliation with or resignation from a labor union or because 
of refusal to join or affiliate with a labor union; nor shall any cor­
poration or individual or association of any kind enter into any 
contract, written or oral, to exclude from employment members of 
a labor union or persons who refuse to join a labor union, or be­
cause of resignation from a labor union; nor shall any person 
against his will be compelled to pay dues to any labor organization 
as a prerequisite to or condition of employment. Nor shall any 
corporation or individual or association of any kind deduct from 
the wages of its employees their dues in any association or organi­
zation of any kind either with or without the employees' consent 
nor exert persuasion or compulsion upon them to maintain mem­
bership therein. The Legislature shall have power to enforce this 
article by appropriate legislation. 

This addition is a measure to secure the right to work. This 
right is being abridged and should be newly asserted and defined. 
It is not enough to say that it is self evident and needs no declara­
tion; that argument was used against the inclusion of the '.first ten 
Federal amendments, the so-called Bill of Rights though it was 
tru_e of the "liberties" that they comprised as it is true of this one, 
that they were included in the inherent rights of the individual. 
When such encroachments as those from which labor is suffering 
are not opposed they become established by consent or adverse 
possession; thus the Federal Supreme Court declared that the pick­
eting of an employer as unfair to labor was a "fami1iar practice in 

, these situations" and condoned it although at the same time the 
court declared the employer had not been unfair. There is danger 
that the abridgement of man's right to work may thus be embalmed 
in the law. This abridgement is of long standing and the people's 
representatives having failed to provide adequate remedy in legis­
lation it is the duty and right of the people to thus legislate in 
their Constitution. 

The empJoyer has been the historical exploiter of labor. The 
causes of this lie in the profoundest depth of human forces. Some­
times it wa:, born of necessity, sometimes of human depravity. Out 
of this condition sprang the associations of workers called labor 
unions and due eliiefly to their endeavors in the interest of labor 
there has been built up in our times a body of law for the regula­
tion of employment. Labor unionism is a necessary and admirable 
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institution but its freedom from regulation has made it amenable 
to these same forces and as a result some of its organizations in 
their structure depart as widely as possible from the democratic 
pattern. In these their members have no voice, their managers are 
clothed with unbridled power, the vast wealth collected from their 
workers is not accounted for and with the inevitable and quite 
natural result that they have been perverted from their original 
purpose for being and have themselves become exploiters of labor. 

It is a matter of common knowledge that the right to work is 
violently suppressed. It is denied because of membership in labor 
unions and because of lack of such membership. Employers enter 
into agreements with those who control labor unions to deny em­
ployment to those who refuse to join them. Exorbitant so-called 
initiation fees are demanded for the right of membership in those 
labor unions that monopolize employment and exorbitant dues for 
continuing membership. The "check-off" or deduction of union 
dues from the worker's wages is made a condition of employment 
and the employer thus made the vicarious instrument of compul­
sion upon the worker. In this and many other ways labor is en­
slaved, and its serfdom is enforced with sadistic ingenuity ranging 
from economic pressure through the whole gamut of crime to arson, 
kidnapping and murder in this process of abridging the right to 
work. 

In addition to violence the chief means of dragooning labor and 
enslaving it has been to bring it under the control of union man­
agement and keep it there, for which the closed shop and the check­
off are instruments. The legal status of the closed shop is indicated 
in the few places where the law has touched upon it. The Railway 
Labor Act of 1926 provides that "no carrier shall require any per­
son seeking employment to sign any contract or agreement prom­
ising to join or not join a labor organization," and as amended con­
tains a special prohibition against the use of the check-off. Because 
this industry is so largely affected by public interest these limita­
tions are particularly significant. The Norris-LaGuardia Act of 
1932 provides that the worker shall be free to decline to associate 
with his fellows and to have full freedom too, to associate ... 
President Roosevelt has stated that "the Government will never 
compel this five per cent to join the union by a Government decree. 
That would be too much like Hitler." 

The addition to Article III here proposed would give these 
prohibitions a wider application. Once more war has demonstrated 
that even the smallest industry and its workers are impregnated 
with public interest. · 

There is no compulsion here. The Union Shop is still possible 
when it is brought about by voluntary action on the part of em­
ployer and employees and as long as no compulsion is exercised by 
the employer to prolong union membership or deny employment 
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in its absence. This addition works no hardship on those associa­
tjons of labor that are conducted in labor's interest without addic­
tion to compulsion. 

This addition ~orks no compulsion upon labor to accept em­
ployment that is objectionable for any cause, in fact it works no 
compulsion of any kind upon labor or employer but it does free 
labor from the compulsion of the employer and that of labor's 
own associates. 

If such an article had been in the Federal Constitution there 
would have been a control at hand to prevent the high-jacking of 
labor at the camps and in the ship yards and in the tank shops 
and the ammunition plants; to prevent, too, the imperious abuse of 
power to stop the forging of gun and sword even while the enemy 
was on our soil. 

A power that controls the right to work is superior to the Gov­
ernment which is denied that power. It is the power to enslave. 
It is the power to impoverish. It is the power of life and death. 
It is a power that no one should have. 

KIRK BROWN. 

Montclair, July 15, 1942. 
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BRIEF PRESENTED BY NEW JERSEY FARM BUREAU AND NEW JERSEY 

STATE GRANGE TO THE JOINT LEGISLATIVE COMJYiITTEE TO STUDY 

THE REPORT OF THE COMMISSION ON REVISION OF THE 

NEW JERSEY CONSTITUTION. 

Trenton, New Jersey 
July 15th, 1942 

To the Members of the Joint Legislative C01nmittee: 

As we understand, there will be considered today the structure 
and the function of the Legislature. As observed last week, the 
purpose of· dividing the State into three theoretically, but not ac­
tually, altogether independent departments was to prevent, as far 
as possible, abuse of political power. It was observed also that the 
State was, in theory at least, republican, representative,-that it, 
and consequently its government was purely :fiduciary. But :fidu­
ciaries, being human and selfish, are apt to betray their trusts and 
to use the confidence reposed in them to their own ends. This is 
particularly so in the case of governments of limited states, where 
the opposing conceptions of sovereign states and governments are 
familiar. Accordingly, it becomes necessary so to plan the poli­
tical structure that fiduciaries have the greatest possible power to 
perform their functions, with the least possible opportunity to 
usurp that power-that is, to convert it to personal selfish ends. 
All our suggestions in considering the structure and the function 
of the several departments of the State will be tested by that stand­
ard. 

Considering now the commission's recommendations regarding 
the I.legislature: vVe lrnYe long contended for, and our organizations 
have formerly approved of, biennial sessions, increased compensa­
tion for members, and shorter and more active sessions. vV e nmv 
reiterate these recommendations. Biennial sessions are in harmony 
with prevailing custom, and the proposed increased compensation 
should not be objectionable. Likewise the provision limiting the 
sessions to ninety days. The provisions regarding special sessions 
seem good, at least as such provisions usuaUy are considered good. 
We have wondered, however, how long it will be before the public 
realizes that the calling of special sessions is a legislative, not, a 
g·ubernatorial function. The commission has done well to provide 
for the re-convening of the Legislature upon petition of two-thirds 
of the members, and of keeping the Senate in session upon ca11, for 
the purpose of acting upon nominations. 

The proposed legislative council seems a questionable innova­
tion. We are unable to determine how such a council can render 
a desirable service. It might be that the Legislature itself, to its 
mvn advantage, might create a council of its own members. It is 
eonceivable, also, how such an independent body for the purposes 
of study and preparation might be created, and render valuable 
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service to the Legislature. But we believe that the inclusion of 
the executive or his representatives in such a council is harmful 
in theory and would be found so in .practice. 

Again, we desire to emphasize the, to us, undoubted fact that 
our work here should all trend toward more complete segregation 
of the two departments rather than towards more complete collab­
oration. To that end of course we should criticize that provision 
in the section which suggests one of the purposes of the council to 
secure greater contact between legislative and executive depart­
ments. As already indicated, we think there is far too much such 
contact already. Let the legislators attend strictly to their busi­
ness of legislating; let the executives attend strictly to their business 
of administration. The further apart their respective personnels 
are kept, the better for constitutional government-both theoret­
ically and practically. Again, we reiterate, separation is of the 
very essence of our particular form of republican government. A 
large part of the political scandals emanate from such contacts. 
When such contacts become complete, popular government is at 
an end. 

In recent years, there has been developed a plausible but danger­
ous doctrine. It is that the State is a great production corporation, 
that accordingly, cooperation between policy-making and executing 
departments is necessary. The State is a corporation but not a 
production corporation. Nor is it a religions corporat~on nor a 
charitable or a cultural corporation of any kind. States, indeed, 
have too often assumed management of bureaus for some of these 
purposes-a quasi-subsidiary corporation or state, as it were, of 
which more will be said later. The business, however, of a productive 
corporation, whether it be composed of representatives of capital 
or of workmen, is limited to constructing-to creating-to increas­
ing wealth. The business of a political corporation is quite differ­
ent-indeed as different as is that of religious or of charitable 
corporations. The business of all corporations, as we know them 
in America, is limited to the purposes for which they are created. 
The purpose of the limited corporate state is the protection equally 
of all citizens, whether acting individua1ly, or in corporate rela­
tionship, in the enjoyment of their inherent rights, while citizens 
conduct their own personal affairs in their own lawful way-and 
only in that way. When they are engaged in unlawful conduct 
it is the province of those who administer justice, not those who 
conduct the corporate affairs of the state, to take action. Every 
deviation from that .purpose on the part of the State is an ultra 
vires act, and a definite trend toward totalitarianism. 

Regarding the collective bargaining section, the underlying 
principles upon which collective bargaining is founded, are those 
which make all men free, and of course include working men, 
whether organized or not. That these principles have not been 
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judicially recognized, when men have freely associated for a com­
mon lawful purpose, is one of our survivors of an earlier dictator­
ship. But we think the proposed provision should be so extended 
that it would become applicable to all persons associating for any 
lawful purpose, whether economic or otherwise. 

Respectfully submitted, 

NEW JERSEY STATE GRANGE 

D. H. Agans, Master. 

NEW JERSEY FARM BUREAU 

H. Earl Probst, S'ecretary. 
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AN ARGUMENT FOR CONSTITUTION.AL REVISION OF THE SEN.ATE 

by Walter J. Bilder 

If the average citizen of New Jersey were asked whether the 
government of New Jersey is a democracy, he would treat the 
question no more seriously than if he were asked whether New 
Jersey has a public school system. He would merely look at the 
questioner, half puzzled, half amused, and would not bother to 
answer him. Yet, if the questioned citizen were to take note of 
the plain and simple facts, he would be bound to answer the 
question with an emphatic negative. 

A democracy is a form of government which is constituted by 
the will of the people, deemed to be expressed by the vote of their 
majority. And tested by that definition, certainly the legislative 
branch of our State government is not a democratic institution. 
For, a Senate which is composed of one representative from each 
county, without regard to population, equates, for example, the 
political power of the inhabitants of an area containing 837,340 
persons (Essex County), and an area containing 29,632 persons 
(Sussex County). This results virtually in giving each citizen in 
Sussex County about thirty times as much say as each citizen in 
Essex County, in the government of the State. Yet the first essen­
tial of a democracy is that all citizens shall have an equal say. 

This undemocratic and inequitable apportionment of political 
power among the counties might be practically harmless if the 
bulk of the population of New Jersey were fairly equally dis­
tributed over most of the State's area. But, as it happens, the 
bulk of New Jersey's population is concentrated in a comparatively 
small part of the State's total area. In consequence, most of the 
political power in the Senate is possessed by a mere fraction of 
the State's total population. For, eleven of the twenty-one counties 
in the State contain altogether less than one-sixth of the State's 
entire population. Thus the action of the Senate, in each and every 
matter, can be determined by the votes of senators whose elec­
torates compose only about 17% of all the people in the State. 

This undemocratic apportionment of power in the S'tate Senate 
is not confined within the sphere of legislation. It extends into and 
exerts important (although indirect) influence upon the Executive 
and Judicial branches of the State Government. For the consent 
of the S'enate is a constitutional prerequisite to the appointment 
of nearly every major State official. Beside this, the Senate, 
jointly with the Assembly, now has the independent power to ap­
point many other major State administrative officers and to create 
independent State commissions, boards and agencies which have 
charge of important state administrative functions. In the pro­
posed new Constitution, the Legislature's present power to create 
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independent State commissions, boards, and other administrative 
agencies, is abolished, but, in all other respects, the proposed new 
Constitution incorporates, virtually unchanged, the existing sena­
torial system, with its conditioning relationship to the executive 
and the judicial branches through the "advice and consent" 
mechanism. 

To point out that the senatorial system is undemocratic is not 
necessarily to impugn the original soundness of the Constitution 
or the wisdom or the motives of its framers. F'or when the Con­
stitution was adopted, the circumstances were such as made the 
senatorial system fairly democratic at that time. That is to say, 
in 1844, there was no great disparity in population between the 
various counties of the State. Most of the counties which today 
are the smallest in population were then the largest. Thus in 
1844, Sussex County had a population of 27,773, while Essex, which 
had the largest population, had 44,512, and Monmouth County, the 
second largest in population, had 32,912. Today Sussex County 
has only 29,632, while Essex County has 837,340. The change 
which has taken place in the population ratio between Sussex 
County and Essex County is from a ratio of less than one to two 
(in 1844), to a ratio of one to thirty (in 1940). This instance 
is typical of all the rural counties in the State. From being orig­
inally nearly in accord with democratic principles, the Constitu­
tion, by force of time and circumstances, has come to be in violent 
conflict with those principles. It is clear, therefore, that the 
Constitution itself furnishes a cogent argument in favor of a 
revision of the senatorial system which will make it square with 
democratic principles today. 

Indeed, the Constitution has not been able to prevent the in­
fluence of democratic principles from altering the senatorial sys­
tem, from time to time, in plain effect, even although not in 
theory. When the Constitution was adopted in 1844, there were 
eighteen counties in the State. Thereafter three new counties were 
created out of portions taken from the then-existing counties. In 
1844, Camden County was created out of a part of Gloucester 
County. In 1850, Ocean County was created out of a part of Mon­
mouth County, and in 1891, it was further increased by adding a 
part of Burlington County. In 1857, Union County was created 
out of a part of Essex County. In this connection, it is important 
to note that the respective counties from which area8 were taken to 
form those three new counties, were among the most populous 
counties in the State at that time. Thus, in 1844, Gloucester County 
ranked sixth in population, having only several hundred inhabi­
tants less than Morris County. In 1850, Monmouth County ranked 
third in population. In 1857, Essex County ranked first in popula­
tion. From all this, it is evident that the creation of these new 
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counties operated to redistribute relative political power among 
the counties in the direction of proportionate representation in the 
Senate. 

What is more, this process of gradual democratization of the 
senatorial system, had been going on long prior to the adoption 
of the present Constitution. For, the fact is that the senatorial 
system was not originated by the present Constitution but by the 
Constitution of 1776. That earlier Constitution provided for a 
Legislative Council composed of one member from each County. 
At that time (1776), there were only thirteen counties in the 
State. Between 1776 and 1844, five additional counties were 
created out of portions of the then-existing counties. The addition 
of each new county to the original thirteen counties, obviously 
effected a re-apportionment of political power among the areas 
and the populations which comprised those original thirteen coun­
ties. By the creation of the new counties, the relative political 
power of the areas involved was increased at the expense of the 
areas not involved. 

This clearly-marked historic trend toward democratic represen­
tation of the counties in the Senate, is a plain, although implicit, 
recognition and application of the principle of proportionate rep­
resentation in respect of that feature of the State Government. 
The logic of this series of definite, although indirect, alterations of 
the senatorial system in the face of unchanged constitutional pro­
visions, is unmistakable. That logic points unquestionably in the 
direction of a thorough-going readjustment of that system to the 
vast change in size of population of the various counties which 
has taken place since 1844. 

The grossly disproportionate nature of the senatorial system 
is no less shocking and extreme when measured in terms of the 
relative economic interests represented than when measured in 
terms of the relative populations represented. At one end of the 
economic gamut is Sussex County, with tax ratables valued (in 
1940) at $31,900,525; at the other end is Essex County with tax 
ratables valued (in 1940) at $1,438,510,536. Thus Essex County, 
having more than thirty-six times as much taxable property (in 
value) as Sussex County (as well as thirty times as many people), 
has yet the same representation as Sussex County in the S'enate, 
viz: one vote. Indeed, there are eleven counties whose aggregate 
tax ratables (in 1940) were valued at approximately 12% of the 
total tax ratables of the entire State. Yet the representation of 
these eleven counties in the Senate, can dominate the Senate and 
thereby, in certain crucial respects, dominate the whole State 
Government. 

The same enormous disparity between the relative economic 
importance of the rural counties and their relative political im­
portance in the senatorial system, appears no less strikingly from 
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another point of view. The chief economic activity of the rural 
counties is agricultural. The total value of all agricultural 
products in New Jersey in the year 1929 was $60,300,000. Nearly 
all of the manufacturing and large mercantile activities within the 
State are located in the urban counties. In 1929 the total value 
of the manufactured products in New Jersey was $3,937,000,000. 
Thus, the ratio between the value of agricultural products and 
manufactured products in New Jersey in 1929 was approximately 
one to sixty-five. The total value of the manufacturing and mer­
cantile business done in New Jersey in 1939 was about $7,000,000,-
000. The total value of agricultural products in New Jersey in 
that year was $119,000,000. The ratio between these two amounts 
is one to fifty-eight. Yet the combined political representation 
of the rural counties in the Senate exceeds that of the counties 
in which more than 98% (in value) of the State's annual economic 
activities are carried on. 

In view of its present disproportionate representation of the 
economic interests in the various counties, the senatorial system 
stands condemned precisely by the historic facts and principles to 
which it owes its origin. For the Senate is the "lineal descendent 
of the old Governor's Council," which by the time of the Revolu­
tion had become a legislative body. This pre-Revolutionary Coun­
cil was retained in the form of State Government established by 
the New Jersey Constitution of 177 6, wherein it was called the 
"Legislative Council." In the Constitution of 1844 this feature of 
the State Government was again retained and newly named "The 
S'enate." The colonial "Governor's Council" was composed of 
members appointed by the Crown upon the Governor's recom­
mendation. Its members were always persons of great prominence 
and wealth. The idea that the Council represented the propertied 
class in the State's population and that its membership was to be 
drawn exclusively from that class, was universally and firmly ac­
cepted. The result was that this idea was carried into the Con­
stitution of 1776 in the most explicit terms. Thus that Constitu­
tion provided that a member of the Legislative Council had to be 
a "freeholder worth at least 1,000 pounds proclamation money.'' 
This large property qualification unmistakably signified the class 
of citizens which the Legislative Council was meant and under­
stood to represent; and it necessarily operated to confine member­
ship in that body to that particular class. 

Indeed, the conditioning relationship between political power 
and the ownership of property had been basic in the political 
theory and practice of colonial New Jersey from the beginning ; 
and that relationship continued to hold sway until long after the 
adoption of the first State Constitution. For example, a member 
of the colonial assembly had to be a freeholder owning 1,000 acr~s 
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of land or be worth not less than 500 pounds. rrhis requirement 
in substance was adopted by the Constitution of 1776, in the pro­
vision that a member of the State Assembly had to be worth at 
least 500 pounds. Again, the right of suffrage itself, in colonial 
New Jersey, was conditioned upon the ownership of property; and 
in the Constitution of 1776 the same right was likc\vise qualified. 
That Constitution prescribed a worth of fifty pounds as a pre­
requisite of an "elector." 

It was in these colonial and post-Revolutionary forms of govern­
ment, conceived so largely in terms of ownership of property, that 
the present senatorial system originated and became entrenched. 
When the New Jersey Constitution of 1844 came to be framed, 
the compelling influence of Jacksonian democracy which was then 
rife, produced provisions which abolished property qualifications 
for public office as well as for the right of suffrage. But that 
salutary influence failed to reach and modify the equally un­
democratic feature of a senatorial system based solely on arbitrary 
and long-fixed geographical divisions of the State. The all­
important fact to note in all this is that the rationale of the sena­
torial system, in its inception and for a long period of years there­
after, was that it provided large political representation and power 
to the propertied interests and wealthy classes in the State. rr11is 
rationale has long since ceased to exist. In fact, as is amply shown 
above, the senatorial system now gives major political power and 
control to the smallest economic interests in the State. 

Three time-worn and specious arguments are used against a 
democratic alteration of the senatorial system. One of these argu­
ments makes an appeal to reverence, another makes an appeal to 
fear, and the third makes an appeal to a sense of what is fair. 
All three arguments are demonstrably false. 

The first argument claims that the New Jersey senatorial system 
is patterned after the senatorial provisions in the Federal Con­
stitution and from that fact derives unquestionable rightness and 
inviolable sanctity. The truth, is, however, that the provision in 
the New Jersey Constitution for equal representation of the coun­
ties in the Senate comes not from the Federal Constitution bnt 
from Article III of the New Jersey Constitution of 1776. That Con­
stitution ante-dated the Federal Constitution by twelve years. 
What is more, the provision in the Federal Constitution for equal 
representation of the States in the Senate, is explained entirely 
by the historic circumstances of its origin. That provision was 
purely the product of a compromise between thirteen sovereign 
and independent but unequal States. It constituted a practical 
bargain between the States and not the recognition of a ruling 
principle of democratic government. Beyond all this, however, is 
the fact that the relation between the States and the Union is 
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fundamentally different from the relation between the counties 
and the State. For the thirteen original States existed as separate 
and distinct political entities before the Federal Union came into 
existence; and those States voluntarily united to create the Union. 
But the counties of New Jersey were always dependent and sub­
ordinate political divisions of New Jersey's political predecessor, 
to wit : the colony of New Jersey. The counties of New Jersey did 
not join together voluntarily in a political compact to form the 
State of New Jersey. They came to form part of the State auto­
matica1ly when New Jersey ceased being a colony and became an 
independent sovereignty in 1776. The counties were and are the 
creatures of the State, and not the State's creators. Counties are 
not separate political entities. They are mere subdivisions of the 
State for State electoral purposes, and they are mere agencies or 
instrumentalities of the State for local governmental purposes. 

The next argument is that a democratization of the State sena­
torial system would increase the power of the political machines 
and bosses of the populous urban counties. This argument has at 
least two obvious and fatal weaknesses. One weakness is that it 
implies (contrary to well-known fact) that the present domina­
tion of the State Government by the rural counties is beneficent, 
and that the public interest thrives and prospers under the minis­
trations of the rural counties' political machines and bosses. In 
other words, the argument implies that a shift of political control 
of the State Government from the rural to the urban counties, 
would be a change from good to bad. rrhe truth, however, is, as 
everybody knows, that, at the very worst, the transfer would be 
one from a pot to a kettle of the same hue. Certainly, insofar as 
the political machines and bosses were allowed to haYe their way, 
the public interest would be cooked as well or ill in one case as in 
the other. The other weakness of the argument is this: it over­
looks or ignores the fact that the strangle-hold on the State Gov­
ernment which the present senatorial system inevitably gives the 
rural county politicians, completely discourages any effort on the 
part of citizens in the politician-ridden urban counties to destroy 
the power of their "bosses." And, nothing would do more to 
stimulate and to encourage such an effort than such a reconstruc­
tion of the Senate as would ensure direction of its action in accord­
ance with the will of the majority of all the people in the Rtate. 
No one can doubt that a Senate based upon the principle of pro­
portionate representation would effect a political regeneration of 
the whole State, and create a politically healthy condition of affairs 
in which Democracy vrnuld haYe a chance to do its work. For 
by making the State GoYernment sound in structure, it would 
inevitably tend to make it sound in function. 

The third argument is an appeal to a sense of fairness. rhis 
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argument asserts that it is unjust to deprive the rural counties 
of their political power and relegate them to the fractional in­
fluence which a proportionate representation in the Senate would 
assign to them. If this appeal is one to principle, it is obviously 
an appeal to a principle of force, viz: that he who possesses power 
is entitled to retain it. For surely such a principle finds support 
neither in reason nor in justice. On a tenure of political power 
perpetuated solely by a kind of force, lapse of time confers not 
rightfulness but an increased iniquity. Moreover, to assert or to 
assume that the disproportionate power which the rural countie8 
now have in the Senate is actually prized by the majority of the 
citizens of those counties, is to do those citizens a grave injustice. 
It is not the rural citizen but the rural politician who lays 
vehement claim to the excessive political power which the rural 
county now possesses in the Senate. The attribution of that c1aim 
to the rural citizen is a transparent piece of ventriloquy. To assert 
or to assume, moreover, that the possession of that excessive power 
is actually beneficial to the rural citizens, is to ignore the patent 
facts. The only benefit which all (as distinguished from a few) 
of the inhabitants of the rural counties get from their political 
relation to the State, is State financial aid to public institutions 
or facilities located in the rural counties. That aid takes the form 
of financial assistance in the matter of schools, roads, and welfare 
agencies. To the extent that such financial aid fulfills only the 
actual and proper needs of the rural counties in those respects, 
the State aid given to the rural counties does not derive from or 
depend upon the coercive hold which the political representatives 
of those counties have upon the State Government. The fruits 
which that coercive hold yields do not go to the people of the rural 
counties but to the politicians in those counties or to those pressure­
groups or special interests which those politicians regularly or 
occasionally serve. It is, these special beneficiaries of the senatorial 
'System who have reason (but not good reason) to claim for the 
rural county populations an inalienable right in perpetuity to 
their disproportionate representation in the Senate. In permitting 
such a claim to be made for them, the people of the rural counties 
are unwittingly making themselves accessories to continual crimes 
against good government and indeed against their own highe!'t 
interests. For the true welfare of the people of the rural counties 
will be best promoted and their highest interest will be best served 
and secured by the establishment of good State Government in 
New Jersey. And nothing militates more strongly and destruc­
tively against good State Government in New Jersey than the 
present senatorial system. In his second message as Governor, 
Woodrow Wilson said: 

"The powers of corrupt control have an en01.·mJus and 
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abiding advantage under our Constitutional ari";. ngements 
as they stand." 

No one who is not wholly ignorant of the history of New 
Jersey government can doubt that Woodrow Wilson's statemrnt 
had chief reference to the senatorial system. 

UNIVERSITY OF NEWARK, NEWARK, NEW JERSEY. 

July 7, 1942 
Hon. Lloyd L. S'chroeder, 
Chairman, Legislative Committee on Constitution Revision, 
'£renton, New Jersey. 
Dear Senator Schroeder: 

I am sending herewith to you and to the members of your Com­
mittee, my approval of the Proposed Revision of the Constitution 
in so far as that revision affects the first three articles. 

I respectfully refer you to memoranda prepared by a commit­
tee from the University of Newark which was submitted to the 
Committee on the Revision and which will be submitted to your 
body by Mr. John Bebout. 

I want specifically to comment upon Paragraphs 6 and 7 of 
Section VII of Article III dealing with zoning and access con­
demnation. It happens that for more than twenty years I have 
been familiar in the municipal field with the problems therein in­
volved. The existing amendment to the Constitution dealing with 
zoning was drafted by a committee of which the late Honorable 
Alfred Hurrell was chairman, and of which I was a member. I 
personally drafted the Planning Act of the State. The amend­
ments to Paragraph 6 have my hearty approval. It was felt by the 
original committee that the use of land should be restricted but 
they yielded to objections in the rural districts. Since that time 
great strides have been made in the public consciousness of the 
necessity for limiting and restricting use of property adjacent to 
public owned lands, including highways. Some of the later New 
York decisions have pointed the way. I deem it highly essential 
that the grant of power for these purposes should be included in 
the fundamental law since I have grave doubts that our Courts 
would sustain a mere legislative grant of power for these pur­
poses. 

The foregoing remarks apply with equal cogency to the pro­
visions of Paragraph 7 which I deem highly essential to any proper 
future development in the State of New Jersey. 

I speak not only for myself in this matter, but for the mem­
bers of the Faculty of the School of Law of the University of 
Newark who have made careful study of these provisions. 

Respectfully yours, 
GEORGE; s. HARRIS, 

Dean. 



PUBLIC HEARING 

July 22, 1942 

Morning Session 

on 
Proposed Revision of the New Jersey Constitution 

Article IV. "Executive and Administrative" 

rrhe Joint Legislative Committee appointed pursuant to Senate 
Concurrent Resolution No. 19, passed June 15, 1942, convened in 
the Assembly Chamber in the State House at Trenton on W ednes­
day, July 22, 1942, at ten-thirty o'clock A. M., for the purpose of 
holding a Public Hearing in connection with the Proposed Re­
vision of the New Jersey Constitution (1942) pursuant to an­
nouncement previously made. 

The fo11owing members of the Joint Committee were present: 
Hon. Lloyd L. Schroeder, (presiding), 
Hon. H. Rivington Pyne, 
Hon. Edward J. O'Mara, 
Hon. John M. Summerill Jr., 
Hon. Manfield G. Amlicke, 
Hon. Dominic A. Cavicchia, 
Hon. Vincent. S. Haneman, and 
Hon. Mildred A. Preen. 
The Chairman opened the Hearing and the Hearing proceeded 

as follows: 
J\tlR. S'cHROEDER: The hearing on Article IV, entitled Executive 

and Administrative, will be opened. 
The first speaker this morning will be Commissioner Spencer 

Miller Jr., representing the Citizens Committee for Constitutional 
Convention. 

MR. MILLER: Mr. Chairman, members of the Joint T.Jegis1ative 
Committee: 

On the north side of the State House Annex there have been 
carved in stone these words-

THE LEGISLATURE 

BY THE ENACTMENT OF WISE LAWS 
THE GOVERNOR 

BY CAUSING THEM TO BE FAITHFULLY EXECUTED 
THE COURTS 

BY IMPARTIALLY INTERPRETING THEM 
HA VE EARNED FOR NEW JERSEY 
AN ENVIABLE REPUTATION 

203 
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Whether these words are history or prophecy, I leave to you. 
But there is one idea implicit in this dedicatory phrase namely 
that upon the executive devolves the responsibility for the ad­
ministration of the State Government. 

It is to that principle as embodied in Article IV dealing with 
the Executive function that I want to speak to you again in my 
capacity as a citizen and as Chairman of the New Jersey Com­
mittee on the Constitutional Convention. 

May I make bold once ag·ain to remind the members of the 
Joint Committee of a statement of the Board of Trusters of om· 
Citizens Committee on May 28th last. 

"Without passing judgment on details of the Constitution pro­
posed by the Commission, the Committee feels that the changes in 
the executive, legislative and judicial departments eonstitute a 
forward step toward providing New Jersey, for the first time, 
with a frame of government based on tested American principles 
and adequate to modern needs." 

I shall discuss the proposed Article IV, dealing with the execu­
tive and the administrative branches of the State Government, in 
the light of this statement. 

In other words, I shall point out what seem to me to be the 
principles in this article which command the support of most of 
our members. I make this statement without prejudice to any 
changes which may be suggested later in this hearing. Generally 
speaking, our members are primarily concerned about the prin­
ciples, not the details, of the proposed Constitution. "\Ve all hope 
that these public hearings may develop a number of refinement3 
which may be incorporated in the document submitted to the 
people. We none of us insist upon this draft or any other draft 
without the crossing of a T or the dotting of an I. We want the 
Constitution when it is finally adopted by the people to be as truly 
as possible the Constitution of all the people of New Jersey. It is 
not our wish to knock down well founded and sincerely held mi­
nority views by the mere weight of numbers. Without wasting 
time, sacrificing essential principles, or disregarding the clear 
lessons of experience, ·we trust that conference and respectful con­
sideration of divergent views may \Yin for the final draft the en­
thusiastic support of the vast majority of our thoughtful citizens 

In this spirit, therefore, I approach the Article on the executive. 
I shall not advocate any specific changes in the draft proposed by 
the Revision Commission, but in my representative capacity I 
shall take the liberty of calling attention to a number of proposals 
which I think have sufficient support to make it desirable that they 
be carefully canvassed. 

At the beginning of any disenssion of the position of the ex­
ecutive in a modern Rtate Government, I think it is important to 



Morning Session, Jitly 22, 1942 205 

recognize the fact that this is a subject upon which men of 1844 
were not too well qualified to speak. The primary reason for this 
is that State Government one hundred years ago had very little 
executive or administrative business to do. rrhe makers of the 
present Constitution took away from the Governor his old powers 
as chancellor, ordinary and presiding officer of the council, both 
in its capacity as the Upper House of the Legislature and in its 
capacity as the court of last resort. They then solemnly declared 
that the executive power should be vested in the Governor; but 
they thought this power so unimpressive, that several of the lead­
ing members of the Convention expressed the fear that the office 
would "not be of sufficient importance for the best man" or even 
a good practicing lawyer to accept it. 

A hundred years ago the annual disbursements of the State 
were less than $100,000. Of this sum, about $30,000 was disbursed 
for local schools, while legislative expenses, State officers' salaries, 
and the upkeep of the State Prison accounted for most of the rest. 
ObYiously there was no reason to think of the Governor as a gen­
eral manager of this business. The application and enforcement of 
State laws was left for the most part to county and local officers. 
On the other hand, the chief executive of the State enjoyed no 
powers corresponding to the President's control of foreign affairs 
or his command of the army and navy. Finally, as the debates of 
the Convention of 1884 show, the Revolutionary hatred against the 
arbitrary acts of George III still made many ,J erseymen look with 
suspicion on an~'thing resembling a strong executive. This doubt­
less accounts for the prohibition against a Governor succeeding 
himself, and for the fact that all other State officers were made 
practically independent of the Governor, either through election 
by joint meeting or by virtue of fixed terms longer than three 
~'ears. 

One almost wonders why they created the office of Governor 
at all. It can probably be ascribed partly to the obvious need for a 
ceremonial head of the State, partly to deference to the theory of 
a formal separation of these powers, and partly to the desire to 
find a more acceptable repository for the power to appoint certain 
high judges and other officers than the Legislature itself. 

No Article of the present Constitution bears more clearly the 
marks of the age that produced it than the executive Article. In 
view of the changes in society and the resulting changes h1 gov­
ernment which have occurred since that time, there is no Article 
which is more in need of reconsideration in the light of present con­
ditions. I believe that most J erseymen agree that the State's bus­
iness is now big enough to require the supervision of a chief execu­
tive or general manager. The State now disburses some $140,000,-
000 a year and performs a great number of vital services througn 
upwards of a hundred distinct departments and agencies. 
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The results of the traditional neglect of the executive office are 
apparent on every hand. A modern chief executive in a large 
scale enterprise is expected to concern himself with matters of 
general policy and to supervise his organization through a small 
number of administrators directly responsible to him. Details are 
left to these chief assistants and their subordinates. In the New 
Jersey Government the order of things is reversed. The Governor is 
required to appoint and deal with a whole host of minor function­
aries, while most of his principal assistants are carefully insulated 
against both his legal and his moral influence. A new Governor 
discovers that the administrative part of State Government, of 
which he is supposedly the general manager, is divided among 
something like a hundred independent, often competing agencies. 
Many of these departments are headed by boards, the numerous 
members of which it would be utterly impossible for the Governor 
to become acquainted with during his three-year term. The Gov­
emor finds that his duties with respect to the several departments 
ar~ bewildering in their number and dissimilarity. Furthermore, 
many of his duties are of such an inferior or inconsequential char­
acter that they have no value whatever as instruments of execu­
tive power. He is soon involved in a great mass of "busy work," 
which,, if it needs to be done at all, might just as well be taken 
care of by the lowliest clerk. 

In spite of such constitutional and traditional weaknesses, 
Americans, including citizens of other States, have come to expect 
their chief executives to perform a very important dual role. They 
expect them to represent and guard the major interests of the 
whole State against the combined minor interests of its segments. 
And they expect them to take care that the public business be 
conducted efficiently, honestly, and economically. The first expec­
tation implies a limited participation in legislation. The second im­
plies full responsibility for the non-judicial aspects of administra­
tion. This is not a violation of the separation of powers as under­
stood by the Founding Fathers; because the dual role of the chief 
executive was written most clearly into the Constitution of the 
United States, admittedly the best of our early Constitutions. 

Few will deny that a central weakness of the New Jersey Con­
stitution of 1844 is its failure to provide properly for either role 
of the executive. Fortunately. the Commission on Revision of the 
New Jersey Constitution has courageously attacked this weakness at 
its sources. I pointed out last week that the correction of a de­
fective Constitution is likely to require a number of minor adjust­
ments, rather than a single major change. For this reason it will 
be necessary to examine separately the principal changes in the 
executive Article proposed by the Revision Commission and to con­
sider their combined effect. 

(1) It gives the Governor the power to appoint and dismiss 
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itis own chief assistants, and enables him after investigation and 
hearing to dismiss. any other administrative officer found faith­
less to his trust. This, substantially, follows the precedent set by 
the United States Constitution. The Governor cannot be held re­
sponsible for administration unless he can enforce responsibility 
down. the line through assistants in whom he has confidence. The 
proposed Constitution provides for enforceable responsibility with­
out discarding the traditional check of senatorial approval on ap­
pointments. The requirement of a public vote on nominees within 
30 days looks like a happy solution of the deadlocks between Gov­
ernor and Senate, which have sometimes seriously impeded the 
public business. 

The time limit on confirmation and the prohibition against fur­
ther joint meeting appointments except for comptroller and treas. 
urer should go a long way toward making both the Governor and 
the Legislature more responsible servants of the public interest. 
Let me read you what Thomas Jefferson said on this subject in 
1816, after observing the working of legislative patronage in 
Virginia: 

"Nomination to office is an executive function. To give it to 
the Legislature, as we do, is a violation of the principle of the 
separation of powers. It swerves the members from correctness, 
by temptations to intrigue for office themselves, and to a corrupt. 
barter of votes; and destroys responsibility by dividing it among 
a multitude ... H 

And don't forget that Jefferson was not, like Hamilton, a par­
ticular lover of executive power. 

(2) In the second place, the proposed Constitution reduces the 
number .of administrative departments and makes the Governor 
primarily responsible for their internal organization and for the 
distribution of powers among them. No chief executive can deal 
uffectively with something like a hundred different agencies. The 
proposed Constitution would reduce the number to nine. Perhaps 
this number is too small. We hold no brief for nine, as against 
eight or twelve or a few more, or for their proposed titles or group­
ing. The point is that the number should be small enough so that 
the heads of the departments can sit together with the Governor 
in intimate conference, for consideration of common problems and 
co-ordination of effort. 

Discovery of the best internal organization and allocation of 
functions is a matter of administrative experience. Theodore 
Roosevelt therefore pointed out that the job of administrative re­
organization is "essentially executive in its nature." The proposed 
Constitution recognizes this; but wisely gives the Legislature a 
veto on executive orders dealing with this subject. 

(3) In the third place, the proposed Constitution would dimin­
ish the non-essential political and ministerial duties of the Gov-
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ernor. The reduction in the number of departments and the con­
sequent reduction in the number of separate appointments to be 
made to go in this direction. In like manenr, the simplification of 
the court system and the extension of judicial terms would ulti­
mately reduce the number of high judicial appointments at the dis­
posal of the Governor by 7·5% or more. This should probably be 
followed by reorganization of the lower courts, still further reduc­
ing, if not eliminating the large number of part-time judges now 
appointed for short terms. 

I notice that the proposed Constitution does not mention 
county prosecutors. I take it that this paves the way for taking 
these State's attorneys out of politics and developing an expert 
full-time S'tate department of justice on merit principles, whenever 
t.he Legislature may see fit to do so. The Legislature might also 
reduce the Governor's patronage in other directions, to the ad­
vantage of th~ executive as distinct from the political power of 
the Governor. This appears to be contemplated by the constitu­
tional requirement that all possible offices and positions be included 
in the merit system. A Legislature uninhibited by patronage 
powers of itiS own should translate this provision into a bulwark 
against any violation of the principle that all the routine functions 
of Government should be performed by qualified personnel selected, 
promoted and retained solely because of merit. Once the Legisla­
ture had acted appropriately the courts could enforce this provi­
sion on the petition of any citizen. 

In my opinion, therefore, one of the great merits of the pro­
po~ed Constitution is the reduction in the appointing power of the 
Governor which it contemplates. This is important; first, because 
it will leave the Governor free to devote more of his time to the 
business of Government and less to the game of politics; and sec­
ond, because it will preserve him from the temptation to become a 
political adventurer instead of a public servant. The present Con­
Jtitution works in just the other way. It thwarts the Governor 
every time he tries to concentrate on Government; but beckons him 
on to the happy hunting ground of political deals for the benefit oi 
himself and "friends." 

( 4) The fourth objective of constitutional revision for execu­
tive responsibility is extension of the Governor's tenure. Modern 
Government, like any other big enterprise, puts a premium on ex­
perience. The four-year term will give the people the benefit of a 
Governor's services for another year after he has passed the awk­
ward state and got into his stride. So far so good; but the pro­
hibition against the second term is open to serious question. In 
view of the proposed reduction in the political patronage of the 
Governor and the safeguards against job and vote trading betweeTJ 
the Governor and Legislature, many of our members feel that 
it would be quite safe to allow the people to command the con-
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tinued services of an experienced chief administrator for at least 
a second term. 

( 5) Finally, the Governor's role as a legislator is clarified m 
:!1e proposed Constitution. 

This role is expressed in the negative form of the veto and in 
the positive form of consultation and advice. rrhe veto is needed 
to permit the Governor, as representative of all the people, to pre­
vent legislation by the pressure and logrolling of minority or spe­
cial interests. The proposed Constitution strengthens the Gov­
ernor's power to prevent this sort of thing by requiring a t\vo­
thirds vote to override a veto of an appropriation item. This is 
important; but might it not be well to require a two-thirds vote in 
any case? Logrolling and special favors are not confined to State 
appropriation acts. Anyone who goes over the list of special tenure 
and pension acts passed almost every year over the ineffectual pro­
test of the Governor knows this. 

The positive role of the Governor in legislation is put on a 
definitely higher and more desirable plane by the proposed Con­
stitution. In the first place, the power of the Governor to offer im­
proper inducements to legislators is greatly curtailed. In the secoud 
place, the Legislative Council offers a place for open and dignified 
collaboration between the Governor and the leaders of the Legis­
\ature in the formulation of a common program. With the reduc­
tion in the present causes of friction between the two departments1 

a new spirit of cooperation in the public interest should develop. 
'rhese, I think, are the most important of the changes looking 

~oward the establishment of the Governor as an effective chief ex­
ecutive in what has become the American meaning of that term. 
There are other changes of some·what less importance which also 
tend in this direction. Among them are the abolition of the Court 
of Pardons and the vesting 0£ the panlon power in the Governor 
alone. 

Another change, the importance of which "\Ve now realize as 
never before is the streamlining of the State militia. rrhe proposed 
Constitution would make effective the Governor's responsibility 
as commander-in-chief and require the selection and promotion of 
officers according to the United States Army standards. 

It should also be noted that the improvement of the position of 
the Legislature as impartial critic of administration, should tend 
t.o keep the Governor on his toes. As it is nmv the Legislature, as 
a body, and many of its members are so fr1vo!Yecl in one or more 
State departments that the peop1e do not feel that they can look 
to the Legislature for properly disinterested report or action con­
cerning State administration. 

There is one subject concerning ·which the Heport of the Re­
vision Commission does not seem to be quite clear, and on which 
I should like to make a few observations. That is the matter of 



210 Monving Session) July 22) 1942 

citizen boards connected with administrative departments. We have 
in many departments of New Jersey government enjoyed the un­
stinted services of many of our best citizens as members of boards 
and commissions. We have here a tradition of citizen participation 
which should not be discarded. Now I do believe that administra­
tive responsibility for conforming the work of all State depart­
ments to sound £.seal and administrative .practices and to changes 
in public policy should be vested in the Governor. I believe also 
that this requires the re-grouping of our present State agencies in 
a much smaller number of major departments, which will for the 
most part maintain direct communication with the Governor of the 
day through single heads, who enjoy his confidence. This obviously 
is the belief of the Revision Commission, although the door is left 
open for putting boards appointed by the Governor at the head of 
certain departments. I want to make this suggestion; that the 
problem of classifying functions of State Government and of pre­
scribing a responsible system of administration for their perform­
ance may well be given further study before we decide finally on 
the precise wording of this part of the executive Article. It may 
be possible to agree that two or three functions should, because of 
their special character or past experience, be organized under con­
tinuing boards instead of single commissioners serving at the 
Governor's pleasure. 
Or it may be that a reconsideration of the proper use of boards 
and commissions would lead to a modification of the relation be­
tween a board and its department. In this connection we should 
not forget that the proposed Constitution contemplates the exten­
sion of the merit system to every possible office or position. I take 
it that the Legislature should, therefore, provide for the office of 
permanent under-secretary or commissioner in each department, 
and that every employee in the State, from the under-secretaries 
down, would be protected against political dismissals and, there­
fore, to a large extent against improper mandates from political 
sources. In view of this, the need for boards with actual adminis­
trative responsibility as safeguards against partisan politics would 
be greatly reduced. 

On the other hand, I think that boards with specific functions 
might perform very useful purposes, and if there is any doubt 
about the power of the Legislature under the proposed Constitution 
to create such boards, provide appropriately for their appoint­
ment and give them continuity through overlapping terms, this 
doubt should certainly be cleared up. 

In some cases boards might be given rule-making or review 
powers. In other cases advisory boards, equipped with the full 
power to inspect all departmental activities and to report thereon, 
might be extremely useful. Such boards without any actual respon­
sibility for administration could act with greater freedom, and I 
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think with greater effectiveness in the public interest than is 
sometimes possible when a board is legally responsible for every­
thing which its department does or does not do. They could give 
advice; act as interpreters between the departments and the pub­
lic; police the application of the merit system; investigate charges 
of mismanagement or improper political influence; and report 
findings to the Governor, the Legislature or the general public. 
Such boards could be veritable watchdogs of the public interest, 
and their bark would be especially impressive because they could 
not be charged with having vested interests in the departments to 
protect. 

The one central principle running through this proposed re­
vision is this-that all departments of the Government should have 
more power to serve the people and less power to misrepresent the 
people. The Revision Commission has given us an inspiring lesson 
on how we can help win the battle for democracy right here in New 
Jersey by correcting known defects in our Constitution. I firmly 
believe that under a new Constitution the citizens of New Jersey 
will one day participate more confidently and effectively than ever 
in their own Government-not only on election day, but also on 
every other day in the year. 

In these days of crisis as we face the task of the revision of our 
fundamental frame of Government, we might well appropriate to 
ourselves the words of Abraham Lincoln, uttered in another crisis 
of our nation nearly eighty years ago-"It has long been a grave 
question whether any government, not too strong for the liberties 
of its people, can be strong enough to maintain its existence in 
great emergencies." 

MR. MILLER: May I say, Mr. Chairman, just one other word, 
and I am asked to make this statement to you at this time. The 
Governor of the State was expecting to appear before this Com­
mittee this morning to make a statement in his own behalf, as a 
citizen of the State, concerning this Article. Unfortunately, the 
pressure of the State's business, particularly a matter dealing with 
the problem of defense, has made it impossible for the Governor 
to be here this morning as he had originally hoped, but he has 
asked me to say to the members of the Committee that it is his hope 
and his intention to appear before this Joint Legislative Committee 
before you have concluded your sessions. 

MR. SCHROEDER: The Committee will be very, very pleased to 
have the Governor appear before it. 

At this time I will call on Mr. Paul, who desires to introduce 
several of the proponents of Article IV. 

MR. PAUL: I would like first to introduce Mr. Roger Hinds. 
MR. HINDS: Mr. Chairman and members of the Joint Legisla­

tive Committee: I represent nobody but myself, and speak with 
no authority except with such authority as one single citizen and 
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voter may have. The Committee has asked me to come here to re­
port what I find as to the attitude of the average citizen with re­
spect to a proposed new Constitution and particularly with respect 
to this matter that is immediately under consideration, the execu­
tive power and its relation to the other branches of the Govern­
ment. 

Now, I find that Mr. Average Citizen, whose views I have been 
trying to get by talking to people in various walks of life, is not a 
learned student of constitutional law or history and probably 
doesn't even know, as you gentlemen do, that the separation of the 
powers and functions and responsibilities of Government in the 
judicial, executive and legislative is distinctly an American inven­
tion and part of our American ·way of doing things, and probably 
does not think or discuss these matters in terms that a college pro­
fessor of political science would discuss them, but he gets at about 
the same goal. I think he has the same attitude toward it that Mr. 
Miller has just expressed, although he gets it by intuitive or com­
m on sense processes. 

Now, as I find l\:Ir. Average Citizen-by the way, he is very 
much interested in this whole matter-he is disturbed and he is 
dissatisfied with the way things have been going on at an increas­
ing rate for the last thirty or forty years. He hasn't figured out 
exactly what is wrong. Sometimes his ang·er and his disturbance 
are directed at individual personalities. Generally speaking, I 
find that Mr. Average Citizen is not so much concerned, however, 
with personalities or with fault-finding of individual office holders 
as he is disturbed in a vague way by the system under which the 
State is being operated; in other words, with the existing Conti­
tution. 

l\1r. Average Citizen is becoming, in this industrial State, more 
and more businessman. Back in 1844 the typical citizen was one 
whose business interests were very simple. They did not involve 
any principles of organization; it wasn't necessary for him to 
think in terms of organization. In those days the average boss was 
a sing·le individual. He had tvrn or three employees ordinarily or, at 
the most, a score. Now, however, Mr. Average Citizen is beginning 
of necessity to think in terms of organization. He usual1y is an 
employee of a corporation or he may be an executive of a corpor­
ationo When he goes into the president's office, he is very apt to 
see there a chart showing authority, showing responsibility, show­
ing how the thing functions. The bigger and better organized the 
corporation, the more simple he finds the chart is in its essentials. 
He sees at the top the stockholders 'ivho have all the power and who 
make all the final decisions, and then under them he sees the direc­
tors and the president and the various departments, all with straight 
cJear lines of authority, so that the responsibility can be fixed. He 
knows that vd1err there js a lack of responsibility, where there is not 
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simplicity, where there is not unity, bankruptcy is usually the 
result, but in ~ well run business such as Mr. Average Citizen here 
in New Jersey is becoming more and more familiar with, he finds 
that there has got to be simplicity, unity, and there has got to be 
~ome sort of organization that can be understood; otherwise, you 
can't hold people responsible. He looks at a chart of the New 
Jersey Government as it is now organized. It looks like a dish of 
spaghetti. It is an utterly confused thing that nobody can under­
stand; it has overlapping terms; it has lack of uniformity; it takes 
a lawyer, and a lawyer who almost specializes in those matters, to 
tell you where the authority resides, who is responsible. Mr. Aver­
age Citizen, though as I say he is not a specialist on constitutional 
government, inst i11etive1y k11ows that is \Yro11g; he knows that 
under our American system \Ye }iaye got to fix responsibility. He 
also has heard the old adage that dirt is matter out of place. He 
knows that a fresh egg on your breakfast plate is a palatable and 
wholesome food and that same egg on your Yest is dirt. He knows 
that politics is of t~1e Yery warp and woof of our American system 
and has a proper place in legislation. It has a proper place in 
electing· members of our National Legislature, members of our State 
Legislature, and also in electing our chief executives, who partake 
of legislation, are recommended, have the veto power, and who 
are responsible for their departments. He realizes that those men 
determine the broad policies of government, and politics in its 
legitimate sense is policies. Therefore, he thinks politics is a good 
thing. It interests and even excites him on election clay, but he also 
knows that just as politics is a good thing in its place and just as 
executive function is a good thing in its place, the two things no 
more mix than two different kinds of food. For example, some 
people are very fond of vVelsh rarebit and also like ice-cream, 
each palatable and wholesome in its plaec, but when you mix 
them you have a rather nauseous mess. Mr. Average Citizen 
has a decided feeling of nausea in this State, as I find him, 
when he sees the legislative .function mixing up with the 
executive function. He thinks that the appointment of execu­
tive officers should remain and be fixed with the executiYe, 
subject only to the approval of the Senate, which should be either 
given or refused solely on merit. vVhen he sees politics entering 
into the appointment either of executive officers or judicial offi­
cers, he has a feeling of dismay and futility. He believes that that 
is largely the result of defects in the present Constitution. I 
don't know whether he understands just how historically those 
defects got in there, but I think you gentlemen do. As Mr. Miller 
pointed out, in 1844 there were very few executive appointments 
to be made by the GoYernor. Most of them were expressly pro­
vided in the Constitution itself, and by an oversight which has 
already been called to yonr attention b:v the GoYernor and by 
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Mr. Miller, it is now possible for these executive appointments 
to be taken out of the hands of the executive power, where they 
properly belong, and become the footballs of politics. As I see it, 
Mr. Average Citizen does not like that and he wants to see it 
changed. 

Even worse in the estimation of Mr. Average Citizen than the 
mixing of politics in executive and judicial appointments and 
confirmation is the mixing of politics in the very function of the 
executive, of which we have had all too many instances in the 
past, where members of the Legislature have yielded to the tempta­
tion to intercede in the negotiation of private claims against the 
State with the executive department, which should be exclusively 
a matter for the executive. 

Now, Mr. Average Citizen is not inclined to be too harsh on 
personalities involved in those matters. He believes that funda­
mentally these things are made possible because of a system which 
encourages such matters and even invites them. He believes that 
the personnel of our Government essentially desires to do the right 
thing and that if the system can be changed, as is recommended 
here in this new Constitution, the pressures and the temptations 
which throttled office holders now yield to, so that the executive 
function is confused with the legislative function, will be re­
moved. While he does not believe that the millennium will arrive 
through a new Constitution, he believes that a scientifically de­
signed, modern Constitution will at least make these things less 
likely. 

MR. PAUL: Mr. Chairman, I would like to call next Mr. Russell 
Watson of Newark, representing the State Chamber of Commerce. 

MR. WATSON: Mr. Chairman and members of the Committee: 
Article IV is the most controversial part of the Revision because 
it would tremendously expand the power and the authority of the 
Governor; and, therefore, it has deep and broad political implica­
itons. Let us examine this Article IV as we did Article III, and 
try to ascertain whether it tends toward executive dominance and 
legislative insignificance as has been charged by, mark you, mem­
bers of the Committee, the only outright opponent of this Revision. 

This Article IV would center responsibility and authority-I 
should put it in reverse-would center authority and responsi­
bility in the Governor far beyond his present powers, far beyond 
his present authority, so as we examine these grants of authority, 
these charges of duty, let us see what checks and balances are 
provided in accordance with the time-honored procedure of our 
democratic system. What is the present situation? What is the 
present scope of power of our Governor? Well, in just a few 
words, the Governor has the broad power of appointment of public 
officers subject to S'enate confirmation. He may through the Com 
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m1ss10ner of Finance restrain the expenditure of public moneys 
in certain instances. Only since the last session under a bill intro· 
duced by Senator Hendrickson has he had the power to investigate 
executive state departments, officers and agencies. And as you 
know, under the case law of this State, the power of the Legisla­
ture in that respect is extremely limited. He has the power to 
remove certain State officers, officials, in a few isolated instances. 
But in a day-by-day administration, management, and carrying 
on the State's business, aside from these broad powers to which 
we have just referred, he is little more than a figurehead. 

Now, our present Constitution provides that the executive 
power is vested in the Governor and charges him with the duty 
to take care that the laws be faithfully executed. These provisions 
of the State Constitution are a mockery. They are a delusion. The 
executive power is not vested in the Governor. The Governor has 
not the power with which to discharge the duty to take care that 
the laws of the State be faithfully executed. The executive power 
is not vested in the Governor; it is vested in about ninety-the 
Revision Commission sets the number-it is actually vested in 
about ninety unrelated, heterogeneous, autonomous, and semi­
autonomous boards, officials, commissions, commissioners and 
agencies. Let's call them instrumentalities of administrative gov­
ernment. These officers, officials, and board members are appointed 
for terms which extend beyond the term of the Governor. They 
are not identical with his. They are not responsible to the Gov­
ernor. They are not responsible to anyone else excepting in so far 
as they may be restrained indirectly by the appropriating power 
of the Legislature. In actual practice, members of the Committee, 
of course, the Legislature could, but the Legislature in fact has 
has not. We will come to that in just a minute. These ninety 
boards, these ninety instrumentalities, in fact exercise the execu­
tive power. The Governor doesn't. These ninety instrumentalities 
in fact take care that the laws are faithfully executed or not and 
in many instances, they are very faithfully executed by these in­
strumentalities, but it just isn't so that the Governor exercises 
or possesses this power. The Governor lacks the power to manage 
the State's day-by-day business because it is done by these ninety 
instrumentalities. 

Now, the heart of Article IV is found in Section III which 
would repose in the Governor broad powers to effect a reorganiza­
tion of State government. This is a subject which has been talked 
about seriously for many years. This Section III does two things. 
In the first place it sets up nine administrative departments in 
addition to the State Treasurer and the State Comptroller, who 
would not be directly affected by this and should not be. They are 
legislative agents appointed by the Legislature and responsible to 
the Legislature. The heads of these departments would be ap-
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pointed by the Governor subject to confirmaton by the Senate. 
Their terms would coincide with his. They would serve under his 
direction and supervision and at his pleasure. Now, the first im­
portant power lodged in the Governor, the less important of the 
two, would be the power to regroup among and within these nine 
administrative departments all of these existing ninety hetero­
geneous, unrelated, autonomous or semi-autonomous departments. 
So far so good, that is just a step toward a sound executive setup. 
The powers and functions of these boards would not be affected 
by this first step in any way whatever and the Governor would 
have power, unregulated power, unrestrained power, to take that 
first step. Now the second step ·would be the re-allocation, con­
solidation, merger, the modification among and within these nine 
departments of the powers and functions of existing boards, in­
strumentalities, commissions, commissioners, agencies and all the 
rest; and there is the heart of the section. That is the far-reaching, 
fundamental grant of power to the Governor. Now is this wise? 
If we agree that the present system of irresponsible power lodged 
in these ninety agencies is unwise, then we must agree that the 
Legislature has failed to provide a remedy. The Legislature has 
failed to exercise its power. In determining whether this transfer 
of power from the Legislature to the Governor is wise, let us 
examine the checks and balances proposed by the Constitutional 
Revision Commission. 

What this second grant of power under S'ection III would do 
in effect would be to transfer the initiative with respect to State 
organizaton from the Legislature which has never exercised it ex­
cept in a limited way, to the Governor, and in turn to transfer 
from the Governor to the Legislature the power of veto. This is 
done by a provision that the Governor's plan or regrouping of 
powers and functions shall be submitted to the Legislature and 
shall become effective unless the Legislature within thirty days dis­
approves of it. This veto power may be exercised by a simple 
majority vote in each house, so that is the first positive check. The 
second positive check is the Legislature's power of veto of all and 
any measures by a simple majority vote in each house as at present. 
The third is the power of confirmation which reposes in the Senate 
of all appointments of the heads of these administrative depart­
ments. It is not to be presumed that the Senate would confirm 
unqualified appointees. The next and a most important power is 
the power of appropriation. The Legislature would still hold the 
purse-strings. Another is the new provision in the Revision, I 
think it is Article VI, S'ection I, Paragraph 2-I know it is-which 
strengthens the civil service and would protect all State employees 
below the rank of executive heads. It would protect the men and 
women who actually carry on the State's business against arbitrary 
abuse of this power by the Governor. The final and most impor-
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tant check and balance, counterbalancing check, let us call it, is 
the provision that the Governor shall be limited to one term of 
four years. Now, we disagree with our good friend, Mr. Miller, in 
that respect. This Revision contemplates a tremendous expansion 
of executive power. A Governor so minded might have the oppor­
tunity to build a personalized political machine and thereby per­
petuate himself in office or retain himself in office for a long while. 
So the Revision Commission very wisely, we think, members of the 
Committee and Mr. Miller, retained the present veto, simple veto, 
by a majority vote in each house and provided that the Governor 
in order that he should not be able to erect this personalized poli­
tical machine shall be limited to one term. So we say that these 
checks and balances very effectively preserve the Legislature as a 
coordinate branch of the State government, really in the last 
analysis as the dominating branch, and do nothing more than to 
give the Governor the power and authority and responsibility 
which he needs to carry on effectively, economically and efficiently 
the State's business. 

Now, we have a division of opinion in our Chamber of Com­
merce so it becomes my duty to step from this side of the aisle 
acroi':S to the other. I shall try to state as adequately and as fairly 
as I can the countering view. The representatives of the agricul­
tural industry and it is an industry, an important industry in 
New Jersey, are important, influential and valued members of the 
State Chamber of Commerce. The State Chamber has for the last 
several years promoted energetically and successfully, we think, 
the community of interest between agriculture and industry. Now, 
say our agricultural members, we think that this Section III of 
Article IV would work out badly in practice. They say the Agri­
cultural Department is well administered. We not only agree to 
that; we assert it. The Agricultural Department is well adminis­
tered. Under the present system I believe it is administered by a 
board appointed by the agricultural organizations and societies of 
the State. They say that this well administered department should 
not be exposed to the manipulation of a partisan politically minded 
Governor, and we agree that there is much merit in that view. 
No one can be unaware of the political implications of this section. 
Now, that is the view of our agricultural members as we under­
stand it, and I think it is fairly stated and I am sure it is clear 
to you members of the Committee. But the prevailing view among 
our membership is in favor of this Article IV. The prevailing view 
is that this system of centering responsibility and authority in the 
executive subject to these checks and balances by which it would 
be restrained by the Legislature is sound and therefore should be 
adopted. 

Doesn't the choice .between the two systems rest upon that 
fundamental principle of democracy stated by the Revision Com-
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m1ss10n in its statement of transmittal? I think I referred to it 
at an earlier hearing, but it is particularly pertinent to this sec­
tion. It is on page 10 (p. 911). 

"The constitutional machinery, however, can be no bet­
ter than those who operate it. The transformation from a 
program-the Constitution-to a government functioning 
with adequacy and integrity, and in the public interest, 
can only be carried out by an intelligent, conscientious, and 
observant electorate." 

Now, if Article IV becomes the Constitution of this State and 
if the Executive Department, the executive branch of the State's 
Government breaks down, the people will know upon whom to fas.­
ten the responsibility. Both the power and the responsibility would 
be in the Governor and the people would have it in their hands 
at all times to remedy the situation if they want to, and that, mem­
bers. of the Committee, is the essence of democracy. 

Now, there are other provisions of this article to which we 
should like to refer very briefly. First, it is provided that appoint­
ments must be confirmed by the Senate within thirty days. That is 
akin to a similar provision in the legislative section and we merely 
repeat what we said before; it is no diminution of legislative power. 
It merely requires the Legislature to exercise its power within a 
reasonable time. The Governor is empowered to remove State offi­
cials after hearing. It seems to us that that is wise and sound. The 
power of pardon and commutation is reposed in the Governor with 
the advisory assistance of a board on pardons and commutations, 
which seems to be an improvement. 

There is a provision that in case of the absence of the Governor, 
temporary or permanent, he shall be succeeded by the Director of 
the State Department of Taxation and Finance instead of by the 
President of the Senate and by the Speaker as at present. It 
seems to us that that is sound in that it tends to separate the Ex­
ecutive Department from the Legislative Department. A vacancy 
in the Executive Deaprtment would be succeeded to by another 
official in the Executive Department rather than by an official in 
the Legislative Department. The choice of the Director of the 
Department of Taxation and Finance has merit because the di­
rector of that department by reason of the scope of his duties 
would have a more comprehensive knowledge of the other depart­
ments in State Government generally than any other department 
head. The requirement that a vetoed appropriation item must 
have two-thirds of the vote of each house seems to concentrate in 
the Governor's Office the budgeting power which appeals to us 
as wise. 

Now, there has been some criticism of details of this article­
one-the combination of the Department of Education and Civil 
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Service in one department. It seems to us that that is a mistake, 
that those departments are not so related that they should be in 
one department; but we agree with Mr. Miller that such things are 
details. It is immaterial whether there be eight departments or ten 
departments or twelve departments. We are advocating here this 
morning the principle, and may I also in conclusion quote from 
one of the founding fathers, Benjamin Franklin. When the work 
of the Constitutional Convention was about to be concluded he 
i!laid this-and it applies to this Article IV and to every section 
of this proposed Constitution. 

"I confess that there are several parts of this Constitu­
tion which I do not at present approve, but I am not sure I 
shall never approve them. I agree to this Constitution with 
all its faults, if they are such, and there is no form of gov­
ernment but what may be a blessing to the people if well 
administered. I doubt, too, whether any other convention 
we can obtain may be able to make a better Constitution. 
It therefore astonishes me, Sir, to find this system approach­
ing so near to perfection as it does. I cannot help express­
ing a wish that every member of the Convention who may 
still have objections to it would, with me, on this occasion 
doubt a little of his infa1libility, and, to make manifest our 
unanimity, put his name to this instrument." 

MR. PAUL: Mr. Thomas L. Parsonnet, Legislative Representa­
tive of the State Federation of Labor. 

MR. P ARSONNET: Mr. Chairman and members of the Committee: 
I have been instructed by the officers of the State Federation 

of Labor to express its desire for the adoption of this article, as 
well as the other articles, of the proposed Revision. Commissioner 
Miller has expressed completely the thoughts of the State Federa­
tion of Labor on Article IV. There is no need to review the com­
ments made by Commissioner Miller except to say that we endorse 
them. We have some doubt as to the advisability of limiting the 
Governor's term to one term for all time, feeling that if an able 
executive is obtained we should not be foreclosed of the right to 
keep him in office. With that exception, we thoroughly agree with 
the provisions of Article IV. We believe that the executive should 
be a real executive and not a token. We believe that his power to 
control the administrative forces of the Government should be 
effective through the simplification as provided by Article IV, and 
we urge the adoption of the article, if necessary in present form, 
rather than the making of too many changes. which will only com­
plicate the situation and prevent the adoption of the Revision at 
an earlier time. 

Thank you. 
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MR. PAUL: Mr. Mortimer Eisner of the Law School of Newark 
University. 

MR. EISNER: Mr. Chairmai1, I have only one observation to 
make. At the last meeting of thjs Committee I made the sugges­
tion that this Revision subordinates the art of politics in the Con­
stitution of the State to the science of government, and there is 
no place in the whole R,evision ·where that is more glaringly demon­
strated than in this Article IV, where under our present Constitu­
tion the limitations on the authority of the Governor, the futility 
of his veto power, the weakness of his control over fiscal policy­
all these show the present need for Revision and the requirement 
that the executive shall be made the responsible head of the State 
government. I recognize the dangers that others mentioned with 
respect to giving too much power to an executive, but I concur 
with the views expressed by l\fr. Hinds and Mr. Watson that we 
must recognize that if we want satisfactory, responsible govern­
ment, we must take the chance in having that type of administra­
tive. I would say, therefore, that the provisions of this Article IV, 
with the Revision proposed in the judiciary, are in my opinion 
the heart of the new Constitution and are the most important 
needs that we have for Revision under the present Constitution. 

I should like to say further that there are those of us who 
believe that since this issue has been started now, the seeds of 
Revision in some form will grow and blossom in full fruit; that 
the Legislature may well recognize that Mr. Average Man, as 
Mr. Hinds has well said, is interested in seeing better government 
in New Jersey, and if the present instrumentality doesn't serve to 
give us better government he will, as time goes on, be more insis­
tent in his demands that better government be given, and if that 
requires, as it does require, a Revision of the Constitution, he will 
insist on the Revision. 

I submit, therefore, to you, and I commend to the Legislative 
Committee, not only the need for better government here, as illus­
trated by these two articles, but the wisdom, I might say the good 
politics, of considering the present Revision as a method by which 
good government may be accomplished and by which the legisla­
tors themselves might get increased rewards in politics later on. 

MR. PAUL: Mr. Harry vV. Wolkstein, representing the Newark 
Committee on Constitutional Convention. 

l\:fR. \VoLKSTETN: l\fr. Chairman and members of the Joint 
Legislative Committee: I should like to stress the fact that there is 
urgent need for economy and efficiency in our State Government. 
Our ninety-eight-year-old Constitution, although providing that 
executive power shall be vested in the Governor, did not provide 
him with the necessary authority to enable him properly to super­
vise and to conduct an efficient administration. Accordingly, we 
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have developed in the twentieth century a legislative type of gov­
ernment, one that is headless and decentralized, a government con­
sisting of ninety odd commissions, boards and agencies-each hav­
ing its own "little governor" ; in short, a government of extrava­
gance and inefficieney. 

It is inconceivable that a private corporation, spending millions 
of dollars annually in operating expenses, would think of setting 
up an administrative organization consisting of ninety-four agen­
cies, these agencies having no controlling head. Yet this condition 
exists in our State governmental machinery. If we, the residents 
of New Jersey, are to hold our chief executive responsible for his 
administration, then it follows that we must provide him with the 
necessary authority and facilities to enable him to conduct an effi­
cient administration, and to prevent wasteful expenditure of the 
State's funds. 

Further attempts to correct the defects in our present Constitu­
tion by the amendment method would serve only to complicate 
our governmental machinery. We must have a general revision of 
our basic law, represented in the Constitution, if we are to assure 
ourselves of establishing a State Government of centralized respon­
sibility, with a resulting decrease in administrative costs and taxes. 

The movement for reorganization and simplification of State 
governments is not a new one, for it began in 1910. To date, more 
than twenty-five states have remodeled their administrative struc­
tures, in order to adjust them to current economic and social condi­
tions. Surveys by commissions and independent agencies of the 
past have all advised our own State to reduce and consolidate 
the many boards and departments under responsible authority. The 
Princeton Survey of 1932 reported that New Jersey could attain 
economical administration only through an executive empowered 
by law and equipped with a proper staff to enable him to exert 
a constant pressure upon State spending agencies. 

The proposed Constitution, as submitted by the Constitutional 
Revision Commission, offers a remedy by providing that the nom­
ination and appointment of administrative officials be made by 
the Governor with the advice and consent of the Senate. The 
Senate is required to take action within thirty days on the Gov­
ernor's nominations. The proposed Constitution offers a further 
remedy by provicfa1g that the Governor consolidate the executive 
and administrative offices into nine major departments. 

A reorganization of the State's administrative structure as 
proposed would result in a reduction of governmental costs and 
taxes, a greater degree of uniformity in taxation, and a proper con­
trol over State expenditures. 

May I close by quoting Woodrow -Wilson, that skilled student 
of government, in his second annual message to the Legislature: 
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"The government of New Jersey, like the governments 
of most of the older states, has developed on its adminis­
trative side, not systematically, but by patchwork ... by 
the multiplication of boards and commissions, by the addi­
tion of first this piece and then that piece to existing de­
partments. There has been constant addition, no subtrac­
tion, no elimination, no co-ordination. It has grown very 
much as the State House itself has grown, but without the 
necessity of at least some semblance of architectural unity, 
without the connecting corridors and the common roof 
which the State House must of mere physical necessity be 
given. The number and variety of state boards and com­
missions is utterly confusing ... It is necessary to bring 
order out of this chaotic miscellany, not merely to have the 
satisfaction of conducting the business of the State in a 
businesslike and efficient way, but to prevent waste and 
forestall abuses of many kinds." 

MR. PAUL: Mr. Morris Isserman, representing the C.I.O. and 
American Labor League. 

MR. IssE'RMAN: Mr. Chairman and members of the Committee: 
The C.I.O. and the American Labor League basicly are in favor 
of the contents and the provisions of Article IV as set up by the 
Commission on Revision. I would like to reserve time in the future 
to discuss some of the modifications. 

In approving the article as written at the present time, we 
have in mind that part of the Constitution which says the inherent 
power is vested in the people of the State. Article II of the Con­
stitution divides the functions of government between the legisla­
tive, executive and judicial, aud in our present Constitution there 
is a provision which says that the Governor shall see that all the 
laws are faithfully executed, and to me it is perhaps a sorry 
spectacle to see that the Governor of the State, who is granted the 
full powers to see that the laws are properly executed, cannot 
even get his own Attorney General to see that the law is properly 
executed; that in this State the Attorney General appointed by 
the Governor, acting for and on behalf of the executive, has the 
power to take independent action contrary to the wishes of the 
Governor, and that is only one example of what is happening in 
this State. 

I often wonder why we spend thousands and thousands of 
dollars to run a campaign for Governor, why there is any necessity 
for any primary, Republican or Democratic, and why the people 
of this State should be called upon to vote for Edison or Hend­
rickson or the next person. What is all the fuss about? What 
power has the Governor in this State, that we ought to waste any 
real time electing him? I say that for most of his functions a 
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glorified office boy could do his work, and for that we are called 
upon to pay $20,000 a year-not that it is the Governor's fault; 
not that the men who have held the office of Governor aren't 
capable and able to act as heads of the Government; but it is 
because our antiquated machinery makes it impossible for that 
man to be an executive. 

I glanced through the list of these ninety odd agencies in the 
State, and I say that it is physically impossible for the executive 
to see that these ninety odd agencies adequately and effectively 
execute the laws passed by this Legislature. They run loose; they 
do as they please; they are not accountable to the Governor. He 
has no power to regulate their policies; he has no power to tell 
them what to do. They are self-sustaining, self-supporting, and 
political. I suppose that some of my friends of the opposition 
will say we want to keep these agencies out of politics. You may 
take them out of the hands of the Governor, in whom the power 
is vested, but they are political nevertheless and they operate in 
little political cliques among themselves, and they will probably 
be down here today, some of them, to raise the objections that there 
should be no interference because the smaller the group and the 
more left alone, the better they can carry out what they want to 
do. And we contend that when the people of this State elect a 
Governor, that Governor must be charged with the responsibility 
that any executive in any large business corporation or municipal 
.corporation is charged with; that he should be able to pick assis­
tants and aids to head these departments, who will carry out his 
wishes in accordance with the mandate which he has received from 
the people of this. State. 

Let us take the particular department I am interested in at the 
present time, the Department of Labor-and by the way, this is 
:no criticism of the Department of Labor and there is no criticism 
as to how these agencies have been operating within the scope and 
within the law of the Constitution; they have probably done a good 
job. I want it understood this is not a criticism of these particular 
agencies. Here is a Governor elected who, in his inaugural address, 
wanted to put into effect some new legislation and provide for 
better administration of the Department of Labor~ and the gentle­
man running the Department of Labor says, "Mr. Governor, that 
is what you want, but you can do as you please; I am running 
this Department; you can't displace me ; you can't displace my 
aids. You have nothing to say about it. You may cut my appro­
priation; I will go to the Legislature and I will get it any way," 
and that is actually the situation. 

Going further down the list, the Departments of Insti-tu-ti~ 
and Agencies, Education, Banking and Insurance-Banking and 
Insurance is probably the one exception-the Law Department, 
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and the ninety odd other departments-all that the Governor can 
do, as I see it, is go over the budget, send nice messages to the 
Legislature, and they ignore them as a rule, if it is a Republican 
Legislature, and then hope that some day the people will awaken 
so as to give him responsibility. I know of no State in the Union 
today where the Governor has less executive power and less to 
do than in the State of New Jersey, and we believe that a change 
in the departments, reorganization of the departments with the 
department heads particularly responsible to the executive, ought 
to be initiated. 

Now, I think the Commission ought to be given credit for doing 
a job. I agree with the rest of the speakers. You may need twelve 
departments, fifteen departments, eight departments. The number 
of departments, the method, isn't important. The importance lies 
in the fact that the man who is elected by the people to serve 
the people should be permitted to do a job. 

As I said before, I would Jike to reserve my comments, unless 
you want me to go on no\'.', Mr. Chafrman, on modification. 

MR. SCHROEDER: On modification? No, I think probably you 
should wait until we reach the modificationists. 

MR. PAurj: Members of the Committee, there are a number of 
ladies and gentlemen here who are very much in favor of con­
stitutional revision, \vho are on the whole very largely in favor 
of the Constitution proposed by the Revision Commission, but who 
have one or two modifications to suggest, and I have recommended 
they speak under modification, so that we are finished at the 
present time. 

MR. SCHROEDER: The next speaker will be Mrs. Maxwell Barus, 
representing the New Jersey I.Jeague of Women Voters. 

MRS. BARUS: Mr. Chairman, Members of the Committee: 
So much ground has been covered and so many excellent argu­
ments have been advanced that I don't think I will take your time 
to add anything more. I will make one brief point, and that is l 
think the present situation of the World has thrown into high 
relief the desperate need we have here in this State for coordina­
tion of authority and responsibility in government. We all know 
what frightful blunders, what a chaotic mess, we went through 
until finally the conduct of the war was put under an efficient 
body with authority firmly placed and indisputably put on the 
shoulders of the men who have great power to carry out the war 
effort. The war, after all, is high-lighting the needs for efficiency 
and economy in government which goes on under ordinary condi­
tions. I think it has just shovvn up in bolder relief the needs 
existing in this State for many years. 

MR. SCHROEDER: Are there any other proponents of Article IV? 
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MRS. BARTH: Yes. I represent the Consumers League of New 
Jersey. 

May I say that the Consumers. League agrees in principle 
with Article IV as taken up today. We are extremely gratified 
with the streamlining of the administrative departments of the 
government as set forth by this Paragraph and by the placing 
of the actual responsibility of the executive division of our govern­
ment in the hands of the Governor, where it belongs, and giving 
him the right to name his own administrative assistants and also 
to get rid of them if they are not doing the job, because we fee] 
that that is the only way in which government, just as modern 
business, can be run efficiently and economically. The Governor, 
who has to take on the deadwood of former Governors and hasn't 
the right to tell them what to do and how to do it, isn't much 
good to me or you. We would, however, like you to consider, in 
going over this Paragraph, whether or not it is the wisest thing for 
the Governor not to be permitted to succeed himself or to run for 
more than one term, and also the question of majority vote for 
veto-that is, of the Legislature over the Governor's veto. I would 
like to reiterate again one point Mr. Watson brought out in read­
ing from the message of transmittal. I think that is something 
that we as citizens are much too prone to forget, that while we 
may ask, and we are asking, of this Legislature a mechanism of 
government which will give our State the kind of government we 
feel it needs in order to make this or any other government work, 
the final responsibility "can only be carried out by an intelligent, 
conscientious, and observant electorate." I think we in this State 
have been much too apt to forget our pub1ic officials from election 
day to election day, and if we are going to expect a good job, 
it is our job as citizens to watch this Government of ours every 
day, and if we are a little bit more careful on election day as to 
whom we put in the position of Governor, it will not be so impor­
tant for us to worry about giving the Governor too much power, if 
the right man is there. We will have the right to expect the job 
that needs to be done and expect a workmanlike job, so that in 
the final analysis the responsibility is ours, and I think it is time 
we undertook to assume it. 

MR. SCHROEDER: Are there any other proponents of Article IV? 
If not, we will declare a recess until two o'clock this afternoon, 
at which time we will hear opponents and those who favor modi­
fication. 

(Recess) 



PUBLIC HEARING 
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on 

Proposed Revision of the New Jersey Constitution 
Article IV. "Executive and Administrative" 

The Joint Legislative Committee re-convened in the Assembly 
Chamber at Trenton on Wednesday, July 22, 1942, at two o'clock 
P. M. pursuant to announcement previously made. 

The Chairman opened the Hearing and the Hearing proceeded 
as follows: 

MR. SCHROEDER: Having heard the proponents of Article IV 
this morning, we will now proceed to hear the opponents. The .first 
speaker this afternoon will be Mr. R. Robinson Chance, represent­
ing the Manufacturers' Association of New Jersey. Mr. Chance. 

MR. CHANCE: Mr. Chairman and Members of the Committee : 
It has been quite interesting to hear some of the remarks this 

morning. One of those remarks was that the Manufacturers' Asso­
ciation was the only outright opponent of any change in the Con­
stitution. Those who have been here through the course of the 
debates will know that that statement was not quite accurate be­
cause you will recall that we did mention some things that we would 
not oppose. As we proceed today other things which we do not 
oppose will be mentioned and it seems to me that there has fallen 
over the deliberations a certain cloud owing to the way we are 
registered here-that is, as proponents, opponents and for modifi­
cations-and before launching the major remarks that I wish to 
make, I should like to clarify this situation if I can. 

I read by the senate concurrent resolution which created this 
Committee that it is a concurrent resolution creating a joint legis­
lative committee to ascertain the sentiment of the people of the 
State as to the various proposals and recommendations for change 
in the New Jersey Constitution made by the Commission on 
Revision of the New Jersey Constitution, and to report thereon 
to the Legislature. I read further upon page 11 of the Report of 
the Commission (p. 912): "The Commission unanimously recom­
mends"-I will just pick out three of the things which are suffi­
cient for the illustration of my point-"The Commission unani­
mously recommends a revised Constitution for the State of New 
Jersey, the text of which is set forth in Part II of this Report." 
(pp. 930-956). Further down in the page it says, among the things 
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unanimously recommended, that the submission of the revised Con­
stitution should be in such form that the people will either vote for 
or against the document as a whole." And still further down­
"It is impractical to utilize the amending method provided by Ar­
ticle IX of the present Constitution." And without mentioning 
any more of page 11 (p. 912) it would seem to me that the thing 
which we are either proponents of or in opposition to or in modi­
fication of are the various proposals and recommendations for 
change in the New Jersey Constitution made by the Commission 
on Revision of the New Jersey Constitution. It is that set of recom­
mendations to which we have registered in opposition. It is inter­
esting to note that very few indeed, if any, of the speakers, have 
stood here and said that they concur in and are actually propon­
ents of the recommendations of the character that I have men­
tioned, so that really it looks as though we were almost getting 
around unanimously to the .proposition that the sentiment of the 
gathering is in opposition really to the various proposals and 
recommendations for change that you are to ascertain the sentiment 
of. Everyone who speaks for modification is speaking in a sense 
against the unanimous recommendation of a revised Constitution 
for the State of New Jersey, the text of which is set forth in Part 
II of this Report, (pp. 930-956), and is also speaking against the 
submission of this proposed text as a whole, and even the pro­
ponents, so-called, I have observed this morning, have indicated 
that perhaps there should be some other provisions here and 
there that should be modified or changed, so that really it looks 
as though we are almost getting around unanimously against the 
proposition in the Commission's Report. What we think, we 
enumerate as we go through. What the others think, they enum­
erate as they go through. But we think that the stenographer's 
transcript will bear us out that we are not alone in not approv­
ing the unanimous recommendations and proposals which have 
been made by the Commission. 

Listening to some of the speakers, it has seemed to me that 
they have painted a very glamorous picture. They have told the 
lofty accomplishments which will be brought about by the change 
which has been recommended, but they don't put their finger on 
the Paragraphs or the sections that are going to accomplish these 
great achievements. And as we look through them, we feel that 
we can't find the paragraphs that will do a lot of the things which 
it has been said this unanimous recommendation of the Commission 
would accomplish. 

One of the speakers has been quite interesting to me, too. He 
has posed as his proposition that these clauses will give the Gov­
ernor more powers, tremendous powers, and in the next breath 
has indicated that that does not mean a tendency toward executive 
domination. 
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Now, also, I have noted with interest the supposed analogy 
between a government of the State and a large corporation. It 
seems to me that the analogy does. not exist. The first joke about 
all of that analogy is this, that in their proposal they say that the 
executive could not under any circumstances have more than four 
years. I never heard of any big corporation yet that set up as 
one of its plans and one of its unvariable rules that a good man 
couldn't be president of the corporation any more than four years. 
Another thing that destroys the analogy, in a corporation if the 
president or if the directors disregard the law and do anything 
which is outside of the scope of their function and which is destruc­
tive of the purposes of the corporation, they can rush them into 
court, have a receiver, or have the directors thrown out in no 
time, and that is enough to destroy the analogy. There might be 
other reasons given that I will not take the time to mention. So 
that what we are dealing with here is not a corporation; we are 
dealing with government. 

Our examination, I say, of this article does not lead us to 
recede from the view expressed at the first hearing that the pro­
posal of the Commission tends tmrnrd executive domination and 
legislative insignificance, and in our discussion of the fourth article 
of this Proposal, we shall, among other things, point to provisions 
which confirm and substantiate the soundness of that proposition. 
We shall not just make general charges in the air without backing 
them up, but as upon previous occasions, we shall point to what 
it is that does it. 

Now, at the threshold of our presentation, it is desir.ed and 
deemed desirable to dispose of two things-first of an to dispose 
of the suggestion that the Manufacturers' Association of New 
Jersey is an outright opponent of the possibility of any change in 
the existing' system, and secondly, to dispose for our purposes of 
the seventh paragraph of Section II and Section IV of this 
fourth article. Now the seventh paragraph of Section II and the 
fifth section of this article relate to pardons and paroles and a 
new parole commission that is to take the place of the present 
Court of Pardons. We are inclined to the view that the recom­
mended change is desirable. rrhe fourth section also deals with 
militia. Two questions come to our mind concerning Section IV. 
The first involves the provision that the Adjutant-General shall 
serve at the pleasure of the Governor; and the second provision 
is that no commissioned officer shall be removed from office except 
on courtmartial nor shall general officers be suspended by the 
Governor except for caus.e. There seems to us to be a conflict 
between the removal at pleasure and the suspension for cause. The 
second question which we raise is as to whether it is necessary or 
desirable that the Constitution should contain some provision for 
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the organization and maintenance of a Home Guard at times when 
the National Guard is in the National service. 

While there are certain other provisions to which we have no 
objection, we have thought it desirable to bring these two pro­
visions to the head of our discussion because in them least of all 
do we find ourselves at difference with the proposal. 

But, turning to the text of the article in its regular order, it 
is observed that it is headed "Executive and Administrative." This 
seems to indicate that the framers of the proposal deemed it appro­
priate to co-mingle with the executive, as though it were a part 
of the same thing, the administrative aspect of the Constitution. 
While it is true that there is much administration in connection 
with the Executive Department, it is by no means true that all ad­
ministration is executive. For this we have the word of the Com­
mission because at page 16 of their Report (p. 915) they claim that 
administrative agencies "which combine all three types of powers, 
have become a part of the machinery of government." Now, assum­
ing for present purposes that administrative agencies combine 
legislative, executive and judicial functions, why should the title 
"Administrative" be grouped together with the title "Executive" 
as though the legislative and judicial functions were to be absorbed 
under the executive? Now, if the administrative agencies are of 
the peculiar type which are not in a constituti0nal sense either 
legislative, executive or judicial, as is indicated in the case of 
Ross versus Freeholders of Essex, 69 New Jersey Law, 291, why 
not have a separate article to embrace administrative provisions 
in the Constitution? The foregoing of course assumes that it is 
necessary to have "administrative" in any title. There is no such 
title in the Constitution, but the proponents scarcely deny that 
there are administrative agencies in operation at the present time. 

Now, while we are on this subject of administration, let us 
at this time take up the third section of the Article which is cap­
tioned "Administration." We are opposed to placing in the Con­
stitution most of the provisions of this section and to arrive at this 
conclusion it is not necessary to determine whether there is any 
need for reorganization and consolidation of the various. depart­
ments of the State of New Jersey. This is so because there is no 
need to amend the Constitution in order to effectuate an adminis­
trative reorganization; it can be done by statute. When the State 
of Illinois reorganized its state departments in 1917, it was not 
found necessary to amend the Constitution. A statute sufficed. Up 
to 1940, twenty-six States had reorganized. I think I heard one 
gentleman say something like that before this morning, but he did 
not note that only three of them found it necessary to amend their 
Constitution in order to effectuate this reorganization. A few years 
ago the question of reorganization came up in New Jersey and 
I think there is a report by some institute in New York in 1930--
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I haven't read that report-but I recall the agitation and discus­
sion, and I don't recall that at that time it was supposed that a 
constitutional amendment would be necessary to accomplish the 
result; all that would be needed would be a statute. S'o much as 
to the means. But not only do we feel that the provisions of this 
section should not be put in a Constitution, we think some of 
them should not be put in force in any fashion. In the first place, 
we do not see the wisdom of freezing by a constitutional pro­
vision all the present and future activities of the State govern­
ment into the nine departments mentioned or any other nine de­
partments. Conditions change from time to time. New depart­
ments might be needed and we think it would be going far enough 
to say that there should be such departments as may from time 
to time be established by law. This would allow some flexibility 
and would permit setting up a new department, if needed, with­
out amending the Constitution. Incidentally, there is no depart­
ment of manufacturing and industry in this enumeration and we 
have just wondered what department we would be likely to fall 
in under this scheme. 

On the opening day of the hearings and since, I have stated 
that the proposal tended to executive domination, not dominance­
domination is the word I used, sir-and legislative insignificance. 
Some of the speakers before and some today have professed an 
inability to see the tendency. Now, let them look at this section, 
this Section III, and read it carefully, not supe'rficially. I think 
they will find the answer. Now what does it provide, this first 
paragraph? .After mentioning nine departments without any 
specification of what scope the several departments shall have, the 
section proceeds to say, "The Governor shall by executive order 
from time to time allocate all executive and administrative offices, 
agencies and instrumentalities of the State government among 
and within the foregoing departments and offices." That is on 
page 44 of the Report (p. 942) . .And according to the schedule 
which appears at page 56 (p. 955) and which is really related to 
this Section III, "Executive," the Governor is to complete the first 
allocation of executive and administrative agencies, offices and 
instrumentalities of the State Government within and among the 
departments and offices required by the proposal, all by executive 
order and on or before July 1, 1943. So long as the allocation is 
of the kind mentioned under this Paragraph 1-that is, of offices, 
agencies and instrumentalities-the Legislature has no voice what­
ever in the matter. Speaking colloquially, the Governor would 
be given a blank check, which he could fill in as he pleased in this 
regard. .As we read this first paragraph, the Governor, according 
to his own fancy, could take any existing executive or administra­
tive office, agency or instrumentality of the State Government 
and put it into any of the departments in the first instance or 
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reallocate it and put it into another department whenever he saw 
fit, without the Legislature having any power to prevent, and is 
not that a provision for executive domination and legislative insig­
nificance? 

Now, you will note that the third paragraph has no relation 
to allocating or reallocating offices, agencies or instrumentalities 
mentiom~d in the first paragraph, but only refers to executive 
orders which allocate or reallocate functions, powers or duties 
"pursuant to Paragraph 2 of this section." The last mentioned, or 
what I might call the Paragraph 2 type of order, is to be trans­
mitted by the Governor to the Legislature in regular or special 
sessions before it can become effective, but so long as offices, 
agencies or instrumentalities are juggled around, this section gives 
the Legislature nothing to say about it, except of course that the 
State Treasurer and State Comptroller, who are appointed and 
responsible to the Legislature, can't be so moved. And even in the 
case of the Paragraph 2 type of order that I have just stated has 
to be submitted to the Legislature, it will be observed that there 
are some unusual provisions as to how that kind of an order can 
get to be a law. This morning it was said that both houses of the 
Legislature would vote on that and if both houses voted on it, 
disapproving it, it would not become a law, but I will show you 
that it doesn't take both houses. Now, under the present practice, 
it takes two houses of the Legislature to make a law; but under 
this section, it only takes a Governor and one house of the Legis­
lature to make an order under this second paragraph allocating 
executive functions and administrative £unctions, powers and 
duties or reallocating the same. 

The second paragraph purports to indicate the basis on which 
the Governor may propose to the Legislature an executive order 
making allocations from time to time of functions, powers and 
duties. Now, note what it says will stop such an order from taking 
effect. The pertinent provision is in Paragraph 3. I quote. "Such 
order shall take effect in accordance with its terms, provided it 
has been before the Legislature for thirty days and prior to the 
expiration thereof the Legislature has not, by concurrent resolu­
tion, disapproved of the order." Now, what does that mean? It 
means simply that unless both houses join in the concurrent reso­
lution disapproving, the order becomes effective. By way of 
example, if the Assembly does not join with the Senate in dis­
approving the order, it hecomes effective regardless of how the 
senators vote. On the other hand, if the Senate does not join with 
the Assembly in a concurrent resolution of disapproval, the execu­
tive order would become effective. Can anyone deny that this 
facilitates executive domination? It looks like a very clever way 
to me to reduce the senators from the rural counties to insignifi­
cance for if a Governor can get the Assembly with him on one of 
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these reallocations of functions, powers and duty orders, he need 
not be concerned about what the rural senators or any other sena­
tors think. If there is to be any provision put in the Constitution 
for allocating or reallocating the offices, agencies and instru­
mentalities of the State government or allocating or reallocating 
functions, powers and duties. within the departments, it seems to 
us that both the public and the present officeholders are entitled 
to have some advance notice of what it is proposed to do. Indeed, 
we think that public interest would be better served if the pat­
tern of any reorganization of administrative departments were set 
up in a bill in the Legislature on which everyone concerned who 
desired could be heard before action were taken. In this. regard 
the proposal would give legislative power to the Governor and 
one house notwithstanding the fact that in Article III it is pro­
posed to say that the legislative power shall be vested in a Senate 
and General Assembly and note it says "and" and not "or." Cer­
tainly a propos.al whereby a Governor could get something made 
law if he could get one house of the Legislature to agree with him 
instead of having to get two houses, tends to executive domination 
and insignificance of at least one house of the Legislature. Also 
it would be easier to set one house against the other. We think 
we have heard before something about divide and conquer. Study 
those paragraphs and see what that does. 

Now, it is perhaps fortunate that Paragraph 4, right after these 
first three, deals with appointments; otherwise, one might overlook 
one feature of the allocation and reallocation powers of the Gov­
ernor under this section. Paragraph 4 reads: "The heads of all 
administrative departments shall comprise a single executive, un­
less otherwise provided by law. All such department heads and 
the members of all boards, councils and commissions, except the 
State Comptroller and the State Treasurer, shall be nominated and 
appointed by the Governor, by and with the advice and consent 
of the senate." Now, standing alone, this puts power of appoint­
ment in the Governor and the S'enate in the case of the officers 
mentioned. But if the appointee didn't do as the Governor wanted, 
the Governor could switch the office, agency or instrumentality in 
which the party is an officer into some other department, without 
the consent of either house of the Legislature; or if he could get 
either the Assembly or the Senate to agree with him, he could re­
allocate the functions, powers and duties of the particular ap­
pointee. All he would have to do is to make an executive order 
or a reallocation of functions, have one house of the Legislature 
refuse for thirty days to join in a concurrent resolution disapprov­
ing of the executive order, and the order vvould be law without 
any consent of the Legislature. That would offer a way to appoint 
by indirection or perhaps to put the officer out of the way. A 
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Governor could let the Senate approve for one job and then by 
reallocation put the appointee in another . 

Note that the first paragraph says that the nine departments 
shall be and I quote "under the supervision and control of the 
Governor." Now, does control of the Governor not mean executive 
domination? 

It has been suggested that the Governor is responsible for the 
efficient, orderly and coordinated conduct of government business. 
Just how much that is so I'll not take the time to go into in 
detail; but so far as the agency is legislative· or judicial, I main­
tain that he is not responsible for any such thing. Did anyone 
ever hear it suggested that the Governor could be impeached be­
cause of some irregularity in an administrative agency? As I have 
noted, not all agencies are executive agencies. Now, why should 
the Governor have control in the case of agencies or officers whose 
duties are prescribed by law? For example, what control could 
the Governor exercise that would make the Department of Edu­
cation, the Department of Motor Vehicles and others that I could 
mention, any more efficient, and with what other departments 
should they be coordinated or could they be coordinated with? 

We do not think that the legal relationship of the Governor 
to the Legislature is so obscure as has been said by some. We don't 
think it is any mixed up macaroni plate at all. The difficulty of 
those who think it is lies in the fact that they search for some­
thing that would give more power than the Constitution framers 
ever put into the Constitution. The report says it is not to the 
best interest of the State to give the Governor power to dominate 
the Legislature through any other increase in the veto power 
than as proposed, but we do not see that they had any hesitation 
about giving power to dominate in other ways. 

The fifth paragraph reads: "The heads of all administrative 
departments shall serve during the term of the Governor appoint­
ing them at his pleasure and until their successors have been ap­
pointed and qualified." We are by no means convinced that it 
would be desirable to have the terms of all of the department 
heads end at the same time that the Governor's term ends. We think 
this might very well-indeed, we think it would result in inter­
jecting politics into some departments where efficiency and not 
political expediency is desirable. Here again I mention as an out­
standing example education, which we would hate to see made 
the political football to bounce around with every change of 
administration. 

Page 20, of the Report (p. 920) says the department heads are 
removable at his, the Governor's, pleasure. Whether this paragraph 
says that or not is a question in my mind. Note it says they shall 
continue not merely at the Governor's pleasure, but "until their 
successors have been appointed and qualified." To me this seems to 
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mean that regardless of the pleasure of the Governor in the mat­
ter, the department head would stay on the job until his successor 
had been appointed and qualified. Appointments of department 
heads are made by nomination of the Governor with confirmation 
of the Senate. It seems to me the net result is that it takes both 
the Senate and the Governor to get rid of a department head 
under this paragraph. Since the report, however, indicates other­
wise and since speakers have interpreted it otherwise as indicating 
that the Governor should be able to remove department heads at 
his pleasure, we think that the ambiguity should be cleared up and 
the "at his pleasure" stricken out because we do not believe that 
a department head should rest merely on the pleasure of the 
executive. 

To the sixth, seventh and eighth paragraphs we offer no uni­
versal objection except that there might be a provision put in that 
the Comptroller and State Treasurer shall continue until their 
successors have been elected and qualified. I suppose that would 
result anyhow. But as to this eighth paragraph, there is one 
thing: the second sentence that any money received by an em­
ployee by virtue of his position would have to be turned in to 
the State. The thought occurs to us if we should endeavor to 
obtain a transcript of anything said at these hearings, for example, 
and the stenographers should transcribe their notes at night on 
their own time, would they be compelled to turn over to the State 
anything that was paid to them? It would seem that kind of a 
clause would require it and would that be a fair proposition? We 
suggest it be referred to the stenographers whether it would or not. 

Now the ninth paragraph says that no rule or regulation by 
an executive or administrative agency, except such as relates to 
the organization or internal management thereof, shall be effective 
until it is iiled with the Secretary of State and that it shall be 
published speedily or words to that effect. That is all right as 
far as it goes. The difficulty, however, is, as I pointed out once 
before, that it will be very small consolation to tell a person that 
a copy of the order has been filed and published. We think that 
the people should have a chance to be heard when general rules 
and regulations are being made. Again I commend to your atten­
tion the provision that I suggested in the first hearing to the 
general effect that such rules and regulations as govern private 
conduct or affect private rights should be of no effect until ap­
proved by both houses of the Legislature with the same procedure 
required for passing a bill. This would keep legislative power in 
the Legislature. It might be further suggested that it would go 
a long way toward preventing oppression by administrative agen­
cies if provision were made whereby one ordered to do an act or 
to desist from it or to refrain from any course of conduct might 
have appeal to some court as a matter of right with a trial de novo 
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both as to law and fact. One of the favorite devices of administra­
tors. is to get a provision into the law which either makes the 
agency's finding of fact conclusive, if supported by any evidence, 
or at least a presumption in favor of the agency's action. Let him 
find the facts and he need not worry about what the law is. Mere 
filing and publication of an order is not enough protection to a 
citizen called upon to confront an administrative agency which 
makes its own laws, makes its own charges and decides the case. 

Now getting back to Section I captioned "Executive Office," 
the first paragraph says: "The executive power shall be vested 
in a Governor." Precisely the same words are in the present Con­
stitution. We have no quarrel with that proposition. It is to 
provisions which would allow either an executive or an executive's 
satellites to get over too far into legislative and judicial fields that 
we object. 

The second paragraph of the section requires the election of 
the Governor to be in odd numbered years. It is the view of the 
Manufacturers' Association of New J ers.ey on this subject that this 
is a matter concerning which the experience of this Committee 
and the members of the Legislature will be your best gauge of 
decision. 

The second paragraph also provides that if an equal and great­
est number of votes are received by more than one candidate, one 
of such candidates. shall be chosen by the votes of the majority of 
the members of both houses of the Legislature at joint meeting. 
Now this wording is substantially the same as the wording in 
Article V, Paragraph 2 of the Constitution, the fact that the pro­
posal changes the time when the Governor's term would begin to 
the 15th day of December next after the election, intsead of the 
3rd Tuesday of January next ensuing the election, as is the pres­
ent constitutional provision, suggests a question as to whether the 
same result would follow under the two documents from these 
same words or substantially the same words in the event of a tie 
at the general election. Would this new provision mean that the 
outgoing Legislature would have to be called in special session 
before December 15 of the election year to act upon the matter 
or would there be a vacancy if it were not called in that way so 
that pursuant to Paragraph 6 of the first section of Article IV, 
the head of the Department of Taxation and Finance would take 
over on December 15; further, if the Legislature didn't actually 
choose one of the two candidates before December 15, how could 
one reconcile the provisions that the Legislature should elect one 
of the two candidates with Paragraph 6 that in case of vacancy 
the head of the said department should serve until a new Governor 
shall have been elected and qualified, the new Governor to .be 
elected at the next annual election Y We don't know the ans,vers · 
we merely suggest these questions. ' 
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rrhe third paragraph of Section I exte11ds the Governor's term 
to four years, changes the beginning date in the term to December 
15 next after the election instead of in the following January, and 
provides that no person shall be eligible for more than one term. 
Vv e find no fault in the proposed change in the beginning date of 
the term and we find no fault with the suggestion that the term be 
four years. The provision that no person shall be eligible for more 
than one term as Governor does not seem to us to be either neces­
sary or desirable. Experience in the office of Governor we regard 
as a qualification, not as a disqualification. Notwithstanding the 
experience which the four years as Governor might give one and 
regardless of how thoroughly and how earnestly the people might 
approve of his record and desire his continuance. this clause vvonk1 
prevent the people from choosing a man for Governor if he had 
had one term. \Ye think we had better let the people rule on this 
from time to time without any such proposed restriction. Under 
the present Constitution the Governor is prevented from succeed­
ing himself, but there is no obstacle to his being a candidate after 
three years' intermission. Of eourse, these provisions are supposed 
to prevent a Governor from devoting his time to building up a 
political machine instead of attending to his governmental duties, 
and to prevent him from placing political expediency above prin­
ciple. If any precaution of this type is desired, it is believed that 
the present Constitution is sufficient for the purpose. If we were 
amending this Constitution, \Ye would eliminate any s11el1 restric­
tion. If the Governor could run to succeed himself, it might fur­
nish a Yery good indication as to whether the people approved of 
his term or did not and could furnish a pointer for the activities 
of the ensuing administration. Incidentally, it would also furnis11 
an incentive to a Governor to please the people, not to boss them 
and run them. 

The next paragraph to which we direct attention is Paragraph 
5. Its opening sentence seems to contemplate that during the ati­
sence of the Governor from the State or temporary disability of 
the Governor, it would be possible for a member of Congress or a 
person holding office under the United States to exercise the office 
of Governor. This is specifically forbidden in the present Consti­
tution. ·while other proYisions in the proposal indicate that under 
the circumstances mentioned, the head of the Department of rrax­
ation and Finance shall act as Governor, we think the first sentence 
in the fifth paragraph should be clarified. It says: "No member 
of Congress or person holding an office under the United States 
or of this State shall exercise the office of Governor except during 
his temporary absence from the State or temporary disability as 
specifically provided in this Constitution." So far as \Ye have dis­
covered, it is nowhere else snggested that a member of Congress or 
a person holding au office under the Fnitec1 States shall exercise 
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the office of Governor during the temporary absence or disability 
of the Governor. Nevertheless we think the fifth paragraph should 
be changed so there could be no room for suggestion that any per­
son holding an office under the United States could act as Governor 
under any pretext or circumstances whatsoever. 

It may be noted that the provision in the Constitution as well as 
in the proposal to the effect that the Governor shall not be elected 
by the Legislature to any office under the Government of this 
State or of the United States during the term for which he shall 
have been elected Governor would not have the same consequence 
now that it had when the present Constitution was adopted. Then 
United States Senators ·were elected by the Legislature and the 
Governor could not during his term have been elected to the United 
States Senate. The same restriction would not follow now, when the 
Senators are elected by direct vote of the people. It is further to 
be observed that while members of the Legislature are forbidden 
by the proposal to receive appointments for one year after they 
go out of office, there is no corresponding disqualification of the 
Governor for one year after he goes out of office. \Ve don't think 
there should be any such disqualification in either case. 

Turning to the sixth paragraph, the discrepancy between this 
provision and that on page 38 of the Report (p. 936) about the 
Attorney General acting in the place of the Governor on the pro­
posed Legislative Council, has already been suggested. Just why 
the head of the proposed Department of Taxation and Finance 
should succeed to the governorship in case of temporary or per­
manent vacancy, is not known. So far as succession during tem­
porary absence or disability of the Governor is concen1ed, possibly 
the thought is that the proposal would give the Governor such con­
trol over the department head as would assure his doing nothing 
in the absence of the Governor which he was not sure the Governor 
would approve. In this connection we recall that when Senator 
Powell was Acting Governor some years ago, he declared an al­
leged emergency at an end and wiped out the so-called State Re­
covery Administration theretofore existing. We doubt if any sim­
ilar independent action by an Acting Governor would ever occur 
if the proposal were adopted and the Acting Governor were the 
head of the Department of Taxation and Finance. This para­
graph would remove from the Presidents of the Senate and Speak­
ers of the House of Assembly the possibility of ever having the 
honor of serving as Acting Governor in case of the disability or 
death of the Governor, as the present Constitution allows. We leave 
that likewise to your discretion and judgment as to whether that 
is desired. 

Section II: It is not observed that the first paragraph makes 
substantial changes in the general provisions relating to the GQv.,. 
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ernor's duties except such as would necessarily follow from the 
changes made in the other paragraph. In the parallel reference 
book (appendix IV p. 960 et. seq.) you will find them set off, and 
I think you can see that is so. It is noted that while this paragraph 
mentions the duty of the Governor to convene the Legislature or the 
Senate alone whenever in his opinion public necessity requires, it 
says nothing about doing anything in the event two-thirds of the 
members of each House petition for a special session provided in 
Article III, Section I, Paragraph 4 of the proposal. We think it 
would be better to harmonize this paragraph with that in the 
third article to include in this paragraph a provision that it is 
the duty of the Governor to convene the Legislature upon receipt 
of the petition of the specified number of members of each House 
unless you are to make, or unless whoever drafted the Constitution 
were to make, a provision whereby one of the officers of the Legis­
lature himself would call that in a case of inaction by the Gov­
ernor. We still think that a majority instead of two-thirds should 
be sufficient to call a special session. The concluding sentence of 
this paragraph makes the following provision about appointment 
of officers, "The Governor shall also nominate and appoint, by and 
with the advice and consent of the Senate, all other officers whose 
election and appointment is not otherwise provided for by law"­
is not otherwise provided for by law. We think the words "from 
time to time" should be inserted after "otherwise" in that place 
or that some other change should be made to indicate that the pro­
vision by law is not merely as provided in present law but as may 
be provided now or hereafter by law. The quoted sentence pre­
sents the question as to what officers would be subject to appoint­
ment by nomination of the Governor with the advice and con­
sent of the Senate. 

It will be recalled that Article III, Section VII, Paragraph 1, of 
the proposal would prevent the Legislature from electing or ap­
pointing any officers except the State Treasurer and State Comp­
troller. Article IV, Section III, Paragraph 4, would require all 
department heads and the members of all boards, councils, and 
commissions, except the State Comptroller and State Treasurer, to 
be nominated and appointed by the Governor, by and with the 
advice and consent of the Senate, and the judicial article also con­
tains a similar provision, but the subsequent provisions I shall not 
particularly mention at this time; I will take them up when we 
come to those articles. 

Now, of course, as to the officers to whose appointment the Sen­
ate must consent, this would give the Senate participation in the 
appointment. For the appointment of other officers, the Legisla­
ture could provide but it could not make the appointment itself 
because of. Article II, Section VII, Paragraph 1, already men-
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tioned. Now, if it did not provide the Governor could appoint, 
one can conceive that administrative agencies could be created 
whose functions could be solely quasi-legislative or solely quasi­
judicial or a combination of the two, with little or no executive 
functions. In such case, no reason would necessarily exist for the 
Governor to have any part in the appointment of the members of 
such an agency. The second paragraph of the section would re­
quire the Senate to act on nominations within thirty days; other­
wise, the nomination would be deemed confirmed at the end of the 
thirty days after submission of the name. The last sentence of this 
paragraph would make a restriction that no nomination could be 
sent to the Senate during the last month of the Governor's term. 
At the present time inaction by the Senate would not result in a 
nominee being entitled to ihe office. The present restriction is 
against making nominations or appointments during the last week 
of the Governor's term. Moreover, the present Constitution forbids 
an ad interim or recess appointment to the office of the person 
nominated but not confirmed before the recess. We see no reason 
why a person nominated but not confirmed should be allowed ap­
pointment during the recess. The failure of the Senate to take 
action would seem to be an indication that the Senate did not want 
the party named. We believe that the restriction compelling the 
Senate to act within thirty days might interfere with other activi­
ties in which it was engaged and might produce friction between 
the S'enate and the Governor, possibly resulting in rejection, mere­
ly to have the matter disposed of within thirty days. However, we 
feel that the experience of the Legislature on this is so superior to 
ours that we would pref er not to take any decided and vociferous 
stand about the advisability of this thirty-day restriction. 

While speaking of appointments, we note that the present Con­
stitution has an Article VII captioned "Appointing Power and 
Tenure of Office," in which provisions as to those subjects are as­
sembled at one place. The Revision Commission has scattered its 
provisions on this subject around without any conspicuous heading 
and has blended or scrambled, depending on whether or not you 
like these provisions, so that you have to turn from place to place 
and compare and reconcile the provisions to get the full picture 
.of what the situation is about appointments. This remark relates 
only to form. The content and substance of it we have already 
spoken of in another way. At the hearings before and at the hear­
ings today we have heard it said that the power of appointment is 
a peculiarly executive power. At page 17 of the Report (p. 917) 
it is assumed that appointment to public office is "an essentially 
executive power." Thomas Jefferson has been trotted out and 
quoted. In denying the correctness of the assumption that the 
power of appointment to office is an essentially executive power, 
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I quote from the opinion of the Court of Errors and Appeals of 
the State of New Jersey by Mr. Justice Dixon, one of the most 
highly regarded judges ever to serve in this State: 

"The question presented is can the power of appointing 
to office be said, in our Government, to belong properly to 
the Legislature, or to the Governor, or to the courts, so that 
its exercise by any, save one, of these departments is pro­
hibited? 

Under the English system of Government it might be 
said that in a sense the king was the depository of the power 
of appointing to public office, 'the fountain of honor, of 
office, and of privilege,' as Blackstone calls him. 1 Bl. Com. 
271. But in our system there appears no indication that any 
single department of the Government can be deemed the 
King's success.or in this regard. Although in State v. Park­
hurst, 4 Halst. 427 (A. D. 1802), Chief Justice Kirkpatrick 
decided that the Governor, being invested with the 'supreme 
executive power,' had authority to fill a vacancy in the office 
of the Clerk of the Common Pleas arising during a recess of 
the Legislature, yet he considered this power not as inherent 
and absolute, but as created and limited by the necessities 
of the case, so that it would yield to any other provision 
made by the Legislature. In Police Comn1;1:ssioners v. Pritch­
ard, 7 Vroom 101, 110, it was claimed that the Governor of 
the State had succeeded to this branch of royal authority, 
but Chief Justice Beasley said: 'My consideration of the 
questions involved in this inquiry has also entirely satisfi.ed 
me, that there is not the least propriety in the assumption 
that the authority of our executive over public offices, is at 
all comparable with that of the English King.' 

An examination of our constitutional and legislative 
history will dissipate the idea that the power of appointing 
to office is the peculiar property of any one of the three de­
partments of our Government." 

While there is other discussion in the opinion to the same effect, 
and I commend its full reading to you, this quotation so succinctly 
states the true rule that further quotation on that I deem unneces­
sary. And not only is the power of appointing to office not 
peculiarly the property of the executive, neither is the power of 
removal from office. This subject too has received consideration in 
the courts of this State. In State ex rel Police Commissioners of 
Jersey City v. Pritchard, et al., 36 New Jersey Law 101, the case I 
mentioned in the quotation from Justice Dixon, it was held in an 
opinion by Chief Justice Beasley, another eminent jurist, that the 
right to remove a State officer for misbehavior in office does not 
appertain to the executive office. Such act is judicial and belongs 
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to the court of impeachments. Without quoting this opinion at 
length, we feel sure that a reading of it will destroy any notion 
that the power of removal of office holders is an essentially execu­
tive power. In passing, we note that at page 112 this 
last named opinion expresses a view as to the residuum of power 
which we have maintained in the course of these discussions. 
Speaking of a suggested method of proceeding to remove an office 
holder, the learned Chief Justice said : 

"Such a course is inconsistent with the fundamental idea 
upon which is founded the whole structure of our political 
institutions, which is that the power of each organ of the 
Government is definite, and that the residuum of power re­
mains in the hands of the mass of the community." 

Now, later cases in which it has been held that the Governor 
has power to remove certain public officers for neglect of duty or 
for other misconduct in office, of which McCran v. Gaul, 96 New 
Jersey Law 165, is typical, in no way detract from the view that 
removal from office is not an essentially executive function or 
power. In that case the Governor's authority came from a statute 
duly passed by the Legislature. Whether the statutory removal 
power be called legislative, judicial or quasi-judicial function is not 
material. It is enough to know that it is not executive, nor did the 
view taken in M cCran v. Gaul that the legislators could give the 
Governor the power to remove an officer though not without vigor­
ous dissenting opinion by Mr. Justice Kalisch and another by 
Judge White, and the vote of the court was only seven to six under 
the particular circumstances and statutes of that case and the 
principles involved. 

Now, clearly Article VII of the present Constitution does not 
make appointment and tenure of office the sole province of any 
department. If there is to be any change in this regard it will 
have to be because the people have determined upon a change and 
not because of any such false notion as that either the power of 
appointment or the power of removal of officers is essentially an 
executive function when viewed from the standpoint of New Jer­
sey's political history or present law. 

No objection is offered to the third, fourth, and fifth para­
graphs of the section. They make certain changes in the manner 
in which a bill may become a law. They give the Governor more 
time to consider approval or disapproval of passed bills, change 
the times when the Legislature may act upon disapproved bills, 
require a vote of two-thirds of the membership of each house to 
over-ride the veto of appropriation items. Of course, this two­
thirds requirement to overcome the veto of appropriation items 
does place the matter of spending more under the control of the 
Governor and gives an additional tendency to domination, but we 
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do not feel it is proper for us to object to that or any of the pro­
visions of this paragraph unless it be one fact that seems to us 
to stand out. The provisions might allow a Governor to return a 
bill with his disapproval two days from the end of the session. 
Now, there is a requirement that three days have to intervene 
before you could act on a returned bill. If it were returned two 
days before the end, the Legislature could never get the three days 
which would be necessary before you could take it up again, and in 
that way a veto might go into effect without the Legislature ever 
having an opportunity to vote on whether they would over-ride the 
veto or not. We would suggest that that provision be looked into 
and perhaps this difficulty cleared up. 

The sixth paragraph of the second section is entirly new. It 
has to do with investigation and removal of officers by the Gov­
ernor. In Section VI impeachments are dealt with and in Section 
II of Article VI investigation provisions occur, and we have won­
dered if it wouldn't have been better to put anything that was sup­
posed to g·o along that line of investigation at that place. However, 
as long as it is at this place we shall discuss it, reserving for fur­
ther consideration the things which we may have to say under the 
other Article later on. As already noted, the removal of officers is 
not a peculiarly. executive function, We think the Constitution 
should go no further in this regard than to leave it for the Legis­
lature to enact legislation as to the extent, if at all, it wishes to 
vest the Governor with power to exercise the judicial or quasi­
judicial function of removal of officers or, perhaps it should leave 
the matter to impeachment. At any rate, we do not approve the 
sixth, nor the method that it provides. These words "in his opin­
ion" we bring especially to your attention in next to the last line of 
the paragraph. We would object to those words whether they oc­
curred in the statute or a constitutional provision, because the ef­
fect of those words would be to prevent any successful appeal to 
the courts, for no court could say that what the Governor states 
his opinion to be is not his opinion. If the Governor is to be given 
any power of removal other than the impeachment power, which 
of course is not his power, if the Governor should be given any 
power of removal we maintain that it should be for cause only, that 
the causes should be inefficiency, neglect of duty, or malfeasance 
in office, and moreover in recognition of the judicial nature of the 
power of removal, it being a sort of substitute for impeachment, 
the officer should be entitled as a matter of right to an independent 
judicial review as to law and fact, in which no presumption should 
exist in favor of the Governor's action, a trial de novo determinable 
upon the weight of the evidence, equal justice under law. The 
provision which would condition the Governor's action upon a 
complaint submitted to him by at least twenty reputable citizens 
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we regard as useless. If you are going to give the Governor any 
such power as this, it is ridiculous, it seems to us, to stick in any 
provision about twenty names, twenty reputable citizens. It is 
assumed that there would be no Governor who would start an 
annoying investigation without a scintilla of a ground for so 
doing and if there would be any Governor who would use his of­
ficial position in that way, there can be no doubt that a Governor 
could get at least twenty supposedly reputable citizens to sign a 
complaint. Furthermore, if we assume that the Governor is to be 
given removal power and it should so happen that there should be 
some misconduct in office that twenty people didn't know about­
we will say ten did know about-is it presumed he wouldn't be 
allowed to make an investigation because there weren't twenty 
people who could really be truthful bona fide signers of the 
petition and knowers of the facts which would be necessary to 
put in a complaint 7 Whether the provision goes or doesn't go 
in the Constitution or statute, we are unalterably opposed to 
the idea there should be any final unappealable decision "in his 
opinion," and we also think it ridiculous to put that twenty name 
provision in. 

This completes the review of these provisions. I don't think I 
shall attempt to summarize what my position has been-it is 
divided and each thing speaks for its.el£-any more than to say 
that I conclude somewhat as I began, with the thought that the 
more these hearings go along and the more we hear people get up 
here and propose this modification, that modifi.cation, and another, 
the more we even hear the proponents say that the study based 
upon the draft of the proposal will lead to further improvements 
before a Constitution is, finally submitted to the people for adop­
tion, the more we are of the view that many of those who have 
been recorded as proponents and many of those who are recorded 
as for modification really should be recorded as in opposition to the 
various proposals and recommendations for change in the New 
Jersey Constitution made by the Commission on Revision of the 
New Jersey Constitution. Far from being alone in that regard, 
we have many companions. 

I thank you. 

MR. SCHROEDER: Will the gentleman submit to a question by 
the Assemblyman from Essex 7 

MR. CHANCE: Yes, I will try to answer. 

MR. CAVICCHIA: Mr. Chance, did I understand you to say that 
you would not give the Governor the power of removal but that 
you would make removal subject to review by the courts 7 

MR. CHANCE: Yes. 
MR. CAVICCHIA: Did you mean by that you would make the 

Governor answerable to the judiciary? 
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MR. CHANCE: I am not talking about the Governor being 
answerable. I am talking about the protection of a man who is 
brought in and against whom the judicial pmYer of removal from 
office is being exercised. 

Mu. CAVICCHIA: You admit the Governor \vould have to go 
before the judiciary in order to press charges'? 

lVIR. CnANCE: vVe11, if he removed a man and the man took it 
into court, the Governor either in person or by some legal repre­
sentative would have to appear before the judiciary and show 
whether or not there had been any cause for dismissal or whether 
it had been an arbitrary dismissal "'ithout just cause. 

MR. CAVICCHIA: You liave put much stock in legal precedent 
cl.Ild you have cited a good many in support of an argument that 
I will come to later. Are you familiar \Vith the case of Stale v. 
Governor, 25 New Jersey La\v Reports, which holds that in order 
to preserve the independence of the three branches of Government, 
one branch of Government cannot compel another branch of GoY­

ernment to do something? 
l\IR. CnANCE: ·well, we are not talking about the Legislature 

compelling the Gowrnor to do something. \Ve are talking about it 
· being a judicial power to remove officers, and if the Legislature 
out of its abundant wisdom decides that it will have a sort of 
judicial, quasi-judicial, tribunal, to be made up of the Governor, 
snch as was involved in the lllcCran v. Gaul case I mentioned, then 
they are not forcing the Governor to do anything; they are letting 
him do it if he wants to. 

l\TR. CAVICCHIA: Assuming that your theory was put into prac­
tice, if the removal of a State officer was in question before a 
judicial tribunal, you would bring one branch of the Government, 
which is the Governor, into court. Now, under thA case of State v. 
Governor that is impossible, because the judicial branch of the 
Government cannot rule with respect to the executive functions. 

MR. CHANCE: Perhaps you are forcing me into the position 
that I should say the Governor should have nothing to do with the 
exercise of this judicial function, and that impeachment should be 
the sole way of removing an officer in a judicial tribunal where he 
should have a full and fair hearing. 

MR. CAVICCHIA: That brings me to the other question. You 
have quoted at length the decision of the court with respect to--

1\IR. CHANCE: --appointment power and removal power. 

l\1R. CAVICCHIA: \Vas that it~ 

Mn. CHANCE: I did quote that; that vrns the extensive quota­
tion. 

l\1R. CAVICCHIA: Yes, the appointment power. Yon quoted these 
New Jersey decisions to show that the power of appointment was 
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uot essentially an executive function, but weren't you actually 
q noting an interpretation of the N e'v Jersey Constitution as pres­
ently formed or formulated, as against a philosophy of Govern­
ment which this Commission enunciates in its report? In other 
words, weren't you basing your case on the construction, the legal 
construction, of the present Constitution as its prcwisions now are? 

MR. CHANCE: Not exactly. I was basing-that is one thing 
that I was doing. That was the ultimate conclusion on the Consti­
tution and the law as it now is and the history of New Jersey as it 
has been, but in the course of the reasoning by which that result 
was reached-the ratio decidendi, I think they call that-I was 
enunciating that in the English system of Government the king 
was the depository of the power of appointment to public office 
and that never in New Jersey have we yet come to the acceptance 
of the doctrine that that prerogative of the king had been carried 
down into the Governor as essentially executive power. 

MR. CAVICCHIA: Exactly, because we haven't so worded it in 
our Constitution, but as a philosophy of Government it can be dif­
ferentiated or distinguished from what we have set forth or what 
the framers of the 1844 Constitution set forth. 

MR. CHANCE: Oh, yes. 

MR. CAVICCHIA: That is exact]~r the point I am making. 

MR. CHANCE : You could, and maybe they have in this thing 
said you could, have a four-year king and the kingly prerogative 
heretofore and before the Revolution exercised in Great Britain 
can now and hereafter be exercised in New Jersey. The people 
can have that if they want it in the Constitution. I hope they don't 
want it. 

MR. CAVICCHIA: Let's you and I not talk about kings. Let's 
keep our feet on the ground. In this discussion of fundamentals, 
let's not go off into-

MR. CHANCE: It is fundamental that you get this kingly pre­
rogative. 

MR. SCHROEDER: May I suggest that the question be pro­
pounded and then the answer be made? 

MR. CAVICCHIA: I will go to something else, Mr. Chairman. Let 
me ask this: Mr. Chance, you represent the Manufacturers Asso­
ciation, which I take it, is composed of men in industry in this 
State. 

l\fa. CHANCE: Mannfactnring and industry, I call it. 

l\IR. CAVICCHIA : Do your clients believe in the operation of 
Government along business lines? 
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MR. CHANCE: Operation of Government along business lines 7 
Well, we feel that there are certain principles of democracy that 
are as lasting as the hills, and that you cannot run a democracy 
upon a strictly efficient business basis. While I think of it, I have 
a little book here-this strong executive idea didn't originate in 
the discussions that we have had here today. 

MR. CAVICCHIA: Mr. Chance, my question is not directed now 
to the executive function. I am directing my question to your 
thought that reorganization of Government can be effectuated by 
legislation and need not be effectuated by constitutional provision. 

MR. CHANCE: Yes. 

MR. CAVICCHIA: Now do you know how many times within the 
past ten years bills have been submitted to the Legislature to re­
organize this Government by statute? 

MR. CHANCE: I don't know how many there have been, but if 
there hasn't been enough public sentiment behind the man who 
introduced them to get them over, then it belies all the arguments 
that have been made here that there is such an outstanding demand 
for administrative reorganization. 

MR. CAVICCHIA: Do you think it is more politic in the public 
interest to permit reorganization of Government by statute, by 
action of one Legislature, and then to have that reorganization 
ripped out of existence by the next Legislature, than it is to 
have the reorganization fundamentally made in the basic law of 
the State? 

MR. CHANCE: I don't believe very much in laying down in what 
we might call legislative or constitutional concrete, where it is hard 
and fast there, that you can't change the things by legislative 
enactment without amending your Constitution, and if you are 
going to have the kind of amendment program I have heard some 
of them say here is such an easy way of amending, maybe you 
might as well not have a Constitution. I don't believe in, and I 
don't believe the people I represent believe in, freezing hard and 
fast lines of nine departments without any specification of what 
the powers, functions, and duties of any of them are to be, and then 
to vest it in the power of an executive to juggle around offices, 
agencies, and instrumentalities, and with the vote of one House of 
the Legislature in his favor to be able to make an executive order 
that will go into effect, switching the functions around. 

I don't know whether I have answered it or not, but I have 
tried to. 

lVIR. SCHROEDER: Any other questions, Assemblyman Cavicchia? 

MR. CAVICCHIA: No, that is all. 
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MR. SCHROEDER: Any other opponents to Article IV? Mr. 
Fisher, will you give your full name? 

MR. FISHER: I. E. Fisher, Bordentown. Mr. Chairman, mem­
bers of the Committee, and ladies and gentlemen: I appreciate the 
opportunity of being here and hearing what is being said as it 
relates to drastic changes, as I call it, in the Constitution of New 
Jersey. I am just an ordinary fellow in the ordinary walk of life 
who believes in constitutional government and in the American 
way of doing business. I believe in three separate and distinct 
branches of our Government to function in their respective places. 
In a democracy in my mind the people are the Government and 
not the setup. The setup, in my mind, through the years is to 
serve the common good of the people; and because that hasn't been 
done, we are in the midst of a mass of ceremony and confusion. 
Because I believe that this report that is under discussion will add 
to that confusion that we have already got and nothing done, I 
think it is completely out of order. I think the Governor and the 
members of the Legislature who are responsible for this controversy 
that is now on ought to get on the job under the present Constitu­
tion as it is and do their duty for the common good of the people 
of New Jersey and the best interest of their homes. The present 
Constitution will safeguard their interest to a greater degree than 
it has been safeguarded by the members of the Legislature who are 
interested in this revision of the Constitution and the Governor 
included. 

Now, then, what is there in their records that points to the 
common good of the people for service rendered that recommends 
that the power be vested in these people that are discussing this 
or who are responsible for this? Why should they amend the Con­
stitution? What is in their records that recommends them, that 
the people would commit their trust to these people who are respon­
sible for this controversy? The same thing is going on in Washing­
ton. Assumed position on the part of the executive is responsible 
for the deplorable condition that we have in Washington and this 
is the beginning of the same thing that we have in Washington. 
I think we have enough of it, and if I had my way about it and 
was on the Committee and a member of the Legislature, I would 
put this whole thing on the shelf and let it stay there until after 
the election in November and let us work out these problems which 
arise as a result of the war being on, not with ceremony, but some­
thing actually done for safeguarding the interests of the people. 
Here we are in the midst of a lot of ceremony and men who have 
the courage of their conviction, that are doing their duty, are being 
smeared by these ceremonies-people that haven't done anything, 
anything but a bunch of hot air. Shelve this thing. Get back on 
the job and serve the common good of the people of New Jersey. 
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I recommend this to help redeem the condition as now prevalent in 
Washington. It seems to me that this is the most important con­
gressional election in the history of the United States. I believe in 
our Government. I believe in the United States. I believe in the 
Constitution of the United States. I believe in men who have the 
courage of their convictions when in Congress or anywhere els.e 
to safeguard what they believe is in the interest of the people, with­
out being smeared by those who simply talk about things. We 
have got the men. We have got the women who will redeem 
America and put the United States in its proper place on the map. 
We are in the midst of a world crisis and in my mind, not only 
after the war, but dealing with the immediate, now as never before 
the condition is calling for real men, men that dare to do. I thank 
you. 

MR. SCHROEDER: Are there any other opponents of Article JV'§ 
If not, we will proceed to hear those in favor of modification of 
Article IV. The first speaker will be Mr. John Bauer of Montclair, 
a member of the Committee on Constitutional Convention. 

MR. BAUER: Mr. Chairman and members of the Committee: 

THE PROPOSED NEW JERSEY CONSTITUTION 

ARTICLE IV-EXECUTIVE AND ADMINISTRATIVE. 

With one important exception and some minor ones, the pro­
visions of the proposed New Jersey Constitution are well designed 
for efficient and responsible administration. 

I shall refer to only one minor matter which under special 
circumstances might become important. Except as to appropria­
tions, any legis.lation vetoed by the Governor may be re-enacted 
upon a mere majority vote of each branch of the Legislature. 
More than a majority vote should be required to override a veto. 
This may become vital in any subject of Legislation which has 
been discussed before the voters during the preceding election, and 
as to which the Governor may consider to have a mandate from 
the people. 

The Governor's Second 'rerm : 

The major provision which would work against good adminis­
tration is the prohibition against a Governor's serving more than 
one term. The term itself is extended from three to four years, 
which is good, but a second term is forbidden. The reason assigned 
for this restriction-"the possibility of a Governor perpetuating 
himself in office through the creation of a strong political machine" 
-is hardly persuasive to anyone acquainted with the executive 
experience in New Jersey and in other States. 

The restriction places a double ha1Hlicap upon democratic 
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government. First, while the Governor is the chief executive, 
he is also the chief representative of the people. He is in­
evitably the leader in matters of important policy for the State, 
and his leadership, if satisfactory, will be particularly effective 
for a second term (or more if the people want him). Second, 
merely as an executive, a newly elected Governor necessarily faces 
a tremendous job to get acquainted with the administrative rami­
fications. He will need the greater part of the :first term to :fit 
himself for the far-flung responsibilities, and can begin to be a 
good executive only toward the end. If then he has proved him­
self to the people, he will be a better manager for the second term, 
as well as a more effective leader in State policies. 

Under the particular safeguards provided by the proposed 
Constitution, the Governor would hardly be able to build up a 
political machine which could interfere with good administration. 
First the executive departments are prescribed, and the Governor 
has the appointment of only the heads. Second, civil service con­
trol is established providing for appointment upon merit. Third, 
there is direct responsibility and accountability upon the Governor 
for efficient administration. 

Beyond these safeguards against politicalization, the danger 
that a Governor might build up a political machine and keep him­
self in office regardless of the quality of his leadership and his 
executive capacity is obviated better through other means than the 
prohibition against re-election. It should be clear, morover, that 
permanently effective measures against political machines can 
hardly be provided by the Constitution. The problem is a con­
tinuous one, and it far transcends the realm of the governorship. 
It will have to be met by popular demands, investigations, and 
legislative action as time unfolds. While a Governor should be 
available for re-election as long as he is the people's choice, full 
freedom of choice should be assured. This is a matter of constant 
public alertness for the future, rather than strangling constitu­
tional rigidity. 

New Jersey has had the prohibition against a Governor's suc­
ceeding himself (but not against a later second term or more). 
Since the restriction to direct succession has not prevented the 
creation of powerful political machines, why assume that the elim­
ination of any second term would succeed? As an instructive com­
parison and sidelight, New York has had no limitation to the re­
election of its Governors, and mostly has had much better experi­
ence than New J er.sey in getting and keeping outstanding leaders. 
'11lie loss to New YOl'k would have been tremendous if its able gov­
ernors could not have been re-elected for a second term or longer. 

MR. AMLICKE: The next speaker in favor of modification is 
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Mrs. Edwin Bebout representing the New ,Jersey League of Women 
Voters. 

MRS. BEBOUT: Mr. Chairman and Members of the Committee: 
Again, as at previous hearings, the League of Women Voters 

appears in the group desiring modifications of the proposed article. 
Again, we emphasize that we are ·not uncompromising in our 
attitude. We do believe that the modi£cations which we present 
are changes which help to meet criticisms voiced at these hearings 
and elsewhere and if adopted will make the proposed Constitution 
not only a more consistent and workable document in the public 
interest, but will make it acceptable to more people. We hope, 
therefore, that ample opportunity to discuss all the proposals 
made at these valuable and historic hearings will be given when 
all the articles have been covered. 

Again the League finds many of its own suggestions for 
changes included in the proposed Article IV as follows: 

Section I, Paragraphs 2 and 3. The Governor to be elected 
for a term of four years in odd-numbered years. 

Section II, Paragraph 2 requires that the Senate shall either 
confirm or reject the Governor's nominations for appointive offices 
within thirty days after they are submitted or the nominations will 
be deemed confirmed. 

Paragraphs 3 and 4 give the Governor the right to disapprove 
specific items in appropriation bills and requires a two-thirds vote 
of the membership of each house to override the veto. 

Paragraph 7 gives the Governor the right to grant pardons. 

Section III, Paragraphs 1, 2, 3, 4 and 5 reduce the number of 
departments and give the Governor the power to allocate executive 
and administrative duties and powers among the departments sub­
ject to legislative approval; give the Governor the right to appoint 
all department heads and members of all boards, councils and 
commissions with Senate approval; and make their terms coinci­
dental with the Governor's and at his pleasure. 

Paragraph 6 gives the Governor the right to require from the 
Comptroller and Treasurer written statements of information on 
any matter relating to the conduct of their respective offices. 

Section IV eliminates the old section on militia and gives the 
Legislature the right to provide by law for a state militia with 
the Governor as Commander-in-Chief. 

We endorse the following changes not suggested by the League. 

Section I, Paragraph 3 provides that the Governor's term shall 
begin on December 15th following his election instead of the third 
Tuesday of January. 
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Section II, Paragraph 6 gives the Governor the right to cause 
an investigation of the conduct of any state official, except mem­
bers of the Legislature, Treasurer or Comptroller, or judicial 
officers, and remove such officers after hearing, if, in his opinion, 
such investigation discloses misfeasance or malfeasance in office. 

On the following points the League disagrees with the pro­
posals in Article IV : 

Section I, Paragraph 3 : The League recommended that the 
Governor be given a four-year term and be eligible to succeed 
himself. This provision that "no person hereafter elected s}?-all be 
eligible for more than one term" denies to the people of New 
Jersey the right to choose freely the only state official who repre­
sents in State Government the people of the entire State. It seems 
to us that it would be quite as logical to limit the terms of mem­
bers of the Legislature. The people should be trusted to decide 
when a Governor who is vested with clear responsibility has acted 
in their interest and to continue him in office if that is their desire. 
This proposed Constitution does place responsibility by giving the 
Governor power over the heads of administrative departments. By 
placing the thirty-day limit on Senate confirmation of appoint­
ments and by reducing the number of appointments made by the 
Governor subject to Senate confirmation, it seems to reduce the 
"opportunity for political control over the Legislature" mentioned 
in the "Summary and Explanation" of the proposed Constitution, 
as a reason for the limitation. Furthermore the right of the Legis­
lature to "investigate any and all phases of State government" 
granted in Article V, Section I, Paragraph 3 seems to provide 
that body ample opportunity to protect itself from executive 
domination and to inform the people of the State if the Governor 
is taking advantage of his position against their interests. 

The Summary and Explanation states that "the Governor's 
term of office is lengthened to four years in order to provide him 
with ample opportunity to carry out his program." That term 
includes only two sessions of the Legislature and seems to us to 
provide a very limited opportunity. It would no doubt be long 
enough to show up a poor Governor and the people would have 
the opportunity to vote him out. On the other hand, it seems to 
provide again the situation deplored by Governor Wilson, which 
requires only sufficient patience on the part of a political machine 
or an unfriendly Legislature to "sit out" one term to be rid of 
a nuisance. While the "sitting out" would be one year longer it 
would be only two legislative sessions instead of three. 

What opportunity does this limitation provide for the people 
to assure themselves the continuance of an executive program ap­
proved by them Y There are too many restrictions on the inde-
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pendence of the voter in New Jersey law. Let us not place a new 
one in our new Constitution. 

Section II, Paragraph 4 retains the old provision for overriding 
the Governor's veto except on appropriations, by majority vote. 
We believe that study of the long lists of vetoes by our Governors 
of bills such as pension and tenure bills will convince the general 
public that a two-thirds vote should be required for all measures 
vetoed as an economy measure if for no other reason. 

Section III, Paragraph 1 names Civil Service in the list of de­
partments. The League endorses placing Civil Service in the Con­
stitution among the administrative departments if it means that 
Civil Service will be under one responsible administrator instead 
of under a Commission as it now is. This is a reform long desired 
by the League. However, \Ve object to placing it within any of the 
other departments, even that of Education, as the proposed para­
graph does. We believe it should stand by itself in order that the 
responsibility for its operation may be perfectly clear and not in 
any way involved with the concerns of another department. We 
note that the proposed Parole Commission is placed "in the execu­
tive branch of the government." "\Ve wonder if that implies a 
separate "executive department" which might include a comp1etely 
autonomous Civil Service Department responsible only to the 
Governor. 

MR. AMLICKE : The next speaker win be Mrs. Ruotolo, repre­
senting the Newark Constitutional Convention Committee. 

MRS. RuoTOLO: Citizens who are interested in the basic law 
under which we live in the State of New Jersey have only highest 
praise for the report brought in by the Commissiol) on Revision 
of the New Jersey Constitution. It represents many hours of actual 
work and real vision on the part of the members of that committee. 
It is the ray of hope that New Jersey citizens have been waiting 
for, for many years. 

Today we appreciate the privilege of appearing before the 
Joint Legislative Committee in the truly democratic manner. In 
truth, we approach the convention method. The document we dis­
cuss this afternoon is so good that "very little and not too ]ate" 
would make it a perfect document. 

We would like particularly to express our approval of the 
9th item of Article IV in the Revision Report, which states that 
the Governor's veto of any item in an appropriation bill shall 
require a two-thirds' vote of each house of the Legislature for 
passage over the veto. We ask that the same procedure be ex­
tended to include all matters of legislation, for laws are as impor­
tant as money. 
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A second point concerns the eligibility of the Governor for 
more than one term, Article IV, Item 2. Citizens can express 
their approval or disapproval only through their vote. If we limit 
the Governor to one term, there is no way to express ourselves 
as to his services rendered. A worthy Goyernor should know if 
citizens feel he has represented them well, and vice versa. He is 
the only officer for whom all New Jersey citizens may vote. As 
such, we feel he should continue to serve when citizens so desire. 
The present system which forbids a Governor to succeed himself 
has not to date resulted in preventing political machines from 
being set up in New Jersey. 

MR. AMLICKE: The next speaker in favor of modification is 
Mr. -Winthrop A. Mandell, representing the Independent Club of 
East Orange. 

MR. MANDELL: Inasmuch as the Governor is the only man in 
our State Government who has been elected by a majority, direct 
vote of all the people, his veto of any bill is an important act. 
This act calls for sober re-consideration of the bill vetoed in both 
Houses. In order to force such sober re-consideration and discus­
sion, it is necessary to have a two-thirds' vote of both houses to 
pass any bill over the Governor's veto. If the veto power is im­
portant, and I am sure we all consider it so, then let it be a 
real veto, not a nominal one. 

MR. AMLICKE: Mr. Edward W. Kilpatrick, Secretary of the 
Legislative Committee of the State Federated Boards of Education, 
will be the next speaker. 

MR. KILPATRICK: We do not make an appearance today to 
oppose the proposed Constitution but rather to recommend an 
amendment which shall make the Department of Education a sin­
gle department. We regard education as such an important State 
function that it should be placed in a department by itself. Edu­
cation is organized as. one of the most important functions of any 
State government and it should not be complicated with the 
functions of any other State department. We regard civil service, 
which presumably is to represent the personnel organization of all 
the State departments, as sufficiently important to be placed in a 
department by itself. A properly organized personnel system is 
one of the most important phases of State government. Because 
it deals with all State departments and must be responsible for the 
rating and progress of the personnel of all departments, it is ob­
viously rather difficult to include its functions in those of a 
department which is coordinate with other departments. 

New Jersey for nearly one hundred years has had a Depart­
ment of Public Instruction, which, in addition to the functions 
which a State department should exercise, has been made respon-
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sible for large supervisory functions in relationship to local school 
districts. Generally speaking, the progress of education in New 
Jersey and its advancement bear a close relationship to the work 
of a department dedicated solely to the functions of public educa­
tion. It has been able to do much for the advancement of educa­
tion. Boards of education of the State and representatives of its 
teachers feel that a department with such large reponsibilities 
should be maintained for the discharge of this function alone. 

Beginning with the emergency declared by the President of the 
United States, the Department of Public Instruction has been 
charged with the responsibility for the training of thousands of 
workers for the defense and war industries. It has been able also 
to devote itself to many other problems connected with the war 
effort in which education must play a large part. This illustrates 
how a department with such large responsibilities can best func· 
tion when devoted to the single objective of public education. 

We ,strongly endorse the retention of the section in the Con­
stitution now operative which provides a permanent school fund 
for the support of free schools and which directs that "the Legis­
lature shall provide for the maintenance and support of a thorough 
and efficient system of free public schools for the instruction of 
all the children in this State between the ages of five and eighteen 
years." 

MR. SCHROEDER: The next speaker will be Miss Lelia 0. Brown, 
representing the New Jersey Education Association. 

Miss BROWN : Mr. Schroeder, Members of the Committee : 

First of all, I should like to commend the members of the Com­
mission on the Revision of the Constitution for their constructive 
attempt to provide better government for the citizens of New 
Jersey. 

The greatest asset of the State or the Nation is its children. 
The kind of government, the kind of world we hope to live in 
from now on, will depend upon the education of those children. 
I represent 28,000 teachers who are practically unanimous in the 
belief that the Department of Education should be a separate 
department. The citizens expend through their local boards one 
hundred million dollars yearly for the education of 600,000 per­
sons. The type of its responsibility and the purpose of the depart­
ment's work make it impossible to include its functions with those 
of other departments. 

I should like also to call to your attention again for the record 
the statement made by Mr. Kilpatrick, that as to the Civil Service, 
because it deals with all State departments and must be respon­
sible for the rating and progress of the personnel of all depart-
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ments, it is obviously rather difficult to include its functions in 
those of a department which is coordinate with other departments. 

And now, without appearing to be out of order but because 
education does cross-section practically this entire revision, for 
the record I should like to commend the inclusion on page 40 (p. 
938) of Paragraph 8, the fund for the support of free schools, and 
all moneys, stock and other property and so on, with the rest of the 
paragraph. It has been taken from the old Constitution and 
pl~ced in the new one, and that I wish to commend. 

l\fR. SmrnoEDER: At this time we will hear from Mr. Manuel 
Cantor, representing the Communist Party of New Jersey. 

MR. CANTOR: Mr. Chairman: 

The assertion has been made in the course of these hearings 
that proponents of constitutional change must be "practical." Pre­
sumably this means they must water down their proposals to effect 
a meeting of the minds with the minority opposed to any revision. 

The Communist Party is guided in these discussions solely by 
considerations of the interests and the present, practical needs of 
the people of New Jersey. We cannot accept the premise that weak, 
limited demands by proponents of revision will produce the best 
"compromise." ·when the body is threatened with a malignant 
ailment the surgeon must apply the knife with the latest technique 
if the patient is to live. Nice colored pills, like a nice "practical" 
compromise constitution, will be without any practical effect. The 
stubborn, evasive actions of the reactionary opponents of con­
stitutional revision demand the bold, forthright challenge of sin­
cere proponents. Our changing times require such leadership. Our 
people are ready for it. 

We regard with favor those provisions of Article IV of the 
Revision which would establish greater centralization of adminis­
trative agencies, their greater accountability to the executive and 
their increased efficiency. We approach with caution the abstract 
argument that the power of the Governor must be strengthened. 
Most proponents of such steps are motivated by a sincere desire to 
bring about more democratic and more efficient government for 
our State. The present situation in New Jersey appears to lend 
weight to their argument. A more progressive Governor finds him­
self in frequent conflict with and often is completely hamstrung 
by a reactionary Legislature of opposite political complexion. W~ 
must keep in mind, however, that this relationship is but tem­
porary. \Ve are here constructing a plan for our governmental 
machinery which must function for some time to come. 

In our opinion the way to remedy the situation permanently is 
to make the Legislature more democratic, more responsive to the 
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people's will, and. not to make the Governor's office less so. \Ve 
wish, then, to reassert at this point our proposals for a unicameral 
Legislature elected by proportional representation from single 
election districts. This, together with other suggestions made in 
the last hearings, would render machine control more difficult 
and would bring about a more representative Legislature which 
would cooperate effectively with a progressive Governor. 

We believe the proposal in Article IV, Paragraph 3 of a four­
year term for the Governor moves away from the correct concept of 
public control of elected officials. Rather would we suggest a two­
year term, with no restrictions on succession. The two-year term 
is used in twenty-three States. Thirty-one States have no bar to 
re-election. Two years is long enough for an executive to make 
clear his program. Let the people judge the Governor every two 
years. If he is found satisfactory the people will re-elect him. 
If he is found wanting the people will vote him down. No special 
election machinery of expense is required. The argument that a 
two-year office holder has to campaign continuously is valid only 
for that incumbent who has no real program or record on which 
to stand. Impeachment, and even recall, are too limited and too 
difficult to provide proper relief to the electorate to warrant the 
four-year term. 

We propose that Paragraph 2 provide for a run-off election in 
event of a tie vote. Though the possibility is remote, we see no 
reason to deprive the people of their right to elect their Governor. 

The meaning of Paragraph 5 is not entirely clear. Even the 
present article is less ambiguous. We suggest rephrasing. 

Paragraph 6 provides that the head of the Department of 
Taxation and Finance shall act as temporary substitute for the 
Governor in the event of death, illness, disqualification or absence 
from the State. We fail to see why an expert on matters of finance 
necessarily is the best understudy for the Governor. vV e believe 
the chief executive officer of the Legislature would be better 
qualified. We would also propose the inclusion of the Governor's 
recall by the people as one of the reasons for his incapacity to 
serve. We will propose the recall as a method of redress iu a 
later article. 

In place of the proposal in Paragraph 6 of the method for 
electing a new Governor in such an emergency situation, we pro­
pose a special election to be held in the manner established by 
law and the Constitution. 

In Section II of Article IV, nominations and. appointments b~r 
the Governor are to be made by and with the advice and consent 
of the Senate. Even under the present set-up, confirmation by 
the S'enate is one of the evils of which proponents of progressive 
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government complain. In line with our proposals on the Legisla­
ture, we would substitute the consent of the single chamber at 
this point and everywhere else where Senate confirmation is re­
quired in this article. We understand Paragraph 1 does not bar the 
appointment of boards and bureaus by the Legislature itself. Mr. 
Chance ref erred to Article III, Section VII, Paragraph 1, which 
reads that neither the Legislature nor either house thereof shall 
elect or appoint any executive, administrative or judicial officers 
except the State Treasurer and the State Comptroller. It is my 
recollection that in the case of the much discussed Milk Control 
Board; the Legislature did not appoint the officer, it appointed 
the Board which in turn appointed the Director. We make a pro­
posal in Section III to deal with this problem. 

The restrictions on delay in confirmation of appointments are 
welcome improvements. 

We differ with the requirement of a two-thirds majority to 
over-ride a veto of appropriation bills. A reactionary Governor, 
by vetoing the appropriation item in any piece of social legislation 
can effectively def eat the measure. We propose a uniform majority 
vote of the membership of the chamber. 

Paragraph 7 establishes that the power to grant pardons and 
commute sentences would exist only after recommendations of a 
parole commission. A case deserving of executive clemency may 
be effectively "buried" by the commission's deliberate refusal to 
take it up. Thus a labor or political prisoner may be kept in jail 
indefinitely. The Governor should be granted power to require 
the commission to make recommendation within a given period and 
upon failure to comply, to act without such recommendation. 

We heartily approve the consolidation of administrative de­
partments as proposed in Section III. In view of the extreme 
difficulty of adequately defining executive and administrative 
offices, agencies and instrumentalities, it may be wise to stipulate 
that the provision includes all boards, offices, etc., except the 
special categories delimited specifically by the Constitution itself. 

To remark parenthetically on the question of a separate Edu­
cation Department, in our original presentation we were in favor 
of including education in the Bill of Rights as a very basic right 
of the people, and we certainly would concur in the necessity for 
a separate educational department. 

We would propose the inclusion of at least one more depart­
ment, a Consumers' Department. Obviously the consumers com­
prise the largest section of the population. The argument that 
everybody is a consumer and that no special representation is 
necessary falls flat in the face of recent sharp divisions between 
consumers and other special interests in the State. Heads of in-
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dustrial and commercial establishments or large producers and 
distributors of farm products may have viewpoints quite at vari­
ance with those who purchase from them on important problems 
of mutual concern. The need for consumers' services has prompted 
the Federal Government to establish special agancies of war work 
activity. A Consumers' Department in our State government could 
make studies, conduct investigations, submit reports to other 
branches of the government. It could represent consumers at 
hearings, conduct educational campaigns of great public benefit, 
propose necessary protective legislation, help improve commodity 
distribution, and act as a regulatory apparatus where necessary. 

In addition to the State Comptroller and the State Treasurer, 
we propose that the Attorney General be included in Paragraph 4 
as exceptions to the Governor's appointive power. Paragraph 6 
should stipulate that the Attorney General be elected every two 
years at the general elections. As head of the very important law 
department, the Attorney General should be the agent of the 
people and responsible to them. We have had tno many instances 
in our State where the Attorney General reprcs~:uts some i'1-
dividual officer whose conduct is being questioned by the people. 
The State Comptroller and State Treasurer should have only two 
year terms, we propose. 

We would add to Section III a provision that the heads of all 
the departments constitute an administrative council which shall 
meet from time to time to advise the Govern~r. This council should 
be implemented by an advisory board made up of members of the 
public representing labor, the consumer, business, the farmer, 
educators and social welfare agencies, to serve without salary, 
appointed by the Governor, to make studies and recommendations 
to him and to the department heads. 

In Section IV dealing with the militia, we would specify that 
there be no discrimination on account of race, color or creed in 
any phase of its activity. Stipulation of the test of "merit and 
fitness" unfortunately has proven insufficient safeguard against 
discrimination in many other fields. 

MR. SCHROEDER: The next speaker will be Mr. Frank Casey, 
representing the New Jersey Civil Service Association. 

MR. CASEY : Mr. Chairman, I shall endeavor to make my re­
marks as brief as possible for two reasons-first of all, because 
it is getting late; and second, the objections that I intended to 
voice to certain features of this Revision have been well voiced 
by people preceding. 

First of all, I would like to say that we concur in Mr. Chance's 
criticism of Article III. Now, to get down as briefly as I can, 
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we are opposed to Article IV, which limits the term of the Gov­
ernor to four years, for the reasons given by the previous speaker, 
and for the further reason that that seems to put a premium upon 
inexperience. It is common knowledge to all of us, I think, that 
a Governor in the last term of office is better able to discharge 
the duties of that office than he is in the first year, because of the 
experience that he has acquired. I think it is axiomatic that a 
legislator, an experienced legislator, or an experienced judge is 
more capable of discharging his duties than an inexperienced 
legislator or an inexperienced judge, and I think the same thing 
applies to the Governor. The reason given by the Commission was 
the danger of a Governor building up a political machine. I don't 
think there is any real substance to that, and if there is, in my 
opinion the present provision in our Constitution would take care 
of it. It might well be that you wouldn't want a Governor to 
succeed himself. Our present Constitution prohibits that, but this 
goes further than that. This goes further to the extent that any 
man who has ever occupied the office of Governor can never, 
either eight, twelve, sixteen or twenty years later, ever occupy that 
office again. We feel that is bad. 

We are opposed to Article IV, Section II, which provides that 
the Legislature shall be able to override the Governor's veto by 
a majority vote except where a veto concerns a matter of appro­
priations. We feel that if it requires a two-thirds' vote to over­
ride the Governor on a veto of an item in the appropriations bill, 
the health, the safety, the welfare, and the education of the chil­
dren in this State require the same consideration. Why the dis-l 
tinction ~ If the Governor eliminates a five-dollar appropriation, 
a five-dollar item in the appropriation bill, it stands unless you 
can get a two-thirds' vote. I say to you that if the Governor or 
the Legislature by enacting legislation along Civil Service lines 
could possibly undermine Civil Service, could do more damage 
than a five-dollar item in the appropriation bill, and we are ask­
ing that to be changed to make a two-thirds' vote required to 
override the Governor's veto on any legislation. 

We are opposed to Paragraph 6 of Section II for the reasons 
previously stated by other speakers, in that it gives to the Gov­
ernor the right to fire a man, discharge a man, without affording 
that man the opportunity to be heard, to be confronted with 
witnesses, the right to cross-examine witnesses against him. It 
puts the Governor in a dual role of prosecutor and judge, and 
that is certainly not the American way of doing. 

We further say that if you are going to make misfeasance and 
malfeasance subject to dismissal, why not also make nonfeasance? 
It is certainly conceivable that a public official who wilfully re-
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fuses to perform his duties in any respect whatsoever can do much 
more damage to the State than an officer who performs his duties 
but performs them in an unlawful way. We say that feature 
is bad. 

We are opposed to Section III, setting up nine administrative 
bureaus or departments, because civil service is not given an 
individual status. It is tied up with education and we feel and 
we contend that there is no such inter-relation between civil 
service and education as to put them under the same department 
head. We can conceive of an outstanding educator being at the 
head of the State Department of Education, and I believe we have 
had them for the past twenty-five years to my knowledge, but 
that wouldn't· make that man an expert in civil service, and on 
the other hand, if you pick a man for the head of the department 
because he is an expert on civil service, that wouldn't ipso facto 
make him qualified to head the educational department of the 
State, and for that reason we are opposed to it. We feel that we 
are entitled to a separate department. We feel education is en­
titled to a separate department. 

We oppose, finally, Paragraph 6, S'ection II. It gives the 
Governor power to remove, at his pleasure, the heads of these 
departments. We say that is too much power to give to any man. 
We say that you would not get, and I am sure you wouldn't, to 
head the Department of Education, any outstanding man to take 
a job on those terms. First of all, to get him he would have to 
sever his connections with some well known institution or some 
well paying position, and any man that would take that position, 
who would sever his connections and would come in to the State 
of New Jersey to head our department, knowing his head was sub­
ject to being knocked off any time he disagreed with the Governor 
-I would say the mere fact he would take the job would disqualify 
him from being entitled to that position, and the same goes with 
civil service. We don't want any man at the head of civil service 
who holds his job subject to the whim of the Governor, because 
it is conceivable we would have a Governor who wouldn't believe 
in the spirit of the civil service law, and the head of the civil service 
in this State, if he valued his job, would be but a yes-man for the 
Governor, and we oppose that feature. 

As I said before, I intended to make some rather extended 
remarks, but I think the field has been well covered. I think I 
have stated our position. We are opposed to those features I have 
just mentioned, for the reasons I have just given and for the 
reasons other speakers who have preceded me and who have spoken 
against them have also given. 

MR. SCHROEDER: At this time we will hear from Mr. Morris 
Isserman, representing the State C.I.0. 
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MR. IssERMAN: Mr. Chairman, I shall be very brief. I would 
like to discuss some of the matters which we believe require modi­
fication. We are opposed to Section I, Paragraph 3, which limits 
the term of the Governor to one term. We are not concerned too 
much about the possibility of a Governor creating a strong poli­
tical party and personal following which would perpetuate him in 
office. I believe experience in America has shown that a good 
Governor ought to be re-elected and that the people generally 
would choose properly in electing the Governors of their State, 
and therefore we would recommend the term remain at four years 
but that he be permitted to succeed himself. 

We suggest that Paragraph 6 of Section I be changed and 
that there be provided therein either the provisions under the old 
Constitution, which allows the President of the Senate to act in 
the failure or inability of the Governor, or that there be created 
a new office, that of Lieutenant Governor, who shall act in place 
of and instead of the Governor during his absence from the State. 

As to Section II, Paragraph 4, I cannot understand why finan­
cial matters are matters only which would require that the 
Governor's veto be overridden by a two-thirds' vote of both houses. 
We believe that other matters of great importance, matters which 
may affect human interests., matters which may affect good health 
and welfare of the citizens of this State-when bills of that type 
are presented to the Governor, and if in his discretion he finds that 
such bills are not to the best interest of the State, it should require 
a vote of two-thirds of both houses of the Legislature in order 
to override his veto. Apparently, the framers of this document 
have picked out, for some reason, matters of appropriation only. 
I would like to point out that we believe that these others are of 
t:mfficient importance, perhaps of far greater importance, than 
mere matters of appropriation, and that the veto of the Governor, 
who after all is at the present time and under this new Constitu­
tion the only person elected on a statewide basis, should have great 
weight and power. 

The next section we would like to see modified is Section III, 
Paragraph 1. We agree with the speakers who have suggested that 
the Department of Education, because of its extreme importance, 
ought not to be lumped with any other department, and we have 
consistently advocated, even at the present time, the passage of 
a law by the Legislature, creating, if you want to, another com­
mission among the ninety odd commissions, and that is a Con­
sumers Interest Division or Commission, a commission which will 
devote itself to the interest of the poor consuming public, because 
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after all, they have no representation and no voice at all in the 
State Government, and no one to talk for them. This has been 
proven at hearings before the Milk Control Board, when the con­
sumer interests were not, and never have been, properly repre­
sented, and we believe that if this new setup comes into effect, 
there should be a special Consumers Interest Commission. 

These, I believe, are our principal objections to the document 
as it stands today. We could go on. There is phraseology and 
language which I believe that this Commission will eventuaHy get 
to and correct before it is submitted to the people, but principally 
these are the points we want to make as to modification. 

MR. SCHROEDER: The next speaker will be Mr. R. C. McManus 
of the Spokesman Magazine. 

MR. McMANUS: Mr. Chairman and Members of the Committee· 
Before I come to this particular article, I would like to read 

this into the record. Reference was made at the hearing last week 
to the fact that the State Bar Association had been opposed to 
this proposed draft of the Constitution, and I would like to read 
into the record an editorial from the New Jersey Law Journal of 
Thursday, May 28, 1942 : 

"The action of the State Bar Association in urging re­
jection of the proposed revised Constitution before its mem­
bership had any sort of an opportunity to study its merits 
constitutes a new low in the already sorry record of that 
organization. Consider the following chronology: 

November 5, 1940, Governor Edison elected, stressed 
need for revision of State Constitution_ and pledged to work 
for a constitutional convention. 

January 11, 1941, at mid-winter meeting, State Bar 
Association approves in principle convocation of a constitu­
tional convention and authorizes appointment of a com­
mittee to offer assistance to the Governor in this effort. 

May 31, 1941, Governor Edison, guest of honor of· the 
New Jersey State Bar Association at its annual meeting, 
spoke on constitutional revision, enthusiastically applauded. 

June 1941, Governor Edison breaks with Mayor Hague. 

May 14, 1942, Legislative Commission presents pro­
posed revised Censtitution to Governor and Legislature. 

May 20, 1942, Mayor Hague announces opposition to 
proposed revision. 
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May 23, 1942, State Bar Association urges rejection of 
the revised Constitution, accompanied by some excoriating 
vituperation against Governor Edison. 

No charges of the association being 'controlled' or 
being used as a political football can be more persuasive 
than this record in cold print. As a result of this action a 
valiant few members have been chagrined but they can walk 
with heads high. Many who should have known better will 
feel ashamed at their lack of courage. The shameless cynics 
and their sycophants will chortle with glee-the boys did 
it again! There was no discussion of the merits of the 
revision; no comparison between the old and new; no dis­
cussion of text; no reasoned, logical or lawyerlike consid­
eration of a most important document; nothing but a blitz­
krieg with misrepresentations, half-truths, and political 
skulld uggery. 

President William J. Connor has his work cut out for 
him if he hopes to salvage what once was at least a re­
spectable bar association. He will soon learn, if he does not 
know it already, that he can expect little help from his offi­
eial family. The controlling influences of the Association are 
past masters of both political and bar association chicanery 
and scheming. To them the State Bar Association is but 
another instrument of political machination. 

Never has the State Bar Association stultified and 
degraded itself more patently than it did last Saturday at 
Atlantic City." 

Now, on this Article we agree in general with the provision 
which makes the executive a more effective office, making it more 
possible to run it in a businesslike way. We were surprised to 
hear that the manufacturers do not expect efficiency in govern­
ment, but we want it ourselves. 

We are in sympathy with those who ask that the Governor 
should be allowed to succeed himself and that a two-thirds veto 
should be extended to all legislation as well as fiscal legislation. 

On the question of Article IV, Section III, which is the one 
that divides up the various departments, we found a great deal of 
excitement about that among existing departments. Some of it no 

. doubt springs from an ordinary bureaucratic desire to protect 
themselves; but in our opinion there is merit in much of it and we 
feel that this Article should be considered and given much more 
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thought than appears to have been given it up to now. It seems 
that there is a danger in several cases, perhaps in the Institutions 
and Agencies, in Agriculture, that something that we have which 
is good in the State governmental structure may be harmed by 
this proposed change. We have been discussing the matter with 
the leaders of agriculture, and as we understand it, their position 
is somewhat like this-that if this consolidation takes place, the 
present Department of Agriculture will be like a lot of cats and 
dogs. Certain other branches of State Government which do not 
directly concern agriculture would be pushed in there because 
there is no other place for them to go. The suggestion was made 
that Fish and Game would be one of those and maybe Horse 
Racing would be another, and it might turn out that the Secretary 
of Agriculture would be a horse racing man instead of a man who 
knew anything about dairying or growing potatoes. We think 
there is merit in that position. Another feeling that has been ex­
pressed to us is that the present Department of Agriculture has 
been built up on a continuing policy. It has represented the very 
best interests of the agricultural people of the State, scientifically 
and every other way. I have travelled around the country and 
have seen some other agricultural administrations and I agree with 
them. I think men like Bill Allen and Dean Martin over in New 
Brunswick and a great many others are outstanding men in their 
field. I don't think the State wants to do anything that will harm 
the first-class public instrument which we now have. I am sure, 
I am convinced as a resident of an agricultural county and having 
talked with my neighbors and newspaper editors and official 
spokesmen for the farm interests, that agriculture doesn't want 
to be represented as obstructionists. They don't want to say we 
won't take a new Constitution because such and such directly 
affects agriculture, but I think that they are entitled to have a 
hearing on their objections to the Proposal. 

Now I would like to make two tentative suggestions to meet 
the objections that I have cited. One of them is that there should 
be a Department of Recreation which would put the horse racing 
and Secretary of Agriculture where he belongs and that would 
include Fish and Game, and it would make provision for what 
we hope will be a park building program after the present war. 
That would be a plenty big enough job for any individual admin­
istrator. The other suggestion-and I stress that is all it is-is 
that the Secretary of Agriculture who is to become a member of 
the Governor's cabinet be chosen from among a group of three 
or five or seven, perhaps, nominees offered by the County Boards 
of Agriculture; that the men be chosen so that there is some 
assurance that the man eventually chosen will be the kind of 
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man who is a spokesman and a man of knowledge of agricultural 
problems. I thank you very much. 

MR. SCHROEDER: Are there any other individuals who desire 
to speak in favor of the modification of Article IV? If not, we 
will close the public hearing and the next public hearing will be 
one week from today, July 29, at 10 :30 a.m., and the Article will 
be Article V entitled "Judicial." 

(Adjournment.) 
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BRIE'FS AND COMMUNICATIONS SUBMITTED AT THIS SESSION. 

BRIEF PRESENTED BY NEW JERSEY FARM BUREAU AND NEW JERSEY 

STATE GRANGE TO THE JOINT LEGISLATIVE COMMITTEE TO STUDY 

THE REPORT OF THE COMMITTEE ON REVISION OF THE NEW 

JERSEY CONSTITUTION, TRENTON, NEW JERSEY, JULY 22, 1942. 

To the Members of the Joint Legislative Committee: 

Considering the summary on Page 19 of the Commission's Re­
port, (pp. 918-919) Paragraphs 1, 2, 3 are in accordance with form­
al recommendations of our organizations and, of course, have our 
approval. Likewise, we desire to endorse Paragraphs 4, 9, 10, 11. 
Paragraphs 5, 6, 7, 8 we recognize merit in their purpose, but must 
criticize methods for several reasons. First, the inclusion of "Agri­
culture" as one of the departments of State Government is wrong. 
The Board, or Department, of Agriculture is neither an adminis­
trative nor an executive agency. It is not a State agency of any 
kind. It is a private, independent corporation. It bears no greater 
relationship to the State than any other private corporation organ­
ized to render some specific service of a public nature, and for 
which the State contributes to its support. It has a distinctive 
name, a common seal, a private membership, representative govern­
ment, continued succession-all the attributes of a corporate en­
tity. Private corporations for public service are num·erous, they 
take on various forms, some being more closely related to the 
State than others. But all independent of the State. Among these, 
we now have the Port Authority, the several Bridge Commissions of 
one type. There are the several agricultural societies which supply 
the membership of the State Board of Agriculture representing 
another type; and there are Voluntary Firemen's Associations, 
exempt Firemen's Associations, Detective Associations of a third 
type; Drainage corporations, Civic Improvement Societies of still 
another type. Or is it intended to include all such corporations in 
the regrouping~ If so, they should be advised of it. All are pri­
vate corporations, composed of private individuals, privately des­
ignated and organized by legislative enactment for the purpose of 
rendering service of a public nature. In the case of agriculture, to 
change this time-honored form or organization in New Jersey 
would be to work a definite injury to agriculturists, one which it 
is our duty to say they would resent with all their energy. 

But there is also general objection to a part of the sixth para­
graph. It is that part which proposes to include the several 
bureaus as a State function. The Departments of Law, Public 
Works, State, Taxation and Finance are purely departments of 
State Government and severally may include all offices, boards, 
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etc., within their scope. But, S'ocial Service, Labor, Education, 
Commerce and other administrative or legislative bureaus generally 
in an ideal structure should not be included. We expressed our 
opinion of the administrative or legislative agencies last week. 
They are in substance corporate organizations of the State. In 
States of free people, they should have corporate structures similar 
to that of the State itself. Furthermore, the bureaus are as much 
a 1rgislative as an executive attribute of the State. Cannot we now 
~·~riously undertake to solve this problem in the light of experience, 
rather than to shove it still further into politics? As for Social 
Service and Education, there seems no present way to segregate 
them from politics, but should not our efforts here also be to keep 
these agencies as far from spoilsmen as possible? 

Regarding the fifth and particularly the eighth paragraphs, 
whether State officials should serve only at the pleasure of the 
Governor, we have grave doubts. Unquestionably, there is merit in 
the suggestion according to the character and purpose of the execu­
tive. If there could be assurance of continuation in office of men 
of the character of the present Governor, there would be no doubt, 
but there can be no such assurance and so the balance of power 
must be maintained in some way. Even so, so far as the purely 
executive officers are concerned, perhaps orderly constitutional 
procedure indicates that the Governor should have removal power. 
But not so with the personnel of the bureaus and other quasi­
g-overnmental agencies. They are in an entirely different class. They 
are not a part of the State proper. The State should not be bur­
dened with them. Let us not now undertake to tie them more closely 
to the State, but let us begin now to plan for their greater effi­
ciency through segregation. We believe there are many ways in 
which efficiency through such processes may be accomplished. 

Respectfully submitted, 

NEW JERSEY FARM BUREAU 

H. Earl Probst, Secretary 

NEW JERSEY STATE GRANGE 

D. H. Agans, Master 
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July 28, 1942 

HoN. LLOYD SCHROEDER, Chairman 
Special Legislative Committee on the Revision of the Constitution 
State House 
Trenton, New Jersey 

!)ear Senator Schroeder: 

On behalf of the professional licensing and examining boards 
which include the State Board of Medical Examiners, State Board 
of Registration and Examination in Dentistry, State Board of 
Professional Engineers and Land Surveyors, State Board of Archi­
tects, State Board of Veterinary Medical Examiners, State Board 
of Public Accountants, State Board of Embalmers and Funeral 
Directors, State Board of Examiners of Nurses, State Board of 
Optometrists, State Board of Commissioners of Pilotage, and the 
State Board of Pharmacy, the enclosed statement is submitted for 
the consideration of the Committee which is now conducting hew•· 
ings on the Report of the Commission on Revision of the New 
Jersey Constitution. 

We respectfully request that notice be taken of the enclosed 
statement in connection with Article IV, S'ection III, of the n1·" 
posed Constitution. 

Thanking you for any consideration that may be given to the 
suggestions offered and assuring you of our cooperation, we are 

Respectfully yours, 

RoBE'RT P. FISCHELIS, Secretary 
The Board of Pharmacy of the State of New Jersf'.v 

STATEMENT SUBMITTED ON BEHALF OF THE PROFESSIONAL EXAMIN­
ING AND LICENSING BOARDS WIT'H REFERENCE TO ARTICLE IV 
OF THE PROPOSED REVISION OF T'HE CONSTITUTION OF THE STATE 

OF NEW JERSEY. 

To the Special Committee on Revision of Constitution: 

Pursuant to the privilege extended of submitting a statement 
suggesting possible modification of the proposal to revise the Con­
stitutirm of the State of New Jersey we herewith submit the fol 
lowing: 

Under Article IV of the proposed revision it is provided that 
"All administrative and executive offices, boards, bureaus, com­
missions, and departments of the State Government shall be placed 
by the Governor within nine administrative departments as fol 
lows: Agriculture, Commerce, Education and Civil Service 
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Labor, Law, Public Works, Social Welfare, State, and Taxatior 
and Finance." 

It is further provided that "The functions, powers and duties 
of executive and administrative offices and agencies may be real­
located by the Governor within and among the nine civil depart­
ments, but the Legislature may veto any executive order of allo­
cation within thirty days after the order is transmitted to both 
houses." 

Ever since the establishment of the professional examining and 
licensing boards in the State of New Jersey, they have been under 
direct supervision of the Governor and he has appointed the mem­
bers of these boards without the advice or consent of the Senate 
and he has received annual reports from these boards and has had 
the power to remove any member of the board frrun office for 
cause. In this division of the State's Government, at least, there 
has been complete executive authority and control without inter­
ference from the Legislature. The history of the operation of 
these boards has been a credit to administrative procedure in the 
Slate of New Jersey. They have not only been self-supporting 
financially but they have carried on their functions in a manner 
to assure to the people of New Jersey a high quality of professional 
service and the professional standards have been maintained at a 
high degree of efficiency. Many neighboring States are envious of 
the hig·h quality of the professional standards and their enforce­
ment which exist in our State. 

It would seem, therefore, that there is no occasion for a change 
in the executive direction and administrative supervision of the 
professional examining and licensing boards. To place them under 
any other administrative department would rob them of the inde­
pendence which is so essential to the proper discharge of their 
duties. Unlike many other departments of the State Government 
which involve routine administrative procedures, the functions of 
the professional examining and licensing boards are concerned with 
the qualifications of professional personnel which in many in­
stances affect the lives of our people and in all instances seriously 
affect their welfare. We believe, therefore, that a system of ad­
ministration, which has been tried and has been found so uniformly 
successful and of no material expense to the State as a whole, 
should be continued. 

The history of professional examining and licensing boards in 
the States where they have been subordinated to other departments 
or bureaus is one of added expense to the taxpayer and less effi­
cient law enforcement because of the inevitable effect of political 
considerations. 

We have been informed that the Commission on the Revision of 
the Constitution had no intention of changing the present status 
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of the professional examining and licensing boards and it would 
not be in the public interest to sacrifice a system which has been 
found workable and efficient. We trust therefore that in the pro­
posed revision of the Constitution and subsequent executive or 
legislative action seeking to make the revision effective, there will 
be no change in the status of the professional examining and 
licensing boards. 

Respectfully submitted, 

State Board of Medical Examiners 
State Board of Registration and Examination m 

Dentistry 
State Board of Professional Engineers and IJand 

Surveyors 
State Board of Architects 
State Board of Embalmers and Funeral Directors 
State Board of Examiners of Nurses 
State Board of Optometrists 
State Board of Public Accountants 
State Board of Veterinary Medical Examiners 
State Board of Commissioners of Pilotage 
State Board of Pharmacy 



PUBLIC HEARING 

July 29, 1942 

Morning Session 

on 
Proposed Revision of the New Jersey Constitution 

Article V, "Judicial" 

The Joint Legislative Committee appointed pursuant to Senate 
Concurrent Resolution No. 19, passed June 15, 1942, convened in 
the Assembly Chamber in the State House at Trenton on W ednes­
day, July 29, 1942, at ten-thirty o'clock A. M., for the purpose of 
holding a Public Hearing in connection with the Proposed Revision 
of the New Jersey Constitution (1942) pursuant to announcement 
previously made. 

The following members of the Joint Committee were present: 
Hon. Lloyd L. Schroeder (presiding), Hon. H. Rivington Pyne, 
Hon. Edward J. O'Mara, Hon. Manfield G. Amlicke, Hon. Dominic 
A. Cavicchia, Hon. Vincent S. Haneman and Hon. Mildred A. 
Preen. 

The Chairman opened the hearing and the hearing proceeded 
as follows: 

MR. O'MARA: The first speaker for the proponents will be Com­
missioner Miller. 

MR. MILLER: As we meet in this Assembly Chamber to consider 
the judiciary article as contained in the Report of the Commission 
on Revision of the New Jersey Constitution, it may not be amiss to 
recall that at noon today in Washington the Supreme Court of the 
United States has been summoned by Chief Justice Stone to meet 
in special term to receive petitions for habeas corpus writs in be­
half of certain German saboteurs, now on trial before a military 
commission appointed by President Roosevelt. 

It is destined to be a history-making term of the Supreme 
Court. But once before in our history has such a question been 
raised before our highest court. That was during the Civil War 
in the celebrated case of Ex-Parte Milligan. 

This action by the Supreme Court today dramatizes, as no other 
single act of our time, the contrast between Anglo-Saxon· justice 
with its meticulous concern for the civil rights of the individual 
and Axis justice with its total disregard for such rights. Here in 
America we give the accused "due process" in the ·belief that "by 
giving exact justice to the guilty and depraved, we guarantee 
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justice to the innocent." Such an action should also make us more 
proud of our heritage and more conscious of the fact that under 
our system, the ultimate guardian of our constitutional liberty is 
an impartial and independent judiciary. 

"The effort to establish and maintain an independent and un­
controlled judiciary long antedated the adoption of our Federal 
Constitution. The great desire to have a place in Government 
where the humblest citizen might seek justice with no fear that 
his cause would suffer from political power was interwoven with 
the long struggle for the Anglo-Saxon race" said the late Senator 
William E. Borah, a distinguished champion of Constitutional 
Government. 

More than a century ago Thomas Jefferson observed that "the 
execution of the laws is more important than the making them." 
It is certainly important to have a Legislature which can be 
counted on to make wise laws in accordance with the best interests 
and the settled convictions of the people. But the best law can be 
twisted in the execution. In our system the execution of the laws 
is the joint responsibility of the so-called executive and judicial 
departments. Indeed the very essence of the American doctrine 
of the separation of powers is "its insistence upon the inherent dis­
tinction between lawmaking and law interpreting." To the execu­
tive branch is entrusted the more active phase of law enforcement 
-the ferreting out of violations, the prosecution of offenders, the 
promulgation of administrative rules and police regulations, and 
the performance of such services and the execution of such legal 
mandates as do not require an interpretation or an order from a 
court. To the judicial branch is entrusted the duty of interpreting 
the laws and applying them to particular cases, as well as the high 
responsibility of enforcing the Constitution and protecting the 
essential rights and liberties of the citizen, even against the other 
branches of the Government. 

The people, therefore, think of the courts as the ultimate bul­
wark, not only of fair dealing in controversies between man and 
man and between the individual and Government, but also of the 
tradition of personal liberty and orderly Government according to 
law which distinguishes our system from others with which we are 
now in conflict. Governor Edison, therefore, spoke advisedly when 
he said in his inaugural address that "For the good of our democ­
racy the people must have unimpaired faith in the sanctity of the 
courts and in the impartial administration of justice." 

We are proud of the honorable tradition, which is summarized 
in the phrase "Jersey Justice." No honest man can deny, however, 
that the phrase has today a somewhat hollow sound to too many 
J erseymen. One reason for this is the suspicion that partisan poli­
tics plays too prominent a place in the making and con£rmation 
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of judicial appointments. That at least is the popular belief. From 
this belief it is natural to draw the conclusion that in some court~ 
the issue that is tried may sometimes be not the justice of the cause, 
but the political or personal affiliations of the clients or their 
counsel. 

As a layman, I do not assert that these suspicions could be 
supported by an alarming multitude of examples. Wh6ther they 
could be or not, the fact that such suspicions are so prevalent is 
very dangerous, in the present plight of democracy. This being 
the case. I believe that I can speak for the great mass of our people, 
including the members of the New Jersey Committee on Constitu­
tional Convention, in expressing the hope that a revised Constitu­
tion will provide a method for appointing and retaining judges, 
which will reduce the reasons for such suspicions. It seems to 
me that the revision proposed by Senator Hendrickson's Commis­
sion would accomplish this. First, by setting high professional 
qualifications for appointees; second, by providing that all Con­
stitutional Courts be composed of full-time judges, unencumbered 
by divided interests and loyalties; third, by eliminating strictly 
county appointments and requiring definite public action by the 
Senate on nominees within thirty days, thus reducing the pressure 
for political bargaining between the Governor and local political 
organizations; and fourth, by extending the terms of judges, after 
a trial period, to life, subject to retirement at the age of seventy. 
In spite of the generally good example of our Federal judiciary, 
there are some who doubt the wisdom of life tenure for State 
judges. It may be that a compromise might be reached on a term 
of twelve or fourteen years, which should be long enough to give 
a good judge a feeling of independence, without saddling the State 
with a mediocre one until he retired of old age. At any rate, I 
think most people will agree that the present five, six and seven 
year terms are too short. 

Current doubts about Jersey justice are not due entirely to the 
suspicion that politics may play too big a part in the administra­
tion of justice. What Governor Edison has mildly called "an ex­
tremely confusing system of courts" accentuates every other defect, 
real or imagined, in the judicial process. We must never forget 
that ours is supposed to be a people's Government. It is important, 
therefore, that the Government in all its parts be as understand­
able to the people as possible. As I am not a member of the New 
Jersey Bar, perhaps it is appropriate for me to summon as witness 
one of the State's most distinguished jurists, who once described 
the New Jersey Court system as "the most antiquated and intricate 
that exists in any considerable community of English speaking 
people." Mr. Charles Hartshorne, who wrote these words about 
forty years ago, went on to point out that this system "had been 
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brought from England by our colonial forefathers ... and worker1 
into a shape satisfactory to the needs of a rural community of 18th 
century colonists," and he likened the system to "an 18th century 
provincial mill built upon an English model of the middle ages." 

This may all be as Mr. Hartshorne said "very quaint and pic­
turesque" indeed, but frankly, the best informed laymen do not 
understand it. When a litigant finds himself in the wrong court, 
or discovers that he must go to two courts in order to complete the 
settlement of a single case, he is sure that there is something wrong. 
He wonders if this "extremely confusing· system of courts" is really 
organized for his benefit or for the benefit of the same interests 
which he believes sometimes influence the selection of judges. Be 
that as it may, he knows that it is not in his interest to have a case 
drag on for months, and even years, which could be disposed of in a 
few weeks in a State with a more modern system. 

I believe that the average citizen would be very much pleased 
with the judicial system proposed by the Revision Commission. He 
would be particularly relieved to know: (1) that he could not m­
advertently find himself in the wrong court; (2) that he would not 
have to go to more than one court for the complete disposition of 
his case; (3) that his case would in all probability be heard by a 
judge especially trained to deal expertly with it; ( 4) that he would 
enjoy a constitutional right to one appeal and the conditional right 
to a second appeal, but that there would be no danger of his oppon­
ent's protracting the proceedings and piling up expense by still 
another appeal; ( 5) that he would not find the courts so congested 
with earlier cases that he might have to wait months before his own 
matter was brought to trial, and still more months after argument 
before a decision was handed down. 

It would also please the average citizen to know that the pro­
posed system would be able to provide these benefits at the least 
possible cost to the State. This would be achieved by virtue of the 
administrative supervision of the whole court system by the Chief 
Justice and the right of the Governor on advice of the Chief 
Justice to appoint special terms of the Supreme Court or to 
appoint temporary justices of the Superior Court. 

Time is money, particularly when you are involved in litigation. 
Time also may mean the difference between the just and the unjust 
conclusion of a legal controversy. Court delay sometimes dis­
courages a citizen from pursuing a just cause. This is known to 
the unscrupulous, and results in the lowering of business and legal 
ethics. Many a conscientious business man has discovered that a 
compromise which is unjust to himself, and therefore against the 
public interest, is less costly than an attempt to seek full justice at 
the far end of the legal road. If he does pursue the matter he not 
only help~ to add to the cost of Government but also adds to the 
cost of doing business. This is bad enough in ordinary times when 
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the object of both business and Government should be to provide 
their services at the least cost. It is little short of treason in times 
like these when all our wealth and all our time must be put to the 
best possible account for the general good. 

Last week I suggested that there was no article in the present 
Constitution which "bears more clearly the marks of the age that 
produced it than the executive article." The statement would be 
equally true of the judiciary article. On the testimony of Mr. 
Hartshorne, as well as that of Mr. Richard Field (a member of 
the Convention of 1844) the judiciary article was actually the 
product of the 18th century. Mr. Field, writing a few years after 
the convention, attributed the essential features of the existing 
New Jersey court system to the ordinances of the first royal Gov­
ernor of New Jersey, Lord Cornbury. All that the Convention of 
1844 did was to separate the office of Governor from the combined 
office of Chancellor and Ordinary, transfer the appointment of the 
high judges from Joint Meeting to the Governor, and substitute 
the Court of Errors and Appeals for the elected Council as the 
court of last resort. These changes were important in their way, 
but they did nothing to simplify the court system. If anything, 
they tended to complicate it, by reason of the inclusion in the 
Court of Errors and Appeals of the Chancellor and the Supreme 
Court Justices. The inclusion of these judges was the result of the 
feeling that there should certainly be some professional gentlemen 
in the highest court of the State. However, the members of the 
Convention seemed to be more afraid of a court composed entirely 
of lawyers than of one overloaded with laymen. Chief Justice 
Hornblower was particularly happy in the confidence that the lay 
judges would be selected from among "farmers, mechanics and 
merchants-men of intelligence, experience and character." No 
one seemed to want to see the rig·hts of citizens finally determined 
by a court entirely "made up of the legal profession ... too apt to 
be prejudiced by technicalities instead of reason and law," to 
quote another lawyer member of the Convention, Mr. Ryerson. 
Nothing could give a much better impression of the difference be­
tween 1844 and 1942 than the pride which the men of 1844 felt in 
their peculiar handiwork, the Court of Errors and Appeals. We 
are as anxious as they to have "intelligence, experience and char­
acter" on the bench; but we have come to realize that the admin­
istration of justice in the modern world requires technical compe­
tence as well. Furthermore we know that a high court of 16 mem­
bers is not twice as efficient as one of 7 or 8 ; and we know that 
the volume of judicial busines:::s is entirely too great for a court of 
appeals composed mainly of judges with other full time duties. 

Surely there is no boon for which the people 'of New Jersey 
would be more grateful than a court system devised to meet the 
needs of the 20th century, rather than the needs of the 18th 
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century. The day has gone by when people are favorably im­
pressed by a system just because it is either complicated or old. 

Perhaps in a simpler, more leisurely age, many of ns might 
have agreed with Sir Leicester Deadlock of Dickens "Bleak 
House," that we had "no objection to an interminable suit in 
chancery," or in any other court. As Dickens reported Sir Leices­
ter's attitude: "It is a slow, expensive, British, constitutional 
kind of thing ... but he regards the Court of Chancery, even if it 
should involve an occasional delay of justice and a trifling amount 
of confusion, as a something, devised in conjunction with a variety 
of other somethings, by the perfection of human wisdom for the 
eternal settlement (humanly speaking) of everything. And he is 
upon the whole of a fixed opinion that to give the sanction of 
his countenance to any complaints respecting it, would be to en­
courage some person in the lower classes to rise up somewhere ... 
like Watt Tyler." 

Some years later, Engfand modernized her court system, with­
out any uprising from Watt Tyler or anybody else. \Ve may 
well take courage from that example, and provide ourselves with 
a more economical, speedy, and responsible administration of 
Jersey justice. 

l\fa. SCHROEDER: Mr. Paul. 
l\IR. PAUL: Mr. Chairman and members of the Committee: 
I would like to call first on Mr. \Valter Beyer, speaking for 

himself and for Mr. Charles Sumner Moore, former Prosecutor of 
Atlantic County. 

lVIR. BEYER: Gentlemen: Mr. Moore has asked me to read this 
memorandum. He is a member of the Atlantic County Bar, the 
New Jersey State Bar, and has been interested in civic and State 
affairs for a number of years. Due to an illness, serious illness, 
in his family, he could not be here in person. 

"The writer of this memo has been in favor of revising 
that part of our State Constitution that deals with the ad­
ministration of justice for over thirty years. He, with 
others, introduced a resolution at a meeting of our State 
Bar Association thirty-one years ago last month, calling 
for a Constitutional Convention for that purpose. After a 
spirited debate it was defeated by the lawyers attending 
that Conventiop_ by a close vote. The next day some of the 
leaders of the Bar of this State brought forward a resolu­
tion providing for a committee to be appointed to consider 
legislation modernizing the practice in the courts of this 
State. The State Bar Association then and there adopted 
that resolution and the final result was the so-called Prac­
tice Act of the year 1912. 

Personally, the writer had never thought that any 
adequate modernization of the Constitution of this State 
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could be obtained short of a constitutional convention. I 
was most agreeably surprised and very much pleased ·when 
the Hendrickson Commission on Revision reported the re­
sults of its efforts to the Governor, the Legislature and the 
people of New Jersey in May last. I wish here and now 
to commend these gentlemen for the exceedingly able job 
of statesmanship that they have performed for us. 

THE ADMINSTRATION OF JUSTICE IN NEW JERSEY. 

I have had experience as a lawyer in the conduct of 
cases in the civil, equity and criminal courts of this State. 
I have also had a considerable business experience in recent 
years. One of the most serious criticisms that is leveled at 
the administration of justice in this State is the long time it 
takes to obtain final decision in a case. Justice delayed is 
very often justice denied. This is particularly true with 
litigants who lack financial means. Article V of the pro­
posed new Constitution shows a determined effort on the 
part of the Commission to provide a remedy for this defect 
in our present system. In the first place, there is a great 
simplification of the courts available for the administration 
of justice. It is a most flexible and workable system. The 
Superior Court, which is the really big· court, with original 
jurisdiction in all cases arising under the civil, equity and 
criminal laws, must meet and dispense justice in each 
county where the litigants and witnesses reside. The justices 
of this court have full power to hear and finally determine 
any case that comes before them. There is an appeal to either 
of two Appellate Divisions of this S'uperior Court that are 
designated by the Chief Justice of the Supreme Court for 
that purpose. There is no appeal from these Appellate 
Divisions of the Superior Court to the Supreme Court as 
a matter of right. The Supreme Court is a Supreme Court 
in fact as well as in name, which is some gain in itself over 
our present setup. Appeals to the Supreme Court can only 
be taken in certain cases and under certain circumstances. 
Both Appellate Courts, to wit: the Supreme Court and the 
two Appeals Divisions of the Superior Court, are required 
to sit and hold ten monthly terms each year. This will tre­
mendously expedite appeals. The Supreme Court must hear 
any appeal within two months after the appeal is perfected, 
and must decide any case within two months after it has 
been argued or submitted. There is power reposed in the 
Governor to increase temporarily by appointment of special 
justices should the business of the Supreme Court become 
cong·ested and the justices thereof unable to decide cases 
within the time limited by the Constitution. The Chief 
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Justice of the Supreme Court is granted large powers in 
supervision of the work of all the courts of the State. He 
is required to appoint an executive director of the courts 
to assist him in the administration of justice. He also has 
power to assign the Superior Court Justices to various 
counties where the work is congested in order that the 
same may be kept up to date. In fact, the whole judicial 
setup is so designed in the proposed Constitution as to 
prevent the long-suffering public from complaining about 
the law's delays. 

Article V is in harmony as a whole with the present 
setup of the federal courts in this country. During the time 
when the late Chief Justice Taft presided over the Supreme 
Court of the United States at Washington, he inaugurated 
the movement that has resulted in more or less of a com­
plete reform and revision of the practice in our federal 
courts. Chief Justice Taft felt very keenly this criticism 
of the law's delays in the final decision of cases. 

The Hendrickson Commission has very wisely, in my 
opinion, adopted the federal plan for the tenure of judges 
for the proposed new Supreme Court during good be­
haviour. I have always been an advocate of the method of 
the selection of judges by executive appointment. This 
tenure will likewise apply to the Superior Court justices 
should they be reappointed when their terms expire after 
the adoption of the new Constitution. This principle will 
work in favor of an independent judiciary where men will 
be willing to devote their lives and talents to judicial office. 
There is ample provision in this new Constitution for get­
ting rid of them should they not measure up to proper 
standards of good behaviour. Neither justices nor judges 
of the inferior courts that shall be created by the Legis­
lature can hold any other office or engage in any other 
business including the practice of law. 

I have only had time to cover some of the highlights 
with respect to this judiciary article. After a careful read­
ing and consideration of it, I feel justified in commending 
it to the favorable vote of our Legislature. 

Respectfully submitted, 

CHARLES SUMNER MOORE." 

S'peaking for myself, I may say, after listening to Mr. Miller, 
I heartily endorse all that he has said. I believe that in order 
to cure the delays in justice and the expensive litigation that is 
required of litigants, we should revise our courts as proposed 
by this revision. 
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lVIR. SCHROEDER: Mr. Paul. 

MR. PAUL: I would like to call next, Mr. Chairman, on the 
State Comptroller, Mr. Homer C. Zink. 

MR. ZINK: The members of the Committee have been long-suf­
fering during this hot weather. I am going to speak very briefly, 
because I remember the advice given by the old minister to the 
young minister when he said no souls are saved after the first 
five minutes of prayer. 

As a lawyer with some training and experience in business 
before being admitted to the Bar, I am impressed by the business­
like setup proposed in Article V of the new Constitution. Today 
it is important that we have one complete court system with one 
judicial officer in charge, such as a Chief Justice, aided by an 
executive director or business manager, if you please. This should 
appeal to taxpayers everywhere. It is important, too, that there 
be a merger of law and equity, that every controversy "be com­
pletely determined by any justice before whom it is heard," and 
that the appellate court "exercise all jurisdiction necessary to do 
full justice.'' An Appellate Court consisting of seven justices is 
as near the right size as can be sugg·ested for our needs in this 
State, revolutionary though that idea may seem to those of us 
who have long been accustomed to a Court of Errors having more 
than twice that many members. 

As a former Senator, I warmly commend the proposal to have 
justices hold office during good behaviour. I can never forget my 
feeling of bafflement and disgust when I heard a fellow Senator 
boast of forcing a Supreme Court Justice to come, hat in hand, 
begging for reappointment. The justice in question had had the 
temerity to decide adversely to the Senator a case in which the 
latter was personally interested. That sort of thing could not 
happen with life tenure of judges. 

I do not say that the article dealing with the judicial branch 
is perfect in every respect. For example, I am strongly opposed 
to the provision that no "judge of any court shall continue in 
office after he has attained the age of seventy years." Believe me, 
at the age of sixty, one is disposed to look with ever increasing 
respect at men of seventy who are doing a good job in any field, 
including the judicial of course. We have such judges in New 
Jersey, and they should not be forced to retire by reason of age 
alone. 

Then, I believe we should integrate into the new, carefully 
supervised system all our courts, including district courts and 
police courts. It is true that the new Constitution suggests such 
integration, but a mere suggestion may not be enough. 

The provisions of the new Constitution relating to the judicial 
system are such a vast improvement over our present system that 
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I accept them, with some criticism, but still with genuine and 
almost complete satisfaction. 

Today, when even history is being re-written, we are surely 
justified in re-writing our State Constitution, at the same time 
strengthening the very courts which must sustain that Constitution. 

MR. PAUL: Mr. Russell Watson, representing the New Jersey 
Chamber of Commerce. 

MR. WATSON: Mr. Chairman, members of the Committee : 
We approach the discussion of .Article V with some confidence, 

because we find ourselves in agreement, in principle, with at least 
six members of this Committee. The Republican platform adopted 
on September 30, 1941, contains the following provision respecting 
the revision of the judicial article of the Constitution: 

The revision of .Article VI (the judiciary) to the end 
that our judicial system may be structurally modernized; 
that the confusion and multiplicity of our inferior courts 
may be reduced; that our judges be prohibited from prac­
ticing law; and that the processes of justice be made quicker, 
less costly and more effective. 

We think that the enactment, the adoption, of .Article V would 
redeem this pledge fully and completely. If, however, the Repub­
lican majority in the Legislature thinks that the objectives outlined 
in this platform pledge may be better accomplished by other 
phraseology, by modifications of .Article V as proposed by the 
Commission, then we would heartily favor any such modification 
or additions. In any event, however, we have no doubt that the 
performance of the Republican majority will be commensurate 
with the pledge. 

We would like to examine this .Article V in the light of the 
objectives sought by this platform provision of the Republican 
Party and-I am going to violate Comptroller Zink's principle 
of brevity and speak a little more at length than I have before 
at these hearings-let me say at the outset that, speaking for the 
State Chamber of Commerce, we shall not analyze, section by sec­
tion, the paragraphs of .Article V. It may well be that in some 
details some of these sections should be modified this way or that. 
We are not concerned with that. That may well rest in the 
wisdom of this Committee and of the Legislature, but we are 
concerned with, and earnestly in favor of, the fundamental prin­
ciples of this .Article V. These fundamental principles are four: 
First, the reconstruction of our court system; second, a reduction 
of the number of appeals; third, the merger of law and equity so 
that each case shall be decided by the judge who hears it; and 
finally, an improved administrative system. 

First, the objectives of .Article V are to simplify the judicial 
system by reconstructing it, to ayoid conflicting judicial duties, 
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to provide a responsible administrative head of a unified court 
system, to insure the selection of experienced and independent 
judges, and to provide for speedy trials and prompt appeals. Can 
it be denied, by any "Chance," that these are wholesome objectives 1 

In brief, and omitting details which would unduly lengthen 
this statement, Article V would create a Supreme Court consisting 
of a Chief Justice and six associate justices, who would be ap­
pointed by the Governor with the advice and consent of the 
Senate, who would serve in no other court, who would hold office 
during good behaviour. It would replace the present Court of 
Errors and Appeals. I ts jurisdiction would be solely appellate. 

Below the Supreme Court would be the Superior Court, con­
sisting of a number of justices to be set by the Legislature, not 
less than twenty-1five, which would be a statewide court of trial 
jurisdiction in both law and equity. It would replace the present 
Supreme Court, the Court of Chancery, the Prerogative Court, 
the Circuit Court, the Orphans' Courts, the Common Pleas Courts, 
the Courts of Oyer and Terminer, the Courts of Special Sessions, 
and the Courts of Quarter Sessions. That is a long list-one court 
in place of all those. 

Below the Superior Court would be such inferior courts cor­
responding to our present district courts as the Legislature might 
see fit to create. 

The Superior Court would be divided into two sections, a law 
section to exercise civil, criminal and matrimonial jurisdiction, 
and an equity and probate section to exercise all other jurisdic­
tion of the court. Each section, for convenience and expedition of 
business, would be divided into such parts as. might be decided 
by the Supreme Court by rule. 

Interposed between the Superior Court and the Supreme Court 
would be at least two appellate divisions-there might be more­
consisting of three justices, each appointed from the justices of 
the Superior Court. These appellate divisions would decide ap­
peals from the Superior Court and such appeals from these in­
ferior courts as the Legislature might provide. Appeals from the 
Superior Court in capital cases and in cases involving constitu­
tional questions would go directly to the Supreme Court, not 
through the appellate divisions. Appeals from the appellate 
divisions to the Supreme Court would lie in three sets of circum­
stances; one in case of a divided court in the appellate division; 
one on certification by the appellate division itself; and third, on 
certification by the Supreme Court itself, so that cases of excep­
tional interest or moment, in case of conflicting decisions of like 
cases in which the law should be settled, would by certificate go to 
the Supreme Court, but as you see, in the vast majority of cases 
there would be only one appeal. 

What we are about to say is in no wise criticism of our judges. 
Our present court system is an anachronism. It is unnecessarily 
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complex; it has overlapping and concurrent jurisdiction; it is 
cumbersome and unwieldy. These overlapping and concurrent 
jurisdictions give rise to questions that are solely jurisdictional, 
questions of procedure, questions which have nothing to do with 
substantive justice, nothing to do with the merits of the con­
troversy. All our courts lack an administrative head which could 
properly regulate and oversee the work of all the courts so that 
it would function as one unified system, efficiently and produc­
tively. Our court system is a complicated, archaic and creaking 
machine. It is beyond the power of any group of judges to make 
it work efficiently and expeditiously. It is. to be marveled they 
have made it work so well. 

First, consider the present Court of Errors and Appeals. It 
consists of the Chancellor, the Chief Justice, eight Supreme Court 
Justices, and six lay judges. All of these judges sit in other courts. 
The Supreme Court Justices not only sit in the Court of Errors 
and Appeals; they sit in an intermediate appellate court and 
also have the responsibilities and duties of presiding Justices of 
the twenty-one counties. The Chancellor is the head of the Court 
of Chancery. The lay judges sit in other courts. The fact is, 
members of the Committee, our Court of Errors and .Appeals 
judges are part-time judges. They should not be part-time judges. 
The work of the court of last resort of the State of New Jersey, 
a highly industralized S'tate with a population of four million 
people, comprising at its two ends two of the largest metropolitan 
areas in the world, is certainly the work of full-time judges. It is 
dignified, it is exacting, it requires learning, and it should not be 
left to the distraction, the inconvenience, the obstruction of part­
time work. Therefore, in our judgment, the reduction of the num­
ber of judges from sixteen to seven, constituting a court solely of 
appellate jurisdiction, would be the first step toward fulfilling the 
pledge that our judicial system be modernized, the confusion and 
multiplicity of our inferior courts be reduced, and the processes 
of justice be made quicker, less costly, and more effective. 

Next of these four fundamental principles, as we see them, 
consider the matter of appeals. I have no desire here to be tech­
nical; what I have to say will be readily apparent to the mem­
bers of the Committee who are lawyers. I have attempted to cite 
concrete illustrations which will mean something to the laymen. 
Law actions in our Circuit Courts and the Courts of Common 
Pleas may be appealed by writ to the Supreme Court and thence 
to the Court of Errors and Appeals--two appeals. Transfer in­
heritance tax cases are originally decided by the State Tax Com­
misisoner and then may be reviewed by the Prerogative Court 
and then by the Supreme Court and then by the Court of Errors 
and Appeals--three appeals. Ordinary tax assessment cases may 
be reviewed by the State Board of Tax Appeals and then by the 
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Supreme Court and then by the Court of Errors and Appeals­
three appeals. Workmen's compensation ca,~es are originally tried 
by a Deputy Labor Commissioner, then may be tried de novo in 
the Court of Common Pleas, and then may be reviewed by the 
Supreme Court and then by the Court of Errors and Appeals,­
three appeals. Orphans' Court cases may be appealed to the 
Prerogative Court and then to the Court of Errors and Appeals. 
Here is an anomalous situation: Chancery Court decrees are re­
viewed by the Court of Errors and Appeals, both on law and on the 
facts. On the other hand, a judgment of the Supreme Court in 
certiorari will be reviewed by the Court of Errors and Appeals 
only on the law, not on the facts. Is there any sensible reason why 
the decision, why the final decree of the Court of Chancery should 
be reviewed both on the law and the facts while judgments of the 
Supreme Court should be reviewed only on the law7 Here we find 
the anomaly that a decree of the Court of Chancery is reviewable 
both om the law and the facts, as I said, while the judgment of 
the Supreme Court in certiorari is reviewable only on the law and 
not on the facts. 

This is what has grown up through this long time process, 
which Mr. Miller described so well in his historical review of the 
growth of our court system : In some cases there is only one appeal, 
and that only on the law. In some cases there is only one appeal, 
both on the law and on the facts. In some cases there are two 
appeals. In some cases there are three. In some cases appeals 
may be de novo, in some on the law alone, and in some on the 
facts alone. It is incredible, it is inexplicable, but it is true. 

Under the proposed Article V, as we have said, there will be 
but one appeal in most cases. An additional appeal would lie only 
where there is a two-to-one decision in the appellate division or 
where the question is certified either by the appellate division or by 
the Supreme Court. The jurisdiction respecting the review of 
the law and the facts would be uniform. We say, therefore, that 
the paragraphs of Article V regulating appeals would definitely 
consummate the pledge of the last Republican convention that our 
judicial system be structurally modernized and the processes of 
justice be made quicker, less costly, and more effective. 

The third of these fundamental principles is the merger of law 
and equity, and that is a more controversial subject. It is dis­
tinctly stated wisely in this revision that in cases of conflict be­
tween law and equity, conflict or variance between law and equity 
I think the words are, equity shall prevail, but the fundamental 
object of the provision is that every case shall be decided by the 
justice, by the court, which hears it, and that certainly is a 
desirable objective. 

Those of us who have been accustomed to separate courts of 
equity and law by long years of practice are likely to be blinded 
to the anomalies and defects in the conflicting, concurrent and 
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overlapping jurisdictions of our Court of Chancery and our law 
courts, which are productive of inefficiency. Our Court of 
Chancery has erected a magnHtcent body of equity law which has 
been judicially administered by a court of equity judges, many of 
whom have been and are distinguished by outstanding judicial 
reputations extending fa.r beyond the borders of our State. The 
purpose of Article V is to preserve all of this in a unified system. 
None of it is to be discarded. The justices of the Superior Court 
would still administer our equity law, and the Chief Justice un­
doubtedly would utilize fully the learning and skill of our equity 
judges in his assignments. The revision specifies that in case of 
conflict or variance between equity and common law, equity shall 
prevail, but the fundamental virtue of Article V is that every case 
shall be determined by the justice hearing it. The substantive 
sides of law and equity would not be chang·ed. They would merely 
be merged in a single system. 

For two or three concrete illustrations: If a land owner brings 
a suit in the Court of Chancery to restrain repeated and continuing 
trespasses on his property, the Court of Chancery will issue an in­
junction only if his title is clear. If the Court of Chancery deter­
mines that his title is not clear, it will not issue the injunction 
until the landowner establishes his title by an action in the court 
of law. Obviously, whether his title is clear is in many cases an 
arguable question, so as the Court of Chancery determines that 
question, "Is it clear? We will issue the injunction." If his title 
is not clear, it sends him from the court of equity to the court 
of law to establish his title. All of that would be impossible under 
Article V. The justice of the Superior Court, the trial justice 
hearing that case, would decide both the equitable and legal 
issues, law issues, in that single action. 

Another illustration: If a party sues in the Court of Chancery 
for specific performance of a contract, he may or may not be en­
titled to recover damages to which he might be entitled in addi­
tion to the specific performance of his contract, because ordinarily 
a court of equity does not award damages; that is the function of 
a law court. In some types of cases, however, the Court of 
Chancery will grant damages, depending upon whether or not the 
complainant is entitled to the specific performance of his contract. 
Whether a particular case is within the general rule or the excep­
tion presents a question which is solely jurisdictional. It is solely 
procedural. It has nothing to do with the substantive rights of 
the parties, just as in the trespass case whether the Court of 
Chancery should grant the injunction depending· on whether or 
not title is clear is a procedural question-which court shall de­
cide it. The substantive question of justice is the same, and 
Article V provides that it shall be decided in the same court. 

Let's look at these overlapping jurisdictions. One illustration: 
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The Prerogative Court and the Orphans' Court exercise broad 
overlapping jurisdictions. It is unnecessary to go into details. 
There are many kinds, of proceedings, of cases in which both the 
Orphans' Court and Prerogative Court have jurisdiction. Which 
court will exercise its jurisdiction is usually a question of comity, 
but here is a peculiar thing: Notwithstanding the fact that these 
two courts have concurrent jurisdiction in some classes of cases, 
the appeal, if there be one, is from the Orphans' Court to the Pre­
rogative Court, so we have the spectacle of the Prerogative Court 
and the Orphans' Court being on the same plane with respect to 
certain concurrent jurisdiction, while in other classes of cases the 
Prerogative Court is superior to the Orphans' Court. 

On this same question of concurrent and appellate jurisdiction 
of the Prerogative Court and the Orphans' Court, I could pose 
a question for the lawyer members of this Committee as to whether 
the Prerogative Court may entertain an appeal from the Orphans' 
Court under certain circumstances, which would give you a good 
headache and after you studied it for hours, days perhaps, as I 
did, you might come out with the same answer-I don't know. All 
such procedural questions are ruled out by Article V, and there­
fore we favor it. 

Finally, on this question of merger of law and equity, do we 
not find the correct answer in the experience of other States in the 
United States and of England? The fact is that England, which 
is the source of much of both our common law and our equity 
law, and forty-six States of the Union have merged law and 
equity. The exceptions are our little neighbor, Delaware, and our­
selves. Wouldn't we be smug if we were to conclude that of all 
these judicial sovereignties, England and the other forty-six States, 
Delaware and ourselves alone are right? To ask the question is 
to answer it. 

Briefly and fundamentally, the object of Article V is designed 
to remedy the self-evident weakness of the present system: thati 
too much litigation involves questions of procedure-form, not 
substance; method, not justice. Here, again, the commitment of 
the Republican majority in the Legislature is clearly defined. 

There are just two or three other points, which are relatively 
minor, but this matter of administrative reorganization of the 
courts is of major importance. We would have one unified court 
system of which the Chief Justice would be the head, the executive 
head, and he would have an administrative assistant, an adminis­
trative director, who would assist him in all matters relating to 
administration, finance, and personnel; would publish annually 
a statistical record of the judicial services and costs of all the 
courts; prescribe records, reports and audits for the inferior 
courts; and would perform such other duties as may be delegated 
to him by the Chief Justice. All of this is lacking today. The 
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value of a unified judicial system administered by a Chief Justice 
with complete public statistical information of its work and the 
results thereof is obvious and needs no argument. 

The Article also deals admirably, in our judgment, with the 
question of personnel. The Supreme Court Justices would hold 
office during good behavior, the Superior Court Justices would be 
appointed for a term of seven years and if reappointed would 
thereafter hold office during good behavior. There is much to be 
said for and against judicial life terms. The proposal would use 
the federal system, modified by a probationary period for 
S'uperior Court Justices which has ·worked satisfactorily since 
1789. It also embodies the present practice in New Jersey of re­
appointing, with few exceptions, qualified judges sitting in the 
Court of Errors and Appeals, the Supreme Court, and the Court 
of Chancery. 

It is provided in the schedule that the Supreme Court Justices 
would be appointed by the Governor, with the advice and consent 
of the Senate, from the presons holding the positions of Chancellor, 
Chief Justice, Justices of the Supreme Court, from such Judges 
of the Court of Errors and Appeals as are counselors at law of 
ten years standing, and from the Vice Chancellors, and the Circuit 
Court Judges. The others and all Common Pleas Judges would 
become Superior Court Justices for the remainder of their present 
terms and all would be eligible for reappointment on the same 
basis. Subsequent appointments to the Supreme Court would be 
made from the Justices of the Superior Court, thereby making 
judicial service in New Jersey a career, all of which we think is 
commendable and sound. 

There are also provisions designed to expedite the work of 
the courts by holding more frequent terms, by permitting the 
Chief Justice to assign justices as required by the volume of liti­
gation, and by temporary appointments in case the work lags. All 
of these appear to be beneficial. 

By way of summary: Part-time judges of the court of last 
resort would be replaced by full-time judges; appeals would be 
uniform; our separate and sometimes competing equity courts and 
law courts would give way to a single unified court system; our 
multiple and varying systems of practice and procedure would be 
succeeded by a single system; the delay, expense, and duplication 
of actions, with different results in a given case 'Nhere a defense 
good in equity is not cognizable by a court of law, would be 
eliminated by a body of unified substantive law, administered 
through a unified system; a single remedy in one court would be 
substituted for different remedies for the same cause of action in 
different courts; a single system of budgeting, accounting, report­
ing, and finance would succeed two separate State systems and 
twenty-one separate county systems; supervision of a State court 
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system would also provide supervision of our presently unsuper­
vised inferior courts; the Chief Justice would become the respon­
sible head of a single State system, with complete pqwer of super­
vision and responsibility, accountable to the people for the admin­
istration of the courts, contrasting with the present lack of any 
responsible head; a pooled, controlled and directed use of all 
available judges would succeed the present disorganized and 
erratic use of judicial manpower. 

The Republican majority is unequivocally pledged to the 
modernization of our judicial system, to the reduction of the con­
fusion and multiplicity of our inferior courts, and to the improve­
ment of our processes of justice, to the end that they may be 
.iuicker, less costly, and more effective. We have complete con­
fidence that this pledge will be redeemed by the adoption of 
Article V or its equivalent. 

MR. SCHROEDER: Mr. Paul. 
MR. PAUL: Mr. Theodore McCurdy Marsh of the firm of Riker, 

Marsh & Shipman, Newark, New Jersey. 
MR. MARSH: Mr. Chairman, members of the Committee: It 

seems somewhat unnecessary to repeat what has been said so well 
by Mr. Watson, who just preceded me and who has gone over and 
stressed the report of the changes which are proposed by this new 
revision of the Constitution. I do, however, want to add what 
weight I may, as a person who has been practicing law before the 
courts of New Jersey for some thirty years or more, and who also 
has been endeavoring for fifteen years or more to teach stud en ts 
in the Mercer Beasley Law S'chool in the University of Newark 
what the jurisdiction of our courts may be and how to practice 
before them. It is difficult to make clear to them just what all this 
is about and why we have so many and such varied courts with such 
overlapping jurisdiction, and when they come out perhaps they are 
even more confused, and hence we have a great volume of unneces­
sary cases dealing with procedural and jurisdictional matters. 

The reason for that is perhaps due to the fact that this Consti­
tution was created under different economic conditions and that 
the courts which developed were patchwork matters and built into 
the system in order to take care of what were the current needs of 
a particular period in the history of New Jersey, and then they 
became frozen in that position. You had the enlargement of the 
county courts because you had to have some organization to take 
care of the local needs of the people in 1840 and 1850. We haven't 
got that need today, but you have got the varied courts and in 
some instances the jurisdictional procedures of those varied courts 
have become frozen and have become regarded as constitutional 
matters, and therefore you can't handle them or change them unless 
you change the Constitution. 

I can illustrate that by one section of this revision which Mr. 
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Watson did not individually comment on, and that is Section IV, 
Paragraph 4. It has become recognized and treated as a constitu­
tional question whether or not a finding by a Circuit Court that a 
judgment, a verdict of a jury on the evidence, is part of the inher­
ent power of that court and therefore nobody can review it, so 
that as now developed the Circuit Court judge, when he sends a 
case to the jury, says in effect, "I think there is a question of evi­
dence which ought to be submitted to the jury." Then he is asked 
to reconsider that question, and he himself has to review himself 
and consider whether or not he made an error in the trial, and 
nobody else can reconsider it because it has become frozen as a 
constitutional power of the Circuit Court to consider that question, 
and therefore it has become necessary to pry that loose by putting 
in a section to insure the fact that a person who feels an error 
of that kind has been committed may have it reviewed by some 
other court, and he gets what he should have, which is an oppor­
tunity for reconsideration by another judicial body. 

What ought a Constitution provide for a court system? It 
seems to me it has a very simple function and that is that it should 
enable a person to have a fair trial on the mreits, not to be lost in 
jurisdictional procedural questions, that it should be tried before a 
capable and impartial body of judges or jury and judges, and that 
then, having gone through that, he should have a reasonable oppor­
tunity to have his case reviewed by a further impartial body of 
persons trained in the law, and that becomes more important with 
the more complex situations which are developing day to day in 
our living. He hasn't got that under the present Constitution. He 
hasn't got it for the reason that the courts are so constituted that 
the judges of them cannot give to him the complete attention that 
that case requires, because they have so many and so varied other 
functions to perform. Also, in his review he has so many and such 
varied appeals to face that he doesn't get a quick and prompt de­
termination of his rights. He also has the risk that he may get 
into the wrong court and be thrown out without getting a trial on 
the merits at all. 

This revision contemplates correcting these defects; it contem­
plates having an appellate tribunal of specialists, limited in num­
ber, so it is not a debating society, with functions so restricted that 
it doesn't have to hear and consider all kinds of appeals, whether 
they involve fifty dollars or whether they involve some slight ques­
tion of alimony such as whether a man may have to pay ten dollars 
or fifteen dollars to his wife per month. Those questions are weeded 
out in the Court of Errors, composed of seven specialists who are 
concentrating on the important cases. It is a desirable modification 
of the present cumbrous system. 

Mr. Watson has commented on various other courts. I don't 
think there is any occasion for me to review them again except I 
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may say I endorse what he has said about the confusion existing in 
the overlapping features of their jurisdiction. May I comment, 
however, on the Chancery Court, because I assume we will hear 
arguments that the Chancery Court of New Jersey has been our 
pride and joy for a century and that this is going to destroy it 
because it now ceases to be a Chancery Court and merely becomes 
a division of the Superior Court. There is no change in the Chan­
cery Court in so far as the equity of it is concerned. Its principles 
are the same as they have been established. The only thing that is 
changed is the appointing power, and that goes to the Governor 
instead of the Chancellor. That doesn't change the equity of the 
court; neither does it necessarily change the quality of the mem­
bers, because the quality of that court depends upon the man who 
makes the appointment, whether he be entitled Governor or wheth­
er he be entitled Chancellor, and it s.eems to me it is desirable that 
the appointing power for all the judiciary should be in the same 
person. Then he becomes responsible and is the responsible official 
of the State for the judiciary, at least in the first instance as here 
contemplated. Then, again, there is an added feature here of value 
in Chancery matters. Today the Court of Errors, and Appeals 
does not consist of Chancery representatives. Anyone appealing 
appeals to the Court of Errors and practically the entire court is 
composed of men who come up through the law side. Here you 
are now inserting an appelate division which has Chancery func­
tions. Therefore, a Chancery cas.e goes before a Chancery appellate 
division and gets a review by specialists in that field, so it is a very 
desirable strengthening of the equity side of our judicial practice. 
The merger of chancery and law in one court is definitely helpful 
to any practiHoner and to any litigant. He does not run the danger 
of having to bring two suits; that it will be thrown out because he 
is in the wrong court. 

Mr. Watson has illustrated the one particular. I can illustrate 
it by reformation. A man sues on a contract and the defendant 
finds the contract is wrong as written down. He has to go into 
equity and ask to have that contract reformed. Then he comes back 
and tries it again in the law court as reformed or not reformed, 
depending on the result in the Chancery case. Two tfrials, two ex­
penses not at all necessary because one hearing can do justice to 
that matter. 

Another thing accomplished by this revision is the creating of 
a system which is analogous to the Federal system as actually 
existing in New Jersey. Any person who is practicing law is better 
off, can do a better job, and take care of his clients and the people, 
if he only has one type of law to practice, and the Federal system 
is based upon a merger of la:w and equity. It is based upon one 
court which handles practically everything, one appeal to the Cir­
cuit Court of Appeals, and only in special cases does it go to the 
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Supreme Court of the United States. The more you can harmonize 
those two systems, the more you give the litigant the opportunity 
of getting his trial satisfactorily determined and without the con­
fusion of jurisdictional and procedural matters, which are technical 
and should be eliminated so far as possible. 

Another point which this provision covers is the matter of ten­
ure of office, and it seems to me they have made a definite im­
provement in their recommendations that the tenure of office after 
a trial period of seven years be made permanent during good be­
havior. The question of removal of judges from political influence 
is vital to fair trials, and this tends that way. It can't possibly 
eliminate it entirely but it certainly does not require that a judge 
should come up and seek reappointment every time his term 
expires and thereby cater, at least to some extent, to the appointing 
power. He knows that he is there as long as he does his job, and 
that insures a faiir result in so far as it is possible to so do. 

I therefore just want to emphasize again the fact that I hope 
the Committee will favorably consider this revision and go for­
ward with adopting either this or something which closely follows 
the plan outlined for the revision of the judiciary, because like 
Mr. Zink, I think there are some parts of it that perhaps could be 
modified to advantage but not the general plan. 

Thank you. 
MR. PAUL: Mr. L. Stanley Ford of Hackensack. 
MR. FoRD: Gentlemen : I rise to speak this morning as merely 

a lawyer, representing no one, appearing here on behalf of no vested 
interests, either right wing or left wing, trying to speak, as I can, 
as I may, for a few moments and only a few moments, in support 
of this all important section of the proposed Constitution of this 
great State of ours. It would indeed be arrogant for me, a 
younger member of the Bar, to attempt to add to that which has 
been said by the eminent speakers who preceded me. I know from 
others who will follow that further discussions will take place of 
the details of the plan that has been suggested. 

It so happens that I am but a country lawyer having been 
born and raised in the Middle West, where I had the advantage 
or disadvantage, as you will, of having attended college in one 
of those little salt water schools in a State where we had just the 
single system of jurisprudence. In those country counties there, 
the common police court or county judge would sit first in the 
morning as an equity judge, with his cud of tobacco on the right 
side of his cheek, and in the afternoon he would shift it and call 
in a jury and he would sit as a court of law. There, under that 
system, I was educated, and when I came to New Jersey, to this 
great and beautiful State, and undertook to study for the Bar, I 
didn't have the benefit of Professor Marsh's course in jurisdiction. 
I attempted foolishly to learn the court system of New Jersey out 
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of a book. Well, I stand here and confess to you gentlemen I failed 
the Bar examination the first time I took it in this State because 
in a year I couldn't figure out the system of the courts in this 
State. That is no fault of the courts; undoubtedly it is the fault 
of my intelligence. There is no question about that, but the truth 
still remains-it is a very complicated system. 

Seriously, gentlemen, as I have had the opportunity of traveling 
about this country, talking to lawyers in various and sundry ways, 
over the past ten years-I have travelled from Boston to Dallas, 
from New York to San Francisco, and hit many of the byways in 
between-speaking to lawyers of all kinds, country lawyers, city 
lawyers, rich lawyers and poor lawyers, when I tell them of our 
court system in the great State of New Jersey they look at me with 
amazement. "It can't be possible that you have such a system as 
you described; you must be mistaken," and I assure them that I am 
not. It is not until I tell them about the salaries that are paid to 
judges in New Jersey that they really envy our system. Then they 
would like to come to New Jersey. The other evening, about a 
month ago, I had the pleasure of sitting next to the Chief Justice 
of one of the southern States, and we were discussing the general 
subject of administration of justice. Somehow or another, we got 
around to the question of salaries. Well, I shall tell you and may­
be you won't believe it when I tell you that the Chief Justice, who 
devotes his entire time to the work in one of our southern States­
! dare not mention it obviously-gets the same salary that the 
Chairman of this illustrious Committee here received when he was 
judge of the Criminal Judicial Court in the County of Bergen, 
which, if I am not incorrect, I think, Lloyd, was $6500 a year. 
That is what the Chief Justice of one of the States gets, so you 
can't wonder at their marveling at our system of salaries in New 
Jersey, at least. 

Again, seriously, gentlemen, every time that we see an arbitra­
tion agreement in a contract, isn't it shouting from the house tops 
by businessmen, by intelligent people, that we have no confidence 
in your court system? Why would they put an arbitration agree­
ment in a contract if it were not so? Is it not because of the in­
terminable delays ? 

Mr. Watson cited a hypothetical case where a suit starts in 
Chancery and then wends its way through the law courts on the 
question of a trial of title. Fortunately for me, and unfortunately 
for my clients, I paid my office rent for the first eight years of my 
practice with a case just like that-just like that. It happened in 
this way: Out in Bergen County where I come from there was a 
fight over a little strip of road not as long as the width of this 
room and probably forty feet wide, but there was a fight. I repre­
sented one of those ideal clients, a rich man who was mad and 
wanted to fi.ght-I mean, a perfect setup-and so, when we were 
enjoined in the court of equity from building a structure on this 



292 Morning Session, July 29, 1942 

so-called and alleged right of way, I promptly pleaded "title," and 
w ~ had to go into a law court and decide the question of title. Well, 
I am not going to bore you-every lawyer here has had cases of 
that kind-with more illustrations of that type, but seriously, that 
case was not concluded for eight years. I was moving along as the 
case came along. My adversaries changed·from time to time. There 
happened to be a municipality involved and as different groups of 
the Fathers of the Town came into being, different municipai at­
torneys came into the case, and I had to spend an afternoon in 
conference to explain the history of the case, but none the less that 
is what we were faced with. 

Going into the serious questions that have been set forth here, 
gentlemen, I have read these proposals; I have heard them argued; 
I have discussed them with people who I believe should know; and 
I believe that if the administration of Jersey justice is to regain 
the meaning that was originally intended for it, we must amend 
the Constitution, we must improve our judiciary article so that it 
will really give Jersey justice. 

Thank you. 
MR. SCHROEDER: Mr. Paul. 
MR. PAUL: Mr. Mortimer Eisner. 
MR. EISNER: Mr. Chairman, I simply want to say that a dis­

tinguished judge of Essex County who wanted to be here today, 
Mr. Daniel J. Brennan of the Court of Common Pleas, told me to 
say that because he is engaged on the Bench today he couldn't be 
here, but I was authorized to say for him that he favors a revision 
and that he feels the need for a prompt revision in the judicial 
system of this State. 

I will not add anything further with respect to that. Mr. 
Watson and my colleague, Mr. Marsh, have already spoken of their 
views, which I endorse, and you will hear Mr. Clapp, who can 
speak with more authority on the subject than anyone I know. I 
heartily favor the revision as proposed. 

MR. PAUL : Mrs. Andrew Steelman, representing the League 
of Women Voters. 

MRs. STEELMAN: Mr. Chairman and members of the Joint Leg­
islative Committee: 

As representing the New Jersey League of Women Voters, I 
speak with the other proponents for the judicial article of the 
proposed Constitution. The League approaches the considera­
tion of Article V from the viewpoint of a citizen. We do not 
have the temerity to feel that we can speak of the legal problems 
which arise under our present judicial system. We do believe, 
however, that the power of government is in the hands of the 
people in a representative democracy such as ours, and it is there­
fore important that the framework of the machinery to carry out 
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the functioning of this power shall be simple enough to be easily 
understood by the average citizen, and therefore we feel that we 
have the right to call upon our representatives in our legislative 
branch of the government to exert their efforts to revise our 
present court system so it may be more easily understood in its 
setup than it is at the present time. The present system is so 
complicated and unwieldy that even after long study it will be 
an enigma to a vast majority of laymen. The very names of the 
courts are meaningless to the people for whose benefit they are 
established. We even challenge that many of the legal profession 
will find it difficult to quickly give an adequate definition of oyer 
and terminer. The confusion and delay occasioned by too many 
courts having concurrent jurisdiction, with the numerous oppor­
tunities for appeals, the overlapping terms of the courts in which 
the same judges sit, the multiplicity of the duties of the judges, 
lack of central authority for administration and checking on the 
work of the several courts, does not inspire the confidence of the 
people in their courts. 

I want to just interpolate here to emphasize what Mr. Watson 
said in explaining in detail the intricacies of the overlapping juris­
diction of certain courts. I should like to add that we are not 
qualified to discuss the legal handicaps which are involved, but I 
do say that as citizens we are aware that they exist and of the 
hardships which they exercise on some litigants, and that we are 
impatient of long continued failure to remedy this particular de­
fect in our courts. The judicial branch of our government must 
function efficiently and speedily if it is to provide an impartial 
administration of justice for all litigants. The courts are the 
bulwark for the protection of the fundamental principles of our 
democracy. The League of Women Voters believes that the pro­
posed reorganization of the courts set forth in Article V does 
simplify the system and does provide certain safeguards which 
we think strengthen it. Therefore, we join with the proponents in 
favoring this article. We do feel, however, Mr. Chairman, that 
there are some failures in this article which we hope we may be 
allowed to speak about under modification, and I hope that I may 
be allowed to speak later in the day when that time comes. I 
would like, in addition, to mention a newspaper clipping which 
was handed to me when I came into this Chamber this morning, 
and it deals with a report of a magazine which has been started 
presumably by the New Jersey Freeholders Association, and it 
speaks particularly of an article by a former Senator from New 
Jersey, whose opinion I formerly valued very highly on many sub­
jects, but I must say I feel if this article reports what he has said 
correctly, it is a violation of trust that a public officer should so 
misrepresent the provisions of this revised Constitution or pro­
posed revision, because this article states that if this revision went 
into effect it would abolish the Court of Common Pleas. Of course, 
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it will abolish the name of the Court of Common Pleas, but what 
does that mean to the average citizen? It is a county court and 
actually it is a misnomer in effect, because the Court of Common 
Pleas is a civil court and the judges of the so-called Court of 
Common Pleas are frequently sitting in the Criminal Court of 
Special Sessions, Oyer and Terminer, and Quarter Sessions, and 
therefore the jurisdiction of this court of Common Pleas is re­
tained under Article V of the proposed Constitution, and I think 
that it is very unfortunate that the opinion should go broadcast 
throughout the State that any group of influential public officials 
are opposed to it simply because, and putting forth the straw 
man, it will abolish the Court of Common Pleas. 

MR. PAUL: Mrs. J. Siveke of the Passaic League of Women 
Voters. 

MRS. SrvEKE : Mr. Chairman and members of the Committee: 
The people of New Jersey have long been aware of the inade­

quacy of our courts and the general need to revise our outworn 
Constitution. Freedom and justice are inseparable if democracy 
is not to lose its true meaning. The unnecessary expense and in­
efficiency occasioned by our present intricate court administration, 
as in other branches of State government, waste public and private 
funds. This money is sorely needed in various other !fields. I will 
only mention one-public vocational schools for aeronautics and 
other technical skills so necessary in our war effort. Such public 
schools are few and now unavailable to the average youth of New 
Jersey. To compete with aggressor nations we cannot afford to 
tarry longer in directing our dollars in the right channels. 

As a volunteer worker selling war bonds and stamps in Passaic, 
it is an inspiration to witness the generosity of adults and even 
children alike, contributing their share to the Government. Factory 
and other defense workers are serving often on Sundays and in 
double shifts to help production. 

As a member of the Passaic League of Women Voters and 
Secretary of the Passaic County Branch of the New Jersey Com­
mittee on Constitutional Convention, I respectfully urge our legis­
lators to strengthen the laws of this State by accepting generally 
the recommendations pertaining to our court system. Only by 
perfecting democracy first at home, through efficiency and econ­
omy, shall we survive as a nation, both in war and peace. 

MR. PAUL: Mr. A. C. Clapp of Essex County, author of an 
article setting forth a proposal for unified court structure in the 
State of New Jersey. 

MR. CLAPP: Mr. Chairman and gentlemen of the Committee: 
In advocating the proposed judiciary article you have before 

you, I shall, I think, fairly probe a large subject and demonstrate 
the vitalities of the proposal, if I confine myself mainly to matters 
which I ·have heard criticized. With that for an aim, I need sub-
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mit little by way of a brief on the proposed Supreme Court, for 
our Court of Errors and Appeals, so far as I know, stands unde­
fended. Without discussing a transitional phase, our highest 
court appears today as a :flashback of the House of Lords, the 
highest court as the colonists to New Jersey knew it, with the Lay 
Lords sitting down with the Law Lords as the Court of Errors. 
The rest of the world has come apace since then. And, indeed~ 
New Jersey has stumbled after the times to substitute lawyers for 
many of the lay judges, but of uneven status they are. As it 
stands now, we have in the court ten lawyers of one status, five 
of a lower status, and one layman-each with an equal vote. GiYe 
heed, if you will, to the sheer waste of it-to pay sixteen men 
to decide a case when concededly seven would be adequate l Give 
heed to the unwieldiness of the body, so large as not to permit 
of time for each fully to voice his thoughts, with the result, I am 
told, that only three men now (an inadequate number for the 
highest court) pro be the usual case to the bottom, leaving the 
remainder of the bench dependent on what they bring to light. 

Controversies as to the proposed judiciary article arise not 
over the Supreme Court but over the Superior Uourt, and prelim­
inarily here, one must examine the criticism of the many who have 
been beguiled by the simplicity of the Federal judiciary article. 
There it is written, without strapping down with constitutional 
language the future structure of the lower courts, that "the judicial 
power of the United States shall be vested in one S'upreme Court 
and in such inferior courts as the Congress may from time to time 
ordain and establish." Well enough a provision of this sort was 
for those who, with no experience to lean upon, had to devise a 
court structure to meet the needs of a new form of government, 
federal in nature. But for New Jersey the inadequacy of such 
a provision, both political and juristic, is that there is a strong 
body of sound opinion that will not permit of the Court of 
Chancery and our other courts to be beholden for their existence 
to the Legislature; the three great branches of government must 
be kept independent. 

Specialization of job is the key to the efficiency of justice. 
But how may the judges come to specialize in a class of cases 
and at the same time retain their independence of the Legislature 
without constructing, in the Constitution, specialized courts and 
thus trussing them with rigid constitutional terms~ The proposa1 
before you replies : by putting into one court, the Superior Court, 
"original general jurisdiction throughout the State in all cases"; 
and then by giving to the rule-making power in the new Supreme 
Court the task of dividing the Superior Court into parts and of 
allocating this large jurisdiction among those parts, with the power 
to redivide and reallocate as experience warrants. That Chancery 
may have a certainty of a separate continuance, a section of the 
Superior Court bears its name, the equity and probate section. 
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Thus you have in the proposal a great rule-making power used 
to gain specializaton and at the same time to lend flexibility for 
the development of the court's structure; but kept in this regard 
beyond the hand of legislation. The new Superior Court stands 
in contrast to the four specialized constitutional courts it sup­
plants, whose jurisdictions. were petrified by our present Constitu­
tion in the historical form in which they happened to stand 
in 1844. 

Some criticism is leveled at the so-called merger of law and 
equity in the S'uperior Court. There is very little of merger. There 
is still to be a specialization of judges, though not a specialization 
of courts. One of the prime reasons that every justice of the 
Superior Court is made a judge of that whole court and not a 
judge of merely one part is that there may be a minimization of 
the waste that arises from those useless controversies over juris­
diction, springing up between specialized courts that serve no 
purpose whatsoever to the litigant. Mr. Watson has told you of 
concrete illustrations of that. This does not mean that a case 
involving plainly nothing but an auto accident can be tried in 
the equity and probate section if the plaintiff sues there. The pro­
posal requires that, subject to rules of the Supreme Court, every 
controversy, legal, equitable or of a probate nature, shall be fully 
determined by the justice hearing it. As in England, which has 
had sixty-nine years of experience of a unified court such as this, 
rules of court will require that in so far as practicable there be an 
orderly specialization of jurisdiction within each part of the court. 

The rule-making authority wields. power in another regard, 
again not subject to law; that is, over the administration-a broad 
word-of all the courts of the State. Through that power, the 
Supreme Court may set up a number of appellate divisions and 
may perhaps designate the office of the Supreme Court Clerk as 
a place convenient for searchers, for the docketing of judgments 
and other papers effecting a state-wide lien. The word "adminis­
tration," though broad in scope, is sufficiently plain. It embraces 
a control of the business of operating courts and a checkup on the 
work of the judges. Thus in the Superior Court the proposal 
affords administrative adhesiveness within the court and the aboli­
tion of an aggregate of independent one-judge tribunals; but quite 
beyond that, all the courts of the State are knit by administrative 
controls into a real judicial department as a department of gov­
ernment, with a chief executive, the Chief Justice of the Supreme 
Court. The federal department of justice under the headship of 
the Attorney General has for the federal courts done much along 
the lines of what is proposed in the checkup on the judiciary. But 
it unfortunately brought the judiciary at times under the thumb 
of a political master. Moreover, it is out of accord with the genius 
of our institutions that the head of the department of justice, which 
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practices in the courts, representing so powerful an adversary as 
the Government, should be charged with the superintendence of 
the courts. That superintendence is urgently called for but it 
should come, as is proposed, from within the court system. 

Some aspects of the procedure and administration of the courts 
on appeal, of which I shall mention two of miscellaneous sorts 
that have been criticized, have not been left to the rule-making 
power but are laid out explicitly in the proposed Constitution. 
First, contrary to our present practice, there is the su:ffrance of 
appeals as a matter of right from any interlocutory order at law. 
Glance at one type of interlocutory order. It is fast being recog­
nized today that pre-trial remedies are vital toward securing 
justice in order that justice be not tripped by surprise. Without 
the check upon the court insured by an appeal, these pre-trjal 
remedies are inadequate. Let me but cite to the lawyers the 
shameful confusion that marks our law today as to bill-; of 
particulars and interrogatories. Appeals are no scourge provided 
they conform to the pattern of the proposed Constitution, which, 
first, abolishes multiple appeals and leaves but one appeal as of 
right; and second, speeds them up by requiring of appellate courts 
at least ten monthly terms instead of, as now, three terms a year. 
This leads me to the second criticism bearing on the matter of 
appeals-the authorization granted the Governor, when the 
Supreme Court fails to decide a case within two months after it 
has been submitted, to appoint a special term of the S'upreme 
Court from the justices of the Superior Court to exercise concur­
rently the jurisdiction of the court until the delay is cured. The 
proposal stands out against the three to five months now regularly 
taken to decide an appeal in our highest court. But aside from 
that, the proposal has been denounced as court packing on the 
theory (I wonder if the newspapers rightly stated it) that should, 
for instance, the decision of the pending railroad tax case be 
delayed for two months in the highest court the Governor might 
hand-pick his court to decide that case. This interpretation is 
unreasonable. Plainly, a special term newly appointed would not 
take over the railroad tax case but merely handle the fresh busi­
ness of the court coming up until the railroad case is disposed of. 

I have spoken as to the criticisms of the rule-making power and 
of appeals. I should like now to speak upon several matters as 
to appointments. The most obvious of the changes is the shearing 
off of the Chancellor's power of appointment that has grown in 
magnitude over the last forty years until it is lushly attractive 
to the political machinist. Regal are these appointments, made 
without the advice or consent of any openly acknowledged power. 
As it stands now, the appointments are of ten men at $18,000 and 
fourteen men at, say, $16,000, not to speak of the more numerous 
underlings and the vast deal of patronage which inheres in 
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Chancery's jurisdiction in the appointment of receivers and 
trustees, the making of references and the allowance of substantial 
counsel fees. The proposal checks and channelizes the course of 
these appointments through our usual democratic processes. The 
controversy over the Chancellor's loss of this power will not be 
much talked of but it will underlie much that is talked of. 

In the matter of appointments two other criticisms have been 
made: First, that the Governor makes no appointment to any 
specialized part of the Superior Court or to any locality of the 
State but merely to the Superior Court. It is left to the Chief 
Justice of the Supreme Court under his administrative power to 
place the newcomer. The matter of locality-that is, seeing that 
the judges live in the localities in which they hold court-will, I 
think, be taken care of quite practically by a Senate representing 
the twenty-one counties. In the usual run-as such things work­
a vacancy will be filled from the locality from which the last in­
cumbent came. The Chief Justice will but temporarily (as, be­
cause of illness on the bench) assign a man far from his home. 
Likewise, the matter of specialization furnishes no practical diffi­
culty. True, a lawyer whose experience has been in equity may 
be loath to take the chance of being assigned to try criminal cases, 
and vice versa; but this I think can be left to the Chief Justice's 
good judgment in assigning his men to get the most from them. 

'fhe next provision as to appointments that has been criticized 
is that requiring appointments to the Supreme Court to be made 
from those who have sat one year on the Superior Court. The 
tenor of the criticism is that we will not get a Chief Justice 
Hughes, a Justice Case, a Justice Reher, a Justice Katzenbach ; 
that by the time men are counselors at law of ten years' standing, 
having had four years of college, three of law school, one of clerk­
ship and three as attorneys, they will be in their forties and the 
signally successful of them, those most wanted, may be loath to 
give up their practices to sit 011 the Superior Court 011 the bare 
chance of promotion, thereby lowering the quality of the lists from 
which our highest court must be chosen. These considerations are 
outweighed, I think, first by the prospect of having appeals 
decided only by those who know intimately the practicalities fac­
ing a trial judge ; second, by the prospect of making the judiciary 
a career with promotions for rewards; and third, by the prospect 
of having a man measured when he is put on the Superior Court, 
as an unwritten custom in Connecticut is said to measure him in 
that State, to see whether he will be equal to an assignment on the 
Supreme Court should he be needed there. 

Criticism too has been leveled at the inclusion of the Common 
Pleas Judges in the Superior Court, it being argued that the 
county courts should be kept out of our unified court system much 
as was proposed by the 1909 amendments. To me one of the things 
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most to be. gained by a reorganizaztion of the courts is the eleva­
tion of the dignity of Common Pleas Judges to the dignity now 
enjoyed by the Vice Chancellors. Justice as between man and man 
is settled by the broad discretions entrusted the trial courts, for 
the abuse of which an appeal is no adequate remedy. Should you 
have to choose between the reorganization of our highest court and 
the elevation in dignity of our Common Pleas Courts, I should say 
unhesitantly that the latter is the matter of first importance. With 
what reason do we put every foreclosure or other equity case to 
be tried by those of ranking dignity, and leave murder cases to 
be tried by inferior courts, two orders down in the judicial hier­
archy of New Jersey~ 

Most of all we need specialization here; the ablest Common 
Pleas Judges will be the first to tell of the inefficiencies that spring 
from the versatility required of them in the widely different causes 
before them. Adding· to the complexities of their tasks, the Com­
mon Pleas Courts and Orphans' Courts present an understory of 
law and probate courts which there is no need to keep separate 
from the story above. 

This brings me to the probate com·ts, as to which I have written 
before. Mothered by the Ecclesiastical Courts, grandsired by 
obsolete concessions to the Church and the landed gentry, father 
unknown, none of the little accidents alliterated as Jersey justice 
has been so haplessly conceived as our system for the trial of 
probate disputes. A small piece of the business is handled by ten 
Vice Ordinaries and another but little larger piece by thirty-three 
Orphans' Court Judges. Each, giving less than ten percent of his 
time thereto, will, no matter how competent, have small chance 
to put aside a stock of information for the efficiencies of offhand 
use at hearings. Induced somewhat by this very circumstance, the 
Orphans Courts have farmed out the largest piece of contentious 
probate business-perhaps sixty percent, perhaps seventy-five per­
cent of it-to Advisory Masters ad hoc, many of whom having 
but few cases of the sort must be paid substantially per case to 
study up on rudiments. The historical concessions to the Church, 
of which I speak, have split between the probate courts and the 
court of chancery, the jurisdiction over the construction of wills 
and their effectuation, in so undefined a way that at least a third 
of the difficult controversies as to those matters in the probate 
court are over the question whether the court has the power to 
undertake the decision, a question of no moment to the litigants. 
The historical concessions to the landed gentry have split between 
the law courts and the probate courts the jurisdiction over wills 
so that a probate court can constitutionally have but a limited 
effect over land; and thus it is, under our Constitution, that a 
will may be good as to land devised and bad as to personalty 
bequeathed. 
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Were one to devise a system for the adjudication of probate 
disputes, could aught be more obvious than to turn the business 
over to specialist fulltime judges sitting in the Probate Part of a 
Probate and Equity Section of a court "having original juris­
diction throughout the State in all cases." Such Part could deter­
mine as well the construction of wills, inter vivos trusts and 
devises, as pass upon caveats, settle accounts and distribute estates. 
Because there would not be enough business for such a specialist 
in each county, one justice would be assigned to several counties 
with a weekly, or in the smaller counties a less frequent, motion 
day in each county, the justice traveling to the litigants and not 
vice versa. Too, there should be only one appeal as of right in­
stead of two or three; and that to a court en bane-with a further 
review only if allowed by the b anc or the highest court or if 
there be a dissent in the bane or if a constitutional question be 
raised. Again the clerical work and non-contentious business of 
the Probate Part should be handled by a specialist, the present 
Surrogate; and there should be a single head for all the courts 
of the State, a Chief Justice, with the fullest administrative 
powers. Thus there would be offered the specialization making up 
the genius of the New York Surrogates with their jurisdiction, 
taken from the Chancellor, over the construction of wills and, 
taken from the law courts, over land as well as personalty; but 
added thereto, flexibility for improvement and administration. 

These be the unwritten ideas and this the system lying within 
the frame of the proposed Constitution. One may have a fear 
that those thumbing the thin report of the commission and perhaps 
its minutes may not see the volumes of its reflections, too fat to 
be reported. The formulas of reform written in the abbreviations 
of constitutional language may speak but to the reformers. \iVithin 
the compass here, I have been able to cite little more than the con­
troversial corners of the proposed Judiciary article. But who of 
intellectual rectitude can look at those corners and not say, here 
indeed is a long advance. 

MR. ScHROE'DER: \Ve will now recess until two-o'clock. 

(Recess) 
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on 

Proposed Revision of the New Jersey Constitution 
Article V. "Judicial" 

The Joint Legislative Committee re-convened in the Assembly 
Chamber at Trenton on Wednesday, July 29, 1942, at two o'clock 
P. M., pursuant to announcement previously made. 

The Chairman opened the Hearing and the Hearing proceeded 
as follows: 

1\'IR. SCHROEDER: Mr. Paul. 
l\'IR. PAUL: l\fr. Charles Roemer, former City Attorney of 

Paterson. 
MR. ROEMER: Mr. Chairman: I appear here today as a citizen 

of New Jersey. We have heard a gTeat deal about these judicial 
proposals. Most of it has been good, and I see no particular point 
in repeating what the previous speakers have said or re-emphasiz­
ing them. I agree with all of them but desire to make some ob­
servations, however, which I think or hope will be of some assist­
ance to your Committee. 

Most of the criticism that has been leveled at the judicial sys­
tem of New Jersey has been in the direction of the fact that our 
courts are cumbersome, that their jurisdiction is overlapping, and 
that expert minds have difficulty in comprehending the exact 
jurisdiction of the several courts of this State. Mr. Ford this 
morning indicated that as a result of that situation he was enabled 
to pay his rent for eight years as a result of a complicated land 
title action. That was probably a desirable thing from his point 
of view, but I would like to go beyond that, and I think I can 
quote nearly every lawyer of this State when I say that there is 
hardly a day that passes but what a lawyer ushers some person 
out of his office who has a valid cause of action, but who is unable 
to secure justice in this State because of the extraordinary costs 
that are entailed where there is a conflict of jurisdiction or where 
several courts have to be engaged in in order to litigate a given 
set of facts or given legal situation. It has been said that justice 
delayed is justice denied. What are we to say about the hundreds 
of citizens in New Jersey who are deprived of justice in any form 
because of the utter inability to secure a day in court even 
though they may have some valid cause of action~ I believe that 
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the program that has been presented to the State of New Jersey 
by the Commission is excellent because it gives us administrative 
control of the courts for the first time. As a matter of fact, it 
clears up many things which most of us are not aware of. For 
example, there is nothing in the Constitution of New Jersey today 
which even requires that members of the S'upreme Court shall be 
lawyers. Most of us seem to think that only the lay judges can 
be non-members of the legal profession. As a matter of fact, there 
is nothing in the Constitution that requires that members of the 
Supreme Court be members of the Bar, and I presume the same 
t.hing applies to the Chancellor of the State. While it is true that 
it is not very likely that any Governor with the advice and con­
sent of the Senate would appoint a non-lawyer to the Supreme 
Court or as Chancellor of the State, the fact remains that no quali­
fications can be found in the New Jersey Constitution for the mem­
bers of its highest courts. 

I think it is an excellent thing to have an integrated judicial 
system, and I have before me an editorial of the Paterson Evening 
News, which appeared in 1939, which I believe is most helpful at 
this time. The editorial reads as follows : 

"The late Newton D. Baker often told the story of how, 
on a visit to London, he witnessed no less a personage than 
the Lord Chief Justice himself deciding a $76 houseboat 
case. 

The incident so impressed itself upon Mr. Baker's mind 
that for the remainder of his life he urged that there be 
only one bench in all jurisdictions, with only the highest 
type of lawyers appointed to it, and each of them forced, 
by custom or by law, to preside at all manner of cases. This, 
he claimed, would insure a better grade judiciary than we 
now have and it would also keep the judges close to the 
problems of all the people. Many lawyers today incline to 
agree with him though so far few have felt free to advocate 
it with an appreciable vigor. 

Several magistrates in New York City, who listen to 
only so-called minor cases, would grace the highest court in 
the land, their daily contact with the tribulations of ordi­
nary men and women having enlarged their vision and 
broadened their sympathies, while many superior judges 
could learn a great deal by spending time in police court. 
The absurdity and hardness of opinion issuing· from appel­
late courts spring from the fact that their judges have long 
since lost touch with common humanity. Instead of consid­
ering it an indignity to sit in police courts, they should 
consider it a privilege and a duty." 

I think those sentiments are excellent. 
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Mrs. Steelman this morning said something to the effect that 
the average lawyer would have considerable difficulty in defining 
what we mean by Court of Oyer and Terminer. I might say that 
they might have some difficulty with even ordinary English words 
that appear in our present Constitution. It was always my notion 
that supreme meant the highest. When we speak of the S'upreme 
Ruler of the Universe, we don't speak of somebody higher than 
that. When we speak of the Supreme Court of the United States, 
we speak of the highest court of the United States; but, when we 
speak of the Supreme Court of New Jersey, we don't mean the 
highest court of New Jersey as every lawyer and layman will 
readily understand, which I hope will enable me to emphasize 
this story that I clipped from a recent legal magazine. The story 
involves a Negro butler who asked time off to go to a meeting 
of his lodge. "The lodge can get along without you, Sam," he was 
told, "YOU are not the Master, are your "No, suh, I ain't the 
Master,'' Sam replied, "I's only the Supreme King. There is 
seven above me yet." That reminds me of the unusual anomaly 
of having a· Supreme Court and then waking up to find that, as 
far as the average layman is concerned, there is another court 
above that. 

No matter where we touch this matter of judicial reform, I 
think we must be convinced that it is the one sore spot in the 
whole history of constitutional reform in this State. For the past 
sixty years, at least one-third of all the proposed constitutional 
amendments that originated either with the Legislature or else­
where have dealt with judicial reform. Most Governors that have 
given any thought to constitutional reform have advocated judicial 
reform particularly, and I am speaking now of Democratic Gov­
ernors and Republican Governors ; they have all seen the need of 
it. Now that we have this splendid opportunity to give New 
Jersey a new Constitution, I hope that the Legislature and the 
people of New Jersey will unite so that we may face the post­
war world with some modern machinery so that the needs of this 
great State can be truly met. Thank you. 

MR. PAUL: Mr. Eugene C. Gerhart of the University of 
Newark. 

MR. GERHART: Mr. Chairman and Members of the Committee: 
I have been asked to read a telegram that was addressed to 

your Committee Chairman from Mr. Hertzel Plaine, who is the 
State Chairman of the Junior Bar Conference of the American 
Bar Association. The telegram is dated today and reads as 
follows: 

"Any worthwhile change in the judicial system must 
embrace simplified judicial machinery. The Junior Section 
of the New Jersey State Bar Association and the Junior 
Bar Conference of the American Bar Association in this 
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State went on record in January, 1942, at their annual meet­
ing, for the principle of unification. This ;means simply 
one court for the trial and disposition of all causes, pro­
viding specialist judges within the system, rather than spe­
cial courts, and a right of review against arbitrary action. 
The plan was derived by Roscoe Pound from the best of 
American and English jurisdictions, and is, in the main. 
the present English system, adopted almost one hundred 
years ago. New Jersey has not kept pace with its ancestry. 

The Revision Commission was made aware of the sen­
timent of the Junior Bar groups, who comprise over one­
fourth of the organized bar in New Jersey; and the Com­
mission has recognized the unified court principle in the 
proposed judiciary Article. In consequence, your commitee 
may be assured of the support of the future leaders of the 
bar in recommending the basic principle of proposed Article 
V to the people of New Jersey. 

Respectfully, 

H. E. PLAINE, 

State Chairman, Junior Bar Conference, 
American Bar Association." 

It is on behalf 0£ the younger members of the legal profession 
and particularly those lawyers of the New Jersey Bar who are 
members of the American Bar Association, Junior Bar Conference, 
that I appear before your committee. In presenting to your com­
mittee their views, I wish to make only two points: 

First : The members of the Junior Bar Conference of the 
American Bar Association in New Jersey have been actively coop­
erating with the Junior Section of the New Jersey State Bar Asso­
ciation in the advancement of the court plan which is now em­
bodied in Article V of the proposed revision. These lawyers, I be­
lieve, are overwhelmingly in favor of the proposed court plan. 
They have confidence in the scholarly way in which it was drafted. 
They believe that it corrects most, if not all, of the evils which 
plague the profession and the public under our present outmoded 
court set-up. Being members of the American Bar Association 
they are interested in helping to assist in the improvement of the 
administration of justice in New Jersey. These men feel that the 
proposed court plan established by Article V of the Revision will 
result in greater efficiency and convenience, especially to the 
public, and also to the legal profession. 

S'econd : On behalf of the younger men in the profession, we 
would like to urge the committee to weigh seriously any criticisms 
of the proposed plan, particularly from some of the older members 
of the bar. Criticisms of the proposed plan based on the merits 
of the plan are to be sought after and encouraged. On the other 
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hand, criticism not based on the merits of the plan but merely pro­
pounded to place an obstacle in the way of the proposal because 
change will involve passing inconvenience to an influential minor­
ity of older members of the bar is hardly worth the attention of 
this committee. Such an attitude of mind probably overtakes most 
of us as we near three score years and ten, which may be the 
reason for the provision in Article V of the Revision which pro­
vides that, "No justice or judge of any court shall continue in 
office after he has attained the age of seventy." While seventy 
and senility are not synonomous, still it is appropriate to point out 
to the committee that when in 1912 our then new Practice Act 
was proposed and finally adopted, there was a storm of criticism 
from members of the bar, particularly from certain older members 
familiar with the common law forms of pleading, that the pro­
posed Practice Act was radical and would ruin the adminstration 
of justice. Since the Act has been tested and tried for the last 
thirty years, there was obviously no merit in such criticism. The 
view that "what was good enough for our forefathers is good 
enough for us" is an unprogressive and emotional approach to our 
present problem. 

Therefore, we younger members of the bar urge the committee 
to scrutinize carefully the criticisms of the proposed new court plan 
and to insist that such criticisms go to the merits of the plan. We 
younger men are behind the proposed revision because we believe 
it is a vast improvement. We are not afraid of it because it is a 
change. 

MR. PAUL: Miss Evelyn Seufert, Co-Chairman of the Bergen 
County Unit. 

Miss SEUFERT: Mr. Chairman and Members of the Commission: 
We have heard much this morning about what is wrong with our 
courts, and there seems to be throughout the State unanimous opin­
ion that our court system is an antiquated system. We get what 
amounts to in New Jersey a denial of justice. vVhy isn't something 
done about it? Why since 1875 and 1880 have the lawyers of the 
State, the statesmen of the State and the general public admitted 
that our court sy.stem did not function properly, that we couldn't 
get the right kind of justice in New Jersey, and yet why have we 
continued to have this kind of a system for over sixty years since 
the agitation started, we will say, way back in 1880? Well, the 
answer is that we have tried to change things. 

In the first place the courts themselves have tried desperately 
to ease up the situation, to try to give justice, but they have been 
hampered all along the line. For example, in the Court of Errors, 
our highest court of appeals, where the justices not only serve 
three terms a year as members of the highest court and listen to 
final determinations, but also part of them serve as members of the 
Supreme Court of this State, part of them serve as members of the 



306 Afternoon Session, July 29, 1942 

Court of Pardons, and some of them carry on their own business 
when they are not acting as lay judges, justice is delayed in the 
Court of Errors and Appeals because the judges have just too 
many jobs to take care of. They can't be a Supreme Court Justice 
and a Court of Errors Judge and do two jobs well at the same 
time ; so what the Court of Errors has tried to do in order to 
facilitate matters in our highest court is, as has been said this morn­
ing, divide up the work and let a few of the judges hear each 
case and then sit down and talk it over with the rest. The Bar 
Association some time ago, a few years ago, questioned the con­
stitutionality of such an act, but realized that the necessity there 
was the mother of invention. Since that time in order to expedite 
matters further, the Court of Errors now hears one hundred and 
seventy-five cases a term where it used to hear only one hundred 
cases a term; and, of course, at the same time its Supreme Court 
business has increased. How can it do that; by two avenues 
which, of course, do react unfavorably to the litigant. In the first 
place, the Court of Errors has been forced to deny all arguments 
on motions; all must be printed now. That, of course, is a very 
expensive process for the litigant. In the second place, it has been 
forced to limit all oral arguments in trials of cases to one-half 
hour. We know that in many cases it is not possible to fairly and 
fully present a case in the highest court in one-half hour, but the 
judges have been forced to adopt a rule like that in order to expe­
dite matters. So in an attempt to relieve this situation, the courts 
have had to take action like this which reacts most unfavorably to 
those involved in the cases. 

In the case of separation of law and equity, much has been 
said this morning about persons getting involved in one court and 
finding they have to go over into ano~ther court because we do not 
have, along with only one other State in the Union, a merger of 
law and equity in our court system. The courts have tried and 
the Legislature has tried to get around that. S'uppose, for example~ 
you find yourself as a creditor, and Mr. X, who owes you money, 
and the debt is due, takes his real estate and puts it under the 
name of somebody else so that you as the creditor can't try to 
collect on that real estate to pay the debt owed to you. You go 
into equity to get that conveyance of that real estate to a third 
party set aside because you want to levy on that to satisfy your 
own debt. You rfind that you cannot do that until you first go into 
a law court and prove that such a debt exists. So, as many ex­
amples have been given this morning, you have two actions there 
instead of one. The Legislature quite some years ago realizing the 
hardship placed upon the litigant in a case like that, in 1919 passed 
a law providing that actions for debt and for damages on breach 
of contract could be brought in the Equity Courts; and what hap­
pened? A little later the courts of New Jersey declared that such 
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an act was unconstitutional, that the Legit:;{ature could not try to 
assist a, litigant in such a situation because the Legislature couldn't 
give to the Equity Courts the power of jurisdiction that the court 
said belonged by the Constitution in the law courts. So here we 
find the Legislature stymied in trying to merge actions for the liti­
gant in law and equity. Also, let's look at it from another angle. 
Suppose you, as a litigant, find yourself in a law court when you 
realize the action ought to be in an equity court. Well, the Legis­
lature passed a law providing for a transfer of causes. You could 
transfer your cause into the equity court by what process; merely 
by getting an order of transfer from the court which sounds simple 
enough. It is just a clerical procedure. But what have the courts 
decided in that case; that the mere business of getting an order of 
the court to take the case out of a law court into the equity court 
is an action in itself and it is a final judgment and appealable. So 
before you even get into the right court, you may have to gu 
through a whole action to determine whether you can do it or not. 

The Legislature and the courts have also tried to remedy the 
situation in the lower courts. Take, for example, the district 
courts. Many of us have had experience in those courts and we know 
that because the judges are not able to give full time because, of 
course, most of them do practice on the side and they have to, to 
make a living, these courts perhaps are only open two or three 
days a week in some counties, in some counties only one day a 
week, and in very few counties are they open every day. As a 
result of the congestion of the calendar in these district courts 
which are now so crowded, you may by consent of both parties try 
your case without a jury, and that of course hastens matters con­
siderably. But it has gotten to the point now where lawyers in 
order to deliberately delay cases and thereby bring about a denial 
of justice for the other party, deliberately ask for and demand, as 
they have a right to, a jury trial. In many of the district courts 
if you demand a jury trial, your trial is held up anywhere from 
one to two years. So, once again, the Legislature in trying to assist 
has been brought to a halt by other processes. Likewise, because 
the district courts have become so crowded, we have been forced to 
create again small cause courts in some counties such as Essex and 
Passaic, and these small cause courts are doing a land office busi­
ness. There is no administrative head. In many cases justices of 
the peace preside. Justices of the peace are responsible to no 
superior judicial officer, and the unfortunate result of that is that 
nowadays frequently "J. P.'' is referred to not as justice of the 
peace, but justice at a price. So we see that the courts have been 
balked themselves in trying to relieve the congestion of the courts 
which is due to our antiquated system. Has the Legislature tried 
to do anything about it? Yes, the Legislature has tried to do more 
than any other group in this State since 1875. I would like to 
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review for you for a few moments just what has been done by the 
successive Legislatures to relieve our judicial conditions and to 
bring about judicial reform; and I think the record is clear, up to 
date nothing has been accomplished. 

We start back in the history of judicial reform in this State in 
1875, a bare twenty-one years, thirty years after this Constitution 
was adopted. There we find the one and only amendment that has 
ever been passed ref erring to the judiciary in this State. That 
amendment had to do with Article VII, Section II. Before that 
time Common Pleas Judges ·were selected by a joint session of the 
Legislature. Article VII, Section II, Paragraph 1, which was 
adopted, part of which, by the 1875 amendment, provided that 
judges of the inferior courts of common pleas shall be nominated 
by the Governor and appointed by him with the advice and consent 
of the Senate. If ~rou ·will turn to Paragraph 2 of that same sec­
tion, Article VII, Section II, you will find the former provision 
which still is in the Constitution and that former provision pro­
vides that Judges of the Court of Common Pleas shall be appointed 
by the Senate and the General Assembly in joint meeting; they 
shall hold their offices for five years. That was a clerical error. 
When we adopted the 1875 amendment, this second paragraph 
should have been stricken out, but it was not. Four times since 
then, in 1890, 1903, 1909, and 1927, an amendment was proposed 
to rectify this error; each time it was voted down by the public. 
So we still have the situation where in our Constitution in the 
same Section II of Article VII the Common Pleas Judges. are both 
selected by joint sessions of the Legislature and appointed by the 
Governor and confirmed by the Senate. In other words, even a 
~lerical error we haven't been able to have changed by judicial 
amendment to date. 

What about other attempts to reform our judiciary? A real 
serious movement started back in 1880. At that time judicial 
amendments passed the Assembly. I will not take up your time to 
go into the body of those amendments and tell you what they were. 
It is a day's job to do that, but just a brief review of when these 
things were submitecl and what happened to them perhaps will 
show why we have been so stymied. In 1881 judicial reform was 
a subject of a commission which was appointed by the Governor 
to study judicial reform and report back. It might interest us, 
who are now spending part of our vacation in Trento:a, to note at 
this time that that judicial reform commission held its hearings 
in the summertime, but they held them at Long Branch and At­
lantic City, and the hearings, so the reports say, were very lively, 
very well attended, and well enjoyed by all. But even so, Long 
Branch or Atlantic City notwithstanding, no legislative action 
ever followed the work of that commission on judicial amendments 
whch had been appointed by the Governor at the request of the 
Legislature. 
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In 1883, the amendments passed the Assembly and that was all. 
In 1885, the amendments passed both houses. Nothing happened, 
of course, the amendments have to go through two sessions of the 
Legislature. Nothing happened in 1886. In ·1887 Governor Green 
devoted half of his inaugural address to advocating judicial reform. 
Finally in 1888 Governor Green was successful in getting judicial 
reform amendments past the Assembly but not past the Senate. 
In 1889 we find that action came up to remove the ambiguity of 
selection of Common Pleas Judges. It passed both houses of the 
Legislature. It passed both houses of the Legislature again in 
1890, but was rejected by the public in the special election of 
1890. Four years later in 1894 \Ye find the Legis1ature requesting 
the Governor to appoint twenty discreet commissioners to prepare 
such amendments as would render the administration of justice 
more simple, speedy and economical. The Commission did so. 
Apparently they were a little too discreet because nothing hap­
pened the following year. Two years later these amendments of the 
Commission passed one House. In 1897 they passed the Senate, 
which they hadn't passed the previous year, but got defeated in 
the Assembly. In 1901 and 1902 it looked pretty ideal because 
they got through both houses so that in 1903 we had a series of 
judicial amendments to bring about judicial reform which had 
passed two successive houses of the Legislature, and they were pre­
sented at referendum to the public in 1903. They were rejected by 
the pub lie at a special election in 1903, and it is interesting to note 
that that was the only special election where only judiciary amend­
ments were considered. Other times judiciary amendments went 
down in defeat with other amendments, but in 1903 only the 
judiciary articles were considered and yet they vvere defeated 
because at the last moment they did become a partisan political 
issue, which it had been agreed would not be done previous to 
that. 

In 1905 another commission appointed by the Governor re­
ported on judicial reforms. Nothing was done in the Legislature 
about the report of that commission. Nothing was done for two 
or three years. In 1908 the proposed judicial amendments passed 
both houses. They did again in 1909. So we find once again 
judicial reform amendments coming to the public for a vote. In 
1909 we had a special election. It looked as though we might at? 
last get judicial reform in New Jersey, but there were other 
amendments at that special election also, an amendment having to 
do with special elections, an amendment having to do with the in­
crease of legislators' salaries. The judicial amendments went down 
with the other two amendments. Nothing happened then for al­
most twenty years in the way of judicial reform in this State out­
side of spasmodic attempts by groups and individuals. 

Corning down to more recent times, in 1926 proposed judicial 
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amendments passed both Houses of the Legislature. I think that 
was due to the activity of the New Jersey State Bar Association. 
Those amendments passed the Assembly again the following year 
but were defeated in the Senate. In 1927 we find they came up 
for special election but were defeated. If you recall, there were 
four amendments voted on in 1927. The only amendment which 
was passed was the zoning amendment. The judiciary amendment 
went down then too. The Legislature tried different tactics in 
1931. Everything so far had apparently failed. The courts 
couldn't bring about any successful changes; the Legislature 
couldn't. In 1930 the Legislature created the Judicial Council and 
the act creating that Council provided in part: 

"It shall be the duty of the Judicial Council to make 
continuous study of the organization in relation of the var­
ious courts of the State, counties and municipalities; the 
rules and method of procedure and practice of the judicial 
system of the State; the work acomplished; and the results 
produced. It shall from time to time submit for the con­
sideration of the justices and judges of the various courts 
such suggestions in regard to the rules of practice and pro­
cedure as it may deem advisable, and shall report annually 
to the Governor on or before December 15 such matters as 
it may wish to bring to his attention or to the attention of 
the Legislature. The Council shall cooperate with the Leg­
islature and its committees and shall from time to time, 
upon request, aid and advise the Legislature and its com­
mittees upon any subjct of law or procedure ·which may b0 
before the Legislature for action." 

The next year, in 1931, the Legislature did direct the Judicial 
Council to submit to the following Legislature, which would be in 
1932, its findings and recommendations as to the amendments to 
the judiciary article of the State Constitution. In 1932 the Judi­
cial Council did submit such proposed judiciary amendments to the 
Legislature. And, ladies and gentlemen, those proposals have still 
to be acted upon by the Legislature; that is, I mean acted upon 
favorably. 

From that time on, although Governor Moore subsequently ad­
vocated their passage, the State Bar Association in 1932 advocated 
it, the local bars did, every single count.v bar association in the 
State advocated the passage of these judicial reforms, nothing 
more was done about it. In 1939 a bill was introduced which in­
cluded these judicial reforms suggested by the Judicial Council; 
it was defeated. In 1940 it was again introduced, passed in the 
Assembly, I believe, and defeated in the Senate. That is the pres­
ent status of judicial reform by amendment. 

In conclusion it would appear that our attempt to reform our 
judicial processes and bring them up to date so that there wm not 
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be a denial of justice in New Jersey cannot be successfully dealt 
with by judicial amendments. The Legislature has tried again and 
again. When it was successful in getting them passed on three dif­
ferent occasions, the people have voted them down. The answer 
apparently is, and there has to be an answer very shortly, that it 
cannot be done by piecemeal legislation. Apparently the lawyers 
of the State and the bar association of the State and the courts ot 
the State are not working in close enough cooperation to put this 
thing across, so it looks as though it remains for the people to put 
it across with the help of the Legislature by some other method 
other than piecemeal amendment. 

MR. PAUL: Miss Ruth Rappaport, New Jersey League of 
Women Shoppers. 

Mrss RAPPAPORT: Mr. Chairman and Members of the Com­
mittee: The New Jersey League of Women Shoppers has gone 
on record as favoring the revision of the New Jersey State Con­
stitution, preferably through the most democratic way, a constitu­
tional convention. While we recognize that the draft of the revised 
Constitution is certainly a step forward in the right direction, we 
feel that to obtain a really economic, efficient and impartial gov­
ernment, certain changes are advisable in the Proposed Consti­
tution. 

We believe that the revision of the judicial system as provided 
for in Article V will aid in the administration of justice and will 
undoubtedly reestablish respect for Jersey justice. We endorse 
and approve the recommendations of the Commission. We hope, 
however,,... that your Committee will include in its report to the 
Legislature the lower courts in these r_eforms. 

Although it may be not quite in order at this time, since we 
have not had a chance to come down and speak before, we would 
like to put ourselves on record concerning some other provisions: 

( 1) The veto power of the Governor should be strengthened. 
(2) The Governor should be permitted to succeed himself. 
(3) A constitutional convention should be held every fifteen 

years or the amendment processes simplified. 
( 4) The establishment of Assembly districts as the more demo­

cratic election system, which would abolish the "acres over people" 
basis of representation; also the establishment of initiative and 
referendum. 

MR. PAUL: Mr. P. J. Schotland, the Assistant Corporation 
Counsel of Newark. 

1\fa. ScHOTLAND: Mr. Chairman, members of the Committee 
and ladies and gentlemen: I think I am a little bit out of the gen­
eral run of things because I have had the pleasure of practicing a 
little more than four decades, and yet I heartily and sincerely 
favor the reform in the judicial system recommended by the Com-



312 Afternoon Session, Jitly 29, 1942 

mission as published. I think it shows a careful study of the 
troubles in our present system and a very, very fine, comprehensive 
reform to abolish the troubles and insure justice to be handed out 
evenly and equitably to all the people. 

The one thing that must stand out in everybody's mind in con­
sidering the necessity for getting judicial reform as quickly as 
possibfe, assuming that througl~, a change of conditions the con­
gestion of the courts is not quite as prevalent as it was a few years 
ago, is nevertheless this situation: Trials of cases that might be of 
the utmost importance, possessing the greatest number of compli­
cations of all kinds, that might deal ·with all sorts of complicated 
questions of law, take place naturally before the nisi prius judge 
and jury. The nisi prius judge, be he ever so able, must decide on 
the spur of the moment, and if he possesses the wisdom of Solomon, 
he couldn't always be right. If you stop and figure the number of 
cases that are taken up on appeal, the number of pages consti­
tuting the states of the case, the number of pages constituting 
the briefs submitted by counsel; and then take on the other 
side the number of minutes in the day, you would find that if the 
judges of our present court of last resort were to actually carefully 
study every case that is up before them on appeal for decision, it 
would be a physical impossibility for them to decide ten percent 
of the cases that they do deci¢le under the present system. rrhere 
aren't enough hours in the day and night to permit them to read 
a hundred states of the case. Let's assume they would limit them­
selves to a hundred for a term, a hundred states of the case and 
two hundred briefs in any one term. If they did nothing else, if 
they neither ate nor slept' nor moved except read those cases, it 
would be a physical impossibility to do it. 

Of course, it has been very clearly and most interestingly 
pointed out how the courts have themselves tried to overcome the 
disadvantages. I only call attention to that physical fact, not 
only because it is an actual fact, but because it points out the real 
necessity for reform as quickly as possible. In considering reform, 
while I was quite familiar with the original common law practice 
before the adoption of the 1912 Practice Act and have practiced 
pretty actively since the adoption of the 1912 Practice Act, I am 
not tied to the old systems. I can clearly see the merit and the 
advantages of the present article as prepared by the Commission. 
I don't know of any better system extant than that proposed here. 

I will take your time to point, out a few of the reasons. In the 
first place, the system arranged is so flexible that it will enable our 
courts, under the supervision of the Chief Justice and his Director, 
to see that the business is conducted in an efficient manner; that 
where there is need there, there will be judges; that justice will 
never be denied because it is delayed, and will never be denied at 
all so !ar as it is humanly possible to grant it. The system pro-
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posed, in arranging for the Supreme Court to really be a Supreme 
Court, gives that court, by limiting the business that is going to 
be forced upon it, an opportunity to carefully study and consider 
all appeals coming before it and decide according to law and jus­
tice. If this is enacted, I dare say in less than ten years the opinions 
written by our Supreme Court will again command the respect of 
the opinions of our ancient judges, and the courts all over the land 
will again look to how New Jersey decided a complicated or diffi­
cult problem and be persuaded by the reasoning and argument 
there used to follow suit. 

The flexibility that I referred to, you will note, isn't limited to 
having one appellate division or two appellate divisions, but as 
many as are. necessary-not in just one place but wherever neces­
sary. You don't have to keep them all the time, either. You keep 
them going as long as there is an actual demand, so that all appeals 
in most cases that come before the appellate division will be de­
cided within the two months provided; they will be decided as 
close to the place where the litigants and their counsel live as is 
possible ; they won't have to come from all over the State to one 
place, congest the calendar as well as the business ; they will be 
decided by judges who. will have nothing else to do but consider 
those particular appeals, study them, and decide them carefully. 

Another great advantage is this: This proposed judicial re­
vision provides for New Jersey a court system which will be out­
standing. The composition of the court will be made up of judges 
who are judges. Once he is appointed to the Superior Court, he 
will have nothing to gain for himself and his reputation except by 
devoting himself conscientiously to the duties of his office, knowing 
that if he shows his ability as well as his integrity during the first 
term of his appointment, he will be reappointed, or there will be 
such a clamor against his being turned down that the Governor 
will be compelled to reappoint him, and once having been reap­
pointed, having proven his qualifications, he is there for the rest 
of his judicial life. 

True, it is fixed at seventy, and it is a wise limitation, because 
many a judge has unconsciously seen his reputation as a great 
jurist, as a learned sc.holar, ruined by the opinions that he wrote 
very late in life by continuing too long on the bench, so it is a wise 
limitation because it enables a judge to work in that high and hon­
orable capacity so long as his mental powers are at their peak. 
Regardless of the fact that there are exceptions like Justice Holmes 
of the United States Supreme Court and our own late Chief Justice 
Gummere, whose mental vigor continued more than a decade after 
seventy-they are only exceptions and to adopt the rule is far 
wiser than to risk the other just because there are, here and there, 
exceptions. 

Then the fact that this system enables the Chief Justice to 
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assign a judge, who has specialized and is especially learned and 
able and thoroughly understands any particular branch, to sit and 
devote himself to that branch is giving the people at large the ben­
efit of expert judicial treatment. 

I don't know of anything that could be said to recommend any 
improvement or any amendments to improve the proposed judicial 
part of this Constitution, and I therefore heartily recommend that 
everybody get behind )t to see that it is adopted. I lived through, 
and practiced through, some of those periods when judicial amend­
ments came before the public, which were referred to by one of the 
previous speakers, and my observation taught me that the reason 
for the defeat of the proposed judicial amendments was two-fold: 
First, the fear of the general public, when they were not properly 
enlightened upon the question, that the lawyers were trying to 
deprive them of some of their constitutional rights, and the fact 
that there was always here and there an old fogy who had been 
great in his time, accustomed to the old system, who would write a 
newspaper page letter, have it published in the papers for every­
body to read, pointing out the beauties of the old and criticizing 
the new, without taking the pains to study it or see its good points. 
That is the reason that I urge that all members of the Bar-you 
can't deny the necessity for immediate judicial reform-get behind 
this unitedly and publicize the harm of the old and the good of 
the new, so that the people at large will know that in attempting 
to adopt this revision of the Constitution the lawyers are not trying 
to deprive the people of their constitutional rights, but are using 
their knowledge, their experience, their interest in the welfare of 
the people, to insure their future welfare. 

Thank you. 
MR. SCHROEDER : Are there any other proponents of Article V 7 

If not, we will proceed to hear the opponents. We will hear from 
Mr. R. Robinson Chance representing the Manufacturers Asso­
ciation of New Jersey. 

MR. CHANCE: Mr. Chairman and Members of the Committee: 
I shall not attempt to put the Republican members on the spot 

and tell you what you have to do to live up to your platform, 
any further than to say that you have heard what I have thought 
about the preceding sections and articles; and if I am right about 
what they stand for, your platform doesn't make you take this 
yellow-backed proposal entitled "Report of the Commission on 
Revision of the New Jersey Constitution." I have listened with 
considerable interest to the lady who gave us the learned history 
of what has happened to what certain people thought were judicial 
reforms in the past. As I heard her going through all of this 
history, there ran through my mind the statement "history re­
peats itself." Perhaps we shall see history repeat itself with this 
proposal. 
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I heard someone suggest that we couldn't amend a constitution 
piecemeal and there ran through my mind this quotation 
from one of the books that I happen to have with me: "Any sweep­
ing revision of the fundamental law is bound to contain some 
articles which will antagonize influential groups of the people 
The whole Constitution may thus be defeated by a combination of 
a number of elements which object to particular parts of it; so 
while a majority of the people may favor a majority of the parts, 
every group in the majority objects to some one part. In order 
to avoid this difficulty, New York made a successful experiment 
in 1938 in submitting the proposed revision which had been 
worked out by a convention. It provided for a separate vote on 
each Article. Several new additions were in this way approved 
which might have failed in a vote on the Constitution as a whole." 
That is what one of the professors thinks about it. However, cer­
tain other New Jersey professors may think otherwise. 

I have also kept in mind that the resolution which appoints 
you indicates that you are appointed to ascertain the sentiment 
of the people of New Jersey as to the various proposals and rec­
ommendations for change in the New Jersey Constitution made 
by the Commission on Revision of the New Jersey Constitution 
and to report thereon. Again I take this opportunity to point out 
that I am registered in opposition, and what I am registered in 
opposition to is proposals and recommendations that you are di­
rected by your resolution to obtain the sentiment concerning. There 
seems to be some effort to indicate that the Manufacturers Associa­
tion of New Jersey is opposed to everything, that they are op­
posed to any possible change in the Constitution. I hope the 
newspaper men will hear this one. I repeat, as I said in my first 
address to you, that the Manufacturers Association has not au­
thorized me to commit the Association finally to any attitude or 
course of action in advance of the determination of this Com­
mittee as to whether you will recommend the submission of all or 
parts or none of the proposal to the consideration of the elec­
trate. In other words, the Association does not go off half-cocked 
and say, "We are for this," without hearing what the proponents 
have in favor and what the opponents have to the contrary. To 
make clearer that position, I am going to make just one prelim­
inary statement before I go on to the text, and take the liberty, 
if I may, of reading a communication which went out over the 
signature of Mr. Henry W. Johnson, President of the Manufac­
turers Association of New Jersey, in their weekly newsletter to 
their members. It is headed: 

THE ASSOCIATION'S PARTICIPAT'.ION IN THE PUBLIC HEARINGS 

ON THE PROPOSED NEW STATE CONSTITUTION. 

"The Manufacturers Association of New Jersey recog­
nizes the importance of the discussions concerning the pro-
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posed new State Constitution sponsored by the Commission 
on Revision of the New Jersey Constitution which are tak­
ing place in the Assembly Chamber at the State House 
before the Joint Legislative Committee appointed to hold 
public hearings on the matter. 

The Association reserves any recording of itself as for 
or against until the matter has been thoroughly discussed 
and revised in some respects. In the meantime, it is being 
represented at the hearings by Mr. R. Robinson Chance, law 
partner of our General Counsel, Mr. Frederick S. Kellogg, 
in an effort to bring out in the open for full discussion those 
particular provisions of the proposal and their probable 
effect which appear to be unsound and warranting further 
consideration. The Association believes that a sound con­
clusion on the Commission's proposals can only be arrived 
at by a frank and detailed analysis and discussion which 
brings out arguments both for and against the proposal. 
To completely rewrite the organic law of the State is of too 
great importance to be considered or finally acted upon in 
any other way. 

The Joint Legislative Committee Public Hearings on 
the proposed new State Constitution are being held on 
Wednesday of each week. The hearings are open to all 
citizens to attend." 

It is interesting to see that most of the proponents here have 
gotten away from the proposition that they are really supporting 
the recommendation of a revised Constitution for the State of 
New Jersey, the text of which is set forth in Part II of this 
Heport. Most all of them say, "We are for it, but," and then they 
propose to enumerate the "buts", so that really if they apply the 
maxim of those who are not for the text which is set forth in Part 
II of the Report, they would be registered like me as in opposition 
to the proposal. Some of those who are registered as proponents 
say that they are not interested in the text but are interested in 
principle, but as I read the concurrent resolution creating your 
Committee, your purpose is to ascertain the sentiment as to the 
proposals indicated, and they are the things in the yellow book, not 
the numerous other suggestions that other people bring up from 
the starting point. The proponents really are not supporting the 
report; what they are doing is using it as a starting place to 
wander off to make their general observations as to a lot of 
general principles about how justice is the bulwark of liberty and 
all of these things that we all agree with. The question is, how 
many of them have you heard stand up here and say that they 
as proponents stand for and include as their proposition that they 
are proponents for the text which is set forth in Part II of this 
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Report, which is the thing the Commission unanimously recom­
mends? 

Let it be clear that the Manufacturers Association of New 
Jersey has no desire to stand in the way of progress. On the 
other hand, they think that one should not be misled by labels; 
one should not assume that merely because propaganda proclaims 
a measure as tending toward efficiency and progress, it really does 
so; one should examine the text as well as the claims when a 
change in the proposal of the fundamental law is made. Otherwise, 
he may discover later, to his dismay, that here and there what 
Theodore Roosevelt called "weasel words" in the text have drawn 
the life out of the document, so that it does not carry out the 
lofty aspirations proclaimed by its advocates. 

Let it be clear that the Manufacturers Association of New 
Jersey is interested that the State have whatever judicial struc­
ture will preserve all rights of the citizens, secure fair trials, equal 
justice under law with reasonable expedition, at as little expense 
to the parties involved and the tax-paying public as is consistent 
with the said objectives. Possibly new courts would better attain 
those objectives; possibly they would not. It has come to my atten­
tion that a Mr. Brigadier is to speak with respect to this subject 
of judicial reform. I see he is registered here as in opposition to 
the proposal. I saw him at lunch time and understood he had to 
go back to Newark for some classes, but I have heard him speak 
before and I asked him if he was going to say much different and 
he said "about the same", so that has led me to feel that a part 
of the things which he would say I need not say because he has 
prepared for them. 

Another thought in this connection arises, and that is that as 
representing the Manufacturers Association it has seemed that 
it is peculiarly a function of Bar Associations and lawyers to 
make recommendations for the improvement of procedure, and the 
Manufacturers Association of New Jersey obviously is not a bar 
association. I am a lawyer, one of those old guys our young friend 
over here was talking about. Since 1912 I have been a member 
of the Bar and am able still to get around, and hope that if you 
do change anything perhaps I can find my way around among the 
new things just as well as the boys just out of law school, so don't 
get it in your head that I am asking you to take any stand with 
respect to this because the poor old fellows won't know their way 
around and will have to forget what they learned. 

I shall not enter deeply into the subject of whether the pro­
posal is superior in all its aspects to the judicial system that is 
now prevailing, not endorsing or not condemning what may be 
said by anybody else. I think I shall leaYe to others the greater 
part of the comparison between the existing and the proposed 
judicial systems. I shall, however, explore the text of Article V 
of the proposal and state certain views concerning its present 
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form and context in an effort to help the Committee. So far as it 
goes, the Summary at page 21 of the Report (pp. 921-922)-by 
"Summary" I mean Summary and not explanation-seems to me to 
give quite an accurate statement of what the Article purports to do, 
and any differences I may have with that will appear as I read 
my remarks. The explanation at page 22 (pp. 922-923) as well as 
certain comments we have heard here, seems to me to overdraw the 
picture of the supposed defects, difficulties and complications of 
our present system. It seems to me that perhaps if counsel examined 
their books with great caution and assiduity, somewhat like they 
are trying to do on this Constitution, perhaps they wouldn't find 
themselves in the wrong court so often and there are other things 
of that type I think are overdrawn. 

The Court of Chancery handles about 14,000 cases a year, I 
believe, about 14,000 started. Just to pick out certain of the 
illustrations of supposed terrible things which happen that have 
been mentioned this morning, I have obtained certain statistics. 
Construction of will cases was one of the kind~ of things in which 
certain complications \Vere supposed to exist or pertain, and I 
find there are about 34 to 57 cases per year out of the 14,000 cases 
started in the Court of Chancery that involve that sort of case. I 
am told further that the suits to reform deeds, such as were spoken 
about by one of the gentlemen, average about 8 to 15 per year. I 
am not told how long a period they went over to get these figures, 
and note this: About one or two of these 8 to 15 reformation things 
ever have to go to law courts after they have been in Chancery. 
You know it is a maxim of equity-I suppose you know it, some 
of you, most of you-I don't know whether or not you are all 
lawyers, but most of you are-you know it is a fundamental maxim 
of equity that equity does justice completely and not by halves, 
and that when the Court of Chancery gets a case to reform a deed, 
when it has made the reformation of the deed it can make its 
decree and dispose of the matter. Like\vise, specific performance 
cases were mentioned. I am told that they now average, out of 
this 14,000 or more per year, about 75 cases a year and I am 
told further that about two or maybe a few more than that are of 
the type illustrated by Mr. Watson. If you have any doubt about 
these figures, check me up by asking the office of the Clerk in 
Chancery, but I think you will find that will be verified. 

We have heard about the great multitude of groundless and 
frivolous, trifling appeals that go to the Court of Errors and 
Appeals. During the noon recess I stopped in the office of the 
Clerk and asked if I could have a copy of the last list of causes 
of the May Term. Taking law and equity together, there are listed 
in the May Term how many of this multitude? Nineteen cases, 
and when you look them over, you will find that some of them are 
cases which couple up; in other words, two or three cases that 
come out of the same transaction, so that there is really not as 
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many cases as the nineteen on the book. Of course, there may 
have been one or two or three added; I don't know; I just took 
it from the printed book. That is sufficient for the present pur­
poses, it seems to me, to illustrate it is an exaggeration to say 
there is such a grave multitude of appeals taken to the Court of 
Errors and Appeals on groundless matter, and that we should 
restrict the right to appeal so much. 

I heard a gentleman say that the young fellows were members 
of the American Bar Association, State Bar Association, County 
Bar Association, Junior Section. Well, I am not a member of 
the Junior Section; I am out of that category. But I am a mem­
ber of all the other things, and I have attended the meetings and 
I haven't heard at any of them, the old folks' section, anything 
said about there being anything the matter with the New Jersey 
system of equity. 

They say they want a court of specialists. Where can you 
get more specialists than you have in the Court of Chancery in 
this State? Every one of the Vice Chancellors is a speciafo;t on 
equity procedure and equity practice, and also on equity jmis­
diction. 

One speaker spoke about the terrible confusion that there was 
-\n the law courts of our present system because of bills of partic­
ulars and interrogatories, and as he was speaking about that I 
was wondering how this proposal wou1d change that, because bills 
of particulars and interrogatories are not in either the Constitution 
or the proposal; they are a matter of statute now and would be 
a matter of statute afterwards, so that it would make no difference 
as between the two on that score. 

I don't know whther this is the latest or not, but the question 
of how would the Vice Chancellors get appointed came in for 
criticism. With respect to the supposed difficulties and the sup­
posed vices of the present system, they think it is bad to have 
the Chancellor make appointments of Vice Chancellors. That puts 
it in politics, they say, but it is not going to be politics when 
the Governor appoints and the Senate confirms, I suppose, accord­
ing to the reformers, although I did hear one gentleman this 
morning say that under that system where the Supreme Court 
Justices get appointed that way, some S'upreme Court Justice at 
least has gone hat in hand to the Senate, so perhaps they would 
have to go hat in hand just the same under the new system, except 
in addition to the ones who now have to do that you would have 
the ones who would take the places of the Vice Chancellors. 

Oh, I forgot-I said something about my not knowing whether 
it was the latest or not, but I am just looking at The New 
Despotism, a book written by the Right Honorable Lord Hewart 
of Bury, Lord Chief Justice of England, published in 1929, and 
up to that time at least, I see that he says here, one of the special 
and peculiar functions of the Lord Chancellor was the critical 
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task, from time to time devolved of, selecting the member of the 
Bar whom he is to recommend for appointment by the King to a 
vacancy on the Bench in the Supreme Court of Judicature, so 
if that is up to date, and I don't say whether or not it is-I just 
happened to run across it as I looked through the book-these 
people who look to England for their great reforms, the great 
superiority over New Jersey practice, fail to look at the place 
where it says, if that is correct yet, that the Lord Chancellor, 
who corresponds with our Chancellor, is in all intents and pur­
poses the fellow who appoints all the judges, while the King does 
the actual formal appointing. As I read that statement, the 
Chancellor is the fellow who actual1y names the man. That is the 
trouble with some of these reformers-I was going to say "these" 
reformers but I will say only some of them-they pick out of a 
proposition the thing that seems to them to be good and "Hal­
leluiah for that one!" but don't take the trouble to read the rest 
of them. 

As I come along in taking up the text, theec are some thoughts 
that occurred to me during the noon recess. It is a great improve­
ment, we have been told, to have everything in your own county. 
You are going to have tvventy-one counties; you are going to have 
twenty-one matrimonial courts; and 1vhen somebody wants to find 
out whether somebody is married or not, you have to go to the 
twenty-one counties, do you, to find out whether he is? You 
have double statistics. Even if you say you are going to have them 
in some central location, the court in each county will have to have 
its statistics and if it sends them on in to some other central place 
in the administratiYe execution of the new performance, you will 
have double statistics. 

Also, I noticed that one of the speakers said it was a terrible 
thing now if you didn't-she didn't say this but I do say this~ 
if you cfo1n't happen to read your books and find out what your 
remedy was and started your suit as though you were running to 
a fi.re and didn't know where to start it and got in the wrong 
court and undertook to get an order of transfer, you will have 
a terrible situation; that you will have one case just out of the 
order of transfer. \Vhat have they got in their proposal? They 
have in the proposal that every order of this court 1vill be appeal­
able. You don't have to wait until final judgment and only appeal 
final judgments. You can appeal every order, so you will have 
a lot more cases under the new system than ever come up under 
these transfers. 

They are the only notes I find here about the thoughts I had 
during luncheon recess, so I turn now to the text of the proposal 
and find that Section I is headed Judicial Power. 

The first paragraph of this section, when read in connection 
with Paragraph 2 of Article II and Paragraph 6 of Section IV 
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of Article XI, furnishes some basis of our criticism. The first 
Paragraph of Section I provides as follows : 

"l. The judicial power shall be vested in a Supreme 
Court and a Superior Court, and in inferior courts of 
original jurisdiction which may from time to time be estab­
lished, altered and abolished by law. Such inferior courts 
may be integrated with the Superior Court in any manner 
and to any extent, not inconsistent with this Constitution, 
as may be provided by law." 

This purports to vest the judicial power-that is to s.ay, juris­
diction-the right to decide justicable controversies-in the 
Supreme Court, a Superior Court, and inferior courts, but the 
question comes up, whether the jurisdiction so vested will stay 
vested. 

One of the speakers this morning spoke about how the juris­
diction was petrified in the court. Well, we believe that an inde­
pendent judiciary whose jurisdiction cannot be taken away except 
by constitutional amendment is a very desirable feature and we 
wonder whether jurisdiction so vested at the beginning could be 
impaired by legislation. For reasons presently to be stated, we 
have some doubt as to whether the present general doctrine of the 
immutability of our constitutional tribunals, applicable under the 
present Constitution, would apply under this proposal, except as 
to the Supreme or Appellate Court. But what good is an Appellate 
Court if the jurisdiction of the court of original jurisdiction may 
be affected or impaired, because if you can't get started in the 
trial or original jurisdiction court, you naturally couldn't have 
anything to appeal about. 

In the· present Article VI of the present Constitution, it is 
true that statements do not go into detail as to the jurisdiction of 
the several courts mentioned. However, it is to be remembered 
that when it used the words "A Court of Errors and Appeals in 
the last resort in all causes, as heretofore; a court for the trial 
of impeachments; a Court of Chancery; a Prerogative Court; a 
Supreme Court; Circuit C01:irts," the reference in each instance was 
to a particular kind of court, the scope of whose jurisdiction and 
remedies had a clear and definite significance in the political and 
judicial history of the State. :B.,urthermore, Article X, ParagTaph 
l of the present Constitution eontains this statement: "the several 
courts of law and equity, except as herein provided, shall con­
tinue with like powers and jurisdiction as if this Constitution had 
not been adopted." Under those circumstances and with those pro­
visions, the people could be sure that the jurisdictions set up to 
protect their rights could not be impaired in the case 9f a con­
stitutional court, and that has been the holding through the years. 

Furthermore, the specific provision in the present Constitution 
to the effect that the Legislature might alter or abolish the in-
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ferior courts as the public good so required under the present 
Constitution furnishes an opportunity for the application of the 
rule of construction that the recital of one specific power might 
restrict by implication any exercise of a similar power in other 
instances. In other words, by saying that the inferior courts 
could be altered, it was implied that the other courts could not, 
but in the proposal we have a different situation, which would 
prevent the application of any such implication, as I will show 
you in a moment. "Supreme Court" is used in a manifestly dif­
ferent sense from that in which it has heretofore been used in 
New Jersey. It is also proposed to project into the governmental 
structure a new court to be called Superior Court. Nowhere in 
New Jersey political history or in English jurisprudence, which 
preceded it, does the name Superior Court convey any idea of 
the jurisdiction of that proposed tribunal. One has to look to the 
proposal alone to discover what jurisdiction it will have. 

l\forever, the proposal does not, like the present Constitution, 
provide that the several courts of law and equity, except as herein 
othenvise provided, shall continue with like powers and jurisdic­
tion as if this Constitution had not been adopted. There is a 
clause there (Article XI, Section IV, Paragraph 6) that at first 
glance I had thought clearly indicated that the jurisdiction of 
the Superior Court could be impaired, but as I look at it further­
! don't want to go on record as saying I think that way-what I 
want to say is that it is just a little ambiguous. It says: 

"6. All the functions, powers and duties conferred by 
statute or rule upon justices and judges of courts super­
seded by this Constitution, to the extent that such func­
tions, powers and duties are not inconsistent herewith, are 
hereby transferred to and may be exercised by justices of 
the Superior Court until othenvise provided by law or rule 
of court." 

Now, I am inclined to the present view that when you take 
this section with the one which precedes it, the correct interpreta­
tion would be only that it is the statute or rule of court functions, 
powers and duties which are going to continue until otherwise 
provided by law or rule of court, but it is possible that that might 
not be right because it says "all the functions," are going to con­
tinue until otherwise provided, and if it should be held that those 
functions, with a comma after it, is separated from the other 
things, then that might be a specification that there could be a 
change. I don't argue that that is correct; I just say that that 
is a possibility. 

It is observed that the report at page G-1 (p. D:-5~3) ~ Article X, 
Paragraph 2, indicates that the recital of specific functions, powers 
and duties in this Constitution sha11 not be contrued in any 
manner to restrict by implication any general functions, powers 
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or duties of government not inconsistent herewith, and it is 
this last provision which removes any chance to apply an argument 
that the first Paragraph of the proposed Article V, Section I, which 
says that inferior courts could be altered and abolished, would 
allow any implication that the Supreme and Superior Courts 
could not. 

Let me point out also that Article II, Paragraph 2 would em­
brace within the legislative power all powers of government which 
are not by this Constitution vested in the executive or judicial 
branches, nor in conflict with rights reserved by the people, nor 
specifically proscribed to the legislative branch. It is not specifi­
cally proscribed to the legislative branch, so far as I have observed, 
that the jurisdiction of the Superior Court cannot be impaired or 
altered. 

Another thing: the second sentence of the first paragraph is, 
"Such inferior courts may be integrated with the Superior Court 
in any manner and to any extent, not inconsistent with this Con­
stitution, as may be provided by law." This may indicate that 
a duly passed law may impair the jurisdiction with which the 
Superior Court may begin its existence or may change the jurisdic­
tion from time to time, because what a statute creates, a statute 
can take away. The integration "in any manner and to any 
extent" which the sentence would allow might permit a disin­
tegration of the Superior Court. Being an entirely new document, 
there is no assurance as to what "integrated" would be deemed to 
mean in this connection. 

If the new courts mentioned in the proposal are to be estab­
lished, there should be something in the new Constitution that 
not only trans£ ers to the new courts all of the jurisdiction and 
remedies which have grown up through the centuries for the 
preservation of the rights of the citizen and to redress of his 
grievances, but something which would a,lso guarantee such juris­
diction and remedies against subordination or destruction. 

It would be a vain and empty thing to say that one has a 
right (whether as against an individual or a state officer), if there 
was a lack of any effective means of enforcing the right. Self help 
as a remedy for enforcing rights is insufficient, because of the 
facility which its exercise furnishes to the pretext that one resort­
ing to it is committing a breach of the peace. In other words, a 
right may be a vain and empty thing, unless there is full juris­
diction and easy remedy in the courts to enforce it. 

Both the Constitution and the proposal say that all men are 
guaranteed "certain natural and inalienable rights, among which 
are those of enjoying and defending life and liberty, acquiring, 
possessing and protecting property, and of pursuing and obtain­
ing safety and happiness." These inalienable rights could be re­
duced to nothing if the jurisdiction and remedies in the courts 
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could be so impaired as to become ineffectual for the protection 
and maintenance of those inalienable rights. If a person has in­
alienable rights, he should haye them as enforceable rights. \Ve 
should have a court which is not petrified, as one of the gentlemen 
said, but a court stabilized 1vith continuing jurisdiction, not sub­
ject to impairment except by constitutional change in the con­
stitutional manner. 

\Vithout suggesting that some better clause could not be framed 
to accomplish this result, I suggest that Paragraph 1 would be 
decidedly improved if it were made to read as follows: 

"l. The judicial povver shall be yested in a Supreme 
Court and a Sn1)erior Conrt and in inferior courts of orig­
inal jurisdietion. Such inferior conrts may from time to 
time be established, altered, and abolished by law, but such 
inferior courts shall always be subordinate to the Superior 
Court and every decision of such inferior courts shall be 
appealable as of right to an appe1Jate division of the 
Superior Court. The jurisdiction of the Supreme Court 
and of the Superior Court and the remedies available there­
in as they exist on the adoption of this Constitution shall 
not be impaired, reduced or made more difficult by any 
law, rule or regulation." 

The second criticism of Article V that I offer is that it permits 
interference with the independence of the judiciary to a certain -
extent. The objection is based on Paragraph 4 of Section VI and 
on Paragraph 4 of Section V. Turning to Paragraph 4 of Section 
VI, we find that whenever the Supreme Court falls behind in its 
work, it is provided that the Chief Justice shall certify that fact 
to the Governor. The Paragraph continues: wrhe Governor may 
thereupon appoint a special term of the Supreme Court, from 
among the justices of the Snperior Court, to exercise concurrently 
the jurisdiction of the court until the delay is cured." 

I think the power intended by the above quoted provision 
should not belong to the Governor at all but should belong to 
the Chief Justice, if we are to have this kind of a court. Once a 
judge becomes a member of the judicial system, I think t11e Gov­
ernor should have nothing further to do with his activities and 
no power of control or selection O\Ter him until it becomes neces­
sary again to exercise the appointing povver, subject to the ad­
vice and consent of the Senate. 

The other Paragraph referred to; namely, Paragraph 4 of 
Section V, provides that the judges "shall hold no other office or 
position of profit in the government of this State or of the United 
States, nor of any instrumentality or political subdivision of either 
of them." It is to be noted that the following Paragraph forbids 
the judges to practice law or engage in other gainful occupation. 
Our objection to the clause aboYe quoted from Paragraph 4 is the 
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inclusion of the words "of profit." We do not think that the judges 
of the court of New Jersey should hold any other office or posi­
tion in the government of the State or of the United States, 
whether for profit or not for profit. They should be judges. 

A third objection to Article V is to the limitations on the 
right of appeal. The right to appeal to the Supreme Court given 
by Section IV is absolute only in respect of capital cases and 
cases involving a constitutional question. At present there is no 
such restriction against appeal to the Court of Errors and Appeals. 
Incidentally, it might remove some ambiguity if the phrase were 
made to read "cases involving any question arising under the 
Constitution of this State or of the United States," because when 
the word "constitutional" is used in a State Constitution it might 
be construed as referring to that particular State Constitution 
and no other. On this point, I may say I do not profess to be 
expressing any determination or any view of the Manufacturers 
Association of New Jersey. All they are interested in with respect 
to appeals is that there be -vvhatever the better view of the people 
who should know about such matters is, as to appeals. If more 
than one appeal is desirable and necessary and intended to work 
justice, they ·would probably favor one appeal. If they think more 
than one appeal is not necessary, they will probably feel there 
should not be more than one. On that I say, as I have before, 
I am not undertaking to commit the Association to any attitude 
or course of action, but having been around since 1912 in this 
profession, having appeared in all kinds of courts from justices 
of the peace down in Cumberland County, where I started out, up 
to the Court of Errors and Appeals here and even on down in 
Washington, I have been around and I express it as my view 
that there should be an equal opportunity of all persons to have 
their rights determined, whether those rights are based on the 
Constitution itself or upon the general laws of this State, and if 
an appeal is allowed it should be allowed as a matter of right 
and not be dependent upon some judge filing a dissenting opinion 
or some judge in the appellate division giving you some certificate 
or some judge in the Supreme Court giving you a certificate. All 
of this restriction is supposed to cut down litigation. You are not 
going to have so many appeals. Well, I can show you how you 
get twice as many, if a lawyer wants to work it that way, and if 
he gets his appeal allowed then you have three. First, you have 
your result in the trial tribunal. Nobody files any dissenting 
opinion. It all goes against you up to there. You are up to the 
stage whether or not there is going to be an appeal. The next 
thing you do is you get up your petition, your papers, go make 
your application, and then you go over to the appellate diYision 
judge and say, "Judge, I want a certificate; I am making applica­
cation now for a certificate that this case can go to the Supreme 
Court, the appellate court.'' You serve all your papers on the 
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other fellow. He comes around, and you have a big argument. 
Maybe the judge says, "I will take this under advisement," and 
maybe he will tell you right away-I don't know how he is going 
to work it, but he will work it somehow-and you get a conclusion. 
Let's assume the fellow wanted an appeal, and that goes against 
him. Maybe this provision that says any order is appealable 
would allow you to appeal that thing to the Supreme Court. I 
am not saying it would, but it says any order is appealable, and 
why wouldn't the order denying your application for certificate be 
appealable? But let's leave that out, and assume it wouldn't be 
appealable. You go back to the office, think it over, say what you 
think about the result-"All right, we will try another one." We 
get up a new set of papers, we file our petition with the supporting 
affidavits and whatever is necessary, get printed up a transcript 
of what took place below. Then you drop down to the Supreme 
Court, file your petition in the Supreme Court, and say, "Nobody 
filed a dissenting opinion. The appellate division wouldn't give 
me a certificate. Now, Supreme Court, I am after you for a certifi­
cate," and if he gives me a certificate, then I have my appeal and 
I go ahead with my papers. That makes three proceedings to . 
get that appeal. If the Supreme Court says, "You can't have 
your certificate", well, I have had two appeals anyhow, even if 
I didn't get the real thing that they call an appeal, so it doesn't 
seem to me it is beyond debate that the suggestion about limiting 
appeals should be in any new provision. 

The second paragraph in substance provides that where what 
is called equity is in conflict with or different from the law, equity 
shall prevail. We see no objection to this paragTaph. It states 
what we consider to be the present law under our present system, 
although at present it may take two courts to effectuate the result 
if counsel doesn't study his books and find out ·where to go before 
he rushes off and gets in the wrong court in the first instance. 

The third paragraph would have the Supreme Court sit at 
the State Capital and the Superior Court sit in each county. I 
assume that if the proposal were adopted, it would seem to be 
a proper provision. The concluding sentence of this paragraph 
would have the Supreme Court and appellate divisions of the 
Superior Court hold at least ten monthly terms each year, and 
all trial courts shall hold such terms as may be fixed by the 
rules of the Supreme Court. While this provision is for more terms 
than th~ present practice provides in the law coff·t.;, w~ question 
the necessity for any provision for terms of court. It would seem 
to us jut;t as well, perhaps better, to have the courts dt>t'nictl aiways 
open; that is, as continuous. Times of trial could be regulated by 
rules of the Supreme Court, but this suggestion is not offered as 
any strong objection to the provision in the report. 

Section II, which would make the Supreme Court composed 
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of a Chief Justice and six Associate Justices, of whom five would 
constitute a quorum, with power to the Chief Justice to designate 
a Superior Court Justice to serve temporarily when necessary to 
constitute a quorum, is not deemed objectionable; in fact, we do 
not see that it makes much difference whether the number be 
seven or more. We do not think it should be less. 

The second paragraph says that the . Supreme Court shall 
exercise appellate jurisdiction in the last resort in all causes 
subject to the limitations imposed by this Constitution, which 
presents the question as to what are the limitations that have 
already been hinted at by me imposed by this proposed Con­
stitution. They are stated in Section IV, and they are that (1) 
appeals may be taken to the Supreme Court directly in capital 
cases and cases involving a constitutional question, which will be 
a preferred cause as to argument and disposition; (2) in the 
event of a dissenting opinion in an appellate division of a Superior 
Court; (3) on certificate of an appellate division; or (4) on 
certification by the Supreme Court to any court. Well, personally, 
I have expressed my view, that I favor appeal as a matter of un­
conditioned right, if you are going to give a fellow appeal. 

In the second paragraph of the .second section, it iR said that 
the court (meaning the Supreme Court) may, upon leave granted 
by a Justice thereof, review any indictment before trial by cer­
tiorari. It is assumed this means that the Supreme Court is to 
have the power to issue the prerogatve writ of certiorari to re­
move an indictment before trial, provided leave of a Justice can 
be obtained. If so, this seems to be substantially what the present 
Supreme Court can do, but I wonder if the sentence is not open 
to the construction that if the Superior Court Justice (who by 
Seeton III, Paragraph 3 is given power to issue prerogative writs 
returnable in an appellate division) grants certiorari, the Supreme 
Court might grant leave to review the indictment in the Supreme 
Court before, following the words in the order that they are, "trial 
by certiorari" issued by the Superior Court. I think possible doubt 
is not desirable. If it is intended that the Supreme Court is to 
review the indictment before trial, the words "by certiorari" it 
would seem to me would be more properly placed, if they were 
placed after the word "may" in this sentence. 

Incidentally, it would be an improvement from the standpoint 
of one indicted, if the provision specifically indicated that such 
a review might be based upon matters outside the record as well 
as upon the mere face of the record. I mention this because I 
understand that in New York State it is possible for one under. 
indictment to obtain an inspection of the Grand Jury minutes and 
have an indictment quashed, if the accused can show clearly that 
the indictment was found without any legal evidence. The present 
rule in this State seems to be that even if the Grand Jury had 
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no evidence on which to base an indictment, or based it entirely 
upon illegal evidence, an accused cannot have any right to havr: 
the indictment quashed, but must stand trial. It is perfectly con­
ceivable that in time of great public excitement a Gr~nd Jury 
may find an indictment without any supporting evidence. If it 
does, I doubt if Jersey justice, that we have heard about today 
and elsewhere on other occasions, should call for denial to the 
accused of freedom from the expense and vexation of a trial. 

The last sentence to the effect that the Superior Court would 
have jurisdiction of the administration and discipline of the 
attorneys and counselors gives the same jurisdiction that the 
present Supreme Court has. 

The third paragraph would give the Supreme Conrt power to 
make rules as to the administration of all of the courts. To this 
we see no objection. The paragraph goes further and says that 
"subject to law" the Supreme Court may make rules as to plead­
ing, practice and evidence in all the courts. There should be no 
objection to this, but it is well to have in mind that rules of 
pleading, practice and evidence might be of such a nature tha~ 
substantive rights would, for practical purposes, be impossible 
of enforcement. It might be advisable to add a proviso to the 
effect that any changes in this regard should not be of such char­
acter as to preclude or render more difficult the enforcement of 
any rights and remedies now capable of enforcement in any court; 
in other words, something to prevent the substantial wiping out 
of an element of jurisdiction or remedy under the guise of change 
in rules of pleading, practice and evidence. History shows that 
Chancery jurisdiction arose in part from the kind of rules of 
evidence existing at common law. 

S'ection III; rrhe first paragraph of this section provides for 
the court to be called Superior Court, that we have mentioned 
before. The number of judges in this court could be changed by 
law from time to time, but never to be less than twenty-five, each 
of whom may exercise the powers of the court, subject to the 
rules of the Supreme Court. It would have ordinary general 
state-wide jurisdiction in all cases. If we are to have this sort 
of revision, no criticism would be offered with regard to this 
paragraph. 

The secornl paragraph would divide the Superior Court into 
(1) a law section to exercise civil, criminal and matrimonial juris­
diction; and (2) an equity and probate section to exercise all 
other jurisdiction of the court, each section having such parts as 
may be provided by the rules of the Supreme Court. I don't know 
what "parts" means in that connection. It it supposed that it 
means a collection of fully qualified judges holding sessions of 
the particular section of which it is a part, but it may mean that 
the work of a section is to be divided up so that a part of the 



Afternoon Session~ July 29~ 1942 329 

jurisdiction is to be handled by one court and another by some 
other court as, for instance, a civil part or a criminal part, but 
this need furnish no difficulty because you will observe that the 
rules of the Supreme Court are to fix these parts and the Supreme 
Court being the final interpreter, once it has laid down its rules, 
which indicate what these parts would do, then any doubt or diffi­
culty or obscurity in this connection would disappear. 

No particular objection is offered to what is suggested by this 
paragarph, except, thjs: I wonder why matrimonial jurisdiction, 
which has heretofore been regarded as coming within the province 
of equity, should be transferred to the law section. Quite fre­
quently matrimonial disputes involve property rights and custody 
of children, small children, and it would seem to me that these 
subjects are appropriate for handling in a manner of equity, of 
conscience, rather than to the ordinary vicissitudes of a law action. 
Perhaps somebody has good reason-I don't know what it is-but 
I suggest that as I pass. 

The third paragraph provides that any justice of the Superior 
Court may grant prerogative writs, returnable in an appellate 
division which shall otherwise have original jurisdiction relating 
thereto. Thwe is some room· for c1oubt as to just what this 
means. Of course, it is clear that the Superior Court Justice would 
have power to grant a prerogative writ returnab~e in an app2llate 
division, but suppose he refuses to grant such writ, does the 
phraseology which says "which shall otherwise have original juris­
diction relating thereto" mean that in the event the Superior Court 
Justice denies the application, the applicant may then go to the 
appellate division and make application? If so, it would seem 
proper. I believe that it is in line with what can now be done 
in our present Supreme Court, but if it is merely meant by this 
wording, however, to indicate that the only place one could get 
a prerogative writ is from a Justice of the Superior Court and 
that the wording "otherwise have original jurisdiction" merely 
means that all the Appellate Division can do in the way of original 
jurisdiction is to hear and determine the matter, after the grant­
ing of the writ by the Su~p'erior Court .Tustic~e, I wou'd regard 
this as an undue narrowing of the present possibility of getting 
such a writ. 

It is observed that this para.graph also says "or the hearing 
may be in the first instance before a single justice, whose decision 
both as to law and fact shall be reviewable by the Appellate 
Division." This is assumed by me to mean that upon a13plication 
for a prerogative writ being made to a justice of the Superior 
Court, it would be within the power and jurisdiction of that 
justice to determine right then and there whether he would deter­
mine the matter himself, subject to appeal to the Appellate Division, 
or will make the writ returnable to the Appellate Division some 
of the time in the first instance. 
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It is assumed that the words "prerogative writs" would be 
interpreted so as to include whatever they may mean now, what­
ever writs now fall in that category. However, in looking the 
books over about this, I have observed that in some jurisdictions 
the words "prerogative writs" in a Constitution have been held 
to include in addition to what are ordinarily deemed as prerogative 
writs, other writs which are deemed prerogative because the 
sovereign people in their capacity as a State are parties to them. 
I offer it merely as a suggestion but perhaps it would be well to 
follow the expression "prerogative writs" with an enumeration of 
the writs which it is intended to include by this expression. 

In Re Thompson, 85 Equity 221, indicates that a prerogative 
writ is one that does not issue as a right but at the discretion of 
the court, but it also indicates that habeas corpus is a -prerogative 
writ and I conceive that habeas corpus should be a writ of right, 
unless the person is held in custody by authority of the Federal 
Government, in which case the Federal Government would have 
jurisdiction, a subject which need not be further discussed here. 

In 49 Corpus Juris, 1333, the note says of prerogative writs: 
"The principal writs of this nature are: (1) the writ of proce­
dendo; (2) the writ of mandamus; ( 3) the writ of prohibition; 
(4) the writ of quo warranto; (5) the writ of habeas corpus; (6) 
the writ of certiorari," and cross references are also given, which 
seem to indicate that injunction and ne exeat may sometimes be 
prerogative writs. On the whole, I think it would be advisable 
to indicate more specifically just what writs are deemed to be 
included by the term as used in this connection. 

It is noted that this paragraph indicates that the judge or 
court hearing the prerogative writ on its return shall determine 
ju such manner as the rules of the Supreme Court may p1w:cribe, 
rind without a jury, questions of fact arising therein. I see no ob­
jection to that provision, but we note that it only relates to the 
proceedings after the writ has issued. The silence about what 
~ball be the circumstances and considerations which ~hould ente:r 
into the issuance of the writs leads to the suppo~ition that they 
would issue under the same circumstances and for the sJme con­
sideration which would call for their allowance at the present 
time. The thought occurs that this might well be stated if such 
is the intent, or if there is to be some other intent, th1t the same 
!::hould be stated. The thought also occurs that if there is to be 
a revi:-:ion with respect to prerogative writs, some r0nsideration 
might well be given to liberalizing the practice, so that the i-ssuance 
of :;:;ome writs formerly deemed prerogative and discrrtionary 
would be a matter of right. It might be possible to draft some 
clause which would be a real new guarantee instead of the one 
in the 19th paragraph of the supposed Bill of Rights of the pro­
posal, which for reasons heretofore given is merely illusory. I 
have no other suggestion with regard to that paragraph. 
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MR. Sm-rnoEDER: The Chair wishes to announce that next week 
we will hear opponents and modificationists of the judicial Article, 
Article V, and if we complete that-hearing those who are present 
-we will proceed with Article VI. We will have a hearing on 
the judicial Article in September, after Labor Day, on a date to 
be set by the Committee subsequently, to hear those proponents 
and modificationists who have not yet been heard and who will 
not be heard next Wednesday. That is due to the fact that I have 
received numerous requests from lawyers and other citizens of 
this State who are away on vacation and who are unable to attend 
the public hearings between now and Labor Day. However, next 
Wednesday, beginning at 10 :30 A. M., we will continue with the 
opponents and modificationists of Article V and if we complete 
that, then we will proceed with Article VI. 

Thank you very kindly. 

(Adjournment.) 
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BRIEFS AND COMMUNICATIONS SUBMITTED AT THIS SESSION. 

BRIEF PRESENTED BY NEW JERSEY FARM BUREAU AND KEW JERSEY 

STATE GRANGE TO THE JOINT LEGISLATIVE COl\11\:IITTEE TO STUDY 

THE REPORT OF THE COMMISSION O:'f REVISIOK OF THE NEW 

JERSEY CoNSTITUTIOK. 

'I'renton, New Jersey 
July 29, 1942 

To the Members of the Joint Legislative Committee: 
This Article relates to the administration of justice-to juris­

prudence, "'rl1e science of what is just and unjust." It is un­
questionably the most important of the three divisions of the State. 
It is the particular division which defends citizens against the 
aggression of their fellows, and of their State. It is of the State 
but not strictly of the State's government. Every possible effort 
to maintain the purity of its personnel and the efficiency of its 
organization should be made. But its personnel depends upon 
the appointing pmver, and in providing this the electorate has 
the primary responsibility. But its organization is a technical 
matter. It hardly becomes farmers to advise. We think we know 
what we need, but should leave the method of its attainment to 
those special1y trained. 'rhat includes jurists and lawyers gen­
erally. They seem to agree that the present structure of our courtlll 
is bad, but they do not agree upon that which should be sub­
stituted. 'I'hat ·which the Commission recommends seems good to 
us. But the Bar Association now is considering a plan of its ovm. 
Their findings, when agreed upon, must have Yalne. Hovvever, we 
understand that a considerable body of la\vyers at present oppose 
both plans. 'I'hey insist upon preserving the integrity of the equity 
court. But disagreement among lawyers is not unusual, nor likely 
to be serious in its consequences. \Ve are told that they have been 
arguing this question for some fifty years, that more than forty 
years ago the then newly organized State Bar Associatfon nnder­
took to organize a nmvement for the revision of this Article. In 
1903, and again in 1909, their plans were regularly approwc1 b)' 
the Legislature and submitted to referendum. Each time they 
were defeated. \Ye also understand that during all these years 
there has been relatiYely little actual sustained effort to eooperate 
in an orderly manner to harmonize differences. 

Maybe in such a situation even a farmer may justify his own 
suggestions. Our suggestion is this--let really qualified ones 
actually take the time necessary to get together in a determined 
and serious manner, in a spirit of cooperation and, if necessary, 
of compromise, decide upon that which really seems the most 
efficient machinery for the determinahon of and the attainment 
of justice, not of some special interest. If this is clone we think 
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we can assure both lawyers and legislators that agriculture will 
give the plan enthusiastic support. We believe no economic or 
social group is more deeply interested in attaining strict and even 
justice than our rural dwellers generally-or repose greater con­
fidence in persons whose nature and training qualify them to 
speak. 

Furthermore, we han1 read not only the p:an submitted by the 
Commission now before you, but also the plan now before the 
State Bar Association. We also have heard at least some of the 
arguments for separate equity courts, and for courts of specific 
jurisdiction generally. As laymen we cannot see that the several 
plans are far apart. At least, we do not discern conftfoting funda­
mental principles. All seem to agree that a more orderly, less 
complicated, more speedy system is needed; that there should be 
fewer courts, cognizing similar issues, and provisions for the crea­
tion, when necessary, of additional courts cognizing dissimilar 
issues. All agree that there should be an independent court of 
appellate jurisdiction and we assume they agree that it should 
be composed only of the ablest and most honorable jurists avail­
able, learned not only in legal precedents but in social custom, 
and particularly in abstract principles of right and of justice. All 
seem to agree that there should be no place in any court for the 
bestowal of rewards for political service, for payment of political 
obligations, or for personal advantage of any person or group. 
All seem to agree that as society becomes increasini.rly complex, its 
several parts become more highly organized, demanding special 
juridical training for their study and cart>. arnl that justice to be 
effective must be not only accnrate, but speedy. 

Why may not the committee of the State Bar Association in 
charge of the subject there; the Commission who prepared the 
plan now before you; and a committee representing those lawyers 
who seek to preserve the distinctive and efficient featnres of our 
equity court, appointed by an independent agency, perhaps, by an 
eminent member of the bench or the .bar· known to be opposed to 
the loss of the Chancery Court, be constituted a joint commission 
to be speedily convened, with determination to have something 
mutually satisfactory for immediate consideration of the Legisla­
ture. In that ,-my, the major conflicting interests might be brought 
together in a convention with a will to achieve, and with reason-. 
able expectation of speedy success. 

There is one recommendation of the Commission, the principle 
of which we oppose. It is arbitrary retirement of judges at seventy 
years of age. The idea of compulsory age retirement of anybody 
so long as they can work efficiently is offensive to us, and we 
believe to thoughtful persons generally. This is true where the 
retirement is the result of contract. It is particularly true where 
it is in consequence of political decrees. Then it becomes despotism. 
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It cannot be defended as a health measure, since it probably 
shortens more lives than it prolongs-especially worth while lives 
-and withal, deprives them of the inestimable happiness of work. 
It cannot be defended as an economic measure, since it impedes 
rather than promotes production, and deprives men and society of 
rightful wealth. Among progressive people there can be no such 
thing· as over production. The evil complained of is not over 
production but inefficient distribution; and that is intensified 
through decreased production. It cannot be defended as a scientific 
measure, since science has not yet found' a way to standardize 
personal energy or to measure or appraise its economic value. 
Science has found that it is not measured by years of life. It can­
not be defended as a beneficent measure, since in making a place 
for young men it deprives them of the opportunity and the ex­
perience of makiug plal'es for themselws. Success in such cases 
comes to them as a gift, not as an achievement-and achievement 
is a divine endowment. Some men, and almost all good judges, 
are at their best after seventy, possibly not alwa~·s for as many 
hours a day, but for even better ·work. Some are worn out long 
before seventy. Some newr haw been of much value. It a11 de­
pends upon the individual. To make rules, particularly to legis­
late upon such matters, is to attempt to usurp divine prerogatives. 
It is only another pro(luct of immature, altruistic thinkers who 
never have learned to distinguish between the boon of work and 
the bane of overwork-a distinction which speedily must be made 
if we are to escape el'onomic degeneration and social decay. Let us 
not incorporate such mischievous ideas in our Constitution. I.1et 
us rather strive to remove them from our statutes, and from retire­
ment systems of employers. Compulsory retirement sometimes may 
be necessary but mere arbitrary retirement never. 

Respectfully submitted, 

NEW JERSEY F ARl\I B UREA u 

H. Earl Probst, Secretary. 

NEW ,JERSEY STA'rE GRA)JGE 

D. H. Agans, Master. 



PUBLIU HEARING 

August 5, 1942 

Morning Session 
on 

Proposed Revision of the New Jersey Constitution 
Article V. "Judicial" 

The Joint Legislative Committee appointed pursuant to Senate 
Concurrent Resolution No. 19, passed June 15, 1942, convened in 
the Assembly Chamber in the State House at Trenton on W ednes­
day, August 5, 1942 at ten-thirty o'clock A. M., for the purpose of 
holding a Public Hearing in connection with the Proposed Revision 
of the New Jersey Constitution (1942) pursuant to announcement 
previously made. 

The following members of the Joint Committee were present: 
Hon. Manfield G. Amlicke (presiding), Hon. John M:. Summerill 
Jr., Hon. Dominic A. Cavicchia, Hon. Vincent S. Haneman and 
Hon. Mildred A. Preen. 

The Chairman opened the Hearing and the Hearing proceeded 
as follows: 

MR. AMLICKE: The public hearing will come to order. 
At the time of our last adjournment, Mr. Chance was talking 

in behalf of the opponents to Article V. I will now call upon 
Mr. Chance to continue. 

MR. CHANCE: Mr. Chairman, members of the Committee: I 
had just about gotten down to Section IV of the Article at the 
time of adjournment. As an introduction to what I am about to 
say, I want to add one more thought to the fact that I feel that 
the summary, or explanation rather, as given in the report of the 
Commission and by some of the speakers, overdraws the supposed 
difficulties and imperfections of the existing system. For instance, 
I recall one of the speakers having told about how the new proposed 
court was to do away and consolidate and combine in one place 
all of these courts, Common Pleas, Oyer and Terminer, Orphans' 
Court, Quarter Sessions, S'pecial Sessions, and with the appropriate 
pause after the mention of those, it seemed there was to be some 
great elimination of a whole lot of judiciary. As you know, all of 
those courts need one judge and all of the same jurisdiction would 
have to be carried on under the new system. 

Yesterday afternoon I was fortunate enough to receive a copy 
of a report on the constitutional courts of the State of New Jersey 
by Ralph R. Temple. I will reserve until September, when you 
are to have the later meeting about the judicial article the de-

335 
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tailed comments which I have to make ·with regard to that report. 
I note merely, in passing, that I see that the letter of the Chair­
man of the Commission suggests that this should be read by all 
who are sincerely interested in the irnprnvement of our constitu­
tional courts as presently organized ancl administered, and as I 
read the report I find also that there is more discussion about what 
the present courts are than any suggestion with respect to struc­
tural change. 

·with this foreword, I pass directly to the fourth section of the 
revision, the proposal. The first paragraph of this section provides 
that: 

"l. There shall be established in the Superior Court at 
least two appellate divisions. Each appellate division shall 
consist of three justices of the Superior Court designated by 
rules of the Supreme Court who shall hear appeals from des­
ignated sections of the Superior Court and such additional 
appeals from inferior courts as may be provided by law. 
Such justices shall be annually assigned for that purpose 
by the Chief Justice of the Supreme Court." 

In view of the fact that appeals to the Supreme Court will be 
allowed only in the very few types of cases that I have mentioned, 
plus the other ones where you can get some judge to agree that 
you can take it up or have a dissenting opinion, this appellate 
division would really be the court of last rernrt in the vast majority 
of cases, and it seems that perhaps a court which, in all practical 
purposes, is a court of last resort should consist of more than three 
judges. 

Having been accustomed to the numerous judges of the Court 
of Errors and Appeals, with an intermediate appeal with three 
Supreme Court Justices in the Supreme Court on certain matters 
coming up from the lower courts, the thought of dropping down 
to an appeal to three judges seems to be a yery decided drop. It 
is to be presumed, within reasonable limitations, that there is 
more likelihood of a slightly larger court getting a correct under­
standing of the pertinent issues and law. To many litigants, a 
case which does not involye any constitutional question, or which 
is not a capital case, may IH'Yertheless mean much. 

I have not made any study as to how any three-judge court 
such as suggested has made out in corresponding jurisdiction, nor 
have I had time to do so. Neither does the explanation of the re­
port tell where such a tribunal has been tried out in any State. 
Perhaps if I were informed as to this, my views might be different 
but without any further information that I have been able to 
obtain, I feel that it would be decidedly better to have the appel­
late division larger than three judges. 

The second paragraph of Section IV, allowing appeals from 
orders, does not suggest any particular comment except that I 
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think it might be well to indicate whether it is intended that the 
appeal from an order should be directly after the order is made 
or whether it should await final judgment. 

The third paragraph inclicates t11at tlw a1)pellate division order 
and judgment shall be final, subject to appeal to the Supreme 
Court, which may be taken only in the instance previously men­
tioned. Now, it is my personal -view that the right to go to the 
Supreme Court should not depend 011 the presence of a dissenting 
opinion or upon any judge's certification. I mentioned that before. 

I trespass upon what I am going to say in September about this 
report of the constitutional courts to note that it does reveal in 
there a decided drop in the amount of litigation, not merely as to 
litigation in the lower courts but in appellate courts. 'rhere being 
this decided drop, it shows that there is not likely to be an over­
worked appellate division, not likely to be an overworked Supreme 
Court, if you set up this plan. rrliat being so, it emphasizes in my 
mind the importance of the thought that I expressed before, that 
if you are going to give a man an appeal, giYe it to him as a matter 
of right, rather than make it conditioned on any dissenting opin­
ion or any consent of the ~upreme Court or the consent of the 
lower court. I know that in New York they have some such pro­
vision as is sug·gested here, but the litigation is so much more 
frequent in New York perhaps there may be some reason for lim­
iting appeals there which the current history of the trend in liti­
gation in New Jersey cloes not reveal. 

The fourth paragraph allows apprllatr c·cmrts to review the 
weight of the evidence and determine whether the verdict is exces­
sive or inadequate; and to reverse in appropriate casef.I. I consider 
this very desirable. It eliminates one stage of legal manoeuvre, 
which frequently takes place under present practice. Now when 
the party who loses the verdict feels that the verdict is against the 
weight of the evidence or that the verdict is excessive or inade­
quate, he must first take out what we la\vyers call a rule to show 
cause before the trial judge and then he goes before the trial judge 
and argues any questions about \veight of the eYidence or excessive­
ness or inadequacy of the verdict. In due course this is decided. 
Then if he is not satisfied he has to start all over again with an 
appeal on any errors in the record. Sometimes the trial judge, 
upon being applied to for a rule to shmY cause, may refuse to re­
serve the exceptions taken at the trial, and as exceptions are nece~ 
sary to appeal, counsel is then placed in the position where he ha~ 
to decide whether the exceptions are worth more than a right to 
argue weight of the evidence or amount of damages. The provision 
in the proposal would throw the whole controversy into one appeal, 
and I think would save time and expense, besides eliminating 
possible questions of waiYer or the necessity to decide upon what 
course to take. 
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Coming to Section V, headed Judicial Officers, the first par­
agra ph of this Section prescribes that the Justices of the Supreme 
Court and Superior Court and courts of inferior jurisdiction, ex­
tending to more than one municipality, shall be appointed by the 
Governor by and with the advice and consent of the Senate, and 
that the Legislature shall provide by law for a uniform method of 
appointment of all other judges. I offer no objection to such a 
provision. 

The second paragraph of the Section would require one year's 
service as a Justice of the Superior Court as a qualification of a 
Justice of the Supreme Court. It would further require that a 
,Justice of the Superior Court be a counselor at law in good stand­
ing of at least ten years. Of course, the provision about being a 
counselor for ten years means that the man must be a lawyer for 
at least thirteen years before he can be a Superior Court Judge, 
since he has to be at least three years an attorney before he can 
take his counselor's examination. Far be it from me to minimize 
the value of experience, but experience has different results on 
different people, and I would not undertake to say whether it 
should take thirteen years a lawyer, ten years a counselor, or some, 
other time to qualify one to be a judge of the proposed Superior 
Court. 

':I1he other requirement that one must be a Justice of the 
Superior Court at least one year before he could be eligible for 
Justice of the Supreme Court does not seem to be of particular 
value. 'l'he theory of course is that the one year in the Superior 
Court would be a sort of apprenticeship and might make the judge 
more at home in the judicial atmosphere and better a b1e to handle 
himself. Perhaps it is thought that he might within a year dem­
onstrate whether he had the proper treatment to bold judicia I 
position. '11lie difficulty that I see about this line of tl10nght is 
that the Superior Court is to be a different type of tribunal from 
the Supreme Court. The Superior Court would be primarily a 
trial court, whereas the Supreme Court would be an appellate 
court, ·with its jurisdiction chiefly made up of capital cases aucl 
cases involving constitutional law. One can conceive of a man 
qualified by education, experience and temperament for the 
duties of a Supreme Court Justice, who would be entirely unsuit­
able for the presiding officer of a trial court. The Supreme or 
Appellate Court would permit of deliberation, research and reflec­
tion before making a decision. There would be opportunity for 
conference with associate justices. In a trial court decision must 
be immediate or nearly so, and there is no opportunity, or scarcely 
any, for research or reflection. The trial would never end if the 
judge took time out to look up the answer every time alert and 
combative counsel made an objection. 

I recall one time haying spoken with former Governor Silzer. 
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at that time a judge, as to the qualifications of a trial jadge 
and the qualifications of an appellate judge, and the way in 
which Judge Silzer, later Governor Silzer, expressed it, the mat­
ter is so much in point that I wish to repeat it. I had voiced 
similiar views to those which I have just expressed here, and 
.Judge Silzer said, "Yes, the trial judge has to hit the ball 
when she goes over the plate." Of course, the baseball enthusi­
asts will grasp the significance of that. It means he's got to be 
right then and there, whereas in an appellate court he can take 
his time, study the briefs, and reflect and talk with his associates. 
Moreover, a trial judge has disciplinary problems that never occur 
in a court of appeals, as anyone knows who has had trial experi­
ence. All of these considerations mean that some men would make 
good appellate court judges who would never be good trial judges. 
I think this requirement had better be eliminated, and that reli­
ance should be upon the Governor using discretion in the nomina­
tion and the Senate using discretion in the confirmation. 

The third paragraph allows Supreme Court .Justices to hold 
office during good behavior, gives Superior Court Justices seven­
year terms in the first instance, and if reappointed to hold during 
good behavior, all subject to the concluding sentence that no judge 
should continue in office after he had attained the age of seventy 
years. Well, I don't know about that seventy-year requirement. 
I remember about the fourth of May, I guess it was, I was up in 
Hunterdon County trying a case, and I was representing a gentle­
man about seventy years of age. My opponent, feeling he had a 
very bright idea about how old the gentleman was and that he 
shouldn't get very much money because he was about ready to 
pass out anyhow, rather sarcastically said, "Mr. So-and-So, you are 
seventy years old, aren't you?" I hadn't anticipated the question 
so I hadn't done any coaching on the thing, but the man didn't 
need any coaching; he was seventy years old and didn't need any 
coaching. He said, "Yeah, what of it? Me mother's ninety." So, 
I don't know what to say about the seventy years. I believe that 
that is the age in New York at which they do retire the judges. We 
have heard a lot of recommendation that men should stop being 
judges at seventy bilt I have heard a lot of enthusiasm about 
Justice Holmes, who lived to be considerably older than that and 
who is supposed to have retained great faculties at a later age. I 
pass that on to the judgment of others. You know as much about 
it as I.do. 

Tenure during good behavior has been deemed desirable in the 
Federal courts. \Ve have never had it in New Jersey. Of course, 
it removes any temptation to the justice to allow his judgment to 
be warped by political considerations or the fear that he might 
not be reappointed, or any sort of influence of the kind, and on the 
other hand, sometimes if men think they can't be disposed of they 
have a tendency to get a little arrogant. I prefer not to express 
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any opinion on this subject, also. My inclination and the prepon­
derance, I would say, of my view is that I think the good behavior 
is a good idea. I shall reserve for comment in the discussion o;f 
Article VI about impeachment certain other words in this particu­
lar paragraph about the issue of good behavior, because I feel 
the issue of good behavior is somewhat related to impeachment and 
I would like to pass oyer until I discuss Article VI what I have 
to say about that. 

No objection particularly is stated by me to the fourth, fifth 
or sixth paragraphs of the section, but as I indicated earlier in 
the discussions at the last hearing·, I would strike "gainful" out 
of Paragraph 5. Corning to Section VI, Administration, the only 
paragraph of the sixth section, Administration, on which I will 
comment are four, five and six. 

One aspect of four has already been mentioned. rrhe para­
graph provides that whenever the Supreme Court fails to hear 
a case within two months after appeal is perfected or fails to 
decide a case within two months after argument and submission, 
the Chief Justice shall rertify that fact to the Governor and the 
Governor may thereupon appoint a special term of the Supreme 
Court from among the Justices of the Superior Court to exercise 
concurrently the jurisdiction of the conrt nntil the delay is cured. 

I have already said I think the Chief .T nstice rather than the 
Governor should appoint any special term deemed nrcessary but 
regardless of who should appoint such special term, it is my belief 
that circumstances might make a delay of more than two months 
reasonable and that even if the Governor is to be allowed to 
appoint such a special term it should be left to the Chief Justice 
to determine whether, under all the circmnstances, there is any 
need for one. 

One of the speakers earlier said he didn't see how it wonld be 
possible for a special term which was appointed to hike over any 
case which is pendin~. I don't see anything in the: phrasei.)logy 
here which would limit this special term, that would be called, 
solely to new cases, and I don't see where he gets the idea it 
wouldn't be possible for one of these special terms to take over a 
particular case even though it had already been started. 

As to the fifth paragraph of this section about special judges, 
it is noted that it is only upon request of the Chief Justice that 
this kind of a judge could be nominated and appointed for not 
exceeding a year wheneYer and so long as any court fails to try or 
hear any case within two months after notice of trial has been filed 
or an appeal therein perfected or fails to decide any case within two 
months after it has been argued or submitted. If there are to be 
a~1y special judges, we think their appointment should be condi­
tioned upon request of the Chief Justice, but we also think this 
paragraph places too much emphasis upon two months. It may 
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be noted in passing that in recent years the bulk of litigation 
has involved a good bit of automobiles cases, and with less auto­
mobiles on the road there is likely to be less of this type of litiga­
tion, and federal tribunals are taking over many fields formerly 
deemed State matters. The report that I am to discuss later shows 
what a decided drop -e'here has been in litigation, so I haw Yery 
much doubt whether there is now, or 1vill be in the near future, 
any need for these provisions of Paragraph 5 about this kind of 
judges. 

It is assumed that the report mentioned in the sixth paragraph, 
which the Chief Justice shall file with the Governor and the Legis­
lature, would be substantially the same document as is mentioned 
in the second subdivision of the first paragraph of Section VI; 
that is, the assistant to the Chief Justice would get up some kind 
of report of substantially the same thing. It seems to me that this 
is a desirable provision. I thfok this is a desirable provision, to 
have a report of that type to show the Governor and the JJegis­
lature what the administrative situation is in the courts. 

I have said before that I see no good reason why the sribject 
of judicial reform, if desirable, cou1d not properly be submitted 
to the people separately from other provisions, despite the Com­
mission's recommendation that submission of the revised Constitu­
tion shall be in such form that the people will vote for or against 
the document as a whole. It seems to me it is a separable article 
and can be separated. A lot of people might want court reform 
who don't want a lot of the other things mentioned. rrhis could 
be and should be separated. 

This completes the review of the text itself but I should like 
to note that as early as 1931 the Manufacturers Association of 
New Jersey recognized the importance of the problem of revision 
of the judicial system and jury reform in this State. At its annual 
convention in that year, held in Atlantic City, it had the favor 
of an address by the Chairman of the Judicial Council of the State 
of New Jersey. At that convention the Association adopted a 
resolution which heartily approved the aims and objects of the 
Judicial Council in respect to the matter mentioned as they were 
then outlined. 

That you may be advised as to what the Judicial Council then 
thought, I may note that by its report to the Legislature on May 
31, 1932, it proposed certain amendments to the Constitution which 
would provide for an independent Court of Appeals, consisting 
of a President Justice and six Associate Justices; the Supreme 
Court as now constituted, except that its original common law jur­
isdiction in actions of law should be transferred to the Circuit 
Court; a Circuit Court which would possess the original jurisdic­
tion theretofore vested in the Supreme Court in actions at law and 
the jurisdiction theretofore vested in the several Circuit Courts; a 
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Court of Chancery with Vice Chancellors to be appointed by the 
Chancellor, subject to confirmation by the Senate; and a County 
Court in each county with all the jurisdiction theretofore vested 
in the Court of Common Pleas; Orphans' Court; Court of Oyer 
and Terminer; Court of Quarter Sessions and Court of Special 
Sessions. The proposed amendments provided that the Prerogative 
Court be abolished, and that judgments of the Supreme Court, in 
the exercise of its appellate jurisdiction, should not be appealable, 
except in cases where the Supreme Court might allow an appeal to 
the Court of Appeals or where the Court of Appeals might allow 
an appeal from the Supreme Court. 

A lot has taken place since the Judicial Council so reported, 
and I do not know how our Association would regard a similar pro­
posal if it were made now. Personally, I still maintain that same 
view that if you are going to allow an appeal, it should be as a 
matter of right. 

The only other related matter that I wish to mention is the im­
portance of providing for judicial review of administrative de­
cisions, if there is to be any revision of the New ,T ersey Cons ti tu. 
tion. No one could have foreseen in 1932 the strides which have 
been made by administrative agencies in this country or the pur­
poses to which so-called administrative law would be directed. At 
least the Manufacturers Assocjation of New Jersey did not so far 
foresee. · 

John Dickinson, professor of law of the University of Pennsyl­
yania, also general solicitor of the Pennsylvania Railroad Company, 
speaking at an institute on Administrative J_,aw and Procedure 
under the auspices of the American Bar Association on September 
13, 1940, summed up the conceptions and objectives entertained by 
the devotees of so-called administrative law in the following words: 

" ... a view is beginning to crystallize, largely among 
government officials and those more immediately associated 
with them, to the effect that administrative action in the 
field of private conduct, and more particularly business and 
economic conduct, is not, ais hitherto has been generally 
supposed, for the purpose of policing and regulating such 
conduct so as to make it conform to a standard of legislative 
requirements, but on the contrary, is for the purpose of sup­
erimposing governmental management over, and in substi­
tution for, private management. On this view, the guiding 
consideration of administrative action is not to secure, 
through the flexibility incidental to such action, more effect­
ive conformity by individuals to lines of conduct prescribed 
by the Legislature, but is instead the far broader one of 
making the individuals who are subject to the regulation do 
from time to time whatever the administrative body regards 
as conducive to the proper management of their affairs. 
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Clearly, if such a view is taken, most of the thinking which 
has hitherto been applied to the scope of administrative 
action and the relation of that action to its statutory basis 
becomes irrelevant. A far broader field of discretion opens 
up before the administrative agency than would be permis­
sible if its functions were regarded as confined within the 
four corners of particular legislative mandates, no matter 
how vaguely stated. Clearly, for example, if a body em­
powered to regulate rates conceives its mandate as not merely 
to establish rates which are fair as between the utility and 
its patrons, but rates which in its managerial judgment will 
accomplish some result that for the time being it regards as 
for the good of the industry, the type of considerations 
which it will then be entitled, and indeed required, to apply 
include little or nothing that can properly be passed upon 
by a court whose function is to delimit spheres of competing 
interests in accordance with principles of justice and fair 
play between man and man. 

Associated with this new conception of admini~trative 
power, and closely related to it, is a novel and interesting 
conception of the relation of the administrative agency to 
the statute from which it derives its authority. The hitherto 
accepted view upon which all the decisional law has been 
based is that a statute, no matter how broadly and vaguely 
expressed, does not merely carve out a field of action for the 
administrative agency and prescribe a direction or directions 
for its activity, but also sets an end-limit to those activities 
beyond which they may not lawfully go. To adhere to the 
figure, the agency is circumscribed on all sides by a bound­
ary of law, and the courts, in the exercise of their power of 
review, have the function of defining these boundaries and 
restraining the agency within them. The newer theory is a 
different one. To change the figure, it views the statute as 
an open-end instrument which brings the agency into ex­
istence, proje_cts it in a certain direction, and then authorizes 
it to go as far in that direction as it pleases in its own un­
fettered discretion. Obviously, if this view is taken there is 
again little if any function left for judicial review. The 
only limitation upon the administrative authority is the 
supposed purpose of the statute, which is so broadly con­
ceived as to lay no basis for judicial reasoning, and to con­
vert all issues into issues of policy which are clearly more 
proper for decision by the administrative agency itself or 
by the Legislature than by the courts. 

So far these views have attained no wide acceptance 
either in the profession or among the public generally, 
which hardly knows of their existence, but they are already 
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widespread among goyernmental administrators themselves. 
Their adoption would render the discussion of judicial re~ 
view simply irrelevant; but it would at the same time render 
irrelevant and obsolete, at least in the field of governmental 
action, most if not a11 of what has hitherto been understood 
as law." 

And I may note that the report of the Special Committee on 
Administrative Law of the American Bar Association said of the 
theories so outlined by Mr. Dickinson: 

"Any such theorif.s of government are simply totali­
tarianism run riot.'' 

You will find that in Volume 66, Reports of American Bar As­
sociation. I think it is just last year's volume. 

And do not think that this proposed revision is contrary to the 
theories which Professor Dickinson thus exposed. As I pointed out 
when we were considering the third paragraph of Article II, this 
proposal would allow administrative agenc:es to effectuate "declared 
general standards or principles" instead of "defined standards and 
policies'' which the Court of Errors and Appeals now regards as 
the limit of administrative action, as is shown by 126 New Jersey 
I.Jaw Reports, 314, at page 321. This supposed limitation of gen­
eral principles, general standards, instead of defined ones, would 
allow what Mr. Dickinson referred to as "an open-end instrument 
which brings the agency into existence, projects it in a certain 
direction, and then authorizes it to go as far in that direction as it 
pleases in its own unfettered discretion." 

Mr. Dickinson also said: 

"The possibility of review suspended over the administra­
tive agency, like the possibility of bringing suit against a 
party to a contract, operates in actual experience as no 
other tool which social invention has discovered to restrain 
the tendency to arbitrary action by keeping vividly before 
the mind of the administrator the fact that he is supposed to 
conform to requirements which the courts have laid down in 
previously decided cases and to confine his activities within 
the sphere which such decisions have marked out for him. 
In other words, the effectiveness of review is not so much 
that it will be applied in the particular case as that it 
creates an administrative attitude which minimizes the 
necessity of its being applied." 

I am firmly convinced of the importance of guaranteeing effec­
tive judicial review of administrative determinations and am also 
convinced that Article II, Paragraph 3, instead of placing an ad­
ditional limitation on action by administrative agencies, would 
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liberate them from the necessity of confining their activity within 
defined standards, as they now must do. 

Daniel Webster once said: "The contest for ages has been to 
rescue liberty from the grasp of executive power." And one way 
to aid liberty in this regard is to cut the third paragraph out of 
Article II of the proposal, and insert in Article V a provision 
guaranteeing judicial review as to law and fact over administra­
tive determinations. 

1\'IR. CAVICCHIA : Mr. Chairman. 
MR. AMLICKE: Mr. Cavicchia. 
MR. CAVICCHIA: I would like to ask Mr. Chance several ques­

tions. I made several notations last week while he was speaking. 
MR. AMLICKE: Will you submit, Mr. Chance? 
MR. CHANCE: Oh, sure. You know something-I guess I won't 

say it now-I was going· to say something about how much easier 
it is to ask questions than to answer them. 

MR. CAVICCHIA: Mr. Chance, I was very much interested last 
'veek in your opening remarks, because it seemed to me that when 
you spoke at the original hearing what you said was so interpreted, 
not alone by myself but by others here and, if I might properly 
judge from general conversation, in the public press, that you were 
representing interests at these hearings which were opposed to 
constitutional revision, but last week you were very, very careful 
to point out that you were not to be taken as opposed to revision, 
but that anything you might say by way of opposition was merely 
to afford general discussion at these hearings. I take it, therefore, 
in a word, whereas in the beginning you started out as a fervent 
oppositionist to constitutional revision, by last week you had so 
changed your attitude that it could be construed as one ot shall I 
say, apostasy or relinquishment of a previously declared position? 
Am I right in that? 

MR. CHANCE: I think perhaps the best way to answer yon is 
to refer you to the very beginning of my statement on the opening 
day, where, after getting up, I said I was happy and honored to 
address this Honorable body in behalf of the Manufacturers Asso­
ciation of New Jersey concerning the proposal for a new Constitu­
tion of our State. Now then, in the second paragraph of my re­
marks on the first day I said this: 

"The management of the Association, represeutinµ: as it 
does such a large part of the industry and citizenry of this 
State, have felt that the Association should be represented 
at the discussion of a matter of such vital importance as a 
revision of the basic and fundamental law. They have not 
authorized me to commit the Association finally to any atti­
tude or course of action in advance of the determination of 
this Committee as to whether you will recommend the suh-
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mission of all or parts or none of the proposal to the con­
sideration of the electorate. My position in opposition to 
the proposal is that I shall, with your premission, explore 
and review the significant features of the proposal, in the 
hope of aiding you in your decision as to what action or 
inaction you will report and recommend." 

I guess that is enough of it. 

MR. CAVICCHIA: That is enough, Mr. Chance, but if my recol­
lection serves me correctly, that wasn't at the first hearing; that 
was at the second hearing. I think that is when you were beginning 
to-

MR. CHANCE: That is the first time I talked. 

MR. CAVICCHIA: All right. The reason I bring that up is that 
last week you said the trouble with some reformers is they pick out 
of something that which is good for their cause. Now, as a matter 
of fact-

1\fa. CHANCE: I don't withdraw that. 
MR. CAVICCHIA: You don't withdraw that, but you were guilty 

last' week of the very same thing, and I am trying to connect that 
up with your position with regard to revision, because when you 
pointed out that the concurrent resolution g·ave this Committee the 
authority to conduct hearings for the purpose of listening to public 
sentiment on the document proposed by the Revision Commission, 
you only went so far as that point and failed to read further that 
"the Joint Committee shall ... report to the Legislature the result 
thereof, to the end that the I_jegislature may be informed of the 
public sentiment of the State as to the various proposals for 
changes in the fundamental law of the State made in said report 
of the said Commission." That isn't the thing-I think that is 
what you quoted up above there. 

MR. CHANCE: ·what I quoted was the title of the resolution. 
lVIR. CAVICCHIA: I think the part I have just read is what you 

quoted, but you failed to quote that the Legislature should ascer­
tain also the sentiment of the people of this State as to whether or 
not they desire the fundamental law of this State to be changed. 
In other words, the function of this Committee is not particularly 
to collect sentiment with respect to the proposal of the Commission 
or the proposals of the Commission. The function of this Com­
mittee is also to determine whether there is sentiment among the 
public for any changes in the fundamental law of the State. 

lVIR. CHANCE : ""\V ell, I have already told you a lot of ways I 
think would be improvements. 

l\iR. CAvrccnrA: Now, on the question of revision by amend­
ment, you have indicated that if revision is necessary it could bB 
done by amendment. 
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MR. CHANCE: I propose to say a lot more about that, too, w1ien 
we come over to the article that is headed Amendment. 

MR. CAVICCHIA : Mr. Chance, do you think it is as easy to 
change the Constitution by amendment as it is by a thorough revis­
ion after comprehensive study, as is being made at the present? 

MR. CHANCE: Yes, I think you have a whole lot more chance 
to get anything over if you submit separately separable propo­
sitions. If you submit this whole thing as a whole, everybody who 
has a kick will have to vote against the whole thing to carry out his 
kick, and I think that you have much more chance of getting sub­
stantial changes if you submit it in sections or articles ·which are 
separable, rather than a wholesale business, to say nothing about 
the legality of the proposed submission which I shall also discuss 
when we come to Amendments. 

MR. CAVICCHIA: Mr. Chance, do you know how many pro­
posals have been made in the past to change the Constitution by 
amendment? 

Mn. CHANCE: No, but I know that nobody ever suggested this 
one before. 

MR. CAVICCHIA: Well, would it enlighten you if I tell yon about 
one hundred proposals have been made in the past to amend the 
Constitution, and that less than twenty of them ever reached the 
people for vote at only seven separate elections? In other words, 
I am trying to bring out now what the difficulty has been as 
against your avowal that it is easier to make the changes by 
amendment. 

MR. CHANCE: I am telling you it isn't easy to make the 
change any way, and it wasn't designed or intendell that it wonl(l 
be easy to change. I don't know-just what is your question, 
now? 

l\!J:R. CAVICCHIA: My point is that these changes which are de­
sirable in order to effectuate responsible and efficient government 
are apparently not understood by the people by employment of 
the amendment process. That has been the experience of the past. 

l\!J:R. CHANCE: Well, if we have a government of the people, 
only those things which are understood and desired by the people 
should be put into amendments. 

l\!J:R. CAVICCHIA : Do you think it would be easier for the people 
to vote on the whole judicial article, which, generally speaking, 
l'.Onstitutes a one-third portion of the Constitution, than it would 
be for them to vote on a thoroughly revised Constitution contain­
ing changes in the coordinate branches of the Government? 

l\!J:R. CHANCE: I think the judicial article is separable from the 
others. I think that there are many people who feel there is a 
need for judicial chani.te, and I think that many people, if that 
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were put up to them, would vote in favor of that particular thing, 
whereas if you put the whole draft that we have, from start to 
finish, they would vote against taking it as a whole. They would 
rather get along with what they have than to have their Senators 
taken away from them, for instance, by this clause that I spoke 
about, where the Governor could send the thing in and you had to 
get the joint resolution repudiating the Governor's action; other­
wise, you would have a law without the Legislature agreeing to 
it. I am firmly of the belief that New York State followed the 
right procedure when they submitted the last amendments that 
they made-I think they called it a revision. They submitted not 
one whole thing but article so-and-so, article so-and-so, and they 
separated out the separable things and let the people vote on the 
separable things, and I think apart from any question of legality, 
that that is the wiser way unless you can say that an existing Con­
stitution is a lot worse than I am prepared to say New Jersey's 
existing Constitution is. 

lVIR. 0AVICCHIA: Mr._ Chance, you made a point last week and 
today in connecton with the provision here about the Governor 
having the right to appoint a special term. 

MR. CHANCE: Yes. 
MR. CAVICCHIA: Your point 'vas, "Keep the Governor ont of 

that phase of the Judicjary." 
}\fa. CHANCE: That is right. 
MR. CAVICCHIA: Now, then, I take it you are for a complete in­

dependence of the judicial branch of the Government as against 
the executive and administrative. 

J\fa. CHANCE: Well, if you will point to any trespass upon that 
proposition you have in mind, I will tell you whether I am for 
that or not. 

MR. CAVICCHIA: vVell, last week or the week before, when you 
deplored the provision here for removal from office of incompetent 
heads by the Governor, saying that removal should be only after 
trial before a court, and I brought up the question of keeping inde­
pendent the coordinate branches of the government, you then 
·wanted to intermingle the one with the other. Now today-

l\IR. CHANCE: How did I do that? I don't recall that. 
J\IR. CAVICCHIA: Because you felt these office heads should be 

brought in before a court in order to try their cases for removal 
for incompetency and therefore, in effectuating that, you would 
have to bring the executive department before the judiciary and 
make the executive in a sense answerable to the judicial process. 
Now, you are laying stress on keeping the executive out of the 
judicia1, insofar as appointing special terms of the court is con­
cerned. I mean, I don't reconcile your points, and this goes back 
to my orjgjnal observation that you, yourself, are using or pick-
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ing out those things which are favorable to the case you are trying 
to present at this hearing. 

l\lfa. CHANCE : I will admit I am not trying to prove this thing 
is a good Constitution you are proposing-I don't deny that at all 
-but, coming back to what you said about removing an incompe­
tent officer, the trouble with that one is you assume the incompe­
tence. What I say is it has been recognized in the course of our 
judicial history to be a judicial question as to whether or not the 
man was in fact incompetent and should be removed, and that I 
don't concede that because some Governor some time says some 
man is incompetent it is necessarily true. 

MR. CAVICCHIA: Mr. Ju:-;tice Bodine only yesterday di(l not 
a~ree with the view you now express. 

l\lfa. ·CHANCE: Oh, yes, Justice Bodine agreed with just what 
I said if you will read back there where I said that the case of Gaul 
vs. J.llcCran was not at all inconsistent with my proposition because 
in that case the Governor was given pmver to remove, not because 
it was any executive function to remove, but because the Legisla­
tlue had vested in the Governor this power to remove, in that case 
the Commissioner, and just so, as I have read by the newspapers­
! haven't .J ustiee Bocline's opinion, but as I read by the nevvs­
papers what is supposed to have taken place, whether correctly 
or not is not for me to say-the Legis1ature vested in the Governor 
power to remove certain local officers under certain circumstances, 
and as I read the newspaper about the opinion, Justice Bodine 
helcl that the Governor had done what the Legislature had set 
up as the thing for him to do and that he had done it in accord­
ance with what the Legislature had said ·was the way to do it, 
not because of any supposed inherent executive power, but because 
he was doing something the l.Jegislature empowered him to do. 

Mii. CAvrccmA: Let's conelnde this by my asking a pointed 
question, Mr. Chance. Do you represent a sentiment for revision or 
do you repre:-;rnt a sentiment against revision? 

l\IR. CHANCE: I would prefer to let my remarks made up to 
date, plus· those I shall make in the future, speak for themselves 
and be their own interpreter on that. 

MR. CAVICCIIIA: rrhat is all I have to ask, Mr. Chairman. 
l\IR. AMI.JICKE: Is there anyone else who wishes to be heard in 

favor of the proposed Article V? I think Mr. Paul asked for that 
permission. 

l\IR. PAUL: Mr. Chairman and Members of the Committee, since 
the last hearing of this Committee, the report on the State Judiciary 
by Dr. Ralph R. Temple has been published. Had that been avail­
able last week, the proponents would have commented on it at 
length. I have no intention of commenting on it at length today. 
I would like to make just one very brief observation in connection 
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with this report and particularly page 9 (p. 1058-1059). I have 
glanced through it briefly and I am struck by the fact that a great 
many of the recommendations of Dr. Temple in this most interest­
ing report cannot be effected without Constitutional revision. A 
great many of the other recommendations can be more effectively 
accomplished only by Constitutional revision, and it is just with 
that thought, Mr. Chairman, for the matter of the record, I would 
like to mention this report at this hearing. I will not take your 
time any longer. 

MR. AMLICKE: Are there any others who wish to be heard in 
opposition to the proposed Article V? If not, we will now hear 
from the modificationists. I have before me a list prepared last 
week, and I will call off the names we had last week. Is Miss Ruth 
Rappaport, New Jersey League of Women Shoppers, present? 

(No response) 
The next speaker in favor of modification will therefore be Mr. 

Manuel Cantor, representing the Communist Party of Xew Jersey. 
l\Ir. Cantor. 

lVIR. CAwroR: 'l111e terms "ancient," ''archaic" and "outmoded" 
have been used liberally in describing· our present Constitution in 
its entirety. To no portion of the present Constitution do these 
terms apply with greater jushfication than to the section dealing 
with our court system. From coast to coast in our land, and in 
many foreign eountries, the words J er,sey justice are a symbol 
of the low estate to which judicial power can descend. 

Admittedly, State courts generally have lagged behind the 
times in their interpretations of legal matters involving social and 
political issues. But New Jersey courts have led all others in 
their stub born defense of reactionary vested property interests and 
in restraint of the interests of the people. 'rl1e use of the injunc­
tion in our State has earned for New Jersey an important place 
in the annals of anti-labor history. Until recently disorderly per­
sons decisions in New Jersey police courts gave our State a prime 
rating of highly questionable value. And our appellate courts, in 
affirming many of these decisions, acquired an equally unenviable 
reputation. New .Jersey stands high in the roster of ,states whose 
civil rights decisions have been reversed by the United States 
Supreme Court. 

The Commission on Revision explains that "New Jersey has 
the most complicated scheme of courts existing in any English 
speaking state." This is true enough. But more important is the 
fact that New Jersey courts have been lavv-makers who have snb­
verted the will of the people by so-called "judicial legislation." 
New Jersey courts have been reliable agents indeed for curbing­
and limiting by their "interpretations" the positiYe benefits and 
effects of social 1egislation. 

The Communist Party in its appraisal of Artiele Y of the 
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Revision, dealing with the Judiciary, once again applies this test: 
Do the proposals provide the means whereby our State Govern­
ment can better and more completely carry out the will of the 
people~ From the standpoint of improved and simplified court 
structure we consider the proposals in Article V a real advance. 
Other speakers have dwelt in greater detail on these distinct im­
provements. We will attempt to point out wherein the proposals 
of the Committee fail to meet the needs. 

Firstly, they retain the old appointive system of judges, 
whereas the elective system provides a more alert, more progressive 
judiciary more likely to reflect the people's view of the law. 

Secondly, they are entirely silent on the important problem of 
correcting the confusing, often harsh and oppressive, police court 
system. 

Thirdly, they curb the right of appeal in criminal cases and 
in important civil cases. 

Let us review the specific sections in greater detail. In Section I 
provision should be made for the establishment in every munici­
pality of a police court. The judges shall be elected by the people 
at regular municipal elections. The practice shall be controlled 
by the Superior Court, with a uniform system of criminal proce­
dure. Right of counsel shall be· guaranteed to the accused at 
preliminary hearings, and competent counsel shall be assigned by 
the court where accused cannot provide his own. There should 
also be established a speedy and simp1ified method of appeal from 
rulings and decisions of the police court and for a new trial on 
appeal from any conviction. 

Certain police courts today wield tremendous power over which 
there is little or no control. They are under supervision of local 
authorities. They may hold accused in excessive bail. No adequate 
records are kept. There is wide divergence in procedure. A person 
may be arraigned for a simple offense, like assault and battery. 
If, through ignorance of his rights, he waives indictment and a 
jury trial, he is given a hearing at which all types of hearsay 
evidence and opinions a.re permitted, and he may be sentenced to 
one year in jail. In disorderly persons cases, within one hour after 
the alleged offense is committed persons have been sent to jail for 
as long as one year. Possible abuses become evident when one 
remembers that a peaceful picket may be a "disorderly person" in 
the eyes of some. 

Section II and III are generally satisfactory. 
We would suggest the following additions under Section IV : 
In Paragraph 1, judges in the Appellate Division should not 

hear appeals from their own decisions, nor should they hear trials 
of cases during their term of service at the Appellate Division. 

In Paragraph 2 preference in appeals should also be given in 
criminal cases. 
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In Paragraph 3 appeals should be permitted as a matter of 
right in any criminal case, and in cases involving interpretation 
of a statute. 

In Paragraph 4 the appellate courts should also be able to 
set aside and reduce sentences which are excessive. 

These additions would provide necessary safeguards for the 
rights of the inclividual in addition to the property rights which 
are adequately protected. 

It is on Section V, which contains the provision for nomination 
and appointment of judges, that we center our principal objec­
tions. The Communist Party contends that judges should be 
elected at state elections for a term of four years. In thirty-six 
states both the highest conrt and inferior court judges are elected. 
In many cases city and police court judges also are elected. 

The appointive system is a hold-over from the power exercised 
by the English King and by his Chancellor. It no longer con­
forms with democratic practices, nor meets present-day needs. 
The exhaustive survey made by Judge Seabury in New York dre·w 
the conclusion that all the defects ,.;upposedly inherent in the elee­
tive system are found in the appointiYe system; plus many others, 
we contend. 

Opponents of the elective system argue that it would jnvolYe 
judges in politics, that is, would make them subject to pressures 
from political parties and machines. This is a specious argument 
indeed. ·what better proof could be desired that the appointiv(' 
system is the easiest prey to the spoils system than the notorious 
situation today in our own New Jersey judiciary! If this is not 
so, why all the clamor, in Congress, in the press and everywhere 
else, over the recent :Meaney appointment? Is there in this cham­
ber, or sitting on your Committee, anyone so politieally naive that 
he does not know the unwritten law in New Jersey that Supreme 
Court and Chancery Court Judges are selected as near as possible 
on the basis of an equal proportion between the two major parties": 

The New York Bar AssoC'iation in its report (Vol. I.NI, 1933. 
pages 193-285) stated among other things the fol1owing regarding 
the appointive system then under eonsideration: 

"It ·would not result in divorcing the judiciary from 
politics but ·would make the appointment of judicial offieers 
part of the scheme and plan of political patronage for the 
purpose of building up a state-wide political organization.'' 

It is an interesting commentary that Xew York State with its 
elective svstem ranks second to the United States Supreme Court 
in the weight of its decisions, while New Jersey with its appoinfrvr 
system ranks 4lst, according to competent legal opinion. Appointed 
judges certainly are subjed to pressures and influences, but not 
to pressure from the people, whose interests they are supposed 
to protect. The elective system would go a long way to make our 
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judges less arbitrary and more responsible to the people. \Vhat­
ever weaknesses exist in the elective system could be overcome 
in part were there a Bar As8ociation, cleansed of bureaucratic and 
political influence, to advise the public on the qualifications of the 
candidates for judges. 

\Ve would add only one further proposal that the State pro­
vide for printing of the record in the case of poor defendants 
unable to meet the expense. \Vith the major exceptions noted, we 
repeat that the proposals of the Commission on Revision for the 
reconstruction of the New Jersey court system constitute a distinct 
improvement, which \Ve fully endorse. 

MR. CAVICCHIA: Mr. Cantor. 

MR. AMLICKE: Mr. Cavicchia '"rnuld like to ask you a question. 
Will you submit, Mr. Cantor? 

MR. CANTOR : Yes. 

MR. CAVICCHIA: Is there anything' wrong m appointing judges 
on a bi-partisan basis? 

l\fR. CANTOR: No, I have no inherent objection to that in an 
appointive system. 

MR. CAVICCHIA: The way yon asked that question was peculiar. 
It is not a question of being naive about it; aR a matter of fact, 
our statutes provide that Common Pleas ,J uclges ·shall be appointed 
on that basis. In fad, I was author all(l introducer of a la\v to 
appoint District Court Judges 011 that basi'l, be('anse I believe the 
only way you can get non-partisan judges is to appoint them on 
a bi-partisan basis, so they \vill be distributed equa11~, among the 
parties. 

l\IR. CAwroR: I don't agree with the premise that )'OU will g:et 
the most competent judges merely by a division of Hepn b1icans and 
Democrats. 

MR. CAVICCHIA: It isn't a question of competency. It is a qnes­
tion of pickfog competent judg'es from among the parties. 

1\IR. CA~TOR : Prom among the parties? 
MR. CAVICCHIA: Yes. Do yon think yon can take po1ities out 

of the judiciary b.'' having elective judges; isn't there a possibility 
you will get a prepom1erame of judges of one political party if 
that political party is stronger in the State or in the county? 

MR. CANTOR: Yes, you may, but on the same premise we ap­
proach the entire Constitution, we want the Judiciary, along \vith 
the Legislature and the Governor, to be responsive to the people, 
and the elective S)'Stem much more nearly will accomplish that. 

MR. AMLICKE: Does that answer your question, Mr. Cavicchia? 

MR. CA vrccmA : Yes. 
MR. AMLICKE: rrhe next registered speaker in favor of m0<1ifica­

tion of the propose<l Article V is Mrs. Andrew .T. Steelman. 



354 .Morning Session, August 5, 1942 

MRS. STEEL.M:AN: Mr. Chairman and members of the Joint 
Legislative Committee : 

Last week when I spoke for the League of Women Voters 
as a proponent of the revised Constitution, I said we felt that 
the proposals would set up a simplified and coordinated system, 
and that it would be a great step forward in providing more 
efficient and speedy administration of justice. 

I want to add here that, contrary to the implications of a 
speaker last week that all of the proponents were actually against 
this revision, for the League of "\Vomen Voters I want to emphasize 
that we have interpreted, as Mr. Cavicchia has brought ont this 
morning, the action of the r_,egislature in setting up this Com­
mittee to be for the purpose of hearing all the proposalR which 
students of State Government and those interested in constitu­
tional revision should bring forth, to be considered with the pro­
posed revision of the Commission. Therefore, while the r_,eague 
of vVomen Voters has made some specific recommendations for 
changes that they would like to see in this revision, if in its 
wisdom the Legislature would present to the people this revision of 
the Co·nstitution as submitted by the Commission, I want to say 
that the League will work for it heartily. We would like to see 
some changes made in it, but it is so far in advance of our old 
Constitution, we certainly are for it, and I wanted to make that 
very clear for my organization. However, ~ am going on to 
some recommern1ations which we feel should be added to this 
juclieial article. 

First, the higher courts iu this proposed revision have been 
very well taken care of, but we feel, and we know, that the large 
volume of cases come in our lovver courts, and we feel also that 
under the existing conditions in the world there may be a very 
great increase in the volume of legal actions brought in these 
courts, and it is in these courts that the man of low income bracket 
has to bring his case, and to these courts the offender against 
society is brought. It is seldom that these people can afford the 
servires of a high priced counsel, and therefore we should have 
them presided over by men with thorough legal training of the 
highest integrity and social conscience. Beeause of the way in 
which the League is organized, in units in all types of municipali­
ties, we believe that we are better qualified to make recommenda­
tions concerning these lcnver courts than on any of the other court 
divisions. For more than fifteen years vYe lrnYe been studying- the 
functioning of the Yarions types of local courts, and we are con­
vinced there is snch a wide variance in the justice administered 
in these many courts as to create an unfairness in the kind of 
protection which is received by citizens in different communities. 
One could almost say there are as many kinds of justice in New 
.Jersey as there are divisions of local government. "\Ve therefore 
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recommend that a third division or section to the court system be 
added in Paragraph 1, Section I, to read, "The judicial power 
shall be vested in a Supreme Court and a Superior Court and a 
District Court. All inferior courts shall be integrated with the 
Superior Court in any manner and to any extent not inconsisten~ 
with this Constitution"-that is, by adding the words "distric~. 
court" and eliminating certain phrases there. 

I am not going to take this up Article by Article; I am going 
to present just our program which we have evolved through fiftec 
years of study and most of which was submitted to the CommissioL. 
for the Revision of the Constitution. We wish to see a provisioi... 
to authorize an administrative group, and it is practically set 
forth in the Constitution here, composed of the Chief .Justice, the 
chief judges of the higher courts and of the district court and. five 
associate judges, to promulgate rules for court procedure; to 
establish districts; to provide for needed rotation of judges, and 
any other needed authority to provide for the efficient functioning 
of the court system. 

We believe all judges shou!d be appointed by the Governor with 
the consent of the Senate, and I would like to add in that con­
nection we woufd like to see set up a commission, if it seems to be 
wise to put it in connection with Section I, Paragraph 1, composed 
of the Bar, the judiciary, and members of ci-vic org~nizations, 

who will submit to the Governor nominations for judicial positions 
and from the list submitted the nominations shall be made. I be­
lieve that is in use in some other States, and we should like to 
see it taken up in New Jersey. 

All judicial appointments to be made on the basis of qualifica­
tions-I am not at all sure that being a counsellor at law for five 
years does qualify one to become a judicial officer, but it is very 
difficult indeed to set up standards of qualifications, and perhaps 
that is one that could well be taken into consideration. vVe believe 
also that in judicial appointments consideration should be given 
to the special training in the particular branch of lmv, with mental 
and ethical attitude toward the position to be filled. 

The appointment of judges to be made for a term of seven 
years-or perhaps a better plan would be for the appointment 
for three years, at the end of which the administration of the 
particular judge would be reviewed by the Commission which I 
just suggested and also by the administrative group of the court 
system, with recommendations to the Governor as to reappoint­
ment. The reappointment should be for life. 

All judg·es to serve full time and not allowed to practice pri­
vately; a plan of advancement by merit from lower courts to 
higher courts to be established; no member of the Legislature to 
be appointed to a judicial position, and I think that is very well 
taken care of in the legislative section here which said that no 
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member of the Senate or General Assembly shall, during the term 
for which he or she has been elected and for one year thereafter, 
be eligible to hold any appointive office under the authority of 
this State, including the offices of Treasurer and State Comp­
troller. I think that covers our desire to see no appointments made 
directly from the Legislature. 

In addition to this Article III, then, if the district court was 
included in Section I of Article V, ·we would like to see an addi­
tional section setting up this district court, and I will just read 
here-I am not attempting to put this as I feel it should be 
accurately worded for this proposed Constitution, and I wish to 
submit a brief on this particular section, with other recommenda­
tions that are being made on the other articles, but the section 
to which I refer would read something like this: A district court 
system with civil, criminal, juvenile and domestic relations divi­
sions, this court to be composed of a chief judge who shall have 
administrative authority over the divisions in the several districts 
throughout the State, and such number of judges as is needed to 
carry on the work of the divisions in the several districts. rrhis 
implies, in our understanding, that all of the lower courts shall 
be brought into integration in a court system and that in the in­
terests of the large masses of people the functions of the offices of 
recorder, police court, and justice of the peace court shall be 
abolished and all of their functions transferred to this district 
court. Such a court could be set up on a district rather than county 
lines, the district to be determined on the basis of population and 
potential needs. In larger area districts, the judge holding· the 
court of the particular division should rotate within the district. 
This would prevent undue difficulties for litigants and would help 
to overcome the opposition of home rule. In subdivisions of the 
district court, officers could be appointed to act in the capacity 
of a committing magistrate or clerk of the court, to take care of 
matters to hold over for court action. 

The League believes that the district court branch is the most 
important of the whole court system, because, as I mentioned 
;arlier, it is here that the greatest number of legal actions are 
brought, vvith the greatest variance of court procedure and of 
justice secured. \Ve feel that these courts should be set up and 
administered with the very highest type of people at their head, 
because the rank and file of the litigants in the sma11er courts 
are not prepared to have the senices of high priced counsel, and 
as long as -vve have no system of public defenders in New Jersey, 
we should have the opportunity in the court itself for equal admin­
istration of justice throughout the State. Therefore, we urge the 
setting up of this district court along the lines I have outlined. 

MR. AMLICKE: Mrs. Steelman, do you contemplate filing a brief 
today? 
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MRs. STEELMAN: No, we contemplated filing all our recom­
mendations together in one brief. 

MR. Al\ILICKE: May I .suggest that when you file your brief, 
you specify therein each article separately? 

2-\lRs. STEELl\IAN : We will. 

MR. AMLICKE : And make them, in effect, separate briefs. 
l\iRs. STEELMAN: Yes, we will do that. "\Ve just thought we 

could file it all at one time, if that is all right; otherwise, I could 
.~end them in immediately after the hearing. 

l\fa. Al\ILICKE : Very good. 
rrhe next speaker will be Mr. Kirk Brown. 
MR. BROWN: Mr. Chairman, Members of the Committee: 
Article V, Section V, Paragraph 1, page 48 of the Report of the 

Commission for Revision (p. 947) reads, "The Governor shall ... 
appoint ... the Chief Justice and associate justices of the Supreme 
Court." I suggest the addition of the following, "Provided such 
appointments shall not number more than a minority of the court 
during any one term of the Governor except that this prohibition 
shall not apply to the first Supreme Court established after the 
ratification of this Constitution. If more vacancies than a minority 
of the Supreme Court occur during any one term of the Governor, 
the presiding justice sha11 designate a justice or justices of the 
Superior Court to serve until the vacancy or vacancies are filled 
by gubernatorial appointment." 

'l1he appointment of justices of the Superior Court temporarily 
to the Supreme Court is provided in the Report in hvo plares. On 
page 49 (p. 948) the Governor is given power to appoint a special 
term of the Supreme Court from among the justices of the 
Superior Court, and on page 46 (p. 945), the presiding justice of 
the Supreme Court to designate a. justice of the Superior Court 
when necessary to constitute a quorum. The purpose of this addi­
tion is to hinder, perhaps prevent, the infiltration of the court 
with appointments made for reasons of state. 'l1he Supreme Court, 
having the interpretation of the Constitution in its purview, is 
the guardian of the people's sovereignty. In a State where this 
sovereignty is being mocked every day by a political crew that 
may come into possession of this appointive power, it is especially 
incumbent upon the people's representatives, upon whom they 
have bestowed their trust, to see that that power may not be used 
to create what James '\Vilson, a Justice of the Federal Supreme 
Court, has termed "decisions of courts whetted and guided and 
impelled by considerations of policy, terrible instruments of arbi­
trary power that cut with the keenest edge and inflict the deepest 
and most deadly wounds. Nothing is to be more dreaded than 
maxims of law and reasons of state blended together by judicial 
authority." 
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Encroachments by the three powers of the American system: 
each upon the other two and all three upon the sovereignty of the 
people, have grown in frequency of ]ate years and will continue 
to grow if these powers find their trespass unopposed. It is but 
three years or so since one such attempt was frustrated by mem­
bers of the Federal Senate Judiciary Committee, who, in wordE 
that should inspire our emu]ation, said of the attempt to pack the 
Supreme Court, "It was a direct violation of the spirit of the 
American Constitution, it would destroy the only shield of individ­
ual rights, it vio1ated every sacred tradition of American democ­
racy, and should be so emphatically rejected that its parallel will 
never again be presented to the free representatives of the free 
people of America." By the means set up in the report, such a 
parallel can be possible. By this addition, it may be prevented. 

MR. AMLICKE : The next speaker in behalf of modification will 
be lVIr. Morris Isserman, representing the C.I.O. and the American 
Labor Leag·ue. 

MR. IssERMAN: Mr. Chairman and Members of the Committee: 
Before I discuss Article V, I would like to make a short prelim­

inary statement. I was here at the last hearing when 1\fr. Chance, 
representing the Manufacturern Association, which apparently is 
the only real opponent to revision in this State, tried to impress 
you with the fact that all the persons who have been appearing 
at these hearings have offered so many modifications and changes 
that they add up to a virtual, if not actual, rejection of the 
present revision. In other words, if I quote Mr. Chance correctly, 
he said, actual1y or in substance, "\Vhen you figure out all the 
changes that these people want in this document which has been 
submitted, you will come to the conclusion that it adds up to a 
rejection of the revision as prepared by the Commission." Ap­
parently, my most eminent friend and member of the Bar, 1\fr. 
Chance, has failed to appraise correct]y the sentiment and wishes 
of the great majority of the people ·who, like myself, have come 
here representing a great number of organizations whose member­
ship in the State runs into the hundreds of thousands. I think 
we have all tried to make it clear to you that we a1l feel the need 
for a revision. \Ve all believe, or the great majority of us, that 
such a revision can and should be accomplished through mature 
discussion and deliberation and a constitutional convention. 

\Ve do feel that these hearings give us an opportunity, limited 
though it may be, to at least express to you and to the public 
what we believe a new Constitution should contain, and our paths 
somewhat diverge and each one of us submits to you what we 
think ouo·ht to be in a new Constitution, but even if a constitu­
tional co~vention were held, we cannot ~ssume that the delegates 
at such a convention would finally draft a Constitution which 
would meet with the approval of all of us, or that such a Constjtu-



Morning Session, August 5, 1942 359 

tion would contain all the reforms which all of us) individually 
and collectively, believe are necessary. 

However, we live in a democracy and the democratic processes 
of consultation and deliberation which would prevail at a constitu­
tional convention, we believe, would lead our delegates there to 
draft, after a discussion of many other proposals, a document 
which in the main would be acceptable to most of us. The mere 
fact that a great number of States have constitutional conventions 
at periodic times is indicative of the fact that the drafters of 1he 
Constitution in those States anticipated that changes would have 
to be made from time to time, and I don't believe that New Jersey 
is different from those other States. As a matter of fact, if \Ve 
are prepared to comment, we can say that New Jersey has about 
the worst Constitution of any State in the Union at the present 
time. It is significant that, outside of the New Jersey Manufac­
turers Association, not a single person has appeared here-per­
haps on one occasion there was one person-in outright opposition 
to the document which has been prepared by the Commission. We 
have suggested changes and modifications, and I am sure that 
your Committee will sincerely consider these changes and inoc1ifi­
cations and then present a document to the people which will have 
in it not only the good features found in the present document 
prepared by the Commission, but also some of the recomme~da­
tions made at these public hearings. And then we find that all of 
us who have been fighting for modification, or all the proponents 
of this revision, then meet on a common ground and say to you, 
"If we can't get anything else, with perhaps one or two important 
changes, we will take this document, because at its worst, it is 
such an improvement over the present Constitution that it is a 
step in the right direction; we should take it." I want to make 
this clear, because I don't believe it was a fair implication of the 
sentiment of the people to permit to remain in the record the 
statement of Mr. Chance, unchallenged. 

My remarks with reference to Article V of the Constitution: 
In evaluating the vrnrk done by the Commission on the Revised 
Constitution, it is our opinion that the most constructive recom­
mendations are those incorporated in Article V, involving the 
change of procedure and the reorganization of our entire judieial 
system. I have heard here from the lips of many the difficulties 
which beset litigants in obtaining a speedy decision in this State. 
All practicing lawyers can give instance after instance of long, 
unnecessary delay in the disposition of cases simply because of 
our archiac system. That system probably worked to satisfaction 
when New Jersey was merely a rural State, but it cannot give 
speedy justice in modern times. A simple case in the Court of 
Chancery, without any ramifications, with the difficulties you 
might have in some cases, can be dragged out for two years before 
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final determination, and I have had experience with cases which 
have taken four or five years before being finally disposed of. In 
fact, in one particular case by the time the litigation was disposed 
of, a decision of the Supreme Court of the United States forced 
the Court of Errors to reverse itself, so that the poor litigant-I 
did not represent him in that case-who instituted the suit be­
lieving that he had a good cause of action found, after five years 
of litigation, that time and Jersey justice had destroyed his case. 
If you want the citation, I will be glad to give it to you. 

None -will seriously argue that there is no necessity for revision 
and reorganization of our court system. Compared with the 
procedure of our neighboring States, ours is outmoded and shop­
worn; it is second-hand, and like second-hand articles at times, it 
ought to be discarded. 

Outside of Delaware, no State has a separate court of equity; 
no S'tate has as large and unwieldy a Court of Errors and Ap­
peals; and no State requires the judges of the Court of Errors 
to perform the numerous duties which all of the judges of our 
highest court are called upon to perform. And I say to you that 
no practicing lawyer needs read the exhaustive document pre­
pared by Dr. rremple. \Ve know the facts are so. \Ve have had 
experience and each and every one of us can stand on our feet 
for ourselves and tell you about our experiences at the present 
time, and we cannot say that the judges themselves are responsible 
although in some cases they are. It is the system which is respon­
sible for the delay in litigation, and not necessarily the judges. 

The Chancellor is responsible for the entire 3(ln1inistration of 
the Court of Chancery, including the appointment of all members 
of the Chancery bench. That is a job in itself. In addition he is 
required to sit as a member of the highest court to determine 
appeals coming from the Supreme Court and the other law courts. 
Our Supreme Court Justices, who sit in the trial of cases, are 
called upon to charge Grand Juries in their respective circuits, 
sit on appeals coming from the Circuit and District Conrts, hear 
all arguments on certiorari and mandamus and all other preroga­
tive writs, and then again sit in our highest court of appeals to 
determine and pass upon matters, some of \Yhich their colleagurs 
on the Supreme Court bench have already passed upon. I say, 
there is another inherent bad spot in this system. Here are nine 
Justices of the Supreme Court, six of them ahrnys given an oppor­
tunity to pass on the judgment of cases upon which three of their 
colleagues have sat and which they have heard and rnled on. 
That is bad because it can create and may create a possibility-­
well, "If J olm Smith said it js O.K., why shonld I reversr ,J olm 
Smith, because the next time he may reverse me." 

Fu'rthermore, we believe that in a highly industrial State like 
New Jersey, the practice of appointjng lay jn<lges, not trained in 
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or familiar with the law. to determine the intricate questions of 
law which arise and whicli they must cleci(le is an m1s0Lmd practice 
and slioulcl be e]iruiuatetl. 

\Ye hereb~· rec:ommernl eertai11 mo<1ificatio11s of the provisions 
of Article V: 

Section IV, Paragraph 1 provides that the appellate division 
shall be composed of judges assigned annually from the Superior 
Court by the Chief .J nstic:e of the Supreme Comt. It is our belief 
that good, sotmd legal procedme demands that the judg·es in the 
appellate division shall be appointe(l permanently and shall not 
be rotated. This will mHloubtedly improve the effieiency of the 
coui·t and will eliminate a practice prer:-:e11tly existing whereby the 
jmlµ:<>s of the Supreme Court sit in the Court of Appeals and 
hear appeals on cases decided by their colleagues. 

:May I, in passing, comment merely on the statement made this 
morning that there is 110 precedent for an appeals court of three 
judgrs. There is such a precedent right here in Ne·w Jersey. rrhe 
Supreme Court, diYiding itself into three parts, sits a.s an appeals 
tribmrnl on cases, and in our Circuit Court of Appeals of the 
rnited States the practice generally is that three judges sit on 
appeals-five may, if the~' desire, but three judg·es have a right to, 
and as a matter of common practice do, sit on cases of appeal. 

Section IV, Paragraph 3 should be changerl to read that ap­
peals to the Snpreme Conrt may be taken as a nrntter of right in 
the first three instances mentioned by the revised Constitution, 
and that in the fourth instance, which provides for "a certification 
hy the Supreme Court to any court," this should remain in the 
(liscretion of the Supreme Court. This is tlw proce(lnre followed 
in the United States Supreme Court where application for "\vrits 
of eertiorari and others of ]jke nature arc considere<l by the eourt. 
and the court first~ in its discretion, determines whether it shall 
takP jnrisdiction ovPr any· partituhir case. 

Section V, Paragraph 2 is unacceptable as it ma~', on many 
cel'.asious, prevent the appointment of men to the S'npreme Court 
who are ontstaucling, ah 1e la\Yyers. 

Section V, Paragraph :3 should be modified. as we believe that 
a judge should not hold office for life or during goo(l belrnsior, 
but rather his work shonld be reYie\Ye(l and his rra11poi1lirneni 
should be considered periodically. \Ye believe good men should be 
retained, but that those who fail to measure np to standanl should 
be eliminated. And while the practice of good behavior may have 
worked to some satisfaction in the fe(lera] court, I qut>stion whether 
anyone can set up a standard of good behavior. A man may hr 
honest; a man may be wilfo1g to do a job; but he may not have 
the mental facilities and capabilities to act as judge. Once he gets 
fixed on the bench, then his mere inability, his mere meuta1 inca­
pacity to do a job, would not (1isqnalif~' him because it ·wonld liaYe 
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to be some specific act of misbehavior, as we understand it, and 
the net result will be that men will stay on the bench who are no 
longer fit and able mentally to do the right kind of a job. 

While the Commission has done a thorough job in the reorgani­
zation of the upper courts, it haR overlooked the necessity for re­
organizing the district courts and the police courts. \Ve are of 
the opinion that all courts, including the last two mentioned, 
should be integrated into the court system of the State, and that 
such integration should be provided for in a new Constitution. 

As far as the police courts are concerned, few people realize 
that there are almost as many different types of police courts in 
this State, and almost as many acts for the appointment of record­
ers and police court judges, as there are boroughs, towns and C'.ities 
in the State. Each act gives the court different pmvers and pro­
vides for a separate proceclure for appealing from its (lec'.isious. 

While this is proteclnrally bad, more important, lmwevc:r, the 
present system does not generally permit the court to act inde­
pendently. In most tases it is l'.Onsidered a part of the poliee cle­
partment and acts as au arm thereof. The presiding judge is ap­
pointed by the official having jurisdiction over the police depart­
ment. His continuante in office is predicated upon his remaining 
in favor with the appointive power, and the result has been that 
instead of a free, independent judiciary in the police courts, \Ve 

find too often that these men are guided by, and carry out the 
policy of, the head of the police department. This, in our opinion, 
violates the spirit of the Constitution, \vhieh sets up the judiciary 
as an independent, sepa1'ate brarn~h of the Government. \Ye acho­
cate it is important that the police courts should have the same 
independent status as all other courts in the State have. 

As far as the distril't courts are concerned, the district court, 
which is known to most of us as the poor man's court, should be 
integrated into the State jmlicial system and should be under the 
same administrative control. At the present time each eourt and 
each judge makes his own rules of conduct and his own regulations, 
without regard to, or consideration of. the rules existing in any 
other district court . 

.. \Ye be1ieye that the i11tegratio11 of the district courts within 
the judicial system b~· constitutional provision 1Yill do much to 
raise the efficiency and the standards of these eourts. 

\Ve be1iew that the juclge in eYery court should be a full time 
appointee. You may have to cut down the number of district 
courts, but the judges should not be pennitted to practice law; 
they should not compete with pradicing la1Yyers. I am now speak­
ing as a lawyer. I believe that they should be paid a salary which 
will permit them to live and maintain a deeent standard of living 
and properly compensate them for their \\·ork, and that they 
should be prohibited by constitutional provisions from practicing 
iaw as long as they are on the bench. 
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Another provision 'vhich should be included in the Constitution 
is one which will prohibit the use by courts of evidence illegally 
obtained. At the present time there is a constitutional prohibition 
in our Bill of Rights (Section VI of the Bill of Rights) which 
guarantees the right of the people to be secure in their persons, 
houses, papers and effects against unreasonable · searches and 
seizures. The courts in this State have made this provision a 
nullity. It is now only high-sounding language, for by judicial 
interpretation, approved and affirmed by the highest court in our 
State, it has been held that the State is permitted to use such evi­
dence in order to prove its case. In other words, by judicial inter­
pretation we countenance and encourage police officers to violate 
the law. These officers know full well that despite the constitu­
tional prohibition against illegal seizures, the evidence so obtained 
can be used in the courts. 'Ve cannot believe that the framers of 
our Constitution wished to condone unlawful acts, even by the 
constituted peace officers of the State. 'Ve propose that a constitu­
tional prohibition against such acts be incorporated in the revjsecl 
Constitution. 

Furthermore, there should be a constitutional provision to the 
effect that no person shall be compelled in any criminal case to 
testify against himself. I am quite sure that most people believe 
that is now in the Constitution, or that there is a prohibition 
against it. While it is true that that is at the present time the law 
in the State of New Jersey, the I_Jegislature may, if it so desires, 
abolish, limit or define the privilege. It may by legislative action 
e.ompel testimony in any particular situation and, as I have stated 
before, can limit, and if it so desires effectually destroy, the time 
honored right that "no person can be compelled to testify against 
himself.'' 

Question of public defenders-We note that there is no longer 
a constitutional provision for the appointment of prosecutors. and 
we presume that they will be incorporated into the Department of 
Law. We believe that the Department of I..iaw, in addition to a 
public prosecution division, should have a public defender division. 
This is not a new theory, for in 1908 Dean \Vigmore said: "Ulti­
mately we shall have a public defender, appointed and paid by the 
State, precisely like a prosecutor." 

The office of public defender, in our opinion, will .substitute 
competent and experienced official counsel in place of indifferent 
uncompensated assigned counsel. We believe that the prime con­
sideration in the trial, especially of criminal cases, is that the truth 
be ascertained, and it is our opinion that a penniless defendant is 
unable to present an intelligent and proper defense. This creates 
a different status between the poor defendant and the rich defend­
ant, for the rich are able to obtain competent counsel, well paid, 
and have the .means and the ability to make the necessary investi-
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gations to properly prepare and present their case. This inequal­
ity should be eliminated and can be eliminated by the appointment 
of public defenders. 

It is our opinion that the appointment of judges is not for the 
best interests of the State, and the Commission, in its failure to 
recommend a change from appointment to election of judges, has 
ignored the necessity for a fundamental and basic reform. Judges 
should be elected and not appointed. The elective system has gen­
erally justified the confidence in the ability of the people to govern 
themselves, not only with respect to most matters of public concern, 
but also in the selection of the judges who administer justice in the 
courts of our State. 

Under our Constitution the three branches of Government, 
while standing separate and apart, together constitute the ruling 
authority by which the affairs and conduct of the people are gov­
erned. The Legislature enacts the laws, the Governor sees that 
these Jaws are faithfully executed, and upon the courts devolves 
the responsibility for their interpretation and enforcement. To us 
it is inconsistent to say to the people, "You may elect the Legis­
lature which passes the la\vs; you may elect the Governor who l;; 
charg·ecl with the duty of executing the Jaws; but the judges who 
interpret the laws-they are holier than the people-and as to 
those we must deny the right to elect them. Yon have no juri':clic­
tion over them." rrhis to us expresses a Jack of confidence in the 
judgment of the people, and perhaps the framers of the Constitu­
tion of 1844 may have had some reason or cause for it. I believe 
whatever that reason may have been it does not exist at the present 
time and the provisions for the appointment of jndges should be 
eliminated in any proposed revision of the Constitution. It is 
significant to note that the appointment of judges has either never 
been adopted or has been discarded by thirty-six of the forty­
eight States of the Union, and only two, Delaware and Mississippi 
-we ought to be proud of that-follow New Jersey in this pro­
cedure of appointment of judges. I cha1lenge the statement that 
the appointive system has been suecessful and I use as my author­
ity the courts of France, Germany and E:ng1and, because vrn do 
follow the English system. mrhe English system which we follow 
in the appointment of judges has been criticized because of the 
opportunity it presents to appoint to high judicial offices barristers 
without previous judicial experience but rich in the service to their 
party." It almost sounds like the method of appointing judges iu 
New Jersey. I quote again, "One of the most important differences 
between the English and the American systems is the life tenure 
for judges which obtained in the former. It is doubtful what 
effeet this has on the caliber of the judges. It has been said that 
since under a system of life tenure, as in England, judges are 
rarely promoted from one court to another, they therefore have no 
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need for seeking re-election and have little chance of securing ad­
vancement. Thus two of the most important factors for allowing 
the political wedge to enter have been removed. The judge liber­
ated from such worries can better devote himself to his duty." The 
next is rather significant, "On the other hand, this very lack of 
advancement and competition removes important incentives and 
may easily lead to judicial stagnation." 

None are firmer advocates than we, for removing politics from 
the courts, if we mean by politics the control of the judiciary by a 
political leader or by a group of political leaders, but if we talk 
about politics in the larger sense of things, I wonder if it is so 
important to remove politics from the courts. In other words, is 
it so important to remove the judges and put them in a sepai·ate 
niche so they don't have to listen to the will of the people, so that 
they can disregard it and do anything they please with the full 
knowledge that they do not have to go to the people to receive 
approval of their acts? If that is the kind of politics you want to 
keep out of the courts, I say it is the wrong kind of politics that 
ought to be taken out of the courts and that kind of politics should 
stay in the court system. But the claim that the appointment of 
judges takes politics, in the sense that I have used politics at the 
beginning, out of the judiciary system has too often been found to 
be a fallacy. If I am to believe the statements made from time to 
time by some of the eminent members of the Republican Party ill 
this State-I suppose if I go to some other States perhaps the mem­
bers of the Democratic Party-we come to the conclusion that the 
appointment of judges tends more closely to integrate the judiciary 
in the political system. A judge is not accountable to the people 
but depends upon the Governor, with the consent of the political 
leader, perhaps sometimes with the advice and consent of the 
Senator, for appointment. \¥ e must insist that the tendency of 
the judges so appointed would be to follow the wishes of the 
appointive power, be it Governor or political leader, rather than 
the people who have no control over, and no voice in maintaining, 
a particular judge in office. Judges generally are appointed today 
not on the basis of qualifications and ability but rather on the 
basis of political patronage. The charge has been made time and. 
time again that this judge and that judge has been appointed 
merely in a political deal. Fortunately for some of the members 
of the Senate, that is a very convenient deal on occasions, and the 
tendency has been to reward a party worker or some Assemblyman 
or Senator for services rendered to his party and not nece:-1sarily 
because of his ability as a lawyer and his standing at the Bar. 

The election of judges has proven successful in a great many 
States. A comparison between the judges of the State of New 
Jersey·and those of our adjoining States of New York and Penn­
sylvania will c1isclose that we have our share of good, bad, and 
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indifferent judges, and perhaps more thaH our share of the latter 
two classes. It is our opinion that judges who are elected and who 
must periodically stand for re-election on their record will be 
more conscious of the welfare and interests of the people and will 
more readily interpret the law to meet modern conditions than 
those who are appointed and who 'look to the political powers that 
be for reappointment. 

In advocating the election of the judiciary ·we are not recom­
mending at this time any particular method for such election but 
rather that the people be permitted in the first instance to select 
the person to be elevated to a judicial office, and in the second 
instance to continue to pass upon his effectiveness and abi1ity to 
remain in such high office. A judiciary, free from domination by 
a political leader, \vill truly represent an independent judiciary 
and 1Yill help maintain the system of checks and balances. By the 
creation of sud1 judiciary, the respect of the people for their 
euurts will be recaptured, if not enhanced. 

\Ye have an abiding faith in the capacity and judgment of the 
people to elect their own judges, and we contend that such elections 
by the people is a free and intelligent exercise of the inherent 
power vested in them from time immemorial, and shonlcl not be 
denied. 

l\IR. CAVICCHIA: \Vould you rernoye entirely from the Legis­
lature control oyer inferior courts? 

MR. IssERMAX: What do you mean by "control over inferior 
courts"? 

MR. CA YICC'IIIA: As I understood yon, your argument was for 
integrating the lower courts with the constitutional courts and 
therefore making the lower courts constitntional courts. 

::.\IR. IssER}.IAK: That's right. 

l\IR. CAVICCHIA: So that, therefore, the Legislature would have 
no right as at present to alter or abolish, the same as the public 
good may require. 

l\1R. Is8ER1\:IAX: No, I don't quite mean that. I would suggest 
that the right to create inferior courts should remain in the Legis­
lature and the abolishment of them, but their operation should 
come under the same administratiYe head as the operation of the 
Supreme and Superior Courts. In other words, once established­
! tried to make it clear-once established, the judges come under 
the direction and control of the Chief J\1stice of the Supreme 
Court the same as your Superior Court and judges of the S'upreme 
Court. 

MR. CAVICCHIA: But you would still permit the Legislature to 
have the power to alter or abolish courts? 

MR. IssERMAN: Certainly. As a matter of fact, there is noth­
ing in the proposed revision which proyfrles the numbt>r of courts, 
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as I recall, or that there should be county courts, etc. The proposed 
revision lumps all the courts into two courts, Supreme and Super­
ior, and doesn't even limit, except in the first instance, the number 
of judges. I say the Constitution should provide for district 
courts, should provide for police courts, and then allow their crea­
tion and the number of them and the salaries, etc., to be entirely 
within the hands of the Legislature. 

MR. CAVICCHIA: I am sorry; I don't get it. If the C011stitution 
were to provide for police courts, then the lJegislature obviousl.v 
could not have the power to abolish the poHce courts unless the 
power was expressly giYen under the Constitution. 

l\IR. I SSER1\IAN: That can be easily provided for by saying, 
'vhere 've talk about the inferior courts, that the inferior courts, 
after they are constituted, shall come under the administration of 
the Snpreme Court. The r,egislature can't eliminate the Supreme 
Court as such but there are no more county ('.Onrts left, if yon set 
np that; there must be district courts. 

MR. CAVICCHIA: Then you are making the district courts con­
stitutional courts? 

MR. IssERMAN: Yes, certainly. 

MR. CAVICCHIA: Yon mean district, civil and criminal district 
courts? 

MR. IssERl\IAN: rrhat is right; they shonld be constitutional 
courts in that the appointment of judges be handled in the same 
way and they should come under the control of the State insteaid 
of as at the present time under the control of each municipality. 

MR. CAVICCHIA: How about the danger of putting constitutional 
courts locally under the domination of vicious political machines? 

1\1R. IssERMAN: Vv ell, I don't think it is vicious and I don't 
think it is under political domination~ You are going off on polit­
ical domination. You will have political domination at all times 
if it means the judge or appointive pmver is going to listen to the 
wi1l of the people. That is politics. 

l\fo. CAVICCHIA: If you leave the power to create and abolish 
lower courts to the Legislature, then the TJegislature can take cog­
nizance of local conditions and in order to effectuate what the Bill 
of Rights provides for, \Vhich is to protect and secure and benefit 
the people, then the Legislature can abolish and reform the courts. 

MR. IssERl\IAN: vVhat would prevent, under my suggestion, 
having an act ·which says there shall be a police court created cov­
ering the County of Bergen whieh shall have jurisdiction over 
the entire county, or saying there shall be a police court created 
which shall have jurisdiction over the City of Newark only? That 
can be clone ·within the limits of the Constitution. There would be 
no objection to the Legislature creating as many inferior courts or 
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eliminating them as their judgment deems advisable. Do you 
fo11ow me? 

MR. CA VIC CHIA : In part. 
MR. Al\ILICKE: Are there any others who wish to be heard in 

favor of modification of the proposed Article V? There being none, 
we will now recess until two o'clock, at wh:tch time we will eonsider 
Article VI. 

(Recess) 



PUBLIC HEARING 

August 5, 1942 

Afternoon Session 

on 
Proposed Revision of the New Jersey Constitution 

Article VI. "Public Officers" 

The Joint Legislative Committee re-convened in the Assembly 
Chamber at Trenton on Wednesday, August 5, 1942, at two o'clock 
P. M., pursuant to announcement previously made. 

The Chairman opened the Hearing and the Hearing proceeded 
as follows: 

MR. AMLICKE : I will call the meeting to order. I will call 
upon Mr. Winston Paul to open for the proponents of Article VI 
and introduce the following speakers. Mr. Paul. 

MR. PA UL: Article VI, Mr. Chairman and Members of the Com­
mittee, is concerned with public officers, and I want to speak par­
ticularly with reference to the second paragraph of the first section. 
It is very brief, so if you will pardon me, I will read it to you so 
that we will know what we are talking about. 

"In the civil service of the State and all of its civil divi­
sions, all offices and positions shall be classified according to 
duties and responsibilities, salary ranges shall be established 
for the various classes, and all appointments and promotions 
shall be made according to merit and :fitness to be ascer­
tained, so far as practicable, by examinations, which, so far 
as practicable, shall be competitive." 

In 1936 Mr. Bob Johnson was asked to take the job as Relief 
Administrator of the State of Pennsylvania. Relief administration 
was then big business and Mr. Johnson had been the vice-president 
and one of the promoters of Time Magazine. He was an important 
business executive. As he went down to Philadelphia, Pennsyl­
vania, he wrote me a letter, from which I take an excerpt. He said, 

"What would you think of life guards who can't swim, 
court clerks who can't read or write English, deputies who 
draw salary checks who later turn out to be nhorus girl 
friends of certain politicians?" 

That was the situation he found in Pennsylvania. As a result of 
his experience, he became thoroughly devoted to the idea there 
must be a merit system in public life. He took the job of Chairman 
of the National Civil Service Reform League, and I am speaking 
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today in my capacity as Vice-Chairman of the Civil Service Reform 
League because 've are very much interested in this particular 
provision. 

This provision, Mr. Chairman, as written, is the provision from 
the proposed model State Constitution prepared by the Committee 
on State Government of the National Municipal League, and the 
proposition we have in this proposed revision for New Jersey is 
taken verbatim from their recommendation, so it comes to us first 
through a disinterested and non-partisan organization which is in­
terested in the principle of civil service. 'Ne often get into con­
fusion by not defining what we mean by certain words, and I want 
to take just a minute to give my own personal definition of what I 
mean when I talk about civil service. Civil service is the application 
of the merit system to the selection, the promotion and the reten­
tion of qualified public employees, except departmP~-:t heads and 
those concerned with determining policies. I am not going to take 
any of the time of this Committee to ta1k or make a speech on 
behalf of the merit system. I am going to take it for granted that 
we are all in favor, in principle, of foe merit system. The question 
involved that we have before us today is the question of wheth 0 r 
we should continue as we have in the past with the merit system 
or civil service based on and dependent upon legislative enactment 
from time to time or whether we are going to put it in the basic 
law of the State, namely, the State Constitution. In other words, 
are we going to have real civil service, fundamental civil service 
or are we going to have lip service to civil service which may by 
act of any succeeding Legislature change and vitally alter the 
whole fabric of ciYil service as it has been established from time to 
time by successive Legislatures? We people here who have given 
a little more than usual study to the State Constitution realize our 
present Constitution of 1844 contains no provision with reference 
to civil service, but the average person throughout the State doesn't 
realize that he is dependent upon legislative will which can be 
changed from time to time. The lack of any civil service provision 
in the 1844 Constitution is in my opinion one of the outstanding 
reasons there has been this wide-spread State demand for constitu­
tional revision. In the past I have frequently talked with legis­
lators who have told me about the requests made to them for the 
introduction of .special bills, a special bill changing this part of 
civil service; altering some other part; adding this or subtracting 
something· else. They have frequently told me, very confidentially 
sometimes and other times very definitely, that they wish they 
we1'en 't subjected to that pressure. They said this: "If we only 
had it in the State Constjtution so we could say, 'vVe can't change 
the State Constitution.' '' There is no sense in coming and asking 
for a special bill doing this, that or something else. It ought to be 
a part of the fundamental law of the State based on merit and 
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based on the careful selection and promotion of qualified public 
employees. 

There is only one last thing, Mr. Chairman, I want to call to 
the attention of your Committee. I put myself in the position of 
your Committee, and I would like to ask mys.elf, if I were in your 
position, this question: Does this proposed clause that I read to 
you a moment ago go far enough in establishing the merit system; 
does it go too far; is it an adequate provision; are \Ve doing the jo\J 
that I think ninety-nine per cent of us want to have done; is this 
particular clause an adequate one? I sought to get independent 
judgment and opinion on that, and I have here with me, Mr. Chair­
man, a letter dated August 3rd from Mr. Harry W. "'.\farsh. the 
president of the Civil S'ervice Commission of the City of New York. 
He is not writing me in his capacity as a Civil Service Commis­
sioner of New York, but as a private ]ndividual who has had years 
of experience in the administration of civil service practice and I 
wanted to find out from him whether the provision which I read 
to you a moment ago in this proposed revision here is adequate and 
a satisfactory one. I will read to you briefly an excerpt from his 
letter: 

"I have examined ... the text of the proposed Constitu­
tion for the State of New Jersey. I find the general provi­
sion that appointments and promotions in the civil service be 
made according to merit and fitness to be ascertained, so far 
as practicable, by examinations, which, so far as practicable, 
shall be competitive. This is the identical language which 
has for many years been in the New York State Constitution 
and which has been interpreted by the New York State 
Courts as practically self-executing. The Legislature may 
not under the terms of this constitutional provision enact 
any law which will be fundamentally contrary to the best 
principles of the merit system in the public service. 

There are a great many people who argue for a very 
much more detailed constitutional clause and which would 
limit in specific language the number and the kind of po­
sitions which may be exempt from competitive examination. 
I believe this is a wiser provision than some of those which 
go into infinite detail in the Constitution. 

The draft is also well devised in that it provides specifi­
cally for an administrative department of civil service which 
shall have the power and authority to administer the gen­
eral provision which is announced in Article VI. 

I am also .glad to note that in the clause in Article VI 
specific prnvision is made for a classification of the civil 
service of the State and of all its civil divisions according 
to duties and responsibilities of positions, etc. I believe 
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you are entirely safe in approving the provisions which ar -
in this draft so far as they pertain to the merit system." 

l\fo. PAUL: I would like to call next on Mr. Russell Watson. 
l\iR. AMLICKE: l\fr. \Vat.son. 

l\lR. vVATSON: Gentlemen of the Committee, Article VI is of 
vital importance to the civil servants of the State, the men and 
women who in high and low position carry on day by day the bus­
ine~s of the State. It has come to our attention that there is wide­
spread mi~understanding on the part of State employees respecting 
some of the provisions of this revision, and this argument which I 
am about to present to the Committee in behalf of the State 
Chamber of Commerce advocating the adoption of Article VI is 
directed, if I may say so, respectfully, quite as much to the State 
employees as it is to the members of the Committee. It has come 
to our attention that the State employees generally as a body mis­
understand and are apprehensive about the way in which Article 
IV-I want to make sure of this-about the way in which Article 
IV, Section III may work out in so far as they are concerned. 
Article IV, Section III is the section under which the Governor, 
subject to the veto of the Leg·islature, could reallocate State de­
partments and virtually reorganize the State Government. State 
employees misunderstand that and are apprehensive about its pos­
sible effects. This Section III of Article IV-and let's call it Sec­
tion III to be brief-is directly related to Paragraph 2, the civil 
service paragraph, and Paragraph 6, the State pension and retire­
ment fund paragraph, of Section I of this Article VI, and it is 
to those two paragraphs of Article VI to which we desire to ad­
dress ourselves. 

Let me say in passing, gentlemen, the: attitude of the State 
Chamber of Commerce generally is this: We think that what little 
help we might be able to render to the Committee, if any, can be 
best rendered by confining our remarks to the sections of the re­
vision which may be controversial, which may be significant, 
which may effect some change, and purposely we do not comment 
upon less important section:-; or those which are re-statements in 
one form or another of the present constitutional law or other law. 
So with reference to Article VI, we desire to comment only upon 
Paragraphs 2, 3, and 6, and by that we mean, although we do not 
refer particularly to the other sections, we advocate those as well. 

To get back to this Article VI and public employees and how 
it is related to Section III of Article IV, by way of preface I would 
like to say that I have been told by State employees holding im­
portant executive positions, and I am proud to number many of 
them among my friends, that they have a complete misunderstand­
ing of the recommendation of the Reyision Commission expressed 
on page 11 of the Report (p. 912). It seems that it is generally 
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understood by them that the Commission recommended to the 
Legislature that this revision be submitted by the Legislature to 
the people at a referendum for rejection or adoption, for considera­
tion as a whole, and that has impressed them as an arrogant atti­
tude. And if it were so, the criticism would be justified; but it 
isn't so. That is a misunderstanding which was also shared by the 
opposition to this revision. I hope it has been dispelled. What the 
Commission recommended was that the Legislature submit to the 
people at a referendum a revised Constitution, not this revised 
Constitution. I read from page 11 (p. 912) "to submit a revised 
Constitution." In other words it is the duty and province of the 
Legislature to determine what revision shall be submitted to the 
people, and the Commission on Constitutional Revision did not 
arrogate to itself any such power. Now, the reason for the recom­
mendatiqn that a revised Constitution in the discretion of the Leg­
islature shall be submitted to the people at referendum is that this 
revision, should this be the one that is submitted, or another re­
vision, as the Legislature may see fit to modify this, adopting it in 
whole or in part, be presented as a whole-is that this revision, and 
presumably a thoroughgoing revision drafted by the Legislature, 
is an integrated document. The rejection of any section would 
materially weaken the other sections. It is an interrelated, inte­
grated document and therefore it should stand or fall in whole, in 
toto. That is something that we will argue more extensively when 
we get to the amendment section, but let me say at this time, an­
ticipating that, that we should not give much weight, we should 
not give any weight to comparisons between New York procedure 
and New Jersey procedure because the situations are not compar­
able ; they are entirely different, as will be demonstrated when we 
get to that article. We will confine ourselves today to Article VI. 

Referring again to our friends, the State employees, and their 
attitude toward this, it is human nature to resist change and main­
tain the status quo. But still the historical fact is that while all 
progress isn't improvement; all improvement does come from 
progress. 

State employees complain, and rightly so in my opinion, that 
they are underpaid, and I have personal knowledge of instances of 
that in the State service, which are shocking. What is the best 
way by which to improve their situation? We submit to the Com­
mittee and to them that the best way to improve their situation is 
by the adoption of Section III of Article IV. The object of 
Article IV, Section III is to better the executive branch of the 
State Government by clothing the Governor with authority and 
responsibility for the management of the State's business. He 
would have it in his power, subject to the veto of the Legislature, 
to reorganize the S'tate Government so that it would be more effi­
ciently conducted under the supervision of department heads di-
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rectly responsible to him. More efficient organization and opera­
tion should make it possible to eliminate duplicated and unneces­
sary services and thereby provide more adequate compensation to 
those who would carry on the State's business under the new sys­
tem. This principle is the rule in private business. Why can't it 
be made to function in public business? It ·would be beneficial not 
only to the taxpayer and the general public, but particularly to 
the State's employees, and herein in our judgment lies their hope 
of adyancement. 

True it is, as I have heard some of them say, and I think it is 
apparent that I have discussed this with several people in this 
classification-True it is that an unworthy Governor might abuse 
this power of reorganization. He would be restrained by the veto 
power of the Legislature in the public interest. He would also be 
restrained from discriminatory use of that power contrary to the 
interests of the State employees by Paragraph 2 of Section I of 
Article VI, which reads: Mr. Paul has read it; may I repeat it? 

"In the civil service of the State and all of its civil divi­
sions, all offices and positions shall be classified according to 
duties and responsibilities, salary ranges shall be estab­
lished for the various classes, * * *" 

That is something which I understand is absent under present 
law, at least under present administration. 

"* * * and all appointments and promotions shall be made 
according to merit and fitness to be ascertained, so far as 
practicable, by examinations, which, so far as practicable, 
shall be competitive." 

So on the one hand-I anticipate myself-the object of this 
provision is threefold as stated in the report: first, to establish 
firmly in the basic law of the State the merit system of appoint­
ment and promotion of a great mass of public employees; second, 
to require complete job analysis and classification; and third, to 
establish uniform pay for similar work, regardless of department. 

Mr. Paul has compared this language with that in use in other 
jurisdictions. We say that if there be any other language which 
could make this paragraph more specific, more forceful, more com­
prehensive, by all means adopt it. It seems to us to be comprehen­
sive and applicable. 

So, on the one hand, Section III of Article IV would empower 
the Governor to reorganize the State Government so as to make it 
more efficient and more economical and thereby enable the State 
to reward public employees more adequately, while on the other 
hand this civil service paragraph which I have just read would 
protect public employees against abuses of gubernatorial power 
and would assure them fair and equal treatment. 

Then, passing along to Paragraph 6, 
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"After July first, one thousand nine hundred and forty-· 
three, benefits payable by virtue of membership in any State 
pension or retirement system shall constitute a contractural 
relationship and shall not be diminished or impaired." 

This would benefit State employees. The State has always 
recognized its moral obligations in this respect, but the substitution 
of constitutional status for the moral obligation would eliminate 
all uncertainty and give security to membership in State pension 
or retirement systems. 

Just by way of caution or precaution, we would like to state for 
the record ·what we understand to be the fact, that when· the Com­
mission was considering this paragraph there were in existence 
only two State employment and retirement systems, both of which 
were actuarily sound, and it was the contemplation of this Com­
mission that this paragraph would refer only to those two systems, 
but we understand-I haven't looked at the record myself, but we 
understand that since then, at this last session, another State sys­
tem was created or recognized or set up which is not actuarily 
sound, and we second the cautionary note of the Commission in its 
report that care should be taken that only actuarily sound systems 
are permitted to come within the purview of Paragraph 6 and ap­
propriate provision in that respect should be made. 

In conclusion on this phase of the article, the State Chamber 
is confident that careful study and reflection will convince public 
employees that Section III of Article IV, the reorganization section, 
and Paragraphs 2 and 6 of Section I of this Article VI together 
hold the promise of more adequate provision, financial and other­
wise, for those who are conscientiously and earnestly carrying on 
the State's business. It is richly deserved and has been too long· 
withheld. 

We would like to speak also in a little detail, and I will take 
only two or three minutes, on this Paragraph 3, S'ection I, Article 
VI. which reads: 

"The Legislature or either House thereof may by reso­
lution constitute and empower a committee thereof or any 
public officer or agency to investigate any and all phases of 
State and local government, or any part thereof, the fidelity 
of any public officer or employee, or the performance of any 
public office, employment or trust." 

I shall be very much interested to know whether any respon­
sible public or semi-public body opposes the incorporation of that 
provision in the Constitution of the State of Ne1v Jersey . The 
power of the New Jersey Legislature to investigate State and 
local goYernments and officials for the purpose of obtaining 
information as a basis of legislative action has been narrowly 
limited by decisions of the Court of Errors and Appeals, as you 
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all know. The rule which obtains in New Jersey under these 
judicial decisions is very much narrower than that which obtains 
in the federal jurisdiction and in the jurisdiction of every 
State in which the question has arisen. The latter part of the 
statement I make with respect to a personal review of all those 
cases which I made a few years ago, and at that time the rule 
which our Court of Errors and Appeals adopted was contrary to 
the rule ·which was in effect in every other State of the United 
States within which the question had arisen, and we all know what 
the authority of the Federal United States Congress is in that re­
spect. Our Court of Errors and Appeals has held, in effect, that 
the investigatory power of the Legislature is limited to impeach­
ment cases and to cases in which the State is swindled out of its 
property, and the reasoning is if the conduct or matter being inves­
tigated happens to be criminal in nature, it is solely the function 
of the judicial branch of the Government, and that the investigat­
ing power of the Legislature is confined to cases in which the State 
is directly affected, the kind to which I have just referred. The 
rule of other jurisdictions is that the Legislature has power to 
investigate the conduct of public officers and public agencies for 
the purpose of obtaining information as a basis for legislative ac­
tion, and that if such conduct be criminal in nature, it is the 
function of the judicial branch to try the guilty ones criminally, 
and if convicted, punish them. The two functions are comple­
mentary. The Legislature has the power to procure information 
and ascertain facts as a basis for the exercise of its legislative 
function. The judiciary has the power to prosecute criminally 
and to con vi ct and punish if a criminal offense is disclosed. 

It is high time that this salutary legislative power be recap­
tured by the New Jersey State Legislature; be restored to the 
New Jersey State Legislature. This paragraph would do that and 
if, in the exercise of this power, the Legislature were to investigate 
the fidelity of any public officer or employee or the performance 
of any public office, employment or trust, in the words of the 
paragraph, a public official found to be possessed of large wealth, 
with no visible or ascertainable source, would be required to 
answer the blunt question, "Where did you get iU" or surrender 
his office. He could not find sanctuary in the exclusive jurisdiction 
of an inactive judiciary decreeing unto itself an exclusive power 
which it does not in fact exercise. 

The judicial branch would not be deprived of its power to 
investigate and to punish criminal offenses, which is as it 
should be. 

The legislative branch would be empowered to gather informa­
tion and to ascertain facts as a basis for the exercise of its legis­
lative function, which also is as it should be. And the public in­
terest would be served. 
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Paragraph 3 would empower the Legislature to uphold and 
preserve the integrity of State and local government. No honest 
official need fear it. We most sincerely, most urgently, advocate 
the adoption of this paragraph. 

As I said at the outset, the other provisions of Article VI are 
re-statements of the present Constitution, I think, with the excep­
tion that Sheriffs and Coroners would be eligible for re-election, 
which is a desirable change. We advocate the article as proposed. 

MR. AMLICKE: Miss Brown, representing the New Jersey Edu­
cational Association. 

Miss BROWN: Mr. Chairman and Members of the Legislative 
Committee: 

I wish to speak on Article VI, Section I., Paragraph 6, which 
reads: 

"After July first, one thousand nine hundred and forty­
three, benefits payable by virtue of membership in any State 
pension or retirement system shall constitute a contractual 
relationship and shall not be diminished or impaired." 

Retirement systems for teachers and other public employes are 
designed to improve the services rendered by such employees by 
giving them a sense of security against disability and old age. 
The proposed amendment would make the retirement benefit a 
contractual relationship guaranteeing the security essential to 
good public service. The New Jersey Education Association here­
with submits its arguments for making this amendment a part of 
the Constitution. Because the Association is especially concerned 
with education, the argument is presented from the point of view 
of New Jersey schools and teachers. Most of the reasons cited 
are, however, equally valid for other groups of public employees 
who would be affected. 

These reasons are, first, it is an established State policy that 
teachers be protected against disability and old age. Membership 
in the fund is compulsory, rather than optional, for New Jersey 
teachers. The proposed amendment is much like the provision of 
the New York constitution. It commits the State only to the bene­
fits promised by the Legislature at the time the teacher is em­
ployed or thereafter freely offered qy the Legislature. 

MR. PAUL: Mr. Robert McManus, Editor of the New Jersey 
Spokesman. 

MR. McMANUs: It seems to us that Mr. Watson's remarks about 
this being an integrated document are particularly apparent in 
relation to Article VI and the one preceding, Article V. It seems 
clear that these two articles were drawn by persons who had in 
mind the recent scandal which disgraced New Jersey throughout 
the Nation. I am referring to the scandal surrounding the elec­
tion of 1937. "\Ve know that there were grave charges that the 
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election of 1937 was stolen. We know that the courts were asked 
to investigate this election and that they refused to do so. \Ve 
know that the Legislature attempted to investigate this election 
and was restrained from doing- so by the courts. The result was 
that the evidence of this theft was permanently withheld from the 
public view until it was burned. Article V, by seeking to raise 
the standard of the judiciary, and Article VI, Section III, which 
empowers the Legislature to do what it was restrained from doing 
in 1937, obviously would safeguard the State from any repetition 
of any such thing in the future. Therefore, we favor both articles. 

MR. AMLICKE: Are there any others ·who wish to be heard in 
favor of the proposed Article VI? 

Mrs. Edward Bebout, the League of ·women Voters. 
MRS. BEBOUT: As we stated at an earlier hearing, the League 

of Women Voters endorses Section I, Paragraph 2 particularly, 
because it believes in qualified personnel in government secured 
through a merit system. We therefore approve the recognition of 
civil service in the proposed Constitution, provided that it is made 
an autonomous department or division of the State government, 
a position which its importance as personnel agency for the "State 
and all of its civil divisions" requires. The need for this is obvious. 
Civil service must be independent of all other departments with 
which and for which it must carry on business, as well as free 
from political patronage controls or influences. 

Paragraph 3. As we stated at the hearing on Article IV, we 
endorse this paragraph particularly because it provides the Legis­
lature or either of its Houses a legitimate and complete check on 
all phases of the other branches of State and local Government. 

May we call your attention again to our contention that it is 
impossible for us to see how there can be any claim that the pro­
posed Constitution places undue power in the hands of the execu­
tive when it contains this grant of power to the Legislature. 

We have a modification for Paragraphs 3, 4, and '5. 
MR. AMLICKE : Are there any others who wish to be heard in 

favor of this article? If not, I will now call upon the opponents 
of Article VI, and the first speaker is Mr. R. Robinson Chance1 

representing the Manufacturers Association of New Jer"ey. Mr. 
Chance. 

MR. CHANCE: Mr. Chairman, Members of the Committee: 
I was very much interested to hear one of the speakers say 

that what the Commission unanimously recommends was a revised 
Constitution, because I read on in the same line "a revised Con­
stitution for the State of New Jersey, the text of which is set 
forth in Part II of this report," so I think it "·as not merely a 
revised Constitution, but the text of which, etc., that I have just 
repeated. 
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I also remember and read that the unanimous recommendation 
is that the submission of the revised Constitution 

"shall be in such form that the people will vote either for or 
against the document as a whole," 

and I read from the same page 11 (p. 912) "It is impractical 
to utilize the amending method provided by .Article IX of the 
present Constitution." 

Disagreeing most completely, and still disagreeing, with those 
parts of the Commission's recommendations, as well as some others, 
and still not believing that one can accurately be said to be a pro­
ponent of the Commission's recommendations if he does not ad­
vocate the text the Commission recommended, I am again recorded 
as speaking in opposition to the recommendations of the 
Commission. 

Further, I repeat what I said this morning, that the Manu­
facturers .Association of New Jersey is not to be deemed as com­
mitted to any course of action with regard to the proposal in ad­
vance of the determination of this Committee as to whether you 
will recommend the submission of all, or parts, or none of the 
proposal to the consideration of the electorate . .As upon previous 
occasions, I shall endeavor to bring into the open particular pro­
visions and their probable effects, which appear to be unsound 
and warranting further consideration. 

With this foreword, I pass directly to the text of .Article VI 
of the proposal. It consists of two sections, the first headed 
"Generally," and the second headed "Impeachments." The first 
paragraph of Section I merely requires every appointive officer 
of the State, before entering upon the duties of his office, to sub­
scribe an oath or affirmation to support the Constitution of this 
State and the United States, and to faithfully, impartially and 
justly perform the duties of his office to the best of his ability. 
This is substantially part of the official oath which the Constitu­
tion by .Article IV, Section I, Paragraph 2 now requires of officers 
of the Legislature. rrhe present oath of officers of the Legislature 
contains the further stipulation "that I will carefully preserve all 
records, papers, writings er property entrusted to me for safekeep­
ing by virtue of my office, ancl make such disposition of the same 
as may be required by law." 1:rhe question suggests itself as to 
whether it \voukl be an improYernent in the proposal to add the 
words in the present oath of officers of the Legislature. 

In passing, it may also be noted that the oath which this 
paragraph requires I believe is substantia 1ly the same oath as that 
required by statute of practically all municipal officers throughout 
the State. 

The second paragraph relates to civil service and purports to 
give a constitutional status to a subject which has been recognized 
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in New Jersey as meritorious, but which has heretofore been reg­
ulated solely by statute. 

It is interesting to hear a gentleman representing one of the 
organizations other than civil service employees elucidating this 
proposition and explaining how the article about administration, 
that we had up the other day, working together with what we 
have proposed here, will make a very effective means of preserving 
the rights of civil service employees, but I also recollect, and you 
will too, that the representative of the Civil Service Employees 
Association stood right directly in front of where I am looking 
now and he said he agreed with me on the administrative article 
when we were here before. 

Coming back to the text of this paragraph, there is one note­
worthy change, however, which this paragraph would bring about; 
that is, not only in the civil service of the State would civil service 
be mandatory, but also in "all its civil divisions." Just what is 
meant by civil divisions of the State is not certain from the text 
of the proposal, but it is assumed that counties and municipalities 
would fall in that category. The explanation at page 25 of the 
Report (p. 926) does not seem to regard this as the effect, for it is 
there stated that this provision "will encourage the legislature to 
bring more county and municipal employees into the State Civil 
Service System wherever that is practical. The latter effect has 
at least been observed in the State of New York.'' Evidentally, who­
ever said that didn't think there was so much difference between 
New York and here. Still, if I am correct in the assumption that 
civil divisions of the State include counties and municipalities, this 
provision would certainly apply to them, and by virtue of Article 
X, Paragraph 1, it would be the duty of the Legislature to make 
enactments to further that purpose and facilitate the operation 
of civil service in the municipalities and counties to the extent 
that the provisions of the proposal were not self-executing. 
Whether all subdivisions of the State would approve this, or 
whether it is desirable, I do not attempt to say. I may note, how­
ever, that the municipality where I reside voted against placing 
its civil employees under the State Civil Service System. The gov­
erning body evidently felt that it was more in line with municipal 
home rule for them to retain the control of their civil employees in 
their own hands. Under the present statutory regulations, they 
have this right. I do not feel that it is my function to voice for 
the Manufacturers Association of New Jersey any decided attitude 
as to how the civil divisions of the State shall handle their affairs 
in this regard. 

Turning now to the provision as it relates to the civil service 
of the State, it is likewise felt that the subject is one which comes 
more properly in the province of others than the Association which 
I represent. 
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It may be interesting to note that the provisions of the docu­
ment prepared by the National Municipal League and which it 
calls a model State Constitution provides, with regard to civil 
service, as follows : 

"Appointments and promotions in the civil serdce of 
this State and of all civil divisions thereof, including coun­
ties, cities and villages, shall be made according to fitness, to 
be determined, so far as practicable, by examination, which, 
so far as practicable, shall be competitive." 

As I read this provision and the provision which constitutes 
Paragraph 2 of Section I, Article VI of the proposal, attention is 
rather forcefully struck by the presence upon two occasions of the 
words "so far as practicable." Now, who is to be the judge of 
what is practicable in the connections specified? Personally, I 
think those words "so far as practicable" leave a loop-hole which 
would enable those in charge of the administration of civil service 
to nullify the whole spirit of the merit system if they were so 
disposed. Consequently, I think that any belief that the existence 
of this provision in the Constitution would offer any guarantee 
against misapplication of civil service, or against any improper 
action on the part of an improper Governor if 'Ve should have that 
misfortune some time in the future, is ovc· , · )timistic. 

Probably it is impossible to avoid some provision such as the 
"so far as practicable" wording. These people who prepared what 
they called a model State Constitution must have thought so or 
they would not have left that so-called flexible phraseology in 
their so-called model. Incidentally, the very thought that there 
must be some flexibility prompts the observation that civil service 
is peculiarly a field in which the type of administrator and his 
sympathy with the spirit of the merit system will count for more 
than this clause in the Constitution. I do not say this is any objec­
tion to the inclusion of such a clause in a change in the Constitu­
tion if one is to be made. I merely point out these things so that 
it may be clear that some, at least, think that perhaps we are 
chasing rainbows when we think that such phraseology as "so far 
as practicable" twice in the article would be any absolute 
guarantee to them. 

The third paragraph has to do with investigations of "any 
and all phases of State and local government, or any part thereof, 
the :fidelity of any public officer or employee, or the performance 
of any public office, employment or trust." It would allow the 
Legislature or either House thereof, by resolution, to constitute 
and empower a committee thereof or any public officer or agency 
to investigate those matters. It contains this provision: 

"No person shall be privileged from testifying in rela­
tion to any such matters and upon so testifying he shall 
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be immune from criminal prosecution with respect to any 
matter to \Vhich such testimony may relate." 

It further would make vacant the office, position or employ­
ment of any public officer or employee who shall refuse to testify 
or to answer any questions relating to any matter properly under 
investigation, or shall refuse to waive immunity from prosecution 
with respect to any matter upon which he may testify. Rnch per­
son so removed from office would be further made ineligible there­
after for any public office, position or employment. 

The avowed purpose of this provision as stated at page 26 of the 
Report (p. 927) is the strengthening of the legislative power of 
investigation. It is said that it will directly result in approved 
accountability of public officers and employees for the faithful 
performance of their trust. 

Perhaps a good way to begin the discussion of this paragraph 
is to note that in 59 Corpus Juris, page 96, Section 78 and the 
following sections, the power of the Legislature to conduct investi­
gations, the legitimate scope of such investigations, the question 
of when they amount to exercise of judicial powers, the compelling 
of attendance of witnesses and production of evidence, the issuance 
of subpoenaes, arrest or attachment, punishment for contempt, are 
discussed, with citations of authorities. 

In digests havinp; the key number classification, the subject of 
legislative investigations is treated under the title "States," key 
numbers 391h and 40. Also in the annotation of the New Jersey 
Constitution in New Jersey Statutes Annotated, under Article II, 
Paragraph 1, note, six cases as to encroachment on the judiciary 
by legislatiye inYestigation are cited, and under Article II, Para­
graph 4, note, four are cases as to invasion of personal liberty and 
security by such investigations. Among the decisions in this State 
may be mentioned In re Hague, 105 New Jersey Equity Reports, p. 
134, affirmed 123 New Jersey Equity Reports, p. 475; In re Kelly, 
123 New Jersey Equity Reports p. 489, affirmed 124 New 
Jersey Equity Reports, p. 350; and there are others I ·won't take 
the time to men ti on. 

·without reviewing these cases in detail, I think it accurate 
to say that it is considered a legislative power to investigate any 
subject respecting which the Legislature may desire information 
in aid of the proper discharge of its function to legislate or per­
form any other act delegated to it by the Constitution, and that 
it may properly delegate the power to make such investigation to 
public officers or agencies. Under existing law, I would assume 
that the Legislature or either House thereof now has power to 
make such an investigation as is mentioned in the first sentence of 
the third paragraph of Section I, Article VI. 

The points on which certain legislative investigations have 
heretofore foundered are that they have undertaken to pursue 
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their inquiries in such a manner and to such subjects that they 
have been deemed an encroachment on the judiciary or an invasion 
of the rights referred to in the Bill of Rights. The particular 
encroachment on the judiciary has arisen in attempts to investi­
gate alleged violations of the criminal law ~which has been held to 
be strictly judicial in nature. For such investigations Grand 
Juries exist, and for the trial of them, the criminal courts. The 
particular invasion of rights guaranteed by the Bill of Rights has 
consisted of attempts to make inquiry into private affairs of a 
citizen and the endeavor to extort from him information which 
might be used as a basis of criminal prosecutions; in other words, 
to turn the investigation into a grand inquest and compel the 
party investigated to be a witness against himself. 

From what is commonly called the "Second Hague Case" in 
the Court of Errors and Appeals, I read this quotation from a 
United States Supreme Court Opinion: 

"Any compulsory discovery by extorting the party's 
oath to convict him of crime is contrary to the principles 
of a free government. It is abhorrent to the instincts of an 
American. It may suit the purposes of despotic power; but 
it cannot abide the pure atmosphere of political liberty and 
personal freedom." 

It is to be remembered that Article VI, Clause II of the 
Federal Constitution provides: 

"This Constitution, and the Laws of the United States, 
which shall be made in Pursuance thereof; and all Treaties 
made, or which shall be made, under the authority of the 
United States, shall be the supreme Law of the Land; and 
the Judges in every State shall be bound thereby, anything 
in the constitution or laws of any State to the contrary 
notwithstanding." 

It is further noted that the 14th Amendment to the United 
States Constitution forbids any State to make any law which shall 
abridge the privileges and immunities of citizens of the United 
States or which shall deprive any person of life, liberty or property 
without due process of law. Against this background, let us look 
at the last two ,sentences of this paragraph. Very obviously, what 
they undertake to do is to coerce the public officer or employee 
into testifying and waiving immunity from criminal prosecution 
by vacating his office and disqualifying him from future eligibility 
for any public office, position or employment if he does not so 
waive immunity and testify. In other words, what these sentences 
try to do, if it be assumed that a responsive answer to a question 
would tend to convict him of a crime, is to compel. discovery of 
a character which the Supreme Court has indicated to be contrary 
to the principles of a free government, etc., as stated in the above 
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quotation. I have not pursued an investigation far enough to 
ascertain if there are any adjudicated cases in the United S'tates 
Supreme Court directly in point or reasonably analogous, but on 
general principle it would seem that these last two sentences would 
run foul of the 14th Amendment of the United States Constitution. 
For example, regulation that requires the relinquishment of a con­
stitutional right is a denial of due process of law. Since the latter 
is the supreme law of the land, these sentences might be deemed 
nugatory in the case of one who claimed that he could not be 
compelled to answer because the answer might be used to convict 
him of crime. A State Constitution can no more stand against 
the Federal Constitution than could a State statute. 

Looking at the matter apart from any possible application of 
thQ Federal Constitution, it would seem that these last two sen­
tences of Paragraph 3 would result in making the proposal incon­
sistent in certain provisions. For example, the proposed Bill of 
Rights carries over the same provisions as to security which are 
in the present Constitution, and the judicial article vests the 
judicial power in the courts. To the extent that the provisions in 
the proposal would ·authorize investigation in the matters pre­
viously held judicial in nature or invasion of civil rights, those 
provisions would provide one thing and Paragraph 3 would pro­
vide another. Which would prevail? If the rights mentioned in 
the proposed Bill of Rights are as asserted thereby "natural and 
unalienable," it would seem that they should prevail over what is 
said in the third paragraph. On the other hand, it might be said 
that the paragraphs should all be read together and that the 
rights previously declared to be unalienable could not be deemed 
so as against legislative investigation. 

While it would seem that the State should be able to prescribe 
the qualifications of its office holders and employees, it probably 
could not do by indirection what it could not do directly, and 
there seems ample room for argument that this is an indirect 
attempt to get around the immunity which one has from giving 
evidence against himself which might incriminate him. 

Turning to the sentence: 

"No person shall be privileged from testifying in rela­
tion to any such matters and upon so testifying he shall be 
immune from criminal prosecution with respect to any 
matter to which such testimony may relate." 

It is believed that if a person claimed that his giving of testi­
mony might incriminate him under the Federal Criminal Law, he 
would still have the privilege of refusing to testify. While the 
State might make immunity against prosecution under State law, 
it could not create immunity as against Federal prosecutions. It 
accordingly seems clear that this sentence would not furnish an 
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absolute "immunity" to one who would testify in reliance upon it 
if any plta::;e of his activities were in violation of Federal criminal 
law. 

It would seem that any person could be subpoenaed and could 
be required to testify as to any of the matters mentioned in the 
first sentence up to the point where he insisted that his rights of 
privacy were unconstitutionally invaded or that his answer might 
tend to incriminate him, all of which can be accomplished under 
the existing Constitution. I doubt if the proposal would produce 
any evidence not now obtainable. While there are some people, 
and I am one of them, who feel that if we were officers, we should 
answer any question the legislature asked, the power to compel 
such answer is not absolute. To say the least, the paragraph should 
have careful consideration before putting it in the Constitution. 
We should be sure that we do not have recommended a change 
which might violate the Federal ·constitution, and it must not be 
forgotten that it is the function of the Grand Jury to investigate 
violation of the criminal law. If it be said the parties who choose 
Grand Juries may be in a political ring, my answer is that Elisor 
drawn Grand Juries can be obtained to indict if there is any 
legal basis for such action as Justice Kalisch demonstrated some 
years ago when certain politicians visited Trenton on more than a 
temporary stay. 

The fourth paragraph requires the election of county clerks 
and surrogates at a general election, prescribes a five-year term 
and would allow the Governor to fill vacancies in those offices by 
appointment to expire when a ~mccessor is elected and qualified. 
In substance this is no change from the provisions in the present 
Constitution, Article VII, Section II, Paragraph 5, and Article V, 
Paragraph 12. The only difference is that the election is referreu 
to in the present Constitution as annual election, whereas it is 
referred to as general election in the proposal. 

The fifth section, that sheriffs and coroners shall be elected 
by the people of their respective counties at a general election is 
the same in substance as the first part of Article VII, S'ection II, 
Paragraph 6 of the present Constitution. The proposal, however, 
eliminates the provision of the Constitution which now prohibits 
a sheriff from succeeding himself. In this case, as in the case of 
the Governor, we cannot see that it is either efficient or desirable 
to prevent the official from succeeding himself if the people see fit 
to elect him. 

The sixth paragraph of this article reads: 

"After July first, one thousand nine hundred and forty­
three, benefits payable by virtue of membership in any 
State pension or retirement system shall constitute a con­
tractual relationship and shall not be diminshed or im­
paired." 
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I see no reason why benefits payable to employees untfor State 
pension or retirement systems should not be a contractual obliga­
tion on the part of the State. All that I wish to suggest is that 
along with this paragraph, it wonld seem desirable to incorporate 
some provision which would require all State pension or retire­
ment systems to be kept on a sound actuarial basis, in order to 
avoid the possibility of having to look to other places than the 
pension iunds. in order to meet the contractual obljgation which 
this paragraph would impose. 

The seventh paragraph requires that civil officers be commis­
sioned by the Governor and is in precisely the same words as 
Article VII, Section II, Paragraph 9 of the present Constitution. 

The eighth paragraph says. that the term of office of all officers 
elected or appointed pursuant to the provisions of this Constitu­
tion, except when herein otherwise directed, shall commence on 
the day of the date of their respective comn1issions; but no com­
mission for any office shall bear date prior to the expiration of 
the term of the incumbent of the said office. This paragraph is 
precisely the same as Article VII, Section II, Paragraph 10 of 
the present Constitution. 

Even though the seventh and eighth paragraphs of the pro­
posal make no change, the thought occurs that an interesting situa­
tion might develop if a Governor declined or failed to issue a com­
mission on time. Would these provisions mean that the Governor 
could keep out of office a person entitled to the office of State 
Treasurer or State Comptroller by declining or failing to sign a 
commission? The speculated event is believed unlikely to happen. 
Neither the framers of the present Constitution nor the Commis­
sion who drafted the proposal seem to have been disturbed by it. 

Section II, the second section of this article of the proposal~ 
captioned "Impeachments" omits the provision of the present Con­
stitution that a judicial officer impeached shall be suspended from 
exercising his office until his acquittal, and another, that the 
Secretary of State shall be Clerk. Otherwise, the second section 
of the proposal allows precisely the same procedure as to impeach­
ments as that specified in the present Constitution with one excep­
tion to be presently stated. 

The third paragraph of the section prescribing that the j ndg­
ment in case of impeachment shall not extend further than to 
removal from office and to disqualification to hold or enjoy any 
office of honor, profit or trust under this State; but the party con­
victed shall nevertheless be liable to indictment, trial and punish­
ment according to law, is taken verbatim from Article VI of the 
present Constitution. 

So far as I observe, the only substantial difference between 
Section II of the proposal and the present Constitution arises 
from the wording· in the proposal in Paragraph 2 "except as other-
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wise provided by this Constitution with respect to judicial offi­
cers." This exception leads to a reference to Article V, Section V 
on page 48 of the Report of the Commission (p. 947). It will be 
there observed that after providing that the Supreme Court Jus­
tices shall be appointed to hold office during good behavior and 
that Justices of the Superior Court, if reappointed aft~r holding 
office for a term of seven years, shall thereafter hold office during 
good behavior, the paragraph then says : 

"The issue of good behavior shall, with respect to J us­
tices of the Supreme Court, be triable by the Senate, and 
with respect to all other Justices or Judges of any court 
shall be triable by the Supreme Court." 

It is noted that this third paragraph of S'ection V of Article V 
does not indicate how the issue of good behavior to be tried in the 
manner mentioned, may originate. The question arises as to 
whether it is meant that judges can be thrown out of office in some 
way other than by impeachment. Is this lack of specification uf 
how the issue of good behavior can arise so framed with the intent 
that some substitute for impeachment may be provided by statute 
to raise the issue? I think the obscurity here deserves to be 
cleared up. If it is the intention that there should be some other 
way than impeachment to dispose of judges, let the suggestion he 
clearly made. 

In connection with the subject of impeachments, it is noted that 
the ground for impeachment is indicated to be "misdemeanor in 
office." Without attempting to define that term, I doubt if it 
would be precisely synonymous with a breach of "good behavior'' 
as used in Section V, Paragraph 3 of Article V. If not, then the 
provision that the Assembly sha11 have the "sole power of im­
peaching" might not be deemed to mean the sole power of raising 
the issue as to good behavior. 

As a way to remove any room for doubt as to what is meant in 
this, connection, I snggest that instead of stating in the section 
relating to impeachments (Article VI, Section II, Paragraph 2) 
"except as otherwise rn·oviclecl by this Constitution with respect 
to judicial office1·s" thnt the particulars of the proviso be specified 
in detail, or as an alternative that Ai·ticlc V, Section V, Para­
graph 3 be amplified so as to specify how the issue of good be­
havior is to be presented and by whom. 

As related to this subject of impeachment, I refer again to 
Article IV, Seeton II, Paragraph 6 relating to removal of officers 
by the Governor. While we were discussing that paragraph, I 
suggested that the questions· and certain comments of one member 
of your Committee might force me to the view that the Governor 
should not be given the judicial power of removal, because of the 
Governor's immunity from judicial process. The removal power 



388 Afternoon Session, August 5, 1942 

in Paragraph 6 only relates to the case of State officers. The· 
thought occurs that it might avoid possible conflict between the 
executive power and the judicial power, if the Governor were only 
given power to investigate, and if the investigation elicited enough 
information, to suspend the State officer in question and submit 
the evidence to the Speaker of the House of Assembly to the end 
that that body might impeach if it deemed that the proper thing 
to do, and also that the Governor might submit the evidence to the 
Prosecutor of the Pleas for the consideration of a Grand .Jury. 

I do not see that anything is to be gained by attempting to 
summarize these comments I have made. I close as I began with 
the thought that there is nothing in Article VI which makes 
necessary the recommendation of the Commission• of submission 
of the revised Constitution in such form that the people will either 
vote for or against the document as a whole and nothing which 
supports the statement at page 11 of the Report (p. 912) that 
it is impracticable to utilize the amending method provided by 
Article IX of the present Constitution. 

MR. CAVICCHIA: Mr. Chance, how can you, in all conscience, 
permit yourself to urge that the vagaries of the English language 
fritter away the obvious sense of the Commission's recommenda­
tion with respect to the Constitution which it has formulated 7 
Let me explain this before you answer. We come back to what I 
said earlier today. You, yourself, picked from these unanimous 
proposals of the Commission those which are favorable to your 
case, but if you will read the entire text of the Commission's pro­
posals, you must admit that the Commission meant that the Legis­
lature should ask the people for authority to agree on a revised 
Constitution, not to submit this proposal to the electorate. 

MR. CHANCE: Well, I have no powers of mental telepathy. All 
I know how to do, to find recommendations of the Commission, is 
to read what they say, and I read, "The Commission unanimously 
recommends a revised Constitution for the State of New Jersey, the 
text of which is set forth in Part II of this report," and I read 
further down there another one "that submission of the revised 
Constitution shall be in such form that the people will vote either 
for or against the document as a whole"; and I read further down, 
"It is impractical to utilize the amending method provided by 
Article IX of the present Constitution." Now, I would like you to 
point out to me, or anybody else to point out to me, any place 
where the Commission says they don't recommend the text which 
is annexed to this thing, or to point to any place where the Com­
mission says they do not recommend that it be submitted so the 
pe.ople will vote for or against the document as a whole, or any 
place where the Commission said they denied what they previously 
said "It is impractical to utilize the amending method provided 
by Article IX of the present Constitution.'' 
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MR. CAVICCHIA: You are going beyond the point. Why do you 
skip the second recommendation of the Commission "that through 
suitable enabling legislation, the Legislature at the primary elec­
tion in September next shall request authority from the people 
to submit a revised Constitution ... ," not the within Constitution. 

MR. CHANCE: I will tell you another little point. 

MR. CAVICCHIA: Why don't you answer that? 

MR. CHANCE: I am going to answer that right nmv. It is a 
familiar principle of the construction of documents that where the 
same words are used in the same document, it is assumed they are 
used in the same sense, and when the first paragraph says "A re­
vised Constitution of the State of New Jersey, the text of which 
is set forth in Part II of this report," you have a revised Constitu­
tion, and when you come to the next one and it says "a revised 
Constitution'' again, it is to be assumed it was used in the same 
sense, namely, the text of which is hereto annexed. 

MR. CAVICCHIA : When you read a case in order to get the sense 
of the case, you read the whole case, don't you? 

MR. CHANCE: I read the whole case but if there is one unequiy­
ocal statement in it where there is a determination of a specific 
thing which is without exception or qualification of any kind, such 
as this is, "A revised Constitution for the State of New Jersey, the 
text of which is set forth in Part II of this report," and the other 
ones I read before, I don't have to read anything else to find out 
the case holds that particular point, and I don't have to read any­
thing else to find that what this Commission recommends is that 
they submit something as a whole, and what they recommend is 
the text of which is set forth here, and I don't have to read any­
where else to find that they say it is impracticable to utilize the 
amending method provided by Article IX of the present Constitu­
tion, all of which I deny. 

MR. CAVICCHIA: Mr. Chance, you are for some revision -0£ the 
present Constitution, are you not? 

MR. CHANCE: Now, do I have to read that again? 

MR. CAVICCHIA : Can't you answer this question? This Com­
mittee is trying to get some intelligent answers. here. We want to 
know, after all, just what is your position. Are you for some re­
vision of the present Constitution, or are you not? 

MR. CHANCE: If you will look at the very second paragraph of 
the first day in which I addressed this Committee, you will find 
out what I said and if it is going to help you any, I can say it 
again. 

MR. CA VIC CHIA: Let me ask you this: Let's summarize a por­
tion of your position. You are for increased salaries for legislators, 
which would mean a revision-right Y 
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l\'IR. CHANCE: No, it doesn't mean any revision at all. You can 
do that easily enough under this Article IX, if you get enough 
votes. 

l\'.IR. CAVICCHIA: That certainly must mean revision of the Con­
stitution, no matter by what methods. 

]\fa. CHANCE: Not the way the people who are talking a bout 
this thing are talking about revision. 

MR. CA VIC CHIA: I am talking about revision in the abstract. 
MR. CHANCE: They undertake to say that amendment is one 

thing, and if you come along and make a thousand amendments 
and call it revision, you are not making amendments. I don't 
agree with that one, either. 

MR. CAVICCHIA : Revision can be by either amendment or any 
other process that may be decided upon. I say this: From your 
testimony here throughout these hearings, you have definitely put 
yourself on record for some revision, and among the things which 
you have recommended for revision are increased salaries for legis­
lators and increased terms for members of the Legislature, is that 
right? 

MR. CHANCE: No, that isn't right. I haven't put myself on 
record representing the Manufacturers Association for anything 
different from what I said on the first day, the very first day, in 
the second paragraph. 

"The management of that Association, representing as it 
does such a large part of the industry and citizenry of this 
State, have felt that the Association should be represented 
at the discussion of a matter of such vital importance as the 
revision of the basic and fundamental law. They have not 
authorized me to commit the Association finally to any atti­
tude or course of action in advance of the determination of 
this Committee as to whether you will recommend the sub­
mission of all or parts or none of the proposal to the consid­
eration of the electorate. My position in o-pposition to the 
proposal is that I shall, with your perrnissim1, explore and 
review the significant features of the proposal, in the hope 
of aiding you in your decision as to what action or inaction 
you will report and recommend." 

I might add this-and I am saying this myself; I haven't 
talked to my superiors-that when they see whatever comes out as 
the final document which is going to be either recommended or not 
recommended, then they will take a position, but they won't take 
any position on something until they know what that something 
is. 

MR. l\foMANUS: Mr. Chance. 
MR. AMLICKE: Do you wish to ask a question of Mr. Chance? 
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MR. McMANUS: Yes, sir. 

MR. AMLICKE: Mr. Chance, will you submit to a question~ 

MR. CHANCE: Didn't I say a little while ago that if I was an 
officer I would answer any question? Although I am not an offi­
cer, I will try to answer. 

l\1R. AMLICKE : Please make it in question and answer form. 

::\fa. McMANUS: As I understand it, the New Jersey Manufac­
turers Association is here in an exploratory capacity, is that right 1 

1\In. CHANCE: Well, now, you heard what I read before and my 
ans"\ver is that what I said before still stands. 

1\1 ri. McMANUS: The word "exploratory" was in what you said. 

MR. CHANCE : "Exploratory" wasn't in there, but I stand on 
what I said, anyhow. 

MR. McMANUS: Why is it then, that you are on record in this 
hearing as being opposed to every article of the proposed Consti­
tution so far, and also the method of submitting-

MR. AMLICKE: May I suggest we limit our questions to the 
particular article, because time is getting on and it is quite valu­
able. We would like to give you another chance, but we have only 
one day. 

MR. McMANUS: All right, sir. 

MR. AMLICKE: Are there any others who wish to be heard in 
opposition to the proposed Article VI~ If not, we will hear those 
in favor of modification. 

MR. WATSON : May I speak as a modifier~ 
MR. AMLICKE: After the regular list is exhausted and if time is 

still with us. 
The first speaker to be called upon is Mr. Manuel Cantor, repre­

senting the Communist Party of New Jersey. 
lVIR. CANTOR: Mr. Chairman, there are several paragraphs in 

Article VI of the proposed revision which we would like to discuss. 
There are several additional proposals we wish to make. 

We already are on record in these hearings for the complete 
elimination in all employment of discrimination on account of race, 
color or creed. \Ve favor also the application of civil service to the 
broadest section of Government employees. Accordingly the pro· 
visions in Paragraph 2 that "all appointments and promotions 
shall be made according to merit and fitness to be ascertained by 
competitive examinations" meets with our approval. But we can­
not help but express some concern at the inclusion of the phrase 
"so far as practicable" as a qualification in two places in the above 
clause. While we recognize that not every job lends itself to the 
testing of applicants by examination, the provision appears drawn 
almost deliberately to provide loop-holes for evasion. Vv e would 
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suggest such re-drafting as would make evasion much more dif­
ficult. 

We are in favor of the inclusion in the Constitution of pro­
visions for investigating and eliminating fraud graft and corrup­
tion in the administration of any phase of State and local Govern­
ment. Recent history has created need for a special subject for 
investigation in addition-what is popularly known as "fifth col­
umn," subversive or un-American activities amongst State and local 
officers and employees. But great care must be exercised not to 
permit the creation and perpetuation in this S'tate of a vehicle for 
legal persecutions, star chamber proceedings and witch-hunts. Two 
examples are ready to hand of the evils that can result: the Dies 
Committee of the U. S. House of Representatives and the Coudert 
Committee of the New York Legislature. Both these committees 
have engaged primarily in a sort of legalized blackmail which has 
intimidated even their own colleagues into repeated appropriations 
against the public will and interest. Secret hearings are held; no 
records need be kept; witnesses are not qualified; all kinds of im­
material evidence are permitted. Every liberal or progressive, 
every political opponent may become the victim of a smear attack 
from such a committee's so-called "investigation." 

We must insist that a proposal for investigating committees 
provide for a fair hearing and proper protection of the individual's 
rights. The particular clause in the proposed revision should not 
be incorporated unless the following safeguards are provided : 

The investigation shall be limited to sworn testimony following 
rules of evidence observed in the courts of law. 

Hearings shall at all times be open to the public and complete 
stenographic records shall be kept. 

Every witness shall be entitled to counsel. 
Testimony must be limited to the immediate subject of inquiry. 
Witness shall be entitled to answer under oath the testimony of 

other witnesses and to produce additional witnesses in his behalf. 
The investigation shall not discriminate because of race, color, 

political belief or membership or activity in or on behalf of a 
labor union or organization. 

We would also deem it more advisable that refusal to answer 
questions not be ground for removal unless such refusal is found 
by a court to be unjustified and in contempt of the committee. The 
clause with respect to waiver of immunity from prosecution seems 
meaningless and contradictory to the preceding clause which spe­
cifically grants such immunity. 

It may appear that the following proposal regarding the office 
of sheriff could be met by proper legislation, but the abuse in ques­
tion is so widespread in our opinion as to warrant inclusion as gen­
eral policy in the Constitution. We would propose that no sheriff 
or deputy shall be permitted to receive payment or emolument 
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other than his salary or fees provided by law for service in behalf 
of any person or corporation, nor shall he serve in behalf of any 
employer during a labor dispute. Instances have come to light 
recently in Essex and other counties, and there are numerous 
others not exposed to public view, where sheriffs have accepted 
"fees'' for "assistance" given to employers in the course of labor 
disputes. 

The principle established by Paragraph 6 that benefits payable 
under a pension or retirement system constitute a contractural 
relationship and are not to be impaired is a proper safeguard. 

In an earlier hearing, ·we proposed that the Attorney-General be 
included in Article IV, Section III, Paragraph 6 as an exception 
to the Governor's appointiye power. We would include here under 
Section I of Article VI provision that the Attorney General be 
elected every two years. He is much too important a public officer 
not to be held accountable to the electorate directly. There have 
been too many instances where the Attorney General becomes an 
antagonist instead of a servant of the people. 

Section II dealing with impeachment appears satisfactory. We 
propose the addition of a Section III, to deal with recall. Every 
elected officer in the State shall be subject to recall by the people. 
The process can be initiated by petition of ten per cent of the 
electors of the district from which the officer was elected. The 
petition must be filed with the Secretary of State and a special 
election must be ordered within thirty days. There are now twelve 
States that have recall of public officers. There is some variation 
as to the precise method for the election of the new officer, but any 
of several alternative methods would be satisfactory. Certainly 
the recall is a democratic measure fully in harmony with the de­
sires expressed by all speakers at these hearings to protect the 
power and the rights of the people. 

MR. AMLICKE: Does anyone else present desire to be heard in 
favor of modification of Article VI 1 

MR. IssERMAN: Mr. Chairman, I would like to make a few 
remarks. 

MR. AMLICKE: Mr. Isserman, representing the C. I. 0. and the 
American Labor League. 

MR. IssERMAN: In the main we are in substantial accord with 
the provisions of Article VI, and my only reason for getting on my 
feet and discussing modification is some difficulty that I have with 
S'ection I, subdivision 3. I think I am in accord that legislative 
committees must have powers to investigate. With that nobody 
can really quarrel unless you have a specific axe to grind. But I 
wonder if there shouldn't be some limitation, because occasionally 
even legislative investigating committees have the temerity to 
overstep the bounds of what is proper and what is decent. My 
difficulty, as I see it, is determining where we should draw the 
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line as to what they should or shouldn't do. I think perhaps a 
very careful study of the powers granted other investigating com­
mittees with certain limitations on that power included in the Con­
stitution, so that the rights of private citizens and the conduct of 
their affairs be not interfered with by legislative investigating 
committees-I believe the distinction ought to be adopted and ap­
proved. It will be a healthy condition when legislative bodies 
appointed by the Legislature, which after all are supposed to rep­
resent the will of the people, can freely without any difficulty 
carry on proper investigations. 

l\fa. AnirLICKE: Is there anyone else who wishes to be heard in 
favor of modification? Mrs. Bebout. 

MRs. BEBOUT: On Paragraphs 4 and fi the League recom­
mended to the Commission on Revision that county clerks, surro­
gates, sheriffs, and coroners be eliminatea from the Constitution. 
We believe those offices should not be constitutional for several 
reason::1. Various forms of more efficient county government are 
being u~ed with satisfaction in other States. Freezing highly pajd 
county officials with accompanying patronage in the form of ap­
pointments to be made by them into the Constitution, makes its 
impossible for any county in New Jersey to effect the savings which 
might be secured by adopting a modern type of county govern­
ment. County governments spend a great deal of money and 
should be run in a businesslike and economical way. The Prince­
ton Surveys showed vividly the unnecessary costs entailed by over­
lapping functions in this State. The new Constitution should per­
mit those· counties which desire to do so to adopt forms of county 
organization better suited to present needs. The Commission 
recognized the fact of changed conditions when it stated, as the 
reason for permitting sheriffs to succeed themselves, that: "Since 
the reason for originally prohibiting sheriffs from succeeding them­
selves-that is, their former extensive powers-has long since dis­
appeared, this restriction is removed from the Constitution." vV e 
say, let the requirement that counties must elect sheriffs and all 
the others be removed from the Constitution. We think that surro­
gates should be considered a part of the judicial system and ap­
pointed in the same manner. 

If, unfortunately, those offices are retained in the Constitution, 
the League is opposed to keeping the old terms of three and five 
years. By providing two- and four-year terms for members of the 
Legislature and the Governor, along with the provision that those 
elections shall occur in odd years, the proposed Constitution 
seemed to be giving the State a "system of elections." The lack of 
a system of elections in New Jersey has long been recognized by 
students of Government. Professor Ralph S. Boots in his study 
entitled "Direct Primar,\· in New Jersey" says: "System of elections 
is a misnomer in Xe\Y .Jersey. Nominations for an officers whose 
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terms are the same in length of course recur in a fixed relation 
to one another. For example, if, in a certain county, State senator, 
sheriff and coroners are nominated in the same year, they will con­
tinue to be nominated in the same year at three-year intervals, but 
the nominations of surrogate and county clerk, officers haying five­
year terms, will necessarily come sometimes with the nomination 
of certain three-year officials, and sometimes separate from it, and 
the nominations of national officers occurring every two years will 
increase the confusion, not to mention the municipal officers at all. 
The result is an electoral feast in certain years, if not electoral 
famine in others-an arrangement of menus which is not conducive 
to the voter's political digestion." 

We ask, therefore, that the new Constitution have the merit of 
providing a real sytem of e ! ections unmarred by inconsistencies. 

MR. AMLICKE: Now, Mr. Watson you can have a few minutes. 
MR. WATSON: I can say what I have to say, Mr. Chairman, in 

less than five minutes. Speaking as a modificationist, we said at 
the outset if different language would strengthen Paragraph 2, the 
civil service section, ·we ·would favor it. Particular reference has 
been made to the words "so far as practicable." If it would 
strengthen this provision to eliminate the words "so far as prac­
ticable," by all means eliminate them, but we direct the attention 
of the Committee to the fact that those words "so far as practic­
able" might have definite meaning. For instance, it might not be 
practicable to hold an examination for the employment of unskilled 
manual laborers. Those words "so far as practicable'' have a very 
definite meaning in civil service law and have been adjudicated by 
the courts, and there is no danger whatever of their abuse. They 
mean just what they say. For instance, the S'tate Treasurer has a 
confidential employee who has custody of securities and moneys for 
which the State Treasurer is responsible. You can't hold an exam­
ination to determine who would enjoy the confidence of the State 
Treasurer; it wouldn't be practicable to hold an examination. 
There the words have definite meaning. 

Then, again, just a minute or two on this Section III : It has 
been said the effect of this Section III might be to extort informa­
tion as a basis of criminal prosecution. I wrote the words down. 
Certain cases were cited. Let me remind the Committee that in the 
cases cited the respondents never once claimed constitutional priv­
ilege; the respondent never said, "The answer to that question 
might subject me to criminal prosecution." If he had, the Consti­
tution would have intervened and that might have been the end of 
it, but no constitutional privilege was ever claimed, and there is 
a good deal of smoke screen about this paragraph. 

It's said that where the legislative investigation also tends to 
reveal criminal conduct, let the Grand Jury act, or if the Grand 
Jury doesn't act, impanel an elisor dra"\vn Grand Jury, as ,Judge 
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Kalisch did in Atlantic County, but the members of the Committee 
know-apparently the spokesman doesn't know the meaning of it­
that an elisor drawn Grand Jury may be obtained only where the 
sheriff can't intervene. The reason there was an elisor drawn 
Grand Jury there was that the sheriff was a defendant. Otherwise, 
there wouldn't have been any elisor drawn Grand Jury; it 
wouldn't suffice. 

Also, it has been said that the lines should be drawn so that 
private citizens wouldn't be the subject of this kind of investiga­
tion, but this language does it. The Legislature may investigate 
Government or any public officer or agency, all phases of State and 
local Government, the fidelity of any public officer or employee, 
or the performance of any public office, employment or trust. 

May I go back just once more, before I sit down, to this much 
controverted page 11 (p. 912). If this Commission had been ad­
dressing itself to immature intelligence, it would have numbered 
its recommendations and its first recommendation, number one, 
would have been a revised Constitution for the State of New 
Jersey, the Commission recommends a revised Constitution for the 
State of New Jersey, the text of which is set forth in Part II of 
the Report. That would have been one recommendation. What 
else could the Commission say~ This is their handiwork. They 
wouldn't submit it without a recommendation. 

Their second recommendation would have been, if they had 
numbered them, two: that through enabling legislation the Legis­
lature at primary election shall request authority from the people 
to submit a revised Constitution. That is a separate recommenda­
tion. 

I ts third recommendation would have been upon favorable vote 
of the people on this question at the primary election, a Revised 
Constitution shall be incorporated in a legislative bill, the one sub­
mitted by the Legislature. 

So, we don't apply the rule of construction that the same lan­
guage is used throughout in the same document, but here the same 
language is used throughout in three different recommendations 
and the 'vords "a revised Constitution" have a different meaning 
and a different reference in each of the three different 
recommendations. 

Thank you, Mr. Chairman. 
MR. CHANCE: I congratulate him on his ability to read into 

the people's words what they didn't say. 
MR. AMLICKE : Ladies and gentlemen, I wish to announce that 

the next hearing will take place in this chamber on August 19th, 
at which time the Committee will consider Articles VII and VIII. 

The Chair wishes to announce also it regrets that Miss Preen, 
a member of the Committee, was obliged to leave because of the 
sudden ilJness of her father. 

(Adjournment.) 
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BRIEFS AND COMMUNICATIONS SUBMITTED AT THIS SESSION. 

Montclair, N. J., August 3, 1942 . 

.Joint Legislative Committee to Conduct Hearings on the Revision 
of the New Jersey Constitution, 

Hon. Lloyd L. Schroeder, Chairman, 
State Capitol, Trenton, N. J. 

Madam and Gentlemen : 

Re: Art. VI (Public Affairs) Section I, Paragraph 2 of Pro­
posed Revision. 

I earnestly recommend that the foregoing paragraph be 
amended by inserting after the words : "according to merit and 
fitness" the words: "regardless of race, creed or color'' so that 
Paragraph 2 will read: 

"2. In the civil service of the State and all its civil 
divisions, all offices and positions shall be classified according 
to duties and responsibilities, salary ranges shall be estab­
)ished for the various classes, and all appointments and pro­
motions shall be made according to merit and fitness, regard­
less of race, creed or color, to be ascertained, so far as prac­
ticable, by examinations, which, so far as practicable, shall 
be competitiYe." 

The purpose of the recommended amendment is to make certain 
that the prohibition against discrimination "on account of his re­
ligious principles," in Article I, Paragraph 4 will also be made 
effective with respect to "race, creed or color" in all civil service 
appointments. The words suggested are adapted from the familiar 
ones in the XVth Amendment to the United States Constitution as 
employed in New Jersey Revised Statutes, Section 10 :1-6. 

Existing instances of racial discrimination, which have been 
investigated and verified, in political subdivisions of the State, 
make appropriate and necessary my advocacy of this addition. 

Respectful] y, 

ARTHUR .T. EDVlARDS 



PUBLIC HEARIKG 

August 19, 1942 

Jl:J orning Session 
on 

Proposed Revision of the New Jersey Constitution 
Article VII. "Finance" 

The Joint Legislative Committee appointed pursuant to Senate 
Concurrent Resolution Xo. 19, passed June 15, 1942, co1we11ed in 
the Assembly Chamber in the State House at rrrenton 011 \Yeclnes­
day, August 19, 1942 at ten-thirty o'clock A. M., for the purpose of 
holding a Public Hearing in connection with the Proposed Revision 
of the New Jersey Constitution (1942) pursuant to announcement 
previously made. 

rrhe following members of the Joint Committee were present: 
Hon. Manfield G. Amlicke (presiding), Hon. H. Rivington Pyne1 

Hon. Edward J. O'Mara, Hon. Dominic A. Cavicchia and Hon. 
Mildred A. Preen. 

The Chairman opened the Hearing and the Hearing proceeded 
as follows: 

MR. AMLICKE : Will the public hearing come to order now 
please. The article under discussion today is Article VII on 
Finance. We will proceed with the usual order, first hearing the 
proponents, then those in favor of modification and those against 
it. I will now call upon Mr. Winston Paul to introduce the speak­
ers in behalf of the adoption of Article VII as proposed by the 
Committee. Mr. Paul. 

MR. PAUL: Thank you, Mr. Chairman. The first speaker is l\!Ir. 
Spencer Miller Jr. 

l\fo. MILLER: Gentlemen of the Committee: Two basic prin­
ciples of democratic government-namely popular suffrage and the 
control of the purse by the peoples' representatives are scheduled 
for discussion today in the articles in the proposed revision of our 
Constitution. These two principles are as well two of the most fun­
damental tools of constitutional government. As Chairman of the 
New Jersey Committee on Constitutional Convention, it may not be 
amiss to point out that public control over Government has been 
attained largely through popular elections and through legislative 
and administrative controls over public finances. One needs only 
to recall the successive steps by which a more and more represen­
tative Parliament gained more and more effective control over, 
first, the revenues, and later, the expenditures of the King's &rov-

398 
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•er11111e11t tv realize that the suffrage, the system of elections, and 
tlie system of fiscal control, are related and essential factors in the 
·deye1opment and maintenance of any system of responsible gov­
ernment. Our own colonial forebears were well aware of this, as 
the struggles over money between colonial assemblies and royal 
g0Yerno1·-, attest. The results of those struggles are evident in the 
provisions in our early constitutions, designed to protect the right 
of the Legislature, not only to determine the sources and amounts 
of pnbhc funds, but also to control by appropriation the objects 
·Of their expenditure. 

~ evY ,Jersey has long enjoyed universal suffrage and we have 
already dealt in earlier hearings with provisions designed to secure 
the elect ion at more appropriate intervals than those provided in 
the present Constitution of more responsible public agents in the 
legislative branches of the State Government. It will be unneces­
sary~ therefore, to discuss the subject of elections and suffrage at 
this hearing. I trust that the minor modifications proposed in 
.Article VII of the draft before us will be given careful scrutiny 
to make sure that the sovereign right of the people to speak through 
the baHot box is fully protected. 

Article VII concerns State finances. The new provisions incor­
porated in this article directly affect the administration of the 
State Highway Department of which I happen, at present, to be 
1iead. But what I shall say as Highway Commissioner will be in no 
way inconsistent with what I shou1d say as a citizen attempting to 
represent the common thinking of the thousands of citizens asso­
ciated with the New Jersey Committee on Constitutional Conven­
tion and its affiliated organizations. This is as it should be, because 
the notion that there can be any distinction between a legitimate 
·departmental point of view and a sound citizens' point of view 
concerning any public question is inconsistent with the basic as­
sumption of democratic government. That assumption is that Gov­
ernment exists to serve the people in accordance with their will, 
and that public officers and employees have only the duty to per­
form that service according to their best understanding and 
abnity. 

In an exhaustive study and report on the "Organization and 
.Administration of the New Jersey State Highway Department," 
prepared by Sidney Goldmann and Thomas J. Graves, and 
recently published, it is stated that the highway department has 
for much of the time in the past "dedicated itself to the proposition 
of maintaining its indefensibly independent position in the. State 
Government-a position that carries great power in State affairs.'' 
It is the contention of these two investigators that a great part at 
least of the effort which has been spent in attempting to maintain 
this po>Sition has been due to sincere conviction that the highway 
department was different from all other departments, and should 
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be so treated. My study of administration, both in public and in 
private business has convinced me that such a belief is not un­
common. It has certainly not been confined to the New Jersey 
Highway Department. While I recognize that there is an honest 
difference of opinion about the finances of the department as to 
the unique character of the work of the department, it is neverthe­
less the considered opinion of most students of public adminis­
tration that "The State Highway Department should be considered 
as a regular agency and integral part of the State Government, and 
should be subject to the same set of oyerheac1 controls of budgeting, 
finances, purchasing and personnel as are provided for the other 
agencies of the Government."-to quote the words of Messrs. Gold­
mann and Graves. 

As a citizen of New Jersey, I am in agreement with this general 
proposition and as State Highway Commissioner I am bound to 
give due weight to the logic of their conclusions. The great merit 
of Article VII, as written by the Revision Commission, in the 
opinion of our Citizens Committee, is that it writes the most im­
portant of these implications into our basic law. It should be ob­
served that this principle and these implications apply equally to 
other executive agencies of the State Government. 

In colonial times the essential objective of the struggle for pop­
ular control of public spending was to gain for the Legislature 
effective control of the purse through the taxing and appropriating 
powers. Independence changed the problem somewhat. American 
executives were now just as truly the people's representatives as. 
were the legislators themselves. But the old suspicion of the execu­
tive lingered on, and led, almost, to what Thomas Jefferson called 
an "elective despotism" by legislators representing minor and local 
interests rather than the interests of the State as a whole. This 
"despotism" found expression in various f0rms of fiscal extrava~ 
gance and resulted in the virtual bankruptcy of some States. Con­
stitutional curbs began to be put upon the borrowing and spending 
proclivities of State Legislatures. The limitation imposed on the 
power of the State to create a debt in excess of $100,000, incorpor­
ated in our Constitution of 1844, is a case in point. Unfortunately, 
the possibility of securing a more responsible administration of 
public finances through implementation of the powers of the Gov­
ernor as chief executive was until recent years almost completely 
ignored. 

The spectacular increase in public budgets following the indus­
trial revolution and the growth and concentration of population 
has, however, made it evident that democratic control of public 
spending requires something more active, continuous and respon­
sible than the enactment of occasional laws to raise money and 
direct the expenditure thereof. Since the beginning of this cen­
tury, therefore, there has been a definite trend toward executive 
control of the making and execution of public budgets and toward 
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improved methods of handling public business. New Jersey has 
done some excellent pioneer work in this field. The recent local 
government and bond and budget acts are examples. 

Unfortunately, we are now lagging behind in the application 
to State Government of principles which we ourselves have helped 
to discover and to teach. Article VII of the Proposed Constitution 
would bring the State back again near the head of the procession. 
The significant changes which this article would require in our 
fiscal practices are these : 

(1) All appropriations for support of State Government 
would be made in a single budget appropriation bill every 
two years. 

(2) No supplementary appropriation could be made ex­
cept by the approval of two-thirds of each House of the 
Legislature of a bill restricted to a single object. 

(3) All dedicated funds except the State school fund 
and funds protected by contractural obligations would be 
abolished. 

( 4) All State departments would operate on a uniform 
fiscal year. 

( 5) State borrowing would be limited to serial bonds. 

To state these propositions should be to make almost all the 
necessary argument in support of them. The State has long recog­
nized in Jaws governing local finances the soundness of the single 
comprehensive budget, unencumbered by continuing dedicated 
revenues or appropriations, and of serial bonds as distinct from 
sinking fund bonds. If this is sound business for local Govern­
ment, it is certainly sound business for State Government. 

Report after report has declared that the present complicated 
system of dedicated revenues, continuing appropriations, diverse 
and overlapping administrative controls, together with the two 
fiscal years which prevail in the State Government, make it utterly 
impossible either to get a true picture of the financial condition 
of the State or to secure sound planning and responsible adminis­
tration of public spending. Among the by-products of this con­
dition have been wasting of public funds, inadequate support of 
essential public functions, and doubt among our citizens about 
the propriety and even the honesty of much of our public spend­
ing. I regret to say that some of this doubt has been directed 
toward the activities of the highway department in the past. This 
fact alone makes it important that this and all other departments 
of the State Government be put on the same footing as to their 
source of revenue, the control of their expenditures, and account­
ability for their actions. 

There will be minor inconveniences in making a change from the 
present system to any new system which may be adopted. Bnt 
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those inconveniences will cease when the change has been effected, 
and they are insignificant in comparison with the continuing in­
conveniences resulting from the present system. Take for example 
the need for the uniform fiscal year. Admittedly, there will be a 
period of adjustment, during which both the highway department 
itself and county and municipal officials responsible for adminis­
tering State aid will have to become used to new ways of doing 
things. Is it unreasonable to assert that New Jersey could and 
would adjust to a system that has been found feasible in twenty­
one other States of the Union? This is especially so when we 
reflect that under the present system the highway appropriations 
act is seldom passed until near the middle of the year for which 
it provides. With a biennial budget there would necessarily be 
one whole year in which there could be no doubt about what a 
county or municipality would have to spend. It is the conclusion 
of Goldmann and Graves that it would be perfectly feasible to 
make appropriations for State aid to counties and municipalities 
half a year ahead and to finance local activities during the next 
two full calendar years. 

The most serious objection to a dedicated revenue in the judg­
ment of students of Government is that it tends to create a vested 
interest in continuing arrangements, which experience and lapse of 
time may prove to be contrary to the public interest. Even if 
there be at first a proper relation between the proceeds of a given 
tax and the need for expenditure for a given service, there is no 
reason to assume that that relationship will continue to exist. Ex­
perience demonstrates that once a dedicated fund has been set up, 
it is extremely difficult to deal with it on its merits. If a revenue 
proves to be greater than is needed, it is likely to encourage im­
provident expenditure for the particular function, merely because 
of the supposedly equitable connection between the revenue and 
the function. This may mean either that an inordinate tax is per­
petuated or that some public services languish while others flourish 
in extravagance. On the other hand, the purpose for which the 
fund is dedicated may not be fulfilled if revenue fails to keep pace 
with need. 

The people of New Jersey are no longer confronted with the 
problem of wresting control of the purse from a king or royal gov­
ernor. Their problem is the immensely more difficult one of find­
ing out how to manage in an economical and satisfactory manner 
the big business of the Slate and local Governments. Not only the 
prosperity of New Jersey but also the essential democracy of New 
Jersey are involved in the solution of this prob1em. The present 
system, or lack of it, tends to put the public purse, and conse­
quently the performance of vital public and social services, at the 
mercy of competing special interests which do not necessarily have 
the welfare of the State at heart. The proposed revision of the 
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Constitution is obviously designed to help the people to get control 
of their own affairs. To this end, as we have seen, it provides for 
a Governor charged with the full responsibility to execute the 
public business, subject to the constant scrutiny of a Legislature 
unembarrassed by the power or the duty to participate directly in 
the administrative process. .Article VII would make important 
additional contributions to this reform by implementing the ex­
ecutive power of the governor, by prescribing sound conditions 
and procedures for the conduct of our public business, and by 
making it more difficult for vested interests to stand in the way 
of salutary readjustments in the State's fiscal program. 

MR. PAUL: Mr. Chairman, I would like next to introduce Mr . 
.Alexander Summer, President of the New Jersey .Association of 
Real Estate Boards. 

MR. SUMMER: I am here as President of the New Jersey Asso­
ciation of Real Estate Boards to say on behalf of my group that 
we are very strongly in favor of a revision of the State Constitu­
tion and we are particularly interested in that provision of Article 
VII under discussion here today, which provides for the elimina­
tion of the so-called dedicated funds, the restriction of supple­
mental appropriations and the provision that all appropriations 
for the support of the State Government should be made in a 
single budget appropriation bill. 

In 1928 our Association made a rather elaborate survey of 
the tax situation in this State and 1n our endeavor to learn some­
thing about the revenue picture in New Jersey, we ran head-on 
into this dedicated fund evil. It was then that we first raised our 
voice for a Constitutional Convention, as our survey at that time 
indicated that one of the main reasons for some of the evils which 
have grown into our State and municipal Governments was the 
fact that we were attempting to meet the complex needs of a great 
industrial State, with a fundamental law designed to meet the 
simple needs of an agricultural community of one hundred years 
ago. 

Since that time, year in and year out, our Association has ad­
vocated the calling of a Constitutional Convention for the purpose 
of a revision that would make that Constitution more effectively 
applicable to present day needs. 

As this is the first opportunity I have had as the President 
of our group, to appear at these hearings, I wish to record with 
your Committee our approval, in principle, of this revised Con­
stitution proposed by this Special Revision Commission. We rec­
ognize, of course, that it is not a perfect document. We think 
the Commission has done a good job and if it accomplishes noth­
ing else tban to provide for more business-like sessions of the 
Legislature, a more business-like supervision by the Executive De­
partment over the various departments of government and re-
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organizes the complex machinery of the judicial system, it will 
have accomplished far-reaching reforms of inestimable benefit to 
the people of the State. 

My purpose here is merely to make that general statement of 
approval to you in order that you may know that our organization 
is in favor of the Legislature presenting to the people a revision 
of the Constitution, in order that the people may be afforded an 
opportunity of passing upon the proposals -- to revise their funda­
mental law. 

There is one section of this Article VII, however, in connection 
with which we are not in agreement and that is the proposal to 
carry into the new Constitution the property tax provision of the 
old Constitution. Our position on this particular provision will 
be presented by John F. O'Brien later in the day. While our 
position on this particular provision is strong and emphatic, our 
objection to it must not be construed as an opposition to the gen­
eral principle of the revision, our desire being to offer constructive 
criticism, in order that a very vital part of this proposed Con­
stitution may not carry with it a provision of the old Constitution, 
which in the light of present day needs, seems to be totally inade­
quate to meet the needs of Government conditions as they exist 
today. 

To summarize, my word to you is that the New Jersey As 'ocia­
tion of Real Estate Boards, comprised of all the local Boards 
throughout the State and representing the real estate interests 
of the State, gives its approval, in principle, to this revision report 
and to ask that such suggestions as may be made with reference 
to the property tax provision be given due consideration in the 
report your committee is to make to the Legislature. Thank you. 

MR. PAUL: Mr. R,ussell Watson of New Brunswick, Vice­
Chairman of the New Jersey State Chamber of Commerce, will 
speak in behalf of that organization. 

MR. WATSON: Members of the Committee, the State Chamber 
regards Article VII, which I will speak about first, as one of 
the major features of the proposed revision because the Chamber 
has long advocated the abolition of dedicated funds, which would 
be accomplished by Paragraph 4; and one all-inclusive appropria­
tion bill which would be accomplished by Paragraph 5. 

May I speak first of Paragraph 4 which provides that a11 
revenues of the State Government, from whatever source derived, 
with certain exceptions, shall be paid into a single fund to be 
known as the General State Fund, subject to appropriation for 
any public purpose. The exceptions are that separate funds might 
be maintained for revenues realized from any tax levied speci­
fically for the purpose of obtaining free public schools, for the 
proceeds of bond issues, earnings of self-liquidating public im­
provements, revenues of restricted use under or in compliance with 
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Federal law, and revenues held in trust for retirement of the 
public debt, for benefit of S'tate or local officers or employees or 
for a specific public purpose required by a private donation. These 
exceptions may be classified as public school funds, which is 
justifiable because of the paramount importance of free educa­
tion; trust funds for the proper application of money borrowed 
for specific purposes; revenues of restricted use under Federal 
law; and trust funds for the payment of public debt or for the 
payment of pensions or for the administration of a private dona­
tion. These exceptions are all self-explanatory and seem to us to 
be obviously proper and necessary. 

The vice of the system of dedicated funds as it has· obtained in 
New Jersey for a long, long while is that certain revenues are 
dedicated to certain specific purposes, regardless of the State's 
resources and regardless of its needs and requirements. Under 
this system the State might have more money than is needed in a 
particular dedicated fund and yet be rather hard put to it for 
money for essential governmental services. No private business 
practices such a system, or could Jong survive under it. It seems 
to us that the sound principle is that all of the State's revenues 
and resources should be pooled in one fund and dedicated accord­
ing to the supply and according to the need. The system of dedi­
cated funds has created a State fiscal situation-and I think the 
members of the Committee wiJl bear with us that we have tried 
to be at these hearings conservative in our statements-but with 
respect to this system of dedicated funds against which our organi­
zation has been for so long, it seems to us that the present situation 
as it has existed for ·the last few years, is nothing short of scan­
dalous, and that is one of the strongest terms we have used. 

The Annual Report of the Comptroller for the year ended 
June 30, 1941, at pages 96 and 97, lists 37 dedicated funds, which 
at July 1, 1940, had aggregate balances of $44,000,000. I use 
round figures. These 37 funds had receipts during the fiscal year 
ended June 30, 1941, of $123,500,000; a total at the end of the 
year of $167,000,000, of which, during the year, were expended 
$129,500,000, leaving aggregate balances at June 30, 1941, of 
$38,000,000. These figures indicate how large a piece of the State's 
financial pie dedicated funds have come to be. 

An expert researcher in this subject, who recently studied the 
subject of dedicated funds, found that if the professional boards 
were separately listed and if certain revolving and certain State­
Federal funds were included, which are not among these 37, the 
number of dedicated funds would be 58. Whether the correct 
number be 37 or 58, the principle and the vice are the same. 
The viciousness of this system is self-evident. 

Linked with the abolition of dedicated funds is the proposal 
of Paragraph 5, which has been summarized by Commissioner 
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Miller, that there be one all-inclusive appropriation bill from 
which the Legislature would make appropriations for public pur­
poses; and the further proposal that any supplemental appropria­
tion bill must be for a single purpose or object, must have a two­
thirds' vote of each house in order to pass, and must not exceed 
the available revenues. The dedicated fund and the supplemental 
appropriation bill are the twin miscreants of New Jersey finance, 
which have left behind them a trail of waste, extravagance and 
confusion. An appropriation committee works seriously and ear­
nestly for several months and reports to the Legislature an appro­
priation bill, and then sees its work partly undone, oftentimes 
certainly very much impaired, by a series of supplemental appro­
priation bills passed as we all know in many cases by political 
logrolling. 

Paragraph fi, as I said, would limit appropriation bills in effect, 
we think, to desirable and necessary objects, in that these provi­
sions would require careful scrutiny by the Legislature and would 
certainly fix responsibility for them. These twin bad boys in New 
Jersey finance, the dedicated fund and the supplemental appro­
priation bill, are not new arrivals on the political scene. They 
have been here with us and for a long while. They were de­
nounced ten years ago by the Princeton Survey under the direc­
tion of Dr. Harold W. Dodds, President of Princeton University, 
and I would like to read to you what Dr. Dodds said about them 
at that time. It will take two or three minutes, but I think the 
time is well spent. The quotation shows so graphicall.v that the 
sitnation hasn't changed. Dr. Dodds said: 

"The traditional methods by which State departments 
are financed in New Jersey make retrenchment exceedingly 
difficult. No clear picture of the State's financial opera­
tions is possible. With the cooperation of the State account­
ing and auditing department, we have estimated that the 
total expenditures for the fiscal year 1931-32 aggregate 
$105,263,079, of which $94,573,576 came from current 
revenues, and $10,689,503 from borrowed funds. But no 
living person knows what expenditures have been authorized 
for the current year. The best that can be done is to make 
a guess. This is because of the iniquitous practice of dedi­
cated funds, reappropriations of unexpended balances, and 
appropriations of departmental receipts. The employment 
of the emergency fund and the historic practice of supple­
mentary appropriations further becloud the picture. 

"As stated above, the appropriation acts represent only 
a fraction of the monies which the State spends. * * *" 

The Comptroller's reports in the last years show that that 
situation has become aggravated. 
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"The complex system of dedicated funds breaks the 
financial resources of the State into numerous self-contained 
compartments. As long as they exist, it is impossible for 
the State to mass its fiscal resources and direct them to the 
points at which they are most needed. We recommend in 
the strongest terms possible a complete abandonment of 
this policy. We are familiar with the arguments for dedi­
cated funds. We do not believe, however, that a single one 
is valid in the face of the acute financial emergency." 

There seems to me to be a pregnant explanation of the un­
soundness of the situation. 

"It is not proper that any unit of the government should 
live to its.elf alone. Each one is a part of a vast machine 
operating for the benefit of the people as a whole. It is 
unthinkable that any agency should be allowed to spend 
all it can collect, while another agency, relying upon special 
appropriations, starves its essential services. Only by the 
merest accident can the needful expenditures of a depart­
ment coincide with its receipts from particular fees or taxes. 
The single factor in determining what a department is to be 
allowed to spend should be the public value of its services." 

This disgraceful picture has not changed. Only about two 
years ago, I think it was, we witnessed the unattractive spectacle 
here in this very room when the State Commissioner of Finance, 
the State Comptroller and the State Treasurer were requested by 
the House of Assembly to submit a statement of the State's finan­
cial resources and revenues, of having each of these officials 
present three reports which were conflicting and irreconcilable, 
and that is the result of this system of dedicated funds, reappro­
priated balances and the like. It wasn't the fault of these three 
officers. They were the victims of an unsound and unmanageable 
system. A gentleman whose name I shall not mention, but who 
knows New Jersey finance thoroughly, said to me just the other 
day: "Our present haphazard system of public budgeting and 
accounting is absolutely indefensible. Neither the Legislature nor 
the Executive has any rear control of a large part of State ex­
penditures. Not until nearly a year after most of the money is 
spent can any one even find out how much has been spent." 

It would be difficult, if not impossible, to eradicate the evil of 
dedicated funds and supplemental bills by legislation because, in 
the first place, no Legislature could bind its successors. It should 
be said that this entire system of dedicated funds and supplemental 
appropriation bills rests upon legislative act, and the Legislature 
could create it by legislation if they choose to do so, but the fact 
is, they have not chosen to do so. As Commissioner Miller has said, 
vested interests grow; political pressures are very strong; and, 
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therefore, the State Chamber submits that this fundamental reform 
should be embodied in the fundamental Jaw of the State. 

We have heard-it may not be so, but we have heard-that 
the State League of Municipalities is opposed to Paragraph 4, 
which would abolish dedicated funds, because it understands that 
gross receipts taxes presently collected by the State and allocated 
to the municipalities would be subject to the paragraph and there­
fore the municipalities might lose this revenue. The exact language 
is: "All revenues of the State Government from whatever source 
derived-" Whether that phrase would encompass gross receipts 
taxes levied in lieu of personal property taxes and allocated by the 
same statutes under which the State is a mere conduit through 
which the taxes pass from the utility corporations to the munici­
palities is questionable. However, we understand-and I think 
there is no objection to saying that I was given this information 
by Mr. Charles Erdman, the Secretary of the Commission-that 
it was not the intention of the Revision Commission that this 
Paragraph 4 should include gross receipts taxes; that it wasn't 
considered that 8uch taxes, where the State is merely a collecting 
and allocating agency, would be within that phrase "all revenues 
of the State Government.'' But, in order that there should be no 
misapprehension about it, no misunderstanding about it, if the 
Committee and the Legislature are of the view that the paragraph 
should not include gross receipts taxes, as is the State Chamber 
of Commerce, the phrase should be clarified and redrafted in that 
respect. 

Another important change in Article VII is the requirement 
that State obligations, State borrowings, be repaid in the form of 
serial bonds instead of sinking fund bonds as heretofore. That is 
the practice under the local government acts. It has proven sound 
and we think that it should be applied to State borrowings. 

Still another important change in this article is the elimination 
of the present provisions that a law authorizing a State debt shall 
provide the ways and means of payment and shall be irrepealable. 
Paragraph 9 of this article provides that the law shall provide 
the ways and means of payment, but it shall not be irrepealable; 
the Legislature may repeal it. But there is the imperative lan­
guage that in such case, the Legislature shall make adequate provi­
sion for the payment of the debt, and in case of default in doing 
so, the State Treasurer shall apply the first revenues coming to 
hand to the payment of it. So the change is that under the present 
Constitution the law authorizing the debt and creating it is irre­
pealable, while under the new Constitution it might be repealed, 
subject to these safeguards. As we understand it, the reason for 
that change recommended by the Commission is that under the 
present practice a statute providing ways and means might appro­
priate to the payment of a debt or subject to the lien of a debt 
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certain revenues, and in the course of time, thirty-five years, those 
revenues might diminish or might disappear. For other reasons 
in the course of time it might be desirable to repeal the law. The 
Legislature by this provision would be authorized to do it, pro­
vided that it made adequate provision for the payment of the debt 
and with the additional safeguard that the Treasurer shall apply 
the first monies coming to his hand to the payment of the debt 
in case the Legislature should fail, which to us seems unthinkable. 
Perhaps it is not a change of major importance, but it seems to 
us to be desirable. Those, we think, are the three important changes 
in the article, and with that clarifying change the State Chamber 
urges its adoption. 

MR. PAUL: We would like to call next on Mr. Walter S. Gray, 
Director of the Essex County Board of Freeholders. 

MR. GRAY: Mr. Chairman and Members of the Committee: 
To the so-called system of dedication of State funds, Essex 

County is and for years has been unalterably opposed. As Director 
of the Essex Board of Freeholders, it is my privilege to speak 
for the citizens of this county, which is the largest taxpaying unit 
in the S.tate. Through the Legislature the State appropriates 
money to operate the State Government and it is most paradoxical, 
in recognition of that fact, not to permit the State to have a voice 
in its expenditures. The authority which raises the money should 
be also the authority charged with the distribution. All public 
funds which are raised by the State belong to the S'tate for State 
purposes and it is childish prattle to maintain that they can be 
used only for particular purposes. 

Information discloses that there are no less than sixty dedi­
cated funds in New Jersey. Not only is it our wish to erase such 
warts, but to prevent the growth of additional ones. Under the 
present setup each one of the sixty operating agencies not only 
try, but almost all succeed, in expending for their particular pur­
poses almost every cent received by them under the present fiscal 
system. 

What is the :financial condition of Nevi' Jersey today~ No man 
in the State knows. Mr. Watson just made allu ion to that in a 
similar assertion, ancl I challenge any State official-and I make 
that statement in the presence of Mr. Zink-this morning to give 
a correct answer to that question, and that challenge implies no 
criticism of any State official, but it is a criticism dir1ected at the 
present State Government setup. If the State of New Jersey were 
a private concern subject to the Federal regulations governing 
private concerns, no State official could conscientiously take an affi­
davit that any statement prepared on its :finances was correct. 
Essex County is concerned greatly over the financial debacle which 
has grown up in the many past years and feels very definitely that 
the abolition of dedicated revenues and the proposed change 
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whereby all income is placed in a single State fund will result 
in an actual benefit to the taxpayers. 

There is but one argument which can be advanced in opposi­
tion to tJ1is progressive movement. That argument is based on 
motives of pure selfishness on the part of those who fear curtail­
ment of funds now dedicated to some pet project. Let us resolve 
to abandon such a selfish and petty attitude and adopt a policy in 
New Jersey that will restyle its outmoded financial setup to con­
form to the necessities of the present day, and remove the cause 
of our present wasteful and uncontrollable financial condition. 

If it is argued that the Legislature now has power to exercise 
greater .control over expenditures of dedicated funds, the fact re­
mains that it has not been done and that it will not be done. 
Expending agencies continue to exercise independent control over 
State revenues. 

The Essex Board of Freeholders could not undertake detailed 
examination of State finances for the purpose of bringing out all 
the existing evils and disadvantages. It has, however, sufficient 
information and experience to feel obligated to the citizens and 
taxpayers to advocate publicly the inclusion of Article VII in 
the proposed Constitution for the S'tate of New Jersey. 

MR. PAUL: Mr. Paul Volcker, City Manager of Teaneck­
MR. VoLCKER: Mr. Chairman,· I venture to speak, not as a 

representative of any organization, but only as a municipal official 
with seventeen years of experience in New Jersey. 

Unquestionably the control of public finance is one of the most 
important of all governmental functions or trusts. If the financial 
structure of a State collapses, the resulting ruin and confusion 
seriously affects all of the people. 

The State has during the past few years thoroughly over­
hauled the laws governing municipal finance. It has locked the 
municipal stable before all of the horses were gone. Very few, 
if any, municipal officials will question the necessity, the propriety 
and the beneficial results of those stringent laws that were passed 
by the Legislature. The question then naturally arises why, if 
control of public finances at the municipal level is good, is it not 
also good at the State level? If the children, the municipalities, 
are required to observe strict laws of conduct, why should not 
the parent, the State, set them a proper example? 

If anything, I believe the proposed Constitution does not go 
far enough in setting forth the manner and method of conducting 
the State finances. I realize, of course, that the Constitution is 
not the place for details of administration. At least the proposed 
Constitution does provide for a general appropriation bill, the 
abolition of dedicated funds, regulation of supplementary appro­
priation bills, and the elimination of sinking funds. These alone 
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are great advances and justify the inclusion of Article VII in 
the new Constitution. 

MR. PAUL: I would like to ask to speak next, the State Comp­
troller, Mr. Homer Zink. 

MR. ZINK: Mr. Chairman and Members of the Committee: 
I shall not take much of your time. I will try to deal with a 

few facts and not with generalities. For many years the State 
Comptroller's Office-this will go back long before my time-has 
advocated one fiscal period for all State departments. The present 
Comptroller has long urged the abolition of dedicated funds and 
development of a single appropriations bill, as contemplated by 
Article VII. 

From an accounting point of view, it is difficult for the fiscal 
officers to prepare financial statements showing, in clear and con­
cise form, the fiscal operations of the State over a single fiscal 
period. Actually, to get one set of financial facts, the Comptroller's 
Office must deal with three separate fiscal periods. 

Obviously, if complete information is requested for a fiscal 
year, it is necessary to add to the figures of the General State 
Fund for that fiscal year (a) figures for the last six months of 
the State Highway calendar year preceding said fiscal year, and 
(b) figures for the first six months of the next succeeding Highway 
Fund calendar year. This is true, too, of the Municipal Aid or 
Relief Fund, which is also on a calendar year basis. This brings 
about the result mentioned by Mr. Watson, the fact it is impossib1e 
for any fiscal officer of this State at any time to tell the exact 
financial condition of the State at that time, absolutely impossible. 

While the objection just cited is important to the Comptroller, 
it is slight as compared with objections to dedicated funds based 
on principles of economy and efficiency in government. The High­
way Fund, being dedicated, is not subject to the same degree of 
legislative scrutiny as the General State Fund. Appropriation acts 
governing this fund are not broken down in as fine detail as 
appropriation acts covering the General State Fund. This is a 
very serious objection and has been for years. 

As to dedicated funds like those of the Fish and Game Com­
mission, various professional boards, and others, it is difficult for 
the Legislature making appropriations for these bodies to impose 
upon them the same sort of control which is imposed on depart­
ments not having dedicated funds. Efforts to cut the cost of con­
ducting these departments or boards are met by the argument that 
there is little use in keeping costs down because unexpended 
balances of the funds do not go into the State treasury. 

Spokesmen for these specially favored groups say, in effect : 
"This is not the State's money we are spending, but our money. 
\Ve collect it in fees, fines, etc., and it is ours to do with as we 
please." As a result, the cost of maintaining such departments and 
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groups is often greater than it would be if the fund~ ·were not 
dedicated. The whole theory of dedicated funds is wrong and can­
not be defended on any logical grounds. 

Speaking generally, the provisions of Article VII are sound 
and beneficial. All the safeguards of the old Constitution are 
retained and others are added, as already indicated. The sugges­
tion of biennial appropriations bills is subject to some question, 
especially in these days of fluctuating revenues. 

The provisions relating to supplemental appropriations are 
especially important. The requirement that spending bills must 
receive the votes of two-thirds of the members of each House will 
discourage logrolling. Above all, the provision that no supple­
mental appropriation bill may be passed, if the amount thereof, 
added to all prior appropriatons for the ,same period, exceeds the 
total amount of revenue available therefor, is important. It will 
tend to put the State on a cash basis, a basis on ·which the Legisla­
ture has for some time compelled the municipalities to do business. 
E-veryone knows that the position of the municipalities has im­
proved immeasurably since this ra~h ba'iis requirement was put 
into effect. 

In the Summary of the Constitution prepared by the Com­
mission 011 Revision, at page 26, (p. 927) this paragraph appears: 

"So long as the State's left hand is not permitted to 
lmO\Y what its right hand is doing in a fiscal sense, the 
State's financial management is obYions1y under a seyere 
handicap. The provision abolishing so-called dedicated 
funds will remedy this situation by preventing separate 
little treasuries for favored projects from being established. 
regardless of the demands of pressure groups." 

The figure of speech "separate little treasuries for favored 
projects" describes the situation so graphically as to leave nothing 
unsaid. 

For the benefit of the members of the Committee only, I would 
like to point out one thing that disturbs me. Paragraph 5 pro­
vides that no money shall be drawn from the State Treasury, but 
for appropriations made by law. Then it goes on and speaks of 
these supplemental bills. It all has to do with the appropriation 
of money that is actually on hand to be spent. Then we have 
Paragraph 6 which has nothing to do with that case. Then we 
have Paragraph 7, which is what troubles me. 

"Except for purposes of war, or to repel invasion or 
to suppress insurrection, no debt or liability shall be con­
tracted by or on behalf of the State in an amount which 
singly or in the aggregate with any previous debts or liabili­
ties, shall at an~r time exceed one hundred thousand dollars, 
unless authorized by a law .. which shall, at a general election, 
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have been submitted to the people, and have received the 
sanction of a majority of all the votes cast for and 
against it." 

Clearly that has to do with the incurring of an obligation to 
be paid in the future, no money being on hand. But I think if I 
were an ornery lawyer representing someone who didn't like the 
Commissioner of Institutions and Agencies perhaps, and if I 
wanted to object to an appropriation that would come to more than 
one hundred thousand dollars to Institutions and Agencies, under 
Paragraph 5, I might say and might get a court to listen to me, 
"You can't get more than one hundred thousand dollars." I think. 
it would be safer if Paragraph 7 contained a little clarifying 
clause "except for as set forth in Paragraph 5 and except for 
purposes of war, etc., no obligations may be incurred." Maybe 
I am going a little too far afield, but it does disturb me. 

MR. PAUL: Mr. Donald Waesche, President, New Jersey State 
Board of Tax Appeals-

MR. W AESCHE: Mr. Chairman and Members of the Committee : 
Directing our attention to Article VII dealing with the finances 

of the State, a lot of discussion has centered around Sections 4 
and 5 of Article VII and it is to those two sections that I am 
going to direct my few remarks. The other sections, all of them, 
seem to me to have a debatable question, but the real important 
sections of vital importance, ~t seems to me, to the efficiency of 
the State Government are Sections 4 and 5; and to those sections, 
around which a lot of debate is centering, it seems to me there 
is no debate. 

In all of our experiences, whether jt be in charitable work or 
in civic work, fraternal organizations, business organizations or 
political organizations, we have one treasury into which all money 
goes, and out of that treasury all bills are paid by the treasurer, 
with one exception, the State of New Jersey. If we organize any 
kind of a business organization, no matter how large it may be, 
under our laws passed by the Legislature of New Jersey, under the 
efficient system of management that every corporation must set up, 
we have one treasurer. Under our smaller organizations and 
groups we have one treasurer and it's the best system unquestion­
ably. It is done every place except by the State of New Jersey, 
and why it should be a debatable question as to why the State of 
New Jersey should have a treasury iato which all funds should be 
paid, I can't understand. 

The section says that all revenues of the State Government 
should be paid into the treasury. I think that that mearn;; the rev­
enues of the State Government and does not include revenues of 
municipalities or of counties. Under the laws we have treasurers 
of municipalities and counties; and under our theon' of home rule, 
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monies that are raised for municipal or county government should 
go to those treasurers and not to the treasurer of the State of New 
Jersey to be paid out from the State treasury to the local treas­
urers. If there is any question about the meaning of that section, 
I think it should be clarified. 

It seems to me that in our political life we make the obvious 
immensely difficult, weird and confusing. Why we should do that 
has always been a question which I have never been able to under­
stand. However, it does have its effect on the public mind. But in 
a matter of this kind, so important, where a committee of the Legis­
lature is listening to these arguments, it doesn't seem to me that 
we should have to deal with the public mind; and questions which 
hardly bear of any dispute ought not to be given the time and at­
tention that is given to these sections. I was riding home on the 
train, by way of illustration, yesterday afternoon with a candidate 
for office in Bergen County where they are having a primary elec­
tion and he said that his opponents say that they believe in milk 
and therefore he doesn't, that milk has fourteen different elements 
of food so that milk makes a perfect diet and they are in favor of 
it, and therefore their opponents are not. He said, believe it or 
not, "We are having trouble proving that we also believe in milk." 
I think that illustrates the position I have taken with regard to 
Sections 4 and 5 of Article VII. It is so obvious that into the 
treasury of the State of New Jersey all revenues of the State GoY­
ernment should be paid, the time we give to that problem is almost 
a waste of effort when in every ot'her activity we engage in we 
have such a principle and apply it. 

MR. PAUL: Mrs. Alloway, President of the Trenton League of 
Women Voters. 

MRS. ALLOWAY: I am not speaking as President of the Trenton 
League; I am speaking as a member of the State Board of the 
New Jersey League of Women Voters. 

The League of Women Voters is pleased to be able to endorse 
Article VII as it stands in the proposed revision. It includes the 
recommendations made by the League to the Commission. The 
League has for many years advocated that all dedicated funds 
be abolished and that the State should have a single treasury as 
is provided in the proposed General State Fund. We asked for and 
are happy to see the provision for a single appropriation bill and 
the restrictions on supplementary appropriations. 

We especially endorse ilie provision limiting borrowing to 
serial bonds to be paid annually and making debt charges the first 
demand on State revenue, with the reservation to the State of the 
privilege of paying any part of its debt at any time. 

The League has long advocated that all State departments 
operate on the same fiscal year as the proposed revision provides. 
We believe that adoption of the proposed Constitution will enable 
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the State to operate its financial affairs in an efficient, open and 
economical way. 

MR. PAUL: Mr. Joseph Paul, former Assemblyman from Essex 
County. 

MR. PAUL : Mr. Chairman and Members of the Committee: I 
come here as an individual in reference to this part of the pro­
posed Constitution. I have always been a proponent of the idea of 
the abolition of dedicated funds. As a former member of the 
House of Assembly I have sponsored bills each year for three years 
trying to get that idea over, but each time opposition came from a 
few individual groups, .particularly the sportsmen and fishermen 
and the professional boards. It is my thought that all money, no 
matter how derived, either from fees or fines, belongs to the State. 
Even the sportsman who pays a fee for a license to shoot duck or 
to fish in our ponds is using State property for that benefit and 
that money should go into the State treasury, and their expenses 
should come out by appropriation bill the same as any other de­
partment of Government. It is unfair to other members of the 
State who don't fish or want to gun for ducks because our money 
supports some of those functions. The State Dental Society has 
its own funds and they are supposed to account every year to the 
Attorney-General. I understand some years ago they turned in a 
balance of $1.50 with no explanation of where it went. 

We as a State have a right to know where the money comes 
from and where it goes. As Mr. Zink has properly said, at no time 
is any fiscal officer able to give a complete picture of our finances. 
I trust this part of the State Constitution will be adopted. 

MR. PAUL: The New Jersey Education Association, represented 
by its .president, Miss Lelia Brown. 

Miss BROWN: The New Jersey Education Association definitely 
believes that the Constitution of our State should be revised in 
many particulars. The Association is willing to cooperate in a 
study of proposed changes in our fundamental law. 

In relation to Article VII, which is being discussed this morn­
ing, the Association is in accord with the general recommendations 
as set forth in Article VII of the Commission's Report. 

MR. PAUL: Mr. Harry W. Wolkstein, certified public accoun­
tant of Newark, New Jersey. 

MR. WoLKSTEIN: Mr. Chairman and Members of the Joint Leg­
islative Committee: One of the outstanding characteristics of mod­
ern State governments is the increment in the number of its func­
tions· and services. Matters that were formerly left to private 
initiative have been transferred to the sphere of State Govern­
ment. This increasing demand upon Government has been accom­
panied by sharp increases in governmental costs and budgets, and 
enlargement in the complexity of the problems of public finance 
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and taxation. -with the attainment of representative government, 
taxation came to be covered by exact provisions in the Constitutions 
of many moclern States, with the result that the science of finance 
and constitutional law have become closer. 

'l'he Constitution of the State of Nevi' Jersey has not kept pace 
with the changes in social and economic conditions, nor has it kept 
pace with the ever-increasing problems of public finance. 
The financial structure of our State Government is in many re­
spects as archaic and scrambled as the Constitution itself, having 
grown up over a number of years, with the a~sistance of statute 
added to statute, so that part of our present fiscal stnlCture is con­
stitutional and part statutory. rrl1e need for constitutional revision 
of our fiscal structure is apparent, for constitutional reform must 
precede administrative reorganization. 

Article IV of the Constitution proposed by the Commission, 
dealing with governmental administration, was discussed at a pre­
ceding hearing. But the problems of administration and finance, as 
you know, are interrelated. 

'11he financial functions of our State Government have been ad­
ministered by too 1arge a number of officials and boards including 
the Governor, the State Comptroller, the State Treasurer, the 
Attorney-General, the State House Commission, the State Purchas­
ing Agent, the Civil Service Commission, the State Budget Com­
missioner, the State Tax Commissioner, the State Commissioner of 
Finance, and the Department of Local Government. There has 
been a diffusion of responsibility in the administration of State 
finance. Under our present Constitution we realize that the Gov­
ernor has very little control over the actual administration of 
State finance. 

Provision must be made so that the chief executive can main­
tain close contact with the finances of the S'tate through the De­
partment of Finance. One of the functions of the Finance Depart­
ment should be to see that a comprehensive budget is framed and 
that it is properly carried out after its approval by the Legislature. 
Monthly reports should be submitted to the chief executive and 
department heads, indicating the status of their appropriations, 
allotments and encumbrances. By reporting monthly revenues 
and expenditures, these reports will serve as a basis for continuous 
budgetary control over current items. The chief executive would 
thus be assured that the State is not makjng improper expendi­
tures, and that the administrative work is being carried on effi­
ciently and eeonomica1J~r. As late as December 1932, the Princeton 
Survey reported that "No living per:on knows what expenditures 
have been authorized for the current year. The best that can be 
done is to make a guess." 

Our present Constitution regulates pub 1ic expenditures with 
the brief provision that, "No money shall be drawn from the treas-
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ury but for appropriations made by law." The Constitution as 
proposed by the Commission is certainly an improvement inasmuch 
as it provides that all appropriations for the support of the State 
Government shall be made in a single budget appropriation bill. 
The new provisions will serve to compel better budgetary planning, 
and to reduce continuing re-appropriations, and will enab1e fiscal 
officers to prepare simple accurate financial statements exhibiting 
the cost of operations of the State for any given fiscal period. Fur­
thermore, in providing that no supplementary appropriations may 
be made unless restricted to a single purpose, and approved by a 
two-thirds vote of each House of the Legislature when funds are 
available, the proposed Constitution will serve to eliminate extrava­
gances and inefficiencies. 

New Jersey's financial matters are conducted through a large 
number of dedicated funds as well as general funds, a practice 
that has been carried to extremes. These State funds are ac­
counted for on two different fiscal years. The extended use of dedi­
cated funds in our financial structure is to be severely criticize& 
The complex system of dedicated funds running on two fiscal years 
has resulted in numerous independent departments and agencies, 
and prevents our State from properly directing her financial re­
sources. 

The State Highway Fund is maintained on the calendar year 
basis. At present, departments under the highway fund fre­
quently operate for a period of from one month to six months 
before the Legislature passes its appropriation bill. This is certainly 
bad public finance and should not be condoned. The policy of per­
mitting numerous independent agencies and dedicated funds must 
be abandoned if we are to attain a cooperative governmental 
structure. 

The proposed Constitution, in Article VII, Paragraph 4, abol­
ishes all dedicated funds, and stipulates that all State revenues, 
with the exception of income of the fund for the support of free 
schools, shall be paid into a single fund to be known as the General 
State Fund. 

The State Treasurer is a constitutional officer appointed by the 
S'enate and General Assembly for a term of three yearn. His proper 
duties are to receive and disburse the moneys of the State, main­
tain records of receipts and disbursements of public money and of 
State debts. At present, many cash funds are not controlled by the 
Treasurer. Where practicable, all State moneys should be collected 
by the State Treasurer. Where impracticable, the moneys collected 
should be carefully controlled and deposited in a State depository 
to the credit of the State Treasurer immediately. 

At the present time the State ComptroHer maintains the central 
accounting system of the State, controlling the expenditure of State 
funds and auditing the accounts and records. Under the existing 
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Constitution, the Comptroller is elected by the Senate and General 
Assembly for a term of three years. His administraitve duties 
include examining and settling all amounts due or presented 
against the State, superintending the collecting of all revenue, pay­
ing all moneys directed by law to be paid out of the Treasury, and 
registering all receipts for money paid to the Treasurer. In ad­
dition to his administrative duties, the Comptroller is a member 
of a number of boards and departments. 

Our ninety-eight-year-old Constitution reflects a general lack 
of appreciation of the character and advantages of the independ­
ent auditor in controlling fiscal matters. The present Constitution 
provides that, "the Secretary of State shall be ex officio an auditor 
of the accounts of the Treasurer, and as such it shall be his duty 
to assist the Legislature in the annual examination and settlement 
of said accounts until otherwise provided by law." In 1933 the 
Legislature attempted to correct prevailing defects by creating the 
office of the State Auditor, his duties to include the post-auditing 
of the accounts of the State and all State departments, institutions, 
agencies and political subdivisions. At the same time, the office of 
State Commissioner of Finance was created to satisfy the need for 
a financial manager. In recent years, the need for more adequate 
supervision of municipal affairs became acute, so that in 1938, 
under the Local Government Acts, a Department of Local Govern­
ment was established for the purpose of auditing and supervising 
the financial operations of municipalities. 

This very morning I visited the offices of the State Auditor 
and the State Library and requested a copy of the most recent 
report by the State Auditor. I was informed that it was not cus­
tomary for the Auditor to prepare an annual comprehensive audit 
report. 

The addition of statute upon statute through the years has re­
sulted in greater confusion instead of simplification of the State 
fiscal structure. There is no proper balance between the Legisla­
ture and the chief executive in managing the State's finances. The 
function of post-auditing touches upon the financial relationship 
of the Legislature and the Governor so greatly that in my opinion 
it should be permanently incorporated within the revised Constitu­
tion. We cannot over-emphasize the importance of auditing in 
any sound system of budgetary control, yet the value of this func­
tion has been more or less neglected in New Jersey. 

In the past, there has been no clear line of demarcation between 
the administrative functions of the Comptroller, and the functions 
of post-auditing. In preparing a revised Constitution, it is my be­
lief that we must distinguish carefully between pre-auditing and 
post-auditing. If the Comptroller is to have the administrative 
duties of an executive, then he should be appointed by the Gover­
nor and should be responsible to him. The post-audit of State 
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finances should be conducted periodically by an independent state 
auditor appointed by and responsible to the Legislature. On the 
other hand, if the Comptroller is to be appointed by and respon­
sible to the Legislature, then he would be the official post-auditor 
and accordingly should be removed from all executive duties in­
cluding pre-auditing. 

The post-audit of State finances should be a broad panoramic 
survey of the State's financial activities, and the methods employed 
therein during a fiscal period, an audit of the expenditures as to 
their legality and regularity. Such a comprehensive survey would 
determine the following : 

1. How efficiently and economically legislative appropriations 
have been carried out by various departments. 

2. How effectively the revenue system has been administered. 
3. Where the weaknesses of the State's general fiscal policy 

exist. 
4. On the basis of this survey, the auditor would be enabled 

to make valuable recommendations toward promoting economy and 
efficiency in the future handling of State finances. 

In reply to those persons who fear that reorganization of the 
State fiscal structure would centralize responsibility and power in 
the chief executive and a few other officials, I say that proper 
emphasis upon the position of the post-auditor would provide the 
Legislature with the desired means of a check upon the executive 
and his subordinates in financial matters. 

The present revenue system in New Jersey may be criticized 
as being inequitable and outmoded. Taken as a whole, the revenue 
system is not sufficiently flexible. Because of existing exorbitant 
taxes on real estate, many property owners have lost their proper­
ties to mortgagees or municipalities. Real property bears a greater 
share of the tax burden than it does in other comparable States. 
Many of the municipalities in our State are in serious condition, 
because of exorbitant realty taxes, and are finding it more difficult 
to collect these taxes each year. In 1941 the State Planning Board 
reported that our municipalities were burdened with $200,000,000 
worth of book assets whose present and future value is debatable. 

Not only are we faced with irresponsible administration of many 
local governments, but we are also confronted with a confused mass 
of legislation that cries out for clarification. The result has been 
that in New Jersey the property tax is $62. per capita, whereas the 
average in thirty other States is $38. per capita. 

Our old Constitution provides in Article IV, Section VII that 
"property shall be assessed for taxes under general laws and by 
uniform rules according to its true value." We all know that this 
constitutional law -is being grossly disregarded, since not all prop­
erty legally taxable is being taxed. Some real property and much 
personal property are not being listed. Property is being assesse<l 
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neither at its true value nor at any uniform percentage of true 
value. We are faced with a serious condition of inequality in the 
assessment of property throughout the State. Careful considera­
tion must be given to the problems involved. 

State supervision over municipal governments has been ineffec­
tive and inadequate until a recent date. To improve the situation 
the Local Government Act was passed in 1938. It is interesting to 
note that this was the first act in the history of New Jersey to re­
quire every municipality to make an independent verification of 
delinquent taxes. The immediate result was the voluntary admis­
sion of irregularities and shortages by a number of tax collectors. 
These shortages were largely in sma1ler municipalities where there 
existed no external check upon the collectors' accounts. 

1f we are to improve the revenue and tax system of New 
Jersey, we must centralize and concentrate supervising authority 
in the State fiscal structure. If we hope to reduce and control 
local expenditures, then the State Government must recognize its 
moral obligations as the controlling entity. One of our gravest 
problems is the improvement of the financial condition of munici­
pal governments and their administration of fiscal affairs. It is 
urgent that the State Government initiate an active control over 
all expenditures for the purpose of equalizing taxes and reducing 
the total tax burden by : of equalizing standards of service and 
costs; of thorough budgetary reforms; of adequate debt and finance 
control; of proper supervision and equalization of assessments and 
tax rates; of reallocation of certain senices; of eliminating the 
patronage system; of simplification of local government structure; 
of periodic and comprehensive audits of municipal governments; 
of supervision over tax delinquencies; of reorganization of local 
assessment and collection districts; and of uniform administration 
of all local pension funds. 

Throughout our State and municipal governments, the fiscal 
problems have become more numerous, more. complicated, and 
more urgent. Prompt revision of our outmoded State Constitution 
is undoubtedly the only logical approach to the solution of these 
fiscal problems. 

MR. AMLICKE: The next speaker in favor of the proposed Arti­
cle VII will the Honorable Alfred Driscoll, Commissioner of Alco­
holic Beverage Control. 

MR. DRISCOLL: Mr. Chairman and Members of the Committee: 
I would like to say at the very outset that I, along with every other 
citizen of the State, must of necessity be deeply grateful to the 
Chairman and to the members of this Committee for the time which 
they are devoting to perhaps the most important piece of business 
now before the State and, of course, the lJegislature and the Gov­
ernor. As an individual citizen, I wish to convey that personal 
appreciation on my part. 
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Secondly, as the head of a State department I should like to 
say that while there has been some inference that State department 
heads would naturally and normally be in the opposition, I am 
quite sure that all State department heads are deeply interested 
in this particular movement aud that none of them would permit 
alleged selfish interests to stand in the way of what must be their 
desire that due consideration be given to the modernization of our 
fundamental law. Certainly, that is my personal position. The 
importance of modernization and the improvement of our funda­
mental law far outweighs any individual consideration that any 
State department head might have or desire. 

With regard to Article VIT, may I sa~, that I speak from a 
background of eight or nine years of intensive State and municipal 
financial study, and as a result of those years of study of the 
State and municipal financial picture, I am convinced that it is 
imperative that we modernize and improve aud perhaps streamline 
our system. I am further cmrdnced that Article VII as proposed 
is a long step in that direction, particnlarl~' ·with regard to dedi­
cated funds. 

Along with some of the members of the Committee, I served in 
the Legislatnre during oue part and as Director of Revenue and Fi­
nance of a municipality during a not her part of the period when 
we had tremendous relief loads, and the unpleasant picture of a 
municipality or State corporation which had plent~T of money in 
one pocket with which to operate Cadillac cars on the highways 
and a pocket ·which was empty when it came to feeding and cloth­
ing unfortunate relief patients cmwince<l me we should have only 
one pocket out of which the fnnds of the State should be allocated 
judicially and fairly with due regard to all interests. 

So, I most heartily concur in the suggestion that we should have 
an end to dedicated funds, with the exception indicated, that there 
should be but one pocket from whieh all funds, with rare excep­
tions, those which have been referred to as coming to us from the 
Federal Government with strings, should be allocated. By the 
same token, good business management ·would seem to indicate the 
desirability of haying but one budget and one budget year. The 
bigges,t business in the State of New Jersey is the bm;jness of the 
State and of Government, and if we are to face the facts frankly, 
it seems to me "\Ve must recognize our Government must be operated 
on a business basis, and, at least to me, a business basis would 
indicate one fiscal year with one overall budget and preferably, i F 
possible, a budget which would contemplate not only a current 
year but a year to come, so that lon~r-term plans might he de­
veloped. 

There are, of course, arguments that have been, and logically 
may be, advanced in opposition to this elimination of dedicate<l 
funds and to Section IV. I am not unmindful of them but I am 
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also mindful of the fact that the total expenditure, for example, 
for highway purposes by our local municipalities, by our counties 
and by the State exceed by perhaps twenty-five to thirty million 
dollars the total moneys receiYed from gasoline taxes and motor 
vehicle revenues, and that that ought to be taken into considera­
tion. The paving of important streets or highways within a mu­
nicipality is today of equal importance with the paving of high­
ways in the rural areas. The problem has changed in the past few 
years from a farm to market problem to a problem of getting peo­
ple in and out of our large cities. We need only refer you to Mr. 
Moses and what he has done in New York as indicative of what 
can be done under wise planning. It would be perhaps just as 
logical to say that the receipts from the alcoholic beverage control 
tax should be dedicated solel~, to the welfare of the licensees of our 
State rather than that they should go into the common pocket of 
the treasury, as it is to say that the tax which I pay as a real estate 
owner should be dedicated only to schools because I happen to 
have three children in school or that my gasoline tax should be 
devoted only to the State highway system. 

In conclusion, I am perfectly willing to concede that some sen­
tences may have too many words and some commas may be left 
out. Your Committee is well armed with talent to insert lost com­
mas or to break up Jong sentences, but I feel that the best interest 
of the State would be served by an article in our Constitution 
which would incorporate the principles expressed in the proposed 
article. 

l\1R. A~uLICKE: \Ve will now hear from l\Ir. John Bebout, who 
will speak in favor of Article VII, in place of Mr. Farrell. 

lVfa. BEBOUT: I have been asked to read this staten1e11t by Mr. 
George Farrell, Chairman of the Finance Committee of the Cam­
den County Board of Freeholders. He is very sorry he couldn't 
get here tbis morning because unexpectedly one of the members of 
his family was taken to the hospital. 

'l1he need for a consistent and understandable financial system 
in New Jersey's Government to replace the existing bewildering 
hodge-podge long has been apparent. This need includes a uni­
form fiscal year, with all agencies operating as units in one orderly 
system, instead of as separate entities frequently operating at ex­
pensive cross-purposes. 

It is not surprising that a progressive step like revision of the 
State's archaic Constitution draws fire from groups with special 
interests \Vhich have benefited under the status quo. I have exam­
ined these criticisms carefully, particularly as tht>y relate to county 
government, and I find no rnlidity in their opposition. rrl1e sooner 
government on every plane gets away from emphasis on individual 
phases and approaches problems from the standpoint of what is 
best for the common good the sooner we shall reach the twin goals 
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of governmental efficiency and lower taxes. The two go hand in 
hand. 

Criticism of the proposed new State Constitution has been 
largely based on a "practice economy on the other fellow but leave 
me alone" philosophy. Obviously, this selfish and unsound princi­
ple victimizes the great majority of taxpayers who have no special 
axes to grind and hope only that their governmental representa­
tives will approach government problems with their courses set for 
the goal of economical administration, ignoring detours of special 
interests and pressure groups. Only in this way can their tax bur­
dens be lightened. Particularly in these days of colossal costs nec­
essary to win the war is taxation relief in State, county and mu­
nicipal government needed. 

The Proposal to revise New Jersey's Constitution stems from a 
sincere desire by sincere leaders to end government by pressure 
groups and return it to the people whose taxes finance that govern­
ment. No one can cha1lenge the merit in this objective except, of 
course, the pressure groups. 

As part of the general program to cure New Jersey's many 
governmental ills, the new constitution would provide for a man­
ageable administrative system and a uniform and effective system 
of fiscal control, something now lacking, with approximately one 
hundred boards, departments, bureaus and agencies operating each 
unto its own laws and customs. 

Imagine a business, however small, in which the operator 
didn't know how much money he spent! Even an ordinary house­
hold couldn't survive on that basis. And yet the great State of 
New Jersey, spending millions of dollars every year, is so involved 
in a maze of financial spider-webs that no one knows exactly how 
much of the taxpayers' money is spent-an unthinkable condi­
tion, and yet it exists. 

As a member of Camden County's governing body, I am nat­
urally vitally interested in anything that will cure this unhealthy 
and expensive ailment. The proposed Constitution supplies the 
answer, I am convinced, in its fiscal procedure. It places all agen­
cies and departments in a single budget appropriation bill, where 
they belong. It sets up a uniform budget year. It places restric­
tions on special legislation and mandatory local spending. It limits 
borrowing power with a resultant enforced saving in tax-consum­
ing interest charges. It restricts supplementary appropriations, 
the invariable joker in artificially reduced budgets, and so a con­
tributor to dishonest budget-making. And, of tremendous im­
portance, it abolishes the evil of dedicated funds. Coming from a 
freeholder, this last may sound like heresy, simply because some 
of the funds are dedicated to county use. But what is the true 
picture? We have the spectacle in New Jersey of departments 
finding themselves unable to cut expenses, even if they want to, 
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because revenues from certain fees or taxes are specifically dedi­
cated to them. If those revenues increase, the expenses must keep 
pace. 

It is illogical to say that because, for example, the use of auto­
mobiles has increased greatly in the past decade and receipts from 
motor vehicle license fees and gasoline taxes have exceeded all 
expectations, their use should be restricted to highway projects. 
Where would the municipalities of this State and the taxpayers 
who support them be now if the fallacious theory, sacredness of 
dedicated funds, had not been set aside long enough to permit 
diversion of highway funds for relief? Why shouldn't these taxes, 
the same as liquor taxes and all other State revenues, be put into 
a single fund for use wherever needed? 

The argument has been advanced that such a move would jeop­
ardize funds now paid by the State Highway Department to 
counties and municipalities. Actually, the effect would be just the 
opposite. rrhrough savings made possible by an end to the dedi­
cated fund racket, the State Treasury would have more money 
available for aiding home-owners. 

There are States in this country-Florida is one-which have 
a homestead exemption law, limiting or eliminating entirely ad 
va1orum taxation on small properties. This is made possible by 
an excess of State revenues over expenses of State Government. 
When New Jersey reaches that stage where State revenues­
from license fees, liquor taxes, and all other sources-are ample 
enough to permit it to be done, it will not be a difficult matter 
to convince our legislative representatives that more money, not 
less, must be diverted to relief of the overburdened real estate 
taxpayer. 

MR. AMLICKE: Are there any others who wish to be heard in 
favor of the proposed Article VII? If not, we will proceed with 
those who are in favor of modification. The first on the list is 
Mr. John F. O'Brien of the New Jersey Association of Real Estate 
Boards. 

MR. O'BRIEN: Gentlemen of the Committee, I hope you will' 
pardon this personal reference, but I wish to make my status 
here clear. I speak to you not only as a representative of the 
New Jersey Association of Real Estate Boards and as a Realtor 
with thirty years' experience in selling and developing real 
estate, but as a taxing official charged with the duty of assessing 
that real estate for taxation. Eight years ago I was engaged by 
the Village of South Orange to re-assess and equalize the assess­
ments of all the property in that village, and since that time I 
have been the President of its Board of Assessors and mainly re­
sponsible for the assessments levied annually in that municipality. 
Because of the experience gained in that dual capacity of a sales­
man and assessor of real estate, I claim to speak with a certain 
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degree of authority on that provision, of the old and the new 
Constitution having to do with property taxation. 

Let it be understood that anything I may have to say on 
this subject is in no way to be construed as an evidence of oppo­
sition on the part of real estate interests to the submission of this 
proposed new Constitution to the people of the State. We are 
for that. We say to you as a joint committee of that body, that 
we consider it the duty of the Legislature, at this time, to present 
to the people of this State an opportunity to vote on a new Con­
stitution, either this proposed Constitution, with or without changes, 
or a Constitution drawn up by duly elected delegates to a Con­
stitutional Convention. While we still feel that the truly demo­
cratic way of revising our fundamental law is by the convention 
method, we also recognize the fact that this proposed Constitution 
is a great advance over the present Constitution, and that these 
hearings being held by your Committee afford some measure of 
the democratic process. So we say to you, we are in favor of a 
new Constitution, a better one than this proposed one we hope, but 
at the very least, this one,-and unweakened. 

It is my purpose today to register opposition to Paragraph 6 
of Article VII of the proposed Constitution, which reads as 
follows: 

"Property shall be assessed for taxes under general laws 
and by uniform rules, according to its true value." 

The basis of my objection is that this provision is the exact 
same provision as is contained in the old Constitution, carried 
into the new without the change of a letter, and that today, it is 
a meaningless phrase, because experience and actual practice 
proves beyond the shadow of a doubt, that that provision for 
years, has not been, and is not now, to a great extent being en­
forced, and that by legislative edict, it is unenforceable. I sub­
mit, that to carry into the new Constitution unchanged, that par­
ticular provision of the old Constitution, is not only to give tacit 
approval to a system of taxation which for years has been recog­
nized as unenforceable and perpetuates a system which in prac­
tice absolves one class of property owner and places a penalty tax 
on another class, but defeats the very purpose, in one of its most 
important parts, for which the constitutional revision is sought, 
as stated by the Revision Commission itself. 

In its letter of transmittal, in acknmdedging that the proposed 
Constitution is not a model document, the Commission says this: 

"It sets forth instead, what yonr Commission believes to 
be the requirements to secure to New Jersey the benefits 
of experience in public affairs extending over a century 
and a half." 

Again, the Commission says : 
"The citizens of this State look to their Constitution 
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for the embodiment of principles desig:ned to produce a 
well-ordered community. These principles are interpreted 
to the individual ... in guarantees of unprejudiced ad­
ministration of all public affairs. He expresses his accep­
tance of constituted authority by contributing to its sup­
port ... These benefits, in terms of rights and obligations, 
are the things that a good Constitution secures to every 
one, without favor or privilege." 

Again, the Commission says : 

"Changes in personal habits, economic pursuits, social 
needs, and political horizons are the marks of a progres­
sive people. The Constitution must keep pace with these 
changes, if it is to establish the conditions of order and 
stability which makes progress possible. It becomes, there­
fore, a reflection of experience of the past, knowledge of 
the present, and a program for the future." 

And final1y, the Commission says this: 

"New Jersey's particuJ ar needs controlled the ccmstrnc­
tion of the revised Constitution. ·where existing require­
ments were consonant with need, they were retained. 
Where provisions had become obsolete through practice, 
they were deleted. And where developments needed con­
stitutional recognition to give them a formalized status, 
they were added." 

And then the Commission, despite the lofty principles set 
forth in these paragraphs, completely ignores the most archaic 
and unsuited of all the provisions of the old Constitution, as 
proven by experience and practice, and carries into the new Con­
stitution, to meet the complex needs of this great industrial State 
of 1942, the same method of taxation set up in the old Constitu­
tion, to meet the simple needs of the farming community of one 
hundred years ago. Now the fundamental reason for re-writing 
our old Constitution is that it was written to meet the needs of 
New Jersey in 1844, and is totally inadequate to meet the needs 
of New Jersey in 1942. We agree with that reason, and particu­
larly as regards the tax provision of the old Constitution. That 
provision was written when the farm, and farm implements, and 
cattle, were practica1ly the only forms of property in existence in 
this State, and the farmer, through his ownership, was deemed to 
have the best ability to pay taxes and he was taxed according to 
his ownership. Such property was easy to find. It could be as­
sessed with uniformity and with a reasonable degree of accuracy, 
at full value, and the community tax burden spread with almost 
complete equity, among those most able to pay as determined by 
their property ownership. I.iand, then, was the property contem-
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plated by that 1844 tax provision, and rightly, the owner of that 
property was called upon to pay the full cost of community needs. 

Today, one hundred years later, land represents possibly not 
more than 25% of the total property wealth in this State, but as 
a relic of the past, the great bulk of the taxes in this State are 
still exacted from the owners of that 25%, and by a system of 
assessment in which there is completely absent the elements of 
equity, uniformity, or the ability to pay. And it is that relic of 
the past which this new Constitution presumes to approve, main­
tain and carry into the future unchanged. 

We agree with the Revision Commission that the new Consti­
tution should contain what "we believe to be the requirements to 
secure for New Jersey the benefits of experience in public affairs"; 
that it should contain "guarantees of unprejudiced administration 
of all public affairs without favor or privilege"; that "it shall 
keep pace with changes in personal habits, economic pursuits, 
social needs" ; that it should be a "reflection of the past, knowl­
edge of the present and a program for the future"; and finally, 
that "where provisions have become obsolete through practice", 
they should be deleted. And in carrying unchanged into the 
revision the tax provision of the old Constitution, we contend that 
the Commission has ignored every one of these maxims, because 
all of them cry out for recognition in any consideration of the tax 
provision, based on experience, practice, equity, or the demand for 
a competent government administered without favor or privilege. 

We contend that in actual practice, the administration of our 
tax system today is directly opposed to that constitutional provi­
sion. Not only is property not assessed by uniform rules, but bil­
lions of dollars worth of property are not assessed at all. \Ve 
contend that favored classes of taxpayers have been created in this 
State, and their tax obligations, as contemplated in that constitu­
tional provision, have been greatly lessened or completely elimi­
nated, and the tax obligation of less favored taxpayers corre­
spondingly increased because of that fact. We contend that, in 
actual practice, that constitutional provision has been nullified 
and made largely unenforceable by the many legislative amend­
ments to the general tax act, through which amendments billions 
of dollars worth of personal property, and many millions of dol­
lars worth of real property, are either partially or completely ex­
empt from the obligation of being assessed for taxes. The irony 
of the fact is that that process of nullification has been carried 
on to a disquieting degree during the last ten years of depression. 
Now, if what I say is true, it becomes clearly self-evident that, 
unless the Legislature elects to make that tax-provision enforce­
able within the intent with which it was placed in the 1844 Con­
stitution, it should be radically changed or completely deleted 
from the new Constitution. 
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Now, of course, I realize that there are men in this State and 
probably in this room who will say that what I have said is sheer 
nonsense; that if there is anything the matter with the tax system, 
it is with its administration and not with the constitutional provi­
sion. As to that, all I can say is that I am a taxing official, 
charged with its administration, and I can tell you that I cannot, 
either legally or practically, enforce that constitutional provision. 
Every time the annual tax duplicate is prepared there is a penalty 
tax imposed upon every home-owner in my town because I can­
not enforce it, and that same penalty tax is present in the tax 
duplicate of each of the '565 taxing districts of the State, a penalty 
imposed because of the great bulk of property in the S'tate, not 
assessed because it cannot be found, inadequately assessed because 
of changed methods of assessment or not assessable at all because 
of legislative exemptions. 

I further realize that a person making such statements as I 
have made must stand ready to prove them. I appreciate that you 
do not wish, nor do I, that this hearing shall develop into a forum 
on taxation. 'Ve are discussing the question of including the tax 
provision of the old Constitution in the proposed revision, and 
what I have said has merely been general statements intended to 
question the justification for doing so in the light of past experi­
ence, and to direct your attention to this particular provision of 
the proposed revision. But, I am quite sure that I can prove 
them, for the proof is extensive, far too extensive for me to pre­
sent in the time allotted me here today. With your permission, 
it is my intention to file a brief with you outlining in detail the 
basis for the position I take on this matter. Included in that 
basis, of course, are many things, the least of which, I assure you, 
is any desire to see real estate relieved from just taxation. In­
cluded, however, is the great expansion in governmental services 
with the consequent tremendous increase in the cost of government 
during the last fifty years; the creation of a vast new type of 
property wealth since the 1844 Constitution was written, and the 
escape of that wealth from property taxation; the outright ex­
emption of both real and personal property from taxation by the 
Legisiature; the partial exemption granted through changed 
methods of assessment and so-called "in-Iieu taxes" instituted by 
the Legislature; the shifting to municipalities by the State of 
obligations which properly belong to the State, such as the State 
School Tax; the shifting to the State of revenue properly belong­
ing to municipalities, such as the direct personal property tax 
on motor vehicles; the ever-increasing local tax rates; the impact 
of all of this on the home-owner and the owner of real estate gen­
erally; the abominable system of assessment, under which the 
owner is assessed not only on the property he owns, which is his 
equity, but on what he owes, which is his mortgage; the upward 
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curve of tax delinquency; the wave of foreclosures; the inadequate 
tax appeal machinery; the injurious tax raids on intangible per­
sonal property; and last, but not least, the transfer to institu­
tional ownership of over 20% of the privately owned real estate 
in New Jersey. 

Yes, gentlemen, I think the proof is quite extensive that some­
thing is wrong with the taxation process in this State; and much 
of the proof is contained in the reports of the numerous special 
tax commissions appointed by your own leg·islative body, the last 
of which made its report only three years ago. 

Now, I appreciate that such criticism as I have offered may be 
deemed without merit unless the criticism is accompanied by a 
constructive suggestion for betterment. As to this, I must con­
fess that I am no tax expert, and I do not feel qualified to say 
with any degree of authority what this proposed Constitution 
should contain with reference to taxation. I know that real prop­
erty constitutes possibly less than 30% of the total property 
wealth in this State, and from that 30% is exacted close to 80% 
of the total taxes paid in the State. Such a tax is not only un­
just and confiscatory, but it is dangerous because it involves home­
ownership and the private ownership of real estate generally. 
With every prospect that public revenue will decrease because of 
the war emergency, as witness the decrease in gasoline and motor 
vehicle revenue, it becomes increasingly necessary to protect this 
basic commodity from the expedient of raising local tax rates to 
make up for other decreasing revenue. I know that the property 
of public utilities, of certain corporations, certain types of per­
sonal property, and by the recent tax compromise, the property 
of railroads, are taxed at different rates and by different methods 
of assessment; that being so, we have what amounts to a classifi­
cation of property for tax purposes, and I see no reason why the 
proposed Constitution should not recognize that fact and, in the 
words of the Revision Commission, give them "formalized status." 

My suggestion is that the new Constitution classify all prop­
erty for tax purposes; such classification could be at rates com­
mensurate with the type of property, its earning capacity, the 
services it receives from the Government, and its general relation­
ship to the security, the welfare and the stability of the State and 
its subdivisions. 

S'uch classification would put equity, honesty and common 
sense into an assessment system from which all three are missing 
today. Certainly it would prevent a 4Yz % rate on the capital 
value of an investment which returns only 3% to the owner. It 
should solve the intangible personal property problem, and thus 
remove from business and industry the perpetual threat which 
constantly hangs over the sources of New Jersey payrolls. If 
properly done, it should bring an end to the growing evil of so-
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called "tax-compromises" now being practiced by our larger 
cities, which in effect is an invitation to property owners not to 
pay their taxes. And finally, it should bring some measure of 
justice and equity to the small home-owner who today produces 
the major part of the taxes collected in this State. 

To accomplish its full benefits, however, the Legislature, either 
by constitutional restriction or otherwise, must not only discon­
tinue the granting of unwarranted exemptions, but must return 
to the tax rolls all unwarranted exemptions already granted, and 
this refers to both real and personal property. 

To the claim that all of this is a. matter of administration 
and really a function of the Legislature, and has no part in a 
Constitution, I can only say quite frankly that in my judgment 
the experience of the past, which has produced the "hodge-podge" 
which is today's New Jersey's tax system, indicates rather clearly 
that a Legislature is not equipped to steer an unchartered 
course on the troublesome sea of State and local taxation. 

We can solve this problem and there is no more opportune 
time to make the attempt than in this Revision of the State Con­
stitution. All we need is the will to do it. If properly under­
taken I am quite sure that public opinion will support it. It is a 
task to which all the taxpaying interests of the State could profit­
ably lend a hand, with benefit to themselves and to the causl'\ 
of good government as well. 

In conclusion, let me remind you, that I speak not only as a 
real estate man but as a taxing official. 

MR. AMLICKE: The next speaker in favor of modification is 
James J. Smith, Executive Secretary of the New Jersey League 
of Municipalities. Mr. Smith-

MR. SMITH: Mr. Chairman and Members of the Committee: I 
have filed with the Committee a statement from our President of 
the League of Municipalities. That statement refers directly to 
the modification of Section IV. That is the only section in which 
we are interested. 

Three of the speakers this morning, proponents of Article VII, 
have referred to that section and to the fact that perhaps this 
section does not include the utility franchise and gross receipts 
taxes, the railroad taxes and local bus taxes, which are now allo­
cated and dedicated directly to the municipalities. The fact that 
these gentlemen felt called upon to refer to it clearly indicates 
that our position is quite correct in requesting this Committee to 
consider a modification of Section IV to the effect that the reve­
nues now dedicated and allocated to the municipalities shall not 
be considered as coming under that statement which says, "All 
revenues of the State Government from whatever source derived, 
... shall be paid into a single fund, to be known as the General 
State Fund, subject to appropriation for any public purpose ... " 
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We feel that inasmuch as these revenues have been from their 
inception dedicated to municipalities and since that provision has 
definite exceptions, we should not leave it in the air and quest10n­
a ble and doubtful that municipalities will be protected. We, 
therefore, advocate and suggest that in order to safeguard the 
right of the municipalities to this revenue, the exceptions should 
include a reservation of all revenues now dedicated by statute 
to municipalities. 

MR. AMLICKE: Are there any others who wish to be heard in 
favor of modification? Former Senator Arthur Pierson. 

MR. PIERSON: Mr. Chairman, I would like to endorse what Mr. 
Smith has said and the recommendation that he has made, es·· 
pecially as to the gross receipts. and the franchise taxes, because 
there is a historical background in these taxes that certainly justi­
fies their original dedication back to the municipalities. They were 
necessary, because of their peculiar nature, to be levied as State 
taxes, and, consequently, I would assume would be classified as 
State revenues. But, nevertheless, the historic background of these 
taxes is such that they do make them, their revenues, distinctly the 
rightful property of the municipalities. 

Take, for example, the utility franchise tax. Way back in 
1900 the Voorhees' Act was the act in which a fixed charge, a 
fixed percentage of gross receipts, was exacted for the municipal­
ities for the use of the streets in the municipalities. The utilities 
were obliged to pay a tax. It was in lieu of the old method that 
prevailed prior to 1900, that each municipality should make its 
own arrangements with the utilities for the privilege to occupy 
their streets with their lines and mains. In all the revisions and 
amendments of that act up to the present time, the dedication of 
those revenues to the municipalities, for their use, so properly 
recognized in the original enactment of the bill, has been pre­
served and it obtains until the present day. 

As to the gross receipts tax, it was clearly set up apart as a 
percent tax upon the gross receipts of the utilities that come 
under that tax, and it was in lieu of the property tax which there­
tofore, prior to 1919, was a part of the assessment rolls of the 
individual municipalities where the property was found. And 
this too was in the original act and in all the amendments and 
obtains to the present day as dedicated to the municipalities and 
paid to them under a prescribed formula named in the act. 

The same is also true of the second-class railroad tax. It was 
so clearly in the 1941 revision, so clearly in lieu of the treatment 
of the second-class railroad properties, which were theretofore 
made a part of the assessed property in a municipality. It was 
excluded from the rolls of the local municipality, and in lieu 
thereof, there was dedicated the revenues derived from the fixed 
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rate tax upon second-class railroad property1 and added thereto 
was one-half of the franchise tax, which was in lieu, so clearly 
in lieu, of the values taken away from the local tax roll that I 
think they have a fundamental and moral right in those revenne,s 
and they should be secured to them without a peradventnre by 
some amendment that should be made to make them secure and 
not be made a part of the revenues of the State. I think there 
is a question under the language of Section IV of Article VII, that 
the courts would construe that the revenues resnlting from an~r 
S'tate tax are initially State revenues. It must necessarily be so, 
that the Legislature may have the right to dedicate them to a 
specific purpose. Consequently, the anxiety expressed by Mr. 
Smith on behalf of the municipalities, I think, is perfectly jnsti­
fied, and I have too, and would like to appear in response to a 
like situation on behalf of the Association of the Board of Chosen 
Freeholders of this State. 

From the inception of the taxes or the fees levied upon auto­
mobiles for their annual registration in 1906, the revenues de­
rived therefrom were dedicated in the act that set out the proces­
ses and requirements for registration. It was dedicated to the 
contribution to counties for the maintenance and construction of 
improved roads and that dedication carried on to the 1917 
Highway Act and was continued in that act, that dedieation of 
those revenues. At that time it amounted to about $] ,900,000, 
and the Legislature, I believe, ver~r properly in their ·wisdom re­
tained that dedication of those funds to the counties, because, 
after all, these were revenues derived from the registration of 
automobiles, and as we (_;arried on through the years, the gasoline 
tax was added, which was likewise imposed upon antomobilists 
in the use of motor fuel~. Now these taxes are paid by the auto­
mobile users, the motor vehicle users, entirely. The whole State 
Highway Fund is entirely paid by the automobile users. It was 
in 1930 when I vvas a member of the Legislature and was ap­
pointed by the Senate to confer with the auto users and the 
Boards of Freeholders when we increased the 2c gasoline tax to 
3c by the consent and uupport of the auto users so long as we 
would dedicate those funds to some manner of use for highway 
purposes, and we pleclgE,d them that they would be so dedicated 
and it was so written ar1d the dedications to counties and munici­
palities was included in the Highway Budget Act of 1933 that 
they should be set apat't first from the receipts of those funcfa. 
So there is a historical background, that cannot be ignored and 
has not by all preceding legislation, that there is a fundamental 
and priority right of the counties and nnrnicipalities in these 
funds because, after all, 75% of the tiavel of automobiles in this 
State is not over State highways; it is over municipal and over 
county roads. There ~eems to bf' 'very moral obligation upon 
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even the revisers of this Constitution that they should preserve 
without a question the dedication of those funds to the counties 
as now obtains. 

I would likewise question, as Mr. Smith has done, whether the 
language of Section IV may not become construed, if brought to 
a court, that any State taxes or the revenues derived from the 
State taxes are initialJy State revenues and might be swept into 
that constitutional provision there that says, "all revenues of 
the State." It seems to me that that point is further supported 
by the fact that the language of Section IV exempts from those 
revenues a certain revenue from the income of the Riparian Fund 
called the School Fund. Then it says the State may set up a 
separate fund for any taxes levied for the support and mainte­
nance of free public schools. My schooling in law has been that 
when you except from a group any one particular tax or one 
particular thing, you leave restricted by the group all others. 
Consequently, we feel that the revenues dedicated from the State 
Highway Fund should be treated under an exception the same as 
Mr. Smith has requested that the revenues dedicated to munici­
palities by statute should be excepted as well. 

One other thing on behalf of the Associated Boards of Free­
holders in connection with a single budget, there is much history 
back of this. Mr. Watson read the letter from President Dodds 
of Princeton. I was around the Legislature when that was going 
on and out of that criticism very properly, which was mostly di­
rected to the then procedure in connection with the State High­
way Funds, which were growing in rather large proportions, came 
the fact that there was no budget to control those funds and they 
were entirely left to the discretion or decision of the State High­
way Commission. Consequently, the calendar year was fixed in 
the Highway Budget Act for two distinct purposes: one, by a 
very emphatic demand of the then State Highway Department 
that we should preserve the annual basis npon which they were 
conducting the highway affairs prior to the passage of the Budget 
Act; and they should continue the ralendar year fiscal period 
because their ·work, the activities of that department, are entirely 
seasonal. From probably March to November or the early part 
of December of each year is when the entire activities of that de­
partment are going on, and for that reason, the Highway Depart­
ment wished to retain that calendar year perio<l; further, county 
and municipal budgets are required to be passed prior to the 
first of March alHl the provisions that are now provided in con­
nection with the Highway Budget as it relates to the dedicated 
funds going to counties should be determined prior to the time 
when the municipalities and the counties have to determine their 
budgets. Otherwise, they wou1d not know, except in the odd 
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year, what monies they could rely upon in order to protect the 
expenditures of their budgets. 

I do not get as excited as some of these people do about hav­
ing two budgets. The fact of it is, as I looked over the last budget, 
the last Highway Budget and the last General Budget, I saw 
something there that I was very glad to see. There were set out 
in absolutely bold figures where funds were taken from the 
Highway Road Fund for general purpose use and for all other 
non-highway uses. I have never had any trouble finding out 
what has been going on down here at Trenton; possibly because 
I have had a background of intimate knowledge of things for 
years. But I don't think it is as bad as many of the previous 
speakers have urged. The fact of it is, you can't cure by con­
stitutional law a delinquency on the part of administrators and 
you may write what you please in your law or your Constitut-ion, 
you are only going to have as good government as the men who 
administer it and the men who make your laws. It is the man 
behind the gun rather than the gun that brings home the game. 

I feel that we can't avoid recognizing these fundamental rights, 
property rights, realty rights, of the municipalities and the coun­
ties in these funds which have heretofore been dedicated to their 
use, taking only a small percentage of the Highway Fund for 
county and municipal use. Yet their costs have gone up just as 
fast and just as hard as the State's have in connection with keep­
ing the motor vehicle transportation going and they have got to 
have some relief, at least the relief that is now prescribed in 
our statute. I certainly hope that the Committee in considering 
this phase of the thing will make sure that the dedications that 
now obtain in connection with Highway Funds shall be vouchsafed 
to the counties. 

MR. AMLICKE: S'enator, the reason I didn't call upon you as 
one in favor of modification was that you were listed as one of 
those in opposition, so will you accept our apologies? 

We shall now recess until two o'clock promptly. 

(Recess.) 



PUBLIC HEARING 

August 19, 1942. 

Afternoon Session 

on 
Proposed Revision of the New Jersey Constitution 

Article VII. "Finance." 

The Joint Legislative Committee re-convened in the Assembly 
Chamber at Trenton on Wednesday, August 19, 1942, at two 
o'clock P. M., pursuant to announcement previously made. 

The Chairman opened the Hearing and the Hearing pro­
ceeded as follows : 

MR. AMLICKE: The meeting will come to order. 
Is there anyone else who wishes to be heard in favor of modi­

fication? What is your name please? 
MR. DIANA: Salvador Diana, Corporation Counsel, City of 

Plainfield. 
I hesitate very much to get up to speak. I think one point, 

although mentioned, has not been sufficiently brought forth in 
these discussions. I am in favor certainly of the attempt of Arti­
cle VII to do away with dedicated funds, but it appears to me 
that the whole article centers in protecting State Department 
budgetary matters, and overlooks the need for the general tax 
revision in this State. Mr. O'Brien mentioned that point, and in 
the discussions which preceded the preparation of this constitu­
tional revision one of the arguments that was used in favor of 
the necessity for revision was that the whole tax setup should be 
revised. I maintain that this particular article requires what I 
might call a bill of rights, and I say that this tax provision, be­
cause that is what in a sense it is,-it is the only place specifi­
cally where taxes are mentioned under our proposed new Con­
stitution-should have a bill of rights annexed thereto limiting 
certain rights, limiting certain things which the Legislature shall 
not do, for instance, exemptions that should not be hereafter 
granted even though we have said now, for instance, that Section 
IV of Article VII does not intend to deprive the municipalities of 
those gross receipts and franchise taxes. Nevertheless we appre­
ciate that there is nothing under this Constitution or even under 
the present Constitution to prevent the Legislature from enact­
ing laws which would so create that fund as a State fund and to 
go into the State treasury and deprive the municipalities of that 
source of revenue. And the bill of rights, setting up such Jimita-
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tions beyornl which the Leg-is1atnre shonld not go and beyond 
which exemptions shon1d not be grante(] and making some defini­
tion and distinction between those matters which the State shall tax 
and those matters which the municipalities shall have the right 
to tax, ought to be stated in genera] principles.. 

MR. AMLICKE: Mr. Joseph F. Clark, President of the Munic­
ipal Finance Officers' Association of New Jersey. 

MR. CLARK: Mr. Chairman, representing the Municipal Fi­
nance Officers' Association of New Jersey, I desire to point out 
that we do not like the language used in Section IV of Article VII. 
We do not like it because it does not specifically preserve to mu­
nicipalities of the State of New Jersey, the same preservation 
that is granted to the income of the funds for the support of the 
public schools. 

I think it may be interesting to this Commission to tell you 
that in my travels throughout the State in talking to municipal 
finance officers, they are generally concerned about this thing and 
I think this language really ought to be clarified as to the exact 
intent and meaning. Mr. Watson this morning spoke about the 
fact that it was not the intent of this language to take away from 
the municipalities what they now enjoy in the way of gross re­
ceipts and franchise taxes. Nonetheless, we would feel far more 
comfortable if this thing could be clarified in words. 

I am also authorized to say this: I have spoken to former 
Senator Hendrickson who was chairman of this Committee, ancl 
in a discussion of the problems he said that when the Committee 
acted it was undertaking merely to lay clown a set of principles; 
so far as he was concerned, there ought to perhaps be some clari­
fication of this thing. 

That is about all I have to say, except that I would like to be 
absolutely on record that our Association does not like the lan­
guage of this section and would like to see preserved all the rights 
we now possess. 

MR. AMLICKE: Are there any others who wish to be heard in 
favor of modification of the proposed Article VIH If not, we 
will now hear those who are opposed to the proposed Article VII. 
The first on the list is Mr. R. Robinson Chance, representing the 
Manufacturers Association of New Jersey. 

MR. CHANCE: Mr. Chairman and Members of the Committee: 
In the course of the morning I have observed that one or two or 
maybe more of the speakers said that dedicated funds lead to 
confusion, and I must confess that as I have heard some of the 
remarks on this subject, I haye joined the procession of those 
who are in confusion if all I listen to or all I think about is what 
I have heard here this morning. Tl)_e first confusion that I have 
is that while dedicated funds have been pointed out by the gen­
eric classification, dedicated funds-something terrible !-there 
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has been very little specification of what these dedicated funds 
are. Perhaps it would eliminate some of the confusion if they 
had been pointed to more specifically. 

I was also very much confused when I heard a gentleman 
from Essex County speaking against the idea that there should 
be some dedicated funds, because I looked over in the book that 
the State Budget Department puts out and I saw that State Aid 
to Counties and Municipalities for the year ending June 30, 1940, 
included to the County of Essex and its municipalities some 
$2,784,049.02, of which from the Motor Vehicle Aid to counties 
cume $539,780.00, and other items that I won't take the trouble 
or the time to go over. And I wondered if the gentleman from 
Essex County felt that the county and its municipalities ought 
not to have taken that money out of this dedicated fund or 
whether his constituents would still feel that it was such a terrible 
thing. 

I was also confused about how there ought to be one State 
treasury. I almost got the idea that perhaps some of these dedi­
cated fund gentlemen were running around the State of New 
Jersey with the dedicated funds in their vest pockets or their hip 
pockets or some other place. Then I recalled that the Legislature 
by Chapter 153 of the Laws of 1918, which in its amended form 
is Revised Statutes 52 :18-29, has required that all monies re­
ceived by any State agency be paid to the State Treasurer and 
that various other acts of the Legislature have required a separate · 
fund to be created by the Treasurer for the purpose of reporting 
each dedicated fund. I was still more confused when I saw that 
the Legislature had passed that kind of a law in the face of the 
things that I was hearing here. 

Another thing that occurred to me, I was somewhat confused 
as to just why it would be necessary to have a constitutional 
amendment to accomplish various of the things which ha:ve been 
pointed out here as supposedly highly desirable. I think that 
most of these dedicated funds were created by act of the Leg­
islature and if that is so, why can't an act of the Legislature 
handle the question of dedicated funds in the future? The same 
thing is true with a great many of the things which we have 
heard mentioned in the discussions. 

With these general observations with respect to the things 
which I have heard here today, I now turn to the consideration 
of Article VII, captioned "Finance," in the Proposal, and may I 
say that now as in the past the Manufacturers Association of 
New Jersey is for good government, and that all the lofty prin­
ciples of good government which we hear announced from time 
to time find no dissent on our part. The difficulty that we have, 
however, is sometimes in bridging the yawning gap between the 
lofty principle and the document which is supposed to accom-
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plish the lofty principle. I was very glad to hear the gentleman 
over there say that the Chairman of the R.evision Commission had 
told him that he thought that there was some need for clarifica­
tion in some of the provisions of this text, because that is what I 
have been saying all along here, and I am glad to see the Chair­
man coming to that point of view if he hasn't always had it. 

The nine short paragraphs that make up this Article probably 
will not receive very much study on the part of very many 
people throughout the State; nevertheless, they affect the welfare 
of the pub1jc in a marked degree. The so-called explanation at 
the beginning of the Article at page 26 of the Report (p. 927), 
doesn't seem to furnish a great deal of help, although to those 
gentlemen who were talking on behalf of municipalities and wond­
ering as to whether the intent of Section IV was to sort of by-pass 
and skip and overlook those funds dedicated for municipalities, I 
may say that at page 26 of the Report (p. 927), I noticed in the 
summary, all dedicated funds shall be abolished. T f all dedicated 
funds are to be abolished, I don't see how there is any hope for the 
municipal gentlemen to think that they are not within the category 
of all dedicated funds. So if you take the summary at the begin­
ning here on page 26 (p. 927), as the explanation as to what is 
meant, they can see where they fall within that "all-dedicated 
funds" category. I do not think further that most of this explana­
tion that appears at page 26 (p. 927), and page 27 (p. 928), 

·even approaches a portrayal of the situation regarclil1g the finances 
of the State. I shall not attempt any general dissertation on State 
finance, but shall comment upon the text of the Proposal, contrast 
it with the present Constitution, and along with my interpreta­
tions and sentiments in the foregoing regard, shall have some­
thing further to say with regard to this explanation appearing in 
the Commission's Report. 

The first paragraph of the Proposal that the credit of the 
State shall not be directly or indirectly loaned in any case is 
taken verbatim from the present Constitution, Article IV, Section 
VI, Paragraph 3. Be the old Constitution good or bad, the same 
words are no better or no worse in the Proposal. 

The second paragraph forbidding political subdivision or 
special districts from giving any money or property or loaning 
its money or credit to or in aid of any individual, association or 
corporation, and prohibiting it from giving security for or being 
directly or indirectly the owner of any stock or bonds of any 
association or corporation, is substantially to the same effect as 
Article I, Paragraph 19 of the present Constitution, ·and again, 
be it good or be it bad, it is the same in one place or the other. 

The third paragraph forbidding the State or any municipal 
corporation from making any donation of land or appropriation 
of money to or for the use of any society, association or corpor-
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ation, merely changes the sequence of the words in Article I, 
Paragraph 20 of the present Constitution.· In this connection, 
however, it is noted that the prohibition made by the third para­
graph is upon the State and "any municipal corporation." Fol­
lowing directly after the second paragraph which makes prohibi­
tions applicable to all political subdivisions or special districts of 
th~ State, the thought occurs that perhaps it would be better if the 
same scope were given to the prohibition in the third paragraph, 
that is that the term political subdivision or "special district" be 
substituted in the place of the words municipal corporation. 

I pass for the moment the fourth paragraph which seems to 
deserve some detailed discussion, and observe that the first sentence 
of the fifth paragraph is taken verbatim from Article IV, Section 
VI, Paragraph 2, of the present Constitution, forbidding the 
drawing of money from the treasury but for appropriations made 
by law. Being no change, there is no improvement; neither is it 
any worse. 

The sixth paragraph requiring the assessment of property for 
taxes under general laws and by uniform rules according to its 
true value, is in the same words as Article IV, Section VII, para­
graph 12, of the present Constitution. Be it good, be it bad, it is 
the same. 

The seventh, eighth and ninth paragraphs I think deserve to 
be discussed together as they would supersede Article IV, Section 
VI, Paragraph 4 of the present Constitution, and should be con­
trasted with it. 

By this elimination we have left for discussion the fourth 
paragraph, an of the fifth paragraph, except the first sentence, 
and the seventh, eighth and ninth, collectively. The fourth para­
graph would regulate the handling of the revenues of the State 
Government, and in this connection deals with funds which may 
or must be maintained and the extent to which public revenues 
.are to be subject to appropriation for any public purpose. The 
first suggestion that I have to offer with respect to this paragraph 
is that it should be redrafted so as to state clearly and uneqniv­
ocally what is intended. Examination of the paragraph reveals 
that it consists of one sentence containing 130 or 131 words, de­
pending upon whether you calJ "self-liquidating'' one word or 
two. In the course of that rambling 130 word sentence, there are 
two exceptions more or less obscure and the word "may" is used 
in such a way that it is by no means clear whether it is permis­
sive or mandatory in law. It would have been much clearer if 
several short sentences had been used to convey "\vhat is intended. 
However, I shall try to figure out the intent of the draftsman. 

The first thought that I think I see expressed is that, with an 
exception presently to be noted, all revenues of the State Govern­
ment except the income of the fund for the snpport of free schools, 
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shall be paid into a General State Fund subject to appropriation 
for any public purpose. Of course, the fund for the support of 
free schools cou1d not have its income paid into that General Funcl 
if there was an acceptance of Paragraph 8 of Section VII, Article 
III of the Proposal, which lifts verbatim out of the present Con­
stitution Article IV, Section VII, Paragraph 6, and thereby pro­
videi:i for the fund for the support of free schools. The other ex­
ception above-mentioned arises from the latter part of the para­
graph beginning with the words "except that sepa.rate funds may 
be maintained for revenues realized from," and here follows an 
enumeration of seven types of revenues. I claim there is ambi­
guity presented by this exception. Does the exception mean that 
permission is given to maintain the seven additional types of funds 
indicated? Is the word "may" here used in a mandatory sense so 
that the seven types of account must be maintained? Is the excep­
tion to the clause "subject to appropriation for any pub lie pur­
pose," so that the seven types of revenues and funds fol1owing the 
word "except" would not 'be subject to such general appropriation; 
or is the exception merely to the requirement that all revenues be 
kept in a single fund so that while separate funds might be main­
tained, the revenue would be still subject to appropriation for any 
public purpose? These are some of the questions that occur in 
examining this paragraph. 

Little help is obtained from the Summary at page 26 of the 
Report (p. 927), because that says that all dedicated funds shall 
be abolished, which obviously is not so in the case of the fund for 
the support of free schools, nor would it be so if the word "may" 
in this sentence has a mandatory implication and if the exception 
relates to the clause "subject to appropriatio·n for any public pur­
pose." In other words, if the two last-mentioned interpretations 
were accepted by the courts, the seven types of revenue which 
follow the words "except that separate funds may be maintained" 
etc., would be in substance dedicated funds not subject to appro­
priation for general expenditures. 

Further examination of the paragraph shows that the seven 
types of revenue ref erred to in the last exception of the paragraph, 
for which it is said that separate funds may be maintained, are the 
following; and I will give them numbers, although there are no 
numbers in the text as it is written: 

1. Revenues realized from any tax levied specially for the pur-
pose of maintaining free public schools; 

2. Proceeds of bond issues; 
3. Earnings of self-liquidating public improYements; 
4. Revenues of restricted use under and in compliance with 

Federal law; 
5. Revenues held in trust for the retirement of public debt; 
6. For the benefit of State or local public officers or employees; 
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7. For a specific public purpose required by a private donation. 

With respect to items six and seven above, it is assumed that 
the words "in trust" appearing at the top of page 52 of the Report 
(p. 951), might apply. In other words, it is " in trust'' before one 
of them and then the other two come along and I am inclined to 
think that the "in trust" applies to them too. 

When one considers the several types of revenues mentioned in 
the exception, as specified in items one to seven above, it seems 
that it would make the paragraph self-contradictory to say that 
such revenues could be subject to appropriation for any public 
purpose. Just for illustration, how could revenues of restricted 
use under and in compliance with Federal law ever be devoted to 
other than the restricted use required by the Federal law? And 
similar considerations apply to some of the other items. 

When one considers the type of revenues mentioned in the ex­
ceptions, there is, to say the least, reasonable ground to argue that 
"may" as used in the exception is mandatory rather than per­
missive. Taken in its ordinary colloquial sense, the word "may" 
implies no mandate, but in certain classes of cases where the public 
interest and rights are concerned and where the public or third 
persons have a claim de jure that the right shall be exercised, 
"may" is construed as mandatory. As authorities on that I might 
cite Macdonald v. Freeholders of Hudson, 99 N. J. L. 170, 172; 
Key Number Digest Title Statutes, Key Number 227 and 39 Corpus 
Juris 1393. The significance of this is that the clause may mean that 
not only may the seven types of accounts be maintained, but that 
they must be maintained. Also the types of revenue are such that 
the rule against giving words an unreasonable interpretation 
might require a construction to the effect that the moneys in such 
seven additional funds are excepted from being subject to appro­
priation for any other public purpose. If that view were adopted, 
it would certainly be at variance with the purpose avowed at 
page 26 of the Report (p. 927), that all dedicated funds shall be 
abolished, but it is not believed that Paragraph one of the Sum­
mary would be sufficient to override the considerations above men­
tioned. Regardless of the correctness of the foregoing views, it 
is believed that enough has been said to demonstrate that this par­
ticular paragraph needs redrafting. 

Whatever can be said on the subject of dedicated funds, and 
I shall say more on that a little later, it suffices for present pur­
poses to say that the seven types of revenue referred to in the last 
exception to this paragraph are types of revenue which I believe 
should be maintained as dedicated funds. And that there may be 
no misapprehension arising from differences of terminology, by 
dedicated fund I mean one pre-dedicated by law to a particular 
purpose. 

In passing, I venture to suggest that I be1ieYe there is much 
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misapprehension as to the names and natures of the dedicated 
funds entering into the fiscal operations of New Jersey. They are 
enumerated and explained in the book "New Jersey State Govern­
ment" prepared by the State Budget Department and issued as a 
supplement to the Governor's Budget Message, the last publication 
being, I believe, as a supplement to the Budget Message for the 
fiscal year ending June 30, 1942. The status of those dedicated 
funds as well as other accounts are set forth in the statistical sum­
maries attached to the Budget Message of the Governor, copies of 
which, I assume, were r~ceived by the members of this 
Committee. 

That there may be efforts at times to have certain funds dedi­
cated at the behest of pressure groups, I suppose, is probable. But 
it is not believed, by me at least, that the number of such funds 
as shown by the book which I have mentioned or the identity of 
which can be established in other ways would indicate that the 
Legislature has been unduly overwhelmed in this regard in any 
such a way as one would believe from some of the remarks that we 
have heard here today ; and, of course, the Governor has a veto 
too when a law is brought up for the sort of legislation which 
would dedicate funds. There is another consideration, namely, 
that sometimes dedicated funds may come out of a special class of 
taxpayers who want some special service for which they are willing 
to pay a tax. The fact that the tax comes from a special class 
is some reason why the revenue thus produced should be dedicated 
to the uses of such class. For example, I have in mind the Public 
Shooting and Fishing Grounds Fund set up by R. S. 23 :3-1 and 
following. This is a fund made up of one-third of the fees paid 
by hunters and fishers for licenses. Such one-third is placed in a 
separate fund to be used, speaking generally, for the acquisition 
of shooting and fishing grounds and the stocking of the same, and 
not subject to general appropriation. Now, if the hunters and 
fishers put up some money for such purpose, no good reason ap­
pears to me why other classes of the inhabitants should say that 
the fund thus created should be used for other purprn.,es. Anet 
similar considerations are urged by many in support of other 
dedicated funds. For instance, we have heard the argument ad­
vanced here today and heard it elsewhere that the money being 
extracted from the motorists should properly be dedicated to use 
on the highways or what is the same, to payment of obligations in­
curred for highway improvements and maintenance. I do not pro­
pose to argue the merits of these contentions. The reason I do not 
is that the matter seems to me to be that no constitutional straight­
jacket should be set up by constitutional provision, but that it 
be left for the Legislature from time to time to determine on the 
merits whether a certain fund be dedicated to a particular pur­
pose or not, except in the case of bonded indebtedness which is a 
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subject involved in the discussion of Paragraphs 7, 8, and 9 that 
I shall speak about later. I adhere to the same position that I 
have adhered to throughout these discussions. I am still opposed 
to legislative insignificance. 

Turning to the part of the fifth paragraph which is not now in 
the Constitution, one finds a provision to the effect that one 
general appropriation bill enacted for each biennium. shall be re­
quired; and that in such appropriation bilJ, all appropriations 
for the support of the State Government and for the several public 
purposes for which appropriations are made shall be included. 
Such bill would have to specify the amounts appropriated for each 
fiscal period together with the several public purposes for which 
the appropriations were made. It is further provided that no other 
bill appropriating public money shall be enacted for any purpose 
unless it provide for a single object, receive two-thirds' vote in 
each House and, together with all prior appropriations for the 
same fiscal period, shall not exceed the total amount of revenue 
available therefor. 

While this is new so far as constitutional provision is con­
cerned, it is not very much different from the present budget prac­
tice prescribed by statute. Speaking generally, I observe no par­
ticular objection to any of the Provisions in this paragraph, but it 
will be recalled that Article IV, Section II of the Proposal would 
permit the Governor to veto an appropriation bill or items in it 
and would require a two-thirds' vote of the membership of each 
House to override the veto. 

The fact that the Governor's. veto could be overcome only by 
such a two-thirds' vote presents the question as to whether a two­
thirds' vote in each house should be requl.red in all cases of a sup­
plementary appropriation bill such as the paragraph under con­
sideration would require. The only difference is that the requir­
ing of a two-thirds' vote to pass the bill in the first instance would 
enable the Governor to avoid any responsibility for the rejection of 
the appropriation unless the two-thirds' vote were first obtained, 
whereas if a majority were sufficient to pass the measure, the 
Governor would have to go on record as against it in order to 
make the two-thirds in each house requirement apply. It might 
be just as well to eliminate the two-thirds' requirement in the first 
instance; then the public could place the responsibility as between 
the Governor and the Legislature. The provision that would keep 
appropriation within available revenue seems desirable. 

Whether there is any need for putting this provision in the 
Constitution, I am not prepared to say. I think it is generally 
admitted that a budget system is highly desirable in controlling 
the finances of State Government and I would print alongside of 
Gladstone's statement about the American Constitution his other 
statement: 
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"Budgets are not merely affairs of arithmetic, but in a 
thousand ways go to the root of prosperity of individuals, 
the relation of classes, and the strength of kingdoms." 

As I have observed the great silence with respect to our present 
budgetary proceeding in the State of New Jersey, I have wondered 
whether some of the speakers agreed with that sentiment of Glad­
stone or whether their idea of the present budgetary system or 
budget was more in line with the little boy I read about, who 
went to school. They had an elementary class in civics there and 
the teacher wanted to know of the little boys and girls what a 
budget was, what was the meaning of a budget. Well, the kids 
were kind of puzzled, didn't know what to say, and finally one 
fellow raised his hand and said, "I know, Teacher." She said, 
""\Vhat is it, Johnny?" And he said, "A budget is a family quarrel. 
\Ve have one in our house." And they must have been talking 
about the family budget at their place. 

But I think it is generally agreed that only the bare essentials 
of budgetary procedure should ever be incorporated in a Con­
stitution. I think if you look through the supposed authorities, 
you will find they. are quite unanimous on that. And it is my 
belief that the New Jersey statutory provisions and New Jersey 
budgetary procedure are such that it may be unnecessary to include 
any constitutional provision on the subject. 

Under present budgetary procedure, every State agency desir­
ing an appropriation for the next ensuing fiscal year is now re­
quired to file with the State Budget Commissioner on or before 
October 15th of each year a request for any desired appropriation, 
signed by the executive officer of such agency. Such request must 
specify and itemize all the expenditures of every name and nature 
proposed to be made. 

The Budget Commissioner now submits the request, together 
with his findings, comments and recommendations, to the Governor, 
and along with his report he includes another previously received 
from the State Comptroller, setting forth the financial conditions 
and operations of the State for the preceding fiscal year, together 
with a statement of revenues and expenditures of all funds for 
the current year and the next ensuing fiscal year. 

The State Hig·hway Department is also required to submit on 
or before October 15th of each year a report of the work and 
operations and financial condition of that department for the 
calendar year, together with an estimate of revenues and requested 
expenditures for the ensuing calendar year. 

There has been some expre.ssion as to the high desirability of 
having the Highway Department and general State fiscal opera­
tions conducted 011 a simultaneous period, either for the same 
calendar year or the same fiscal year. ·whether that is desirable 
or not, it is unnecessary for me to decide, because if it is desirable, 
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all that is needed to accomplish it is an act of the Legislature. It 
doesn't take any constitutional amendment to bring that about. 

After the Governor has examined these reports, he transmits 
them to the Legislature, with his budget message, including his 
budget recommendations and various financial statements, reveal­
ing the financial situation of the State. As you know, the Governor 
submits his recommendations respecting the Highway Department, 
as well as the others, as you will see in the back of your budget 
book, as you have already probably seen before. 

Under R. S. 52 :22-13 applications for appropriations not 
included in the budget message must first be made to the Com­
missioner of the budget, who certifies and transmits the same 
to the Governor, together with his findings, comments and recom­
mendations. The Governor then transmits to the Chairman of 
the Joint Appropriations Committee such application as he ap­
proves in whole or in part, but the statute says the Governor 
shall not approve and recommend appropriations in excess of the 
total anticipated and available revenues of the State as certified 
by the Comptroller in his report. So that when we havt this 
proposal to put into the Constitution a provision that would keep 
the appropriations within available revenue, we have substantially 
the same requirement by statute now. 

Transfers between appropriations and allotments from the 
State Emergency Fund cannot take place until the Budget Com­
missioner has had an opportunity to submit his recommendations 
in respect thereof to the State House Commission. Furthermore, 
the Budget Act, R S. 52 :22-21, gives the Governor very broad 
investigatory powers and the Budget Act indicates a purpose to 
afford legislative control over the expenditure of dedicated funds 
as well as free treasury funds, and to provide a comprehensive 
budget of all State funds. 

In some of our earlier hearings we have discussed how much 
investigatory power the Governor ought to have. Well, take a 
look at that Section, 52 :22-21 of the Revised Statutes, and you 
will see he has a lot of investigatory powers right now. 

It seems clear to me that the insertion of this new provision 
in the Constitution will not necessitate any more careful planning 
or any greater economy or efficiency in present budgetary prac­
tices except insofar as those results might follow from the require­
ment of a two-thirds vote in each House. 

Coming now to the consideration of Paragraphs seven, eight 
and nine, it is observed that by Paragraph seven there would be 
carried over the provision now made by Article IV, S'ection VI, 
Paragraph 4 of the present Constitution to the general effect that 
with certain exceptions a majority vote at a referendum conducted 
at a general election would be necessary to authorize the creation 
of a debt or liability which alone or with previous liabilities ex­
ceeded $100,000. That is substantially the same. 
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The eighth paragraph which would require the law authorizing 
such indebtedness to be for some single object or work, to be dis­
tinctly specified therein, likewise follows a wording of Article IV, 
Section VI, Paragraph 4 of the present Constitution. Then comes 
an entirely new provision. It is expressed in these words: 

"Any such law shall provide ... for the payment of 
the debt or liability thereby authorized in equal annual in­
stallments, the first of which sha11 be payable not more 
than one year and the last of ·which shall be payable not 
more than thirty-five years after such debt or liability or 
any portion thereof, shall have been contracted." 

This means that only serial bonds would be issued. They could 
not run beyond thirty-five years. The present Constitution would 
require a provision for payment within thirty-five years, but does 
not make it mandatory that serial bonds be issued. 

The eighth paragraph also contains a sentence to the effect 
that the law authorizing the creation of the liability may provide 
for reserving to the State the privilege of paying all or part of 
the indebtedness prior to maturity. While there is no express 
clause to this effect in the present Constitution, it would seem 
offhand that the present Constitution does not forbid the insertion 
of such a reservation. Up to this point, the only difference ob­
served is that serial bonds ·would be made mandatory. 

Now, there is something to be said in favor of serial bonds, of 
course, and the Commission has said it in a sense because what 
they say is to be the great advantage of this is that it is to elim­
inate the need for State sinking funds, but there is also much 
to be said, as I have been saying before on previous occasions, 
that we should not have legislative insignificance and it cannot 
be said, at least I cannot believe that it can be said, that in every 
possible circumstance that may arise in the changing financial 
situation that is going to follow this war, it might not be that the 
money market was such and the State's revenues were such that 
perhaps a term bond rather than a serial bond would be desirable. 
The proposition I have to offer with respect to this is that much 
can be said in favor of reliance upon the Legislature at the time 
of the issuance of the bond. Rather than put the Legislature in a 
straight-jacket, leave it to their discretion as the time arises. 

By the ninth paragraph, however, a complete departure is 
made from the present constitutional provision. By the present 
Constitution, it is provided that any such law authorizing the 
creation of such a debt or liability "shall provide the ways and 
means exclusive of loans, to pay the interest of such debt or 
liability as it falls due, and also to pay and discharge the principal 
of such debt or liability within thirty-five years of the time of 
contracting thereof," and here is the distinctive feature, "and 
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shall be irrepealable until such debt or liability and the interest 
thereon are fully paid and discharged." 

While the Proposal, by its first and second sentences of para­
graph nine, starts out with the same language about stating the 
specific object or work, and that the money raised by law authoriz­
ing such debt is to be applied only as stated in the law, by its 
last sentence it proceeds to tell what shall happen if the law is 
repealed prior to payment or discharge of such debt or liability, 
and the minute that it begins to talk about what happens when 
the repeal takes place, then it begins to change the nature of the 
original obligation, and what the Proposal there says is that the 
Legislature shall make adequate provision for payment of the 
remaining instalments but it does not even stop with saying that 
they shall make adequate provision; it still goes on with another­
if it fails to do so, which contemplates the possibility of its re­
pealing the law without saying anything about what is going to 
take the place of the original means of payment-but if it fails 
to do so, then a sufficient sum for annual installments of principal 
and interest shall be set apart by the State Treasurer from the 
first revenues received, and applied to such purpose. 

One difference is that under the present Constitution when a 
bond is issued the investor who buys the bond has a definite, 
specified irrepealable contract as to where the money is com­
ing from to redeem the principal and pay the interest. In place of 
such an irrepealable arrangement, the proposal would require a 
bond for the payment of which no particular ways and means were 
actually guaranteed, since the ones originally specified might be 
wiped out by the repeal of the law. 

Furthermore, if the Legislature did not see fit to substitute 
some other equally satisfactory and assuring ways and means of 
paying the amounts due on the bonds, this paragraph would have 
the first revenues received from any source applied to the purpose. 
This substitution of an uncertain ways and means of paying off 
the bonds might affect the credit of the State and the salability 
of the bonds, might even affect the credit of the State although 
candor compels me to admit that I believe New Jersey's credit 
position would still stand up even under the Proposal. 

Interesting questions would arise if it so happened that there 
were repeals of two or three laws authorizing bond issues. Then 
it would be a problem for the State Treasurer to know to which 
bond issue he should apply the first revenues received, and it would 
also be an interesting question as to which particular other pur­
pose would have to be sacrificed in order to apply the first revenues 
received to the payment of such installments of principal and 
interest. 

These provisions of the proposal might result in the use of 
the proceeds of one bond issue to pay the instalments of principal 
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aud interest on another bond issue relating to an entirely different 
matter, something like what Ponzi did up in Boston, if you old­
time people recall, when he took one fellow's principal to pay off 
what was supposed to be the interest on other fellow's imaginary 
debt. I suppose we ought not get New Jersey into a Ponzi 
performance. 

rrhe Commission's Report at page 27 (p. 928), says: 

"The former requirement that the law which authorizes 
the bonds must pledge the source of payment is deleted be­
cause it imposes an unfair rigidity to the State's fiscal poli­
cies for as much as thirty-five years." 

This statement seems to me to suggest that it imposes unfair 
rigidity to make provision for the payment of a debt when it is 
contracted. Personally, I see no unfair rigidity about the require­
ment of the present Constitution. It compels the giving of thought 
to the ways and means of paying an indebtedness before the in­
curring of the same and prevents diversion to other purposes. A 
peculiar thing in this connection is that on page 27 of the Com­
mission's Report (p. 928), speaking of supplemental appropriation 
bills for current expenses, it is said: 

"The requirement that funds must be available will give 
pause to supplementary appropriations made without thought 
of the source of payment." 

I find it hard to follow the reasoning that it is desirable to 
give pause to supplementary appropriatjons without thought of 
the source of payment, when there is at the same time set up a 
provision which makes no guarantee that a source of payment 
indicated at issuance will not be destroyed by repeal in the case 
of permanent bond issues . 

.Also, when a man buys a State bond, he likes to know that its 
terms are fixed, rather than subject to repeal. I do not believe 
the change would enhance the marketability of State bonds, and 
I suggest that maybe you ask your banker which will sell better, 
a State bond issued under an irrepealable law providing ways and 
means for payment, or one which would be issued under a repeal­
able law such as the proposal contemplates. Either he will tell 
you that the bond which is issued under the irrepealable law and 
providing ways and means of payment would sell better, or else 
you had better get another banker. 

This completes the textual review. Before I close, let me com­
ment on the explanation which is given at pages 26 and 27 of the 
Commission's Report (pp. 927-928) concerning this article. At 
page 26 (p. 927), it is said: 

"So long as the State's left hand is not permitted to 
know what its right hand is doing in a fiscal sense, the 
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State's financial management is obviously under a severe 
handicap." 

I have already outlined in a general way what the State's 
budgetary practice is. I believe that if anybody has a legitimate 
question as to what the State is doing in a fiscal sense, the Budget 
Department, the Comptroller, and the State Treasurer should be 
able to tell what that fiscal situation is and I am not saying there 
are not other people in the State Government who will be able 
to tell you. Of course, they might not be able. For instance, the 
State Comptroller might not be able to tell you down to the last 
dollar but you can give him a fow dollars leeway and if you get 
as close an approximation as to what the State's fiscal situation is 
as the State Budget Department, the State Comptroller, and the 
State Treasurer can give, I think you will find you have no occa­
sion to think about this left hand and right hand quotation. And 
furthermore, I have no doubt that the Governor, without any new 
law or Constitution, can use that investigatory provision of the 
Budget Act that I spoke about before, if it were necessary, and I 
think he could find out what the State's left hand and right hand 
both are doing. Furthermore, I don't even think he would have 
to use that investigatory power. Senator Pierson said he didn't 
seem to have any particular trouble about finding out what was 
going on around here, and if he could find it out, so could any­
body else, notwithstanding the fact he was in the Legislature 
before and we weren't, or some of us weren't. I don't know who 
the State's left hand is, or who its right hand is, as referred to 
in the explanation, but whoever the State's left hand is might drop 
in to see the State Budget Department some day-it is down here 
in the Trenton Trust Company-and if this visitor, this left hand, 
will specify who the State's right hand is supposed to be, I have 
no doubt that the State Budget Department will give him a pretty 
good idea of what the State's right hand, so-called, is doing. That 
first sentence of the report may be rhetorical, but I can/t consider 
that it is realistic. 

Furthermore, the statement that the provision abolishing so­
called dedicated funds will remedy "this situation," which is their 
next statement, likewise seems far fetched. In the first place, there 
is no such situation. Moreover, since it is now the law that dedi­
cated funds are budgeted, and, further, the law that monthly pay­
ment of State moneys must be made into the Treasury, the State 
Treasurer should know how much money is in dedicated funds, 
and as of particu1ar dates. You will see in your statistical tables 
annexed to your budget message and also in the book of the State 
Budget Department "New Jersey State Government," it will show 
how much there was in those funds as of particular dates. I think, 
furthermore, if you would get the State Budget Department or 
the State Comptroller or the State Treasurer to go over the situa-
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tion, you would learn a whole lot about dedicated funds that you 
wouldn't get out of the report of the Commission or anything any­
body said here today. 

To the suggestion that the so-called dedicated funds are sep­
arate little treasuries for favorite projects, established by demand 
of pressure groups, which is one of the suggestions I find at the 
top of page 27 of the Commission's Report (p. 927), take a look 
at your little book, "New Jersey State Government," and see what 
these dedicated funds are. Well, I won't take the time to read 
them all, but here are some of these little special pressure groups. 
Here are dedicated funds: State Highway Fund, State Road Tax, 
State School Tax Fund, S'oldiers Bonus Bond Tax, Institution 
Construction Fund,. and you will find them all in there. It would 
have been so much more interesting if these people, pointing out 
the terrors and iniquities of these dedicated funds, had enumerated 
them a little more. You would have seen, then, what kind of 
pressure groups they are. You could have judged for yourself 
as to the correctness of the suggestion that these dedicated funds 
are demands of the pressure groups. It seems to me this is kind 
of a pressure group statement, so long as the State's left hand is 
not permitted to know what its right hand is doing, etc. If they 
come after the Legislature with that kind of pressure talk, maybe 
there would be some justification for saying these dedicated funds 
were created by little pressure groups. 

I am unable to grasp the meaning of the statement made in 
this report that says, "The matter of dedicated funds is related 
primarily to the revenue side of the State Government." It seems 
to me that when the Budget Act indicates that its intent is to pro­
vide for the budgeting of all State revenues and expenditures, 
whether or not they involve free treasury funds or pre-dedicated 
funds, it means that dedicated funds are as much concerned on 
the expenditure side as on the revenue side. 

The other statement we see here, "while appropriations, also 
regulated by a n~w provision, deal with .public expenditures" is 
unique. Of course appropriation deals with public expenditures. 
That is what an appropriation is, an authorization of an expendi­
ture, so that learned bit of wisdom is unique. 

The stated suggestion about emergencies and unforseeable con­
tingencies and how they may be handled and how the provision 
will eliminate log-rolling all overlook the fact that the present 
budget procedure under the statute would be very little changed 
except that the proposal would require a two-thirds' vote to over­
ride the Governor's veto of an appropriation. The statement "these 
provisions should lead to greater economy and efficiency" seems 
to be another non sequitur except in the case of the requirement 
of a two-thirds' vote for supplemental appropriations. or overriding 
of a veto, and to this two-thirds provision of overriding a veto you 
have not heard me offer any objection. 
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The last paragraph of the explanation needs no comment in 
addition to what I have already made concerning it. 

On the whole, New Jersey's present financial setup is not so 
bad as is pictured by this report, nor is the new Article VII so 
wonderful as the proponents seem to think. 

MR. CAVICCHIA: Mr. Chance, I quite agree with you that we 
ought to keep Ponzi performances out of our State Government. I 
wish you could agree with me that we ought to keep absurd per­
formances out of these hearings. I am really amazed at your 
utter lack of knowlege of actualities with respect to legislative 
appropriations. You have cited at length the procedures which 
the statute outlines, or the Revised Statutes outline, in so far as 
passing supplementary appropriations bills goes. But, as a matter 
of fact, do you know that in this State years and years have passed 
before that procedure has been followed, and that S'ection is some­
thing that has been resurrected only this yead 

MR. CHANCE,: Well, I don't know about its being resurrected 
this year, and I suspected that some fellow would spring some 
question on me that would imply I didn't know what I was talk­
ing about, so I refer you to this little book, "New Jersey State 
Government," where I took that budgetary practice from, pages 
118 and 119, and that is where it says just about what I said. 

1\fa. CAVICCHIA: The point I make is this: You are talking 
theory as against practice. The theory is laid down in the statute, 
but actually the practice has been to pass millions and millions 
of dollars of supplementary appropriations bills pell-mell after 
the budget has been made up. And that brings me to the very 
point of your argument about not amending the Constitution in 
that respect but relying upon statutory procedures. It is absurd 
to do that because no matter how strict are the procedures out­
lined in the statute, the minute you bring an appropriation bill 
in the Legislature and pass it contrary to the provisions laid 
down in the statute, the passage of that appropriation bill super­
sedes any other statutory provision that may be upon the books. 

MR. CHANCE: Why don't you run around to the Governor and 
tell him what a terribly bad crowd you have on the other side 
of the hall and get him to put out some kind of a little reprimand 
to the boys? 

MR. CAVICCHIA: You are so strong for legislative significance, 
you wouldn't want the Executive to tell this Legislature how terri­
ble we were, would you? 

MR. CHANCE : I would like to have the Governor tell me how 
terrible you gentlemen in the Legislature are, if it is so. 

1\fa. CAVICCHIA: What is the sense of having the statutory 
procedure on the books, when it isn't followed? 

MR. CHANCE: Well, the thought occurs to me that one of the 
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speakers this morning indicated that it doesn't make any differ­
ence what kind of print you put down in a book; you can fix up 
your statutes; you can fix up your Constitution; you can fix up 
your rules of the Legislature ; you can have all kinds of fancy 
things; and it won't make a bit of difference. They will say, 
"What is the Constitution between friends?" if they are going to 
have that in mind, but the only thing is that if it happens that the 
requirements of the statute are disregarded, why doesn't somebody 
tell the public about it? 

MR. CAVICCHIA: Then your philosophy is that of Pope's : 
"For forms of government, let fools contest; 
That which is best administered is best.'' 

l\IR. CHANCE: Certainly. I say that which is best administered 
is best, and you won't get any debate to the contrary on that, 
and it always depends upon who it is is administering it and how 
he administers it. No matter how fancy the documents are, if 
you don't have the right fellow administering it and administering 
it in the right manner, it isn't the best. 

MR. CAVICCHIA: You support the theory of government of men 
and not of laws. 

l\IR. CHANCE: Oh, no, not necessarily at all. What these men 
are going to administer is going to be laws. 

l\iR. CAVICCHIA: Yes, but if they don't administer the laws the 
way the laws are written, then it becomes government of men. 

l\1R. CHANCE: -Why doesn't somebody try to impeach somebody 
else who doesn't do what the proper thing is? 

MR. CAVICCHIA: Let's go to something else, Mr. Chance. Mr. 
Chairman, you will bear with me. I almost "broke my neck" to 
get here to hear Mr. Chance, and I have got to have my time. 

MR. A::\ILICKE: I would like to announce to all present that the 
members of the Committee have no fixed opinions and if any ques­
tions are asked, they are merely asked for (the purpose of 
clarification. 

MR. CAVICCHIA: Mr. Chance, I am really amazed at the position 
you take for the Manufacturers Association with respect to the 
State's fiscal position. You make light of the fact that there may 
be a variance between statements or audits of the various fiscal 

_officers. Let me ask you this : Among the organizations that you 
represent are large corporations, million-dollar corporations, are 
there not? 

jfo. C II AX CE: Oh, they never giYe me any of it; I don't know. 
l\fo. CAYICCI-IIA: I susped I would like to have what you are 

getting for these hearings, but that i8 beside the point. The point 
I make is this: Would those corporations that handle millions of 
dollars annually be willing to let their financial position be so 
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uncertain as they are apparently willing to let the State's position 
be uncertain? 

l\'IR. CHANCE: \Vell, the thing of it is that I am not persuaded 
that the State's condition is half as uncertain as I have heard it 
advertised here and as I have seen it advertised in this report. 

:l\fa. CAVICCHIA: Mr. Chance, let me make this observation: If 
you hacl been a member of this Legislature in the past five years, 
you would have known very well how uncertain the State's finan­
cial position is, when ·we struggled for weeks and weeks and months 
in order to find millions of dollars in order to finance relief, for 
instance, several years ago. 

:l\IR. CHANCE: Yes but the trouble wasn't in finding it; it 'vas 
in trying to get it out of the dedicated funds. 

l\fa. CAVICCHIA: No, the trouble was in knowing just where the 
finances of the State stood, and we couldn't tell within five or six 
million dollars sometimes. 

MR. CHANCE: I don't know what you must have done. I don't 
believe you got that little fellow, whoever he may be, in back of 
the desk, who knows all the answers. You probably called the 
big shot in here, and the big shot didn't know. If you had gotten 
the little fellow back of the desk, he probably could have told 
you. I am not qualified to debate that. 

MR. CAVICCHIA: I just ·wanted to tell you what the real problem 
in this government is. It is all right for you to ta1k from behind 
the .desk an<i_ spend your time improvising arguments for the pur­
pose of tearing this thing apart. I am willing to listen to sound 
arguments, but when you come here and talk theories and not 
actualities, then I can't give much credence to what you have to 
say. 

l\IR. CHANCE: Let me read what Homer Zink says in the budget 
message of Charles Edison, Governor of New .Tersey, 1943, State 
l1'und, for the fiscal year ending June 30, 1943, and the Highway 
Fund, for the calendar year ending, etc. It says, "Pursuant to the 
provisions of the Revised Statutes, Section 52 :28-8, there is here­
with submitted the consolidated balance sheet of the State as of 
,June 30, 1941. Complete schedules of anticipated revenues and 
expenditures in all funds for the fiscal years ending June 30, 1942 
and 1943, a.s compared ·with the actual revenues and expenditures 
for the year ended June 30, 1941, are also submitted. Very truly 
yours, Homer C. Zink, Comptroller of the Treasury." And here 
are a whole lot of statements that explain what the reYenues and 
expenditures were and what the assets and reserve and surplus 
were, and l don't see anywhere, in any of these statements, any 
little postscript, "provided, however, we haven't been able to find 
ont what the difference is between this item and the other one." 
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.l.VIR. CAVICCHIA: Then you should have read Comptroller Zink's 
statement issued subsequent to that. 

MR. CHANCE: I didn't see that; I don't know what that says. 

MR. CA VIC CHIA : If you had prepared your case as well as you 
wanted us to believe you had, you would have seen it. 

l\fa. CHANCE: I am not suggesting that I am infallible. The 
only infallibility I have heard about is the fellows here who say 
this Constitution is going to reform everything and fix everything 
up. I don't claim that I have done everything that can be done. 
I claim that I haYe done the best I could in the time available. 

MR. CA VIC CHIA : Do I understand you to say that you are not 
necessarily against a single fiscal year but if a single fiscal year is 
desired, it can be clone by statute? 

MR. CHANCE: I don't know why not. 

l\1R. CA VIC CHIA : --wouldn't this. be a reason for not relying upon 
statutory enactment, that today the l1egislatnre might do it by 
statute aml next year, after all the acconuts haYe beeu set up and 
all the fiscal procedure of the State and local governments co­
ordinated in so far as subventions go from the State Government to 
local governments, then the next Legislature will come along and! 
for some purpose, certainly not for good government, ·we will 
say, will change it around and will make it a dual fo·cal year 
again. Isn't there some logic in having a constitutional provision 
on that point? 

MR. CHANCE: Well, I suppose it makes no particular-it 
wouldn't make me lose any sleep at night if the only change in 
the Constitution that you made was one that did say there should 
be a uniform fiscal year for both State funds and highway funds. 
I don't think it makes any difference particularly, and I can con­
ceive there is some force to what you say, that the r~egislature 
next year might come along and change it. However, let me tell 
you that under this thing, ninety days in two years they are only 
going to be allowed to meet, and it would be a couple of years 
before they could get around to do it, and anyhow, they would 
have only ninety days to talk about the various other complicatiom 
that have come up in the last two years. 

MR. CAVICCHIA: That isn't true, Mr. Chance. 
MR. CHANCE: Why isn't it? 
MR. CAVICCHIA: Because the Governor could call the Legisla­

ture into special session, and so could the Legislature meet upon 
petition to the Governor. 

MR. CHANCE: The Governor wouldn't call them tog·ether to 
say he didn't want to have the one fiscal year. 

MR. CAVICCHIA: But I can't understand the logic of that. ·why 
wouldn't the Governor call them together? 
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MR. CHANCE: I don't know. 

MR. CAVICCHIA : I just can't follow the logic of your argumem. 

MR. CHANCE: I hope you have got this one suggestion that I 
have made with respect to that. I don't see that it makes a whole 
lot of difference, and I won't lose any sleep if you put something 
in the Constitution that says that the State Fund and the High­
way Fund will both operate on a calendar year basis or on a fiscal 
year ending June 30th. 

MR. CAVICCHIA: Then you have changed your position from 
ten minutes ago, is that right? 

MR. CHANCE: Well, if you can show me where I have ever 
changed my position from the first of these hearings up to now, 
I would be grateful, because I am not conscious of it. 

MR. AMLICKE: The next speaker in opposition to the proposed 
Article VII is Mr. Frederick Petry, Jr., Vice-Chairman of the 
New Jersey Highway Users Conference, and representing the New 
Jersey Furniture Warehousemen's Association. 

MR. PETRY: Mr. Chairman and Members of the Committee: 
After the discussion we have just tried to listen to, but we 

couldn't hear entirely, I almost feel it is already useless for an 
ordinary businessman to attempt to impress the Committee with 
any factual information that he has at his disposal because it is 
so evident to me as a practical man that there is a lot of theorizing 
going on all the time and the practical side of our problems is 
almost entirely lost sight of. I would like to say too that I very 
much appreciated what Senator Pierson said prior to our adjourn­
ment for luncheon. I was present in this very chamber when the 
gasoline tax bill was first proposed and when Senator Pierson pro­
posed the raising of a $100,000,000 bond issue and the dedicating 
of the fund from the taxes to be imposed for retirement of those 
bonds and to build our highways. Having that background, you 
can readily understand why the representatives of the people who 
pay these taxes are very much interested in what has been becom­
ing and what is going to become of their money, and they are 
opposed to Article VII as contained in this Report. 

Our Conference represents a cross-section of the citizenry of 
this State. We represent many of our farmers, our manufacturers 
and our businessmen generally, truck and bus operators, and any 
and all motorists. Like similar organizations the country over, 
the Conference has always concerned itself strictly with the prob­
lems of highway transportation and the method of financing the 
construction and maintenance of our highways. 

It would be a grave fallacy to assume that, under gasoline 
rationing and with the restrictions imposed by the wartime rubber 
shortage, our State Highway System and its maintenance are not 
an important issue. On the contrary, the over-all demands upon 
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our transportation systems, because of the present war, have en­
hanced the importance of our highways and have made the motor­
ing public conscious both of the value to our way of life of auto­
motive transportation and of their responsibilities in preserving 
it. The car and truck owners of this State have made a heavy 
additional contribution to State revenues. All the citizens of the 
State have a share in the advantages of an adequate highway sys­
tem. rrhis public investment must be guarded and maintained. 
Only by a strict and separate accounting of highway user funds 
can this public trust be met. 

In Article VII, Finance, of the Commission Report on Revision 
of the State Constitution, it is proposed that: 

1. All dedicated funds shall be abolished. 

2. All appropriations for the support of the State Gov­
ernment shall be made in a single budget appropriation bill. 

This is in direct contrast to the accepted and most equitable 
method of handling State highway fund revenues. 

Everyone admits that the gasoline tax is an equitable way of 
raising revenue for highways. Under the procedure followed 
since its inception as one of the chief fields of State taxation, the 
relationship between the purpose for assessing the tax and the 
purpose for which it is used has been carefully guarded. Largely 
because of this policy the motoring public has been ·willing to pay 
this tax in addition to drivers' license fees, registration fees on the 
motor vehicle itself, and car inspection fees. Only when the rev­
enue is turned to non-highway purposes do we break this impor­
tant relationship and make a citizen who owns a car or truck .pay 
substantially more for the same functions of government than 
a non-car mvning neighbor who is just as able to pay. To do so 
is obviously undemocratic! And, under the proposed general fund 
financing, those taxes levied on one group of the citizenry for 
special purposes may not necessarily be appropriated for the ben­
efit of that group. 

There is good reason and established precedent for the ap­
proved governmental practice of segregating special and trusteed 
highway funds from the general funds. Car and truck owners in 
New Jersey pay local and State property taxes and all the regular 
levies, and then in addition pay the gasoline tax and motor vehicle 
fees. In the fiscal year ending in 1941 the motor fuel and motor 
vehicle taxes in New Jersey accounted for not quite 50 per cent of 
all State tax collections. In normal times well over 50 per cent of 
this group's driving was for essential purposes. Now with the 
transportation situation and rationing in this State, necessity 
driving will approach 90 per cent of all automotive mileage. And 
so, it is now even more important that car and truck owners be 
given added protection and assurance that the additional auto-
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motive levies which they pay are used solely for highway purposes. 
When these taxes are levied, the State enters into a relationship 

with the motorist and truck owner taxpayers quite similar to the 
function performed by the trust department of a bank. The State 
undertakes to act as trustee in guaranteeing that the money will 
be invested in and expended only for highways. When the money is 
collected, like all other special and trusteed funds, it logically 
must be kept separate and distinct from the general funds. When­
ever such special funds are diverted into the general fund the 
practice can only be classed with the diversion of assets from a 
trust fund into the general funds of a bank. Even if the general 
fund were operating at a deficit, which is hardly the situation de­
veloping in New Jersey, there is no justification for such diversion. 
Whenever a banking institution becomes involved in serious oper­
ating difficulties and faces a deficit, the responsible officials are 
not relieved of the legal responsibility of maintaining separate sets 
of accounts for the special funds. Even though the bank might 
fail completely, the integrity of trusteed funds is protected by law. 
And so it should always be with special highway revenues paid 
by a minority of the citizens. 

It is for this reason that in recent years, California, Co1orado, 
Idaho, Kansas, Michigan, Minnesota, Missouri, Nevada, New Hamp­
shire, North Dakota, and South Dakota have amended their Con­
stitutions to prohibit the diversion of highway funds. For all 
intents and purposes, sixteen other States, Arizona, Arkansas, 
Connecticut, Delaware, Iowa, Maine, Mississippi, Montana, Okfa­
homa, Oregon, South Carolina, Utah, Vermont, Virginia, West 
Virginia, and Wyoming, retain revenues from their motorists for 
highway purposes. Twenty-seven of our States have taken definite 
action to protect highway funds. Against this sound and bene­
ficial practice, New Jersey led all other States in percentage of 
diversion in 1939. And in 1940 diversion in New York, New Jer­
sey, Pennsylvania, and Ohio alone accounted for over half of the 
highway funds thus mishandled. 

The inherent character of the New Jersey gasoline tax as a road 
toll is shown clearly by the fact that the tax applies only to gas­
oline used on the highways. The law itself enumerates in some 
detail the large number of non-highway uses which entitle the con­
sumer to an exemption from payment of the tax or to a refund in 
the event that tax already has been paid. In fact, New Jersey 
ranks foremost among the States in restricting application of its 
tax solely to use of the highways. Thus, even the slightest justifi­
cation which might possibly be offered in defense of the diversion 
that almost inevitably follows general fund financing is invali­
dated. 

In the period from 1930 to 1942, $103,000,000 which New Jersey 
motorists paid in special taxes for highway purposes was diverted 



458 Afternoon Session, Augilst 19, 1942 

to non-highway expenditures. Reliable studies by federal agencies 
have disclosed that 57 per cent of all the motorists in New Jersey 
earn less than $30 weekly; only 10 per cent enjoy an income of 
more than $60 weekly. Yet simply because they happened to oper­
ate an automobile, and for many it is the only way to get to work, 
low-income motorists were called upon to provide general tax rev­
enue to the extent of $103,000,000 more than their neighbors. The 
fact that $69,000,000 of this sum was expended for relief and 
$8,600,000 for educational purposes in no way alters the fact that 
diversion is the most inequitable kind of tax discrimination. Ap­
proximately $10,000,000 has been diverted each year for the past 
two years. 

In his Budget Message of January 19, 1942, Governor Edison 
pointed out that the State Comptroller anticipated a reduction of 
15 per cent in S'tate revenues available for appropriation for the 
fiscal year commencing July 1, 1942. The Governor himself antici­
pated that the total State revenues for the present fiscal year would 
be insufficient to meet the appropriations that he believes neces­
sary. He also proposed that the fiscal year of the State highway 
fund be shifted from the calendar year basis to the July first fiscal 
year of other agencies of the State. We fear the purpose behind 
this proposal was to facilitate the shifting of special motorist tax 
revenue to non-highway purposes. 

Surely no one would maintain that through the coming year, 
and for that matter for the duration of the war, State motor 
fuel taxes and State motor vehicle fees will not decline at a faster 
pace than all other State revenues. With gasoline rationing, the 
rubber shortage, a scarcity of parts, and the cessation of auto­
mobile production, New Jersey motorists will be reduced to a min­
imum of essential car operation. They are to carry the burden of 
regular taxes plus highway user levies. 

Just recently over $11,000,000 has been transferred out of 
the Highway Fund to non-highway purposes, and in the face of 
declining motorist tax receipts. There has been a decrease of 
$895,000 in New Jersey's gasoline tax collections in the first five 
months of this year as compared with the collections for the same 
months last year. Actually the loss of revenue was $1,219,719 for 
March, April and May. Gasoline tax collections for the month of 
May, when rationing began, declined $716,000. Thus, changing 
conditions prove that this diversion practice is unsound and 
dangerous. To perpetuate it by amending the State Constitution, 
as has been proposed, would not only be inequitable and unfair, 
but also unsound financially. Under the proposed general fund 
financing, which would be legalized according to Section VII of 
the Commission's Report, this type of financial juggling could go 
on almost without opposition or the knowledge of the taxpaying 
public. 
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It is true that highway construction and the matching of fed­
eral aid are largely out of the picture. But the current capital in­
vestment in S'tate highways in New Jersey exceeds a third of a 
billion dollars. Of this gross investment, a total of $128,000,000 
was derived from issues of bonds and approximately $75,000,000 
of these fixed obligations still are outstanding. Their servicing 
requires some $5,200,000 annually. In addition, more than $55,000,-
000 has been spent through the years in maintenance of the State 
highway system; much of which can be considered a part of New 
Jersey's financial stake in continued preservation and upkeep of 
the original public investment. Expenditures for maintenance 
alone have been averaging $3,500,000 annually. With construction 
of new roads largely removed by governmental priorities, main­
tenance will be an increasing factor in State highway finance even 
in the face of sharply declining revenues. These two rigidly fixed 
items account for 17.6 per cent of the unprecedented highway 
revenues of the 1941 fiscal year. Since no one can attempt to pre­
dict accurately the duration of the war and the consequent diffi­
culties of the normal motoring public, and since highway revenues 
may decline to the point where it might be difficult to meet 
pledged obligations, there can be no justification for the dispersal 
of the special taxes. levied upon New Jersey motorists. 

The State Comptroller has clearly stated the conditions gov­
erning highway funds in his recent report: 

"With compulsory restrictions or voluntary limitations 
in the use of automobiles, or both, gasoline tax receipts will 
be very greatly reduced and motor vehicle fees will also fal1 
off. These two sources of revenue cannot then be depended 
upon for diversion to other than highway system uses." 

Rather than follow a procedure which would remove controls 
over the use of special highway funds, the Constitution should be 
amended to establish more rigid control over application of these 
revenues to the purposes for which they have been enacted. There 
is ample precedent for this in the eleven States which have already 
adopted such legal safeguards. Three additional States-Iowa, 
Oregon, and West Virginia-are to vote this year upon similar 
amendments to outlaw any dispersal of dedicated funds. We urge 
that the State of New Jersey adopt an anti-diversion amendment 
to protect rather than endanger its highway user tax receipts. 

MR. AMLICKE: The next speaker in opposition is Mr. A. C. 
Rich, Executive Secretary of the Fuel Oil Distributors' Associa­
tion of New Jersey. 

MR. RrcH: The Fuel Oil Distributors' Association of New Jersey 
has always opposed diversion and feels that the money collected 
in the form of taxes for highway construction and maintenance 
should be used for that. We, therefore, oppose the proposal to 
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abolish dedicated funds and desire to point out that the only fair 
way to treat this special group of taxpayers is to use the money 
for the purpose for which it is collected. 

MR. AMLICKE: The Committee wishes to announce that there 
are several speakers yet to be heard, but we will sit until every 
speaker has a chance to be heard. The next speaker in opposition 
is Mr. F. C. Conkey, representing the Central New Jersey Fuel 
Exchange. 

MR. CONKEY: Mr. Chairman and Members of the Committee: 
The members of the organization which I represent are definite­

ly opposed to the abolition of dedicated funds and the idea of a 
single budget. They are large taxpayers both of real estate and 
gas tax. They have fought for many years in opposition to the 
diversion of Highway funds. 

I also wish to add while I am on my feet that they disagree 
with the gentleman who spoke to the effect that the Highway De­
partment funds are depleted or that there is a deficit. As a matter 
of fact, we would not be paying the carrying charges today if 
$103,000,000 had not already been diverted; and the condition 
that prevails, if there is any such condition in the State finances, 
is not due to any failure on the part of the motorists to pay 
their way. 

I do want to say at this time, much has been said about Para­
graph 6, which states that, "Property shall be assessed for taxes 
under general laws, and by uniform rules, according to its true 
value." That has been taken from the present Constitution. It 
seems to me that a great deal of time has been devoted to Para­
graph 4 and the preceding paragraphs when some difficulty to a 
very great extent in this State could be corrected if something 
further was said in the Constitution, and there was set up a uni­
form method of some sort whereby taxes would be assessed and 
properly guarded. I have heard a whole lot from the proponents 
this morning about how we are going to handle these monies, but 
I have heard very little about the boy who is paying those taxes 
and who is going to pay those taxes and he is the fellow that 
should be given first consideration. You have got to get the money 
before you can spend it. Thank you. 

MR. Al\ILICKE: The next speaker in opposition is Mr. D. J. 
Crecca, Manager of the New Jersey Motor Truck Association. Mr. 
Crecca. 

lVIR. CRECCA: Mr. Chairman and Members of the Committee: 
Our organization represents thousands of motor truck owners 

located throughout the State of New Jersey. As users of the 
highways of the State, we feel that highway user tax receipts are 
obtained for one purpose and that is for the construction and main­
tenance of the highways. Mr. Petry for the New Jersey Highway 
Users Conference has fully stated our position and I merely wish 
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to concur in and support the position stated by the New Jersey 
Highway Users Conference. 

MR. AMLICKE: The next speaker in opposition is Charles R. 
Stout, Secretary of the Association of Chosen Freeholders of New 
Jersey. Mr. Stout. 

MR. STOUT : Mr. Chairman and Members of the Committee : 
A number of men in this room will recall that for a number 

of years various freeholders in the twenty-one counties have al­
ways been, and stood steadfast, for the preserving of highway 
funds, gasoline tax and motor vehicle tax, to be used for the 
purpose of building highways and bridges, paying off bonds and 
interest in the State, and also in the twenty-one counties. Meeting·s 
have been he1d by the freeholders of the State, and they are at this 
time quite alarmed about what may happen in the future to 
highway funds. The highway and bridge problem in the counties 
of this State is a large problem. If these funds are placed in a 
single fund and should be appropriated for other purposes, there 
is no question that the taxpayers of the counties will have to make 
up the deficit through the county budget from the taxpayers 
within that county; and particularly to the rural counties, that 
is a tremendous item. The demand for the improyement, main­
tenance and the expansion of highways in the various counties is 
apparently growing all the time and that prob1em is confronting 
the counties and has confronted them. As you members of the 
Legislature recall, various letters have been sent out at various 
times asking that the highway funds be kept intact and not di­
verted. I don't think that the freeholders are looking at this from 
a selfish standpoint. I feel that they are representing the people 
in the counties in -which they are elected. -we feel that in our 
great State of New Jersey-what is the great State of New Jersey 
but the combination of the twenty-one counties of the State into 
a State Government ?-it finally comes back to the fact that the 
taxpayers of each county are affected by the acts of the members 
of the Legislature and also the members of the boards of free­
holders and their officers. 

Our president could not be here today. I would like to intro­
duce at this time Percy Jackson and Arthur Bray, Vice-Presidents 
of the New J ers.ey Association of Freeholders, and with your 
patience we will hear from a few members from the various counties 
of the State. Mr. Arthur Bray, Freeholder of Mercer County. 

MR. BRAY: Mr. Chairman and Ladies and Gentlemen: 
. I just want to voice the opinion of the taxpayers of Mercer 

County. Vl e are against taking away dedicated funds. \Ve want to 
at this time ask permission of former Senator Pierson to extend 
his remarks. of this morning just a litt1e bit. 

MR. AMUCKE: The suggestion is made that we will permit 
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Senator Pierson to extend his remarks after the regular list is 
exhausted. 

MR. BRAY: At this time I want to call on Freeholder William 
Spargo of Morris County. 

MR. SPARGO: Mr. Chairman and Members of the Committee: 
It was my privilege back in 1927, after having been elected 

Freeholder and at that time President of the State Farm Bureau, 
to sit in at a hearing over in the Senate Chamber when it was 
discussed and when the Freeholders Association and when the 
Farm organizations of the State led the fight, if you will, to have 
enacted into law a gas tax, and at that time we tried to have writ­
ten into that law some provision which would state that this 
mandatory fund, would, some of it, go back to the counties. It 
couldn't be done-I remember very well S'enator Pierson was 
there-but we were given the assurance that a reasonable amount 
each year would be handed back to the counties of this State. 

With that background, I just want to say one or two words, 
because I am not privileged to talk too long. I have been Chair­
man of the Road Committee in Morris County for ten years. For 
a long time I was President of the State Farm Bureau and I was 
interested in the dirt road fund, if you will, or State aid moneys 
going to the municipalities and townships, and over in Morris 
County, as Freeholder, I have been in a position to observe the 
work done by townships in the county, and I have been able to 
observe what we have been able to do in Morris County with road 
money, as Chairman of the Road Committee, and I want to say 
positively that for years the only moneys Morris County has used 
for reconstruction and maintenance of bridges and roads have 
come from the motor vehicle funds, -and I have seen over 125 
miles of improved roads built in my county by this surtax money, 
if you will, and if anybody entertains the idea that because we 
have a fine construction program throughout the State now is 
the time it can be discontinued because all the roads are built and 
all the bridges are rebuilt, they just don't know New Jersey in 
the rural parts of this State, and I want to say here that I would 
like someone to tell me where a rural road leaves off and a State 
highway takes up. What is the State highway system of the 
State of New ,Jersey~ It is all the roads that serve all the people. 
If you will, Mr. Chairman, come to Morris County on a holiday 
or weekend or Sunday, you will find that the people using the 
highways in Morris County or the township highways are not 
Morris County people; they are people from all over the State of 
New Jersey. I contend there is no division of highway system: 
It is all part of a State highway system that includes the little 
township road that runs by my place, that kicks up dust on Sun­
day when people from Essex and Bergen Counties drive through. 
It is just as much a part of the highway system to those folks as 
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the highway over in the central part of the County. We are asked 
to give up something positive, something dedicated to us, some­
thing we told the motor vehicle people of the State they must pay 
because they use and wear out the roads. We are asked to give 
up something positive for something not so positive. We are asked 
to give up dedicated funds and then come to the State House each 
year and ask the Budget Commissioner and Budget Committee of 
the State for some money for the townships and counties. I have 
been around this State House for the last twenty years, and I 
know the problem you people have in financing all types of legis­
lation demanded of you, from relief on up-some good, some not 
so good-and I can picture the State Association of Freeholders 
or the township committee of the State coming to this Legislature 
and running the gantlet of the school authorities of the State, 
of the health authorities of the State, of the institutional authori­
ties of the State, and then going home with not what we antici­
pated or what we would hope to put in a budget in January, but 
a whole lot less money because the revenue hadn't been forthcom­
ing and the Legislature in its wisdom had taken the motor vehicle 
money, the dedicated money, to do something else. Morris County 
is very much opposed to doing away with dedicated funds. We 
have seen the value of this and we want to continue the value 
of it. We want to continue to cooperate with the State in build­
ing county roads and maintaining 4,000 bridges and culverts, if 
you will, in Morris County. We don't want that uncertain thing 
to happen every time we make up a budget in Morris County. We 
want to know when we start to make up a budget that money is 
forthcoming from the State. 

Thank you for the opportunity to speak. I just want to say 
again that Morris County is opposed to doing away with dedicated 
funds. · 

MR. AMLICKE: The next speaker in opposition is W. J. Gaffney, 
Secretary of the Highway Users Conference. Mr. Gaffney. 

MR. GAFFNEY: Mr. Chairman and Members of the Committee : 
I had just intended, as Secretary of the Highway Users Con­

ference, to read two telegrams received at the office this morning, 
but I cannot rise without taking issue with two statements made 
by the former Senator from Camden and the now Alcoholic 
Beverage Control Commissioner. I recall that he said the expendi­
tures of the Highway Department, which included the payments to 
counties and municipalities, far exceeded the revenues of the 
Highway Department. No statement could be further from the 
truth. As I understand it, the Highway Appropriations Bill an­
nually includes the payments that are to be made to the counties 
and the municipalities, as well as all other proposed expenditures 
of the department. Each year, to my knowledge, the Highway 
Department winds up its business not with a deficit but rather 
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with a balance, and in addition to all of this money, as was 
pointed out in the briefs submitted by the Conference, from 1930 
to 1942 one hundred three million dollars has been diverted from 
highway funds to purposes other than the reason these taxes were 
collected. 

Then, further, the Commissioner compared the taxpaying pub­
lic, those who pay taxes because they imbibe alcoholic beverages, 
with those who pay gasoline taxes and motor vehicle fees for the 
purpose of building highways. I think such a comparison was an 
unfair one. Certainly, alcoholic beverage taxes are a luxury and 
today I do not feel we can consider motorists' taxes a luxury. We 
will admit that probably ninety percent of the highway transpor­
tation today is essential transportation. 

I am sorry that the Senator has. gone. I wanted him to hear 
what I had to say about those two statements. 

Now, further, I would just like to read two telegrams received 
at the office this morning: 

"New Jersey Highway Users Conference 
I deeply regret my inability to be present at the hearing 
on Article VII. Our association is unalterably opposed to 
any diversion of State highway funds and opposes any such 
amendment. 

Respectfn1Jy 

New Jersey Association of 
Township Committeemen 

Jacob D. Spiegel, 
Acting President." 

"Unable to attend hearing on Article VII of the proposed 
changes to the Constitution. -we are opposed to abolishing 
the Highway Fund on the basis that motorists' taxes are 
paid for highways and should be used for their maintenance 
and construction. The proposed change would be inequit­
able and unsound. We ask that you have this message read 
for the record at the hearing. 

Mrs. Kathryn D. Sullivan, Secretary, 
New Jersey Conference of A A A 
Automobile Clubs." 

MR. CAVICCHIA: Mr. Chairman, I too am sorry that Mr. Driscoll 
has gone, because I didn't understand him to make that state­
ment. I understood him to say, and I may be wrong and I would 
like this to be clarified if I misunderstood him, that the money 
spent by municipalities exceeded by thirty million dollars what 
was paid by the State on highways. • 

I would like that clarified, because if that isn't true, we ought 
to have that in the record. Can anybody enlighten us on that? 
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MR. A. C. JONES, Burlington County: I understood the state­
ment as it was explained by the Secretary of the Association. I 
intended to get on my feet and make the correction, myself. 

MR. BEBOUT: I think the statement that the Commissioner 
made was substantially this: 

The total amount of money annually spent by all units of gov­
ernment for highway purposes was approximately twenty million 
dollars in excess of the receipts from motor vehicle users. 

MR. CAVICCHIA: That is right. 
MR. BEBOUT: I don't believe anybody can dispute that state­

ment. 
MR. AMLICKE: Is that satisfactory, Mr. Cavicchia? 
MR. CAVICCHIA: Yes, my understanding was substantially what 

Mr. Bebout just said. 

MR. AMLICKE: However, the record will disclose what the 
actual statement was. If anybody is interested, he can see the 
record next week. 

The next speaker will be Senator Arthur Pierson, who is being 
given this opportunity to speak in opposition to the proposed 
Article VII. 

MR. PIERSON: I want to speak on one feature of Section V, in 
favor, however, and that is that number 3, I think, will correct 
the evil that seems to have gotten into our budgeting system here 
in connection with supplemental appropriation bills. There is a 
feeling that such bills being a later enactment overcome or out­
ride the restrictions of the General Appropriations Act, that you 
can't make an appropriation in excess of anticipated revenues. I 
think certainly if that section were retained, it would be a very 
wholesome thing because I have observed; as Mr. Cavicchia has 
suggested, that there has been very little regard as to where the 
funds might be coming from just as long as ·we get ourselves on 
record or the appropriation made. 

I would like to emphasize possibly and bring out one or two 
added features in connection with the dedicated funds. There 
seems to have developed more or less of a concession that the 
dedicated funds such as gross receipts tax, second-class railroad 
tax and the funds dedicated to counties and municipalities were 
not intended to be included in the blanket provision of Section IV, 
but they should be swept out of their dedication. That can easily 
be done and I am very glad that some of those who have opposed 
this Constitution have conceded that that matter was overlooked 
when this text was drafted and that there was no purpose of doing 
these funds out of their dedication to the purpose for which they 
are now given. The history of our highway system, the whole 
background of the obligations of the State, Boards of Freeholders 
and of- municipal officials to keep an adequate system of trans-
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portation for automobiles, is after all and notwithstanding all, one 
grand problem that cannot be divided or separated. I quite agree 
with these gentlemen, and I think there is every justification for 
their stand, who have said that the highway funds, that is, the 
funds derived from the gasoline tax and motor vehicle registration, 
always have been, and I think they should remain funds dedicated 
for some feature or character of that grand program of highway 
construction and maintenance. I think that we must concede that 
it is not simply a State function; it goes further. Mr. Spargo has 
said it goes very much further and it goes first to the counties 
and then it goes to the municipalities, and the funds have been 
and must be retained as dedicated for the purrose of assisting the 
counties and assisting the municipalities. It ~eems to me impera­
tive that that dedication should be retained. lf they are swept 
under that controlling clause at the opening of S'ection IV there 
as dedicated funds, and these several sub-divisions of the State 
must come down and besiege the Appropriation Committee or the 
Governor or the Budget Commissioner to make provision in an 
appropriation bill for those, it would be just unthinkable and 
mightily unfair not only to the au~omobilists, but to those who 
have not a separate but a coordinate obligation with our Highway 
Department to keep adequate transportation on good roads. That 
seems to me to be so fundamental and so inseparable the obligation 
that this State owes to its citizens, which goes back to the county 
organizations, back to the municipal organizations, in such a way 
and in such a nature, that we cannot avoid retaining those dedi­
cations for those purposes. I certainly trust that the Committee 
will take under serious advisement that those funds going to 
municipalities, counties, and possibly you had better put in school 
districts, dedicated by statute are excepted. 

rrhere is one other thing, and that is the question whether they 
would be called dedicated funds or not, the gross receipts tax, 
the franchise tax, the second-class railroad tax, the funds dedicated 
to municipalities. The fact that that has arisen and was not con­
templated by the drafters of this revision I think is clear. I cer­
tainly must impress upon you gentlemen that there ,should be 
some attention given to the exempting of those and certainly be­
cause of the historic background, the obligations, which are so 
universal and so rest not only upon the State, but upon the 
counties and municipalities, the dedications, must be preserved 
to these several units of government from the highway funds and 
the other funds too. 

I haYe contemplated and discussed with many of our legal 
friends just exactly what that first sentence in Section IV of 
Article VII would actually mean. And universally it has been 
deemed to be more or less uncertain and especially so since our 
courts have said that all taxes are State taxes and that these taxes 
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that are levied, the State must have a legal possession of for them 
to dedicate them. And being State taxes, it seems to me almost 
beyond the pale of argument that the revenues therefrom are not 
likewise State revenues. Because of that uncertainty and the fact 
:hat the text of Section IV there exempts one of those taxes-Is 
it not an established rule of statutory interpretation that where 
you exempt from a group one particular item and fail to exempt 
others, that you sweep under the control of the original group all 
that you do not exempU I think that is fair. I think that is the 
expectancy. Consequently, it seems to me most clear that there is 
a fair assumption that a misconstruction, misconstruing the in­
tent that seems to have been evidenced here-that it vrns not in­
tended that these funds which are presently under dedication to 
municipalities and counties and school districts should be s1Yept 
under that general clause; that it should be clarified and no 
question about it. 

I want to speak once more, just a suggestion in connection 
with the two budgets. During my eighteen years here, I was a 
member of one or another House of the Legislature. Somehow 
or other it fell to my lot to work on at least much of the budget, 
much of the tax, and much of the highway legislation that was 
enacted during my service, and especially that feature of our high­
way funds that included revenues to be derived from the gasoline 
tax. It was very true, as Mr. Spargo said, that we had long con­
ferences with the Highway Department and it was universally 
agreed that the calendar year period would prove to be the most 
advantageous for the administration of the Highway Department. 
We all know that having made certain that the funds coming to 
the municipalities and to the counties from the dedicated funds 
are in hand before our budgets are made up would greatly facili­
tate matters; yes, it would obviate many uncertainties that shou1d 
not be present in the making of local and county budgets. 

It is verily true that both the branches of the Legislature in 
1927 promised that they would dedicate the revenues from gasoline 
tax and from license fees for highway purposes, and I think that 
we did make that pledge. I appreciate fully that those who came 
along later didn't know the history, the background of this thing, 
and could not be quite as much impressed with that agreement as 
we who were present in the making of it or were members of the 
Legislature when it was made, because it was universally accepted 
in both Houses of this Legislature that that was a part of the 
agreement made at the time, in 1927. Again in 1930, when we 
moved up the tax on gasoline from two to three percent, a like 
confirmation was made of the original agreement. Indeed, the 
highway users were in support of that and proposed it, if we 
would continue our pledge that th~se funds would be dedicated 
for highway purposes and that alone, and we renewed that pledge. 
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I sincerely hope, gentlemen, that you will so amend Section IV 
of this proposed Constitution that it will secure to municipalities 
and counties-yes, let the school districts be included too, if you 
please-such funds as are dedicated by statute to these several 
subdivisions. 

1\fa. AMLICKE : Are there any others who wish to be heard 
briefly in opposition? 

J.\fa. BRAY: l\fr. Chairman, I have about three or four more 
Freeholders I would like to have put on the record. 

MR AMLICKE : ·wm you please call out their names and present 
them? 

MR. BRAY: Freeholder Robert Adams from Somerset County. 
l\'.IR. ADAMS: Mr. Chairman, one of the proponents for this pro­

posed abolition of dedicated revenues said he had considerable 
experience during the depression. I often wonder what would 
happen if we didn't have some dedicated revenues, how they wou1d 
kick those things around. It was also true, as he said, rather 
difficult to get some money for relief, but we did keep things going 
and you did find moneys for relief. It seems to me that groups 
of men in the various branches of our Legislatures over a period 
of years have seen fit to dedicate such revenues properly to be 
handled by our municipalities and counties. To make an out and 
out change and break down all the good work done over the period 
of yea,rs is certainly taking a step backward rather than a step 
forward. If there are some dedicated revenues that are enumerated 
here that aren't serving a good purpose, certainly the Senate and 
Assembly can take care of that, but to put it in our Constitution 
and break down all the good work that has been done over a period 
of years-I would like you to consider it very carefully before 
that is done, and I heartily endorse what Senator Pierson has said 
of the highway funds, the work they have done over the period 
of years. 

l\fa. BRAY: Mr. Chairman, Freeholder Robert Mayor of Mon­
mouth County. 

MR. MAYER: Mr. Chairman and Members of the Committee: 
I can bring you a message of the Board of Freeholders of 

Monmouth County and a definite message of the people we have 
had the privilege of serving, as being greatly opposed to the aboli­
tion of dedicated funds for highway purpos.es. It is so essentially 
necessary in our county, and has been over the past period of 
years, that we have joined in with the rest of the counties in 
presenting from time to time the problem that we not only need 
these dedicated funds badly, in the interests of public good, but 
that in addition thereto we need added funds from this greatly 
increasing amount until the war had its effect upon the county, 
upon the State and through the State to the county, and we have 
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been obliged to continue on as we are although all of us were 
very much in need of added funds. In Monmouth County our 
Board is not only judiciously using these funds but it is also 
obliged to add to these funds by appropriation an added amount 
to take ca.re of the highways of the county and that has largely 
been further aggravated by the intense activity of the war camps 
there, with additional heavy traffic passing over these highways, 
causing additional expense and care. It is vitally important, there­
fore, to the taxpayer motorist, who has been paying these taxes 
and who has been satisfied with paying them as one of the large 
taxes because he knows he gets a positive return for the amount 
so taxed. 

Over this period of years, as the Senator and Mr. Spargo and 
others have said, there has been a very fine relationship built up 
between the townships, the municipalities, the boards of free­
holders, and the State. As I said, there has been a fine relationship 
built up in support of this tax because they know where these 
funds are being spent. We should be vitally concerned, and will 
be vitally concerned, about this <Situation, if it is intended to 
abolish these dedicated funds. Our county is not in shape to 
anticipate further taxation nor is it in accord with the theory 
that, as l\Ir. Spargo has said, we should come up to the State 
Capitol here and wrestle around, as we have to do on almost 
all problems, to determine what our county should get. 

We therefore join with the rest in earnestly hoping and pray­
ing that these dedicated revenues may be continued and supported 
and strengthened under the Constitution, to be maintained by our 
municipalities in this State, without being taken away. 

MR. BRAY: Mr. Chairman, Freeholder Charles Smith of Union 
County. 

MR.. S:mTH: Mr. Chairman and Members of the Committee: 
On behalf of the Board of Freeholders of the County of 

Union'. I have very little to add to what has been stated by most 
of the objectors to this Article. We, like the rest of them, view 
with alarm the placing of our highway funds into a pool to be 
distributed by your Appropriations Committee for causes as they 
may arise or as their importance may appear to be and under the 
pressure oftentimes of this group or that group for this or that 
other cause. We think it would be very bad indeed, and we are 
opposed to it. 

J\IR. BRAY: Mr. Chairman, Freeholder A. B. Rue of Sussex 
County. 

l\fa. RuE: Mr. Chairman and Members of the Committee: 
Vv .... e appreciate the time you have given here to hear those op­

posed to changing our Constitution. It has been stated here that 
probably our Constitution is outmoded, but we don't feel that dedi­
cated highway funds are outmoded. I want to iSay that up in our 
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county, it is a very rural and mountainous section; in fact, the 
highest in New Jersey, we have about eighty lakes, and we are 
proud of our road system. It has been built up by these dedicated 
funds to allow people from other parts of the State and other 
States to visit our county, which, as I have stated, is the highest 
point in New Jersey, and brings them probably nearer to heaven 
than they have ever been before. We like to have them travel on a 
good road to get there. I want to say that if we should lose this 
dedicated road money in our county and had to appropriate the 
amount we now receive from motor vehicle funds to take care 
of our 292 miles of county highways, in addition to the aid of all 
the municipalities of our county, it would increase our county tax 
rate over eighty percent, and I am sure that I don't want to tell 
the people of my county that something like that might happen. 

I hope this Committee will give this serious consideration. I 
want to concur in what some of my colleagues of the State Asso­
ciation have stated. We like to have people from other counties 
come up and drive over our roads but we do have to have some 
help to keep them in condition so we can enjoy the privilege of 
driving over them. We invite you up there to see our scenery, 
and we hope you will continue to help pay for taking care of the 
roads. Thank you. 

lVIR. BRAY: Mr. Chairman, I have just one more gentleman to 
introduce, Mr. Robert S. Tipping·, County Treasurer of Bergen 
County. 

MR.' TIPPING: Mr. Chairman and Members of the Committee: 
I am sorry the program was changed so that we couldn't be 

here this morning. I would like to have heard some of the other 
arguments. I want to submit to you all that we must pay great 
tribute to the Committee in attempting to change such a revered 
document as the Constitution, particularly at so unfortunate a 
time as a war year, because we are facing so many serious prob­
lems. Our minds are very confused on many things and it is a 
very, very serious thing to ask us to intelligently and very prop­
erly give thought to such a serious proposition. We subrnit that 
any changes in reference to our financial laws are unwise now, if 
not unnecessary, Mr. Cavicchia, because our financial future and 
economic future is very, very doubtful, to say the least, and many, 
many changes are going to come where quick action may be neces­
sary for emergencies. Changes in our county have taken place very, 
very rapidly. Our county now, within a few years is one of the 
most important, industrially, in the State. We ·will complete an­
other vast enterprise there, to be opened in September, and to 
interrupt us by changing our financial structure or to hamper us 
in any way in making this great all-out war effort would be very, 
very serious. I think, gentlemen, we ought to hold in abeyance 
any such action which will affect the financial laws of this State. 
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I submit therefore, on behalf of our Freeholders, that we wish no 
action be taken in regard to dedicated funds. 

MR. BRAY : Thank you, Mr. Chairman. 
MR. AMLICKE: On behalf of the Committee, I wish to announce 

the next hearing will take place on Wednesday next, at which time 
we will take under consideration Articles VIII and IX. 

Thank you very much. 
The hearing is now adjourned. 

(Adjournment.) 
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BRIEFS AND COMMUNICATIONS SUBMITTED AT THIS SESSION 

August 7. 1942. 
Hon. Lloyd L. Schroeder, 

Teaneck, New Jersey. 

l\'.Iy dear Senator: 

I am sending you herewith the brief I spoke of over the tele­
phone this a. m. You will appreciate that these comments are 
entirely my own supported by my eighteen years intimate experi­
ence in the Assembly and Senate, during which time I think I 
had a good opportunity to observe the workings of our present 
Constitution and its application to the many State acJ;ivitie;;;. 

·what I am particularly interested in is preserving beyond a 
question the certain dedication of the road funds and the 5 percent 
Inheritance Tax that has always gone to the counties. 

As you know, I have been very much interested in the Ptility 
Pranchise and Gross Receipts taxes going to the municipalities and 
these I think should be preserved for the municipalities' benefit 
without any question. If, after the word "schools" third line, 
Section IV of Article VII there would be inserted "and funds 
dedicated by statute to counties and municipalities,'' this would 
protect both the presently dedicated Highway and Inheritance Tax 
funds to the counties and would also make secure the Second Class 
Railroad, the half of the Railroad Franchise, the Utility Franchise 
and the Utility Gross Receipts taxes. 

I think you will agree that to have to battle the Appropriation 
Committee each year or biennially to get these funds secured to 
the counties or municipalities is asking public officials to have 
more faith in the Legislature than should be asked of them. 

All these revenues, as they stand today, have a backgTound to 
support their present statutory dedication. As far as the road 
funds going to counties is concerned, back in 1906 when we first 
required annual registration of automobiles, the entire revenue 
was dedicated to counties for the support of improved roads. 
When the Highway Department was organized in 1917, the same 
policy obtained and the Highway Department was supported by 
the mill tax. This continued up to 1933. 

You are, of course, acquainted with the present S'econd Class 
Railroad Tax and the half of the Franchise Tax going to munici­
palities, of which it can be fairly said that it was in lieu of the 
Second Class Railroad Tax which was theretofore a part of the local 
ratables and local tax revenues. The Utility Franchise Tax is a 
rent for the use of streets and certainly belongs to the municipali­
ties as originally dedicated back in 1900. The Utility Gross 
Receipts Tax inaugurated in 1919 was in lieu of local tax assess­
ments on utility property. 
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With such a background of precedent and equity I certainly 
feel secure in contending that some such amendment to Section 
IV of Article VII should be made. 

Yours sincerely, 
ARTHUR PIERSON. 

BRIEF OPPOSING THE Vrnw THAT THE UTILITY FRANCHISE AND 

GROSS RECEIPTS TAXES w OULD NOT BE REVENUES OF THE STATE 

AND SUBJECT TO BIENNIAL APPROPRIATION AS PROVIDED BY AR­

TICLE VII, SECTION IV, OF THE PROPOSED CONSTITUTION. 

The proposition can be reasoned out under three distinct 
heads: 

1. The courts have on numerous occasions declared that all 
taxes are State taxes, but to make such a decree applicable to the 
provisions of Article VII, the court would be obliged to make a 
further classification and differentiate between State and local 
taxes. 

On the one hand it would seem clear that State taxes would be 
classified as those which are levied by statute without any inter­
mediary legislative action by any political subdivision of the 
State, whereas local taxes would be such as are authorized by 
State law, but made effective by the legislative act of some sub­
ordinate subdivision of the State, such as a county, a municipality 
or a school district, as even the State would not have jurisdiction 
of appropriating to its own use the revenues derived from taxes 
levied by local, school or county legislative action. Consequently, 
a tax levied by the State must necessarily be a State Tax. 

A tax must find its classification in the tax itself and not in 
the way the revenues are applied. It can hardly be argued that 
the revenues resulting from the State taxes are not initially State 
revenues. 

2. The courts, have, on numerous occasions, stated that the 
revenues from both the Utility Franchise and Gross Receipts taxes 
are subject to such disposition as the Legislature may direct, 
which makes both State taxes and initially, State revenues. 

The only difference between the revenues derived from the 
Utility Franchise and Gross Receipts taxes and the revenues de­
rived from the Second Class Railroad taxes and the one-half of 
the Railroad Franchise taxes, which are dedicated by the Rail­
road Law to local and municipal use, is that the State Treasurer 
collects the revenues from the railroad taxes and disburses them 
to the municipalities on the warrant of the Comptroller, accord­
ing to the formula prescribed by the law, upon the apportionment 
certificate of the State Tax Commissioner. In the case of the 
utility taxes the companies pay such taxes directly to the munici-
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palities, on the formula prescribed by the law on the apportion­
ment certificate of the State Tax Commissioner. 

There can be no question that the proposed Constitution voids 
the dedication set forth in the Railroad Act of the funds going 
to the municipalities, and as the difference between the operation 
of the Railroad Act and the Utility Act is only the manner of 
payment, it is hardly conceivable that the court can hold that one 
is a State tax and a State revenue, and the other something else, 
which would not be covered by Article VII of the proposed 
Constitution. 

3. The accepted rule of statutory interpretation is that when 
a general classification of things is stated in law and an exception 
made therefrom for one specific thing included in the general 
classification, all other specific things are included in the general 
classification. Consequently, by the present text of Section IV of 
Article VII, of the proposed Constitution, the income of the fund 
for the support of free schools is exempted from the gToup of 
revenues of the State government; therefore, all other revenues 
would necessarily be controlled by the disposition of the general 
group. 

Such reasoning would immediately throw the Utility Gross 
Receipts and Franchise taxes, Second Class Railroad and the one­
half of the Railroad Franchise Tax now dedicated to local or 
municipal use, under the provisions for the revenues of the State 
Government. Such a line of reasoning has further support in the 
provision that "separate funds may be maintained for revenues 
realized from any tax levied specifically for the purpose of main­
taining free public schools" and other purposes and no authority 
is provided for separate funds for Utility Gross Receipts and 
Franchise taxes, Second Class Railroad and Railroad Franchise 
taxes. 

The distinction under either line of reasoning is so fine and the 
result so serious to the municipalities, which have a fundamental 
right in these revenues, that an amendment to the text of S'ection 
IV of Article VII of the proposed Constitution should be made 
to make these revenues secure to the municipalities ·without a 
qnib ble or a question. 

ARTHUR PIERSON. 
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HISTORY OF ROAD FUNDS AND INHERITANCE TAX FUNDS GOING TO 

COUNTIES AND MUNICIPALITIES JUSTIFYING THE CONTINUANCE 

OF THE DEDICATION. 

In 1891 when the first State Road Commissioner was appointed, 
there was appropriated out of the general treasury fund the sum 
of $75,000. to be apportioned to counties by the State Road Com­
missioner for the construction and maintenance of improved 
roads. 

1906 when the State first imposed the annual registration of 
automobiles and fixed a fee therefore, the funds accruing there­
from were dedicated to counties for the construction and main­
tenance of improved roads. This carried along until 1917, when 
the State Highway Department was organized. The dedication of 
funds accruing from the automobile licenses was continued for 
eounty use. The State Highway Department was supported by 
the mill tax, which tax was continued until 1933. 

The dedication of Highway Funds to counties was continued in 
various forms and amounts and the Borough and Township Aid 
Funds were shortly thereafter established at the rate of $'5,000. 
per county, to be deducted from the amount going to counties. 

With the increase in revenues derived from automobile regis­
tration and the demands for a greater amount of revenues to sup­
port highway maintenance and construction, the receipts from 
motor vehicle revenues going to counties was fixed at a stated sum 
and the balance used for highway maintenance and construction. 
In 1927 the two cent gas tax was imposed and added to the highway 
fund. The tax was increased to three cents in 1930. The situation 
'Changed little in principle until 1933, when the Highway Budget 
Act was passed, but in this Act the statutory dedications to 
counties and to Boroughs and Townships were included as dedi­
cated revenues to be listed as such in the Highway Budget, but 
their dedieation was made by numerous other statutes. This prac­
tice has carried on to the present time. 

In view of the increasing costs to counties for the maintenance 
and construction of highways to meet the increasing demands for 
motor traffic and from the fact that at least three-quarters of the 
travel of automobiles under State registry and gas consumed by 
such automobiles is used over other than State highways, the 
policy of continued and certain dedication of a portion of the 
receipts from motor vehicle licenses and gas tax is undoubtedly 
due the counties and should not be subject to the uncertainty of 
.annual or biennial appropriations. 

Collateral Inheritance Tax History 

In 1909 when the Inheritance Tax Act was first imposed, 5 per­
-cent of the receipts were dedicated to the county where the decedent 
resided. While the Inheritance Tax Act has been amended and 
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supplemented by numerous enactments, the dedication of 5 percent 
of such tax going to counties has been retained up to the present 
time and such dedication has the support of the history of the tax 
and the service · rendered by the S'urrogates and should not be 
subject to the uncertainty of appropriation in an annual or bien­
nial appropriation bill. 

Budget Year For Highway Funds 
Up to 1933 when the Highway Budget Act was passed, the 

State Highway Commission had complete control over the expend­
ing of Highway funds without budgetary control. However, dur­
ing this period the dedication to counties and municipalities from 
the motor vehicle fees and gas taxes were nevertheless set apart 
as dedicated from these funds. During the period previous to 
1933, the Highway Department, because of the peculiar nature 
of its work, which was actively engaged in between March and 
November of each year, operated on a calendar year period. This 
practice was somewhat influenced by the fact that the funds dedi­
cated to the municipalites and counties would have a place as 
Anticipated Revenues in their annual budget, which budgets were 
obliged to be passed prior to March 1st. 
. The present calendar year period for the Highway Budget 

was fixed after lengthy discussions with the Highway Department 
and County Boards of Chosen Freeholders, as any other budget 
period would prove an obstacle to the most economical and eff ec­
tive administration of State Highway and County budgets. 

To consolidate the Highway with the General State Budget 
would be most unsatisfactory and uneconomical and since the 
motoring public contributes all the funds for the support of the 
Highway Fund and are willing to continue their support to such 
a fund so long as the revenues derived are only used for highway 
work, it would be most unfair to the contributors of ti1is Fund 
to co-mingle them with the general State revenues so that their 
identity as Highway funds would be lost. Consequently, the 
prayer of the Association of the Boards of Chosen Freeholders 
of the State is that the dedication of funds by statute to counties 
and municipalities be retained, both as to Highway funds and the 
5 percent Collateral Inheritance Tax; that the present Highway 
Budget be continued as a separate instrument for appropriation of 
Highway funds and the fiscal period thereof be the calendar year 
as at present. 

ARTHUR PIE'RSON. 
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HISTORY OF UTILITY AND RAILROAD TAXES THAT SUPPORTS THEIR 

DEDICATION TO l\fUNICIPALIT'lES. 

Utility Franchise alJ'ld Gross Receipts Taxes 
The granting of the rights for utilities to use the streets of a 

municipality for their lines and mains has always been and still 
rests with the municipal governing body. Prior to 1900, every con­
ceivable consideration was paid to the local municipality or other­
wise, such as a lump sum, annual payments, free services, s1treet 
pavings, drainage, etc., as the consideration for such privileges. 

In 1900, the Voorhees Franchise Tax Act was passed and there­
after the consideration, for granting the privilege for use of the 
streets, was fixed by statute as a fixed percentage of the gross 
receipts. The property installed by all the utilities was subject 
to local taxation, which continued until 1919 when the Utility 
Gross Receipts Tax was substituted for the general property tax, 
for trolley, gas and electric systems. The revenues derived from 
the Franchise Taxes have, from 1900, been dedicated to the 
municipalities and apportioned in the proportion which the length 
of lines or mains in the municipality as such bear to the entire 
length of lines or mains in the S'tate. Such a policy continued 
until this day. 

It can be fairly stated that the Franchise Tax is the rental 
paid to the municipality for the use of its streets and that the 
Gross Receipts Tax is clearly in lieu of the local tax upon the 
property of such companies as are subject to this tax. Conse­
quently, the revenues from both taxes are distinctly and clearly 
revenues which the municipality should receive as at present and 
not be subject to the uncertainty of legislative appropriation. 

Second Class Railroad and One-Half Railroad Franchise Tax 
Under the 1941 Railroad Act, the values of Second Class Rail­

road property in the several municipalities was taken from the 
schedule of taxable property in the several municipalities which 
was taxed at the local rate and in lieu thereof the Second Class 
Railroad Tax at the present fixed rate and one-half of the 
Franchise Tax was dedicated to local use in proportion that the 
value of Second Class Railroad property in the municipality bears 
to the value of the Second Class Railroad property in the State. 
The present railroad taxes dedicated to municipalities is so dis­
tinctly a tax in lieu of the Second Class Railroad tax at the local 
rate as formerly taxed, that it is distinctly the revenue of the 
]ocal communities and should not be subject to the uncertainty of 
further appropriation by the Legislature. 

Local Bus Taxes 
In 1916, when the first Jitney Tax Act was passed, buses were 

excluded from the operation of the Utility Franchise Tax Act, and 
in lieu of revenues coming to the municipalities through the opera-
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tion of the Franchise Tax Act, the 5 percent of the Gross Receipts 
of a bus line is paid directly to the municipalities in the proportion 
which the mileage of the line in the municipalty bears to the 
whole length of the line. While this is a State Act without any 
intermediary action of the local governing body, there could well 
arise a question whether it were not initially a State tax and a 
State revenue. In all events, the revenues now going to the munici­
pality for the privilege of using the streets for the service is dis­
tinctly due it and should be preserved as a revenue to the 
municipality. 

It would seem that because of the complication that might 
arise in connection with the classification of State taxes and State 
revenues, if the matter were brought to the Court for decision, 
Section IV of Article VII should be amended so as to definitely 
exempt these revenues from the provisions for the State revenues. 

Hon. Lloyd L. Schroeder, 
210 ~Iain Street, 
Hackensack, New Jersey. 
My dear Lloyd : 

------
ARTHUR PIERSON. 

September 21, 1942. 

At the request of the New Jersey Association of Real Estate 
Boards, I have examined the memorandum submitted by their 
representative, Mr. John F. O'Brien, at the Session of your Joint 
Committee created to conduct hearings on the proposed revision 
of the New .Jersey State Constitution, held August 19th, and pur­
suant to my promise to that Organization under date of September 
2nd. I submit herewith, my conclusions in relation to the subject 
matter thereof. 

Sincerely, 
ROBERT C. HENDRICKSON 

MEMORANDUM RELATING TO STA'rEMENT MADE BY JOHN F. O'BRIEN 

AT A SESSION OF THE JOINT LEGISLATIVE COMMITTEE APPOINTED TO 

CONDUCT PUBLIC HEARINGS ON PROPOSED REVISION OF THE NEW 

JERSEY CONSTITUTION 

At the request of the New Jersey Association of Real Estate 
Boards, I was asked to study the proposals· presented by Mr. John 
F. O'Brien at a Session of the Joint Legislative Committee ap­
pointed on August 19th and to submit my conclusions with respect 
to the same, to the Governor and to the members of the Joint 
Legi.slative Committee. 

In his memorandum, Mr. O'Brien offers objections to the fact 
that the Commission on the Revision of the New Jersey Constitu­
tion did not alter Paragraph 6 of Article VII of our present 
Constitution which provides that "property should be assessed 
for taxes under general laws and by uniform rules according to 
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its true value." He alleges that this provision has for years been 
unenforceable; that it has led to gross inequities in the local tax 
structure and has established an unduly heavy tax burden on land 
and improvements. My reaction to these allegations, is that both 
the enforcement and equity problems are matters of administra­
tion. That other States wherein similar systems are in vogue, have 
effected tremendous improvements in this field, no one can deny. 
It, therefore, follows that if like provisions can be made effective 
elsewhere, there is no reason why a real effort in New Jers?y would 
not react similarly. 

As to the allegation of excessive tax burdens, it seems to me 
that this must be approached from the viewpoint of current tax 
requirements. If property taxes are to be reduced and the essential 
functions of government are to be maintained on present service 
levels, new sources of revenue must be found. In the light of the 
Federal Government's complete preemption of the income tax field, 
and likely similar preemption of the sales tax field, 'iOurces from 
which new taxes may be derived are extremely limited and the 
extent of any new tax base is narrowed to fields which are already 
much overworked. 

On Page 6 of his paper, Mr. O'Brien proposes a cla'lsification 
of property "at rates commensurate with the type of property." 

This is clearly tax limitation and likewise tax reduction. More­
over, practically all of the evils which Mr. O'Brien complains of, 
are equally possible within property classifications unless the ad­
ministration is likewise improved. As a matter of fact, even a 
reduction in the burden depends not only upon the established 
rate, but likewise on the policy of valuation. It, therefore, does 
not necessarily follow that "such classification would bring equity, 
honesty, and common sense into an assessment system." Accord­
ingly, to my best recollection, the Commission on Constitution 
Revision, after long and serious deliberation upon various and 
sundry tax provisions which might be written into a Constitution, 
concluded that the less said about taxes in any Constitution, the 
better. In fact, I ofttimes feel that the whole subject should be 
left open to the Legislature so that New Jersey will be in a posi­
tion to meet the post-war era and the difficult new order which is 
ahead, without jeopardy to the more essential processes of free 
government. Actually, almost everything that Mr. O'Brien men­
tions, except perhaps the classification of real property, is now 
within the province of the Legislature. To meet squarely Mr. 
O'Brien's objectives and proposals, it would be necessary to write 
a complete tax act into the Constitution. To deny that there has 
been bad administration of property tax in New Jersey, would be 
equivalent to the utterance of a bald untruth. 

This situation should, according to my best jud~ment in such 
matters, be improved with all due speed but this, I fet>l, can be 
accomplished by legislation rather than by Constitution Revision. 
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STATEMENT OF THE Cmrl\IUNIST PARTY OF NEW JERSEY ON ARTICLE 

VII OF THE PROPOSED REVISION OF THE STATE CONSTITUTION 

AUGUST 19, 1942-STATE HOUSE, TRENTON, N. J. 

The Communist Party has few remarks to make with regard 
to Article VII of the proposed Revision, dealing with Finance. 
It is, of course, necessary to include in a State Constitution proper 
safeguards against misuse and waste of public moneys. But much 
of the efficient administration and wise expenditure of the State~s 
funds is dependent upon the quality of men in public office, their 
social outlook and especially upon the controls exercised by the 
people through other democratic provisions in the Constitution 
and laws. 

Paragraph 4 of Article VII, providing for the establishment. of 
a General State Fund into which all State revenues shall be paid, 
with certain exceptions, appears to be a wise addition. 

In line with the position we have expressed in earlier hearings, 
we wish to register our disapproval of several provisions in Para, 
graphs 5, 7 and 9. 

Paragraph 5 as .proposed provides that one general appropria­
tion bill shall be enacted every two years, and that any other 
appropriation bill shall be enacted every two years, and th;:it any 
other appropriation bill must receive a two-thirds' vote in the 
Legislature. Biennial blanket appropriations, like biennial sessions 
of the Legislature, will not meet the needs of the people even in 
normal times. The present and proceeding period of world crisis 
make it most unlikely that legislators, be they possessed of the 
greatest wisdom and perspicacity, will be able to gauge the State's 
needs for two whole years. Just to recall the years of depression 
crisis, when thousands of New Jersey unemployed literally were 
starving while the Legislature callously ignored their plight for 
months on end, will give a clue to the dangers inherent in the 
present Proposal. We also would recommend that the requirement 
of two-thirds' affirmative votes on supplementary bills be changed 
to a simple majority. 

For similar reasons we oppose Paragraph 7 which would limit 
the State indebtedness to $100,000 unless authorized by a law 
submitted to the people at a general election. There have been in 
the past and there will be again, and in times of peace, situations 
of a special or emergency character, which will require effective 
solutions without any delay. We propose revision of this paragraph 
to enable these situations to be met. 

Paragraph 9 provides guarantees that the principal and in­
terest on any debt or liability of the State will be repaid. Should 
the law authorizing the specific object or work for which the 
liability is contracted be re.pealed before principal and interest 
are fully repaid, the State Treasurer must apply the first revenues 
received in order to complete payment. This parag-raph pretty 
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well expresses a primary consideration with protection of property 
and investments that tends to pervade other portions of the pro­
posed Constitution also. We suggest that greater consideration 
for safeguarding the interests of the people and less for safe­
guarding the interest payments of the banks will help considerably 
in establishing the fuller economic and political democracy for 
which we are struggling today. 

MANUEL CANTOR 

Legislative Representative. 

STATE~IENT OF NEW JERSEY STATE LEAGUE OF MUNICIPALITIES 

To Honorable Lloyd L. S'chroeder, Chairman, and Members of the 
Joint Legislative Committee on the Revision of the 
State Constitution. 

In Re Article VII 
The New Jersey State League of Municipalities, on behalf of 

its members, respectfully submits for your consideration the 
modification or amendment to Article VII, which is concerned 
with finance. 

iVIunicipalities by statute receive certain tax revenues dedicated 
Qr allocated to the municipalities by specific tax acts in considera­
tion for certain privileges or uses in lieu of general property taxes. 
We refer to the right of a utility to use the streets of a munici­
pality for their lines and mains or the use of the streets for bus 
service. 

The Utility Franchise and Gross Receipts taxes for 1942 
amounted to over $16,000,000. This revenue by statute goes to 
the municipalities of the State in lieu of other types of property 
tax. The Franchise and Gross Receipts taxes, the Railroad taxes, 
the local bus taxes are regarded as a State revenue, but each of 
these taxes from its inception has been dedicated to the use of 
municipalities. Some of them are paid direct to the taxing districts. 

Section IV of the Proposal says "All revenues of the State Gov­
ernment .from whatever source derived . . . shall be paid into a 
single fund to be known as the General State Fund, subject to 
appropriation for any public purpose .... " 

There are enumerated the specific exceptions to the general 
provision which requires all revenues to become part of the 
General State Fund. 

It is our contention that under this section of the proposed 
Constitution all revenues now dedicated to the municipalities 
would be subject to appropriation. This may not have been the 
intent when this paragraph was drafted but there is grave danger 
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that the language could be so construed as to require legislative 
appropriation. 

In order to safeguard the right of the municipalities to this 
revenue we respectfully submit that the exceptions should include 
a reservation of all reYenues now dedicated by statute to 
municipalities. 

TOWX OF ::.\IONTCLAIR, NEW JERSEY, BOARD OF CO:NIMISSIONERS 

Department of Revenue and :F1inance 

Honorable Lloyd L. Schroeder, 
Chairman, Constitution Revision Committee, 
State House, 
'rrenton, N. J. 

Dear S'enator: 

August 18, 1942 

For the past five or six years I have been actively interested in 
the taxing of Public Utilities under the so-called Gross Receipts 
and Franchise Tax Laws, and also in the distribution of these 
taxes to the affected municipalities. 

Upon reading Article VII of the proposed new Constitution, I 
am very much concerned, as must be every other municipal finance 
officer, in the implications of that section as related to utility taxes. 

The courts have held that these are State taxes. It would seem 
to follow under Article VII, Paragraph 4, that they must be de­
posited in the General State Fund, thereafter to be distributed, 
from time to time, by legislative mandate. Since these funds are 
intended to be dedicated to the direct use of the municipalities, it 
would seem highly desirable to include, if possible, in any revision 
of the proposed draft of a new Constitution some method of ex­
cluding these taxes from deposit in the General State Fund and 
for providing for their segregation or direct distribution to the 
municipalities. 

For this and other reasons I would urge your Committee to 
give serious consideration to meeting this very practical problem 
in your final report to the Legislature. I am sure that had I had 
an opportunity to do so I could have readily secured the approval 
of the sentiments expressed herein from many. if not all, of New 
,Jersey municipalities. 

Yours very truly, 

B. H. FAULKNER, Director 
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ALFRED W. KIEFER 

Counsellor at Law 
Hackensack 
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August 18, 1942 
Legislative Committee on Constitution Revision, 
State House, 
Trenton, New Jersey. 

Gentlemen: 
It is my understanding that a hearing is to be held in connec­

tion with Article VII of the Proposed Constitution Revision. 
As a municipal attorney, I wish to express my approval of 

S'ection IV, Article VII of the proposed Revision. 

Respectfully yours, 

ALFRED w. KIEFER 

STATE:'.\IENT SUBMITTED ON BEHALF OF THE PROPESSIONAL EXAMIN­

ING AND LICENSING BOARDS WITH REFERENCE TO ARTICLE VII 

OF THE PROPOSED REVISION OF THE CONSTITUTION OF 

THE STATE OF NEW JERSEY 

To the Special Committee on Revision of Constitution: 
The professional examining and licensing boards which now 

operate with funds dedicated specifically to the enforcement of the 
Professional Practice acts, respectfully call your attention to the 
brief filed by them with your Committee on July 28, 1942 in con­
nection with the consideration of Artide IV of the proposed 
Revision. 

The reasons advanced, in the brief referred to, for maintaining 
the professional examining and licensing boards under direct su­
pervision of the Governor apply with equal force to the mainte-
nance of the present status with respect to their finances. · 

The total receipts and expenditures of the eleven professional 
Bxamining and licensing boards average about $200,000 annually, 
and the monthly accounting made by each board to the State 
Auditor and Comptroller provides ample assurance that these 
funds are expended for the purpose intended by the legislative 
acts under which the boards operate. The purpose to which these 
funds are dedicated is the protection of the public health and wel­
fare, and since the funds are paid in large part by the professions 
themselves, there appears to be no good reason for disturbing this 
arrangement. It is a notorious fact that in States where the pro­
fessional examining and licensing boards have been placed under 
legislative appropriation and have been financed by free treasury 
funds, the expense of maintaining them has increased greatly. 
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It is therefore in the interest of the taxpayer as well as in the 
interest of the health and welfare of all the people of the State to 
permit the professional licensing and examining boards to con­
tinue to operate with dedicated funds. 

Respectfully submitted, 

State Board of Medical Examiners 
State Board of Registration and Examination m 

Dentistry 
State Board of Professional Engineers and I1and 

Surveyors 
State Board of Architects 
State Board of Embalmers and Funeral Directors 
State Board of Examiners of Nurses 
State Board of Optometrists 
State Board of Public Accountants 
State Board of Veterinary Medical Examiners 
State Board of Commissioners of Pilotage 
State Board of Pharmacy 

BRIEF PRESEKTED BY NEW JERSEY FARM BUREAU AND NE\V .JERSEY 

STATE GRANGE TO THE JOINT LEGISLATIVE CO:M:l\IITTEE TO STUDY 

'J'HE REPORT OF THE C01vrMISSION ON REVISION OF THE NEW 

JERSEY CONSTITUTION, TRENTON, NEW JERSEY 

August 1942 

To the Members of the Joint Legislative Committee : 
We must now consider the article of the Proposed Constitution 

relating to "Finance." The important change here relates to the 
abolishment of all dedicated funds. From time to time, especially 
in years when governments find normal revenues below normal 
expenditures there arises a demand for such action. Alleged 
reasons are many. Sometimes they are urged by our most thought­
ful citizens. But frankly, considered as a whole, they are not im­
pressing. Considered separately, the better ones seem superficial; 
the poorer ones manifestations of mental dishonesty. Perhaps a 
constitutional provision abolishing only future dedication of funds 
might not be dishonorable nor otherwise serious, though we think 
even then there would be potential elements of harm. But a retro­
active provision, as the one proposed, must be positively bad. 

What, indeed, are "dedicated funds"? They are simply public 
revenues received through a legislative enactment from specific 
sources to be used for some specific matter of presumed public 
welfare. The Legislature simply imposes a tax, or a quasi-tax 
upon s.ome specified property, or specified action, and pledges the 
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revenue thereby received to the promotion of the specitic matter 
in issue. 

The whole affair proceeds upon the legislative assumption that 
it is in the public welfare (whether the assumption always is jus­
tified is not here within the scope of the argument) and remains, 
as it began, a purely legislative function, to be regulated as the 
Legislature deems wise; always of course, within the equal rights 
of all. If the Legislature is of the opinion that, as the Commission's 
"Explanation" says, "the State's left hand is not permitted to 
know what its right hand is doing," it is entirely capable of, and 
justified in providing that the "left hand" shall know. It all would 
become a simple matter of bookkeeping. Indeed, is not that the 
actual situation now, at least with the more important funds Y 
Furthermore, surely there can be no real legidative impediment 
to "careful planning" of the budget and of the appropriations, as 
has been alleged in such an arrangement. 

Consider now whether there is anything either immoral or ben­
eficial in the principle of dedication of funds. There seems a pos­
sibility of a little of the first, and a certainty of much of the sec­
ond. That is, there seems that abuses sometimes do emanate from 
dedication; also, as we shall see, that there are undoubted cases 
where such dedication has been, and remains desirable. No doubt 
sometimes "special interests" succeed in impressing themselves 
upon legislatures, and urge that since through such an arrange­
ment it will not become a public financial burden, secure the de­
sired legislation. This of course is an abuse. But in all such 
cases legislatures have the remedy within their own hands. They 
can outlaw the special interest by employment of the same methods 
used in legalizing it. Special interests, indeed, do sometimes be­
come so rooted that they claim their special interests have become 
vested rights. But such claims are false. There is no legislative 
authority which can make a "right'' out of a "wrong." And spe­
cial interests, in societies of equal individuals, are wrong. In such 
societies there can be no political recognition of a special interest 
of any sort, no matter how moral otherwise the interest may hP.. 
We shall shortly see however, that vested rights do accrue when 
created by legislatures acting in the general interest, though they 
may relate to only specified citizens or groups. 

Among cases of dedication of funds in New Jersey one thinks 
first of railroad tax revenues dedicated to the public school system. 
In opposition to such dedication it was urged, and it is still urged, 
that aside from a more scientific accounting system, the support of 
public schools is such a vital public matter that the tax payerr-; 
should be brought into the most .personal touch with the system. 
and with its cost, and that direct personal taxation would accom­
plish that end. But would it~ Experience with other existing 
direct personal school taxes does not seem to justify that assump­
tion. If it would accomplish such an end it would accomplish 
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much. But still it would not justify the breach of faith necessarily 
involved. For there was a solemn pact entered into at the time the 
act was passed. It was that the additional tax to be paid was to 
become a fund exclusively devoted to public education. It may be 
that existing railroad managements may not now be much con­
cerned a.bout the fulfillment of the moral pledges then made. It 
also, may be that the several branches of the system may not now 
be much concerned. But the fact remains that the pleages were 
given; and, while in politics enacted legislation may not bind suc­
ceeding legislatures, in morals· they do so bind, at least until re­
leased either by mutual consent or by extreme public necessity. 

Consider, also, the moral issue underlying the disposition of 
motor vehicle revenues. Hardly a more solemn dedication of funds 
to a specific purpose could have been made. And the rnntinual 
fulfillment of the pledge then made remains as vital as when given. 
We desire to take a few minutes to relate the facts regarding the 
reason for this dedication. They occurred many years ago, when 
largely increased motor vehicle fees were proposed. In recent dis­
cussions of this subject they have been largely overlooked. Aside 
from funds reasonably necessary to maintain the department there 
appeared then, as now, no moral or legal reason why use of motor 
vehicles should be taxed beyond the use of other property, except 
that the revenues therefrom should be used for some purpose of 
particular benefit to the taxpayer, and then only when the pro­
motion of the particular benefit is in the general welfare. To other­
wise tax \Vould amount to unequal taxation. 

The early motor vehicle acts had provided only for revenue 
reasonably adequate to insure efficient administration of the act. 
During the preceding years New Jersey had developed a splendid 
system of macadam roads-the pride of the nation, and the first 
state-wide system of improved highways on the Western Continent. 
Upon the advent of the automobile these roads began to ravel. By 
the time the first regulatory act was passed they were in bad con­
dition. This, indeed, was one of the major reasons for its passage. 
In a few years more they were practically destroyed. The wrath 
of farmers and of horsemen was unbounded. They insisted that the 
motorists should pay for the damage they had caused. Motorists 
also were mad. They said the Government owed them, as members 
of the general public, a suitable highway system. Eventually an 
understanding was reached. This understanding was no implied or 
theoretical affair. It was the result of actual negotiations between 
the State's Highw~y Department, representatives of highway users, 
of farmers, of organized motor clubs, of the Motor Vehicle Depart­
ment, and of other interested groups. In general effect the moral 
agreement was that the State and the several municipalities should 
continue to provide roads which would have been suitable for 
highway users before the advent of motor vehicles, and that the 
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motorists should provide, through registration and license fees, for 
the improvements necessary for their added use, and for their 
maintenance. More equitable and more sacred moral compacts 
seldom have been entered into. And the reasons for their continu­
ance are as valid now as those "Which existed at the time the agree­
ment was made. In morals they are as binding now as it was a 
third of a century ago. 

If, and when, prevailing motor rates do not produce sufficient 
revenue to keep the motorists' part of that agreement the fees 
should be increased to an amount necessary to do so. If, and 
when, they are found more than sufficient the fees should be re­
duced not misappropriated. Under such circumstances the repudi­
ation of the former dedication amounts almost to moral embezzle­
ment. 

Again, with fish and game revenues, much the same argument 
may be used. Fishing and hunting may not amount quite to an 
unalienable right, as is the right of common use of highways by all 
legitimate highway users, though some do so regard it; and under 
English custom clearly, at least, it is nearly so. It seems entirely 
proper under the legislative police power, to regulate its exercise; 
and to tax it, but only for the purpose of its own promotion and 
benefit. But it is as clearly beyond that power to tax it for the 
general public benefit as it is to segregate any other legitimate 
conduct for special taxation to produce general public revenue. 
It seems in morals, at least, to be as clearly wrong as would be 
general taxation, for instance, of church going, or school teaching. 

All such "rights" now are reasonably protected from unreason­
able encroachment by wise interpretation of the Constitution. 
They should not by any means be defeated by constitutiona] 
amendment. To us it seems that the present proposition to place 
all revenues into one general fund is an emanation of thoughtless­
ness, with at least a trace of cupidity. Easy money being in sight, 
why not take it? When, several years ago, necessary general rev­
enues were hard to collect, there was a determined effort, even 
among honorable men, who should have been more thoughtful, to 
pillage the motor vehicle highway funds. It was asserted tha1 
highways were not so much needed at that time as relief. This of 
course was true. But no one seems seriously to have urged that, if 
highway funds must be taken, the honest way would have been to 
borrow the necessary funds from the highway fund, to be repaid 
when the relief burden had been raised, and if not then needed for 
reasonable development of the highways, to be returned to highway 
users through reduced fees and taxes. It was dishonorable to thus 
compel motorists to pay more toward relief than their equitable 
share. The whole thought seemed to be to take by force and to keep 
by force-immoral force-always the agent of tyrants. Again, 
years ago, the new railroad tax, the more willingly paid by the 
railroads because it was to be used for educational purposes, 
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hardly had become effective before avaricious public revenue 
spenders began to grab parts of it for their own use. There seems 
to be something in the best of us which "winks" at, if it does not 
actually condone such immorality. Let us not encourage it through 
constitutional amendment-let us not employ expediency in the 
place of right. 

The proposed provisions of the Commission relating to appro­
priations bills, and to borrowing on bonds, seem worthy of unan­
imous approval, and we trust such approval will be accorded. 

Respectfully submitted, 

NEW JERSEY S'TATE GRANGE 

D. H. Agans, Master 

NEW JERSEY FARM BUREAU 

H. Earl Probst, Secretary 



PUBLIC HEARIKG 

August 26, 1942 

Morning Session 
on 

Proposed Revision of the New Jersey Constitution 
Article VIII. "Elections and Suffrage" 

Article IX. "Amendments" 

The Joint Legislative Committee appointed pursuant to Senate 
Concurrent Resolution No. 19, passed June 15, 1942, convened in 
the Assembly Chamber in the State House at Trenton on Wednes­
day, August 26, 1942, at ten-thirty o'clock A.M., for the purpose of 
holding a Public Hearing in connection with the Proposed Re­
vision of the New Jersey Constitution (1942) pursuant to an­
nouncement previously made. 

The following members of the Joint Committee were present~ 
Hon. Manfield G. Amlicke (presiding), Hon. John M. Summerill 
Jr., Hon. H. Rivington Pyne, Hon. Dominic A. Cavicchia. Hon. 
Vincent S. Haneman and Hon. Mildred A. Preen. 

The Chairman opened the Hearing and the Hearing proeeeded 
as follows: 

MR. AMLICKE: The meeting will" come to order. The progTam 
for the day will be the consideration of Articles VIII and IX:. 

We will first take into consideration Article VIII, and I will 
ask Mr. "Winston Paul to present the speakers in favor of the pro­
posed Article VIII. Mr. Paul. 

MR. PAUL: Mr. Russell Watson, representing the Kew Jersey 
State Chamber of Commerce. 

MR. WATSON : Members of the Committee : I would like tn 
speak very briefly on Article VIII, particularly Paragraphs 1 and 
2. The Commission states, at page 27 of its Report, (p. 928), 
concerning these paragraphs: 

"The requirement which, in effect, keeps questions from 
being submitted at a special election is a departure from 
past practice. It was once thought that the voters' atten­
tion could be concentrated on a particular question by hold­
ing a special election. Experience has proved, however, 
that the added and substantial expense of special elections 
is unwarranted because all such elections have been but 
lightly attended by voters. The new requirement of sub­
mission at general elections will assure that the true sense 
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of the greatest possible number of qualified voters will be 
taken on public questions." 

Thus, it appears that it was the intention of the Commission by 
these paragraphs to restrict the referenda on special questions to 
general elections. It seems to us that these two paragraphs might 
be read so as to require that such questions could be submitted 
only at general elections, and that all general elections must be 
held on the first Monday in November, and that therefore the 
spring elections, county and municipal spring elections, might be­
come unconstitutional. If there is anything in that apprehension, 
we suggest that Paragraphs 1 and 2 should be re-phrased. 

The only other significant new provision in the Article is in the 
last sentence of Paragraph 7, which provides that registration shall 
be upon personal application in the case of the first registration of 
any voter and shall remain effoctive for such period as the Legis­
lature may require. There are many arguments pro and con upon 
the subject of personal registration. The Chamber- submits that 
whatever be the validity of those arguments, the first vote, at least, 
should be based upon personal applications for registration. Suf­
frage is the basis of our democratic system, and it should be kept as 
clean as possible. 

Therefore, with a clarifying change in Paragraphs 1 and 2, the 
·Chamber advocates Article VIII. 

MR. AMLICKE: Mr. Mortimer Eisner. 
MR. EISKER: On Article VIII, I have taken the position, as I 

1iave on the previous articles, that while there may be questions 
with respect to composition as carrying out the clear intent of 
what the phrase of this Article intended, it does substantially, in 
my opinion, represent a piece of advance thinking that should be 
well incorporated in the general law of the State of New Jersey. 
I don't want to go into detail on it and I make only the one point 
which seems to me to be material, and that is this: The substitu­
tion in both Article VIII and the subsequent Article, Article IX, 
·of general election for special election, is in my opinion a most 
necessary and salutary change. I believe, not merely on the basis 
of the economy that will be gained for the people of this State, 
because if that were all that is necessary we could well stop here­
a trifling sum of $700,000 to hold a special election means very 
little waste in a State which has lived through the squandering of 
money and the waste of time and effort under this Constitution for 
years-but I do look on the change as a salutary one because it 
seems to me that more important than anything else is the necessity 
of educating the people in their Government and stirring up an 
interest of the people in their Government. It is notorious that 
special elections are not considered nor well attended and that 
being the situation, the only hope is that at a general election these 
issues will come before the people and that under those conditions 
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the people will be stirred up. They may be educated bel'ause their 
minds will be focused on one thjng at a general election in each 
particular case. For that reason, Mr. Chairman, I subscribe en­
tirely to Article VIII and Article IX. 

MR. AMLICKE: Mr. Paul, do you have any other proponents 
·whom you wish to present at this time. 

l\IR. PAUL: No. 
J\IR. AMLICKE: Commissioner Miller, do you care to be heard 7 
MR. 1\IILLER: On Article IX, Mr. Chairman. 
TuIR. A::\ILICKE: Are there any others who wish to be heard as 

proponents of the proposed Article VIII? If not, the next speaker 
will be Mr. R. Robinson Chance, representing the Manufacturers 
Association of New Jersey, speaking in opposition to the proposed 
Article VIII. 

l\fa. CHANCE: Mr. Chairman and Members of the Committee: 
It seemed to me that the remarks of Mr. ·w atson ought almost 

to have been classed as being against because he doesn't want it as 
it is; he wants it made different, and that means against in my 
language. 

However, I noted at one of the earlier hearings that the matter 
of suffrage had been demoted, so to speak, from its position of 
Article II in the present Constitution, to Article VIII in the pro­
posal captioned here "Elections and Suffrage." 

Appearing on the same basis that I stated in the opening para­
graphs of my remarks at the first hearing, I take up the text of 
that Article. 

The first provision provides for general elections to be held on 
the first Tuesday after the first Monday in November just as does 
the present Constitution. However, it is observed that the present 
Constitution Article IV, Section I, Paragraph 3 contains a provis­
ion which would permit the Legislature to alter the time of hold­
ing such election, whereas the proposal contains no provision of 
that kind. Which is superior is hard to say. I suppose there 
could be a great emergency on the regular day that the election is 
supposed to be held so that it would be impossible to hold it. If 
that were the case, it might be wise to have a provision such as is. 
in the present Constitution which would provide that the Legisla­
ture could make other arrangements. At any rate the proposal 
does definitely say that such elections shall be so held. 

The second sentence of the first paragraph requires the election 
of the Governor and Members of the Legislature at a general elec­
tion. Up to that point, no question can arise. Some que:-;tion js 
presented, however, by the words. 

"Such local officers as may be provided by la\v shall be 
chosen at a general election.'' 

These are the last sixteen words of Paragraph 1. Does this mean 
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that whenever the law provides for local officers they shall be 
-chosen at a general election, or does it mean that local officers shall 
be chosen at a general election if it is so provided by law? There 
seems to be some ambiguity in this phraseology. It does not seem 
clear beyond reasonable argument that this paragraph would 
not require that local officers provided by law be elected at the 
general election. If this view were accepted the election for some 
of the local offices now held in the springtime might be thrown 
into the Xovember election. Nothing in the explanation indicates 
that such an interpretation is not what is intended. There seems 
to be room for clarification in this regard. 

The second paragraph is entirely ne·w. It would require ques­
tions subject to a vote of the people to be submitted at the general 
election. or in the case of local propositions at a regular county 
or nrnmcipal election. The argument in favor of this provision 
made by the explanation in the report, that added and substantial 
expense would be saved by this method, is undoubtedly accurate. 
The other argument that the new requirement will assure that the 
true sense of the greatest possible number of qualified voters will 
be taken on public questions is not nearly so convincing. 

I have made no statistical research, but I imagine that it would 
be found that in most cases the number of votes cast on public 
questions at general elections faUs below the number of votes cast 
for candidates running for office in such election. If this is so, it 
may mean that at general elections the voters' attention is really 
more c·oncentrated on candidates than on questions submitted. 

::\Iorewr, another possibility suggests itself; namely, that the 
failure of voters to participate in the special elections in the past 
may really indicate that a lot of the questions so submitted \Vere 
matters in which the majority had no interest, and that their 
failure to vote was really an indication on the part of the voters 
that they had no enthusiasm in favor of the matter submitted to 
referendum. I think that on a question in which the people art! 
really interested, they will come out to vote regardless of whether 
the matter comes up in a general election or in a special e1ection. 
The past records may indicate that the majority of the voters 
have had a tendency to discount propaganda as to the necessity 
or desirability of various measures which by one kind of pressure 
or another have been proposed for referendum. 

The net result of the foregoing considerations is that the only 
certain argument that I see in favor of the submission at a general 
election is its economy. The main argument the other way is that 
campaign funds supposed to be used to promote various candi­
dacies might be diverted to propaganda for or against a question 
submitted at a general election. 

The only changes from existing requirements seen in the third 
paragraph are that it would make registration a prerequisite to 
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voting and the provision about qualified voters being entitled to 
vote "upon all questions which may be submitted to a vote of the 
people.·' 

No Teason is seen why previous registration is not desirable. 
The only suggestion with respect to the quoted provision is that 
it might be an improvement if it were clearly indicated that the 
submission "to a vote of the people" refers to submission by the 
legislatiYe authority. Probably that is what the phraseology would 
be deemed to mean, but no harm could come from an additional 
provision so specifying. This suggestion is prompted by the fact 
that I believe one of the speakers at an earlier hearing suggested 
that if a change in the Constitution were not effected with respect 
to the basis of representation in the Legislature, other ways might 
be found to accomplish the result. It is wondered if the speaker 
had in mind the submission of some amendment not authorized by 
the Legislature and submission in a manner not authorized by the 
present Constitution. A provision saying that these votes of the 
people were on submission of the Legislature might be an addi­
tional safeguard against any "rump convention" or any referen­
dum not authorized by law. S'uch rump conventions can cause 
trouble and difficulties as we know in the instance of Dorr's 
Rebellion in Rhode Island. The case of Luther v. Borde1n in the 
United States Supreme Court also throws som.e light upon the 
~ircumstances of that rebellion. 

The fourth paragraph, stating certain disqualifications ·which 
would prevent one from enjoying the right of an elector, is the 
same as the present provision except that the present Constitution 
includes in the category of disqualified persons one "convicted of 
a crime which now excludes him from being a witness unless par­
doned or restored by law to the right of suffrage," whereas the 
proposal makes the test dependent upon whether the conviction 
is of a crime which at common law would have excluded one from 
being a witness. 

To understand these provisions it is necessary to know what 
are the crimes for conviction of which in 1844 one would have 
been excluded from being a witness, and what crimes the convic­
tion of which at common law would have had that same effect. 

These matters are discussed in a recent book entitled "Evidence 
in New Jersey Practice" by Lodge, Section 39, in which one of 
the authorities cited is State v. Henson, 66 N. J. h 601. The gist 
of the matter is that before 1874, and that includes 1844 when the 
Constitution was adopted, the subject was governed by a New 
Jersey statute passed in 1779, that no person convicted of blas­
phemy~ treason, murder, piracy, arson, rape or sodomy or any 
infamous crime against nature, or bigamy, perjury, forgery or 
larceny above the value of $6.00 should be admitted as a witness 
unlef'.s first pardoned, and that no person convicted of perjury or 
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subornation of perjury should be admitted as a witness although 
pardoned. Accordingly, those were the crimes to which the present 
Constitution referred. In 1874, however, the law was changed. The 
law now seems to be that unless there is a definite statntorr pro­
vision to the contrary, no person is excluded from being· a witness 
as a result of conviction of crime, the conviction going to eredi­
bility rather than competence. The only exception seems to be 
in the case of certain crimes with respect to elections. Accordingly, 
if a new Constitution were adopted now which only excluded from 
the rights of an elector a person convicted of a crime ·whi1•h now 
excludes him from being a witness, using now the same \rnrd that 
is in the 1844 Constitution, the only crimes covered would hr cer­
tain crimes involved in the election laws. It was evidentlv in rec­
ognition of this that the draftsmen of the proposed .Revision 
changed the word "now" to the words "which at common law would 
have excluded." The only criticism that suggests itself to me in 
this connection is that in the case of State v. Henson aboYe men­
tioned it is indicated that the English judges did not ath'mpt to 
give an exhaustive list of the crimes which rendered the perpetra­
tor infamous and incompetent to testify, but dealt with each case 
as it arose. In other words at common law certain things \Vere 
known to exclude one from being a witness, but just what the 
limits of it were did not seem to be defined. This being so, the 
common law test which the proposal would adopt seems to be 
possibly an indefinite test. It would probably come nearer to ac­
complishing the result desired if the test were made a crime 
which prior to 187 4 would have excluded one from being a witness. 

It is not observed that any substantial changes are made by 
the fifth and sixth paragraphs respecting absentee voting by per­
sons in the military or naval service. While the present Constitu­
tion provides that the Legislature shall have power to provide for 
such voting, and the proposal says it shall provide for the same, 
the present provision is probably mandatory. At any rate, it is 
followed, so no objection is offerixl to the fifth and sixth para­
graphR of the proposal. 

The seventh paragraph is new, so far as constitutional provi­
sion is concerned. It requires personal registration as a qualifica­
tion of voters, the same to remain effective for such period as the 
Legislature may prescribe, and allows the passage of laws for the 
ascertaining by proper proofs the citi.zens who shall be entitled to 
the privilege of suffrage, and for the registration of all qualified 
voters. I offer no adverse criticism of this paragraph. 

The only further thought that I would mention with respect to 
this article is that the subject matter thereof seems to me clearly 
separable from the other provisions of the proposal, and I see no 
reason why, if it is desired to submit this subject, it cannot be 
done separately rather than as a part of a revised Con,;;titntion 
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to be submitted as a whole. In this connection, I may also note 
that when I addressed myself to this "all or none" subject upon 
a previous occasion, one question was asked, if I would read one 
part of a case or the whole case in determining its significance. The 
evident thought of the questioner was that I was putting too mucll 
stress on page 11, of the Report (p. 912), when I indicated 
that the commission evidently intended to have submitted to 
the people for acceptance or rejection as a whole " A revised 
Constitution for the State of New Jersey, the text of which is set 
forth in Paragraph 2 of this report." Since then, I have again 
examined the whole report in this regard. And the references 
throughout the report, beginning with the statement of transmit­
tal and continuing to the title page of the proposed text, page 31 
(p. 930), fortifies rather than detracts from the view that the 
Commission recommended by its report the submission of the 
particular text on the basis of acceptance or rejection as an en­
tirety. For instance, it is said on page 9 (p. 910), "the docu­
ment submitted in this Report"; page 10 (p. 911), "in the pro­
posed revision" is used and also "this Constitution will not" and 
again "This Constitution will" on page 10 (p. 911), I skip page 
11 (p. 912) ; at page 13 (p. 913), in the heading I read "the 
proposed Constitution"; at page 15 (p. 914), is the heading 
~'what is new in the revised Constitution'' in one line, and un­
der that "the revised Constitution." After speaking about the 
,questions presented, it is said "the revised Constitution anf.rwers 
them" etc. ; the title page of Part II reads "Text of the Pro­
posed Constitution" etc.; and all through the explanation it is 
clearly manifest that what it was intended should be submitted to 
the people to vote for or against as a whole is the text annexed 
to the report. As I have said before, I say a.gain, I see no reason 
why separate articles should not be separately submitted, as it was 
done in New York, and no reason why the manner of amendment 
provided by Article IX of the present Constitution could not be 
utilized if any change is made. Neither do I see any reason why 
this subject of suffrage and elections should be relegated to eighth 
place. I think it belongs back alongside the Bill of Rights as 
Article II, where it appears in the present Constitution. 

MR .. CAVICCHIA: Mr. Chance, I must say again, just to clarify 
this point, the Commission did not say we believe this is the only 
form of Constitution which can give to New Jersey sound govern­
ment. The Commission said the result, it believes, is a document 
which c-an meet the demands o~ sound government. Naturally, the 
Commission has its own proposal and naturally, in discussing the 
proposal~ it must refer to it as "the Proposal," and I say, again, 
that as a member of this Committee I don't interpret the Com­
mission's Report to say that the Commission belieYes that its docu­
ment is the only one that should be adopted. 
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I just thought I would make that observation in vie''" ef your­
several statements just now. 

MR. CHANCE : Well, I don't see that that is any question I am 
supposed to answer. You have just .put that on the record along­
side mine in the report, and they can read them together . 

.NIR. CAVICCHIA: To sort of balance what you said, Mr. Chance. 
MR. CHANCE: Maybe it does; I don't know. I certainly hope 

that the other members of your Committee agree with yon~ that 
maybe the Commission doesn't think this is all that could be said. 

l\iR. AMLICKE: Mr. Arthur J. Edwards at this timC' will speak 
in favor of modification of the proposed Article VIII. 

MR. EDWARDS: I want to call attention, in a precautionary 
way, to Paragraph 7 here, registration to be upon personal 
application in the case of the first registration of any voter. \Yhen 
this Article comes to its final drafting, I think that extreme care 
should be taken that there is no conflict between this paragraph 
and the laws which the United States Congress may make for 
absentee voting for soldiers. At the present time there i~ before 
Congress-it has passed the House, it has been recommended by 
the Committee on Judiciary of the Senate but I don't know 
whether it has actually passed yet or not-is a bill by Ramsey of 
\Vest Virginia, which provides for the registration b~, the eom-­
manding officer of any soldier or sailor on duty in Continental 
America. The .point is that there should be nothing in our Con­
stitution which will prevent the receipt of the vote of the absentee 
soldier or sailor who enlisted before he was twenty-one and who· 
had no chance to register in his own State, or who neglected to 
register, when and if the military service sends the vote in from 
his position in the field. I don't know the final text of that bill 
because it is in progress now, but it has in it a phrase which 
rather upset me, that signature before the commanding officer­
would be considered as a qualification to vote. The point is purely 
precautionary, to see that no conflict occurs between the federal 
laws and our laws in the matter of first registration. 

MR. AMLICKE: Are there any others who wish to be heard in 
connection with Article VIII? 

The Committee is very much surprised there is so little con­
troversy about Article VIII. We shall now proceed with discus­
sions on Article IX. 

The first speaker will be Mr. Russell Watson. 
l\IR. vVATSON: Mr. Chairman and Gentlemen of the Committee: 
In speaking to Article IX, it seemed to me in preparing- this 

statement that there are two phases of the subject; namely, the 
difference between the present Article IX and the proposed Article 
IX, which boils itself down to this: Do you favor an easier or 
more difficult method of amendment; and also a much more-
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the much more-I hesitated because I have discussed this with the 
Chairman-and also the much more important question whether the 
method of amendment or the method of adopting this revision 
proposed by the Revision Commission is valid under our present 
Constitution. This is a question germane to the present Article IX. 
Therefore, I had prepared to discuss that phase of the question; 
not only that, but the State Chamber of Commerce through its 
very efficient Mr. Joseph II. Furman released what I am about 
to say to the press. It seems to me it is germane to the present 
Article IX, and with your permission, I will discuss it. 

Let me say I am not prepared to present, I do not intend to 
present, a technical legal argument. It is short, concise and can 
be done in ten or fifteen minutes. It is based upon two or three 
fundamental principles of Ia-w. If you agree those principles of 
law are sonnd, I think you will agree with the conclusion. If not, 
it will lead you to a different conclusion. With your permission 
I will speak to that. 

'l1he present Article IX provides that any specific amendment, 
and please bear in mind the word "specific," that any specific 
amendment or amendments may be proposed in the Senate or Gen­
eral Assembly, and if agreed to by two successive Legislatures, it 
shall be submitted to a referendum at a special election, provided 
that if more than one amendment be submitted, they shall be 
submitted in such manner and form that tlie people may vote 
for or against each amendment separately and distinctly. 

The proposed Article IX provides that any specific amendment 
or amendments may be proposed in the Senate or General Assem­
bly and if approved by two-thirds of each House, shall be sub­
mitted to a referendum at a general election, provided that if 
more than one amendment be submitted, they shall be submitted 
in such manner and form that the people may vote for or against 
<\ach amendment separately and distinctly, the latter clause being 
ei\like in both provisions. 

The Revision Commission recommends that the Legislature, 
f;hrough suitable enabling legislation, request authority from the 
JDeople to submit a revised Constitution. I don't want to labor 
that point which Mr. Chance brought out. We have talked about 
Jt over and over; let it rest here. -when this Committee eo11fers 
publicly or privately with the Commission, I think they will unani­
mously tell you that not one member of the Commission was 
so presumptuous as to expect that this is the law of the Medes and 
Persians, to be taken or rejected as a whole. It is their recom­
mendation and what goes to the people in their view will be what 
the Legislature adopts if the original authority is granted; so let 
that dispute rest upon what the Commission say themselves when 
they come here. 

To go back, the Revision Commission recommends that the 
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Legislature, through suitable enabling legislation, request authority 
from the people to submit a revised Constitution, and that upon 
a favorable vote of the people on this question, a revised Con­
stitution be incorporated in a legislative bill and be enacted as a 
law and be submitted to a referendum at a general election in 
such form that the people will vote either for or against the 
document as a whole. This recommendation presents the question 
whether a revision can constitutionally be adopted by this method 
or whether the present Article IX is exclusive and the Constitution 
may be revised or amended only pursuant to its provisions. We 
shall address ourselves first to this question, and as I said, not in 
a technical way, but basing our argument on two or three funda­
mental principles of law. It seems to me to be quite clear, but 
perhaps I am wrong. 

Opponents of the proposed Revision argue that the present 
Article IX provides the only method by which the present Con­
stitution can be amended or revised. They argue that the present 
Article IX is a contract, upon the performance of which the 
minority may insist. 

Let us first controvert that statement, which is the basis of 
the whole argument. We say that Article IX does not contain 
the only provision in the existing Constitution for constitutional 
change. Paragraph 2 of Article I of the present Bill of Rights 
also provides for constitutional change. It reads as follows: 

"All political power is inherent in the people. Govern­
ment is instituted for the protection, security, and benefit 
of the people, and they have the right at all times to alter 
or reform the same, whenever the public good may re­
quire it." 

We say that the Constitution may be revised by any method 
which finds its sanction in the act of the people under that para­
graph. This paragraph in the Bill of Rights is a clear declaration 
of the right of the people to change the Constitution otherwise 
than through the present Article IX. 

Let us consider the differences between the two paragraphs 
and by the two paragraphs, I mean the present Article IX and 
this Paragraph 2, Article I of the Bill of Rights. 

The present Article IX relates to any "specific" amendment or 
amendments and provides that if more than one amendment be 
submitted, they shall be submitted in such manner and form that 
the people may yote for or against each amendment separately and 
distinctly. 

This article, this present Article IX, does not relate to or con­
template a revision, and here we come to the first fundamental 
principle of law upon which we stand. This article does not relate 
to or contemplate a revision because there is a clear and funda­
mental distinction between "revision" and "specific amendment." 
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The present .Article IX relates only to specific amendments; it per­
mits only specific amendments. 

Revision implies a re-examination of the whole law and a re­
draft without obligation to maintain the form, scheme or structure 
of the old. .A revision is a new instrument, in form a complete 
document to· be submitted as a whole and standing or falling a~ 
a whole . .Amendment, on the other hand, implies continuance of 
the general plan and purport of the original, with corrections to 
better accommodate its purposes . .Amendments relate to particular 
sections and are submitted as such to be voted upon separately. 
Basically, revision suggests fundamental and thorough-going 
change, while amendment is a correction of a specific provision 
or a series of specific provisions. This fundamental distinction 
between revision and amendment is recognized in all the judicial 
precedents and by all authoritative writers on the subject. The 
distinction is particularly applicable to New Jersey procedure and 
is emphasized by the language of the present .Article IX which 
authorizes the submission only of "specific'' amendments, clearly 
implying that the article does not relate to or permit a revision. 
Incidentally, the adjective "specific" modifying "amendment" ap­
pears in only two of the State Constitutions which contain a 
similar paragraph. I believe there are some twelve or fifteen 
similar paragraphs in other States, but only New Jersey and 
Massachusetts employ the word "specific" to modify the word 
"amendment," and we think its meaning is unmistakable. 

What is meant by "specific amendment"? Obviously, these 
words relate to such amendments as the so-called "horse racing" 
amendment of the present Constitution. This was a specific amend­
ment dealing with a definite subject which could be voted for or 
against separately and distinctly. This is the kind of amendment 
that can be and constitutionally should be submitted under the 
present .Article IX . 

.Are we then to conclude that because a revision is not a 
"specific amendment or amendments," the people are irrevocably 
precluded from considering a revision? We say, "No." It is found 
in .Article I, Paragraph 2, above quoted, which declares that all 
political power is inherent in the people; that government is in­
stituted for the protection, security and benefit of the people; 
and that they have the right at all times to alter or reform their 
government whenever the public good may require it. This is 
one of the fundamentals of the Bill of Rights. 

We insist that those who will argue that the present .Article IX 
is the exclusive vehicle of constitutional change give thought to 
.Article I, Paragraph 2, and if they conclude that it does not 
empower the people to authorize and adopt a complete revision as 
one document, tell us what the paragraph does mean. In our view, 
it is susceptible of no other construction. 

Now I come to our second fundamental principle of law. Those 
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who look to the present Article IX as the only means of constitu­
tional change ignore the fundamental legal principle that the right 
to alter the Constitution is not a. legis1ative power. It is essentially 
the people's power and may be authorized and exercised only by 
them. They reserved this right in the broadest possible language 
by Article I, Paragraph 2. They granted to the Legislature the 
right to submit only specific amendments by the present Article 
IX. The basic distinction between a constitutional revision and a 
specific constitutional amendment explains the different scopes of 
the present Article I, Paragraph 2, and the present Article IX. 
The right to submit a revision by the constitutional convention 
method, which is not here in issue, has been sustained in other 
jurisdictions where the question has arisen upon the basis of this 
fundamental principle of constitutional law. The method proposed 
by the Revision Commission rests upon the same principle. 

The Revision Commission recommends that the Legislature 
request authority from the people to submit a revised Constitution. 
Thereby, the people would sanction the process of Revision. The 
Revision Commission also recommends that if the people grant 
such authority, the Legislature incorporate a revised Constitution 
in a legislative act-you see, they say a revised Constitution 
in a legislative act-and submit it to a referendum at a general 
election. Thereby the people would adopt or reject the revision. 
The result would speak the popular will. The entire procedure 
would find its sanction in Paragraph 2 of Article I, the Bill of 
Rights, which reserves to the people all political power and the 
right at all times to alter or reform their government through 
their chosen representatives-this is a representative democracy­
through their chosen representatives, the Legislature. 

"\Ve will next discuss the recommendation of the Revision Com­
mission that the revision be submitted in such form that the people 
will vote either for or against it as a whole. This recommendation 
is based in part upon the legal distinctjon between revision and 
specific amendment; namely, that a revision is a complete docu­
ment necessarily to be submitted as a whole and standing and 
falling as a whole, while amendments relate to particular sections; 
and in part upon the realistic practicality that no other method is 
feasible. And we will give you two or three practical illustrations 
of that. 

The Revision Commission said on page 11, of its Report (p. 
912), in support of this "whole or none" consideration: 

"The Commission is of the opinion that the foregoing procedure 
is the most efficient, economical and speedy method for ascertain­
ing the will of the sovereign people to adopt a new Constitution. 
It also conforms to the best accepted American constitutional 
theory and tradition. It is impractical to utilize the amending 
method provided by Article IX of the present Constitution. The 
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great number of interdependent changes which under this article 
would have to be submitted to the people separately should not 
be torn apart by piece-meal acceptance if we are to have a work­
able Constitution. In addition, under Article IX it would be neces­
sary to submit separate amendments in a special election at an esti­
mated cost to the State of $700,000. Furthermore, at no special 
election in the history of the State have a majority of the voters 
ever participated, and it is inimicable to the democratic process 
that a minority of the people should pass upon comprehensive 
revision of the fundamental law. In the unanimous opinion of the 
Commission, the only feasible alternative to the method which it 
recommends is a constitutional convention.'' 

The unanimous opinion of the members of the Commission 
formed after exhaustive study and reflection is entitled to great 
respect. 

·Now, I come to these practical illustrations. Let us cite some 
practical illustrations which illustrate the soundness of this rea­
soning. Here I have to stick rather closely to my text. 

Article V, the judiciary amendment, would reconstruct the 
entire judicial system. Section II of Article V would create a 
Supreme Court which would be a court of appellate jurisdiction 
in the last resort. Section II, this new section, would supplant 
six specific paragraphs of Article VI, Section II of the present 
Constitution, which creates a Court of Errors and Appeals. So 

· much for that. 
Section III of Article V of the proposed Revision would create 

a superior court of general State-wide jurisdiction, and Section IV 
would create two appellate divisions. Section III and IV would 
sup.plant numerous specific paragraphs and sections of the present 
Article VI. 

The question presents itself; Is the proposed Article V a 
"specific" amendment within the meaning of the present Article 
IX, or is it a series of specific amendments~ It could be argued 
persuasively that the proposed Article V is a series of specific 
amendments because it would supplant two articles and many 
specific paragraphs and sections of the present Constitution. In 
such case, the pro.posed Article V would have to be broken up 
into a series of specific amendments which could be voted upon 
separately, and if some were adopt~d and some were rejected, we 
would find ourselves with some of the new courts and some of the 
old courts with conflicting jurisdictions. The outcome would be 
unpredictable and the result might be hopeless confusion. 

We think that Article V is not a specific amendment but is a 
proposed reconstruction of our entire judicial system, which would 
replace the form, scheme and structure of the present system and 
therefore is a revision which could not be submitted under the 
present Article IX and could properly be submitted only under 
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Article I, Paragraph 2, as an alteration or reformation by the 
people of their government. 

Article IV of the proposed Revision is another illustration. Its 
fundamental proposal is to clothe the Governor with executive 
authority and responsibility. The article would work a funda­
mental change in that it would transfer to the Governor certain 
powers which now could be exercised only by the Legislature. It 
is a new conception. It must stand or fall as a whole, depending 
upon whether a majority of the people agree with the ,philosophy 
of government which it expresses. Is it a revision or a series of 
specific amendments? Obviously, it is a revision. It would sup­
plant several specific paragraphs of Article V and several specific 
paragraphs of Article VII and would introduce several entirely 
new provisions. If it be a revision and not a series of specific 
amendments, as we think, it could not be submitted under the 
present Article IX. If it be considered a series of specific amend­
ments and were submitted under Article IX and if some were re­
jected and some were accepted, the result might be a meaningless 
jumble. 

Thi13 is what might happen: As just noted, the proposed Article 
IV would transfer to the Governor certain powers now belonging 
to the Legislature. The proposed Article III would revise legis­
lative procedure and powers in important respects. rrhe two are 
interdependent in this aspect and others as well. Suppose that 
Article III and Article IV were submitted as separate specific 
amendments and suppose that Article III were rejected and 
Article IV were accepted. The result would be that the Legislature 
would retain some powers under the old which, at the same time, 
would have been transferred to the Goyernor under the new-an 
inexplicable and unworkable paradox. 

These illustrations could be multiplied many times. Careful 
study of the document from this view point leads to the conclusion 
that the proposed Revision is, in fact, a revision and is not a 
specific amendment or a series of specific amendments and there­
fore could not 'be submitted under the present Article IX; and 
that the proposeu Revision is, and any revision which might be 
substituted therefor by the Legislature would necessarily be, an 
integrated document which, in practice, could not be separated 
into segments which could be separately adopted or rejected, be­
cause the result would be unpredictable. Practicality permits no 
alternative to rejection or adoption of a thorough-going revision 
as a whole. 

Nearly one hundred years of experience have demonstrated 
that it is practically impossible to submit a revision to the .people 
for their consideration by the Article IX method. Anyone who 
doubts this statement will be convinced by reading the scholarly 
treatise-I am sure you have all read it; if anyone hasn't, he or 
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she should-entitled "The New Jersey Constitution-A Barrier to 
Governmental Efficiency and Economy," written by Dr. Charles 
R. Erdman Jr., and published in 1934. All that the Revision 
Commission recommends is that the people be offered the right to 
alter that Constitution, the right which they reserve by Article I, 
Paragraph 2 of the present Constitution. They may accept or 
reject the offer as they may choose. This is the keystone of 
democracy. 

Those who insist that Article IX is the only method of con­
stitutional change, in effect, are (this I submit is absolutely un­
deniable) opposed to any revision because a thorough-going re­
vision of this kind such as the Legislature may submit, for this 
is the thing that the organization for which I speak thinks is abso­
lutely essential to the welfare of the State of New Jersey and to 
the cause of good government, is unobtainable under Article IX. 
Article IX legally doesn't permit the submission of a thorough­
going revision and it is just impossible to put one together that 
would be, under any and all turns that the voting may take, as 
the Commission said, a workable document. 

It may be argued, and it has been said here this morning, that 
New York State recently submitted separate amendments. That 
isn't so. 

Incidentally, the New York situation and the New Jersey 
situation are not analogous because the amendment provisions of 
the two Constitutions are different, but even under the New York 
amendment, which doesn't present the difficulty our Article IX 
presents, the main body of the last change was presented to be 
taken or rejected as a whole. 

There were nine amendments. 
The first was a comprehensive rev1s10n affecting 20 articles 

and 135 sections-twenty articles comprising 135 sections, of which 
15 were new. I think there are only about 150 or 160 paragraphs 
in this. 

The first New York amendment was a comprehensive revision 
affecting 20 articles comprising 135 sections of which 15 were new. 
All of these 20 articles and 135 sections were submitted as 
one amendment for adoption or rejection as a whole. They were, 
in effect, a revision and did not constitute a specific amendment. 

This procedure would be impossible under our Article IX, 
which requires that specific amendments be submitted in such 
manner that they can be voted upon separately, and is like that 
proposed by the Revision Commission. 

So it appears that the first amendment submitted to the New 
York electorate contained 135 sections and was submitted for 
adoption or rejection as a whole precisely as is proposed by our 
Revision Commission. Time doesn't permit an exposition of these 
20 articles and 135 sections. Read them for yourselves and the 
reading will bear out that statement. 
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What about the other eight amendments? They were amend­
ments which could be passed upon separately and adopted or 
rejected without affecting the main body of the revision compris­
ing these 135 sections. What were they? They were such subjects 
as leg·islative apportionment, which can stand or fall by itself 
without affecting the others; elimination of railroad grade cross­
ings; low rent housing; judicial review of administrative orders; 
and the like. Mostly, these separate amendments, which could be 
voted on separately, dealt with subjects which are not incorporated 
in our present Constitution or in the proposed Revision. 

As I said, the New York and New Jersey situations are not 
analogous because the provisions of the two Constitutions respect­
ing amendments are entirely different. However, be that as it 
may, the fact is that the main body of the amendments submitted 
was voted upon as a whole and the proposals thereof were not 
submitted separately. 

So much for the procedure proposed by the Revision 
Commission. 

If I may now address myself very briefly to the proposed Article 
IX, it is really· a middle of the road proposal. It depends upon 
whether you favor quick and easy amendment of the Constitution 
or whether you favor mature deliberation, whether you favor 
permanency, some degree of permanency, in your Constitution, 
or whether you favor currency. The present Article IX would be 
changed so as to provide that specific amendment or amendments 
might be submitted to a referendum if approved by two-thirds 
of the members of each House of any one Legislature. The present 
requirement that any specific amendment or amendments be agreed 
to by two successive legislatures would be discarded. 

Another change would be that the referendum would be held 
at a general election instead of at a special election, thus insuring 
participation by a larger proportion of the electorate. I didn't 
intend to speak of that-it has been mentioned-but the deplorable 
fact is that it is the great weakness in our democratic system that 
many, many people otherwise good citizens do not exercise their 
franchise but will do so if it comes to them as a duty. There are 
many, many voters who would not go to a special election to vote 
on an amendment, but who, knowing that they would have to vote 

. upon it at a general election, would inform themselves and in­
quire about it and make up their minds and vote. It is a fact, a 
deplorab1e fact, but nevertheless a fact. 

Now, g·etting back to Article IX, we think that changes in the 
fundamental law should receive more deliberation than changes 
in statutory law. The former give expression to basic law and 
principles of government; the latter are current. 

The requirement that any specific amendment or amendments 
be passed by one Legislature instead of two successive Legisla-
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tures would make constitutional amendment more expeditious than 
at present. The requirement that the amendment be approved by 
two-thirds of each House would entail a high degree of legislative 
study and deliberation which is now sought by the present re­
quirement that the amendment be agreed to by two successive 
Legislatures. 

The proposed Article IX, like the present Article IX, is limited 
to "any specific amendment or amendments" and would not relate 
to a revision by the constitutional convention method or by the 
method presently proposed by the Revision Commission, both of 
which would still be available under Article I, Paragraph 2 of the 
proposed Revision. 

The pro.posed Article IX would expedite the amendment 
process and at the same time would insure mature legislative 
deliberation and consideration by the greatest number of voters 
possible and, ·therefore, the Chamber advocates it. 

Thank you, members of the Committee. 
MR. AMLICKE: Mr. Paul. 
MR. PAUL: Commissioner Spencer Miller Jr. will be the next 

speaker, Mr. Chairman. 
MR. MILLER: Mr. Chairman and Members of the Committee: 
One of the most important things about a good Constitution 

is that it is subject to change. George Washington recognized this 
fact when he wrote to Bushrod Washington on November 10, 1787, 
concerning the new United States Constitution, which he had 
helped to formulate: 

"The warmest friends and the best supporters the 
Constitution has do not contend that it is free from imper­
fections; but they found these unavoidable, and are sen­
sible, if evil is likely to arise therefrom, the remedy must 
come hereafter. In the present moment it is not to be ob­
tained; and as there is a constitutional door open for it, I 
think the people (for it is with them to judge), as they 
will have the advantage of experience on their side, can 
decide with as much propriety as ourselves on the altera­
tions and amendments which are necessary. I do not think 
we are more inspired, have more wisdom, or possess more 
virtue, than those who will come after us." 

The making of the present United States Constitution was a 
peaceful constitutional revolution, made necessary because the old 
Articles of Confederation were so difficult to amend that it had 
been impossible to make the changes which experience proved in­
dispensable if the new Republic was to maintain the liberty and 
win the security which only effective and responsible government 
can provide. 
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Washington and the other great men who helped to found this 
Republic had good reason to know that the· very life of a Con­
stitution may depend upon its amendability. This is wisdom which 
we must never forget. 

There is another piece of wisdom in Washington's statement 
which we need to remember. That is, that neither virtue nor 
wisdom can be expected to die with the passing of any generation. 
If it did, no amount of foresight and no rigid constitutional 
prescriptions would avail against the inevitable consequences of 
folly and depravity. 

On the other hand, a Constitution should, by definition, be 
basic law, expressive of the more enduring principles and features 
of the political order, and embodying the tested political wisdom 
of the community. 

A Constitution, therefore, must be sufficiently adaptable to 
permit people to profit by their own experience and to enable 
government to meet new needs as they arise; but it should not 
be so changeable as to veer with every temporary wind that blows. 
The framing of an appropriate provision for the amendment and 
revision of a basic law is therefore a vitally important and ex­
tremely delicate operation. In this connection there is one point 
about which most critics of the New Jersey Constitution agree; 
namely, that the method of amendment prescribed in Article IX 
of the present Constitution has not proved satisfactory in opera­
tion. Before examining the reasons for this and considering possi­
ble remedies, we should remember that the flexibility and even 
the amendability of a Constitution do not depend solely upon the 
language of the amending article. There is, first, the inherent 
right of the people to adopt a new or revised Constitution by 
means of a Convention, or in any other peaceful manner consistent 
with republican principles. rr11is right of the people antedates and 
transcends any written Constitution. It would be absurd to contend 
that the people of one generation could, by making a Constitution, 
deprive future generations of the same basic right. 

But the real test of a Constitution is its adaptability year in 
and year out, to changing conditions and concepts, without re­
peated or extensive changes in its text. 

It must be, in fact, a living Constitution. Governor Edison 
has phrased this happily when he said, "The Constitution is for 
the living, not the dead." rrhe primary reason for the amazing 
durability of the United States Constitution substantially as writ­
ten in 1787 is its brevity and the general terms in which it was 
written. It took just six thousand words for the Founding Fathers 
to formulate the basic charter for this nation one hundred and 
fifty-five years ago. It has required over a million words for the 
United States Supreme Court to interpret that basic law in the 
light of new cases that have been brought before it in a century 
and a half. It provided only the essential frame of government, 
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leaving to the people of successive generations to fill out that 
frame through legislation, judicial interpretation and custom. It 
is, therefore, no accident that the judiciary provisions of the 
Federal Constitution are perfectly satisfactory today, whereas the 
judiciary provisions of the New Jersey Constitution of 1844, which 
are several times as long, are quite unsatisfactory. In explanation, 
we need only to know that the New Jersey Constitution devotes 
more space to the now practically obsolete office of justice of the 
peace, than does the United States Constitution to the whole 
subject of judicial organization and power. One of the great 
merits of the proposed Revision of the State Constitution which 
we have been discussing· during the last few weeks is its elimina­
tion of considerable detail of this sort. 

Of course, mere verbal brevity is not the essential criterion 
of the adaptability of a constitutional provision. The judiciary 
provisions of the proposed Revision are slightly longer than the 
judiciary provisions of the present Constitution; but the Revision 
furnishes the basis for a simpler, more flexible court system readily 
susceptible of expansion, contraction or administration to meet 
changing conditions. 

Sometimes the adaptability of a constitutional provision dP­
pends upon a few apparently insignificant words. For example, 
the United States Constitution clearly puts the entire power of 
nomination to executive office in the President, or in the heads of 
departments responsible to the President. This provision has made 
it possible as the executive establishment in the Federal Govern­
ment has grown, to continue to hold the President responsible. 
The New Jersey Constitution seems to have set out to give the 
Governor the power to appoint most executive officers; but by 
fixing long terms for certain constitutional officers, and by insert­
ing the unobtrusive words "whose appointments are not otherwise 
provided for by law" in the paragraph apparently giving the 
Governor the bulk of the appointing power, New Jersey's Con­
stitution has prevented the development of a responsible executiye 
branch in the State Government. 

These and other similar constitutional impediments to con­
tinuing good goyernment in a changing world are corrected in the 
Revision before us. Between now and the time when the people 
vote on a revised Constitution, it is desirable that the language 
of the Revision be carefully combed to make sure that it does not 
include any such hidden barriers against the continuous and 
salutary improvement of the organization and procedures of every 
branch of goyernment. The more carefully this job of verbal 
pruning is carried out, the less use will have to be made of anv 
method for the making of changes in the text of the Constitutio~ 
itself. 

If the present New Jersey Constitution had been carefully 
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drafted in the light of a clear conception of the natures and 
boundaries of the great powers of government, we might not have 
been so conscious today of the inadequacies of the method of 
amendment which it includes. ·we can certainly correct many of 
the deficiencies in the body of the Constitution written by the 
men of 1844, but we are no more entitled than our predecessors to 
assume tha,t we will not make mistakes which will require correc­
tion hereafter. It is, therefore, another mark of the commendable 
effort of the Hendrickson Commission to correct demonstrated de­
fects in the Constitution, that it has attempted to simplify and 
speed up the excessively complicated and halting· method of mak­
ing amendments prescribed in the present document. The follow­
ing definite improvements should be noted: 

1. It provides for the submission of amendments by the vote 
of both houses of a single Legislature. 

2. It provides that amendments shall be submitted at a generai 
rather than at a special election. 

3. The so-called "time lock," which provides that "no amend­
ment or amendments shall be submitted to the people by the 
Legislature oftener than once in five years," has been clari­
fied and liberalized so that amendments could be submitted 
to the people at any general election, subject only to the 
qualification that "the same amendment, or one effecting 
the same change in the Constitution, shall not be submitted 
to the people more often than once in five years." · 

These changes would eliminate a number of the stumbling 
blocks which have so far rendered the method of piecemeal amend­
ment of the Constitution practically worthless as a method of 
keeping the document up to date. It is not that any requirement 
in the present amending method presents an excessively difficult 
hurdle; it is the combination of requirements and limitations­
the passage in identical form by two successive Legislatures, the 
submission at a special election to be held for that purpose only, 
and the "time lock," which has so far been generally interpreted 
to prevent such special election being held more than once in five 
years. Sometimes meritorious amendments have been stopped in 
the second Legislature. Sometimes meritorious amendments have 
been defeated at a sparsely attended special election because they 
have been associated with questionable or objectionable amendments 
from which the majority of those who voted were unable or indis­
posed to distinguish them. Probably more often than we can ever 
determine, an opportunity to secure a salutary amendment has 
been defeated because of the supposed inability to hold an amend­
ment election for another three, four or five years, or because of 
the disinclination on the part of the Legislature to fine the people 
of the State the heavy cost of a special election. 
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The late Charles A. Boston, one-time president of the Ameri­
can Bar Association, writing thirty-five years ago on the need for 
revision of the New Jersey Constitution, was ·particularly critical 
of Article IX : 

"It is unnecessary for me,'' he wrote "to picture the 
combinations and permutations under this arrangement by 
which desired or imperative changes might be indefinitel~r 
postponed. It might be done, if two Legislatures disagreed 
in an unimportant particular, or if the two houses of one 
Legislature disagreed over a word, or if a ·wholly unimpor­
tant amendment were rejected by the people. rrhe people 
cannot even provide within five years a satisfaetory substi­
tute for a rejected amendment. It seems to me that, if the 
Constitution is so construed * * * then the Constitution 
itself sets the people in bondage both to its I1egislature and 
to an arbitrary period of time." 

Most citizens of the State will approve I believe the elimina­
tion of these stumbling blocks to the sound periodical amendment 
of our State Constitution. To this extent mrn;;t of the members of 
the New Jersey Committee 011 Constitutional Conye11tion are doubt­
less in accord with the purposes and terms of Article IX as revised 
by the Hendrickson Commission. Since the amending article is 
so crucial to the future of the Constitution, the members of onr 
committee are particularly anxious that it should embody the re­
sults of the most careful study and thought on the subject. Upon 
the first reading of the proposed Revision, the majority of the 
members of our Board of Trustees, although they commended the 
provision that an amendment might be submitted by a vote of a 
single Legislature, expressed the fear that the requirement of a 
two-thirds vote in both houses, might make the Constitution more 
rather than less difficult to amend. The Board of Trustees, there­
fore, tentatively expressed the hope that amendments might be 
submitted by a majority vote of one Legislature. In expressing 
this wish, the members were not unmindful of the importance of 
preserving· the integrity of a well drawn Constitution against hasty 
or ill considered change, or against change beneficial only to a 
single section of the State. They doutbless felt that the latter kin(1 
of change ·was adequately guarded against by the equal represen­
tation of the counties in the Senate, by virtue of which the eleven 
smallest counties representing only about 15% of the population 
of the State cou]d defeat any amendment considered inimical to 
the rural sections. We have, moreover, recognizer1 the propriety 
of safeguarding the amending process more carefuJly than the 
ordinary legislative proeess. The requirement of a popular referen­
dum, is of course such a safeguarct but additional safeguards are 
doubtless desirable. \Ve have, tlierefore, started to make a study 
of votes by which arnendnwnts l1aY<~ passed one or both houses 
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of the Legislature under our present Constitution. That study is 
not yet complete, and it is, therefore, impossible to draw any final 
conclusions from it· at this time. As soon as it is finished, we 
shall make it available to this Committee. 

The data that we have at hand, covering the votes on all amend­
ments which have actual1y been submitted to the people, is worth 
a comment at this time. The vast majority of the amendments 
which have been submitted to the people haYe actually receiYed 
the vote of more than two-thirds of both houses. In most cases there 
have been no dissenting votes at all or only a handful of such 
votes. There are a few instances in which an amendment received 
just less than a two-thirds vote of one house or the other, which 
would probably have received two-thirds if that number had been 
required and a more nearly full house been present. But there are 
at least two amendments which were finally approved by the 

· people, which according to the indications, might not have been 
submitted if two-thirds had been required. 

In view of these considerations, and pending future study of 
the matter, I should like to take the liberty of pointing out a 
number of possible ways in which a workable amendment method 
may be harmonized ·with the need for preserving the Constitution 
against capricious or ill-founded change. 

One possible compromise would be to include an alternative 
method by which amendments might be presented to the people. 
The present passage by a majority of both houses of two sueces­
sive Legislatures, and the proposed passage by two-thirds vote of 
one Legislature. If this plan were adopted, an amendment ·which 
had substantial State-wide support ·would ordinarily win the two­
thirds vote and be submitted directly to the people at the next 
general election, but if a small minority controlling more than 
one-third of either house of the Legislature stood in the way, the 
people would still haYe an opportunity by a majority vote of the 
next Legislature to secure the submission of the amendment. An­
other possible safeguard might be to require that if an amendment 
resolution obtained a majority, but not a two-thirds majority, of 
both houses, it would not be submitted to the people unless signed 
by the Governor, like an ordinary bill or joint resolution. 

Any of these methods could be further safeguarded by requir­
ing that any resolution for amendment of the Constitution must 
have been before the Legislature for at least thirty days, or some 
other specified period, and been given a public hearing before · 
adoption by the Legislature. This would insure more deliberation 
and more public participation than is ordinarily the case with 
the passage of legislation. 

Your Committee might also like to consider the possibility of 
a conservatiYe proyision for the popular initiation of constitutional 
amendments. In this connection I shall file 'IYith you a copy of 
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the proposed amendment to the New York Constitution, now being 
advocated by the New York Citizens Union and other civic groups. 
As you will see the plan is carefully safeguarded to insure that 
no amendment will be initiated unless it has support from the 
State in general rather than from a particular section. The great 
advantage of the constitutional initiative is that it gives the people 
themselves a regular method for proposing changes in the basic 
law. If it does not seem wise to provide that amendments be sub­
mitted for popular approval merely on the basis of an initiative 
petition, it could be provided that an amendment so initiated 
would be submitted to the people only after it had received a 
majority vote of both houses of the Legislature. Actual consid­
eration by the Legislature of an initiated amendment could be 
made mandatory by provision that such an amendment would be 
the first order of business for the Legislature and that unless the 
Legislature acted within a certain period of time either affirma­
tively or negatively, such an amendment would be submitted 
directly to the people at the next general election. 

There is another method of securing popular participation in 
the amending process, and more deliberate consideration by the 
public of proposed amendments, which is worth considering as a 
method for revivifying the democratic process generally. It comes 
within the orbit of adult political education. There has been a 
considerable revival of the town meeting idea in recent years. 
There is, of course, the Town Meeting of the Air, of which I am 
privileged to serve as a Trustee, but there has also been a great 
increase in local discussion groups, organized for the considera­
tion of all sorts of public questions. Particularly noteworthy are 
the groups that have been promoted in the rural sections of our 
country under the inspiration of the local agricultural agents. 

In our own State we have such adult education projects as the 
Farmers' ·Institutes, the Labor Institutes and the Rural Institutes 
which have been set up at Rutgers University with the coopera­
tion of the University, the State Agricultural Experiment Station 
and the farmers and labor organizations. 

Why could not our Constitution provide that every amendment, 
before it is voted on by the people, should be read and discussed 
at one or more public meetings in every municipality of the State, 
called by the Mayor or Chief Magistrate of the municipality? S'uch 
a provision would symbolize a return to methods of public discus­
sion in neighborhood groups with which democratic government 
began. It would be highly appropriate for a new State Constitu­
tion to lead the people back to this fundamental requirement of 
sound popular government. 

The Board of Trustees of the New Jersey Committee on Con­
stitutional Convention has also expressed the hope that the revised 
Constitution might include some such provisions as that in the 
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New York Constitution for the periodic submission, to the people 
but not to exceed twenty years, of the question, "Shall a constitu­
tional convention be called to consider a reyision of the State Con­
stitution?" This, too, is in accordance with sound American tradi­
tion. It has the double advantage not only of insuring that every 
so often the people will have an opportunity without undue agita­
tion to decide whether or not their Constitution needs reexamina­
tion but also of eliminating the possibility of chronic agitation for 
constitutional revision. In considering the drafting of a clause for 
periodic vote on Revision, your Committee might like to consider 
the possibility of offering as alternatives the specially elected con­
vention and revision by the Legislature which we are now 
undertaking. 

The foregoing suggestions have been presented to you not as 
coming officially from the New Jersey Committee on Constitutional 
Convention. I have offered them rather in an attempt to assist 
your Committee, after more thorough study of this vitally impor­
tant question, in determining what, if any changes, in addition to 
those proposed by the Revision Commission, should be made in the 
present article concerning further amendments of the State Con­
stitution. With respect to this article, as with respect to all other 
articles, it is the objective rather than the letter of any particular 
text in which our committee and the citizens of the State generally 
are interested. Vv e are all in accord with the objectives of Article 
IX as drawn by the Revision Commission. vV e merely ask that 
further study be given to this matter in order to determine whether 
or not some additional provisions might assist materially in at­
taining those objectives. 

May I conclude with a brief reference to Thomas Jefferson's 
reflection on constitutional revision as contained in excerpts from 
a letter by him to Samuel Kerecheval in 1816: 

"Some men look at Constitutions with sanctimonious 
reverence, and deem them like the ark of the covenant, too 
sacred to be touched. They ascribe to the men of the pre­
ceding age a wisdom more than human, and suppose what 
they did to be beyond amendment. I am certainly not an 
advocate for frequent and untried changes in laws and Con­
stitutions. I think moderate imperfections had better be 

_borne with; because, when once known, we accommodate 
ourselves to them, and find practical means of correcting 
their ill effects. But I know also, that laws and institutions 
must go hand in hand with the progress of the human 
nind. As that becomes more developed, more enlightened, 
as new discoyeries are made, new truths disclosed, and 
manners and opinions change with the change of circum­
stances, institutions must advance also, and keep pace with 
the times." 
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MR. PAUL: Mr. Arthur J. Edwards, Mr. Chairman. 
MR. EDWARDS: Mr. Chairman, Members of the Committee: I 

represent no association and am merely a citizen who has given 
quite considerable thought to this whole question, and throughout 
the life of the Commission I have been unofficially, completely un­
officially, in rather close correspondence with them on several fea­
tures relating to this procedure. 

It seems to me there have been some rather indefinite words 
used here, as to what this Revision amounts to. Technically, as 
affecting the laws of New Jersey, it amounts to no more that the 
Commission R.eports of 1881 and 1894, which were received by the 
Legislature and disposed of without the courtesy of a reference to 
any committee. It is merely an advisory report to the Legislature. 
It has no feature of inviolability whatsoever. The Commission was 
charged with the duty of inquiring into the subject of constitu­
tional revision and of suggesting in what respect the Constitution 
of New Jersey should be changed and making recommendations to 
provide for more effective working of present-day representative 
processes. This report of the Revision Commission is merely an 
advisory report to the Legislature and takes on no vitality what­
soever until the Legislature adopts either it or its own version of 
a Revised Constitution, making such use of the suggestions in the 
Commission's Report as they see fit to do. I don't think that this 
present report must be regarded as in any way unchangeable be­
cause the formal words which are ultimately agreed upon by the 
Legislature must be the Legislature's own responsibility in its 
recommendation to the .people. 

So, it is quite fair, it seems to me, to take this merely as a 
basis for change and propose suggestions from there on. I think 
it is perhaps true that if this question of the Legislature submitting 
a revised Constitution is submitted at the November election, the 
people can themselves feel that this proposed Constitution prob­
ably represents the maximum deviation from the old form. In 
other words, no more radical changes are likely to be recommended 
by the Legislature when it comes to revising this or re-writing it 
or re-phrasing it. No more radical changes are likely to be sug­
gested than as are in here. For instance, the dividing of counties 
into Assembly districts-I don't think the Legislature itself would 
revise the provisions for the Senate and propose a S'enate on any 
other basis than one member per county, and there are other 
changes people apparently have shied away from making in the 
past which this Commission has avoided. That will assure the 
people as to the degree of change likely to be submitted to them in 
1943 if the plan goes through. 

I just want to make that plain because I have studied the re­
sponsibility of the Commission, and as I say, this Commission 
Report is merely an advisory report to the Legislature by a group 
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of men the Legislature appointed, with no power whatsoever ex­
cept to report back to them what they thought was proper. 

Now, speaking directly to Article IX, I recommend the adoption 
of Article IX relating to amendments substantially as submitted 
by the Commission on Revision, and I particularly support the 
Commission's recommendation of a two-thirds vote in both Houses 
of one Legislature for proposing an amendment, instead of a ma­
jority vote in both Houses in two successive Legislatures, as in the 
1844 Constitution. A mere majority vote means in general only 
the support of one political party for a change in the fundamental 
law in case one party controls both Houses, as so often happens in 
New Jersey. A mere majority vote means making the proposed 
amendment•a "party measure" and experience in New Jersey effec­
tively demonstrates that that is insufficient to secure later approval 
by the electorate. 

The following study of experience in the submission of consti­
tutional amendments in New Jersey is based largely on Mr. 
Charles R. Erdman Jr.'s "The New Jersey Constitution-A Bar­
rier to Governmental Efficiency and Economy," Princeton, 1934, 
pages 31-36, covering the period following the adoption of the nu­
merous Commission-recommended amendments from 1875 to date. 

In all of New Jersey's political history, special elections have 
been held eight times upon the adoption of constitutional amend­
ments-1875, 1890, 1897, 1903, 1909, 1915, 1927 and 1939. In four 
of these elections, 1875, 1897, 1927 and 1939, fifty per cent of them, 
amendments were adopted, one each at each of these last three; 
that is, since 1875. The other four resulted in the defeat of all 
proposals submitted to the people. 

Experience seems to demonstrate that any measure which will 
get the people's ultimate support must start in the Legislature with 
fairly representative support from leaders of both parties; that is, 
with more than a mere majority vote - and that without such 
starting support its adverse fate is fairly forecast. 

Of fifty-eight legislative proposals since 1875 which received 
the approval of the first House that voted on them in the first 
session, the people had the ultimate opportunity to vote on only 
eighteen. One might think that the approving vote of the people's 
representatives in two Senate sessions and two Assembly sessions 
would fairly reflect the popular opinion of those they represented. 
However, of the eighteen thus approved by their representatives, 
the people finally ratified only three of their legislators' recom­
mendations. 

The three amendments adopted since 1875 were of minor im­
portance and influence from the State-wide standpoint: 1897, 
anti-gambling, lottery, and bookmaking, partially reversed by the 
people in 1939 to permit· pari-mutuel betting on horseracing, and 
zoning in 1927. A study of these measures indicates the probable 
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support of both political parties. On the other hand, New Jersey's 
experience clearly shows the major responsibility of the people 
themselves, rather than of the Legislature, for the defeat of legis­
lative proposals. 

This study seems to indicate that bi-partisan support of an 
amendment proposal is an absolute prerequisite for final ratifica­
tion. If a proposal does not get bi-partisan support in the Legis­
lature,· it is a pretty good indication that it is not of sufficient in­
terest and importance to place it beyond the category of a one-party 
measure, and not likely to have the necessary two-party support to 
carry the referendum. If this is a correct premise and bi-partisan 
support is necessary for popular approval, then a requirement of 
a two-thirds vote in one session only-three Senators. more than a 
majority and ten Assemblymen-is not likely to result in the 
defeat of any proposal which might later win popular ratification. 
If two-thirds is unattainable, it is likely to be a measure of greater 
interest to one political party than to both, and deserving of post­
ponement until greater support has been earned. 

The requirement of a mere majority vote in both Houses, in my 
opinion, will not operate to make changes in the Constitution easier 
of attainment but will rather tend to a multiplicity of voting on 
amendment proposals that do not sufficiently represent a State­
wide demand for change to insure their ratification. 

I suggest a clarifying amendment of the last sentence in Para­
graph 5 of Article IX by striking out the word "effecting" and in­
serting in lieu thereof the words, "substantially related thereto or 
effecting substantially," so the whole sentence will read: "The 
same amendment or one substantially related thereto or effecting 
substantially the same change in the Constitution shall not be sub· 
mitted to the people more often than once in five years." The word 
"same" connotes absolute identity, as is now required by Article 
IX, in the resolutions proposing an amendment as passed by the 
two Houses in the first Legislature and also in the next to be 
chosen. The re-phrasing of a clause or a change of a few words is 
most likely to so alter it that it will no longer "effect the same 
change," or it will at least require a court decision to determine 
whether or not the meaning is changed. rrhe prohibition, in my 
opinion, should be designed to prohibit too frequent consideration 
of similar aspects of the same subject-should be against voting 
oftener than once in five years on any proposal for change of the 
same nature or theme, and not merely be against a repetition of 
the same exact wording or a variant· thereof or re-phrasing with 
negligible change or variation of the same theme. 

Just what departure from the text of the original proposal is 
sufficient to remove it from the "substantially related'' category is 
not clear, but I can think of no more accurately definitive word. 
We can safely trust the distinction to judicial determination, if 
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ever required. rrhe Commission's recommendation appears to have 
been inspired by the present differing interpretation given the sim­
ilar "five-year time lock" clause in the Constitutions of Pennsyl­
rnnia and New Jersey and by the divergent decisions of the Penn­
sylvania Supreme Court in 1924 and in 1937. A clarification of 
the present ambiguity appears highly desirable. I don't think it is 
necessary to take the time to differentiate between those two de­
cisions, but in 1924 the Pennsylvania courts absolutely said five 
years meant five years, then afterwards, in 1937, because the Legis­
lature in its own practice had been disregarding that particular 
dicta for pretty nearly a quarter of a century, they put in that 
that same thing meant "substantially related." I think a clarifying 
clause is worth while. 

I was very much interested in Mr. ·w atson's analysis of legis­
lative power here, because it compliments me by following so closely 
the argument which I myself prepared and which some of you 
may have seen in the New Jersey Law Journal. I was going to 
save that for a later session of the Committee because it is more 
pertinent, as I present it, to some other features than right at the 
moment. But I think fully that Section II of Article I, which 
provides that the people liave the right to alter and reform their 
Constitution whenever the public good requires it, is a definite and 
positive power and not merely a fine phrase or truism, as some 
people try to describe it, and it is up to the liegislature under one 
of the sections at the end of the Constitution to give vitality to 
that. The people themselves can't legislate; they can't get together 
in State-wide town meetings; and the Legislature is their chosen 
functionary to handle matters of that kind. I think that, as now 
proposed, if the people do direct the liegislature to submit a re­
vised Constitution, altered and modified as they think best, it is a. 
procedure which will stand up; and I quite agree that the present 
procedure of Article IX is permissive-specific amendments may 
be submitted. It is wholly permissive and it does not exclude 
other procedure which is based on other powers of the Constitution. 

I feel that the Legislature has the full right, if the people direct 
it, to submit a. revised Constitution, to go ahead with its investiga­
tion and thought on the revision and present the finished article 
to the people at the time the people may direct. 

l\ifR. PAUL: I would like to introduce next, l\fr. Chairman, the · 
Secretary of the New Jersey State Legislative Board of the Broth­
erhood of Railroad rrrainmen, Mr. Albert F. Anderson, of Port 
Morris, New Jersey. 

MR. ANDERSON: Mr. Chairman and Members of the Committee: 
I am representing the Brotherhoo<l of Railroad Trainmen in the 
State of New Jersey. 

The Brotherhood of Railroad rrraimnen has not prepared any 
suggestions on constitutional revision. My purpose in appear-
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ing here today is to bring before the Committee the position of the 
Brotherhood of Railroad Trainmen in the matter of constitutional 
revision. 

We have had representatives in attendance at each of the hear­
ings heled here and we have listened with interest to the various 
problems discussed. From what "\Ye have learned here, through 
study of the present Constitution and from the opinions advanced 
by our various locals, we belieYe that there is a necessity of revising 
the Constitution by constitutional convention. Thank you. 

MR. PAUL: Miss Evelyn Seufert, of Bergen County. 
Miss SEUFERT: Mr. Chairman and Members of the Committee : 

There are a few more facts available about our amendments that 
we have had to date and about the special elections, which might 
be considered when we contend that special elections do not give 
to the State the proper reforms necessary by which we can correct 
our present Constitution. 

The speaker just previous to the last one gave us some figures 
about the number of proposed amendments we have had during a 
period of time. Considering only those special elections, which 
means that amendments must have passed both Houses of the Leg­
islature for two successive years, we find that since 1875 we have 
had eight special elections. At those eight special elections, 
eighteen different amendments were considered, and, as has already 
been said, only four were adopted; and further, as already has 
been said, not one of those four actually affected the machinery 
of our State Government. The first one dealt with minor court 
changes, the most important point being the giving to the Gov­
ernor instead of the Legislature the power to nominate county 
court judges. The second one in 1897 made gambling unconstitu­
tional. The third one gave the municipalities the right to make 
local ordinance rules. The fourth, as we know, permitted pari­
mutuel betting. Not one of those in any way brought about sub­
stantial reform in our State Government. However, you might be 
interested to know the subject of the fourteen amendments that 
got to a special election and the fact that these subjects were re­
jected in these special elections. The amendments rejected, four­
teen of them, covered the subject of the amending process itself; 
that is, various proposals to change our present amending process 
in the Constitution. They also dealt with creating assembly dis­
tricts-we had that introduced a number of times-that is, being 
able to have single assembly districts instead of assembly districts 
by counties as they now are. Another one dealt with providing 
for biennial sessions of the Legislature and extending the terms of 
the T.iegislature. That came up twice and was defeated twice. The 
subject of excess condemnation was defeated in 1915. Of course, 
the subject of judicial revision and different kinds of amendments 
was defeated four times in special elections in 1890, 1903, 1909 and 
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1927. Salary increase for legislators was considered at a special 
election in 1909 and ·was defeated. An amendment to repeal the 
provision in our present Constitution against special legislation 
was defeated in 1890. Amendments to set up water supply dis­
tricts were defeated in 1927, and amendments providing for wom­
en's suffrage were defeated in 1897 and 1915. '\Ve submit that these 
subjects which were defeated ·were of much more importance to the 
people as a whole in relation to our State Government than the 
ones which were finally successfnl in getting through. 

It is interesting to note also that at these elections, special elec­
tions, such a small proportion of the registered vote comes out. 
Just taking two special elections as an example, one dealing with 
only one subject, judicial reform, and the other dealing with three 
different subjects, we find in 1903 ·when only judicial r~form was 
up for consideration by the public, less than seven percent of the 
voting population of the State voted at that special election; and 
we find in 1909 when the question of biennial sessions of the Legis­
lature and term extenders came up plus judicial revision plus sal­
ary increases for the Legislature, less than ten percent of the regis­
tered voting population of the State actually voted. 

I think these figures speak for themselves as to why special 
elections do not reflect the majority of opinion in the State. 

MR. AMLICKE: Are there any others who wish to be heard in 
favor of the proposed Article IX~ 

MRS. HENDERSON: I represent the League of VVomen Voters. 
Mr. Chairman and Members of the Committee: The New 

Jersey League of Women Voters has for many years supported 
and worked for proposals to improve the amending process pro­
vided in the State Constitution. '\Ve believed changes should be 
made first because the method provided is too difficult and second 
because it is unnecessarily expensive. 

vV e, therefore, made the following recommendations to the 
Commission on Revision: that amendments should be voted on at 
the general election instead of at a special election; that amend­
ments nrnst pass both Houses of the Legislature by majority yote 
of the membership at one session and be approved by the Gov­
ernor before submission to the people; that the five-year restriction 
on submission of amendments be eliminated. 

·we are pleased to see that the proposed Constitution provides 
for submission of amendments at the general election. We feel 
sure that change will result in the participation of many more 
voters in such referenda; in less hesitation about presenting worth­
while amendments and in a considerable saving of money to the 
State. 

We "·ould have preferred the elimination of the five-year re­
striction on submission of amendments, but the change proposed 
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is a decided improvement and we welcome and endorse it as a 
step forward. 

We recommend the prov1s10n that amendments shall be sub­
mitted to only one session of the Legislature, but we question very 
seriously whether the provision that they must be approved by two­
thirds of the members of both Houses achieves the end desired, that 
of making amendments easier. The requirement of a two-thirds 
vote makes it possible for an extremely small minority of the pop­
ulation to exercise an absolute veto on matters desired by not only 
a majority of the people, but of the counties. This is certainly 
undemocratic and very unjust. Our suggestion that approval by 
the Governor be required would provide an additional check and 
one that would not be imposed by a small minority group. The 
League would approve a provision that proposals for amendment 
must be before the Legislature for a specified period before a vote 
could be taken, thus guaranteeing more deliberation and public 
discussion than is frequently the case with the passing of ordinary 
legislation. 

The League also suggested that the new Constitution include a 
provision that the question of holding a constitutional convention 
shall be submitted to a referendum vote every twenty years. Of 
course, the people have the right to hold such a convention, but 
that provision would assure them that that right could not be in­
fringed or its exercise unduly delayed. Moreover assurance that 
opportunity to consider revision every twenty years would prevent 
continuous agitation for revision. 

MR. AMLICKE: Are there any other proponents who wish to be 
heard at this time Y 

If not, we will now hear from the opponents to the proposed 
Article IX. 

The first speaker will be Mr. R. Robinson Chance, representing 
the Manufacturers Association of New J ers.ey. Mr. Chance. 

MR. CHANCE: Mr. Chairman and Members of the Committee: 
At the outset I would like to note that it has seemed to me that 

part of the argument of Mr. Watson has been one of the best argu­
ments that I have heard against the text of the proposed Constitu­
tion. I have not followed the accuracy of the references that he 
made, but he has told you about how in Article This there is some­
thing which is tied with Article That and vice versa, all around; 
about how the things have been muddled in together instead of 
separating separable things; he says that they are intertwined; and 
if that is so, then that is a very strong argument, it seems to me, 
why you should go over the document and separate those separable 
things so that they are not intertwined. In other words, we should 
not let the muddling together of separable articles be the basis of 
an argument that you can't submit separable matters separately. 

I was also somewhat interested to note that when Mr. Watson 
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started off he said that this page 11, (p. 912) was going to be left 
where it was, and then the long part of the end of his speech was 
about the very thing that I thought he said he was going to leave 
silent. But, while we think about this page 11, (p. 912) I want 
to call your attention particularly to this sentence, "That through 
suitable enabling legislation, the Legislature at the primary elec­
tion in September, next, shall request authority from the people 
to submit a Revised Constitution at the general election of Novem­
ber 1942." Some of the speakeris have said there is no haste about 
this matter. It seems to me as though the very fact that they have 
that clause in there is further corroboration, it seems to me, of my 
thought that what they want is this document as a whole. 

I also thought that what we were supposed to discuss was Ar­
ticle IX of the Proposal. I had thought first that I would come 
here with a legal argument about what the situation was as to 
whether you could go about this amendment or revision, as they 
call it, by the process that the Commission has recommended. But, 
at the conclusion of the last session, one of the proponents ap­
proached me 011 the matter and suggested that he thought perhaps 
it would be better if we left that to some other time and we spoke 
to the Chairman about it, and if there is another time presented 
later on, I will go through the references then. I have started my 
preliminary work and have all the key numbers of all the cases in 
the country that have anything to do with amendment and revision 
of a Constitution, but today I shall not argue at length the legal­
ities, although if I may be permitted, I will mention something 
about them. 

Just one more thing before I get into the text that I have be­
fore me, and that is these figures that Miss Seufert has given us. 
rrhey were very interesting indeed. What they spell to me is that 
if it were only possible to get out such a very small percentage of 
people to vote on these amendments that have been submitted from 
time to time on court reform and the other things, it is very evident 
that there was really no majority demand for the things which had 
been in the past presented to the Legislature as being something 
there was some great demand for. Really it may be that the diffi­
culty is that the small minority pressure groups that persuaded the 
Legislature in those days that there was some demand fooled the 
Legislature and mistook their own hopes and fancies for a popular 
demand. And if you go out and ask the first ten fellows you see 
how much they demand this Constitution, you will get the answer 
as to what great demand there is for this Revision that they have 
before us. I tried it out myself on some fellows when I was down 
in Cumberland County one day last week. They knew there was 
something going on, but it wasn't worrying them any about having 
it changed and revised in this manner. I have tried the same thing 
in Warren County. I have tried it in various places, and I find 
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we people that are here are the ones that have the big demand and 
not the people throughout the State. 

Repeating by reference the opening paragraphs of my statement 
on the first day of these hearings as to the position of the Manu­
facturers Association of New Jersey and my8elf, I take up the dis­
cussion of Article IX of the draft of revision proposed by the Com­
mission and captioned "Amendments." 

In a sense this i8 one of the most important provisions ·oecause 
if a Constitution may too easily be changed guarantees therein 
contained are of slight significance. 

At the outset let us note the similarities between the present 
Constitution and the proposal and the differences. By each docu­
ment the initial step in the amendment process is proposal in either 
the Senate or the General Assembly. By the Constitution a major­
ity of the members elected to each of the two Houses is sufficient 
for the initial approval; under the proposal a two-thirds vote of 
the members elected to each House would be necessary. Both 
documents provide for the entry on the respective journals of each 
House of the yeas and nays taken on the proposed amendment. 

By the present Constitution the approved amendment is re­
ferred to the Legislature then next to be chosen and must be pub­
lished for three months prior to the election of the Legislature 
next to be chosen in at least one newspaper in each county if any 
be published therein. The proposal omits any reference to a 
second Legislature. 

By the Constitution if each House of the Legislature next 
chosen, as aforesaid, agrees to any amendment or amendments by 
a majority vote of all the members elected in the respective Houses, 
it shall be the duty of the Legislature to submit the proposed 
amendment or amendments which have been agreed to by two Leg­
islatures to the people. 

By the Constitution the submission after approval by two Leg­
islatures is required to be in such manner and at such time, at least 
four months after the adjournment of the Legislature, as the Leg­
islature shall prescribe, submission to be at special election to be 
held for that purpose only. 

The proposal would require the submission by the first Legis­
lature approving in the manner therein mentioned at a general 
election instead of a special election. The time of the election 
would have to be not more than four months after the date of pub­
lication, and publication would be once in a newspaper in each 
county, if any be published therein, such publication to be not Jess 
than three months prior to the submission of the amendment to the 
people. The proposal would also require that the submission to 
the people be in such manner as the Legislature may prescribe. 

Both the Constitution and the proposal make a majority of the 
qualified voters who shall vote thereon the number necessary for 
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ratification. While the phraseology is slightly different, it is be­
lieved the substantial effect of both documents is the same in this 
regard. 

Both documents provide that if more than one amendment be 
submitted, they shall be submitted in such manner and form that 
the people may vote for or against each amendment separately and 
distinctly. 

In both documents there is a five-year limitation regarding re­
submission of an amendment or amendments. The phraseology in 
the Constitution is "no amendment or amendments shall be sub­
mitted to the people by the Legislature oftener than once in five 
years." The Summary at page 28, of the Commission's Report 
(p. 929) indicates that the proposed change in this regard clarifies 
the five-year Jimitation so as definitely to apply to the same amend­
ment or one dealing with the same subject matter. I believe there 
is no difference in effect between the two five-year limitation 
phraseologies, and opinions in the office of the State Attorney­
General as to the effect of the present limitation seem to corroborate 
this view. 

Summarizing, the outstanding differences which the Proposal 
would bring about would be that t)re submission would follow 
action by one Legislature instead of by two; the Proposal would 
require a two-thirds vote of each House at one session, while the 
Constitution requires concurrence of a majority in each House of 
two Legislatures; the Proposal would require that the amendment 
be submitted by advertising once only, while the Constitution 
requires advertisement for at least three months between the first 
and second Legislatures and the submission under the Proposal 
would take place at a general election instead of a special election. 

A study of Article IX of the Proposal will show that its 
provision that an amendment to be submitted shall be advertised 
once does not tend toward assuring consideration by the largest 
possible percentage of voters. Not only is this true because there 
is only one advertisement, but because under the terms of the Ar­
ticle that advertisement is to be made in the summertime during 
July or early August when many people are away on vacation 
and probably would not see the advertisement. The summary and 
explanation in the Commission's Report does not dwell on this 
circumstance, in fact does not mention it. What the summary and 
explanation says is that the general election at which the proposed 
amendment is to be submitted is to be held not less than three 
months after approval by the Legislature. That is undoubtedly 
true but it is not the whole story. 

Look at Paragraph 2 and you will observe that the one publi­
cation provided must he "not less than three months prior to the 
submission to the people." As already noted the submission is to 
be at a general election, and the proposed Article VIII, Paragraph 
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I would require that general elections be held on the first Tuesday 
after the first Monday in November. Paragraph 2 then would 
mean that the one publication could not be later than the date in 
August which is three months prior to the date of the general 
election. 

Then look at Paragraph 3 of Article IX of the Proposal and 
you will see that the general election at which the amendment is to 
be submitted must be "held not more than four months after the 
date of publication." Now four months before November is July. 
In other words, Paragraph 2 would require the publication to be 
not before the date of the general election. In short the net 
result of Paragraph 2 and Paragraph 3 is as I said before that 
the one advertisement would take place in the vacation period in 
July or early August. 

The comment of the summary that the submission will be held 
at the next general election to be held not less than three months 
after such approval by the Legislature, also deserves to be noticed 
more particularly. Remember that the Proposal, Article III, Sec~ 
tion I, Paragraph 3 would have the Legislature meet in regular 
session biennially on the second Tuesday in January and adjourn 
sine die not exceeding ninety calendar days thereafter. This means 
adjournment in the early part of April. Since the next general 
election would be in the following November, the submission wou~d 
be seven months after a regular session if the proposal for amend­
ment were approved at a regular session. If the appro'Val were 
early in the regular session, the interval between approval and sub­
mission at the general election would be longer. If a regular 
session ended without a proposal for amendm~nt, it would be at 
least two years before there could be any regular session to make 
proposals of amendments. 

Of course, the Governor could call a special session, but that 
too would be subject to the requirement that the advertisement 
take place in July or August in order to comply with Paragraphs 
2 and 3 of Article IX of the proposal. 

Under this proposed revised Constitution there would not be 
much time for the Legislature to consider amendments whether a 
regular session were employed or a special session. If the subject 
of amendment came up at a regular or ninety calendar day session, 
full consideration would be hampered by the fact that the Legis­
lature would have so many other things to attend to, such as work 
on the appropriations for a two-year period and consideration of 
the numerous other matters which had arisen in the two years 
since the last session and would be likely to arise before another 
sess10n. 

If a special session should be called to talk about amendment, 
it would have to talk fast since Article III, Section I, Paragraph 4 
would permit such a special session to last only fifteen calendar 
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days. I noticed that Dr. Miller this morning said something about 
the suggestion that a proposed amendment might wait thirty days 
before action on it. That doesn't mean he says this text does it, 
but that was one of the suggested changes that he thought was pos­
sible. Now, of course, if that were the idea, it couldn't take place 
at any special session because the fifteen calendar days of the 
special session would be up fifteen days before the end of the 
thirty-day waiting period that was mentioned. It seems to me 
that it is not the intent that the Legislature should think too Jong 
about amendments. 

When we recall the length of time it took the Commission on 
Revision to prepare and submit its Report and draft Constitution, 
it becomes apparent that it is important that the Legislature have 
time to consider. Perhaps it would be an improvement if provision 
were made more in line with the present requirement. Of course, 
the change, if made, to biennial election of the Legislature and 
biennial session would present a complication and would not 
permit the result of an election to guide the Legislature in the 
final determination of whether to submit an amendment or not. 
Nevertheless, it might be possible to make a provision whereby the 
same Legislature after having once approved a proposed amend­
ment could come back at some later period in special session after 
reasonable time for reaction on the part of their constituents for 
final determination as to whether to submit the proposed amend­
ments or not. 

Turning to the subject of the manner and form of submission 
which the fifth paragraph makes, it is observed that here is followed 
the same provision to be found in the present Constitution, namely, 
if more than one amendment be submitted, they shall be submitted 
in such manner and form that the people may vote for or against 
each amendment separately and distinctly. This seems highly de­
sirable, and much superior to the recommendation which the Com­
mission makes at page 11, of their Report (p. 912) for the sub­
mission of their revision in such form that the people will vote 
for or against the document as a whole. I have read numerous 
books on government but have yet to find one in which there is de­
nial of the view that revisions of State Constitutions submitted on 
an all or none basis are likely to be defeated through the combined 
efforts of elements objecting to particular provisions of the pro­
posed Constitution. 

I should next like to direct your attention to the fact that the 
Proposal omits something which it would do well to cover. It fails 
to make any provisions which would obviate future confusion and 
differences as to whether it is intended that the Constitution be 
hereafter changed in any other manner than by the precise 
method pointed out in the article relating to amendments. Reserv­
ing, if opportunity is at some time in the future presented, the 
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request to be allowed to say something about that, I may now say, 
without expressing any opinion as to what the law is in this regard, 
without fear of contradiction, that the subject is one on which 
there is great difference of opinion among lawyers and students of 
government. For example, I have a copy of a 27-page opinion by 
former Attorney General Wilson against the legality of any change 
except in the manner pointed out in the Constitution. On the other 
hand, there are articles in the New Jersey Law Journal by Circuit 
Court Judge Thomas Brown, 64 N. J. L. J. 105, and Mr. Atwood 
C. Wolf, 64 N. J. L. J. 177, which express different views. Like­
wise in 65 N. J. L. J. 365, there is an article by Mr. Arthur J. 
Edwards, who has spoken before us this morning, on constitutional 
methods for revision, which expresses views different from those of 
former Attorney General Wilson. In 36 N. J. L. J. page 7, it ap­
pears that former Justice Van Syckel held the ·dew that no change 
could be made except in the manner in which Article IX of the 
Constitution provides. In 64 N. J. L. J., page 305, Vice Chancellor 
Bigelow notes the scope of the debates on future amendments at 
the Constitutional Convention of 1844. He mentions some of the • views of the participants of that convention. The debates of the 
1844 convention are also reported in the Newark Advertiser on file 
in the State Library in the State House Annex. 

This by no means exhausts the catalogue of articfos and opin­
ions on the subject. In the face of all the conflicting views and 
opinions, it seems that if there is to be any revision of the Consti­
tution or any amendment of the article relating to amendment:;;, 
the same should contain such provisions regarding methods of 
change, revision or amendment that there could be no room in the 
future for the doubts and differences on the subject which now 
exist. 

'rhe view just expressed as to the desirability of a redraft of 
this article prompts further general observation as to provision 
for amendment. 

While Professor Walter F. Dodd in Illinois Constitutional Con.: 
vention, Bulletin No. 3 (Springfield, 1919), in recapitulating the­
various procedures in use for amendment of State Constitutions, 
indicates six methods of change, and the discussion in the Annals 
of the American Academy of Political and Social Science for Sep­
tember, 1935, goes into amendments and revisions of State Consti­
tutions quite fully, the methods in use can be boiled down to three 
principal classes. They are by: one, constitutional convention; 
two, legislative proposal and submission to referendum; and, three, 
by popular initiative. 

In New Jersey, the Legislatures of 1873 and 1894 authorized 
constitutional commissions to draw amendments which were to be 
reported to the Legislature, who in turn would submit the amend­
ments to referendum or not, as it chose. 
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In the 1873 proposal, the Governor was to appoint two members 
from each congressional district, and at that· time districts were 
set up in such a way that the small counties had more districts 
than the larger ones. The Commission of 1894 was .precluded from 
s_uggesting other changes than those which might affect the judic­
iary. According to Lee in "New Jersey as a Colony and as a 
State," none of the recommendations of the 1894 Commission were 
finally adopted. I think I noted that Mr. Edwards this morning 
stated that the Legislature didn't even give them the courtesy of 
a hearing on the thing, but anyhow they weren't adopted. In both 
cases the commissions were obliged to report to the Legislature. 

For reasons presently to be noted, it appears to me to be use­
less for proponents to have associations or societies for constitu­
tional convention or to try to get a constitutional convention in 
this State, based on population. Numerous acts for constitutional 
convention have been introduced. As frequently they have failed 
of passage. As we all know, the bill introduced by Senator Hend­
rickson for a constitutional convention to be held at Trenton on 
October 15, 1941, did not pass. 

In this connection let me quote "Modern Battles of Trenton," 
Volume 2, by William E. S'ackett. Said Mr. Sackett: 

" ... The recasting of the State's organic law has been 
always recognized by the seasoned politicians as a political 
and legislative impossibility. . . . And when Governor 
Wilson set out to throw away the old charter of 1844, which 
by giving each county one and only one Senator, makes the 
smallest county as potent as the largest in the State Senate, 
he entered upon a task that no one before him had ever 
undertaken with the hope of accomplishing it. Not except­
ing Sewell and Abbett, Governor Wilson is the most master­
ful force that has ever come into State affairs. But if his 
arm had been ten times as powerful, it would yet have 
lacked the strength to batter down this ancient refuge of the 
minority counties. 

Tradition, as well as love of power, rooted the adher­
ence of the lower-State Senators to the protection of the 
county system of S'enate representation. In the days when 
the Federal Union was being formed, New Jersey had balked 
at the effort to tempt her into the Federation because she 
was small and fearful of being overpowered in the Nation.al 
Legislature by the larger commonwealths in the pact; and 
it was in response to her insistence upon an equal voice wi~h 
the largest of them there that the basis of representation i:Q. 
the United States Senate is by States and not by people. 
The system by which each State, however small, has two 
votes in that House of Congress, and no State, however 
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large, more than two, became famous in the constitutional 
discussions of 1788 as the 'Jersey Idea.' 

And when the State entered upon the work of building 
a new system of government for herself in 1844, adherence 
to the 'Jersey Idea' of 1789 led to the establishment of the 
Upper House of the Legislature, on the same basis of eqnal 
representation for the counties." 

Although the Democratic platform in Governor Wilson's time 
had contained a plank for a popularly elected constitutional con­
vention, the project had no chance of success. The Democratic 
Senators from the small counties were still all in favor of con­
vention, but they could not agree upon the lines upon which it 
should be made up. 

Again I quote from Mr. Sackett's book: 

"In the ardor of the discussion it finally came to be 
questioned whether there was any legal way of giving the 
State a new Constitution. Where, for instance, did the 
Legislature get the power to order the tearing up of the 
Constitution that was the only warrant for its existence 7 
And, if it assumed it, who was authorized to declare the 
passing of the old and to promulgate the ·coming of the 
new? Attorney General Edmund Wilson made these in­
quiries pregnant with a written opinion that neither Gov­
ernor nor lawmakers were empowered to act-that the Con­
stitution itself provided the only means for its renovation, 
by amendments ratified by two Legislatures and then by 
the people. And when it was answered that the Legislature 
had started the movement that eventuated in the Constitu­
tion of 1844, reply was made that up to 1844 the State had 
had no Constitution that limited the powers of the Legisla­
ture, but was operating under a charter that still recognized 
the King's Sovereignty." 

A bill was introduced to call for a popularly chosen convention 
with representation from each county by delegates based on popu­
lation. The bill rested in committee. Governor Wilson called the 
Sena.tors of the rural counties into the Executive Chambers and, 
as Sackett puts it, "labored with them." Maybe somebody knows 
what it means when it says the Governor labored with them, but 
anyhow, that is what Sackett says that Wilson did with the Sena­
tors then. But they refused to consent to any population basis 
convention that would be sure to make a Constitution providing 
for a population basis Senate. Somebody suggested a compromise 
provision, that in voting on the clause in the new Constitution to 
fix the Senate representation the convention should vote so that 
all votes from each county should count as one vote. Again I 
quote Mr. Sackett: 
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"The compromise seemed to quiet the apprehensions of 
the objecting Senators. But it dawned on them later that 
a mere Legislature had no right to forestall the proceed­
ings of a convention of the sovereign people; and, even if 
it had and the popular convention were to throw its in­
structions to the winds, and were to vote each delegate 
separately, and consequently report a Senate reorganizatio,n 
on the population basis, what could be done about it 7 It 
would be an exercise of popular sovereignty that no Court 
would have the temerity, if it had the power, to dispute." 

rrhe rural counties came to the conclusion that the a1legr(1 
compromise safety clause was no real guarantee whatsoever. rrn~ 

Assemblyman who had introduced the original bill and the com­
promise withdrew the compromise and forced the vote on his orig­
inal bill. It passed the Assembly but in the Senate the Senators 
from Essex, Bergen, Morris and Passaic were the only ones to vote 
in its fayor. As Mr. Sackett concludes his chapter, "The adverse 
vote of the other seventeen Senators put it out of the way for the 
winter." 

There is no reason to suppose that the rural Senators of today 
are any less alert than were those of the past, and no reason to 
suppose that they are any more willing to jeopardize their strategic 
position by taking any chance on a constitutional convention. 

Accordingly, I think that anyone who hopes for a constitutional 
convention, chosen on a population basis, hopes in vain. 

Before leaving this sentiment of the rural sections I might 
note that in Macdonald on American State Government and Ad­
ministration, Elihu Root is quoted as having said at a New York 
State Constitutional Convention: 

"I insist that the small and widely scattered communi­
ties, with their feeble power comparatively, because of their 
division, shall by the distribution of representation, be put 
npon an equal footing, so far as may be, with the concen­
trated power of the cities. Otherwise, we never can have a 
truly representative and a truly republican government.'' 

Auel it is sometimes argued that the cities are more subject to 
regimented voting at the behest of a political machine than the 
rural regions, so that a large number of city votes sometimes indi­
cate less sober independent thought than a smaller number of votes 
from the rural regions. I merely record what the situation is with­
out expressing any personal views in these matters. 

Amendment by popular initiative is not likely to find favor 
in New Jersey for similar reasons. I noticed that Mr. Mill er men­
tioned this morning the possibility of having some petitions pre­
sented by people throughout the State to initiate amendment, but 
if provision were made for proposal by a percentage of popula-
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tion, the larger counties could produce the percentage and initiate 
a proposal to put representation in the Senate on a populatio~ 
basis rather than on a county basis, and this reason alone seems 
likely to be enough to prevent any popular initiative proposal 
from getting past the Legislature, and moreover, apart from any­
thing peculiar to New Jersey, experience under the popu1ar initia­
tive in other States since its adoption for statutes in South Dokota 
in 1898 and for constitutional amendments in Oregon in 1902, has 
not shown that it is any producer of political or governmental 
millenium. 

So, we have left legislative proposals as the only practical way 
for change in. New Jersey. It is not perceived that it makes any 
particular difference whether the Legislature gets its proposals 
from commissions on revision, from gubernatorial recommenda­
tions or conceives them itself. The essential things seem to be that 
the Legislature submit and that the people vote. 

The alleged desirability of eliminating the necessity for more 
than one legislative action upon a proposed amendment has been 
mentioned. Lincoln said, "You can fool all of the people some 
of the time and iSome of the people all of the time, but you cannot 
fool all of the people all of the time." And it might, as I have 
indicated before, be a good thing to give the Legislature an oppor­
tunity to retract, if it finds out it has been fooled by pressure 
propaganda in favor of a proposed change. 

We have a distinct illustration of how generally the people 
may be carried away with a particular idea in the case of NRA. 
For a time, blue Eagles were all around us. When a bill was in­
troduced in New Jersey to fall in line with the baby NRA, it was 
adopted. A little later it was with considerable satisfaction that I 
obtained from Judge Fake in the United States District Court for 
this District an opinion declaring the National Industrial Recovery 
Act unconstitutional (10 Fed. Supp. 1), and there were few who 
wept when about two months later Mr. Schecter's dead rooster 
knocked the Blue Eagle out with the unanimous vote of the United 
States Supreme Court. There is no guarantee that similar tem­
porary popular fancies might not arise in the future. This should 
be borne in mind in connection with the proposal that one action 
of one Legislature should be sufficient. The two-thirds vote, while 
some safeguard, against hasty thoughtless submission, may not be 
enough. It may be desirable to require a majority of the persons 
qualified to vote or a higher percentage of those actually voting 
in the referendum. 

I think the report of the Commission errs when it says that 
the procedure which precedes the action of the people on any 
change in the fundamental law should be made as simple as pos­
sible. It fails to recognize that fundamental principles are not as 
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changeable as summer winds and that a Constitution should not 
contain things that are more properly regulated by statute. 

Chief Justice John Marshall said in McCulloch v. Ma.rylarnd: 

"A Constitution, to contain an accurate detail of all the 
subdivisions of which its great powers will admit, and of 
all the means by which they may be carried into execution, 
would partake of a prolixity of a legal code, and could 
scarcely be embraced by the human mind. It would prob­
ably never be understood by the public. Us nature, there­
fore, requires, that only its great outlines should be marked, 
its important objects designated, and the minor ingredients 
which compose those objects be deduced from the nature of 
the objects themselves.'' 

With such a Constitution, the amendment method should be 
hedged about with such requirement as will prevent the sub­
mission of hasty ill-considered experiments based on theory and 
speculation. 

I too shall quote George Washington, who said in his farewell 
a(l<lrrss: 

" ... experience is the surest standard by which to 
test the real tendency of the existing Con~titntion of a 
conntry-that facility in changes upon the credit of mere 
hypotheses and opinion exposes to perpetual change, from 
the endless variety of hypotheses and opinion." 

While he was speaking of the Federal Constitution, the thought 
applies equally to a State Constitution. 

The Yoice of the people may be the voice of God, bn+. in the 
matter of constitutional amendment and revision safeguards should 
be provided to guarantee that what really speaks is the voice of 
the people and their considered judgment as to what is neees~ary 
and desirable. A change in our basic and fundamental law is too 
important to be rushed through without turning the ligh:; fnlly 
upon it. 

J\fa. CAVICCHIA: Mr. Chance, you have gone at length to raise 
cfoubts as to the method of revision, citing the difference~ of 
c11i11ion among authorities. 

MR. CHANCE: I have not expressed my opinion on that subject. 
I have said that that conflict makes it important that when they 
get up any new revision, they .put something in it that will make 
it so clear that everybody will know what it means and there 
'von't be conflicting views. 

MR. CAVICCHIA: Is there any doubt in your mind that tha 
people a re sovereign 7 

MR. CHANCE: Well, I argued at considerable length with yon 
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about that. I think I said they were, and you tried to tell me 
the Legislature was. 

MR. CAVICCHIA: Oh, no, don't you impute to me that state­
ment, because I tell you very emphatically the people are 
sovereign. Now, I ask you a question. Is there any doubt in your 
mind that the people are sovereign? 

MR. CHANCE: I have already said I agree with this clause in 
the front of the draft here and the one repeated in the present 
Constitution that says, "All political pov-rer is inherent in the 
people. Government is instituted for the protection, security, and 
benefit of the people, and they have the right at all times to alter 
or reform the same, whenever the public good may require it." 
I am not saying that isn't a sound political principle in this 
country. 

MR. CAVICCHIA: Is that your way of saying "yes," that the 
people are sovereign? 

MR. CHANCE: Yes, I say the people are sovereign, if you want 
a direct "yes" or "no." 

MR. CAVICCHIA: That is fine, because I had understood you to 
agree with that several weeks ago. 

MR. CHANCE : Then we are agreed on your understanding. 

MR. CAVICCHIA: Now, Mr. Chance, if the people are sovereign, 
then by any stretch of the imagination how could the people be 
limited to changing their form of government by the amending 
process? 

MR. CHANCE: Well, now, Mr. Cavicchia, I have twenty-seven 
pages of opinion here by Attorney General -Wilson of this State, 
in which he tells how that is so, and I have said I didn't personally 
want to express my opinion about that subject today because the 
proponents las.t week led me into the idea that we ought not to 
argue the legalities of the thing today, and I spoke with your 
temporary Chairman and it ·was then left that I wouldn't argue 
the legalities of it today at length, but that if opportunity pre­
sented in the future and I felt disposed to express any opinion, 
I might ask then for the privilege of expressing it. I have not 
given my opinion as to whether or not it is legal to revise it in 
the way that this Committee has stated. As far as I have gone on 
that is to point out to this Committee that there is now a great 
conflict of opinion and a lot of people say one thing, they can't do 
it, and a lot of people say they can, and that in the face of that 
conflict, in the face of those doubts and differences which now 
exist, when you do get up a revision, put in it something which 
will clearly indicate that you are going to have conventions if 
you are, or that you are not going to have them if you are not; 
that you are going to have initiative or that you are not. But at 
any rate, clarify the matter so that the next people who talk about 
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this thing will not have to ask one of the speakers the same ques­
tion you asked me. 

MR. CAVICCHIA: The point I make is that if the people have no 
right to change the Constitution, then how is putting it in this 
document going to correct that feature? If it is fundamentally 
right, it is fundamentally right. Mere inclusion of a formal state­
ment in this document certainly isn't going to clarify the situation. 

MR. CHANCE: A lot of other States have put in that they could 
have constitutional conventions. .At- lot of them don't have it, I 
suppose. I don't know how many there are that have it. Let me 
see-do I remember that? 

MR. EDWARDS: Thirty-six have it, and twelve have not. 
MR. CHANCE: There you have the answer. 
MR. CAVICCHIA: The point I make is this: If the people are 

sovereign, and I think we all agree fundamentally-

MR. CHANCE: We all say that we do, anyhow. 
MR. CAVICCHIA: Then, were the peop1e of 1844 more sovereign 

than are the people of 1942? 
MR. CHANCE,: To answer that one I would have to give an 

opinion. Would you like me to read-

MR. CAVICCHIA: No, I am familiar ·with that opinion. It is only 
one man's opinion, and I know the circumstances under which it 
was given. 

MR. CHANCE: He was Attorney General. Maybe his opinion 
ought to be worth more than that of the rest of us fellows around 
here. 

MR. CAVICCHIA: And the present Attorney General has given an 
opinion that has changed the interpretation of this amending 
clause which has stood for almost ninety years or more. Overnight 
he gave an opinion which changed the whole theory of limitation 
upon frequency of amendment, and I don't agree with this Attor­
ney General. 

MR. CHANCE: This Attorney General Wilson and the present 
Assistant Attorney General Backes have both rendered an opinion 
about that five-year business, that that means just the same as the 
revision provides. In other words, it is the same amendment. Some 
people undertook to say you couldn't put up any amendment­
if you had one, it is five years without any-but I think the 
opinion of the Attorney General, the present one, means the same 
as the Report of the Commission on Revision. 

MR. CAVICCHIA: That is his opinion. It is too bad he didn't 
go to the minutes of the Constitutional Convention as reported in 
the Daily Advertiser and to the whole argument concerning amend­
ments, and then I think they would have reached a different con­
clusion. But I would like to bring this out since you have touched 
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on the subject, that when Mr. Hornblower, who was. by the way 
Chief Justice of New Jersey, was asked the question as to whether 
the inclusion of a provision concerning amendments in the 1844 
Constitution would limit the method of changing the Constitution, 
Mr. Hornblower said, "If the gentleman will allow me, I will say 
that I have been thinking of that subject and am of the opinion 
that this report only provides a mode in which specific amend­
ments may be made, but the Legislature will still retain the power 
to call a convention to revi~e the Constitution." 

MR. CHANCE: Some of the other fellows at the same meeting 
expressed contrary views, didn't they? 

MR. CAVICCHIA: Mr. Hornblower was Chief Justice of this 
State, so I would like to believe in his opinion because I think he 
must have been schooled in the fundamentals of government per­
haps a little more than the other members who had contrary views. 

Now, let's go to the question you have taken up, the question 
of the smallness of the vote at these special elections. You have 
tried to show that the people are not interested in changing the 
Constitution. Do you know how many voters turned out for the 
ratification or rejection of the Constitution of 1844? 

MR. CHANCE: No, I have no figures on that thing. 
MR. CAVICCHIA: Well, for ratification, 20,276; for rejection, 

3,526. The point I want to make is this: It is a historic fact that 
people don't seem to come out, but that doesn't necessarily mean 
that these important questions should not be brought before the 
people. Now again, would you say that the fact that special elec­
tion days are not holidays may have some bearing on why so few 
people come out 7 

MR. CHANCE: I don't think that makes a bit of difference. I 
won't say quite as much as that. I think it does make some dif­
ference. The fact it is not a holiday makes a little difference. There 
are some people whose work is such that they are tired out at the 
end of the day and they can't get down to vote as easily as they 
could if it were a holiday. But I have observed that when people 
have a real kick, when people are really in earnest about some­
thing, they are going to go vote. But if the proposition or if the 
candidate is something they don't care anything about-it is all 
right if the thing gets over or it is all right if it doesn't get over­
they won't bother to go vote. On the other hand, if they are per­
fectly satisfied that it go either way, they won't bother to vote. If 
they don't care whether it goes one way or the other, they don't 
go out. I think that the question as to whether the people are 
really interested in the thing or not is whether they go out and 
vote, in a large measure. 

MR CAVICCHIA: Sure, but haven't we today means of communi­
cating to the people the importance of these problems., means that 
were not available in other years. Today we have the-

0 
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MR. CHANCE: I will tell you one of them. Here is one of them. 
I have before me a statement of the last meeting that we had 
here in a paper of a city of fifteen thousand people, and the 
publicity which we have of what took pJace here would indicate 
that only one man spoke-"Chamber of Commerce Official Speaks" 
-and it telJs what he said. But nobody else is supposed to have 
said anything, and you know how many people there were around 
here from the various municipalities, all of whom spoke against 
the thing. Still this great publicity produced only this one thing. 

MR. WATSON: A very discerning newspaper! 
MR. CHANCE: They got the right kind of a press release from 

Mr. Furman, who, by the way, I see is the publicity man on 
this-

MR. AMLICKE: Mr. Chance, stick to the article please. 
MR. CHANCE: Is my cross-examination ended? 
MR. CAVICCHIA: That is all I have to question. 
MR. AMLICKE: Are there any other opponents who wish to be 

heard? 
MR. BROWN : Yes. 

MR. AMLICKE: I have you registered as a modificationist. If 
there are no other opponents, I will now call on Mr. Brown who 
wishes to speak in modification of Article IX. 

MR. BnowN: To the Joint Legislative Committee for ascertain­
ing the sentiment relating to Constitutional Review. One of the 
outstanding reasons for revising the Constitution of 1844 is the 
cumbersome method of amending, as a result of which in 48 years 
proposed changes were under consideration 156 times but were 
approved by the two chambers only 14 times and in the entire 
lifetime of the Constitution resulted in amendments on only four 
occasions two of which had to do with horse racing. That this 
cumbersome method was the deliberate act of the Convention of 
1844 was evidenced by the protests against it voiced by Mr. Condit, 
a member of the convention who because of it resigned his mem­
bership and refused to sign the Constitution. No wonder that this 
Constitution of 1844 has been unable to meet the changing condi­
tions of the times. Because of this and other outstanding defects 
the Legislature authorized the Commission for Revision, whose 
Report this Committee is now subjecting to the inspection of the 
people. Reference to page 53 of that Report (p. 953) shows that 
the method of amending has been changed but little. 

The old method requires that the initial step be taken only 
by the Legislature. This is unchanged so that the people, if they 
wish to restrain an abuse of power by the Legislature, must still 
appear as suppliants before those who have abused it for permis­
sion to exercise their authority and stop the abuse. The fact that 
the people have no other recourse than thus to appeal to their 
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creature, the Legislature, is anomalous to say the least. Under 
the Federal Constitution the Legislative power is limited, neces­
sarily so, to a definite description of what it can do and the initial 
step in the process of adding to these powers can be taken by 
either of the two parties in interest, the Congress or the Legisla­
tures of the Slates. Compare this with the New Jersey Constitu­
tion under which the legislative power can do anything, with a 
few exceptions, and only one of the parties in interest, the legis­
lative power itself, can take the initial step to add another excep­
tion. Both parties, the Legislature and the people, the grantee 
and the grantor, the servant and the master, should have this 
power of initiative. 

The old method requires in the initial step, the favorable 
action of two successive legislatures agreed to by a majority of 
the members elected to each of the two houses. This has been 
changed in the Report requiring the favorable action by but one 
Legislature but agreed to by two-thirds of the members elected 
to each of the two houses. This change eliminates one impediment 
but sets up another and that other is a real impediment for as 
few as eight votes in the Senate can prevent approval, nor is it nec­
essary to cast negative votes; absence from the chamber or re­
fraining from voting will accomplish the same end. Thus in the 
Senate which if) denied the power to originate a revenue bill there 
is given to eight of its members the extraordinary power to kill a 
proposed amendment. It is possible for Senators elected by nine 
per cent of the population of the State to nullify the vote of those 
elected by the other ninety-one per cent. On such a serious occa­
sion as the impeachment of a Governor the prevailing vote in the 
Assembly is not two-thirds but a majority and yet two-thirds in 
each house is required to approve an amendment. 

The old method prohibits the submission of an amendment for 
ratification oftener than once in five years; this has been clarified 
in the Report to mean the same amendment but the lapse of five 
years has been retained although in practice it would be six years 
because with biennial sessions the Legislature would not be in 
session until the sixth year. 

Under the old method a delay in publication beyond the critical 
date of four months before election an amendment would at best 
have to carry over until the following year, or, in the opinion of 
some, it would expire. This has not been changed in the Report. 

Thus the Report of the Commission confirms and prolongs this 
stripping of the people of all but a shred of their sovereignty and 
faces them with the possibility of another century of impotence. 
There is only left the shadowy power to choose representatives 
who will do the people's will bnt this has not served them in the 
century past and is only a long time remedy at best, because of 
our party and parliamentary systems. The capacity of a few 
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members of the Legislature to control the whole process of amend­
ment should be taken from them. 

I suggest the following substitute for Article IX of the Report. 

"l. Any specific amendment or amendments to this Con­
stitution may be proposed in the Senate or General As­
sembly, and if the same shall be approved twice by the two 
chambers in joint session by a majority of the total members 
elected to the two chambers, with an interval of not less than 
ten calendar days between approvals, such proposed amend­
ment or amendments shall be entered on their journals with 
the yeas and nays taken thereon." 

The suggested action of the Legislature in joint session instead 
of each chamber separately gives equal value to each member's 
vote and tlte total vote is more truJy proportionate to the popula­
tion than when these representatives are divided into two groups. 

Voting twice with a sufficient interval insures against hasty 
action and legislative devices. 

This method of proposing an amendment is purposely made 
easier than that in the Report that it may not be used as a mere 
obstruction which was repeatedly the function of the old method. 
Making easier this part of the process, the proposing of an amend­
ment, will not act to either slow or hasten the other part, the 
ratification. 

"2. Any specific amendment or amendments to this Con­
stitution may be proposed by a petition of registered voters 
numbering not less than two per cent of the vote cast in the 
last preceding general election, and embodying such amend­
ment or amendments and such petition shall be mandatory 
upon the Legislature meeting in joint session, to act upon a 
resolution embodying the amendment or amendments, and 
if they shall be twice approved in the manner provided 
herein in the case of amendments proposed in the Senate 
or General Assembly, such amendment or amendments shall 
be entered on the journals of the two chambers with the 
yeas and nays taken thereon. 

3. Each petitioner shall sign a separate copy of the 
petition which shall state his or her residence and pla.ce of 
voting. The petition shall be presented to the President of 
the Senate and in such manner as to facilitate inspection." 

The proposal by petition makes it possible for voters to take 
the initiative but opens the door not too widely to alarm those who 
fear a flood of trivial amendments. The requisite two percent if 
based on a presidential election year, would number about 40,000 
and would require a considerable organization and be costly; there 
would have to be a real demand for the amendment to secure so 
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many names. Though this method is mandatory on the Legislature 
only to vote upon the proposal and carries the initiative no further, 
yet it will subject the proposal to the deliberative process which 
it is not possible for the people to employ and prevent the defeat 
of a proposal without due consideration. As a collateral effect it 
will tend to restore the dormant power of the people by energizing 
the declaration that all political power inheres in them and will, 
by setting the finger of restraint upon the legislative power, give 
new life to representative government. 

"4. Proposed amendments shall be preferred as to argu­
ment and disposition." 

Making amendments preferred legislation is warranted by the 
necessity of meeting the requirements of the critical dates for 
publication, etc., and by the ease otherwise of putting it aside until 
too late and thus delaying it for two years. 

"5. The Legislature shall publish any approved amend­
ment once in at least one newspaper of each county, if any 
be published therein, not earlier than four months before its 
submission to the people and not later than one month before 
such submission. 

6. Approved amendments which have been published 
as required by this section shall be submitted to the people 
nt the next following general election. Submission shall be 
in such manner as the Legislature shall prescribe. If more 
than one amendment be submitted they shall be submitted 
in such manner and form that the .people may vote for or 
against each amendment separately and distinctly. The 
same amendment or one effecting the same change in the 
Constitution shall not be submitted to the people more often 
than once in four years." 

The provision for publication not earlier than four months 
nor later than one month before submission gives the officials 
concerned ample time to do this and the shorter interval is ample 
notice, too, in these days of highly developed means of com­
munication. 

"7. The legality of the act of ratification shall not be 
questioned because of the method of proposing and pre­
senting an amendment to this Constitution or a revision 
of it." 

In order to meet objections that have been voiced in this 
present instance, the legality of the accomplished fact of ratifica­
tion is declared. Ratification is an exercise by the people of their 
sovereignty and is not dependent upon any of the preliminary 
steps leading thereto. It is the final act and not the preliminaries 
that ordains and establishes. 
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"8. Every ratification vote shall be canv~ssed by a com­
mittee appointed by the President of the Senate and the 
Speaker of the General Assembly and the said committee 
shall hold public sessions daily for that purpose until its 
task is finished; PROVIDED that if such canvass is not fin­
ished within six months the vote as returned shall prevail. 
If a majority of the qualified voters who vote thereon sha11 
approve and ratify any amendment to, or revision of this 
Constitution it shall become a part thereof after the vote 
has been canvassed as herein provided. Not more than fifteen 
days nor less than ten days before a ratification election is 
to be held a notice shall be mailed to every registered voter 
in the State and such notices as are returned shall be de­
livered to the committee for canvassing." 

No greater electoral crime can be committed than a fraud in a 
ratification election. Every voter in the State is concerned with 
every vote cast; all practical means should be taken to prevent 
the will of the people from being defeated. A canvass of the vote 
should be mandatory and have the permanency of a constitutional 
requirement. It presents another hurdle for the political boss 
and if backed with adequate punishment may prove effective 
against such a high-jacking as has been threatened against this 
work of the Revision Commission. 

The notice sent by mail has proven effective in tracing fraud. 

"9. The Governor shall not have any power to approve 
or veto any resolution or bill for amending the Constitu­
tion." 

The Governor's power to approve or veto proceedings for con­
stitutional changes is now neither affirmed nor denied. It has 
been questioned in this and other States and to remove any doubt 
it should be denied. 

1\1R. AMr,rcKE: Are there any other modificationists who wish 
to be heard? If not, that will conclude today's hearing. The Com­
mittee wishes to thank you for staying without recess for lunch. 

May I ask the assembly whether there is any reason for a pub­
lic hearing on Article X, "General Provisions"? I am just trying 
to find out whether or not we should have a hearing set aside for 
Article X, which is "General Provisions," and Article XI, which 
is "Schedule." 

MR. BROWN: I would like to speak on it, but can't I file my 
statement with the stenographer instead of speaking before the 
Committee? 

MR. AMLICKE: If you wish, sir. Are there any others who wish 
to be heard on either article? 
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MR. BERGER: The State Chamber will not wish to be heard on 
those two. 

MR. A.l\ILICKE: 'l1he Committee will go into executive session to 
decide when we will have the next hearing. It appears that a 
promise has been made that we shall hear those who couldn't be· 
here on the article concerning the judiciary. Announcement will 
be made through the public press. We may or may not have the 
hearing next Wednesday, but that will be announced. 

The hearing now stands adjourned. 

(Adjournment.) 
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BRIEFS AND COMMUNICATIONS SUBMITTED AT THIS SESSION. 

STATE OF NEw YoRK No. 1891, INT. 1546 

IN SENATE 

March 12, 1942 

Introduced by MR. ·WILLIAMSON-read twice and ordered 
printed, and when printed to be committed to the Committee on 
the Judiciary. 

CONCURRENT RESOLUTION OF THE SENATE AND ASSEMBLY 

Proposing an amendment to Article XIX of the Constitution, in 
relation to amendments to the Constitution by petition and vote of 
the people. 

Section 1. Resolved (if the Assembly concur), that Article 
XIX of the Constitution be amended by adding a new section, to 
be S'ection IV, to read as follows: 

4. In addition to the methods provided in the preceding sec­
tions of this article for amending this Constitution, the people 
themselves may by petition propose any amendment thereto. 

The wording of any such proposed amendment shall first be 
submitted to the Attorney-General. Within thirty days after such 
submission the Attorney-General shall render to the person sub­
mitting it his advice as to the form of the proposed amendment 
and its suitability to accomplish its purpose. 

Within two years after any proposed amendment has been 
submitted to the Attorney-General and his advice has been re­
ceived thereon, or after thirty days from the time of such sub­
mission if the advice of the Attorney-General has not been re­
ceived, a petition for such amendment may be circulated and 
filed with the S'ecretary of State under the conditions hereinafter 
set forth. If a petition meeting the required conditions is so filed, 
the Secretary of State shall transmit the amendment proposed 
therein to the Legislature at the opening of its regular session in 
the calendar year following. 

The Legislature shall consider the amendment and each of the 
two houses shall take a roll call vote on it without change not 
later than the conclusion of the first regular session after the 
one to which it is first transmitted. If both houses agree to the 
amendment without change at the same session and agree to it a 
second time at the first regular session of the Legislature there­
after following an election of the members of the Assembly, the 
Secretary of State shall submit it to the voters as an amendment 
proposed by the Legislature as provided in Section I of the article. 

If, however, the Legislature shall fail to agree to the proposed 
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amendment a first time before the conclusion of the ,first regular 
session after the session to which it is first transmitted or if, hav­
ing agreed to it a first time, the Legislature shall fail to agree 
to it a second time at its first regular session thereafter at which 
it is authorized to a.ct thereon, a supplementary petition for the 
proposed amendment may be circulated and filed with the Secre­
tary of State under the conditions hereinafter set forth, and there­
upon the Secretary of State shall submit the proposed amendment 
to the people for their approval or rejection at the first general 
election whiclr occurs after the calendar year in which the supple­
mentary petition is filed and also after the first general election at 
which the Legislature could have submitted it to the people as its 
own proposal after the transmittal of the proposed amendment to 
it as a result of the original petition . 

.Any such proposed amendment shall be submitted to the 
people in the manner prescribed by law for the submission of 
amendments originating in the Legislature except that it shall be 
described as ".A proposed amendment of the Constitution insti­
tuted by petition." If a majority of the electors voting thereon 
in the city of New York and also a majority of the electors voting 
thereon in the State outside the city of New York shall approve 
any such amendment and if the number of electors in the whole 
State so approving shall be at least equal to one-fifth of the votes 
validly cast for candidates for the .Assembly at the regular election 
of .Assemblymen occurring in the same year, or in the next preced­
ing year if no regular election of .Assemblymen occur in the same 
year, it shall become a part of the Constitution from and after 
the first day of January next after such approval or at such later 
time as may be prescribed in the amendment. 

If provisions of two or more constitutional amendments ap­
proved by the people at the same election are in conflict, the pro­
visions of the measure receiving the largest number of affirmative 
votes at such election shall prevail to the extent of such conflict, 
except as provided in Section III of this .Article . 

.An original petition as provided for in this section must be 
signed by at least two hundred fifty thousand qualified electors of 
the State and a supplementary petition by at least one hundred 
fifty thousand such electors who did not sign the original petition . 
.All such electors must be persons registered to vote within the 
State at the general election next preceding the affixing of their 
signatures to the petition. Not more than one-third of the signa­
tures required for an original or supplementary petition shall be 
counted from the signatures of residents of any one county and 
not more than one-half from the signatures of residents of any one 
city. Every original petition must contain the signatures of at 
least five hundred qualified electors from each of three-fourths of 
the counties of the State and every supplementary petitiop. the 
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signatures of at least three hundred qualified electors from each of 
such number of counties. No supplementary petition shall be 
signed until the session of the Legislature to which the amendment 
for which it is circulated is first transmitted and also the first regu­
ular session thereafter haye both adjourned without agreeing to 
the amendment a first time or, if the Legislature agree to the 
amendment a first time, until the first regular session thereafter 
following an election of the members of the Assembly has ad­
journed without agreeing to the amendment a second time, and no 
supplementary petition shall be filed with the Secretary of State 
more than fiye years after the filing of the original petition. An 
original or supplementary petition may be circulated in several_ 
parts, each of which shall contain the full text of the proposed 
amendment, and any number of such parts may be filed together 
or separately. This section shall be self-executing, but the Legis­
lature may pass la-ws not inconsistent therewith for its proper en­
forcement and regulating the manner in which it shall be applied. 

No. 2. Resolved (if the Assembly concur), that the foregoing 
amendments be referred to the first regular legislative session con­
vening after the next succeeding general election of members of 
the Assembly and, in conformity with Section I of Article XIX of 
the Constitution, be published for three months previous to the 
time of such election. 
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BRIEF PRESENTED BY NEW JERSEY FARM BUREAU AND NEW JERSEY 

S'TATE GRANGE TO THE JOINT LEGISLATIVE COMMITTEE TO STUDY 

THE REPORT OF THE COMMISSION ON REVISION OF THE. NEW 

JERSEY CONSTITUTION. 

Trenton, New Jersey 
August 26, 1942 

To the Members of the Joint Legislative Committee: 
The change suggested in the first paragraph of the Commis­

sion's Report requires that all officials shall be chosen at general 
elections. This seems wise. Should there not be, however, some 
provision making certain in emergencies, the filling, temporarily, 
of vacancies, either through executive appointment or in some 
other way? 

The change suggested in the second paragraph makes impos­
sible at special elections the submission of questions upon which 
the electorate is to decide. Is this really important? Of course, 
generally, special elections are not desirable. But is it not a proper 
legislative function? And may there not be emergencies when 
such elections are necessary? If the provision is of enough impor­
tance should there not be power somewhere to meet such emergen­
cies? We do not commend the custom prevailing in many juris­
dictions of legislative "declarations of emergencies," whenever a 
Legislature desires to do something unauthorized, or of doubtful 
authority. We do not think, as some do, that there can be such 
power inherent in any Legislature. Such powers are simply sur­
vivals of despotic states. Nor should constitutions confer blanket 
powers to declare emergencies. But they justly may be declared 
upon express constitutional authorization, and this, it would seem, 
might be a justifiable case. If the suggestion appears otherwise 
desirable we think it should include a provision to this general 
effect. 

Another suggestion of chang·e in this paragraph is one not made 
by the Commission. It relates to the limit of residence for voting. 
Has not the time long past when the reason for a year limit on 
residence within the State before voting ceased to exist; if ever 
there really was a valid reason? Its effect is to deprive almost 
everyone moving into the State of a vote for that year. The only 
limit necessary, or as we think desirable, is one sufficient to prevent 
fraud. The limit fixed upon registration is, or should be made, 
sufficient for that purpose. Even the five-month limit for county 
residents seems more than necessary. If the largest possible elec­
torate, within the limits of honest elections and competent electors 
is desirable, and we think it is, present restrictions seem inexcus­
able. We commend this matter to your serious consideration. 

Another original suggestion regarding Paragraph 3, is the in­
clusion of new matter. Should not the Constitution define "resi-
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dence"? There always has been conflict of opinion, both popular 
and juridical. Should "residence" be regarded synonymous with 
"home," or with "domicile," or with "abode"~ To what extent do 
these several words express the same idea? Is one's residence where 
he spends the major part of his time? Is it where he may chance 
to be for the time being, whether the time be longer or shorted Is 
it where some election officer or some petty judge may say it is Y 

Or is it where, as some of the older people used to think, one sleeps, 
or eats, or where his washing is done? If either of the last-men­
tioned rules should be applied now-a-days, many would vote from 
public restaurants or from public laundries. Yet, if the other 
alternatives mentioned were to be carefully considered they would 
appear only a little less absurd. The earlier cases, as we under­
stand, held a voter's residence to be where he hims.elf publicly de­
clared it to be, and when once so established, it remained fixed until 
a public declaration of change had been made. It seems now, how­
ever, that other opinions have received judicial acceptance, and in 
some States also legislative sanction. In the interest of uniformity, 
as well as of honest elections, a definition of "residence" seems a 
proper constitutional provision. 

Fourth. We commend the Commission's suggestion relatinlj to 
the provisions regarding the voting of persons previously convicted 
of crime. If anything in the present Constitution is archaic it 
certainly is the provision making the law as it appeared in the 
statutes at the time of the adoption of the Constitution, regarding 
the eligibility of persons as witnesses, the test of disqualification. 
Whether making of "crimes at common law" the test, as the Com­
mission suggests, is the best that can be done we are not sure. 
We do fear that it, too, may not reflect the most mature thought. 
It, too, may be found too indefinite. But clearly it is superior to 
the existing provision, and, at the moment at least, we have no 
better suggestion. Perhaps a better one may occur to you before 
your work is completed. 

We have another criticism to the language of this paragraph. 
It is in line with one made in our first memorandum. It relates to 
the careless use of words, survivals of words of despotism, wholly 
inappropriate in Constitutions of limited States of sovereign citi­
zens, unwisely still in common use. The earlier criticism referred 
to the us.e of the word "privileges'' in the Bill of Rights; this one 
to the "rights" of electors and the "rights" of suffrage. Such words 
should not be used in charters of free citizens. Probably few other 
words or .phrases have been more misused. Clearly there can be no 
"right" of suffrage in a limited State-in a limited purpose cor­
poration of any sort. "Suffrage,'' "voting," impose "obligations" 
and "duties," and obligations and duties only. There is no element 
of a "right"-either inherent or acquired, but just the opposite. 
Voters act only as fiduciaries, as one rendering a service to others. 
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They do not act as principals, but as representatives, as one exe­
cuting a trust, not exercising a right. The sooner there is popular 
recognition of the true nature of the office of elector, the sooner 
we shall have more truly republican States and more honest cor­
porations of all kinds. This will imply, also, more honorable pub­
lic officers, more honorable corporate officers generally. There is 
not time, of course to elaborate here upon these fundamental prin­
ciples. Though it would be worth the time to do so. But the prin­
ciples not only are sound and we believe vital, not only to the long­
continued maintenance of limited States, but to all other corporate 
enterprise. Some day these principles will be recognized. Should 
we not promote the coming of that day by making the language of 
our public documents conform to the true spirit of our institutions~ 
We may do so in this instance by substituting the words "shall 
perform the duties of an elector" for the existing words "shall 
enjoy the rights of an elector." 

The fifth and sixth paragraphs of the Commission's Report 
seem desirable. 

Respectfully submitted, 

NEW JERSEY STATE GRANGE 

D. H. Agans, Master 
NEW JERSEY FARM BUREAU 

H. Earl Probst, Secretary 



546 Morning Session, August 26, 1942 

STATEMENT OF THE COMMUNIST PARTY OF NEW JERSEY 

HEARINGS ON ARTICLE VIII OF PROPOSED REVISION 
OI!' NEW JERSEY CONSTITUTION 

Our comments on Article VIII again will be few and brief. 
Most of the provisions merely re-state long-established practice 
and procedure as to elections and suffrage. Not that we should 
take our right of suffrage for granted. There is a great section of 
our land where this fundamental ·democratic right is denied to 
millions of native-born Americans. The vicious poll tax, coupled 
with fake literacy tests and supplemented by unbridled terrorism 
serve to bar from the ballot boxes of our Southern States those 
whose color or economic circumstances make them "unworthy" of 
sharing democracy with the powerful reactionary minority now in 
power. It is fitting in these times when the issue of free elections 
is being decided with bullets on the field of battle that we be 
reminded that we in New Jersey cannot take our liberties for 
granted. It is also proper to call upon our representatives in Con­
gress and in the Legislature to do their part to end the menace of 
poll tax, lynching and terror which too long has disgraced our 
country but which today is undermining our unity and gravely 
endangers a victorious war effort. 
.. Article VIII, Paragraph 2 would limit referendum on all ques­
tions to the general elections. We submit that there may be situa­
tions and issues of such immediate public import as to make im­
perative special elections at which such questions may be sub­
mitted to the people. Recommendations we have made in previous 
hearings would require possible special elections for the operation 
of the initiative, referendum and recall as well as in the event of 
the death of the Governor. 

In the discussion of the legislative article we made proposals 
as to the method by which members of the Legislature should be 
chosen. To implement these proposals we would add in Article 
VIII the necessary paragraphs either to establish Assembly Dis­
tricts according to population based on latest census figures, or to 
establish proportional representation. 

Paragraph 3 establishes the age of 21 as the minimum for 
voting. While ruled out from consideration at this time by your 
Committee since it would be inconsistent with our Federal Con­
stitution, we would like to voice a thought we believe merits con­
sideration by all Americans. We witness today the heroic wartime 
role of young men and women between the ages of 18 and 21. Mil­
itary and naval authorities are unanimous in the opinion that 
young men of this age have the steadiest nerves, display the great­
est courage and can undertake the most difficult missions. It is no 
exaggeration to say that now, more than ever, the fate of our 
country rests with our youth. Why then, should not citizens of 18 
be granted the right of suffrage? The traditional argument of 
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youth's immaturity and inexperience is no longer valid, we main­
tain. Our country, which pioneered in the development of demo­
cratic government, could examine with profit the splendid contri­
butions, both in peace and war, of the youth of our ally, the Soviet 
Union, where there is universal suffrage for all over 18 years of 
age. We look forward to this advance throughout the world as part 
of the century of the common man heralded by our government 
leaders. MANUEL CANTOR, 

Legislative Representative Communist Party of New Jersey. 

STATEMENT OF THE' COMMUNIST PARTY OF NEW JERSEY 

HEARINGS ON ARTICLE IX OF PROPOSED REVISION 
OF NEW JERSEY CONSTITUTION 

Abundant proof has been adduced in these hearings attesting 
to the great difficulty encountered over the last 100 years in pass­
ing amendments to the present Constitution. The difficulty cer­
tainly cannot be laid to any absence of need for effecting changes. 
The principal barrier was the awkward undemocratic method pro­
vided for the amendment process. The proposed revision of the 
amending article is no great improvement. It falls far short of 
the much more democratic provisions in numerous other State Con­
stitutions. 

We propose that a constitutional convention be provided every 
ten years. If needed at other times, the convention can be con­
vened whether by legislative action subject to referendum by the 
people or by an initiative petition and referendum. Eleven States 
now provide for initiative for constitutional amendments, a method 
which we also suggest in addition. 

The single method provided by Article IX is itself much too 
circumscribed. The vote for legislative approval should be by 
simple majority not by two-thirds. The provision for public ad­
vertisement should stipulate "at least once in at least one major 
newspaper in each county." We are mindful in this regard to a 
recent experience in connection with one of the earlier of Mr. 
Foran's milk hearings. 

As we construe the language of Paragraph 3 it would limit the 
real consideration of amendmentS' to a period of four months in 
two years. The rest of the term only discussion could take place. 
We would eliminate this unnecessary restriction. We would do 
the same in Paragraph 5 which limits the submission of the same 
or similar amendments to the people to once_in five years. 

We can explain a desire to restrict and limit the amendment 
process only as an expression of a fear of the people which the 
Communist Party does not for one moment share. 

MANUEL CANTOR, 
Legislative Representative Communist Party of New Jersey. 



PUBLIC HEARING 

September 17, 1942 

Morning Session 
on 

Proposed Revision of the New Jersey Constitution 
Article V. "Judicial" 

The J oiut Legislative Committee appointed pursuant to Senate 
Concurrent Resolution No. 19, passed June 15, 1942, convened in 
the Assembly Chamber in the State House at Trenton on Thursday, 
September 17, 1942, at ten-thirty o'clock A. M., for the purpose of 
holding a Public Hearing in connection with the Proposed Revision 
of the New Jersey Constitution (1942,) pursuant to announcement 
previously made. 

The following members of the Joint Committee were present: 
Hon. Lloyd L. Schroeder (presiding), Hon. Edward J. O'Mara, 
Hon. John M. Summerill Jr., Hon. H. Rivington Pyne, Hon. Man­
field G. Amlicke, Hon. Dominic A. Cavicchia and Hon. Mildred A. 
Preen. 

The Chairman opened the hearing and the hearing proceeded 
as follows: 

l\1R. SCHROEDER: We will open the hearing as scheduled on Arti­
cle V, the Judicial Article of the Proposed Revision of the New 
Jersey State Constitution. 

At this time I would like to appoint a Committee of our Con­
stitutional Hearing Committee to call on the Governor and escort 
him to the Assembly Chamber, and I herewith appoint Senator 
O'Mara from Hudson and Assemblyman Cavicchia from Essex. 

Governor Edison was then escorted into the Assembly Chamber 
by the Committee. 

It is my honor and privilege to present to you the Governor of 
the State of New Jersey, the Honorable Charles Edison. 

GOVERNOR EDISON: Mr. Chairman and Members of the Com-
mittee: 1 

It is one of the most important privileges and dutie~ of citizen­
ship to take part in constructive discussion of the basic law of our 
State. I welcome this opportunity to appear here to discuss con­
stitutional revision. If the pressure of duties on my office had per­
mitted, I should have enjoyed participating as a citizen in your 
weekly hearings on each of the Articles of the Proposed Revision 
of our Constitution. I feel, however, that as Governor I have a 
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special duty to speak, not only for myself, but also for the long 
line of holders of the office. 

I am, therefore, going to ask you to try for the moment to think 
of me not as Charles Edison, but impersonally as the voice of the 
many Governors who have tried, in spite of great handicaps, to 
serve the people under the 1844 Constitution. 

For more than seventy years, dissatisfaction with the working 
of the Constitution drawn up in 1844 has been chronic. Let me 
testify, first, in the language of New Jersey's Civil War Governor, 
Joel Parker. Governor Parker paid his respects to the Constitu­
tion of 1844, in his annual message (January 14, 1873) in the fol­
lowing words: 

"The present Constitution of the State of New Jersey 
was adopted nearly thirty years ago. The convention by 
which it was framed was composed of able men, among 
whom were many distinguished jurists, and the work which 
came from their hands was thought to be as good as human 
wisdom could devise; but experience proves that with in­
creasing population, wealth and enterprise, and with new 
subjects of legislation constantly arising, some amendments 
of our organic law are needed." 

Since Governor Parker's time, twenty men have been elected 
Governor. Of this number, more than one-half are on record, 
either in official documents or in published statements, as recog­
nizing the need for further substantial changes in our 1844 Con­
stitution. 

Repeated unsuccessful attempts have been made by way of the 
cumbersome method of submitting specific amendments to carry 
out some of the objectives that these Governors had in mind. 
R~form of our antiquated and intricate sy,stem of courts, extension 
of the terms of the Governor and of the legislators, and other 
important changes of a fundamental character, have failed of real­
ization. At least eight Governors have concluded that the best way 
to give the 1844 Constitution the modernization which it required, 
was by a general revision. 

Governor Robert Green, in his inaugural message in 1886, 
speaking in the light of the experience of the Constitutional Com­
missions of 1873 and 1881, urged the need for a revision of the 
Constitution. 

Asking how this was to be accomplished, he answered: 

"The plan of a Commission has been tried-it is far from 
satisfactory. The only method, reading the whole case, is 
by a Constitutional Convention." 

Governor Green's advice went unheeded. Another futile com­
mission reported and further attempts at piecemeal amendment 
collapsed. 
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Consequently, Governor Franklin Murphy in 1905 reminded 
the Legislature in these words that: 

"It is now more than sixty years since there has been a 
Constitutional Convention in this State. Amendments were 
made by vote of the people upon recommendation of a com­
mission in 1875, and upon legislative resolution in 1897. 
Attempts have been made to effect other changes from time 
to time, but have failed. A representative body chosen by 
the people, with responsibility to the people alone, has not 
considered the whole subject of constitutional law since 
1844. In that period the population has multiplied nearly 
five times, the relations of the State Government to the Fed­
eral Government and to the citizens have changed; business 
conditions have been revolutionized; legal methods are no 
longer the same; taxation is greater and more varied in ap­
plication, and the State ·as our fathers kne\Y it has altered 
in all respects. It is my belief that the time has arrived 
when a representatiYe Constitutional Convention should be 
summoned to giYe the people the opportunity to revise their 
fundamental law." 

Once more, the voice of the Governor was ignored. 
Attempts to secure fundamental constitutional changes advo­

cated by Governor Stokes and Governor Fort also ended in failure. 
Governor ·woodrow Wilson, therefore, echoed the long experi­

ence of his predecessors when he advocated general revision by 
convention. 

Governor Wilson said : 

"The Constitution of the State needs reconsideration in a 
score of parts, some of them of the first consequence. No 
doubt, its provisions were considered wise and suitable at 
the time of its adoption, but that was quite two generations 
ago and the circumstances of our life have altered funda­
mentally within that time, politically, socially, economically. 
I urge upon you very earnestly indeed the need and demand 
for a Constitutional Convention. The powers of corrupt 
control have an enormous and abiding advantage under our 
constitutional arrangements as they stand." 

We know that this attempt also failed. 
The need for revision continued, however, and increased in 

intensity. 
Fourteen years later Governor A. Harry Moore, in his annual 

message to the Legislature in 1927, reechoed the pleas of his 
office. 

He said: 

"I am opposed to piecemeal changes or amendments to 
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our Constitution. That instrument is so archaic and so in­
adequate to meet the conditions of the present day as to 
require a complete revision. That can only be effectively 
secured through the medium of a Constitutional Conven­
tion, and I urge upon you the creation of the necessary 
agencies to formulate a complete, whole and harmonious 
program making the required changes in the organic law." 

rrhe case was never put more succintly than in these words I 
have just quoted from Governor Moore. 

Advocacy of a constitutional revision did not originate with 
me. Students of government, members of the Legislature, and 
State officers have also been conscious of this need. The more 
deeply they have become acquainted with our 1844 Constitution, 
the stronger has been their appreciation of the necessity for re­
rnmping it. 

We Governors can testify from personal experience that our 
98-year-old Constitution fosters wasteful, complicated, and irre­
sponsible State Government. 

The need for revamping our state executive department and 
our judicial systems is most obvious. The need cannot be met 
without thoroughgoing revision. 

Then, too, without a general revision, the Legislature cannot 
be freed of the burdens of annual elections, or from inappro- · 
priate executive duties; nor can it be given adequate powers of 
investigation or provided with the proper pay. 

Your committee will remember that I advocated a Constitu­
tional Convention just as earlier Governors. But the Legislature 
disagreed with me. Instead of providing for a convention it 
passed a resolution, which I approved, setting up The Commission 
on Revision of the New Jersey Constitution. 

This Commission consisted of seven members; two appointed 
by the President of the Senate; two by the Speaker of the House; 
two by the Governor; and the seventh was chosen by the other 
six members. May I emphasize for the record that this commission 
plan was the plan of the Legislature and not the original plan 
of the Governor. 

Let me say here that I think they did a very good job. They 
met every week, and they put in long hours in study and discus­
sion. Without receiving any compensation, aside from the satis­
faction that comes from the performance of a public service, they 
worked conscientiously to perfect a satisfactory report. The re­
sult is not perfect, of course, but it is infinitely better than the 
1844 Constitution. Here and there in the new document are pro­
visions I might object to, or you might. But the over-all judgment 
on the work of the Commission must be that their unanimous 
report stands as a landmark in the history of constitutional prog­
ress in New Jersey. 
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I have given most serious consideration as to whether this 
whole matter of revision should be postponed for the duration. It 
is my considered judgment that in the midst of a great world 
war, upon the outcome of which the future of the democratic form 
of government is at stake, we can make no greater contribution 
to our form of government than to do our part here in New Jersey 
in improving our own instruments of democracy. This action is 
imperative so that future citizens may obtain efficient service and 
simple, prompt justice under a less complicated and less expensive 
State Government. These results can only be obtained by a 
thoroughgoing revision. A series of makeshift amendments cannot 
do the job, as our history clearly shows. 

There is a most solemn obligation upon us to correct the serious 
deficiencies of our Government, so that when our soldiers return 
home they will find that we have not failed to do our part to make 
this a better State in which to work and live. 

They must not be able to point a finger at us and say, "While 
we were away risking our lives for democracy, you people back 
home in New Jersey sat down and did nothing to make democracy 
more efficient and workable. You did nothing to preserve the 
kind of democracy that is worth risking our lives to preserve." 

There will be many problems of reconstruction after the war. 
These can be more quickly solved if there is not superimposed 
upon us at that time the additional problem of modernizing our 
State Government. 

I wish to make clear to the members of this Committee and to 
the citizens of this State that my strong recommendation that our 
State Constitution should now be modernized, will not be of the 
slightest advantage to me personally. As Governor I will not 
benefit from the additional powers which will be vested in tht 
executive under the proposed new Constitution. By the time such 
a new Constitution is in operation, my term of office will have 
ended. I do not, however, want future Governors and future Legis­
latures to suffer under the ineffective and irresponsible govern­
ment imposed by the 1844 Constitution. 

I personally will not derive any special benefits from a simpler, 
more expeditious and less expensive system of justice in this State. 
These are benefits that will accrue to the rank and file of all our 
citizens, many of whom are inarticulate, many of whom, because 
of the pressure of their everyday work, have been unable to attend 
your Wednesday hearings. 

Thousands of our citizens sense and know that there is some­
thing vitally wrong in our State Government. They may have 
difficulty in understanding exactly what is wrong. Even the ex­
perts are sometimes baffled, although in this case there is remark­
able agreement on the broad outlines of what needs to be done. 
It is therefore incumbent upon the Legislature and the Governor 
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to give guidance, direction and leadership to a sound and effective 
modernization of our State Constitution. This is a matter in which 
we have more experience and fuller knowledge than the average 
citizen. 

The voters have elected us for the very purpose of giving 
guidance in governmental matters. They did so at the recent elec­
tion under the solemn promise of both major parties to do some­
thing about constitutional revision. They have a right to expect 
leadership in this matter from us. It is our solemn duty to give it. 

The record shows that capital and labor, individuals and civic 
groups, organized and unorganized voters, have taken active, posi­
tive, and favorable interest in the hearings of your committee. 
The matter has been widely discussed outside this. chamber. There 
has been almost unanimous newspaper support for revision. 

If the opponents of the change in the 1844 Constitution are 
sincere in their contention that there is insufficient interest in a 
constitutional revision and that the people of New Jersey do not 
want to revise the 1844 Constitution, then I challenge them to test 
their sincerity and their contention by a showdown at the polls in 
November; I challenge them to aid in seeing to it that this show­
down is truly representative of the people and not just the ex­
pression of the henchmen of political machines ; I challenge them 
to place on the ballot the simple question which they have tried 
to hide ; I challenge them to get a "yes" or "no" vote from each 
voter in November on the question : 

"Shall the 1943 (167th) Legislature be directed to sub­
mit for the people's adoption or rejection at the 1943 gen­
eral election a revised Constitution, altered or revised as 
the Legislature deems the public good requires?" 

If the people of the State show by their votes that they do 
want an opportunity to pass upon a reformed Constitution, then 
the next Legislature will have most of the year to study the record 
of your hearings; to weigh all the factors involved in every pro­
posed change; to examine not only the proposals of the Commis­
sion, but also any other suggestions that may be advanced. 

During the year, popular education in constitutional problems 
may be continued. 

Constitutional reform is not a partisan issue. It should not 
become material for party politics. A Constitution is not a matter 
for .political advantage, but it is a document intended to last for 
years to come. Because of the present interest in constitutional 
reform, our generation has an extraordinary opportunity to pro­
vide a more efficient and responsible State Government for future 
citizens of New Jersey. We have a duty to democracy that we 
must not shirk. 

I am confident that your Committee will recommend that this 
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question be placed on the ballot in November. If you do, it is 
my firm belief that the work of your Committee will stand side 
by side with the work of The Commission on Constitutional Re­
vision and will be another important milestone in the reform of 
the 1844 Constitution. 

MR. SCHROEDER: Governor Edison, the Committee is very 
happy to have you here this morning, and certainly wishes to ex­
press to you its appreciation. Thank you very much. 

We will proceed to hear the proponents of Artjcle V who did 
not have an opportunity to express their opinion before this Com­
mittee. The first speaker will be Mr. Walter J. Bilder. 

MR. BILDER: Members of the Committee, ladies and gentlemen: 
I am in favor of the provisions of the proposed new Constitu­

tion on the subject of judiciary, and I desire to speak on two 
phases of that matter, one concerning the Court of Errors and 
Appeals, and the other concerning the proposed merger of equity 
and law systems. 

Three structural features of the Court of Errors and Appeals 
combine to make it probably the most extraordinary and anomal­
ous tribunal in the land. These features are : 

(1) Its numerous membership, unlimited by any con­
stitutional provision; 

(2) The inclusion in its composition of the entire mem­
bership of an inferior tribunal which is subject to its re­
view; and 

(3) The constitution of almost one-haJf of its member­
ship by persons left free to pursue their private gainful 
occupations and not required to be specially qualified for 
judicial office by legal training or experience. 

Endowed with such a combination of organic infirmities, a 
Court might be thought destined to an extremely brief existence. 
The endurance of our Court of Errors and Appeals for nearly a 
century, seems, therefore to defy the laws of reason and common 
sense. 

But, as history teaches only too well, the laws of reason and 
common sense count for little in the mortality of social institu­
tions. The truth is that, from the mere fact that it exists, it 
forms part of a status quo, a social institution derives a seeming 
naturalness and rightness that wins for it the stout allegiance of 
all but the most critical and astute members of society. It is on 
this account principally that those persons who have a special in­
terest in the perpetuation of an institution, a private stake in its 
survival. find it so easy to establish for it a good title to its place 
in the existing social scheme. 

Nevertheless, the stubborn survival-power which an institution 
acquires from this primitive source is vulnerable to one technique 
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of criticism, and that is the technique of historical examination; 
for by this method is revealed whether its seeming qualities of 
naturalness and rightness are inherent in the institution or are 
merely imputed to it. Let us, therefore, submit the Court of Errors 
and Appeals to a brief historical examination, to find out, in the 
vernacular, "how it got that way." 

In 1702 the "Instructions" of Queen Anne established ill New 
Jersey a Court of Appeals consisting of the Governor and his 
Council. This was, so to speak, a small-scale reproduction of the 
British Court of Appeals, which for a long time had consisted of 
the King in Council. Those colonial officials continued to com­
prise New Jersey's highest Court until 1776, when New Jersey 
ceased being a British Colony. In that year the State's first Con­
stitution provided for a Court of Appeals composed of the Gov­
ernor and the Legislative Council, the upper house of the Legisla­
ture. This change altered the Court of Appeals in form but not 
in substance, for the Legislative Council was invariably chosen 
from the same class and type of persons which had supplied mem­
bers to the Colonial Governor's Council, namely, men of wealth 
and prominence. All of these officials were chosen annually; the 
Council by the people and the Governor by the Legislature. This 
appellate body continued to exist until 1844. In that year the 
present Constitution was adopted and it created the Court of 
Errors and Appeals as it exists today. 

Out of the records of the convention which framed that Con­
stitution and created that Court in 1844, certain major facts 
emerge. 

1. The general demand for a reconstruction of the Court of 
Errors and Appeals in 1844 arose chiefly, if not solely, from the 
fact that the Court was composed of persons who were (to quote 
Chief Justice Hornblower) "elected on political grounds * * • 
elected as politicians but never as judges." "The Court," said he, 
"has become a by-word. * * * They (the Judges) may be ap­
proached by everybody ·without any delicacy of feeling. Family 
friendship, prejudices and partialities influence them. * * * In 
more than half of the cases which have been decided in that Court 
for forty years past * * * the ca1lses have not been tried but 
the parties or the tribunal from which the appeal has come." The 
Court, to quote Mr. Green, was one "in which politics mingle" 
and "from its peculiar organization, party first must touch it." 

2. The popular demand for a reconstruction of the Court of 
Appeals did not arise from the fact that the Court was a body 
of laymen. On the contrary, the forces of tradition and custom­
born prejudice created a strong presumption in favor of a lay 
composition of the Court, and placed upon those who advocated 
the inclusion of lawyers in the Court the burden of justifying 
:mch an innovation. Thus, the propriety of having laymen as 
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members of the new Court was freely conceded by Chief Justice 
Hornblower. Voicing his expectation in that regard, he said : 
"Who will be selected~ Our farmers, mechanics and merchants­
men of intelligence, experience and character." "Give me,'' he ex­
claimed, "a judge of the greatest acquirements in the law-a Stock­
ton, Marshall or Washington or one who is no lawyer at all but 
full of sound common sense and integrity of purpose * * * We 
have men in whom I have confidence and whom I revere who 
have never read Blackstone or opened the pages of a law book." 
l\fr. Thompson (a lawyer) acknowledged readily that "in a mere 
matter of dollars and cents, a lay Court of Appeals could no 
doubt decide as well as the Judges of the Supreme Court," but 
not so in cases involving questions of constitutional law. 

On the other hand, the lawyer-delegates in the convention felt 
called upon to put forth the most strenuous arguments to show 
the desirability and the advantage of introducing into the Court 
persons whom the lay delegates continually and with invidious 
intent referred to as "legal gentlemen." How formidable and 
bitter was the opposition they had to over~ome, is attested by 
samples of the hostile sentiment. Thus Mr. Ogden said: "It is 
said upon the other side of the question * * * that the Court in 
the last resort should be divested of members who may be led away 
by the technicalities of the law." "Legal gentlemen," said Mr. 
Ryerson, "are too apt to be prejudiced by technicalities instead of 
by reason and law''; and he urged that the Court of Appeals 
should be composed of the Chancellor and six laymen. Said Mr. 
Ewjng: "I am not willing to ascribe all the talent and virtue to a 
particular profession." Said Mr. Stokes: "The gentleman seems 
to think that the law is reduced to a science and if this Court 
is eomposed of members of the profession, all one has to do is to 
put a cause in it and it will come out all right." Mr. Naar insisted 
that, since Supreme Court Judges often differ as to the law, there 
was no "safety" in having them in the Court of Errors; and he 
made his sentiments perfectly clear by declaring: "I go to a 
lawyer for his opinion and not for justice." Mr. Parker took 
vigorous exception to the view that "no one is fit to be a judge 
but a member of the Bar"; and he defiantly declared: "The Bar 
shall not govern the whole State while I can prevent it." The 
final action taken at the convention on this matter still showed an 
irreducible minimum of insistence on a lay court, as indicated by 
the impressive vote of eighteen to thirty-five. 

3. None of the delegates in the convention ever suggested that 
the size of the new Court of Appeals was a matter to be considered. 
Indeed, the point was made emphatically in favor of the new 
Court, by Mr. Ogden, that it would be smaller than the existing 
Court (which had nineteen members) and therefore would be 
more economical. S'aid he : "I am willing to go before the people 
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on this ground." The proposed new Court, be it noted, would only 
have twelve members, since there were only four associate Supreme 
Court Justices in 1844. 

4. None of the delegates in the convention objected to the in­
clusion of the members of the Supreme Court in the Court of 
Appeals on the score of its logical incongruity or psychological 
disadvantage. So far from that being the case, the Supreme Court 
Justices were taken for granted as the best material available for 
the highest Court, if the latter Court was to include "legal gentle­
men" in its membership. What is more, the services of the Supreme 
Court Justices upon the Court of Errors and Appeals were con­
sidered to be all the more acceptable because those services could 
be had without additional expense. Said Mr. Ogden: "I consider 
that the cheapness of the system * * * will recommend it to the 
people. * * * There a.re but six judges who are to receive pay and 
that is to be a per diem allowance." (He was here referring to 
the six lay judges.) Mr. Marsh advocated the proposed Court "as 
being economical and a saving upon the old system of $2,000.00 
per annum." How influential in the convention was the consid­
eration of economy, is evinced by the fact that the original con­
stitutional provisions for the appointment of an additional 
Supreme Court Justice was struck out by amendment, although 
it was recognized that, to quote Mr. Van Arsdale, Chairman of 
the Committee on Judiciary, 'There are not now Justices of the 
Supreme Court enough in proportion to the amount of business 
carried on.'' The sponsor of the amendment said that if the addi­
tional Supreme Court Justice were appointed "the people will 
say it is only for the creation of fat offices." 

5. It was the intention and expectation of the framers of the 
new Constitution that the six judges to be specially appointed 
would never be lawyers. This is the true significance of the con­
stitutional provision for the per diem compensation of those judges. 
They were to be part-time judges. They were to be, as Chief 
Justice Hornblower said: "farmers, mechanics and m€rchants." 
As Mr. Ogden said: "they were to be selected from the body of 
the people." As other delegates expressed it, they were to be the 
"people's representatives" upon the Court. In truth, these six lay 
judges constituted one of the two components of what might be 
called "the great compromise" of the convention; the other com­
ponent consisting of the professional members of the Court. And 
in this connection be it noted, incidentally, that these two compo­
nents were then in numerical balance, since there were six lay 
judges as against the Chancellor, the Chief Justice and four asso­
ciate Supreme Court Justices. (No explicit advertence to this bal­
ance, however, appears in the debates in the convention.) 

6. To the lawyers in the convention, the improvements of the 
new Court of Appeals over the old one were apparently so dazzling 
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as to blind them to its patent imperfections. Chief among these 
improvements was the introduction of "legal gentlemen" into the 
Court, whereby it was enabled to administer justice according to 
law, through the fact that some of its members, at least, would 
know the law. Of the old Court of Appeals, Mr. Green had ex­
claimed: "Has anyone heard a decision of the Court of Appeals 
cited as authority? Has that Court ever settled one principle of 
law or equity?" Another improvement welcome to the lawyers 
was the fact that the new Court, not being like the old one subject 
to a change of personnel" with each annual election, had "stability" 
and would therefore tend to uniformity of decision. Finally, and 
of supreme importance, was the fact that the new Court fitted 
completely into the constitutional scheme of a "separation of 
powers." Especially, in this connection, the new Court would not 
contain members who would have to pass. on the constitutionality 
of laws which they themselves had helped enact. In the brilliant 
light of these accomplishments, it is understandable that the 
lawyers in the Convention of 1844 should fail to note the imprac­
ticability of a Court whose size was unreasonably excessive to 
begin with and was constitutionally capable of unlimited enlarge­
ment, and that they should fail to be struck by the logical absurdity 
and psychological harm of including in the Court of Appeals all 
the members of a lower tribunal which was s'ubject to its review. 
As to the provision for a lay component of the Court, perhaps it is 
to be suspected that the lawyers. at the convention anticipated that 
feature would undergo the neutralization in practice which a num­
ber of the lay delegates expressly apprehended. But misgivings as 
to the intellectual and moral ability of a man to sit as judge upon 
the highest court part of the time and to follow his own private 
gainful pursuits for the rest of the time, seems never to have en­
tered the minds of any of the delegates, lawyers or laymen. To 
them, apparently, sufficient unto their day were the evils in the 
court which they had actually experienced; and, pre-occupied with 
those evils, the delegates failed to conceive or to forsee the new 
evils implicit in their own handiwork. 

This summary historical review yields conclusions that s.eem 
highly relevant and useful to the present purpose. These conclu­
sions are: 

( 1) That the present structure of the Court of Errors 
and Appeals represents first, an epoch-making effort, in the 
language of Chief Justice Hornblower, to remove the mem­
bers of the Court of Errors and Appeals "from the com­
mon platform of everyday politicians," and represents, 
second, a revolutionizing overthrow of the ancient idea 
that the supreme judicial power should be lodged ex officio 
in the possessor or possessors of supreme political authority. 
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More than this, it does not represent, in terms of social and, 
in particular, juristic progress. 

(2) That the present structure of the Court of Errors 
and Appeals is in large part the embodiment of inept his­
torical survivals, and in its entirety is a conglomerate of 
incongruous ideas fused together by the heat and pressure 
of a strenuous and urgent compromise. 

These conclusions may perhaps tend to clear away some of the 
underbrush which now impedes the pathway to a single-minded 
and well-conceived reconstruction of our highest court. 

And now I ask leave, if I haven't exceeded my allotment of 
time, to add a few words on the subject of merger of the Court 
of Chancery and the law court, which I have not prepared in 
advance. I am in favor of the merger of the equity and law 
courts of this State as proposed in the new Constitution, and I 
wish to make several points in support of my position. 

1. It is not a fact now that the law courts and the court of 
equity in this State are separate and distinct. They are merged 
in the New Jersey Court of Errors and Appeals, and have been, 
since 1844. That court reviews law and fact in equity suits and 
as everyone knows, no important litigation in the Court of Chan­
cery ever fails to reach the Court of Errors and Appeals. We 
haven't got a separate and distinct equity system apart from the 
law system in this State. They are merged. Let the truth be 
known. 

2. The original separation of. the Court of Equity from the law 
courts in this State is owing to the historical fact that under the 
first Constitution in 1776, the Governor constituted the Chancellor. 
As I recall it - my recollection may be faulty here - it was not 
until 1799 that provision was made for appeal from the Chancellor 
to the Court of Errors and Appeals. Thus, it is clear that the 
separation of the two juristic systems until then was not grounded 
in any legal policy or public policy or social wisdom, but purely 
a historical acceptance. 

3. In the debates in the Convention of 1844, there was a great 
deal of debate on this matter of proposal to merge the systems, 
and there was tremendous sentiment in favor of merging the 
Court of Chancery with the law courts. The principal argu­
ment, as I recall it, made against it was the argument that­
I think this was made by Chief Justice Hornblower, who was 
most competent to speak on the subject-that the law judges did 
not know any equity law. Today that is just plain nonsense. 
The law student who goes to law school gets a course in equity 
as thorough and complete as he does in the common law, and no 
judge sitting in the law court today would permit anyone to say, 
to his face at least; that he didn't know equity law. So much for 
the historical reason. 
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Finally-more points might well be made-the traditional hold 
which the supposed-I say "supposed" because I say it isn't true 
that there is a dual system here-the traditional hold which the 
supposed dual system of law and equity has upon the predisposi­
tions of much of the Bar of this State is owing largely to the 
personal eminence of the line of learned and illustrious members 
of that court in the past. I wish I could elaborate upon that; I 
won't take time to do it. It needs only to be mentioned that I 
think the affection of the older members of the Bar in favor of 
the Court of Chancery is most strongly grounded in the fact that 
we have had such illustrious members of the Court of Chancery. 
Is that a reason for keeping the two systems apart? Is New Jersey, 
with four million men and thousands of lawyers, incapable of pro­
ducing good law judges who would also know the law of equity? 
Can one name a member of the Court of Chancery more illustrious 
in the field of equity than Chief Justice Beasley was in both equity 
and law, or Mahlon Pitney? Of course, we have had illustrious 
common law lawyers and men who have sat on the Court of Errors 
and Appeals and decided equity law as well. 

I thank you. 
MR. SCHROEDER: Mr. Paul. 

MR. PAUL: I would like first, Mr. Chairman, to give the Com­
mittee the benefit of a statement from former Judge Black, which 
will be read by Mr. Mortimer Eisner. 

MR. EISNER: Mr. Chairman, may I just say that Mr. Justice 
Black has been a Justice of the Supreme Court of this State and 
also a Judge, for many years, of the Circuit Court. With this 
short letter which I would like to read, I should like to incorporate 
in the record the report of a committee of the New Jersey State 
Bar Association on the judiciary amendment of 1909, which Mr. 
Justice Black sent me. The letter is addressed to me, dated Sep­
tember 14, 1942. 

"My dear Mr. Eisner: 

I received a copy of the proposed New Jersey Constitu­
tion which you kindly sent me, with a request that I send 
you in writing my views as to Article V, Judicial. I am, 
with this, sending you a printed statement, a written state­
ment by me in reference to the proposed judicial amend­
ments of 1909. Article V is somewhat more comprehensive 
and radical than the amendments of 1909, but for the pur­
pose of this dicussion they may be considered from the 
same point of view. My subsequent service in the Circuit 
Court and as Justice of the Supreme Court amply demon­
strates, to my satisfaction, the soundness and desirability of 
the present proposed judicial amendments, Article V. 

It may not be amiss to recall the creation and structure 
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of the Court of Errors and Appeals, which was created 
under the Constitution of 1844. At that time the Supreme 
Court consisted of four .Justices and a Chief Justice, a Chan­
cellor, and six judges appointed for six· years; as no case 
on appeal could be brought before the court, except from 
the Supreme Court or the Court of Chancery, when one or 
more of those judges would be disqualified from siting, the 
six judges appointed would always be in the majority. 
While no qualification is required, they were for many years 
all laymen, i.e. not lawyers. From the creation of the Court 
there always have been in the Supreme Court one or more 
judges of long service, lawyers of learning, industry and a 
high standard of public duty, who guided the court and 
largely controlled the decisions, thereby gaining the confi­
dence of the public; othenvise, the court would have been 
like a boat without a rudder, in a sea of legal confusion. 

One other point not germane to these amendments is the 
fact that in the case of In Re Hague, 150 Atlantic Rep., 
the Court held that the Legisiature had no power to in­
vestigate the alleged misconduct of municipal officers, that 
this was the exclusive province of Grand .Juries. 

·This decision of the Court of Errors and Appeals should 
be annulled, the funcfams of the Legisiature should not be 
limited by the courts except by an express constitutional 
mandate. 

My reading of the proposed Constitution, Article II, 
Section II, and Article X, Section II, rectifies and covers 
this point. 

I am sincerely, 
CHARLES C. Br.,AcK." 

IssuED BY THE SuB-COMl\HTTEE m-. CoMM:ITTEE OF NEw JERSEY 

STATE BAR ASSOCIATION ON JUDICIARY AMENDMENT, 

Jur,Y, 1909. 

Co::vr:l\HTTEE 

Charles H. Hartshorne, Chairman ..................................... T ersey City 
Charles E. Hendrickson Jr., Secretary .............. 15 Exchange Place 

Jersey City 
H. C. Pitney .......................................................................... Morristown 
Bennet Van Syckel .................................................................. Trenton 
J. Kearney Rice ............................................................ New Brunswick 
Alan H. Strong ............................................................ New Brunswick 
John S'. Westcott .............................................................. Atlantic City 
George lVI. Shipman ............................................... : ................ Belvidere 
Chauncey G. Parker .................................................................. Newark 
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Nelson Y. Dungan .................................................................. Somerville 
Thomas E. French ...................................................................... Camden 
Craig A. Marsh .... : ................................................................... Plainfield 
Isaac W. Carmichael .......................................................... Toms River 
Alfred E. Skinner ...................................................................... Newark 
Winfield S. B. Parker ...................................................... Long Branch 
Francis B. Lee ............................................................................ Trenton 
Eckard P. Budd ................................................................ Mount Holly 

S'uB-CmvrMITTEE 

Charles H. Hartshorne John S. Westcott 
Charles E. Hendrickson Jr. Francis B. Lee 
H. C. Pitney Bennet Van Syckel 

The following article by Circuit Court Judge Charles C. Black 
was written and published by him before the appointment of the 
sub-committee. The committee calls special attention to it as giv­
ing valuable information repecting the character and effect of the 
Judiciary Amendment and because the office of Circuit Court 
Judge, which Judge Black holds, will be abolished by the proposed 
amendment at the expiration of his term. 

(From the Jersey City Eve·ning Journal, June 24, 1909.) 

"I have been asked to give a concise statement of the 
proposed constitutional amendments affecting the judicial 
system of the State to be voted upon by the people on the 
fourteenth of September next. As these proposed amend­
ments are not a political issue such a statement can be made 
for publication without violating that unwritten and good 
old time-honored principle observed in New Jersey that 
judges should refrain from participating in the turmoil of 
political discussion. 

What the Judicial Ame·ndments Propose. 
They propose that : 

The judicial power shall be vested in a court for the 
trial of impeachments, a Supreme Court, County Courts 
and such other Courts inferior to the Supreme Court as 
may be established by law, which inferior courts the Legis­
lature may alter or abolish as the public good may require. 

The Supreme Court shall be organized in three divisions, 
namely, The Appeals Division, presided over by a presiding 
justice styled a "Chief Justice" ; the Law Division, presided 
over by a president justice styled a "Presiding Justice"; 
and a Chancery Division, presided over by a presiding jus­
tice who shall be styled the "Chancellor." 

The Appeals Division shall consist of the Chief Justice 
and six other Justices of the Supreme Court. 

The remaining Justices shall be assigned to the Law or 
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Chancery Division, as the business of the court may require. 
The Appellate Division shall have and exercise the ap­

pellate jurisdiction, and such original jurisdiction as may 
be incident to the complete determination of any cause on 
review. 

The Law Division shall exercise the jurisdiction hereto­
fore possessed by the Supreme Court and Circuit Courts, in 
accordance with rules of practice and procedure prescribed 
by statute, or in the absence of statute by the Supreme 
Court. 

The Chancery Division shall exercise the jurisdiction 
heretofore possessed by the Court of Chancery and the 
Chancellor, in accordance with rules of practice and proce­
dure prescribed by statute or, in the absence of statute, by 
the Supreme Court; but the Justices of the Division shall 
be under such .control and supervision by the Chancellor 
as shall be provided by the Supreme Court. 

The Supreme Court may provide by rule for the trans­
fer of any cause or issues from the Law Division to the 
Chancery Division, or from the Chancery Division to the 
Law Division of the Supreme Court, or from the County 
Courts to the Law Division or the Chancery Division of 
the Supreme Court, and for the giving of complete legal 
and equitable relief in any cause to the Court or Division 
where it may be pending. 

The Chancellor and Chief Justice of the Supreme Court 
and the Vice-Chancellors and Associate Justices of the 
Supreme Court in office, when these amendments take effect, 
shall be Justices of the Supreme Court until the expiration 
of their respective terms. 

To those familiar with the judicial system of the State, 
it is clear that if these amendments. are adopted by the 
people, they will abolish a long list of existing courts, viz., 
the Court of Errors and Appeals, the Supreme Court, the 
Prerogative Court, the Court of Chancery, the Circuit 
Court, the Common Pleas Court, the Court of Oyer and 
Terminer, and the Court of Quarter Sessions, and substitute 
in their place a Supreme Court composed of three divisions 
with appellate, common law, and chancery jurisdiction, the 
same as now exists in the several courts abolished, and 
county courts. 

A common law suit, or a suit to be tried by a jury, 
then as now, may be brought either in the Supreme Court, 
tried at the county seat with a jury, or in the County 
Court. The procedure shall be in accordance with the rules 
of practice and procedure prescribed by statute, as now or, 
in the absence of statute, by the Supreme Court, a most im-
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portant provision for the prompt and effective disposition of 
litigation, because the court itself is the best qualified ex­
pert body to regulate the mere formal procedure of a law 
suit developed by actual experience as observed in the trial 
of cases. This is modeled after the present English system. 

What Will the State Gain? 

First-Reasonable certainty as to jurisdiction by the 
court of the proposed litigation, which now is confused and 
uncertain in a considerable class of litigated cases, some­
times requiring a protracted litigation to ascertain whether 
the litigant is in the right court before the real controversy 
over the subject matter of the law suit is actually commenced. 

Second-A greater elasticity and flexibility in the formal 
procedure. The unwary and inexperienced cannot be so 
easily checkmated; the court itself will have the power to 
prescribe the practice and procedure in the absence of a 
statute. 

Third-Greater simplicity. 
Fourth_:_Preventing unnecessary delays on appeal. One 

appeal only from the trial court; now there may be two in 
a large class of cases, in which the litigant of moderate 
means predominates, one by writ of error to the Supreme 
Court and then a second appeal by writ of error to the 
Court of Errors and Appeals. So now two appeals may be 
had in some cases from the Orphans' Court. 

Fifth-A greater volume of business can be transacted 
by the same number of judges than is now possible. This 
wi11 be true especially in the Appe11ate Court, and in those 
parts of the State where the trial work is congested the 
judges can be readily adjusted to the business. 

Sixth-The sweeping away of many of the ~eaningless 
cohwebs which hang over the courts and the unnecessary 
formalities. 

Seventh-By those who have made the calculation, it is 
said that it ·will be a saving to the State of $35,000 per year 
for judges' salaries. 

Eighth-The proposed amendments will give unity and 
balance to the judicial system of the State, which now is 
top-heavy, and the duty to- see that the judicial work of 
the State is properly carried forward will be lodged in 
one court, and that court will have the power to have it 
done, and it cannot evade responsibility. 

Ninth-They leave untouched the method and procedure 
of administering equity and common law, separate and by 
different. judges, according to the long established practice 
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in New Jersey; also the Orphans' Court and the Criminal 
Courts except in name, presided over by the '.same judges as 
now, the County Judge, and they leave also untouched our 
present excellent system of District Courts, giving the 
Legislature power, as now, to establish or abolish inferior 
courts. 

All this is but saying that the proposed judicial amend­
ments are in the line of progress, though conservative, for 
a progressive growing State for the purpose of expediting 
justice. The northern part of the State is gaining in popula­
tion, which will bring increased litigation. The proposed 
amendments represent the conservative and best digested 
thought of the State after ten years of discussion and agita­
tion, having received the sanction of two consecutive 
Legislatures. 

What Opposition, if any is there to the Judicial Amendnrnnts? 

None that has been openly stated; undoubtedly prefer­
ence will always exist for a different system than tlie one 
proposed, owing partially to a thorough and accurate knowl­
edge of the subject, and partially to that feeling that wliat 
has been good enough in the past should not be clrnHged ; 
but the real opposition, if any, should and will come from 
those litigants-aggregations of wealth-who find in tlie 
present confused system of courts a ready and powerful 
weapon in the hands of trained and skillful lawyers to tire 
their less fortunate adversary by appeals, delays, 1mcer­
tainty and confusion, until the deserving litigant may be 
ready to take what is offered in settlement, without much 
regard for the justice of his demands. This class of opposi­
tion, if any, will not assert itself in the open, but will use 
the inertia and indifference of the people, aided by in­
dividual opponents, and doubtless under cover of some 
organizations, to accomplish the defeat of the amendments. 
If there is one thing more important than another for the 
State to provide, it is that the means of obtaining justice 
should be prompt and expeditious, with no unnecessary 
delays and uncertainty. It is believed by those who have 
given the subject the best thought that the adoption of 
the proposed judicial amendments will greatly aid in this 
object and tend to keep New Jersey up to her ideal stand­
ards of Jersey .Justice. 

MR. PAUL: Mr. Chairman and Members of the Committee, I 
would like to call next on Mr .. Richard Hartshorne, Judge of: the 
Court of Common Pleas of Essex County. 

MR. HARTSHORNE: '~New Jersey has more kinds of courts than 
any other State * * *. Our system of courts at present is the most 
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antiquated and intricate that exists in any considerable community 
of English speaking people (not alone in America but throughout 
the world) * * *. Its fundamental architecture is English of the 
Fourteenth and Fifteenth Centuries.'' Those are not the words of 
one of the present proponents of changing our State Constitution. 
They were uttered before most of these estimable gentlemen had 
graduated from grammar school, let alone become interested in gov­
ernmental matters. They appear in a little volume published in 
1905, which I hold in my hand, entitled "Courts and Procedure in 
England and in New Jersey," which compares our "curious old 
judicial system," as this volume says, with those of our sister 
States and that of England, a country which has long since mod­
ernized its ancient and complicated judicial setup, upon which ours 
has been based since early colonial days. 

As a single instance of its antiquated architecture, and not the 
most important one by a long shot, note that one set of our judges, 
such as the writer, sits in no less than five different courts. Three 
of them try cases of the same general kind, criminal, and bearing 
such historically interesting but esoteric and anachronistic title as 
Oyer and Terminer-I doubt if most of you gentlemen can tell 
us accurately what that means-Quarter Sessions, and Special 
Sessions. Another, the Court of Common Pleas, tries both civil 
and criminal causes alike, criminal in the broad sense of the term, 
while the last, the Orphans' Court, is occupied but little with the 
affairs of orphans as that term is generally known. But this com­
plicated situation which I have seen to be confusing and costly to 
legislators, lawyers and laymen, is relatively unimportant com­
pared with the antiquated and complicated architecture of the 
rest of our court system, which others have discussed so fully that 
I will not take your time further in that regard. 

Furthermore, various defects in the New Jersey legislative and 
executive structure have become apparent to me over a period of 
many years, during the course of my lectures on constitutional law 
at the New Jersey Law School and during the course of my work 
on Interstate Cooperation throughout the States of the Union. It 
was therefore a distinct pleasure to read the report of the Com­
mission on the Revision of the New Jersey Constitution and to 
find that our antiquated, cumbersome court system had been sim­
plified in a most logical way, and that, in addition, outstanding 
defects in our legislative and executive structure had also been 
overcome. The legislative provisions, for instance, for biennial ses­
sions, successfully adopted, and with such relatively few excep­
tions, by our sister States, and let me stop right here-I am 
inclined to think, gentlemen, that most of us confine our attention 
as to what is right and wrong in governmental matters to the 
Hudson on the east and the Delaware on the west, and that we 
do not stop to consider that there are forty-seven of our sister 
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States which have learned something during the course of the last 
hundred years and more since our Constitution was adopted, and 
if we look to them, as. I have perforce had occasion to do on many 
occasions, I think we may find some improvement, and we cer­
tainly will find that forty odd of them differ with us in our bien­
nial sessions. Again, the correlative with the biennial session, but 
modest increase in the terms and salaries of our legislators, the 
creation of a Legislative Council, which is now beginning to sweep 
the country itself, so essential to a constructive legislative pro­
gram, are all admirably contained in this Proposal. The executive 
provisions increasing the term of the Governor and placing on 
him both full power and at the same time full responsibility to 
the people for all administrative action by the State seem equally 
valuable. Provisions of similar importance pro bono publico are 
included in other of the proposed articles. 

Of course, the proposed Constitution is not perfect, and if de­
sired, I have certain suggestions which I might make at an appro­
priate time in that regard, but it seems to me, gentlemen, that we 
are not so much faced here with the question of how this particular 
proposal may be improved. "'We are faced here primarily with the 
question of whether our century-old Constitution is perfect in the 
light of the present day, because if it is not, you gentlemen are 
vested with the power to recommend that the people be given the 
opportunity to express their views on whether they desire a change 
in this century-old document in the light of the experience of tlie 
entire United States during the past century and to that it seems 
to me there can be but one answer, and may I remind yon that 
nothing made by human hands can be expected to be perfect. Even 
"the greatest instrument ever struck off at a given time by the 
brain and purpose of man" had to be amended twenty-one times 
to date. But all students of constitutional law will doubtless agree 
that had this country not adopted the United States Constitution, 
with all its defects, but remained under the old Articles of Con­
federation, our Government, if not our United States, would Jong 
since have gone on the rocks. 

In fine, due to his past and present, not to say inherited, inter­
est in government, finally and particularly due to the fact that the 
proposed change will not affect your speaker one iota personally, 
your speaker is glad to respond to the request both as a civic duty 
and a pleasure and to state that on the whole he considers the pro­
posed Constitution an admirable instrument, the adoption of which 
will greatly benefit the people of the State of New Jersey. But 
even more, admitting its imperfections, it lies within your power 
to cure those imperfections and reach perfection in due course 
and to permit the people of the State to say that they desire that 
perfect document. 

MR. SCHROEDER: Thank you, Judge. 
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MR. PAUL: We will next have the pleasure, Mr. Chairman, of 
listening to a man who has been recognized for many years as 
Dean of the Bar of New Jersey and who is now President of the 
Mutual Benefit Life Insurance Company. Mr. John R. Hardin. 

MR. HARDIN: Mr. Chairman, I am glad of the opportunity to 
say a word on this occasion. I do not know whether my approach 
to it is just what would receive universal approval. I do not come 
here with any arguments on the particular details of this proposed 
Constitution. I am not at the minute particularly interested in the 
machinery suggested for its adoption. There isn't anything ideal 
about the old Constitution and what is the use of talking about a 
new Constitution from a purely ideal standpoint~ I have been 
forty years in the business,--and at times very active personally in 
the business-of endeavoring to do something in the way of chang­
ing the Constitution of the State of New Jersey as adopted in 1844. 
I never got anywhere with it, and certainly I have reason to be 
deeply stirred on the subject matter of ideality of constitutions. 
As a matter of fact, constitutions are seldom ideal. Usually, they 
are compromises, sensible compromises, and by no means at all 
times ideal. There seems to be one thing conced~d about our pres.­
ent Constitution. I haven't heard any voice raised anywhere that 
it is what it ought to be, and therefore it isn't necessary to make 
any particular defense of the old Constitution. I don't hear any­
body wanting to do that. I certainly don't want to. I approach 
this question absolutely from the practical standpoint. I have seen 
failure after failure in the methods that have been attempted to 
make changes at specific times. There have been some changes 
made which have been worth while; there have been some changes 
made that were not worth while. A constitution ought not to be 
too rigid; it has necessarily to be, and ought to be, a practical doc­
ument. ·what I want to say here will take me but very few words, 
and I confine myself solely, then, to that view. I bring no analysis 
of the old Constitution or the new; I am not giving you historical 
reasons for change or for the adoption of the new ideas. I am 
merely suggesting that this present effort for a new Constitution in 
the form in which it is presented, subject to amendment as has 
been explained by Judge Hartshorne, this new effort of the Con­
stitution, taking that as is, is so much better than what we have, 
it just seems foolish to me to talk about any idealism on the present 
occasion. It should be approached from a purely practical stand­
point. If you will pardon a personal word, I have been a lawyer 
for almost fifty years. During the last fifteen years I have not 
been particularly active at the Bar, but during the preceding 
time of my life I was very active in all the courts of New Jersey, 
County, State, Supreme Court, Appeals, everywhere where lawyers 
go in New Jersey, even including appearances before legislative 
commissions. I was something of an idealist when I was younger. 
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The older I have gotten, I have become more and more practical. 
I haven't forgotten the ideals, and I don't decry the ideal, but I 
say it is foolish to try for the ideal when there is a practical oppor­
tunity to get something better than we have got. That is all I 
have to say. That is a practical .proposition. What this opportun­
ity offers the State of New Jersey is such an advance from what it 
has, it ought to be supported by everyone. 

MR. AMLICKE: Mr. Paul. 
MR. PAUL: The Honorable \Villiam A. Wachenfeld, Prosecutor 

of the Pleas of Essex County. 
MR. W ACHENFELD : Mr. Chairman, I should just like to state, 

for the purposes of the record, the Essex County Bar Association 
has already adopted a resolution approving the need for a revision 
of the New Jersey Constitution. That association has likewise ap­
pointed a constitutional revision committee, of which I happen to 
be chairman, and last Monday night we sponsored a public hearing 
for Essex County lawyers, which was well attended. I think the 
attendance record will show there were approximately two hundred 
lawyers there. They expressed themselves variously in reference to 
the various provisions in the suggested revision. The hearing was 
limited to the judiciary and the Bill of Rights: These various law­
yers expressed the short-comings of the present court setup and 
discussed the present provisions as contained in the Revised Con­
stitution. My purpose in appearing before you is to inform you 
that the Essex County Bar Association has gone on record as being 
in favor of a revision; that the lawyers of the County of Essex feel 
there is improvement in our judicial system; and to assure you 
that the report of this committee, when completed in the near 
future will be submitted for your consideration, in the hope that 
it will be of some help to you. 

MR. PAUL: The Honorable Ralph Wescott, former President of 
the Bar Association of Camden County, presently Register of 
Deeds of Camden County. 

MR. WESCOT'T: What I can say, gentlemen, at this time, must of 
necessity be a hasty distillation of how the man in the street feels 
about this question as a lawyer comes in contact with him, and how 
fell ow members of the Bar feel. 

No J erseyman in the long history of our Bench and Bar was 
more closely identified with our trial and appellate practice over a 
longer period than the late Robert H. McCarter. Warmhearted, 
broadly educated, skilled in forensic art, and the acknowledged 
leader of our Bar, he was what our radical friends would call a 
Tory of the Tories ; yet this grand old conservative strove manfully 
and repeatedly for a common-sense revision of the Judiciary Arti­
cle of the State Constitution, because he knew from experience that 
it needed revision-and he was a man of such integrity that he had 
to voice his honest convictions. In that sense, he was a scientist, 
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rather than a politician. In that sense, I am proud to take my 
stand beside and upon the record of Robert H. McCarter. 

If this problem of revamping our court system in New Jersey 
is approached from the nostalgic, the sentimental, the wholly emo­
tional angle, nothing will be done. And this is the angle from 
which two types of opponents are sure to approach it. I mean 
those who feel they have a professional interest in the status quo, 
and those having a perfectly realistic political interest in it. There 
are no other bases upon which to oppose the reforms proposed in 
the Commission's Report. If the object of the Legislature be to 
serve the commonwealth, it cannot do other than disregard, as well, 
those arguments which are blindly reactionary because of honest 
sentiment and devotion to accustomed institutions, as those equally 
reactionary because of personal interest in keeping in effect pro­
cesses that have been long studied and fully mastered. And let 
us be almost equally as skeptical of those proposing modification. 
A favorite device of obstruction is to say, "I am for a revision, but 
not this revision." 

But what, on the other hand, do we find on examining the pro­
ponents' case? No motive but to replace an antiquated, ineffective 
and needlessly expensive apparatus with one that will better serve 
the purposes of speedy and impartial justice. And this verb "will'' 
can be used here without qualification, because the experience of 
practically every other State, as well as the Federal jurisdiction 
and the British courts since the Judicature Act of 1873, has demon­
strated the possibility and the social usefulness of applying to the 
business of the courts the administrative aids developed in the 
world of business itself. The evidence outside New Jersey is over­
whelming; the data-incomplete though it needs be-collected, 
tabulated and summarized in Ralph R. Temple's recent report, 
(p. 1057) is convincing to unprejudiced minds that a business­
like reorganization of our whole judicial structure is due and long 
overdue. 

There are probably no better plans than those before you. How­
ever, men say, wait: we are at war. But I ask why we are at war' 
and for what are we fighting? Those are hard questions, but I 
think the answers are relevant and are to be felt and known in our 
hearts and memories. We are at war because of our national sins 
of omission and commission ; because of our economic ignorance, 
and neglect of our neighbors' welfare, both at home and abroad. 
An economic hurricane swept over the world, generated out of the 
ominous calm of the exhaustion following the first World War and 
out of the victors' failure to grasp and act upon the economic con­
sequences of the peace. Today we are half-stripped for war. 
Maybe soon we will go all out for victory. But I deeply believe 
and insist, as a lawyer, a veteran and an American, that we must 
strip ourselves simultaneously for action on the social front at 
home; that only by demonstrating to a doubting world of neigh-
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bors near and far that we are unified within, sincerely cooperat­
ing for democracy in action here, can we generate the will to win 
and the will to guide a broken and disillusioned civilization after 
the order to cease firing. 

Here is our immediate sector that must be taken now by the 
people's representatives for the people's benefit. If then they 
choose to abandon it, at least it cannot be said that they were de­
prived by their Legislature of the opportunity to demand and to 
hold this gain to themselves. 

MR. PAUL: Mr. Chairman, I would like to introduce next for­
mer Judge Francis Lloyd of Hackensack. 

MR. LLOYD: Mr. Chairman and Members of the Committee: 
First, may I say that I think the Commission has done a splen­

did job. I favor the Commission's Proposal for Revision of the 
Constitution, and particularly that part of the revision having to 
do with the judiciary. What faults seem to exist appear to me 
to be minor, going largely to form and not to substance. I am sure. 
the Legislature can scrub up those little matters readily enough if 
it has the wish and will to do so. My ideas concerning· the merits 
of the proposed judiciary setup have been echoed and re-echoed 
many times by the proponents of the measure, and I shall not 
further amplify the record in that respect. I do want to point out, 
however, that the proposal for appointment, confirmation and 
tenure of the members of the judiciary fills a long wanted need. I 
urge that the matter be submitted to the voters at the November 
election in 1943. 

Now, if you will permit me to step out of my character as a 
member of the Bergen County Bar Association-and I am a mem­
ber of the New Jersey Bar, but I do not speak for the Bergen 
County Bar-and step into the character of Vice-President of the 
Bergen County Chamber of Commerce, and while this may not be 
directed to the judiciary provision, I think you will bear with me 
and let me read to you a resolution of the Bergen County Chamber 
of Commerce, which the Secretary has asked me to enter in the 
record in his place : 

"Be it Resolved, that this Chamber approves the efforts 
of the Commission on Revision of the New Jersey Constitu­
tion and commends them for the splendid results they have 
accomplished and the Report submitted by them to the New 
Jersey Legislature ; and 

Be it further Resolved, that the New Jersey Legislature 
be and they here by are urged to place on the ballot at the 
general election in November, 1942, the question whether a 
Revised Constitution should be ~ubmitted to the people in 
the general election of November, 1943." 

And in closing, I might say, and I think I can safely say, that 
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there are thousands of people in Bergen County who favor revision 
of the Constitution and want the opportunity to vote on that. 

MR. PAUL: Mr. Louis B. LeDuc of Camden, New Jersey. 
MR. LEDuc : Ladies and gentlemen of the Committee: 
Section III of Article V of the Proposed Constitution provides 

that the Superior Court, which is vested with general original juris­
diction, shall be divided into two sections, one of law and the other 
of equity and probate. One consequence of that provision, the 
elimination of the Court of Chancery, has, I take it, provoked 
more opposition from members of the New Jersey Bar than any 
other provision of this Article. It is because of that that I have 
chosen the consolidation of law and equity as my theme in the few 
words I have to address to the Committee today. 

The sympathetic interest felt by our Bar for the Court 0£ 
Chancery is, of course, readily understandable, for the very reason 
that the court, being something apart from other courts, is unique. 
Its decisions have been widely publicized. They have been given 
greater prominence because they emanate from a court which has 
devoted itself wholly to the jurisprudence of equity. For instance, 
the equity decisions of the New York law courts do not receive as 
much attention in the legal world as the decisions of our own 
Court of Chancery, although New York decisions deal, and have 
dealt, with far greater issues, at least from the financial standpoint. 
Therefore, New Jersey lawyers, taking a natural and proper pride 
in the reputation of their courts, have tended to feel that in any 
judiciary reorganization that court must remain as an essential 
part of the new system. That is a question we must deal with 
today. It is a question that may not properly be decided by mere 
sentiment, nor should we retain an institution that is now out­
grown simply because it has become a tradition. The English 
Parliament in 1873 broke with tradition when in the Supreme 
Court of Judicature Bill it abolished by one stroke the four great 
courts of Kings Bench, Common Pleas, Exchequer, and Chancery, 
in order to form a unified system of justice. Similar steps had 
been previously taken by many of our American States and the 
English example was followed by other American States until to­
day only New Jersey and its little sister in the southwest, the State 
of Delaware, retain the ancient form of a Court of Chancery. That 
fact alone, ladies and gentlemen, would suggest that the burden is 
upon those who claim to retain the Court of Chancery to justify 
their contention by proving necessity for that retention. 

The only solid consideration that I have heard advanced in 
favor of retaining the court in a judicial .reconstitution is that this 
court, dedicated solely to the jurisprudence of equity, is better 
equipped to administer that branch of law than are judges who sit 
alternately at law or in equity, but this argument presupposes that 
the equity judge must have special qualifications which the average 
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common law judge does not possess, and I Yenture to oppose this 
notion as wholly erroneous. Equity jurisprudence consists of gen­
eral principles, not of specific rules, and those general principles 
are such that any competent judge can readily administer them. 
Equity was not separated from the common law because of any 
distinction in principle. It was the result of a historic accident. 
I am going back to the history of our own Chancery Court, which 
Mr. Bilder has so aptly touched on. I want to remind you that 
the origin of equity as a ;separate jurisprudence in the Anglo-Saxon 
world was the failure of the English common law courts, dnring 
and after the reign of Edward I, to give effect to the statute of 
Westminster II, which, you will recall, provided for devising new 
writs to meet all wrongs. Because the common law courts failed to 
administer that statute, the Court of Chancery came into being. 
Centuries later, when the artificiality of separate courts became 
apparent, the English people abolished that distinction and tore 
it down, so there is nothing particular or peculiar to this great field 
of jurisprudence which we call equity. It is a natural branch of 
the whole body of the law taught in our law schools and familiar 
to every lawyer and ever,\r judge. 

Then, the proponei1ts of the courts say that a law judge is not 
sufficiently familiar with equity to administer it in the same tri­
bunal. rrhe answer to that is the equity judge administers law 
because, as we all know, eqnity follows the law and the equity 
judge must daily interpret and expound statutory and common law 
principles. He can do it as surely as the judge who sits on the 
bench of a common law court can administer equity when called on 
to do so. The great Chancellors of England, after all, would have 
been equally great if they sat at common law, men like Hardwicke, 
Campbell, and Camden. The same thing is true in reverse. The 
great common law judges like Coleridge and Reading would have 
graced the Court of Chancery.. Mr. Bilder has already mentioned 
the fact, which I intended to bring out, that many of the greatest 
decisions of Chief ,Justice Beasley are decisions on appeals from 
equit~r· The same may be said of the appeals of Depue, Djxon, 
Garrison, and many other of our judges. The only markec1 differ­
ence in function between an equity judge and a ]aw judge is that 
the equity judg·e must determine fact without the aid of a jury, 
but, ladies and gentlemen, all lawyers and all judges are trained 
in the ascertainment of facts, and it would be fantastic to regard 
this function as a specialty reserved to those judges who must sit 
on the woolsack. 

So, analysis would seem completely to dispose of the notion that 
the administration of equity calls for a speeia l type of judg·e or 
special type of experience. Practice elsewhere, since the merger 
of la\V and equity in other tribunals, has demonstrated conclusively 
that there is no loss of prestige of the equity judge and no diminu-
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tion m the judicial quality of his decisions. Take one instance 
alone: The distinguished committee appointed by the United States 
Supreme Court to draw up the new rules of civil procedure con­
sidered well and long the existing practice of combining law and 
equity in the Federal courts, and decided that it must continue. 

On the other side, there is more than one distinct advantage 
that can be put forward in favor of the combination of th~ two 
branches of our jurisprudence. I have in my office today two 
cases quite familiar to the practice of any lawyer, which substan­
tially amount to this state of facts: A litigant having a cause of 
action at law on contract and also for specific performance in 
equity chooses the form of law, loses below, takes his case up on 
appeal to the Court of Errors, and while waiting for a decision, 
the statute of limitations runs. Is he going to lose his cause of 
action in the other courts if the Court of Errors denies him a 
remedy? That is a problem every lawyer must face and wrestle 
with, but under the revision that is no problem because if he is 
denied one remedy, he can pursue his remedy in the other hranch 
and secure such relief as the body of the law has made open to him. 
That is only one advantage which comes, of c9urse, with the advan­
tage of economy and time and expense in prosecuting any litiga­
tion. Equity of course is part, an essential part, of the jurispru­
dence of any modern State. It has been aptly defined as preven­
tive jurisprudence. It is an essential part of every system of law; 
we must have it; we are not going to lose it by combining the 
functions of law and equity judges. To preserve the Conrt of 
Chancery in the new judicial setup, it therefore would seem to be 
to preserve an anachronism. It would be a mere obeisance to senti­
ment and tradition. Nothing would be preserved that would not 
be preserved by the combination of law and equity in one tribunal. 
The able judges of our present Chancery Bench would administer 
equity then as they do now, only under different titles and in a 
court with a different name. True, there is one distinction, and 
that, I think, is in favor of the amendment. rhose judges in de­
ciding equity cases each would act as a Chancellor and would sign 
his own decrees instead· of going through the rigmarole of advising 
a superior, as they must do today. Equity as heretofore adminis­
tered would be preserved in its intrinsic affection as an essential 
part of our entire municipal law. To cling to the outworn form 
just because it is an adored form, and I admit when we have to 
part with what we are used to it is a pang-there ·would be a real 
wrench in my case, feeling that we can't go into the Court 
of Chancery as such-but none the less we are trying to be realistic 
in adopting an organic law for the people of this State, and we 
must not let sentiment control our decisions. To cling to this out­
worn form, the Chancery Court, seems to me is just like when we 
try to outfit someone with a new set of clothes, a new up-to-date 
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set of clothes, retaining an old coat with the cut of 1844, and call­
ing that a complete outfit. 

I submit, ladies and gentlemen, that if we are going to do this 
job, it has got to be a thorough job. 

MR. PAUL: Mr. Chairman, I would like to present next former 
Judge Joseph M. Degnan. 

MR. DEGNAN: Members of the Committee: 
We heard from what Mr. Hardin told us that he, for over forty 

years, has contributed his great ability to change the archaic Con­
stitution of 1844. Now, if we will read back in the old pages of 
the New Jersey Law Journal, we will see that numerous efforts 
have been made and able arguments have been set down, around the 
turn of the century particularly, for a change of the courts of this 
State, but they have all been of no avail. I think there were about 
ten official attempts to change the Constitution of 1844. There 
were numerous attempts that never got past the Legislature. In 
other words, what I am getting at is that there has been an unrest 
among the people of this State and among the members of the Bar 
to rectify the strait jacket of the Constitution of 1844. What has 
been the cause of its not getting anywhere? Every effect, magi­
cians tell us, has its cause; there must be some reason for it. Every 
movement for the betterment of mankind has had to battle from 
the days of the Magna Charta up to this question before this 
State today. It has been a struggle of those who would better 
mankind against those who worship the god of things as they are. 
Alexander Hamilton had this in mind, in his first papers on the 
Federalists, for he said, "Among the most formidable of the ob­
stacles which the new Constitution will have to encounter may 
readily be distinguished the obvious interest of a certain class of 
men in every State to resist all changes which may hazard a dimi­
nution of the power, emolument and consequence of the office 
they hold under the State establishment," and that argument holds 
good today. Certain interests in this State don't want a change. 
They are getting theirs under the present setup. As Mr. Wescott 
so aptly stated, "They will say, 'We need a new Constitution but 
not that one that is presented to us; no, that isn't it.'" They used 
to say, in the debates some twenty-five or thirty years ago in the 
House of Commons on the Irish Home Rule Act, when Their L(,rd­
ships in the Upper Chamber there would want to stifle all oppo­
sition and want to kill a motion, one of the high and mighty men 
would get up and say, "Well, now, I think, milords, that there 
should be a membership of ninety in the Upper House in Irelan<l," 
or another noble Lord would get up and say, "Oh, I think it ought 
to be seventy-five,'' and then they would debate on that for a 
month and kill the question. That is what is going to happen 
here .. We have got to take this Constitution. The revisers of thi8 
Constitution, the Committee, have presented a workable, a modern, 
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streamlined document that is in accordance with the age in which 
we are living, 1942. There are lots of things in there that 1 don't 
like but it is a step in the right direction. Let's move and let's 
level off the rough places and rough spots later on. 

Now, as Judge Hartshorne said when he was up, as Common 
Pleas Judge, County Judge of Essex County, he sits there in four 
courts, and I suppose there are those who like to go up there at the 
opening of the Common Pleas and hear the court crier start off. 
Those gentlemen desire that. They are against the new Constitu­
tion; they are against anything that interferes with their particu­
lar play. Now, I am not going to take up your time and pQint out 
all the objections that we lawyers have against this 1844 Constitu­
tion. Those of us who were privileged to be at the last two meet­
ings of the Essex County Bar Association received a liberal edu­
cation, and I imagine the Report of the Committee will reflect tbe 
views of the lawyers as expressed. 

But, getting down to change, not for change alone but for 
progress, just look at what the Federal Court has done within the 
last five years. I think it was in 1930~1ater than that-I think it 
was in 1934 that Chief Justice Hughes appointed a committee to 
revise the rules of civil procedure for the Federal courts. Chief 
Justice Hughes selected lawyers from all parts of the country, ex­
perienced, able, cultured men, and they went to work and they 
cut out all the persiflage and all the legal fictions that we love. 
They used one -vvord where they used to use five before, and they 
have got down a rational, workable, efficient system of procedure, 
not without a struggle. There were some, even among those cul­
tured gentlemen, who still believed in the old forms, and I am 
reminded of a little comment on that, that I read in the book of 
Dean Dobie, former Dean of the University of Virginia Law 
School and now Federal Judge of the Fourth Circuit Court of 
Appeals, and he says, with reference to the love of old form~, etc., 
ad nauseum, "Absence of procedural distinctions between actions 
at law and suits in equity will doubtless bring bitter grief to law­
yers who worship with fiery reverence the technical subtleties and 
archaic asininities"-get that word, asininities-"inherent in an 
outworn system of procedure." 

Now, any man who wants a change is usually used to being 
referred to as a Socialist, and now he is referred to as a Bol­
shevist, a Red, or an anarchist, or something else. I leave it 
to any fair-minded man whether, by any stretch of the imagi­
nation, anybody could call Dean Dobie a Red, a Socialist, or 
an anarchist, and there is a man who was just writing· a book, 
a law book to be read and used by students of law. If that is the 
view of men trained and learned in the law with reference to sim­
plifying the procedure and getting down to a matter of fact, day 
to day judicial system, then I say we shouldn't have much diffi-
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culty, and this Committee and the people of this State should not 
have much difficulty, in adopting a system of jurisprudence that, 
after all, will give a man or a woman a chance for his or her day 
in court without any rigmarole, without any hocus pocus or any­
thing else-give them a chance to be heard, give them a right, if 
they are aggrieved by the decision, to appeal and have it over with. 

As Mr. LeDuc says, we all revere the Court of Chancery, and 
all of us whose hair is a little gray and who have been over the 
walls and battlements for years have a regard and an affection for 
the present Court of Chancery, but "the world do move" and even 
the Court of Chancery must move. As a matter of fact, the answer 
to thos .. e who prayed so much about the peculiar ability of a man 
dealing solely in equity procedure would be that every equity 
judge's decision in this State is subject to appeal to law judges, 
the Court of Errors and Appeals. 

We in this State and in these days are at a crisis, living in the 
State lying between the Hudson and the Delaware Rivers that used 
to be known as The Garden State. It was in 1844, but not today. 
New Jersey today is an up-to-date industrial and manufacturing 
State, and we need all the streamlined, high-powered steel tools, 
whether they be in metal or whether they be in procedure, which 
-vvill protect the rights and liberties of the residents and citizens 
of this State, and I think we are going to lose a great opportunity 
if we pass up at this time doing a great service to the people of 
this State by adopting this Constitution or, as they say over the 
radio, a reasonable faesimile thereof. 

MR. PAUL: Mr. Chairman, just a very brief comment with 
reference to the Temple Report. I am going to ask Mr. David II. 
Y onneff to speak very briefly with reference to the Temple Report. 

MR. YoNNEFF: Members of the Committee, ladies and gen­
tlemen: 

Any mere superficial study of the judicial system of our State, 
immediately reveals that it is the most complicated, inefficient and 
costly court system surviving in any English-speaking State today. 
It is our outmoded inheritance from our Mother Country. Indeed, its 
origins are traceable to the Mediaeval Era, since which time it has 
hardly been dusted off. It is the appalling paradox of the century 
that our court buildings though streamlined and often air-con­
ditioned, should house judicial machinery that is of the same vin­
tage and inefficiency as the tallow candle and quill pen. 

Most of you, no doubt, are familiar with the exhaustive and 
scientific survey which Dr. Temple recently made of our Consti­
tutional Courts. In his report following that survey, he enumer­
ates these ten challenging defects: 

"1. A costly and inefficient organization of the court system 
resulting largely from a complete lack of any coordination between 
the several separate courts in the State. 
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2. A part-time and unusually large court of last resort, whose 
judges have unfortunate combinations of duties, and whose con­
tribution to the sound administration of justice is' therefore largely 
ineffective. 

3. An uneven distribution of the volume of litigation amongst 
the judges within each court. 

4. A lack of adequate control and management of available 
court facilities, which seriously impairs the judicial standards of 
service to the public. 

5. A wasteful and very uneven use of judicial manpower. 
6. A complete lack of a responsible and accountable head of 

the judicial system. 

7. A marked and serious failure within the judicial system to 
record and report, even in the most elementary fashion, the work 
data necessary for intelligent public review and control of the 
judicial services of government. 

8. Inflexible expenditures by the court system which do not 
diminish with decreases in court business. 

9. Unsound practices in budgeting, accounting and fiscal pro­
cedure prevalent throughout the system. 

10. A striking reduction in volume of the business of the 
courts over the .past ten years." 

The Proposed Constitution will overcome all these defects with 
reference to the judicial system by fundamental changes, which 
have stood the test of time in other jurisdictions. 

For a most complicated scheme of courts, there is substituted 
(1) a Supreme Court of seven justices selected from among the 
judges of the Superior Court and appointed during good behavior, 
with appellate jurisdiction only in capital cases and in cases involv­
ing the constitutionality of statutes, ordinances or administrative 
rulings, and cases that may be certified by an appellate division 
of the Superior Court to it, or certified by it from an appellate 
division, (2) a Superior Court of general trial jurisdiction with 
judges appointed first for a term of seven years and, if reap­
pointed, with tenure during good behavior, this court being divided 
into a law section with civil, criminal and matrimonial jurisdiction, 
and an equity and probate section exercising all other jurisdictions, 
each section having an appellate division of three justices to which 
an appeal from any decision may be taken as of right, and (3) 
lower courts of limited jurisdiction such as the district courts and 
the recorder's courts, which continue to be within the control o~ 
the Legislature but which may be integrated with the Superior 
Court by appropriate legislation. 

The Chief Justice is given the power to assign the justices of 
the Superior Court annually to the end that each judge may be 
delegated to the type of work for which he is best fitted by temper-
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ament and training. In this manner all of the advantages of 
judges with specialized training are retained, without the disad­
vantages of a cumbersome scheme of court.s. Each judge will func­
tion in but one court at one time. 

The Supreme Court is given complete power (and responsibil­
ity) with respect to making rules as to administration, pleading, 
practice and evidence in all of the courts of the State. 

The Chief Justice is made the administrative head of all of the 
courts and empowered to supervise their work. He is authorized 
to appoint an executive director of the courts to serve at his pleas­
ure. This executive director shall assist the Chief Justice in all 
matters of the administration and personnel of the courts, publish­
ing annually a statistical record of judicial services, prescribing 
reports and audits for all the courts. 

If the Supreme Court fails to hear any case within two months 
after an appeal is perfected, or fails to decide any case within two 
months after it has been argued or submitted, the Chief Justice is 
required to certify that fact to the Governor and the Governor may 
appoint a special term of the Supreme Court from among thP, jus­
tices of the Superior Court to act until the congestion of cases has 
been overcome. Under the same conditions the Chief Justice may 
request the Governor to appoint a special term of the Superior 
Court for temporary service not to exceed one year. 

On December 1st of each year the Chief Justice shall file with 
the Governor and Legislature a report of the work of the courts 
for the preceding court year. This public document will be the 
accounting of the courts to the people of the State. 

The Proposed Constitution seeks to simplify the judicial system, 
to avoid conflicting judicial duties, to provide a responsible head, 
to insure the selection of experienced and independent judges, and 
to provide for speedy trials and prompt appeals. 

All of these serious errors can be remedied by the Proposed 
Constitution. It is conceivable that the public, and I speak now 
as a citizen as well as a lawyer, if they were to be told that there is 
a remedy and an escape from the throttling and choking effect of 
our present antiquated Constitution, would, because of either apa­
thy or sentimental devotion to an antiquated instrument, still 
cling to it. Gentlemen, we urge you to submit this question to the 
public. Let them know that there is a remedy and that they can 
have it, and let us then see whether we cannot make "Jersey 
Justice" synonymous with true justice. 

MR. PAUL: The last speaker, Mr. Chairman, is Mr. William E. 
Holmwood, Chairman, Draft Appeal Board Number Three. 

MR. HOLMWOOD: Mr. Chairman, Members of the Committee, 
ladies and gentlemen : 

By joint resolution of the Legislature a Commission was ap­
pointed to formulate a suggested Revision of the Constitution and 
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report thereon to the Legislature. That Report has been made and 
my understanding is that this Committee today is granting a fur­
ther Public Hearing for discussion of Article V of the Pro­
posed Revision relating to judicial officers and the administration 
of justice. Apparently the proposals have aroused considerable 
interest amongst members of the Bar and the matters have been 
discussed before the State Bar Association and various county 
associations. It was my privilege to attend the two meetings held 
by the Essex County Bar Association and the impression I gained 
from those meetings and from discussions in the press indicates 
that most members of the Bar favor a reformed judiciary and a 
more simplified judicial procedure. Most of the States of the 
Union and the Federal Government have provided for such reform 
and, while there may be a few things in this Proposed Revision 
with which I, or other members of the Bar, may differ, I do not 
believe there are any objections or suggestions to the proposals 
which cannot be reasonably determined by your body. 

Judge Van Riper, a member of the Commission, has stated pub­
licly that he would be glad to have full consideration given to all 
constructive suggestions and amendments to the proposals made. 
As I take it, therefore, there are two questions which can fairly be 
raised before this Committee-first, haYe sufficient reasons been 
advanced for a revision of our judicial processes; second, if the 
case for a revision has been made out to the satisfaction of the 
Legislature, whether the Revision submitted by the Commission, 
with certain minor changes and amendments as may be deemed 
necessary by the Legislature, be adopted. 

Perhaps the principal document submitted by the Commission 
bearing upon the question of the necessity for change is the report 
by Dr. Ralph R. Temple (Appendix V, pp. 1057-1124). In 
that report a summary is given in which ten reasons are advanced 
to support the proposition that the present organization and ad­
ministration of the business of the courts are completely inade­
quate. The first reason given states that it is a costly and ineffi­
cient organization of the court system resulting largely from a 
complete lack of coordination between the several separate courts 
in the State. This reason in effect summarizes the entire first nine 
reasons given and, if supported by the evidence, establishes that 
the courts as presently operated are costly and inefficient. The 
tenth reason given is the striking reduction in the yolume of busi­
ness of the courts over the past ten years. 

As a practicing lawyer for the past thirty-two years and as one 
who has had experience in every court in the State, I can say with­
out hesitation that the first reason given by Dr. Temple, which in­
cludes the next eight reasons, is probably true, judged by present 
standards of business administration and effectiveness. This being 
so, and justly recognized as so by most members of the Bar, 
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there should not be much objection to any honest effort to correct 
so deplorable a situation affecting the administration of justice. 
The ten reasons presented by Dr. Temple constitute a veritable in­
dictment of our system of courts and the manner of their manage­
ment. Stress is laid upon the business of these courts having fallen 
off approximately fifty per cent in the last ten years. The reason 
for this falling off of business would afford an interesting study 
and perhaps the investigation of such reasons would aid the Legis­
lature and the people in deciding the issue. What can be the 
reason for such loss of business in the courts? Are the people dis­
satisfied with the courts or have they become less contentious and 
less desirous of resorting to legal remedies? rn common with most 
lawyers who have been affected by this situation, I have discussed 
the matters with other members of the Bar and with laymen and, 
while I do not pretend to know the answers to these questions, I 
can suggest to you some of the most prominent reasons advanced 
by lawyers and laymen alike as illustrating a greater reluctance 
upon the part of the people to refer their disputes to court. 

Perhaps the most persis'tent and insidious reason advanced is 
embraced in the word "politics," and we have all seen the eclipse 
of well equipped and fairly connected members of the Bar by so­
called political lawyers. We are in an era where much of the exec­
utive work of the State is carried on by bureaucrats from whose 
decisions there are no appeals and whom the courts steadfastly, 
except in rare instances, refuse to regulate or check. We have all 
heard stories from lawyers and laymen of their difficulties in ob­
taining action by the bureaucratic heads of such departments, 
unless and until they retained the services of certain political law­
yers who alone seem able to set the machinery of government in 
motion. Beginning with the killing of tickets in the police court 
and so on through the State Government, the feeling has become 
more and more prevalent with the general public during the last 
ten years that the average legal practitioner is unable to help them 
..tnd 1that they must seek relief through political channels rather 
~,nan through the courts. In addition to this it is well known to 
~dwyers and laymen alike that some of our courts are quite clubby 
and that unless a member of the Bar happens to be in good stand­
_.ng with the club, he may not be able to as efficiently handle his 
case before such a clubby court. At least his client would get that 
impression from seeing the court in operation. In fact, some of 
our courts have been so clubby that it has developed that they had 
been engaged in business operations and had financial transactions, 
such as borrowing and lending, with the lawyers practicing before 
them, to whom they had granted lucrative assignments, fees for 
which services were to be fixed by them. In the Temple Report, 
page 12, (p. 1062) it is pointed out that the Chancellor and the 
Vice-Chancellors conduct but a small percentage of the real busi­
ness of the Court of Chancery. The report states : 
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"In addition to these judicial officers, the Chancellor 
appoints from amongst members of the Bar an unlimited 
number of Special Masters. At the present thne, there are 
8everal hundred Special Masters who are paid by the liti­
gants for their services in matters referred to them from 
time to time by the court. To these officers of the court, 
namely the Vice-Chancellors, Advisory Masters, Special 
Masters and Masters, are in fact delegated the judicial duties 
of the Chancellor in his capacity as the Court of Chancery. 

Only about 8% to 15% of the cases filed in the Court 
of Chancery are handled by the Vice-Chancellors, the rest 
being farmed ·out to Advisory Masters, Special Masters and 
Masters." 

It has always been maintained that the Court of Chancery con­
sists solely of the Chancellor and the power of the Chancellor to 
organize, assign the work of the court, and manage the affairs of 
the court is supreme. See decision of Chancellor Walker in re the 
Vice-Chancellors, 105 Eq., p. 759. 

It will be seen from the foregoing that each Vice-Chancellor 
is in effect a little Chancellor and devotes himself principally to 
administrative functions, signing orders, hearing motions, grant­
ing references, fees, etc. Therefore, the real work of the court is 
not being performed by those upon whom it should be placed by 
law but upon Masters appointed by the Chancellor and to whom 
the business is referred by the various Vice-Chancellors. Tliese ap­
pointments of Special Masters are not necessarily made from the 
ranks of the oldest and most experienced of the practitioners be­
fore the court, but to a large extent have been made for political 
reasons, the appointments going to Assemblymen, ex-Assemblymen, 
and others, irrespective of age or experience, rather than as a 
reward for merit or experience at the Bar. The fees of these 
Masters are paid by the litigants and therefore the litigant-, act­
ually pay twice for the same service, and this brings me to another 
reason why, in popular fancy, the courts are losing ground. 

The practice of the Court of Chancery in granting large fees 
to successful litigants and penalizing the unsuccessful litigant 
because his solicitor guessed wrong, and the increases in attorneys' 
fees which have been necessary because of competition and of 
rising prices, all tend to discourage applications to the courts. It 
is true that the depression was, to a considerable measure, also 
responsible for the lack of business in the courts but there like­
wise the response of the courts to the needs of the people was not 
inviting. The treatment of the small minority stockholder, the 
small creditor, and investor by our courts during the recent 
liquidation period left much to be desired, and the high cost of 
justice and the impracticability of settling many disputes in court 
have resurted in early settlement of most litigation and the dis-
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couragement of a great deal more. The thousands of investors and 
depositors in closed banks throughout the State who suffered severe 
loss during this period because of the administration of the 
bank's funds by directors as their own private fishing ground 
rather 'than as trustees for the depositors still rankles in the public 
mind and those who were deprived of their savings in this manner 
will never forget; nor will they forget that in the face of the wide­
spread misuse of funds and breaches of trust there were very few 
criminal charges made and only a few of the guilty were punished. 
Merely because many members of the public decide to take their 
licking and upon the advice of counsel settle matters out of court 
does not necessarily mean that the public is satisfied or that justice 
has been done. For all of these reasons most members of the Bar, 
I believe, and I also believe that a large proportion of the general 
public, favor judicial reform. 

Upon the questions as to whether or not the proposal.s made 
by the Commission should be accepted, it is my belief that most 
lawyers would accept them in foto, if necessary to do so, rather 
than have the movement for reform of the judiciary fail. There is 
one matter, however, which I believe should be called to the atten­
tion of the Legislature, and that is as to the provisions of 'the pro­
posed revision for the appointment of judicial officers, the reap­
pointment of those officers now upon the Bench, and the provisions 
whereby most of them will be automatically frozen to their jobs 
for life. 

Section V, Paragraph 2, states that each Justice of the Supreme 
Court, shall, prior to his appointment, have been a Justice of the 
Superior Court for at least one year. This section, taken in con­
nection with Article XI, Section IV, Paragraph 1, would effect­
ually tie the hands of any future Governor, so far as appoint­
ments to the Supreme Court are concerned, so long as any one of 
the present sitting members of the courts shall live. In other words, 
the last section mentioned provides that all the .present Justices 
of the Supreme Court shall be reappointed and such of them as 
are not appointed to the Supreme Co_urt shall be appointed as 
Superior Court judges, that all Vice-Chancellors, Circuit Court 
judges, and Common Pleas judges shall likewise be made Superior 
Court judges, and that from that time on no member of the 
Supreme Court may be selected by the Governor unless he selects 
a Superior Court judge for the position. The sole beneficiaries of 
the limitation are the present sitting judges, and I do not believe 
that a future Governor should be limited in the selection of a 
member of the Supreme Court to the promotion of judges from 
the Superior Court. Had we had such a limitation in our Con­
stitution we would in the past have been deprived of the services 
of jurists whose names we all hold in high esteem such as Justices 
Kalisch, Pitney, and many others. 
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Another matter for serious consideration in connection with 
Section V is that Supreme Court Justices would in effect be 
appointed for life and Superior Court judges, if given a second 
appointment, would likewise acquire tenure of office for life, sub­
ject to good behavior. I do not know what would be considered 
bad behavior on the part of a judge or under what circumstances, 
short of a criminal act, such judge could be removed. Certainly, 
there should be higher qualifications for the Superior bench or the 
Supreme bench than amiability and good behavior. Certain ques­
tions of professional ability, experience, and adapfability to the 
work of the court should likewise be considered and these could 
only be considered by the appointing power at the time when such 
officer comes up for reappointment. It is my sincere belief that 
this section should be changed to give a seven-year term 'to Supreme 
Court Justices and a five-year term to Superior Court judges. If 
this is not done and the Revision is passed as written, the court ap­
pointed by the next Governor, whomever he may be, may serve for 
the balance of our generation with practically no change. The 
public will 'vonder why a commission or a Legislature, which 
makes a finding that a change is necessary based upon the Temple 
report -with its scathing indictment of ineffiecncy1 high cost, and 
wastefulness of the courts, and the loss of public confidence by 
the people in the courts, believing a change to be necessary because 
of the inadequacy and inefficiency of the courts, should turn about 
in the same document and freeze most of the members of those 
courts into their jobs for life. I am willing to concede that most 
of the members of our courts are men of high character, keen 
discernment, and ability, but no one will contend that all of them 
are fitted by experience, temperament, and past performances to 
remain members of our highest tribunals when their availability 
is contrasted with the availability of other members of the Bar 
of equal ability but who may have enjoyed less political 
opportunity. 

I have been unable to find anything in the proposed judicial 
section which disposes of the question of Masters in Chancery, 
Special Masters in Chancery, Supreme Court Commissioners, Su­
preme Court Examiners, and other similar officials. I assume that, 
with the merging of the Court of Chancery into the S'uperior 
Court, the commissions theretofore granted by the Chancellor 
would be automatically abolished, and that the new court would 
have to appoint its own agents to hear matters of reference. Much 
litigation would be saved and uncertainty eliminated if this mat­
ter was made clear in the Revision. This brings me to a sugges­
tion for the Revision in this regard which will be received with a 
smile probably, and as highly Utopian. 

Much of the criticism of the courts arising from politics and 
undue clubbiness has been due to the patronage which the courts 
have been free to distribute. This patronage consists of references 
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to Masters, Commissioners, Examiners, etc., and appointment of 
Commissioners in Condemnation and Examiners, Court Commis­
sioners, etc. It seems to be the regrettable experience that most 
of these appointments go to the politically anointed or to the 
exclusive members of the clubby court. Perhaps the time has come 
for the people to write into their Constitution the officials to whom 
are to be delegated the work of their courts when for any reason 
the court is not so constituted as to be able to hear the matter 
personally. It is my belief that all references should be made to, 
and commissioners and receivers appointed from, those members 
of the Bar who establish their fitness and availability for such 
service by passing competitive examinations which should -only be 
open to counsellors of at least five years' standing, and that such 
appointments should be made from panels filed in the county in 
which the counsellor practices and appointments made from that 
list and in consecutive order. Please do not take from my remark~ 
the impression that I believe that our courts of justice are in a 
bad way or that we have retrogressed. The troubles from which 
we now suffer have been endured by every generation and, in 
spite of the machinations of politics and the greed of man, the law 
is constantly working toward a higher and finer concept of human 
justice. May I in conclusion quote from Dr. John M. Zane's recent 
popular book "The Story of Law," at the conclusion of which this 
statement appears: 

"But as we look back for almost a thousand years the 
law, public and private, has steadily improved. We may 
praise the good old times, but would anyone be willing to 
go back to them? The blots we see upon the law are all 
made by human hands and by those hands they can be 
taken away. The two things of which we can most justly 
complain, the ineffectiveness of the administration of the 
criminal law and the corruptions in municipal government, 
are constantly meeting an awakened public sentiment. The 
great bulk of the law and the differences in law among the 
various States are steadily being corrected, while at the 
present time the disinterested lawyers of the whole country 
are engaged in the gigantic task of restating in smaller 
bulk, and in simplifying, the law. There never has been a 
time upon the earth like the present, when men could look 
around them not only at their own land, but over the whole 
civilized world and be so well satisfied with the future of 
law." 

I close on this note in spite of the present anarchy in the field 
of international law, with the stout hope that our present conflicts 
will end with the triumph of justice, local and international. 

MR. S'cHROEDER: I will declare a recess until two o'clock. 

(Recess) 



PUBLIC HEARING 

September 17, 1942 

Afternoon Session 

on 
Proposed Revision of the New Jersey Constitution 

Article V. "Judicial" 
also on 

Methods of Submission of Changes in the Constitution 
to the People. 

The Joint Legislative Committee re-convened in the Assembly 
Chamber at Trenton on Thursday, September 17, 1942, at two 
o'clock P. M., pursuant to announcement previously made. 

The Chairman opened the Hearing and the Hearing proceeded 
as follows: 

MR. AMLICKE : The Hearing will please come to order. The 
regular list of proponents of Article V has been exhausted, and I 
would like to ask whether there are any others who wish to be 
heard in favor of the proposed Article V. 

MR. PAUL: Mr. Herbert J. Hannoch has appeared since lunch, 
Mr. Chairman. 

MR. AMLICKE: In favor of Article V? 
MR. PAUL: Yes. 
MR. AMLICKE: Mr. Hannoch. 
MR. HANNOCH: I speak in support of a plan of revision of the 

judiciary system. Not being familiar with what transpired here 
this morning, I could, if I wished, go into a considerable amount 
of detail as to the plans and the reasons and ·what-not, but it seems 
to me that the problem before the Legislature at this time is not 
whether what the Commission sent out requires changing here or 
changing there or whether specific items should be modified, but 
that the Legislature should rather be concerned with the problem 
that there seems to be a considerable demand for submitting to 
the public the question as to whether the I...1egislature should sub­
mit next year a revised Constitution, and during the course of 
the year such odds and ends of changes, some of them important, 
some of them unimportant, could very well be worked out. The 
demand throughout the State for some changes is considerable. I 
have yet to hear anybody object to a change in the system relating 
to the Court of Appeals. I would be very much surprised if any 
of the Supreme Court Justices themselves would object to it. Quite 
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recently, in trying to ascertain how much time they have to decide 
a case, one of the Justices told me that if you were to eliminate 
the sessions in the Supreme Court and in the Court of Appeals 
and eliminate from his time the days he is required to charge 
juries and hear motions, the time left was so slight he was re­
quired to decide one and <me-third cases each day. Now, the very 
statement of that would seem to indicate that something should be 
done to modify that plan. 

The question which you have to discuss this afternoon as to 
how to submit that plan is something which I assume, from the 
nature of the inquiry you asked me, should not be taken up by 
me at this particular time, and I therefore, with your permission, 
will reserve it, but I do say that from my inquiry among the 
members of the Bar and such laymen as I have had an opportunity 
to discuss this problem with, there exists a demand for a change, 
and inasmuch as whenever any .person asks a member of the Legis­
lature as to the policy or propriety of a statute, he is anxious to 
find out what the public wants, I fail to see how the Legislature 
cannot answer the pre8ent inquiry by giving the public an oppor­
tunity to say whether or not they wish to have this Constitution 
submitted to them, and I therefore speak, as I say to you, in favor 
of the plan. 

MR. AMLICKE: There being no other proponents, we shall now 
hear from those in favor of modification. The first speaker will be 
Mr. James D. Carpenter of Jersey City. 

MR. CARPENTER: If it please the Committee, I for one agree 
with all the speakers of this morning that there should be submitted 
to the people the question whether or not they wish to have the 
Constitution revised, but I do oppose this draft which has been 
publicly circulated. I don't want to be in the position of one of 
the wreckers of a building; I prefer to be in the position of an 
architect who sees that the building, when part way up, is defec­
tive and wants to tear out part of it, the defective part, and have 
it properly built. I have had printed and handed to each of you 
a criticism of some of the provisions of the proposed Constitution 
for 1942. Some of those in my opinion are so bad that if this 
draft were submitted to the people in its present form I would 
be compelled to oppose it. That provision, for in8tance, for put­
ting a person to trial for any crime other than a capital crime or 
a heinous offense without a Grand Jury is something I would 
never yield on, and the provision that, in Paragraph 7, Article 
III, Section VI, any provision of federal public law or any federal 
administrative rule or regulation relating to the regulation of in­
dustry, commerce or taxation or establishing technical standards 
of any kind could be inserted by reference in any bill passed by 
the Legislature is nothing less than vicious. That would mean 
that if the Federal Government should pass a sales tax, that could 
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be incorporated in any bill passed by this Legislature on the 
subject of taxation, and if incorporated by reference, would be­
come a sales tax of this State. I don't know whether or not that 
was contemplated by the drafters of this Proposed Revision, but if 
it was contemplated I say it is nothing· less than vicious. I won't 
go into the other provisions, which are set forth succinctly, and my 
criticism is short-you can read it in a few minutes, and if there 
is merit, I hope those items will be considered. 

Now, with reference to the courts, which you are particularly 
concerned with today, I think you will find a very small minority 
of the people in this State in favor of retaining the present Court 
of Errors and Appeals as now constituted. There is hardly any 
use of going into the discussion. I don't think you will find any­
one seriously supporting that court as now organized. Then, when 
you take up the other provisions-I have criticized them to some 
extent. In the first place, I think they are too restrictive to compel 
the court to have ten terms in one year and to compel it to sit in 
Trenton and no other place. It is too confining, too restrictive, 
and ought not to be there, when you consider that the Supreme 
Court of the United States. and the Circuit Courts of Appeals of 
the Federal system have one term a year, hear cases as business 
requires, and then adjourn to consider them, and then meet again. 
It answers the need of the times. 

As to the form of the courts, I greatly oppose that form of the 
Superior Court as proposed. In the first place, it seems to me, as 
I said in this memorandum, almost as though there is an attempt 
by false pretense to fool the public into believing we are retain­
ing a court of equity and a court of law, whereas that court is 
divided into three parts, as proposed. The first is a part taking 
care of appeals, two appellate divisions, which is all right. Then 
there are two other parts ; one is called a law part, to take care 
of criminal matters, law matters, and matrimonial matters-that is 
the law side. The other is to take care of all equity matters, all 
probate matters, and other matters.. The other matters would be 
all the prerogative writs, quo warranto, mandamus, certiorari, 
which have always been matters of law considered exclusively by 
the Supreme Court in the past. I think this is nothing but a 
scrambling of our present court system into a court which you 
would call the superior court. Now in 1909, as I remember the 
date, there was submitted to the people of this State a plan for 
a system of courts which would be ideal for the court below the 
top court, whether it be called Court of Appeals, as I think it 
should be, or Supreme Court, as. it is called here. That plan of 
1909 provided for an appellate division of the Supreme Court, a 
law division, and an equity division. You would have a separation 
of law and equity. Then you would have in each county a county 
court. Now, that is almost ideal. What they omitted at that time 
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was a Court of Appeals, and had that been there, a separate 
appellate court to which all appeals from lower courts could be 
taken, you would have an ideal system, so I submit that for your 
consideration. 

As I said before, I am satisfied that the people should be given 
an opportunity to vote in favor of a revision. I think there should 
be a revision, but these matters I have spoken of can be readily 
corrected; they should be corrected. We have always in this State 
had a separation of the courts of equity from the courts of law. 
It is a bad thing, I think, to too closely tie those up . We certainly 
don't want to lose our equity decisions, and we don't want to 
have them too much commingled with the law decisions. I think 
there is sound reason for keeping them separate in separate divi­
sions, and this draft seems to indicate a desire to keep th~ 
separate, and yet they are scrambled all together with the courts 
of law and criminal courts. 

I am sure that Mr. Hardin and all these gentlemen who spoke 
in favor of revision this morning have in their minds a mental 
reservation about some of these things I have spoken about. If 
you just correct those-and I think the Legislature will-I have 
great confidence they will-if those things are corrected, I am sure 
we will have a great improvement in the courts of the State. 

Thank you very much. 
MR. CAVICCHIA: Mr. Chairman, I would like to ask Mr. Car-

penter a question. 
l\fo. AM:LICKE: Mr. Carpenter, will you submit to a question? 
J\fo. CARPENTER: Surely. 
MR. CAVICCHIA: Mr. Carpenter, I just read your third point 

in your brief. I am trying to understand the distinction you 
make here. I think it is pertinent to today's subject matter because 
it deals with the judiciary branch, too. I don't understand what 
distinction you make here when you call the phraseology in this 
proposed draft something that is productive of the Fascist idea. 
Would you mind elaborating on that point~ 

MR. CARPENTER: The present Constitution provides this: "The 
powers of the Government," the powers, now, "The powers of the 
Government shall be divided into three distinct departments," de­
partments, they call them, "the Legislative, Executive and Judi­
cial." In the draft now proposed they have added to that phrase 
these words, "The functions, powers and responsibilities of the 
Government of this State shall be divided among three distinct 
branches-the Legislative, Executive and Judicial." Now, it has 
always been the democratic concept from the time of 1776 that the 
powers of the Government shall be divided into three branches, 
whether it is under the :Federal system or the State system, but 
that the responsibilities for government are in the people, and not 
until that disgusting little paperhanger, with the loud voice, from 
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Austria put over this idea that the powers, responsibilities and 
functions of government are in the State did we have all this 
trouble arise. 

MR. CAVICCHIA: Mr. Carpenter, I see the point you are making, 
but I think it is not well taken, because you are trying to read 
into this draft these words: "The functions, powers and responsi­
bilities of the people of this State shall be divided among the three 
distinct branches of Government." Had the wording been that, then 
I would agree with you, but it doesn't seem to me this changes 
the sense at all. It says, "The responsibilities of the Government," 
and certainly, if the Government has powers, it has responsibilities 
to somebody, and those responsibilities are to the people. I, can't 
catch your distinction. 

MR. CARPENTER: My distinction is this : The Fascist concept 
is that the State is everything and the individual is nothing. 

MR. CA VIC CHIA : That is true. 
MR. CARPENTER: The democratic idea is that the people are the 

Government and that they delegate to the people they put in office 
certain powers and responsibilities, not to the State. 

MR. CAVICCHIA : That is true. 
MR. CARPENTER: I don't know how this thing ever crept in, but 

this language, the functions, powers and responsibilities of the 
Government shall be divided among these branches-that puts the 
whole thing in the State, whereas I think it should be kept where 
it always has been, and leave the old language, the powers of 
Government shall be divided among the three departments. That is 
the thought I had. I lay it on the table. You mull it over and 
see whether you are right or I am right. 

MR. AMLICKE: The next speaker in favor of modification is 
Mr. William W. Evans of Paterson, former S'peaker of the House 
of Assembly. 

MR. EVANS: Mr. Chairman and Members of the Committee: 
Somewhat like Mr. Carpenter, I am in accord with most of 

the provisions of the Proposed Revision, but there are certain 
phases of the judiciary article with which I personally differ. I 
have been engaged, from time to time, in efforts to revamp the 
Court of Appeals, and while in the Legislature I was successful in 
steering an amendment to the Constitution through two sessiom1 
up to the point of getting it to the Senate, and then something 
happened. 

My objection to this proposed judiciary amendment is that it 
is too embracive, and I speak to the proposition that it calls for 
an opposition which will be, I believe, so powerful that you can't 
possibly put it through the Assembly and Senate. You endeavor, 
in this program, first of all, to set up a new Court of Appeals. With 
the general principle of a new Court of Appeals, I am in sym-
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pathy, because I feel that, with our present setup there is too 
much diversity of duties attendant upon each member of that 
court. I have had personal conferences with these men, and I 
know that it is too great a responsibility to saddle on those men 
to sit in all the various branches of activities on which they are 
called to sit, and I feel that a Court of Appeals whose only duty 
it is is to consider ultimate appellate matters is the proper setup, 
which has been adopted by practically every court in the United 
States, including our own national setup. That, I think, would 
make for a more ideal situation than we have at present and give 
greater ground for the display of the talents that reside in our 
present Court of Appeals. 

When we get into the general classification of a superior court 
in which is cast all of the circuits and county courts, then I think 
you are going too far afield. I hear little, if any, criticism of the 
circuits. I think, with the exception of a few individual cases 
where possibly a judge takes too long to try a case or takes too 
many recesses or comparatively trivial criticisms, that the circuits 
are .performing a fine job. 

With the Court of Chancery, I have had many years of experi­
ence, and while I see many things to criticize, I see no reason for 
tearing down that great structure which we have so carefully 
reared over all these years. My good friend, Mr. LeDuc, presented 
his arguments in favor of the conso~idation of the two branches 
and the elimination of the distinctions, and he said that any equity 
judge should be able to practice in the law courts because of the 
fact that in the law schools you get the teachings of equity and of 
law. Well, I want to tell him if he only has the opportunity to 
go through Pomeroy's Jurisprudence, and see the few points raised 
in Pomeroy and then goes into Newman's or any of the other 
criminal books upon "the practice of criminal law in the county 
courts, he will find such a tremendous range in the subjects cov­
ered by those particular judges that he will find that particularity 
in a man's .practice is required in order to get the fine degree of 
knowledge that is expected in the rendering of decisions on im­
portant questions that come up in the criminal courts and in the 
equity branch. 

What is the criticism that comes of the equity branch? Well, 
there is too much politics; there is too much favoritism; there is 
too much delay. All of these things we have heard from time 
immemorial. There has never been a time in the history of the 
English courts or in the history of the American courts that they 
haven't leveled the charge of politics in practically every instance 
when a decision goes adversely to a litigant, or favoritism, or that 
the courts take too long. To me, the criticisms of our courts are a 
matter of personnel largely. It is not with the intrinsic formation 
of the courts or the practices in the courts, but it is due to the 
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fact that some judge is delinquent, or he may be somewhat poli­
tically minded, or charges of that character. Well, all we have 
to do is go back to the appointing power and the confirming power. 
Of course, in the Court of Chancery we then go back to the Chan­
cellor, but we find it is largely a question of administration. If 
questions of that sort come up and we require speedier action in 
the Court of Chancery, very well-take it up with the Chancellor, 
with the purpose of having speedier decisions rendered, or take 
it up with the Legislature for the purpose of exacting a require­
ment that the decisions be promulgated within a certain time after 
hearing or that hearings proceed within a certain time. Most of 
these matters can be dealt with from the standpoint of the Legis­
lature, because so much of it deals with administration. Did we 
have to have a new Constitution of the United States of America 
when the United States Courts appointed a Civil Administrator of 
the courts to see whether the courts were performing their func­
tions? No, the Congress enacted a law and permitted that to be 
done and the S'upreme Court took upon itself the appointment of 
a civil administrator, who has compilerl statistics showing the pro­
duction of every judge, and he keeps upon the tail of every judge 
to see that he is constantly employed and isn't taking all his after­
noons off to play golf. That is a matter of simple administration 
and most of our difficulties come from administration. It js not 
so much the framework of the thing as it js administration, other 
than, I believe, in our Court of Appeals, and I only speak for that 
for the reason I feel that those men in that court are overburdened 
with a tremendous volume of work. They can't possibly humanly 
go through the volume of work placed before them and hope to 
give individual attention to every case that comes before them. 

As to the Temple report, I have had somewhat of an oppor­
tunity to scan it, and I find that although I don't know Dr. 
Temple, nor have I had any experience with respect to his preY­
ious knowledge of our courts or his experience with our courts~ 
I am just going to take his findings as being entirely truthful 
and worthy of credence, but I find that in the sum total of hir.-; 
recommendations, found in the Summary on page 9 of the Report, 
(p. 1058), it practically entirely deals with failures of adminis­
tration or failures in the appointing power. For that reason, I feel 
that we ought to center our efforts upon that phase which practi­
cally everybody agrees should be cured, because if you will look 
back upon the history of efforts to modify our courts, you wi11 find 
that the great bulk of the effort was directed to the revampmg of 
the Court of Appeals, and if you center your efforts on that, that, 
I think, will be a job of itself, without stirring up the opposition 
of the great number of the lesser courts and their officials, their 
functionaries, and their presiding· officers, who are well content 
to carry on the functions for which they have been originally 
designated and who are, in the great majority of the cases, effi-
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ciently performing them, but don't, for heaven's sake! just simply 
for the purpose of making a change, throw everything into a 
hodge-podge and hope to evolve, out of the mere fact you are 
calling them different names or visiting upon them different re­
sponsibilities, an ideal system of jurisprudence. 

I thank you. 

MR. AMLICKE: The next speaker in favor of modification will 
be Mr. Arthur S. Corbin. 

MR. CORBIN: Mr. Chairman and Members of the Committee: 
In order to cut down the time you will have to spend this after­

noon, I will condense my remarks as much as I can. I want to 
say, in the first place, that I read Mr. McCarter's brief on behalf 
of the committee of the State Bar Association, and I am quite in 
accord with what he says there and what is recommended by that 
committee in the form of modifications to the Proposed Revision. I 
want to refer to two or three things that were said here this morn­
ing: One, that the business of the courts has declined some fifty 
percent in the last ten years, and the question that that raised. 
In passing, I just want to say I don't think it necessarily, or per­
haps at all, means lack of confidence or the other reasons that were 
assigned, but that it means something not mentioned at all, and 
that is, the amount of administrative law that is now being prac­
ticed before the various bureaus and boards of our State and our 
Nation. There have been statistics compiled which show the tre­
mendous extent to which questions of law have gone from the 
eourts before these administrative bodies, and I think if it were 
not for that, the volume of business in the courts today won~d be 
just as much as it ever was. 

Also I heard it said this morning that the law schools turn ont 
men who are well educated in the equity branch, as well as the 
law branch, and that any man is equally fitted for both of these 
functions. I think that is quite in error and I think it is well 
known to be so, that there are men who by temperament are fitted 
to be law judges; there are men who by temperament are fitted 
to be equity judges. I remember very well when the late Judge 
Jonathan Dixon spoke at the dedication of the Passaic County 
Court House. The subject of his address that day was the differ­
ence between law and justice. He read a very startling paper, the 
text of which was this: Courts of law are for the administration 
of the law and those courts are supposed to administer the law 
just as it is written, universally intended to cover all classes of 
cases that can come within the scope of the provisions of the 
law; intended, but not necessarily competent, to reach every in­
dividual case where there are special circumstances which would 
ordinarily come nuder the jurisdiction of the court of equity. 
He said it is a great popular fallacy that a law court will of 
necessity always administer justice. It will administer the law 



594 Afternoon Session, September 17, 1942 

if it functions as it is intended to do, but there may be cases 
where injustice will be done and courts of equity are for the 
purpose of correcting that, wherein the law, by reason of its uni­
versality, is deficient. That is an axiom with which you are all 
familiar, but the point I want to make is that there are men who 
by temperament and nature are designed, and history has shown 
it to be so, to be equity judges, and there are men who by tempera­
ment and nature are designed, and history has shown that to be 
so, to be law judges, and so, for one, I desire to be recorded as 
opposed to this merger of the Court of Chancery with the courts 
of law. I heard Vice-Chancellor Pitney, some years ago, holding 
court in Newark, pound the desk and say, "As long as I sit on 
this bench, I intend to administer the law in accordance with the 
principles of equity." That was the Vice-Chancellor's view of his 
position and his duty, and he did, as someone said here recently, 
administer the law. True, but he administered it according to the 
principles of equity. 

Then, I wanted to say one word about the Governor's remarks 
this morning, or one particular remark. He said he had given 
great and serious thought to the question of whether this amend­
ment, this series of amendments, the Revision, should be submitted 
to the people during the war, and he said he had come to the con­
clusion that it ought to be, and he gave his reasons. I would like 
respectfully to differ with the Governor on that subject. I think 
that this country, and I believe you will agree, is engaged in the 
most terrible struggle in its history. I have heard people say we 
are going to win the war. I heard Congressman Hatton Sumners, 
at the annual meeting of the State Bar Association, disagree with 
Mr. Leonard Dreyfuss, the Director of Civilian Defense, who made 
the statement he is sure we will win this war. Mr. Sumners was 
Chairman of the Judiciary Committee of the House of Representa­
tives. He said, "I must disagree with Mr. Dreyfuss. I think that 
is a great mistake. We are not sure to win this war. We are not 
winning this war. We are losing this war." And it has been said 
by many men, who have had the courage to come out and say so 
very recently, that it will take every ounce of strength, every bit 
of energy, every resource at the command of the people of this 
country to win this war, and when you consider what is going to 
be involved in the submission of this amendment, or this Revision, 
to the people of this State in November of 1943, you must realize 
that the greatest amount of distraction, the greatest amount of 
dispute, the greatest amount of argument you can conceive of in 
a complete Revision of the Constitution, the most complete that has 
been undertaken in a hundred years, that that must be brought to 
a head, that must be decided by the people of this State in the 
November election of 1943. Why the November election of 1943 7 
I agree with many of the provisions of this Revision-the Court 
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of Appeals-I don't believe anybody in this room or anybody in 
this State will object to the creation of a new Court of Appeals­
and by the way, why call it a Supreme Court? Everyone I know 
calls it a Court of Appeals. If it is a court of appeals, Court of 
Appeals is a very good name for it. 

By the way, I am not an office holder, nor connected, so far as 
I know, with any movement or association committed to any posi­
tion on this subject. I am a plain citizen, a lawyer to be sure, 
and like Mr. Hardin to the extent of having practiced for some­
thing over forty years, but I say now, to put on the ballot now, 
"First, do you want a revision of the Constitution? Second, do 
you want a revision of the Constitution to be brought before the 
people at the November election of 1943 ?" as to number one, I 
wouldn't hesitate a minute. The people of this State want certain 
improvements in the Constitution and should have them, and I 
am in favor of that going on the ballot in 1943. I seriously doubt 
that this whole State should be thrown into an uproar over whether 
we shall or whether we shall not adopt a revision of the Constitu­
tion containing eleven articles, thirty sections, and 175 para­
graphs, in November, 1943. I think that is a great wrong to the 
people of this State and a great wrong to the people of this Nation 
and a great wrong to the men who are over seas and in all part 
of the Country, serving in the Army, the Navy, and the Air Force. 
I think it is a wrong thing to say that that thing must be decided. 
It has gone a hundred years in the form it is now. It needs cor­
rections and improvements but to say that should be done in 
November, 1943, I think is near to a crime. 

MR. BILDER: Senator Schroeder, I rise to a point of order, 
without any disrespect to the speaker, and ask leave, because of 
the departure from the order, to submit a question to the speaker. 
The point of order is the speaker has discussed not what goes to 
judiciary or what we have so far discussed, but what goes to the 
question of the advisability of this whole submission. May I ask 
a question of the speaker Y 

MR. SCHROEDER: Yes, you may. 
MR. BILDER: Has the speaker calculated the number of man 

hours that would be lost to the country by requiring the voters 
in New Jersey in November, 1943, to say yes or no to the ques­
tion "Do you wish a revised Constitution to be submitted to you" 1 

MR. CORBIN: I understand that the question is to be submitted 
in 1942 as to whether the Legislature shall put before the people, 
or place before the people, the Revision, and that that is to be 
voted on in 1943. 

MR. BILDER: I change my question to ask how many man hours 
would be lost to the productive effort carried on in New Jersey, 
the productive war effort, by having the voters in November, 1942, 
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write yes 01· 110 to the question, "Do yon wish a Constitution to 
be submitted to you"? 

l\iR. Sm-rnoEDER: ~Will the gentlemen submit? 

MR. CORBIN: I don't understand that that is the question, but 
I will say this: I haven't counted the number of man hours, but 
if a revision of this Constitution, a proposed revision of this Con­
stitution, is placed before the voters in November, 1943, in order 
for the voters to intelligibly vote on that question, the number of 
man hours will be countless and run into the millions. 

l\iR. CAVICCHIA: l\fr. Corbin, on the question of nature and 
temperament for members of either court, your point might be 
'vell taken if 've had qualifications dealing with nature and tem­
perament. Now, when does a judge acquire the temperament to 
be a law judge and when does a member of the Court of Chancery 
acquire the temperament to be an equity judge? 

l\fa. CORBIN: I would say at his birth. 
l\iR. CAVICCHIA: But are those qualifications considered when 

appointments are made? 
MR. CORBIN : I should think they ought to be. 
MR. CAVICCHIA: Well, are they? 
MR. CoRmN: I can't answer that question. I have never ap­

pointed any, but I should say they should be. However, a speaker 
this morning said we ought to revise this Constitution; there is 
too much politics, too much of this and that-killing tickets, judges 
lending money and going into real estate deals-are you going to 
amend the Constitution to correct those? 

1\1.:R. CAVICCHIA: That isn't my point, Mr. Corbin. The point I 
want to bring out is this: Isn't it possible for a man to acquire, as 
now he acquires, either as a law judge or equity judge, after years 
of service on the bench, that peculiar temperament? Isn't it pos­
sible for a man to acquire both temperaments? 

MR. CORBIN: I should not think he would have equal facility 
in both. I know this is the age of specialization. I know that in 
the medical schools they take general courses in medicine and after 
a while they branch off into specialities. The men may be equally 
qualified to branch into one specialty or another, but I say that 
when they do they acquire great facility in the specialty to which 
they devote themselves. 

MR. CAVICCHIA: Do you mind if I ask whether you practice in 
both courts, Mr. Corbin? 

MR. CORBIN: I have. I have practiced more in the Court of 
Chancery than I have in the law courts. 

MR. CAVICCHIA: Aren't there lawyers who are at home in 
Chancery as well as in the law courts and are reputed to be very 
good at the Bar 7 
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MR. CORBIN: Some of our ablest lawyers are practicing in both 
but I think you will admit that we have lawyers in the State of 
New Jersey, distinguished lawyers, who are known for their pecu­
liar and special ability along equity lines, and others who are 
known for their peculiar and special ability along strictly legal 
lines. 

MR. CA VIC CHIA: Won't you agree with me we have had lawyers 
and do have lawyers, known for their peculiar ability in both? 

MR. CORBIN: Yes, sir, and they are few, comparatively. 
MR. CAVICCHIA: Isn't it true that a judge or chancellor or vice­

chancellor will predicate his decisions largely on what memoranda 
or briefs are submitted by counsel in either court? 

lVfa. CORBIN : Yes, sir. 
MR. SCHROEDER: The next speaker will be Mr. George W. C. 

McCarter, representing a special committee of the State Bar 
Association. 

MR. McCARTER: Mr. Chairman, Members of the Committee : 
As the Chairman has just stated, I speak not only for myself 

but for a special committee of the New Jersey State Bar Associa­
tion. This committee was already in existence, considering other 
matters, when this report of the Commission on Revision was. made 
public, and at the annual meeting of the State Bar Association 
last May or June, in Atlantic City, our committee was instructed 
to study the proposed revision and make recommendations to the 
mid-winter meeting of the State Bar Association. We have studied 
it. We let neither the hot weather nor the vacation season inter­
rupt us, any more than your Committee permitted the same inter­
ruption, and we have now reached our conclusion, and we thought 
it proper that without keeping the report up our sleeves, so to 
speak, it should be submitted to your honorable body. You all 
have copies, and I am not going to read my brief, so to speak. 
What I shall say will be strictly to the point, and I don't think 
I shall take as much time as I wrote down this morning that I 
might take. 

The State Bar Association, ever since the turn of the century, 
has been actively interested in accomplishing a constitutional re­
form of our courts. If I may interject a personal element, the 
first vote I ever cast was in 1909 in favor of the 1909 amendments. 
My father, whom Mr. Wescott referred to so kindly this morning, 
was an enthusiast for the reform of our judicial system through 
constitutional change, and I was brought up, when I was a boy, 
to wish that, and have kept it up ever since. I am confident that 
any man here who has been in the State Bar Association in the 
intervening time will confirm what I say; namely, that the State 
Bar Association has been consistently in favor of constitutional 
reform of our courts. It was, therefore, a matter of great disap-
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pointment to our committee that when the judicial article was 
read, we found we could not approve of it as written. We are 
still in favor of a proper constitutional change, and in ·order that 
I may disabuse the minds of those gentlemen who spoke this morn­
ing, who are fearful that everybody who doesn't swallow it hook, 
line and sinker, is really stalling and doesn't want any change at 
all, I will point to the fact that we have in the last few pages 
of what I will call our brief or memorandum, or whatever you 
want to call it, set down in black and white a modified amendment 
which we can wholeheartedly support. 

The trouble with the change proposed is that a change as 
such has no value; it must be an improvement, and in the opinion 
of the committee for which I speak, there can be no improvement 
in our constitutional setup of the courts unless the change con­
forms to at least six fundamental canons. 

The first of these is a separate court of appeals in the last 
resort, with a permanent member.ship of not more than seven, all 
to be learned in the law and to have no time-consuming other 
dutie~ The proposal does conform to that canon. 

The second canon is there should be one great state-wide court 
of original and intermediate appellate jurisdiction, exercising the 
jurisdiction now vested in the Supreme Court, the Court of 
Chancery and the Prerogative Court, sitting in a Chancery Divi­
sion and a Law Division, but with power to do full justice in any 
one cause. 

Thirdly, in addition to the foregoing, in the language of the 
present Constitution, "such inferior courts as now exist and as may 
be hereafter ordained and established by law, which inferior courts 
the Legislature may alter or abolish as the public good shall 
require." 

Fourth, the absence of any provision permitting the Governor 
to establish a temporary court or appoint temporary judges. 

Fifth, to the end of minimizing future litigation over jurisdic­
tion, the Constitution should wherever possible, instead of taking 
a fresh start, refer to or take oYer the well understood jurisdiction 
of the existing courts. 

Last, but by no means least, the Constitution should not go 
into too much detail. 

The Proposal violates many of those canons. In the first place, 
after you get below the court of last resort, which I, like every­
body else I have heard here today, think should be called the 
Court of Appeals, you have, instead of one great state-wide court, 
twenty-one courts. It is practically as if you conferred upon the 
present Court of Common Pleas all j."tlrisdiction whatsoever and 
made it state-wide. That, we do not approve of. We think that 
the great and tremendous power of injunction, the great and awful 
power of taking a man's property away through the appointment 
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of a receiver, should not be handed out to every Common Pleas 
judge. I say that with respect to those gentlemen, some of whom 
I number among my friends and whose duties are no less impor­
tant than any other duty performed by anybody in the State, the 
view of our committee is that there should be retained the value 
and benefits found in our old system of the separate Court of 
Chancery and we should do away with the evils of that. It is 
not wholly good but it is by no means wholly bad and should 
not be scrapped. 

We believe that the Commission should have paid more atten­
tion to the 1909 amendments, which were proposed by the then 
leaders of the Bar and adopted by two Legislatures of New Jersey 
but unfortunately, as happens to so many of our amendments 
through the amending process, were lost in the shuffle. Be that as 
it may, not only is there the 1909 standard to look at but the Com­
mission seems to have completely overlooked the English Judica­
ture Act. The proponents paid lip service to that great work this 
morning, but the draftsmen utterly ignored it. That English sys­
tem, which I think is the envy of the rest of the common law 
world and has been the model of much and should be the model 
of more, retains in its chancery division the equity specialists but 
does provide that, subject to the convenient assignment of causes, 
all justice may be done in any one case. That is what we think 
should happen. We think it is absurd that if you have an action 
on a promissory note and you want to interpose an equitable 
defense you should not be able to interpose it right in the 
division in which that cause is being tried without getting an 
injunction from somewhere else, but we also think that there are 
certain types of causes which can be properly assigned, at least 
in the first instance, to what I will call equity specialists and we 
feel that by providing for them and providing for a system 
whereby the office could be shifted and transferred and different 
types of assignments may be made as the future may show to be 
wise, you have a system which we can be proud of and not one 
which is ill considered and really-I don't wish to be supercilious, 
but I think it is-sort of half-baked. 

Then, another thing is the Constitution should not attempt to 
do too much. We should remember we are making a Constitution; 
we are not drawing a practice act. The inferior courts can be left 
to the Legislature, as they are now. There is no reason why the 
Constitution should go down and interfere with them. Judge 
Hartshorne brought tears to my eyes this morning when he said 
how terrible it was he had these four different courts that he had 
to sit in. The Legislature can change that in one act by provid­
ing that the Oyer and Terminer courts, S'pecial Sessions, Common 
Pleas, and Orphans' courts shall all be merged in a court-you can 
call it County Court, if you want to. Nothing has to be done with 
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the Constitution to do that. I think something like that should 
be done, but we don't have to go· through the birth pangs of pro­
ducing a Constitution in order to accomplish it. 

In like manner, we should not attempt, in the Constitution, to 
try to play God. We should not foresee everything for the future. 
Stake out the great framework and leave the rest to be done in 
the future by rules of the court and by the Legislature. Far too 
often people who are making constitutions try to tie the hands of 
subsequent generations. Times change. The Constitution seems 
to have a faculty in our State of remaining unchanged. There­
fore, let's do not, when we make a new one, make it too difficult 
to alter the traditional situation as changed circumstances may 
require. 

·Then, there is another thing : For years after the adoption of 
the Constitution of 1844, we had a mass of litigation over what 
this or that meant. Jurisdiction of our courts is pretty darned well 
settled now, and I think this is purely a question of draftsmanship. 
The draftsman should, so far as possible, transfer existing juris­
diction, making necessary changes, instead of taking a complete 
fresh start which will result in thirty years more of litigation 
over what the meaning of this or that phrase is. 

There is one thing in particular in the draft as proposed that 
the committee does not like, and that is what I called at the 
Atlantic City meeting "the court packing plan." There is a pro­
vision in the Constitution whereby in the event a decision does 
not come down within a certain length of time from the court of 
last resort, the Governor can appoint a temporary court and ap­
point temporary judges. I think that is bad. I think that gives 
great possibilities to political courts, particularly in the case of 
very contentious litigation with great political phases to it. The 
court of last resort should be unassailable. The great and only 
weakness in the Supreme Court of the United States is that there 
is no top limit to the number of judges, and therefore it was pos­
sible for the President, back in 1936 I think it was, to advance 
and suggest his "court packing plan.'' If we have a court of ap­
peals of seven members, which I think everybody agrees is plenty, 
that should not be capable of enlargement by the Governor. If, 
however, for some reason or another there is no quorum, through 
sickness or anything you can possibly think of, the Court of Ap­
peals should be able to summon up from the court below an addi­
tional judge, much like the United States Circuit Court of Appeals 
can summon a District Court Judge to aid them. It would get the 
summoning power out of the po1itical hands and into the judicial 
hands. 

My brief, or memorandum, goes into, in considerable detail. 
particular criticisms of the plan. I don't think it either advantagr­
ous or fair to others who want to be heard to ~rn into that nffw. Tt 
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is there and can be read by the Committee and by members of the 
Legislature at their leisure. I shall say only one more thing: If 
this debate here today was later on in the history of this pro­
posed revision, if we were deciding whether or not to adopt this 
as written or vote no, that would be one thing, but we are not at 
that stage. His Excellency, the Governor, himself, this morning 
said there was still the possibility of improvement. I think Mr. 
Hardin also indicated that there was still a possibility of some 
change, and of course there is. This document as written is not 
going before the people. There are going to be modifications. I 
have no doubt that some of the members of the Revision Commis­
sion themselves would be the first to say that on further thought 
they think this or that might be changed. That being the case, 
let's by all means get the best modification that we can. The com­
mittee of which I have the honor to be chairman has worked long 
and hard on this, and we earnestly submit for your committee's 
consideration, and for the Legislature and ultimately the people, 
the improvements in the judicial system, improved but containing 
very many of the suggestions, embodied in the report of the Re­
vision Commission. 

MR. CAVICCHIA: Mr. McCarter, were judges of the Courts of 
Common Pleas always appointed by the Governor? 

MR. McCARTER: No, at one time they were appointed by the 
Legislature in joint meeting. 

MR. CAVICCHIA: How was it changed? 
MR. McCAR'l'ER: There was a constitutional amendment. 
MR. CAVICCHIA : How do you reconcile that with your statement 

that we can change by law these inferior courts? 
MR. McCARTER: You can; the Constitution says so. The Con­

stitution of 1844 provided in so many words that the Common 
Pleas Judges should be elected by the Senate and Assembly in 
joint meeting. Then in the 1875 amendments that was changed to 
provide for appointment by the Governor, but there isn't any rea­
son in the world that I can see why the Legislature could not 
tomorrow pass an act combining into one court the several courts 
held by the Common Pleas Judges. 

MR. CAVICCHIA : Except that I am trying to read in the schedule 
of the 1844 Constitution a prohibition against changing those courts 
by reason of the fact that under Paragraph 11 of the schedule 
there is mention of the Courts of Common Pleas and Quarter Ses­
sions in relation to the Clerks of the Counties. 

MR. l\foCARTER: I think it is generally understood, at least I 
always did understand, that a schedule in a Constitution is merely 
a carryover proposition. It takes care of the existing situation 
until you get going under the new, and provides for a temporary 
shifting of duties. 
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J\fa. CAVICCHIA: I agree with you on that. 

MR. McCARTER: The Constitution of 1844, as plain as the nose 
on your face, has the clause I quoted. 

MR. CAVICCHIA: I know the clause you quoted. I am just trying 
to work it out. 

MR. DEGNAN: Mr. Speaker, may I interpolate at this point 1 

MR. AMLICKE: What do you wish to interpolate? 
MR. DEGNAN: I just want to make a correction in what he said 

on the point Mr. Cavicchia has raised. I think the question has 
been decided adversely to the position taken by Mr. McCarter in 
the case of Schalk v. Wrightson in 58 Law. 

MR. McCARTER: I disagree with Mr. Degnan. 
MR. AMLICKE : The next speaker in favor of modification is M. 

Lester Lynch, President of the Hudson County Bar Association. 
MR. LYNCH: Mr. Chairman and Members of the Committee: 
Let me first express the thanks of the Bar of Hudson County 

to you men for having considered my telegram during the vaca­
tion period that you continue this hearing on the judiciary article 
so that the lawyers in the State, particularly in our County, 
might be heard. We appreciate your consideration. It is signifi­
cant that today is Constitution Day. Today throughout the Nation 
we celebrate the 155th anniversary of the signing of the United 
States Constitution. I submit that that live, active, forceful docu­
ment speaks stronger and more forcefully than any words that I 
can command to the effect that old age alone is not a good and 
sufficient cause for doing away with the Constitution. The subject 
matter under consideration today, in comparison, is young; it is 
not a hundred years old yet. 

No one doubts or questions that our present State Constitution 
is in need of definite changes. Some like the term "reform," others 
"revision," and still others the modern "streamlining." I will not 
quibble as to words, but I am here to present to you a few thoughts 
concerning that part of the proposed new Constitution which deals 
with the change in our courts. 

I was fortunate enough, at the spring meeting of the State Bar 
Association, to have heard the address of Mr. George McCarter in 
giving his report as chairman of the Committee to Study Judicial 
Reform by Legislation, of the State Bar Association, and to have 
listened to his remarks concerning the proposed court changes in 
the new Constitution, in which he found serious defects, both of 
form and substance. His address on that occasion was well re­
ceived. It was substantially to the same effect as his remarks today, 
but in greater detail. 

To us of the Bar who have known Mr. McCarter for many 
years and who know of his reputation before the Bar of this State 
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and the Nation, it seems but fitting and logical that a great deal 
of weight should be given to his expressions. 

As I said before, it is true there should be some changes in the 
Constitution but, to me, change means to alter, to qualify, to 
temper, to modulate, to modify. It does not mean to completely 
destroy and build a substitution therefor. Most of us who are 
trained in the law as clerks were given the sage advice to read 
Lord Blackstone at the commencement of our legal education, 
because in it are stated the principles of common law upon which 
all law, since that time, has been founded. And, running concur­
rently with our study of the common law, we learned that our 
courts were patterned after the English judicial system, that sys­
tem which so definitely provided a cleavage between the courts of 
law and equity. Since the time of Lord Blackstone there have been 
changes and modifications, both in law and procedure, but this has 
been the slow result of growth and not the sudden innovation of 
theory. 

We have come to recognize fully the value of tradition and habit 
as the great allies of permanence and stability. This new pro­
posed court reform shudders at tradition and preaches the doctrine 
that before you can effectuate a change, you must first destroy the 
basic Constitution. That, I submit, is wrong. Today is well recog­
nized by all as a day of specialization. I think the committee ap­
pointed to revise and to submit a revision of the Constitution recog­
nized that principle. We find in the proposed new Constitution a 
setup of the Supreme Court that will be exclusively of appellate 
jurisdiction. I think the committee, through that, recognized that 
specialization today will result in a more efficient and workmanlike 
job, whoever is handling it. I submit that, carrying out that same 
principle of recognition of specialization, the committee should 
have set up a Court of Chancery that would specialize in equity, 
and a Court of Law that would have to do exclusively with law. I 
submit there is an inconsistency in the reasoning and the thought 
that provoked and submits this proposed new Constitution. 

A great makeup artist changed Helen Hayes, in the well known 
"Queen Victoria,'' from a young girl to an old woman in the course 
of several hours on the stage. Did he have to destroy her body in 
order to effect this change~ To give a more streamlined example, 
which seems to be the method of procedure outlined by the Com­
mission on Revision of the New Jersey Constitution, modern science 
has given us high-test gasoline with which to drive with great 
speed and dispatch on our highways, but war, the great leveler, is 
bringing us back to the basic principle of traveling by our own 
locomotion and is returning us, of necessity, to those so-called 
"horse and buggy days" which the proponents of the new Constitu­
tion seem to regard with aversion and antipathy. Should we cease 
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to do our daily tasks because they will now have to be performed 
through old-fashioned methods~ 

It amazed me, upon listening to Mr. McCarter's speech at the 
State Convention, that this new Constitutional Committee, having 
called the representatives of the State Bar Association before it 
for an expression of views, proceeded to entirely disregard them. 
I am wondering if, when they sought this advice and counsel of 
our Bar, upon whom will devolve the practicing before these nc·w 
proposed courts, it was with their tongues in their cheeks and a 
recollection of that old definition of "advice," which, as I remember 
it, was "something which everybody is ready to give but which 
nobody is willing to fo1low, except when in a particular case it 
accords with their own wishes and desires." Yes, the Constitution 
needs changes as far as the courts are concerned, but certainly, I 
don't believe in violent changes, nor do the people expect them. 
Things in possession have a firm grip. It is a conviction that will 
not be surrendered except by compulsion, and wise men should 
look to it that this compulsion be not put in force. It is not many 
years ago that we had an example of what the American public 
will do when an attempt is made by anyone to alter or change our 
court system. 

The history of our Republic-yes, the very beginning of our 
country-is fraught ·with instances where the American people 
have rebelled when compulsion was placed upon them. This pro­
posed court amendment is not a proposed amendment at a11 but an 
absolute destroying and tearing-down of beloved traditions of la·w 
and procedure that have come down from the time when "the 
memory of man runneth not to the contrary." If the Constitution 
is to be changed as far as the courts are concerned, then I feel. 
and urgently recommend, that it is imperative that the State Bar 
Association of this State, which recognizes this necessity, should be 
the guiding consultant as to the manner in which those changes 
should be effectuated. I heartily disapprove of the court changes 
in the proposed new Constitution. 

MR. AMLICKE : The next speaker in favor of modification is 
Mr.James A. Major, prominent member of the Bergen County Bar. 

MR. MAJOR: Mr. Chairman and members of the Committee: 
At the outset of my remarks may I say to you that I hold no 

office in the State of New Jersey; I seek none. I do not speak for 
anyone other than myself. 

The proposed plan for an independent Court of Appeals is one 
with which everyone heartily agrees. I have heard no digression or 
dissension on that point here today. As to the other part of the 
proposed plan which would abolish the Court of Chancery and put 
it into a superior court with a so-called Equity DiYision, I heartily 
disagree. I think that anyone who has ever practiced law in the 
courts recognizes that in the course of time a judge vd10 is assigned 
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to a special branch of the law, whether it is as a Supreme Court 
Justice hearing appellate matters or as a Vice-Chancellor hearing 
equity matters or as a Judge in the Quarter Sessions or ()~rer and 
Terminer presiding in a criminal matter, acquires what we can 
properly call a sixth sense. By training along those lines he is 
able to see a point very much more quickly and accurately than one 
who must of necessity charge his mind with knowledge of the law 
of homicide, injunction, specific performance, will probate or what 
have yon. I have heard the question asked here, when does a man 
acquire this ability. Obviously, he acquires it ·when he has had op­
portunity to function as a judge. If this proposed plan goes 
through, a man can act as Vice-Chancellor this year and hear mur­
der cases next. Now, there are men qualified to do that. There 
are not yery many of them. Of the men who spoke here today 
as proponents and in favor of modification, some I have seen in 
court. Some of them I know have never handled a criminal case 
in their lives. ·whether they would know anything about the prac­
tical mechanics of a case after spending a lifetime before the 
Chancery bench, no one would know. I do know, however, that 
this plan has somewhat of a prototype in the plan that is now in 
force in the State of New York where they have an independent 
Court of Appeals and a Supreme Court divided into an appellate 
division and a trial term, and that will give the answer to the ques­
tion, whether a man can sit properly one day trying a murder case 
and the next day a suit for specific performance. The practice over 
there is to assign members of the Supreme Court to sit in the equity 
division and there is where they stay. It is rare indeed when they 
take a man from the equity side and put him in, we will say, the 
criminal courts or to hear ordinary negligence cases, and I am not 
speaking out of turn when I say that they try to take their best 
justices to sit on the equity side. 

The Court of Chancery has functioned in this State for years, I 
think, efficiently and ·well. I see no reason why it should be 
changed. 

In the memorandum submitted by the State Bar Association 
reference is made to the fact that if the Superior Court plan were 
adopted, we would have twenty-one separate courts, and I think 
that that is so. In view of the fact that it is mentioned there, I 
will not take up the time of the Committee any further on that 
point. 

It is said that litigation is expensive, costly, too long delayed 
and that this plan will change that. I call the attention of the 
members of the Committee to Section IV, Paragraph 2 of this Arti­
cle, which says that an appeal can be taken as a matter of right 
from any order of the Superior Court to the appellate division. 
The present practice prohibits such appeals until after final judg­
ment. Under this plan, eYery interlocutory order made by the 
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court is subject to appeal and unnecessary delay. S'o that you will 
know I am not being· unduly alarming on this point, that unfortu­
nately is the situation in the State across the Hudson River, where 
they are so bedevilled by matters of practice and there are so many 
appeals taken to the appellate division from orders concerning hills 
of particulars and interrogatories in the examination before trial, 
that of necessity a man must be a specialist in practice and plead­
ing. 

In the fourth paragraph of the same section, the appellate 
courts are given the right to set aside judgments where the finding 
of fact is against the weight of evidence or the verdict is excessive 
or inadequate. At the present stage of our law, if you are dissatis­
fied with the jury's verdict, you apply to the trial judge who allows 
you an order to show cause and rules on it accordingly, whether or 
not the verdict is against the weight of evidence, or the damages 
are in excess or inadequate. rrhere is some slight modification of 
that in cases arising in the Supreme Court that are not material 
for our point. I think anybody who has ever practiced law knows 
that you have the most complaints about the verdict. There doesn't 
seem to be much doubt as a result that the law was correctly under­
stood, but the application of that law to the facts is the thing that 
annoys. If this gives a right of appeal on the question of damages, 
the question of whether the verdict was or was not against the 
weight of evidence, instead of discouraging the litigation, you are 
going to encourage litigation because everyone will say, "Well, let 
the appellate court take a crack at this and see if they agree with 
the jury's findings." One further point, turning to Section VI in 
Paragraph 4, it states that if the Supreme Court shall not decide 
a case within a period of two months, the Governor may appoint 
a special term of the Supreme Court which will have concurrent 
jurisdiction; so, instead of having one court of last resort, you will 
have two. A similar procedure was tried out in the Sta~e -0£ New 
York where they had a Court of Appea1s and a Commissioner of 
Appeals, and the same was true in Nebraska where they had two 
Courts of Appeals. I think that the logic of having a court of last 
resort is to have a court of final say, not that they necessarily know 
more law than anybody else or that their opinions by virtue of in­
trinsic logic cannot be assailed, but because you can't go higher. 
The result is, we have appeals from the Supreme Court to the 
Court of Errors and Appeals, and if a Federal question is involved, 
to the Federal Supreme Court. Under this plan you can very 
easily have a situation where one Supreme Court would say "Yes," 
and one Supreme Court would say, "No." I certainly think that 
that is hardly conducive to a change in your court setup. As I 
said, I think we are all in agreement on the necessity of having a 
separate Court of Appeals, because of the fact that under the 
present setup there is a certain judicial camaraderie involved, 
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which should be eliminated, men in that court should not be passing 
on the acts of their fellows, but on the acts of those below them, so 
that they can give an independent judgment. 

For those reasons I submit that before this proposed article is 
submitted to either the Legislature or to the people for vote as to 
whether they want it or not, these amendments should be made. 

MR. SCHROEDER: The next speaker will be Mr. Samuel Koestler. 
MR. KoESTLE·R: Members of the Committee, while I am in favor 

of constitutional revision, I want to address my remarks particu­
larly to one subject and only one, and they will be very brief. I 
oppose that part of Article V which would eliminate the Court of 
Chancery from our system of jurisprudence. I am not, as others 
have said, a politician or an office seeker. I am a plain lawyer 
who has been practicing in our courts for more than forty years, 
and by far the greater portion of that work has been in the Court 
of Chancery. My fellow lawyers recognize me as having standing 
as an equity lawyer. When I started you had such Vice-Chancel­
lors as Pitney, Stevens, Emery, and Stevenson; before them you 
had Chancellor Green, all eminent equity jurists. In recent times 
you have had other good men and I recall very distinctly that in 
speaking with late Vice-Chancellor John Backes, he said to me 
more than once, "Equity is something you must feel. There is a 
feeling; there is something more than you learn in books." It is 
true that in law school a student will learn law and equity, but he 
cannot sufficiently apply it to become an equity jurist. It is true 
that law judges may pass on· cases that come up from the equity 
court, but deciding those cases when the witnesses are before them 
on equitable principles is something entirely different. It is some­
thing you must feel. I do not feel that this Court of Chancery 
should now be abolished. It has been said by previous speakers 
that those of us who want to have, in this Constitution as prepared 
by the Committee, certain changes and amendments want to kill 
constitutional revision. That is not so. Those who propose Article 
V want to slay the Court of Chancery. The Court of Chancery is 
an honorable court, an institution that has long been recognized by 
many jurisdictions. 

If I may, I will read to you from 78 Atlantic Reporter, an 
opinion of the Maine Supreme Court, where that judge said: "No 
State court is entitled to greater consideration for the perfection 
of its rules of equity procedure and the force of its equity decisions 
than that of New Jersey." New Jersey has always been recognized 
as being fundamental in the advancement of equity rules and 
jurisprudence. 

I, therefore, ask, and want to go on record now, that Article V 
in the respect mentioned should be changed. That is the only point 
I am here about. I feel the Court of Chancery should be main-
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tained. Dividing a court into two divisions ·will not giYe the same 
force and effect as a separate Court of Chancery. In other words, 
you would have one judge sitting one day, and another, another 
day. It is true that a judge appointed in the Court of Equity 
either is an equity man when appointed or by experience may be­
come such, but if a man is changed from division to division, he 
will not have that feeling or touch with equity. Equity is some­
thing which should be administered by experts. While it is true 
that disrepute has been brought in some respect in years gone by 
by several of our Vice-Chancellors, those men are no longer on our 
bench, and I am sure that our Court of Chancery will once more 
reach the high repute that it had in times gone by. I, therefore, 
am very much opposed to any constitutional amendment which wi11 
eliminate the Court of Chancery. 

l\fa. S'crrnoEDER: Mr. Emanuel \Vagner. 

MR. WAGNER: Mr. Chairman and Members of the Committee: 
I feel the same way with respect to the Court of Cha11cery, but 

to repeat again the arguments advanced by others would be merely 
repetitious and a waste of time. However, I should like to address 
myself to two phases of this which have not yet been discussed. 
One is the Section of Article V which provides that the judges, 
when the court is first organized, shall be drawn from a certain 
category. ·within that category there are thirty-seven judges, 
which consist of nine members of the Supreme Court, the Chan­
cellor, the ten Vice-Chancellors, fourteen Circuit Court Judges, 
and three lay judges, who have been counsellors at law for ten 
years. Of necessity, the first twen:ty-seven or, rather, the first 
thirty-two judges which it is contemplated that this court shall 
organize with will be drawn from these. The section of the arti­
cle provides that there shall not be less than twenty-five judges of 
the Superior Court, of whom six shall be appellate judges. Seven 
judges shall be members of the higher court, the Supreme Court. 
That would leave a maximum of nineteen to commence with, to 
perform the duties that are now being performed by the judges 
throughout the State. That doesn't mean that we will not require 
more than twenty-five judges of the Superior Court, nor does it 
mean that the Commission in making its Report did not contem­
plate that more would be required, but it seems to me that if they 
were looking into the question as to how many judges should be 
required for that purpose an estimate, and a reasonable estimate, 
should be made of the number required. Now, the duties that will 
be performed by nineteen judges of the Superior Court, providing 
we commence with the minimum as provided for in this Section, 
would be duties taken over from nine members of the S'upreme 
Court, the Chancellor, ten Vice-Chancellors, eleven Advisory l\fas­
ters, fourteen Circuit Court Judges, and thirty-three Common 
Pleas Judges, which means that nineteen judges would be doing 
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the work now being clone by seventy-eight jndges. It is hardly 
conceivable that that would speed up processes in our court8, and I 
don't think that the Bar is generally interested in cheap judges. 
We want to pay our judges well, but we want good jndges, and we 
certainly are going to need more than nineteen. 

I think this Commission, which has made a greater study 
of this subject than anyone else possibly has, should have estimated 
the number of judges required, and instead of putting them at 
nineteen trial judges to do the work of seventy-eight judges, it 
should more nearly approach the actual number needed. vVe have 
a number of good judges. If we place seven on our Supreme 
Court, of necessity a number of those wi11 be on the Superior Court. 
Their duties will run from trying petty cases, such as larceny 
cases, and although those are necessary and in their proper sphere 
are taken care of by the judges of the county courts, I respectfully 
submit that we have some very eminent judges in this State who 
\vould be-I won't say lmvering· their status--but whose talents 
would be wasted if they spent thei:c time on such matters when 
there are graver matters that should be handled by them. 

One other question, with all due deference to the Governor 
and the proposal that he made this morning-as had been said 
before, we all want a change and we are not trying to get it by 
setting up suggestions merely for the purpose of delay. At least 
I don't feel that way but I submit this, that the suggestion made 
by the Governor is not in conformity with our true democratic 
principles. · We have based our Constitution by dividing the 
powers and those powers are given by the people themselves, and 
if a proposal is made to the electorate in November that they pass 
upon the question as to whether the Legislature should set up a 
Constitution next year or a revision of the old Constitution and 
submit it to the Legislature in the Fall of 1943, they will be dele­
gating to the Legislature the powers that are inherent in the 
people themselves. The liegislature is just as personally interested 
in this new Constitution as the judges would be and, with all due 
deference to this or next year's Legislature as well, we know that 
legislators, to some extent, are politically minded. vVe know 
that the Gover:nor himself has complained that some of his powers 
of appointment have been taken from him by the Legislature. 
We are not concerned only with courts. We are all citizens. 
We are concerned with the other provisions of the Constitu­
tion, and it vvould be very dangerous for the J_iegislature to de­
termine the setup of our courts, as well as the setup of the Leg·is­
lature, as well as whatever rights the Governor may have. rrhat 
would be placing with the Legislature, to some extent, I may say, 
a political body, the rights that should be in the people, and 
why this Commission or the Governor himself has departed from 
the original objective, I can't understand, because the answer 
was there, it was in the Report, and it was merely one, "Shall 
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this revision be submitted to the people at the primary for the 
purpose of determining whether it should be adopted at a gen­
eral election?" That is impossible. There are many objections to 
this and valid objections to it. The other is in the alternative­
there should be a Constitutional Convention, and that is what I 
think we should have. 

MR. SCHROEDER: Thank you. The next speaker will be Mr. 
Lippincott. 

MR. LIPPINCOTT: Mr. Chairman and Members of the Legislative 
Committee : As I understand it this Committee sits for two pur­
poses : first, to ascertain the sentiment of the people of the State 
as to the various proposals and recommendations made by the Com­
mission in its Report; and, secondly, to ascertain the sentiment of 
the people of the State as to whether or not they desire the funda­
mental law of the State to be changed. It has been suggested that 
the second question be put to the people of the State at the coming 
election. I don't see any reason for submitting that question to the 
people of the State because ·I think that the people are almost 
unanimous in the feeling that there should be some change in the 
fundamental law of the Constitution. The only question involved 
is when that change shall be effected and how and in what manner 
it should be effected. 

Coming back to the first question, what is the sentiment of the 
people as to these changes, I shall address myself first to the elim­
ination of the Court of Chancery of this State as a separate and 
distinct court. To my mind this proposed draft as submitted is 
ill conceived and ill considered. My friends in this part of the room 
have spoken as to the Court of Chancery, the elimination of the 
Court of Chancery. Mr. McCarter has presented an admirable 
brief upon the question of this change of the Constitution. I am 
sorry, however, that in his brief he is mistaken as to his conclusions 
as to the retention of the Court of Chancery as a separate and dis­
tinct court. He admits that it is necessary that there should be a 
separate and distinct equity division of the Superior Court, and, 
in so admitting, he in fact admits that the Chancery organization 
should be retained. It is not necessary for me to go ip.to detail as to 
the services rendered to this State by the Court of Chancery. After 
observation as a member of the Bar of this State for forty-eight 
years, I know that the members of that court are performing able, 
efficient and competent work. The Chancellor chooses his Vice­
Chancellors. He, under our Constitution, is the court and he has 
a natural desire and a natural pride in maintaining the dignity 
and the efficiency of that court for which he is responsible, and 
believe me the present Chancellor, Chancellor Campbell, knows how 
to select Vice-Chancellors. These men are selected by the Chan­
cellor. They are not subject to confirmation by anyone. They are 
independent and fearless in the performance of their duties. In 
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my part of the State, in South Jersey, they work night and day. 
This Commission proposes to discard the Court of Chancery as 

a separate and distinct court and substitute therefor an equity and 
probate division of a superior court, and what that equity and 
probate division will consist of, God only knows. A few days ago I 
attended a meeting of the Burlington County Bar Association 
down at Mount Holly. I am a member of that Association. The 
speaker of the· evening couldn't be present and the president of 
the Association picked on me to speak. I had no subject to speak 
upon and it came into my mind to refer to the Proposed Revision 
of this Constitution. I wasn't prepared to speak, but I did the 
best I could, and I opposed the elimination of the Court of Chan­
cery as a separate and distinct court. There was one gentleman 
present who in reply to my statement stated that there was another 
side to that question, and I may confide to you that that gentleman 
spoke here this morning and he comes from South Jersey. He 
said that my support of the Court of Chancery was founded upon 
sentiment. 'Vell, it is founded upon sentiment, but that sentiment 
is founded upon reason and is the result of the observation of the 
Court of Chancery through nearly half a century. This morning 
that gentleman said the Court of Chancery has become a tradition, 
a time-honored tradition. May I call your attention to the fact 
that marriage is a time-honored tradition and it is founded upon 
sentiment, but. would you do away with marriage? The Court of 
Chancery is a time-honored court. My sentiment toward the Court 
of Chancery is not an idle sentiment, but it is a sentiment resulting 
from the knowledge of the good work that that Court of Chancery 
is doing. Those men are specialists. If I have something physi­
cally wrong with me, do I remain with my family doctor in order 
to right that wrong? No, I go to the specialist. If you have a 
difficult question in equity, do you want to go to a law judge to 
decide that question? No, you want a Vice-Chancellor who is a 
specialist to decide that question. Getting back to the meeting 
at Mount Holly, after that meeting I conceived the idea of taking 
a poll of the Burlington County Bar Association to ascertain how 
they stood on that question, on the question of the elimination of 
the Court of Chancery. I sent out fifty-eight postals. On those 
postals were to be answered : 

1. I oppose the elimination of the court. 
2. I favor the elimination of the court. 
3. Vice-Chancellors should be appointed by the Chancellor as 

hereofore, without the advice and consent of the Senate. 
4. Vice-Chancellors should be appointed by the Chancellor by 

and with the advice and consent of the Senate. 
5. Vice-Chancellors should be appointed by the Governor by 

and with the ad vice and consent of the S'enate. 



612 Afternoon Session, September 17, 1942 

I sent out in Burlington County fifty-eight postals. I received 
twenty-six reply postals. T·wenty-five of those twenty-six voted 
Number One. They opposed the elimination of the Court of 
Chancery of New Jersey as a separate and distinct court. There 
was one vote cast in favor of the approval of this Proposed Re­
\'ised Constitution in that respect, the elimination of the court as 
a separate and distinct court. Twenty-four of the twenty-five who 
voted for the retention of the Court of Chancery rnted in favor of 
the appointment of Vice-Chancellors by the Chancellor as hereto­
fore. One Yoted for the appointment by the Chancellor with the 
advice and consent of the Senate and one voted for the appoint­
ment of Vice-Chancellors by the Governor by and with the advice 
and consent of the Senate. 

I did the same thing in Camden County. I sent out 368 postals. 
I received 128 replies. One hundred and seven of the 128 votes 
were in farnr of the retention of the Court of Chancery as a sepa­
rate and distinct court, in favor of Number One. Twenty-one voted 
for Number Two. Ninety-nine voted for Number Three, the ap­
pointment of Vice-Chancellors by the Clumcellor without the ad­
vice and consent of the Senate as heretofore. Nine voted for ap­
pointment by the Chancellor \vith confirmation of the Senate, and 
fiye voted for appointment by the Governor v,'ith the advice arnl 
consent of the Senate. Now, gentlemen, about thirty-three and one­
third percent, just about one-third of the Camden Bar, voted in 
favor of the retention of the Court of Chancery.· About thirty­
three and one-third percent voted, and that was about the vote to 
eliminate the Court of Chancery. There was about sixteen and 
two-thirds per cent, just about a one-sixth Yote. In Burlington 
County where I have the privilege of living, there was one vote for 
revision to twenty-five against. 

I needn't take the time of this Committee to speak further upon 
the subject of the Court of Chancery, but I do ·want to refer very 
shortly to one or two things in this Judiciary Article which I think 
need consideration. There is no question in my mind that there 
should be a separate and distinct court of appeals. I believe that 
it should be called the Court of Appeals. There is a plan to give 
the judges of the Court of Appeals life tenure. I don't approye of 
that. Under the present system they are appointed once in seven 
years, and if they are satisfactory, if they haye proven satisfactory 
in the past, they are reappointed for term after term. I never 
forgot a statement that Chancellor ·walker made at Camden many 
years ago when he was first appointed Chancellor. He came to 
Camden to hear motions and we gave him a little reception after 
he heard the motions and he made a short address. He said this : 
"I hope that I ~hall ncyer be accused of the insolence of office.'' 
And his hopes 1Yel'e fulfilled. But, gentlemen, I think it is a very 
salutary plan to haYe the judges--much as I respect them-realize 



Afternoon Session, September 17, 1942 613 

that once in seven years they come up for reappointment and for 
consideration as to their abilities and their defects, if any, and I 
think that reappointment once in seven years is a good thing in 
any court, no matter whether it is high or low. 

I want to call your attention to the fact that a life appointment 
for a judge, if he isn't what the Bar wants him to be, means a life 
sentence for the members of the Bar who appear before him. One 
of my good friends, a prominent member of the Bar of New Jersey, 
wrote to me last year discussing the appointment of judges, and he 
said in his letter: "You know there is such a thing as an educated 
jackass." He was referring in his letter to the appointment of 
judges. Now, I haven't in mind any member of the judiciary of 
New Jersey who fills that description, but sometimes unfortunately 
such an animal does creep in by appointment of the appointing 
powers and escapes the scrutiny of the Senate as they pass upon 
his qualifications and he does get into a judicial position and he 
may do that thing twice. Gentlemen, I don't think he should be 
given life tenure. He should take his chance. 

There is one other thing and I won't detain you further. There 
is a provision in the Proposed Constitution about a two-month 
limit upon the filing of opinions by the Court of Appeals. I think 
that is asinine. That may be designated as a sentence for the pun­
ishment, the harassment and the embarrassment of the judiciary 
of the State of New Jersey, and if we are to take it or leave it, as 
is suggested by this Commission which has proposed this Revised 
Constitution, then the inevitable result is that we must leave it, 
because any Constitution which contains in it these provisions as 
to a two-month requirement for the filing of opinions and the two­
month requirement of the hearing of a case after a case is put to 
trial, is noticed for trial, is simply plain foolishness and every 
practicing lawyer in the State of New Jersey knows it and the 
members of this Commission ought to have known it. I thank 
you for the opportunity of appearing before you. 

MR. SCHROEDER: ·we will now hear from Mr. Arthur J. Ed­
wards. 

MR. EDWARDS: Mr. Chairman and Members of the Committee: 
I merely wish to add a footnote to Mr. Carpenter's comment. I 

wanted to make it while he was here and I did out in the hall. In 
discussing Article II, Paragraph 1, "The functions, powers and 
responsibilities of the Government of this State shall be divided 
among three distinct branches-the Legislative, Executive and 
Judicial," he imputed fascist motives to the Commission. I merely 
want to call attention to the fact that the language in the old Con­
stitution is practica1ly the same, the powers of the Government 
shall be divided into three distinct departments, and according to 
my recollection there is a decision of one of our higher courts 
(Ross v. Essc:r, 69 N. tT. L., 291) that that little \vord "the'' is 
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extraordinarily important in there, that the Government is the 
framework of administration which is set up under the Constitu­
tion. The powers of that frame work are specified here. If the 
"the" was absent, my recollection is they say the powers of govern­
ment would mean the abstract philosophical powers that go with 
it, and the powers Qf the Government and the powers of the people 
are two different things . 

MR. S'cHROEDER: We will now proceed to hear the opponents 
to the Judicial Article. I will now call on Mr. R. Robinson Chance, 
representing the Manufacturers Association of New Jersey. 

MR. CHANCE: Mr. Chairman and Members of the Committee : 
The only reason that I rise at all upon this occasion is that when 

we were going thorough the discussion of the Article before, there 
came into the midst of the discussion a report on the constitutional 
courts of the State of New Jersey by Ralph R. Temple. I sat up all 
that night and prepared myself to cover one hundred and five sub­
jects of this report. The next day I asked if I might have leave to 
speak about that upon a later occasion and it was then said that I 
might, and I rather intimated then that I would do so. I rise 
now to say that I am not going to trouble you with the discussion 
of those one hundred and five points that I had. I merely note, 
now, as I think I did before, that I find nothing in the report of 
Dr. Temple in which he says anything about whether the court 
system set up by the report of the Commission will be any super­
ior to the one which is mentioned in his report on the constitutional 
courts. In other words, his report is more as the Chairman of the 
Commission said, something that is deserving careful consideration 
of all persons who are interested in the improvement of our con­
stitutional courts as presently organized and administered. Con­
sequently, being directed more to what the present court is rather 
than to what the new system would be, I do not propose to discuss 
his several recommendations in detail. I merely want to note this : 
The gentleman and I approach governmental problems quite dif­
ferently I think, because I look in that book of his, "A Functional 
Outline of American Government," by Ralph R. Temple, and I 
see that he says here in speaking about the defects of State judicial 
administration: "The Grand Jury serves no useful purpose. The 
trial jury system is antiquated, the selection of jurors being cum­
bersome and the position of the judge .being too independent of the 
jury in the trial of the case." His cure is this: "The Grand Jury 
should be abolished and indictments supplanted by information. 
The jury system should be modernized and the authority of the 
judge increased." In other words, where there are defects the 
judge is too independent of the jury in the trial of a case ; whereas, 
in the proposed remedy, the authority of the judge is increased. 
So the doctor and I approach the subject from diff~went points of 
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view, and with that I close my comments with respect to the fifth 
Article. 

MR. SCHROEDER: We will now hear the individuals who wish to 
express their opinion on the methods of submission of changes in 
the Constitution to the people. The first speaker I will call on will 
be the Chairman of the Commission on the Revised Constitution, 
the Honorable Robert C. Hendrickson, Treasurer of the State of 
New Jersey. 

MR. HENDRICKSON: Mr. Chairman and my colleagues of recent 
date: 

It is a great pleasure for me to be able to come here and speak 
as a Member of the Commission, as the Commission's Chairman. 
It is quite an honor and I assure you that I am not going to impose 
unduly on your time because I know that you have been through 
a great deal this summer. 

Mr. Chairman, in its Report to the Governor, the Legislature 
and the people of our State, the Commission on Revision of the 
New Jersey Constitution offered a procedure for altering and re­
forming the State's fundamental law, whereunder, the will of the 
people can be ascertained efficiently, speedily, economically, and 
last but no less important to the Joint Legislative Committee and 
the Legislature, in conformity with the best accepted American 
constitutional theory and tradition. 

I joined in the Report because I believed then, as I believe now, 
that the submission of the question for a legislative mandate and 
the subsequent submission of a Revised Constitution fully meets 
every test in juridical and governmental science where logic or 
sound argument can be offered in opposition. 

For guidance, let us see what our present Constitution has to 
say on this important question. At the very outset of Article I, 
the Constitution, by now well quoted, provides not by implication 
but expressly as follows: 

"All political power is inherent in the people. Govern­
ment is instituted for the protection, security and benefit of 
the people and they have the right at all times to alter or 
reform the same, whenever the public good may require it." 

As to the method by which the alteration or reformation in 
question may be attained, the present Constitution is silent. This 
clearly means that its framers did not want to risk the imposition 
of confusing limitations which might operate to impair the sover­
eign rights of the people. That those same framers did expressly 
limit the method of amendment is most significant on this :point for 
here they recognize the difference between alterations by piecemeal 
amendments and revision by the substitution of a new Constitu-
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tion. Those who would argue that we are permitted only the 
process of amendment described in Article IX because there is no 
other prescribed procedural device to "alter or reform" the Con­
stitution, have yet to meet the test of popular sovereignty which 
is so eloquently recited in the Bill of Rights and upon which all 
representative government is founded. 

Conceding then, as \Ve must, that we live under a Government 
which exists only for the people and that they have the right to 
change their Government as they will-we must turn to the next 
question which presents itself. 

How should the acting Government proceed to make effective 
that right which is inherent-the soverign right of the people to 
their own choice of government? 

That the existing Government can proceed on the plan of 
Article IX by providing specific amendments on each separate 
phase of the Proposed Revision no one denies-and by the same 
token no one will deny that sound, constitutional revision can 
never be attained by this method-I speak as one who originally 
argued in favor of this device fully believing, prior to the Com­
mission's studies, that the process afforded a practical solution. 

What then, the solution of the problem? Should the Legis­
lature ignore an ever-growing public demand for unselfish and 
courageous treatment of the subject? Should the war be used as 
an excuse for postponing action in a matter so important to the 
future of those who are defending with their very lives, the right 
to self government? Or-should the Legislature recognize that it 
is the servant of the people-and the only agency through which 
the people in the absence of a convention-or complete revolution, 
can be heard to speak on this important question? 

The Commission's answers to these questions are a matter of 
public record. As to our reasons-that the peop~e are entitled to 
be heard on this question so vital to their future well-being is suf­
ficient in itself. 

Various people have repeatedly raised the question as to what 
authority the Revision Commission has to support the method of 
constitutional revision which it has recommended. There are many 
possible replies to that kind of question. Some of them you have 
already heard, and I assume that others, both for and against, will 
occur to you. rrhe simplest, and in my opinion, the most persua­
sive authority to support the recommended method of constitutional 
revision, is the authority of a sovereign people to determine for 
themselves the nature of their government. 

It is not difficult to describe methods of constitutional change 
that have been used in the past, but I do not believe that any 
enumeration of categories will contribute to a better understanding 
of the method that is proposed. It is also possible to make an ex-
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cellent legal argument in support of the Commission's recom­
mendation, and for that I need only refer you, for example, to the 
memorandum that has been submitted by Mr. Arthur J. Edwards, 
who generously volunteered his learning in the course of the Re­
vision Commission's work. I have no doubt also that it is possible to 
make a legalistic argument against the validity of the Revision 
Commission's method. As to a choice on the merits of such argu­
ments, my position is of course plain, and I trust that I may be 
sustained by the sense of your Committee. 

I do not propose to burden you by repeating any legal analysis 
of the issue involved. That task is, I am sure, being discharged to 
your satisfaction by Mr. Edwards, Mr. Watson and other persons, 
who are appearing before you. In my thinking, however, judicial 
decisions in other States to which you may be referred, and with 
which I am familiar, need not be persuasive upon our New Jersey 
situation. Our own constitutional history is so meager that it can 
furnish no guidance one way or the other. Our first Constitution 
was, as you know, a revolutionary document which never had the 
sanction of a popular vote of approval. There was no precedent in 
the history of this State for the procedure whereby our present 
Constitution was adopted in 1844. If you prefer citation of judi­
cial authority, its validity "rest solely upon the public will," and its 
life may be terminated whenever "the people shall think proper to 
lay it aside and to establish a better one in its place." 

In my view of the issues involved we need not necessarily brief 
the legal technicalities. There is no compelling question of consti­
tutional interpretation. There is no need to apply conventional 
techniques for finding the common law. There is no question of 
stare decisis. We do not even wish to sustain the proposition, if 
it is not inherently logical, no matter how long a list of adjudicated 
cases might support us. 

No imposing array of legal precedent, however weighty, could 
have persuaded the Revision Commission to recommend its method 
of revision unless the members were convinced that this method 
was fundamentally sound. The Revision Commission, upon which 
served respected leaders of the Bar, of the science of government 
and of public thinking generally, was and still is unanimously con­
vinced of the practicability, the legality, and the inherent sound­
ness of the recommended method of achieving constitutional re­
v1s10n. 

Whether we need a new Constitution, how we should achieve 
one if needed, and when would be the appropriate time for action 
are, in my opinion, all political questions. By their very nature, 
these questions arise outside the scope of our present Constitution, 
and for their solution we should look elsewhere than in the present 
Constitution. As political questions they are beyond the legitimate 
scope of judicial decisions. As political questions their solution 
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falls solely within the political theory and practice of our State 
Government. For these we do not have far to seek. It is generally 
recognized without question that sovereignty of the people is the 
sole basis of State Government, and that the exercise of a portion 
of that sovereign power has been committed to the Legislature. 
The courts have repeatedly recognized their incapacity to pass 
upon questions of legislative judgment which are politi~al in 
nature. 

Those who would look for precedent in our limited <'onstitu­
tional experience can find only a record of legislative assumption 
of responsibility, of solely legislative discretion as to the manner 
of calling a constitutional convention and its composition, as to 
the effect of its recommendations, and the qualifications of those 
who were permitted to vote upon its work. Even in those States 
whose Constitutions require the question of holding a convention 
to be submitted to the electorate at fixed intervals, it has been 
recognized that the Legislature has inherent power to submit the 
question at any other time it deems in the public interest. 

It is for those who would oppose the method of constitutional 
change recommended by the Revision Commission to find anywhere 
in the jurisprudence of this State a limitation on legislative dis­
cretion, which restricts its choice of method to the device of a 
constitutional convention. Quite to the contrary, New Jersey has 
been the one State in this country that has in the past most fav­
ored the constitutional convention. Those who still hold to the 
now discredited opinions that the people have no right to adopt a: 
new Constitution, by convention or otherwise, are, of course, free 
to rest upon their denial of the sovereign right of the people which 
has gone unchallenged since the Declaration of Independence. 

The representative character of State Government plainly im­
plies the initiation of common action of the people through their 
chosen representatives. The preliminary popular mandate which 
the Revision Commission has recommended, fully answers the argu­
ment which points to the supposed fallacy of a Legislature acting 
as a constitutional assembly to displace the very document under 
which it operates. In brief, there can be no logical or theoretical 
objection to the recommended procedure, whereby the people may 
exercise their recited right to alter and reform their government if 
the voters determine that the public good so requires. 

The Legislature has honored the report and recommendations 
of the Revision Commission by ref erring them to this Joint Legis­
lative Committee for public hearings. As Chairman of the Re­
vision Commission, I think it is proper that I acknowledge the 
splendid public service that the members of this Joint Committee 
have rendered in conducting these hearings through the discom­
forts of the summer. 

Whatever action the Legislature may deem appropriate, upon 
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receivmg the report of your Committee, will, in our opinion, be 
subject to review by no higher authority. Our Revision Commis­
sion, of course, has recommended a particular document to the 
Legislature. But we also recognize the duty of the Legislature to 
take for its own only so much of that document as in the judgment 
of the people's chosen representatives is in the best public interest. 

You have heard some arguments directed against particular 
portions of the proposed Constitution, as well as arguments against 
even some phases of its explanatory statement. I leave it to your 
good sense to segregate those arguments which were offered as a 
sincere contribution to legislative thinking from those arguments 
which, unfortunately, bear the stamp of improvisation, oppor­
tunism, or irresponsibility. I will not reflect upon the good judg­
ment of this Joint Committee by stopping to refute some of the 
specious claims which you -have heard, even if the Chairman were 
kind enough to permit me to do so. 

In conclusion, I wish to reiterate that the choice of a method of 
constitutional revision involves questions purely of political science, 
that the Commission's recommendations therefore need no legal 
authority to sustain them, although legal authority there is aplenty, 
and that the next step, after your report, depends solely upon 
the conscience and the good judgment of the members of the 
Legislature. 

It is my sincere hope that in your good judgment you will 
seek the guidance of the people on this important question with all 
due speed. I am grateful for your time. 

MR. SCHROEDER: We will now hear from another member of 
the Commission on the Revised Constitution, Senator Crawford 
Jamieson. 

MR. JAMIESON: Mr. Chairman, I have read Senator Hendrick­
son's statement and I am in accord with his statement of the feel­
ings of the Commission on this question of submission, which I 
undertand this particular session of the Committee is directed to. 
I have been an advocate for many years of a constitutional con­
vention and I still think that it would be the best way to meet 
the demand for modernizing our administrative and judicial sys­
tems in the State Government. I feel, however, that the recom­
mendation of our Committee is a good alternative to a convention. 
In other words, if we cannot get a convention, I think that it is 
advisable to try to do something about revising the Constitution, 
and the people are given a proper opportunity by the method sug­
gested by our Commission. 

I don't see how anybody can logically oppose putting a ques­
tion on the November Election ballot as to whether or not the 
next Legislature should be directed to present a revised Constitu­
tion to the electorate at a later date. All of the opposition that 
has been presented to our report, it seems to me, has no bearing 
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upon whether or not a question should not be submitted to the 
people. As one of the opponents of the Judicial Article stated 
this afternoon, Judge Lippincott of Camden, the people of the 
State want revision. I think he used the word "overwhelmingly" 
want it. Now this is a method of finding out whether or not such 
a statement is true. I think that regardless of whether or not 
the people are overwhelmingly in favor of some sort of revision, 
there certainly has been enough public sentiment shown during 
the past two years to justify letting the people have an oppor­
tunity of voting on whether or not they want some sort of a re­
vision. It seems to me that opponents of the Judicial Article or 
any other article, who are fearful of letting this question be voted 
upon, put themselves in the position of being opposed to letting 
the people of the State of New Jersey make a decision. 

I think that this method will be accepted, assuming that there 
is a favorable vote, as a mandate for the next Legislature to give 
further constructive thought as to how the Constitution should 
be revised and to present a document. It may not necessarily be 
the same in all respects as the one that the Commission has pre­
sented, but it at least will answer what I think to be the will of 
the people, that there be some revision; and, if that isn't the will 
of the people, then they will so vote next November and that will 
end the question. 

There is just one more thought that I would like to express 
here because it has been brought up previously by a speaker, and 
that is the fact that the State Bar Association-and to quote his 
remarks-after careful study is opposed to any revision of the 
Constitution. The State Bar Association within one week of the 
time that the revision report was made public took an action of 
opposition. All of the leading papers in the State criticized such 
action. I think the State Bar Association or any other association 
has a right to take a stand one way or another after careful study. 
I can't help but comment, as long as there has been such a public 
statement in one way, that the action of the State Bar Association 
this year was disgraceful, and as a member of such Association, 
I am ashamed that they should be brought to such public ridicule. 
There was less than seven percent of the lawyers of the State at 
that meeting. In my county, for instance, there was one and one­
half percent of the lawyers present, and when the action was 
brought up at a County Bar Association meeting here, it was un­
animously rejected pending further study. I have ask~d lawyers 
throughout the State that I bump into how many of them have 
read the report, and I think I can say definitely that not five 
percent-and I think that is giving them a break-or one out of 
twenty lawyers in the State has read the report. I think I can 
make the further statement that not one percent of the lawyers 
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who voted at the State Bar Association meeting had ever read 
the report. 

MR. SCHROEDER: Thank you, Senator. The next speaker will 
be Mr. Arthur J. Edwards of Montclair. 

MR. EDWARDS: Mr. Chairman and Members of the Committee: 
1. Intervening in the colloquy of the last Hearing, I should say 

that it is fundamental that the people are sovereign. "All the poli­
tical power is inherent in the people," says the Constitution. The 
instant problem is, how are the people to assert that sovereignty, 
which, they are assured, gives them "the right at all times to alter 
or reform" their government "whenever the public good may re­
quire it.'' "Lex inaniter nunquam loquitur"-the law never speaks 
in vain. Though the Constitution gives no blueprint of how this 
alteration or reformation is to be brought about, it provides never­
theless, that "the Legislature shall pass all laws necessary to carry 
into effect the provisions of this Constitution," Art. X, Par. 12. 
The sovereign cannot deprive itself of its sovereign powers-abdi­
cate its birthright-and failure of the people in adopting the Con­
stitution of 1844 to prescribe how revision is to be accomplished, 
cannot nullify this power of the people "to alter or reform" their 
government "whenever the public good may require it." The 
people must themselves be the judges of when this necessity arises, 
and consent to and approve the method by which it is being done. 

2. The answer as to how the power of the people is to be exer­
cised is not without difficulties in New Jersey. Hmvever, the ab­
sence in the Constitution of exact directions leaves a freedom of 
choice of methods limited only by the specifications of Chief 
Justice John Marshall : 

"Let the end be legitimate, let it be within the scope of 
the Constitution and all means which are appropriate, which 
are plainly adapted to that end, which are not prohibited, 
but are consistent with the letter and spirit of the Constitu­
tion, are constitutional." McC1tlloch v. Maryland, 5 Whea­
ton 316, (1819). 

3. The Commission on Revision has outlined a sound legitimate 
method for the people to act, and I am anxious that the pathway 
outlined be followed rigorously in a manner to establish that it 
is the people themselves who are in command and issuing orders 
to their proper functionaries as to the steps to be taken. My 
understanding of the general scope and explanation of this pro­
cedure is fully set out in my discussion of the subject: "Con­
stitutional Methods for Revising the New Jersey Constitution" 
published in the New Jersey Law Journal for August 6, 1942. I 
have supplied each of the Committee with a copy, and I ask that 
this printed discussion be entered at length in the minutes of this 
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Hearing, as I will only take the time to ref er to some of the more 
important features. 

4. The procedure requires a rigorous adherence to first princi­
ples and a disregard of non-essentials. Probably the most eloquent 
exponent and expounder of the power of the people to alter their 
fundamental law was Daniel Webster. In his address to the 
S'upreme Court, as counsel for the State of Rhode Island in 
Luther v. Borden, 7 Howard 1 (1849), the case arising out of 
Dorr's Rebellion, he said, in part: 

"Another American principle growing out of this and 
just as important and well established as is the truth that 
the people are the source of power, is that, when in the 
course of events it becomes necessary to ascertain the will 
of the people on a new exigency, or in a new state of things 
or opinion, the legislative power provides for that ascertain­
ment by an ordinary act of the Legislature ... We see, 
therefore, from the commencement of the government under 
which we live, down to the late Act of the State of New 
York (the 1845 call for a constitutional convention without 
specific constitutional authority therefor) one uniform cur­
rent of law, of precedent, and of practice, all going to estab­
lish the point that changes in government are to be brought 
about by the will of the people, assembled under such legis­
lative provisions as may be necessary to ascertain that will, 
truly and authentically." 

5. The Legislatures of Michigan, Rhode Island (twice) and 
Connecticut have heretofore undertaken of their own motion to 
completely revise their Constitutions and submit the product to 
the people for approval as an amendment to their existing Consti­
tutions. New Jersey proposes the superior procedure of directing 
the Legislature to proceed with revision only upon receiving a 
command from its sovereign, the people, to act in the matter. The 
sovereign cannot and has not deprived itself of its powers, and the 
vote on the proposed question is clearly a legitimate exercise by the 
people of its authority to vote on the delegation of one of the neces­
sary preliminary steps-the determination of what alterations and 
reformations in the Constitution the people presumably require 
and desire, preparatory to the later exercise by referendum by the 
people of their own full power to alter and reform their funda­
mental law. Surely the people, the sovereign, will have the au­
thority to delegate the investigation and formulation of their re­
quirements to their representative legislative body, the majority of 
whose members will have been elected with this particular duty in 
prospect. These duties should be detailed in the Act now proposed. 

6. I think the question to be submitted to a vote on November 
3, 1942, should, by its wording, make clear that it is a part of 
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procedure by the people to assert their right to alter and reform 
their form of government and should furnish "a basic plan, stan­
dard or rule'' to control the directed action of the Legislature. I 
recommend that such a question be submitted and that it be 
phrased in substantially the following form: 

"Shall the 167th (1943) Legislature be directed to sub­
mit for adoption or rejection by the Electors at the 1943 
general election, a revised Constitution, altered and re­
formed as the Legislature deems the public good requires?" 

This form of question differs in essential details from the ques­
tion proposed in Senate Bill No. 295 introduced May 18, 1942. I 
prefer and recommend the word "directed" instead of "authorized" 
because, in my opinion, the Legislature under its broad· vested 
powers, is already authorized to act for reasons set out in greater 
detail in the published discussion filed with the Committee. If the 
Legislature does not already have this power so to act, when com­
manded by the source of all political power, then a mere referen­
dum on authorization would be ineffective to confer the power 
by delegation from the people to the Legislature. A constitutional 
amendment would be required. If however the power is already 
vested in the Legislature, it would be a matter of supererogation 
and possible confusion to vote it again. However, authorities are 
of two minds as to whether, already .possessing the power, the 
Legislature is justified in exercising it except upon a specific direc­
tion from the people so to do, as a necessary step in the assertion 
of the people's own right to revise their Constitution. For that 
reason, I think the people should be given the opportunity to 
command. 

7. Since our high courts have consistently upheld the sov­
ereignty of the people, but have also held that the people's will 
in law making "cannot be exercised directly by the people," 
Paterson v. Society, 24 N. J. L. 385 at p. 395, (1884), it is neces­
sary and .proper that their legislative functionary, the Legislature, 
step into the picture and prepare the questions upon which the 
will of the people-their free acceptance or rejection of proposals 
placed before them by their designated representative assemblies­
is to be "ascertained, truly and authentically," according to Daniel 
Webster's formula, when they are "assembled under legislative 
provisions"-that is, summoned to the polls to vote in a statewide 
election or referendum. Either the proposal by a convention or a 
legislative proposal of a revised Constitution as directed by the 
people by their vote, may thus be made the means to "ascertain the 
people's will, truly and authentically." The Federal Constitution 
in Article V recognizes the essential representative capacities of 
the Legislatures to act in effecting constitutional changes by au­
thorizing ratification of amendments to the Federal Constitution 
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either by the State Legislatures or by Conventions in the several 
StatP,s as the Congress may propose. 

The words "altered and reformed as the Legislature deems the 
public good requires" are employed for the purpose of giving in 
language adopted from Article I ( 2) instructions from the people 
to their repersentatives. It is couched in language designed to 
furnish "a basic plan, standard or rule," adopting the test in 
Hobok,en v. Martim, 123 N. J. L. 442 (1939) and precedents there 
noted, or to "furnish a declaration of policy or standard of action" 
in language of the Federal courts, which will guide the Legisla­
ture's directed action in revision, which appears highly desirable. 

8. A referendum on the above question, if approved by the 
people, has these advantages : 

(1.) It assures the members of the Legislature that they are 
acting in the premises in accordance with the people's current 
wishes and not in excess thereof or contrary thereto. It gives a 
peremptory November "go ahead" signal to the Legislature, the 
functionary of the people, to proceed according to the command 
or mandate of the people. 

(2.) It solves any legal question or doubt as to whether the 
Legislature should take this step without prior direction from the 
people. 

(3.) The Act submitting the question to the people will be 
merely a directory measure addressed to election officials and to 
the Legislature, and by its passage will result in no change in the 
basic Jaw of the State. 

( 4.) It will give preliminary notice to the voters that the defin­
itive revision is a matter for final consideration by the 167th Legis­
lature, meeting in 1943, whose members so far as those coming 
up for election in 1942 will be chosen with their qualifications for 
this task in prospect. This will include all of the Assemblymen 
and nine of the Senators. The people by their vote create in effect 
a legislative Constitutional Convention. 

( 5.) The presently proposed revised text of Constitution, now 
under study and consideration by the Legislature, while obviously 
not in final form, undoubtedly gives the people a very fair idea 
of the extent of changes contemplated in the definite measure to 
be finally submitted, and an opportunity to give a tentative direc­
tion to the Legislature to carry the altering and reforming process 
into effect and to a conclusion. 

( 6.) It will serve to convince careful students of the legitimacy 
of this method of procedure. It will relieve the proponents from 
the charge of imputing too much authority vested in the Legisla­
ture, and more effectively direct the argument to the end that the 
final decision on the choice of methods is with the people. It will 
save the proponents the preliminary task of breaking down bar-
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riers iu the minds of many that the Legislature ought not to 
assume authority in this matter without a specific mandate or 
direction from the people, to propose ·what the Legislators find 
and believe are the changes ·which the public good presently 
requires. 

9. The query has been made, is the phrase in S-295 "a revised 
Constitution" sufficiently definite or adequate as a standard of 
action for the Legislature. It seems to me preferable that the 
people should direct a revision according to at least a generalized 
standard or rule expressed in constitutional phraseology as sug­
gested above. A mere "revised Constitution" seems too vague, 
indefinite and without any publicly supported measure of its 
reason, necessity or adequacy. For that reason, the people in 
directing the Legislature should furnish a declaration of policy 
and a standard or a basic plan of action.. 

As the words "whenever the public good may require if' are 
definite enough and sufficiently meaningful for inclusion in our 
present Constitution, I think the same words may be used here 
in a similar context and imply a very concrete idea of the plan 
or standard to be applied by the Legislature in carrying out the 
people's wishes. A fair review of the people's desires has been 
obtained by the hearings before the Joint Legislative Committee 
to which the people generally were invited to be present personally 
or by representatives and express their views. Since the people's 
inherent political power to act when in composite agreement of 
minds as to the public good requiring action for their "protection, 
security and benefit" as explicitly stated in the Constitution, I 
suggest that some of these identical words can appropriately be 
employed to describe the people's desire and their election to exer­
cise that power through action initiated by their functionary and 
representative, the Legislature. The analysis of the present re­
quirements of the public good are to be investigated, interpreted 
and formulated by the Legislature to be followed by submission 
to ratification by the latter's sovereign, the people. 

The Interstate Commerce Act authorizes the Interstate Com­
merce Commission to approve mergers of railroads when "in the 
public interest." The Federal Communications Act authorizes the 
Commission to grant radio licenses "as public convenience, interest 
or necessity requires," discussed in Fed. Rad. Comni. v. Nelson 
Bros., 289 U. S. 266. Insufficient directions from Congress are 
discussed in Panat1na Ref. Co. v. Rya1n, 293 U. S. 388, the first oil 
case invalidating the National Recovery Act. I think the phrase­
ology suggested "furnishes a declaration of policy or a standard 
of action," "a basic plan, standard or rule" fully adequate for 
present purposes 

10. The technic of constitutional changes had not progressed 
far in the different States when the 1844 Convention met. Their 
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product must therefore be interpreted in the light of the then 
existing "state of the Art." It is clear the Convention believed "all 
political power is inherent in the people" and intended to imple­
ment that declaration. It did not propose to hamstring the people· 
by silence as to how they were to assert their sovereignty "when­
ever the public good may require it." The early Constitutions of 
over half the thirteen original States were silent as to methods of 
revision, yet they were all revised. The Constitutions of one-fourth 
of the States of the Union are today silent as to methods of revision 
-New Jersey among them. Yet all of these, at one time or another, 
have devised and enacted methods of revision and have substituted 
new altered and reformed Constitutions for old-and that with a 
minimum of litigation considering how many of these steps were 
taken in good faith but without specific blue prints to follow. 

rrhe 1844 New Jersey Constitution as written was not stream­
lined in this particular. Methods of revision devised and followed 
in other States, while helpful, do not now constitute mandatory 
precedents for New Jersey whose Constitution does not prescribe 
these or any other particular plan. Our State is free to choose 
or devise its own method of revision on lines which the Legislature 
deems most advantageous for the situation of the State, just so 
that upon close analysis the method which it elects to follow pro­
vides for, in the words of Webster, "a change in government to 
be brought about by the will of the people, assembled under such 
legislative provisions as may be necessary to ascertain that -will. 
truly and authentically." 

The proposed designation by the people of the Legislature as 
their chosen instrumentality to investigate what altering and re­
forming "the public good may require" and to formulate the re­
quired and desired changes in the Constitution and submit them to 
the people for approval is not in conflict with any provision of 
the Constitution but consistent with the letter and spirit thereof. 
It is within the scope of the Constitution, appropriate and plainly 
adapted to accomplish a constitutional end, and therefore legiti­
mate. It meets all the tests named by Chief Justice Marshall. The 
present report of the Commission on Revision has no force of law. 
It is merely the recommendations to the Legislature of an expert 
Commission appointed to advise the Legislature. The revised Con­
stitution upon which the people will ultimately vote will be the 
product agreed upon and submitted by the Legislature, which may 
embody as many of the Commission's recommendations as the 
Legislature deems wise. Perhaps some other State handles the 
matter better. Perhaps someone can suggest a better method of 
ascertaining the people's will in New Jersey. However, since the 
New Jersey Constitution prescribes no especial procedure for re­
vision-the substitution of a new Constitution~ for the old-these 
considerations are immaterial and will not inya]idate the choice 
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of the Legislature, acting for and upon direction of the people of 
a method of procedure, so long as that method meets both the 
John Marshall and Daniel Webster tests, and is in fact so well 
adapted to ascertain "the will of the people." 

MR. SCHROEDER: The next speaker will be Mr. Walter J. Bilder. 
MR. BILDER: Mr. Chairman, Members of the Committee and 

Ladies and Gentlemen: 
In March of this year I filed an extensive memorandum with 

rne Commission on Revision of the New Jersey Constitution. In 
that memorandum I argued against: 

"The proposal to submit, by legislative fiat, to the voters 
at a general election an entire Constitution, elaborated by a 
Commission created by the Legislature." 

I said in part : 

"In order to submit a Legislature-made new Constitution 
to the voters, the Legislature would have to pass an act 
setting forth the proposed Constitution, providing for its 
presentation to the voters, and providing that upon re­
ceiving the approval of a majority of the voters, the pro­
posed Constitution should become the new fundamental law. 
This action of the Legislature would necessarily constitute 
an act· of Legislation, the exercise of a function of the 
Legislature; and the power of the Legislature to perform 
this action would necessarily purport to be derived from 
the present Constitution." 

I said further : 

"The fact is that the Constitution of New Jersey invests 
the Legislature with specific power related to the subject 
of Constitutional change. Article IX of the Constitution 
prescribes precisely how that power shall be exercised. 

What the Legislature is proposing to do is a thing of 
which the manner of doing has been prescribed by the Con­
stitution. This at once is why the question raised by the 
Proposal is not political but judicial, and why the proposed 
action would be clearly unconstitutional." 

On or about May 14, 1942, I obtained and studied a copy of 
the "Report of the Commission on Revision of the New Jersey 
Constitution." On the following day I wrote a letter to one of 
the members of that Commission, in which I said in part: 

"Permit me to pay sincere tribute to the imposing and 
public-spirited product of your Commission's labors. Its 
proposed reorganization of the executive and judicial 
branches is so soundly thorough-going and so inimical to 
strongly entrenched private interests, that its adoption, . 



628 Afternoon Session, September 17, 1942 

without substantial alteration, by the Legislature would in­
spire in the public a large measure of confidence in the dis­
interestedness of its elected representatives." 

On June 29, 1942, I wrote to the Editor of the Newark Evening 
News a letter, which was published in that paper, in which I 
said in part : 

"EYery civic-minded citizen who studies the proposed 
new Constitution of this State is certain to accord to its 
revjsional provisions his unqualified approval, and to com­
mend its authors for a public service of the highest order." 

To the argument advanced by me in my said memorandum to 
the Commission on Revision, there is a complete answer of which 
I was not cognizant when I filed that memorandum. That answer 
is indicated on pag·e 16, of the Commission's Report (p. 915), 
where, in explanation of Article II of the proposed Constitution, 
it says: 

"The Legislature is definitely freed of any implication 
that, like the Congress, it cannot serve the people unless 
the power it wishes to exercise is spelled out in the Con­
stitution. Our present theory of American State Govern­
ment, that State Constitutions, unlike the Federal docu­
ment, do not grant but merely limit sovereign powers, is 
given formal expression by the new clause.'' 

That statement, as I learned through my subsequent examina­
tion of the cases, finds decisive and ultimate support in a pro­
nouncement made by the Court of Errors and Appeals in the year 
1869 in the case of Harris v. Va 1nderveer's Executor, 21 N. J. Eq. 
424. Speaking· through Chief Justice Beasley, the Court in a ten­
to-two decision said : 

"There are two primary principles which are always to 
be borne in mind in the discussion of every questi01i touch­
ing the limitations of the authority of the Legislature of 
the State. The first of these is, that the legislative body is 
supreme in every respect, except in the enumerated instances 
of constitutional restraints; and next, that such restraints 
cannot be imposed but by plain language, or b>~ implication 
necessarily springing from the co-ordination of the several 
parts of the established system of government." 

The question in that case was as to the power of the Legislature 
to provide by statute for an appeal from the Prerogative Court 
to the Court of Errors and Appeals. 

By virtue of the first-named ruling principle, I am now con­
vinced that the fact that the Constitution of New Jersey i1wests 
the Leg·islature with a specific power relating to the subjed of con­
stitutional change and prescribes the method of its exercise, does 
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not limit the scope of action of the Legislature upon that subject 
to the specific power thus provided and defined. Residuary, there­
fore, in the Legislature, as a supremely authorized ag·ency of the 
people, is the power to submit to the people, in any suitable form 
and manner, a proposal for a change in the organic law, to be 
effected by the people themselves. 

Yet, even if the legal principle governing the matter were in 
doubt, which I deny, I would not hesitate to take a firm stand, 
jn this instance, in favor of the method of constitutional revision 
here proposed. For, I am no believer in a blind devotion to a 
rule of method, regardless of the substance of the matter to which 
it is related. Methods are means to an end, and rules of method 
are merely ways of reaching ends that have been tried and found 
good and, therefore, have become established. But established 
ways of reaching ends are such as have proved useful in the accom­
plishment of ends deemed desirable. So, when a rule of method 
will not aid in the accomplishment of an end deemed desirable but 
will tend to thwart its attainment, the rule of method is without 
niJue and therefore must be disregarded and rejected. 

The sanction of an established rule of method should be in­
voked only in an effort to prevent the accomplishment of some­
thing which is deemed bad and never to frustrate the achievement 
of something that is deemed good. To do that would be to exalt 
the means above the end, the form above the substance. This thing 
which \Ve now seek to accomplish, this proposed revision of the 
Constitution of New Jersey, is a good thing; and no man is justly 
entitled to oppose the method of accomplishment which it pre-
3cribes, unless he is prepared to demonstrate that the thing itself 
is bad. The real question, then, and the only question, to be con­
.;;idered, is the intrinsic goodness or badness of the proposed new 
Constitution itself. 

During the debates in the convention of 1844, it was Chief 
Justice Hornblower, as I recall it, who expressed the belief that 
no Legislature would ever propose an amendment of the Constitu­
tion except in response to a real demand for it by the public. In 
all such cases, therefore, action by the Legislature is to be viewed 
as the reflection of a general and insistent public demand. 

Anyone in New Jersey who has not been deaf, dumb and blind 
to public affairs and happenings in this State during the past 
year or more, knows that there is a deliberate and determined 
demand on the part of all civic-minded and public-spirited citizens 
and organizations of citizens, for a fundamental and thorough­
going revision of our State Constitution. And on all hands it is 
recognized that the revision proposed by the Commission is in all 
essentials sound, expert, and, in the best and highest sense of the 
word, up to date. 

One of the most majestical of Justice Holmes utterances was 
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when he said, "The life of the law is not logic but experience.n 
I would venture to extend the aphorism by declaring that the life 
of social evolution is not logic but experience, and so, even where 
logic seems to militate against a specific social action, that logic 
cannot be permitted to paralyze such action where the action is 
deemed desirable in itself. In such a case the inexorable power 
of social need liberates from the imprisonment of logic. This is 
the ultimate law of social progress. 

MR. SCHROEDER: Thank you, Mr. Bilder. 
We will declare a recess until eight o'clock tonight, at which 

time we will continue this hearing. 

(Recess.) 
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While there are many prov1s10ns in the proposed Constitution 
(1942) for the State of New Jersey that are an improvement upon 
the existing Constitution, yet there are some suggested changes 
whicJi should not be approved. Some of these are so serious that 
unless they be changed the entire document should be rejected. 

1. 
Take, for instance, Article I, Paragraph 9. This provides that 

no person shall be held to answer for a capital or other infamous 
crime, unless on the presentment or indictment of a Grand Jury. 

Since the State was founded, our Constitution has provided 
that no person shall be held to answer for a criniinal offense unless 
on the presentment or indictment of a Grand Jury. 

The proposed change would permit a prosecutor, the Attorney 
General, or his assistant to file in any county of the State an in­
formation charging any citizen or group of citizens with any crime 
less than a capital or other infamous crime, and put such person 
or persons to trial without indictment by a Grand Jury. 

For hundreds of years in the English-speaking world, the 
Grand Jury has stood as a protector between the government on 
the one hand and the citizen on the other. In the heat of political 
controversies, and during periods of hysteria arising from passion 
and prejudice, the Grand Jury has always been a protection to 
the individual. The people should never surrender this guardian 
of their liberties eyen though in the larger counties of the State 
particularly there are many occasions and many instances when 
it would be perfectly proper to proceed against criminals by in­
formation. The matter of expediency, however, does not outweigh 
the need for the protection of the citizen which the Grand Jury 
alone affords. 

2. 
Arh'cle I, Paragraph 19. This is a new provision: "Any citizen 

or taxpayer may restrain the violation of any provision of this 
Constitution by a suit with leave of the Superior Court, upon 
notice to the Attorney General.'' 

It seems to me this is a very unwise provision to place in the 
Constitution. I can picture very harassing litigation that might 
be brought under it. If there should be such a provision in the 
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law, let it be proYided by an act of the Legislature. rrhen if the 
provision should be abused, the act of the Legislature could be 
repealed, ·whereas if the provision is in the Constiution, the Legis­
lature could do nothing about it and the operations of government 
might well be tied up by suits of citizens and taxpayers prosecuted 
by leave of a judge opposed to the officials then in office, upon 
mere notice to the Attorney General. 

3. 
Article II, Paragraph 1. rri1is section reads: "The functions, 

powers and responsibilties of the government of this State shall 
be divided among three distinct branches-the legislatiYe, execu­
tive and judicial." 

The present Constitution provides: "The powers of the gov­
ernment shall be divided into three dis.tinct departments." 

1\1.y criticism of the proposed new section is that it injects 
into the Constitution a new concept, the fascist idea, that is foreign 
to a democratic form of government, which our has always been. 
The responsibilities of the government rest on the people, not in 
the three branches of the State Government-the executive, legis­
lative and judicial. 

The theory of the present Constitution is right :-The powers 
of government are in the three departments, not branches, of 
government, but the responsibilties therefor rest in the people 
and not in the State. How it shall function is to be determined 
by the people; and when they are dissatisfied with the way that 
their representatives exercise their delegated powers the people 
are the ones who have the responsibility for a change, not the State. 

4. 
Article III, Section I, Paragraph 3. This paragraph provides 

that the t\vo houses of the Legislature shall meet separately in 
regular session, bi-annually on the second Tuesday in January, 
and shall adjourn sine die not exceeding ninety calendar days 
thereafter, except as provided in the executive article of this 
Constitution. 

To my mind the provision for a compulsory adjournment 
within ninety days is most unwise. There may be periods in the 
future when it will be very necessary to have the Legislature sit 
more than three months; yet, under the proposed provision, the 
Legislature ·would have to adjourn, to be recalled perhaps time 
and time again. 

5. 
Article IV, Section II, Paragraph 4, provides that any bill 

shall become a law nothwithstanding disapproval by the Governor, 
if upon reconsideration, on or after the thfrd day fallowing the 
return thereof to the lwuse of origin, it shall receive the affirma­
tive vote of a nwjority of the membership of each house of the 
Legislature. 
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May I point out that the necessary delay under this section 
of three days before the Legislature can act upon a vetoed bill 
or a vetoed item in an appropriation bill, may well find the Legis­
lature adjourned sine die under the provisions of Article III, 
Paragraph 3. The Governor on his own motion would certainly 
not call the Legislature back to override his veto, and since a 
special session of the Legislature can only be called by the Gov­
ernor on his own motion, or "upon petition of two-thirds of the 
members of each house" (Article III, Paragraph 4), it is obvious 
that the provision for overriding a Governor's veto by the vote 
of "a majority of the membership of each house" (Article IV, 
Section II, Paragraph 4), will be invalidated in every case of a 
compulsory adjournment of the Legislature under Article III, 
Paragraph 3, before the vetoed bill can come up for consideration. 

Everyone knows that for many years a very large number of 
bills have been passed by the Legislature in its closing sessions. 
This, despite the fact that heretofore there has been no such provi­
sion in the Constitution as that requiring a sine die adjournment in 
ninety days as is contained in the proposed Constitution. We 
must anticipate that in this compulsory short term much of the 
legislation in the future would be passed just before the expiration 
,of the ninety days. Consequently, it is to be expected that in 
future, if this provision is adopted, there will be very few in­
stances where the Legislature is in session to reconsider any bills 
or any appropriation items vetoed by the Governor. 

I do not believe that this situation was observed by the drafters 
of the proposed Constitution. A Constitution should not contain 
the features enumerated above. They indicate haste in draftsman­
ship and lack of that careful consideration that the draft of a 
proposed Constitution requires. 

6. 
Two new provisions of the proposed Constitution on the subject 

of legislation are bad and should be rejected. 
The first is contained in Article III, Section VI, Paragraph 4. 

This section picks up the provision of the existing Constitution 
providing: "To avoid improper influences which may result from 
intermixing in one and the same act such things as have no proper 
relation to each other, every law shall embrace but one object and 
that shall be expressed in the title." The proposed Constitution 
contains this addition: "This paragraph shall not, however, be 
given effect to invalidate any law constituting a compilation, con­
solidation, revision or arrangement of all or part of the laws here­
tofore or hereafter enacted upon recommendation of any perma­
nent law revision agency, nor to invalidate any law enacted upon 
recommendation of the legislative council." 

The portion italicized is bad. If improper influences may result 
from intermixing in one and the same act such things as have 
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no proper relation to each other, what difference in principle is 
there whether the bill be drawn by a legislative committee, a 
member of the Legislature or the legislative council? 

7. 
The second new provision, relating to legislation, Para:.rraph 7 

of Article III, Section VI, is postively vicious. It reads as follows: 
"The Legislature may by law, nothwithstanding any express or 
implied limitation of this Constitution, incorporate by reference 
with present or future effect, any provision of federal public law 
or any federal administrative rule or regulatimi relating frJ the 
regulation of industry or commerce or taxation, or establishing 
technical standards of any kind." 

Under this paragraph the Legislature could, by way of illus­
tration, incorporate by reference in any tax bill any or all the 
provisions of the federal revenue acts and any or all the federal 
administrative rulings made thereunder (and many of these are 
most involved and difficult of construction). If the Legislative 
Council should draft and recommend a bill on any subject of no 
particular interest to the public, there could properly be included 
by reference an adoption of the provisions of Federal Law on any 
of the enumerated subjects, and without warning the public would 
wake up to the fact that some obnoxious Federal law had been 
adopted under this clause. There would seem to be no sound rea­
son for incorporating any such provision in a State Constitution 
if there is to be in the future the separation of the powers of 
State and Federal Governments as we have enjoyed them in the 
past. 

The people of the State should rise up and oppose this as the 
most iniquitous provision so far presented to the people of the 
State. 

8. 
Article IV, Section I, Parngraph 5. There is an error in this 

paragraph which is not serious, but it does prove lack of consid­
eration and care in draftsmanship which I find in many places in 
the proposed Constitution. 

This section provides that in case the Governor shall accept 
any office under the United States or of this State, his office of 
Governor shall thereupon be vacant. "Nor shall he be elected by 
the Legislature to any office under the Government of this State 
nr of the United States during the term for which he shall have 
been elected Governor." 

It is perfectly obvious that while the Governor might be 
elected to the office of State Treasurer, for instance, nevertheless 
the Legislature of New Jersey has no power to elect a Governor to 
an office under the government of the United States. Had the 
proposed Constitution (1942) been carefully considered, no such 
provision -vvould have been inserted. 
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9. 
Another iniquitous prov1s10n of the proposed Constitution 

(1942) is contained in Article IV, Section I, Para.graph 6. This 
provides that "in case of impeachment of the Governor, his ab­
sence from the State, or temporary inability to discharge the 
duties of his office, the powers, duties and emoluments of the 
office shall devolve to the hea.d of the Department of Taxation atnd 
Finance until such time as the Governor shall be acquitted, or 
shall return to the State, or the temporary inability shall cease. 
In case of any vacancy in the office of Governor caused by death 
or removal of the Governor, by death, or resignation of the 
Governor-Elect, or his failure to qualify or from any other cause, 
the powers, duties and emoluments of the office shall devolve to 
the head of the Department of Taxation and Fi'namce, who shall 
serve until a new Governor shall have been elected and qualified. 
The new Governor shall be elected, in the manner provided by this 
Constitution, at the next general election to be held, in an odd 
numbered year, not less than ninety days after the occurrence of 
the vacancy." 

This clause violates the principles of representative govern- · 
ment. In the Constitution under which we have lived for one 
hundred years the provision has been that in the event of the 
death, resignation or removal of the Governor, the powers, duties 
and emoluments of the office shall devolve upon the President of 
the Senate, and in case of his death, etc., upon the Speaker of 
the House of Assembly. 

The persons holding the office of President of the Senate and 
Speaker of the House of Assembly are elected by the people, and, 
therefore, when they take the office of Governor they are repre­
sentatives of the people. 

The head of the Department of Taxation and Finance, how­
ever, is not elected by the people. He is appointed by the Gov­
ernor and confirmed by the Senate. 

Under this provision of the Constitution it is entirely con­
ceivable that the head of the Department of Taxation and Finance 
would hold and administer the office of Governor of this State for 
as long as two years without ever having been chosen by the 
people of this State at all. Moreover, who ever heard before of 
making a tax assessor and tax collector Governor of a great State 
by any such constitutional provision as that which is proposed~ 

Provisions Relating to the Judiciary. 

May I preface my remarks about the provisions in the pro­
posed Constitution relating to the Judiciary with the observation 
that for many years I have been publicly favoring an independent 
Court of Appeals in this State. Our courts need reorganization. 
They do not, hmvever, need to be scrambled in the manner now 
proposed. 
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I. 
My first objection is to terming the new court of appeals as 

the "Supreme Court." It is, in fact, a court of appeals. How­
ever, that is not vital, because our court of last resort in the 
federal system is the United States Supreme Court, and, other 
things being equal, I would not object to giving the court of last 
resort in New Jersey the title "Supreme Court," despite the fact 
that historically the Supreme Court in New Jersey has been not 
the court of last resort but an intermediate court of original and 
appellate jurisdiction. 

The provision of Article V, Sech'on III, that the Supreme Court 
shall sit at the State Capital and shall hold at least ten monthly 
terms ecich ~~ear, is absurd. "\Vas this proyision intended to make the 
court powerless to sit on occasion in Newark, Jersey City, Camden 
or elsewhere as future necessity or eYen casualties may compel? If 
the court attempts to sit any where else in the State, would not its 
sittings and its judgments be void? And why should the Con­
stitution provide that this court should hold at least ten monthly 
terms each year? The Supreme Court of the United States and 
the several United States Circuit Courts of Appeals hold only one 
term in each year. Such courts meet as occasion requires, hear 
cases, then adjourn and decide them. I object to this provision as 
being unnecessarily burdensome to the Court. 

II. 
Article V, Sech'.ons III and IV, relating to the proposed new 

Superior Court, effects revolutionary changes in this State, which, 
I believe, will not improve the administration of justice. I do not 
object to Section IV relating to appellate divisions of an inter­
mediate court, termed by the proposed Constitution the Superior 
Court. The parts that are highly objectionable are Section III, 
Paragraphs 2 and 3, in which fundamental changes in our judicial 
system are proposed. 

Paragraph 2 of Section III would divide the original juris­
diction of the Superior Court into (1) a lp.w section to exercise 
civil, criminal and matrimonial jurisdiction, and (2) an equity 
and probate section to exercise all other jurisdiction of the court. 
·under Section I each of the justices of the Superior Court ma~r 
exercise the powers of the court subject to rules of the Supreme 
Court. Such rules, of course, will be limited by the provision of 
Paragraph 3 of Section III that "Any justice of the Superior 
Court may grant prerogative writs returnable in an appellate 
division which shall otherwise have original jurisdiction relating 
thereto, and shall determine in such manner as the rules of the 
Supreme Court may prescribe, and without a jury, questions of 
fact arising therein; or the hearing may be in the first instance 
before a single justice, whose decision, both as to law and fact 
shall be reviewable by the appellate division." 
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Since under Article V, Section III, it is prnYided that the 
"Superior Court shall sit in each county," it follows that in each 
county of the State there would be two sections of the Superior 
Court, one administering law and the other administering equity. 
Under the classification of Article V, Section III, Paragraph 2, 
matrimonial jurisdiction, which in New Jersey has always been 
under the Chancellor, will be thrown under the law division of 
the courts, while under Paragraph 3 every justice in the equity 
and probate division will have full power and authority with all 
the other justices of the court to grant writs of certiorari, manda­
mus and quo warranto, which have heretofore always been matters 
of law under the exclusive jurisdiction of the Supreme Court. 

In other 1vords, we find here almost a bit of false pretense. 
'fhere would seem to be an attempt to keep separate, as we always 
have in New Jersey, the administration of law and equity. Yet, in 
fact, every justice in the Superior Court would have full and com­
plete jurisdiction in both law and equity. We would be wiping 
out the time honored distinction between law and equity, while 
by a futile use of words pretending to preserve the distinction. 

If the people of the State desire to have law and equity ad­
ministered by one and the same judge, well and good. 'rhe 
Constitution should so provide in unmistakable words. There 
should not, however, be an apparent attempt to keep these juris­
dictions separate when they are in fact being done away with. 

III. 
What is still more dangerous than anything mentioned above 

is the possibility for abuse of power and authority which these 
provisions relating to the Superior Court present. Under the pro­
posal the Superior Court shall consist of at least twenty-five 
judges. They shall sit in each county of the State. Each judge 
will have· all the powers of the court. 

There will be abolished when this bill is passed the office of 
Chancellor and Vice-Chancellor, the present Supreme Court, the 
present Circuit Court in each county, and the Common Pleas 
Court in each county. There is at least one Common Pleas judge 
in each county, at present a total of thirty-three Common Pleas 
judges in the State. There are fourteen Circuit Court judges at 
least one of whom sits in each county of the State at least each 
term of court. There are nine Supreme Court justices, and there 
are the Chancellor and ten Vice-Chancellors. All of the Vice-Chan­
cellors, all of the Circuit Court judg·es and all of the Common 
Pleas judges are now transacting the business which in the future 
would be transacted in the Superior Court. In addition, the Su­
perior Court justices under the new Constitution would be han­
d1ing all the cases on mandamus, certiorari and quo warranto that 
are now being handled exclusively by the Supreme Court justices. 
'\Ve can, therefore, safely anticipate that it will require at least 
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sixty-three Superior Court "justices" to do the work now being 
done in the State by the Vice-Chancellors, Circuit Court and Com­
mon Pleas judges. This does not take into account ten Advisory 
Masters in the State, whose time is principally devoted to hearing 
matrimonial matters. -Whether or not sixty-three Superior Court 
"justices" I have mentioned as a minimum could, in addition. 
handle the work being done by the Advisory Masters at present is 
conjectural. The point I wish to make is that each one of these 
sixty-three Superior Court justices, if the new Constitution is 
adopted, will have far greater powers than any judge in any court 
of original jurisdiction in New Jersey ever had before. He will 
have the power to issue injunctions in labor disputes and corpora­
tion matters, grant writs of certiorari to review all sorts of state 
and municipal operations, writs of mandamus compelling munici­
pal officials to perform their duties, and writs of quo warranto try­
ing title to office. These extraordinary powers are in addition to 
the power to sit and try cases with or without juries and handle 
the miscellaneous business of the court. 

What I fear under the new setup is giving such great power 
to such a great number of justices. Not only is this great power, 
but it is greater power than New Jersey heretofore has ever re­
posed in a single judge. Personally, I seriously doubt the wisdom 
of this change. I would far rather keep the present system under 
which the State is operating, than to shift to this new and untried 
plan fraught with so great dangers. Our present need is for an 
independent court of appeals. There is no need for giving such 
great powers to each of_ a great number of justices located in 
every county in the State. 

IV. 
Another provision which is very objectionable is contained in 

Article V, Section VI, Paragraph 4. This provides that if the 
Supreme Courts fails to hear any case within two months after 
an appeal is perfected, or fails to decide any case within two 
months after it has been argued or submitted, the Chief Justice 
shall certify that fact to the Governor, who may thereupon ap­
point a special term of the Supreme Court from among the justices 
of the Superior Court to exercise concurrently the jurisdiction of 
the court until the delay is cured. 

This period of two months is too short. It may not give the 
court of last resort sufficient time properly to study and decide 
an important case. It does not take into account the temporar~­
illness or disability of a judge. It is inevitable that difficulty in 
administration will be occasioned every year under this section. 
particularly ·with reference to cases heard just before the vacation 
period begins. 

While it is true that most of the cases in our State courts can 
and should be heard and decided within two months, it is like-
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wise true that in New Jersey, now as in the past, there are many 
litigations with such large records and with such important ques­
tions of law i1wo1Ye(l as to make it hazardous to the rights of the 
parties to compel a decision within two months. This section puts 
a premium on speed, whereas it should be on justice. 

For these reasons, I feel compelled to oppose the adoption of 
the proposed Constitution (1942) in its present form. 

Dated, Jersey City, N. J., September 16, 1942. 

JAMES D. CARPEXTER JR. 
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l'vIEl\IORAXDUM SUBMITTED ON BEHALF OF NEW JERSEY 

STATE BAR ASSOCIATION 

by 
GEoRoE -vv. c. McCARTER, EsQ. 

\Ve, the undersigned, are members of a Committee of the N e·w 
Jersey State Bar Association, which was by resolution of that 
Association at its annual meeting this year instructed to study the 
Judicial Article proposed by the Commission on Revision of the 
New Jersey Constitution, to make recommendations and submit 
them to the Association at its next Midwinter Meeting. \Ve have 
carefully studied the proposal. Inasmuch as the Joint Legislative 
Committee meets before the Midwinter Meeting of the New .Jersey 
State Bar Association, we thought it proper not to hold our 
recommendations up the Committee's sleeve, so to speak, but to 
submit them to the Joint Legislative Committee. 

Ever since the turn of the century the New Jersey State Bar 
Association has been active in advocating a constitutional change 
in the judiciary of New Jersey. This committee believes that the 
members of the Association are still strongly in favor of such a 
constitutional change. Certainly the members of the committee are 
unanimously of that view; but, by the same token, the change must 
be an improvement. While there are many excellent provisions in 
the Judicial Article of the proposed new Constitution there are 
many of which we cannot approve. vVe feel that badly as the 
State needs a constitutional change in its judjcial set-up, no change 
is an improvement which will not conform to certain canons, and 
consequently should provide: 

1. A separate Court of Appeals in the last resort, with a per­
manent membership of not more than seven, al1 to be learned in 
the law, and to have no time-consuming other duties. 

2. One great State-wide court of original and intermediate 
appellate jurisdiction exercising the jurisdiction now vested in the 
Supreme Court, the Court of Chancery and the Prerogative Court, 
sitting in a Chancery Division and a Law Division, but with power 
to do full justice in any one cause. 

3. In addition to the foregoing, "such inferior courts as nmv 
exist and as ma~r be. hereafter ordained and established by Jaw, 
which inferior courts the Legislature may alter or abolish as the 
public good shall require." 

4. The absence of any provision permitting the Governor to 
establish a temporary court or appoint temporary judges. 

5. To the end of minimizing future litigation over jurisdiction, 
the Constitution should wherever possible, instead of taking a 
fresh start, refer to or take over the well understood jurisdiction 
of the existing courts. 

6. The Constitution should not go into too much detail. 
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The proposed judicial set-up violates many of these canons. 
While it does establish a separate court of last resort, the next 
court in the hierarchy, which is called the Superior Court, is not 
one i,treat court of State-wide jurisdiction, but is without any 
central organization, is directed to sit in every county with juris­
diction throughout the State, so that it is in effect twenty-one 
courts of original jurisdiction. The set-up is as if each of the 
courts now held by Common Pleas Judges were given equitable 
powers, each having jurisdiction throughout the S'tate, and with 
no court between them and the court of last resort. 

This Committee submitted to the Commission on Revision of the 
New Jersey Constitution a proposal which conforms to all of the 
foregoing canons. We shall proceed to criticize the several para­
graphs of the proposed Judicial Article, and then append a set of 
paragraphs substantially the draft submitted by this Committee to 
the Commission on Revision, modified by further consideration in 
light of the constructive proposals in the Commission's draft. 

Sect. I 
Par. 1 

If there were no other objection we would not discuss nomen­
clature, still, as there are other objections, we think it would be 
better for the court of last resort to be called simply the Court of 
Appeals, and the court that succeeds to the jurisdiction of the 
present Supreme Court and other courts should be called the 
Supreme Court. Instead of the second clause in the first sentence 
there should be used the language found in the present Constitu­
tion " * * * and such inferior courts as now exist and as may be 
hereafter ordained and established by law, which inferior courts 
the Legislature may alter or abolish as the public good may re­
quire.~' Strike out the provision for integration. You cannot 
integrate or make a county court a part of a State-wide court. 
You may have the county court held by a Justice of the State-wide 
court, just as today, the Common Pleas or Orphans' Court may be 
held by a Justice of the Supreme Court; but one is essentially a 
different tribunal from the other. 

Par. 2 

This should be modified. The first clause in Paragraph 2 de­
clares that equity shall prevail over common law. We are uncertain 
of the intent and effect of this provision and therefore recommend 
that it be omitted. If it only restates the present rule there seems 
no need for the restatement. If it changes the rule we would like to 
know in what respect. There are many cases in which equity de­
clines to enforce an equitable right and permits the law to take its 
course because, for example, there are unclean hands, counter 
equities, or the rights of third persons have intervened. vVhat bear­
ing has this clause on the decision of such cases? 

The second clause provides that every controversy shall be fully 
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determined by the Justice hearing it. If this is limited to the great 
court of original jurisdiction, we approve, otherwise not. No 
equity powers should exist in any of the inferior tribunals which 
may be set up. We do not want to have the District Court Judges 
issuing injunctions. See our draft, Section IV. 
Par. 3 

This is one of the provisions that makes the so-called Superior 
Court really twenty-one separate superior courts. In these days of 
easy travel (gasoline rationing will not last forever) there is no 
reason why the Constitution should require every part or division 
of the great court of original jurisdiction to sit in each and every 
county. The provision for ten terms a year is unwise. Some of the 
best run appellate courts in the country, e. g., the Supreme Court 
of the United States and the Circuit Court of Appeals for the 
Third Circuit, hold but one continuous term a year. 

Sect. II 
Par. 1 

No objection, except the above mentioned matter of nomen­
clature. 
Par. 2 

The language of Section II, Paragraph 2, of our draft is far 
better. Nobody should have the right to more than one appeal, and 
where the great court of State-wide jurisdiction has by a bench of 
judges reviewed the action of one of its judges or heard an appeal 
from an inferior tribunal, the right to go further should, subject 
either to legislation or rules of court, depend upon leave of court. 
It is unwise to have the Constitution confer on the court of last 
resort the power to certiorari an indictment. That should be in 
the court that succeeds to the present Supreme Court, and that 
tribunal should also admit and discipline attorneys and coun­
sellors. 
Par. 3 

Experience has shown that generally speaking throughout the 
country courts incline to be too conservative in the exercise of rule 
making power. We therefore recommend the setting up of a Rules 
Commission on which certainly the bar and perhaps laymen be 
represented. See our draft, Section IV, Paragraph 10. 

Sect. Ill 
Pa•rs. 1, 2, 3 

The Chancery Division should exercise the jurisdiction hereto­
fore exercised by the Court of Chancery and the Prerogative 
Court, and the Law Division all other jurisdiction. In other words, 
except for such jurisdiction as is assigned to the Chancery Divis­
ion, all juridiction should be in the Law Division. Nevertheless, 
there should be power to do complete justice in any cause in either 
division. The language of Paragraph 3 is obscure, and the whole 
paragraph is unnecessary in the Constitution. 
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Paragraph 1 is all right in principle, but we submit our draft 
is much :r>referable. See our Section IV, Paragraph 6. 
Par.2 

Paragraph 2 is too broad. Not every order, interlocutory or 
not, should be appealable. At present, at law, there is no appeal 
until after final judgment. So far as preference among appeals is 
concerned, that should be left to legislation or rules of court. 
Par. 3 

We agree fully with the provision that a judgment of the Ap­
pellate Division shall be final in all but exceptional cases. The 
Chief Justice of the court of last resort should not be the assigning 
judge. Our draft is preferable. S'ection IV, Paragraph 9. Sub­
paragraph 1 of Paragraph 3 sounds fine, but it permits an appeal 
to be taken as of right, no matter how threadbare or time-worn is 
the constitutional question alleged to be involved. With the pos­
sible exception of capital cases the right of appeal from the 
Appellate Division to the court of last resort should be subject to 
regulation by statute or rule of court. 
Par. 4 

We have no criticism of this, but in our draft it is, we feel, 
better taken care of by Paragraph 2 of Section II. 
Sect. V 
Par. 1 

We do not think that the draftsmen of this section meant what 
they said in the language "Judges of any inferior court with juris­
diction extending to more than one municipality.'' A borough 
recorder has certainly in some respects jurisdiction throughout the 
county. 
Pars. 2 to 5 incl. 

We do not criticize. 
Par.6 

The Legislature may provide for this, as it has done in the past. 
Unnecessary in Constitution. 
Sect. VI 
Par.1 

There should be an administrative head of the courts. Here is 
found one of the reasons for the Chancellor and Chief Justice being 
members of both the court of last resort and of the great State-wide 
court of original jurisdiction, and for the administrative power 
being conferred on them with provision for preventing a deadlock. 
See our draft, Section IV, Paragraphs 9-13. The details of admin­
istration should be provided for by legislation or by rules of court. 
In the Constitution should be merely enough to make sure that the 
administrative head has the right to require cooperation from the 
constitutional judges. 
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Par. 2 

Our only thought here is that the clerk of the court of last 
resort ·will have so little to do that there is no real reason why the 
Secretary of State should not continue in that job. This is a small 
matter, however, and we do not really quarrel with giving that 
court power to appoint its own clerk. The great State-wide court, 
our substitute for the so-called superior court, should appoint its 
clerk. There should be such a clerk, as that court should operate 
on a State-wide basis. He should succeed to all the duties now per­
formed by the clerk of our present Supreme Court, the Clerk in 
Chancery and the Register of the Prerogative Court. The County 
Clerks and Surrogates could of course continue as to courts of 
county-wide jurisdiction only. 

Par. 3 

We feel that in the matter of assignments the heads of the 
divisions of the great State-wide court of original jurisdiction 
should have something to say about assignments, and definitely 
that the Chief Justice of the court of last resort should not solely 
have the power giYen him by this paragraph. See our Section IV, 
Paragraph 9-13. 

Pars. 4 and 5 

We are opposed to g1vmg any Governor power to "pack" the 
court of last resort or to appoint temporary judges. Any judge of 
the court of last resort or the great State-wide court of original 
jurisdiction should be a full time man, who does nothing else. See 
our Section II, Paragraph 5. Furthemore, we do not feel that 
any stop-watch can with success be held upon the work of a court. 
No matter how prompt a court is in its work, sometimes something 
comes up that makes it desirable, for example, to order a re-argu­
ment. 

Par. 6 
This should be left to legislation or rule of court. 

Art. XI 
Sect. IV 
Par. 1 

We think seventy too young a retirement age, and prefer 
seventy-five. 

Par. 2 
Common Pleas judges should not become members of the great 

State-wide court of original jurisdiction. They should remain ·wh~t 
they are, subject to legislative control, 

Par.3 
As we do not approve of the so-called Superior Court, this para­

graph is objectionable. The first sentence is all right. The second 
sentence should provide for the transfer of all causes pending in 
the Court of Chancery, Prerogative Court and Supreme Court to 
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the new State-wide court of original jurisdiction, ·which in our 
draft we call the Supreme Court. All county-·wide courts should 
remain subject to legislative control, and transfers of causes ean 
be attended to by legislation. 
Par.4 

Consistently with our view as hereinabove expressed, all records 
should be turned oyer to the clerk of the State-wide court. 
Par. 5 

r.l'his should be left to legislation. 
Pars. 6, 7 and 8 

lVI.inor matters. 

In conclusion, we believe that the proposed Judiciary Article 
as drafted cannot be recommended. Nevertheless, we also believe 
that a constitutional change in the courts of New Jersey should be 
made. We respectfully submit for consideration the draft hereto 
annexed. That, with appropriate accompanying legislation, will 
effect a real advance and modernization of our courts. We respect­
fully ask the Joint Legislative Committee to recommend to the 
Legislature that it be substituted for Article V and Section IV of 
Article XI of the Commission on Revision's draft. 

Edmund S. J olmson, 
Edward A. Markley, 
A. Dayton Oliphant, 
Irving Riker, 
Bartholomew A. Sheehan, 
George W. C. :McCarter, 

SECTION I 

General 

Chairman. 

1. The judicial power shall be vested in a Court of Appeals, a 
Supreme Court, and such inferior courts as now exist and as may 
be hereafter ordained and established by law; which inferior courts 
the Legislature may alter or abolish, as the public good shall 
require. 

SECTION II 

The Court of Appeals 

1. The Court of Appeals shall consist of the Chancellor, the 
Chief Justice of the Supreme Court and five Justices of Appeal, or 
a major part of them. 

2. The Court of Appeals shall be vested with all jurisdiction 
and power heretofore vested in the Court of Errors and Appeals, 
and such additional appellate jurisdiction as the Legislature may 
by general prospective act provide. The Legislature may by gen­
eral prospective act empower the Court of Appeals to provide by 
rule that appeals be taken only by its leave. The Court of Appeals 
may by rule designate one or more of its members to pass on appli-
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cations for leave to appeal, applications to continue or dissolve 
restraints, or other interlocutory matters. 

3. The S'ecretary of State shall be clerk of this court. 
4. No member of the Court of Appeals who has given a judicial 

opinion in the cause in favor or against any matter complained of 
shall sit as a member or have a voice on the hearing or for its 
affirmance or reversal, but the reasons for such opinion shall be 
assigned to the court in writing. 

5. Whenever by reason of disability, disqualification or absence 
a majority of the Court of Appeals shall not be available, the 
Court of Appeals may temporarily assign one or more Justices of 
the Supreme Court to the Court of Appeals. 

SECTION III 

(as now) 

SECTION IV 

The Supreme Court 
1. The Supreme Court shall consist of the Chancellor, the Chief 

Justice of the Supreme Court and thirty Associate Justices. The 
number of Associate Justices may be increased or decreased by law 
hut shall never be less than twenty. 

2. The Supreme Court shall be vested with all the jurisdiction 
.and power heretofore vested in the Court of Chancery, the Chan­
cellor, the Prerogative Court, the Ordinary or Surrogate General, 
the Supreme Court, and the Justices thereof. 

3. For the more convenient dispatch of business the Supreme 
Court shall be organized in two divisions, the Chancery Division 
and the Law Division. 

4. The Chancery Division shall, subject to the provisions hereof, 
exercise the jurisdiction heretofore vested in or capable of being 
exercised by the Court of Chancery, the Chancellor, the Preroga­
tive Court and the Ordinary or Surrogate General. The Law 
Division shall exercise all the remaining jurisdiction of the Su­
preme Court as herein constituted. 

5. The Chancery Division shall consist of the Chancellor and 
such number of Associate Justices as shall be assigned thereto. The 
Law ·Division shall consist of the Chief Justice and such Associate 
Justices as shall not be assigned to the Chancery Division. 

6. In both the Chancery and Law Divisions all appeals from 
inferior tribunals and such other matters as, subject to law, the 
rules of the Supreme Court may provide, shall be heard before 
three Justices sitting together, which bench of three Justices shall 
be called an Appellate Court. Subject to law, rules of the Su­
preme Court may provide that any judgment, decree or order of a 
single Justice may be reviewed by an Appellate Court. 
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7. Without prejudice to the provisions of this Constitution re­
lating to the distribution of business in the Supreme Court, all 
jurisdiction vested in the Supreme Court shall belong to each divi­
sion alike, and subject to the provisions hereof relative to Appellate 
Courts, may be exercised by a single justice. 

8. Subject to rules of the Supreme Court every controversy 
shall be fully determined by the Justice hearing it. 

9. The Chancellor, the Chief Justice, and the S'enior Justice of 
.Appeal, or a majority of them, shall assign Justices to the Chancery 
or Law Division, and from time to time reassign them as the busi­
ness of the Court may require. 

10. There shall be a Rules Commission, consisting of the Chan­
cellor, the Chief Justice, the Senior Justice of .Appeal, four Jus­
tices of the Supreme Court, two appointed by the Chancellor and 
two by the Chief Justice, two Counsellors at Law and two laymen, 
all appointed by the Governor. All appointments shall be at the 
pleasure of the appointing power. The Rules Commission shall be 
convened and presided over by the Chancellor, or, in his absence 
or failure for any reason to act, by the Chief Justice. The Rules 
Commission shall make rules for the trans£ er of any cause or issue 
from the Law Division to the Chancery Division, from the Chan­
cery Division to the Law Division, and from an inferior court to 
the Supreme Court and the appropriate division thereof; rules as 
to the administration of all the courts, and, subject to law, as to 
pleading, practice and evidence in all causes, and rules as to all 
matters as to which by this Constitution rules of the Supreme 
Court may be made. 

11. The Supreme Court shall appoint and remove the Clerk of 
the Supreme Court who shall hold office during its pleasure. Such 
Clerk shall succeed to the duties heretofore performed by the 
Clerk of the' Supreme Court, Clerk in Chancery and Register of 
the Prerogative Court. 

12. The Chancellor shall be administrative head of the Chancery 
Division, and the Chief Justice of the Law Division. .As such they 
shall have power to assign the Justices of their respective divisions 
to specific duties and causes, and to prescribe records and reports 
from them and from inferior courts and judicial officers. 

SECTION V 

Appointment, Teniire and Removal 

1. The Chancellor, the Chief Justice, Justices of .Appeal, and 
Justices of the Supreme Court shall be counsellors at law of ten 
years standing. They shall be appointed by the Governor by and 
with the advice and consent of the Senate. The Justices of .Appeal 
shall be chosen from the Justices of the Supreme Court who have 
been such for at least a year, and when so chosen shall, except as 
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to those first to be appointed, create a vacancy in the Supreme 
Court. 

2. The Chancellor, the Chief Justice and the Justices of the 
Supreme Court shall, when first appointed, hold office for seven 
years, and if reappointed shall thereafter hold office during good 
behavior. The Justices of Appeal shall hold office during- good 
behavior. 

3. All judicial officers shall be subject to impeachment. All 
judicial officers except the Chancellor, the Chief Justice, and the 
Justices of Appeal may be removed from office by the Court of 
Appeals after notice aud hearing upon the issue of good behavior. 

4. Anything herein contained to the contrary notwithstanding, 
the term of office of any judge shall end on the first day of J anu­
ary next after he shall have attained the age of seventy-five years. 

5. Justices and judges of every court shall, at stated times, re­
ceive for their services such salary as may be provided by law, 
which shall not be diminished during their term of appointment. 
They shall hold no other office or position of profit in the Govern­
ment of this State, or of the United States, or of any instrumen­
tality or political subdivision of either of them. No member of the 
Court of Appeals, of the Supreme Court, nor such other judicial 
office as may be provided by law, shall during his continuance in 
office engage in the practice of law or other gainful occupation. 

6. Judges of inferior courts, other than Justices of Peace, 
Police Judges, Recorders, Magistrates, and the like, shall be ap­
pointed by the Governor by and with the advice and consent of 
the Senate. They shall hold their offices for such terms as may be 
fixed by law. The Legislature shall provide by general law for the 
appointment of all other judges. 

SECTION VI 

1. The Chancellor and Chief Justice now in office shall con­
tinue in office for the term for which they were appointed. If re­
appointed they shall hold office during good behavior. The Jus­
tices of Appeal first to be appointed shall be selected by the Gov­
ernor, by and with the advice and consent of the Senate, from 
among the Justices of the Supreme Court, Vice-Chancellors and 
Circuit Court Judges now in office, and shall be so selected that 
no more than four members of the Court of Appeals as originally 
constituted shall be members of one political party. The Justices 
of the Supreme Court, Vice-Chancellors and Circuit Court Judges, 
and such of the Judges of the Court of Errors and Appeals, as 
are counsellors at law of ten years' standing, shall become Justices 
of the Supreme Court as newly constituted and shall continue m 
office for the terms for which they severally were appointed. If 
re-appointed they shall hold office during good behavior. 

2. This amendment to the Constitution shall not cause the 
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abatement of any suit or proceeding pending when it takes effect. 
All causes then pending in the Court of Errors and Appeals shall 
be transferred to the Court of Appeals. All causes then pending 
in the Court of Chancery and the Prerogative Court shall be trans­
ferred to the Chancery Division of the Supreme Court; all causes 
then pending in the Supreme Court as heretofore constituted shall 
be transferred to the Law Division of the Supreme Court. Matters 
argued or submitted but undecided when this amendment takes 
effect shall be decided by the judge or judges to whom they ·were 
submitted, and the appropriate order, judgment or decree shall be 
entered as that of the cliYision or court to whom the cause shall have 
been transferred. 

3. The various inferior courts now in existence shall continue 
in existence with thefr jurisdiction unimpaired until the Legis­
lature shall otherwise pro\Tide. 
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In the matter of the proposals and 
recommendations made by the Com­
mission on Revision of the New 
Jersey Constitution. 

l\fEl\1 ORA.l\'DU:H 

To the Members of the Joint Legislative Committee: 
In this memorandum I shall bring down to date the result of 

the poll taken by me of the Burlington County Bar and the Cam­
den County Bar as to the proposal and recommendation made by 
the Commission on Revision of the New Jersey Constitution to 
-eliminate, without any good reason or excuse whatever, the gem of 
the judicial system of the State of New Jersey, the Court of Chan­
cery of New Jersey. 

I shall also comment upon the manner in which the Commission 
proposes to put into effect a R·evision of the Constitution of this 
State. 

On September 12th, instant, I sent out to fifty-eight members 
of the Bar of Burlington County and to 368 members of the Bar 
of Camden County return postals, with request that the recipients 
indicate on the return cards their views as to the elimination of the 
Court of Chancery of New Jersey as a separate and distinct court, 
and that if they favor the retention of the Court of Chancery as 
a separate and distinct court, as heretofore, that they indicate on 
the return card their preference as to the manner of the appoint­
ment of Vice-Chancellors. 

The questions upon which the poll was taken are as follows: 

No. 1. I oppose the elimination of the Court of Chancery 
as a separate and distinct Court in the Proposed Revised 
Constitution. 

No. 2. I favor the elimination of the Court of Chancery 
as a separate and distinct Court in the Proposed Revised 
Constitution, and the substitution therefor of an Eqnity 
Section of the proposed Superior Court. 

No. 3. Vice-Chancellors should be appointed by the 
Chancellor as heretofore, without the advice and consent of 
the Senate. 

No. 4. Vice-Chancellors should be appointed by the 
Chancellor by and with the advice and consent of the 
Senate. 

No. 5. Vice-Chancellors should be appointed by the Gov­
ernor by and with the advice and consent of the S'enate. 

From the members of the Bar of Burlington County I have 
received to date thirty-one replies, showing the following vote: 

No. 1. 29 votes 
No. 2 2 votes 
~o. 3 28 Yote:-; 
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1 vote 
1 vote 
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From the members of the Bar of Camden County I have re-
ceived to date 141 replies, showing the following vote: 

No. 1 117 votes 
No. 2 24 votes 
No. 3 108 votes 
No. 4 10 votes 
No. 5 6 votes 

Strangely enough, some of those who voted in favor of the 
elimination of the ·Court of Chancery as a separate and distinct 
court favored the appointment of Vice-Chancellors by the Chan­
cellor or. by the Governor. 

The poll taken indicates an overwhelming sentiment amonf; the 
members of the Bar in Burlington and Camden Counties that the 
Court of Chancery of New Jersey should be retained as a separate 
and distinct court in the Proposed Revised Constitution. 

It is perfectly reasonable to conclude that the sentiment of the 
members of the Bar in the other counties of the State is also over­
whelmingly in favor of the retention of the Court of Chancery as 
heretofore. 

In my discussions of this subject with the members of the Bar 
in the Southern part of the State, I found that the older members. 
of the Bar are almost unanimous in their opinion that in the re­
organization of the courts of New Jersey the Court of Chancery 
should be retained as at present as a separate and distinct court, 
and that Vice-Chancellors should be appointed by the Chance1lor 
without the advice and consent of the Senate. 

It is reasonable to conclude that the fa.ct that a large majority 
of the members of the Bar appear to be opposed to the elimination 
of the Court of Chancery as a separate and distinct court should 
have a very considerable influence upon the vote of the people upon 
this question at an election held for the purpose of voting upon 
the Revised Constitution. 

It may be interesting to your Committee to state that a few 
days after I sent out the postals above referred to I received a 
letter from Professor W. Foster Reeve, III, Hubbell Professor of 
Law at the University of Pennsylvania Law School and a member 
of the New Jersey Bar. 

Professor Reeve is a grandson of the late Honorable Samuel 
H. Grey, a former Attorney General of this State, and a grand­
nephew of the late Honorable Martin P. Grey, a former Vice­
Chancellor who presided over the Court of Chancery at Camden. 
Professor Reeve has taught Trusts at the University of Pennsyl­
vania Law School for some twenty years and was one of the 
advisors of the American Law Institute when it published its Re-
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:Statement of the Law of Trusts. He was also Chairman of the 
Committee of the PennsylYania Bar Association to annotate that 
Restatement "\Vith the Pennsylvania decisions and personally wrote 
such annotations, vd1ich were published in 1938. 

Professor Reeve, in his letter to me, recalling his work on the 
Restatement of Trusts, said, among other things, the following: 

" * * * the reporters and ad visors working on the Re­
statement of Trusts were all very much impressed by the 
New Jersey Chancery decisions and the reputation of that 
Court. It is an interesting fact that the experience in Penn­
sylvania has, in a curious backhanded way, tended in fact 
although the man in the street does not realize it to exactly 
the result that New Jersey has long had. At the time of 
the American Revolution the separate Chancery Courts were 
abolished in Pennsylvania and such confusion resulted that 
in 1836 the Orphans' Courts were set up and giyen equity 
powers ·with regard to decedents' estates. Their sole original 
jurisdiction was with respect to decedents' estates and as the 
result of having such a narrow jurisdiction they became 
extremeb~ competent in it. The recognition of this compe­
tence over a period of years had led the Pennsylvania Legis­
lature to gradually grant that court concurrent jurisdiction 
over trusts inter vivos ·which finally culminated in the Act 
of 1931, and I believe that you would find it the opinion of 
the Pennsylvania Bar that because of the competence 
brought about by their much more frequent handling of 
such cases that they would prefer bringing a trusts question 
before the Orphans' Court rather than the Court of Com­
mon Pleas where they might go into either." 

This letter is quite significant, in vie\Y of the fact that it indi­
'Cates that the members of the Bar of Pennsylvania are glad to 
embrace the opportunity of having their equity cases relating to 
trusts determined by specialists upon the subject. 

Before closing I desire to make a -statement as to the time of 
amending our State Constitution and as to the manner of so 
·doing. 

It is proposed that at the coming election to be held on Novem­
ber 3rd next there shall be submitted to the people of this State 
the question as to whether they desire a revision of our present 
Constitution. If the vote of the people indicates that they desire 
such a reyision, then it is proposed that the Legislature at its 1943 
session shall prepare a Revision of the State Constitution and that 
such Revision, as prepared by the Legislature, shall be submitted 
to the people of the State at the 1943 general election, and if the 
people at the 19-±3 general election approve the Proposed Revision, 
the Constitution shall be considered as revised in the form voted 
upon at the 19-±3 election. 
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With all due respect to the brilliant minds which have been 
eonsidering this novel plan of putting the Revision of our Con­
stitution into effect, I would say that such a Revised Constitution, 
passed upon by the people in such a manner, would be of no more 
value than one of Hitler's promises. 

In 1913 Honorable Edmund Wilson, then Attorney General of 
the State of New Jersey and one of the most brilliant lawyers who 
ever graced the New Jersey Bar, was requested by the Honorable 
Emerson Richards, then a member of the House of Assembly, to 
render an opinion as to whether or not the Constitution of the State 
may be lawfully changed, altered or amended by a Constitutional 
Convention convened for that purpose.· The original opinion is on 
file in the office of the Attorney General at Trent01i. 

rrhe Attorney General, after ably discussing the question sub­
mitted to him, concluded his opinion as follows: 

"Accordingly my conclusion upon the whole matter is 
that it is not lawful to amend or change the Constitution of 
this State in any other way than by the precise method 
pointed out in the instrument itself." 

:Mr. -Wilson in his opinion has made a careful analysis of this 
:entire question. His statements are logical and clear and I believe 
that his conclusion is absolutely correct, and that ·whether it is de­
·sired to amend the State Constitution by changing one paragTaph 
i0r whether it is desired to amend the Constitution by substitutin~ 
a new and Revised Constitution in the place and 8teall of our 
present Constitution, the method so clearly set forth in Article IX 
-0f our State Constitution shall be strictly adhered to if the Revision 
of the Constitution is to be of any force or effect. 

As to the time when the Revised Constitution shall be considered 
by the people of the State of New Jersey, I would simply say that 
we are living in abnormal times, when the stress of every-day life 
is increasing from day to day. vVe are engaged in a desperate war, 
.and we should devote as much of our time and energy as possible 
to the winning of the war. 

I am of the opinion that the consideration of the revision of the 
·entire Constitution of the State should be deferred until peace 
time, when both the legislators and the people of the State can give 
it the consideration and deliberation it deserves, and no subject 
deserves or requires more mature and deliberate consideration 
than a complete revision of our Constitution. 

As the war progresses the life of the people of the State becomes 
more disturbed and complicated and the less time and disposition 
they have for mature reflection and thought upon the changes 
which should be made in our Constitution. 

The times are abnormal, unsettled and confused and are likely 
to become more so. 
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No one knows what New Jersey may be called upon to experi­
ence or endure within the next year of the war. 

One of the last utterances made by the late Honorable Merritt 
Lane at the annual meeting of the New Jersey State Bar Associa- . 
tion in June of 1939, only a few days before his death, was that 
that was no time to discuss an entirely new Constitution for New 
Jersey, nor for any other State, nor for the United States . This. 
statement applies to a far greater degree in 1942. 

Respectfully submitted, 

WM. D. LIPPIKCOTT. 

Dated: Camden, New Jersey, September 22nd, 1942. 
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JUSTICE FREDERIC R. COLIE 

Millburn 
SUPREME COURT OF NE"W JERSEY 
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September 21, 1942. 
·Charles De F. Besore, Secretary 
State House 
Trenton~ )J e1v .Jersey. 

My dear ::\Ir. Besore : 
In answer to the invitation of the Joint Legislative Committee 

constituted under Senate Concurrent Resolution 19, I take this op­
portunity to express in part my views as to the Judiciary Article 
of the Proposed Constitution. In doing so, I have attempted to· 
avoid commenting upon such parts of the Proposed Constitution 
as might be deemed to personally affect me in my capacity as a 
Justice of the X ew Jersey Supreme Court and as a member of the 
Court of Errors and Appeals. 

Art-icl€ ·v, Section I, Paragraph 1. This Article creates tvrn 
constitutional courts, the Supreme Court and the S'uperior Court, 
and thereby abolishes the Court of Chancery as a constitutional 
court. There is no great merit in abolishing a name. Equity juris­
diction is not thereby abolished, nor could it be without destroying 
our entire system of jurisprudence. The existence of a separate 
court to deal with equity problems, known as the Court of Chan­
cery, is not fundamentally objectionable. In fact, the rcwrse is 
true in my opinion. If there are fundamental objections to the 
Court of Chancery, they have not been called to my attention. If 
it is deemed that there are administrative faults in the operation 
-of any court, surely there must be other equally effective methods 
of correeting such conditions, if they exist, other than abolition of 
the court in question. 

A1'ticlc r, Section I, Paragraph 3. The proposed constitutional 
mandate that the Supreme Court shall sit in the State Capital 
seems inadYisable. Trenton is the normal place for the court to 
hold its sittings, but it is conceivable that an emergency might well 
arise which would make it advisable for the court to convene at 
some other place than the State Capital. The provision in the same 
paragraph that the court of last resort and the intermediate Court 
of Appeals shall hold ten monthly terms also seems inadvisable. 
\Vou1d it not be better to have the sittings of the court fixed by 
rule of the court concerned? To do so would permit greater flex­
ibility to meet changing conditions. The continuous term of both 
the court of last resort and the intermediate Court of Appeals 
might be advisable. The actual sittings for the hearing of argu­
ments to. be fixed by each court, dependent upon the volume of 
work, such sittings to be determined so as to bring the considera­
tion, study and decision of a gfren case as near as possible to the 
date of the argument. 
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Article V_, Sech°on VJ Paragrnph 2. The clause in this para­
graph which provides that a Justice of the Supreme Court shall, 
prior to his appointment, have been a Justice of the Superior 
Court for at Jeast one year deserves consideration. There are at 
present four members of the Supreme Court, each with a record 
of nine or more years' service on that court, no one of ·whom 
would have been eligible for appointment to the Supreme Court 
had the proposed qualification been effective on the date of his 
original appointment. It seems to me that the mere statement of 
the facts just mentioned should cause one to pause before adopt­
ing this qualification as a part of the Constitution of this State. 

Article V, Section VI, Paragraph 4, which provides that upon 
the failure of the Supreme Court to decide an appeal ·within two 
months after argument and upon certification of that fact, the 
bestowal of the power on the Governor to appoint a special term 
of the court from among the judges of the S'uperior Court, 
seems inadvisable. It is impossible to presently forecast the 
amount of work that the proposed Supreme Court will have, and 
I think it a dangerous and inadvisable innovation to place a time 
limit upon the deliberaton of a court of last resort. .As, if and 
when that court is organized, it will be composed of experienced 
lawyers and judges who, without doubt, will be able to recognize, 
when presented to them, a case which calls for expeditious decision. 
In addition, there will be cases which, because of the length of the 
1·ecord and the complexity of the questions involved, may require 
more time than that fixed by the above numbered paragraph. I 
recognize fully the power of the argument that delay often resu] ts 
in a failure of justice, but I question whether that would be a 
real danger, giYen a court of last resort independent of other 
duties. 

Article XI, Section IV, Paragraph 2 contains a provision which 
might work an unfortunate result. The difficulty can perhaps be 
more clearly pointed out by an example. Assuming the adoption 
of the proposed Constitution in its present form and assuming, 
further, that a justice of the present Supreme Court and a spe­
cially appointed judge of the Court of Errors and Appeals each 
go to the Superior Court, and assume, further, that both are 
assigned as a Superior Court Justice for a given county, for the 
balance of his unexpired term, the one will be sitting at a salary 
of $18,000. a year, the other will sit at a per diem of $40., and 
assume, further, that the total number of days' work required 
in that county is one hundred for each judge, ·we then get a dis­
crepancy in remuneration of $14,000. between two judges, each 
performing the same type of work in the same county. It will be 
borne in mind that the former judge on the Court of Errors and 
AIJpeals, now a Superior Court judge in the cited instance, is 
foreclosed from practicing his profession. 
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This letter is merely to call to the attention of the Joint Legis­
lative Committee certain phases of the proposed Constitution re­
lating to the judiciary that seem to warrant re-consideration. 
There is no attempt on the part of the writer to offer constructive 
suggestions, none having been asked for. 

I strongly feel, and have felt for many years, that a separate 
court of last resort, independent of all other duties, is of vital 
importance. The views that I had as a practicing lawyer have 
been reenforced in the year and a half of experience that I have 
had sitting on the Supreme Court and the Court of Errors and 
Appeals. 

It may be of interest to the Joint Committee to know that 
during the twelve months from February 1941, to February 1942, 
the total number of printed pages submitted to the Court of · 
Errors and Appeals was slightly in excess of 52,000, of which 
13,600 pages were in briefs submitted by counsel. When one con­
siders the number of hours necessarily consumed in merely read­
ing these briefs and examining such parts of the record as coun­
sel specifically calls to the court's attention, coupled with the 
number of hours of necessary collateral reading suggested in the 
briefs or called for in a determination of the questions raised, and 
considers, in addition, the fact that in the Part of the Supreme 
Court in which the writer sat during the past year, there was 
upwards of 5, 700 printed pages in the briefs and states of case, 
it must be patent that our present system could be improved. In 
each instance, the figures given above are accurate within a very 
few hundreds, and are merely set forth to apprise the committee of 
the present work-load on a justice of the Supreme Court. It might 
further be of help to the committee to know that during the period 
mentioned, the number of cases examined, studied and voted upon 
by the writer was in excess of 325. These figures do not include 
any motions, applications for prerogative writ or other matters, 
and exclude all matters relating to the counties within the dis­
trict over which the writer presides. 

I wish to thank your committee for this opportunity to present, 
in a limited form, my views, and I trust that they will be of 
some assistance. 

Very truly yours, 

FREDERIC R. COLIE. 
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Dear Mr. Besore: 

NEW JERSEY SUPREME COURT 

JUSTICE J. L. BODINE 

Trenton, N. J. 
September 24, 1942 

Justice Parker sent me today a memo which he has prepared 
on Article V of the proposed Constitution now under consideration 
by the Joint Committee. 

He asked me to hand it to you. I am so doing. 
Very truly yours, 

Charles De F Besore, Esq., 
Sec'y, Joint Legislative Committee 
State House, Trenton. 

JOSEPH L. BODINE. 

MEMORANDA WITH REGARD TO CERTAIN DETAILS OF ARTICLE V OF THE 

PROPOSED CONSTITUTION NOW UNDER CONSIDERATION BY THE 

JOINT LEGISLATIVE COMMITTEE. 

Sect. l ARTICLE V 

Par.1 

The first sentence may be all right. 
The second sentence about "integrating" inferior courts with 

the Superior Court seems to me obscure and hazy and likely to 
provoke a great deal of unnecessary litigation. 

Par.2 
It is suggested that this be made to read that in all cases where 

the matter of litigation is in conflict and the action is in the law 
section (see Section III, Paragraph 2) it shall be transferred to 
the equity and probate section. 
Par. 3 : : :n:j] 

I think the provision in this paragraph reqmrmg at least ten 
monthly terms each year is most inadvisable, if not impracticable. 
No such provision should be embedded in a Constitution which 
cannot be changed except by a complicated process, and after 
considerable delay. It is entirely competent for the Legislature 
to require the courts to hold as many terms as its thinks proper, 
but up to this time, and for over a century I think, the courts 
have been allowed to settle their own terms, and I am unaware 
of any particular complaint on that score. A few years ago, at 
the instance of the State Bar Association through Mr. Robert H. 
McCarter, the Court of Appeals established four terms instead 
of three. This arrangement lasted for just one year and the same 
body that requested it asked that it be abrogated. At all events, 
the number of terms per year is not a matter for constitutional 
prescription. 
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SECTION III 
Par. 2 

On the assumption that every court of general jurisdiction is 
to be authorized to exercise equity powers, which is deprecated, 
the question arises why the law section should exercise matrimonial 
jurisdiction which has always been exercised by the equity courts 
and which it would seem should be committed to the equity and 
probate courts. 

SECTION V 
Par.1 

The last sentence is objected to as it is considered that the 
present method of having all justices appointed by the Governor 
with the advice and consent of the Senate should not be altered. 

Par. 2 

The requirement that every justice of the Supreme Court shall 
have been a justice of the Superior Court for a year is considered 
unnecessary and dangerous. Many of our very best Supreme Court 
Justices have been appointed directly from the bar. For example, 
Beasley, Dixon, Knapp, Magie, Gummere, Garrison, and others 
might be named. I rather favor the requirement that an appointee 
to a justiceship shall have been a counselor at law for a certain 
period of time. Under the present Constitution as I understand 
the matter, there is no requirement either constitutional or statu­
tory that a justice of the Supreme Court should be a counselor 
at law or even a lawyer. 

Par .. 3 

The limit to 70 years is objectionable. It is unnecessary and 
undesirable. Chief Justice Beasley was 82 years old when he 
died; Chancellor Magie was 75 in 1908 when he was retired; Chief 
Justice Depue was about 75 when he retired; Justice Scudder was 
71 when he died; Justice Bergen died in office at the age of 76; 
Justice Trenchard retired at the age of 78; Chief Justice Gum­
mere died in January, 1933, at the age of 80. All of these had 
done their work effectively. 

SECTION VI 
Par. l 

Referring to an executive director, whatever may be the wisdom 
of having an executive director, it seems distinctly not a constitu­
tional proposition, but apparently is desired to erect an office 
under the Constitution which, if found useless and inadvisable, 
nevertheless must continue. 

Pa·r.3 

Assignment of justices to counties, etc. This has been by the 
court itself, not by the Chief Justice, and therQ seems to be no 
reason for making any change. 
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Par. 4 

Appointment of a special term of the Supreme Court when the 
Supreme Court fails to decide within two months. This, I think, 
is totally unnecessary and should not be adopted. The appellate 
court is just as anxious to get cases decided as anybody and the 
delays of decisions are infrequent. \Vhen they do occur it is be­
cause the court wishes to reach a right decision rather than run 
the risk of making a wrong decision because of haste. 

Par. 5 
Same objection as to Paragraph 4 and for the same reasons. 

Par. 6 

This seems to be totally unnecessary, particularly as a con­
stitutional matter. If it is desired to try the plan to make an an­
nual report to the Governor and Legislature of the work of the 
courts, a legislative act to that effect would be just as effective 
and much easier to repeal if it shou]d ]ater appear inadvisable to 
continue. 
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NEW JERSEY SUPREME COURT 

JUSTICE J. L. BODINE 

Trenton, N. J. 
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September 21, 1942 
Dear Mr. Besore : 

I delayed answering your letter of September 4th because 
Chief Justice Brogan had sent me copies of his letter, which made 
it clear that no member of the Supreme Court would find it con­
venient to appear before the Joint Committee until after our 
conference on September 17th. 

The request for comment in your letter is limited to Article V 
-the Judiciary. If it were not so limited, I would have liked to 
suggest that the change in No. IX, "The Bill of Rights," although 
it is precise with the Constitution of the United States, is unwise 
since the State criminal field is so much wider. 

The Grand Jury requirement, before criminal prosecution, is 
a safeguard to the citizen and to the prosecutor. 

Broadly, I have no comment to make as to Article V. I do 
believe, however, that as a constitutional matter it is unwise to 
require compulsory retirement at seventy. Such a provision would 
have deprived the State of the services of many able jurists. 

Article V, Section VI, Paragraph 4, requires compulsory deci­
sion within two months. I regard this as unwise. It is, of course, 
desirable that decisions be promptly made, but a hard and fast 
rule might tend to a hurried and unwise result. 

Advancement to the highest court should not be limited to 
ranks of the judiciary. Some of the ablest jurists in the State 
would have been disqualified by such a rule. New blood might be 
very necessary some time in order to secure the capable. 

The Constitution is merely an instrument providing for the 
framework of government. I venture no opinion whatever as to 
the merit or demerits of the proposed framework. I ts success or 
failure must always be determined by the capacity of the officers 
chosen thereunder. 

Charles De F. Besore, Esq., 
Sec'y, Joint Legislative Committee 
State House, Trenton. 

Very truly yours, 

JOSEPH L. BODINE. 

FOR BRIE'FS, DOCUMENTS AND COMMUNICATIONS ADDRESSED TO THE 

METHODS OF SUBMISSION OF CHANGES IN THE CONSTITUTION, TO TIIE 

PEOPLE, SEE END OF EVENING SESSION OF THIS DATE. 



PUBLIC HEARING 

September 17, 1942 

Evening Session 
on 

Proposed Revision of the New Jersey Constitution 
Article V. "Judicial" 

and also on 
Methods of S'ubmission of Changes m the 

Constitution to the People. 

The Joint Legislative Committee re-convened in the Assembly 
Chamber at Trenton on Thursday, September 17, 1942, at eight 
o'clock P.M., pursuant to announcement previously made. 

The Chairman opened the Hearing and the Hearing proceeded 
as follows: 

MR. SCHROEDER: The first speaker this evening will be Mrs. 
Zwemer, representing the New Jersey League of Women Voters. 

l\fas. ZwEMER: This is a statement signed by the first vice­
president, Mrs. Thelma V. Ingram. She asked me to read it because 
she was unable to stay for the evening session. 

"The New Jersey League of Women Voters has long advocated 
a revision of our State Constitution. The magnitude of such an 
undertaking has been fully appreciated. A compl~te constitutional 
revision would produce far-reaching effects on the people of this 
State as voters, as taxpayers, as citizens of a democracy who want 
nothing less than the best that our system of government can 
devise. The League of Women Voters has believed that such a 
revision could best be achieved by a Constitutional Convention com­
posed of delegates elected by the people of the State. These dele­
gates would meet together for the specific purpose of drawing up 
a revised document to be submitted to the electorate for approval 
or rejection. These delegates could devote their attention entirely 
to the job at hand, removed from the worries of campaigning for 
re-election, and free from partisan pressures, while at the same 
time the importance of their undertaking and the special signifi­
cance attached to it would draw attention to their efforts and 
arouse widespread public interest. The League has believed that 
the convention method is the most desirable and most democratic 
method which could be used to secure a revision of our Constitution. 
It does not deny that some other method might achieve substan­
tially the same results in the end. So long as the spirit of our 
democratic processes has been maintained in achieving the results, 

662 



Even·ing Session, September 17, 1942 663 

the League cannot and does not want to do other than recognize 
the merits of another method. 

Another method has been invented. It has produced results 
in the form of the Report of the Commission on Revision of the 
New Jersey Constitution. The members of the Commission have 
worked long and diligently and have reported officially their recom­
mendations for constitutional changes. The document they have 
produced is reasonably satisfactory. The citizens of New Jersey 
have had an opportunity to suggest changes, to commend, or to 
deplore at the hearings held weekly here in Trenton during the 
summer. These hearings have in effect afforded participation in 
revision to the citizenry of this State. The League believes the 
Commission's Report, while leaving much to be desired, is vastly 
superior to the document under which we are presently conducting 
the affairs of state. It further believes the method employed thus 
far toward a revision, while not as wholly democratic as the con­
vention method, is an acceptable substitute, particularly in view 
of the fact that needless duplication of effort should be avoided 
at a time when war demands hang heavily upon all of us. It hopes 
that further open hearings on revision will be provided for, at 
which the public may be heard; also, that full opportunity for 
debate on the provisions under consideration will be afforded. Thus 
will the citizens of the. State be encouraged to participate more 
widely in the governmental affairs of their State, and the educa­
tional aspect of such procedures would have great value in the­
development of public opinion. 

The New Jersey League of Women Voters therefore shou1tl 
like to take this opportunity to state its willingness to accept this 
substitute method, toward the end that a better Constitution 
may more speedily be adopted. We trust that our legislators wil1 
take appropriate action as soon as possible toward setting up the 
necessary machinery to give the voters of New .Jersey the first 
chance they have had in nearly a hundred years to revise their 
Cons ti tu ti on." 

MR. SCHROEDER: The next speaker will be Mr. Kirk Brown. 
MR. BROWN: Mr. Chairman and Members of the Committee: 
Some believe that for the people of New Jersey to ordain 

another Constitution to replace the present one by any other means 
than those provided therein, would be an act of revolutionary 
nature; that ratification is not enough; that there must be com­
pliance with all the steps leading thereto such as the proposal an<l 
submission; that these must be in strict accordance with all the 
provisions of the old instrument. If this view is correct, it would 
be interesting to determine against what government that revolu­
tion would be directed. Not against thait of New Jersey, for surely 
that is a government by the people of New .Jersey and the people 
cannot revolt against themselves. 
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The Federal Constitution was not an amendment of the Articles 
of Confederation and Perpetual Union, but a complete substitute 
and not made in conformance with provisions in the Articles for 
complete substitution, for there was none, just as there is none 
in our State Constitution. Was that a resolution? 

If our Constitution completely prohibited amendment would 
we be helpless to change our government whenever we saw fit or 
is the declaration to that effect in the Constitution just meaning­
less words? That is not a fanciful question; such an occasion has 
arisen. Confederation Article XIII provided that any alteration 
must be confirmed by the legislatures of all the States. Not in 
words, but in force and effect, this proved to be such a prohibition. 

So the United States of those days, in Congress assembled, 
called a convention just as our Legislature set up the Revision 
Commission, and that convention of 1787 drafted our Federal 
Constitution just as the Commission drafted this Revision, and 
that Constitution was ratified by the States just as this Revision 
can be ratified by the people. So the Perpetual Union came to an 
end, the Confederation playing no part in the procedure except 
to call the convention, and without so much as an obituary in the 
new charter, and so can this new charter succeed the old one, 
revolution or no revolution. It may be advisable to take a plebiscite 
in order to fortify the procedure in the opinion of some, but that 
is only another intermediate step. Thus, we see that our great 
Federal Constitution, the mother of all modern constitutions, was 
adopted under circumstances that parallel the present instance. 

Anyone can draft a Constitution, but only the sovereign people 
can ordain and establish one, and if this revision or Constitution, 
as it really is, be ratified at an election in which every registered 
voter is free to vote, there can be no question of the validity of 
that final act of ordaining and estab.lishing. And this sovereign act 
the people can perform on any draft no matter what its antece­
dents. The final act of ratification will validate all the prelim­
inaries whether they accord with the present constitutional require­
ments or not. Even the people of 1844 could not set limits on the 
sovereignty of those of 1942. Sovereignty is self-perpetuating. It 
resides in the living, not in the dead. 

MR. ScHROE'.DER : The next speaker will be Former Commis­
sioner J. H. Thayer Martin representing the Newark Chamber of 
Commerce. Commissioner Martin. 

MR. MARTIN : Mr. Chairman and Members of the Legislative 
Committee: 

I am here to express to the Commission the view of the Newark 
Chamber of Commerce that the proposal for constitutional revision 
be not placed on the ballot this fal1. The reasons for that were set 
up in a short three-page report adopted by the Board of the 
Newark Chamber and those reasons were based upon a preliminary 
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report made by a Committee of the Board, of which I was Chair­
man. The Vice-President of the Newark Chamber, I understand, 
has agreed to furnish your Committee with copies both of the 
report adopted by the Board and the comments on which that 
report was founded. Those comments comprise about seventeen 
typewritten pages and only touch on what might be called typical 
objections to the draft that is now proposed as illustrating that, 
in contradiction to Mr. Bilder's remark, not every organization 
in the State was in favor of constitutional revision. 

That question, "Are you in favor of constitutional revision~" 
can only be answered by first having a definition of what is meant 
by revision. The Newark Chamber favors many of the proposed 
changes. The Newark Chamber is opposed to many others. There 
are many of the changes which are wholly unnecessary in any 
Constitution because they can be made by act of the Legislature 
without any constitutional change. The Newark Chamber thinks 
that it is unwise to include in the Constitution anything that can 
appropriately be left to the Legislature. 

I am not going to take your time, after the long day you 
have put in on this, by stating all the reasons that actuated the 
Newark Chamber. I will summarize a few of them very briefly; 
but before I do that, I want to state one of the reasons in a form 
not quite that passed on by the Newark Chamber, but in a form 
which is directed to the comments of the former Senators who 
spoke this afternoon in favor of the proposed method of submis­
sion. The Newark Chamber feels that submission in that form 
would be a breach of faith with the citizens of the S'tate. I am 
not going to argue at all on the question of constitutional law. 
That has been discussed somewhat this afternoon and may have 
been discussed at great length before you before this. But I am 
going to first .point out that, admitting that the full power of 
government remains in the people, I wonder if Senators Hendrick­
son and Jamieson have forgotten what they learned in law school 
about self-denying ordinances. There isn't any question that all 
governmental power is lodged in the people of this State, but the 
people of this State have promised the minority, the people who 
are not at the moment in the majority, that changes in the Con­
stitution will only be made in a particular way. The .proposal to 
submit in this particular manner is a violation of the spirit of that 
constitutional self-denying ordinance of the people of this State 
and it obviously would be a breach of faith to invite a bare 
majority of the people to delegate to the in-coming Legislature the 
duty or authority of submitting perhaps next August, not May 
or June, but as late as next August, a complete revision of the 
existing Constitution which might be very different because nobody 
knows what the next Legislature is going to do. It might be very 
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different from this document that has been under study for the 
last two or three months. 

Without considering whether such a breach of faith would be 
constitutional or unconstitutional, I just want to point out one 
logical consequence of assuming that the people of the State can 
do right away, regardless of what the Constitution says, what 
Senators Hendrickson and Jamieson said they could do. Suppose 
on September 28 when the Legislature reconvenes a majority of 
the Senate and the House decided that they wanted to get rid of 
the present Governor. It is a logical sequence from what has been 
said here this afternoon that the Legislature on the 28th could 
pass an act providing that there be submitted to the voters in the 
November Election the question, "Shall the Governor be thrown 
out of office or shall the office of Governor be abolished?" and if 
a majority of the people voted for it, then, according· to their 
view as expressed this afternoon, the Governor would be out. I 
think that is a perfectly logical consequence of the attitude that 
because the people hold all governmental power they have a legiti­
mate right to exercise it in defiance of what they have said was 
to be a limitation on their own power; that is, a limitation only 
to the extent that it provides for a delay. 

What is the spirit of our constitutona1 provision that one Legis­
lature shall submit its view of a change that should be made in 
the Constitution, whether that change is great or small~ .After 
it has been submitted by one Legislature, then a new Legislature 
is to be elected and that new Legislature must approve the draft 
approved by the preceding Legislature, and then only after that 
double approval do the voters think they have to start in and 
decide for themselves whether they are going to adopt the recom­
mendation of the two successive Legislatures. I am not going to 
argue that the Legislature couldn't or the two successive Legis­
tures couldn't submit a complete revision of the Constitution. I 
don't suggest that that would be a violation of our present amend­
ing article. That would be a strict and literal compliance both 

· with the spirit and with the letter of the present Constitution, but 
that would provide that two successive Legislatures must approve 
the same specific Proposal or Proposals for change. 

The Newark Chamber thinks that whatever form of change 
should be adopted, should be approved by the Legislature, should 
be submitted in that form. Secondly, the Newark Chamber does 
not believe that it is wise, that it is good judgment, to submit a 
complete document in such form that it must be either accepted 
as a whole or rejected as a whole. There are many provisions in 
this proposed revision that most everybody would like to see 
changed as here suggested. But, as one of the speakers this after-

noon said, because of one single feature in the Judiciary .Article 
that he discussed at length, if that were left that way, he would 
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vote against anything and everything else in the proposed submis­
sion just because there was one extremely offensive feature in it. 
There is no earthly, practical reason why those changes that are 
proposed here that are independent as that one was can't be sub­
mitted to a separate vote so that the people who may want to ap­
prove in general the principal proposals for change can do so 
and can reject the features that they don't like. That is in my 
opinion particularly desirable because if the Legislature will first 
decide what changes they think are desirable, how many of these 
proposed changes they think should be adopted, I believe that 
you will find a great many of them don't need a constitutional re­
vision or even a constitutional amendment to put them into effect. 
Certainly, it is a fact that a great many of the abuses in State 
Government which are mentioned in their report are not attribu­
table to anything in our existing Constitution and many of them 
could not be improved in any way or cured in any way by the 
particular proposed revision, and just now and a year from now 
when the Proposal would lay this presumably big document before 
the people for rejection or adoption, a tremendous proportion of 
our citizens who are the ones who are going to live longest under 
such changes as are adopted in the near future will be in a position 
where they can't vote one way or another. One of the speakers 
very learnedly referred to the new Federal Absentee Ballot Law. 
I wonder if he thinks that anyone of our Jersey boys who is over 
in the Solomon Islands, even if he got a ballot and had a right to 
mark it and send it back here to Jersey, has any time to think 
about what is involved. And a year from now we will be, all of 
us, in my humble opinion, too much occupied with more serious 
questions than any of those involved in this revision to want to 
devote the time to study what may be the product of the next 
Legislature. 

I am, as I said, thoroughly in sympathy with many of these 
proposed changes, but the Newark Chamber agrees with me in the 
view that they shouldn't be rushed through in the absence of so 
many voters and that they should be submitted in such form that 
some of them, those that are independent, can be rejected or ap­
proved without being necessarily tied in with features that are 
perhaps not controversial. And the Newark Chamber agrees with 
me in the view that two successive Legislatures ought to approve 
the same identical language before the voters are asked to write 
that into the fundamental law of the land. 

I will read in conclusion the recommendation of the Newark 
Chamber that preceded the brief one, the summary of the reasons 
why the pending Proposal should not now be put on the ballot : 

"The Newark Chamber recommends that after the proposed 
changes have been considered in detail, those provisions which 
seem to have substantial merit should be put in the best possible 
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form and then submitted in an orderly manner and not too many 
at one time. Only in that way will there be adequate opportunity 
for the citizens as a whole to become really acquainted with what 
they are to pass on." 

I might add in confirmation of that conclusion, it seems to 
me, the remark made by Senator Jamieson this afternoon that 
not five percent of the lawyers that he had come in contact with 
had ever read the Proposal. I attended a meeting of the Newark 
Bar only Monday night, and Assemblyman CaYicchia was there 
and it was my opinion, after talking with several of them, that 
not fifty percent of those who turned out at that meeting had read 
the Proposals. They had read only what had been in the news­
paper and some of them hadn't even read many of the newspaper 
articles about the proposed revision. 

MR. CAVICCHIA: Mr. Martin, I am trying to reconcile your ad­
mission that political power belongs to the people with your con­
tention that it would be a breach of faith with the people not 
to pursue the method of amendment provided in the Constitution. 
I don't reconcile the one with the other. 

MR. MARTIN: If all political power is lodged with the people, 
the people can legitimately say we promise the citizens of this 
State that we will exercise that power in the change of our funda­
mental law only in the way specified in that fundamental law. 

MR. CA vrccHIA : You mean the people of 1844? 
MR. MARTIN: The people of 1844 wrote into their Constitution 

a self-denying ordinance when they provided it should be amended 
only in the way specified. In a constitutional sense, that perhaps 
doesn't bind the people of later years, but the people, the citizens 
of this State, have lived these ninety-eight years under the belief 
that they were protected from sudden change in the fundamental 
law by that provision, and from a purely legalistic point of view, 
regardless of whether the Legislature, with or without a referen­
dum, can override that provision or can evade it in the method 
proposed, regardless of whether they can do that or can't, it would 
be a breach of faith with the people of the State who have during 
all these years relied on the supposed protection of the present 
amending clause of the Constitution against unexpected changes, 
and I would go further and say that it was a breach of faith with 
the people of the country when the present United States Supreme 
Court, on legalistic fine-spun arguments, threw out of the window 
several constitutional beliefs that had been held by a majority of 
the people of this country for a great many years, and that they 
thought they were protected by. I say it was a breach of faith 
with the people of the country to make that change, and regard­
less of whether our courts would hold it constitutional or not, I 
say it would be a similar breach of faith if the Government of 
New Jersey attempted to make a change in a way that the people 
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did not expect and that would not be approved, so far as the 
minority were concerned, by a mere referendum that did not tell 
them what they were going to be asked to pass on, that merely 
left it a blank check for the next incoming Legislature. 

MR. CAVICCHIA: Aren't you actually reading into the Constitu­
tion something that was never intended? Let me call your atten­
tion to what Chief Justice Hornblower said in the Constitutional 
Convention of 1844, when this question was being debated on the 
floor of the convention. In reply to a pointed question from a 
fellow delegate, he said that if the rule that the adoption of one 
mode of amendments excludes all others, it is entirely at war with 
the article in our Bill of Rights that we have made so much a 
parade about, that the people are sovereign and may change their 
form of government when they choose. As I read the reports of 
the Constitutional Convention of 1844, this very question engaged 
the delegates' attention. They debated whether to include in the 
Constitution a provision for revision by a mode other than amend­
ment. Now, if you call it a breach of faith, I would say that in 
denying the people the right to pass upon this question, the 
Legislature would be depriving the people of the instance of ex­
pressing, through the accepted democratic proress, their political 
power. ·Don't you see that point? 

MR. MARTIN: I see that point, and my answer to that is the 
little parable that I started with. If that is so, then this Legisla­
ture on the 28th can submit to the people an act to abolish the 
office of Governor forthwith, and if the people should happen to 
vote it in November, the office of Governor would be out. Would 
you say that that is within the purview of the rights that are 
preserved to the people? 

MR. CAVICCHIA: I would answer you by saying if sovereignty 
has expressed itself, it has become an act of sovereignty. The point 
I am trying to drive home is that actually the intention behind 
this amending clause was not to limit the means of revision; the 
intention behind this amending clause was that it should be a check 
upon the power of the Legislature or the Government itself to 
make or to initiate revision. 

MR. MARTIN: Well, if that is so, which I don't want you to 
understand I concede, does it follow that the people, by voting· 
that they would like to have a new Constitution submitted to them, 
the people have thereby delegated to the Legislature the power to 
provide a brand new Constitution that may be, on your hypothesis, 
entirely different from anything in here, that they would thereby 
have delegated to the Legislature the power to submit next August 
or perhaps even September, if the election laws permitted, a com­
plete document for the people to absorb and reject, or not, in 
the following· November. 
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MR. CAVICCHIA: The people don't have to ratify it if it doesn't 
meet with their approval. 

MR. MARTIN: No, but do you think that it would give them any 
reasonable opportunity to decide whether they approved it or not, 
under those circumstances? 

l\fa. CAVICCHIA: That is up to the people to decide at the time 
they are voting on the preliminary question, it seems to me. 

J\fa. MARTIN: Admitting that, still it remains that it is a breach 
of faith with those people who have believed that the provision in 
the Constitution for amendment means what it says or means what 
it appears to say. If you think it doesn't mean what the rest of 
us think it appears to say and you contend that it says something 
different, still a large part of the people of this State have relied 
on what they supposed was the meaning of the present amending 
clause, and I say that regardless of the legalistic point of view, it 
is a breach of faith with them to have a chang·e in their funda­
mental law submitted by one Legislature perhaps two months be­
fore election, or three months before election, for consideration, 
when they have supposed that they would have a complete docu­
ment of any change, a complete documentation of any proposed 
change, before them for at least a year before they would have to 
vote on it. 

MR. SCHROEDER: Any other questions? 
MR. CA VIC CHIA : Just one more question. You ·will recall that 

for a period of ninety years there was one interpretation of the 
amending clause, that no amendment could be submitted to the 
electorate but once every five years. Then our .present Attorney 
General, by an opinion rendered, revolutionized the construction. 
·would you say that was a breach of faith, under your reasoning, 
with the people if they had for years been led to believe that no 
amendment could be submitted but once in five years? 

MR. l\lAR'rIN : Well, in the first place, you are talking about an 
interpretation of what is a much more doubtful feature of the 
amending clause, and in the second place, you are talking about 
an interpretation placed on it by the Attorney General. Neither 
the courts nor the Legislature have accepted the Attorney Gen­
eral's amended opinion. 

MR. SCHROEDER: The next speaker ·will be Mr. Manuel Cantor. 
MR. CANTOR: l\Ir. Chairman, at the outset of these hearings the 

Communist Party expressed the conviction that the time was most 
favorable for the accomplishment of this very important under­
taking-that of scrapping the outmoded and undemocratic New 
Jersey Constitution and of forging a modern, trn1y democratic in­
strument of State Government in its stead. 

The democratic peoples of the world are leagued together for 
the gigantic task of repelling the forces of fascism which threaten 
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to wipe out all freedom and democracy. Since our first session 
here the leaders of these democratic peoples have spoken solemn 
words and entered into lasting pacts and agreements which lend 
heavy emphasis to the liberating character of this people's war 
and which open new horizons for the growth and expansion of 
democracy. 

For our country to survive the onslaught of the mighty and 
evil powers which assail us, the broadest and deepest unity of all 
our people is of the utmost importance. The failure to remove 
the barriers which engender confusions and doubts and create 
frictions and disunity plays directly into the hands of the enemy. 
Examples in point are the poll-tax and lynching. One of the prime 
reasons for the persistence of these shameful practices is the blind, 
calloused, politics-as-usual attitude of too many men in public 
office. The present Congress is giving us another sorry example of 
such indifference to the vital interests of the country and people. 

The handling of the whole question of constitutional revision 
by the New Jersey Legislature smacks not a little of this politics­
as-usual approach. Considering this fact and within the limits set 
by the act creating it, your committee has done what is in our 
opinion an excellent job. These hearings, conducted in a serious 
and constructive manner, have provided opportunity for free ex­
pression of conflicting opinions and points of view. Yet in the 
most emphatic way, the hearings have made absolutely clear that 
the overwhelming majority of the people of New Jersey desire a 
thorough overhauling of our Constitution. The claim by a certain 
few that the people at large are not concerned with the problem 
is proven absolutely without foundation. Certainly thousands of 
individual citizens have not stormed these chambers. They are 
busy fighting for democracy on other fronts. But legitimate rep­
resentatives of hundreds of thousands have here given voice to 
the unquestionable will of the great majority of the .people. 

In the face of these facts we are disturbed lest this Committee, 
by drawing out its deliberations and by indecisive recommenda­
tions to the Legislature, also may slip into the swamp of politics­
as-usual and thereby obviate the positive value of these months of 
discussion. 

Our position on the Report of the Commission on Revision has 
been made clear throughout the hearings. We seek to help secure 
for our State such a Constitution as will provide the most demo­
cratic forms whereby the will of the people of New Jersey can be 
carried out. With this criterion, we have no reason at this point 
to revise the opinions we have expressed. Those additional pro­
posals which would further the objective, we heartily endorse. 

One all-important question remains. How shall a new or re­
vised Constitution be adopted? We state again our conviction 
that the most effective and truly democratic method is a Constitu-
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tional Convention. It is abundantly clear that there is a powerful 
albeit numerically insignificant opposition to such a method. Short 
of this, what other way? We propose that this Committee, having 
ascertained "the sentiments of the people on the various Proposals 
and recommendations for changes in the Constitution," now submit 
as its report to the Legislature in effect a new draft incorporating 
the Proposals made here by the representatives of the people. If 
necessary, a special session of the Legislature can be convened to 
consider this important question. If your Committee and the 
Legislature undertake the matter with the dispatch and sense of 
urgency displayed in the past over much less vital questions, the 
proposition could and we think should be submitted to the people 
at the November elections, that the Legislature submit the new 
Constitution for a referendum at a special election within three 
months thereafter. 

We would add one final recommendation, that the Legislature 
make possible the widest distribution of the new document amongst 
the citizenry. 

Your Committee now has both the opportunity and the grave 
responsibility of rendering a report which can be a landmark in 
the history of New Jersey. The Communist Party of New Jersey 
expresses the hope that you will fulfill this responsibility with 
honor. 

MR. SCHROEDER: The next speaker will be Mr. John Bebout. 
MR. BEBOUT: Mr. Chairman, I am speaking in support of this 

method of revision this evening because from time to time during 
the preceding hearings and out-of-doors also, as they used to say 
in 1844, I have heard statements made which led me to think that 
there is still a good deal of doubt, I believe quite unwarranted 
but nevertheless real, in the minds of a good many sincere people 
about the constitutional right of the Legislature to pursue this 
course. 

rrhe next to the last speaker made a point which I would like 
to have him reconsider. It seems to me that the point he made 
boiled down to this, that people of the· State or a minority of the 
people of the State perhaps have in effect acquired a vested or 
constitutional right in an erroneous interpretation of the Consti­
tution and that because they have labored under that erroneous 
interpretation of the Constitution all these years, we are estopped 
from proceeding to operate on the correct interpretation of the 
Cons ti tu ti on. 

The only provision in our present Constitution for making 
changes is to be found in Article IX. Article IX, if it is carefully 
read, suggests very clearly that it was not intended to provide 
the only method by which the Constitution could be altered. In 
fact, the use of the language "any specific amendment or amend­
ments . . . may be proposed in the Senate or General Assembly 
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. " would suggest that the purpose is to .provide in this Article 
not for a general revision but for alterations of detail. This inter­
pretation is strengthened by the last part of the Article which pro­
vides that such amendments must be submitted in such a way "that 
the people may vote for, or against each amendment separately and 
distinctly ... " S'uch a requirement imposes a very serious handi­
cap on extensive constitutional revision by the amending process. 
An illustration is to be found in the experience of the State with 
the amendment submitted to the people in 1927 for the extension 
of the terms of the Legislature and Governor. After the amendment 
had been passed by two successive Legislatures, it was pointed out 
that embarrassment might result from the elimination of the an­
nual elections of Assemblymen because of unaltered provisions in 
Article VII, Section II, for the election of County Clerks, Surro­
gates, Sheriffs, and Coroners "at the annual elections for members 
of the General Assembly." Since Clerks and Surrogates have five­
year terms and Sheriffs and Coroners three-year terms, it is ap­
parent that the elimination of annual elections for the General 
Assembly would have caused legal difficulties. The Newark Even­
ing News called attention to this situation as constituting a valid 
objection to the adoption of the amendment. The News added that 
"Republican members of the Legislature were aware of the possible 
clash of constitutional provisions when the amendment was pend­
ing, but they stated the situation could be met by making early 
changes in the Constitution in case the time limitation amendment 
should be adopted." This was obviously a lame answer, especially 
in view of the fact that no one could be sure that "the time-limita­
tion amendment," an amendment to permit the submission of pro­
posed constitutional changes more often than once in five years, 
would be passed even if the others were. In fact, the answer only 
tends to emphasize the unsatisfactory nature of the process of 
piecemeal amendment of the Constitution in important respects. 

By the way, I am partly reading this and part is extemporane­
ous. The part I am reading is not plagiarized; I am reading from 
an article written by myself and a collaborator, Mr. Julius Kass, 
counsellor at law, of Perth Amboy, who, by the way, is now in 
service and is one of many now in service who have played a 
very important part in the last few years in developing this pro­
gram of constitutional revision and .pushing for its adoption. 

We went on to point out that only a convention charged with 
responsibility for constitutional revision can be expected to give 
the document the thorough scrutiny required when important or 
far reaching changes are contemplated. It is equally clear that 
submission of specific amendments in such a way that the people 
can vote for or against each one separately runs the risk of pro­
ducing a chaotic if not a completely unworkable result. Professor 
Erdman has called attention to another objection to the legislative 
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proposal of specific amendments by showing that in the special 
elections of 1875, 1890, 1915, and 1927 the electorate showed its 
inability to distinguish between separate amendments on unrelated 
subjects; and thus either accepted questionable amendments indis­
criminately with non-controversial ones, or rejected non-contro­
versial ones because of objection to others. An amusing illustration 
of this weakness is to be seen in the fact that both in 1890 and in 
1927 the voters rejected an amendment to eliminate the obsolete 
provision in Article VII of the Constitution for the election of 
judges of the Court of Common Pleas by the Legislature. Because 
of such considerations, the recognized authorities make a clear dis­
tinction between the functions of amendment and revision, and 
point out the superiority of the convention for the purpose of 
revision. 

Let me point out here that when I use the word "convention," I 
use it advisedly and quite appropriately, as applying to the method 
we are now advocating, because, in effect, if the Legislature sub­
mits this question which we are asking to the people this Fall, and 
the people direct the next Legislature to submit a Revised Consti­
tution a year hence, the people will by that act have directed and, 
in effect, elected the next Legislature as a constitutional convention 
and the constitutionality of this procedure therefore rests squarely 
on the same fundamental basis on the constitutionality of a con­
stitutional convention. 

It should also be borne in mind that of the twelve States with­
out provision for a constitutional convention, New Jersey and 
Massachusetts are the only ones in which the amending clause 
makes use of the words "specific amendment." In other words, the 
argument for a constitutional convention as the appropriate instru­
ment for a general revision is stronger in New Jersey than in most 
other States lacking provision for a constitutional convention, and 
if you wm consult the authorities, the authorities all agree that 
constitutional conventions are constitutional in all of those other 
States. If the question were ever raised, a strict construction of 
the language of the Constitution would indeed limit the application 
of Article IX to specific amendments. It may, therefore, some time 
develop that a convention is the only method available to the people 
of New Jersey for a general revision. 

As Professor Erdman showed, the amending clause of the New 
Jersey Constitution was based on that of the Pennsylvania docu­
ment of 1838. Moreover, the clause in the "Declaration of Rights'· 
in the Pennsylvania Constitution, corresponding to Article I, Sec­
tion II, of the New Jersey Constitution, affirms the "Inalienable 
and indefeasible right" (of the people) "to alter, reform, or abolish 
their Government in such manner as they may think proper." The 
opinion of the Supreme Court of Pennsylvania, declaring that a 
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constitutional convention in Pennsylvania was constitutional, 
should therefore have great weight in this State. 

The Pennsylvania court said: "The calling of a convention and 
regulating its action by law is not forbidden in the Constitution. 
It is a conceded manner through which the people may exercise the 
right reserved in the Bill of Rights. It falls, therefore, within the 
protection of the Bill of Rights as a very manner in which the 
people may proceed to amend their Constitution ... " 

This argument is rendered even stronger in New Jersey by rea­
son of the only significant difference between the amending c1ause 
in the Pennsylvania Constitution and that in the New Jersey Con­
stitution; namely, the insertion before the word "amendment" of 
the qualifying word "specific" in the New Jersey document, despite 
its absence in the Pennsylvania Constitution. 

Well, now, somebody will come and say-in fact, it has been 
said once or twice in these hearings-that we have very learned 
opinions in New Jersey to the effect that a constitutional conven­
tion would be unconstitutional in New Jersey. Two opinions that 
are always cited are an opinion by Attorney General Edmund Wil­
son and one by the late Justice Van Syckel, the latter an essay 
written and published in the New Jersey Law Journal. Lest there 
be any lingering belief in the legal soundness of either of those 
opinions, I am going to analyze them very briefly. The opinions of 
both Van Syckel and Wilson are largely based upon an advisory 
opinion of the Rhode Island Supreme Court delivered in 1883. In 
1935, however, that advisory opinion was repudiated by the Rhode 
Island Supreme Court in another advisory opinion, which, by the 
way, might well be accepted as about the last word or the "Bible" 
on the constitutionality of the constitutional convention or the 
equivalent. 

The Rhode Island Supreme Court, inter alia, refused to follow 
the earlier decision and called attention to the fact that that opin­
ion had been delivered only six days after it had been requested. 
The court then continued: "The whole opinion indicates that it 
was ill-considered and hastily prepared. It is not only not binding 
on us as a precedent, but is also entitled to little or no weight, in 
spite of the ability and character of the men who joined in it." 

If that was a valid criticism of the earlier advisory opinions in 
Rhode Island, the same criticism can, with more force, be leveled 
at the opinion of Attorney General Wilson, one man. The request 
for an opinion came from Emerson Richards, then a member of the 
House of Assembly, and by the way, not qualified under the law 
particularly to require an opinion from the Attorney General, on 
February 4, 1913. The very next day the Attorney General re­
sponded in a lengthy opinion which attempted to cover the subject 
in all its phases, a very remarkable effort. 

Attorney General \Vilson~s reasons for holding the proposed 
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convention unconstitutional boil down to the proposition that since 
the Constitution does provide a method of amendment, no other 
method of constitutional change is permissible. He attempteci to 

support this idea, first, by the unfounded claim that the exclusive 
character of the amending process had never been seriously ques­
tioned in this S'tate, and, second, by a citation of cases from other 
jurisdictions. 

Let us examine the cases upon which he relied. As we have 
already pointed out, the Rhode Island case upon which the At­
torney General principally relied has since been overruled. J\fore­
over, the case has never been followed by the courts of any other 
State. The opinion of Wilson also rested heavily upon an opinion 
of Chief Justice Shaw of Massachusetts. An analysis of that case 
shows that its holding cannot be construed in the manner that 
Wilson attempted. The Constitution of Massachusetts provided a 
mode by which "specific and particular amendments" might be 
made through the legislative method. The question put to the 
judges was whether "any specific and particular amendment or 
amendments could be made in any other manner than that pro­
vided in the Constitution." It is obvious that a negative answer to 
this question does not determine the validity of a general revision 
by convention. This opinion is directly in line with the holdings 
of other cases which we shall later discuss. The most recent opin­
ion of the Rhode Island Court said of it : "We are fully convinced 
that the Massachusetts opinion does not support in the slightest 
degree the opinion of our judges." It should be noted furthermore, 
that a convention was called by the Legislature of Massachusetts 
in 1853, twenty years after the Shaw opinion, and a Constitution 
was prepared and submitted to the people of Massachusetts by that 
convention. 

Wilson also relied upon the cases of Koehler and Lange v. Hill, 
State v. Powell, and Ellingham v. Dye. However, a careful analysis 
of these cases shows that they also do not justify the conclusion of 
Mr. Wilson. 

The case of Koehler and Lange v. Hill involved the question 
of whether an amendment could be validly adopted without com­
plying fully with the provisions of the amending clause. Tlre court 
necessarily held that it could not; but this decision has no bearing 
on the validity of a convention. The Koehler case was based upon 
an earlier decision of the Alabama court in Collier v. Frierson, 
wherein the same question was at issue. The Alabama Constitution 
contained a declaration of rights similar to that contained in Arti­
de I, Section II of the New Jersey Constitution. There also was no 
reference to a convention in the Constitution. The court said: 
"'rhe Constitution can be amended in but two ways; either by the 
people who originally framed it, or in the mode prescribed by the 
instrument itself ... We entertain no doubt that to change the 



Evening Session, September 17, 1942 677 

Constitution in any other mode than by a convention, every requis­
ite that is demanded by the instrument itself must be observed 
and that the omission of any one is fatal to the amendment.'' The 
holding in the Powell case was similar to that in the Koehler case, 
and also does not bear on the legality of a convention. 

In the Indiana case of Ellingham v. Dye, the court, holding 
that the Legislature could not on its own initiative frame and sub­
mit a new Constitution, enjoined the officials from submitting a 
series of amendments which amounted to a new Constitution. The 
Indiana Constitution included no provision for a convention, but 
contained a provision with reference to rights and priviliges sim­
ilar to the one contained in our Article I, Section II. The court 
said: "On the other hand, the long established usage has settled 
the principle that a general gTant of legislative power carries with 
it the authority to call conventions for the amendment or revision 
of the Constitution; and even where the only method provided in 
the Constitution for its own modification is by legislative submis­
sion of amendments, the better doctrine seems to be that such provi­
sions, unless in terms restrictive, are permissive only and do not 
preclude the cal1ing of a constitutional convention under the im­
plied power of the legislative department." 

Mr. Wilson's own authorities thus turn out upon examination 
to be against him. They appear to be not only not for him but 
squarely against him, and no legal opinion based on such a flimsy 
or rather erroneous citation of cases should be given any weight 
at this late date. 

Let us just examine for a moment this question of the reasons 
for the distinction between the safeguards thrown around the 
amending processes and the lack of specific provisions concerning 
convention. In order to have a constitutional convention, you 
automatically must have a whole series of events which result in 
a considerable amount of deliberation and delay, which are at 
least the equivalent, as far as getting the matter before the public 
is concerned, of the provisions for deliberation and delay put in 
our Constitution concerning amendments, and as far as the par­
ticular method of revision which we are now supporting is con­
cerned, it involves considerably more in the way of deliberation, 
study and delay than was had, for example, in connection with 
the last amendment which was attached to the Constitution of 
the State. This matter has been under agitation now for at least 
a year and a half. We have had a commission which has in the 
full light of publicity made an extensive study and report which 
has been under discussion all summer. We now propose, not that 
the Report of that Commission be submitted for adoption or rejec­
tion by the people this Fall, but that the people, in the light of 
this background, say whether or not they want to proceed further 
with this project for revision of the Constitution by directing the 
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Legislature or not, as they see fit, to submit a revised Constitution 
a year hence. In other words, the proceeding is more protracted 
from beginning to end than that involved in the adoption of a 
specific amendment. It has involved a great deal more study and 
a great deal more popular participation and deliberation. There 
can therefore be no conceivable breach of faith, let alone any 
breach of law, in proceeding with this matter. 

Now, just one more point that I want to make, and that is this: 
That if, as Chief Justice Hornblower insisted, Article I, Section II 
really means something in the way of guaranteeing the inherent 
right of the people to institute, alter and reform their Government 
as the public good may require it, then it must follow that some­
body has an obligation from time to time to assist the people in 
implementing and exercising that right. Now, admittedcy, there 
is always in the last resort the right of revolution, the right of the 
people to take a matter in their own hands, if their established 
or constituted representative authorities refuse to act in their in~ 
terests, but let's not assume any such unfortunate or untoward 
development. Where there is a right, there must be a duty to 
perform or to assist in the performance or in the limitation of that 
right, and that duty obviously rests very squarely on the consti­
tuted authorities of the State and more particularly upon the 
Legislature of the State. 

Governor Haines invoked that doctrine of duty 'way back in 
1844, when he advised the Legislature of that year to caJl a con­
stitutional convention. I would like to read you a brief extract 
from Governor Haines' message : 

"You will allow me to remind you that the formation or 
alteration of the fundamental law of a State is the province 
of the people in their highest sovereign capacity, and not 
the duty of the Legislature, who are delegated to act in 
obedience to that fundamental law. The same voice that 
asks a change of the Constitution asks that change through 
the medium of a convention; and instructs us to fix by law 
the time, place, and manner of forming it. A law ... calling 
a convention of a suitable number of delegates at as short a 
time and little expense as the importance of the measure 
will justify, I believe to be both proper and necessary. If 
the will of the people has been misunderstood, they can so 
express it by instruction to their delegates." 

In vie-w of the very formidable expression of opinion by ac­
credited delegates and representatives of, as somebody has said, 
many thousands of people of this State, I should suppose that the 
Legislature would feel that they had better, lest they run the 
risk of neglecting a constitutional duty, put this question squarely 
up to the people, shall this matter be proceeded with further or 
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not? The Legislature certainly has no duty not to do it, in view 
of the historically correct interpretation of the amending clause 
of the Constitution, and the universal agreement among students of 
constitutional revision that there is a fundamental distinction be­
tween revision and amendment, and that amending clauses don't 
relate in any way to the implementation of the basic right of the 
people ·to alter or reform their government whenever the public 
good may require it. 

MR. S'cHROEDER: The next speaker will be Mr. R. Robinson 
Chance representing the Manufacturers Association of New Jersey. 

MR. CHANCE: Mr. Chairman and Members of the Committee: 
This meeting has been stated to be a meeting on the proposed 
methods of submission of constitutional changes to the electorate. 
Before I had heard any of the speakers of the day, I had put down 
in an outline here what I thought about the matter, so I shall first 
direct my attention to the things that I particularly put down and 
then I shall direct my attention to some of the remarks which have 
been made here about revolution and other things. 

It is assumed that no detailed discussion is necessary as to the 
manner provided by Article IX of the present Constitution. The 
requirement of that Article that if more than one amendment be 
submitted, they shall be submitted in such manner and form that 
the people may vote for or against each amendment separately 
and distinctly, is well known and understood; so also are the pro­
visions requiring the concurrence of a majority of the members 
elected to each of both houses in two consecutive I1egislatures. 
And the other details of Article IX are equally plain. Accordingly 
the method of submission specified in Article IX of the present 
Constitution is passed without further comment. 

The method provided by Article IX of the draft of the Pro­
posed Revision annexed to the Commission's Report is also passed. 
I think of nothing to add to what was said when that particular 
Article was the subject of discussion at a prior hearing. 

The next matter that comes to mind is the method of submis­
sion proposed by the Commission in its Report. That contemplated 
that the Legislature at the primary election to be held in Septem­
ber request authority from the people to submit a revised Con­
stitution at the general election in November, 1942. Very obviously 
this Proposal cannot be followed because the primary election is 
past. However, the general theory which lay back of this Proposal 
persists in some quarters and a new proposal of method, based 
upon the same theory, is now suggested by some proponenti;; of 
change. 

The new suggestion seems to be that the Legislature pass a 
law to place upon the ballot at the general election in November, 
1942: some general question as to whether the Legislature shall 
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submit constitutional changes to the electorate at the general elec­
tion in 1943. 

This method seems to contemplate that Article IX of the present 
Constitution can be disregarded as to its requirement that sub­
mission of changes should be at a special election, rather than a 
general election, and that the proposed changes would not have 
to be adopted by two separate Legislatures, provided the people 
at the general election in 1942 vote that the Legislature shall take 
the necessary steps to bring about submission at the general elec­
tion in 1943. 

In approaching this Proposal it is not my purpose further to 
discuss the constitutional validity of following a different method 
of submission to the electorate than that provided in the present 
Constitution. When Article IX of the draft proposed by the 
Revision Commission was under discussion, I referred to authori­
ties citing divergent views on that subject. Among them was the 
opinion of the former Attorney General of this State, Honorable 
Edmund Wilson, to the effect that the Constitution could be 
changed only in the method prescribed in the present Article IX. 

Aside from any question of constitutional validity is the ques­
tion of desirability of the suggested course of action. The sugges­
tion that I have heard, and I have heard it again today, would 
have a general question submitted at the November, 1942, election 
which (without expressly saying so) would be open to the inter­
pretation that the Legislature shall propose changes in the form 
of a revision for a submission on an all or none basis, as distin­
guished from specific amendments to be submitted in such manner 
and form that the people may vote for or against each amend­
ment separately and distinctly. I have already stated in previous 
hearings that there is substantial ground for opposition to any 
submission of separate matters on other than a separate basis. 
Placing on the ballot at any time of any question which if answered 
affirmatively might be capable of the interpretation that the Legis­
lature should propose a total revision on an all or none basis is 
open to the same objections. The reason for this view is not any 
unwillingness to be guided by what a majority of the people want, 
but because such form of question would lend itself to be a result 
which proponents of revision might want, but which those voting 
in the affirmative might not really desire. The distinction between 
general revision and specific amendment and the consequences 
which may result from the use of one or the other method of 
change is not recognized by some, and not understood by others. 
Many might understand the general question as to whether a 
revision should be submitted, to mean whether a change was 
desired without regard to whether the change would be brought 
about by a general revision or specific amendment. Thus it might 
result that an affirmative vote could be used by proponents as 
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indicating that a complete revision is desired, whereas if the dis­
tinction were clear, no such result would be desired. 

The submission of a general question as to whether the Legis­
lature should propose a revision would seem like an effort to 
commit the voters and the Legislature to a revision in advance of 
knowledge as to what changes in the Constitution would later be 
submitted. Until it is definitely indicated what changes are to be 
offered, the submission of a general question would seem much 
like asking the people to buy "a pig in a poke." Whether some 
people would or should want a change in the Constitution un­
doubtedly depends upon what change will be offered. 

Now, to speak from personal experience, I am a pretty easy 
victim for book agents. If they come in with a book, I am pretty 
apt to buy it if I have the change on hand at th~ time; but if 
someone comes in to me and says, "Do you want to buy a book?" 
before I say, "Yes" or before I say "No," I say "What book?" Like­
wise when they come to me and say, "Do you want a constitutional 
change?'' before I say, "Yes" or, "No," I make the same inquiry, 
"What change?" 

As the suggestion of placing this question on the ballot, if 
followed, would inevitably entail action in disregard of the present 
Article IX of the Constitution, I should like to comment briefly 
upon the supposed foundation of the theory that the suggested 
procedure would be proper. As I understand it, the argument is 
that Article I, Paragraph 2, of the present Constitution provides 
that all political power is inheren:t in the people and that the 
people have the right at all times to alter or reform their govern­
ment whenever the public good may require it. Now if it be 
assumed that this provision be warrant for disregarding Article 
IX relating to amendments, there is still the question who are "the 
people" to whom the Bill of Rights refers? Have any less than 
a majority of the people, or at least a majority of those authorized 
to vote, any right to call themselves "we, the people" of 1943 
or 1942? 

Suppose the suggested course be followed and at the general 
election in 1943 a revision on an all or none basis be submitted 
to the people; suppose further that less than a majority of all 
those authorized to vote (even if the majority of those voting) 
should vote in favor of the proposed changes. Would those changes 
legally be adopted despite the fact that a majority of those au­
thorized to vote did not vote in favor of the changes? Would 
men who are absent in the armed service of the country whose 
opportunity to vote is curtailed and whose attention is now other­
wise engaged be bound by a minority of the State's electorate? 
Suppose that on the question of change in the Constitution only 
45 percent of the qualified voters voted, and that of that 45 percent 
only a majority voted in favor of the change, the result would be 
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that a minority consisting of about 23 percent of the electorate 
would have voted for a change. Would that 23 percent of the 
electorate be "the people" referred to in the Bill of Rights? Or 
should it be said that if the mentioned provision of the Bill of 
Rights permits a change in the Constitution in other ways than 
as provided in Article IX, an affirmative vote of a majority of 
all authorized to vote should be required? 

We have heard a great deal of talk here about how the minority 
have relied upon certain things being in the Constitution and it 
has been answered that this is a country of majority rule or 
words to that effect. If they propose to accomplish this peaceful 
revolution, so to speak, of having "we, the people" do something, 
would it not be an appropriate thing to say that when such a 
question was put on, if it were put on, that it should also be 
said as a part of the same proposition that it would require a 
majority of the people to make an adoption of a Constitution 
pursuant to that section which says "we, the people" have the 
right to change? 

Passing for a moment to what has been said here that is not 
in my manuscript, I shall not waste much time about whether a 
convention is a good thing or whether a convention is legal or 
whether a convention is illegal beeause at a previous hearing I 
expressed reasons why I thjnk that you cannot get the Legislature 
to vote in favor of a constitutional convention. Not on1 y do you 
have to have these debates and deliberations which one of the 
gentleman spoke about, but you have to get the votes from Cape 
May and Sussex and a few other places. I pass the question of 
constitutional convention as soinething which I believe it is im­
possible to get the votes for. 

As to what Mr. Thayer Martin said about how the boys in 
the Solomon Islands had their attention on something else so that 
they couldn't vote for the thing, I will go one better than that. I 
read a United Press Dispatch that I took from one of the pa·pers 
a few days ago which says: 

"Secretary Knox told a press conference today that 
sending· ballots to troops overseas was 'utterly impractir.able' 
for two reasons. 

The first factor is that of security. Knox said to send 
ballots oYerseas would disclose to a large number of people 
what units were abroad and would 'to a shrewd enemy 
reveal the exact makeup of each force.' 

The second factor, Mr. Knox said, is that of transport:=i­
tion. To send the ballots by ship would be too slow, and 
there would not be room aboard the transport planes for the 
thousands of balJots necessary." 

So, not on]y do they have their attention so directed that they 
won't be able to think about it if they get it, but they won't even 
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get the ballots according to that idea. So we are going to vote 
something for them that they are not to be consulted about. 

As to the suggestion made by the representative of the ladies 
that the revision draft, as is, is superior to the present Constitu­
tion, I say no more except that you have heard what everybody 
says about a little change here, there, and this, that and the other 
correction, including those suggested by the League of Women 
Voters on that. I don't know whether or not this is superior. It 
may be you can get up one that is superior to this. I have no 
doubt that you can, but this one I am not free to admit is any­
thing superior to the existing Constitution. 

One of the speakers suggested that you circulate copies of 
whatever revision there is so that it will be free for the people 
to see what it is is proposed. I suggest that you send along with 
it a copy of the present Constitution because when I have heard 
some of the criticisms about the present Constitution, I wondered 
if the critics had read the present Constitution. 

I noticed that Professor Bebout spoke about that case out in 
Indiana about how something happened out there. I think per­
haps it would be a proper supplement to say that what happened 
in Indiana was they passed a Constitution and voted to place 
upon the ballot a complete Constitution. Somebody went and got 
an injunction to prevent the Secretary of State from ever adver­
tising the thing. The State Court did enjoin the Secretary of 
State from ever advertising it. The Secretary of State took it to 
the United States Supreme Court and the United States Supreme 
Court in Ma,rshall v. Dye in 58 Lawyer's Edition, 2060, indicated 
that it had no jurisdiction over the matter, so I suppose the final 
question, if this ever gets into litigation, will be what the Court 
of Errors and Appeals of New Jersey says as to the legality or 
the propriety of the method which you have adopted in doing any 
particular thing which is a departure from the method set out in 
Article IX, and if they ever get to the Supreme Court of the 
United States from any ruling of the Court of Errors and Appeals, 
while I am rather slow about prophesying, I would prophesy that 
the United States Supreme Court would throw that out for lack 
of jurisdiction. 

I was well struck by one word of Mr. Cantor about forging 
a Constitution or.forging some kind of a document, and I thought 
that forging was a very good word. If you would have some vote 
of the people supposedly carrying out this peaceful revolution 
pursuant to the first article, the Bill of Rights, and' you provided 
that anything less than a majority of the authorized voters were 
to accomplish that peaceful revolution, it would seem to me that 
:forging the people's will would be a very good expression to use 
in that connection. 

Let us see here what our Chairman of the Commission says. 
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He says something about how they think this is a political question. 
I think that I won't talk about that any more. I have told you 
that I think the United States Supreme Court will say it is a 
political question if the Court of Errors and Appeals ever decides 
that this method that is proposed or suggested is not in accordance 
with constitutional law in New Jersey. Then the United States 
Supreme Court will say it is a political question all right and 
they have no jurisdiction. Oh, I don't think I will say anything 
more about what the Chairman of the Commission said. 

Another thing, we had this morning the honor and distinction 
of having had in our gathering His Excellency, the Governor of 
this State. By a peculiar coincidence just a few days ago I looked 
at a document or a book that goes even further back than this 
1844 Constitution we have been talking about. I looked at three 
Coke's Institutes and I was interested to come across a provision 
in there which said that they had a crime in the old days and 
that crime was flattery and in connection with that subject Coke 
said-I think he quoted from Proverbs-but anyhow he says some­
where that more kingdoms fall by flattery than by force. Conse­
quently under the old common law it was even made a crime to 
flatter the powers that be. Now I don't know just what became of 
that common law crime, but I am sure if by any chance that still 
prevails, I don't want to be accused of being guilty of it, so I 
shall not hesitate to speak with regard to some of the things which 
were said by His Excellency. I have no doubt that he would 
concede to me freedom of opinion on the matter; if not, he isn't 
~s big a man as I think he is. Anyhow, whatever the fact may 
be about that, I am going to comment about his remarks. We 
heard 1844 a good many times through the course of the remarks 
so that I think we are all quite certain by now that 1844 was when 
the Constitution was adopted. There was comment about how all 
the Governors through these times had spoken about the desira­
bility of having a constitutional convention. Well, history teaches, 
and the lesson that we can gather from history in this connection 
is that all of the rest of the governors to the contrary notwith­
standing didn't get their constitutional convention. So the lesson 
that I get from this is that the governors can talk about constitu­
tional conventions and keep on talking about them, but they don't 
get them and I don't think you are going to get one now. 

There was also the challenge that if those who are opponents 
are sincere, they will join in the endeavor to get upon the ballot 
a certain question. Of course, it is easy to challenge and I will 
make a challenge. I will challenge that if anybody puts on any 
ballot any time the proposition that you revise this Constitution 
or that you amend it, either way, you cannot get a majority of 
the authorized voters of the State to vote in favor of the change, 
whether it be revision or amendment, and it is questionable if you 
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will get the majority of the voters out to vote on the thing at a11. 
But if you do not get that majority of the people or majority of 
the voters, how can people stand up here and conscientiously and 
sincerely say that a majority rule is what we want and it is too 
bad if the minority that Mr. Martin was talking about had some 
different idea. If you don't get the majority, how can you say 
that the minority is "the people" pursuant to this Bill of Rights 
provision. 

Let us see what the question was that His Excellency gave us: 
Shall ttie 1943, 167th Legislature, be directed to submit for the 
peoples' adoption or rejection at the 1943 general election a revised 
Constitution, altered or revised as the Legislature deems the public 
good requires? That is a question which it seems to me is open 
to the same objection that I made when I spoke about the fact that 
the people as a whole do not recognize the distinction between 
amendment and revision. I have no doubt that if you put that on 
the ballot, a lot of people would vote yes. They would want that, 
not with the idea that a revised Constitution meant something on 
an all or none basis, but simply with the idea that they wanted 
a change. Let us look again at this resolution under which your 
honorable body is sitting. Here is what I find: It is the duty of 
the Joint Commission to hold public hearings to ascertain the senti­
ment of the people of the S'tate~here is the first one-as to the 
various proposals and recommendation made by the said Com­
mission in its Report. Well, you have been getting that a whole 
lot. The next one is to ascertain also the sentiment of the people 
of the State as to whether or not they desire the fundamental law 
of the State to be changed. You are not asked to determine 
whether it shall be revised or not, but whether it shall be changed, 
and I guess everybody is going to vote for that if you put the 
proposition up whether it should be changed because I think, I 
know I have said some things that were all right for change, so 
that really it seems like a superfluous performance if you are 
going to ask them whether they want it changed or not because 
everybody here wants some change apparently. At the other part 
in Section V of this resolution, you are to report to the Legislature 
the result thereof to the end that the Legislature may be informed: 
first, of the public sentiment of the State as to the various pro­
posals :for changes in the fundamental law of the State made in the 
said Report of the Commission ; and, next, in the course of said 
hearings, meaning of course the various proposals for change. 
So there isn't anything in that resolution that makes any duty 
on your part to submit any question of whether there would be 
revision as distinguished from change. 

I think that that is all that I will say with respect to the com­
ments of the gentlemen who have spoken that I didn't get on 
my notes. 
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In the course of the discussions here, the enthusiasm of the 
debate or something else may have led me a little bit astray and 
I might have departed from what I should have said, but to make 
it clear beyond peradventure as to just what the President of the 
Manufacturers Association thinks about the situation. I should 
like to submit a statement signed by Mr. Henry W. Johnson, 
President, which reads as follows: 

Statement on Constitutional Revision on behalf of Henry 
W. Johnson, president of Manufacturers Association of New 
Jersey. 

The Manufacturers Association of New Jersey is not and never 
has been opposed to any change in our State Constitution where 
sound progress and the general welfare indicate such change to 
be desirable. 

Through our Attorney, Mr. R. Robinson Chance, there have 
been presented to the Joint Legislative Committee many arguments 
on the several articles of the Proposed Revision of the State Con­
stitution as unanimously recommended by the Commission on Re­
vision of the New Jersey Constitution for immediate submission 
as a whole to the people. These arguments were presented for the 
sole purpose of aiding the Committee in arriving at a full under­
standing of all the important matters involved in the Revision 
Proposal. There have been expressions of agreement on some parts 
as well as expressions in opposition to other parts. 

It is believed that the hearings have demonstrated by over­
whelming weight of arguments submitted that there are many 
serious defects in the Revision Proposal as it was recommended 
by the Revision Commission. These defects make it imperative that 
clarification, modification, or deletion of sections and articles be 
considered before the Revision Proposal can properly be sub­
mitted to direct public expression by referendum vote. 

It is felt that the arguments and facts advanced at the public 
hearings render it imperative that the whole subject should be 
given further study and that the Joint Legislative Committee 
should be continued in its jurisdiction over the matter. It is urged 
that haste be made slowly in so vital a matter as the revision of 
our constitutional charter of liberties and delegated powers. 

It is desired to emphasize our Attorney's arguments concern­
ing the proposal to submit as a whole, at any General Election, an 
entirely re-written and reYised State Constitution. We raise the 
point that such a procedure is of questionable fairness to the people 
as a whole and to the proponents or opponents of any whole new 
document which it is conceivable could be written. Submission as 
a whole means that our people might be compelled to accept those 
parts which they regard as bad in order to attain those parts which 
are, in their opinion, regarded as good. On the legal validity 
aspects of any submission of a new Constitution as a whole our 
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attorney is directed to ask leave to file with the Joint Legislative 
Committee a complete photostatic copy of an opinion rendered on 
February 5, 1913, by the then Attorney General of New Jersey, 
Honorable Edmund Wilson, and to urge that the Committee and 
all members of the Legislature should give careful study thereto. 
It is further recommended that the Committee should request and 
receive from the present Attorney General of New Jersey, Honor­
able David Wilentz, his opinion as to the legality and validity of 
any submission as a whole, of any new Constitution, at any 
General Election. 

In conclusion it is desired to repeat that the Trustees, Officers 
or Members of the Manufacturers Association of New Jersey have 
not authorized anyone to go on record on their behalf as finally 
for or against the Proposed Revision and they do not intend to 
go on record until the Legislature of New Jersey, as the constitu­
tionally authorized agency for submission of amendments to the 
Constitution, has finally determined, in view of the public discus­
sions which have recently been held, the nature and character of 
changes to be put before all the people of the State. 

Henry W. Johnson, President, 
Manufacturers Association of New Jersey. 

I ask permission to file the signed copy of Mr. Johnson's state­
ment. I also ask leave to file the photostatic copy of the Attorney 
General's Report. 

With respect to this, incidentally, I may mention that one of 
the gentlemen said that it was dated February 5 in response to 
a note of February 4. I don't think that that makes a whole lot 
of difference because I have no doubt that between the time that 
this idea of getting the Attorney General's opinion and the sub­
mission of the same was under consideration there had been a lot 
of thought about the thing before the actual request came out; 
and when you look over the various arguments that you find in 
there, I have no doubt that you will disregard the fact that the 
inquiry came on the 4th and the answer came on the 5th. 

MR. SCHROEDER: We will be very glad to receive it. 
MR. CHANCE: Finally on my own behalf and in behalf of the 

Association which assigned me to study this Revision Proposal and 
come here and throw light upon it, I wish to thank the Committee 
for the patient and careful consideration which they have given to 
me and to the Association in this connection. Thank you. 

MR. CAVICCHIA: Mr. Chance. 
MR. CHANCE: Yes, sir. 

l\fa. SCHROEDER: ·will the gentleman submit to a question~ 

MR. CHANCE: Sure. 
MR. CAVICCHIA: I mnst say that the Governor may have been 

guilty of flattery or not-
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MR. CHANCE: I didn't say he was guilty of flattery-I wasn't 
going to be guilty of :flattering him and say that because he said 
something, I was going to agree with it. 

MR. CAVICCHIA: At least, I might comment, he treated with 
dignity a matter which is so serious and vital and solemn, so far 
as the people of New Jersey are concerned-

1\i!R. CHANCE: I don't deny that one, either. 

MR. CAVICCHIA :-and did not resort to facetiousness. Might I 
ask you this: You have stressed the amendment process. Yon 
would be agreeable to having a series of amendments submitted 
to the people nuder that process? 

MR. CHANCE: Yes, sure. 
MR. CAVICCHIA: Suppose twenty percent of the registered 

voters came out to vote on an amendment and only eleven percent 
of those voting voted for the amendment. Would you accept the 
amendment as the voice of the people? 

MR. CHANCE: Yes, because there you are following out the con­
stitutional method and you are not resorting to the revolution 
which is sought to be brought about by ballots and not by bullets, 
but anyhow, by a peaceful revolution, we might say. 

MR. CAVICCHIA: You are not, then, so much concerned with "we 
the people" and the majority of the people when your plan is fol­
lowed out, are you? 

MR. CHANCE : It is not my plan. It is in the plan that is fr1 
your Constitution that you and I have both sworn to support. 

MR. CAVICCHIA: And I have also sworn to support that part of 
the Constitution which protects the people as having inherent in 
them the political power which was recognized by the founders 
of our government in 1776. 

MR. CHANCE: What is that, majority rule? If it is majority 
rule, you are going to put this Article I provision over without 
a majority. I don't quite get the question, I am afraid. What is 
this 1776 business? That is back before 1844, too. 

MR. CAVICCHIA: Then, what you are doing is blovving hot and 
cold. You are attempting to avoid a discussion on the validity of 
the method suggested by the Commission, and then you are trying 
to say that method is no good. 

MR. CHANCE: I am not trying to get into any argument about 
the va1idity of the method submitted by the Commission so much, 
because you can make an argument on both sides, on either side, 
and what I say about it and what anybody here says about it 
doesn't make a whole lot of difference because we are not the final 
judges about it, and in my earlier remarks I cited artides on both 
sides of the question. 

Mn.. CAVICCHIA: ·who is the final judge? 
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MR. CHANCE: The Court of Errors and Appeals of the State 
of New Jersey, in my estimation. 

MR. CAVICCHIA: Then you would say it is a judicial question 
and not a political question? 

MR. CHANCE: I say it is a judicial question as to whether offi­
cers of the State of New Jersey proceed to place upon the ballot 
any question. In other words, the question comes up whether they 
are legally authorized to place that on there, just as it came up 
in Indiana, and the Indiana court issued an injunction that said 
they are not authorized to do it. And incidentally, they never 
had the election they were authorized to put on the ballot either, 
because the Indiana State Court gave a decision that it was a 
judicial question. I think there is some dicta in some case in New 
Jersey that says something about how it is a judicial question, 
some woman suffrage or something about women voting or holding 
office-I have forgotten the case that came up. It seems to me 
the Supreme Court said in that case it was a judicial question 
for them, whether or not the proceedings for the adoption of the 
Constitution had been properly followed. The woman claimed that 
because they didn't make some kind of provision back in 1844 
how the women could hold office or vote or do some kind of thing~ 
they never legally adopted the 1844 Constitution, and they said 
it was a judicial question, whether it had been legally adopted, 
and they weren't going to make any ruling that the Constitution 
under which they held office and which gave them their authority 
was not validly adopted. 

MR. CAVICCHIA: Do you say, then, this question could not get 
in to the federal courts ? 

MR. CHANCE: It could get into the federal courts. You could 
get up to the United States Supreme Court and come bounding 
back just as they did in that case that I mentioned before, in 
MarshaU v. Dye. 

MR. CA VIC CHIA : You mean the federal courts would not take 
cognizance of the issue ? 

MR. CHANCE: No, they say it is a political question in the 
United States Supreme Court, whether a S'tate Constitution has 
been adopted properly or not, and incidentally, they said that in 
Luther v. Martin, where the contention up in Rhode Island was 
that a majority of the whole people had voted in favor of the 
constitutional convention. 

MR. CAVICCHIA: Are you familiar with the case of Brickhouse 
v. Brooks? 

MR. CHANCE: Brickhouse v. Brooks? 
MR. CAVICCHIA : 165 Federal, 534. 
MR. CHANCE: I am not familiar with that case, but I think the 

United States Supreme Court is a little better than any federal. 
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MR. CAVICCHIA: Let me tell you what that court said. 
MR. CHANCE: Where was that court? 
MR. CAVICCHIA: In the Eastern District of Virginia. That 

court said, on ruling as to whether or not a Virginia Constitution 
had been validly adopted, "Whether or not the people of the State 
of Virginia have duly adopted the Constitution in controversy in 
this case is a political question not to be disposed of by this court 
but by the legislative and executive departments of the government 
of this State. Those departments having recognized and promul­
gated that Constitution, having declared it valid and in force, it 
consequently is the fundamental law of Virginia, so to remain 
until it is changed by the people of that State or overthrown not 
by the courts but by revolution." 

MR. CHANCE: Well, that is all right. I told you before you 
can get arguments on both sides of the proposition. I have a whole 
list of key numbers here that tell all about this business. Do you 
want me to give them to you so that you can look up the arguments 
on both sides? 

MR. CAVICCHIA: No, but I am showing you where the courts 
have eliminated themselves as the arbiters. 

MR. CHANCE: You read the New Jersey case where the woman 
undertook to say the 1844 Convention wasn't legally adopted and 
you will see that the New Jersey courts have not eliminated 
themselves. 

MR. SCHROEDER: Can we confine ourselves to questions and 
answers, please, instead of argument? Are there any other 
questions? 

MR. CAVICCHIA: Was that the case of the State v. the Governor? 
MR. EDWARDS: Carpenter v. Cornish, 83 N. J. L. 696. 
MR. CHANCE: That is the one I am talking about. 
MR. SCHROEDER: Any other questions? 

MR. CAVICCHIA: No. 
MR. S'cHROEDER: Are there any other individuals here who are 

desirous of expressing their opinions? If not, we will adjourn and 
will convene tomorrow morning at 10 :30, in the Assembly 
Chamber. 

Thank you. 

(Adjournment) 
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BRIEFS AND COMMUNICATIONS SUBMITTED AT THIS SESSION. 

TO JOINT LEGISLATIVE COMMITTEE ON HEARINGS ON 

CONSTITUTION AL REVISION : 

1. With reference to the question proposed to be submitted to 
the voters at the November 3, 1942 General Election, I recommend 
that such question be submitted, and that it be phrased in sub­
stantially the following form: 

"Shall the 167th Legislature (1943) be directed to sub­
mit for the people's adoption or rejection at the next general 
election, a revised Constitution, altered and reformed as 
the Legislature deems the public good and benefit of the 
people requires?" 

2. This form of question differs in essential details from the 
question proposed in Senate, No. 295 introduced by S'en. Hen­
drickson on May 18, 1942. I prefer and recommend the word 
"directed" instead of "authorized" or "empowered" because, in 
my opinion, the Legislature is already authorized to so act for rea­
sons set out in detail in my discussion of the subject "Constitutional 
Methods for Revising the New Jersey Constitution," published in 
the New Jersey Law Journal for August 6, 1942. If the Legisla­
ture does not already have this power, a mere referendum on au­
thorization would be ineffective to confer the power by transfer 
from the people to the Legislature. A constitutional amendment 
would be required. If, however, the power is already vested in the 
Legislature, it would be a matter of supererogation and possible 
confusion to vote it again. However authorities are of two minds 
as· to whether, already possessing the power, the Legislature is 
justified in exercising it except upon a specific direction from the 
people so to do, as a necessary step in the assertion of the people's 
own right to revise their Constitution. 

The words "altered and reformed in such respects as the Legis­
lature upon investigation deems the public good and benefit of the 
people requires" are employed for the purpose of giving in consti­
tutional language (Art. I ( 2) ) instructions from the people to 
their representatives, in language designed to "furnish a declara­
tion of policy or a standard of action," which appears highly de­
sirable. 

3. A referendum on the above question, if approved by the 
people, therefore has these advantages: 

(1) It assures the members of the Legislature that they are act­
ing in the premises in accordance with the people's current wishes 
and not in excess thereof ; 

(2) It solves the legal problem of whether the Legislature 
should take this step without prior direction from the people; 
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(3) The Act submitting the question will be merely a directory 
measure addressed to election officials, and will result, by its pass­
age, in no change in the basic law of the State. For that reason it 
will be much less vulnerable to preliminary legal attack, being 
merely directory. Attack is more likely-if at all-upon the actual 
performance, later, by the Legislature of the instructions given it 
by the people. 

( 4) It will give preliminary notice to the voters that the defini­
tive revision is a matter for final consideration by the 1943 Legis­
lature whose members, so far as those coming up for election in 
1942, will be chosen with their qualifications for this task in 
prospect. 

( 5) The present proposed revised text of the Constitution, now 
under consideration by the Legislature, while not in final form, 
undoubtedly gives the people a very fair idea of the extent of 
changes contemplated in the definitive measure to be finally sub­
mitted, and an opportunity to give a tentative direction to the 
Legislature to carry the altering and reforming of the basic law 
into effect and to a conclusion. 

( 6) It will make many careful students more eager to argue 
for the legitimacy of the method of procedure. It will relieve the 
proponents from the charge of improperly imputing too much 
authority vested in the Legislature, and more effectively direct the 
argument to the end that the final decision on the choice of methods 
is with the people. 

(7) It will save the proponents the preliminary task of break­
ing down barriers in the minds of many that the Legislature ought 
not to assume authority in this matter without a specific mandate 
or direction from the people, to propose what the Legislators find 
and believe are the changes which the public good presently 
requires. 

The objection, formerly anticipated, that the Legislature, is 
without authority in so proceeding as the people's functionary 
without a mandate is pretty much whittled away by this Novem­
ber "go ahead" direction. 

4. r.I~he query will be made, is the phrase "a revised Con­
stitution" sufficiently definite or adequate as a standard of action. 
for the Legislature. It seems preferable that the people should 
direct a revision according to at least a generalized standard ex­
pressed in constitutional phraseology as suggested above. A mere 
"revised Constitution" seems too vague, indefinite and without any 
publicly supported measure of its adequacy, reason or necessity. 
For that reason the people in directing the Legislature should 
"furnish a declaration of policy and a standard of action.'' 

As the words "whenever the public good may require it" are 
definite enough and sufficiently meaningful for inclusion in our 
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present Constitution, I think the same words may be here used 
in a similar context and imply a very concrete idea of the stand­
ard to be applied by the Legislature in carrying out the people's 
wishes. Since the people's inherent political power to act when 
in composite agreement of minds as to the public good requiring 
action for their "protection, security and benefit" is explicitly 
stated in the Constitution, I suggest the indentical words can be 
appropriately employed to describe the objective and limits of the 
people's desire and their election to exercise that power through 
action initiated by their functionary, the Legislature. The analysis 
of the present requirements of the public good are to be investi­
gated, interpreted and formulated by the Legislature, subject to 
ensuing ratification by the latter's sovereign, the people. 

The Interstate Commerce Act authorizes the Interstate Com­
merce Commission to approve mergers of railroads when "in the 
public interest." The Federal Communications Act authorizes the 
Commission to grant radio licenses "as public convenience, in­
terest or necessity requires," discussed in Fed. Rad. Commn. v. N el­
son Bros., 289 U. S'. 266. Insufficient directions from Congress are 
discussed in Panania Ref. Co. v. Ryan, 293 U. S. 388, the first oil 
case invalidating the National Recovery Act. 

ARTHUR J. EDWARDS. 

CONSTITUTIONAL METHODS FOR REVISING THE NEW JERSEY 

CONSTITUTION 

By Arthur J. Edwards, of Montclair 

As Published in New Jersey Law Journal Thursday August 6, 1942 

INTRODUCTION TO CONSTITUTION AL REVISION IN NEW JERSEY 

I. The authority of the Legislature to act for the people in 
instituting revision of the Constitution, other than by· the pro­
cedure in Article IX, has been questioned. It is suggested that 
the Legislature is powerless in this field because of lack of explicit 
directions in the Constitution, without which its powers must be 
considered limited and inadequate. 

This appears to be an argument based on abstract logic, without 
reference to the realities of the situation, the powers clearly con­
veyed by implication in the Constitution itself, and those ascribed 
and confirmed to it by the State's highest courts' interpretation of 
the fundamental law. 

II. The immediate problem is how shall we give vitality to the 
powers in the initial Article of the Constitution (Article I (2) ). 

"All political power is inherent in the people .... They 
(the people) have the right at all times to alter or reform 
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the same (the framework of government) whenever the 
public good may require it." (Underlining and bracketed 
words supplied throughout.) 

How shall the powers of the Government be set in motion to do 
what the Constitution says may be done, when the Constitution 
itself is silent as to the method? 

That all the people cannot join in one gigantic town meeting, 
or if they could, decide unanimously on alterations, is obvious. 

The people's will in law making "cannot be exercised directly 
by the people." Paterson v. Society, 24 N. J. L. 385 (1854) at 
p. 395. 

Article X (12) gives the formula for implementing the people's 
will: 

"The Legislature shall pass all laws necessary to carry 
into effect the provisions of this Constitution." 

This -must refer, among other provisions, to the power to alter 
or reform the Government "whenever the public good may require 
it," a right open at all times, uninhibited by the slow tempo and 
time limitations of Article IX. The existence of this right or power 
cannot be waived aside as a mere rhetorical truism or "fine phrase," 
not to be construed literally because of lack of blue prints for its 
operation. 

III. The most complete exposition of the modes of action by 
the "people" when such are not explicitly stated in their Consti­
tutions is found in the exhaustive discussion in-In re opinion to 
the Governor (of Rhode Island), 178 Atl. Rep. 433 (1935), which 
states, at p. 437: 

"It is a recognized principle of free institutions that the 
normal and regular way for the people to act on any matter 
submitted to them, unless some other way is clearly and 
validly prescribed, is by the votes of a majority of the duly 
qualified voters who vote on such matters; such votes then 
constit1ttilng an 'act of the whole people.'" 

This matter of Revision of Constitutions and Constitutional 
Conventions is almost wholly a development of American political 
folk ways in the past century and two-thirds. Its canons are mostly 
in judicial decisions and textbooks rather than in the Constitutions 
themselves and statutes. In some States the development has been 
rapid with one Constitution succeeding another at short intervals, 
and some authorities urging a change every twenty years. New 
Jersey has had only. its 1776 and 1844 Constitutions, the latter 
amended only in 1875, 1897, 1927, and 1939. It is one of only 
twelve States that have in their Constitution no procedure for 
complete revision. 

IV. There are two well recognized legal ways of altering or re-
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forming a government-a State or National Constitution: 

a. Piecemeal by specific alterations or amendments; 
b. Unitary revision by substitution of a new Consti-

tution. 

Neither way is inclusive of or inconsistent with the other. 
Revolution, as in 1776, is an extra-legal way. 
Specific amendments to the Constitution, on the plan of Article 

IX merely add to or subtract from the main body of the funda­
mental law which is otherwise unchanged, and each such change 
must be submitted "separately and distinctly." 

Revision or reform of the Constitution is not a change in speci­
fic provisions of the existing Constitution but the creation and sub­
stitution or succession of an entirely new body of fundamental 
law. In the case of Wendel v. Lavin, 246 N. Y. 115 at 117 (1927) 
in the Court of Appeals of our neighboring .State, Mr. Justice 
Crane declared in effect: 

"The Constitution of 1894 was a complete and new Con­
stitution, and not an amendment of an earlier Constitution, 
notwithstanding that it contains some provisions contained 
in such earlier Constitutions." 

as summarized in 8 N. Y. Digest p. 11, par. 11/2. 

V. The sovereignty of the people and their ability to assert 
their rights is a cardinal principle of New Jersey law throughout 
its history as a State. Modes of asserting their sovereignty do not 
always need to be justified by explicit constitutional statement. 
The N. J. Supreme Court in a cognate matter declared: 

"The Constitution prescribes no method for ascertaining 
or recording the result of the election (for an amendment 
under Article IX). That duty is entrusted to the Legis­
lature, the representative of the sovereignty of the people, 
to provide the means for determining the result of the elec­
tion and furnishing the evidence that the amendments sub­
mitted to the people have become a part of the Constitution 
as a memorial for all time.'' Bott v. Sec'y of State, 62 
N. J. L. 107. 

And in Carpenter v. Cornish, 83, N. J. L. 254 (1912) affirmed 
by the Court of Errors and Appeals, 83 N. J. L. 696: 

"The attack upon the legislative act of 1844 which called 
for the constitutional convention and excluded women from 
the right to vote for delegates to that convention, upon the 
ground that it is unconstitutional, is a result of the fallacy 
of the position of counsel for relator, in assiiming that such 
an act could only be jitstified by constitiitional authority; 
but this is not so. It required no constitutional authority. 
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It was the exercise of the sovereign power of the people. It 
provided as a matter of course, that the Constitution framed 
by the delegates should be submitted to the vote of the 
people. The Constitution of 1844 was so submitted to the 
vote of the people. The Constitution, therefor, rests for its 
validity upon the public will and being adopted in this 
manner, is the fundamental law of the land until supplanted 
either by a new Constitution adopted as that was adopted or 
by amendment in the manner therein provided." 

Note our Court's reference to "a new Constitution adopted" as 
being a recognized alternative method to specific amendment under 
Article IX. "Adopted as that was adopted" refers to "submitted to 
vote of the people," thereby resting upon the public will. The 
procedural details of submission, not made jurisdictional by any 
constitutional direction are not mandatory provided they are con­
sistent with and adapted to constitutional ends. 

VI. It is a virtue of the best constructed constitutions that prin­
ciples are stated broadly and details left to be worked out prac­
tically in harmony therewith. It is politically impractical to secure 
a wholly revised Constitution, which the people are entitled to 
"whenever the public good may require it" by means of a series of 
specific amendments which are separately worded and submitted, 
but designed to make an interlocking whole. It is contrary to ex­
perience to anticipate that such a series should all be approved at 
an election. Certain of them-possibly the keystone amendment 
necessary to lock the others into a consistent and coalescent whole­
may be defeated. Therefore it is necessary to develop other meth­
ods to implement and make practical the people's 

"right ... to alter and reform the same, whenever the public 
good may require it." Art. I (2). 

The New Jersey Constitution makes no affirmative statement as 
to how such a consistent whole is to be drafted for submission to 
the people-and therefore it creates no preference for or prejudice 
against different methods which may be legally available, as would 
be the case if one were set out, nor are we embarrassed by any con­
flicting directions as to the mode of complete revision. Mr. Justice 
Depue in Bott v. Sec'y of State, supra at 5, in effect declared that 
if a method of amendment is not pointed out in the Constitution, 
the Legislature alone has the power to institute procedure. (As 
summarized N. J. Stat. Annot. "Constitution" p. 524.) 

In 1844, before the Constitutional Convention was called, a com­
mittee of the Legislative Council, then the Upper House of the 
Legislature, suggested three possible methods of securing a new 
Constitution, of which one was the appointment of a commission 
with power to prepare a new Constitution to be submitted directly 
to the people. Instead a Constitutional Convention was called to 
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prepare the draft. However, nothing was inserted in the 1844 
Constitution to limit the authority of the Legislature as "the rep­
resentative of the sovereignty of the people" to institute proceed­
ings for a further revision of the document, "to alter or reform 
the same," by either of these methods, convention or commission, 
or to itself act as the author of a revised Constitution, assisted by 
the recommendations of such expert advisors as it chose to appoint, 
particularly if directed so to do by a vote of the people, as it is 
now considering doing. 

The New Jersey Constitution of 1776 contained no reference to 
its own alteration or amendment, but the 1844 Convention was 
called when the time was ripe and no objection was made. Simi­
larly the 1844 Constitutional Convention deliberately completed 
the draft of the Constitution with explicit provisions only for 
"specific amendments." In the debate one of its members and 
delegates, the then Chief Justlce of the State, Joseph C. Horn­
blower, is reported to have declared: "I am of the opinion the Leg­
islature will still retain the power to call a convention to revise the 
Constitution." That is, the power by which the 1844 Convention 
had been convened had not been withdrawn or surrendered. Neither 
had the people's right to revise the Constitution by other recog­
nized methods, other than a convention, been forbidden; hence it 
survives. 

VII. In Bott v. Sec'y of State, supra, Mr. Justice Depue, speak­
ing for the Supreme Court, declared at p. 118: 

"In every government organized under a constitutional 
form of government the initial steps for a change in the Con­
stitution are with the legislative department of the govern­
ment in which is vested the sovereign power of the people 
in that respect." 

And this same decision at p. 119 quotes approvingly Mr. Justice 
Cooley in a manner to create a New Jersey precedent: 

"The Constitution of 1776 made no provision for an 
amendment of that Constitution. During the later years of 
its supremacy a new Constitution was earnestly advocated, 
but no one supposed that it was competent for the people to 
inaugurate measures for the adoption of another Constitu­
tion without legislative action. Mr. Justice Cooley says: 
'The will of the people to this end can only be expressed in 
the legitimate modes by which such a body politic can act, 
and which must either be prescribed by the Constitution 
whose revision or amendment is sought or by an act of the 
legislative departnient of the State, which alone would be 
authorized to speak for the people upon this subject, and to 
point out a mode for the expression of their will in the ab­
sence of any provision for amendment or revision contained 
in the Constitution.'" Cooley Const. Lim. 40. · 
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The principle thus developed is that it is not an unusual thing 
for constitution makers to fail to provide fully for the contingency 
of later necessity of complete revision, and that American practice 
fully sustains the Legislatures in stepping in and providing the 
means and procedure for revision "whenever the public good may 
require it." 

Two such modes have been availed of in the nation, the drafting 
of a new constitution either by a convention or by the Legislature 
itself. Judge J. A. Jameson, an authority, in "Constitutional Con­
ventions" (1887 Edition) calls attention to 27 conventions which 
met without constitutional authority for their assembly. The list 
has been substantially expanded since. 

And the Legislatures of three States: Michigan (1874), Rhode 
Island (1898 and again in 1899) and Connecticut (1907) under­
took to themselves revise their constitutions and submit such re­
visions as single amendments to popular referenda, which were re­
jected. rrhe Constitutions of these three States each contained 
amendment provisions of the New Jersey type, but provided for 
change by "amendments" instead of "specific amendments" as in 
the New Jersey document. (Art. IX.) This difference-absence of 
the word "specific"-enabled these three Legislatures to embody 
an entire new constitution in a single amendment. Indiana in 1911 
undertook the same procedure but its courts enjoined the referen­
dum, interpreting the Indiana Constitution as so worded and lim­
ited as to amendments that an entire new constitution could not be 
sumbitted as an amendment. New Jersey is considering a revision, 
not merely a single amendment, covering the multitude of subjects 
contained in its Constitution. 

VIII. In the absence of any provision for complete revision in 
the New Jersey Constitution, except the general power in Art. I 
(2), the Legislature has under consideration the proposal that the 
Legislature itself should draft a new Constitution for submission 
for the people's approval based on and aided by the recommenda­
tions made by the Commission on Revision of the New Jersey Con­
stitution created by Resolution of November 18, 1941, to "inquire 
into the subject of constitutional revision-and to make recom­
mendations-," supplemented by its own committee's study and in­
vestigation. This procedure is supported and justified both by (1} 
the broad powers vested in the Legislature by the people when they 
adopted the 1844 Constitution, continuing all the 1776 powers ex­
cept those specifically interdicted, and (2) by its exercise of the 
sovereignty of the people as their representatives. Bott v. Secre­
fory of State, supra. Ca.rpenter v. Cornish, supra. 

IX. The New Jersey Legislature (unlike the Federal Congress 
which is the creature of limited, specified, delegated powers, U. S. 
Const. Amend. Art. X) has aU the legislative powers of the people 
which are not prohibited to it by the N. J. Constitution itself, the 
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Federal Constitution, and "the social compact." One of the very 
modern expositions of this doctrine is contained in the Court of 
Errors and Appeals' decision in State v. Murzda, 116 N. J. L. 215 
(1936) at pages 222-3: 

" A State Constitution, unlike the Pederal Constitution, 
is not a grant but a limitation of legislative power. The 
State Legislature exercises a portion of the sovereign power 
residing in the people, subject to the limitations imposed by 
the Federal Constitution and its own organic law, and, as 
well, those so fundamental in the social compact as to be 
necessarily implied. The constitutional limitation upon the 
exercise of legislative power must be clear and imperative. 
. . . A constitutional prohibition against the exercise of 
particular power is in the nature of an exception .... " 

And in the Supreme Court, some five years later, Chief Justice 
Brogan in Sta..te v. Baldinotte, 127 N. J. L. 46 (1941) : 

''Our Constitution is a limitation, not a grant of powei:. 
And the limitation should be strictly construed. That which 
the Legislature may not do, because it is prohibited, must 
be definitely and precisely stated and may not be broadened 
or extended by implication or by reading into the limitation 
itself something which is not clearly set forth therein." 

rrhese limitations are few and are mostly set forth in Art. IV, 
Secs. VI and VII. By contrast witness Marshall, C. J. in McCul­
loch v. Maryland, infra. 

"This government (of the United States) is acknowl­
edged by all to be one of enumerated powers. The principle 
that it can exercise only the powers granted to it, would 
seem too apparent." 

X. This judicial view of the breadth of the powers of the New 
Jersey Legislature is justified by their historical development. 

The New Jersey Constitution of 1776 provided: 

Section 1. "That the government of this Province shall be 
vested in a Governor, Legislative Council and General As­
sembly'' (These later two constituting the Legislature) and 

Sec~tion VIII. "The Governor ... shall have the supreme 
execufrve power . . . " 

Mr. Charles R. Erdman Jr., in his book "The New Jersey Con­
stitution of 1776" has discussed the powers: of this Legislature. 
There were no restrictions whatsoever upon the Legislature's gov­
erning powers-that is upon that portion of the "governing pow­
ers" separable and not comprised in "the supreme executive power" 
-other than those moral restrictions implied in the prescribed 
oath of the legislators as to three specified matters and their pledge 



700 Evening Session, September 17, 1942 

not to assent to any law deemed by them "injurious to the public 
welfare" and after 1789, the powers delegated to the Federal Gov­
ernment. Some authorities even held "there was nothing that the 
Legislature could not alter at its pleasure." 

The 1844 Constitution, following this pattern in closely iden­
tical words, vests the legislative power of the government in the 
Senate and General Assembly and vests the executive power in the 
Governor. In Chapter IV of his book, Mr. Erdman reviews the 
conflicting views as to "Legislative Omnipotence vs. the S'upremacy 
(or Inviolability) of the Constitution" of 1776, and points out the 
gradual drift of public opinion from the first thesis toward the 
latter. 

Under either of these historic views it is clear that the powerful 
legislative functions of 1776 were but little narrowed in principle 
by the closely identical language in the 1844 transition, except as 
specific limitations and prohibitions were written into the 1844 
Constitution and into the 1875, 1891, 1927 and 1939 amendments, 
all of which must be strictly construed. 

The New Jersey Legislature can now do everything within its 
legislative sphere which it is not specifically and explicitly pro­
hibited from doing. 

XI. By the terms of Art. 1 (2) the sovereign people expressly 
reserved for themselves, as a matter of fundamental law, the right 
to alter their Constitution of government when they voted in 1844 
to adopt and accept the present Constitution. 

According to the constitutions and laws adopted in three-fourths 
of the States, a specific method of revising their constitutions is 
provided by elective delegate conventions. This might foreclose 
alternative methods in these particular States. Their practice, how­
ever, is not binding on New Jersey. New Jersey not having pro­
vided any specific methods for complete revision, should be con­
sidered as having a clear field to select appropriate methods availed 
of in other states-Michigan, Rhode Island, Connecticut-to im­
plement the "people's right at all times to alter or reform the same, 
whenever the public good may require it." This is particularly true 
in case the Legislature acts to submit a revised Constitution in 
response to prior direction to proceed in a specific manner given it 
by vote of the people, as now recommended to the Legislature. 
Report of the Commission on Revision, p. 11, (p. 912). There­
by the sovereign people will speak to and direct the functionary 
through whom they act (Bott v. S'ecretary of State, supra at V) to 
proceed in a specified manner to accomplish a constitutional end. 

If a new Constitution is to be drafted for submission to the 
people of New Jersey, the people have two functionaries available 
for such purpose, neither designated in its present Constitution 
but both availed of in other States with similar constitutional pro­
visions: a constitutional convention (availed of in 1844) and the 
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I.iegislature itself, assisted by such expert advisors as it chooses. If 
an alternate method of revision, "a new Constitution," is available 
as the Court declared as noted below, to supplement Art. IX, there 
is no reason to limit the alternate method to a convention, unmen­
tioned in the 1844 Constitution, but other appropriately empow­
ered means likewise unmentioned should be considered available. 
As stated in Carpenter v. Cor11ish, supra: 

"The Constitution, therefore, rests for its validity upon 
the public will, and being adopted in this manner, is the 
fundamental law of the land until supplanted either by a 
new Constitution adopted as that was adopted (i.e., by a 
vote of the people) or by amendment in the manner therein 
provided." 

'fhe means of getting the draft before the people "required no 
constitutional authority. It was the exercise of the sovereign 
pmver of the people." And the Legislature is as competent to 
place the draft before the people as any other functionary. The 
Commission on Revision is an advisory body to which the Legisla­
ture has not and cannot delegate any of its distinctive functions. 
If the Legislature chooses to submit the Commission's draft of a 
Revised Constitution, changed if need be in such particulars as the 
I.iegislature itself believes the public good required, it must adopt 
the words as its own and become the responsible sponsor to the 
people. 

XII. It seems fruitless to discuss whether the power of the 
Legislature thus "to speak for the people" is one of "the powers of 
the government," Art. III ( 1), that is "the legislative power 
(which) shall be vested in a Senate and General Assembly," Art. 
IV, Sec. I (1), or whether it is a broad "instrumental power" to 
represent the people in their reserved constitutional powers as 
sovereigns. It is sufficient that the Legislature has this povYer of 
representation without pursuing the finer nuances of definition or 
reaching agreement as to how it gets it. The more its actions are re­
moved from the strict lawmaking· functions, the stronger becomes 
its authority to act instrumentally as the representative of the 
sovereign people. Its powers are not "mere agency," rather they are 
"everything but ... " It may be asked, will the courts read into the 
law the proviso that the people elect their legislators for specific and 
limited lawmaking purposes, and that their functions are exclusive­
ly with the routine legislative issues foreseen in their campaigns. 
There may be dicta to this effect in other jurisdictions. In New 
.Jersey, this should not be the rule in view of their broad invest­
ment with well-nigh unlimited legislative and representative pow­
ers, of which the people are avrnre when they elect them. Assembly­
men only serve for one year terms, after which they must again 
appeal to the voters for their suffrage. It does not seem, however, 
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that this can be translated as a matter of law into an incompetence 
to handle completely the Legislature's part in constitutional mat­
ters, including both revision and amendment, during their year 
in office. They now complete half the Legislature's part in amend­
ments under Art. IX before their terms expire. 

XIII. The law takes no notice of the actual authorship of Con­
stitutions and statutes. It is the ratifying vote of the people them­
selves upon a form of words which transforms the words into 
fundamental law. 

In the field of drafting of a revised Constitution, the Legisla­
ture does not act as a lawmaking body, for it makes no law. But 
when its literary product becomes the instrumental process of con­
stitutional revision, it is not because the Legislature possesses any 
inherent power to change the existing Constitution by such pro­
posal, but because it is the means through which an authorized 
consent of the whole people, the entire State, can be lawfully and 
peaceably obtained. 

XIV. And if the Legislature does believe that it has authority to 
draft and submit a revised Constitution to the people, then the New 
Jersey courts have this guide or canon of interpretation from the 
decision in Hudspeth v. Swayze, 85 N. J. L. 593, at p. 610 (1914) 
as a precedent in which Chancellor Walker said: 

"Where there are two permissable views as to the exist­
ence of a constitutional limitation-one favorable and the 
other unfavorable-to a given statute, the courts must ac­
cord to the Legislature the right to hold the view of the 
Constitution which supports its enactment even should the 
other view seem to the court to be the preferable one." 

And of the Court of Errors and Appeals: 

"It is our duty to adjudge all acts of the Legislature, 
which are not clearly in violation of the Constitution, valid.'' 

Ross v. Freeholders of Essex Co., 69 N. J. L. 291 at p. 
299 (1903). 

XV. Because the method of specific amendment is set out in 
Art. IX it must not be inferred that such method is exclusive and 
that other methods of general revision or substitution of a new 
Constitution were denied to the people by their 1844 ratification. 
"Expressio unius est exclusio alterius" as an axiom of interpreta­
tion is not appropriately applied when the Legislature's power is 
basically general except as explicitly limited. 

Art. IX makes no "clear and imperative" claim that it is the 
exclusive method available for constitutional change. In fact 
there is no statement in Art. IX or elsewhere in the Constitution 
that operation under its permissive authority whereby "specific 
amendments may be proposed" is the only method available. Nor 
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is there any intimation of "clear and imperative" limitation that 
the procedure of 1844 whereby the Constitution of 1844 was sub­
stituted for the Constitution of 1776 may not again be availed of, 
or that the Legislature may not itself propose to the people to alter 
and reform the present Constitution "as the public good may re­
quire it" "at all times" i .. e., at the present time, provided the 
people by their approving votes so direct and by their later votes 
ratify the changes thus proposed. 

XVI. The people's two Constitution drafting functionaries­
convention and Legislature-are not essentially different in char­
acter or function. Both represent the sovereign people; neither is 
delegated this particular task by the Constitution. If the Commis­
sion's plan is followed of having the people, by a preliminary elec­
tion, direct the Legislature to submit a revised Constitution for their 

. consideration and ratification, the Legislature then has orders di­
rect from the source of sovereign power to proceed with the task 
of formulating the alterations and reformations in the present 
Constitution which in their judgment the public good at this time 
requires, and submit their product for formal popular ratification. 
The people are their own masters in this matter and are not bound 
by any set rules of procedure. They can, and thereby, make their 
own rules. 

"It required no constitutional authority." 
Ga1rpenter v. Cornish, supra. 

We can then call on Mr. Chief Justice John Marshall to justify 
the means: 

"Let the end be legitimate, let it be within the scope of 
the Constitution, and all means which are appropriate which 
are plainly adapted to that end, which are not prohibited, 
but consist with the letter and spirit of the Constitution, are 
constitutional.'' 

McCuUoch v. Maryiand (1819), 4 Wheaton 316. 

PROPOSED REVISION OF THE NEW JERSEY CONSTITUTION 

The Chamber of Commerce of the City of Newark officially 
disapproves the submission of the Proposed Constitutional Revision 
to be voted for or against as a whole. There are three main rea­
sons for this disapproval. 

First: The method recommended by the Commission would 
appear to be an admission that if the proposed changes were to be 
voted on separately some would be rejected, and that if voted as a 
whole there would be locked into the new Constitution provisions 
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which a majority would disapprove if given a chance. That is no 
way to get a Constitution. which the citizens can respect. Why 
should any one be asked to vote for one change which he abhors in 
order to secure another change which he wishes? 

Second: It is impossible to expect the public as a whole to 
become really aware of the true meaning of all the numerous 
changes even in a further year of discussion. 

The Proposed Revision provides for many changes, some impor­
tant and some not so important. Some of the proposed changes 
would meet with general approval. Some of the proposed changes, 
if properly explained, would meet with general disapproval. Many 
of the changes will find public opinion sharply divided, with one 
group strongly in favor and another group strongly opposed. 

The proposed changes on which there would be a wide and 
strong difference of opinion are in themselves so important and 
vital that no attempt should be made to submit them (either as a 
whole or in detail) until there has been such an adequate discus­
sion of the merits or demerits that the public as a whole can reason­
ably be assumed to have a fair understanding of the issues in­
volved. It is doubtful whether at this time one in ten thousand 
citizens have actually read the complete proposals. 

But even after long and full discussion, the proposed changes 
are too numerous to expect the public to exert itself to understand 
all of them at once. 

Third: The proposal to discard the present prescribed method 
of amendment would engender increased disrespect for all consti­
tutional principles. This is revolutionary. 

A constitution is an agreement to form a society for purposes 
of government. It is fundamental, natural law that an agreement 
to form a society (whether called constitution or by-laws) can only 
be altered by action of the majority of the members after adequate 
notice of the proposed change has been given all the members. It is 
equally basic that if the Constitution provides a specific form of 
such notice, no substitute is valid. 

This elemental principle was re-stated as recently as May 1, 
1942, in a case involving the Democratic Woman's Luncheon Club 
(131 N. J. E. 450 at pp. 452-3). Vice-Chancellor Bigelow said at 
page 452: 

"The by-laws of a voluntary association constitute a con­
tract between the members on which each member can rely." 

The method or notice of amendment prescribed by Article IX 
of the present New Jersey Constitution is a contract on which those 
who may be the minority for the time being are entitled to rely. 

Conclusion: The Commission's report on the "highlights" of the 
Proposed Revision is captivating; but the details do not always 
live up to the "highlights." 

The most fundamental proposal is to give the Executive 
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branch much greater power, necessarily at the expense of the Leg­
islative branch. 

Many thinking persons are already disturbed at the excessive 
concentration of executive power under our Federal Government. 
The adoption of the Proposed Revision or anything substantially 
resembling it would go a long way toward setting up a similar 
concen tra ti on in New Jersey. 

Finally, it is impossible while the war is demanding the full 
time o! the citizens, to expect them to give the study to the pro­
posals which is obviously necessary. 

For the foregoing reasons the Newark Chamber recommends 
that after the proposed changes have been considered in detail, 
those provisions which seem to have substantial merit should be 
put in the best possible form and then submitted in an orderly 
manner, and not too many at one time. Only in that way will there 
be adequate opportunity for the citizens, as a -vvhole, to become 
really acquainted with what they are to pass on. 

BOARD OF DIRECTORS 

CHAMBER OF COMMERCE OF THE CITY OF NEWARK, N. J. 

August 13, 1942. 

COMMENTS ON PROPOSED REVISED CONSTITUTION BY THE COMMITTEE 

OF THE CHAMBER OF CmnrnRCE OF THE CITY OF NEWARK, N. J. 
INTRODUCTION 

The Proposed Revision provides for many changes, some im­
portant and some not so important. Some of the proposed changes 
would meet with general approval. Some of the proposed changes, if 
properly explained, would meet with general disapproval. Many 
of the changes will find public opinion sharply divided, with one 
group strongly in favor and another group strongly opposed. 

The changes which would meet with general approval are all of 
them simple enough so that they could be easily submitted to the 
people as independent amendments. The proposed changes on which 
there would be a wide and strong difference of opinion are in 
themselves so important and vital that no attempt should be made 
to submit them either as a whole or in detail, until there has been 
such an adequate discussion of the merits or demerits that the 
public as a whole can reasonably be assumed to have a fair under­
standing of the issues involved. This is entirely apart from the 
question of whether the proposal can legally be submitted to the 
people as a whole to be taken intact or rejected intact. 

. The points on which there may be a serious division of opinion 
are numerous. Some of them are highly technical. An adequate 
discussion of all of the important controversial matters would be 
too lengthy and would take up too much time to be presented at 
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one session. Therefore, this comment is limited to a discussion of 
those features where the objections can be most simply and readily 
pointed out, in order to make it clear why there should be no 
hurried submission of any complete revision on a "take it or leave 
it'' vote. 

COMMISSION'S "RECOMMENDATION" 

The Commission submitting the Proposal recommends a new 
and unauthorized method of amending and says : 

"That submission of the Revised Constitution should be 
m such form that the people will vote for or against the 
document as a whole." 

And further says : 

"It is impractical to utilize the amending method pro­
vided by Article IX of the present Constitution." 

That Proposal itself shatters respect for the Constitution. A 
constitution is an agreement to form a society for purposes of gov­
ernment. It is fundamental, natural law that an agreement to 
form a society (whether called constitution or by-laws) can only 
be altered by action of the majority of the members after adequate 
notice of the proposed change has been given all the members. It 
is equally basic that if the Constitution provides a specific form of 
such notice, no substitute is valid. 

This elemental principle was re-stated as recently as May 1, 
1942, in a case involving the Democratic Women's Luncheon Club 
(131 N. J. E. 450 at pp. 452-3). Vice-Chancellor Bigelow said, at 
page 452: 

"The by-laws of a voluntary association constitute a con­
tract between the members on which each member can rely." 

The method or notice of amendment prescribed by Article IX 
of the present New Jersey Constitution is a contract on which those 
who may be the minority for the time being are entitled to rely. 
In proposing to disregard this, the Commission overlooked one of 
the elementary principles of self government. The Commission was 
composed of able, conscientious men who devoted much time and 
serious thought to the problem before them, but they were all busy 
men and could not be expected to remember everything. 

Assuming they are right in their conclusion that the method 
of submitting amendments should be changed, the first Proposal 
should be to amend Article IX in the constitutional method. 
Curiously enough, the Proposed Revision abandons completely the 
commission's recommendation that people should vote for or against 
the present document as a whole; and the proposed Article IX, 
Section V, specifically requires that future amendments must be 
so submitted that the people may vote for or against each amend-
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ment separately and distinctly. If good for the future, why not 
equally good now~ 

HIGHLIGHTS 

The Commission's Report on the "highlights" is captivating; 
but the details do not always live up to the "highlights"; and 
many of those "highlights" could be fully accomplished by amend­
ment of statutes without change in the existing Constitution. 

The text of the proposed Constitution is preceded by a non­
technical summary and explanation. Perhaps before discussing the 
proposed text it might be well to discuss in the same non-technical 
manner the Commission's own explanation. 

ARTICIJE I 
Whether the proposed new privilege of bringing suit to restrain 

a violation of the Constitution is beneficial, or whether it even gives 
any new right, may be open to question. Perhaps it gives a citizen 
the right to start his contest a little earlier than he might other­
wise, but the change is not sufficiently important to justify taking 
time for discussion. It could certainly be submitted separately. It 
is wholly independent of any other proposed change. 

ARTICLE II 
It is probable that the provisions here mentioned are nothing 

but a re-statement of the existing situation. If so, the provisions 
are unnecessary, but probably would do no harm and, therefore, do 
not need discussion now. Where the language of the present Con­
stitution is changed, there should be careful study, lest the pro­
posed language might upset existing safeguards. 

ARTICLE III 
The suggestion to increase the length of term and salaries of 

the members of the Legislature, is sound. Whether to forbid the 
election of the Legislature in years of presidential or congressional 
elections, raises a serious question. When the national questions 
at issue overshadow the state issues, the separation would be bene­
ficial; but against that must be offset the fact that a much greater 
percentage of voters habitually ignore the so-called off-year elec­
tions, which might lead to state elections going by default. 

This issue could and certainly should be submitted separately . 
.Also there may be a serious question whether the S'enators' terms 
shouldn't be extended to six years instead of only four. 

The Proposal for a legislative session every other year is un­
sound. .An arbitrary limit on the length of the session is even 
more unsound. If the legislators are not fit to determine how long 
they should sit, they are unfit to enact laws. The cause of the 
current lengthy and complicated legislative sessions is not the 
present constitutional frame work, but is the lack of harmony in 
recent years between the Governor and the Legislature. The pro-
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posed change would not improve the legislative set-up, but would 
effeetively prevent the Legislature from acting as a curb on a 
Governor who desired, or was thought to desire, to usurp authority. 

The same thing is true of the Proposal to limit special sess10ns. 
The proposal to make a legislator ineligible for promotion dur­

ing his term is based on the ethical idea that it will prevent Legis­
lators from buying promotions with votes. If it had been in effect 
in the past, it would have prevented the promotion of countless 
men who have adorned the public life of the State and who would 
have been ineligible under this Proposal; yet whose appointment 
was never accompanied by any suspicion that anything but merit 
had brought about the appointment. The career of the late Chan­
cellor Pitney may be mentioned as one example. 

The Proposal to forbid all power of appointment to the Legis­
lature except in case of the State Treasurer and Comptroller, is 
a part of the broad question of increased power to the Governor 
and can best be discussed later. EYen on the assumption that the 
legislative power of appointment should be limited to the revenue 
and disbursing departments, the legislative power to appoint 
should certainly include all officials whose function is to collect 
State revenues if the Legislature deems it wise to exercise such 
power. 

The proposal to require all nominations to be voted upon in 
public within a limited period, seems unsound. The theory behind 
it seems to be the idea that the Governor should be all powerful 
in the executive field and that the present system permits the 
Senate to put too great pressure upon the Governor in the making 
of appointments. But this is contrary to the spirit of the con­
stitutional provisions respecting appointments, both as found m 
the present Constitution and in the Proposed Revision. 

The present Constitution provides: Article VII, Section I, 
Paragraph 5, as to the principal militia officers; Article VII, S'ec­
tion II, Paragraph 1, as to the judiciary; and Article VII, Section 
II, Paragraph 4 and Paragraph 9, as to "all other officers whose 
appointments are not otherwise provided for by law''; that they 
shall be "nominated by the Governor and appointed by him, with 
the advice and consent of the Senate." 

The Proposed Revision, Article IV, Section III, Paragraph 4, 
as to all such department heads and the members of all boards, 
councils and commissions except the State Comptroller and the 
State Treasurer; Article IV, Section IV, Paragraph 2, as to the 
Adjutant General; and Article V, Section V, Paragraph 1, as to 
all judges with jurisdiction extending to more than one munici­
pality; all likewise provide that they shall be "nominated and 
appointed by the Governor, by and with the advice and consent 
of the Senate." 

The other officers of the militia (including the Naval Militia) 
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under Article IV, Section IV, Paragraph 3, are to be appointed 
and commissioned by the Governor under conditions to be deter­
rn.ined by the United States War Department. 

These provisions for appointment by and with the consent of 
the S'enate do not mean that the Governor is to nominate and the 
Senate to approve or reject the nominations without anything 
more. The advice of the Senate clearly means, and clearly was 
intended to mean, something very different. It was intended to 
impose upon the Governor the duty of cooperating with the Senate 
to insure the appointment of officals mutually satisfactory to both 
the appointing and the advising parties. 

The proposed change would intensify any lack of harmony 
between the Governor and the Senate. Under such a provision it 
would have to be expected that the Senate, in retaliation for the 
Governor's rejection of its advice with respect to one office, would 
frequently yield to the temptation arbitrarily to reject a nominee 
for some other office, whom it would otherwise be willing to accept. 

An attempt to prevent public lobbying is bound to drive lob hy­
ing underground, where it is much more dangerous; and in prac-
6ce it would impair the right of petition by hampering the useful 
but informal appeal to individual legislators. 

As recently as April 23rd the Court of Errors and Appeals in 
an opinion by Justice Bodine, one of the most respected members 
of that court, in the case of Board of Educalion v. Haddon Farms, 
128 N. J. L. p. 306 at p. 309, made this statement: 

"Citizens are under a duty to freely approach the Legis­
lature. This right is fundamental in a democracy." 

rrhis decision was concurred in by every member of that court, 
except one absent lay judge. 

The Proposal for a legislative council needs no constitutional 
amendment except to authorize the extra compensation to the legis­
lative members. 

No one could object to assuring the right of labor to organize 
and bargain collectively; but such right should certainly be accom­
panied by the equal right of labor to work without interference 
by, or paying tribute to, other workers. 

The zoning and condemnation changes are relatively unobjec­
tionable, but do not require a revision of the entire Constitution. 
The same thing applies to the proposed curbs on special legislation. 

AR'I'ICLE IV-EXECUTIVE 

The major objections to the revision arise out of the changes 
in this Article. These changes spring from the theory, often spread, 
that government is like private business, and that the way to get 
efficient and economical government is by having a strong or 
powerful executive, to carry out government under a policy laid 
down by laws adopted by the Legislature, acting as a board of 
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directors in a business corporation. This theory overlooks two 
very important features. The supporters of this theory have in­
creased greatly in number since the adoption of the revised New 
York Constitution, because that has been hailed in many news­
papers as a very great improvement, and was recommended and 
put into practical operation by Alfred E. Smith, unquestionably 
one of the ablest Governors of recent years. But its operation has 
not been nearly so efficient under his successors. It has enabled 
the building up of such a political machine that no Governor 
from the other party has been elected in over twenty years. It 
has not produced economy. On the contrary, the adoption of a 
revised Constitution in New York was the signal for a tremendous 
expansion of the cost of State Government which has not yet been 
checked. 

The successful administration of Governor Smith cannot prop­
erly be attributed to the increased powers of the new Constitution. 
A man of his ability would have been successful under any form 
of Constitution. 

The theory of an all-powerful executive overlooks two striking 
differences between government and business. In government the 
policy of the Governor may run counter to the legislative policy 
as expressed in laws. In case of such a conflict in business the 
board of directors can throw out the executive and select another 
to carry out the official policy of the board as representative of 
the owners; but in government the Legislature cannot throw out 
the Governor, no matter how much he disregards the spirit of 
the laws, unless he so far offends as to become subject to impeach­
ment; requiring even then a two-thirds vote of the Senate. 

DEPARTMENT HEADS 

The theory that the heads of all departments should serve at 
the pleasure of the Governor, necessarily means that no person 
who wishes to make administration a career could occupy such 
a position, for no one can be a career man without some assurance 
of tenure. 

If the later provisions for civil service are to mean anything, 
the actual administrative head of every department must be a 
career man with tenure. Therefore, this Proposal, as to most of 
the departments in the State Government of this State, will pro­
duce nothing but political appointees, whose function in the de­
partment to which they are assigned will be nothing but that of 
messenger, conveying the Governor's idea of policy to the admin­
istrative head; and there are only a few departments in this State 
where there is any actual need for such an intermediary. 

The New Jiersey Department of Banking and Insurance, which 
includes building and loan associations, has an administrative 
head over each of its three main divisions. There may be some 
reason for the appointment of one who is not a career man to 
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interpret the Governor's policies to these different divisions of this 
particular department; but that department, important as it is, 
is not one of those named in the proposed Constitution, and this 
department would have to be thrown in with other wholly dis­
similar branches of government under some heading. The only 
headings where this could possibly be lodged would either be com­
merce, state, or taxation and finance, and it has no characteristics 
in common with anything else that could be put in either of these 
three departments. 

The finance associated under the heading "Taxation and 
Finance" normally means the finance of government, and partic­
ularly the expenditures of government. But 'that has nothing 
whatever to do with any of the problems encountered by the 
Banking and Insurance Department. 

Education and civil service are thrown into one depa;rtment. 
The present department of education has been carefully developed 
to provide for a consistent educational policy not subject to sudden 
change, directed by a conscientious board, the membership of which 
is reasonably stable and which has the power to select and direct· 
a career educator as the administrative head of the entire public 
education system. It is doubtful whether any one reasonably 
acquainted with the problems of education would view with ap­
proval a proposal that a man be put over this entire educational 
system who might easily be chosen for purely political reasons; 
and who would also be the head of the Civil Service Department, 
which in theory should be non-political, but which is, in fact, sub­
ject to more political pressure than any other department of State 
Government. 

Exactly similar criticism might be applied to the proposal to 
put a short term political head over many of the other main 
departments. 

This detailed criticism might be extended, but it seems unneces­
sary to do more than point out the fallacy of thinking that all 
governmental activities can be folded up and stuck in appropriate 
pigeon holes as if there were some degree of uniformity or simi­
larity between them such as to justify uniformity of treatment. 

In practice this proposal would merely provide a politically 
minded Governor with nine lucrative appointments to serve as a 
political cabinet for him, while the actual problems of adminis­
tration would be carried out by the present staffs and in prac­
tically the same way as at present. In short, it would simply mul­
tiply the "sinecures" and add to the cost of State Government. 

Perhaps the most striking, because current, instance of the 
unsoundness of this proposal can be found in the suggestion that 
all law staffs must be in one department. This would mean that 
when the Attorney General questions the validity of legislation, 
such as the railroad tax settlement legislation, the defense of the 
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legislation would, under the Constitution, have to be left with some 
lawyer who was employed by, and under the direction of, the 
Attorney General as head of the Law Department. One might 
wonder what the present Governor might think of such a 
possibility. 

The provision under heading 9 for three days' delay between 
veto and its re-consideration is unimportant one way or the other. 
It merely makes it more inconvenient for the Legislature. The pro­
vision requiring a two-thirds vote of the Legislature to re-pass a 
vetoed appropriation item seems rather curious in light of an 
existing statute. Under this statute, after an appropriation has 
been voted and approved, the Governor may suppress it entirely 
by bare executive order without hindrance by the Legislature, in 
any case except for the salary of an official whose salary is fixed 
by law. 

Most of the provisions respecting pardons and paroles men­
tioned under item 10 could be put into effect by statute without 
any constitutional amendment, but would make the subject more 
.likely to fall into political control, which would certainly prove 
most unfortunate. 

The changes in respect to the militia should be passed upon by 
persons who are familiar with its problems, but it is evident that 
the proposals are at least too carelessly drawn. 

ARTICLE V 

The provisions of the judicial article as stated in the summary 
would have considerable merit if the actual text on the proposed 
article really lived up to the summary. However, Paragraph 6 
of the summary is obviously wishful thinking. Many controversies 
contain two elements; one, a controversy between individual 
parties, and secondly, an alleged violation of criminal law. It is 
perfectly obvious that the civil and criminal phases of a contro­
versy under our notions of justice can never be disposed of in a 
single proceeding. 

Also the wisdom of Paragraph 13 of the summary may be very 
doubtful. Many of the most noted decisions of our most eminent 
judges have been rendered after they were over seventy-five, and 
many of our ablest judges have retained their capacity for prodi­
gious work long after that age. This provision would deprive the 
State of the benefit of many able judges at a time when they are 
reaching the ripest years of judgment. 

Even if the State wished to disregard such possible beneficial 
service, a mandatory retirement at seventy would be a cruelty, 
unless coupled with a constitutional assurance of an adequate re­
tirement allowance. An arbitrary retirement provision, without 
assurance of a retirement allowance, would tend to keep capable 
men from accepting judicial office. 

The explanation for the Judicial Proposals, is based upon an 
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allegation that the New Jersey court system is the most compli­
cated in the nation. On paper it does look complicated, but in 
practice it is not appreciably more complicated than that in the 
City and State of New York. 

There is a very serious difference of opinion among lawyers as 
to a great part of the proposed changes. The more far-se2ing 
lawyers generally consider there is a substantial advantage in a 
unified court system with a single responsible head. The proposal 
does not go that far. It does provide for three separate sets of 
courts on different levels, and retains our present system of double 
appeals. There is little of real substantial benefit in the proposals 
except that for a separate Court of Appeals which could not be 
accomplished by legislation; and the few proposals which could 
not be brought about by legislation could, if thought desirable, 
be put into effect with very simple amendments of the present 
framework. 

The explanation concludes: 

"No effort has been spared . . . to insure the selection 
of experienced and independent judges." 

There is nothing in the entire proposal to justify that statement. 

ARTICLE VI 

There may be no dissent from the proposal that the merit sys­
tem of appointment or promotion in civil service should be com­
pulsory. The difficulty is in the determination of merit. The 
system of competitive examinations is about the poorest method 
ever attempted for determining comparative merit. 

There may also be agreement that there should be uniform 
salaries for similar work, but no one can actually determine 
whether a class of work in one department is similar to a class 
of work in another department. 

The explanation says that strengthening the legislative power 
of investigation will directly result in improved accountability of 
public officials; but nothing in the entire Proposal would cover 
the comparatively recent case where a public official with a weak 
heart successfully prevented a legislative examination of some 
relevant election records; nor would it cover many other types of 
possible misconduct. 

ARTICLE VII 

Paragraph 1 of the summary is not borne out by the text. 
Instead of abolishing all dedicated funds, a large number of funds 
are specifically protected by the proposed constitutional provision. 
It is difficult to see why, if persons belonging to a trade or pro­
fession voluntarily collect a sum of money and pay it in trust 
to the State Treasurer for the specific purpose of regulating their 
trade or profession, that sum should be protected as a dedicated 
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fund; but if those same people persuade the Legislature to pro­
vide by law for collection of that same fund from the same mem­
bers of the trade or profession for the same purpose, the moneys 
so collected should be at the arbitrary disposal of the Legislature 
for any other purpose. 

Any attempt to make appropriations for a period of two years 
in advance is bound either to starve some of the functions of 
government or to provide them with too liberal a surplus. When 
coupled with a provision requiring a supplementary appropriation 
to secure a two-thirds vote in each house, this is merely to guarantee 
that in most cases the original appropriation will be in excess 
of what is really needed. 

The Proposal to limit future State borrowings to serial bonds 
is a sound one, but there is doubt as to whether the other changes 
in relation to bond issues would so satisfy investors as to enable 
the State to secure loans at the lowest possible rate. 

ARTICLE VIII 

There is serious doubt whether the voters of a municipality 
operating under commission government should be denied the right 
to hold a local referendum when they wish it, and should be com­
pelled to await the time of the next regular municipal election, 
however far off. 

ARTICLE IX 

It is doubtful if any amendment which failed in the .past 
because of the difficulty of sustaining interest in it through two 
Legislatures, was an amendment really needed. An amendment to 
the Constitution should be made only when it is really needed and 
not when a vociferous group think it is needed. 

The form of this article has been mentioned at the beginning 
of these comments. 

CONCLUSION 

There are many other proposed changes which are equally 
objectionable, but time does not permit their discussion now. 
Enough has been said to show that the evils which would prob­
ably flow from some of the changes would more than out-weigh 
any disadvantages of the present Constitution. Many thinking 
persons are already disturbed at the excessive concentration of 
executive power under our Federal Government. The adoption of 
the proposed revision or anything substantially resembling it 
would go a long way toward setting up a similar concentration in 
New Jersey. Your committee, therefore, feels that if the voters 
are forced to accept or reject the Constitution, as a whole, it should 
be rejected. Your Committee, therefore, opposes any thought of 
submitting a complete revision for adoption as a whole. 

On the other hand, there are many of the proposed changes 
which would be beneficial, others which would be beneficial, if 
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properly modified, and others, which, if not beneficial are at least 
harmless. Your Committee therefore, recommends that the pro­
posed changes be considered in detail, and those provisions which 
seen to have substantial merit should be put in the best possible 
form and then submitted in an orderly manner, and not too many 
at one time. Only in that way will there be adequate opportunity 
for the citizens, as a whole, to become really acquainted with what 
they are to pass on. 

It is doubtful whether at this time one in ten thousand citizens 
have actually read the complete Proposals, and it is doubtful if 
any substantial proportion of the citizens have read any substan­
tial fraction of the newspaper comment beyond the headlines. 

OPINION OF ATTORNEY-GENERAL WILSON 

Trenton, N. J., Feb. 5, 1913. 
Hon. Emerson Richards, 

Member of the House of Assembly 
State House, Trenton, N. J. 

Dear Sir: 
I am just in receipt of your note of Feb. 4th. It would appear 

from your communication that it is proposed to amend the Con­
stitution of this State at a convention convened for that purpose, 
called in accordance with the terms of a legislative act. The re­
quest contained in your letter you express in these words :-"In 
behalf of the Republican members of the House of Assembly will 
you be kind enough to give me your -.pinion as to whether or not 
the Constitution may be lawfully changed, altere"d or amended by 
such a proposed method." 

In considering this matter, it is important, I think, to have be­
fore us the method and manner by which our Constitution has 
been molded into its present form. The first Constitution was 
adopted "in Provincial Congress" at Burlington, on the second 
day of July, 1776. The Preamble, among other things, recites:­
"We the representatives of the Colony of New Jersey, having been 
elected by all the counties in the freest manner, and in Congress 
assembled, have after mature deliberation, agreed upon a set of 
rights in the form of a Constitution." What follows is 
a very meagre recitation of powers delegated and retained by 
the people, together with certain express provisions as to how 
the necessary functions of government should be discharged. It 
nowhere, in express terms, or by inference, provided for any al­
teration, change or amendment nor was any method pointed out 
by which a Constitutional Convention might be held. 

This instrument was made to serve every essential purpose 
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until the year 1844 when a Constitutional Convention was held, 
which recast the whole instrument. The convention was called and 
organized under an act of the Legislature, passed on the 23rd of 
February, 1844. The delegates who participated in its deliberations 
were duly elected according to the terms of this act, and the Con­
stitution thus tentatively approved by them was submitted (as 
the act required) to the people of the State for ratification or 
rejection, at an election held on the thirteenth day of August, 1844. 
By this election the instrument thus proposed was ratified and 
adopted, and thereafter was denominated "The Constitution of 
1844." It contained an express provision, embodied in Article IX, 
by which specific amendment or amendments might thereafter be 
proposed and become a part of the fundamental law. 

Your question will be answered by determining whether or not 
it is now possible to amend the present Constitution in any other 
way than by the precise method pointed out in the instrument 
itself. 

As already pointed out, the draft of 1776 recited no method by 
which changes might be effected. It would follow, therefore, that 
the power was inherent in the people to make such changes as 
new and altered conditions required, and by any method which 
the people themselves might sanction and approve. Otherwise or­
ganized society would fail of its purpose, and the Constitution 
would be futile to accomplish the very objects for which it was 
designed. Accordingly, it was eminently proper (the Constitution 
being silent) for the Legislature, by the act of February 23, 1844, 
to propose as it did, a method of alteration which involved the in­
stumentality of a convention. This method by which changes in 
the organic law were then !Qide and the changes themselves, were 
regularly and authoritativeTY ratified, approved and adopted by 
the people in the exercise of natural and inherent rights. 

But the problem now before us presents the matter in an aspect 
wholly different. The present Constitution is not silent as to the 
manner in which changes are to be wrought. A definite procedure 
is now prescribed. The Convention of 1844, as one of its first 
deliberative acts, provided a method by which such changes were 
to be made. The scheme detailed in Article IX is carefully framed, 
is comprehensive, and is all-sufficient in its terms. Summarized, 
it is as follows :-Amendments are to be proposed in the Senate 
or General Assembly; if agreed to by a majority of the members 
elected to each of the two houses, such amendments shall be en­
tered on their journals, with the ayes and nays taken thereon, and 
referred to the Legislature then next to be chosen; they shall be 
published for three months previous to the making of such choice 
in at least one newspaper of each county, if any be published 
therein; if in the Legislature next chosen such proposed amend­
ments or any of them shall be agreed to by a majority of all the 
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members elected to each house, then it is the duty of the Legisla­
ture to submit such amendments, or such of them as have been 
agreed to by the two Legislatures, to the people, in such manner 
and at such time, at least four months after the adjournment of 
the Legislature, as the Legislature shall prescribe; if the people, 
at a special election to be held for that purpose only, shall approve 
and ratify such amendments, or any of them, by a majority of the 
electors qualified to vote for members of the Legislature voting 
thereon, such amendment so approved and ratified shall become 
a part of the Constitution; provided, that if more than one amend­
ment be submitted, they shall be submitted in such manner and 
form that the people may vote for or against each amendment 
separately and distinctly; but no amendment or amendments shall 
be submitted to the people by the Legislature oftener than once in 
five years. 

Here we have presented a careful, deliberate and adequate 
scheme which meets every emergency, and is one which, in my 
opinion, must be followed if changes are to be now incorporated in 
the fundamental law. 

I present herewith some of the reasons which have led me to 
this conclusion. 

It is a familiar rule of construction that where the power is 
given to do a certain thing in a particular way, the words which 
mark out the particular way prohibit all other ways by implica­
tion. This rule is embodied in the legal maxim "expressio iinius 
est exclusi'.o alteriiis." The rule is invoked primarily to determine 
the intention of those who drafted the instrument under construc­
tion. It is invoked because words thus creative in character, are 
by inference, in derogation of any other existing mode or method 
by which a certain particular thing might be accomplished. The 
rule is thus expressed as applied to statutes, in Lewis' Sutherland 
Statutory Construction, Vol. II; page 919, (2d edition). 

"Where authority is given to do a particular thing and 
the mode of doing it is prescribed, it is limited to be done 
in that mode; all other modes are excluded. Such affirma­
tive legislation, and any other which introduces a new ru1e, 
implies a negative." 

See also Smith v. Stevens, 10 Wall, 823; New Haven v. Whitney, 
39 Conn. 373; District v. Dubuque, 7 Iowa, 262; Childs v. Smith, 
55 Barb. 45. 

This rule of construction is universally applied in the inter­
pretation of statutes, deeds, wills, and other written instruments. 
No reason can be suggested why it should not be applied with 
equal force in construing constitutional provisions. It is a rule 
designed to guide in discovering the meaning of language, and 
wherever the true import of written words is to be determined the 
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rule would seem to have useful, appropriate and conclusive appli­
cation. See R. I. Rep. Vol. XIV, page 651. 

A.s I have already said, the rule is invoked for the purpose 
vf discovering the meaning of language and ·enforcing the intent 
0f those who framed the instrument under consideration. Certain 
inferences arise which are also useful in this regard and which 
confirm me in the conclusion that the framers of the Constitution 
of 1844 designed Article IX as an exclusive method· by which the 
organic law should be thereafter altered or changed. We have al­
ready seen that the original draft of 1776 was silent in this im­
portant particular. What advantage could flow from this amend­
ment if, after its adoption, just as before, the Constitution might 
be altered and changed through the intermediary of a Convention, 
where (as we shall shortly argue) certain distinct elements of 
deliberation, caution and safety embodied in the amendment, might 
not and probably would not be dominant? Most of the State Con­
stitutions ordained in the early days were silent on the question 
of future changes. It was because this silence (upon a subject of 
such grave importance) was liable to misconstruction; and because 
in constitutional conventions hastiness .in deliberation and distract­
ing causes presented elements of danger, that the policy was after­
ward generally adopted of regulating by express constitutional 
provisions the exercise of this important power. That the two 
methods of procedure, in detail at least, are essentially different, 
no one can deny. A deliberative body convened as a Constitutional 
Convention might well be carried away by passion swayed by 
sentiment, or misled by specious argument or intemperate debate. 
S'uch a peril under conditions which may be easily premised is 
real and not imaginary. It was to meet this very danger that 
Artie.le IX was ineorporated in the organic law. It was designed 
to insure the most calm and deliberate contemplation of constitu­
tional problems, not only by the people themselves, but by the 
members of both lawmaking bodies, as the representatives of the 
people. Let us see how complete and salutary from this point of 
view are the provisions of this Article. Not even the people them­
selves by a direct vote can effect a proposed change. The law­
making bodies serve as a check upon popular passion and unrest, 
while on the other hand the people themselves can render nuga­
tory any amendment which the lawmaking bodies may propose or 
even formally approve. For reasons of safety the lawmaking 
bodies are not permitted to effectuate amendments which they 
propose without the sanction and approval of the people. The 
Legislature and the people serve as checks upon each other, and 
a mutual co-operation and union of mind can alone render opera­
tive such changes as are contemplated. Under the terms of this 
Article the proposal may be made by either the Senate or the Gen­
eral Assembly, but such proposal must first be sanctioned by a 
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majority of the members of both houses. When this is done, a 
complete and inviolate record is made by the recording of the ayes 
and nays. But the problem must then rest until another Legisla­
ture is chosen. In the interval the proposed changes must be 
promulgated by being published for three months previous to the 
election of members of the next Legislature in at least one news­
paper of each county. By this means the people are informed as 
to the proposed change; they are informed of the approval of the 
Legislature which proposed the change, and are invited, in effect, 
to obtain some expression of opinion as to the views entertained by 
those who in the interval of deliberation are seeking election to the 
lawmaking bodies of the State. When this step is taken, if the Legis­
lature then chosen shall approve said amendments, by a majority of 
all the members, then, and not till then, are they submitted to the 
people of the State at a time which shall be at least four months 
after the Legislature has adjourned. It is to be noted that the 
election thus held is a special election, and is, therefore, one in 
which enthusiasm for candidates and exciting and distracting poli­
tical questions are not before the public mind to inflame the pas­
sion or confuse judgment. When thus submitted, to become a part 
of the Constitution they must be ratified by a majority of all the 
electors voting thereon. And finally, it is provided that no amend­
ment shall be submitted, even by this method, oftener than once 
in five years. Having adopted a scheme of procedure so elaborate, 
comprehensive and salutary, can it be fairly suggested that the 
framers of the Constitution intended to leave the door open for 
changes through the instrumentality of a convention where all 
these precautions which manifestly make for safety and painstaking 
deliberation would be rendered inoperative and ineffective? If 
any other view obtain, it would have been entirely permissible for 
the Legislature which met in the year 1845 to have at once by its 
formal act convened a second Constitutional Convention, which 
could at will have set at naught every provision of the organic law 
which the Convention of 1844 had been at such .pains to formulate. 
And the same course could have been pursued by each succeeding 
Legislature, so that government by Constitution would have no 
longer presented any element of useful certainty or stability. 

Again, by Article IX it is provided that the same amendment 
shall not be proposed oftener than once in five years. This inhibi­
tion was doubtless prompted by highest considerations of safety. 
It is certainly undesirable, if not dangerous, to have proposed 
changes in the Constitution presented with persistent frequency 
and at short intervals. Such a course invites unrest and threatens 
stability. If this be true, and this peril was guarded against by 
the clause just referred to, upon what theory shall we suppose 
the framers so drafted the Constitution as that by mere inference 
the power was left outstanding and untrammeled to thrust this 
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very peril upon us by calling conventions through legislative acts 
annually or even oftener, if the Legislature should so elect? The 
mischief sought to be remedied in Article IX, and the very ra­
tionale of the problem negatives any such inference. 

In dealing with that phase of the question we are now con­
sidering, the Supreme Court of Rhode Island, in 1883, made this 
comment upon the wisdom and safety embodied in a Constitutional 
provision which provided a method of amendment identical for 
all practical purposes ·with that which obtains in this State. The 
court said: 

"Evidently the purpose was to insure the calm and con­
siderate action of both the assembly and the people. It was 
to pass two assemblies, so that the members of the second, 
elected after publication, might, if the electors thought pro­
per, be elected specially to consider it. The popular mind 
was not to be taken by surprise or to be carried away by 
any sudden sentiment, but it was to act deliberately after 
reflection ... The object was not to hamper or baffle the 
popular will, but to insure its full expression. Our an­
cestors knew, what we all know, that in spite of all pre­
cautions a majority may be worked up for an occasion, 
which is not the true and permanent majority. They also 
knew, what we all know, that many electors, perfectly satis­
fied with the existing state of things, stay away from the 
polls on election day from mere inertness of temperament. 
It is inconceivable to us, that they would have elaborated so 
guarded a mode of amendment unless they had intended 
to have it exclusive and contrC1lling.'.' 

See Rhode Island Reports, Vol. XIV, at page 652. 

It may be suggested that the language of Article IX is merely 
permissive: that it is directory and not mandatory. The opening 
sentence of the paragraph reads: "Any specific amendment or 
amendments to the Constitution may be proposed in the Senate 
or General Assembly," etc. The whole policy of constitutional in­
terpretation is predicated upon the necessary assumption that pro­
visions of this character in the organic law are never directory, 
but always mandatory. This presumption arises ex necessitate, for 
otherwise government thus ordained would become nothing more 
(to use Mr. Lincoln's expression) than "a rope of sand." 

Cooley's Constitutional Limitations (7th Ed. p. 214) thus dis­
poses of the matter: 

"In all that we have said upon this subject, we have 
assumed the constitutional provision to be mandatory ..... 
The fact is this :-that whatever constitutional provision 
can be looked upon as directory merely, is very likely to be 
treated by the Legislature as if it is devoid even of moral 
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obligation, and to be, therefore, habituall~' disregarded. To 
say that a provision is directory, seems, ·with many persons, 
to be equivalent to saying that it is not 1aw at all. That 
this ought not to be so must be conceded; that it is not so, 
we have abundant reason and good authority for saying." 

And again, at page 114, 7th Ed.:-

"It is the proYince of an instrument of this solemn and 
permanent character to establish those fundamental maxims, 
and fix those unvarying rules by which a11 departments of 
the government must at all times shape their conduct; and 
if it descends to prescribing mere rules of order in unessen­
tial matters, it is lmYering the proper dignity of such an in­
strument, and usurping the proper province of ordinary 
legislation. We are not, therefore, to expect to find iii a 
Constitution proYisions which the people, in adopting it, 
have not regarded as of high importance, and worthy to be 
embraced in an instrument which, for a time at ]east, is to 
control alike the government and the governed, and to form 
a standard by which is to be measured the power which can 
be exercised as well by the delegate as by the soYereign 
people themselves. If directions are given respecting the 
times or modes of proceeding in which a pov.Ter should be 
exercised, there is at least a strong presumption that the 
people designed it should be exercised in that time and 
mode only; and we impute to the people a want of due ap­
preciation of the purpose and proper province of such an 
instrument, when w0 infer that such directions are given 
to any other end." 

It is not mandatory, of course, for either house of the Legis­
lature to take the initiative and propose amendments to the Con­
stitution. But if either house does propose amendments or initiates 
a course which results in the adoption of amendments, the word 
"may" is mandatory and should be interpreted to mean that the 
precise method pointed out must be pursued in effecting any p:r;,p­
posed change. 

There is another consideration bearing upon the whole problem 
which seems to me important. The Constitution as adopted in 1844 
has been twice amended in important particulars, first in 1875 and 
ag·ain in 1897. At least two ineffectual attempts have also been 
made since the year 1897 to adopt additional amendments. The 
method uniformly pursued was that prescribed in Article IX of 
the Constitution, and the propriety of a departure from that 
method seems never to have been seriously contemplated or ron­
sidered. This course of practice amounts, in m:v opinion, to a 
practical exposition of the Constitution itself, and such an inter­
pretation ought not to be ignored. Chief J ustiee Beasley, in writ-
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ing the opinion for the Supreme Court in State v. Kelsey (See 
15 Vr., at page 22) makes it clear that this principle of con­
struction may be appropriately applied not only in the interpre­
tation of statutes, but of the fundamental law as well. J quote: 

mrhe legal rule is succinctly expressed in the maxim of 
the civil ]a·w, 'cotcmpomnea cxpositio est f ortiss1:ma.' The 
doctrine has such prevalence that it is applicab1e not only 
in the exposition of statutes, but jn the interprefation of 
Constitutions of government." 

Indeed, the decision i11 State v. Kelsey was made to turn upon 
a certafo course of practice which the court held amounted to such 
practfoal exposition, and which the Chief Justice referred to as 
"1 oo strong and obstinate to he shaken or controlled." A practice 
Jong continued may be regarded as embodying a principle of con­
strncticm, and should not be recklessly disregarclef1. For further 
recognition and application of this rule see Rogers v. Godwin, 2 
Mass., 477 ;Bom·cl v. Crnnk, J Halst., 120; Galam(' v. Calame, 
JO C. ]~. Green, 547. 

Satisfying authority is not lacking in suppol't of the view I 
haYe expressed to the effect that the Constitution must be changed 
and amended by the very method prescribed by its terms, and not 
otherwise. Permit me to call your attentio11 to some of thr rases 
and text books ·which treat of the matter. 

The precise qnestim1 we are i10w considering ·was pres(mted to 
the Supreme Conrt in the Stnte of :'.\'Iassachnsets. Jn 1833 the 
House of Representati,·rs prnponmled to that tribunal two q1ws. 
tjons, viz:-

"First. ·whether if tbe Legislatm·0 shou 1d s11 hmit to th~ 
people to yote npou the expendiency of havi11g a convention 
of delegates of the p0ople for the purpose of revising or 
altering the Constitution of the commonwealth in any specj­
fied parts of the same, an<l a majority of the people voti;ng 
thereon should decide in favor thereof, could such conven­
tion holden in pursuance thereof, act upon, and propose to 
the people, amendnwnts in other parts of the Constit11tion 
not so specified?" 

"Second. (;an any speeifir and particnlar amendments 
to the Constitution be made in any other manner than that 
prescribed in tl1e ninth Artic1P of the amendments adopte<l 
in 1820 ?'' 

The answer returned to the first question was as follows: 
"Considering that the Constitution has vested no au­

thority in the Legislature, in its ordinary action, to provide 
by law for submitting to the people the expendiency of call­
ing a convention of delegates, for the purpose of revising or 
altering the Constitution of the commonwealth, it is difficult 
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io give an opi11io11 upon the que~tiou, '.vhat \rnukl be the 
power of such a convention, if called. If, hmvever, the peo­
ple should, by the terms of their vote, decide to call a con­
vention of delegates to consider the expediency of altering: 
the Constitution in some particular part thereof, we are of 
op1111on that such delegates would derive their whole au­
thority and commission from such votes, and, upon the 
general principles goyerning the delegation of power and 
authority, they wonld have no right, under such vote, to act 
upon and propose amendments in other parts of the Con­
stitution not so specified." 

It will be observed that the decision quoted denies the right of 
the T_Jegislature to provide by law for even submitting to the 
people the expediency of cal ling a convention to reyis0 or alter the 
Constitution. 

'l1o the second i11qui1·y this au:-nver was retnrued: 

mrhat under and pursuant to the existing Constitntio11. 
there is no authority given, by any reasonable constructio11 
or necessary implication, by which any specific and particu­
lar amendment or amendments of the Constitution can be 
made in any other manner than that prescribed in the 11intl1 
article of the amendments, adopted in 1820. Considering 
that previous to 1820 no moc1e was provided by the C011-
stitution for its own amendment, that no other pmver for 
that purpose than in the mode alluded to is anywhere given 
in the Constitution, by implication or othenvise, and that 
the mode thereby provided appears manifestly to have been 
carefully considered, and the power of altering the Consti­
tution thereby conferred to have been cautiously restrained. 
and guarded, we think a strong implication arises against 
the existence of an~· ot hel' powel', nuder the Constitntiou, 
for the same purposes." 

It is noteworthy that the Constitution of Massachusetts prior 
to the year 1820, like our Constitution of 1776, had in it no pro­
vision by which a change or amendment might be effected. The 
opinion of the judges turns npon the theory that· '\Yhen the Con­
stitution of Massachusetts (adopted in 1820) had engrafted into 
it a provision (practically i(1entical with onr own) as to the sub­
mission of proposed amendments, that methQ(l, and that method 
alone, should thereafter control. It was held in express terms that 
there was no power to proceed other than in the manner pointed 
out in the Constitution, and the right to effect chauges through 
the instrumentality of a COlffention was explicitly denied. The 
value of this opinion is enhanced '\vhen it is understood that it 
was unanimously given and was joined in by Justices Putnam, 
Wilde and Morton, who were regarded in their day as eminent 
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jurists, and also by Chief Justice Shaw, who has been most con­
spicuous for learning and thoroughness among the great judges 
of his own and every succeeding generation. See Opinions of 
Judges, 6 Cush., 573. 

Cooley's Constitutional Limitations, 7th Ed., p. 59, treats of the 
matter thus: 

"In the original States, and an others subsequently ad­
mitted to the Union, the pmver to amend or revise their con­
stitutions resides in the great body of the people as an or­
ganized body politic, who, being vested with ultimate sov­
ereignt.'~. and the source of all State authority, have powe1· 
to control and alter at ·will the law which they have made. 
But the people, in the legal sense, must be understood to be 
those who, by the existing Constitution, are clothed with po­
litical rights, and who, while that instrument remams, "\Yill 

be the sole organs through ·which the will of the body po­
litic can be expressed. 

But the will of the people to this end can only be ex­
pressed in the legitimate modes by which such a body politic 
can act, and ·which must either be prescribed by the Consti­
tution whose revision or amendment is sought, or by an act 
of the legislatiYe department of the State, which alone would 
be authorized to speak for the people upon this subject, and 
to point out a mode for the expression of their will in the 
absence of any provision for the mnenclment or revision 
contained in the Constit1d1·on itself." 

It vrnuld seem, according to the view thus expressed, that 
neither revision nor amendment could be accomplished except by 
the method prescribed in the organic law, unless the Constitution 
provided no method for effectuating this purpose. 

In 1883 the Senate of Rhode Island, by formal resolution, re­
quested an opinion of the Supreme Court, in regard to the "legal 
competence of the General Assembly to call a convention for a 
revision of the Constitution." The Constitution of that State at 
that time, by Article XIII, provided that mrhe General Assembly 
may propose amendments to this Constitution by the votes of a 
majority of all the members elected to each house." It further pro­
Yicled that such amendments were to be published in newspapers, 
arnl otherwise brought to the attention of the people. They must 
then be approved by the Assembly elected after such publication, 
and by a majorit.'r of both houses, after which such amendments 
·were to be submitted to the approval of the electors, and if ap­
proved by threP-fifths of the electors voting, and not otherwise, 
su~h amendments became incorporated into the Constitution. It 
is to be noted. in passing:, that the language of the Constitution 
declared that ''the Oe11eral .Assembly may propose amendments," 
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etc., dlld the judges were clearly of the opinion that this language 
was mandatory and not directory. The text of the opinion in 
dealing with the main question we are here discussing has seemed 
to me to be conclusive and convincing. Accordingly I quote at 
length: 

"-We are of the opinion that the mode provided in the 
Constitution for the amendment thereof is the only mode 
in which it can be constitutionally amended. The ordinary 
rule is that where power is given to do a thing in a particu­
lar. way, there the affirmative words, marking out the par­
ticular way, prohibit all other ways by implication, so that 
the particular way is the only way in which the power can 
be legally executed. The rule was recently recognized by 
the Supreme Court of the United States in Smith v. Stevens, 
10 ·wall. 321. There by act of Congress lands were ceded 
to Indians with power to sell them, or parts of them, in a 
particular manner, and the court held that a sale in any 
other manner, was void. The rule was likewise recently 
recognized by the English Court of Exchequer in a case 
ju which it was thus expressed: 'If authority is given ex­
pressly, though by affirmative words, upon a defined con­
dition, the expression of that condition excludes the doing 
of the act authorized under other circumstances than those 
so defined: 'Expressio unius est exclusio alterius.' North 
Stafford Steel &c. Co. v. Ward, L. R. 3 Exch. 172, 177. Cases 
to the same point might be indefinitely multiplied. 1 Kent 
Comment. 467, note cl: 1 Sugden on Powers, 258 et seq.; 
City of New Haven v. Whitney, 36 Conn. 373; District 
Township of the City of Dubuque v. The City of Dubuque, 
7 Iowa, 262. It has been claimed, indeed, that the rule, 
though applicable in the interpretation of statutes, deeds, 
wills, and other ordinary instruments, is inapplicable in the 
interpretation of a State constitution. Those who assert this 
difference, however, do not appear to have any reason to give 
for it but this, namely: that under stress of strong political 
excitement, the rule, if it exists, is pretty sure to be dis­
regarded, as past experience proves, and therefore it is 
better to conclude that it is does not exist. We do not con­
sider the reason satisfactory. The rule is simply a guide to 
the meaning of language when used in a particular way, and 
·we do not see why it is not as trustworthy a guide to the 
meaning when the language so used occurs in a State con­
stitution, as when it occurs in a statute or a will. Men do 
not put away their spontaneous and habitual modes of ex­
pressing themselves merely because they are engaged in the 
unaccustomed 'work of framing or adopting a constitution. 
In this view we are not without precedent. One of the great­
est of modern jurists, Chief Justice Shaw, was of the same 
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way of thinking, and conjointly with his associates, declared 
it to be his opinion that the Coustitntion of Massachusetts 
is constitutionally mnen<lable only as therein provided." 

rrhe Supreme Court of Iowa, in Koehler &; Lange v. H17l, while 
dealing ,,vith the general principle here involved, in a (lecision 
handed down in 1883 held: 

"Not only must a constitution be amended in the manner 
prescribed in the existing constitution, but it is competent 
for the courts, when the amendment does not relate to their 
own powers or functions, to inquire whether, in the adop­
tjon of the amendment, the provisions of the existing con­
stitution have been observed." 

S'ee 60 Iowa Reports, at page 616. 
Ju the opinion of the Supreme Court of Mississippi, in the case 

of Slate v. Powell (see 77 1\Iiss. 543) it was said: 

'arhe true view is that the Constitution, the organic law 
of the land, is paramount and supreme over Governor, Leg­
islature, and courts. When it prescribes the exact method 
in which an amendment shall be submitted, and defines 
positively the majority 11ecessary to its adoption, these are 
constitutional directions mandatory upon all departments of 
the government, and 'vithout strict compliance with which 
JJO amendment can be validly adopted." 

See also Ellingham v. Dye, 99 Northeastern Rep. p. 2, a recent 
case of interest and value, decided by the Supreme Court of 
Indiana. 

No1· is it any a11swer, in my opinion, to suggest that the pro­
posed plan of changing, amending or revising the Constitution by 
the agency of a convention may be justified by ..Article 1 of our 
C011stitution. rrhat portion of the Article which is pertinent reads 
as follows: 

"AH political power is h1here11t in the people. Govern­
ment is instituted for the protection, security and benefit of 
the people, and they have the right at all times to alter or 
reform the same, whenever the public good may require it." 

'l111e rig·hts thus expressed are not a part of goYernment. They 
are older than government. The language quoted declares these 
rights to be inherent, and they would be none the less inherent and 
retained by the people even though not specifically recognized 
in the Constitution. But these rights are to be exercised not in a 
state of nature, but in organized society, and this brings us to con­
sider the limitations which must control in the exercise of these 
rights. First of all, it is important to bear in mind that our gov­
ernment in form is not a pure democracy. In type and character­
istic it is representative. The rights of the people, whether natural 
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and whether expressed in the organic law or not, must be wrought 
ont through their cluly constituted agents. 

Mr. Justice Cooley, in his work already referred to, on Con­
stitu6onal Limitations, (p. 892), states the matter thus: 

"Although by their constitutions the people have dele­
gated the exercise of sovereign powers to the several depart­
ments, they have not thereby divested themselves of the sov­
ereignty. The goYernment which they ereate they retain in 
their own hands a power to control, so far as they have 
thought needful, and the three departments are responsible 
to and subject to be ordered, directed, changed or abolished 
by them. But this control and direction must be exercised 
jn the legitimate mode previously agreed upon. The voice 
of the people can only be of legal force when expressed in 
the times and under the conditions which they themselves 
have prescribed and pointed out by the Constitution; and if 
any attempt should be made by any portion of the people, 
however large, to interfere with the regular working of the 
agencjes of government, at any other time, or in any other 
mode, than as a 1Jowed by existing law, either constitutional 
or statutory, it would be revolutionary in character, and 
must be resisted and repressed by the officers who for the 
time being represent legitimate government." 

It seems t•lear upon theory and authority that by the institution 
0£ goyernment, the people surrender the exercise of sovereign func­
tions of government to agents chosen by themselves, who, theoreti­
cally at least, represent the supreme will of the people. It seems 
equally clear that neither these agents nor the people who have 
chosen them, may act in contravention of a constitutional mandate. 

In discussing a provision in the Constitution of the State of 
Iowa (identical with Article I, just quoted from our Constitution) 
the Supreme Court of that State, in the case alread.v cited, made 
this illuminating comment: 

"But let us consider how these rights are to be exercised 
in an organized government. The people of this State have 
adopted a Constitution ·which specifically designates the 
modes for its own amendment. But this section declares the 
people have the right at all times to alter or reform the gov­
ernment, whenever the public good may require it. If the 
people unanimously agree respecting an alteration in the 
government, there could be no trouble, for there would be 
no one to object. Suppose, however, a part of the people con­
clude that the public good requires an alteration or reforma­
tion in the government, and they set about the adoption of 
a new constitution, in a manner not authorized in the old 
one. Suppose, also, as would most likely prove to be the 
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case, that a part of the people are content with the existing 
government, and will not consent to the change, and that the 
governor, who, under the Constitution, is the 'commander-in­
chief of the militia, the army and navy of the State,' deter­
mines to maintain the existing g·overnment by force. It is 
evic1ent that the people who think the public good requires 
a change, can establish these changes only by superior force. 
If they are powerful enough to succeed, well. They will 
have altered or reformed the governme;nt. But if they are 
not powerful enough to succeed, their attempt to overthrow 
the government is treason, and they are liable to punishment 
as traitors. They have the right to alter their government1 

in a manner not recognized in the Constitution, only when 
they can maintain that rig·ht by superior force. It follows, 
then, after all, that the much boasted right claimed under 
this action, is simply the right to alter the government in 
the manner prescribed in the existing Constitution, or the 
right of reyolution, which is a right to be exercised, not 
under the Constitution, but in disregard and independently 
of it." 

One other matter deserves comment. It has been suggested in 
the public press that the calling of a Constitutional Convention 
involves a purely political question, and is therefore one which no 
settled law would control, and in respect to which the judiciary 
could assume no jurisdiction. That there are such political questions 
cannot be doubted; but that the matter before us does not present 
such a question is equally clear. The whole body of judicial opin­
ion with unanimity declares the right and affirms the duty of the 
judiciary to act whenever the legislative department or its agencies 
have violated constitutional injunctions. ·without citing numerous 
authorities to be found in other jurisdictions, we may be content, 
I think, \vith what our own courts have said upon this topic. In 
State v. Rogers, 27 Vr., 480, Chief Justice Beasley, speaking for a 
unanimous court, said: 

"When the inquiry is whether the Legislature or any 
other body or officer has violated the regulations of the Con­
stitution, it is entirely plain that the decision of that subject 
must rest exclusively with the judicial department of the 
government." 

The same question, but in a more comprehensiw form, was 
passed upon by the Court of Errors and Appeals in Bott v. Secre­
tary of State, 34 Vr., page 289. The opinion was written for the 
unanimous court by Mr. Justice Dixon. It was there held that : 

"The judicial department of the government has the 
right to consider whether the legislative department and its 
agencies have observed constitutional inj1tnctions in at-
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tempting to amend the Constitution, amd to annul thefr acts 
in case they have not done so." 

And again: 

"For the exercise of that authority (by the courts) with 
regard to an attempted amendment of the Constitution, in 
conformity with the express provisions of that instrument, 
no occasion has heretofore arisen in this State; but we per­
ceive no good reason for excluding such a case from the gen­
eral principle. If a legislative enactment, which may be 
repealed in a year, or an executive act, which affects only a 
single individual, cannot be allowed to stand if it contra­
venes the Constitution, a fortiori a change in the funda­
mental law, which is much more permanent and affects the 
whole community, should not be permitted to take place in 
violation of constitutional mandates.'' 

The Constitution is the highest expression of law, and yet it 
would be valueless if the Legislature might violate it with im­
punity. If an exclusive method of amendment is provided in the 
Constitution itself, the demands of safety and sound constitutional 
policy compel the judiciary to condemn such amendments as are 
shown to have been made in violation of the procedure fixed in the 
organic law. 

I am aware that authority may be cited in opposition to the 
general view which I have expressed upon the question you have 
propounded. Permit me to refer briefly to the few cases which 
seem to be most in conflict. Wells v. Bain, 75 Pa. St., 39, would 
seem to affirm the right to convene a constitutional convent10n 
under the contingencies here presented. The reasoning upon the 
particular matter we are now considering does not seem to me, 
however, to be convincing. Collier v. Frierson, 24 Ala., 100, ap­
pears to be wholly uncontrolling, since an examination of the Con­
~titution of Alabama discloses that by its very terms, it was per­
missible to convene a constitutional convention. Jameson in his 
work entitled "Constitutional Conventions," expresses the opinion 
that the Legislature of a State has authority to provide for calling 
a convention whenever there is no constitutional provision at all 
relating to the amendment of the fundamental law or the pro­
visions are confined to the enactnient of specific ame 1ndrnents and 
a general revision is deenied necessary. See Section 219. The 
author does not, however, cite, either in this connection or when 
dealing with the problem elsewhere in his book, any adjudicated 
cases which fairly support his conclusion. The opinion has its 
origin in the theory that the proposal and adoption of specific 
amendments and the general work of revision involve changes by 
methods which are wholly dissimilar. This is obviously true, and 
presents a detail of government which was properly controlled by 
the organic law. 
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But even though it be true that the changing of the Constitu­
tion by the adoption of specific amendments differs as to manner 
and method from that which would be pursued in the perfecting 
of a general revision, yet that circumstance in itself is inconse­
quential if the same result may be obtained by whichever method 
is employed. In other words, there ·would be some conyincing 
force in his dictum if it might be fairly said that some result 
could be wrought out by a revision, which was impossible of ac­
complishment by the adoption of specific amendments. Such, how­
eyer, (in my opinion) is not the case. The author in this con­
nection, while recognizing the authority of the maxim "expressio 
nnius," &c., already referred to, seeks to escape its force by arguing 
that what is contemplated by the medium of revision is not the 
accomplishment of the same thing, or the particular thing, sought 
by amendment, but a different thing. The soundness of this con­
clusion may well be challenged. \Vhat is the primary purpose­
"the particular thing''-sought by either revision or amendment. 
and what is the object ultimately attained, ·whichever process is 
employed~ Is it not a change or an alteration by the adding of 
new matter, or by i·ccasting or modifying the substantive recitals 
of the instrument 1 rrhe result reached in either case is the same. 
For all practical purposes amendments may equal revision, since 
revision may be accomplished by amendments. The Constitution 
has not rendered impossible the attainment by amendment or 
amendments of any particular result or object which may be de­
sired, but it has, for reasons of safety, definitely controlled the 
method by which such result or object may be effected. rrhe func­
tion of amendments is far-reaching, untrammeled, practical and 
complete. EYery article, section, paragraph, sentence and word of 
the present Constitution may be exscinded, altered or changed, 
and the whole instrument added to by appropriate amendment. 
and a series of such amendments would result in a reconstruction 
and revision of the entire instrument. All this means practical and 
complete revision. And if this be true, it would follow that the 
distinction which he makes between revision and amendment is 
artificial and illusory, rather than substantial and real, and that 
the very reason which provoked the adoption of his rule has failed~ 
and the rule, therefore, would seem to be ill-considered. 

Accordingly my conclusion upon the whole matter is that it is 
not lawful to amend or change the Constitution of this State in 
any other way than by the precise method pointed out in the 
instrument itself. 

Very truly yours, 

(Sm.NED) EDMUND vVrLSoK, 
ATTORNEY GrmERAL. 
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Jlorning Session 

(ieneral Discussion 

foc1nc1ing 
Hearing Oil the Desire of the People to Haye rrheil' 1~1nndamental 

Law Changed. 

'l111e J oiut Legis]afrve Committee appointed pursuant to Senate 
Concurrent Resolution .No. 19, passed June 15, 1942, convened in 
the Assembly Chamber in the State House at Trenton on Friday, 
~eptembcr 18, 1942, at ten-thirty o'clock A.M., for the purpose of 
liolcling a Pu9lic Hearing in connection with the Proposed Revision 
of the Xew .Ten;ey Constitution (1942) pursnant to announcement 
previously made. 

rrhe following members of the Joint Committee were present: 
Hon. Lloyd L. Schroeder (presiding), Hon. Edward J. O'Mara, 
Hon. H. Rivington Pyne, Hon. John M. Summerill Jr., Hon. Man­
fleld G. Amlicke~ Hon. Dominic A. Cavicchia and Hon. Mildred A. 
Preen. 

':rhe Chairman opened the Hearing and the Heariug proceeded 
<IS foll OWS : 

JVIR.. SCHROEDER: \Ve will° open the hearing. 
'rl1is morning 1 here \rill be more or less all open house as far 

as the provisions of the Constitution are concerned. \Ve ·will have 
an over-all hearing on the Proposed ReYision and also a hearing 011 

the desire of the people to have the fnndamental lmv changed; so 
anyone who desires to speak on an~- pro-vision of the Constitution 
or the desirability of changing the Constitution will he permitted 
to do so. 

rrhe first speaker will be Mr. John J. Goff, Chairman of the 
Committee of the Associated Pension Pnm1s of the State of Nmv 
,Jersey. Mr. Goff. 

l\fo. Gm'J": l\Ir. Chairman and Members of the Legislative Puh­
l ic Hearing Committee on Constitutional Revision. 

rrhe purpose of this brjef is to respectfu]]~' request that the 
legjslators include in the prnposed revision of the Rtate Co11stitu-
1 ion proper protection for all existing pensiou funds by establish­
ing eontractural relationship between the State of New .Jersey, its 
political subdivisions and the employees thereof. 

Tt is nnclrniahle that pensions to public employees of the State 
·Of New .Tt•rst'." nm1 its politiral suhdivjsions wrre es1c1blishecl to 

/;~1 
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regulate and to equalize the community's obligation to its em­
ployees for long and faithful service at the low rate of pay received 
by them, for comparable work in private industry, as ·well as the 
social obligation "'which has been recognized not alone by the State 
of New Jersey and many of its subdivisions but by many corpora­
tions such as the New Jersey Bell Telephone Co., Prudential Insur­
ance Co., Pubiic Service Corp., etc., which have been maintaining 
pension funds for years at no cost to the employee. But the public 
employee member of a pension fund has been paying an aYerage 
of four percent of his salary into the fund, with the one thought in 
mind that when he reached old age or was incapacitated, he will be 
compensated in a measure for remaining in public service at the 
smaller rate of pay in lieu of the higher pay in private employ­
ment. No one can dispute the fact that a very large number of 
public employees find it very difficult to meet the present cost of 
living on their salaries; it is also a fact that public employees' sal­
aries are not being increased to meet the rise in cost of living, 
such as being done in private industry. 

It might be said, and it is true, that many local public em­
ployees are not now covered by a pension fund, and they should be. 
However, this situation is being solved gradually in that local gov­
ernments in such a position are beginning to realize that it is to 
their own advantage, as well as their social obligations, to provide 
retirement plans for their employees. The wheels of government 
usually grind slowly and it is not too much to expect that with 
proper encouragement local governments will make such provisions. 

It has been said that some local plans are not financially sound; 
the fact of the matter is that even the Federal Social Security Act 
which was set up to take care of the general public employed in 
private industry in their old age is not financially sound. In fact 
that is the last thing that can be said for it. Actuaries estimate 
that the old age and survivors benefits under the present act, with­
out adoption of any liberalization, will eventually cost at least 
eleven percent of the payroll. To quote a recent issue of the 
Chicago Journal of Commerce, and their estimates are lo-w: "Stu­
dents of the problem contend that the amounts being collected 
under the Social Security program are about one-fourth of what 
should be collected; that the plan as now constituted pays enormous 
sums in bonuses at the expense of future generations; that the 
plan as a whole is inadequate not only in meeting its financial re­
quirements, but in doing what it purports to do, i.e., provide secur­
ity payments to all aged, and that it hides its true status under 
unpublished bookkeeping and high-sounding phrases. 

"On the present basis, an annual liability of $7,000,000,000.00 
eventually will have to be met, it is estimated; and there will be 
only one way to pay that, if at all, and that is through the com­
pulsion of general taxes. Not only is the situation as it now is 
shaping up a cruel hoax on a people trusting implicitly in the-
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integrity of the government, but it is a threat to the solYency of 
the 'l1reasury. At two and one-half percent, $7,000,000,000.00 
annually would service a national debt of nearly $300,000,000,-
000.00, a figure not talked of yet by even our most ardent 
spenders.'· 

I call this to the attention of the Committee to point out that 
the public employee ·will be subjected to pay his part of this tax 
for which he will receive nothing and the very people who make up 
the so-ealled taxpayers groups (and many of them receiving· very 
high salaries) will reap these benefits. Further. the public em­
ployee pays a part of the current Social Security tax every time he 
makes a purchase of anything manufactured because the employ­
er's tax is included in the selling price of the article. Again the 
so-called taxpayers groups benefit from the public employees. 

Why is it we never hear the highly-paid representatives of the 
Chambers of Commerce and the so-called taxpayers groups making 
surveys, preparing papers, appearing at hearings, etc., against 
these unjustifiable taxes the public employee has to pay~ The 
answer is a simple one; it is because they themselyes benefit from 
them. 

So it is plain that to claim that some local s~'stems are not 
financially sound is hardly a good argument to use against all pen­
sion or retirement systems being included in the Revised Constitu­
tion and that it contain a provision that will accord equal pro­
tection to all legally constituted existing pension funds of pub lie 
employees. We feel that no exceptions should be made in favor of 
any particular pension fund or funds to the exclusion of any other 
pension fund. However, we feel that new local plans should be 
established on a sound basis, and those in existence not enjoying 
soundness should be gradually put in order. If \Ye have defects in 
our systems we must and will make a sincere effort to correct 
them. 

I might point out at this time that very thing has been started 
in the County of Essex. I refer the Committee to Assembly Bill 
No. 110 of this year, which was vetoed by the Governor and a new 
bill has been prepared and is in the hands of Assemblyman Mahr 
which removes the objections, and is approved by the Board of 
Freeholders and all the employees affected. 'rhis bill (a) increases 
the amount of contributions from employees' salaries to the fund 
by sixty-six and two-thirds percent; (b) reduces and eliminates 
certain employees' benefits which exist under the present law, and 
( c) it consolidates seven existing separate systems in Essex County 
into one sound system. 

Any corrections needed can be made in local plans, but we feel 
that home rule should prevail in that all moneys should remain 
under local jurisdiction. 

If anything caused abandonment of local plans, there would be 
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no provisions for the hundreds of retired members whose actual 
existence depends upon their retirement allowance. 

Injury to, or abolishment of, local retirement funds 'rnuld be a 
serious blow to local government from the management point of 
view, since the most important public reason for establishment of 
pension funds is to increase the efficiency of the publie service. 
That result is attained by accomplishing two important objectives: 

(1) 'I1he elimination of the so-called "hidden pension system," 
through which superannuated and disabled employees arc kept on 
the payroll at full salary after they arc no longer useful, and 

(2) To attract better personnel and to reduce costly labor 
turnover by encouraging trained employees to remain in the public 
serviee. 

In public senice, unless a state of disability or superannuation 
is extremely pronounced, employees after having given many years 
of service, generally are not removed from the payroll, particularly 
if such employees do not have financial means of support, and it 
appears that most pub1ie employees fall in that category. 

In the State of Ohio, when their retirement system was inaug­
urated, there were over three hundred employees on the payroll, 
all at the higher salary levels for their respective classifications, 
who were bet\veen the ages of seventy and ninety-five years. In a 
number of cases the employees were almost totally disabled, some 
in welfare institutions actually being waited upon by other em­
ployees. It is a11 very well to say that they should not remain in 
the serviee but when there is no finaneial support, they will not he 
removed, as a general rule. \\Thile I referred to those over seventy, 
the situation exists for many under the superannuation age, par­
tien1ar1y in special serviees such as fire and police, penitentiary 
and insane institution guards, ete., 'vhere the age and physical 
fitness become vital factors in efficient service. 

rJ'lte S8COllcl objective; to attract hetter personnel and prevent 
turnover, is rnn<'h more important than is generally recognized. 
It may be said that the very future of our democratic form of gov­
ernment depends upon our solution to that problem. There is no 
way to estimate the cost of labor turnover in the public service. 
Unfortunately, far too great a pereentage of the public appears to 
view public positions as "bonuses" which should be passed around 
among the citizens, apparently completely blind to the fact that 
when a trained efficient employee is permitted to leave the service 
am1 is replaced by a new, inexperiencerl prrson, it reaehes d~tht 
i11to the poeketbook of the taxpayers. 

More important than the cost angle i~ 1 he seri<Jus long rangi~ 
result of inefficient public service. rrhe democratic form of gov­
ernment is on trial for its very life throughout the entire world, 
and we should make no mistake, it must meet the challenge and 
justify itself. Hovv mnch of the disrespect and rontempt in whfrh 
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public bodies are sometimes held is due directly to untrained and 
inefficient public servants? It behooves us to make a profession, a 
highly respected profession, if you please, of the public service. ·we 
must attract good employees to the service, and keep them after 
they are trained. \Ve cannot accomplish that result through sal­
aries alone, since public salaries are low. There will never be a 
speculatiYe opportunity to make money in the public service, hence 
that Jack must be replaced by some other factor. 

It ·would seem that the only way to raise the quality of public 
service is through security of tenure, possibility for promotion, 
periodic increments and adequate protection against disability and 
old age. 

In view of the foregoing facts, it would be manifestly unfair to 
public employees in general to give contractual agreement only 
to the two funds as recommended by the Constitutional Revision 
Commission, to the exclusion of all other legally constituted ex­
isting pension funds of public employees. 

Therefore the Committee of Associated Pension Funds of New 
.Jersey, whose affHiates embrace practically all the existing public 
employee pension funds in New Jersey of policemen, firemen, school 
teachers, municipal employees, county employees, state employees 
and employees of school clistrids, with a total membership of ap­
proximately 50,000, respectfnJly urges that the Proposed Revised 
Constitution contain a provision such as in Article V, Section VII 
of the Constitution of the State of New Y ork-"That membership 
in any pension or retirement system is of a contractual nature, tht~ 
benefits of which shall not be <1irninii-;hed or impaired.'' 

l\iR. CAVICCHIA: lVIr. Goff, I take it then that the 50,000 people 
whom you represent arc for constitutional revision in New Jersey. 

MR. GOFF: Providing a contractual agreement ·wonlcl be writte11 
into the new Constitution. 

~\fa. CAVICCHIA: Do you care to state whether they ·would be for 
revision in any other respect~ 

l\iR. GOFF': I haven't the autl10rity to say that at this time. 
J\iR. SCHROEDER: rrhank you very kindly. The next speaker 

wiiJ be Mr. Irving Abramson, President of the New ,JersPy Council, 
C. I. 0. Mr. Abramson. 

MR. AnRAJ\ISON: ].\fr. Chairman, our organization js on record 
with respect to the various changes that we feel are needed in the 
State of New Jersey. I would like to make a brief over-aH state­
ment about the whole subject matter of constitutional revision. 

lilj rst of a11, our organization is on record and believes tlw t 
the Constitution can be effectively and more democratically changt~<1 
only by a constitutional conventon. 

Second}y the Proposed ReYision of the Constitution which is 
now before your Committee, we feel falls far short of the actual 
needs of the people of the State of New .Jersey. However, there is 
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one very important aspect of the whole problem that is before you, 
Mr. Chairman, and that is this: I think we all know that there is 
some doubt on behalf of some members of the Legislature as to 
whether or not the people of New Jersey want a change in the 
Constitution. The structural changes in the Constitution are of 
historic moment; they don't come every day. I think we ought to 
be careful about any changes we make so that, if they are made, 
they are made fully and comprehensively so that they meet the 
demands of the people. I hope, therefore, Mr. Chairman, that the 
people of the State of New Jersey will be given an opportunity 
to resolYe any doubts in the Legislature's mind as to ·whether or 
not they want any changes. I am sure that once the people of 
New Jersey are given an opportunity to state whether they want 

· any changes, they will say so; they will indicate the urgent need 
for changes in the Constitution. And at the election in 1943-I 
assume that is the earliest moment-people ought to be given an 
opportunity to say whether or not they want the Revision. Once 
the mandate comes down from the people of New Jersey, I am 
sure that the Legislature will be given a more correct, a clear 
idea of what the people want and there won't be so much of a 
reluctance in getting into the realm of constitutional rev1s10n, 
which is today the most important thing the people of New 
Jersey face. 

MR. SCHROEDER: Thank you, sir. The next speaker will be 
Commissioner Spencer Miller Jr. Commissioner Miller. 

1\ilR. MILLER : As you bring to a close this notable series of 
weekly hearings on the Revision of the State Constitution which 
were begun on July 8th last, may I say as Chairman of the New 
Jersey Committee on Constitutional Convention, that the conduct 
of these hearings by your Committee has been characterized by 
an impartiality, a judicial poise and a manifest desire to hear 
all sides which has been most commendable. Your hearings have 
definitely aided the cause of public education concerning our basic 
charter. But more. You have provided a public forum for the 
consideration of the report of the Revision Commission that has 
become so indispensable that the future historans of this period 
of our constitutional history will link together your Joint Legis­
lative Hearings with this Revision Commission's report as indivisi­
ble parts of the larger whole. 

As Chairman of the Citizens Committee, I have appeared week 
after week as a proponent of constitutional revision. But I have 
appeared both as a citizen and in behalf of the organizations asso­
ciated with our committee who are also proponents. If one should 
measure the number of groups who have been represented in ad­
vocacy both for and against Revision, there would be no question 
but what the sentiment for Revision has been overwhelming. The 
weight of evidence has been clearly on the side of change. What 
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is more, the support for Revision is in no sense sectional or parti­
san or occupational. Representatives of business and labor have 
indicated their ~upport of modernizing our State Government as 
well as outstanding leaders of the bench and bar. Individual 
farm leaders have expressed to me their desire for a more modern 
government in this State. May I remind your Committee at this 
closing session that these organizations which have associated 
themselves together in our New ~Jersey Committee on Constitu­
tional Convention have by official resolution or by other declara­
tions of policy arrayed themselves in favor of the modernization 
of our frame of government. They have strongly favored constitu­
tional revision. They are more persuaded as the work of this 
Committee draws to a close that the need for Revision has been 
amply justified by all the facts. 

One of the stock arguments against any governmental refor111 
is that it is the wrong time to make a change. In general, the 
poverty of valid argument against the substance of a proposed 
reform may be measured by the emphasis put upon its alleged 
untimeliness. Ever since Revision of the New Jersey Constitution 
became an active issue as a result of the advocacy of Governor 
Edison and Senator Hendrickson two years ago, the principal 
opposition argument has been that action should be postponed 
until after the war. 

These hearings have demonstrated that there are differences 
of opinion about the details of the changes that are most needed. 
But there is a surprisingly general agreement concerning the di­
rection ~which changes should take. For example, the cumbersome 
system of courts, the practical impotence of the Governor as chief 
executive, and the over-burdening of our Legislature with annual 
elections and the power to appoint public officers find practically 
no defenders. It is generally recognized that, as Mr. Charles R. 
Erdman Jr., wrote some years ago, the New Jersey Constitution 
is a serious "barrier to governmental efficiency and economy." 

Another proposition on which practically all thoughtful citizens 
agree is that the war and reconstruction following the war will 
put unprecedented strains on our governments, federal, state and 
local. People are definitely and justifiably afraid of our capacity 
to meet effectively and without grave danger to the whole social 
order, the succession of crises which the not too remote future 
undoubtedly has in store. We can meet the dangers ahead suc­
cessfully, but we should not risk meeting them without the best 
possible tools that representative government can offer. 

It is, therefore, as clear as a demonstration in geometry that 
we had better proceed at once to correct the defects in our State 
·Constitution which are known to make government in New Jersey 
less efficient, less economical and less responsible than it can 
and should be. It is hard to escape the conclusion that those who 



738 Morning Sessfon, Septembe1· 18, 1942 

argue that we should wait until we are bedeviled by the social 
and economic aftermath of the war before improving the govern­
mental machinery with which to deal with that aftermath are guilty 
either of insincerity or of a snap-judgment which they should 
speedily revise. 

The hard future ahead is enough argument in itse1f for Re­
visjon of the New Jersey Constitution now. The fact that increas­
ing numbers of our citizens are out of the State in the armed 
forces of the country and that many of the rest of us are excep­
tionally busy in the battles of production and civilian defense, 
does not reduce in the slightest the need for this action. In the 
days of prosperity we were "too busy" making money and having 
a good time to think or to act seriously about fundamental gov­
ernmental problems. In the days of depression, we were "too 
busy" ·worrying, walking the streets and trying to make ends meet. 
The fact is ·we are always "too busy," and the opponents of change 
are always on hand to point that out. The question is not whethel' 
we have the time to do this job, but whether we can afford not 
to make the time to do it now. rrhere is nothing whatever incom­
patible between an all-out war effort and a conscientious, business­
like disposition of the unfinished business of taking the kinks out 
of the New ~Jersey Constitution. Unless the war is oYer sooner 
than we have the right to expect, the effort spent i11 finishing 
this job may be repaid many times over before the end of the 
war in more efficient operation of New Jersey Government. It is 
sheer fancy to suggest that completing· this job would take much 
of the valuable time of any considerable number of people. Most 
of the time that needs to be spent working has already been spent 
by the Hendrickson Commission on Revision of the N" ew Jersey 
Constitution, by the Joint Legislafrye Committee, and by those 
who have participated in the hearings before that committee this 
summer. All that is asked is that this Legislature between Sep­
tember 28 and October 6, pass an act putting on the NoYember 
ballot substantially this question: "Shall the 1943 Legislature be 
directed to submit a revised Constitution for adopt]on or re­
jection by the people in N o-Yember, 1943 ?" If, as we confidently 
expect, the people answer that question in the affirmative, it will 
be the duty of the next I1egislature to make any changes it may 
think wise in the Constitution proposed by the Revision Com­
mission and submit the revised document to the people a year 
hence. It should not take the Legislature or some committee of 
the Legislature any longer to refine this Constitution satisfactorily 
than is frequently taken on measures of much less public impor­
tance. That is, it should not take any longer if the members of 
the Legislature recognize that we really are in a death struggle 
for democracy which requires that partisanship and special and 
personal interests be set aside in an all-out demonstration that 
democracy is really fit to survive and worth fighting for. No per-
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son who does not recognize this has any business in the New 
Jersey Legislature or in any other place of responsibility or trust 
jn these times. 

Of course, there are and should be extensive public discussions 
of the proposed Revision. But when people discuss constitutional 
questions, they discuss the fundamental principles and proce­
dures for which we are fighting. Emphatically, discussion of these 
matters should ·not be abandoned for the duration. rrhe most 
fruitful discussions of fundamental political principles have been 
in times like these. The State of Massachusetts revised its con­
stitution by a convention during the last war. The great forma­
tive period of American political science was the Revolution and 
the critical period immediately following it. rrhe great formative 
periods in the history of English political thought and practice 
have been periods of stress and crisis. The English people today, 
despite the almost complete cessation of normal civilian activities, 
are said to be thinking and planning more seriously than they have 
for a kmg time for the improyernent of their own constitutional 
system. 

No bod~· will claim that li:f e is as disorganized in New Jersey 
today as it was during our own revolution or as it is now in Eng­
land. We have a magnificent headstart toward the formation and 
adoption of a well considered and modern basic law for the State. 
It is not necessary as it was in Massachusetts to take the time and 
1 he expense to elect and hold a special constitutional convention. 
The completion rather than the shirking of this effort wonld give 
a great lift to our own democratic morale. It would be an inspir­
]ng demonstration that democracy :;;till has its old capacity to 
strengthen itself in time of need. And the discussions of funda­
mental principles which it would entail would help us to get 
straight in our minds just what it is that we are fighting for. 

rrhe argument that we should vrnit until the "boys'' have come 
home in order to give them an opportunity to have their say in 
this Revision is utterly specious. In the first place, it assumes 
that there is a difference of opinion or interest between those in 
the service and those who are still at home concerning these funda­
mental questions. If this is so, the whole basis of our system is 
unsound, and the draft is a cruel fraud. The fact is that a 
strengthened and extended democracy is the essence of what we 
are all fighting for, both on the home front and on the overseas 
battle lines. No one would claim that we must wait until the 
boys come home before making the decisions and taking the steps 
necessary to supply them with the material and equipment re­
quired to enable them to engage the foe on favorable terms. Very 
fe-w ·will claim that we must not clnring the war make vast changes 
in our whole way of life, involving great inroads on the tradi­
Honal right~ and liherties of the individual, for the sake of ulti-
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mate victory in the battle for democracy. But the present war 
is a great deal more than a trial of arms. It is more than a mobili­
zation of industry and finance and manpower. It is a titanic strug­
gle of ideas, principles, and s:vstems. In the last analysis. it is 
a struggle for the survival of the fittest in constitutional systems. 

As Americans, we are also J erseymen, and our first line of 
defense is right here in our own State. One of the measures of the 
fitness of our American system to survive is, therefore, the fitness 
of the New Jersey Constitution to provide effective, responsible 
government in both war and peace. Since the present Constitution 
of the State has practically no defenders, it seems perfectly clear 
that democracy would be better served under a sensible re·dsion 
of that Constitution. Abraham Lincoln issued the Emancipation 
Proclamation in order to help win the Civil ·war. Lincoln's act 
had both practical and symbolic implications, in a war fought to 
vindicate certain principles of freedom and equality. It is not 
far-fetched to assert that revision of the New Jersey Constitution 
for more efficient, more economical, more responsible government 
may also be regarded as a war measure. If this is not in order 
"for the duration," what is in order? Would a new tax be in 
order? Would a new police regulation be in order? Would any 
law affecting existing rights and arrangements be in order? The 
fact of war calls, not for a cessation, but rather for an intensifica­
tion of activity for a better, more responsible government under 
a more workable Constitution. Many now in the service have taken 
an important part in the preliminary work for a Revision of the 
State Constitution, and are deeply interested in its early consum­
mation. Furthermore, under recent State and Federal legislation, 
many more of the men in the service will have an opportunity to 
vote on the revised Constitution. These men know that they will 
be confronted with grave problems when they return. No reason­
able person can doubt that they will be grateful rather than re­
sentful at any improvement that we can make in our system of 
government before they return. Finally, we are not making an 
unamendable Constitution which cannot be impro-ved, if the yoters 
at any time in the future wish to change it. 

There probably has not been a time since the last war and 
probably will not be a time for many years after this war ·when 
it would be as easy to get almost unanimous agreement among all 
elements in the community on fundamental American principles. 
If we postpone constitutional revision until then, we may be 
forced by a practical breakdown of governmental processes in a 
time of crisis to undertake Revision in the midst of a great storm 
of conflicting isms. 

We in this State are not alone in concerning ourselves with 
this problem of bringing our governmental procedures into cor­
respondence with modern ideas. 
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In a recent statement which appeared on May 28, 1942, Lnited 
States Circuit Court Judge John J. Parker said in part: 

"The all-important matter now confronting the country 
is the winning of the war. Nothing must be permitted to 
interfere in any way with the war effort; and every con­
tribution that we can make to the success of the armed 
forces of the country must be made unhesitatingly and must 
be given priority over all other matters. rrhis does not 
mean, however, that we can abandon everything except the 
pursuit of arms. If our armed forces are to be successful, 
they must be adequately supplied; and, if they are to be 
adequately supplied, civilian life must be adequately or­
ganized to that end. rrhis means not only that priYate en­
terprise must continue to function, but also that the agencies 
necessary to that functioning, to the preservation of peace 
and order and to the maintenance of morals must also con­
tinue to function, and to function with the utmost efficiency. 

Nothing is more important to this efficiency of the 
body politic, to the maintenance of peace and order or to 
the preservation of the public morale than the proper and 
efficient administration of justice in the courts; and there 
is no more important duty of the lawyer in war time than 
to see that it is so administered . . . 

A little less than two years ago the American Bar 
Association embarked upon a program for improving the 
administration of justice throughout the country. That pro­
gram has gone forward with marked success, and in almost 
every State of the Union the processes of justice have been 
speeded up and made more efficient. The coming of the 
war furnishes no reason for abandoning the program but 
an added reason carrying it forward ·with greater energy. 
To the extent that it succeeds, the processes of democracy 
will be rendered more efficient and the country will be the 
better able to cope with the problems which the war has 
brought to us. If democracy is to survive in this world 
crisis, it must be made efficient in all of its operations; 
and its efficiency in the fundamental matter of administer­
ing justice and operating the legal machinery, without 
which a democracy is incapable of functioning is primarily 
your duty and mine. Let us not fail in that duty. 

Some reforms can await the coming of peace, but any­
thing which will speed up and simplify the legal machinery 
of the country is important to national efficiency and 
morale, and should have our prompt and earnest attention 
as important to the war effort. History teaches that it is 
not in times of peace, but in times of war and crisis, when 
our way of life is shaken and we must perforce reexamine 
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the fundamentals of onr existence, that the greatest progress 
in the processes of lav,r and government are made.'' 

As I understand it, the question which you members of ·the 
Joint Legislative Committee are asking yourselves today is this. 
"Is there enough public interest in and need for Revision of the 
New Jersey Constitution to make it incumbent upon us to advise 
the Legislature to ask the people this X ovember for a definite 
answer-"Yes'~ or "l\ o" on whether or not we should proceed 
further with Revision of our State Constitution at this time?" 

As Chairman of the Ne"\v Jersey Committee on Constitutional 
Convention, I have tried in these hearings to explain the consid­
erations which unite the lnmdreds of thousands of members of 
the many statewide organizations joine(l in support of this 0ffort 
to make clemocra('Y work better in ::\ E'"\V Jersey. 

I doubt if any single civic project in the history of this State 
has ever brought together such a cross st>ction of the informed 
opinion of om peoplt>. Read the list of organizations that no\v 
urge that the people be aske(l this November to say whether or 
not they wish the 1943 T_jcgislatnre to submit a revised Constitu­
tion for their adoption or rejection a year hence. This list in­
cludes all the great organizations of labor, the great civic organi­
zations of women, the statewide taxpayers organization, the ac­
credited organizatioll of N('''" .Terse~, bnsinessmen, the two state­
wide consumer organizations, ancl numerous other civic and pro­
fessional bodies. All of these organizations have appeared before 
you in the persons of their authorized representatives to discuss 
the need for and the terms of a sonnd Hevision of the Constitution 
of this State. All are unite(1 in aski11g that the people at the 
polls this November be given the opportunity to (lecide \Vhat the 
next step shall be. 

rrhese hearings han~ give11 an i11spil'i11g: demonstration of tlic 
capacity of an lrncoercccl, nnterrified democracy to do its own 
thinking and conect its own mistakes. Of course, "the people'' 
have not swarmed this Assembly Chamber by the thousands. rr1w~T 
have acted in the best tradition of republican government in send­
ing their authorized ag·ent:-; to speak for them. The mandate is 
clear. At least R prirna faeie (·ase has been made for constitutional 
revision. rrlie time is 110"\Y hPre to ask the people to speak with 
the voice of authority at t lie po1Js. TJ1e~' ask their lawmakers to 
provide the necessary maclrinery for the expression and rr«o1·dii1~~· 
of this yoicr. Yon t-an lnm1ly do less in the Ji::d1t of these hear­
ings; the people of tl1 is Rt at(• c·o11ld JJot in reason Rsk ~'011 to do 

more. 
In conclusion. let us make one poi11t ve1-y clear. \Ve arc 1101 

m;king £01· a rnte now 011 a revised Constitntion. \Ve al'e simp!)' 
asking that the people say whether or not the T1egislatul'e should 
prepare and snbmit a i·evise<l Con~tit11tio11 after fnrther stn(l:, nncl 
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discussion. ·we kno-w that the Constitution that will ultimately 
be submitted to the people has not yet been written. We hope 
that it will contain the good provisions both of our present Con­
stitution and of the new Constitution drafted by the Hendrickson 
Commission. We hope that it will be better than either of them. 
And we are confident that the people can be trusted when the 
time comes to exercise good judgment in deciding whether or not 
to substitute it for the basic law written in 1844. 

A government which rests upon the will of the people has 
no other anchorage than the intelligence of the people. 

That is both the principle and the promise of democracy. 
We now ask you to recommend to the Legislature that they 

mbmit to the will of the people of New Jersey in November 1942 
the question of whether they wish to vote another year upon a 
mouernized State Constitution. 

l\fay I say to yon, sir, and to the members of the Joint Legisla­
tive Committee that I wish to express my very sincere apprecja­
tion for the very great courtesy which you have exte11ded to me 
personally during the course of these hearings. 

l\TR. O'MARA: Thank you, Commissioner. The next speaker on 
the registered list is }\Ir. Kirk Brown. 

MR. BRO\VN: 'rhe declaration in Article II, Paragraph 2, on 
page 35 of the Report of the Constitution Commission, (p. 933) that 
all residuary rights not in conflict with the 1·ights reserved by the 
people shall be embraced within the legislative po-wer is se1f­
c011tradictory. After the allotment of powers between the divisions 
of government and after other powers, rights and privileges have 
been prescribed or proscribed, the residuary powers are not those 
of the State but those of the people. 'rhis is plainly stated in 
amendment 9 of the Federal Constitution, one in the so-called Bi11 
of Rights, and is repeated in the present State Constitution, and 
again in the report of the Commis'lion in Paragraph 20 on page 
35 (p. 932). That statement declares that the enumeration of 
rights and privileges shall not be construed to impafr or deny 
others retained by the people. Put that alongside of the declara­
tion that the residuary rights are embraced within the legislative 
power and how can they otherwise be construed than to say that 
one is a contradiction of the other; and that being so, it woulc1 
only remain for some court guided by considerations of policy to 
decide that the legislative power 'vas paramount. 

Such an important change in the Constitution as annullinp: 
one of these ancient rights should not come in by the back do01·, 
but boldly knock at the front and enter or stay out on its merits 
and if it does enter, it can only do so by the contrary provisions 
making room ·for it by vacating the premises. As an item in the 
revision of the entire Constitution, this paragraph cannot be a11-
proved or disapproved except as the entire rescript is approvecl 
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or disapproved. Let it then stand on its O"Wn feet and be sub­
mitted to the people for ratification separately, and along with 
it an amendment to the contrary effect in which the present 
declarations of the reserved powers of the people are repeated 
and emphasized in order that the people may choose under which 
theory of State Government they will live. 

I therefore again suggest that this Paragraph 2 of Article II 
be snbmitted for ratification separately and not as a part of the 
Revision of the entire Constitution, and with it at the same time 
there be submitted the following amendment to replace Paragraph 
2 and 20 of Article I. 

All political power is inherent in the people. Government is 
instituted for the protection, security and benefit of the people 
and they have the right at all times to alter or reform it, when­
ever the public good may require it. The enumeration in this 
Constitution and its amendments of the rights and privileges of 
the people shall not be construed to impair or deny others retained 
by the people. The sovereignty of the State is a grant from the 
people. The people have the right at all times to diminish or 
extend their grants. The sovereignty of the State is limited by 
the reserved rights of the people and by those powers proscribed 
to it in this Constitution and its amendments and by those powers 
which the State has granted or shall grant to the United States. 
This Constitution is estab1ished as a safeguard of the sovereignty 
of the people and to limit and define the powers of their Govern­
ment. 
, I have another paper on the subject of clarity in the 
Constitution. 

To the Joint Legislative Committee for Ascertaining the 
Sentiment Relating to Constitutional Revision. 

Article X, Paragraph 2, page 54 of the Report, (p. 953) reads: 
"Any recital of specific functions, powers or duties in this Consti­
tution shall not be construed in any manner to restrict by implica­
tion any general functions, powers or duties of government not 
inconsistent therewith." If, as contended, the legislative power is 
unlimited, except as specifically prohibited, what is the necessity 
for this general and indefinite dedication of unspecified functions, 
powers and duties~ If Article II, Paragraph 2 is right then this 
is mere surplusage or perhaps an understudy for that Article. In 
explanation the Commission says that these provisions "are of a 
technical nature and are required by good legal practice," but 
industrious search has discovered no one who could explain this 
explanation. In any event this paragraph is one of a few details 
that mar this admirable Report but to which so much distrust is 
directed as to imperil ratification of the entire document. I sug­
gest that this paragraph with Article II, Paragraph 2 be presented 
as a separate amendment at a future time. 
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Some of these objectionable details arouse opposition that 
probably could be put at rest by a revision of their language; 
the Convention of 1787 appointed a Committee on Style and Ar­
rangement for this purpose. I suggest that such a Committee be 
set up by asking the President of Princeton University to designate 
one member and the President of Rutgers a second and these two 
a third. -While such a committee cannot be expected to perform 
miracles of phraseology yet, working ·with more deliberation than 
was possible for the Commission or -will be for the Legislature, 
it can doubtless clear up many moot points and forestall future 
interpretations by the courts and, of greater present importance, 
improve the prospects for ratification. 

The necessity for elarity of meaning in a Constitution is ap­
parent. Interpretations by the judicial, executive and legislative 
powers necessitated by lack of definition tend to become perma­
nent and when of a contrary meaning to the original, the will of 
the people is denied and the democratic principle annulled. Brevity 
in a Constitution is a desirable property but it should never be 
employed at the expense of meaning, sense or import. Meaning 
should be preserve(1 at all cost of brevity and literary style. A 
notable example of the contrary was the eighteenth amendment of 
the Federal Constitution; its lack of definition of the phrase "in­
toxicating liquors" led to interpretation by statute wholly beyond 
the scope of its language and its intent and ultimately to its annul­
ment after a saturnalia of crime theretofore unequa1led in this 
country. If a definition of that phrase could be put in a statute 
it should have been possible to put it in the Constitution. The 
sixteenth Federal amendment is another example of indefiniteness. 
This has given rise to fantastic interpretations of the term 
"income" by statute and executive acts, and again the general wel­
fare clause and court interpretations of "interstate commerce." 
Evidence that such a committee can find work to justify it can 
be found in Article II, Paragraph 3 on page 35 of the Report, 
(p. 933) which reads, "The exercise of any pmvers or discharge of 
any responsibilities of a legislative or executive character by ad­
ministrative agencies shall be limited to the effectuation of declared 
general standards or principles set forth by law and, to the extent 
that private rights are affected or privileges conferred or with­
held, shall conform to established and published practices and 
procedures which, so far as practicable, shall be of uniform char­
acter.'' This deals with a growth in the anatomy of g·overnment 
of tremendous importance; its language should be of the clearest 
to guide and control these administrative agencies or it may \ve1l 
prove to be a charter to sail the seas of power unchecked. 

Article III, Section VII, Paragraph 9 on page 41 of the Report, 
(p. 939) is another candidate for such a Committee's labors. 
This provision that the Legislature shall not pass any private, 



746 111orning Session, September 18, 1942 

special or local Jaws in certain enumerated cases is m the old 
Constitution and the people's representatives have made a farce 
of it because of a lack of definition of the words "private, special 
or local." Ridiculous categories of counties and cities have been 
set up in the acts to make their application seem of a general 
character. Thus in the last two sessions bills have born these 
descriptions. Counties having a population between 25 and 45 
thousand, 45 and 90, 60 and 70, 90 and 150, 120 and 130, 205 
and 500 and 250 and 500 thousand. Having a population of more 
than 195 thousand and less than 25, 40 and 175 thousand and 
counties bordering on the Atlantic Ocean. Cities of less than 12 
thousand and operating under Chapter 108, Title 40 of the Revised 
Statutes. Municipalities having a population between 5 and 10 
thousand and owning and operating water plants and systems, 
sewage disposal plants and systems, eleetric light and pO\ver plants 
and systems. Many of these descriptions or categories, as they are 
meant to do, fit only one county, or city. 

The purposes of these bills covers salaries of teachers, count~r 
eonrt criers, sergrants-at-arms, mayors and commissioners, clerks 
of district courts. ('levator operators in county buildings, tenure 
of office, duty of court c1·iers. hours of labor of uniformed em­
ployees, exemption from a law, term of morgue keepers, to increase 
the number of constables, pensions for widO\vs of employees of 
county clerks and pensions for widows of county book-binders. 

rrhus for 98 years the legis1atiye pO\ver not content with its 
broad powers, much greater than those of Congress, has ignored 
this provision of the people's Ja\v and gradually encroached upon 
the proper field of local government till there is little left of home 
rule and mandatory spending laws are impose<l without end. All 
for Jack of a definition. 

Such changes in the Report as I haYe advocated have been 
made with the purpose of making it more acceptable. Criticism 
has always been constructive. No objection has been made with­
out a corresponding proposal for a remedy with one exception 
and in that ease no remedy js possible. A desire not to be classed 
as an objector per se calls for a further reference to that instance. 

rrhe Commission says in its lucid "Statement of Transmittal" 
that ''as an instrument of goYernment the Constitution allocates 
authority, and defines pO\vers." Consider Paragraph 7 of Article 
III, Section VI on page 39. (p. 937) in the light of that statement. 
To whom is authority :-11located? ·why, to any little pip-squeak 
in ·w ashington who may issue a "Federal administrative rule or 
regulation." How is the power defined? It isn't. \¥ho can define 
the power of a Federal administrative agency that has not even 
been created by Congress and which can arrogate all the power it 
needs or have it presented by presidential decree. In giving to 
the Legislature the power to make an>r Federal rule or regulation 
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the law of New Jersey without disclosing it the Commission has 
strayed afar from ·its own definition of a Constitution. Can the 
legislative power be entrusted with such a broad charter? What 
has it done in a similar case? I10ok at chapters 20 and 211 of the 
lJaws of 1938 for the setting np by a municipality of a corpora­
tion known as a local housing authority. 'rhe furtive character of 
these acts is apparent in the provision for secrecy about public 
business and for the hurried creation of a body, having· powers 
independent of control by State or city, by (I quote the language 
verbatim) a "resolution voted at a meeting at which it is intro­
duced and taking effect immediately without being laid over or 
published or posted." I have a photostat of a letter from the 
counsel of the State Housing Authority stating that these acts 
were prepared by "the legal staff at vVashington" and democratic 
Congressman Gore of 'l1ennessee said of this legislation, "the United 
Rtates Housing· Authority is guilty of disseminating the most 
reprehensible, misleading information." If that requirement of a 
J~cderal act could be put on the statute books of New Jersey by 
a subservient Legislature what would another Legislature do with 
these wide thrown gates? Do not tell us it cannot happen here. 
It has happened. "In questions of power,'' wrote ~Tefferson, "let 
110 more be heard of confidence in man, but bind him llown frmn 
mischief by the chains of the Constitution.'~ 

If the possibilities of that paragraph for secrecy, nullification 
su tTender of the State's rights, surrender of authority by legisla­
tors to Federal office holders, and having as its source some anony­
mons authors far removed from responsibility to the people, is 
given to the legislative pmver and if the eight votes in the Senate 
r<'iain their power to throttle the will of the people, democracy 
will be dead in New tTersey. New Jersey can make its own laws. 
rrhere is no place in America for secret legislation. That paragraph 
should be withdrawn and its g·enesis fn1ly disclosed. 

\V"ith the elimination of thjs ParagTaph 7 and the deferment 
of a few others which are not co-ordinated with the several general 
plans embodied in the Report and which by their elision will, 
therefore, not affect it otherwise, there will be removed a source 
of opposition that would gravely endanger ratification. These 
ehanges which I have proposed are not to be taken as opposition 
to the Report as a whole; on the contrary I think the Commission 
did a splendid job with these exceptions and hope to see its life 
continued and that the Legislature will authorize putting on the 
ballot at the genera] election in November next the question:­
Sha1l a Revision of the State Constitution be Submitted for 
Ratification? 

JYIR. CAvrccmA: :l\Ir. Br°'v11, may I ask you this: Do you be­
lieve with me that the sovereign power of the people is a con­
tim1 ing powed 
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MR. BRm"'N: I believe it is. I believe sovereignty resides in 
the people, not in the persons. 

MR. CAVICCHIA: Well then, how can you justify your interpre­
tation of that clause relating to the residuary power, as a curtail­
ment of the sovereign power of the people? 

l\fa. BRow~:: I don't sav it is. I sav it is a direct contradiction 
of the other provision in the Constitution. 

::\IR. CAVICCHIA: 'Well, it can't-

1\IR.. BRmvN: One of them is wrong. 

l\!JR. CAVICCHIA: I understood you to say that your interpreta­
tion of that clause is that it is contrary to the political power of 
the people enunciated in the Bill of Rights. Is that right? 

lVfR. BROWN: Let me read it again. I think that will clear it up. 
l\In. CAVICCHIA: Just read it briefly, just that portion please, 

Mr. Hrmvn. 
l\IR. BROWN: rrlrn declaration in Article II, Paragraph 2 on 

page 35 of the Report, (p. 933) that all residuary rights not in 
conftiet ·with the rights reserved by the people shall be embraced 
within the legislatiYe power is self-contradictory. After the allot­
ment of powers between the divisions of Government and after 
other powers, rights and privileges haw been prescribed or 
pros(·ribed, the residuary powers are not those of the State, but 
those of the people. Now after all, those are defined in the Con­
stitution, the you shall and you shall nots, and the allotment of 
pmvers of the judiciary and the executive department. That is 
what I mean by the residuary rights. Those are claimed to be 
that of the Legislature. 

MR. CAVICCHIA: How can they be otherwise, Mr. Brown? 
Doesn't the Legislature have plenary powers? 

l\fn. BROWN: A reading of the Constitution \rnuld show that 
it has. My point is that it is in contradiction to this other declara­
tion. ·why have two contradictory declarations in your Con­
stitution? 

l\iR. CAVICCHIA: I don't think they are contradictory. That is 
the point I make. One relates to the sovereign power of the 
people as a people. The other relates to residuary powers of the 
Government as the outward expression of the people. 

l\In. BROWN: Suppose somebody should present an amendment 
to the Constitution declaring that certain rights are those of the 
people? The answer vrnuld be, the Leg-islature already possesses it, 
wouldn't it? The people can't impart any other rights rather than 
the J_,egisJature because the Legislature possesses the whole field of 
residuary rights. 

l\1R. CAVICCHIA: Insofar as Government goes, that is true. 
Mn. BRmvx: That is a limitation on the sovereignty of the 

people. 
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MR. CAVICCHIA: Absolutely not. I think that is where our 
great question lies here, that people fail to distinguish between 
the political power that inheres in the people throughout the ages 
and the powers of Government as they are defined or distributed 
in the instrument of Government which the people set up. I think 
a clear understanding of these fundamentals rests entirely on an 
understanding of the one and the other. 

MR. BROWN: What is left of the peoples' rights-nothing but 
the povver to amend the Constitution. 

l\TR. CAVICCHIA: ·what is left in the people is the power to 
overthrmv the Government, to alter and to reform as the public 
good may require, notwithstanding any provision in the Con­
stitution. I contend that there can never be included in a Con­
stitution any provision which attempts to limit the continuing· 
political power which inheres in the people throughout the ages. 

i\IR. SCHROEDER : Are there any other questions'? 

:\IR. CAVICCHIA: That is all. 
l\fa. BROWN : May I just answer that? I cite the Federal Con­

stitution as an instance of that very thing. 
MR. SCHROEDER: The next speaker will be Dr. Eugene Greider, 

Chairman of the Good .Government Council of the State of New 
Jersey. 

lVIR. GREIDER: l\Ir. Chairman and Members of the Committee: 

My purpose is to speak very briefly this morning 011 what I 
think is the idea most important for our consicleratiou just at 
this moment. Questions of substance I think haYe been well can­
vassed and will be well canvassed again if the question is submitted 
to the people in November, as I believe that it ought to be, and if 
they authorize the Legislature, as I believe they 'Nill, to present a 
revised Constitution. 

I am speaking for the Good Government Council of New 
Jersey, although the ideas that I have to express I think could 
stand on their own merits. It is customary, however, to try to 
convince the Legislative Committee that one represents a great 
many other people. The Good Government Council has been in 
existence for about seven and one-half years. It is composed of 
twenty-six civic, professional and business organizations state­
wida in character. The principal interest of the Council has been 
to make itself and keep itself a true cross section of informed 
publi1·. opinion by constituting its membership in a representative 
fashion and by studying the questions regarding which it takes 
a position. It has limited itself specifically to one field, the matter 
of fiscal and administrative organization and procedure in State 
and local government. The Council has ad ·rncatecl specifically re­
organization measures: one, a fiscal control act which would cen­
tralize the management of State finances under the Governor's con-
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trol in a rational State Department o.f Finance, and at other times 
a more comprehensive reorganization as to subject matter. 'J1}1ere­
fore, we are particularly interested in that part and we think that 
the draft of a Constitution submitted by the Commission was ex­
cellent on that point, although, like all the rest, we might make 
some reservation of detail. 

The thing that \Ye are really here to talk. about this morning·, 
however, is the question of whether the question ought to be sub­
mitted at the November election for the peoples' consideration. 
And although it has been 1·ead here many times before, the point 
rests so firmly on the ~ection that I am about to read from our 
present Constitution that you will forgive me if I reacl it again. 
Article I, Paragraph 2: "All political power is inherent in the 
people. Government is instituted for the pi·oteetion, security, and 
benefit of the people, and they liave the right at all times to alter 
or reform the same, whenever the public good may require it." That 
is the New Jersey Constitution. That is the highest authority 
under ·which you ladies and gentlemen of the Committee and all 
members of the IJegislature, both houses, operate. A Constitution 
that has been in existence and in effect for ninety-eight years \vith­
out tlte question ever having been asked of the people whether 
they so desire to have it revised, without the opportunity ever 
having been given to the possessors of the inherent political power 
to say that they desire to have a Revision, seems to me an ana­
chronism. How can a member of the Legislature, if the mere ques­
tion is submitted to him, in the case of a Constitution that has 
lasted over a generation, much less ninety-eight years, and partic­
ularly a series of generations in \vhich so many chang·es in the 
d1aruC'.ter of public management and tlte te(•lmiques of manage­
ment have been developed in industr~\' aud in onr society generally 
--hm;i,1 can any legislator arrive at any other conclusion than the 
conclusion that since under the Constitution of New Jersey the 
people do have the inherent power to change their Constitution, 
the question ought at the earliest moment, at the first opportunity, 
to be submitted to them? It so happens that you are the particular· 
µeople and this I.1egislature is the particular Legislature in office 
at the time \Vhen that question has crystallized and been presented 
definiteJy to you. The buck has been passed to the Legislature, 
which, I think, is where it belongs. If the Legislatnre believes 
that its authorization comes from the people, I don't see how they 
can do anything except ask the people whether they desire to have 
a Revision, without raising at this time any questions of the form 
which that Revision ought to take. If they pass upon that question 
at a particular election and on the same day they are choosing a 
Legislature, you know and the people kno\Y who the men and 
women are \vho will propose that Revision, and furthermore in the 
succeeding year following the election there will be an opportunity 
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to rejeet that Hevision if it is not a satisfactory Revision. Anyone 
who might have fear as to improper or unwise changes that might 
be made, that argument is just eliminated by the faet that this 
is only a preliminary to the actual Revision of the Constitution. 

I would like to meet one issue that has been raised so many 
times that it ought to be met as many times as possible, that is 
the question of whether \Ye ought to improve our Government 
while the boys are away. Do we carry on ordinary legislation 
while the boys are away? If that argument is sound then the 
I_Jegis]ature should only meet and approve the budget; it shouldn't 
raise any taxes; it shouldn't lower any taxes; it shoulcl just take 
the estimates of reYemrns anticipated under the taxes as they were 
before the ·war, pass a budget in accordance with that situation 
and go home. \Ve must carry 011 the public business. As a matter 
of fact, while the boys are away it is our partfoular duty to carry 
on the public business in the light of the conditions that exist 
while they are away, and as effectively as possible to support what 
they are doing for the country. l~nder wartime conditions circum­
staiu·es are different at home and we necessarily have to meet those 
changing circumstances with legislation, despite the fact that the 
boys are away. All I think that anyone has proposed is that the 
Constitntion should be revised in such a ·way as to give effect 
under modern circumstances to the purposes of the Constitution 
that we now have. Those purposes, I think, lulYe been lost. The 
Constitution says the Governor shall be the chief executive, but 
the Governor ean't hr thr chief executive un1ess we give him the 
tools of management. the tools of modern management. And. to 
really give effect to the intentions of the Constitution without 
changing the form of our GoYernment, the division into the legis­
lative, executive and judicial, but by organizing each of those 
branches to actually and eff eetively function under the circum­
stances that now exist. it seems to me that we are doing only 
the least that the boys who are away could ask and demand of 
ns in order that our Government may effectively and with due 
economies discharge its duties to them as well as to the people 
back home. 

MR. SCHROEDER: The next speaker will be Mr. Kenneth Robbie, 
the Executive Vice-President of the Chamber of Commerce of New 
Brunswick. lVIr. Robbie. 

MR. HoBBIE: Mr. Chairman and Members of the Committee: 
The New Brunswick Chamber of Commerce desires to be re­

corded as in favor of the Revision of the State Constitution along 
the lines proposed. 

]\fa. SCHROEDER: The next speaker will be Mr. Russell Watson, 
representing the Kew Jersey State Chamber of Commerce. 

MR. vVATSON: Mr. Chairman, Miss Brown told me a few min­
utes ago that she desires to make a short statement rinCl J gladly 
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waive my place to her if I may follow her, if that has the Com­
mittee's approval. 

lVIR. SCHROEDER: Surely, 've will be very glad to hear l\Iiss 
Brown. 

Mrns BROW~: ::.\Iembers of the Committee: The Nevv .rersey 
Education Association has been represented at all of the legisla­
tive hearings on constitutional revision, and from the discussions 
at these hearings and a study of the provisions of the Constitu­
tion, it is convinced that many changes can be made in our funda­
mental 1aw to make it better serve the needs of our Goyermnent 
today .. 

The Executive Committee of the New Jersey Education ~\sso­
ciation favors a Revision of the Constitution of the State of Kew 
.Jersey, and believes that the citizenry of the State should be giwn 
opportunity to determine by the ballot whether the Constitution 
should be revised. The membership of the New Jersey Education 
Association is 28,000. I thank yon. 

l\fa. SCHROEDER: .Mr. -w atson. 

MR. vV ATSON: Mr. Chairman and Members of the Committee: 
In behalf of the New Jersey State Chamber of Commerce at 

this final session of the Committee we desire to address ourselves 
to that clause of the resolution directing the Committee to ascer­
tain the sentiment of the people of the State as to whether or not 
they desire the fundamental law of the State to be changed, or 
in other words, shall the New Jersey Legis1ature consult the peo­
ple concerning the timeliness of the proposal that the Constitution 
be revised. 

The New Jersey State Chamber of Commerce is strong1y of 
the opinion that the time is opportune for definite consideration 
of the Proposed Revision of the Constitution. This view is based 
upon the developments of the hearings held by this Committee 
at which each of the articles of the proposed revisions was sub­
jected to critical analysis. \Ve rest that view upon the record 
which we would like at this time to review briefly. 

Before doing so, may I express the commendation and thanks 
of the State Chamber to the members of the Legislative Committee 
for the patience and intelligence with which they have listened 
to the expression of a variety of views concerning the proposed 
revision. The Committee has displayed a high sense of public duty 
by its close application to this complex, difficult and important 
subject during the summer season. For myself, I thank the Com­
mittee for the courtesy and impartiality with which the hearings 
have been conducted. 

The question before the Committee and the Legislature is the 
simple one-shall the Legislature at this time request a mandate 
from the people at the coming general election to submit a revised 
Constitution to referendum at the general election of November 
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1943? Should the referendum vote be in the negative, further 
consideration of the subject will be ended for the time being. Should 
the vote be in the affirmative, the Legislature will then have the 
responsibility of framing a revised Constitution to be submitted to 
the people in November 1943. It could submit the draft proposed 
by the Revision Commission as is or with such amendments or 
supplements as it might see fit to make or it might submit an 
original draft of its own devising. It should be clearly under· 
stood by the public that the immediate question to be determined 
is not what kind of Revision shall be submitted to referendum, 
but whether the people desire the Legislature to submit a Revision 
of its drafting for their consideration at this time. 

The hearings have developed a remarkable situation whicn 
clearly demonstrates that the Proposal is opportune. The Revision 
proposed by the Revision Commission is approved by the New 
Jersey State Chamber of Commerce with certain clarifying 
changes. It is also approved by the Committee for Constitutional 
Convention, the American Federation of Labor, the Committee 
for Industrial Organization, the New Jersey Taxpayers Associa­
tion, the New Jersey Real Estate Boards, the Bergen County 
Chamber of Commerce, the New Jersey Teachers' Association, the 
New Jersey League of Women Voters, the Federated Women's 
Club of New Jersey, Mr. Spencer Miller Jr., the State Highway 
Commissioner, Mr. Homer C. Zink, the Comptroller, Mr. Robert 
C. Hendrickson, the State Treasurer, who is Chairman of the Re­
vision Commission. True it is that many of these organizations and 
officials have argued for provisions outside the scope of the pro­
posed revision, but it is a fact that without exception they have 
declared themselves as favoring the draft now under consideration 
if the Legislature should decide against the additional provisions 
respectively suggested by them. Many in this group have been 
classified as modificationists, but they made it clear that they 
would favor the adoption of the Revision Commission's draft if 
their proposed modifications were not acceptable. 

Almost all of the members of the Bar who spoke yesterday 
when Article V was under consideration agreed that some kind 
of revision of the Judicial Article is imperative. Many advocated 
the proposed Article V; others preferred some different scheme or 
degree of revision of the judicial system. 

Only the New Jersey Association of Manufacturers expressed 
outright opposition during the scheduled hearings, and even it, 
notwithstanding that its spokesman has registered at each hearing 
as an opponent and has spoken in opposition to the major changes 
proposed, has declared that it is not in opposition, to the bewilder­
ment of everybody else concerned. Its expressed opposition, as we 
understand it, is not final, but is merely tentative, argumentative 
and exploratory and the Association's final position will be taken 



754 Morning Scssfon, Septeniber 18, 1942 

if, when, and as the Legislature submits its draft of a rev1s10n 
to a referendum. It will be some time before we know whether 
"Bar kis is willin'." 

On the record, therefore, if the Committee is to be guided by 
public opinion as expressed at the hearings, it is impossible to 
understand how the Legislature can in good conscience and with 
good grace refuse to put the question on the ballot at this time 
without violating the fundamental principle of democracy that 
the people rule. 

We are not so mi in as to brl ien• that the Manufacturers 
Association is the only opponent. We fear that powerful opposi­
tion has been exerting itself in secret behind the scenes and that 
it will continue to do so. We confidently express the hope and 
belief that this Committee and the Legislature will disregard the 
arguments aml persuasion of those who lack the courage to exprE'ss 
their views publicly at the appointed time and place. 

The opposition arguments have been unpersuasive. In part, 
they have been trivial: Typical are the objections that the tit1c 
of Article IV, "Executive and Administration," is redundant; the 
sug·gestion that Artic·le IV, Section III, Paragraph 8 might pre­
vent the payment for overtime of stenographers employed by the 
State; the contention that Article VII, Paragraph 4 which consists 
of one sentence containing 131 words should be broken np into 
short s<>ntcnces. In part, they have been impracticable; for i11-

stance,. the contention that all decisions of administrative bodies 
should be approved by the Legislature as a law is passed 'vhich 
would require the approval by legislative enactment of every order 
of the Board of Public Utility Commissioners fixing a rate; tlw 
objection that the Governor should not have the right to remove 
public officers for cause after hearing and that the public officers 
should be removable only by impeachment, which would perpetuate 
the technical difficulties which protect corrupt and inefficient pub­
lic offieers. Some haYe been based upon ignorance. For example, 
the confident statement that there is no confusion in State fisea1 
aceounts growing out of dedicated funds and the accounting 
method based upon two budgets a11d different fiscal years; the 
objection to the proposed requirement of Article VII, Paragraph 8 
that any State debt hereafter authorized be evidenced by serial 
bonds, vd1ich ignores the fact that for many years municipal 
bonds, which aggregate seven or eight times the State debt, have 
been Ernited to serial bonds with advantage. One was comical. 
When the statement 'rns made that grievous injustice is worked 
in the shadowy 'border zone behveen the law and equity jurisdic­
tions in which it is necessary to resort to both courts in order to 
obtain a decision, the reply was made that there are only about 
140 such cases each year. Laying aside the obvious comment that 
the source and authority of the figure was never disclosed, this 
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answer is akin to the declaration that while it would be a heinous 
offense for me to punch the Chairman of this Committee on the 
nose ten times, it would be all right to punch him once. One was 
born of defeatism, the statement that "You cannot run a democ­
racy upon an efficient businesslike basis," implying that we should 
rest content with inefficiency and extravagance and sometimes 
worse in our State government and like it wjthout striving for 
improvement. 

Leaving such amusing and inconsequential trivialities which 
have featured the opposition, ·we briefly summarize the major 
points which were emphasized in the hearings, omitting reference, 
for brevity's sake, to other relatively minor, but nevertheless im­
portant considerations. 

If you believe that the present legislative pr9cedure with its 
delay, unduly protracted discussion, procrastination, lack of defi­
nite program, unseemingly rnaneuverings for gubernatorial and 
legislative appointments, unnecessarily prolific production of laws, 
underpay of members and lobbying abuses, is the best system that 
can be devised, you will favor the present Constitution. If, on 
the other hand, you belieye that without diminishing the power 
or authority of the Legislature, its procedure should be expedited 
and improved, its decisions shou1d be made ju public session, its 
members should be adequately paid, its integrity should be pre­
served, it should have a thoughtfully prepared legislative program 
and that lobbying shouJd be regulated, you wi11 favor the prnposed 
Article III. 

If you believe in decentralized, irresponsible government by 90 
autonomous, independent commissions, commiRsioners, boards and 
agencies accountable to no one, you will favor the present system 
of extravagant, inefficient and unsupervised management of the 
executive business of the Rtate. If, on the other hand, you believe 
that the executive braneh 0£ the government should be adminis­
tered by a Governor who is a Governor in fact as well as in name 
with complete pmver and authority and charged with complete re­
sponsibility, but subject to adequate restraint and control by the 
f_iegislature, and if you belieYe that it is the essence of democracy 
that government can function with adequacy and jntegrity and 
in the public interest only if it have correspondingly broad power 
exercised subject to the approval and will of the electorate, you 
win favor Article IV. 

If you believe in the present judicial system with its court of 
last resort composed of part-time judges whose work is interfered 
with by other essential judicial duties, its complex, cumbersome 
and unwieldJy structure, its various subdivisions with their con­
current and overlapping jurisdictions giving rise to doubtful ques­
tions of procedure not related to substantive rights, its too 1mm­
erous and too costly appeals, its lack of an administrative head 
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and administrative control and direction, you will favor the pres­
ent Constitution. If you believe that any gloup of judges, no mat­
ter how learned and conscientious, could administer impartially, 
economically and efficiently New Jersey's complicated, archaic and 
creaky judicial machine, you will favor the status quo. If, on the 
other hand, you believe that the present judicial system should be 
simplified, that conflicting judicial duties should be eliminated, 
that the court system should be unified and directed by a reason­
able administrative head, that the selection of experienced and in­
dependent judges should be insured, and that speedy trials should 
be provided with usually only one and in major cases only two, 
but prompt, appeals, you will favor Article V. If you believe that 
the pledge of the last Republican Convention that our judicial 
system be structurally modernized and the processes of justice 
be made quicker, less costly and more effective should be redeemed, 
you will favor Article V or something substantially like it. 

I listened \Yith interest to my friend, Mr. Goff. If you believe 
that the rights of honest and conscientious employees under the 
State pension and retirement systems should be uncertain and in­
secure, but that the positions of dishonest and incompetent public 
employees shall be certain and secure because of the restricted 
power of the New Jersey Legislature to investigate State and local 
governments and officials which is much narrower by judicial 
construction than the investigatory power of the United States 
Congress and the Legislatures of nearly all other states, you will 
stand by the present Constitution. If on the other hand, you 
believe that honest and conscientious public employees should be 
protected by a strong civil service clause embodied in the organic 
law and that their rights under the State pension and retirement 
systems should rest upon a contractual obligation by the State 
likewise embodied in the organic law and that the Legislature 
should have the power to investigate the fide1ity of any public offi­
cer or employee and the performance of any public office, employ­
ment or trust and thereby to uphold and preserve the integrity 
of State and local government, you will favor Article VI. If pub­
lic employees themselYes are satisfied ·with their present low scale 
of compensation, they ·will resist any change. If, on the other hand, 
they believe with us that more efficient organization and opera­
tion, which would be possible under the proposed revision, would 
eliminate duplicated and unnecessary services and thereby pro­
vide more adequate compensation to those who would carry on 
under the new system, they will favor this Proposal. 

Now, Mr. Goff said that the provision for contractual pension 
rights should be extended to all pension systems. We said when 
that was under discussion that only actuarially sound systems 
should be encompassed. He said that new, sound systems should 
be admitted and the present systems should be put in the path of 
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soundness and admitted, and we would agree to that if responsible 
provision for soundness were made. Whether they should be under 
State or local management is a detail; but, however, local govern­
ment is supervised by the State. Why shouldn't local pension sys­
tems be supervised by the State? There is no difference between 
Mr. Goff and us in that respect I think. 

If you think that the State's finances are best managed by the 
present method by which certain dedicated revenues are appro­
priated to certain designated objects and purposes regardless of the 
extent of the State's fiscal resources or its needs, with its two sep­
arate unreconcilable budgets with their varying fiscal years, you 
will favor what is. If you are proud of the uncertainty and con­
fusion in State· finances which is a matter of recent historical fact, 
you ·will rest upon your oars. If you believe that the State should 
haw a score of unrelated appropriation bills, you will stand where 
you are. If, on the other hand, you believe that all of the State's 
funds should be appropriated by one appropriation bill accord­
ing to the supply and the need and pursuant to one inclusive bud­
get, yon will favor Article VII. 

Particularly business men should consider whether any private 
business could be successfully conducted if the amount realized 
from the sale of one product were irrevocably dedicated to general 
advertising, if the amount realized from the sale of another prod­
uct were likewise dedicated to the payment of executive salaries 
and if the corporation kept two sets of books upon different fiscal 
years, one set for executive management and sales promotion and 
another set for manufacture and production. If they think that any 
business, public or private, could be satisfactorily conducted by 
any such crazy and ridiculous system of finance and accounting, 
they will continue their attitude of opposition. If they believe 
that public business can be better administered by the same ac­
counting and financial methods which they employ in their private 
businesses, they will favor the proposed Article VII. 

If the method of revision proposed by the Revision Commission 
be questioned, the answer is simple and direct. The proposed 
method is precisely like the constitutional convention method of 
revision in legal principle. Both rest upon Paragraph 2 of Article 
I which provides: 

"All political power is inherent in the people. Govern­
ment is instituted for the protection, security and benefit 
of the people, and they have the right at all times to alter 
or reform the same, whenever the public good may re­
quire it." 

Adverse opinions and dicta of years ago of Attorneys-General 
and Judges and writers which are frequently quoted have lost 
what little persuasiveness they had. They rest in large measure 
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upon opinions of the Massachusetts and Rhode Island courts. 'rime 
has swept away these arguments. Notwithstanding the cited 
opinion of the Massachusetts court, Massachusetts has held two 
constitutional conventions; the cited opinion of the Rhode Island 
court has since been reversed; the State of Pennsylvania by judi­
cial decision and by actual practice has recognized the validity of 
the constitutional convention method; yet the Massachusetts Con­
stitution contained a provision like our Article IX and the Rhode 
Island and Pennsylvania Constitutions contained similar provi­
sions. 'rhe argument that Article IX presents the only available 
method of amendment or revision falls flat before the judicial de­
cisions of these states. Textbook writers unanimously endorse the 
constitutionality of the constitutional convention method, notwith­
standing a provision such as our Article IX. 

Those who argue that Article IX is the only method, oppose 
the weight of judicial opinion, the thinking of text ·writers and 
generally accepted practice. They assert that a small group of 
men who assembled in 1844 possessed the authority, the omnisci­
ence and the prescience to lay down an adequate pattern of law 
and government that could endure through a century of unprece­
dented economic, industrial, social and political change. They as­
sert that the dead may dictate the lives of the living. They deny 
the plain meaning of the plain language of the present Constitu­
tion. They deny that all political power is inherent in the people, 
that government is instituted for the protection, security and bene­
fit of the people, and that the people have the right at all times 
to alter or reform the same, whenever the public good may re­
quire it. 

The foregoing summarizes the reasons why the New Jersey 
State Chamber of Commerce advocates the adoption of the pro­
posed revision or something substantially like it at this time. 
There are provisions in it which we would change. vVe recognize 
that no one group could possibly agree upon the precise provisions 
and precise language of so complex a document. With Benjamin 
Franklin, we doubt "whether any other convention we can obtain 
may be able to make a better Constitution." J_,ike him, we are 
astonished "to find this system approaching so near to perfection 
as it does." ·with him, we hope that each of us will "on this occa­
sion lose a little of his infallibility, and, to make manifest our una­
nimity" give our approval to this instrument. 

The opponents say that this is an inopportune time for con­
stitutional revision because people are preoccupied by the tragedy 
of world war and because many of our citizens \Vho are away in 
the miJitary service of the country are unab1e to participate. This 
is a valid argument. vVe think that it is outweighed by the stern 
realistie necessity that the State government in its legislative, 
executive and judicial branches, be efficiently reorganized, ade-
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quately implemented and made strong in the period of the cataclys­
mic emergency which will follow the war. Such a government will 
be our main reliance in the post war time, which, as in the preced­
ing crises of our country's history, will again try men's souls. 

This is the time to make democracy work. 
MR. CAVICCHIA: Mr. Watson, you called attention to the Re­

publican platform of 1941. You didn't mean to leave out the 
Democratic platform, did you? 

MR. WATSON : I didn't know that the Democratic platform con­
tained a similar provision. 

MR. O'MARA: He doesn't know anything about the Democratic 
platform. 

MR. CAVICCHIA: I quote from the Democratic platform of 1941; 
"It will seek a Constitutional Convention to simplify the structure 
of New Jersey government without interfering with each county's 
minimum representation and to return to the traditional American 
system of a Legislature confined to making the laws and an Execu­
tive free to administer the laws, with the objective of better service 
at lower cost." 

MR. -WATSON: vVe concur with that plank most heartily. 
MR.. SCHROEDER: The next speaker will be Mr. Arthur J. 

Edwards. 
MR. EDWARDS: Mr. Chairman and members of the Committee: 

My present, very brief remarks are actually anticlimatic after the 
review of Mr. "\Vatson, but they are merely a paragraph of sug­
gestions to the 1943 Legislature when it gets to work on the re­
vision of the Constitution. 

The first relates to Article IV, Section III, paragraph 5, which 
is part of the executive and administrative paragraphs: "The 
heads of all administrative departments shall serve during the 
term of the Governor appointing them, at his pleasure, and un­
til their successors have been appointed and qualified." These 
so-called administrative heads are named in paragraph 1 of the 
same Section III: "There shall be nine administrative departments 
in the State government designated as Agriculture, Commerce, 
Education and Civil Service, Labor, Law, Public Works, Social 
-Welfare, State, and Taxation and Finance." They are to serve 
during the term of the Cfovernor appointing them, at his pleasure 
and until their successors have been appointed. I don't pretend 
to have technical knowledge of State administration and organiza­
tion, but I do rather recognize two types of State departments:­
one of what you call political administration or business adminis­
tration, such as the Pinance Department and some of the others; 
and the other of what you might call professional administration. 
I think in the case of the professional administration, such for 
instance as the Department of Education and Department of Social 
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"\Velfare, that the Legislature may well consider whether there 
should not be an incentive to permanent headship in these de­
partments where the proper professional man has been secured to 
head it. That is merely a sug·gestion that they do that. But, I do 
think there are some departments where there is no profit in re­
moving a professional head, such as the Department of S'ocial vVel­
fare and the Department of Public Instruction. Then~ in that, 
there are three little words. They are to continue "at his pleas­
ure." I believe fully in the right by the proper procedure to re­
move for cause, but "at his pleasure" is a very weak expression, 
and we haYe seen instances in the Federal administration ·where 
it simpl~r means a failure to see eye to eye with the chief. Now, 
the GoYernor appoints these administrative heads for the period of 
his term. I think there should be some better, some stronger 
reason for removal then merely "at his pleasure," their failure 
to see eye to eye with him, and I ask that you consider that. 

The other paragraph is a similar one; that is, Article III, 
Section III, paragraph 3: "No member of the Senate or General 
Assembly shall, during the time for which he or she was elected 
and for one year thereafter, be eligible to hold any appointive 
office under the authority of this State, including· the office of 
State Treasurer and State Comptroller." There is a certain ele­
ment of sarcasm in that paragraph considering the makeup of 
the Commission, but, I for one think public employment is a 
profession and that there are certain men who do develop aptitude 
for public employment and I recommend strongly that that phrase 
"and for one year thereafter" be stricken out. I don't see why 
if a man develops a capacity for public life and public adminis­
tration in the Legislature, he should be sent into a monastery 
for a year after he retires before he could be employed in some 
service of good to the State. Whether you will make any further 
change in that than just striking out "one year thereafter" is up 
to you to consider. 

MR. O'MARA: I didn't quite get your position on that. Do 
you think members of the Legislature should be prohibited from 
occupying other offices by appointment forever? 

MR. EDWARDS: As soon as your natural term of political life 
comes to an encl, I think you should be eligible for reappointment. 
I don't go further than that. I suggest to the Legislature that it 
consider liberalizing it still further. I do see a disadvantage in 
members retiring during their term and putting the public to the 
expense of another election. 

1\iR. O'MARA: You don't agree with Senator Hendrickson and 
Senator Jamieson on that statement. 

MR. EDw ARDS : As exemplified by their action. 
MR. CAVICCHIA: ·when is the natural term of political life 

ended? 
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MR. EDw ARDS : I mean, an assemblyman under this would be 
elected for two years and a senator for four years. That is what 
I mean by their natural life. 

MR. SCHROEDER: The next speaker will be Mr. Mortimer Eisner. 
MR. EISNER: Mr. Chairman, I want to thank you at the out­

set for permiting me to speak here at the committee meetings and 
for your courtesy. I feel like a boy who wants one more whack at 
the ball in this last statement that I have to make, and it is a 
point that has already been made, but I should like to approach 
it very briefly from another point of view and that is this: 

Reading the resolution under which your Committee is em­
powered to sit and hear and make recommendations, it looks as if 
you are precisely in the position of a trial judge holding court in 
a case where a jury is sitting. And if that be true, and I tliink 
it is true, then it also follows that the procedure that we know 
as lawyers in the trial of a case must also and should also follow; 
namely, that where the evidence has been brought in by the 
plaintiff, in this case, the proponents, and the effort is made by a 
motion for nonsuit, if there is any evidence sufficient to establish 
a prima facie case, then it becomes the duty of the court, not­
withstanding its own feelings or judgments, to submit the matter 
to a jury. The motion, as you know, for nonsuit must be denied. 

Gentlemen, the analogy I draw is precisely that. The evidence 
that has been heard here, the testimony of a great line of distin­
guished men in reputable organizations, is such that it far out­
weighs the application to deny the right of the people to speak 
on this matter. The public in this case is the jury and I sub­
mit it is your duty, not a privilege, I say it is your duty and it 
is obligatory upon you if the most elementary and fundamental 
rules of law and evidence are followed that you submit this mat­
ter now that the testimony is in to the jury, which in this case is 
the public. Thank you very much. 

MR. S'cHROEDER: The next speaker will be Mr. Michael Breit­
kopf, the Past National Commander of the 29th Division Associa­
tion. 

MR. BREITKOPF: Mr. Chairman and members of the Commit­
tee: I have listened with great interest here today to the various 
people that have spoken on this subject, representing as they did 
many classes of our citizenry throughout the State, but I have 
yet to hear anyone speak for those who are doing the fighting for 
our country. Representing the veteran organization that I do, I 
must say that Abraham Lincoln truly said this is a government 
of the people, by the people and for the people. Let us never 
forget that. We appear here as representatives of veterans of 
the first World War, who were lucky enough to come back. What 
did we find~ Prohibition, one of the greatest fiascos that ever 
happened in America! We thought we were fighting for liberty 
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and justice for all. Instead, some of our liberties were taken 
from us. We had to fight again, not with bullets, but with ballots 
to get back those liberties. But we will never let it happen again. 
We loudly protest against the adoption of any amendments, 
changes or revision, while soldiers are away at war. Today about 
four million of our sons, brothers and relatives are scattered all 
over the world, in Europe, Asia, Africa, Australia and also on 
this continent, fighting for you and me. The papers say we will 
need an army of thirteen million. Our daughters and sisters and 
friends must also be included. These men and women have as 
much right as you and I to have something to say in government. 
This is their government, as much as it is yours or mine. We 
are all partners in this business. 

r.rhe United States Constitution was adopted 155 years ago. 
Our present State Constitution is 98 years old. Now an attempt 
is being: made to scrap this State Constitution and adopt a new 
one while mi11ions of men and women are sacrificing themselves to 
safegua:rcl the rights~ privileges and liberties guaranteed by those 
Constitutions. -what is the hurry? Hitler is in a hurry and 
these valiant soldiers ·will stop him. Let us hope soon. It is our 
bounden duty to Yrnit until they come home. They are willing to 
die so that our Constitution will live. You should be willing to 
let them say what should be in that Constitution. The soldiers 
who are fighting for us today on distant battlefields cannot have 
that say now. They are performing the most important duty of 
their lives. Only the other day the New York Soldiers' Ballot. 
Commi:~;sion requested leave from Secretary Knox of the Navy 
and Secretary Stimson of the War Department to send 150,000 
ballots overseas to :~ew York soldiers in order that they might 
vote in the coming election. The Secretary of '\Var and of the 
Navy refused this permission. They ruled that no ballots would 
be sent overseas from any State. 

You can see, therefore, that our soldiers overseas are denied 
the right to participate in elections. They will have no say in 
the government until the vrnr is over. I say, therefore, that in 
all good conscience this proposal to change the Constitution must 
be put off until our boys return. Thank you very much. 

MR. CAVICCHIA: J\lr. Breitkopf, would you have the boys in 
the service come back to the same inefficient and irresponsible 
structure of government? 

MR. BREITKOPF: If our boys had an opportunity to have a 
voice in the construction of a new Constitution, I would say no, 
but the way it stands now, we are not concerned so much with the 
general.. laws that are passed in this Assembly Chamber or in the 
S'enate--those laws take care of the things that this State needs-, 
but the Constitutional right is given to all of us and it is certainly 
being denied to those boys who have no opportunity to vote on it. 
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MR. O'MARA: Mr. Breitkopf, a newspaper within the last day 
or two estimated that there were between two hundred and two 
hundred and fifty thousand men from New Jersey in the armed 
forces. Do you know whether that is accurate? 

MR. BREITKOPF: That is right, sir. 
l\1R. O'MARA: And I suppose the position that you want to take 

is that if this Constitution were submitted for a vote in the 1943 
election and the present requirements of the war continued to in­
crease as apparently they will, there will probably be two or three 
times that many men in the service. 

MR. BREITKOPF : That is true. 
MR. O'MARA: Your point is that these men are entitled to some 

say in what the new fundamental law of the State should be. 
MR. BREITKOPF: Just as much so, sir, as all the gentlemen who 

represent these various organizations who have come here to speak 
for their people. They should have the right to have some say 
as to what goes into that Constitution. 

MR. O'l\fARA: I didn't quite get the organization which you 
represent. 

MR. BREITKOPF : Past Commander of the 29th Division Associa­
tion which is composed of men from New Jersey, Maryland, Vir­
ginia and the District of Columbia, but the greater proportion of 
that division came from the State of New Jersey. 

l\1R. CAVICCHIA: Mr. Breitkopf, the elective process stems from 
the political power of the people, doesn't it? 

J\fR. BREITKOPF: Quite true. 
MR. CAVICCHIA: Following your argument, would you hold 

the November elections to vote for representatives in office while 
the boys are away, or because the boys are away would you per­
mit elections to be passed over because the boys who are away 
have no opportunity to vote on officeholders? 

MR. BREITKOPF: No, because that is the general laws that we 
earry on in our general business under a Constitution which these 
men have been protected by. There is no hurry to change this 
Constitution, sir. \Ve are protected. There may be changes 
made, and I quite agree ·with you, sir, that there should be some 
changes made, but I do say that these men should have an op­
portunity to say what those changes shall be so that we don't 
come back or they don't come back--And I probably will be in 
this war shortly myself, and if I come back again and find a Con­
stitution which has been passed during my absence which I had 
nothing to say about, taking away certain rights and liberties that 
I previously had, I would certainly feel that I had been discrimi­
nated against just as we were in the last war. 

MR. CAVICCHIA: Assuming just for the purpose of this point 
that the proposed Constitution vvere the one to be voted on, where-
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in does this proposal curtail the liberties and freedoms of the 
people~ 

MR. BREITKOPF : I am not in a position to answer you, sir, for 
this reason: That proposition and those purposes have not been 
submitted to those very people who are to pass upon it, and I 
say that is the men who are in the service. How could we tell if 
we were away what was going to be presented? We wouldn't have 
an opportunity to get any reports on it; we wouldn't have any­
body come and tell us what was going to be in it; we ·wouldn't 
have any chance to object to what was going in it. 

l\fa. CAVICCHIA: But you would have your chance to campaign 
against any Constitution proposed by the Legislature which did 
curtail the personal liberties and freedom of the people while the 
boys were away. 

MR. BREITKOPF: How could ·we campaign against them when 
we are serving in the Army? 

MR. CAVICCHIA: Let me ask the question this way. Suppose 
the present Bill of Rights were not at a11 changed and was sub­
mitted as it is now ·written, how then, despite any changes in the 
other portions of the Constitution which deal squarely with the 
structure of government and are separate and apart from the 
Bill of Rights, would that affect any person's rights and liberties T 

MR. BREITKOFF: I don't think you have an argument then, Mr. 
Assemblyman, for the reason that if the Bill of Rights were sub­
mitted to us as it stands, there wouldn't be any necessity for a 
change in the Constitution because your agencies now would have 
an opportunity to take care of whatever defects there are in it. 

MR. CAVICCHIA: That isn't so. That is the vvhole question be­
fore the Legislature. You are failing to distinguish between the 
Bill of Rights and the other portions of the Constitution. 

1\fa. SCHROEDER: Any other questions? 
l\fa. BREITKOPF: Thank you very much for your courtesy, sir. 
Mn. SCHROEDER: The next speaker will be Mrs. Rebecca Barth, 

the Chairman of lJegislation, Consumers' League of the State of 
New ~fersey. 

M11s. BARTH: Mr. Chairman and members of the Committee: 
The Consumers' League of New Jersey is already on record as 
in favor of the subject matter of the proposed revision. I am 
afraid, however, that we can't quite agree with an argument such 
as Mr. Breitkopf just made and that is why I am speaking today. 
We feel that time is precious and should not be wasted. ·while 
the whole world is fighting to determine whether or not democracy 
shall survive is the time for us at home to mend the fences of 
our own democraey so that we will be able to take on the re­
construction that lies ahead for all of us. And I think if the men 
in the armed forces were given a chance to say whether or not they 
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were in favor of a revision at the present moment1 I am almost 
certain that the majority of them would agree with us who have 
been arguing here all summer. No more than they would wait 
to ask for instructions back home as to whether or not they should 
start an offensive against the J aps or Germans should they ex­
pect us or do they expect us, who have such an important job to 
do here, to wait to ask them whether or not we should preserve 
something for them to come back to. Therefore, we of the Con­
sumers' League feel that it is extremely important that the ques­
tion appear on the ballot in November, whether or not the peop1e 
of the State of New Jersey want a new Constitution presented to 
them for their approval or rejection next November. I think that 
is a ·job for this Assembly, or rather a duty it owes to the people 
of New Jersey if we are going to preserve democracy here. 

I should alsq like to add the thanks of the Consumers' League 
to those you have already had for the g:racious manner in which 
these hearings have been conducted. I think they, themselves, 
have proved that1 at least in New Jersey, de_~~racy will survive. 

MR. SCHROEDER: Thank you very kindly. The next speaker 
will be Mrs. John J. Cox, the State Chairman of Legislation, New 
Jersey State Federation of Women's Clubs. Mrs. Cox. 

MRS. Cox: Mr. Chairman and members of the Joint Legisla­
tive Committee: In May 1941, the New Jersey State Federation 
of Women's Clubs in convention assembly at Atlantic City, adopted 
without a single dissenting voice the resolution favoring consti­
tutional revision and on that we take our stand. We have been 
represented at all but a very few meetings conducted by your 
group here. We concur in all that has been so eloquently said by 
previous speakers as to the patience and diligence of the members 
of your Committee who have listened to the arguments pro and 
con. We have been impressed by the straight-forward present­
ment of the real issues by the proponents of constitutional revi­
sion. We have been depressed by the clinging of the opponents of 
constitutional revision to what we believe are arguments which 
will not stand up. They are specious and hollow and far-fetched. 

Among the latter we shall cite only two: one, the so-called 
handicap imposed upon the absentee soldier. I think most of us 
are willing to agree that the soldier in this war is intelligent and 
forward-looking. We do not believe that he will sit patiently by 
and see continued the rickety machinery of government which 
inevitably has brought slow-downs in our own State in the prose­
cution of the war. We do not feel that any handicap is being 
imposed upon the soldier, when in his absence, the people back 
home are standing by as all of us are, coming here to Trenton from 
great distances in all parts of the State to see that the things for 
which he is fighting are retained; we are holding the fort for him. 
In fact, I think he will be probably greatly assured to know that 
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we are continuing to help in the preservation of those ideals for 
which he is fighting. 

The other argument which has been advanced is the lack of 
interest on the part of the rank and file of the voters and tlH• 
fact that it does not seem to be wide-spread or spontaneous. Again 
we ask: Has anyone seriously proposed that because a bare 25% 
of the voting population of New Jersey bothered to come out to 
vote in the primaries rruesclay that those primaries be abolished 
or that any other democratic process be held in abeyance merely 
because a large percentage of our voting population is otherwise 
engaged at the moment or that these preoccupations that we are 
hearing 80 much about make it impossible to sit in judgment upon 
the question before us~ I dare say that every person in this room 
is preoccupied to a certain extent with the prosecution of the war, 
and yet we have found time to give thought to this very serious 
and very pressing question before us. We do not believe that we 
should await that indefinite future date, the millenium, if you will, 
which some say will be a better time than the present time. We 
do not believe that we should wait until every single provision of' 
every article of the proposed Constitution meets with the approval 
of every person who has appeared before you in order to submit 
this question. vVe feel that time and the elasticity of the amend­
ing process inherent in the Proposed Constitution \Yin take care 
of those matters. w·e do urge upon this Legislative Committee 
that you bring in the recommendation that the referendum be 
submitted at the November election to the people of New Jersey, 
giving them an opportunity to be heard, regardless of the fact 
whether 25% vote on the question or 10% or 30% or what have 
you. ·we do not believe that the indifference of a great number 
of the voters of the State to the problems of political science 
should be used as a yardstick for measuring such great, progres­
i:;ive movements as this. ·we believe that these non-partisan groups 
which have stood in favor of constitutional revision are in them· 
selves the material of which the leadership has always come for 
great forward movements and I think that the rank and file of 
the voters can safely trust to these people who are their represen­
tatives here today who favor constitutional revision. 

MR. SCHROEDER: The next speaker will be Mr. Jack Brennan, 
National rrrustee of the Marine Corps League. 

MR. BRENNAN: lVIr. Chairman and members of the Committee 
and those present: I wish to express my pleasure in being af­
forded an opportunity to state my views concerning this very 
important matter. I am pleased to advise you that I have been 
identified with many interests, particularly Veteran groups and 
have always displayed a sincere interest in not only the welfare 
of the government, but also the good of our people. 

It has been my good fortune to be the l.;egislative Representa-
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tive of the Marine Corps League, Publicity Chairman of the State 
Department of the Veterans of Foreign Wars, Publicity Chairman 
of the County Council of Veterans of Foreign Wars, and a mem­
ber of the American Legion, Past State Commandant of the 
Marine Corps League, and National Trustee of the Marine Corps 
League, having been elected six consecutive years unanimously. 
I have been active as a commentator on the radio for several years 
and have toured the State from one end to the other addressing 
all classes of Veteran groups. I was responsible as representative 
of the Veterans of Foreign "\Vars in first calling the authorities' 
attention to the subversive activities operated by the German­
American Bund at Camp Nordland, Andover, New Jersey. I 
served two terms as Commander of the General Joseph \Vheeler 
Post Veterans of Foreign Wars and I have been active in com­
munity welfare chest drives. 

I hope that you will pardon the lengthy statement of my ac­
tivities, but I merely mentioned those items to offer you some in­
formation as to my experience. 

To begin with, without the Veterans there would not have 
been any government. It \Vas their struggles and sacrifices that 
made it possible for our present government to exist. Laws were 
made after the battles were -vvon. 

·when I learned of this meeting today, I couldn't let the op­
portunity go by without making my feelings and views lnmwn on 
behalf of them. 

I beg to inform you that with respect to drafting a new Con­
stitution in place of our present one or again with respect to 
changing our court system by a series of amendments, I say this 
is not the time. 

I served my country in the past war and I feel as though I 
t·an say something wortlnYhi1e from a V cteran's standpoint. I 
made it my bnsiness to canvass large groups whose activities are 
varied and espe\•.ia1ly \Yith aJ1 kinds of Veteran gronps. I am, 
therefore, acquainted with their viewpoint. I beg to inform you 
that the consensus of these people is that we must do everything 
m our power nm•.r to win the war and nothing else. Our minds 
rnust be kept clear of any matters that might disturb our efforts 
tor victory. It is my belief that our Constitution has gone a long 
way since 1844 and a few more years will not affect the destin~' 
of the people of our State as much as the loss of the war by 
.America. It is my personal notion that it is not necessary that 
any more time be lost in considering the merits of this Constitu­
tional proposal. -we have before us a gigantic task and up to 
this moment we know our road to victory has not been an easy 
one. We shall not let any controversial matters interfere, such 
as this measure, with our progress for victory . 

Where is the demand for such a change at this time and how 
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many of our citizens of New Jersey are demanding this change? 
I heard references to Justice Parker. Justice Parker stated that 
the lawyers are concerned with the administration of this law, 
of any law. Now, if that is the case, and I also heard that the 
American Bar Association was in favor of changes, but here in 
New Jersey recently the State Bar Association voted down by 
three to one any consideration or any change at this time. That 
was on May 23 at Atlantic City, and I would like to read that 
resolution in part concerning the Veteran's viewpoint : 

"WHEREAS, there should not be submitted to the people 
of this State any proposed Constitution at a time when our 
country is at war and so many of the finest of our citizens 
are in the service of our country, scattered to the far ends 
of the world, and by reason thereof will be unable to have 
knowledge of, consider, or vote upon the proposed changes, 
and the time of those not in the service is entirely taken up 
in pursuits which directly or indirectly assist our National 
government in furthering the war effort; 

NOW, THEREFORE, BE IT RESOLVED, that the New 
J·ersey State Bar Association, in convention duly assembled, 
strongly disapproves the said report and recommends and 
urges its rejection by the Legislature, the Governor and 
the People of this State." 

This may be found in the New Jersey Law ,Journal, Thursday, 
May 28th, 1942. 

"\Vho has asked for any change in the court system? Our court 
system has been a credit throughout our nation and we don't 
have to be told by outsiders how to run our courts. "Jersey 
Justice" has been the byword of the nation and it still is. You 
can get a fair trial in any part of the State of New Jersey, and 
why all this hubbub about the change in courts when we are 
engaged in the greatest conflict that our country has ever been 
in to save our courts and form of government. 

How many of these men who are advocating such measures 
have served their country? Where were most of them in the last 
war? Unfortunately many former service men are urging this 
change, particularly when they know that the life's blood of our 
country is now in service. Let me say to the committee today, 
don't make the mistake that was made in the Prohibition Era 
when the boys were :fighting overseas to keep America alive. There 
were certain busy-bodies in bomb-proof jobs who had unpopular 
laws adopted while the boys were fighting and dying on the 
battle fields to protect them. Do you remember the havoc that 
was wrought? Do you remember the worry? Do you remember 
the hypocrisy? Do you remember the answer of the American 
veterans when they came back from the war the last time 1 Were 
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they grateful? They were not. They felt that they had been 
doublecrossed, and so we appear today at the hearing to do with 
Constitutional changes and change in the courts in which they 
have no rights whatsoever to express their opinion. The veteran 
was stabbed then, gentlemen, and I say to you men in the Legis­
lature now, don't stab him in the back again by doing something 
in which he has no say. I think it would be better for all legislative 
bodies to begin to consider ways and means of taking care of these 
boys when they return from the battlefield. This is no time for 
politics or experimentation. One of the men mentioned that all 
power is inherent in the people. With that I agree. People have 
the right to alter or revise the framework of the government when­
ever the public good may require it, but I ask you: Does the public 
good require a new Constitution or a chang·e in our court system at 
this time or a modification? The public good, again I say to you 
gentlemen, requires that you bend every effort to work and produce 
materials for our boys in the front and do everything we can to 
keep their morale high. Experimentation without their consent 
would be frowned upon by them. Let us give our time, our wealth, 
and attention to immediate victory. 

Let me say to you that if there is to be any conference on mak­
ing· any laws, let the veterans of past wars, and those who will be 
the veterans of this war, consider ways and means of passing laws 
that ·will help these boys when they come back from this terrible 
war. "Who will guarantee the boys any rights that are justly due 
them? Let our veterans say what is to be done about a new Con­
stitution and the protection of the rights that our boys are fighting 
and dying for. 

Not once have I heard the proponents of these changes say that 
the veterans will be protected. It may be New Jersey is the home­
front. Does that mean New Jersey is the homefront for business 
interest? Does it mean that the veterans have no say; that all we 
consider here is New Jersey? Or are we going to consider those 
250,000 boys who are unable to vote? Are we going to pass these 
measures and say to them, "We don't care about your vote. We are 
only interested in the homefron t of New Jersey. We are on 1 y 
interested in business and making money while you are away. We 
don't care whether your rights are disregarded or not." Don't let 
that happen, gentlemen of this Committee. Return to your legisla­
tive body and with the sincere interest of the veterans at heart 
disregard any changes in these laws. I would like to know one 
thing of these proponents. Have they considered what Marines on 
the Solomon Islands are doing? Do they think that these boys who 
are faced with attack day after day by the Japs,-do they think 
they have a treatise on the change in this Constitution and court 
system in their pockets? Have they got the time to take out from 
killing J aps to read it over and express their views? They have 
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not. They are more concerned with looking after your welfare and 
you gentlemen certainly are not looking after theirs. 

In all our patriotic gatherings we are urged to keep faith with 
those who are about to die. Do you think if word gets to our boys 
on the many fronts that we are discussing constitutional amend­
ments while they are fighting and dying for us, that they will be 
pleased to hear such· news? I don't think so. 

·what we have to do in America is to build morale among· these 
men and also to build morale among our people. Our duty is clear, 
namely, that we must encourage them and let them know that while 
their minds are on their business, our minds are on their welfare. 
morale, and to protect their say in our government 'vhile they are 
gone. 

I noticed that in all of our States of the Union uobody has 
asked for a new Constitution of the United States and that Consti­
tution has stood for a great number of years . .r believe there is no 
State in the Union today that is considering· any changes in the 
Constitution or in the court system. They are patriotic enough to 
realize that there are veterans of this war to be considered. vVhen 
we look back and rea1ize that the Constitution of the United States 
requires no change today by any group and no group is demanding 
it for their own selfish interest, I say to you that New ,Jersey does 
not need a change. vVe founded this Constitution in 184L1. It has 
survived the Civil vVar and the Spanish-American ·war. It sur­
vived the last war and I eertainly think that it can sunive this 
war until those 200,000 to 250,000 men now in servi<·e---;!tH1 yes, 
many more to be-can come back and state their views. 

Now, I want you gentlemen to know that I am speakin;r from 
my heart. I am speaking as a vet.eran, as one who has sern•d i11 

the last war and 'vl10 within the next few months expects to be in 
the vrnr again. I am not employed by any county, State or eity 
agency. I consider myself a free citizen and one who came h~re to 
speak his mind. Ancl I just want to leave one further thought, and 
I know that the veterans of this war will remember a great deal 
when they come baek. I believe it was Thomas Paine who said-­
and if I don't quote him correctly I hope you will forgive me­
"Most laws are made by men ·who are about to die and these men 
only wish to control the activities of the present generation when 
they are in the grave." 

I say to you gentlemen, let the generation of today who is ready 
and willing to lay down their lives, let them come back and have a 
say about this court system change and a new Constitution. Do 
nothing now because if you do, you will have an Army and a Navy 
and a JVIarine Corps returning who will be far more intelligent and 
smarter than the last ·world War veteran. They are going to de­
mand their rights and any person who dares to interfere or take 
from them the right to vote or make any changes without their con-
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sent is going to hear from them. I say to you, I am not for or 
against any change, but I do demand that the veterans of every 
war and the men now in service be given an opportunity to vote 
upon this question and that it be def erred until after the war is 
over. 

MR. SCHROEDER: Thank you very kindly. I will declare a recess 
until 2 :30, at which time we will continue this hearing. 

(Recess) 



PUBLIC HEARING 

September 18, 1942 

Afternoon Session 

General Discussion Including 
Hearing on the Desire of the People to Haye Their Fundamental 

Law Changed. 

The Joint Legislative Committee re-co1wened in the Assembly 
Chamber at Trenton on Friday, September 18, 1942, at two o'clock 
P . .M., pursuant to announcement previously made. 

The Chairman opened the Hearing and the Hearing proceeded 
as follows: 

l\fa. SCHROEDER: The first speaker this afternoon will be Mr. H. 
Earl Probst representing the New Jersey Farm Bureau and the 
New Jersey State Grange. 

MR. PROBST: Mr. Chairman and members of the Legislative 
Committee: 

On behalf of the governing bodies of the Farm Bureau and of 
the State Grange we have been happy to attend these hearings and 
to present in their order our views upon the several branches of the 
subject before you. These views always have been expressed either 
with approval or with constructive criticism of the Revision Com­
mission's generally excellent work; for which, again, we desire to 
express our admiration. If in today's observations stronger lan­
guage appears than before has been the case, it must be understood 
to be because of our earnest desire to impress upon the public and 
upon the Legislature the serious nature of the suggestions pro­
posed regarding the method of submission and the serious conse­
quences of their adoption. 

Now we must approach the controversial question of submission. 
As was said in our letter of June 11 to the members of the Legis­
lature, we must be unalterably opposed to the plans suggested in 
the Commission's report. The adoption of a Constitution, or of 
any amendment, in the way they suggested, or in any way other 
than that provided in the present Constitution would be illegal, 
and the certain end of illegal political constitutions is reYolution 
with its attendant strife and anarchy. The same observations may 
be made of the adoption of a convention-formed Constitution, or 
of convention-adopted amendments, in any other way than in the 
manner provided in the existing Constitution. In support of these 
broad statements we submit the following argument. 

Before beginning the argument, however, we do desire to ~ay a 

772 
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few words in general defense of our present Constitution. Though 
during your several hearings we have submitted a larger number 
of substantial suggestions for amendment than perhaps anyone 
else, and though there are in our minds many other suggestions so 
unusual that it did not seem worthwhile even to suggest, we do not 
·want it understood that we share the opinion of many that our 
present Constitution is not a worthy, workable, and, according to 
accepted standards, a generally satisfactory document, comparing 
favorably upon the ·whole with those of other States. What we 
have been trying to do is to make a good thing better, not to sup­
plement a bad thing. 

Regarding the charge of antiquity, we would remind its critics 
that of the original States, excepting those whose constitutions were 
affected by Civil War reconstruction, more than half are older than 
ours, as we understand, one having been adopted in 1780, others in 
1782, 1786, 1818, 1819 and in 1821, while the Federal Constitution 
was adopted in 1789. But more important, since when has a long 
life become a fault in constitutions? To us it is a badge of honor. 
Do we condemn the Federal Constitution because of its age? Do 
·we condemn the English Bill of Rights, the Magna Charta? 

Is our Constitution obsolete? Not unless our Federal Constitu­
tion is obsolete. In form and in substance our State Constitution 
more nearly resembles the :B'ederal document, all things considered, 
than perhaps the Constitution of any other State. No written 
Constitution is perfect. In the very nature of our industrial and 
our social constitution they cannot be. It is our duty to do what 
we may to make them better, but we should not condemn as bad 
that which the great majority of the people have not thought it 
worthwhile to remove. And the long history of almost fruitless 
effort to amend our present Constitution suggests something of the 
nature of popular opinion regarding it, notwithstanding our own 
opinions and those of other well-meaning persons. Surely the 
bitter condemnation lately imposed upon it is unworthy of thought­
ful persons. 

There is one more preliminary thought. Almost all American 
constitutions are the effect of orderly and authorized procedure. 
Where they have been the outcome of conventions, it is because 
such conventions have been authorized in an existing document. 
Where they have been the outcome of legislative enactment it like­
wise is because of similar authorization. Only at the beginning of 
the Republic have either the people of the several States or their 
legislatures adopted constitutions without specific authority. The 
two Constitutions of New Jersey both were adopted without pre­
vious authority; the present one because no authority existed any­
where; in the previous document, the action was taken because of 
necessity. It was clearly revolutionary, as shortly will be seen, but 
it was justifiable revolution. And it should be noted here that so 
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far as we have been able to learn, no State since the adoption of our 
1844 Constitution has undertaken to adopt a new constitution or 
an amendment to an existing constitution except upon the author­
ity either of an earlier document or of that of the Federal Govern­
ment, as were the cases when territories were admitted, or where 
a confederate state was reconstructed. 

\\Te shall now proceed to consideration of the method of submis­
sion of the proposed amendments. 

Method of Submission: rro understand the different methods of 
submission one must first understand what constitutions really are. 
It must be recalled that in States of free people such constitutions 
are not granfa; or eoncessiom; of sovereigns to be changed or re­
voked at the sovereign's \viJl, even though the sovereign be the 
people themselves. They are contracts; that is, they are such if the 
tloetrine of the sovereignty of the people and the limited nature of 
the State, the doctrine that "all men nre created equal," or the 
doctrine of persona] self-government, is accepted. Only if the 
State still is to be regarded as sovereign and the people as subject 
_jf we are to accept dictatorship in any of its several forms-may 
·we disregard the contractual nature of written constitutions. 

Our constitutions are corporate charters or articles of incor­
poration. The whole people fonn a limited purpose corporation 
for the benefit of themselves and of their successors. As with all 
rharters of limited purpose corporations, they become contracts, 
contracts between the people collectively, between the several indi­
viduals, between the people both collectively and indiviclually, and 
also with the corporate State. As such, they are binding upon the 
several parties and interests thereto. As with all contracts, every 
one a party thereto has an obligation according to ibi term to 
every other individual, to the collective people, and to the corpor­
ate State. Conversely, both the collective people and the corporate 
State owe corresponding obligations to all people and to each other. 

Among the provisions of our present Constitution is a detailed 
way to effect its mvn amendments. This constitutes a contract obli­
gation binding upon all the people. In substance, it is the way, the 
only way, employed by many States and by the Federal Union. 
rrl1is makes this provision a law, a part of the law of contracts, the 
primary law of societies of free men. To undertake to change the 
Constitution in any other way manifestly would be illegal, would 
be legally unjustifiable, would be unjustifiable revolution. 

How may any party to such contracts be relieved of the obliga­
tions imposed by the contract? Obviously it may be done only 
according to the terms of the contract itself or by repudiation; and 
the latter, when the charter of a political state is the contract in­
volved, is revolution. Accordingly, the adoption of our present 
Constitution, as has just been seen, was the result of revolution, 
but revolutions are justifiable or unjustifiable according to the 
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moral or the legal reason at issue. The .American R,evolution was 
justifiable because of the reasons enumerated in the Declaration of 
Independence. The constitutional revolution in New Jersey in 1844 
likewise was justifiable since the government under the old Con­
stitution had ceased to be sufficiently responsive to the interests of 
free people, and afforded no means for its own amendment. 

The Slaveholders' Rebellion was unjustifiable upon two prin­
cipal counts. First, was the continued enslavement of some of the 
people against our expressed declaration that "all men are created 
equal"; and second, the disposition to vio1ate one of the express 
purposes of our Federal charter; that is, "to form a more perfect 
union." In both the justifiable and the unjustifiable cases existing 
constitutional contracts were violated. Existing constitutions were 
repudiated and new ones substituted. In the case of the Slave­
holders' new constitution and of the proposed New Jersey effort 
there would be almost an exact parallel, both new constitutions 
would have been adopted in the face of existing constitutions to 
·which all were parties, in an unauthorized or unconstitutional 
manner. Then, as now, there was assertion on the part of those 
desiring to change that the old Constitution ·was obsolete in that it 
no longer protected property rights of slaveholders, and that they 
proceeded to form a new Constitution through the convention 
method; that is, the parallel vvould be complete unless there existed 
a moral reason in the New Jersey case for a revolution. rrhis shortly 
will be considered. But first, ·we should examine the Ya1idity of the 
assertion that there is implicit in the people power to do anything 
politically ·with its government, this being one of the arguments of 
those who seek constitutional conventions or other shortcuts to the 
achievement of popular political desire, whatever the desire may 
be. 

Proponents of amendment by convention and of various other 
methods assert authority for their plan in the second section of 
itrncle I of our present Constitution. ·This Section is a part of 
the Bill of Rights. Properly understood, it states one of the rno:..;t 
profound of all political principles. 'l111e section reads, "All politi­
cal power is inherent in the peop1e. Government is institntPd for 
the protection, security and benefit of the people, and they have 
the right at an times to alter and to reform the same whenever 
the public good may require it." 

Of course, but what is meant by "the people" i And what is 
meant by "the public good"? \Vho is the judge? Iiet us consider 
first "the people." 'rhey are words of many meanings. In what 
sense are they here used? Should "the people" be regarded as 
sovereign individuals, enjoying their inherent right to govern 
themselves; or as such individuals while voluntarily associating 
through agreement to engage in common enterprises, including 
political states, in an orderly manner, m pursuance with pre-
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determined rules of procedure; or as "the people" merely as emo­
tional masses, making and changing their rules of conduct as they 
proceed ? The second idea seems here to be the true one. The use 
of the words in the latter sense, indeed, is common especially 
among the uninformed and the lawless. It is "the people" in this 
sense that sometimes establish, though they do not long maintain, 
mob government. Dictators soon take over. It is "the people" in 
this sense who destroy those with whom they presently disagree. 
It is "the people" in this sense who support insurrection. It is "the 
people" in this sense who make their own laws to meet their fancied 
needs as they appear and who change the rules of life's game as 
they play it. It was "the people" in this sense who in their supreme 
criminal act demanded the crucifixion of the Sa'i'iour of mankind. 

This, of course, is not to imply that the Commission or others 
who propose unauthorized methods of amending the Constitution 
were thinking of "the people" in this sense, yet it seems the only 
sense in which they can justify their argument. vVe prefer to think 
that they were not "thinking" at all of the consequences of their 
amazing proposal. "The people" of course are sovereign. They act 
both as individuals and as groups. But when they legally act as 
groups, they act only in accordance with the rules, determined 
upon before action is taken. And when they determine upon these 
rules, they do not do so according to the will of a mere majority or 
perhaps of a lesser number, but only according to the will of the 
entire responsible and socially minded people. "Majorities" do not 
of right lawfully begin to function until authority is given them 
in the rules so made by the whole people. Finally, when substan­
tially the whole people do act against a particular order previously 
established by themselves, they act as revolutionists-justifiable 
revolutionists sometimes, but revolutionists. The people are, in­
deed, the court of final jurisdiction, but they act as a "eourt," not 
as an impetuous or unregu)ated "social group." 

And what is meant by "the public good"? There remains to be 
answered, what do we mean when we speak of "the public good"; 
and who may determine what it is? Again we must have recourse to 
the proper definition of "the people," and to that which may con­
stitute justifiable revolution. And again, "the public good" is not 
that which we may think or that which any group or even any 
majority may think. It is that which reason supported by sub­
stantially the entire society thinks. It is justice, justice ascertained 
by rational and approved processes as all justice must be ascer­
tained. Finally, the principle here relied upon was first formally 
expressed in the Declaration of Independence. And it was that 
very document and this very statement which sustained the Ameri­
can Revolution. Furthermore, the statement of these principles in 
that document was followed by these words, "Prudence, indeed, 
will dictate that governments long established should not be 
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changed for light and transient causes, and, accordingly, all ex­
perience hath shmvn that mankind is more disposed to suffer, 
while evils are sufferable, than to right themselves by abolishing 
the forms to ·which they are accustomed. But ... '' Who would 
assert that government under our present Constitution merits revo­
lution upon such authority? 

"\Ve must now inquire whether there is any other moral reason 
for a revolution because of the State Constitution at this time. 
Considering the nature of the Constitution, its similarit~· to the 
Federal Constitution, the relative freedom, peace and happiness of 
citizens, their relatiYe protection and security, the manifest lack of 
popular interest now as upon previous occasions when changes were 
proposed, hardly a person it seems certain would assert a mora1 
reason. Indeed, the most that at any time has been asserted is 
that many provisions are not as workable as they might be made, 
that others are obsolete, and that in some cases new pro-dsions 
should be inserted. All are proper subjects for amendment, pos­
sibly also for an entire!~· new Constitution, when brought about in 
a legal way, but not when brought about in an illegal way. 

It is true, of course, that individuals who do not approve ~f 
that which exists may regard the existing thing immoral. From 
one's own personal standpoint it may be so. Each man sets the 
standard of his o-wn moral self. But it is society, not its individual 
members, who set standards of public morality. Individuals make 
society. But among free people no individual or particular group 
of individuals controls society or creates its standards or makes its 
customs. As before stated, probably no one has suggested greater 
desire for change of Constitution than we have or has presented 
more constructive suggestions for change than we have. Yet we do 
not regard ourselves justified in assuming that society must regard 
the Constitution an immoral institution simply because it is not al­
together satisfactory to us. Furthermore, as we have just observed, 
it is the opinion of the entire society that determines, not by mere 
majority as so many thoughtlessly have asserted, but only by 
numbers so overwhelming that there can be no reasonable question 
of minority rights remaining-a matter far too little understood or­
recognized by impatient or despotically minded individuals or 
majorities. 

Again, and of major importance, it must be remembered that 
as we have just observed in contracts generally, and constitutions 
are not exceptions, vested rights are likely to be created. To destroy 

· a vested right in itself is an immoral act, unless the right itself is 
actually put to immoral uses. And, again, without legal or moral 
reason it would be unjustifiable revolution. It would be govern­
ment by force, not by right. It would be the very thing we deplore 
in Hitler, and in our American political bosses. 

Constitutional Conventions: But do not many States simply 
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amend their constitutions through popular conventions with popu­
lar ratification? Must that be regarded as revolution? Many States 
do amend const~tutions through convention, but only, as already 
indicated, where there is constitutional authority to do so, except, 
of course, as we have already indicated, through revolution. Many 
constitutions provide for such conventions. The Federal Constitu­
tion does not. Ours does not. Either may be made to do so in the 
lawful way just indicated. But to bring the issue distinctly before 
you, it seems pertinent here to inquire whether advocates of adop­
tion by popular referendum of a new Federal Constitution pre­
pared by a convention or offered in any other unauthorized way 
would suggest the amendment of the Federal Constitution in that 
way. We are sure that all will agree that the Federal Constitution 
so adopted, indeed, would result in another revolution, alongside of 
which the slaveholders' effort might become insignificant. Yet it is 
conceivable that now existing subversive interests might sometime 
attempt that very thing. 

It is proper to say here that in early days when the idea of 
written constitution was new, and, as in our own case, sometimes 
hastily prepared, there were several cases where unauthorized con­
ventions were held. But diligent search has been made in our be­
half, and we have learned of no such case since the adoption of our 
own Constitution in 1844, even in States growing out of recon­
struction after the Civil War. Such States had their authority of 
course in the Federal Government. 

What might be the consequence of the adoption of an unauthor­
ized constitution? As has just been said, it would be revolution. 
Of course, if there should be no popular objection as was the case 
in 1844, or if those who opposed failed to take prompt action, 
!aches would intervene in behalf of the new Constitution. But if 
definite objection should be promptly asserted, and there should be 
sufficient strength, either moral or physical, supporting it, there 
would be trouble without end. There would be two constitutions, 
the partisans of each claiming theirs to be the true one, with inev­
itable confusion and strife, if not actual anarchy. Nor would there 
be any authorized agency, judicial, political or physical power. 

Consider a possible concrete case. Assume that a new Constitu­
tion should now be adopted with so definite a cloud upon its legal­
ity, upon the recommendation of interests opposed by a successful 
political leader and by his followers. Could they be expected to sit 
idly by? Hardly, if our knowledge of such leaders is anywhere 
nearly accurate . .And what then? If the proponents also should be 
equally determined persons, situations now inconceivable would 
develop. Administration of justice would be impeded if not ac­
tually brought to a standstill. Contending police departments 
would be in open conflict. The military department would be in 
the hands of conflicting generals. There would be undoubted phys­
ical violence. Civil war well might result. 
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One further thought regarding political revolution. They are 
successful or unsuccessful only according to the respective strength, 
physical, political and moral, of those who support and who oppose 
the revolution. In the case of the American Revolution there was 
sufficient strength to make it successful. In the case of the New 
Jersey State Constitution in 1844 the opposing strength was negli­
gible. In the case of the Slaveholders' Rebellion, immoral m; it was, 
a terrific struggle ensued. \Vhat would happen in New Jersey if 
a new Constitution should be adopted now with substantial question 
regarding its legality? It would depend of course upon the nature 
of the change and the temper of the people. In view of existing 
conditions- who can foretell what that might be? rrlie law of the 
"survival of the fittest" supplementing the "Jaw of the jungle" 
well might prevail. 

MR. CAVICCHIA: Mr. Probst, on that very point of two (~onstitn-
tions, are you familiar with the Virginia Case-

MR. PROBST: I am not a student of law. 

MR. CA VIC CHIA :-decided by a I~ecleral court 1 

J\fR. PROBST: I am not a student of law as I said before. 
MR. CAVICCHIA: Let me point this out to you. On the very 

question you raise, the court said that whether or not the people 
of the State of Virginia had duly adopted the constitution in con­
troversy in this case is a political question not to be disposed of, b~r 
this court, but by the legislative and executive departments of the 
government of this State. '.I.1hose (lepartments having recognized 
and promulgated that constitution, having declared it valid and in 
force, it consequently is the fundamental la·w of Virginia, so to 
remain until it is changed by the people of that State or over­
thrown, not by the courts, but by revolution. Now, you have tried 
to draw an analogy between an ordinar~r corporate charter and the 
charter of a State. You place them on the same level, don't you? 

MR. PROBST: That is right. 
MR. CAVICCHIA: Do yon know that a corporation which is cre­

ated by a corporate charter is a creature of the State? Would you 
say, then, that the people are creatures of the State? 

J\fa. PROBST: Absolutely not. The State is the creature of the 
people. 

MR. CAVICCHIA: rrhe State is the creature of the people. In ad-
mitting that, aren't you contradicting yourself? 

MR. PROBST : I don't think so. 
MR. SCHROEDER: Are there any other questions? 
MR. M:cMANUS: I understood Mr. Probst to say that no other 

organization has offered as many constructive suggestions for an 
improved Constitution as the Grange. I would like to ask him to 
enumerate those suggestions and tell us when they were made. I 
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am a"' member of the Grange and it is the first I have heard of it 
and I was vvondering if he-

M1i. PROBST: If Mr. McManus is a member of both the Farm 
Bureau and the Grange, he will understand how we are governed. 
Mr. vVatson spoke as a representative of the New Jersey State 
Chamber of Commerce of which we are a member and we were not 
called. 

MR. SCHROEDER: The next speaker will be Mr. James D. Connell 
representing the State Junior Chamber of Commerce. 

l\IR.. CONNELL : Mr. Chairman, at this time I would prefer to 
defer to the representative of the Newark Junior Chamber of Com­
merce who has a word to say. Mr. C. Russell Kramer. 

l\IR. KRAMER: l\Ir. Chairman, Miss Preen and gentlemen of this 
Committee: 

The Nmrnrk Junior Chamber of Commerce is part of a nation 
wide and Statewide organization of the younger business and pro­
fessional men who are interested in civic and community better­
ment and progress. The Newark Junior Chamber counts among its 
membership the younger leaders of the business and professional 
life of New Jersey's largest city. vVe emphatically favor a revision 
of the Constitution of 1844 which does not adequately serve the 
needs of the Nevv ~f ersey of 1942. 

Adion for Revision of the Constitution should be undertaken 
at once. The longer we delay in making the many needed changes 
in our fundamental law, the longer we continue the many out­
moded practices "\Vhich hamper efficient and sound government. 
This is especially true in a State which plays so large and impor­
tant a part in the nation's war program. 'Ve have no hesitancy in 
urging this acton at a time when many of our members have been 
called away to sene in the armed forces. 'Ve feel it is our duty to 
give them, who are serving with their lives to preserve our form nf 
goyernment, a sound and efficient working government to which to 
return. 

\Ve have made a careful study of the Report of the Constitu­
tional Revision Commission which has been referred to this Joint 
LegislatiYe Committee. Several detailed changes, additions, and 
omissions haye been proposed in the course of this study. This is 
only 11atural in an organization of members who earn their liveli­
hoods in many different fields of endeavor. A constitution, hmv­
ever, should embrace only the framework of our fundamental law. 
vVe are unanimously agreed that the revision submitted meets the 
needs of the people of the State as a whole, and we urge that such 
revision, or one in substantially the same form, be submitted to 
the people for vote. 

The Constitutional Revision Commission has labored long. You 
ladies and gentlemen, the members of this Joint Legislative Com­
mittee, have likewise labored long and given generously of your 
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time and energies during these past several summer months to give 
the people of New Jersey an opportunity to publicly express them­
selves on this momentous question. The need for change is prac­
tically unquestioned. The best in thought and research has been 
presented. 

George "\Vashington made but one speech during the entire Con­
stitutional Convention in 1787 and that was brief, only sixty 
words. Those words alone, however, would entitle him to great­
ness. Some members were suggesting that half measures would 
please the people more than thorough-going reform, when Wash­
ington interposed with his immortal speech which inspired the 
whole Convention. "It is too probable," he said, "that no plan we 
propose will be adopted. Perhaps another dreadful conflict is to 
be sustained. If, to please all the people, we offer what we our­
selves disapprove, how can we afterwards defend our works? Let 
us raise a standard to which the wise and honest can repair; the 
event is in the hand of God." 

\Ve urge that you recommend to the Legislature that a Revision 
of the Constitution in substantially the same form as presented by 
the Constitutional Revision Commission be submitted to the people 
for vote with all possible dispatch. 

l\IR.. CAVICCHIA: Mr. Kramer, the Newark Chamber of Com­
merce last night appeared by a representative and declared itself 
against revision at this time. Does your Association have any con­
nection-

l\IR. KRAJ\IER: No, the Newark Junior Chamber of Commerce 
is entirely independent. We have no connection with them at all 
and we do our own thinking. 

::.\IR. ScrrnoEDER: The next speaker will be Mr. James D. Con­
nell representing the State Junior Chamber of Commerce. 

l\1R. CONNELL: Mr. Chairman, if I may, I would like to make a 
statement for the record in behalf of the New Jersey State Junior 
Chamber of Commerce. I have sat at these hearings in behalf of 
the New Jersey State Junior Chamber of Commerce, a representa­
tive organization of young men between the ages of 21 and 35. I 
have sat more or less as a listening post to report back to our State 
organization the pros and cons of the question under discussion. I 
must admit that at this time I am not prepared to give you the 
statement or stand of the State Junior Chamber of Commerce. As 
you have heard from the representative of the Newark local, there 
is a great deal of sentiment in favor of an immediate revision of the 
Constitution. On the other hand, there has been submitted to me 
statements and memoranda by various other locals which are just 
as strongly opposed to the present Revision in view of the fact that 
it is deemed that the time is not opportune, as has often been men­
tioned here today, and that this question should be of vital and 
paramount importance and belittled by no other issues, whereas at 
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the present time it is felt that the young men who should have a 
voice in the affairs of the revision of the Constitution are engaged 
in a far greater and more important matter of issue. 

I would ask the indulgence of the Committee· to continue my 
report to the State, and anticipate that within ten days I will 
be able to place in the hands of the Committee a statement or mem­
orandum of the feeling of the New Jersey State Junior Chamber of 
Commerce. 

MR. SoHROEDEH.: We would appreciate it if you \Vould submit 
that statement within five days. 

M1i. CoNN"ELI.J : I shall make every effort to. 
MR. SCHROEDER: The next speaker will be Mr. Thomas ~T. 

Graves representing the State Chamber of Commerce. 
MR. GRAYES: Mr. Chairman and members of the Committee: I 

simply desire to read a letter which :\fr. \N atson failed to include 
as part of his remarks this morning. 

Honorable Lloyd Schroeder, Chairman 
Joint Legislative Committee 
State House 
Trenton, N. J. 

Dear Senator Schroeder: 

Sf~pternber 15, 1942. 

I had p]anned to appear in person before the ,J oiut Legislatiye 
Committee, but unfortunately pressing affairs connected with the 
war effort will prevent my doing so. My duties as Special Assis­
tant to the Administrator of the Federal Security Agency require 
my presence in \Vashington on September 17th and 18th. I there­
fore ask the privilege of submitting the following statement, and 
that I be recorded as supporting: revision of our State Consti­
tution now : 

I am a resident, Yoter and taxpayer of \Vest Ora11gt.~, :New J er­
sey, and President of l\'Ierck & Co., Inc., a Nev; ,J erser corporation 
with ih; main offices and principal plants and Jaboratorie~ at Rah­
·way, New Jersey. 

During the past ten or twelve years, it has been my privilege, 
as a eitizen, to participate in a number of movements aimed to 
seen re for X cw Jersey a better brand of State and local govern­
ment.. I am a member of the New Jersey State Chamber of Com­
merce, an organization of business men which for h'?enty-six years 
has sought, as one of its major objectives, to place the government 
of om· State upon a sound, businesslike basis, capable of rendering· 
efficient service with a minimum of wasteful spending·. rrhe busi­
ness men of New Jersey believe that our State and local govern­
ment can be conducted with genuine efficiency, and furthermore, 
that our citizens and taxpayers are fully entitled to that kind of 
government and should tolerate nothing less. I make this state-
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ment because I wish to refute a remark which one of the partici­
pants at these hearings is said to have made a few weeks ago, 
to the effect that business men do not expect government to be 
run with business-like efficiency under our democratic system. \V r 
not only expect it, but we demand it. 

I think· that business men must have a keener appreciation 
than any others can possibly have of the importance of a sound 
organizational structure for any kind of successful enterprise. A 
business concern which is founded upon a poorly-planned or out­
moded corporate structure is terribly handicapped in its effort 
to hold its own in today's highly competitive world of trade. 

The State of New Jersey is a corporation, and a large one. Its 
4,000,000 citizens and taxpayers are both its stockholders and cus­
tomers. It spends more than 350,000,000 tax dollars every year 
to operate local and State services demanded by our residents. 
Surely. so huge an enterprise as this should be given the soundest 
possible strnctural foundation. This is why I, and many others 
like myself. favor the revision and modernization of onr State 
Constitution, such as has been proposed by the Legishltive Com­
mission headed by Senator Robert C. Hendrickson. 

Now is the time for our Legislature to effect a sensible, thor­
oughgoing revision of our State Constitution to provide business­
like administrative, :financial and judicial machinery with which 
our State may operate effectively in the diffirult years that lie 
ahead of ns. I believe that the proposal of the l~egislative Com­
mission is good. No doubt it can be improvecl; perhaps a better 
plan could be evolved. But to date it is the best plan proposed. 
I therefore urge its adoption, and to this end that it be submitted 
to the electorate at a general election. Its provisions for future 
amendments are designed to take care of what experience will 
show to be desira bJe rhanges. 

Faithfully yours, 
(Signed) GEORGE W. MERCK. 

MR. SCI-IROEDER: rrhe next speaker will be Mrs. Dorothy s. 
Isserman, State Chairman of Social Legislation of the New Jersey 
State Conference of the National Council of J e-vvish vVomen. 

].\fas. IssER~IAN: Gentlemen, at the first session of these hear­
ings our organization submitted a statement which was received 
by your Honorable Committee with true courtesy and respect. We 
should like to thank you for your consideration. 

We have paid most careful attention to the specific points 
brought out during these hearings. Nothing stated has caused us 
to change our original thoughtfully considered opinion. Quite the 
reverse ! Everything points to the crying need for a new New 
Jersey Constitution. 

We speak as Mrs. Average Citizen and-if we may be so pre­
surnptuons-even l\'f r. Average Citizen, intensely and actively in-
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terested in obtaining a better instrument of government than we 
presently have. 

This Honorable Committee has it in its power to wield great 
influence with the New Jersey Legislature. -we know you will 
help your people, the citizens of New Jersey, attain their desired 
goal. 'rhe very least that we should receive is the opportunit.\' to 
vote at the next election on the question of the desirability of hav­
ing a new Constitution. Put a fair question on the ballot. The 
people will respond fairly. 

MR. SCHROEDER,: The next speaker will be Mr. vVilliam Dodd, 
the National Vice-Commander of the Disabled American \Var 
Veterans. 

MR. DODD: Mr. Chairman and Members of the Committee: 
I have listened attentively today to the proponents of the Pro­

posed Revision of our State Constitution. I am the National Senior 
Vice-Commander in Chief of the Disabled American Veterans of 
the last war, the second ranking officer in these United States 
and a resident of the State of New Jersey. I am deeply interested 
in the welfare of my State and the welfare of the men whn are 
serving in the armed forces from my State. After listening for 
several hours here today, I can thank the good Lord that we have 
veteran organizations that are ready to respond and come before 
your distinguished group to defend the rights of the men who are 
called upon to serve all over this globe in defending our liberties 
and our freedom. 

Oh, I haye heard it so many times that it lightly passes over, 
these men are a small minority, possibly 250,000 men in the armed 
forces; why should they worry? We on the homefront back in 
New ,Jersey will protect their interests. We heard the same story 
in the last war. I was Department Commander of New ,Jersey 
and for many years served on the Legislative Committee of my 
organization. I remember the numerous times and the costly efforts 
we had to make to come down here to get beneficial legislation 
for disabled veterans and veterans, and in all cases most of the 
proponents of this measure were always utterly opposed to the 
veterans' benefits in the State of New Jersey. 

We are going to hear from the most distinguished group of 
veteran leaders that were ever in this Assembly Chamber, repre­
senting various organizations. They are not asking you to post­
pone; they are not asking you to discontinue governmental func­
tions as was stated here today; they are asking you gentlemen to 
continue the functions of government that have existed satisfac­
torily for ninety-eight years, for at least one or possibly two or 
maybe three more years until those first citizens of New Jersey, 
the men who are serving in the armed forces of this nation­
many of them are dying to preserve liberty-come back. vVhat 
group of citizens is more entitled to have a say in government 
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than the men who are willing to die for their country if necessary. 
Yes, gentlemen, there are 250,000 of those men. They have a right 
and a definite right, and you gentlemen will have to consider that 
right, to consideration when it comes to the matter of changing 
the entire Constitution of the State of New Jersey, not suspending 
any one function or changing any particular function, but the 
entire Constitution. You don't change that every year. Those 
men will not possibly during their lifetime when they return have 
a chance to have a say again about revision of the Constitution. 

I would like to now read my statement, if you don't mind, 
gentlemen, and furthermore remark that the statement was made 
here this morning that those men will have the opportunity to 
vote on this question when it comes to them through the proper 
procedure of election. The people who made that statement have 
not been keeping up with the times and the statement of the 
Secretary of War who only two days ago stated under no cir­
cumstances will the men in foreign service be able to receive bal­
lots or be permitted to vote. It might possibly give away military 
intelligence to the enemy. So no man who is on the battlefront 
of the world will be permitted to vote on this question by authority 
of the Secretary of War. 

I am appearing here today before you as a representative of 
the Disabled American Veterans of the last World War for the 
purpose of expressing my views on the proposed constitutiona1 
revision plan which is now before your honorable body for con­
sideration. It is well that you gentlemen have deemed it wise to 
ho1d these public hearings in order that you may get a free ex­
pression of opinion from our citizens who are deeply interested 
in this question and it is particularly important at this moment 
when we are engaged in a war upon which our very salvation 
as a nation depends that you be enabled to determine the opinion 
of veterans who have gladly gone over seas and placed their lives 
at stake for the preservation of our great democracy. Over twenty 
years ago this country engaged in a war with Germany and the 
Central Powers for a great cause which was succinctly expressed 
by President Wilson in the immortal words "to make the world 
safe for democracy.'' Although twenty years have passed, we have 
learned that the sacrifices which we made and the blood which 
was shed upon Flanders Field was in vain because to our sorrow 
we now realize that the world was not made safe for democracy 
and the job which we thought we had finished at that time must 
needs be done again. 

Today, however, we are engaged in a greater conflict to pre­
serve our democratic processes of government. Already we have 
four million men under arms scattered throughout the four cor­
ners of the globe and American b 1ood has been shed in the defense 
of Wake Island, Midway, Battle of the Cora1 Sea and the unfor­
gettable treachery of Pearl Harbor and by those heroic bearers 
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of the spearhead of democracy, the United States Marines, who so 
gallantly stormed the Solomon Islands. They are fighting for the 
principle of democracy and yet even as they are dying and as 
nine million more of their fellow countrymen are being called upon 
to bear arms in defense of democracy, we find that a few selfish 
people in the State of New Jersey are determined to crush the 
very principles of democracy under foot for which these men 
are shedding their blood. Gentlemen, this same thing happened 
over twenty years ago as the blood of my comrades was being 
shed upon the Fields of Flanders. Then as now, in the absence 
of those who were carrying the banner of democracy, a f~w selfish 
gentlemen in this country conspired to put over upon the people 
and upon the soldiers who were carrying on the battle of democ­
racy the most diabolical hoax ever conceived to deprive our people 
of their right of personal liberty by means of the passage of the 
18th Amendment to the Constitution. The so-called noble experi­
ment "Prohibition." 

I need not recall to you gentlemen sitting here the disgust 
and the resentment that welled up into the hearts of every soldier 
who returned from the battlefields of France victorious, exultant 
in the thought that he had won our country's battle for democracy, 
only to find that here at home its very principles were prostrated 
in his absence. Today it is evident that some people in New 
Jersey have not learned the lesson that it does not pay to rob 
the soldiers of the United States of their basic rights whHe they 
are away fighting for the defense of their country. Gentlemen, 
when I refer to basic rights, I use the term advisedly, because 
now even more than in the last war they are being robbed of 
not individual rights as occurred in the last war with the pro­
hibition amendment, but this time they intend to scrap the entire 
Constitution which is the whole basis of all of their liberties. 

I stand here, gentlemen, and propound the question to you 
sitting as representatives of our democratic form of government 
and say to you on behalf of those members of the armed forces 
who cannot be here to speak for themselves, do you propose to 
take this drastic step in their absence? I say further, if gentlemen, 
your answer is in the affirmative, who among you will dare to 
raise his head and face the returning soldier from the battlefields 
of the far corners of this globe and defend his action in voting 
to destroy their liberties while they were off protecting our coun­
try? The men who are members of my organization, the Disabled 
American War Veterans, many of whom today after a period of 
twenty years still lie maimed and helpless in government base 
hospitals throughout this country because of their sacrifices to 
preserve democracy, are the inspiration for my appearance here 
today. The gallant men who have fallen at Pearl Harbor, Wake, 
Midway, Bataan, Corregidor, are my inspiration for appearing 
here today. Their comrades who are still courageously carrying 



Afternoon Session, September 18, 1942 787 

on for them and for you are my inspiration for appearing here 
today. I could not look a returning soldier in the face if I did 
not remain true to my duty and appear here today and espouse 
their cause, and I say to you gentlemen that if you go through 
with this plan, if the Legislature scraps or revises this Constitu­
tion in the absence of these men, you will never dare to face them 
upon their return and defend your action. 

'I1he treachery of Pearl Harbor was committed by a foe from 
whom such tactics can be expected, but my comrades do not 
expect treachery from their representatives in Trenton. Gentlemen, 
I beg of you on behalf of all of my comrades that you do not 
deliver to them a stab in the back while they are off on the far 
fields of battle defending you. 

My National Commander some two months ago requested me 
to go to Tilton Hospital at Camp Dix to meet sixty-nine men who 
were badly wounded and disabled in the Phillipine Islands. The 
leader of that group was a man who was a First Lieutenant of 
Infantry in the last ·vv orld War who was in five major engage­
ments. This man on the 13th of December was wounded thirteen 
times and lost a leg in action with the Japanese. Most of those 
men lost eyes, arms or legs. This man said to me, "Bill Dodd, 
the thing that hurts us most is not the loss of our limbs, our arms 
and legs, it is the complacency of the people back home. Business 
as usual; pleasure as usual; and politics as usual. God Almighty, 
can't those people see we are fighting desperate enemies? Will you 
carry the message and tell them if they don't wake up, if they 
don't stop fooling around and fiddling around, we are going to 
lose this war?" What do we do here today? We should be giving 
every minute of this time to this war effort. We are wasting it. 
We are causing and bringing up dissension and dissatisfaction 
throughout our State. 

If the State Constitution was good enough, gentlemen, for 
ninety-eight years and if it has not caused any untold hardship, 
where is the colored man in the wood pile that we must auto­
matically and immediately while those men are serving and dying 
for our country change it overnight? Are the proponents of this 
measure afraid of these men when they come back from service? 
Those men are going to organize when they come back and we are 
going to protect their rights because we know, we are in touch 
with those men. We meet their families at flag dedication services. 
They are asking us to protect their interests and we are going to. 

You are going to hear from a distinguished group of veterans 
today who are going to ask for God's sake don't try to put any­
thing over on these men who are going to protect the freedom of 
the world. 

J\fa. McMANUS: May I say something with reference to that 1 
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MR. DODD: Mr. Chairman, before this gentleman breaks in, at 
this time I have a list of distinguished veteran leaders. 

MR. SCHROEDER: Will you hold your question a moment please~ 
MR. DODD: At the conclusion of the talk I will gladly answer 

any questions. At this time, the hour is a little late and I don't 
want the men and women who sacrificed to get here to miss up, 
with the permission of your Committee I would like to present 
those distinguished veteran leaders, men and women and the Gold 
Star Mother, for their short, brief remarks. 

l\fa. SCHROEDER: You may do so, sir. 
MR. DODD: I am going to now present to you a man who has 

done much in the interest of our State, the Past State Commander 
of the Veterans of :B1oreign Wars, Mr. Peter Lutz. 

MR. LUTZ: Mr. Chairman and Members of the Committee and 
those assembled: 

I served in the war and was Department Commander of 
the Veterans of Foreign Wars from 1940 to 1941. I gave before 
the Governor of the State of New Jersey, Governor A. Harry 
Moore and Governor Edison, and the Houses of the Senate and 
Assembly the pledge of 35,000 men and women belonging to the 
Veterans of Foreign Wars and their auxiliary to support the 
Constitution of this State and the United States. I didn't see any 
of our opponents pledging themselves to support the Constitution 
of this State. 

I head an organization I am proud to head. Every member 
of the Veterans of Foreign Wars is a man of honor. The only 
man who is eligible to urge this is the man who smells gun powder, 
not face powder. I come here with the plea that my sons on the 
other side and other men's sons on the other side be given an 
opportunity as all citizens in this country to vote for the Con­
stitution, and I will say here, without fear of further contradic­
tion, if this Committee feels like putting it on the ballot, they 
will have the biggest fight from the veteran organizations they 
ever had on their hands. I am going to read just a few statements 
I put down here on paper. 

The Declaration of Independence stated that governments are 
instituted among men, deriving their just powers from the con­
sent of the governed. Our forefathers fought and died for that 
fundamental principle of democracy. Today, our sons and brothers 
are fighting and dying so that democracy will survive. Today, I, 
as a veteran of the first ·world War, who did my bit on the 
battlefield to help preserve our liberties, am here. I cannot be a 
soldier again, but I can protect the millions of men who are scat­
tered all over the world away from home. They have as much 
right as you and I to have their voice heard in any drastic change 
in our Constitution. This proposed new Constitution basically 
alters important phases of our government. I strongly protest 
against any amendment or change in our Constitution without the 
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consent and approval of those who are sacrificing themselves on 
the altar of freedom. While I was away during the last war, the 
United States Constitution was amended and prohibition was 
foisted upon us. I was sore. 'Today, an attempt is being made 
to amend the State Constitution. If that is ever done, you can 
be certain that the veterans of this war will be sore. These soldiers 
resent any change in this government by those who remain at home 
while they are sacrificing their fortunes and lives to preserve life, 
liberty and the pursuit of happiness in our beloved country. 

I want to also say if this Constitution is put before the people 
and the people are allowed to vote and the people do succeed in 
getting their ambitious political gains, they will deprive my sons 
and all other sons of the rights and privileges for which we vet­
erans fought for the last twenty years in these halls to put on 
the statute books giving the rights of preference of appointment. 
They are justified and entitled to all preference over all men. 

I thank you gentlemen and would again warn that if it goes 
before the public, we veterans will fight and we can fight. 

MR. Donn: I now present the National Commander of the 
Catholic War Veterans, Mr. Charles Brophy. · 

MR. BROPHY: Mr. Chairman, Members of the Legislative Com­
mittee and Ladies and Gentlemen: 

I am a privileged character in this State. I have the right to go 
to the polls to cast my ballot on election day for the people whom I 
see fit to administer the laws of the State of New Jersey. I still 
have another advantage over the average citizen in that I have a 
greater privilege and that privilege was conferred upon me by the 
United States Government. Back in 1916 our country was em­
broiled in a little difficulty on the Mexican border. I responded to 
my country's call and served on the Mexican border. Immediately 
upon my return, I continued my affiliation with the National 
Guard of the State of New York and upon war breaking out in 
April of 1917 I was immediately inducted into active Federal 
duty. That didn't give me any privileges over the average citizen. 
That didn't give me any right to raise my voice in the Assembly 
Hall in any state constitutional building, but the right was given 
to me by the enemies of our country. I am a disabled veteran I 
am proud to say. I owe everything to the United States. Not one 
day of the many days I spent in the hospital have I regretted the 
fact, as I lay there and thought back over the possibilities of my 
doing service to my country, that my people came here and settled 
in America, and I owe them a duty. I owe this country a duty. 
And I was glad in part to repay it. 

I have been active in veterans' circles. I have toured this entire 
country in the interest of veteran activity. I am proud to say that 
in no State in the Union has a legislative body been as generous 
as you have in the State of New Jersey to the veteran of World 
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War Number One. I don't say that the people of the State of 
New Jersey have been the generous ones. It has been the men of the 
type of Bill Dodd and the other men who came down to this legis­
lative hall and fought to have enacted these laws that are now 
on the statute books protecting the rights of the veteran. I say 
to each and every one of you here this afternoon, perhaps you 
have somebody in service, perhaps you have not, but your Uncle 
Sam has said to you, as you will recall if you have read the papers 
of late, that each and every man, woman and child will be enrolled 
in some part of the service. Only in last night's paper we read 
where the plans are being formulated for drafting the womanhood 
of America. Are we going to say to these people, 250,000 at the 
present time, but with this rapid expansion of the armed forces 
they contemplate having 13,000,000 men under arms in 1943-­
are we going to say to those 13,000,000 men who will be under 
arms and the other 30,000,000 people who will be working to sup­
port them, that we here in the State of New Jersey, that we here 
in the United States, do not recognize the fact that our country 
is at war, that we have plenty of time to go around discussing the 
possibilities of creating dissension among the ranks of those, the 
real Americans, who are doing their duty to their country. Every­
where throughout the country, and each and every one of you is 
guilty of it, you put on your windows, you put on the letterheads 
of your firm the fact that this is an all out war. You haven't 
demonstrated it here today. I say you are unmindful of the fact 
that you are American citizens when you try to enact into legisla­
tion laws that will change the entire Constitution of the State of 
New Jersey without giving the people of the State of New Jersey 
the right to vote upon it. The Secretary of the Navy and the Sec­
retary of War have to1d us that the men will not be given the op­
portunity to cast a ballot, which they rightly deserve, to elect 
those who might administer the government while they are away 
doing their duty for us. They are not doing a duty for them­
selves. Their responsibility has been taken up when they raised 
their right hand and took the oath of allegiance as a member of 
the armed forces of the United States. 

You had a great demonstration only last week in the State 
of New Jersey of the attitude of the people of the State of New 
Jersey toward constitutional form of government by their refusal 
to come out and vote at the primaries. There isn't anyone in the 
legislative body who wasn't astounded at the fact that so few 
people responded on that date to cast their rights to vote to select 
peo.ple that might run as candidates in the November election. 
You were all horrified at the 25 per cent of the enrolled voters 
who went to the polls to vote. You felt, well, perhaps we haven't 
put up the proper candidates. I challenge you on that. You have. 
You have put up men here in the State of New Jersey and women 
who are qualified to carry on the laws and the dictates of this 
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country. It wasn't the fault of the poor individual who was 
campaigning for office that the people didn't respond. No, the 
people of the United States are war-minded. It is in each and 
everyone's heart. Our duty first is to our country. 

There is a man's picture hanging here in the Assembly Cham­
ber, the man who is known as the father of our country. And I 
dare say there isn't a kinder face than that of George Washington. 
On the opposite side we have Abraham Lincoln. Those two men 
built this country for us, and while they were building it-it was 
during trying times, the Revolutionary War and the Civil War~ 
their thoughts were not on changing the Constitution at that time. 
Their duty, the oath that they took when they took office, was to 
administer to the rights of the people who elected them. Immedi­
ately following the war your legislators came back from service­
and many of them have gone from this legislative body-with 
new and broader ideas as to the requirements of the American 
people and especially their people at home. Their vision had been 
broadened by the war. Conditions had changed rapidly and they 
brought back legislation that has stood up in the Court of the 
United States Government. I say why should we all of a sudden 
decide that immediately we should push, push, push until we put 
this through while the people are doing the job for us on the 
other side. Why not let us wait awhile Y There is no immediate 
rush. These laws have served us in the past. You have heard 

. here week after week while the Assembly was in session about the 
possibilities of amending laws here in our State. What have been 
the results Y The people went along in their normal pursuit of hap­
piness, everybody working for what they thought was the best 
interest of the community. Then, immediately, we are plunged into 
this war. Some of our most able legislators have been taken back 
into service. I dare say that the majority of the members of the 
Assembly will be in before 1943 because the United States Govern­
ment at the present time has enlisted the men of the last war up 
to the age of fifty-five. There are not many members of the r,egis­
lature who served in the last war who won't fit in there. Your 
United States Government says under the draft Jaw, "We are tak­
ing the cream of the country, the 'A Number One' people, those 
who stand high." It is the intelligent people of the country who 
have,responded to our country's call. The poor man who is lacking 
in education and hasn't had the proper schooling and training 
that the average person gets has been a little retarded mentally. 
The result is when he appears before the draft board and signs 
his questionnaire he has to admit that he can't read or write. 
Still, if he is strong enough with the minority leaders left here in 
America, if he is strong enough po1itica11y to sway a small minority 
while our boys are off fighting on distant shores, you the people 
of the State of New Jersey will elect him to your Assembly Cham­
bP,r. You will elect him here to enact laws. You will elect him to 



792 Afternoon Session, September 18, 1942 

carry on the duly authorized authority of the Federal Government 
and the State Government with the result that when these people 
return from service, what have they got~ They have a hodgepodge 
form of government that a certain few wanted immediately to en­
act. They didn't trust the man to wait for his vote for him to 
decide it. They trusted him to shoulder the gun and go out and 
fight the enemy. I tell you that the fifth columnists are not just 
in certain industries; they are throughout the whole of the United 
States, and it is our duty to continue fighting them. 

I ask you as loyal citizens of the State of New Jersey, as loyal 
citizens of the United States who know your duty, and your duty 
is that you will carry on constituted law and authority, to give 
each and every voter, each and every citizen of our State, the 
right to express himself before you enact any law. 

MR. DODD: Mr. Chairman, I will present the Commander of 
the Third District of the Veterans of Foreign Wars, Mr. George 
Thornton. 

MR. THORNTON: Mr. Chairman and Members of the Committee: 
As a representative of the Veterans of Foreign Wars, Third 

District, all of whom are veterans of the last World War, I wish to 
protest with all the vehemence I possess in expressing some of my 
views in strong opposition against the adoption of any changes, 
revising or scrapping of our present Constitution. My reason in 
doing so is that at the present time thousands of the citizens of 
New .Jersey are scattered and distributed throughout the world 
engaged in this great World ·war II. In fact they are fighting to 
preserve the principles of representative government and for the 
preservation of those sacred ideals and principles for which the 
Unite<l States of Amerira has been engaged in many a conflict: 
to maintain and particularly preserve and keep steadfastly the 
freedom of speech, the freedom of assemb1age, the freedom of 
religion, the freedom from want and fear. It is only common 
justice that our men and women also who are willing to sacrifice 
their all to maintain the institutions and ideals of our govern­
ment should have something to say in its conduct, and there should 
under no circumstances be a deprivation of their legal, just and 
equitable rights. During World War I, while over two million 
Americ,an men were engaged in conflict with the foe on foreign 
fields of batt1e, the Prohibition Amendment was cleverly put over, 
into effect; the consequence of that act is well known to each and 
every one of the legislators, for in its wake followed rampant 
crime, racketeering of the most vicious type, vice, intimidation and 
malfeasance in office of governmental officials, bribery, conspiracy 
and multifarious forms of debauchery. I feel confident that you 
do not want this state of affairs or condition to arise again nor 
a repetition of this. Be it not said that the young men and women 
who will return from this conflict at some future date-hoping, 
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as I know they will, that they will return victorious, and that it 
will be soon-should find that in their absence changes or revisions 
in our Constitution were effectuated without their voice or con­
sent being given and their concern and interest being disregarded 
in a matter of such importance. I therefore respectfully urge and 
appeal to you that you take no action in the modification, revision 
or change of our Constitution at this time. Thank you, Mr. 
Chairman. 

MR. DODD: Mr. Chairman, I now present the Commander of 
the Chin Strap Division, Jersey City Post, of the 29th Division, 
which takes in its membership all of the men from the National 
Guard who served in the last war. Commander William Havron. 

MR. HAVRON: Mr. Chairman and Members of the Committee: 
You have heard these different veterans opposed to bringing 

this vote out without the consent of the soldiers. If those who 
are opposed or who are willing to get this on the ballot would 
go down to Camp Dix or meet the soldier on the street and ask 
him how he feels about it, he will tell you he wants a vote when 
he comes home. That is what he wants; the vote. He doesn't want 
the vote taken away from him. I would also like to add that those 
who are so anxious to put this on the ballot should talk to the 
mothers of the boys who are now in the service and see the answer 
they will get from them. It will be well remembered by the boys 
if this thing goes on. We veterans will fight it to the utmost 
throughout the State of New Jersey. 

I also happen to be a member of the National Finance Com­
mittee of the 29th Division and in October we are having our state 
convention, and you can bet your life that every veteran in the 
29th Division will go out and fight this to the utmost. I can say 
right here if it is put up that the veterans and the mothers of 
the veterans will never forget those who helped to put it there. 

As a veteran of the last World War, I come to protest to any 
constitutional change in New Jersey at this time. The present 
Constitution has stood one hundred years with only a few amend­
ments. The amendments were submitted to the people of this State 
before they were finally adopted. Not one of those changes was 
ever submitted to the people while our boys were on foreign shores 
fighting for the United States. 

As a veteran of the last war I know what it is to have certain 
inalienable rights taken away from you while you were away. 
Prohibition was thus given to us. S'oldiers away should be con­
sidered. That is a thing I would like to bring up. Ask the soldier 
how he cursed; ask him what he thought when they pulled over 
prohibition. If you want to put this on the ballot and hear some 
cursing, you will certainly hear it this time. 

Nor is it alone the soldiers and fighting forces who should be 
considered. Even we at home are concerned with more serious 
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business at the present time. That is another fact I would like to 
bring out. In this last election you saw the small vote that came 
out. Ask the man in the ammunition plants or shipyards how 
he is concerned with the Constitution. He doesn't want to be 
bothered with that stuff at this time. He has armaments to send 
to the boys on the other side. He isn't thinking about the Consti­
tution; what he is thinking about is producing for the war and 
giving the boys something to fight with. That is what we should 
be thinking about instead of changing the Constitution. Will the 
men in the ammunition plants, the shipyards and every other kind 
of war work have time to study the advisability of a constitutional 
change at this time 1/ They are more inclined to obtain some rest 
and get some relaxation from the steady grind of war work and 
justly so. Gentlemen, this is no time to propose such a change. 

It also strikes me at this moment that the proponents of this 
change might be taking advantage of these times. There are very 
few people who are interested in anything but the outcome of the 
war and they are justified. Their first interest is their country. 
Thils is no time to burden anyone's mind with so momentous a 
study as a constitutional change. 

We are in an all out war. We are trying to preserve, democracy 
by changing our fundamental law while 25 per cent of our citizens 
are away in the military forces and 50 per cent are busy with 
the war effort in other fields. I am forced to doubt the sincerity of 
the persons who are proposing such change today. 

I am forced to stay at home in this second world conflict be­
cause of my age, being over forty-five. But, I am afraid if the 
people of this country don't wake up to what this thing means 
and we let these deliberate slackers who are walking around the 
country and trying to duck the draft and the young ones who 
won't join the Army go, believe me you won't have to worry about 
a Constitution. I will say this-that I am only hoping that they 
put the draft age up to fifty or enlistments up to fifty so I can 
go back and show a lot of these so-called Americans, whom I call 
deliberate slackers, what the old veterans can still do. I do, how­
ever, have the same feeling of love of country that caused me to 
join the armed forces of the United Staes in the first World War. 
Some of the reasons why I do love this country are freedom of 
speech, freedom of religion, freedom from want, in fact, democ­
racy as we know it. I think those who would pull such a deliberate 
trick as to put an amendment on the ballot when the boys are 
away and cannot vote for it are in the same class with Hitler. 
That is my thought. And I am going to use every means within 
my power to prevent our way of life from changing while our 
youth, the life blood of this country, are away. I consider a con­
stitutional change too important and fundamental at this time. 
It is my suggestion, therefore, that this important matter be put 
off until after the war, so that the boys who are laying down their 



Afternoon Session, September 18, 1942 795 

lives and lying in hospitals wounded have the right to come back 
and cast their vote. 

MR. DODD: l\Ir. Chairman, may I present the State Department 
Senior Vice-Commander of the Veterans of Foreign Wars, Mr. 
Chris Edell. 

l\fa. EDELL: Mr. Chairman, Members of the Committee and 
those present today: 

I am indeed happy to have been privileged to say a few 
words in behalf of a great, formidable and unique organization, 
similar to those which have been expressed previously by some 
of the veterans, with reference to those men who have served their 
country and fought in defense of this great democracy, and redecl­
irated ourselves to the principle that the founders and the fore­
fathers of this great nation fought for. 

We represent veterans of the Civil War, the Spanish-American 
·war and World War I. We have reason to boast of our potential 
strength because very recently 450,000 veterans were called to 
meet in conclave in Indianapolis; eighty-four Civil War veterans 
responded. So you see we do represent four generations. It is 
needless for me to say how the veterans feel with reference to this 
constitutional amendment. \Ve believe this is not the time to do 
it when hundreds and thousands of men and women are serving 
their country in this emergency and are not in a position to be 
heard on this subject today. They are showing their patriotism 
to their country, not by race or color, not by their religious or 
political affiliation, but by virtue of those God-given rights, 
exemplification of loyalty manifested purely from the heart, fight­
ing in defense of this great democracy, and that is just what they 
intend to do. They will come through with flying colors. We will 
be the victors. We will have not only ultimate, but everlasting 
peace, not only here, but for the rest of the world. 

Would we at home keep faith with them by attempting to 
revise the fundamental laws in our State at this time without 
considering the Veterans' Preference Act? We can hardly be 
considered keeping faith. There will be many reasons why some 
changes should be made. None can be greater than the fact that 
the men and women in our armed forces should have their rights 
adequately protected in the revision of the Constitution which 
they have so keenly enjoyed down through the years. There has 
been reference to one of those great wartime presidents, Abraham 
Lincoln, and we can go back to November 19, 1863, when Lincoln 
on that memorable day at Gettysburg said of those men who had 
made the supreme sacrifice : 

"We cannot dedicate; we cannot consecrate; we cannot 
hallow these grounds because the brave men who fought and 
died here have consecrated it far beyond our poor power to 
add or detract. People will little note nor long remember 
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what has been said here, but they can never forget what 
they did here." 

And so it is, Mr. Chairman. Those are the sentiments that we 
express in behalf of the Veterans of Foreig·n Wars, the Depart­
ment of New Jersey. We believe, however, as I previously stated, 
if there is a revision of the Constitution, it should emphatically in­
clude specifically those God-given rights vested down through the 
years, preference given to those men who fought for the preserva­
tion of our liberties. 

l\'1R. DoDD: Mr. Chairman, it gives me great pleasure to present 
Mr. Thomas Kochka, Commander of the American Legion, from 
Hudson County. 

MR. KocHKA: Gentlemen of the Committee, I could go on for 
hours talking about veterans, but I think that your answer will 
come if you put it on the ballot in November. 

I have requested permission to speak before you because, not 
only am I a veteran of the World War, but first, I am a citizen 
vitally interested in the change of any law which affects the people. 
or government of this State. So I speak in my dual role of veteran 
and citizen. 

Today we are engaged in a world-vvide war; a global war our 
President has called it. And on those many b1oody fronts, scat­
tered over the earth, our American boys, brothers, relatives and 
friends, are :fighting to defend democracy, which includes such 
precious rights as the right to live as a free people, the right to 
choose the church we want to worship in, the right to select the 
school to educate our youth, the right to speak and read freely, 
and the right to a voice in our goyernment, or in a change in the 
form of our government. 

Those are some of the important things our boys are ready to 
sacrifice themselves for. Shall you, while they are :fighting for 
you, deprive them of a privilege and a right that this country of 
ours is founded on~ 

Histo.ry will bear me out that, from the first days of hardship 
at Plymouth Rock, through the bloody Revolutionary War, through 
the Civil War, and on to today, the attempt to change our form 
of government, or even the method of it, without the voice of the 
people, is deeply resented, and those responsible must answer for 
their actions. 

Let's look at this fairly and calmly, not as a political proposi­
tion, but simply as a civil and patriotic problem. Remember­
the people are not clamoring for this ; much publicity has been 
given to it during the past year, and yet there is no public demand 
for a change. · ' 

The present Constitution bas been g:ood for all these ~'ears, and 
if there is a weak or deficient part that needs changing, do we have 
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to do it in these times, when all our efforts should be devoted to 
winning the war ? 

What's so urgent about a change in these perilous times? 
Shouldn't all our efforts be applied to absolutely essential things? 
These changes, if they are necessary, can wait until the boys who 
have a right to approve or disapprove of them return home vic­
torious and at peace with the world. 

Yes, when we have won the war and won the pelace and when 
everybody who has a right to a say about it is here to say it, that 
is the time to consider changes-not now ! 

l\fa. DODD: Mr. Chairman, I now present the Commander of 
one of the largest American Legion Posts, Commander John 
Lauten of the Albert L. Quinn Post No. 52. 

MR. LAUTEN: Mr. Chairman and Members of the Committee: 
rrhe snipers are at it again. With the head turned the other 

way comes the rabbit punch. It was done before, a quarter of a 
century ago, and was successful. Another try is being made today. 
During the last war Prohibition was put across, and we are still 
suffering· from the evil forces let loose by that legislation, and had 
those who had the best interests of the country at heart been in 
a position to intelligently consider the question, that piece of legis. 
lation would never have passed. 

Now four million of our youth are fighting the cause of democ­
racy; millions more will shortly follow in that great fight. Is 
this the time to enact a revision of the Constitution when those 
whose greatest interest lies in the cause of good government are en­
gaged in other pursuits? Should this important legislation be 
passed at this time without the considered opinion and thought 
of the youth of our country for whose benefit legislation should be 
enacted? 

We, the Yeterans, resent the haste in which it is attempted to 
change and revise the Constitution, under which we have been 
living for such a long time, at this time. These matters require 
the grave deliberation, the studied thought, of all of the people, 
and it is not now that the liberties of those who are fighting to 
preserve our method of government should be interfered with. 
Those who remain at home should fight to protect the interests 
of those fighting at the fronts for the survival of humanity. To 
those legislators who from selfish motives are supporting these 
reformers and revisioners, we issue this challenge : They shall pay 
when the youth of the country return to take its rightful place 
in our government. While our boys are figthing for the four free­
doms on land, on sea and in the air on foreign shores, let us 
keep for them inviolate the fonr freedoms within the borders of 
their own State. 

MR. DODD: Mr. Chairman, I am now going to present a great 
leader of a great organization whose membership is 44 per cent 
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veterans, the State Chairman of the Civil Service Employees' 
Association of the State of New Jer~ey, Mr. Joseph Mulligan. 

MR. MULLIGAN: Mr. Chairman and Members of the Committee 
and ladies and gentlemen: I have listened attentively to the 
expressions of the various representatives here today. Down in 
Washington they have a monument to the father of this country. 
You can look at that monument from Georgetown or Chevy 
Chase or Capitol Hill. People standing in those various places 
see the same monument, but from their positions they will see it 
differently. Today we have those various differences of opinion 
as to this proposed revision of the Constitution. I did not have 
the privilege of going overseas. vV e were confined here in the 
Quartermasters Corps doing our job; but we believe, these men 
who represent the veterans' organizations here and the ladies' 
auxiliaries, that this Legislature of New Jersey down through the 
years has gratefully recognized an obligation placed upon them 
by the men and women who served this country in time of emer­
gency and should have the preference in serving this govern­
ment and its subdivisions in time of peace. There is a great 
menace to the preference of veterans contained in the proposed 
revision of the Constitution as presented by this Committee. vVe 
are committed to protect the interests of yeterans and their de­
pendents and also the veterans \vho will come back after this 
conflict is over. One of the speakers quoted Washington's state­
ment, but vVashington subscribed to another statement which has 
been referred to here and I touch upon that, that all just govern­
ments derive their powers from the consent of the government, 
and that doesn't mean any particular group nor does it mean a 
combination of groups. It means that every individual having 
the right of suffrage-and you cannot take that away from them­
shall have the privilege of giving expression to whether or not 
they wish to live under the provisions of the Constitution which 
is going to be the basis of government in the years to come. It 
has been pointed out here that a tremendous number of our men 
and women will be deprived of that privilege if and when it is 
decided to push this thing upon them without deliberation. 

We have faith in the men who are elected to this Legislature 
of the State of New Jersey and believe they will recognize the 
right of these men to have a voice in deciding whether or not the 
provisions of that Constitution that are proposed will be accept­
able or not. 

We contend that there is nothing to be gained by hasty action. 
We are desirous, and I am just concluding, that your Committee 
and the Legislature take cognizance of the fact that possibly the 
deciding factor will not be allowed to cast its vote if this thing 
is put across. There is nothing to be gained by hasty action and 
we therefore request that this thing be taken cautiously. That 
there are grievances, that there are some matt~rs that should be 
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changed, that some measures of reform are necessary, we agree; 
but we do not agree that this is the time to put across a revision 
of the Constitution when the consent of the governed cannot be 
obtained because a considerable number of them are deprived of 
the right to cast their ballot for or against those changes. 

MR. PYNE: Mr. Chairman, may I ask a question? 
MR. SCHROEDER: Will the gentlemen submit to a question? 
MR. MULLIGAN: Yes. 

MR. PYNE: Sir, you mentioned the fact, I think, that there is 
some threat or menace to the rights of the veterans. 

MR. SCHROEDER: "\\Till the gentlemen step forward. 

MR. PYNE: I think you said that there was some threat to the 
rights of veterans involved in the proposed revision. Is that any 
specific revision? 

MR. MULLIGAN: I didn't say a threat. In the combination of 
the educational and civil service features, no protection is guaran­
teed us that the veterans' preference of those features will not be 
eliminated. 

MR. PYNE: There is no such guarantee in the present Consti­
tution. 

MR. MULLIGAN: Not in the present Constitution, no. I submit 
to you that any reforms that are necessary could be effected by 
legislation. 

MR. DODD: I heard a remark made here today about the woman­
hood of New Jersey. Those who have given their husbands and 
their sons to the service of our nation certainly demand respect 
and consideration. I am now going to present some of our dis­
tinguished leaders in the women's ranks of our Auxiliary in the 
S'tate of New Jersey. I present our distinguished County Com­
mander of the American Legion from Hudson County, Mrs. Julia 
Tiene. 

MRS. TrnNE: Mr. Chairman and Members of this Honorable 
Committee: I have been associated with the veteran organization 
for almost twenty years. A great number of years have been 
spent in welfare work which brought me in close contact with the 
home and with the women, and so I feel well qualified to appear 
here today in their behalf and I also know that I express their 
sincere sentiments. 

The organizations here today are made up of the veterans of 
the last war, and the various women's auxiliaries, which auxili­
aries in turn are made up of wives and mothers of the heroes of 
that last great struggle. 

And speaking of wives and mothers, let us remember that a 
deserving tribute should be paid to the women of America for 
the part they have played, are playing, and will continue to play 
in the battle for freedom. The mothers of America have gone 
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down in the valley of the shadow of death to bring forth sturdy 
sons upon whom this nation now depends for its national exist­
ence. 

These sons today have dropped their books, their shovels or 
whatever implement of trade they may have handled, and have 
taken up the sword. Their country called. They answered cheer­
fully. 

And what of us here at home? We are thinking of changing 
the basic law which has governed these boys and their fathers be­
fore them without their having an opportunity to express their 
views on the subject. Why we ought to even stop thinking about 
it at the present time in fairness to them, and spend our time and 
effort on thing·s that will hasten the time of ultimate victory and 
help bring these boys back to the waiting arms of their mothers, 
wives and sweethearts. 

Oh, yes, there are those who will ask, "Must governmental 
procedure, legislation and law-making cease for the duration?" 
But these are the same smug individuals who are annoyed be­
cause they must give up their automobiles and make a few other 
sacrifices for the war effort. Thank God there are but few of 
these. 

Gentlemen, unless we abandon this entire plan for the dura­
tion, I am afraid that we will hear from the mothers, wives and 
sweethearts of the boys from New Jersey now in service. I am 
sure that you gentlemen join with me in saying that the wives 
and mothers of New Jersey deserve your consideration, for they 
are truly playing a vital role in the prosecution of this war and 
truly merit the prayer of thanksgiving from the lips of every 
citizen, "God bless the women of America." 

Let us, therefore, in deference to the women of New Jersey, 
abandon this plan of changing or revising the Constitution until 
their men, our men, have achieved final victory, that victory which 
shall mean a finer, no bl er life for all mankind. 

MR. DoDD : Mr. Chairman, I now present the President of one 
of the largest women's auxiliaries in the American Legion, Mrs. 
Lillian Schwarzrock of Albert L. Quinn Post No. 52_: 

MRS. ScHWARZROCK: Mr. Chairman and Members of this Hon­
orable Committee: At the outset, let me, on behalf of myself and 
my colleagues, express my appreciation for this opportunity of 
appearing before you. 

I represent today the mothers, wives and sweethearts of vet­
erans of the last war, and have read with alarm that there is a 
movement under way to change, revise and in fact perhaps scrap 
the present Constitution of New Jersey. 

I am inclined to believe that some of you gentlemen are also 
veterans of the last war and I cannot conceive of any veteran sub­
scribing to tampering with the Constitution after the bitter les· 
son that we all had in 1919. 
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If these proposed changes and revisions of our Constitution 
are submitted to the people to be voted upon, the argument will 
be advanced that our soldiers in service will have an opportunity 
to vote as ballots will be sent them. vV e need only to look at the 
returns of the primary held this week to prove that this argu. 
ment is ridiculous. Already we have 4,000,000 men scattered all 
over the world and this number will soon reach 13,000,000. It 
will be a physical impossibility to reach all of the men of New 
Jersey in service. 

Are we, you anfl I who remain at home, to rob those fighting 
men of an opportunity to be heard on a matter of such vital im­
portance? 

Are we to rob them of their liberties and privileges here at 
home while these gallant American patriots wage a death struggle 
to protect and preserve these same liberties for you and me? 

vVe cannot, we must not permit tampering with our Consti­
tution, the fundamental law of our gr~at State, until our boys 
come home with their hard-earned victory. 

l\fa. DoDD: Mr. Chairman, I now present the Americaniza­
tion Officer of the Albert L. Quinn Post No. 52, Mrs. Ruth McFee. 

MRS. McFEE: Members of the Committee, as a representative 
of thousands of New J-ersey veterans of the First World War, I 
protest vigorously against the adoption of any revisions or changes 
in our present State Constitution while millions of our voters are 
in the service of our country, and are unable to cast their votes. 

Those millions of men are fighting now all over the world to 
preserve our rights under the Constitution. Millions more will be 
going, including some of your very co-legislators, to protect those 
rights. Those of us who are left behind on the home front dare 
not-have no semblance of a right-to change the Constitution 
without those men being allowed to voice their opinions through 
their votes. Their opinions are to be considered as well as ours. 
Give them the opportunity to express their wishes. 

I remember well that the rights of our men were taken from 
them by this very method during the last war. Eventually some 
of those rights were restored to them after the war, but only 
after the damage had been done. 

We must profit by past experience. There is no need to re­
peat the mistakes made during the last war. I warn you now 
that those legislators who persist in making changes in our Con­
stitution, who scrap the sacred right of free Americans to vote 
by making changes when millions are unable to vote will have to 
answer to those millions when the war is won. 

What are you afraid of? What is the tremendous urgency 
that makes you rush to revise the Constitution that has served us 
well~ Are you afraid that the men who are fighting for us now 
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would not believe as you do, would vote against some of the re­
visions you may plan? 

Don't let our fighting men down now. Wait until they return. 
Wait for them to say, with you, that the changes are the right 
ones, that they are needed and essential, and we will then be 
keeping faith with the men who are fighting to keep the faith 
with us. 

MR. DODD: Mr. Chairman, they say gems are· the best things 
for last. I am now going to present to you a great lady of which 
New Jersey is proud and every veteran in the State is proud. She 
is old in years, but brilliant in accomplishments. This lady gave 
two sons who lost their lives in the World War. She is a member 
of the Gold Star ~lothers and has never missed an opportunity to 
go to a hospital to carry comfort to the boys. She has a son in 
the present war and a grandson. I present Mrs. Kathryn Con­
nolly. 

MRS. CONNOLLY: Mr. Chairman and Members of the Legisla­
tive Body: I think perhaps when I get through reading this, it 
will touch some of the hearts of the people who want Constitution­
al change. I dread to talk because I am so upset, but I am glad 
and proud to be here to express my opinion. 

I am President of an honored organization, the Gold Star 
Mothers of America. That organization is composed of all the 
mothers of America who gave their sons' lives to this country in 
the last war. I had two boys, both of them young and in the full 
bloom of youth at the time the last war broke out. They heard the 
call of our country and they responded to fight for democracy. 
When I received word that they had sacrificed their lives in the 
cause of democracy, my grief was easier to bear because I felt 
that they had died for a great principle, but while they were over 
there giving up their lives, those who were back here in respon­
sible positions of authority in government put over the prohibition 
amendment to the Constitution. It was a blow at personal liberty 
and you know as well as I do that it could not have been put over 
if all of our soldiers who were in France were able to have their 
say in the matter, but they were not considered. They were good 
enough to go over and fight for the country and to die for it, but 
they were not good enough to be permitted to say whether or 
not we should have prohibition. I have associated with soldiers in 
veteran organizations since that time. I know how they feel and 
I know how deeply hurt they were and have remained because 
they were not considered in the passage of that amendment. Our 
returning soldiers felt that they had been betrayed and that some­
thing had been put over on them, and as a matter of fact, you men 
know they were betrayed; and so I come here today, gentlemen, 
as a representative of the Gold Star Mothers, symbolic of those 
who lie under the crosses on Flanders Field. I am a reminder of 
the fact that they gave their lives to preserve their liberty. 
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Other boys are today doing what my sons did-dying to pre­
serve liberty for our country. You today are being asked to do 
what was done when my sons died-put over something without 
considering what the opinion of those who are fighting to protect 
their country will be. Gentlemen, you can't change this Consti­
tution with all of our boys fighting on the battlefields throughout 
the world. You can't take advantage of them in that manner. 
It happened once. It must never happen again. Whatever may 
be good or bad about this change in the Constitution, the one fact 
remains, nothing must be done about it until the boys who have 
a right to be heard come back and speak for themselves and for 
their fallen comrades who they left behind. If they say, it is all 
right to change the Constitution, then I say it is all right to 
change the Constitution; but now I say to you, don't change it. 
Don't desert and betray these boys who are now fighting for us 
and dying for us. Give them an opportunity to practice the citi­
zenship which they are fighting to preserve. Give them an op­
portunity to partake of the liberty which they are dying to pre­
serve. If you don't, I am afraid, gentlemen, that you ·will pay 
a terrible penalty because never again will the men who are fight­
ing for us stand for a betrayal by those whom they depend upon 
to protect them in their absence. 

I ask the gentlemen of the legislative body, in the name of 
the Gold Star Mothers and the boys that are overseas, leave the 
Constitution in its present form. It has served us for ninety­
eight years and I think perhaps the war will be over soon. I 
thank you. 

MR. DODD: Mr. Chairman, on behalf of the great veteran lead­
ers of these great veteran organizations you have heard this 
afternoon and before adjournment for lunch, we wish to thank 
you and your Committee for your consideration. In closing let 
me say today: Consider seriously the morale of the troops that 
are fighting the most desperate war this nation has ever seen. 
Don't have it said to those men in the lines, you are good enough 
to fight, but you are not good enough to have the say in the form 
of government you are going to have when you come back. 

I again thank you and the members of the Committee. If 
there are any questions, I will gladly answer them. 

l\fas. Cox: Mr. Chairman-
MR. SCHROEDER: \¥ill the gentleman submit to a question? 
MR. DODD: I will submit to a question from any member of 

the Committee, but not from the audience. 
MR. SCHROEDER: Did you desire to propound a question? 
MRS. Cox: Mr. Chairman for the record I should like to re­

mind the spokesman for the veteran organizations that it wasn't 
the long-haired men and the short-haired women who put over 
the eighteenth amendment. Women did not have the vote at the 
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time the eighteenth amendment was passed. That was ratified by 
thirty-six states of the Union through the work of the thoroughly 
discredited Anti-Saloon League, which was composed entirely of 
men. I think many in this audience will know that the repeal of 
the eighteenth amendment was made possible by the vote of the 
women, many of whom are represented here. I would also like to 
ask the gentleman whether he has read the revision. 

MR. ScHROEDEii: The gentleman said he would not submit to 
a question from anyone in the audience. 

MR. DODD: If the chairman or any member of the Committee 
wishes to ask me about the short-haired women and long-haired 
men, I would answer them. I have met many of them in my 
travels. 1 i 

MR. SCHROEDER: The next speaker will be Mrs. Stuart L. 
Henderson of Ridgewood, representing the New Jersey League of 
-vv omen Voters. Mrs. Henderson-

MRs. HENDERSON: Mr. Chairman and Members of the Legis­
lative Committee: The New Jersey League of Women Voters has 
been represented at all of the hearings during the summer and 
has suggested from time to time that the constitutional revision 
be adopted. It is very good as it stands. -we are very grateful, 
and at this time we would like to take the opportunity of saying, 
thank you for the long suffering, very patient manner in which 
you conducted these hearings. 

At this time I would like to speak very briefly on the subject. 
We think it is imperative that steps toward changing this Con­
stitution shall be taken now. I was very much interested indeed 
in some of the remarks made by some representatives of the vet­
eran organizations. Perhaps I might say in passing that I have 
two sons in the armed services myself and perhaps for that rea­
son feel that it is very essential that we do play fair with the 
members of the armed services who are serving us in every form. 
It is just because we must play fair with them that I think it is 
our job at this time to proceed with making our Constitution a 
better Constitution. Vv e certainly must realize that the prosecu­
tion of the war is the first job of every one of us. Nothing can 
stand in its way. It is the essential job. 

We will soon have to limit our efforts to things which have 
to do entirely with the prosecution of the war. But it is because 
I believe that the successful prosecution of this war will rest 
fundamentally upon the soundness of our government at all three 
levels, and the soundness of our governmental institutions, that 
I feel in all fairness to the armed services we must proceed to 
improve the Constitution. We cannot ask our men to come back 
from the war and find the financial chaos that we have had to 
endure for many years. With the expenses of managing a war 
almost prohibitive in character, we must save at every point along 
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the line. We must be more economical in the other levels of 
government, and that is one of the provisions of this Constitution. 

I think it is true that if some of the people who have been 
talking for the veterans had read and studied the proposed docu­
ment, they would have felt very much more comfortable about any 
liberties being removed. We realize, all of us who have worked 
to understand this new Constitution as suggested, that it provides 
more and better liberties, more and better government. To show 
the importance of the soundness of our government as a founda­
tion of prosecuting this war, we need only the reference or the 
illustration of the situation in France to make us realize what 
we face. It was not the military thing entirely which made 
France bog down. Almost all military experts agree that there 
was an unsoundness in the government which had laid the way 
for the collapse of France. We cannot in all fairness let that 
ha.ppen here, and it is our duty to keep faith with our armed men 
by going ahead with the duty that they cannot be doing at this 
time because they are away from us and away from the practical 
possibility of carrying it on by being the citizens who are respon­
sible for a government, the framework of which must be kept not 
only as it is now in its safeties and in its liberties, but improved 
to the greatest possible measure that it can be made. 

MR. SCHROEDER: The next speaker will be Colonel Stevens 
representing the Montclair Post No. 34, American Legion. 

MR. STEVENS: Mr. Chairman and ladies and gentlemen of 
the Joint Legislative Committee: As a great-great-grandson of 
one who founded or helped to draft our State Constitution of 
1776 when we were engaged in the Revolutionary War, I have 
always been much interested in constitutional government, so T 
came here today, not only as an individual, but as a representative 
of a veteran group. 

I have heard statements from various members of the veteran 
organizations and I am astounded at the way they have insulted 
the intelligence of your Committee by bringing up the question 
of prohibition. The adoption of the Prohibition Amendment is 
not in any way analogous to the present situation. At that time 
the people of the State had no chance to vote as to whether or not 
they wished prohibition. Their representatives in the Legislature 
voted for them without first asking them what they wanted. So 
I don't think that that situation applies today. 

Speaking of membership in veteran organizations, I might say 
that as soon as I could after I returned from the service in the last 
war, in 1919, as soon as the commission in the reserve corps was 
sent to me, I signed it and I have renewed that oath of office ever 
since then. So every five years I have taken an oath to support 
the Constitution of the United States. When I was admitted as an 
Attorney-at-Law, as a Counsellor-at-Law of the State of New 
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Jersey, when I enlisted in the National Guard as a Buck Private 
and when I was commissioned on Governor Moore's staff, I took 
an oath to support the Constitution of the Slate of New Jersey. 
And I resent the implication made by one of the speakers this 
afternoon that those who are working for revision of this Con­
stitution are violating that oath. I joined my local American 
Legion Post; I joined the military order of the World War; and 
I joined the Reserve Officers' Association of the United States. 
I have served as President of the Montclair Chapter of the Re­
serve Officers' Association. I serYed as Adjutant, as Junior Vice-· 
and Senior Vice-Commander of the Montclair Post of the Ameri­
can Legion, but I had to resign from the latter position when I 
finally consented to run for an elective office in what proved to 
be an unsuccessful campaign for me. Since that time I have been 
asked several times to accept the post of Commander-I mean the 
office of Commander of the post-and I have refused to do it be­
cause I felt that I could do better work as a Buck Private in the 
ranks of the post. 

Not long ago when the question was first mentioned of whether 
or not this is an opportune time to amend or to vote upon the 
subject of whether or not we want a revision of our Constitution, 
I made it a point to ask as many veterans as I knew, and since the 
days of Pearl Harbor, as many of the young men as I know who 
are now in the service, whether or not they were in favor of a 
revised Constitution. I told them something about our present 
Constitution, and my son, who is now training to be a bombardier 
and ·who, if God is willing, wi11 be a veteran of this war, said, 
"You don't need to tell me anything- about the State Constitution." 
He said, "I majored in Political Science and American History 
and I think I know more about it than you do because I have 
just :finished it and you haven't." But those young men, all of 
them, have stated that they wish the Constitution revised at the 
earliest possible moment. The veterans of the last war to whom 
I have spoken have made the same statement. They said, "Let's 
revise it now so that we will have a more workable Constitution 
when the young fellows come home after this war." So I don't 
think there is much merit in that. 

The statement was made this morning that the average man 
on the street doesn't know anything about the Constitution. ·well, 
I commute every day and I don't always take the same train so 
I have had an opportunity to speak to a number of trainmen on 
the Lacka·wanna Railroad, and they, all of them, are very much 
interested in this subject of Constitutional revision. They say 
they don't know \Yhat the proposed revision is, the proposed draft, 
but they do think we ought to have our Constitution revised. 

The· statement was made today, I think, that the State Bar 
Association went on record against the adoption of the proposed 
draft or against an amendment of the Constitution. All you who 
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were here last night and yesterday, if the newspapers were right, 
remember that Mr. McCarter said that the State Bar favored 
rev1s10n. Now I am only citing that from the newspapers. I 
wasn't here last night. 

Now the question today is not, shall we adopt the draft pro­
posed by the Hendrickson Revision Commission. What we are 
arguing for and what the American Legion Post of Montclair has 
gone on record for is that the question be submitted to the voters 
at the General Election this fall as to whether or not they wish 
the Legislature of next year to propose a Constitution for their 
acceptance or rejection. 

I would like to read in that connection a copy of the resolu-
tion adopted by the Montclair Post last Monday night. 

"WHEREAS the Joint Legislative Committee of the Senate 
and General Assembly of the S'tate of New Jersey, ap­
pointed to ascertain the desire of the people of the State 
for a revision of the present Constitution, adopted in 1844, 
will hold its last public hearing on the 18th day of Sep­
tember, and 
WHEREAS' it is the opinion of the members of Mont­
clair Post No. 34 of the American Legion that the Consti­
tution should be revised at this time in order that our State 
Government may be prepared to efficiently meet the social 
and economic problems that undoubtedly will arise after the 
present war; 
BE IT RESOLVED that the Joint Legislative Committee 
be requested to advise the Legislature, when it meets on 
September 28th, to enact legislation enabling the people of 
New Jersey, at the General Election in November, next, to 
state whether or not they desire the 1943 Legislature to sub­
mit a revised Constitution for their approval in November, 
1943; 
And be it further resolved that copies of this Resolution, 
signed by the Commander and Adjutant of this Post, be 
mailed to His Excellency, The Governor of New Jersey, 
to the Honorable Lloyd L. Schroeder, Chairman of the Joint 
Legislative Committee, to Mr. Charles DeF. Besore, Secre­
tary of said Committee, to the Montclair Times and to the 
Newark News." 

In the discussion following the adoption of this resolution, the 
statement was made that the State Department of the American 
Legion of the State of New Jersey was asked to oppose the re­
vision or oppose this desired referendum because so many of the 
boys were away. 

I would like to know from what mysterious source the veterans 
who spoke this morning and this afternoon got that figure of 250,-
000. As a reserve officer subject to call back to military service at 
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any time, I have tried to find out how many New Jersey men are 
in the service at the present time and I have been told. that that 
was a military secret. Now the American Legion was asked to 
hold this desired referendum on revision up because of the number 
of men in the service and their reply was that that is no argument 
against the submission of this referendum in November. 

There is a lot more I could say, but you gentlemen have been 
down here all through this hot summer day. This is your last 
hearing and I noticed by the clock that you are all about ready 
to go home. I know my friend, Senator Pyne, has a long way to 
go, and you have also, Mr. Chairman. I won't say anymore, but I 
do hope that your Committee will recommend to the l;egislature 
that we be permitted to vote this November upon the question of 
whether or not we wish a proposed Constitution submitted to us 
a year from now. Thank you very much. 

MR. SCHROEDER: The next speaker will be Miss Evelyn Seufert 
of the very great County of Bergen. 

Mrss SEUFERT: Mr. Chairman and members of the Committee: 
First of all, speaking for the Bergen County Unit of the New 
Jersey Committee on Constitutional Convention, I wish to thank 
you, Mr. Chairman, for your very courteous conduct of these hear­
ings and that goes for the whole Committee. We all are truly ap­
preciative of the fairness and the interest and the patience which 
you have exhibited during these hearings, and surely these hear­
ings will go down as one of the finest examples of democracy in 
action that we have ever had in New Jersey, and we have you to 
thank for that. 

I am very sorry that all of a sudden something has happened 
here. The people on my right who suddenly came, have as sud­
denly disappeared. I am sorry of that because there were things 
I had planned to say to them and questions I would have liked to 
have asked, but we are a cozy little group anyway. We have sur­
vived all the battles this summer and I think perhaps that I shall 
say them to you, to us, instead of to the rest of the group, know­
ing that here anyway will be a friendly ear. 

I am sorry that Mr. Jack Brennan isn't here right now be­
cause he spoke this morning about a resolution adopted by the 
New J-ersey Bar Association at its convention in May. That 
resolution provided that there should be no consideration this fall 
of the question of constitutional revision. As has been previously 
stated, that in no way affected the previous stand of the Bar 
Association that they are in favor of constitutional revision. But 
I wanted to ask Mr. Brennan, "Were you there at the State Bar 
Association Meeting last May?" I don't think he was. He might 
have been because there was a great crowd of strangers there whom 
we didn't recognize. I would like to tell you a little story about 
that Bar Association meeting because this afternoon's perform-
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ance over here reminds me of something that happened down 
there, and since the resolution has already been introduced into 
these hearings, it is in order. That resolution adopted by the 
Bar Association was brought up at the very end of the two-day 
session. It was a Saturday morning and some of us were late 
in getting into the session. As we walked into the meeting hall, 
we saw a sea of strange faces. I had never seen them before. I 
have attended every Bar Association Convention for the last four 
years. We have them twice a year. That means eight; I haven't 
missed one. So I know pretty well the members who come to the 
Bar Association meetings, but when I got in at this late hour on 
Saturday morning, I said to the person next to me, "Where did 
all these people come from? Are they lawyers?" The people 
around said, "I don't know; I never saw them before.'' The 
resolution was read. This great body of strange people roared, 
"Yes." It was carried and just as silently and quickly that group 
of people folded up their tents and disappeared as the group of 
people have folded up their tents and disappeared right here 
this afternoon; and strange too that all the people who disappeared 
so suddenly down at Atlantic City in that group of strangers came 
from one county. And I wanted to ask Commander Dodd, but 
he wouldn't stay to be asked, if it wasn't true that all but one of 
the veteran men who talked came from Jersey City. It was true. 
Maybe there is no connection. I don't know. I't is too bad they 
didn't stay to answer questions. 

I also wanted to ask these people if they had been here yester­
day, if they had been at any of the hearings, if they ever read 
the revision of the Constitu'tion as it is proposed. I think they 
all would have felt much better if they had ever seen that docu­
ment; if they had been with us and worked with us, if they had 
any idea of what we are struggling for, to build something bet'ter 
here, they wouldn't be so concerned and afraid that we are put­
ting something over on the boys who will not be here to vote. I 
venture to say that not many of them have ever read the docu­
ment or know what it is about, because if they had, they wouldn't 
be so upset about it. 

Another thing, I wanted to ask if they had been here last 
nigh't or yesterday and heard the various members of the Bar 
Association who got up and spoke for revision and spoke for im­
mediate revision. That is a point, ladies and gentlemen, I would 
like to emphasize. I have told you the little story of how that reso­
lution went through the Bar Association. The men who were 
here yesterday, leaders of that same Bar Association, Judge Hart­
shorne, Mr. Hardin, Judge Lloyd, Mr. Ralph Wescott, Mr. LeDuc, 
Mr. Arthur Edwards, Mr. McCarter and a whole list of them, all 
had year in and year out regularly attended the meetings of the 
State Bar Association. They have, with the rest of us in the State 
Bar, studied this subject for a year and a half, and each one of 
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them you heard yesterday favor revision and favor immediate 
consideration of the subject. So when we see that the outstand­
ing men of the Bar Association who have the confidence and ad­
miration and respect of the people of the State come out individu­
ally in support of this, perhaps you can get a better picture of 
just how the State Bar Association feels about cons'titutional re­
vision, and these men yesterday, themselves, were veterans. They 
didn't question whether or not it should be submitted when the 
boys were away. Judge Hartshorne, wanting immediate revision, 
is a Past Commander of the New Jersey American Legion, him­
self a veteran; Mr. McCarter is a veteran; and Judge Uoyd is a 
veteran. Ladies and gentlemen there probably isn't one of us 
here, there probably isn't one of the proponents who has not some 
immediate member of his family now in the armed services or who 
is immediately going into the armed services. But we don't get up 
and wave the flag and get emotional out loud. We feel that there 
is something better that can be done. We are not unmindful of 
the flag. We feel that there is a practical way to see that that 
flag keeps waving and that is to so build up this government of 
ours that when the economic chaos and social upheaval comes, 
which we know is coming after this war,-it comes after every 
war--we have got to so reconstitute this New Jersey government 
that that flag will have been placed deeply enough in our son by 
our efforts today, so that when the storm comes, it will keep wav­
ing. Yes, we are mindful of the flag, but we don't go around and 
get emotional about i't. We are working instead, trying to keep it 
safe for the men after they do get back. 

MR. SCHROEDER: The next speaker will be 1Vfrs. J. C. Merrill 
representing the Committee on Constitutional Convention. Mrs. 
Merrill-

1\'fRs. MERRILIJ: Mr. Chairman and Members of the Committee: 
As a member of the New Jersey Committee on Constitution Con­
vention, I have been asked to read this statement and resolution 
by the New Jersey League of Women Shoppers. 

We are of the opinion that the citizens of New Jersey should 
be given the democratic right of voting on a revised Constitution 
in November, 1943; therefore, we have adopted the following 
resolution: 

"The New Jersey League of Women Shoppers has gone on 
record, asking the Joint Legislative Committee to place 
the question as to whether the 1943 Legislature be directed 

to submit a revised Constitution for adoption or rejection 
by the people in November, 1943, on the ballot at the gen­
eral election." 

]\fa. SCHROEDER: The next speaker will be Mr. R. 0. MacFall of 
Ridgewood. 

MR. MAcFALL :: Mr. Chairman and Members of the Joint Legis-
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lative Committee: I came down from Northwest Bergen to speak 
to this Committee as a private citizen, representing no organiza­
tions, having no private interests to serve, but being one of the 
vast number of citizens of Northwest Bergen who do nothing but 
vote when it is their turn to vote, and pay an increasing amount of 
taxes each year. As a private citizen I read the Report of the Com­
mission on Revision of the Constitution and I must say that the 
Governor and the Legislature is to be congratulated on the splen­
did job that was performed by that Commission. It is in­
spirational; it is monumental; and the work will be fruitful 
whether it bears fruit next year or the year thereafter or the year 
after that. But, I concluded, after listening to the representatives 
of veteran organizations here today, that I could not have read the 
same report that was read by them, because nowhere in the Pro­
posed Revision do I see a single right of an individual taken away. 
On the contrary, the private rights are added to. There is an ex­
tension of civil service provided for, and under the present civil 
service rules, veterans are entitled to preferential treatment, so 
they could be nothing but benefited. 

When the Commission on Revision says that the present Consti­
tution, as a result of their study, promotes and fosters wasteful 
and inefficient government, I believe it. When the Commission says 
that our present court system, which is a hangover from the pre­
Revolutionary War system in England and which England found 
necessary to change, is wasteful and inefficient, I believe it. I feel 
that the Legislature should also believe it and should submit to the 
people of the State of New Jersey an opportunity to change these 
things. I do not feel that those who are representing the present 
soldiers or claim to represent them here want a continuance of this 
wastefulness and inefficiency when men are fighting to win a war. 

There is only one suggestion that I would like to offer and that 
is that the new Proposed Constitution contain a method for easier 
future revision or amendment, so that when the boys come back 
and find it is not quite to their liking, we won't have to go through 
a twelve-year period to get it changed. 

MR. SCHROEDER: Are there any other individuals who desire 
to express their opinion? 

MR. McMANUS: I share Miss Seufert's regret that Mr. Dodd 
didn't remain after presenting the expert testimony of his consti­
tutional lawyers on the question before this Committee, because I 
don't like to talk about people behind their backs, but I think the 
record should show certain things. 

As a reporter, I have heard Mr. Dodd speak before in Jersey 
City budget hearings, and in hearings before the United States 
Senate Committee. Miss Seufert raised the question which I think 
I can answer with this statement, that Mr. Dodd coming here to 
represent, speaking, as he said, on behalf of the veterans, and 
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bringing with him people who brought with them the usual tirade 
of Hudson County insults and rowdyism, I think I can say without 
any question at all that Mr. Dodd did not come here to speak for 
the veterans; he came here as the messenger of Frank Hague who 
was recently described on the floor of the United States Senate as 
the mayor who was the head of the most disreputable political 
inachine on earth. Mr. Dodd was his representative. He spoke 
here. He has obviously no knowledge of the Constitution and he 
ran away. Thank you. 

MR. S'cHROEDER: Are there any other individuals who desire to 
express their opinion? 

MR. CHANCE: I just wish to say, Mr. Chairman, that I have 
not run away. 

Mii. SCHROEDER: Mr. Chance, we are very grateful to you for 
remaining. 

I want to thank each and every one of you for your interest in 
this matter. \Ve appreciate the cooperation of the citizens of this 
State. We will close this hearing. Thank you very, very kindly 
for your interest. 

(Adjournment) 
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BRIEFS AND COMMUNICATIONS SUBMITTED AT THIS SESSION 

BRIEF PRESENTED BY NEW JERSEY FARM BUREAU AND NEW JERSEY 

STATE GRANGE TO THE JOINT LEGISLATIVE COMMITTEE 

to study the Report of the 

Commission on Revision of the New ,Jersey Constitution 

To the Mernbers of the Joint Legislative Committee: 

First, regarding the "merit" system : 

The employment of such systems as distinguished from "spoils" 
systems hardly can be commended too highly. The particular one 
now employed seems to be a step in the right direction. But it is 
only a "step," and not a very long one. Something much better 
should be found. Some day we think it will be found. To that end 
some suggestions will be made here. Also, to that end, any constitu­
tional provision relating thereto, for the present at least, should 
be in general, not specific, language. The language employed in 
the Commission's Report on page 25 (p. 926), seems to cover the 
case very well. It reads, 

"The merit system of appointment and promotion in the 
Civil Service with uniform salaries for similar work, shall 
be compulsory." 

When on page 50 (p. 949), however, an attempt was made form­
ally to incorporate the idea into a Proposed Constitution the lan~ 
guage employed was specific-dangerously specific. Its effect would 
be to retard development of a more perfect merit system. It is 
there provided that 

" ... all officers and positions shall be classified accord­
ing to duties and responsibilities, salary ranges shall be 
established for the various classes, and all appointments and 
promotions shall be made according to merit and fitness to 
to be ascerta~ned, so far as is practicable, by exam-tna-
tions " 

This, in substance, is our present policy. But as already im­
plied, it has been only partly successful-successful to the extent 
that it tends to def eat the spoils system, unsuccessful in developing 
efficiency. It tends to promote stagnation, to retard improvement. 
That which is needed is a system which, at the same time, prevents 
abuses of spoilsmen, and promotes progressive efficiency of the 
personnel. So far as we know, no such system, at present, is being 
publicly considered. But one should be. At the risk of digressing 
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from the specific subject before us, and to indicate some reasons 
why the present system is ineffective, we shall make the following 
observations : 

The system is faulty because the art of classification of human 
endeavor is still far too primitive, and ideas of adequate classifica­
tion still far too embryonic, and too conflicting to justify specific 
direction by legislators, by administrators, or by jurists. It is one 
thing to say whether similar work is being uniformly compensated. 
It is quite another to say that all offices shall be classified. In­
formed persons may determine with some justification, whether 
work already performed is similar to certain other work, though 
anything remotely approaching scientific accuracy still is far away. 
But the assertion that potential human endeavor,-work not yet 
performed,-is capable of classification is an emanation of ignor­
ance. 

In our present system, however, though classification is the 
thing alleged, standardization is the thing actually undertaken. 
This becomes apparent when the effect of the word exa.rnination is 
considered. "Standardization" and "classification" are quite dif­
ferent. Standardization relates to rnaking things according to a 
"predetermined human rule." Classification relates to man's ability 
to distinguish between existing things, whether of divine or of 
human orjgin, and his ability to arrange them according to the 
extent of their likeness. That which man makes may be standard­
ized. 1fhat which God makes is not capable of standardization by 
man. And God made man. Until we have acquired much more 
comprehensive knowledge and much more accurate reason, we only 
can poorly classify human endeavor and, as we see it, it is not cap­
able of standardization. 

Standardization of commodities often is of inestimable value. 
Among the lower forms of life, also, some degree of standardi­
zation may be practicable. But to the extent that life is endowed 
with will, and with morality, standardization cannot be effected. 
What then should be done? An ideal civil service has not yet been 
visualized. Until it has been, let our Constitution express our aim 
only in general terms, as above indicated. This will enable society 
and the State to develop its ideal through scientific processes­
through experimentation and through reason, free from hampering 
restraint, constitutional or otherwise. 

Second, regarding pensions and retirement funds: 
A provision making pensions and retirement payments con­

tractual obligations of the State, also, of course must be com­
mended. But here again, in our opinion, the benefits provided are 
too limited, both in scope and in provision, for attainment of the 
desired end. There not only should be a provision creating con-
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tract obligations, but also provisions for enforcement of the con­
tract. If the State is able to deny contractual relationship under 
the present arrangement-a morally binding obligation as it un­
doubtedly is-by what reasoning may one assume that it might not 
avoid payment of a specific contract based upon similar moral ob­
ligations? It must not be forgotten that it has been held that there 
now is no power to sue the State. The State is at perfect liberty to 
avoid its own contracts at will, and not infrequently does so. There 
is no express constitutional provision to this effect. It comes by 
way of the "common law," and rests upon the false assumption of 
State sovereignty. It is only another of the several survivals of 
despotism which a theoretically sovereign people did not free 
themselves of when they created their limited State. 

But it is said that the State never repudiates its contracts. Few 
greater popular errors exist. States everywhere have been poor 
paymasters. Our Federal State is a notorious offender. Our own 
New Jersey is much freer from fault in this respect than are States 
generally. But even here moral obligations are frequently set at 
nought. Indeed, we will be compelled to deal with a flagrant case 
when we discuss the proposed abolishment of allocated funds. Fur­
thermore, all liabilities of the State are created by the executive, 
and provision for their cancellation is made by the Legislature. 
Creditors, then, first are at the mercy of some administrative offi­
cer, and if he approves they still await the will of legislators. If 
either refrains from making the proper provision the creditor has 
no recourse. 

Not so many years ago, there was a deficit in our own State 
treasury. Both the Legislature and the executive officers knew of 
its approach, yet they failed to make proper provisions. Creditors, 
in many cases insolently, were told that they could wait the State's 
own sweet will. And they did wait. There were many, many 
months before common honesty again asserted itself in the State 
Government. There are many cases where States arbitrarily fixed 
the terms of its own payments, and then violated their own ar­
rangement. If the State can keep its lawful creditors waiting in 
such cases, there is no doubt of its ability to keep its lawful pen­
sioners waiting when it suits its convenience, and in the end re­
pudiate its obligation. 

The law holds citizens to strict accountability for their debts. 
It has no moral right to excuse the corporate State,-the creation 
of, and the servant of, sovereign citizens. But since through false 
reasoning, as 'we think, it does do so, we are of the opinion that 
there should be in our Constitution provision authorizing suit 
against the State and against its subordinate corporations, upon 
all cases of contract or of tort, in the same manner that common 
justice authorizes such procedure against any citizen, or against 
any other corporation. Let us do all within our power to indicate 
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that the people are the sovereigns and the masters, that the State 
is their creature and servant, and above all, let us do our part in 
insisting that the State behave itself as such. 

Third, regarding legislative investigations: 
We now approach the matter of legislative investigations. If 

prevailing custom is to be continued it would seem that the pro­
posed provisions are good. But must they be continued? They also 
are survivals of despotism-of Slate sovereignty. We provide in 
Bills of Rights for trial by jury, and in cases of infamous crimes, 
for grand jury indictment, also, that one is not required to testify 
against himself. Besides, we provide for a legislative department 
to direct the State's government, for an executive department to 
administer the State's government, and for a judicial department 
to protect rights of individuals against aggressions of other indi­
viduals, and of the corporate State. Yet we contlnue to allow not 
only legislatures, but either house alone, to establish itself into a 
court which in specific cases violates all these constitutional rights. 
We allow it to break all barriers between itself and our agencies 
of justice, within the scope of the will of the Legislature-the very 
essence of totalitarianism. Of course their motive generally is 
good, but so are the motives of paternal despots generally. But the 
same rules which enable such despots to render beneficent service 
enables tyrannical despots to oppress mankind. 

And legislative motives not always have been good. At ]east 
in recent years, we have seen many such so-called investigations 
turned into persecutions. In all cases of legislative investigation 
men's reputations are placed in jeopardy, sometimes also their 
property, and at times also their liberty. There is an admitted 
evil. But it is altogether foreign to our conception of justice either 
to allow men to be tried by a partial tribunal or by a legislative 
court. To our mind a far better way of handling this entire subject 
is through the organization of an additional branch of the judici­
ary. Throughout all our comments upon constitutional revision we 
have urged the more complete separation of the three departments 
of the State. Here we submit, there is much ground for reflection 
-and much need of a more perfect system than any yet proposed. 

In behalf of the Commission's Report it should be noted that 
it seems to relate only to executive officers. If so, there seems still 
to be a fault. It is, that additional power over the executive is 
being delegated to the Legislature. This in itself we think should 
not be. But is the legislative power of investigation limited to 
executive matters 7 By its language it is limited "to all phases of 
State and of local government." But what are "all phases"-espe­
cially if the powers of the Legislature are found to be those con­
tained in the proposition embodied in Paragraph 2, of Article II of 
the Proposed Constitution? Some of our views upon this para­
graph were expressed in our first memorandum. If those near-
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despots who believe that all powers of sovereign States not specifi­
cally limited by constitutional provision still vest in our legis­
latures, much constitutional language will be necessary to preserve 
the integrity of our personal liberties. Totalitarianism may be 
nearer than we realize. Clearly we are handling dangerous 
weapons. 

Fourth, regarding re-election of sheriffs : 
Of course we heartily concur in the Commission's Proposal to 

make sheriffs eligible for re-election. The reason for limitation to 
one term has long since been removed. 

Respectfully submitted, 

NEW J E:RSEY FARM BUREAU 
H. Earl Probst, Secretary. 

NEW JERSEY STATE GRANGE 
D. H. Agans, Master 

BRIEF SUBMITTED IN BEHALF OF THE NEW JERSEY S'TATE MOTOR 

VEHICLE AGENTS' ASSOCIATION TO THE JOINT LEGISLATIVE COM­

MITTEE ON THE PROPOSED REVISION OF THE NEW JERSEY CoNSTI-

TUTION 

The Senate and General Assembly of the State of New Jersey, 
by Joint Resolution No. 2, approved November 18, 1941, duly con­
stituted a Commission, which among other things, was charged 
with a duty as set forth in Section 4 of the Re~olution: To wit 

"The Commission shall be charged with the duty of in­
quiring into the subject of constitutional revision and of sug­
gesting in what respects the Constitution of New Jersey 
should be changed, and make recommendations to provide 
for the more effective working of present-day representative 
processes." 

In accordance therewith, a Commission was duly appointed and 
the said Commission, by Joint Resolution No. 1, approved January 
24, 1942, was continued and reconstituted, with its original mem­
bership. This Commission presented its Report to the Legislature 
of this State on May 18, 1942. 

By Senate Concurrent Resolution No. 19, adopted June 15, 
1942, a Joint Legislative Committee was constituted to: 

"hold public hearings, to ascertain the sentiment of the 
people of the Stale as to the various proposals and recom­
mendations for change in the New Jersey Constitution made 
by the Commission on Revision of the New Jersey Constitu­
tion, and to report thereon to the Ijegislature." 
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It is noteworthy that the Constitutional Revision Committee 
recognized its duty as two-fold; namely, to the Governor, and to 
the people of this State in whom reside "the sovereign power in 
State affairs, and the political right of self-government." 

It is also noteworthy that the Legislature assumed the same 
attitude by its appointment of a Joint Committee for the purpose 
of "obtaining the sentiment of the people." 

The New Jersey State Motor Vehicle Agents' Association, duly 
represented by its recognized and appointed delegates, at a meet­
ing held June 15, 1942, in Trenton, New Jersey, realized the im­
portance of such a change. With the feeling that constructive, 
rather than destructive, criticism is of prime importance, the 
Association's president, George E. Jamison, was authorized to ap­
point a Committee, to be selected from Motor Vehicle Agents 
throughout the State; to make a report on this vital problem per­
taining to the Revision of the Constitution of New Jersey. The 
president forthwith appointed such a Committee composed of 
Wilma B. Owens, Salem; Alan B. Conor, Ridgefield; Joseph 
Mirandon, Paterson; William C. Gonch, New Brunswick; Howard 
S. Hewston, Collingswood; and Thomas L. Glenn, Atlantic City, 
with Mr. Joseph Solimine of Newark, acting as its chairman. 

This Committee:, having in mind the primary purposes of Sen­
ate Concurrent Resolution No. 19, resolved to submit a report rep­
resenting the crystallization of sentiment, both rural and cosmo­
politan, gleaned from the reports of approximately 145 Motor 
Vehicle Agents throughout the State. 

These Motor Vehicle Agents are all representative men in their 
respective communities. Since the presentation of the Report on the 
Proposed Revision of the New Jersey Constitution, these men have 
made it their business to talk to the people of their communities; 
and through individual reports received from the Agents by this 
Committee, the following thoughts and ideas seem very relevant to 
the Articles and Sections of the Proposed Revision to be herein­
after discussed. 

These opinion~ and suggestions have been secured, not by biased 
influence being exerted, but have been willingly offered by a most 
intelligent cross-section of our citizenry. These' opinions and sug­
gestions are offered to help the Legislative Committee to arrive at 
a logical, sensible, and practical conclusion to their deliberations 
on the most important and vital subject any Legislature has had to 
consider since the adoption of our present State Constitution 
ninety-eight years ago. 

This report is, therefore, submitted for the purpose of assisting 
the Legislative Committee in arriving at its decision, and repre­
sents a cross-road of opinions of the people of this State. 

While it is understandable that a Constitution in effect since 
1844, probably could be revised in some sections with wholesome 
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results; has there been any sudden situation which has arisen that 
would make such revision absolutely mandatory in 1942 ~ This 
Legislative Committee should bear in mind that age alone is no 
indictment of a Constitution, and if it meets the needs of a Twen­
tieth Century Industrial State, as well as those of the earlier and 
predominantly agricultural community, greater glory to the fram­
er's statesmanship. 

On the 13th day of August, 1844, the existing Constitution of 
the State of New Jersey was ratified by the people of this State. 
Since its ratification, the economic, social and civic life of the 
people of the State of New Jersey has been guardBd by this 
document. 

During these ninety-eight years, there have been perplexing 
problems affecting the entire citizenry. In this period, New Jersey 
has gone through the Civil War, the Spanish-American War, World 
War I, and now several months in the present World War II. 
There have been periods of economic chaos and civil calamities; 
and yet, despite all these hazardous occurrences, New Jersey still 
stands unexcelled in her record of honoring and preserving the 
rights and privileges of the individual. 

Only four times in these ninety-eight years has the Constitution 
of this State been amended; September 1875; September 1897; 
September 1927 and June 1939; and in none of these amendments 
was the original instrument vitally altered. 

Today, the people of the State of New Jersey find themselves 
·perplexed by an effort to revise the Constitution of 1844. The 
people can rightfully wonder just what the Commission making the 
Report on the Revision of the Constitution of the State of New 
.T ersey has prepared, and of what value it is going to be to them. 

Considerable significance can be attached to the following 
quotation, which comprises the first two sentences of the Report of 
the Commission on the RBvision of the New Jersey Constitution, 
under the heading "Statement of Transmittal:" 

"The document submitted in this report for your con­
sideration is not a model Constitution. It does not purport 
to embody the most advanced thinking of political scien­
tists." 

Today we find the world at war. This proposal is made at a 
time when the Allied nations are locked in deadly combat for free­
dom, and at a most critical time in the history of civilization; 
when civilized man is trying to determine whether he shall be ruled 
by dictatorship or by democracy wherein the voice of the people 
is the factor in Government. 

Today, in the State of New Jersey, thousands of our finest 
youth are actively engaged in this great conflict, and are scattered 
to the far corners of the earth on thirty-one battle-fronts. They 
have left behind them their home, parents, wives, children and 
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loved ones, whose only interest, at present, is the preservation of 
those ideals for which the American boy is fighting. The people of 
New Jersey understand that the winning of the war is their first 
concern. They understand, too, the magnitude of the task and that 
all their effort must be given to make sure the victory. We are 
certain that this is in the hearts and minds of all true-blooded 
Americans. 

Realizing that the Government is the people, and that the Con­
stitution is a compact between the individual citizen and the citi­
zens as a whole; IS IT, therefore, fitting and proper at this time to 
submit a complete revision of the Constitution of the State of New 
Jersey to the people for their approval or rejection 7 

Thousands of our men are not in a position to express their 
desires or wills because they are scattered throughout the World, 
giving their all for the cause of democracy and our protection. 
Additional thousands are so involved and concerned over the wel­
fare and safety of these boys in the United States Armed Forces, 
that they themselves are thinking in terms of world menace, rather 
than legislative adjustment within the State. 

Can a people so wholly engaged, mentally, physically and even 
spiritually, give to so great and important a matter as the Revision 
of the Constitution-that great document which guarantees and 
protects their rights and privileges-the consideration necessary 
to an intelligent vote? 

It is elementary that this is impossible and that any vote taken 
on the Proposed Revision this year, could not represent the calm 
judgment and true vision of the people of New Jersey. 

After this world catastrophe is over, and people get back to 
normal living, there is definitely no assurance that anything that 
may be a fact today will still be a fact when the present emergency 
is ended, and the readjustment period has reached its conclusion. 

Consideration should also be given to the fact that there are 
being established today, agencies and bureaucracies in our Gov­
ernment at Washington, wherein the voice of the people's repre­
sentatives is being consulted less in the operation of government. 
Realizing that this procedure is affecting the lives of all people, it 
is, therefore, mandatory that thoughtful and sound judgment be 
used; and above all, that no changes be adopted at this critical 
period, in view of the ever changing procedures in the administra­
tion of Federal Government. 

Legislators of the State of New Jersey are elected by the people 
in their respective counties, to properly represent them in the Leg­
islative Halls at Trenton. 

The legislators should be, and we feel are, cognizant of the fact 
that, under our present Constitution, many of the so-called neces­
sary changes could be made by authority now vested in the powers 
of the Senate and General Assembly. Some of these so-called neces­
sary changes could be made by just an affirmative vote of the 
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H'enate and Assembly; others by constitutional amendment, which 
give the people of the State the right to analyze and vote on one 
question at a time. 

May we add, that when a vote is to be taken on so important a 
matter, the right of every citizen to cast a ballot should be pro­
tected scrupulously. 

What about the soldier vote? These men, who are giving every­
thing as their contribution to victory, should be our first concern. 
There should be no revision unless every last one of these heroes is 
recorded on the question. 

It may be said that arrangements have been made for the 
soldier vote, but again it is common knowledge that that vote would 
not be complete. And assuming that it were complete, where is 
the machinery that would place full information concerning the 
Proposal in the possession of these men, scattered as they are in all 
parts of the World, so that they might be able to cast an intelligent 
vote? No! 1942 is not the year in which to revise or amend our 
Constitution, nor any other year, until the victory has been won, 
and our men and women, now in service, are back home and 
settled once again in peaceful occupations. 

Legislators, as representatives of their constituents in their re­
spective counties, should give careful consideration to the foregoing 
mentioned facts and, as conscientious representatives, ask them­
selves this question: 

"Am I fair to my people when I put this additional 
burden on those at home at this time, and am I fair to the 
boys who are away and who have no opportunity to voice 
their objections or approval?" 

The Commission on Revision, in their Report on the Revised 
Constitution, under the heading of "Statement of Transmittal" 
have, in part, said : 

"The citizens of this State look to their Constitution for 
the embodiment of principles designed to produce a well­
ordered commonwealth. 'I.1hese principles are interpreted to 
the individual in terms of his liberty, his security, his pro­
tection, and in guarantees of unprejudiced administration 
of all public affairs." ... "As an instrument of government, 
the Constitution allocates authority, defines powers and sets 
up procedures." 

Are the results, which the Commission on Revision is desirous 
of obtaining as expressed in its Report, in conformity with the 
quotations as expressed above; and will the document, as pro­
posed, meet the demands of sound government ? 

'rl1is Agents' Committee feels that the desired results and sound 
government will not be obtained. 

The Agents' Committee has reached this conclusion after hav-
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ing analyzed the numerous reports from the Motor Vehicle Agents 
throughout the State, and feel justified in setting forth the fol­
lowing criticisms and suggestions on certain sections of Article III 
and IV, as set forth below, which we trust will be constructive. 

ARTICLE III-SECTION I-PARAGRAPH 3 

"The Legislature shall meet in a ninety day session once 
every other year." 

It is important, at this point, that the Committee take cogni­
zance of the fact that the Legislature, meeting biennially in ac­
cordance with this provision, will, of necessity, have to consider 
or have before them, matters requiring legislation which have 
accumulated over a period of approximately two years. It has 
been suggested and the theory advanced, that the present 'Legis­
lature is meeting too often and considering too many bills. If the 
present Legislature has found it necessary to stay in session a 
good portion of the year to consider all important legislation; 
how can the new Legislature, meeting under the new proposal, 
consider intelligently and pass upon all the legislation which has 
accumulated over such a long period of time? 

Furthermore, the Constitutional Revision Commission frankly 
admit, in their summary and explanation on page 18 (p. 917) that: 

"a major cause of legislative confusion has been the lack 
of opportunity for full and careful consideration of legis­
lative matters. Each member of the Legislature is expected 
to be familiar with criminal laws, state departmental needs, 
the tax structure, and a host of other intricate and involved 
questions." 

If this be a fact, will the future legislators, under the Pro­
posed Revision, limited to only a ninety-day session, have a greater 
opportunity to familiarize themselves with the necessary legislative 
matters? 

If the reasoni11g of the Commission on Revision is correct, then 
we can come to only one conclusion; that experiment is everything 
and e~cperience is nothing. 

It may be argued that the Legislative Council, functioning 
properly, would be a cure-all for this evil. Assuming this to be 
true, are the legislators of this State willing to be relegated to the 
role of a "Charlie McCarthy," and willing to have some other 
person or persons legislate for him and incidentally do his 
thinking? 

It is the individual legislator who is directly responsible to the 
voters of his community, and not the Legislative Council. There­
fore, ;just thought and consideration should be given to the legis­
lator's position. If the Legislature should accept and pass pro­
posed legislation as advanced by the Legislative Council, and it 
should so develop that any piece of legislation passed would not 
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be to the best interest of the people in any one county or several 
counties; IS IT the legislator or the Legislative Council that is 
going to have to answer the several questions that will be asked? 

In what position is any legislator going to find himself when 
he again goes before the people for reelection, if he has accepted 
the advice of the Legislative Council, and not followed the present 
practice of first analyzing any particular piece of legislation, and 
consulting with the groups affected in his particular county? 

There can only be one answer and one conclusion to this ques­
tion, and that is, that the people of any particular county or group 
of counties will have lost faith in their legislators, feeling that 
their interests have not been best represented. 

Due consideration should also be given to the fact that the 
office of a legislator is not a full time office. It is, therefore, neces­
sary that a legislator must, of necessity, be engaged in some other 
profession or business. This fact is clearly brought out in the 
case of our present legislators. A legislator engaged in some pro­
fesRion or business in his home community, which profession or 
business must necessarily be of a productive type, and demanding 
a great amount of time, thought and consideration on his part; 
it is, therefore, only reasonable to assume that it would be impos­
sible for him to be away from his profession or business five days 
of every week for a period of three months. 

The Legislative Committee, without any reference on our part,
1 

is quite familiar with the proceedings of the J_iegislature, and the 
amount of time required for the organization of both houses, the 
naming of the respective committees, the introduction and consid­
eration of bills, and the time which is necessary before any bill 
can be brought before the House for open discussion. 

The time element is one of the most important factors for a 
successful legislative career. Considerable thought should be given 
to the way that a legislator approaches the passage of any partic­
ular piece of legislation. He first must give careful consideration 
as to just how a particular bill may affect the constituents from 
his county. The most satisfactory and certain way for a, legislator 
to arrive at this conclusion is by consulting with the different in­
terests or groups of his county, that may be affected by any partic­
ular bill that would be introduced. This is a job that takes time, 
and for a satisfactory conclusion, cannot be hurried. 

A legislator, at the time that he is elected to represent his 
county, must necessarily be a man whose reputation in that county 
be of the highest type, if the particular political party presenting 
him hoped to be successful in his election. This man, being willing 
to give his time, should certainly also be given the opportunity 
to carefully consider any type of legislation, and be given the 
opportunity to consult the people in his county, who have ex­
pressed their faith and confidence in him, so that he may justly 
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conclude that the interests of the people of his county are not going 
to be jeopardized by any piece of legislation. This is very impor­
tant, as the man, upon entering into the Legislature, was a man 
of reputation and integrity in his county, and therefore, his posi­
tion in the minds of the people should be safe-guarded. 

There have been several bills in the past several years presented 
to the Legislature, whereby the interests of different county and 
state groups have been involved. It has been necessary, on several 
occasions, for the committee having charge of a particular bill, to 
hold hearings whereby different groups throughout the State have 
had an opportunity, as proponents or opponents, to present their 
views. Over a period of time, this type of procedure has proven 
to be very helpful to the legislators, but under the proposal of 
Article III, Section I, Paragraph 3, there is some question as to 
whether the legislators would find themselves with ample time to 
follow the foregoing procedure. The consensus of opinion among 
the citizenry, who have been interrogated, seems to be that the idea 
of free discussion before these committees will be curtailed because 
of the time limit. 

Considerable thought should be given to the fact, that under 
this particular section, at the expiration of ninety days, the Legis­
lature shall adjourn sine die; which procedure would allow the 
Governor to make all ad interim appointments. Such an appoint­
ment, wherein the legislator has no voice, may develop a situation 
by which the best interest of the people in the county so affected, 
would not be best served. 

Would not this situation tend to deprive the Senator, of any 
county, the right to exercise his prerogative in refusing to con­
firm an individual for a particular office, because of some par­
ticular disqualification? 

Therefore, the limiting to a ninety day session of the Legisla­
hue would undoubtedly deprive the people of the State of New 
Jersey of some of the rights and privileges, that they now enjoy 
under our present Constitution. 

ARTICLE III-SECTION I-PARAGRAPH 4 

"Special Sessions shall meet on call for a single, specific 
purpose and shall last no longer than fifteen days." 

Considerable thought should be given to this section, as again 
the time element is very important. 

If, under the proposed Revised Constitution, the Governor 
should deem it necessary to call a special session of the Legisla­
ture, it is safe to assume that it will be legislation of a very im­
portant and particular nature. Again, is not the legislator being 
deprived of the privilege to carefully study the bil1, and contact 
the groups in his county that may be vitally affected? 
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ARTICLE III-SECTION II-PARAGRAPHS 1 & 3 

"The terms of Senators shall be four years and Assem­
blymen two years, with elections in odd-numbered years, in 
order to remove the influence of presidential and congres­
sional elections.'' 

Our survey indicates that the citizenry of this State are not 
opposed to modification as proposed. 

ARTICLE III-SECTION III-PARAGRAPH 1 

"The salaries of members of the Legislature shall be 
$1,500 a year." 

Our survey indicates that the citizenry of this State are not 
opposed to modification as proposed. 

ARTICLE III-SECTION III-PARAGRAPH 3 

"No member of the Legislature shall be eligible for 
appointment to a state office during the term for which he 
was elected and for one year thereafter." 

Experience has definitely and conclusively established the fact, 
that men serving in the Legislature, and during their term of office 
been appointed to some State position, have served ably and effi­
ciently with credit to themselves and honor to the State of New 
Jersey. 

Therefore, why should a legislator, who has served ably and 
efficiently, be deprived of an honor that may be conferred upon 
him by his colleagues in the Legislature, where during his term of 
office, he has gained the respect and esteem of his fellow members? 

It is the sincere belief of this Agents' Committee that a legis­
lator, because of his intimate knowledge of State affairs, is well 
qualified for an appointment of trust in State government, and 
should not be discriminated against because of his service to the 
State. 

ARTICLE III-SECTION VII-PARAGRAPH 1 

"Neither the Legislature nor either house thereof shall 
elect or appoint any executive, administrative or judicial 
officer except the State Treasurer and the State Comp­
troller." 

It has been ably said that a democracy is a government of the 
people and by the people. 

The Legislature of the State of New Jersey democratically rep­
resents the people of this State at large, because geographically 
all sections and parts of the State are represented in that body. 
The Legislature, by virtue of its organization, voices the opinion 
of peoples from all sections of the State of New Jersey, both urban 
and surburban, and are, therefore, in a much better position to 
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advance the thoughts and ideas of the people of the State as a 
·whole in a more constructive manner. The legislators are vitally 
concerned with the type of executive that shall head the various 
administrative departments which affect their constituents and. 
therefore, should have the opportunity to say whether a certain 
individual ~ qualified to be in charge of a particular department. 

It ha:;: h~en said that the selection by 81 individuals, represent­
ing 21 connties, is conducive of better judgment, than that of a 
Governor f!~eeted by the vote of three or four counties. The elec­
tion of the various department heads, as set forth under our pres­
ent procedure, is along the lines of truer repr'esentative govern­
ment. Vv e nrgoe, in the interest of decent, honest government, that 
the Legislature retain the power of appointing the various depart­
ment heads in joint session. This recommendation is based on the 
fact that, .nH legislators, this body is in a better position to compile 
the sentimtmt as expressed throughout the State, and are, there­
fore, in a better position to determine who shall administer the 
affairs of the various State departments, which affects the people 
as a whole, rather than any one individual who does not have at 
his finger-tips this \vealth of information. 

PurthP.rmore, an administrative head, elected under joint ses­
sion, must take into consideration that the activities of his office, 
which aff P.c•t the people in the State as a whole, are subject to closer 
scrutiny chm to the fact that any irregularity in the administra­
tion of his affairs, detrimental to the rights of the people, would 
soon be brought to the attention of the respective legislators from 
the county or counties so affected. So, with that administrative 
head, having been elected by joint session of the Legislature, and 
responsible to them for the actions of his office, will be under 
closer supervision in the performance of his duties. It should 
also be taken into consideration that any administrative head, ap­
pointed by the joint session of the Legislature, will give careful 
consideration to any request submitted to him by any member of 
the l.Jegislature. If there should be some particular problem af­
fecting a county, whether it be a county as a whole, a municipality 
or au individual; a legislator will receive more prompt and 
courteous consideration, as compared to the procedure whereby 
the administrative head shall be appointed directly by the 
Governor. 

A legislator should give this particular section the most care­
ful consideration, as he is the one who has the problems to dis­
pose of from his own respective county, and he is the one who 
the people know and appeal to directly. His success will be deter­
mined on his ability to properly provide for the constituents of 
}11s county, wherein administrative heads are in a position to 
either grant or reject a request that may be very vital. It may 
1 ,,~ said in passing, that a great majority of our people are pres-
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ently of the opinion, that the present world conditions are th~ re­
sult of too much power in one man. 

Would not this proposed section place too much power in one 
man and tend towards executive domination~ 

In view of the legislator's direct interest to all problems of a 
civic and social nature, affecting the citizens of the State as a 
whole-which fact cannot be denied-they should certainly be bet­
ter versed to determine the wills and wants of the people of New 
Jersey; and thus choose a man with qualifications to meet the 
existing need. Therefore, instead of the appointive power of legis­
lators being curtailed, this power should be extended. 

The Legislature of this State, because of its inherent power, 
can always legislate to give the Governor the power of making 
certain appointments. We cannot understand, however, why a 
Legislature would endeavor to "shackle" itself by a constitutional 
limitation in this regard. 

The Legislature, in making any appointment, would certainly 
give due consideration to the ideas and wishes of an honest and 
efficient Governor. However, should the Legislature give away 
this right, they might find themselves at some future time, because 
of the constitutional limitation, in a position of remaining silent 
in the face of poor appointments by an unscrupulous Governor; 
who would have foremost in his mind the thought of developing, 
in the State of New Jersey, a bureaucracy and political machine, 
which could not be broken down by the people's own 
representatives. 

ARTICLE III-SECTION IV-PARAGRAPH 6 

"The Senate shall act upon all nominations within thirty 
days and vote in public on all nominations." 

This Committee is opposed to this proposed section and will 
discuss it under Article IV, Section II, Paragraph 2. 

ARTICLE III-SE·CTION IV-PARAGRAPH 7 

"Lobbying shall be prohibited in legislative chambers 
and shall be regulated through a system of compulsory 
registra tioll'.'' 

This Committee feels that this section has no place in the 
Constitution of this State. We feel that the Legislature has the 
power to cope with this situation under Article III, Section IV, 
Paragraph 3. 

It is the consensus of opinion that the insertion of this limita­
tion in the Revised Constitutidn would tend to limit discussion of 
proposed legislation, by persons interested, in the legislative halls 
or chambers with the legislative members from their particular 
county. 
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Any member of the Legislature is always glad to meet people 
from his own county at the State House in Trenton, while the 
Legislature is in session, and on many occasions has invited and 
encouraged various ei vie groups from his county to attend a session 
of the Legislature. 

Without exception, whereby a group from any particular 
county may attend a session of the Legislature, the Senator or 
Assemblyman, at his first opportunity, will meet with this group, 
whether it be in the legislative chambers or in the corridors of 
the State House. It is natural to assume that such a group, being 
interested in civic and social matters in their county, would also 
be interested in any particular piece of legislation that may have 
any bearing on the activities in their community. These groups, 
during a session of the Legislature, are numerous and are honest 
in their intent and purpose in discussing legislation with their 
local representativeB. 

As defined under this particular section, are such groups to 
be branded as lobbyists, and shall they be required to register in 
the Seeretary of State's Office, before they can discuss any matter 
of legislation with their local Senator or Assemblyman? 

It is absurd to assume that people of this type would be able 
to understand such a rule and regulation, and such a procedure 
may have a tendency to develop a misunderstanding between mem­
bers of the Legislature and civic groups, which would be very 
embarrassing and prove detrimental to the activities of a legislator 
in his community. 

ARTICLE IV 

Before entering into the discussion of this article, the attention 
of the I1egislative Committee is respectfully called to the state­
ment made by the Commission on Revision on page 19, (p. 919) : 

"Our greatest need, to which the Revision is directed, is 
to strengthen the Executive authority." 

Iu what manner does the Commission propose to strengthen 
the Executive authority? 

Do they not propose to effect this result by divesting the Legis­
lature of certain of its inherent rights? 

Will this not tend towards Executive don11'nation and Lr:g1.sla­
tive insignificance? 

Under the guise of having prepared a great document, in thr 
form of a Report on the Revised Constitution; some thought and 
consideration should he given as to whether or not a few certain 
men in the State of New Jersey have in mind the development of 
a plan, whereby they will find themselves in a position to adminis­
ter State affairs, without being hindered in their activity by the 
representatives of the people from the State as a whole-the legis­
lators. They have in mind to develop this position through poli· 
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tical manipulation, instead of having that position certified hy 
the voters. of the State; inasmuch as they will not have presented 
themselves before the electorates for the electorates' endorsement. 
Such an attempt to enter by the back door to effect an alleged 
front door policy should not be tolerated by the people of New 
Jersey. 

ARTICLE IV -SECTION I-PARAGRAPH 3 

"The Governor shall serve for four years, starting the 
fifteenth of December after his election." 

The sentiment as gathered on this point is in accord with this 
provision except that the beginning of the Governor's term should 
coincide with that of the Legislature, which is the second Tuesday 
in January. The Commission on Revision gives us no explanation 
for this purported change, and we know of no other reason why 
the Governor's term should begin on the fifteenth day of December 
after his election. Suffice to say that so many ramifications could 
present themselves in this situation that the best policy would be 
to follow the procedure of our present Constitution. 

"The Governor shall be eligible to hold office for only 
one term." 

Although the Commission on Revision gives no explanation for 
this desired change, it is common knmvledge that the underlying 
theory advanced is to prevent a Governor from seeking two or 
more terms, and thereby build up a political machine. 

This Committee does not subscribe to the theory advanced un 
der this section. 

Our present Constitution does not make such a provision, an<l 
during its years of existence, the record reveals that no man acting 
in the capacity of Governor, has disgraced the State of New Jersey 
during his tenure of office. Let us not forget the importance of 
the assignment, that has been delegated to this Commission on 
Revision of the Constitution of the Rtate of New Jerse~~. 

It must be clearly kept in mind, that any cnange made today 
will affect the lives of generations to come. Therefore, any ulterior 
present-day motiYe that this Commission may have in mind, should 
be eliminated in view of the importance of the type of a docnment 
that they have presented. 

Any man, who has served faithfully and well as Governor of 
the State of New Jersey, has, by necessity, gained considerable 
experience and knowledge during his tenure of office. Therefore, 
if a man has served to the complete satisfaction of the people of 
the State of New Jersey, and has done so without disgrace, it 
should be left to the people of the State of New Jersey to decide 
whether or not this man shall be entitled to a second term of 
Governor, as provided under our present and existing Constitution 
-that all political power is inherent in the people. 
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Furthermore, the prohibition under this section removes the 
Governor from accounting to the people, and makes him account­
able only to the political party which backed him for election. 

ARTICLE IV-SECTION III-PARA.GRAPH 4 

"The heads of all administrative departments, except the 
Treasurer and the Comptroller, shall be appointed by the 
Governor with the advice and consent of the Senate." 

This Committee is opposed to the proposed section and feel 
that the reasons are amply expressed in our discussion of Article 
III, Section VII, Paragraph 1. 

ARTICI~E IV -SECTION II-PARAGRAPH 2 

"Unless the Senate confirms or rejects an appointment 
by the Governor within thirty days, the appointment shall 
be deemed confirmed." 

It has already been stressed that this Revision is directed to 
strengthen the Executive authority, by divesting the Legislature 
of certain of its inherent rights. 

This proposed section provides the first step to accomplish this 
purpose. 

In the Report of the Commission on Revision of the Constitu. 
tion on page 20 (p. 920), ·we find that they say in part: 

"The first remedy for this situation is supplied by pro­
viding for the nomination and appointment of the heads of 
all administrative departments by the Governor with the 
advice and consent of the Senate. The hand of the Governor 
is strengthened in this respect by a provision requiring 
senatorial action within thirty days on such nominations as 
the Governor may make.'' 

This should leave no doubt in the minds of the Legislative 
Committee as to what the Revision Commission is attempting to 
accomplish by the inclusion of this section. 

In complying with the demands as set forth in this section, 
certainly a greater and graver amount of responsibility is placed 
upon the shoulders of a Senator. 

History will reveal that in several instances, whereby the 
Governor has presented a name for confirmation by the Senate, 
that the Senator, in checking with different groups from his par­
ticular county, has found that the man nominated for a particular 
office has not met with the approval of the people from his county. 

History also reveals, that the objections raised by the various 
groups opposed to a particular nomination haYe been justified, and 
in turn the Senator has refused to allow the name to come out 
of committee, knowing that the best interest of his constituents 
would not be served. 
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To gain such information by making contact and meeting with 
various groups in a particular county, in all instances has taken 
considerable time. Therefore, with only thirty days being allowed 
for a Senator to make such investigations and contacts, the thought 
is that ample time would not be allowed to a Senator to make the 
most proper and intelligent type of investigation; and as a result, 
he would not be able to gain the true sentiment and expression of 
his constituents to guide his voting on any nomination that may be 
submitted by the Governor. 

Thought should also be given to the fact that when a nomina­
tion is presented by the Governor to the Senate for confirmation, 
a particular individual may be a nominee for a State administra­
tive office. Such a nomination would naturally affect every county 
in the State, and in order that all members of the Senate could 
intelligently vote, they in turn must, of necessity, make investiga­
tions before they would be in a position to conscientiously vote; 
and most certainly, a thirty-day period for such an investigation 
is not sufficient time. 

Political expediency, under our form of government, is a very 
important attribute to good government; and therefore, to deprive 
any Senator of his right to best ·protect the interests of his poli­
tical party, is certainly not conducive to good government. Our 
theory of government is based on a two party system and ought 
to be preserved. 

There are several instances of record, where the nomination 
made by the Governor has been an individual in the minority 
party of a particular county. In turn, the Senator from that 
county has refused to allow such a name to come out of com­
mittee; the reasons being, that he has felt that the particular 
nominee would use his office for the furtherance of prestige of his 
particular minority political group, and would thus jeopardize 
the best interests of good government in that county. 

Our present Constitution allows the Senate unlimited time and 
discretionary powers in the confirmation of such a nomination by 
the Governor; but as provided under the Report of the Revision 
Commission, a Senator's discretionary powers and time for con­
sideration are extremely limited, and would certainly prevent him 
from serving for the best interest of his own county, and the State 
as a whole. 

We wish, at this time, to voice our objections to that part of 
Article III, Section IV, Paragraph 6, which necessitates the Senate 
to vote in public on all nominations. 

We stress this objection, because any Senator in obtaining in­
formation on the qualifications and integrity of a nominee by the 
Governor, would gather information in most cases that would have 
to do with a nominee's private and personal life. Certainly noth­
ing is to be gained by broadcasting such information throughout 
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the State of New ~f ersey, which may so involve a man that his 
entire future would be ruined. 

The Senators in executive session, as now provided, can dis­
cuss these facts and vote intelligently; but if it were necessary 
to vote on all nominations in public, the thought is that a Senator 
would not, out of common decency for his fellow man, reveal 
these personal matters, well knowing that the nominee is not 
qualified for confirmation. Thus, the possibility of a man of ques­
tionable integrity may be confirmed by the Senate, and the ad­
vocates of good government would learn too late of the particular 
nominee's short-comings, and the Senate as a whole would be justly 
and severely criticized. 

Would not this section give the opportunity to an unscrupulous 
Senator, because of petty jealousies, or political motives, under 
the guise of senatorial courtesy, the right to besmirch a person's 

. character and not be subjected to any civil consequences by virtue 
of the senatorial prerogative of privileged communications? 

We believe, at this point, that there is a definite inconsistency 
in different sections of the Report of the Commission on Revision 
of the Constitution, and proper thought has not been given as to 
the coordination of the different parts, one to the other. 

For instance, under this particular section it provides that the 
Legislature shall have thirty days to act on any nominations sub .... 
mitted by the Governor. Article III, Section I, Paragraph 4, 
provides that a special session can be called for a single, specific 
purpose, but shall be for only a duration of fifteen days. 

QUAERE: 
In the event that a special session is called, for the pur­

pose of acting on a nomination by the Governor, does the 
Legislature have thirty days on which to act, or do they 
only have fifteen days? 

ARTICLE IV-SECTION III-PARAGRAPH 5 

"The heads of a1I administrative departments shall serve 
at the pleasure of the Governor." ______ _ 

The intelligence of the citizenry of the State of New Jersey 
is on a high plane. 'J1he people of this State have exemplified this 
intelligence by constructive thoughts, ideas, and criticisms, which 
have been most helpful over a period of time in guiding the affairs 
of the State of New Jersey. 

The Government is the people, and the greatest asset of the 
people of this State, is the right to choose what kind of govern­
ment they wish to be governed by. 

The Agents' Committee, in analyzing the various reports from 
members of its Association, has determined that the most practical 
way to gain the sentiment of the people in the respective coun­
ties, is through their representatives in the Legislature. 
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After the Legislature has, on first-hand information, received 
these expressions, the Legislature is therefore best qualified to 
determine the type of a man who shall administer the affairs of 
the State. 

This type of action would definitely carry out the ideas and 
wishes of the citizenry of the State, and thus make all administra­
tive heads directly responsible to the people through their repre­
sentatives; and, in the event that an administrative head should 
not function properly, it shall be the voice of the people through 
their legislators-and not the voice of one individual in the per­
son of the Chief Executive or the political party which he repre­
sents-who shall say whether or not this administrative head shall 
be removed from office. 

This is true democracy! Any plan that may be developed 
contrary to such a procedure, would be the first step toward execu­
tive domination. 

The proposed provision very clearly is contrary to the Ameri­
can theory of democratic government, which fundamentally is a 
system of checks and balances. It leans too far toward the cen­
tralization of power, which has already nationally gone beyond 
all expectations and desires of the people, and definitely is a drift 
in the wrong direction. We are confident that the people of New 
Jersey, in the guidance of their Ship of State, wish to steer clear 
of this course. 

This provision offers no protection to either the public nor to 
any qualified administrative official, and leaves both at the com­
plete mercy of the patronage system. The Governor would be 
given a blank check which he could fill in at his pleasure. 

Frequent changing of administrative heads would naturally 
follow without any legislative interference, and there would be no 
end to the juggling around by the Governor of various depart­
mental heads. 

The Commission on Revision, in their explanation of this pro­
posed change on page 20 of their Report (p. 920), say in part as 
follows: 

"By fixing the term of all such department heads to coin 
cide with that of the Governor, and by authorizing their 
removal at his pleasure, the Governor is appropriately 
granted the power essential to secure smooth-running State 
government." 

We do not concur in this view but contend that the opposite 
is true. 

As it now exists, the administrative heads in the various de­
partments of our State are career men, who are experts in their 
respective fields. These men, over a period of years, by reason 
of their study and experience, have built up very efficient organi-
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zations. Their careers and departments have been built on a con­
tinuing policy. 

Should these men be subject to dismissal when a Governor 
so chooses? 

Would not the natural result be a material increase in cost, 
and a decrease in the efficiency of these various departments? 

Furthermore, we do not subscribe to the theory that the re­
moval of an officer is an Executive function; nor do we sub­
scribe to the policy that the removal of an administrative head 
shall be an Executive prerogative . 

.ARTICLE IV-SECTION III-PARAGRAPH 1 

".All administrative and executive offices, boards, bu­
reaus, commissions and departments of the State govern­
ment shall be placed by the Governor within nine adminis­
trative departments as follows: .Agriculture, Commerce, 
Education and Civil Service, Labor, Law, Public Works, 
Social Welfare, State, and Taxation and Finance." 

This .Agents' Committee takes the stand, not to pat the Com­
mission on the· back for the efforts exerted under this section, 
but that "the mountain labored and brought forth a mouse." It is 
clearly evident that the draftsmen of the proposed new Constitu­
tion have planned to centralize the control of all administrative de­
partments of the State, under the absolute control of the Gov­
ernor and his appointees. 

Of course, such centralization of power can be good or evil, 
according to the character, integrity and ability of the Governor; 
and whether the officials under him shall administer their office 
without political bias. 

Do the proponents of the Revision guarantee to the people of 
New Jersey that the good will always prevail? 

.A bad Governor, for example, may through his appointive 
power as proposed under this section, give to the citizens of 
New Jersey difficulties that could not be removed for years. 

This proposed section requires the Governor to allocate all 
existing agencies within nine enumerated major departments; and 
the Governor may, fom time to time, reallocate the functions, 
powers and duties among and within these nine departments. This 
permissive privilege to a Governor to reallocate powers and duties 
from one department to another, is a privilege which has been 
granted under the "Walsh .Act,'' in the Commission form of gov­
ernment, which has been very much abused. It is a privilege that 
should not be permitted. 

Modern times require efficiency, but we must not get too far 
from the old land marks no matter what the profit. In a democ­
racy, we must keep power, as nearly as possible, where it belongs 



Afternoon Session, September 18, 1942 835 

-in the people-and the people must not make the mistake of 
creating too powerful an executive. 

We take cognizance of the fact, that there are ninety agencies 
at present performing administrative functions within our State 
government, with the probability that there is an over-lapping 
in their functions. However, much consideration and thought 
should be given to the importance and responsibility of each de­
partment, before it will be safe to say that any department shall 
lose its identity, and shall be placed in a category of functioning 
with some other department. 

The operation of the government in the State of New Jersey 
has to deal with over four million of its own citizens, in addition 
to the millions that annually enter into the State which, by neces­
sity, come under the control and function of some department of 
State government. 

Until an extensive and complete analysis of the workings of 
all departments of State government has been made by the Legis­
lature, and a report submitted after considerable thought and 
careful study, then shall be the time for the Legis1ature to deter­
mine how many agencies are necessary to properly administer 
State functions. The Commission in their Report on the Revision 
of the Constitution, arbitrarily say nine administrative depart­
ments, but in reading the Report, we do not find anywhere where 
a presentation of facts has been set forth to sustain such a con­
clusion. It is most asinine at this time to say that all of the 
existing ninety agencies or departments of State government shall 
be placed within nine administrative departments, as designated 
by the Commission on Revision. 

Is there a need of a constitutional revision to effect these 
changes? 

Does not the Legislature, at the present time, have the power 
to accomplish this purpose? 

A study reveals that only three states in the United States 
have amended their Constitutions to effect administrative changes. 

The consolidation of the present departments would necessarily 
relegate certain present independent governmental agencies to 
subordinate clerical divisions. This again, is a departure from the 
American principle of the personal relationship of the people and 
their government. No matter how much efficiency is required, it 
would be at the cost of added separation between the people and 
their government. 

Administrative heads appointed by the Legislature have been 
honest, efficient and capable men in the past. Why change now? 

Does the Commission on the Revised Constitution feel that the 
r_Jegislature has been negligent in appointing proper qualified 
administrators? 

Does the Commission on the Revised Constitution feel that the 
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wisdom of one man:, in the person of a Governor, will be supreme 
by virtue of his title~ 

Does the Commission on the Revised Constitution feel that the 
Legislature has not made appointments of administrative heads 
that have met with the favor of the people~ 

The Commission, in submitting their Report of the Proposed 
Revised Constitution, certainly have not had much consideration 
for the integrity and ability of our legislators over a period of 
years, and have most definitely indicted them for not having prop­
erly administered the affairs of the State. We feel that this indict­
ment is not justified. 

The Legislature, over a period of years, has constantly had to 
deal with all branches of our existing government, and undoubt­
edly during that period of time, have observed whereby from an 
idealist's standpoint such a combining of the departments could 
be effected; but as honest and conscientious legislators, they have 
felt that the best interest of the citizens of the State of New 
Jersey is being properly cared for. 

The Legislature of this State, in 1926, after considerable 
thought and careful study, determined that the whole subject of 
motor vehicle administration, highway safety, and safety educa­
tion, was so distinct from other administrative activities in the 
State-as it affected every owner and driver of motor vehicles 
and pedestrians as well-that a status of an individual depart­
ment was considered, and the Department of Motor Vehicles 
created. 

As a Committee representing the Motor Vehicle Agents of the 
State of New Jersey, we feel that we are well qualified to talk 
about the Motor Vehicle Department. 

Since 1926, the activities of the department have doubled in 
the issuance of registrations and drivers licenses and the collec­
tion of monies from that source. This one instance is indicative of 
the manner in which the Motor Vehicle Department has grown. 

In view of the fact that registration of motor vehicles and the 
licensing of drivers has more than doubled in the last sixteen 
years, the responsibilities of the Department have increased in 
proportion. 

The Revision Commission has made no attempt to allocate the 
various departments, but much has been said that the proper place 
for the Department of Motor Vehicles would be under the Depart­
ment of rraxation and Finance. 

Assuming for the purpose of argument, that the Motor Vehicle 
Department is to be placed with the Department of Taxation and 
Finance, by what reasoning did the Commission arrive at this 
conclusion? 

Information gathered definitely proves that in States where 
this plan has been put into effect, it has worked out more costly; 
and that where the Motor Vehicle Department is not having an 
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entity of its own has proven detrimental to the best interest of the 
public. Furthermore, statistics have proven beyond all contradic­
tion, that the Motor Vehicle Department is primarily a depart­
ment for motor vehicle administration, highway safety, and safety 
education, and that the control of the issuing of registrations and 
licenses and the collection of fees is a component part of a com­
plete program. 

With all these facts presented and opinions expressed, cer­
tainly the duties of an administrator of such an important depart­
ment shall, of necessity, be a man who has the answer to the 
numerous problems that are daily presented. 

A man, to be in a position to make decisions and formulate 
policies daily, shall, of necessity, be a man who has acquired 
his knowledge through years of experience by having grown with 
the motor vehicle problems, and naturally kept abreast with its 
growth. What assurance have the people of this State that the 
man selected to head the Department of Taxation and Finance will 
meet with these requirements? A man may be well versed on mat­
ters pertaining to taxation and finance, and yet have no compre­
hension of the workings of the Motor Vehicle Department. 

If, in the event that the Motor Vehicle Department should 
be placed in the Department of Taxation and Finance, and the 
head of that Department is a man of the Go-vernor's choice and 
familiar with the problems relating to taxation and finance, would 
a man with these qualifications be capable of determining plans 
and policies of such an important department as the Motor Vehicle 
Department? 

And, would not a man at the head of the Motor Vehicle De­
partment, as a subordinate to the head of the Taxation and 
Finance Department, develop into a "rubber stamp" executive? 

A subordinate in charge of a particular department may be a 
career man, as compared to the man at the head of a department 
who would be a political appointee serving at the pleasure of the 
Governor, who under this Revision, has only a four year term with 
no chance of succeeding himself, and thus will think only in polr­
tical terms for the purpose of developing his party. Furthermore, 
no good man would want to take an important job to be knocked 
down, if he did not concur in the opinions of the Governor. 

After reviewing the above probabilities, ·we are wondering just 
what the Commission on Revision had in mind when they set up 
such a program, after having conveyed the thought that the type 
of person operating government machinery is more important than 
the Constitution itself. This Committee has gained this thought 
and idea after reading a quotation on page 10 of the Report 
( p. 911), which in part says: 

"The constitutional machinery, however, can be no bet­
ter than those who operate it.'' 
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Recognizing the importance and truth of the foregoing quota­
tion, certainly a great amount of stress should be placed on deter­
mining the calibre and quality of a man, who shall administer the 
affairs of the Motor Vehicle Department. 

It can be safely said, that no department of State government 
so vitally affects the activities of the people of the State of New 
Jersey in their daily life, as does the Motor Vehicle Department, 
in regulating traffie on our highways which applies to all types of 
motor vehicles and pedestrians. 

Its every function, of the smallest nature, is coupled with a 
public interest. 

With the activities of the people of the State of New .Jersey 
being so vitally affected, by rules and regulations as may be estab­
lished by the Motor Vehicle Department, certainly it is most im­
portant that the people of this State should have some voice in 
saying what type of man shall be the administrator of such an 
important State office. The people of the State of New Jersey can 
best voice that opinion through the legislators from their respec­
tive counties. 

As is now provided, the legislators do have the say in deter­
mining who the administrator of the Motor Vehicle Department 
shall be, and in so doing, are expressing the desires of the people 
of the State of New Jersey. Time has proven that the legislators 
of this State have been most accurate in their choice of the man 
to hold this responsible position, and most certainly, over a period 
of years in which they have not erred, this responsibility should 
remain in the Legislature. 

It is most relevant at this point to stress the fact, that the 
plan of appointing the Motor Vehicle Commissioner has proven 
to be very satisfactory, so therefore, why jeopardize the interest 
of the people of the State by experimenting with an unknown 
quantity when they have, at the present time, a certainty. 

"\Ve say again that if "experiment is everything and experience 
is nothing," then this section ought to be adopted. 

Since 1926, the State Highway Department has developed a 
plan of road building, such that was never experienced in the 
history of this State, to the end that today we find the State of 
New Jersey literally honey-combed with hard surface roads. A 
situation of this kind naturally induces the traveling public to use 
these highways, not only the motorists from our own State, but 
the motorists from adjoining States. 

In the year 1941, there were registered in- the State of New 
Jersey, 1,196,209 motor vehicles. This, in conjunction with the 
millions of other cars that traversed our State, has naturally placed 
an additional burden and responsibility on the Commissioner of 
:Motor Vehicles. 

With just these few facts enumerated, certainly there should 
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be no doubt in any legislator's mind, but that the Department of 
Motor Vehicles should retain its present status, and be adminis­
tered by a man versed with the numerous problems of the Motor 
Vehicle Department as it exists today. 

In the last eight years, the Department of Motor Vehicles has 
achieved prominent position m the National Safety Movement, 
and has been duly honored by the National Safety Council as 
follows: 

1934 
1935 
1936 
1938 
1939 
1941 

First Place 
Honorable Mention 
Honorable Mention 
Grand Award 
Third Place 
First Place 

Eastern Group of States 

Eastern Group of States 
Eastern Group or States 

These positions of honor were won by virtue of a continuous 
departmental program, which program, during these various years, 
has been acknowledged as outstanding throughout the United 
States. If, as outlined, under this particular section, whereby the 
Motor Vehicle Department is to be merged with some other depart­
ment, which other department is to be headed by some executive 
who shall be the choice of the Governor, and which head shall 
serve at the pleasure of the Governor, it is most fitting and proper 
at this point to ask this question : 

Would it have been possible for such a program, which 
program was put into motion prior to the winning of the 
first award in 1934, and with the winning of the award in 
1941, to have been carried to completion? 

National defense has injected a new element of responsibilit;" 
on the part of a motor vehicle administrator. Already the step-u11 
in industrial activity has been reflected in increased highway use, 
for the transportation of men to and from their jobs, for the con­
veyance of goods and commodities and for other essential trans­
portation services which the motor vehicle now performs day by 
day in every community. 

The Automotive Safety Foundation of Washington, D. C., 
realizing the necessity of a Nation-wide traffic safety program, in 
order to circulate national interests into effective State and local 
action through universal adoption, have developed a seven point 
program as follows : 

1. Legislation 
2. Motor Vehicle Administration 
3. Enforcement 
4. Engineering 
5. Education 
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6. Personal training 
7. Research 

This nationally known organization has definitely placed the 
responsibility first in the hands of the Legislature, and second in 
the hands of a motor vehicle administrator. Such a recommenda­
tion, which has been arrived at after an analysis of conditions 
throughout the Nation, must be given much consideration and 
great importance should be stressed on their conclusion. 

It will be obseFved, therefore, that upon the Legislature, and 
not the Governor, rests the responsibility of providing the neces­
sary authority to public officials to deal with particular problems. 
As a necessary corollary, it is elementary that the best legisla­
tion is of little value unless well administered. Therefore, with 
this grave responsibility resting on the shoulders of a legislator, 
he should have much to say as to who and what type of an ad· 
ministrator is to be appointed, as a poor administrator will only 
develop a condition, in which the legislator will find himself in a 
very embarrassing position with his constituents back home, due 
to his inability to answer some of the questions that would be 
asked of him by virtue of the short-comings of a poor 
administrator. . 

In the interest of the people of New Jersey, and the legislative 
body as a whole, we strongly recommend that this appointive 
power be retained by our Legislature. 

CoNcr,usroN 

This Committee has spent considerable time in preparing this 
report, and have had the advantage of having had presented to it, 
an expression of opinion from a cross section of the citizenry 
throughout the State. 

We trust that this report will have been of some benefit to this 
Legislative Committee, in ascertaining the sentiment of the people 
as to their thoughts on the Proposed Revision. 

As we gather it, the sentiment of the people seems to be that: 

1. The Constitution is a sacred document, and should not be 
tampered with especially at this time. 

2. In the event that the Legislature should determine that 
certain sections of our Constitution should be changed, 
such changes should be made in accordance with the ex­
isting authority, as prescribed under our present Consti­
tution. 

3. The proposed new Constitution, if adopted, would create 
a centralization of power, which would ultimately bring the 
State of New Jersey to a position in which our National 
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government at Washington now finds itself; namely, too 
much authority in one man. 

Respectfully submitted, 
N. J. MOTOR VEHICLE AGENTS' ASSOCIATION 

By Joseph Solimine, Chairman of Committee 

Wilma B. Owens, Salem, N. J. 
Alan B. Conor, Ridgefield, N. J. 
Joseph Mirandon, Paterson, N. J. 
William C. Gonch, New Brunswick, N. J. 
Howard S. Hewston, Collingswood, N. J. 
Thomas L. Glenn, Atlantic City, N. J. 

SUGGESTIONS FROM: ROBERT CAREY, OF JERSEY CITY, ANENT 

THE PROPOSED NEW STATE CONSTITUTION 

There are a number of people who think we need a new State 
Constitution. About 99% of our people, however, don't seem to 
be even thinking about it. They haven't given it any real thought 
yet. One percent of our State population would be bet\veen 40,-
000 and 50,000; 1/10 of 1 % would be between 4,000 and 5,000. 
The probabilities are that not more than 1/10 of 1 % of our popu­
lation are worrying or thinking these days about our State Con­
stitution. 

Very few people, as a matter of fact, have even been bothered 
with any of the phases of our State Constitution. The Governor 
has been bothered, he thinks, because he would like to have a little 
more power than the Constitution provides. He would really 
like to have the Legislature have less power than the present 
Constitution permits. A few of the Governor's appointees are 
singing the chorus for the Governor. They wouldn't be in the 
chorus unless they were appointees or expectant appointees. A 
few semi-political organizations have adopted vigorous resolutions 
on the subject, most of these resolutions being prepared in the 
offing by appointees or expectant appointees. The average citizen 
doesn't know yet what is wrong, if anything, with our Constitu­
tion. 

Some lawyers have complained about the judicial setup in the 
State. If this judicial set-up had been divinely inspired, these 
objections would be ventilated just the same. 

Labor would like to get some provisions in the Constitution, 
but up to date they have not been able to determine just what 
they want. One distinguished labor leader in Newark has an­
nounced that the real change required in the Constitution is a 
provision for the election of judges instead of having them ap­
pointed. Some gentlemen from Harvard have prepared a com-
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plete reconstruction of our court system which, with a few modi­
fications, has been accepted by the committee which has given us 
the new Constitution proposed. 

Whence the Present Program 
Let's look at the history of the present program just a few 

moments. Our present Constitution is already 100 years old, 
about 50 years younger than the United States Constitution. Its 
legislative system is practically a duplicate of the federal legis­
lative system which no one has seriously thought of changing up 
to date. Changes have been suggested frequently. They have 
always been presented to the public through the amendment pro­
cess laid down in the Constitution. It isn't as difficult to amend 
the Constitution under the present Constitutional provisions as 
some would urge. Certainly the race track folks didn't have any 
difficulty in amending it to get legislation favorable to their 
views adopted. 

It is urged that the lawyers are not pleased with the court 
system and would like it changed wherein an amendment of the 
Constitution would be required in order to bring about the de­
sired changes, but up to date the Bar has never been united as 
to what it has wanted in this direction. An amendment to the 
present Constitution can be readily secured if the lawyers can 
only agree on what is needed. 

Of course, there are some amendments that might be proposed 
that would have tough sledding in the Legislature. The one 
which was vigorously urged, namely, the election of Senators by 
population instead of by counties, but this idea has apparently 
been abandoned by most of those who were its vigorous proponents 
only a year ago. 

The whole matter did not begin to receive any serious atten­
tion in this State until the present Governor began to argue for a 
constitutional convention. The basis of his argument and his con­
tentions were : 

1. That a Governor's term should be extended from three to 
four years. 

2. That Senatorial districts should be established on the popu­
lation basis. 

3. 'rhat the Legislature should not be permitted to override 
a veto of the Governor except by a 2/3rds vote in each 
house. 

4. rrhat the power of the Senate to in any way control execu­
tive appointments by the Governor should be eliminated. 

5. He argued that a new Constitution was necessary in order 
to reorganize the official boards and departments of the 
State and for the establishment of a cabinet for the Gover­
nor and a few other incidental things. 



Afternoon Session, September 18, 1942 843 

Those who grab up every new thought suggested in the di­
rection of political agitation and change began to show their hands. 
A year elapsed, and nobody got excited about the matter. Then 
they began to be practical in a measure. In order to avoid any 
concerted opposition to a constitutional convention, the Governor 
and his friends guaranteed that such a convention would not 
change Senatorial representation in this State. Of course, they 
had no power to make such a guarantee, as a constitutional con­
vention would clearly determine itself what its program should 
be, but this guarantee was made in order to clear the way for 
action in other directions. A promise was also made by the ad­
vocate crowd that no constitutional convention action would be 
permitted that would interfere in any yvay with the rights and 
privileges and status of the school teachers and civil service em­
ployees. As a sop to labor, it was proposed that the Court of 
Chancery in this State should be abolished and that labor's rights 
in some directions should be specifically recognized in the funda­
mental law. 

Still no real progress was made and nobody suffered much. 
Most of the Governor's appointments were regularly approved 
by the Senate. A few of them have been left open. There is 
nothing really new about this program. The Governor, as Gov­
ernors always do, continues to veto some acts of the Legislature 
and some of these acts were subsequently repassed over his veto, 
but no one has suffered much in this direction. 

Finally, the advocates of a state convention, losing all hope 
0£ stampeding the Legislature, determined on the advice of some­
body that they could hold a constitutional convention on the call 
of the Governor without any legislative action. Newspapers were 
full of this for a few days, but the impracticability and illegality 
of any such process soon made itself manifest, and this plan was 
dropped. 

Then what happened? The small coteries who were arguing 
amongst themselves to give the State a new Constitution regard­
less finally became a little more practical. They asked the Legis­
lature to appoint a committee to consider what was wrong with 
the Constitution and to report back to the Legislature changes 
in it that would be advisable after consideration. Such a com­
mittee was appointed. 

This committee began its work and conducted its work in 
absolute secrecy as far as the public was concerned until finally 
one day it was announced that the committee had determined 
that New Jersey needed a complete new Constitution. They had 
some expert advice on the subject, some of it from outside the 
State, and finally submitted not a recommendation of changes or 
amendments that might be essential, but a complete new Consti­
tution. True, they did not change the Bill of Rights as set forth 
in the original Constitution. They knew if they had there would 
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have been war in the State. They did not even eliminate or at­
tempt to change the provisions of the Constitution which makes 
race track gambling legal and all other gambling illegal in the 
State from bingo up and down. 

One Sop for Labor 
They had one sop for labor, and that was all, namely, a pro­

vision asserting that collective bargaining is recognized as a law­
ful right and practice. As collective bargaining is practically 
completely controlled under the federal laws, this provision had 
rather an ineffectual meaning, unless it was intended to permit 
in the future legislation which would permit all public employees 
to have the right to strike at their convenience or pleasure, with­
out their being subject to legal criticism and treatment. 

Something for the Radicals 
They did reject one provision in relation to the Governor's 

office which might in the future provoke a very serious situation. 
It provided that any twenty citizens in the State can at any time 
petition the Governor for any kind of an investigation relating 
to any kind of public affairs they could think up, and by the 
mere filing of a petition require the Governor to consider an in­
vestigation of the subject matter of the petition. I don't know 
who thought up this proposition, but it probably emanated orig­
inally from the fertile mind of some such individual as Norman 
Thomas. A Governor of the future would have to have about six 
heads and a dozen pairs of hands and the extension of the day 
from twenty-four hours to forty-eight hours at least in order to 
handle all the matters that twenty citizens here, there, and yonder 
could find time and would find time to submit. One committee 
of twenty citizens could file one thousand different petitions, if 
they should want to. Where would the end be? 

In the new Constitution, they did extend the terms of the 
members of the Legislature and the Governor, and do prevent any 
Governor, except the Governor who might be in office at the time 
of the adoption of the new Constitution, from serving more than 
one term as Governor, even thoug'h an interval of time might 
elapse between his terms. 

From time immemorial, sheriffs have been elected for three 
year terms without power to succeed themselves. This hasn't 
worked any injury to anybody except to the sheriffs who would 
like to stay in forever. But for some reason or other, the pro­
posed new Constitution changes all this. Sheriffs may be elected 
eternally. As sheriffs are generally pretty strong politically in 
their respective counties, this was probably adopted in order to 
secure their approbation of the proposed program. 

The Court Changes Proposed 
The new Constitution does provide radical changes in the court 

system. Some of these changes may be desirable. Such changes 
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could readily be obtained by amendment. Some of these changes 
may not be desirable. The setting up of a superior court in each 
county of the State, each of said superior courts to have concur­
rent jurisdiction with all the powers of the supreme court and 
common pleas court judges plus the power of the Court of Chan­
cery. Instead of having one Court of Chancery with injunctive 
powers, etc., we would have twenty-one of them. This can be 
remedied by a few carefully studied changes in the proposed set­
up, of course. Some of the judicial changes may be highly de­
sirable, but they call for a most comprehensive study and check 
up and probably considerable modifications, if the program is to 
achieve the desired results. 

I note that the veto power of the Governor has not been 
changed except as it affects some items in the financial budget. 
The executive powers of the Governor in the matter of appoint­
ments has been extended so as to cover all appointments to be 
made excepting the State Treasurer and the State Comptroller. 

The legislative representation system has not been altered. 
The scheme of electing Assemblymen by districts instead of coun­
ties has not been attempted. 

Court Questions Suggested 
Some queries are suggested. Will the cost of our courts be 

reduced under the proposed new Constitution? The answer is 
plainly no. Will judges get a life tenure of office under the new 
Constitution? After the first terms, they all will. I am referring 
now to the constitutional judges created. Will the reduction of 
judicial salaries be permitted under the new Constitution? Not 
after once fixed; increases will be permitted, with the probability 
that gradually all the smaller county superior court judges to be 
appointed would be reaching out for the salary bracket, the same 
as in the populous counties. In other words, the chances are 
that the cost of judicial administration under the new plan will 
become heavier for the taxpayers instead of less. 

The conundrum presented to the people of the State is-do 
they want all their judges elected for life? This is a conundrum 
that will have to be solved. I am not opposed to it. I imagine 
there are some who are. 

Is it desirable to have legislative biennial session instead of 
an annual session, and is it desirable to limit by a constitutional 
provision the number of days in which a Legislature must sit 
and act? It is a lucky thing for us that no such limitation is 
found in the federal Constitution, particularly in these days when 
it is essential to have our national legislative body in constant 
sess10n. 

Court Review of Administrative Boards Findings 
The framers of the new Constitution did forget to put in a 

provision providing for appeals on both law and facts from the 
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judgment of administrative boards. There is nothing in the new 
Constitution to limit the number of such boards, or to restrict 
them or restrain them in their powers. Perhaps this was an 
oversight. 

The provision in the new Constitution that all State funds 
should be placed in the State treasury is good sound sense, but 
this can be accomplished now at any time by a single legislative 
act. 

Outside of the provisions in the new Constitution extending 
the Governor's appointment power and the change in the struc­
ture of the courts, I find practically nothing which could not be 
accomplished through the simplest kinds of amendments to the 
present Constitution or by legislative action without touching the 
Constitution at all. 

Of course, a new Constitution will open a large avenue of 
legal controversy which the lawyers in these sad legal days prob­
ably would welcome. This will result from the fact that all its 
new phraseology would have to be construed from time to time 
by legal actions in the courts. Practically every phase of the 
present Constitution has been treated in this direction, and has 
already been interpreted by our courts in fairly satisfactory man-
ner. 

Whence Again, the New Constitution 
The new Constitution, as drawn, is simply the voice of the 

committee which drew it. The public were not given any con­
sideration in its development. The committee simply constituted 
itself a constitutional convention. It went even further than 
this. It practically told the Legislature what to do and to do it 
as quickly as possible. The plan laid out would have brought 
about its possible adoption before 95% of the people of the State 
had even had a chance to read it. The program presented was 
widely divergent from the thoughts of those who were arguing for 
a State convention for the adoption of a Constitution. A State 
convention would be composed of delegates from every section 
of the State, and the voice of every section of the State would 
be thus heard, and publicly, before a final program was fixed. 
The election proposed by the present program would simply be 
a yes and no vote upon the completed Constitution as offered. 

If we are to have a constitutional convention, let's have one 
that will be a constitutional convention. This may defer the mat­
ter for a year or so in its final working out, but who will suffer 
in the meantime? Not a living soul worth thinking about or talk­
ing about. The public won't suffer. I venture to assert with­
out any serious question that at this very moment 2% of the 
people of the State have read the proposed new Constitution, 
and 2% would mean about 90,000 people. 
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We Are At War Now: Let the New Constitution Wait 
Another serious problem presents itself. We all realize the 

adoption of a new Constitution is the most important action the 
people of a State can perform. Should this be done at a time 
such as this, when the minds of the people are only on one subject, 
war and its incidents? The people are worrying about rubber 
and gas and taxes and all kinds of rationing and they are worry­
ing about the war and all which that means. Almost every family 
in the State has someone in the army and before any election 
could be held upon the adoption of the proposed new Constitution, 
it is likely that every family will be involved as a part of the 
army itself. Practically all of the young men of the State are 
being enrolled very rapidly, and not only the young men. New 
Jersey has already contributed thousands of its older men to the 
service-men like Judge Clark and ex-Governor Hoffman, and 
scores of others whom I might mention, members of the Congress 
of our State and others. These men are today in army life. They 
are not going to be permitted while they are in this army life to 
participate in the solution of their State's problems. It is sug­
gested that some of them will be in Ireland, some in Egypt, some 
in Africa, some in Australia, some in China, and perhaps before 
long a lot of them will be in Japan; certainly many of them in 
Russia and all parts of Europe. Are we going to change the 
whole organic law of our State in wholesale fashion by a vote in 
which they will not be permitted to take any part simply because 
a few distinguished citizens urge it? Prohibition came very large­
ly when a lot of our men who were entitled to vote were far 
from voting opportunity. The tragedy of that is too recent to 
discuss. While our men are battling for us on battlefields, this 
program is going to disfranchise them. Even if some of them 
get the opportunity to vote, they will not be able to participate 
in a discussion of the program. In my opinion, if ever there 
was a time when such a program should not even be attempted 
to be put through, this is the time. 

Our Present Constitution Will Suffice the War 
Let's win this war. Let's leave our people free to think upon 

the things of war and the working out of its problems. With the 
breaking of the war, may come a lot of new problems. If we are 
to iiave a completely new Constitution, let's lay the matter of 
its adoption on the table until the war is over. I don't believe 
there is another State in the Union even thinking of doing any 
such thing now. The Constitution we have took us through the 
last four wars we had without any difficulty, so certainly it can­
not be contended or urged that the adoption of this pending pro­
gram would in any wise help the war situation or help the lads 
who are on the battlefields or getting ready to go there. Let's 
discuss all programs presented, if that is desired, while the war 
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is running. This legislative committee is a splendid aid in this 
direction. If we keep this program up, when the war is over we 
will probably largely be in a better understanding mind to handle 
the problem than we are right now. I have no objection to a new 
Constitution or a new setup of the courts or any of these things, 
but I do believe that these things should all be done in orderly 
fashion, with due and proper regard to all of the people who are 
going to be affected by the action that may come. Just picture­
if this proposed Constitution now on the table should be presented 
to the voters of this State at an election next year (of course, no 
one contemplates it being presented at an election to be held this 
year), suppose the vote at that election should be very close, and 
suppose a small majority should be in favor of the Constitution 
as presented-what a howl there will be in the days ahead from 
the mouths of the men who have been :fighting our battles while 
the rest of us have been staying home enjoying the luxury of 
political programs. I can't see it. The finest thing in my judg­
ment the State Legislature can do would be to say-lay this thing 
on the table. The United States waited almost seven years after 
Cornwallis surrendered his sword to Washington at Yorktown 
before the adoption of the Constitution for the new land. 

There is a war going on now, and everybody's heart is full of 
it. I have personally witnessed hundreds and hundreds of lads 
going into the army. I don't believe there is a single one of them 
who "\Vill take the trouble or the time to study the fifty page docu­
ment that has been printed for our consideration until they are 
ready to shed their uniforms. If we have any respect or regard 
for the rights and privileges of those who will be battling in the 
armed forces for us, let's demonstrate it now. The way to demon­
strate it is the way I suggested-to determine right now that the 
definite presentation of any new Constitution to the voters of our 
State should be deferred until they come home. 

The commission which submitted the fifty page Report referred 
to undoubtedly should be commended for their apparent thorough 
treatment and study of the subject, but the wishes of the Governor 
and the commission eonstitute a very small item for eonsideration 
when it must be ag;reed by all of us that the voice of the entire 
State is the voice which must be served by us in official capacity. 

Respectfully, 
ROBERT CAREY 

BRIEF SuBMITTED BY HoN. ARTHUR PIERSON 

In reviewing the proposed Revision of our Constitution, it can 
be said that it provides for a distinct and all-out centralization of 
administrative powers in the Governor and judicial powers in the 
Chief ,Justice of the Supreme Court. While not endorsing so great 
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a centralization of power or the policy of biennial sessions of the 
Legislature, this article will address itself to the features in the 
several Articles with the assumption that these constitutional 
policies are generally acceptable to the people of our State. 

A Better and More Workable Constitution Would Re.mlt-IF 
The annual sessions of the legislature should be retained; 
'rhe limit to the sessions of the Legislature, if biennial sessions 

are retained, would be 120 days rather than 90 days; 
The regular legislative sessions be held in odd-number years 

rather than even-number years, as the election of the members oE 
both houses is in odd-number years. 

The holding of a session so shortly after their election for a 
two-year term would not give new members time to get acquainted 
with their duties and plan the session's work as well as by having 
the legislative session at the latter end of their term rather than 
so close to its beginning. 

'rhe odd-year plan would also give the Legislative Council 
sufficient time to develope a legislative program and make their 
·work effective, otherwise the Legislative Council would only have 
a few weeks in which to prepare their legislative program, which 
it is directed to present to the Legislature. 

Better results would be obtained by having 11 administrative 
departments instead of 9 as provided by the Revision; dividing 
the Taxation and Finance Department into three departments; 
adding a department of Banking and Insurance and a Depart­
ment of rraxation to perform these distinct and important func­
tions; the Banking, Insurance,· Building & Loan and Credit 
Union's activities to be put under the control of a separate head 
to administer one of the suggested additional departments; the 
'l,ax Department for the administration and collection of Rail­
road taxes, Inheritance taxes, Utility taxes, Beverage taxes, Gaso­
line taxes, Insurance Company taxes and Corporation taxes and 
numerous minor taxes to be placed under an added administra­
tive department, leaving the Department of Finance to administer 
its present function, purchasing, the care of administering the 
.State buildings at Trenton and engaging quarters for departments 
that cannot be accommodated in the present State buildings. 

It can be questioned whether having the term of the heads of 
the several departments, excepting the head of the I.1av,, Depart­
ment, expire with the Governor's term is advisable. Such a plan 
·would thrust the entire administrative machinery of State Govern­
ment into political consideration, jeopardizing the State's best in­
terest by turning out an efficient department administration be­
cause of politics. Experience has proven that regardless of the 
personal inclinations of a Governor, the pressure of his party 
leaders would be such as to make it probable that he would be 
obliged to name a party man to replace the administrati-ve heacls 
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of the several departments whenever there was a change m the 
political affiliations of the Governor. 

Undoubtedly the plan of segregating State activities into de­
partment heads as provided would entail a substantial additional 
cost in the administration of State affairs, as has proven in the 
States that have adopted this policy. Possibly additional cost would 
be justified if politics were eliminated and greater efficiency were 
accomplished. This, of course, is problematical and one that should 
receive careful analysis and consideration. 

The revision calls for the election to fill the vacancy of a Gov­
ernor who may die or resign during his term in odd-number years 
only, and places the responsibility of Acting Governor during the 
interim with the Commissioner appointed as the head of the De­
partment of Taxation and Finance. Under such a provision it 
could well be that the State Government would be in the hands of 
an official that had never been before the people as a candidate for 
any office for almost the one-half of a gubernatorial term if the 
vacancy occurred in the beginning of an even-number year. It 
would seem most advisable that vacancy in the Governor's office 
should be filled at the first succeeding general election and that 
during the vacancy that the President of the Senate should be 
the Acting Governor the same as provided by the present Constitu­
tion, as at least such a member would have been before the people 
of one county for election and had been endorsed by the Senators 
of the prevailing party as their choice to preside over the S'enate. 

The practice of the Governor nominating the successor to 
elected county officials, such as County Clerk, Register of Deeds, 
Sheriff and Surrogate, who may die or resign during the term for 
which they were elected should be changed and leave this respon­
sibility to the elected Board of Chosen Freeholders, as at least 
some members of the board would be elected at the same election 
that the people of their county elected their county officials. It 
has proven the universal practice for a Governor to appoint one of 
his own party to fill such vacancy, regardless of the political com­
plexion of the county; whereas, if the choice were left with the 
chosen representatives of the people to administer county affairs, 
the choice would be made from among the members of the pre­
vailing party in the county where the vacancy occurs. 

The provision that a Sheriff could succeed himself is good, but 
it woud seem that the Sheriff should have a five-year term rather 
than a three-year term as provided by the Revision, which would 
make the term of the Sheriff the same as other elected county 
officials. 

An exception in the Article regarding lob hying should be made 
for public officials to have access to their representatives in con­
nection with such legislation as effects their distinctive field of 
activity without being classed as lobbyists. 
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Much question has arisen in connection with Article VII­
Finances-and whether many taxes, in whole or in part, which are 
presently dedicated to municipal and county use, would not here­
after be classified as general treasury funds and be subject to 
annual appropriation. It would seem most unjust to disturb the 
present dedication of a portion of the motor vehicle license fees 
and the gasoline tax, which runs to municipalities and counties, as 
so large a portion of both of these revenues are for the use of 
local municipal streets and county roads. A like uncertainty 
would be present as to the five percent inheritance taxes that revert 
to the county where the decedents resided. A qustion likewise 
arises as to the certainty of continuing the dedication of the Second 
Class R. R. taxes, the Railroad Franchise taxes, the Utility Fran­
chise taxes, the Utility Gross Receipts taxes and the Local Bus tax, 
all of which are dedicated by law to the municipalities. There are 
likewise numerous subventions to Pension Funds from Insurance 
taxes that suffer an uncertain status under the provisions of this 
Article, while under the present Constitution the prededication of 
these tax revenues are assured, but under the Proposed Revision 
these dedications all would be called in serious question which 
would disturb the economic stability of county and municipal gov­
ernments throughout the State. 

While the provisions of this Article were evidently directed to 
controlling the income of some of the small professional boards, 
such as Dentists, Doctors, Land Surveyors, Realtors, Beauticians, 
Chiropractors, etc., and placing the funds under more direct State 
control, it certainly would never do to disturb the many substan­
tial and needed funds that have for years been dedicated to the 
counties and municipalities and place them in the uncertainty of 
annual appropriation. 

No change should be made in the present budget period for 
which the State highway budget is at present provided. The whole 
highway program of the State, as well as the counties and munici­
palities, is executed between March and November. To provide a 
budget period that breaks into the middle of the active season for 
these important functions would prove to be uneconomical and 
greatly hinder the best administration for providing highway 
facilities. When the present budget period for highway administra­
tion was fixed as the calendar year, it was done to facilitate the 
operations of the State Highway Department and the administra­
tion of county and municipal highway affairs, which the Proposed 
Revision would divide and makes the State fiscal year the Highway 
Budget year. Under the proposed July to June budget year, it 
would be most difficult to provide an intelligent county or munici­
pal budget for road work, as these budgets are required to be 
adopted not later than February, which have proven most advan­
tageous in connection with the State grants for county or munici­
pal road work. 
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'l1he revision of the administration of justice would seem to 
liave undergone the greatest change. ·while it mjght be well to 
follow the Proposed Revision as it affects the Court of Errors and 
Appeals, the Supreme Court, the Court of Chancer,\' and the Cir­
cuit Court, it would seem quite undesirable to disturb the present 
provisions for appointments for our County Courts-the Courts of 
Common Pleas. By the revision, the Chief Justice of the Supreme 
Court could assign judges from any r)art of the State to serve in 
the individual counties, which would be a possibility most unac­
ceptable to the people of any county. ·while the present Constitu­
tion does not require that an appointee to the County Court bench 
shall be a resident of the county, the practice nevertheless has been 
for all time that such Judges have been selected from residents of 
the County and, while we are revising the Constitution, it would 
seem most advisable that the County Court system be retained, 
and the appointment of the Judges be restricted to residents of the 
County. 

ARTHUR PIERSON 

Trrn A1\rnKDING P1wcEs~ OF THE NEW .JERSEY CONSTITUTION 

By ELY CrrrNOY 

r:L'he amending process of the present New Jerse.'' Constitution 
has come under close scrutiny since the report of the Commission 
on Revision of the New Jersey Constitution ·was published in May 
1942.1 Although the amending article, Article IX, has been fre­
quently and severely criticized, the proposed changes brought forth 
no unanimous approval. A study of the history of past attempts 
to amend the Constitution throws some light upon the workings of 
the present amending procedure and the possible effects of the pro­
posed changes. 

'rl1e amending process must stand or fall as a whole. Each of 
its provisions affeds and is affected by the other provisions, just 
as the whole process conditions and is conditioned by the rest of 
the document. The effects and operation of each clause of the 
amending article becomes clear only in the context of the entire 
amending procedure and the whole Constitution. 

The test for an effective amending· process will be the extent 
to which it has permitted modification of the constitutional frame­
work to meet changing conditions and circumstances. Formal 
amendment is not the only method of constitutional change, but 
other and less formal methods have also not provided satisfactory 
continuous adaptation.. By any pragmatic test, the State Consti­
tution has remained pretty generally resistant to change, and many 

IReport of the Commission on Revision of the New Jersey Constitution on May 
1942. Appointed pursuant to Laws of 1941. Joint Resolution No. 2, Trenton, New 
Jersey. 
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of the difficulties and evils in the State Government can be traced 
directly to the Constitution. 2 

On only four occasions ha ye changes been made in the New 
Jersey Constitution of 1844. In 1875, twenty-eight separate pro­
posals were submitted to and approved by the people; but they 
were mainly restrictive in nature, designed to correct legislative 
abuses rather than to modernize the governmental structure. The 
passage of certain private, local and special laws was forbidden; 
general incorporation acts were prescribed; property was -to be 
assessed for taxation under general laws and by uniform rules; 
and no donation could be made by the State or any municipal cor­
poration to any society, association, or other private group. Minor 
changes which affected the framework of government included the 
establishment of the item veto, the shifting of appointment of the 
Keeper of the State Prison and Common Pleas Judges from the 
Legislature in joint meeting to the Governor, the inclusion of the 
Comptroller as a constitutional officer appointed in joint meeting, 
the change from a per diem to a $500 annual salary for legislators, 
and extension of the terms of Sheriffs and Coroners from one to 
three years. A number of changes were simply matters of style or 
arrangement. 

The fact that the Legislature saw fit to submit these changes as 
twenty-eight separate amendments is a significant legislative inter­
pretation of the constitutional mandate that "if more than one 
amendment be submitted, they shall be submitted in such form 
that the people may vote for or against each amendment separately 
and distinctly." This provision is considered to be one of the 
barriers against use of the amendment method for the purpose of 
general revision. 3 The passage of all twenty-eight separate items 
on the ballot was to a large extent the result of a public reaction 
to an attempt by an organized religious group to defeat the 
amendments "prohibiting the use of public moneys for certain 
purposes, guaranteeing free schools and forbidding special legis­
lation."4 

r.rhe 1897 amendments limited the Governor's power in making 
recess appointments and inserted an anti-gambling provision which 
was partly repealed by the 1939 "horse-racing" amendment. In 
1927 an amendment permitting zoning was adopted, while four 
other proposals were defeated. 

Nineteen proposals have been submitted to the people and re-

2Jbid. See also C. R. Erdman, The New Jersey Constitution: A Barrier to Gov­
ernmental efficiency and Economy, Princeton University Press. 1934 

3 W. F. Dodd The Revision and Amendment of State Constitutions, Johns Hopkins 
Press. Baltimore, 1910, P. 260, n. 

4Erdman, op. cit., PP. 17-19. See also W. E. Sackett, Modern Battles of Trenton, 
Vol. I, Chap. 10, Murphy, Trenton, New Jersey. 1895. The 1875 amendments were 
prepared in 1873 by one of five constitutional commissions which have been created 
from time to time for the purpose of proposing changes in the constitution. For the 
complete proposal of the Commission, see the Senate Journal for 1874. For reports of 
the discussions of the Commission, see the files of the Newark Daily Advertiser between 
July 9 and Nov. 19, 1873. These discussions covered very important proposals never 
submitted to the people. 
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jected. An amendment sponsored by certain special interest groups 
to repeal the prohibition against special legislation, ·was defeated 
in 1890, together with a minor proposal regarding the judiciary.5 

-woman's suffrage in school district elections and a general woman's 
suffrage amendment were voted down in 1897 and 1915. Attempts 
to change the judicial system were defeated in 1903 and 1909. In 
1909 and 1927 proposals for biennial legislative sessions and longer 
legislative terms were also turned down by the voters. The 1909 
prop6sal also provided for single member assembly districts. An 
excess condemnation amendment was also defeated in 1915 and a 
proposal regarding the establishment of water supply and sewage 
districts was rejected by the voters in 1927. 

THE PRESENT VERSUS THE PROPOSED AMENDMENT METHODS 

The present Article IX calls for passage of an amendment by 
two successive legislatures by a majority vote, to be followed by its 
submission to the people at a special election. The Commission pro­
posed passage by a two thirds majority of each house of one Legis­
lature and submission to the people at the next general election. 
The Commission also proposed to remove the ambiguity of the 
"time-lock" clause which provides that "no amendment or amend­
ments shall be submitted to the people ... oftener than once in 
five years" by restricting the limitation to amendments "dealing 
with the same subject matter." 

The number of amendments rejected at the polls would seem 
to indicate that the people are more to be blamed for the failure 
to keep the Constitution abreast of changing conditions than 
any obstacles created by the various parts of the amending pro­
cess. While this charge can not be wholly refuted, it can be pointed 
out that the present procedure does present unnecessary obstacles 
to change. The political lethargy of the people is almost always 
present, and certain clauses aggravate that condition. Each of these 
obstacles will be considered, as well as the proposed two-thirds 
vote requirement which, its opponents claim, would also serve as 
an unnecessarily severe handicap to amendment. 

1. THE SPECIAL E'LECTION REQUIREMENT 

The need for a special constitutional referendum for proposed 
amendments has made popular ratification difficult to procure. A 
comparison of votes cast in constitutional referenda and general 
elections adequately demonstrates this fact. In those years in 
which all the proposals acted upon were adopted, 1875 and 1939, 
the ratio between the total number of votes cast in the special 
election and the total votes in the general election of the same year 
was only .62 and .66. (Most figures taken from New Jersey Legis­
lative Manual for the appopriate years. 1875 popular votes taken 
from Trenton Gazette.) In 1897, when two of three proposals were 

0 See Sackett, op. cit., Vol. I, P. 119. 
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approved and 1927, when one of five was approved, the ratio was 
.52. In 1890, 1903, 1909, and 1915 when all amendments were 
rejected, the ratios were respectively .46, .21, and .87. While the 
1915 elections did see a larger than usual vote on amendments, 
compared to the general election it also saw a smaller than usual 
vote in the general election. The totals given for the general 
elections were in the contests for the State Assembly, except for 
1875. The comparison for that year involves the total vote cast 
in the elections for coroner, which was probably smaller than the 
vote for assemblymen. The difference between the referenda and 
votes cast in national elections would be even more striking. 

"Experience in this State has shown that a majority of the peo­
ple have never participated in a special election, however vital the 
issue may have been," says the 1942 Commission Report, page 28 (p. 
929). Whatever the cause for this condition, its consequences are 
hardly desirable. A small vote gives extra power to organized 
minorities. In the light of this "historical fact" the submission 
of amendments at the general rather than a special election would 
"assure consideration by the largest possible proportion of voters." 
In addition, it "would save the people $700,000 each time 
amendments are submitted," claims the Commission's Report, a 
fact that economy-minded opponents of constitutional change 
might well remember. 

2. THE DOUBLE PASSAGE REQUIREMENT 

rrhe special election provision, however, is the least controver­
sial of the amending provisions. Most of the fire and fury has 
been raised over the suggestion that a two-thirds majority in each 
house replace the required passage by a majority of two successive 
Legislatures. The Commission attacks the double passage of 
amendments and its charge seems to be borne out by the evidence 
available. 

Says the Commission Report, page 28 (p. 929) : 
"The difficulty of sustaining interest in a proposal through 

two Legislatures has caused many needed amendments to fail in 
the past. The old practice apparently was based upon the notion 
that the people could commit their representatives on pending 
constitutional amendments at the time that the second Legislature 
was being elected. This is completely contradictory to modern 
theories of a constituent assembly, as well as obviously impractical 
in the light of the election of only one-third of the S'enators each 
year and of the complex issues upon which legislators would have 
to commit themselves without reference to any given piece of 
legislation. 

The requirement for passage by two Legislatures has prevented 
23 amendments which were passed by one Legislature from ever 
being submitted to the people. Two of these were passed a second 
time by the Senate but could not gain the second Assembly ap-
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proval. As many proposals got no further than one year's passage 
as were submitted to the people. 

These figures, however, do not tell the whole story. The very 
existence of such an obstacle to amendment tends to bring forth 
only the most strongly supported amendments or those whose 
efficacy has been destroyed by changes made in order to secure 
legislative approval. And, as the Commission puts it, "since the 
people are the ultimate sanction for any change in the fundamental 
law, the procedure which precedes their action should, in the 
democratic process, be made as simple as possible." 

In several cases i;t took three years instead of the two nominally 
required for amendments to get through the Legislature and to 
the people. The anti-gambling amendment of 1897 was first in­
troduced in 1895 and passed unanimously in both houses. It was 
passed again unanimously in 1896 and then again in 1897 before 
being submitted to the people. This kind of delay occurred four 
times with amendments subsequently defeated at the polls. 

3. THE "TIME-LOCK" CLAUSE 

The most obvious explanation for this triple passage is con­
nected with the so-called five year "Time-Lock" which the Commis­
sion proposes to simplify. In three of the four cases in which con­
current resolutions containing amendments were passed three 
times, other proposals which appeared first in the second year, 
were also submitted in the referendum. The "Time-Lock" clause, 
although never definitively interpreted, has been held by some to 
prohibit more than one referendum every five years. If an amend­
ment were submitted to the people, it might have held up any 
further submission for five years. In order to include additional 
amendments the special election was postponed for a year to per­
mit the second passage of the new proposals. This explanation in­
dicated the wisdom of the Commission's "Time-Lock" modification. 
Double passage becomes even more of an obstacle to amendment 
when combined with the existing "Time-Lock'' clause. 

This excessively limiting interpretation has been challenged by 
an opinion by Attorney-General Wilentz, submitted upon request 
to the Legislature in March 1941, which held the clause to mean 
what the Commission has explicitly revised it to mean. Even if the 
courts were to agree upon this interpretation, "the clause still re­
mains as a limitation of more or less uncertain severity on the 
right of the people to 'alter or reform' the Constitution."0 

4. THE POSSIBLE EFFECT OF THE TWO-THIRDS VOTE REQUIREMENT 

The substitution of the two-thirds majority for the two years 
passage has been supported as simplifying amending procedure; 
it has been attacked as setting up one almost nnsnrmonntable diffi-

6J. Bebout and J. Kass, "Status of Constitutional Conventions in New Jersey," 
University of Newark Law Review, III :2 :146 at 164 (Summer, 1938). 
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culty for another. The Commission proposed the two-thirds re­
quirement "in order to guard against thoughtless submission of an 
execessive number of amendments.'' 

The possible effects of the two-thirds rule is closely tied up 
with the makeup of the Legislature, particularly the Senate. Even 
in the Constitutional Convention of 1844, the two were linked in 
the debates when one of the members "said that he would not 
object to a two-thirds vote of the Legislature on amendments if he 
were sure that the upper house would be established on the basis 
of population.m Proposals for a Constitutional Convention to re­
vise the document have been constantly defeated because of the 
strangle-hold exercised by Senators from the smaller, less densely 
populated counties who control the upper house. Such a condi­
tion throws the burden of change upon an amending process which 
has not proved equal to the task. 

The proposed two-thirds provision requires passage by "two­
thirds of the members elected to each of the two houses." rrhis 
would require approval by 40 members of the Assembly and 14 
of the 21 Senators, if the present size of the Legislature were 
maintained. 

If there had been a two-thirds rule, to what extent might past 
amendments have been further prevented? The 1875 proposals all 
received a two-thirds vote in both houses on first passage in 1874. 
Second passage was achieved by the necessary two-thirds of the 
total membership of the Senate on all votes taken, but on only 
six of twenty-nine ballots in the Assembly. In all cases, however, 
there were enough non-votes to make a two-thirds majority still 
a possibility. Presumably, these amendments would have been 
submitted if the proposed single passage by two-thirds vote had 
been in effect. But it must not be forgotten that action in either 
the first or the second Legislature which passes on an amendment 
is conditioned by the past or prospective action of the other. Con­
sequently, dogmatic conclusions cannot be drawn from these 
figures. 

The successful 1897 amendments were passed in all cases by 
at least two-thirds of each house. The zoning amendment of 1927 
might have been defeated both on first and second passage. In 
1926 it was one vote short of the necessary forty votes in the As­
sembly and in 1927 it secured only eleven votes, three short of 
the required 14, in the Senate. In both cases, no votes were cast 
in opposition and if necessary the extra votes might have been 
secured from those not voting. It might be, however, that not 
voting simply represented silent disapproval and that a two-thirds 
affirmative vote could not have been mustered. 

The 1939 "horse racing" amendment would probably not have 
been submitted to the people if a two-thirds majority had been 

7J, Bebout and J. Kass, "How Can New Jersey Get a New Constitution," University 
of Newark Law Review, VI:l:II (March 1941). 
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necessary, rather than double passage. The possible effect of the 
two-thirds requirement in this case is somewhat obscured by the 
workings of the double passage clause. The strong opposition to 
the proposal did not appear until it came up for second passage, 
when it was passed by only 33-25 in the Assembly and 11-6 in 
the Senate, in both cases less than two-thirds. It did not receive 
a two-thirds majority in the Senate on first passage either. In 
both years however, it might have received a majority of four­
teen votes in the Senate if all members had voted. 

Of all the amendments rejected by the people, eight might 
never have been submitted to them if a two-thirds vote had been 
required. However, in all cases, the number of votes not cast still 
left open the possibility of submission. Five of the eight amend­
ments did not get two-thirds approval from one house on first 
passage, two did not get two-thirds approval from either house on 
first passage, but these seven did receive a two-thirds majority in 
both houses the second year. One of these eight received a two­
thirds vote from neither house on first passage and a two-thirds 
approval from only one branch of the Legislature the following 
year. 

Fourteen of the twenty-three amendments which were passed 
only once and then forgotten by the following Legislature did 
not receive a two-thirds majority in either one or both houses. 
Again however, if all legislators had voted, there still existed a 
possibility that a two-thirds majority might have been gained by 
all of these proposals. 

It is difficult to draw any accurate conclusion regarding the 
two-thirds proposal from this material. On the face of the record, 
a high proportion of those amendments which had any success at 
all in the Legislature might not have been approved if forty 
Assembly and fourteen Senate votes had been necessary. The ex­
planation for the number of uncast votes would probably throw 
some light upon the possible effects of this provision. The very 
number of amendments passed with very little open opposition 
suggests that most of the determination regarding passage of any 
particular proposal is a "cloak room" process. This is known to 
be the case with ordinary legislation in New Jersey. 

CONCLUSION 

Certain conclusions may then be drawn about the amending 
process as a whole. Special elections are clearly undesirable. The 
"'l1ime-Lock" clarification removes an unnecessary constitutional 
ambiguity and a possible check upon amendments. The require­
ment of passage by two consecutive Legislatures hamstrings the 
amending process. 

The proposed two-thirds requirement seems to have little justi­
fication other than the Commission's desire to prevent "thought­
less submission" of amendments. The evidence would seem to in-
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dicate that the number of votes cast has little to do with the 
earnestness and thoroughness with which amendments are con­
sidered by the Legislature. If an opposition vote indicates 
"thoughtful" consideration of a proposal, then comparatively few 
amendments received it. If the number of legislators not voting 
indicates the lack of "thoughtful" consideration, then a good many 
amendments lacked it. 

It seems unfortunate that the Commission committed itself to 
a proposal with such an insubstantial basis in fact. Surrounding 
the amending process with certain procedural safeguards,8 such as 
compulsory public hearings, could probably achieve the desired 
thoughtful consideration without sacrificing constitutional flexi­
bility. 

The two-thirds requirement is the only procedural safeguard, 
against thoughtless submission of amendments, suggested by the 
Commission. Its operation might cripple formal constitutional 
change; but eliminating it without providing a substitute would 
leave that part of the amending process antecedent to publication 
of proposals prior to the referendum even less protected than ordi­
nary legislation, which is at least subject to delay by the suspen­
sive veto of the Governor. Two-thirds approval however provides 
no guarantee that "thoughtless submission" will be prevented. The 
establishment of more effective procedural safeguards would not 
only prevent possible rigor mortis of the amending process but 
would more successfully achieve the goals aimed at with the two­
thirds requirement. 

September 8, 1942. 
My dear Senator S'chroeder: 

Forty years ago it was my privilege to be the Attorney­
General of New Jersey. It so happens that I am the only living 
person who has occupied that office except the present incumbent. 
My activities in the intervening period have been along other lines, 
but have been of such a character that I have kept in touch with 
the machinery of the State government generally speaking, and its 
judiciary system in particular. Throughout all this period of time 
I have been strongly of the opinion that the judiciary system of 
this State is archaic, cumbersome and unsound in principle. It 
certainly has not kept pace with modern systems, such as the 
federal system or that of other states, as for example New York. 

I do not propose to go into the matter in detail but to state my 
views thus generally. I have made a very careful examination 
of the proposed constitution recommended by the State Constitu­
tional Commission and now before your committee for hearings. 
·while here and there there may be certain details in it that are 

ssee in this connection the statement made by Spencer Miller Jr., on August 26, 
1942 before the Joint Legislative Committee which held hearings on the proposed new 
constitution. 
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not thoroughly satisfactory, upon the whole I consider it a well­
reasoned and highly satisfactory plan and one that will prove to 
be a great benefit to the state, not only so far as changes in the 
judiciary system are therein recommended but also as to other 
matters such as the change in term and time of election of the 
Governor and the members of the Senate and House of Assem­
bly, and the adoption of the principle of biennial sessions. 

I hope your committee will see its way clear to recommend 
it favorably to the Legislature and that the Legislature will enact 
such legislation as will bring the matter before the voters of the 
state for ultimate decision. One important matter is omitted from 
the draft and that is the question of some change in the method 
of taxation so as to relieve the unjust burden now cast upon real 
estate, but that important question can I think with propriety 
await a more convenient day and later on be covered by a specific 
amendment in the practical and more c01wenient way provided by 
the proposed new constitution for the considerations of amend­
ments. 

Very truly yours, 

THOMAS N. MCCARTER. 

Honorable Lloyd L. Schroeder, 
Chairman, Joint Legislature Committee 

On Proposed Constitutional Changes, 
210 Main St., Hackensack, N .. J. 

To the Chairman and Members of the Joint Legislative Com­
mittee appointed pursuant to Senate Concurrent Resolution 
No. 19: 

The. New Jersey Veterans' Legislative Committee, consisting 
of representatives of the Veterans of Foreign Wars of the United 
States., Department of New Jersey, the Spanish War Veterans, 
Department of New Jersey, the Disabled American Veterans, De­
partment of New Jersey, and the Civil Service Employees Asso­
ciation of the State of New Jersey, hereby make the following 
proposals to your Comrnittee; namely, that in any amendment or 
revision of the New Jersey Constitution there be included appro­
priate provisions 

1. To establish a separate Department of Civil Service; 
2. To specify and protect preferences i1{ appointments and pro­

motions in the public service for veterans including all soldiers, 
sailors and marines and all members of the Women's Army Auxi-
11arr Corps, the ·women's Reserve of the Naval Resene and any 
similar organization. including nurses, authorized by the United 
States to serve with the Army or Navy; and 
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3. To protect all pension and retirement funds for persons m 
the public service. 

Respectfully submitted, 
JOHN w. BILL 

Chairman of the above named 
Committee. 

Merchantville, N. J., September 17 

Joint Legislative Committee on Hearing of the Revision of the 
Constitution 

State House, Trenton, N. J. 

The State Board of the N e1v .Jersey DiYision of the American 
Association of University Women wishes to go on record as favor­
ing the revision of the Constitution of New Jersey. Our Associa­
tion is an education organization with over 3500 college graduates 
in its membership. 

\VILLA CARLANDER (MRs. OswAw R. CARLANDER,) 

President. 

I am in favor of and hope for a Revision of the State Constitu­
tion being submitted for ratification. 

DOROTHY c. MILLS. 

I believe that a Revision of the State Constitution be submitted 
for ratification, in order that the people may be given an oppor­
tunity to be heard. 

Sincerely, 
MARIAN PECK. 

To the Committee of the Legislature on proposals for revising 
New Jersey's Cons ti tu ti on. 

I wish to make a suggestion and a plea, that the State of New 
Jersey stops taxing the poor on non-income property, and from 
which the owner derives no personal benefit. 

MRS. 0. H. HUBBARD, 

19 Van Deventer Ave., 
Princeton, N. J. 
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.Joint h>.gii•dative Committee· 

As a regular voter in the Fourth District of Ridgewood I urge 
that the referendum "Shall a revision of the State Constitution 
be submitted for ratification" be placed on the November ballot. 

Sincerely, 
Oct. 4, 1942 . EMMA G. FOYE (MRS. A.B.) 

• Joint Legislative Committee 
State House, Trenton, N. J. 

The Roseland ·womans Club concur that a revision of the State 
Constitution be submitted for ratification, be placed on the No­
vember ballot. 

Oct. 4, 1942. 
(lYIRS. A. L.) EMMA F. AXTELI., 

Legislative Ch. 

Joint Legislative Committee: 
The members of the Livingston ·womens' Club urge that the 

referendum "Shall a revision of the State Constitution be sub­
mitted for ratification'?" be placed on the November ballot, in order 
that the people may be given an opportunity to be heard. 

Very truly yours, 

MRS. J. KENNETH FELTER, 

Chairman, Legislation and Citizenship, 
Livingston \Vomens' Club. 

Honorable Lloyd Schroeder 
Chairman, Legislative Hearing 
Committee on Constitutional Revision 
New Jersey Senate 
Trenton, New Jersey 

Dear Senator Schroeder : 

July 6, 1942 

I should like to file with your committee the enclosed two-sen­
tence statement which bears the signature of approximately two 
hundred New Jersey lawyers. 

The declaration was formulated and circulated for only four 
days at a time prior to June 15th, 1942, when it was thought that 
the Legislature might not act upon, or might even reject the pro­
posals by the Commission on Revision of the New Jersey Con­
stitution. 

However, when it was announced that the Legislature had 
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wisely agreed upon the holding of hearings, the circulation was 
halted. It was felt, the point of the declaration had been accom­
plished without the necessity of its presentation. 

While the gist of the statement may now be academic in some 
respects, the fact still stands that lawyers and bar association 
members are not arrayed as a class against wholesome change. 

It was felt your committee should be aware of this, and make 
use of the sentiment expressed in answer to any who would have 
yon believe otherwise. 

Sincerely yours, 

HERZEL H. E. PLAINE 

'l1he undersigned, lawyers of New Jersey, publicly decry the 
action of the State Bar Association May 23, 1942 in rejecting, with­
out deliberation or temperate consideration of the merits, the pro­
posal to the Legislature by the Commission on Revision of the 
New Jersey Constitution. In the light of the pressing need for 
constitutional revision, we submit that the report of the commis­
sion requires full and immediate consideration by the Legsila­
ture and the people of New Jersey. 

Name 

Eugene C. Gerhart 
C. W. Fairlie 
F. E. Ehlers 
Ernest C. Lum 
Charles B. Niebling 
Vincent P. Biunno 
Joseph J. Biunno 
Ralph E. Lum 
Eleanor L. Zoob 
John S. Foster 
Itichard Lum 
Ralph E. Lum, Jr. 
Alan W. Carrick 
Charles LaC. Hoff 
I~ichard E. Britton 
William H. Jobes 
Robert L. Perkins 
J. Alfred Guest 
Charles H. Evans 
Walter S. Lindsley 
Kenneth B. Hixson 
Harry H. Edel 
James M. Joyce 
Job H. Lippincott, Jr. 
Frank A. W eidlrnecht 

Address 

605 Broad St., Newark 
605 Broad St., Newark 
605 Broad St., Newark 
605 Broad St., Newark 
605 Broad St., Newark 
605 Broad St., Newark 
605 Broad St., Newark 
605 Broad St., Newark 
605 Broad St., Newark 
605 Broad St., Newark 
605 Broad St., Newark 
605 Broad St., Newark 
763 Broad St., Newark 
346 Franklin Place, Plainfield 
113 Lincoln Ave., Cranford 
99 Harthorne Ave., Nutley 
Essex Fells 
Bernardsville 
763 Broad St., Newark 
763 Broad St., Newark 
24 Carlton Terr., Rutherford 
20 Fairfax Terr., Chatham 
403 Stegman Pkwy, Jersey City 
29 Greenwood Ave., Chatham 
701 High St., Cranford 
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Nanie 

Howard K. Stokes 
Arthur E. Schmauder 
James C. l\fa1one,v 
Lester Pach 
F. P. Showalter 
George Mark 

Gobin Stair 
Arthur C. Ro1ler 
Harry G. Walters 
Herbert R. Angen 
Daniel C recca, Jr. 
,Jacob Hagenbuch 
Phil1ips M. Goodwin 
Wil1iam J. Kenny 
Daniel Zimany 
I. B. ·wenger, Jr. 
John H. Matthews 
B. F. Gillespie 
\Varre11 F. Conrad 
,J. A. Amerman 
D. -w. Hnghes 
,John D. Pi sch beck 
Herbert G. Rohn 
Glenn K. Carver 
Dona1d B. Munsick 
David E. Marshall 
William C. Ma1oid 
Everett T. Findley 
Ernest Eagles 
Alfred C. C1app 
Cl areucc E. Kremer 
Ifoward Isherwood 
Lcs1ie I1. Vanderbilt 
,Joseph Vo1pe, Jr. 
\Vi1 liam A. Consodine 
Vincent P. Torppey 
.Alexauder ·w augh 
Engeue F. Hoffmann 
Nicholas Co11over English 
IIerzel H. E. Plaine 
.Toseph Harrison 
,Jerome C. Eisenberg 
Israel Spicer 
Frank Van Arsdale, .Jr. 
Frank Benjamin 

Address 

Allenhurst 
Short Hills 
27 Craig Place, Cranford 
25 Yale St., Maplewood 
25 Garthwaite rrer., Maplewood 
763 Broad St., Newark 
Res. 38 Overbrook Ave., Belleville 
119 Green Village Rd., Madison 
10 Fernwood Rd., Maplewood 
37 Milburn Ave., Maplewood 
763 Broad St., Newark 
38 Berkley Ave., Newark 
50 Bellair Place, Newark 
209 Forest Ave., Glen Ridge 
140 Rosewell Ave., Newark 
136 So. 21st St., Irvington 
708 High St., Newark 
184 S. Ridgewood Rd., S. Orange 
1 Madison St., Glen Ridge 
763 Broad St., Newark 
201 Essex Ave., Bloomfield 
77 Claremont Ave., l\faplewoocl 
40 Morse Ave., Bloomfield 
81 \Voodbine Ave., Newark 
28 So. Crescent, Maplewood 
42 Oakview Ave., Maplewood 
155 Carteret St., Glen Ridge 
763 Broad St., Newark 
233 No. 7th St., Newark 
415 Fairview Ave., Orange 
744 Broad St., Newark 
744 Broad St., Newark 
7 44 Broad St., Newark 
744 Broad St., Newark 
7 44 Broad St., Newark 
744 Broad St., Newark 
744 Broad St., Newark 
7 44 Broad St., Newark 
744 Broad St., Newark 
13 Commerce St., Newark 
9 Clinton St., Newark 
9 Clinton St., Newark 
744 Broad St., Newark 
7 44 Broad St., Newark 
744 Broad St., Newark 
744 Broad St., Newark 
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Narne 

Milton Stern 
Ellis A. Hahn 
Victor H. Milstein 
Joseph lVL Jacobs 
Franklin W. ICielb 
Jacob Greenman 
Arthur E. Dienst 
Samuel I. Kahn 
Harry Fielo 
Mil ton R. Kon vi tz 
Edward Gaulkin 
Milton Bruck 
Carl Bruck 
John H. Pursel 
James N. Butler 
Lee F. Washington 
Walter E. Beyer 
Charles Rmrmcr Moore 
David C. Salmon 
Dudley M. Day 
Louis S. Freeman 
Eugene F. Hillery 
Louis B. LeDuc 
Mary Jane Carter 
Herbert G. Dubois 
Ralph W. Westcott 
.James A. Curtis 
Louis Kaul 
Sol L. Kesselman 
William S. Gurkin 
William J antausch 
Philip Insabella 
Joseph W. Jantausch 
Ruth Johnson 
Julius Bruchner 
William F. Murphy 
E. Manuel Fox 
Philip Weinstein 
Howard S. Dodd 
Ernest F. Keer 
,John A. Booth 
Lester E. Mahr 
Charles J. Molloy 
C. Russell Kram~r 
A. Warren Littm '111 

Joseph G. Lyons 

Address 

744 Broad St., Newark 
17 Academy St., Newark 
F1ort Jackson, S. C. 
744 Broad St., Newark 
744 Broad St., Newark 
671 Broad St., Newark 
850 Broad St., Newark 
1060 Broad St., Newark 
972 Broad St., Newark 
744 Broad St., Newark 
60 Park Place, Newark 
60 Park Place, Newark 
60 Park Place, Newark 
Phillipsburg, N. J. 
1421 Atlantic Ave., Atlantic City 
1516 Atlantic Ave., Atlantic City 
1421 Atlantic Ave., Atlantic City 
1421 Atlantic Ave., Atlantic City 
Morristown 
l\forristown 
·wharton, N. ~T. 

Boonton, N. J. 
Camden 
Camden 
Camden 
Camden 
381 New St., Newark 
361 Madison Ave., Newark 
60 Park Place, Newark 
301 Clinton Ave., Newark 
45 Lehigh Ave., Newark 
37 Oakland Terr., Newark 
24 Commerce St., Newark 
29 So. Munn Ave., East Orange 
790 Broad St., Newark 
228 Washington Ave., Rel]eville 
175 Mapes Ave., Newark 
24 Branford Place, Newark 
Montclair 
Montclair 
Montclair 
744 Broad St., Newark 
744 Broad St., Newark 
744 Broad St., Newark 
744 Broad St., Newark 
7 44 Broad St., Newark 
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Nmne 

George B. Bailey 
A. L. Padula 
Alfred J. Peer 
William E. Holmwood 
Joseph M. Degnan 
Victor R. King 
Alfred J. McDowc>ll 
George W. Allgair 
Arthur B. Smith 
Francis L. Bergen 
Ben J3"1. Schwartz 
Julius B. Cohen 
Arthur I. lfobinson 
Patrick J. Malone 
Michael N. Chanalis 
George H. Haines 
Joseph D. Lin tott 
Leo Hosenblum 
Harry Perkel 
l\/Iurray Greiman 
Frank J. Bello 
Raymond Chasan 
Maurice Brigadier 
Jacob J. Levey 
Samuel L. Ackerman 
Abraham Lightdale 
Irving Eisenberg 
Maurice J. Frager 
A. S. Freedman 
Abe A. Schultz 
]'rank J. Reppucci, Jr. 
James F. Murray 
Max A. Boxer 
Jesse Moskowitz 
Joseph Fitzpatrick 
Abraham Levine 
John Tumulty 
Paul T. Huckin 
Walter C. Seufert 
LeRoy B. Huckin 
Worrall F. Mountain, Jr. 
David Goldstein 
William N ovogrod 
Edward F. Slott 
Earle Ogden Bennett 
Abraham R. Klitzman 

Address 

744 Broad St., Newark 
744 Broad St., Newark 
744 Broad St., Newark 
9 Clinton St., Newark 
11 Clinton St., Newark 
18 Hamilton St., Bound Brook 
12 Maple St., Somerville 
23 Maple St., Somerville 
12 Maple St., Somerville 
50 W. Main St., Somerville 
18 Hamilton St., Bound Brook 
16 Hamilton St., Bound Brook 
30 Maiden Lane, Bound Brook 
9 Clinton St., Newark 
9 Clinton St., Newark 
9 Clinton St., Newark 
9 Clinton St., Newark 
880 Bergen Ave., Jersey City 
880 Bergen Ave., Jersey City 
880 Bergen Ave., Jersey City 
1 Montgomery St., Jersey City 
26 Journal Square, Jersey City 
26 Journal Square, Jersey City 
591 Summit Ave., J erseyCity 
880 Bergen Ave., Jersey City 
921 Bergen Ave., Jersey City 
921 Bergen Ave., Jersey City 
880 Bergen Ave., Jersey City 
2920 Boulevard, Jersey City 
880 Bergen Ave., Jersey City 
591 Summit Ave., Jersey City 
880 Bergen Ave., Jersey City 
6119 Bergenline Ave., W. N. Y. 
200 Newark Ave., Jersey City 
921 Bergen Ave., Jersey City 
905 Bergen Ave., Jersey City 
921 Bergen Ave., Jersey City 
1 Engle St., Englewood 
1 Engle St., Englewood 
1 Engle St., Englewood 
Morristown 
Electric Bldg., 
Electric Bldg., 
Electric Bldg., 
Electric Bldg., 
Electric Bldg., 

Asbury 
Asbury 
Asbury 
Asbury 
Asbury 

Park 
Park 
Park 
Park 
Park 
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Name 

Walter Fox 
Philip Newman 
Peter Cooper 
Loren C. Lewis 
Charles Frankel 
Leonard Widman 
Louis I. Tumen 
David H. Davis 
Jonas Tumen 

Address 

Asbury Pk Natl Bk, Asbury Pk. 
Professional Bldg., Asbury Pk. 
Asbury Park 
Asbury Park 
Kinmonth Bldg., Asbury Park 
407 Emory St., Asbury Park 
Electric Bldg., Asbury Park 
Electric Bldg.~ Asbury Park 
Electric Bldg., Asbury Park 



REPORT 

of the 

J OIN'r LEGISLATIVE COl\Il\IITTEE constituted under Senate Concur­
rent Resolution No. 19, entitled "A Concurrent Resolution 
creating a joint legislative committee to ascertain the senti­
ment of the people of the State as to the various proposals and 
recommendations for change in the New Jersey Constitution 
made by the Commission on Revision of the New Jersey Con­
stitution and to report thereon to the Legislature," adopted 
June fifteenth, one thousand nine hundred and forty-hvo. 

To the Senate and General Assembly of the State of New Jersey: 
'l1he Joint Legislative Committee constituted under Senate 

Concurrent Resolution No. 19, adopted June fifteenth, one 
thousand nine hundred and forty-two, submits the following 
report: 

Under Senate Concurrent Resolution No. 19, the Report of 
the Commission on Revision of the New Jersey Constitution, con­
stituted under Joint Resolution No. 2, approved November 
eighteenth, one thousand nine hundred and forty-one, was referred 
to this committee and it was made the duty of this committee "to 
hold public hearings to ascertain the sentiment of the people of 
the State as to the various proposals and recommendations made 
by said commission in its report and to ascertain also the sentiment 
of the people of the State as to whether or not they desire the 
fundamental law of the State to be changed." 

Public hearings have been held by the committee throughout 
the summer in the Assembly Chamber at Trenton, New .Jersey, 
and much valuable testimony has been received in favor of, in 
opposition to, and suggesting modifications of, the various pro­
posals made in the Report of the Commission on Revision of the 
New Jersey Constitution. 

In the course of the public hearings it has been suggested to 
the committee that the committee recommend to the Legislature 
that, by the enactment of appropriate legislation, a question 
should be framed and placed upon the ballot to be used at the 
1942 general election to ascertain whether or not the people desire 
the 1943 Legislature to formulate a R.evised Constitution and to 
submit the same to the people at the general election to be held 
in the year 1943. 

At the public hearings it became evident that the questions as 
to what changes should be made in the present Constitution and the 
question as to whether or not these changes should be determined 
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upon and submitted to the people during the present crisis are 
of highly controversial character. 

In determining whether or not the sentiment of the people is 
in favor of making changes in the present Constitution at the 
present time or in the near future, it is necessary for the com­
mittee to take into consideration the fact that we are now a nation 
at war; that many thousands of our citizens and voters are now 
serving in the armed forces of the United States; and that the 
State as a whole is engaged in an "all out" war effort. 

It is estimated that upwards of two hundred and fifty thousand 
citizens of the State will be serving in the armed forces of the 
United States on the date of the 1942 general election and it is 
apparent that a large number of these will be unable to express 
their opinions upon any questions then submitted and to particjpate 
in the election and vote upon them. 

It is estimated further, that if the war continues, perhaps one­
third of the voters of the State will be so engaged, at the time 
of the 1943 general election, many of whom likewise will be denied 
opportunity for expression of opinion and voting upon a revised 
Constitution, if it should be submitted at that time. 

Because of the absence of voters serving in the armed forces 
of the United States and the lack of interest in elections in war­
times, as shown by the small vote cast in the last primary election, 
the submission of the question suggested, at the 1942 general elec­
tion, and the submission of a proposed revised Constitution at the 
1943 general election, might "\vell result in the adoption by a 
minority of the voters of the State of a Constitution which would 
not be agreeable to the majority of the voters. 

The committee is of the opinion also that the submission to the 
people, during wartimes, of such controversial questions as are 
involved in changing the State Constitution will detract from the 
"all out'' war effort of the State and cause disunity among its 
citizens at a time when unity of thought and purpose is essential. 

The committee therefore recommends that no further action 
for change in the New Jersey State Constitution be taken until 
after the termination of the present war. 

September 28, 1942. 

LLOYD L. SCHROEDER, Chairman, 
EDWARD J. O'MARA, 

JOHN M. SUMMERILL JR., 

H. RIVINGTON PYNE, 

VINCENT S. HANEMAN, 

MILDRED A. PREEN. 



MINORITY REPORT 
of 

MANFIELD G. AMLIOKE 

One of the members of the Joint Legislative Committee 
constituted under Senate Concurrent Resolution 

No. 19, adopted June 15, 1942. 

To the Senate and General Assenibly of the State of New Jersey: 

The following minority report is submitted by Manfield G. 
Amlicke, one of the members of the Joint Legislative Committee 
constituted under Senate Concurrent Resolution No. 19, adopted 
June fifteenth, one thousand nine hundred and forty-two, entitled 
'~A Concurrent Resolution creating a joint legislative committee 
to ascertain the sentiment of the people of the State as to the 
various proposals and recommendations for change in the New 
Jersey Constitution made by the Commission on Revision of the 
New Jersey Constitution and to report thereon to the Legislature." 

Under Senate Concurrent Resolution No. 19, the Report of 
the Commission on Hevision of the New Jersey Constitution, con­
stituted under Joint Resolution No. 2, approved November eigh­
teenth, one thousand nine hundred and forty-one, was referred 
to this committee and it ·was made the duty of this committee "to 
hold public hearings to ascertain the sentiment of the people of 
the State as to the various proposals and recommendations made 
by said commission in its report and to ascertain also the senti­
ment of the people of the State as to whether or not they desire 
the fundamental law of the State to be changed." 

Public hearings have been held by the committee throughout 
the summer in the Assembly Chamber at Trenton, New Jersey. 
It was there strongly urged upon the committee that a question 
should be framed and placed upon the ballot at the ensuing 
general election to ascertain whether or not the people desire the 
1943 Legislature to formulate a revised Constitution and to sub­
mit the same to the people at the general election to be held in 
the year 1943. 

These hearings disclosed that there was a strong sentiment 
among the people for certain changes in our basic law. There 
was opposition to some of the specific proposals and recommAnda­
tions made by the commission. These objections can be considered 
and met by the 1943 Legislature if the people should &sk them 
to act. 

During the hearings there were many speakers who feJt that 
some changes should be made but that such changes shonl,1 not 
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be effected during the present war emergency. They argued that 
those men and women who are in our armed services should not 
be precluded from voting on such changes. In view of the fact 
that those who remain to vote are the mothers and fathers, 
brothers and sisters, relatives and friends, of those men and 
women who are now and will later be in the armed services of 
this country, it is my considered thought that it is only fitting 
for them to say, at the next general election, whether or not the 
1943 Legislature should submit a revised Constitution. They cer­
tainly have the welfare of those men and women at heart. If they 
feel that such action should not be taken at the present time 
and that we should wait until those men and women return, they 
will vote emphatically "No!" If, on the other hand, they should 
feel that our fundamental law should be changed to make it more 
efficient and to provide for the future well-being of the returning 
veterans, so that these returning veterans can get the help and 
assistance which they will most certainly require, they will vote 
"YES." 

The commission has given much of its talents and time to 
prepare a proposed revision. The legislative committee patiently 
heard arguments for and against a change. I feel that their efforts 
should not be dissipated. The people of this State are the Govern­
ment and can make changes in the fundamental law of the 
State through the orderly processes of the ballot. It is for them 
to say how they wish to be governed. 

It is my conviction, therefore, that the question proposed 
should be submitted, and that such submission will clearly indi­
cate to the members of the present Legislature whether the 1943 
Legislature should prepare a revis.ed Constitution or whether it 
should wait until the war emergency is over. 

September 28, 1942. 
MANFIELD G. AMLICKE. 



MINORITY REPORT 
of 

DOMINIC A. CAVICCHIA 

~\I ember of the Joint Legislative Committee constituted under 

Senate Concurrent Resolution No. 19, adopted June 15, 1942. 

Submitted to the Senate and General Assembly Sept. 28, 1942. 

To the Senate and General Assembly of the State of New Jersey: 

Pursuant to Senate Concurrent Resolution No. 19, adopted 
.June 15, 1942, a joint legislative committee consisting of four 
members of the Senate and four members of the General Assembly 
was appointed by the President and Speaker of the respective 
Houses. I was among the four appointed by the Speaker. 

The joint committee was charged with the duty of holding 
public hearings "to ascertain the sentiment of the people of the 
State as to the various proposals and recommendations" of the 
Commission on Revision of the New Jersey Constitution, made 
in its report submitted to the Governor, the Legislature, and the 
People of New Jersey in May, 1942; and "to ascertain, also, the 
sentiment of the people of the State as to whether or not they 
clesire the fundamental law of the State to be changed." 

The joint committee was directed, in the resolution under which 
it was created, "to keep a record of its hearings and proceedings" 
ai1d to "report to the Legislature the result thereof to the end 
that the Legislature may be informed of the public sentiment of 
the State as to the various proposals for changes in the funda­
mental Jaw of the State made in said report of said Commission 
and in the course of said hearings." 

'The time spent by the joint committee in holding hearings, 
and in giving consideration to the testimony and to the briefs 
and memoranda additionally submitted, covered a period of three 
months. 

The record of the proceedings is unusual and impressive. It is 
worthy of official preservation as a State archive that will invite 
ready reference by all citizens in their consideration of the solemn 
and momentous purpose towards which the proceedings were 
directed. 

The suggestion has been made that because the hearings were 
held only in the State Capitol, they were not illustrative of wide­
spread public opinon. To this I reply, however, that the hearings 
were conducted according to traditional legislative practice, that 
they were well publicized in advance of each date upon which 
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they were held, that all citizens were given an opportunity either 
to be heard or to submit written statements at any time, and that 
in most instances those who testified orally or in writing repre­
sented large groups of people throughout the State. 

The record clearly shows that there was considerable favorable 
comment on the Revision Commission's proposals generally, and 
on the Commission's draft of a revised Constitution particularly. 
In all fairness, however, it must also be said that there was much 
sentiment for modification of several of the articles in the Com­
mission's document. But it is also true that in many instances 
those who spoke for modification expressed themselves as satisfied 
that, at all events, the Commission's revised instrument of govern­
ment was preferable to our present Constitution. 

It is difficult to escape the conclusion that the joint committee's 
proceedings were productive of a fair cross-section of public 
opinion in this State on the question of constitutional revision. 
rrhe record clearly shows a preponderance of public feeling for 
a revised Constitution framed according to twentieth century 
standards of State government. 

In the course of the hearings, attacks were made upon the 
"legality" of the procedure recommended by the Revision Com­
mission for effecting constitutional revision, and upon the time­
liness of any revision while the country is at war. 

These are the two features before the committee which are 
presently important in a consideration of this question. It is to a 
treatment of these points that I shall confine the details of this 
report. 

I. ON PROCEDURE 

In principle, the procedure recommended by the Revision 
Commission is: That the people be given the opportunity to direct 
the Legislature to draft a revised Constitution, and that following 
such a popular mandate, the Legislature's document be submitted 
for adoption or rejection by the people. 

What is really a simple fundamental problem treating with 
the making of a State Constitution-whether original or revised­
has been made complicated and involved over the years by the 
ingenious arguments of lawyers, scholars and statesmen. There is 
more than a suspicion that many who have sought by legalistic 
and complex reasoning to show a distinction between the power 
underlying the original formation of a State constitution, on the 
one hand, and that controlling subsequent revision, on the other 
hand, have suited their contentions to preconceived notions or 
conclusions. That these complexities have in turn served to con­
fuse those who were innocent of ulterior motives in their presenta­
tions, but who were guilty of further intricacies of argument in 
order to overcome the weight of authorities cited for the opposite 
view, may account for the labyrinth of involved technicalities 
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which has led only to pub lie bewilderment rather than to general 
enljghtenment. 

rrhis fact alone should make all men of sound judgment 
ponder. When the sovereignty of a free people must be extricated 
from a maze of conflicting legalisms in order to give it expres­
sion, something must be wrong. The sooner this simple truth is 
recognized, the sooner will this controversy be resolved upon the 
same simple philosophy of free government that inspired the 
statesmen of 1776. 

It is absurd to believe that there should apply to subsequent 
revision a philosophy different from that applicable to the forma­
tion of a State Constitution in the first instance. The Declaration 
of Independence is still the Bible for the people's inherent political 
power in the United States, and the United States Constitution 
is still the supreme law of the land. 

It may be recalled that as a member of the Committee on 
Resolutions of the 1941 New Jersey Republican State Convention, 
I filed a minority report dealing with the subject of constitutional 
revision. In that report I said in part: 

"Our own 1844 Constitution enunciates not only the 
cardinal rule that 'all political power is inherent in the 
people,' but also its corollary that 'government is instituted 
for the protection, security, and benefit of the people, and 
they have the right at all times to alter or reform the same, 
whenever the public good may require it.' This was not 
an original declaration; it twas a restatement of what was 
contained in the Declaration of Independe11ce proclaimed at 
Philadelphia nearly seventy years earlier. 

If the people of New Jersey have lost the power to 
change their basic government in the interest of the com­
mon good, then it can no longer be true that, as Jefferson 
wrote in 1776, 'governments are instituted among men, de­
riving their just powers from the consent of the governed; 
that whenever any form of government becomes destructive 
of these ends, it is the right of the people to alter or abolish 
it, and to institute a new government, laying its foundation 
on such principles, and organizing its powers in such form, 
as to them shall seem most likely to effect their safety and 
happiness'.'' 

The Federal Constitution itself, adopted in 1789, was framed 
upon the same colonial concepts of free government. The Bill of 
Rights, added in 1791 and comprising the first ten amendments, 
was the constitutional embodiment of the inalienable rights of the 
people in relation to the Federal Government. 

Now, Section IV of Article IV of the United States Constitu­
tion provides: 

"The United States shall guarantee to every State in this 
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Union a republican form of government, and shall protect 
each of them against invasion; and, on application of the 
legislature or of the executive (when the legislature cannot 
be convened), against domestic violence." (Italics added.) 

And the Tenth Amendment (Article X of the Bill of Rights) 
reads as follows : 

"The powers not delegated to the United States by the 
constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people." (Italics added.) 

rrhus, the scope within which the people of the respective States 
have the right to adopt for themselves, at any time, fundamental 
structures of government is to be drawn from the principles of 
popular government as expressed in the Declaration of Inde­
pendence, from the powers explicitly reserved to the people by 
the Tenth Amendment, and from the limitations contained in 
Section IV of Article IV, and in Article VI of the Federal 
Constitution. 

I have long maintained-and I repeat here-that the political 
power which inheres in a people is a continuing authority which 
can never be exhausted or curtailed by those who by force of 
circumstances happen to comprise the body politic in any genera­
tion or era. It is unfortunate that learned men should belabor 
constitutional revision and surround it with legal precedents which 
are actually foreign to the real problem. 

In the first place, sovereignty requires no precedent for self­
expression; nor does the people's natural political power sub serve 
the government which the people at any time see fit to shape for 
the governance of themselves and, hopefully, of posterity. W. W. 
Willoughby, former professor of political science at Johns Hopkins 
University, has said that "a State and its government is but an 
instrument humanly devised for a people's good. It, therefore, 
has to be justified by its works." In other words, the people­
not governments-are supreme in the United States. 

In the second place, constitutional or basic governmental re­
. vision by direct political action of the people is not a legal mat­

ter. It is purely a question of political science, and one in which 
the courts have no authority to intervene. 

Elements of legality can surround only that form of revision 
which is based on provisions contained in the fundamental law of 
a State, although no provision in any State Constitution could be 
so framed, I submit, as to deny to the people of any later period 
the same political rights which underlay the framing of the docu­
ment and its adoption in the first instance. And this will con­
tinue to be so in the United States unless, by prescribed processes 
or otherwise, the Federal Constitution should ever be changed to 
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incorporate other restraints upon the people of the respective 
States. 

For instance, legality can surround a clause in a State con­
stitution which sets forth procedures for amendment. Interpreta­
tion of such a clause would be proper subject matter for the 
courts. But I know of no rule or logic that invests a State 
judiciary with the power to interfere with the people's exercise of 
their inherent political rights. State courts themselves derive their 
authority from the people, by whose consent the judiciary is itself 
one of the three coordinate branches of the State government. 

Having criticized the resort to legalisms in this connection, I 
do not propose to be guilty of the same error. Yet it is imperative 
to show by what reasoning the courts have eliminated themselves 
as the arbiters of political controversies involving the formation 
and ordination of State constitutions. 

In the case of Br,ickhouse v. Brooks, 165 Fed. 534, it was 
definitely determined that the ordainment of a State Constitution 
which has been promulgated and recognized by the legislative and 
executive departments cannot be made the subject of judicial in­
quiry. In that case the validity of the Virginia Constitution was 
attacked. But the United States Circuit Court for the Eastern 
District of Virginia said : 

"This court will not decree concerning the policy of 
public measures, nor will it pass on the expediency of 
the action of the legislative and executive departments of 
the government, but will construe and apply the enactments 
of the one and the acts of the other after those depart­
ments have discharged the duties assigned them. It will not 
hesitate to decide all judicial questions properly before it, 
but it will decline to enter the political domain, and will 
refuse to attempt by its decree to dispose of matters confided 
to the official action of others. 

'11liat the Constitution of the United States and the laws 
of the Congress passed in conformity thereto are supreme 
throughout the nation, and that it is the duty of all judges 
to so decree, anything in the Constitution or laws of any 
of the states to the contrary notwithstanding, is conceded " 
by all whose opinions are worthy of consideration. Will it 
not also be universally conceded that, before it can be 
decided by the courts whether or not the Constitution of 
any state has incorporated therein anything contrary to the 
Constitution of the United States, in cases where unfortu­
nately there is a controversy as to which of two instruments 
is the valid Constitution of a state, it must first be deter­
mined which is the Constitution of that state, to which the 
people thereof owe their allegiance? It is concerning this 
ascertainment-whose duty it is to decide it-that I find 
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myself compelled to differ with the insistence of the 
plaintiff * * *. 

Whether or not the people of the State of Virginia have 
duly adopted the Constitution in controversy in this case 
is a political question, not to be disposed of by this court, 
but by the legislative and executive departments of the gov­
ernment of that state. Those departments having recognized 
and promulgated that Constitution, having declared it valid 
and in force, it consequently is the fundamental law of 
Virginia., so to remain until it is changed by the people 
of that state, or overthrown, not by the courts, but by 
revolution. * * * 

Whether or not this Constitution of Virginia is consis­
tent with the requirements of the Federal Constitution, re­
lating to a republican form of government, is a question 
to be determined by the legislative and executive depart­
ments of the government of the United States. In regard 
to such matters the courts will not take the initiative, but 
will await the action of the departments mentioned, and 
when they have acted will be bound by the conclusion they 
have reached. If such action has not been taken by those 
departments of the government, the presumption is that the 
necessity for it did not exist, and the courts will not infer 
that they have either refused or neglected to promptly 
and efficiently discharge the duties imposed upon them." 

Suffice it to say that this principle is fully substantiated by 
the decisions in the United States Supreme Court cases of Luther 
v. Borden, 7 How. 1, 12 L. Ed. 581; and Pacifi.c States Tel. and 
Tel. Co. v. Oregon, 223 U. S. 118, 56 L. Ed. 377. 

Having thus identified the real nature of the problem of adopt­
ing a revised constitution, we are faced with two simple questions: 
If the people are inherently sovereign, is it possible for those of 
one period to be more sovereign than their posterity? If all poli­
tical power is inherent in the people, were the people who chanced 
to live within the geographical boundaries of New Jersey in 1844 
more politically powerful than we who are its citizens in 1942? 

The colonial conception was, as we have seen, that sovereignty 
resides in the people-in the social community of which govern­
ment is the convenient and orderly instrument. I am not aware 
that between 1776 and the present day this concept has ever 
lacked in fundamental importance. 

There has been an evident lack, however, in the ability of 
later generations to conceive of this doctrine in contradistinction 
to the limited aspects of constitutional amendment which finds 
sanction only in the established constitution of the State. Beyond 
that sanction is the consent of the people and their inalienable 
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right to frame or reform their organic law according to the stan­
dards of the times. 

One need only to refer to the reports of the Constitutional 
Convention of 1844 to learn the opinion of Chief Justice Horn­
blower, who was a delegate from Essex County, and who was 
reported in the Newark Daily Advertiser of that period to have 
substantially contended: 

"That if the rule * * * that the adoption of one mode 
of amendments, excludes all others, it is entirely at war with 
the article in our bill of rights, that we have made so much 
parade about, that the people are sovereign, and may change 
their form of government when they choose." 

Indeed, there has been a common failure among men of learn­
ing, contemporaneous and past, to distinguish between the purport 
of government and the import of the people's basic power-be­
tween the signifi.cance of the outward expression of government 
and the substance of the people's inherent rights which are 
reiterated in our own New Jersey Constitution. The one deals 
generally with the various powers of government and their dis­
tribution among the three independent but coordinate branches; 
the other deals with political foundations and asserts human rights 
as distinguished from the machinery of government. 

I believe this discrimination to be fundamental to a clear con­
ception of the whole problem of constitutional revision. With 
such an understanding·, then, two other questions follow in logical 
sequence: 

First, in revising our Constitution shall we employ the mode 
pre8cribed in our fundamental law for the government itself­
the Legislature-to initiate specific amendments? Or, second, shall 
we exercise the power which inheres in us as a sovereign people 
to alter or reform the whole structure of government as we think 
the public good may require? 

S'o far as I know, this pointed distinction has yet to be fully 
developed in our public thinking. But it becomes logical and 
understandable in the light of American constitutional history 
generally, and of what is historically interpreted to have been 
the intent of the people of 1844 in New Jersey. 

It has been pointed out by students of political science that in 
America there have been four periods in the development of State 
Constitutions. At this point, however, reference need be made 
only to the first two, in order to show how a shift in public attitude 
towards State Legislatures, from one of complete confidence to one 
of distrust, dominated the drafting of the New Jersey Constitution 
in 1844. 

During the first period-between the Revolution and the War 
of 1812-the people of the Union still had uppermost in their 
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minds the harassing experiences they, as colonists, had suffered 
at the hands of Royal Governors. Naturally, then, they had come 
to regard the office of Governor with suspicion. Thus, when draft­
ing their own State Constitutions, they clothed the Executive with 
the least possible constitutional authority; and they made supreme 
the Legislature, which they had come to regard as the protector 
of popular rights and as the safest and best agency of government 
in which to repose the people's power. 

But between 1812 and the Civil War-the second period­
Legislatures had fallen into disrepute because of their tendency 
toward public neglect, and because of their bestowal of favors 
upon private interests at public expense and against the common 
welfare. This was the day of legislative lavishness and improvi­
dence. Thus, in the making of State Constitutions during this 
period, there was reflected the people's determination to curb legis­
lative significance and power. 

It was during this second period-in 1844-that the present 
New Jersey Constitution was framed and adopted. And this gen­
eral public distrust of the Legislature was even more pronounced 
in this State. 

By 1844 the people had become weary of long years of con­
troversy which had disturbed the then rural peace of New Jersey, 
and which had centered on whether the Legislature, because of 
the 1776 Constitution contained no provision for revising the basic 
law, possess.ed absolute power to amend it without the people's 
ratification. It was only natural that at the earliest opportunity 
the people should obviate any possibility that the Legislature 
might succeed in its attempted usurpation of their inherent poli­
tical power. 

This, then, was the purpose behind the difficult amending 
process in the Constitution of 1844. Passage of a proposed amend­
ment by only one Legislature would not, the framers thought, 
give the people ample protection against that body's attempt to 
change the organic law. They thus surrounded amendment pro­
posals with additional safeguards, providing for publication, after 
passage by one Legislature, sufficiently in advance of the next 
general election, so that the people could have the opportunity of 
knowing where candidates for the Senate and General Assembly 
stood with respect to constitutional amendments initiated by the 
current Legislature and which must pass the ensuing Legislature 
before reaching the people for a vote. Thus, the amending process 
was kept within the interim-as well as within the final-control 
of the people. 

Can there, then, be any honest doubt that the people of 1844 
were satisfied that, while providing a mode of amendment by 
legislative initiative, they nonetheless were retaining for them­
selves their inherent power to alter or reform the Constitution~ 
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I submit that this discrimination I have traced between con­
stitutional restraint upon the power of government to originate 
revision through piece-meal amendment, on the one hand, and the 
sovereign right of the people to effectuate comp1ete reformation 
or alteration, on the other hand, is a logical demarcation which 
defies successful contradiction; and that a clear understanding of 
the issue under consideration rests upon this. distinction. 

I must, therefore, disagree with those who question what they 
erroneously call the "legality" of the procedure for revision pro­
posed by the Commission in its report. When the po1itieal power 
of the people is. invoked, it is limited only by the United States 
Constitution, by the rules of human behavior and order charac­
teristic of our American civilization, and by the will to perform 
a task so high in purpose that no considerations other than those 
affecting the common we1fare will sway any of us. 

II. ON TnrnLINEss. 

From the standpoint of timeliness, the issue specifically resolves 
itself into whether the present Legis1ature shall submit to the 
people at the 1942 general election in November the following 
question: Shall the 167th (1943) Legislature be directed to sub­
mit, for adoption or rejection by the people at the 1943 genera1 
election, a revised Constitution altered and reformed as the I1egis­
lature deems the public good requires? 

Now, I have already discussed two periods of constitutional 
development in America. The third and fourth of the four traced 
by students of political science were marked by readjustments in 
the fundamental structures of State Governments to bring them 
into consonance with increasing involvements of public affairs in­
duced by increasingly complex industrial, economic and social 
problems in this country. The third period covered the years be­
tween the Civil War and the late 1890's; the fourth, from the 
1890's to the present day. 

So far as New Jersey is concerned the transition from the 
second period, during which our present Constitution was or­
dained, is best illustrated by the startling difference in the cost of 
State Government in 1844 and in 1942. In 1844 the yearly cost 
was less than $100,000; today the annual cost approaches 125 
million dollars. 

I suggest that today we are entering a fifth period of con­
stitutional development in the United States-a period rep1ete 
with modern complexities and with multiple and difficult problems 
of modern governmental activity and finance. 

Now the exigencies of war have been offered as the legitimate 
1·eason for delaying action on constitutional revision in New Jer­
sey. Specifically, it has been charged that to take steps to revise 
the organic law of this State while so many of our citizens are 
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away on the scattered battlefronts of the world will unjustly 
deprive them of a vote upon the question. 

I submit that, on the contrary, it is unfair to the men in the 
service, and to their families at home, not to effectuate constitu­
tional changes now. With Federal taxation pyramiding every day 
because of the demands of war, there is every need to eliminate 
inefficiency and extravagance in New Jersey's State Government 
which now proportionately affects the families of the men in ser­
vice, and which will affect the men themselves when, upon their 
return from the war, they resume their status as taxpayers. 

Shall New Jersey, then, preserve the same outmoded, extrava­
gant, inefficient and irresponsible form of government for the 
men serving in this world war to support when they return to 
civilian life? Or shall the people reform and alter that government 
-without disturbing the substance of the Bill of Rights-along 
lines that will conduce to economy, efficiency and responsibility 
in public affairs, so that the veterans of this war will not be 
forced to bear the burdens imposed upon them by inadequate and 
deficient government? 

Aside from the exigencies of war, for the last half-century there 
has been increasing assumption in Washington of responsibility 
for a multiplicity of governmental services which the State Gov­
ernments have been unwilling or unable to render, or have been 
prevented from rendering by forces of federalization. 

From a practical standpoint, these Federal encroachments upon 
the domain of State Governments have actually relieved the States 
nf many services they should have been performing for the people. 
Whether or not this has been a cause or an effect of partisan 
policies, it nonetheless remains that the respective State Govern­
ments, thus unburdened of the responsibilities attending the 
powers so usurped, have never been pressed to their maximum ad­
ministrative capacities. 

The Federal Government, however, itself burdened beyond 
capacity, may find it necessary after the war to hand back to 
the States the powers taken away from them. In those States 
having more modern structures of government, the increased re­
sponsibilities accompanying these powers may possibly be assumed 
without too much difficulty. But in New Jersey, since there is 
general agreement that some measure of revision is needed even on 
the basis of our present governmental activities, we shall find 
ourselves unprepared unless we shall have thoroughly modernized 
our structure by the time that day arrives. 

We can prepare at once to equip ourselves by adequate con­
stitutional revision to that end; or we can postpone the day of 
reckoning until the enormity of these increased problems actually 
overwhelms us and adds to the burdens of postwar readjustment 
upon demobilization of our armed forces. In short, shall the 
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people at home, entrusted with the powers of sovereignty, shirk 
their duty to those who are offering their lives to preserve the 
very fundamentals of American democracy? 

CONCLUSION. 

In the United States, the people have come to take government 
too much for granted. Unfortunately, there has been a tendency 
to lose track of the philosophy which underlies free government 
and which caused the American colonists so much anxiety and 
bloodshed. It is no exaggeration to say, generally, that the Ameri­
can people have come to regard government as a static organism 
rather than as one which may be altered by themselves for their 
common good. 

It is nowadays not too difficult to arouse public interest in 
legislation which is viewed with favor or disfavor, as the case 
may be. Current legislation, because of the widespread publicity 
given it in the newspapers, is closer to the daily lives of the 
people. They are thus more conversant with the making of statu­
tory law than they are with the making of fundamental law or 
constitutions. 

Readily, but without consciousness of the origin and import 
of their power, the people have become accustomed to the elective 
process for voting upon important public questions and for oust­
ing from public office those representatives who have served them 
inefficiently, extravagantly or irresponsibly. But they have not 
found it necessary to concern themselves with basic concepts of 
popular government, as did the American colonists in those long 
years of struggle against tyranny. 

It is understandable that grievances which do not spring from 
invaded personal or property rights are slow in forming. 

In New Jersey, however, the people are gradually becoming 
aware of the righteousness of many grievances which public­
spirited and civic-minded citizens and groups have advanced 
against a Constitution which has countless times been criticized as 
a barrier to efficient, economical and responsible government. 

And when the people are made to realize that such grievances 
necessarily strike at the very roots of State Government, they take 
cognizance of fundamentals. They demand to know about their 
sovereignty and all the political power which accompanies it. It 
is then that they give heed to the basic import of the philosophy of 
government as proclaimed in the Declaration of Independence, as 
defined by implication or specification in the Constitution of the 
United States, and as restated in the present New Jersey Consti­
tution. Indeed, they take warning from the "Virginian Declaration 
of R.ights, 12 June 1776," which, in part, states: 

"(XV) That no free government, or the blessings of 
liberty can be preserved to any people, but by a firm 
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adherence to justice, moderation, temperance, frugality and 
virtue, and by a frequent recurrence to fundamental 
principles." 

'roday, we have come to the point in New Jersey where public 
interest is wakened to the crying need for constitutional revision 
more extensive in scope than is possible of accomplishment through 
the restricted, tedious and costly medium of the amendment clause. 

Today, State Legislatures are no longer suspect by the public. 
'l1l1eir historical frailties have long since given way to stability and 
sound conduct of the public business. The record of legislative 
achievements-especially during the last ten years-affords much 
to commend the Legislature to the public trust. 

Hence, the people of New Jersey do not today shy away from 
their Legislature as did the people of 1844. rrhe people of 1942 
may be willing to entrust to the members of the 1943 session the 
solemn and momentous task of drafting a new Constitution. 

'rlie sole test, I maintain, of any procedure which gives expres­
sion and effect to sovereignty on tht• issue before us is whether 
the people themselves have the opportunity to adopt or reject 
whatever Constitution is proposed. I believe it advisable to seek 
public direction in the matter without delay. Only in this manner 
can we resolve any doubts about sentiment among the people for 
the Legislature to undertake the task. 

September 28, 1942. 

DOMINIC A. CAVICCHIA, 

Member of the Joint Legislative Committee 
Constituted Under S'enate Concurrent 
Resolution No. 19, Adopted June 15, 1942. 





APPENDIX I 

CONSTITUTION OF THE STATE OF NEW JERSEY 

A CONSTITUTION agreed upon by the delegates of the people of 
New Jersey, ·in Convention, begun at Trenton on the four­
teenth day of May, and continued to the twmity-ninth day 
of June in the year of our Lord one thousand eight hundred 
and forty-four, ratified by the people at an election held 
on the thirteenth day of August, A. D. 1844; and amended 
a.t specia.Z elections held on the seventh day of September, 
A. D. 1875; the twenty-eighth day of September, A. D. 
1897 ,· the twentieth day of September, A. D. 1927; and 
June 20, 1939. 

PREAMBLE-We, the people of the State of New Jersey, grate­
ful to Almighty God for the civil and religious liberty which H~ 
hath so long permitted us to enjoy, and looking to Him for a 
blessing upon our endeavours to secure and transmit the same un­
impaired to succeeding generations, do ordain and establish this 
constitution. 

ARTICI,E I 

Rights and Privileges 

1. All men are by nature free and independent, and have cer­
tain natural and unalienable rights, among which are those of 
enjoying and defending life and liberty, acquiring, possessing, and 
protecting property, and of pursuing and obtaining safety and 
happiness. 

2. All political power is inherent in the people. Government 
is instituted for the protection, security, and benefit of the people, 
and they have the right at all times to alter or reform the same, 
whenever the public good may require it. 

3. No person shall be deprived of the inestimable privilege of 
worshipping Almighty God in a manner agreeable to the dictates 
of his own conscience; nor under any pretence whatever be com­
pelled to attend any place of worship contrary to his faith and 
judgment; nor shall any person be obliged to pay tithes, taxes, 
or other rates for building or repairing any church or churches, 
place or places of worship, or for the maintenance of any minister 
or ministry, contrary to what he believes to be right, or has de­
liberately and voluntarily engaged to perform. 

4. There shall be no establishment of one religious sect in 
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preference to another; no religious test shall be required as a 
qualification for any office or public trust; and no person shall 
be denied the enjoyment of any civil right merely on account of 
his religious principles. 

5. Every person may freely speak, write, and publish his senti­
ments on all subjects, being responsible for the abuse of that right. 
No law shall be passed to restrain or abridge the liberty of speech 
or of the press. In all prosecutions or indictments for libel, the 
truth may be given in evidence to the jury; and if it shall appear 
to the jury that the matter charged as libellous is true, and was 
published with good motives an.d for justifiable ends, the party 
shall be acquitted; and the jury shall have the right to deter­
mine the law and the fact. 

6. The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated; and no warrant shall issue but upon probable 
cause, supported by oath or affirmation, and particularly describ­
ing the place to be searched and the papers and things to be seized. 

7. The right of trial by jury shall remain inviolate: but the 
Legislature may authorize the trial of civil suits, when the mat­
ter in dispute does not exceed fifty dollars, by a jury of six men. 

8. In all criminal prosecutions the accused shall have the right 
to a speedy and pub lie trial by an impartial jury; to be informed 
of the nature and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory process for obtain­
ing witnesses in his favour, and to have the assistance of Counsel 
iu bis defence. 

9. No person shall be held to answer for a Criminal offence, 
unless on the presentment or indictment of a grand jury, except 
in cases of impeachment, or in cases cognizable by J usticeH of the 
peace, or arising in the army or navy; or in the militia, when in 
actual service in time of war or public danger. 

10. No person shall after acquittal, be tried for the same of­
fence. AH persons shall, before conviction, be bailable by sufficient 
sureties, except for capital offences, when the proof is evident or 
presumption great. 

11. The privilege of the writ of Habeas Corpus shall not be 
suspended, unless in case of rebellion or invasion the public safety 
may require it. 

12. The Military shall be in strict subordination to the Civil 
power. 

13. No soldier shall, in time of peace, be quartered in any 
house without the consent of the owner; nor in time of war except 
m a manner prescribed by law. 

14. Treason against the State shall consist only in levying war 



Constitution of New Jersey 887 

against it, or in adhering to its enemies, giving them aid and 
comfort. No person shall be convicted of treason, unless on the 
testimony of two witnesses to the same overt act, or on confession 
in open court. 

15. Excessive bail shall not be required, excessive fines shall 
not be imposed, and cruel and unusual punishments shall not be 
inflicted. 

16. Private property shall not be taken for public use with­
out just compensation; but land may be taken for public high­
ways as heretofore until the legislature shall direct compensa­
tion to be made. 

17. No person shall be imprisoned for debt in any action, or 
on any judgment founded upon contract, unless in cases of fraud; 
nor shall any person be imprisoned for a militia fine in time of 
peace. 

18. The people have the right freely to assemble together, to 
consult for the common good, to make known their opinions to 
their representatives, and to petition for redress of grievances. 

19. No county, city, borough, town, township or village shall 
hereafter give any money or property, or loan its money or 
credit, to or in aid of any individual association or corporation, 
or become security for or be directly or indirectly the owner oE 
any stock or bonds of any association or corporation. 

20. No donation of land or appropriation of money shall be 
made by the state or any municipal corporation to or for the use 
of any society, association or corporation whatever. 

21. This enumeration of rights and privileges shall not be 
construed to impair or deny others retained by the people. 

ARTICLE II 

Right of Suffrage 

1. Every male citizen of the United States, of the age of 
twenty-one years, who shall have been a resident of this State one 
year, and of the County in which he claims his vote five months, 
next before the election, shall be entitled to vote for a11 officers 
that now are, or hereafter may be elective by the people; pro­
vided, that no person in the military, naval, or marine service of 
the United States shall be considered a resident in this State, by 
being stationed in any garrison, barrack, or military or naval 
place or station within this State; and no pauper, idiot, insane 
person, or person convicted of a crime which now excludes him 
from being a witness unless pardoned or restored by law to the 
right of suffrage, shall enjoy the right of an elector. And pro­
vided further, that in time of war no elector in the actual mili­
tary service of the state, or of the United States, in the army or 
navy thereof, shall be deprived of his vote by reason of his ab-
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sence from such election district; and the legislature shall have 
power to provide the manner in which, and the time and place 
at which, such absent electors may vote, and for the return and 
canvass of their votes in the election districts in which they re­
spectively reside. 

2. The legislature may pass laws to deprive persons of the 
right of suffrage who shall be convicted of bribery. 

ARTICLE III 

Distribution of the Powers of Government 

1. The powers of the government shall be divided into three 
distinct departments-the Legislative, Executive and Judicial; 
and no person or persons belonging to, or constituting one of 
these departments, shall exercise any of the powers properly be­
longing to either of the others, except as herein expressly pro­
vided. 

ARTICLE IV 

Legislative 

SECTION 1 
1. The legislative power shall be vested in a Senate and Gen­

eral Assembly. 
2. No person shall be a member of the S'enate who shall not 

have attained the age of thirty years, and have been a citizen 
and inhabitant of the State for four years, and of the county for 
which he shall be chosen one year, next before his election; and 
no person shall be a member of the General Assembly who shall 
not have attained the age of twenty-one years, and have been 
a citizen and inhabitant of the state for two years, and of the 
county for which he shall be chosen one year next before his 
election; provided, that no person shall be eligible as a member 
of either house of the legislature, who shall not be entitled to the 
right of suffrage. 

3. Members of the Senate and General Assembly shall be 
elected yearly and every year, on the first Tuesday after the 
first Monday in November; and the two houses shall meet sepa­
rately on the second Tuesday in January next after the said day 
of election, at which time of meeting, the legis1ative year shall 
commence; but the time of holding such election may be altered 
by the legislature. 

SECTION II 
1. The Senate shall be composed of one Senator from each 

County in the State, elected by the legal voters of the Counties, 
respective1y, for three years. 

2. As soon as the Senate shall meet after the first election 
to be held in pursuance of this Constitution, they shall be divided 
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as equally as may be into three classes. The seats of the Senators 
of the first class shall be vacated at the expiration of the first 
year; Of the second class at the expiration of the second year; 
and of the third class at the expiration of the third year; so that 
one class may be elected every year: And if vacan'cies happen, 
by resignation or otherwise, the persons elected to supply such 
vacancies shall be elected for the unexpired terms only. 

SECTION III 
1. The General Assembly shall be composed of members an­

nually elected by the legal voters of the Counties, ·respectively, 
who shall be apportioned among the said Counties as nearly as 
may be according to the number of their inhabitants. The 
present apportionment shall continue until the next census of 
the United States shall have been taken, and an apportionment 
of members of the General Assembly shall be made by the legis­
lature at its first session after the next and every subsequent 
enumeration or census, and when made shall remain unaltered 
until another enumeration shall have been taken; provided, that 
each county shall at all times be entitled to one member; and 
the whole number of members shall never exceed Sixty. 

SECTION IV 
1. Each house shall direct writs of election for supplying 

vacancies, occasioned by death, resignation, or otherwise; but 
if vacancies occur during the recess of the legislature, the writs 
may be issued by the Governor, under such regulations as may 
be prescribed by law. 

2. Each house shall be the judge of the elections, returns 
aud qualifications of its own members, and a majority of each 
shall constitute a quorum to do business; but a smaller number 
may adjourn from day to day, and may be authorized to com­
pel the attendance of absent members, in such manner, and under 
such penalties, as each house may provide. 

3. Each house shall choose its own officers, determine the 
rules of its proceedings, punish its members for disorderly be­
haviour, and, with the concurrence of two-thirds, may expel 
a member. 

4. Each house shall keep a journal of its proceedings, and 
from time to time publish the same; and the yeas and nays of 
the members of either house on any question shall, at the de­
sire of one-fifth of those present, be entered on the journal. 

5. Neither house, during the session of the legislature, shall, 
without the consent of the other, adjourn for more than three 
days, nor to any other place than that in which the two houses 
shall be sitting. 

6. All bills and joint resolutions shall be read three times in 
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each house, before the final passage thereof; and no bill or joint 
resolution shall pass, unless there be a majority of all the mem­
bers of each body personally present and agreeing thereto; and 
the yeas and nays of the members voting on such final passage 
shall be entered on the journal. 

7. Members of the Senate and General Assembly shall re­
ceive annually the sum of five hundred dollars during the time 
for which they shall have been elected, and while they shall hold 
their office, and no other allowance or emolument, directly or in­
directly, for any purpose whatever. The President of the Sen­
ate and the Speaker of the house of Assembly shall, in virtue 
of their offices, receive an additional compensation, equal to one­
third of their allowance as members. 

8. Members of the Senate and General Assembly shall, in 
all cases except treason, fe1ony, and breach of the peace, be privil­
eged from arrest during their attendance at the sitting of their 
respective houses, and in g·oing to and returning from the same: 
And for any Speech or debate, in either house, they shall not be 
questioned in any other place. 

SECTION v 
1. No member of the Senate or General Assembly shall, dur­

ing the time for which he was elected, be nominated or appointed 
by the Governor or by the legislature in joint meeting, to any 
civil office under the authority of this S'tate, which shall have 
been created, or the emoluments whereof shall have been in­
creased, during such time. 

2. If any member of the Senate or General Assembly shall 
be elected to represent this State in the Senate or House of 
Representatives of the United States, and shall accept thereof, 
or shall accept of any office or appointment under the Govern­
ment of the United States, his seat in the legislature of this State 
shall hereby be vacated. 

3. No Justice of the Supreme Court, nor Judge of any other 
court, Sheriff, Justice of the Peace, nor any person or persons 
possessed of any office of profit under the government of this 
State shall be entitled to a seat either in the Senate or in the 
General Assembly; but on being elected and taking his seat his 
office shall be considered vacant: and no person holding any 
office of profit under the Government of the United States shall 
be entitled to a seat in either house. 

SECTION VI 

1. All bills for raising revenue shall originate in the House 
of Assembly; but the Senate may propose or concur with amend­
ments, as on other bills. 
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2. No money shall be drawn from the treasury but for ap­
propriations made by law. 

3. The credit of the State shall not be directly or indirectly 
loaned in any case. 

4. The legislature shall not, in any manner, create any debt 
or debts, liability or liabilities, of the State, which shall singly or 
in the aggregate with any previous debts or liabilities at al\\' 

time exceed one hundred thousand dollars, except for purposes of 
war, or to repel invasion, or to suppress insurrection, unless tl1e 
same shall be authorized by a law for some single object or work, 
to be distinctly specified therein; which law shall provide tile 
ways and means, exclusive of loans, to pay the interest of such 
debt or liability as it falls due, and also to pay and discharge 
the principal of such debt or liability within thirty-five years 
from the time of the contracting thereof, and shall be irrepealable 
until such debt or liability, and the interest there011, are fully 
paid and discharged: And no such law shall take effect until 
it shall, at a general election, have been submitted to the people, 
and have received the sanction of a majority of all the votes cast 
for and against it at such election : And all money to be raised 
b~r the authority of such Jaw shall be applied only to the spe­
cific object stated therein, and to the payment of the debt 
thereby created. This section shall not be construed to refer to 
any money that has been, or may be, deposited with this State 
by the Government of the United States. 

5. The Legislature may enact general Jaws under wliich 
municipalities, other than counties, may adopt zoning ordinances 
limiting and restricting to specified districts and regulating 
therein, buildings and structures, according to their construc­
tion, and the nature and extent of their use, and the exercise 
of such authority shall be deemed to be within the police power 
of the State. Such laws shall be subject to repeal or alteration 
by the Legislature. 

SECTION VII 
1. No divorce shall be granted by the legislature. 
2. It shall be lawful to hold, carry on, and operate fr1 this 

State race meetings whereat the trotting, running or steeplechase 
racing of horses only may be conducted between the hours of 
sunrise and sunset on week days only and in duly legalized race . 
tracks, at which the pari-mutuel system of betting shall be per­
mitted. No lottery, roulette, or game of chance of any form 
shall be authorized by the Legislature in this State, and no 
ticket in any lottery shal1 be bought or sold within this State, or 
offered for sale; nor shall pool-selling, book-making, or gambling 
of any kind be authorized or allowed within this State, except 
pari-mutuel betting on the results of the racing of horses only; 
from which the State shall derive a reasonable revenue for the 
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support of government; nor shall any gambling device, prac­
tice, or game of chance, or pari-mutuel betting thereon now pro­
hibited by law, except as herein stated and otherwise provided, 
be legalized, or the remedy, penalty or punishment now pro­
vided therefor be in any way diminished. 

3. The legislature shall not pass any bill of attainder, ex 
post facto law, or law impairing the obligation of contracts, or 
depriving a party of any remedy for enforcing a contract which 
existed when the contract was made. 

4. To aYoid improper influences which may result from in­
termixing in one and the same act such things as have no proper 
relation to each other, eyery law shall embrace but one object, and 
that shall be expressed in the title. No law shall be revived or 
amended by reference to its title only, but the act revived, or the 
section or sections amended, shall be inserted at length. No gen­
eral law shall embrace any provision of a private, special or 
local character. No act shall be passed which shall provide that 
any existing law, or any part thereof, shall be made or deemed 
a part of the act or which shall enact that any existing Jaw, or 
any part thereof, shall be applicable, except by inserting it in 
such act. 

5. The laws of this State shall begin in the follmdng Style, 
"Be it enacted by the Senate and General Assembly of the State 
of New Jersey." 

6. The fund for the support of free schools, and all money, 
stock, and other property, which may hereafter be appropriated 
for that purpose, or received into the treasury under the pro­
,·ision of any law heretofore passed to augment the said fund, 
shall be securely invested, and remain a perpetual fund; and 
the income thereof, except so much as it may be judged expedient 
to apply to an increase of the capital, shall be annually appro­
priated to the support of public free schools, for the equal 
benefit of all the people of the State; and it shall not be compe­
tent for the legislature to borrow, appropriate, or use the said 
fund or any part thereof, for any other purpose, under any pre­
tence whatever. The legislature shall provide for the mainten­
ance and support of a thorough and efficient system of free 
public schools for the instruction of all the children in this state 
between the ages of five and eighteen years. 

7. No private or special law shall be passed Rntborizing the 
sale of any lands belonging in whole or in part to a minor or 
minors or other persons who ma:v at the time be under an~r 
legal disability to act for themselves. 

8. Individuals or private corporations shall not be author­
ized to take private property for public use, without ju~t com-. 
pensation first made to the owners. 
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9. No private, special or local bill shall be passed, unless 
public notice of the intention to apply therefore, and of the 
general object thereof, shall have been previously given. The 
legislature, at the next session after the adoption thereof, and 
from time to time thereafter, shall prescribe the time and mode 
of giving such notice, the evidence thereof, and how such evidence 
shall be preserved. 

10. The legislature may vest in the Circuit Courts, or Courts 
of Common Pleas within the several Counties of this State Chan­
cery powers, so far as relates to the foreclosure of mortgages, 
and sale of mortgaged premises. 

11. The legislature shall not pass private, local or special 
laws in any of the following enumerated cases, that is to say: 

Laying out, opening, altering and working roads or highways. 
Vacating any road, town plot, street, alley or public grounds. 
R.egulating the internal affairs of towns and counties; ap-

pointing local offices or commissions to regulate municipal affairs. 
Selecting, drawing, summoning or impaneling grand or petit 

jurors. 
Creating, increasing or decreasing the percentage or allow­

ance of public officers during the term for which said officers 
were elected or appointed. 

Changing the law of descent. 
Granting to any corporation, association or individual any 

exclusive privilege, immunity or franchise whatever. 
Granting to any corporation, association or individual, the 

right to lay down railroad tracks. 
Providing for changes of venue in civil or criminal cases. 
Providing for the management and support of free public 

schools. 
The Legislature shall pass general laws providing for the cases 

enumerated in this paragraph, and for all other cases which, in 
its judgment, may be provided for by general laws. The legis­
lature shall pass no special act conferring corporate powers, but 
they shall pass general Jaws under which corporations may be 
organized and corporate powers of every nature obtained, subject, 
nevertheless, to repeal or alteration at the will of the legislature. 

12. Property shall be assessed for taxes under general Jaws, 
and by uniform rules, according to its -true value. 

SECTION VIII 

1. Members of the legislature, shall, before they enter on the 
d"uties of their respectiYe offices, take and subscribe the following 
oath or affirmation: "I do solemnly swear (or affirm, as the case 
may be,) that I will support the Constitution of the United States 
and the Constitution of the State of New Jersey, and that I will 
faithfully discharg'il the duties of Senator (or member of the Gen-
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eral Assembly, as the case may be) according to the best of my 
ability." And members elect of the Senate or General Assembly 
are hereby empowered to administer to each other the said oath or 
affirmation. 

2. Every officer of the legislature shall, before he enters upon 
his duties, take and subscribe the following oath or affirmation: 
"I do solemnly promise and swear (or affirm) that I will faith­
fully, impartially and justly perform all the duties of the office 
of .................... , to the best of my ability and understanding; that 
I will carefully preserve all records, papers, writings, or property 
entrusted to me for safe keeping by virtue of my office, and make 
such disposition of the same as may be required by law." 

ARTICLE v 
Executive 

1. The ExecutiYe power shall be vested in a Governor. 

2. 'rhe Governor shall be elected by the legal yoters of this 
state. The person having the highest number of votes shall be the 
Governor; but if two or more shall be equal and highest in votes, 
one of them shall be chosen Governor by the vote of a majority of 
the members of both houses in joint meeting. Contested elections 
for the office of GoYernor shall be determined in such manner as 
the legislature shall direct by law. When a Governor is to be 
elected by the people, such election shall be held at the time when 
and at the places where the people shall respectively vote for mem­
bers of the legislature. 

3. The Governor shall hold his office for three years, to com­
mence on the third Tuesday of January next ensuing the election 
for Governor by the people, and to end on the Monday preceding 
the third Tuesday of January, three years thereafter: And he 
shall be incapable of holding that office for three years next after 
his term of service shall have expired: And no appointment or 
nomination to office shall be made by the Governor during the last 
week of his said term. 

4. The Governor shall be not less than thirty years of age, and 
shall have been for twenty years, at least, a citizen of the United 
States, and a resident of this State Seven years next before his 
election, unless he shall have been absent during that time on the 
public business of the United States or of this State. 

5. The Governor shall, at stated times, receive for his services 
a compensation which shall be neither increased nor diminished 
during the period for which he shall have been elected. 

6. He shall be the Commander in Chief of all the military and 
naval forces of the State; he shall have power to convene the 
Legislature or the senate alone, whenever in his opinion public 
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necessity requires it; he shall communicate by message to the 
legislature at the opening of each session, and at such other times 
as he may deem necessary, the condition of the State, and recom­
mend such measures as he may deem expedient ; he shall take care 
that the laws be faithfully executed, and grant, under the great 
seal of the State, commissions to all such officers as shall be re­
quired to be commissioned. 

7. Every bill which shall have passed both houses shall be pre­
sented to the Governor: If he approve he shall sign it, but if not 
he shall return it, with his objections, to the house in which it shall 
have originated, who shall enter the objections at large on their 
journal, and proceed to reconsider it; if, after such reconsideration, 
a majority of the whole number of that house shall agree to pass 
the bill, it shall be sent, together with the objections, to the other 
house, by which it shall likewise be reconsidered, and if approved 
of by a majority of the whole number of that house, it shall become 
a law; but, in neither house shall the vote be taken on the same 
day on which the bill shall be returned to it: and in all such cases, 
the votes of both houses shall be determined by yeas and nays, and 
the names of the persons voting for and against the bill shall be 
entered on the journal of each house respectively. If any bill shall 
not be returned by the Governor, within five days (Sunday ex­
cepted) after it shall have been presented to him, the same 
shall be a law in like manner as if he had signed it, unless the leg­
islature by their adjournment, prevent its return in which case it 
shall not be a law. If any bill presented to the Governor contain 
several items of appropriations of money, he may object to one or 
more of such items while approving of the other portions of the 
bill. In such case he shall append to the bill, at the time of sign­
ing it, a statement of the items to which he objects, and the appro­
priations so objected to shall not take effect. If the legislature be 
in session he shall transmit to the house in which the bill origin­
ated a copy of such statement, and the items objected to shall be 
separately reconsidered. If, on reconsideration, one or more of such 
items be approved by a majority of the members elected to each 
house, the same shall be a part of the law, notwithstanding the ob­
jections of the governor. All the provisions of this section in re­
lation to bills not approved by the governor shall apply to cases 
in which he shall withhold his approval from any item or items 
contained in a bill appropriating money. 

8. No member of Congress, or person holding an office under 
the United States, or this State, shall exercise the office of Gov­
ernor; and in case the Governor, or person administering the 
Government shall accept any office under the United States or this 
State, his office of Governor shall thereupon be vacant. Nor shall 
he be elected by the legislature to any office under the Govern-
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ment of this State or of the United States, during the term for 
which he shall have been elected Governor. 

..__ 

9. ·The Governor or person administering the government, 
shall have power to suspend the collection of fines and forfeitures, 
and to grant reprieves, to extend until the expiration of a time not 
exceeding ninety days after conviction; but this power shall not 
extend to cases of impeachment. 

10. The Governor, or person administering the government, 
the Chancellor, and the six Judges of the Court of Errors and 
Appeals, or a major part of them, of whom the Governor, or person 
administering the government, shall be one, may remit fines and 
forfeitures, and grant pardons, after conviction, in all cases except 
impeachment. 

11. The Governor and all other civil officers under this State 
shall be liable to impeachment for misdemeanor in office during 
their continuance in office and for two years thereafter. 

12. In case of the death, resignation, or removal from office 
of the Governor, the powers, duties, and emoluments of the office, 
shall devolve upon the President of the Senate, and in case of his 
death, resignation or removal, then upon the Speaker of the House 
of Assembly, for the time being, until another Governor shall be 
elected and qualified; but in such case another Governor shall be 
chosen at the next election for members of the Legislature unless 
such death, resignation, or removal, shall occur within thirty days 
immediately preceding such next election, in which case a Gov­
ernor shall be chosen at the second succeeding election for members 
of the legislature. When a vacancy happens, during the recess of 
the legislature in any office which is to be filled by the Governor 
and Senate, or by the Legislature in joint meeting, the Governor 
shall fill such vacancy, and the commission shall expire at the end 
of the next session of the Legislature, unless a successor shall be 
sooner appointed: When a vacancy happens in the office of the 
Clerk or Surrogate of any County, the Governor shall fill such 
vacancy, and the Commission shall expire when a successor is 
elected and qualified. 

No person who shall have been nominated to the senate by the 
governor for any office of trust or profit under the government of 
this state, and shall not have been confirmed before the recess of 
the legislature, shall be eligible for appointment to such office 
during the continuance of such recess. 

13. In case of the impeachment of the Governor, his absence 
from the State, or inability to discharge the duties of his office, 
the powers, duties and emoluments of the office shall devolve upon 
the President of the Senate; and in case of his death, resignation 
or removal, then upon the Speaker of the house of Assembly for 
the time being, until the Governor absent, or impeached shall re-
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turn or be acquitted, or until the disqualification or inability shall 
cease, or until a new Governor be elected and qualified. 

14. In case of a vacancy in the office of Governor from any 
other cause than those herein enumerated, or in case of the death 
of the Governor elect before he is qualified into office, the powers, 
duties and emoluments of the office shall devolve upon the Presi­
dent of the Senate or Speaker of the House of Assembly, as above 
provided for, until a new Governor be elected and qualified. 

ARTICLE VI 

Judiciary 

SECTION I 
1. The Judicial power shall be vested in a Court of Errors and 

Appeals in the last resort in all causes as heretofore ; A Court for 
the trial of impeachments; a Court of Chancery; a Prerogative 
Court; a Supreme Court; Circuit Courts, and such inferior Courts 
as now exist, and as may be hereafter ordained and established by 
law; which Inferior Courts the Legislature may alter or abolish, 
as the public good shall require. 

SECTION II 
1. The Court of Errors and Appeals shall consist of the Chan­

cellor, the Justices of the Supreme Court, and six Judges, or a 
major part of them; which Judges are to be appointed for six 
years. 

2. Immediately after the Court shall first assemble, the six 
.Judges shall arrange themselves in such manner that the seat of 
one of them shall be vacated every year, in order that thereafter 
one Judge may be annually appointed. 

3. Such of the Six judges as shall attend the Court shall re­
ceive, respectively, a per diem compensation, to be provided by law. 

4. The Secretary of State shall be the Clerk of this Court. 
5. When an appeal from an Order or decree shall be heard the 

Chancellor shall inform the Court, in writing, of the reasons for 
his order or decree; but he shall not sit as a member, or have a 
voice in the hearing or final sentence. 

6. When a writ of Error shall be brought, no Justice who has 
given a Judicial opinion in the cause in favor of or against any 
Error complained of, shall sit as a member, or have a voice on 
the hearing, or for its affirmance or reversal; but the· reasons for 
such opinion shall be assigned to the Court in writing. 

SECTION III 
1. The House of Assembly shall have the sole power of im­

peaching by a vote of a majority of all the members,; and all im­
peachments shall be tried by the Senate: The members, when 
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sitting for that purpose, to be on oath or affirmation "truly and 
impartially to try and determine the charge in question according 
to evidence :" and no person shall be convicted without the con­
currence of two-thirds of all the members of the Senate. 

2. Any judicial officer impeached shall be suspended from ex­
ercising his office until his acquittal. 

3. Judgment in cases of impeachment shall not extend farther 
than to removal from office, and to disqualification to hold and 
enjoy any office of honor, profit or trust under this State: but the 
party convicted shall nevertheless be liable to indictment, trial and 
punishment according to law. 

4. The Secretary of State shall be the Clerk of this Court. 

SECTION IV 
1. The Court of Chancery shall consist of a Chancellor. 
2. The Chancellor shall be the Ordinary or Surrogate General, 

and Judge of the Prerogative Court. 
3. All persons aggrieved by any order, sentence, or decree of 

the Orphans Court, may appeal from the same, or from any part 
thereof to the Prerogative Court; but such order, sentence, or 
decree shall not be removed into the Supreme Court, or Circuit 
Court if the subject matter thereof be within the jurisdiction of 
the Orphans Court. 

4. The Secretary of State shall be the register of the Prerog­
ative Court, and shall perform the duties required of him by law 
in that respect. 

SECTION v 
1. rrhe Supreme Court shall consist of a Chief Justice and four 

Associate Justices. The number of Associate Justices may be in­
creased or decreased by law, but shall never be less than two. 

2. The Circuit Courts shall be held in every County of this 
State, by one or more of the Justices of the Supreme Court, or a 
Judge appointed for that purpose; and shall in all cases within 
the County, except in those of a Criminal nature, have common law 
jurisdiction, concurrent with the Supreme Court; And any final 
judgment of a Circuit Court may be docketed in the Supreme 
Court and shall operate as a Judgment obtained in the Supreme 
Court from the time of such docketing. 

3. Final judgments in any Circuit Court may be brought by 
writ of error into the Supreme Court, or directly into the Court of 
Errors and Appeals. 

SECTION VI 
I. There shall be no more than five Judges of the Inferior 

Court of Common Pleas in each of the Counties in this State after 
the terms of the Judges of said Court now in office shall terminate. 
One Judge for each County shall be appointed every year, and no 
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more, except to fill vacancies which shall be for the unexpired 
term only. 

2. The Commissions for the first appointments of Judges of 
said Court shall bear date and take effect on the first day of April 
next; and all subsequent commissions for Judges of said Court 
shall bear date and take effect on the first day of April in every 
successive year, except Commissions to fill vacancies which shall 
bear date and take effect when issued. 

SECTION VII 
1. There may be elected under this Constitution, two, and not 

more than five, Justices of the Peace in each of the townships of 
the several Counties of this State, and in each of the wards, in 
Cities that may vote in wards. When a township or ward contains 
two thousand inhabitants or less, it may have two Justices: when 
it contains more than two thousand inhabitants, and not more than 
four thousand, it may have four Justices: and when it contains 
more than four thousand inhabitants, it may have five Justices: 
provided, that whenever any township not voting in wards contains 
more than seven thousand inhabitants, such Township may have an 
additional Justice for each additional three thousand inhabitants 
above four thousand. 

2. The population of the r_rownships in the several Counties of 
the State and of the several wards shall be ascertained by the last 
preceding census of the United States, until the Legislature sha11 
provide, by law, some other mode of ascertaining it. 

ARTIC!JE VII 

Appointing Power and Tenure of Office 

SECTION I 

Militia Officers 
1. The Legislature shall provide by law for enrolling, organ­

izing and arming the militia. 

2. Captains, Subalterns, and non-commissioned officers shall be 
elected by the members of their respective companies. 

3. Field officers of regiments, independent battalions, and 
squadrons shall be elected by the commissioned officers of their 
respective regiments, battalions or squadrons. 

4. Brigadier Generals shall be elected by the Field Officers of 
their respective brigades. 

5. Major Generals, the adjutant-general and quartermaster­
general shall be nominated by the Governor, and appointed by 
him, with the advice and consent of the Senate. 

6. The Legislature shall provide, by law, the time and manner 
of electing militia officers, and of certifying their elections to the 
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Governor, who shall grant their commissions, and determine their 
rank, when not determined by law ;-And no Commissioned Officer 
shall be removed from office, but by the Sentence of a Court 
Martial, pursuant to law. 

7. In case the electors of Subalterns, Captains, or Field Offi­
cers, shall refuse or neglect to make such elections, the Governor 
shall have power, to appoint such officers, and to fill au vacancies 
caused by such refusal or neglect. 

8. Brigade Inspectors shall be chosen by the Field Officers, of 
their respective brigades. 

9. The Governor shall appoint all militia officers, whose ap­
pointment is not otherwise provided for in this Constitution. 

10. Major Generals, Brigadier Generals and commanding offi­
cers of regiments, independent battalions, and Squadrons, shall 
appoint the staff officers of their divisions, Brigades, regiments~ 
independent battalions, and Squadrons respectively. 

SECTION II 

Civil Officers 

1. Justices of the Supreme Court, Chancellor, J ndges of the 
Court of Errors and Appeals, and judges of the inferior court of 
common pleas, shall be nominated by the Governor, and appointed 
by him, with the advice and consent of the Senate. The Justices 
of the Supreme Court and Chancellor shall hold their offices for 
the term of seven years; shall at stated times receive for their ser­
vices a compensation which shall not be diminished during the 
term of their appointments; and they shall hold no other office 
under the Government of this State or of the United States. 

(2.) Judges of the Courts of Common Pleas shall be appoint­
ed by the Senate and General Assembly, in joint meeting. They 
shall hold their offices for five years ;-but when appointed to fill 
vacancies they shall hold for the unexpired term only. 

2. The State Treasurer and comptroller shall be appointed by 
the Senate and General Assembly in Joint meeting. They shall 
hold their offices for three years, and until their successors shall 
be qualified into office. 

3. The Attorney General, Prosecutors of the Pleas, Clerk of 
the Supreme Court, Clerk of the Court of Chancery, Secretary of 
State, and the Keeper of the State Prison, shall be nominated by 
the Governor and appointed by him with the advice and consent 
of the Senate. They shall hold their offices for five years. 

4. The la·w reporter shall be appointed by the Justices of the 
Supreme Court or a majority of them; And the Chancery reporter 
shall be appointed by the Chancellor. They shall hold their offices 
for five years. 
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5. Clerks and Surrogates of Counties shall be elected by the 
people of their respective counties, at the annual elections for mem­
bers of the General Assembly. They shall hold their offices for five 
years. 

6. Sheriffs and Coroners shall be elected by the people of their 
respective Counties at the elections for members of the General 
Assembly, and they shall hold their offices for three years, after 
which, three years must elapse before they can be again capable of 
serving. Sheriffs shall annually renew their bonds. 

7. Justices of the Peace shall be elected by ballot at the annual 
meetings of the Townships in the several Counties of the S'tate, and 
of the wards in Cities that may vote in wards, in such manner and 
under such regulations as may be hereafter provided by law. rrhey 
shall be Commissioned for the County, and their Commissions shall 
bear date and take effect on the first day of May next after their 
election. They shall hold their offices for five years ;-but when 
elected to fill vacancies, they shall hold for the unexpired term 
only; provided, that the Commission of any Justice of the Peace 
shall become vacant upon his ceasing to reside in the township in 
which he was elected. The first election for Justices of the Peace, 
shall take place at the next annual town-meetings of the townships 
in the several Counties of the State, and of the wards in Cities, 
that may vote in wards. 

8. All other officers, whose appointments are not otherwise 
provided for by law, shall be nominated by the Governor and ap­
pointed by him with the advice and consent of the Senate; and 
shall hold their offices for the time prescribed by law. 

9. All civil officers elected or appointed, pursuant to the pro­
visions of this Constitution shall be Commissioned by the Governor. 

10. The term of office of all officers elected or appointed pur­
suant to the provisions of this Constitution, except when herein 
otherwise directed, shall commence on the day of the date of their 
respective Commissions; but no Commission for any office shall 
bear date prior to the expiration of the term of the incumbent of 
said office. 

ARTICLE VIII 

General Provisions 

1. The Secretary of State shall be ex officio an auditor of the 
accounts of the Treasurer, and as such, it shall be his duty to assist 
the legislature in the annual examination and settlement of said 
accounts, until otherwise provided by law. 

2. The seal of the State shall be kept by the Governor or per­
son administering the Government, and used by him officially, and 
shall be called the great Seal of the State of New Jersey. 

3. All grants and commissions shall be in the name and by the 
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authority of the State of New Jersey, sealed with the great seal 
signed by the Governor or person administering the government'. 
and countersigned by the Secretary of State, and shall run thus: 
wrhe State of New Jersey, to ........................ , Greeting." All writs 
shall be in the name of the State; And all indictments shall con­
clude in the following manner, viz.: "against the peace of this 
State the government and dignity of the same." 

4. 'I1his Constitution shall take effect and go into operation on 
the second day of September in the year of our Lord one thousand 
eight hundred and forty-four. 

ARTICLE IX 

Amendments 

Any specific amendment or amendments, to the Constitution 
may be proposed in the Senate or General Assembly, and if the 
same shall be agreed to by a majority of the members elected to 
each of the two houses, such proposed amendment or amendments 
shall be entered on their journals, with the yeas and nays taken 
thereon, and referred to the Legislature then next to be chosen, 
and shall be published for three months previous to making such 
choice, in at least one newspaper of each County, if any be pub­
lished therein; and if in the Legislature, next chosen, as aforesaid, 
such proposed amendment or amendments, or any of them, shall be 
agreed to by a majority of all the members elected to each house, 
then it shall be the dnty of the Legislature to submit such pro­
posed amendment or amendments, or such of them as may have 
been agreed to as aforesaid by the two legislatures, to the people, 
in such manner and at such time, at least four months after the 
adjournment of the Legislature, as the legislature shall prescribe; 
And if the people at a special election to be held for that purpose 
only, shall approve and ratify such amendment or amendments, or 
any of them by a majority of the electors qualified to vote for 
members of the legislature voting thereon, such amendment or 
amendments so approved and ratified shall become part of the con­
stitution: provided that if more than one amendment be sub­
mitted, they shall be submitted in such manner and form that the 
people may vote for, or against each amendment separately and 
distinctly; but no amendment or amendments shall be submitted to 
the people by the Legislature oftener than once in five years. 

ARTICLE x 
Schedule 

That no inconvenience may arise from the change in the Con­
stitution of this State, and in order to carry the same into com­
plete operation, it is hereby declared and ordained, that-

1. The common law and statute laws now in force not repug-
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nant to this Constitution, shall remain in force until they expire by 
their own limitation, or be altered or repealed by the Legislature; 
and all writs, actions, causes of action, prosecutions, contracts, 
claims and rights of individuals and of bodies corporate, and of 
the State, and all charters of incorporation, shall continue, and all 
indictments, which shall have been found, or which may hereafter 
be found, for any crime or offence committed before the adoption 
of this Constitution, may be proc~eded upon as if no change had 
taken place. rrhe several Courts of law and equity, except as 
herein otherwise provided, shall continue with the like powers and 
j urjsdiction as if this Constitution had not been adopted. 

2. All officers now filling any office or appointment, shall con­
tirme in the exercise of the duties thereof, according to their respec­
tive Commissions or appointments, unless, by this Constitution it is 
otherwise directed. 

3. 'l'he present Governor, Chancellor and Ordinary or Surro­
gate General, and Treasurer shall continue in office until succes­
sors elected or appointed under this Constitution shall be sworn or 
affirmed into office. 

4. In case of death, resignation, or disability of the present 
Governor, the person who may be Vice President of Council at the 
time of the adoption of this Constitution shall continue in office 
aud administer the Government until a Governor shall have been 
elected and sworn or affirmed into office under this Constitution. 

5. The present Governor, or in case of his death or inability to 
act, the Vice President of Council, together, with the present mem­
bers of the Legislative Council and Secretary of State shall con­
stitute a board of state canvassers, in the manner now provided 
by law, for the purpose of ascertaining and declaring the result of 
the next ensuing election for Governor, members of the House of 
Representatives and electors of President and Vice President. 

G. 'l'he returns of the votes for Governor, at the said next 
ensuing election shall be transmitted to the Secretary of State, 
the votes counted, and the election declared, in the manner now 
provided by law in the case of the Election of Electors of President 
and Vice President. 

7. The Election of Clerks and S'urrogates, in those Counties 
where the term of office of the present incumbent shall expire pre­
vious to the general election of eighteen hundred and forty five, 
shall be held at the general election next ensuing the adoption of 
this Constitution; the result of which election shall be ascertained 
in the manner now provided by law for the election of Sheriffs. 

8. The elections for the year eighteen hundred and forty four 
shall take place as now provided by law. 

9. It shall be the duty of the Governor to fill all vacancies in 
office happening between the adoption of this Constitution and the 
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first session of the Senate, and not otherwise provided for and the 
Commissions shall expire at the end of the first session of the 
Senate or when successors shall be elected or appointed and 
qualified. 

10. The restriction of the pay of members of the Legislature, 
after forty days from the commencement of the session, shall not 
be applied to the first legislature convened under this Constitu­
tion. 

11. Clerks of Counties shall be Clerks of the Inferior Courts of 
Common Pleas and Quarter Sessions of the several counties, and 
perform the duties, and be subject to the regulations now required 
of them by law until otherwise ordained by the Legislature. 

12. The Legislature shall pass all laws necessary to carry into 
effect the provisions of this Constitution. 
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JOINT RESOLUTIONS 

CREATING AND RECONSTITUTING THE COMMISSION ON REVISION OF THE 
NEW JERSEY CoNsTTTUTION 

STATE OF NEW JERSEY 

JOINT RESOLUTION No. 2 

J OIN'l' RESOLUTION creating a research committee to study the re­
vision of the New Jersey Constitution and prescribing its 
powers and duties, and making an appropriation therefor. 

WHEREAS, The party platforms of both major political parties 
have indicated the necessity for constitutional revision; and 

WHEREAS, The Governor and members of the Legislature have ad­
vocated certain constitutional changes; and 

WHEREAS, It is in the interest of the citizens of the State that a 
commission be created for the purpose of inquiring into the 
subject of constitutional revision and of suggesting to the 
Governor and the Legislature changes in the Articles of the 
present Constitution of the State and to report to the Gov­
ernor and the Legislature recommendations in the form o.f 
proposed changes in the Constitution together with the rea­
sons upon which said recommended changes are founded; 
now therefore 

BE IT RESOLVED by the Senate and General Assembly of the 
State of New Jersey: 

1. There is hereby created a commission the members. of which 
Hhall be appointed as follows: 

Two members to be appointed by the Governor; 
Two members to be appointed by the President of the S'enate; 
'rwo members to be appointed by the Speaker of the House 

of Assembly; and one member to be selected by a majority of the 
appointed members. 

AU members shall serve without compensation. 

2. Within seven days after the effective date of this joint reso­
lution t.he Governor, the President of the Senate and the Speaker 
of the House of Assembly shall make their respective appointments 
under this joint resolution. 

905 
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3. Within fourteen days after the effective date of this joint 
resolution the appointed members shall meet and select the member 
of the commission to be selected by the appointed members and 
shall elect from its membership a chairman who shall be its pre­
siding and executive officer. 

Four members of the commission shall constitute a quorum 
and the majority of the quorum may act for the commission. 

4. The commission shall be charged with the duty of inquiring 
into the subject of constitutional revision and of suggesting in what 
respects the Constitution of New Jersey should be changed and 
make recommendations to provide for the more effective working 
of present-day representative processes. 

5. The commission is authorized to hold hearings, call witnesses 
and to draft necessary legal and clerical assistance from such State 
departments as may be required. It shall also have authority 
to engage and appoint a secretary, not of its own number, and 
such competent and expert advisors and clerical and stenographic 
assistants as it may deem necessary to the proper accomplishment 
of the purpose of this joint resolution; provided, that the com­
pensation to be paid such assistant shall at all times be within 
the limits of the appropriation hereby made. 

6. The commission is directed to report on or before February 
second, one thousand nine hundred and forty-two, to the regular 
session of the Legislature of one thousand nine hundred and 
forty-two and to the Governor. 

7. For the purpose of carrying into effect this joint resolution 
there is hereby appropriated the sum of five thousand dollars 
($5,000.00) or so much thereof as may be necessary. 

8. rri1is joint resolution shall take effect immediately. 

Approved November 18, 1941. 
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,JoJNT RESOLUTION for the continuation and reconstitution of the 
commission appointed pursuant to pamphlet laws of one 
thousand nine hundred and forty-one, Joint Resolution 
number two, entitled "Joint Resolution creating a research 
committee to study the revision of the New Jersey Constitu­
tion and prescribing its powers and duties and making an 
appropriation therefor," approved November eighteenth, 
one thousand nine hundred and forty-one. 

WHEREAS, It is in the interests of the citizens of the State that 
the commission heretofore created for the purpose of inquir­
ing into the subject of constitutional revision and of suggest­
ing to the Governor and the Legislature changes in the 
Articles of the present Constitution of the State and to 
report to the Governor and the Legislature recommendations 
in the form of proposed changes in the Constitution together 
with the reasons upon which said recommended changes 
should be founded, shall be continued and reconstituted; 
now, therefore 

BE IT RESOLVED by the Senate and General Assembly of the 
State of New Jersey: 

1. The commission created, appointed and selected pursuant to 
the provisions of pamphlet laws of one thousand nine hundred and 
forty-one, Joint Resolution Number Two, be and the same hereby 
is continued and reconstituted for the purposes in said joint reso-
1 u ti on set forth. 

2. r.rhe said commission shall be continued and reconstituted 
with the same members as were appointed and selected under said 
Joint Resolution Number Two, who shall serve without compensa­
tion, and four members of the commission shall constitute a 
quorum and a majority of the quorum may act for the commission. 

3. rrhe commission shall be charged with the duty of inquiring 
and continuing the inquiry already begun into the subject of con­
stitutional revision and of suggesting in what respects the Con­
stitution of New Jersey should be changed and of making recom­
mendations to provide for the more effective working of present­
day representative processes. 

4. The commission is authorized to hold hearings, call witnesses 
and to draft necessary legal and clerical assistance from such 
State departments as may be required. It shall also have authority 
to engage and appoint a secretary, not of its own number, and 
such competent and expert advisors and clerical and stenographic 
assistants as it may deem necessary to the proper accomplishment 
of the purpose of this joint resolution; provided, that the com-
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pensation to be paid such assistants shall at all times be within 
the limits of the appropriation hereby made. 

5. The commission is directed to report on or before June first, 
one thousand nine hundred and forty-two, to the regular session 
of the Legislature of one thousand nine hundred and forty-two 
and to the Governor. (as amended April 1, 1942) 

6. For the purpose of carrying into effect this joint resolu­
tion there is hereby appropriated the unencumbered balance of 
the sum of five thousand dollars ($5,000.00) heretofore appro­
priated to said commission or so much thereof as may be necessary. 

7. This joint resolution shall take effect immediately. 

Approved January 24, 1942. 
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PART I 

STATEMENT OF TRANSMITTAL 

with 
HIGHLIGHTS OF TUE PROPOSED CONSTITUTION 

and 
SUMMARY AND EXPLANATION 

STATEMENT OF TRANSMITTAL 

To the Governor, the Legislature, and the People of New Jersey: 
'rhe document submitted in this report for your consideration 

is not a model constitution. It does not purport to embody the 
most advanced thinking of political scientists. It sets forth, in­
stead, what your commission believes to be the requirements to 
secure to New Jersey the benefits of experience in public affairs 
extending over a century and a half. The commission has sought 
the best informed State opinion, has examined the constitutions 
and constitutional experience of other States, and has attempted 
to avoid the compromises which might impede or destroy the 
fundamental precepts of government in New Jersey. The result, 
it believes, is a document which can meet the demands of sound 
government. 

'l.1he citizens of this State look to their constitution for the em­
bodiment of principles designed to produce a well-ordered com­
monwealth. These principles are interpreted to the individual in 
terms of his liberty, his security, his protection, and in guarantees 
of unprejudiced administration of all public affairs. He expresses 
his acceptance of constituted authority by contributing to its sup­
port, by rendering his services when called, and by voting effec­
tively. These benefits, in terms of rights and obligations, are the 
things that a good constitution secures to every one, without favor 
or privilege. 

As an instrument of government, the constitution allocates 
authority, defines powers and sets up procedures. It does not 
prescribe details-these are supplied by the laws, orders, rulings, 
and regulations of the various public agencies operating under its 
general provisions, including the Governor, the Legislature, the 
courts, the administrative agencies and local authorities. In the 
American Federal system, a State constitution is a complementing 
document to the Constitution of the United States. It operates in 
a clearly defined sphere-at times supplementing, at times im­
plementing, but most often providing the means of putting into 
effect the powers reserved to the State. 

As the foundation upon which organized social life rests in a 
body politic, the Constitution must be both a stabilizer and a 
shock-absorber. The flexibility demanded in the constitution is a 
requirement of progress. Changes in personal habits, economic 
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pursuits, social needs, and political horizons are the marks of a 
progressive people. The constitution must keep pace with these 
changes, if it is to establish the conditions of order and stability 
which make progress possible. It becomes, therefore, a reflection 
of experience of the past, knowledge of the present, and a program 
for the future. 

If the Commission has succeeded in expressing these principles 
in the proposed revision, 

THIS CONSTITUTION WILL NOT: 

1. Disturb the civil rights secured to individuals through­
out our constitutional history; 

2. Stifle future development by a clutter of untempered 
devices and untried political fads; nor 

3. Contain details, where legislative and executive discre­
tion will produce a more flexible working pattern. 

THIS CONSTITUTION WILL: 

1. Guarantee basic rights and obligations, fundamental 
structures and procedures; 

2. Confer power commensurate with the responsibility 
placed upon public officials; and 

3. Provide for public scrutiny and control of the conduct 
of public affairs. 

New Jersey's particular needs controlled the construction of 
the revised constitution. Where existing requirements were con­
sonant with need, they were retained. Where provisions had be­
come obsolete through practice, they were deleted. And where 
developments needed constitutional recognition to give them a 
formalized status, they were added. Those provisions which con­
fused the legislative process were clarified and adjusted. Those 
which defeated real executive control and supervision were aban­
doned and in their place was set forth the basis of a strong and 
efficient administration. Those perpetuating an archaic, inflexible, 
and cumbersome judicial organization were superseded by pro­
visions for a responsible, flexible, and unified court system. In 
these ways, the groundwork has been laid for an efficient, sim­
plified, and competent State government. The constitutional ma­
chinery, however, can be no better than those who operate it. The 
transformation from a program-the constitution-to a govern­
ment functioning with adequacy and integrity, and in the public 
interest, can only be carried out by an intelligent, conscientious, 
and observant electorate. 

The commission sees its responsibility as twofold: (1) to the 
Governor and Legislature from whom it derived its immediate 
authority, and (2) to the people of New Jersey in whom reside 



912 Report of the Commission on Revision 

the sovereign power in State affairs and the political right of self­
government. The recommendations contained in this report are 
thus respectfully submitted to the Governor, to the Legislature and 
to the people of the State of New Jersey. 

THE COl\IMISSION ON REVISION OF THE 
NEW JERSEY CONSTITUTION 

THE COMMISSION UNANI1\10USLY RECOl\IMENDS 

A REVISED CONSTITUTION FOR THE STATE 01<' NEW JERSD;Y, THE 
TEXT OF WRICH IS SET FORTH m PART II m' Tms REPORT ; 

That through suitable enabling legislation, the Legislature at 
the primary election in September, next, shall request authority 
from the people to submit a revised constitution at the general 
election of November, 1942; 

That upon a favorable vote of the people on this question at 
the primary election a revised constitution shall be incorporated 
in a legislative bill and be enacted as a law; 

'rl1at this law sha11 set in motion the machinery for submission 
of the constitution to the people at the general election in Novem­
ber, 1942; 

That the law also provide for such distribution and publica­
tion of the revised constitution as the Legislature may deem ap­
propriate; 

That submission of the revised constitution shall be in such 
form that the people will vote either for or against the document 
as a whole. 

The commission is of the opinion that the foregoing procedure 
is the most efficient, economical and speedy method for ascertain­
ing the will of the sovereign people to adopt a new constitution. 
It also conforms to the best accepted American constitutional 
theory and tradition. It is impractical to utilize the amending 
method provided by Article IX of the present constitution. The 
great number of interdependent changes which under this article 
would have to be submitted to the people separately should not 
be torn apart by piece-meal acceptance if we are to have a work­
able constitution. In addition, under Article IX it would be neces­
sary to submit separate amendments in a special e~ection at an 
estimated cost to the State of $700,000. Furthermore, at no special 
election in the history of the Slate have a majority of the voters 
ever participated, and it is inimicable to the democratic process 
that a minority of the people should pas-; upon comprehensive 
revision of the fundamental law. In the unanimous opinion of 
the commission, the only feasible alternative to the method which 
it recommends is a constitutional convention. 

• * * * * 
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HIGHLIGHTS OF THE PROPOSED CONSTITUTION: 

THE LEGISLATURE: 

Membership and Organization: No changes are made in the 
basis of representation and organization of the legislative branch 
of the government. The terms of office and salaries of legislators 
are increased, and sessions are limited to every other year for a 
ninety-day period. A new feature-a legislative council-is added 
to guide, plan and co-ordinate the legislative program. Eligibility 
of legislators for appointive State offices is restricted, the confirma­
tion of gubernatorial nominations is expedited and the activities 
of lobbyists curtailed. All appointments to office with the excep­
tion of the State Treasurer and the State Comptroller are yestecl 
in the executive department subject to the power of the Senate 
with respect to confirmation. 

Powers and Duties: Many technical refinements of existing 
legislative limitations are made, and the power of investigation is 
improved. Fiscal procedures are regulated by the abolition of 
dedicated funds, and of supplementary appropriations except upon 
compliance with rigid conditions. A single budget appropriation 
bill for the support of State government is made mandatory, and 
limitations upon the borrowing power are modernized without re­
moving the necessity for a referendum. Finally, restrictions upon 
mandatory local expenditures and special legislation are made 
more stringent. 

THE GOVERNOR: 

Executive Office: The Governor's term of offiee is extended to 
four years, and eligibility restricted to one term. The veto power 
is redefined, a two-thirds vote being required to override vetoes 
of spending items, while in other cases the present practice is con­
tinued. The Governor is given the power of pardoning and com­
muting sentence, after having received the recommendation of a 
Parole Commission. The Parole Commission, which is set up in 
the constitution, is given exclusive power over paroles. The Gov­
ernor's control over the militia is redefined and these sections 
modernized. 

Administration: Nine major departments are set forth, and the 
Governor is required to allocate all existing agencies within these 
departments. Functions, powers and duties may be reallocated by 
the Governor among and within the nine departments. A single 
executive will head each administrative department, unless the 
Legislature provides otherwise. All heads of departments are ap­
pointed by the Governor to serve at his pleasure, except the 
Treasurer and Comptroller who are elected in joint session of the 
Legislature, as heretofore, so that legislative representatives 
may audit and check expenditures authorized by that body. A 
merit system in the civil service is required, and pension rights 
in funds maintained by the State are given contractual status. 
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rr HE COURTS : 

Orgarnization: The present structure of State courts and the 
county courts, are superseded by an entirely new system. A court 
of seven justices, with appellate jurisdiction only, becomes the 
highest tribunal in the State, called the Supreme Court. A single 
State-wide court with law and equity sections, for the trial of all 
civil and criminal cases, called the Superior Court, replaces nine 
different existing courts. Appellate divisions of the Superior 
Court, each consisting of three justices, are established to hear 
appeals from trial courts. 

Administration: The Chief Justice of the Supreme Court is 
made the administrative head of all courts in the State. He will 
appoint an executive director to assist him in handling the busi­
ness affairs of the courts. The system is designed to afford effi­
ciency in administration and prompt trials before specialized 
judges, to expedite appeals and to permit the assignment of judges 
to each conn ty as they are needed.* 

AMENDMENTS: 

The present amending process is changed in only two respects: 
(1) the reqnirement of passage by two successive Legislatures is 
replaced by one Legislature and a two-thirds Yote; and (2) sub­
mission of amendments at a special election, now mandatory, is 
changed to submission at a general election. 

A Sul\IMARY AND EXPLANATION 

of 

"\VHAT Is NEw IN THE REVISED CONSTITUTION 

(Arra.nged in the sarne order as the Revisecl Constitiition) 

rrhe questions facing the Constitutional Revision Commission 
were those which have occurred to most J erseymen during the 
prolonged discussions of constitutional change in New Jersey. What 
is the purpose of revision? What should be the legislative, exern­
tive and judicial functions of state government? Any worthwhile 
constitutional revision depends on the ans1ver to these questions. 
rrhe revised constitution answers them as follows : 

Article I. Rights and Privileges. VII. Finance. 

II. State Government. VIII. Elections. 

III. Legislature. IX. Amendments. 

IV. Executive. X. General Provisions. 

v. Judiciary. XI. Schedule. 

VI. Public Officers. 

* A report on a survey 0£ the work 0£ the courts, prepared by Dr. Ralph 
Temp.le under direction 0£ the commission, is in course 0£ completion and 
will be available shortly. 
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ARTICLE I 

RIGHTS AND PRIVILEGES 

915 

A new paragraph guarantees every citizen or taxpayer 
the right to restrain any violation of the constitution. There 
is no other substantial change. 

Explanation: 
No change has been made in the time-tested prov1s10ns of the 

bill of rights, with the exception of the addition of a provision 
guaranteeing every citizen and taxpayer the right to restrain any 
violation of the constitution. Any citizen who believes an act of 
the Legislature authorizing an expenditure of public money vio­
lates the constitution cannot now prevent the expenditure, unless 
he can show that the injury to him is different in kind or degree 
from what every other citizen suffers. 'l1he new provision wipes 
out this legal impediment and brings the State government under 
effective public scrutiny and control. 

Summary: 

ARTICLE II 

STATE GOVERNMENT 

1. All powers of goYernment, except as expressly limited 
by the constitution, shall be embraced within the legisla­
tive power. 

2. The procedure of administrative agencies shall, where 
private rights are concerned, conform to published regula­
tions which, so far as practicable, shall be uniform. 

Explanation: 
The Legislature is definitely freed of any implication that, 

like the Congress, it cannot serve the people unless the power it 
wishes to exercise is spelled out in the constitution. Our present 
theory of American state government, that state constitutions, 
unlike the Federal document, do not grant but merely limit 
sovereign powers, is given formal expression by the new clause. 

In order to serve the people effectively administrative agencies 
which combine all three types of powers have become a permanent 
part of the machinery of government. Viewed in the light of the 
development of administrative agencies, the threefold division of 
powers has been saved only through intelligent judicial interpre­
tation. In recognition of this situation, the new clause sets up 
fundamental standards of responsibility that the people demand 
of such agencies. The new clause guarantees, first, that the public 
business handled by administrative agencies will be subject to 
uniform published procedures barring secret and irregular trans­
actions, and secondly, that all citizens shall receive fair and uni­
form treatment from such agencies. 
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LiEGJSJ ,ATt:'RE 

Sumnwry: 

1. The Legislature shall meet in a ninety-day session 
once every other year. 

2. Special sessions shall meet on call for a single, specific 
purpose and shall last no longer than fifteen days. 

3. The terms of Senators shall be four years and Assem­
blymen two years, with elections in odd-numbered years, in 
order to remove the influence of presidential and congres­
sional elections. 

4. 'rhe salaries of members of the Legislature shall be 
$1,500 a year. 

5. No member of the Legislature shall be eligible for ap­
pointment to a State office during the term for which he 
was elected and for one year thereafter. 

6. 'rhe Legislature cannot appoint or elect any execu­
tive, administrative or judicial officer except the State 
'rreasurer and State Comptroller. 

7. The Senate shall act upon all nominations within 
thirty days and vote in public on all nominations. 

8. Lobbying shall be prohibited in legislative chambers, 
and shall be regulated through a system of compulsory 
registration. 

9. A seven-man legislative council shall be established 
consisting of the Governor (or, in his absence, the Attorney­
General), the President of the Senate, the Speaker of the 
House, the majority and minority leaders of the Senate, 
and the majority and minority leaders of the House. 

The duties of the legislative council shall be to carry on 
legislative work between sessions, make studies, prepare 
legislative programs and act as a contact between the legis­
lative and executive branches of government. The six legis­
lative members of the legislative council shall receive com­
pensation of $1,500 a year for their services on the council. 

10. The right of labor to organize and bargain collec­
tively shall not be impaired. 

11. The zoning and condemnation clauses are changed to 
safeguard public property and permit highway beautifica­
tion and the building of parkways. 

12. Mandatory expenditures are curbed by strengthen­
ing the prohibitions against special legislation. 

E xpl<;ina.tion: 

Comparisons with other states discloses that New Jersey has 
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long and complicated legislative sessions, underpaid legislators, 
rare meetings of legislative committees, and little discussion of 
legislative problems. One of the basic purposes which the revision 
is designed to accomplish is to stabilize the legislative process. 

The present system, based upon a practice of unlimited ses­
sions of the Legislature, meeting on but one day a week, inadequate 
compensation for the people's representatives and free rein for 
all kinds of lobbying, is encouraged by the present constitutional 
framework. The system results in the breakdown of the best fea­
tures of the committee system and the necessity for disposing of 
major legislation through the hazardous proceedings of party 
caucuses. Legislative exercise of the power of appointment to· 
public office-an essentially executive power-has also contributed 
to reduce the effectiveness of the Legislature as a law-making body. 

The revision of the legislative article attacks all of these 
weaknesses at their source. While there may be disadvantages to 
the biennial session in financial planning, they are far outweighed 
by advantages in legislative effectiveness under New Jersey's spe­
cial conditions. The constitutions of all States except Rhode Island, 
New York, South Carolina and New Jersey call for sessions every 
other year. In South Carolina an amendment to effect biennial 
sessions is pending. This plan, including the ninety-day limit on 
the duration of the session, will concentrate legislative attention on 
important proposals, compel a short businesslike and continous 
session, and curtail the mass of unnecessary laws. It will also en­
courage more men of ability, whose time is limited, to seek seats 
in the Legislature. 

'\Vith a Legislature meeting every two years it would, of course, 
be absurd to elect Assemblymen every year or Senators every three 
years as at present. Their terms are for this reason increased to 
two and four years, respectively, which are the usual terms of 
office for legislators in other States. New Jersey is now the only 
S'tate in the country that elects Assemblymen for a one-year term. 

The compensation of legislators should be more commensurate 
with time and service rendered. Salaries paid in neighboring 
states are informative; for example, Massachusetts, $2,000 a ses­
sion; New York, $2,500 a year; Ohio, $2,000 a year; and Pennsyl­
vania, $3,000 a session. These figures make the recommended in­
creases for this state most conservative. 

A major cause of legislative confusion has been the lack of 
opportunity for full and careful consideration of legislative mat­
ters. Each member of the Legislature is expected to be familiar 
with criminal laws, state departmental needs, the tax structure 
and a host of other intricate and involved questions. Meanwhile, 
most committees in the Legislature meet neither long nor often. 
To aid in consideration of legislative affairs, many states have set 
up legislative councils which devote all their time to the study 
of proposed legislation, with a full-time research staff assisting. 
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'fhe council as established in the proposed constitution promises 
guidance, co-ordination and planning for the legislative process. 
Between biennial sessions, the council would investigate important 
legislative problems which require technical competence. During 
the session, its program would form a guide for the most efficient 
use of legislative time. After each session, the council will follow 
up important new legislation to check upon its practical results 
in operation. 

Since the Legislature has all powers which are not taken from 
it by express constitutional provision, true innovations, insofar 
as the recommendations of the commission are concerned, would 
consist only of further limitations upon legislative power or the 
deletion of existing restrictions. The commission, after careful 
study of the subject of mandatory local expenditures, concluded 
that this problem cannot practically be solved through constitu­
tional provision without confusing the present system of state 
and local relationships. The commission has, however, tightened 
up that part of existing restrictions on special legislation which 
relates to salaries and other rights of public employees in a manner 
which will eventually compel uniform treatment of all public em­
ployees whose responsibilities and situations are similar. 

The inalienable right of the working man and woman to or­
ganize and bargain collectively is recognized. 

Other changes, such as those relating to protection of public 
property and beautification of highways and the building of park­
ways, are included so as to remove any possible implication from 
present provisions in the constitution that such power does not 
already exist. 

ARTICLE IV 

EXECUTIVE 

Smnmary: 
1. The Governor shall serve for four years, starting the 

fifteen th of December after his election. 
2. The Governor shall be eligible to hold office for only 

one term. 
3. The heads of all administrative departments, except 

the Treasurer and the Comptroller, shall be appointed by 
the Governor with the advice and consent of the Senate. 

4. Unless the Senate confirms or rejects an appointment 
by the Governor ·within thirty days, the appointment shall 
be deemed confirmed. l 

5. The heads of all administrative departments shall 
serve at the pleasure of the Governor. 

6. All administrative and executive offices, boards, bu­
reaus, commissions and departments of the State govern­
ment shall be placed by the Governor within nine adminis-
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trative departments as follows: Agriculture, Commerce, 
Education and Civil Service, Labor, Law, Public Works, 
Social Welfare, State, and Taxation and Finance. 

7. The functions, powers and duties of executive and• 
administrative offices and agencies may be reallocated by 
the Governor within and among the nine civil departments, 
but the Legislature may veto any executive order of alloca­
tion within thirty days after the order is transmitted to 
both houses. 

8. The Governor shall have the right to remove all S'tate 
officials, except members of the Legislature, officers elected 
or appointed by the Legislature and judicial officers, for 
misfeasance or malfeasance in office after a public hearing. 

9. Three days shall elapse between the veto of any legis­
lative act and reconsideration by either house of the Legis­
lature. The Governor's veto of any item in an appropria­
tion bill shall require a two-thirds vote of each house of the 
Legislature for passage over the veto. 

10. The pmver to pardon and commute sentences, after 
conviction, is vested in the Governor. A commission on 
parole, appointed by the Governor, shall have State-wide 
jurisdiction to grant paroles and supervise parolees. The 
commission shall also make recommendations to the Gov­
ernor upon applications for executive clemency. 

11. The militia remains under the Governor with an 
Adjutant-General to serve at his pleasure. All officers shall 
be commissioned by the Governor after selection upon a 
merit basis according to Federal standards. 

Explanation: 
The functions of modern executives in all forms of business 

organization contrast sharply with the office of Governor of New 
Jersey, who can be an executive in name only. Hampered by 
whimsical laws and inadequate constitutional authority, the Gov­
ernor of New Jersey suffers as an executive from the multiplicity 
of offices, commissions, boards, bureaus, and other agencies, and 
from lack of authority to control his most important departments. 
Our greatest need, to which the revision is directed, is to strengthen 
the executive authority. 

This has been achieved by redefining the role of the executive 
as head of the administrative organization, by making possible 
the simplification of the subordinate administrative structure and 
by clarifying the relationship of the Governor to the Legislature. 

As chief executive officer, the Governor is responsible for the 
efficient, orderly, and co-ordinated conduct of governmental busi­
ness. The extent of his accountability depends upon his power 
to obtain from all of his subordinates an adequate performance of 
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their duties. This in turn means that these subordinates must be 
rendered accountable to him. Under the existing constitution, the 
Attorney-General, Secretary of State and keeper of the State 
prison are given five-year terms which place them outside the line 
of executive control. In addition to these officials, numerous state 
officers, boards and commissions have been established without 
any concerted plan of synchronizing their terms of office, their 
appointment to office, or their functions within a properly co­
ordinated and responsible executive department. The result is that 
the office of Governor has been deprived of real managerial func­
tions and executive responsibility has been scattered among execu­
tive agencies created and filled by legislative authority. 

The first remedy for this situation is supplied by providing 
for the nomination and appointment of the heads of all adminis­
trative departments by the Governor with the advice and consent 
of the Senate. The hand of the Governor is strengthened in this 
respect by a provision requiring senatorial action within thirty 
days on such nominations as the Governor may make. Only the 
State Treasurer and the Comptroller remain legislative offices, in 
the sense of appointment and responsibility, in order to give the 
Legislature a check upon the expenditure of appropriations which 
it has authorized. By fixing the term of all such department heads 
to coincide with that of the Governor, and by authorizing their 
removal at his pleasure, the Governor is appropriately granted the 
power essential to secure smooth-running state government .. 

The second remedy is provided in administrative organization. 
Provision is made for the allocation of all executive and adminis­
trative offices together with their powers, duties and functions, 
within nine major departments. The responsibility to achieve this 
allocation by executive order is placed upon the Governor. Any 
reallocation of functions, however, is made subject to veto by 
the Legislature within thirty days. Such a reorganization will 
bring into a compact administrative organization more than ninety 
agencies at present performing administrative functions. No con­
stitutional allocation is attempted because of the special treatment 
demanded by the variety in type, size, term, and duties of these 
agencies. By combining administrative activities into nine de­
partments, there will be created a responsible and accountable 
corps of administrative officers to function as a gubernatorial 
cabinet. In order to allow for situations where a plural executive 
has proved advantageous, the Legislature is authorized to make 
an exception to the general r~quirement of a single executive at 
the head of each administrative department. The Governor is thus 
provided with the means of securing control over administrative 
activity. His program can be planned in consultation with his 
chief administrative assistants, and his policies can be carried out 
under his supervision. Within the field of administration, duplica.-
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tion of effort can thus be eliminated, conflicting spheres of action 
can be avoided and purposes co-ordinated. 

The principle of strengthening the executive does not occasion 
a corresponding weakening of the Legislature. When the Governor 
is made a powerful and responsible head in his own sphere of ad­
ministration, the Legislature can be relieved of executive functions 
and its attention confined solely to legislation. The relation of the 
Governor to the Legislature is thus defined more clearly by retain­
ing each branch in its own sphere and preserving the traditional 
checks and balances. Only in connection with budgetary matters 
is this relationship altered in the proposed revision. The item veto 
over appropriation bills, now possessed by the Governor as the 
responsible budgetary officer, is strengthened by requiring a two­
thirds vote in the Legislature before it may be overridden. 

It is not in the best interest of the state to give the Governor 
power to dominate the Legislature through any other increase in 
the veto power. For the same reason, the opportunity for political 
control over the Legislature is minimized by the provision that 
hereafter no Governor may serve more than one term. This limita­
tion on the Governor's term eliminates the possibility of a Gov­
ernor perpetuating himself in office through the creation of a 
strong political machine. On the other hand, the Governor's term 
of office is lengthened to four years in order to provide him with 
ample opportunity to carry out his program. 

Summary: 

ARTICLE v 
JUDICIAL 

1. The highest court in New Jersey shall be a Supreme 
Court, to be the appellate court of last resort and to replace 
the present Court of Errors and Appeals. 'l1he S'upreme 
Court shall also make rules as to pleading, practice and 
evidence in all the courts. 

2. The Supreme Court shall consist of a Chief Justice 
and six associate justices, to be appointed by the Governor 
with the advice and consent of the Senate. 

3. There shall be a State-wide trial court of general 
jurisdiction in law and equity, to be known as the Superior 
Court. This court shall replace the present Supreme Court, 
Court of Chancery, Prerogative Court, Circuit Courts, or­
phans' courts, common pleas courts, courts of oyer and 
terminer, courts of special sessions and courts of quarter 
sessions. 

4. The Superior Court shall have a total membership 
of not less than twenty-five justices, and shall hold sessions 
in each county. 

5. Appeals shall be heard by appellate divisions of the 
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Superior Court. Further appeals to the Supreme Court 
shall be taken in certain specified classes of cases. 

6. Every controversy shall be completely determined by 
any justice before whom it is heard, and upon appeal the 
appellate court shall exercise all jurisdiction necessary to 
do full justice. 

7. The Chief Justice shall be the responsible supervisory 
head of all the courts, and shall enforce rules of adminis­
tration to be adopted by the Supreme Court. 

8. The Chief Justice shall appoint an executive director 
or the courts who shall handle the business affairs of the 
courts. 

9. rrhe Chief Justice shall annually prepare a public 
report on the work of the courts. 

10. The justices of the Supreme Court shall in the first 
instance be appointed by the Governor with the advice and 
consent of the S'enate from among the Chief Justice, the 
Chancellor, the justices of the Supreme Court, judges of 
the Court of Errors and Appeals who are counsellors-at­
law of at least ten years' standing, Circuit Court judges 
and Vice-Chancellors. All of the foregoing members of the 
judiciary who are not appointed to the Supreme Court shall 
be justices of the Superior Court, each for the balance of 
his unexpired term. No member of the judiciary shall re­
ceive any increase or decrease in his salary by virtue of his 
transfer to the Superior Court. 

11. All justices of the Superior Court shall be appointed 
for a term of seven years and, if reappointed, shall have 
tenure during good behavior. 

12. All justices of the Supreme Court shall be chosen 
from among the justices of the Superior Court and shall 
have tenure during good behavior. 

13. All members of the judiciary shall retire upon 
reaching the age of seventy years. 

Explanation: 
New Jersey has the most complicated scheme of courts existing 

iu any English speaking state. These courts were modeled after 
the chief English courts of the period before the American Revo­
lution. They were continued here first under the Constitution of 
1776 and then under the Constitution of 1844. Indeed, the juris­
diction of these courts can only be ascertained even today by an 
historical inquiry into the jurisdiction before the Revolution of 
their predecessor courts in England. In England three-quarters 
of a century ago, and in nearly every other American State as 
well, the court structure was simplified into a simple system con-
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sisting generally of (1) a Supreme Court with appelJate jurisdic­
tion only, (2) a trial court of general jurisdiction with appellate 
divisions, and (3) lower courts of limited jurisdiction created by 
the Legislature with local or special jurisdiction. Of all the com­
mon law jurisdictions New Jersey alone has lagged, due to the 
difficulties of amendment under the present constitution, in sim­
plifying its judicial system. 

Due also to the same cause, ~ew Jen;ey is the only common la"\Y 
State except Delaware in which the highest judges have a multi­
plicity of duties in different courts. Thus, the Chancellor is not 
only the Court of Chancery, and the Ordinary or S'urrogate Gen­
eral, but he also is a member of and part of the time the presiding 
judge in the Court of Errors and Appeals, as well as a member 
of the Court of Pardons, as it is popularly called. The nine Su­
preme Court Justices are not only members of the Court of Errors 
and Appeals, but they also sit in the appellate terms of the Su­
preme Court three terms a year, and in addition thereto they have 
responsibilities of presiding justices in the courts of the twenty-one 
counties. The special judges of the Court of Errors and Appeals, 
popularly called "lay judges," are not only judges of that court 
but members of the Court of Pardons, and in addition, they are 
permitted to practice law or engage in private business. That such 
multiplicity of function is unbusinesslike and results not only in 
diminution of judicial efficiency but delay in the disposition of 
the business of the courts is too obvious to require argument. Not 
only is a simplification of the judicial system essential; a simpli­
fication of the functions of each judge is needed. 

'rhe courts of New Jersey also suffer through the lack of a 
single responsible head. Thus, while the Chancellor is designated 
as the president judge of the Court of Errors and Appeals, be­
cause he is the Court of Chancery he cannot sit on appeals from 
his court. In such appeals, which comprise a substantial part of 
the work of that court, the court is presided over by the Chief 
Justice. Again, while the Chancellor has limited rights of super­
vision over the Vice-Chancellors and his Advisory Masters, he has 
no jurisdiction whatsoever over the numerous judges of the law 
courts. Neither has the Chief Justice, or even the entire Supreme 
Court for that matter, any substantial power of direction as to the 
work of the judges of the law courts. What is needed, therefore, 
to effect a businesslike administration of the courts is a single 
responsible executive head with competent administrative assist­
ance. In this field the Federal courts with a Director of the Ad­
ministrative Office of the United States Courts have set an exam­
ple which the several States would do well to emulate. 

Another matter in which the courts of New Jersey have lagged 
has been in the tradition of separate courts of law and equity, 
resulting frequently in resorting to two trial courts to dispose 
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of a single controversy. Law and equity have long since been 
merged in every State except New Jersey and Delaware. In the 
United States courts under the Federal rules of civil procedure 
legal and equitable controversies are disposed of in a single case. 
A merger of law and equity in this State would tend to bring 
our practice in line with that of the Federal courts and other 
American jurisdictions. 

A citizen when obliged to litigate is entitled to have his right 
to a speedy disposition of his case guaranteed by the constitution. 
The present constitution sets up no standards as to what con­
stitutes a reasonable time within which to try a case or dispose 
of an appeal. There is no provision under the present constitution 
making it easy to send the judges where they are most necessary 
to relieve any congestion in litigation. Nor is there any provision 
for setting up temporarily appellate and trial courts when the 
work of either system of courts falls in arrears. Without the 
power in the Chief Justice to assign judges to areas where iitiga­
tion is congested, and without any provision for setting up tem­
porary special courts to meet emergencies, a citizen's right to a 
speedy disposition of his case becomes recognized only in the 
breach. 

The chief requirement of any judicial system is honest, inde­
pendent, capable judges. The existence of such a bench depends 
in the first instance upon the appointing and confirming powers 
and more indirectly upon an alert and courageous bar and en­
lightened public opinion. Constitutional provisions ·with respect 
to the appointment and terms of judges may either help or hinder 
in the attainment of these paramount objectiYes. The elimination 
of short terms ·with the consequent fear of failure of reappoint­
ment would make judges more independent. The requirement of 
previous judicial experience for appointment to the high court 
will insure not only great care in the selection of trial judges, 
but will also guarantee the recognition of meritorious service on 
the bench. 

The proposed constitution seeks to overcome these defects with 
reference to the judicial system by fundamental changes which 
have stood the test of time in other jurisdictions: 

For a most complicated scheme of courts there is substituted 
(1) a Supreme Court of seven justices selected from among the 
judges of the Superior Court and appointed during good behavior 
with appellate jurisdiction only in capital cases and in cases in­
volving the constitutionality of statutes, ordinances or administra­
tive rulings, and cases that may be certified by an appel1ate divi­
sion of the Superior Court to it, or certified by it from an appellate 
division, (2) a Superior Court of general trial jurisdiction with 
judges appointed first for a term of seven years and if reappointed 
with tenure during good behavior, this court being divided into 
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a law section with civil, criminal and matrimonial jurisdiction, 
and an equity and probate section exercising all other jurisdic­
tions, each section having an appellate division of three justices 
to which an appeal from any decision may be taken as of right, 
and ( 3) lower courts of J imi ted jurisdiction such as the district 
courts and the recorder's courts, which continue to be within the 
control of the Legislature but which may be integrated with the 
Superior Court by appropriate legislation. 

The Chief Justice is given the power to assign the justices of 
the Superior Court annually to the end that each judge may be 
delegated to the type of work for which he is best fitted by tem­
perament and training. In this manner all of the advantages of 
judges with specialized training are retained ·without the disadvan­
tages of a cumbersome scheme of courts. Each judge will function 
in but one court at one time. 

The Supreme Court is given complete power (and responsi­
bility) with respect to making rules as to administration, plead­
ing, practice and evidence in all of the courts of the State. 

The Chief Justice is made the administrative head of all of 
the courts and empowered to supervise their work. He is author­
ized to appoint an executive director of the courts to serve at his 
pleasure. This executive director shall assist the Chief Justice 
in all matters of the administration and personnel of the courts, 
publishing annually a statistical record of judicial services 
prescribing reports and audits for all the courts. 

If the Supreme Court fails to hear any case within two months 
after an appeal is perfected, or fails to decide any case within two 
months after it has been argued or submitted, the Chief Justice 
is required to certify that fact to the Governor and the Governor 
may appoint a special term of the Supreme Court from among 
the justices of the Superior Court to act until the congestion of 
cases has been overcome. Under the same conditions the Chief 
Justice may request the Governor to appoint a special term of 
the Superior Court for temporary service not to exceed one year. 

On December 1st of each year the Chief Justice shall file with 
the Governor and Legislature a report of the work of the courts 
for the preceding court year. This public document will be the 
accounting of the courts to the people of the State. 

No effort has been spared to simplify the judicial system, to 
avoid conflicting judicial duties, to provide a responsible head, 
to insure the selection of experienced and independent judges, and 
to provide for speedy trials and prompt appeals. 

ARTICLE VI 

PUBLIC OFFICERS 

Summary: 
1. The merit system of appointment and promotion in 
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civil service, with uniform salaries for similar work, shall 
be compul~ory. 

2. Benefits payable to employees under State pension 
and retirement funds shall be a contractual obligation on 
the part of the State. 

3. In any official investigation, every public officer or 
employee must answer all questions relating to his conduct 
in office. If he refuses to answer, or to waive immunity 
from prosecution with respect to any matter upon which he 
may testify, he shall immediately be removed from office. 

4. Sheriffs may hereafter succeed themselves in office. 

Explanation: 
In this article are collected all of the prov1s1ons relating gen­

erally to public officers and employees, as distinguished from those 
provisions which are peculiar to, and may be found within, the 
legislative, executive or judicial articles. 

The new provision which gives constitutional status to the 
merit system in public service will have threefold effect: first, it 
will complement the executive article in that the Governor's exten­
sive powers are tempered by restricting appointments of the great 
mass of public employees to a merit basis; secondly, it will elimi­
nate an existing cause of great dissatisfaction amongst emp1oyecs 
in the State seryice by requiring a complete job analysis and 
classification and the establishment of uniform pay for similar 
work, regardless of department;, thirdly, it will encourage the 
Legislature to bring· more county and municipal employees into 
the State Civil Service system wherever that is practical. rrhe lat­
ter effect has, at least, been observed in the State of Nevi' York. 

The rights of public employees are also stabilized by the section 
giving contractual status to benefits in State pension funds. rrhe 
State has always recognized its moral ob1igation in this respect 
and constitutional status merely eliminates uncertainty from the 
situation. rrhe freedom of the State goyernment, on the other 
hand, to manage its financial problems as need arises is in no way 
affected. For the sake of prudence, of co:urse, the State pension 
funds should be continued on a sound actuarial basis. 

l\1an~v municipal pension funds are not no-w on sud1 a basis 
and they never can achieve it at a reasonable cost because they are 
too small. Pension funds, like insurance, really spread the risk­
in this case, of economic life expiring before natnral 1ife-among 
all the participants in the fund. It follows that the greater the 
number of sound risks included in a fund, the broader is its ac­
tuarial basis. For this reason municipalities and counties are per­
mitted by law to join the State Employees' Retirement System 
on an actuarial basis. Thus far only Bergen and Ocean countiesJ 
the boroughs of Butler, l\Iantoloki.ng, North Arlington and Prince-
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ton and '£eaneck township have availed themselves of this valuable 
privilege. The new assurance that State funds confer benefits that 
can never be impaired whereas local funds must face the possi­
bility of being unable to meet promised benefits, will tend to ac­
celerate participation in the State plan. As this result is achieved, 
realization of the public desire for sound pension systems at rea­
sonable cost will finally have been effected. 

Strengthening of the legislative power of investigation, on the 
other hand, will directly result in improved accountability of 
public officers and employees for the faithful performance of their 
trust. '£he new provision on this subject requires any public officer 
who may be called upon to testify with respect to his official duties 
to answer all legitimate questions and either to waive his privilege 
against self-incrimination or lose his privilege of continung in the 
public service. 

Since the reason for originally prohibiting sheriffs from suc­
ceeding themselves-that is, their former extensive powers-has 
long since disappeared, this restriction is removed from the 
constitution. 

ARTICLE VII 

FINANCE 

Summary: 
1. All dedicated funds shall be abolished. 
2. All appropriations for support of the State govern­

ment shall be made in a single budget appropriation bill. 
3. No supplementary appropriations may be made unless 

restricted to a single object or purpose and approved by a 
two-thirds vote of the membership of each house of the 
Legislature. 

4. State borrowing shall be further limited to serial 
bonds which call for an annual reduction in the principal 
amount of the loan. 

5. 'l1he State shall be free to repay its debts out of any 
revenue it may have available but whenever debt charges 
fall due the State Treasurer must set apart a sufficient sum 
from the first revenue he receives. 

E xplanatfon: 

So long as the State's left hand is not permitted to know what 
its right hand is doing in a fiscal sense, the State's financial man­
agement is obviously under a severe handicap. The provision 
abolishing so-called dedicated funds will remedy this situation by 
preventing separate little treasuries for favored projects from 
being established, regardless of the demands of pressure groups. 

The matter of dedicated funds is related primarily to the 
revenue side of State government, while appropriations, also reg-
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ulated by a new provision, deal with public expenditures. In order 
to compel careful planning of this vital matter, the Legislature 
is required to gather together all appropriations in a single budget 
appropriation bill so that the real cost of all State government will 
be plainly apparent. There are, of course, emergencies and truly 
unforeseeable contingencies that may arise during the fiscal year. 
These may be dealt with through supplemental appropriations but 
only upon a two-thirds vote of each house upon a bill which directs 
its attention to an item for some single object or purpose. The lat­
ter provision will eliminate log-rolling to raise the necessary vote. 
Finally, the requirement that funds must be available will give 
pause to supplementary appropriations made without thought of 
the source of payment. These provisions should lead to greater 
economy and efficiency. 

The history of State government has proved the wisdom of 
rigid restrictions upon State borrowing. For this reason the re­
quirement of a referendum upon all indebtedness exceeding 
$100,000 is carefully retained. Serial bonds which call for amorti­
zation of the debt each year are made mandatory because they 
eliminate the need for State sinking funds. The former require­
ment that the law which authorizes the bonds must pledge the 
source of payment is deleted because it imposes an unfair rigidity 
to the State's fiscal policies for as much as thirty-five years. In 
order to protect the State's credit position, however, a substitute 
for the old provision requires the State Treasurer to pay the 
annual public debt charges out of the first moneys he receives. 

ARTICLE VIII 

ELECTIONS AND SUFFRAGE 

Summary: 
1. Elective State officers shall be chosen in odd-num­

bered years. 
2. All questions upon which a vote of the people may 

be taken shall be submitted at a general election, or in the 
case of local propositions, at a regular county or municipal 
election. 

3. All qualified voters who are properly registered shall be 
entitled to vote for offices that are elective by the people and 
upon all questions which may be submitted to the people. 
Men in the armed services shall be provided with means for 
casting absentee ballots. 

Explanation: 
The provisions of the revised Constitution which relate to 

elections are restricted to the most fundamental standards. Many 
of the changes are clarifications of this kind. The requirement 
which, in effect, keeps questions from being submitted at a special 
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election is a departure from past practice. It was once thought 
that the voters' attention could be concentrated on a particular 
question by holding a special election. Experience has proved, 
however, that the added and substantial expense of special elec­
tions is unwarranted because all such elections have been but 
lightly attended by voters. The new requirement of submission 
at general elections will assure that the true sense of the greatest 
possible number of qualified voters will be taken on public ques­
tions. 

ARTICLE IX 

AMENDMENTS 

Sumrnary: 
1. Proposed amendments shall, if approved by a vote of 

two-thirds of the members of each house of the Legislature, 
be submitted to the people at the next general election to be 
held not less than three months after such approval by the 
Legislature. 

2. The five-year limitation on resubmission of amend­
ments, contained in the present constitution, is retained, but 
it is clarified so as definitely to apply to the same amendment 
or one dealing with the same subject matter, which may not 
be submitted more than once in five years. 

E xplarnalion : 

The new amending provision requires passage of proposed 
amendments by one Legislature instead of two, as in the past, but 
a two-thirds vote is required instead of the simple majority now 
used. The difficulty of sustaining interest in a proposal through 
two Legislatures has caused many needed amendments to fail in 
the past. The old practice apparently was based upon the no­
tion that the people could commit their representatives on pend­
ing constitutional amendments at the time that the second Legis­
lature was being elected. This is completely contradictory to 
modern theories of a constituent assembly, as well as obviously 
impractical in light of the election of only one-third of the Sen­
ators each year and of the complex issues upon which legislators 
would have to commit themselves without reference to any given 
piece of legislation. S'ince the people are the ultimate sanction 
for any change in the fundamental law, the procedure which 
precedes their action should, in the democratic process, be made 
as simple as possible. In order to guard against thoughtless sub­
mission of an excessive number of amendments, however, the 
two-thirds vote will be advantageous. 

Elimination of the existing requirement of a special election 
on amendments will save the people $700,000 each time amend­
ments are submitted as well as assure consideration by the largest 
possible proportion of the voters at a general election. Experience 



930 Report of the Commission on Revision 

in this State has shown that a majority of the people have never 
participated in a special election, however vital the issue may 
have been. The change to general elections is made in recognition 
of this historical fact. 

Summary: 

ARTICLE X-ARTICLE XI 

GENERAL PROVISIONS-SCHE'DULE 

1. The new constitution is made to take effect on January 
1, 1943, and the Legislature is required to pass all laws that 
may be necessary to place it in full operation. 

2. Transition of offices and agencies, personnel and laws 
from the old constitution to the new is effected. 

Explanation: 
The provisions of Article X are of a technical nature and are 

required by good legal pPactice. Article XI is of a temporary 
nature and relates to transitional matters, such as the transfer of 
officers and employees, the displacement of existing courts by 
the new court system and special effective dates for various pro­
visions involving preparatory steps. 

PART II 

TEXT OF THE PROPOSED CONSTITUTION 

with 
SOURCE TABLE 

and 
DISTRIBUTION TABLE 

CONSTITUTION OF THE STATE OF NEW JERSEY 

Preamble.-We, the people of the State of New Jersey, grateful 
to Almighty God for the civil and religious liberty which He 
hath so long permitted us to enjoy, and looking to Him for a 
blessing upon our endeavours to secure and transmit the same 
unimpaired to succeeding generations, do ordain and establish 
this constitution. 

ARTICLE I 

RIGHTS AND PRIVILIGES 

1. All men are by nature free and independent, and have cer­
tain natural and unalienable rights, among which are those of en­
joying and defending life and liberty, acquiring, possessing, and 
protecting property, and of pursuing and obtaining safety and 
happiness. 

2. All political power is inherent in the people. Government 
is instituted for the protection, security, and benefit of the 
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people, and they have the right at all times to alter or reform 
the same, whenever the public good may require it. 

3. No person shall be deprived of the inestimable privilege of 
worshipping Almighty God in a manner agreeable to the dictates 
of his own conscience; nor under any pretence whatever be com­
pelled to attend any place of worship contrary to his faith and 
judgment; nor shall any person be obliged to pay tithes, taxes, 
or other rates for building or repairing any church or churches, 
place or places of worship, or for the maintenance of any minis­
ter or ministry, contrary to what he believes to be right, or has 
deliberately and voluntarily engaged to perform. 

4. There shall be no establishment of one religious sect in 
preference to another; no religious test sJ:iall be required as a 
qualification for any office or public trust ; and no person shal1 
be denied the enjoyment of any civil right merely on account of 
his religious principles. 

5. Every person may freely speak, write, and publish his 
sentiments on all subjects, being responsible for the abuse of that 
right. No law shall be passed to restrain or abridge the liberty 
of speech or of the press. In all prosecutions or indictments for 
libel, the truth may be given in evidence to the jury; and if it 
shall appear to the jury that the matter charged as libellons 
is true, and was published with good motives and for justifiable 
ends, the party shall be acquitted; and the jury shall have tlw 
right to determine the law and the fact. 

6. The right of the people to be secure in their persons~ 
houses, papers, and effects, against unreasonable searches and 
seizures, shall not be violated; and no warrant shall issue but 
upon probable cause, supported by oath or affirmation, and par­
ticularly describing the place to be searched and the papers and 
things to be seized. 

7. The right of trial by jury shall remain inviolate; but the 
Legislature may authorize the trial of civil suits, when the mat­
ter in dispute does not exceed fifty dollars, by a jury of six 
persons. 

8. In all criminal prosecutions the accused shall have tlie 
right to a speedy and public trial by an impartial jury; to be 
informed of the nature and cause of the accusation; to be con­
fronted with the witnesses against him; to have compulsor.v 
process for obtaining witnesses in his favour, and to have the 
assistance of counsel in his defense. 

9. No person shall be held to answer for a capital or other 
infamous crime, unless on the presentment or indictment of a 
grand jury, except in cases of impeachment, or arising in the 
army or navy, or in the militia, '"hen in actual service in time of 
war or publie danger. 
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10. No person shall, after acquittal, be tried for the same 
offense. All persons shall, before conviction, be bailable by suf­
ficient sureties, except for capital offenses, when the proof is 
evident or presumption great. 

11. The privilege of the writ of habeas corpus shall not be 
suspended, unless in case of rebellion or invasion the public safety 
may require it. 

12. The military shall be in strict subordination to the civil 
power. 

13. No soldier shall, in time of peace, be quartered· in any 
house without the consent of the owner; nor in time of war ex­
cept in a manner prescribed by law. 

14. Treason ag·ain$t the State shall consist only in levying 
war against it, or in adhering to its enemies, giving them aid and 
comfort. No person shall be convicted of treason, unless on the 
testimony of two witnesses to the same overt act, or on confession 
in open court. 

15. Excessive bail shall not be required, excessive fines shall 
not be imposed, and cruel and unusual punishments shall not be 
inflicted. 

16. Private property shall not be taken for public use without 
just compensation. Possession of land may be taken by any 
agency, instrumentality or political subdivision of the State, but 
not by any individual or private corporation, pending and prior 
to the determination and payment of such compensation. 

17. No person shall be imprisoned for debt in any action, or 
on any judgment founded upon contract, unless in cases of fraud; 
nor shall any person be imprisoned for a militia fine in time of 
peace. 

18. The people have the right freely to assemble together, to 
consult for the common good, to make known their opinions to 
their representatives, and to petition for redress of grievances. 

19. Any citizen or taxpayer may restrain the violation of 
any provision. of this constitution by a suit with leave of the 
Superior Court upon notice to the Attorney-General. 

20. This enumeration of rights and privileges shall not be 
construed to impair or deny others retained by the people. 

ARTICLE II 

STATE GOVERNMENT 

1. The functions, powers and responsibilities· of the govern­
ment of this State shall be divided among three distinct branches 
-the I.egislative, Executive and Judicial. No person belonging 
to or eonstituting one of these branches shall exercise any of the 
powers properly belonging to either of the others, except as ex­
pressly provided in this constitution. 
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2. All powers of government which are not by this constitu­
tion vested in the Executive or Judicial branches, nor in conflict 
with rights reserved by the. people, nor specifically proscribed to 
the Legislative branch, shall be embraced within the legislative 
power and may be exercised in imch manner as may be provided 
by law. . 

3. The exercise of any powers or discharge of any responsi­
bilities of a legislative or executive character by administrative 
agencies shall be limited to the effectuation of declared general 
standards or principles set forth by law and, to the extent that 
private rights are affected or privileges conferred or withheld, 
shall conform to established and published practices and pro­
·cedures which, so far as practicable, shall be of uniform character. 

ARTICLE III 

LEGISLATIVE 

SECTION I : Geneml 
1. The legislative power shall be vested in a S'enate and Gen­

eral Assembly. 
2. No person shall be a member of the Senate who shall not 

have attained the age of thirty years, and have been a citizen 
and inhabitant of the State for four years, and of the county for 
which he shall be chosen one year, next before his election; and 
no person shall be a member of the General Assembly who shall 
not have attained the age of twenty-one years, and have been a 
citizen and inhabitant of the State for two years, and of the 
county for which he shall be chosen one year next before his 
election, but no person shall be eligible as a member of either 
house of the Legislature who £hall not be entitled to the right of 
suffrage. 

3. The two houses of the Legislature shall meet separately, 
in regular session, biennially on the second Tuesday in January, 
and shall adjourn sine die not exceeding ninety calendar days 
thereafter, except as provided in the executive article of this 
constitution. The Senate shall, however, remain in continuous 
session and shall convene from time to time at the call of the 
President of the Senate or of the Governor for the sole purpose of 
receiving and acting upon nominations to office made by the 
Governor. 

4. Special sessions of the Legislature shall be called by the 
Governor upon petition of two-thirds of the members of each house 
and may be called by the Governor at such other times as in his 
opinion the public interest may require. In either event, the 
call for a special session shall specif~r the matter or matters to be 
considered and no other. ~atter shall be considered at snch !lies-
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s10n. No special session shall exceed fifteen calendar days in 
duration, except as provided in the executive article of this con­
stitution. 

SECTION II: Composition 

1. The Senate shall be composed of one Senator from each 
county in the State elected by the Jegally qualified voters of the 
counties, respectively, for a term of four years begining on the 
second Tuesday in January next following his election. 

2. The members of the Senate shall be elected in two classes 
so that, as nearly as may be, one-half of the total number shall 
be elected biennially. The first classification for the purposes of 
this section shall be effectuated as provided in the schedule of 
this constitution. 

3. The Genera] Assembly shall be composed of members from 
each county elected biennially by the legalJy qualified voters of the 
counties, respectively, for a term of two years beginning on the 
second Tuesday in January next following their election. 

4. Members of the General Assembly shall be apportioned 
among the several counties in proportion, as nearly as may be, to 
population, as determined by the latest census of the United 
States, except that each county shall at all times be entitled to 
one member and the whole number of members shall never ex­
ceed sixty. An apportionment of members of the General Assem­
bly shall be made by the Legislature at its first session after each 
Federal census, and shall remain unaltered until the next Federal 
census shall have been taken. 

5. Vacancies in the office of Senator or Assemblyman shall 
be filled for the remainder of the unexpired term by election at 
the next general election held not less than sixty days after the 
occurrence of the vacancy. 

SECTION III: Legislative Office 

1. Members of the Senate and General Assembly shall re­
ceive annually the sum of one thousand five hundred dollars 
during the time for which they shall have been elected, and while 
they shall hold their office, and no other allowance or emolument, 
directly or indirectly, for any purpose whatever, except for ser­
vice on the legislative council and as presiding officer of either 
house. The President of the Senate and the Speaker of the 
House of Assembly shall, by virtue of their offices, receive an 
additional compensation, eqnal to one-third of their allowance as 
members. 

2. Members of the Senate aud General Assembly shall, in all 
cases except treason, felony, and breach of the peace, be privileged 
from arrest during their attendance at the sitting of their re­
spective houses, and in going to and returning from the same. 
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For any speech or debate, in either house, they shall not be ques­
tioned in any other place. 

3. No member of the Senate or General Assembly shall, dur­
ing the time for which he or she was elected and for one year 
thereafter, be eligible to hold any appointive office under the 
authority of this State, including the offices of State Treasurer 
and State Comptroller. 

4. The seat of any member of the Legislature shall be va­
cated "by his acceptance of any office, position or appointment of 
profit under the government of this State or of the United States. 

5. No person possessed of any office, position or appointment 
of profit under the government of this State or of the United 
States and no judge of any court shall be entitled to a seat in the 
Legislature. Such office, position or employment under the 
government of this State or any judicial office held under the 
laws thereof shall be deemed to have been vacated, however, by 
the acceptance of a seat in either house of the Legislature. 

6. Each member of the Leg·islature shall, before he enters 
upon the duties of his office, take and subscribe an oath or af­
firmation to support the constitution of this State and of the 
United States and faithfully to discharge the duties of his office 
according to the best of his ability. Members-elect of the S'enate 
or General Assembly may administer to each other such oath or 
affirmation. 

SECTION IV : Procedure 

1. Each house shall direct writs of election for supplying va­
cancies, occasioned by death, resignation, or otherwise; but if 
vacancies occur during the recess of the Legislature, the writs 
may be issued by the Governor, under such regulations as may 
be prescribed by law. 

2. Each house shall be the judge of the elections, returns and 
qualifications of its own members, and a majority of each shall 
constitute a quorum to do business; but a smaller number may 
adjourn from day to day, and may be authorized to compel the 
attendance of absent members, in such manner, and under such 
penalties, as each house may provide. 

3. Each house shall choose its own officers, determine the 
rules of its proceedings, punish its members for disorderly be­
haviour, and, with the concurrence of two-thirds, may expel a 
member. 

4. Each house shall keep a journal of its proceedings, and 
from time to time publjsh the same; and the yeas and nays of the 
members of either house on any question shall, at the desire of 
one-fifth of those present, be entered on the journal. 

5. Neither house, during the session of the Legislature, shall, 
without the consent of the other, adjourn for more than three 
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days., nor to any other place than that in which the two houses 
shall be sitting. 

6. The Senate shall vote in public on the question of confirma­
tion of any nominations to office made by the Governor. 

7. Lob hying in the legislative chambers of either house shall 
be prohibited. Persons or associations who engage to influence 
legislative action shall register with the Secretary of State, dis­
closing the names and interest of those for whom they may act, 
the compensation received or agreed, the measures which they 
may be engaged in promoting or opposing and all expenditures 
made or incurred in connection therewith. All such informa­
tion shall constitute a public record. The Legislature shall im­
pose suitable penalties for violations of these provisions. 

SECTION V: Legislative Council 
1. There shall be a legislative council consisting, ex officio, 

of the Governor or, in his absence, the Attorney-General, the 
President of the Senate and the Speaker of the House of Assem­
bly, the majority leaders and the leaders of the ranking minority 
party, for the time being, of each house of the Legislature. Mem­
bers of the legislative council except the Governor and Attorney­
General, shall receive the sum of one thousand five hundred dol­
lars per annum while they serve as members thereof. · 

2. The legislative council shall: (a) make or cause to be made 
sound technical studies of the governmental needs of the State, 
and shall plan and formulate a program of necessary legislative 
measures predicated thereon in the form of draft bills, for con­
sideration during each session of the Legislature; (b) provide 
independent research and consultative services in aid of its other 
powers and duties, within the limits of available appropriations, 
and co-operate with such other legislative agencies as may be 
established by law; ( c) hold its first meeting at the call of the 
President of the Senate at such time and place as he shall desig­
nate, organize for the transaction of its business, adopt such rules 
of procedure as it may deem necessary, except as such rules may 
be established by law, and report at the opening session of each 
Legislature, and at such times thereafter and with respect to 
such matters as the council may deem in the public interest; ( d) 
have such other powers and duties, not inconsistent with the 
foregoing, as may be from time to time prescribed by law. 

SECTION VI : Legislation 
1. The laws of this State shall begin in the following style, 

"Be it enacted by the Senate and General Assembly of the State 
of New Jersey." 

2. All bills for raising revenue shall originate in the House 
of Assembly; but the Senate may propose or concur with amend­
ments, as on other bills. 
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3. All bills and joint resolutions shall be read three times 
in each house, before the final passage thereof; and no bill or 
joint resolution shall pass, unless there be a majority of all the 
members of each body personally present and agreeing thereto; 
and the yeas and nays of the members voting on such final pas­
sage shall be entered on the journal. 

4. To avoid improper influences which may result from in­
termixing in one and the same act such things as have no proper 
relation to each other, every law shall embrace but one object, and 
that shall be expressed in the title. This paragraph shall not, 
however, be given effect to invalidate any law constituting a com­
pilation, consolidation, revision or rearrangement of all or part 
of the laws heretofore or hereafter enacted upon recommenda­
tion of any permanent law revision agency, nor to invalidate 
any law enacted upon recommendation of the legislative council. 

5. No law shall be revived or amended by reference to its 
title only, but the act revived, or the section or sections amended, 
shall be inserted at length. 

6. No act shall be passed which shall provide that any exist­
ing law, or any part thereof, shall be made or deemed a part 
of the act or which shall enact that any existing law, or any part 
thereof, shall be applicable, other than by inserting it in such 
act, except as otherwise provided in this section. 

7. The Legislature may by law, notwithstanding any express 
or implied limitation of this constitution, incorporate by refer­
ence with present and future effect any provision of Federal 
public law or any Federal administrative rule or regulation re­
lating to the regulation of industry or commerce, or to taxation, 
or establishing technical standards of any kind. 

8. All the statutory law shall be continuously revised by such 
permanent agency as may be designated by law. The Legisla­
ture shall, from time to time upon recommendation of such agency 
and otherwise, enact revisions of such parts of the statutory law 
as need appears, to the end that all the law shall be completely 
revised at least once every ten years. 

SECTION VII : Legislative Powers 

1. Neither the Legislature nor either house thereof shall elect 
or appoint any executive, administrative or judicial officers, ex­
cept the State Treasurer and the State Comptroller. 

2. The right of labor to organize and bargain collectively 
shall not be impaired. 

3. No divorce shall be granted by the Legislature. 

4. The Legislature shall not pass any bill of attainder, ex 
post facto law, or law impairing the obligation of contracts, or 
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depriving a party of any remedy for enforcing a contract which 
existed when the contract was made. 

5. It shall be lawful to hold, carry on, and operate in this 
State race meetings whereat the trotting, running or steeplechase 
racing of horses only may be conducted between the hours of 
sunrise and sunset on week days only and in duly legalized race 
tracks, at which the pari-mutuel system of betting shall be per­
mitted. No lottery, roulette, or game of chance of any form 
shall be authorized by the Legislature in this State, and no ticket 
in any lottery shall be bought or sold within this State, or offered 
for sale; nor shall pool-selling, bookmaking, or gambling of any 
kind be authorized or aUowed within this State, except pari­
mutuel betting on the results of the racing of horses only, from 
which the State shall derive a reasonable revenue for the sup­
port of government, nor shall any gambling device, practice, or 
game of chance, or pari-mutuel betting thereon now prohibited 
by law, except as herein stated and otherwise provided, be legal­
ized, or the remedy, penalty, or punishment now provided there­
for be in any way diminished. 

6. The Legislature may enact general laws under which 
municipalities and counties may limit and restrict to specifieu dis­
tricts and regulate therein, land uses, buildings and structures 
according to their construction, and the nature and extent of 
their use. The Legislature may similarly limit and restrict the 
uses of property adjacent to any public parkway, highway, other 
public improvement or public place for the protection and con­
servation thereof. Such laws shall be deemed to be within the 
police power of the State and shall be subject to repeal or altera­
tion by the I_Jegislature. 

7. Any agency of the State or any political subdivision there­
of- which is empowered to take or otherwise acquire private 
property for any public highway, parkway, other public im­
provement or public place, may acquire the fee or any lesser 
interest, and may be empowered by law to take or otherwise 
acquire the benefit of a fee or restrictions or easements upon abut­
ting property to preserve and protect the public highway, park­
way, other public improvement or public place. 

8. The fund for the support of free schools, and all money, 
stock, and other property, which may hereafter be appropriated 
for that purpose, or received into the treasury under the pro­
vision of any Jaw heretofore passed to augment the said fund, 
shall be securely invested, and remain a perpetual fund; and the 
income thereof, except so much as it may be judged expedient 
to apply to an increase of the capital, shall be annually appro­
priated to the support of public free schools, for the equal 
benefit of all the people of the State; and it shall not be com­
petent for the Legislature to borrow, appropriate, or use the said 
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fund or any part thereof, for any other purpose, under any pre­
tence whatever. The Legislature shall provide for the main­
tenance and support of a thorough and efficient system of free 
public schools for the instruction of all the children in this State 
between the ages of fiye and eighteen years. 

9. No general Jaw shall embrace any provision of a private, 
special or local character. The Legislature shall not pass any 
private, special or local laws: 

(1) Authorizing the sale of any lands, belonging in whole 
or in part to a minor or minors or other persons who may 
at the time be under any legal disability to act for themselves. 

(2) Creating, increasing or decreasing the emoluments, 
term, tenure or pension rights of public officers or em­
ployees. 

(3) Relating to taxation or exemption therefrom. 
( 4) Laying out, opening, altering and working roads or 

highways. 
( 5) Vacafo1g any road, town plot, street, alley, or public 

grounds. 
( 6) Regulating the internal affairs of towns and counties; 

appointing local offices or commissions to regulate municipal 
affairs. 

(7) Selecting, drawing, summoning or impaneling grand 
or petit jurors. 

( 8) Changing the law of descent. 
( 9) Granting to any corporation, association or individual 

auy exclusive privilege, immunity or franchise whatever. 
(10) Granting to any corporation, association or individual 

the right to lay down railroad tracks. 
(11) Providing for changes of venue in civil or crim­

inal cases. 
(12) Providing for the mauagement and support of free 

public schools. 
The Legislature shall pass general laws providing for the 

cases enumerated in this paragraph, and for all other cases 
which, in its judgment, may be provided for by general laws. 
'l1he Legislature shall pass no special act conferring corporate 
powers, but shall pass general laws under which corporations 
may be organized and corporate powers of .every nature ob­
tained, subject, nevertheless, to repeal or alteration at the 
will of the Legislature. 

10. No private, special or local bill shall be passed, unless 
public notice of the intention to apply therefor, and of the gen­
eral object thereof, shall have been previously given. The Legis­
lature, at the next session after the adoption hereof, and from 



940 Report of the Comm,ission on Revision 

time to time thereafter, shall prescribe the time and mode of 
giving :mch notice, the evidence thereof, and how such evidence 
shall be preserved. 

ARTICLE IV 

EXECUTIVE AND ADMINISTRATIVE 

SECTION I: Executive Off ice 

1. rl1lie executive power shall be vested in a Governor. 
2. rrhe Governor shall be elected in odd-numbered years by 

the legally qualified voters of this State. The person receiving 
the greatest number of valid votes shall be the Governor; but· if 
an equal and greatest number of votes are received by more 
than one candidate, one of such candidates shall be chosen Gover­
nor by the votes of a majority of the members of both houses of 
the Legislature in joint meeting. Contested elections for the 
office of Governor shall be determined in such manner as may 
be provided by law. 

3. The Governor shall serve for a term of four years, be­
ginning on the fifteenth day of December next following his elec­
tion, and no person hereafter elected shall be eligible for more 
than one term. 

4. 'rhe Governor shall be not less than thirty years of age, 
and shall have been for twenty years at least a citizen of the 
United States, and a resident of this State seven years next before 
his election, unless he shall have been absent during that time on 
the public business of the United States or of this State. 

5. No member of Congress, or person holding an office under 
the United States, or this State, shall exercise the office of Gover­
nor except during his temporary absence from the State or tem­
porary disability as specifically provided in this constitution; and 
in case the Governor, or person administering the government, 
shall accept any office under the United States or this State, his 
office of Governor shall thereupon be vacant. Nor shall he be 
elected by the Legislature to any office under the government of 
this State or of the United States during the term for which he 
shall have been elected Governor. 

6. In case of impeachment of the Governor, his absence from 
the State, or temporary inability to discharge the duties of his 
office, the powers, duties and emoluments of the office shall de­
volve to the head of the Department of Taxation and Finance 
until such time as the Governor shall be acquitted, or shall return 
to the State, or the temporary inability shall cease. In case of 
any vacancy in the office of Governor caused by death or re­
moval of the Governor, by death or resignation of the Governor­
elect, or his failure to qualify, or from any other cause, the 
powers, duties and emoluments of the office shall devolve to the 
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head of the Department of Taxation and :B~inance who shall 
serve until a new Governor shall have been elected and qualified. 
The new Governor shall be elected, in the manner provided by this 
constitution, at the next general election to be held, in an odd­
numbered year, not less than ninety days after the occurrence of 
the vacancy. 

SECTION II : General 

1. The Governor shall take care that the laws be faithfully 
~xecuted, convene the Legislature or the Senate alone whenever, 
in his opinion, public necessity so requires, communicate a mes­
sage to the Legislature relating to the condition of the State at the 
opening of each session and at such other times and with respect 
to such legislative measures or other public matters as he may 
deem in the public interest. He shall be commander-in-chief 
of all the military and naval forces of the State, and shall grant, 
under the great seal of the State, commissions to all civil and 
military officers elected or appointed pursuant to requirements 
of this constitution. The Governor shall also nominate and ap­
point, by and with the advice and consent of the Senate, all officers 
so subject to appointment by this constitution and all other 
officers whose election or appointment is not otherwise provided 
for by law. 

2. 'rhe Senate shall either confirm or reject the Governor's 
nominations for appointive offices within thirty days after they 
are submitted. If the S'enate fails to act upon a nomination, the 
nominee shall be deemed confirmed at the expiration of thirty 
days from the date of submission of his name by the Governor . 

• But the Governor shall make no nominations to the Senate dur­
ing· the last month of his term. 

3. Every bill which shall have passed both houses shall be 
submitted to the Governor for approval. If the Governor shall 
approve, he shall sign the bill and it shall thereupon become a law. 
If any bill submitted to the Governor shall contain one or more 
items of appropriation of money, he may approve and sign the bill, 
but may specially disapprove by a written statement appended 
thereto of one or more of such items, and the items so disapproved 
shall not take effect. If the Governor shall disapprove a bill, or 
an item or items of appropriation which may be contained therein, 
he shall return it, with a written statement of his objections, to 
the house in which the bill originated. The Governor's objections 
shall be entered at large in the journal of the proceedings of that 
house and a copy thereof shall be sent to the other house. 

4. Any bill sha1l become a law notwithstanding disapproval 
by the Governor if, upon reconsideration on or after the third 
day following return thereof to the house of origin, it shall re­
ceive the affirmative votes of a majority of the membership of 
each house of the Legislature, except that a supplementary ap-
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propriation bill may so become a law only by the affirmative 
votes of two-thirds such membership. Any item of appropria­
tion specially disapproved by the Governor shall become effec­
tive notwithstanding such disapproval if, upon being separately 
reconsidered on or after the third day following return of the 
bill in which it is contained to the house of origin, it shall receive 
the affirmative votes of two-thirds of the membership of each 
house of the Legislature. 

The vote taken upon reconsideration of any bill or item of 
appropriation after disapproval by the Governor shall be by yeas 
and nays and there shall be entered upon the journ::i1 of each house~ 
respectively, the names of the members voting for and against. 

5. At noon, on the seventh day, Sundays excepted, following 
the date of submission of any bill to the Governor, if he shall 
not prior thereto have returned it to the house of origin, the 
bill shall become a law with like effect as if he had signed it. If 
the Legislature shaU by adjournment prevent return of a bill 
within seven days as aforesaid, the bill shall not become a law 
unless the Governor shall sign it within twenty days after such 
adjournment. 

6. The Governor may, upon complaint submitted to him by 
at least twenty reputable citizens, cause an investigation to be 
made of the conduct in office of any State officer, except a 
member of the Legislature, an officer appointed or elected by the 
Legislature or a judicial officer. The Governor may remove any 
such officer after notice and an 'opportunity to be heard, whenever, 
in his opinion, such investigation discloses misfeasance or malfeas­
ance in offiee. 

7. The Governor may grant pardons and commute sentences 
after receiving recommendations of the parole commission es­
tablished by this article. He may also suspend the collection of 
fines and forfeitures and may grant reprieves which may not ex­
tend beyond ninety days after conviction; but neither these 
powers nor the pardoning· pmver shall apply to cases of impeach­
ment. 

SECTION III: Administratfon 

1. rrhere shall be nine administrative departments ll1 the 
State government designated as Agriculture, Commerce, Educa­
tion and Civil Service, Labor, Law, Public Works, Social Wel­
fare, State, and Taxation and Finance, which shall be under the 
supervision and control of the Governor, and a State Treasurer 
and a State Comptroller who shall be appointed by and be re­
sponsible to the Legislature. The Governor shall, by executive 
order, from time to time allocate all executive and administrative 
offices, agencies and instrumentalities of the State government 
among and within the foregoing departments and offices. 

2. Executive and administrative functions, powers and duties 
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in the State government as authorized by law shall from time to 
time be allocated by the Governor, by executive order, among and 
within the departments and offices prescribed by this constitution 
in such manner as to promote efficiency and economy in the opera­
tion of the State government, and to group, co-ordinate and con­
solidate the offices, agencies and instrumentalities thereof accord­
ing to major purposes, as nearly as may be. No executive order 
shall, however, allocate functions, powers and duties of receipt and 
disbursement of public moneys other than to the State Treasurer, 
nor of accounting, audit and control other than to the State Comp­
troller. 

3. Any executive order which allocates or reallocates functions, 
powers or duties pursuant to paragraph two of this section shall 
be transmitted by the Governor to each house of the Legislature 
while it is in regular or special session. Such order shall take 
effect in accordance with its terms, provided that it has been before 
the Legislature for thirty calendar days and prior to the expiration 
thereof the Legislature has not, by concurrent resolution, disap­
proved of the order. In the event of such disapproval, the order 
shall be void and of no effect. Limitations imposed by this consti­
tution upon the duration of regular and special sessions of the 
Legislature shall, solely for the purposes of this paragraph, be 
suspended to allow consideration of an executive order, but not 
exceeding thirty calendar days in any event. 

4. The heads of all administrative departments shall comprise a 
single executive, unless otherwise provided by law. All such depart­
ment heads and the members of all boards, councils and commis­
sions, except the State Comptroller and the State Treasurer, shall 
be nominated and appointed by the Governor, by and with the ad­
vice and consent of the Senate. 

5. The heads of all administrative departments shall serve dur­
ing the term of the Governor appointing them, at his pleasure, and 
until their successors have been appointed and qualified. 

6. The State Comptroller and the State Treasurer shall be 
appointed by the Senate and General Assembly in joint meeting. 
They shall hold their offices, respectively, for four years. The Gov­
ernor may, whenever in his opinion it would be in the public inter­
est, require from the Comptroller or the Treasurer written state­
ments under oath of information on any matter relating to the 
conduct of their respective offices. 

7. The Governor and the heads of executive and administrative 
departments of the State government shall, at stated times, receive 
for their services such compensation as may be fixed by law which 
shall be neither increased nor diminished during their respective 
terms. 

8. Appointive officers and employees of the State government 
shall receive no compensation for their public services in addition 
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to such annual salary as may be fixed by law. Any other moneys 
or fees received by any such officer or employee by virtue of or in 
connection with his office or position, except as reimbursement for 
expenses actually incurred in the course of his public duties, shall 
be forthwith paid into the State treasury. 

9. No rule or regulation made by any executive or administra­
tive agency of the State government except such as relates to the 
organization or internal management of an executive or adminis­
trative agency of the State government shall be effective until it 
is filed with the Secretary of State. The Legislature shall provide 
by law for the speedy publication of such rules and regulations. 

SECTION IV : M1'.litia 

1. The Legislature shall provide by law for enrolling, organ­
izing and arming the militia, of which the Governor shall be com­
mander-in-chief. 

2. An Adjutant-General, who shall be chief of staff of the 
militia with the rank of Major-General, shall be nominated and 
appointed by the Governor with the advice and consent of the 
S'enate. The Adjutant-General shall serve at the pleasure of the 
Governor. 

3. Officers of the militia shall be appointed and commissioned 
by the Governor according to merit and fitness which shall be de­
termined in such manner and upon such standards as now are or 
hereafter may be applied by the War Department of the United 
States for officers of equivalent rank. 

4. No commissioned officer shall be removed from office other 
than by sentence of a court martial, or by a board constituted and 
empowered by law, except that all general officers may be sus­
pended for cause by the Governor. 

SECTION V: Parole Commission 

1. There shall be a Commission on Parole in the executive 
branch of the government. The commission shall comprise three 
members, at least one of whom shall be a member of the bar of 
this State, who shall be nominated and appointed by the Governor, 
by and with the advice and consent of the Senate. Members of the 
commission shall hold office for a term of four years, but of those 
first appointed one shall be appointed for a term of two years, one 
for four years and one for six years. Members of the commission 
may be removed by the Governor, for cause upon notice and 
hearing, prior to the expiration of their respective terms. They 
shall receive such fixed annual compensation for their services as 
may be provided by law. 

2. 'I1he Commission on Parole shall grant paroles and supervise 
parolees, as may be provided by law. The commission may remit 
fines and forfeitures and shall make recommendations to the Gov-
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ernor upon applications for executive clemency after conviction, 
in all cases except impeachments. 

3. The Commission on Parole shall meet at stated times, and 
all hearings and proceedings of the commission shall be public. 
Every order of the commission remitting, reducing or affecting any 
fine, forfeiture or sentence, recommending or disapproving any 
application for executive clemency, with the reasons set forth at 
length, shall be filed with the clerk of the Supreme Court at least 
ten days before it may become effective, and shall constitute a 
public record. 

ARTICLE v 
JUDICIAL 

SECTION I: Judicial Power 

1. The judicial power shall be vested in a Supreme Court and 
a Superior Court, and in inferior courts of original jurisdiction 
which may from time to time be established, altered and abolished 
by law. Such inferior courts may be integrated with the S'uperior 
Court in any manner and to any extent, not inconsistent with this 
constitution, as may be provided by law. 

2. In all matters in which there is any conflict or variance 
between equity and common law, equity shall prevail, and subject 
to rules of the Supreme Court every controversy shall be fully 
determined by the justice hearing it. 

3. The Supreme Court shall sit at the State Capitol and the 
Superior Court shall sit in each county. The Supreme Court and 
appel1ate divisions of the Superior Court shall hold at least ten 
monthly terms each year, and all trial courts shall hold such terms 
as may be fixed by rules of the Supreme Court. 

SECTION II: Supreme Court 

1. The Supreme Court shall consist of a Chief Justice and six 
associate justices. Five members of the court sha11 constitute a 
quorum. The presiding justice of the court shall designate a 
justice of the Superior Court to serve temporarily when necessary 
to constitute a quorum. 

2. The Supreme Court shall exercise appellate jurisdiction ju 

the last resort in all causes subject to the limitations imposed by 
this constitution. The court may, upon leave granted by a justice 
thereof, review any indictment before trial by certiorari. The court 
shall also have jurisdiction of the admission and discipline of attor­
neys and counsellors. 

3. The Supreme Court shall make rules as to the administra­
tion of all of the courts, and, subject to law, as to pleading, prac­
tice and evidence in all the courts. 
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SECTION III: Silperior Court 

1. rrhe Superior Court shall consist of such number of justices 
as may be authorized by law, but not less than twenty-five, each 
of whom may exercise the powers of the court, subject to rules of 
the Supreme Court. The Superior Court shall have original gen­
eral jurisdiction throughout the State in all cases. 

2. 'I1he Superior Court shall be divided into a law section, to 
exercise civil, criminal, and matrimonial jurisdiction, and an equity 
and probate section, to exercise all other jurisdiction of the court, 
each section having such parts as may be provided by rn]es of the 
Supreme Court. 

3. Any justice of the Superior Court may grant prerogative 
writs, returnable in an appellate division which shall otherwise 
have original jurisdiction relating thereto, and shall determine 
in such manner as the rules of the Supreme Court may prescribe, 
and without a jury, questions of fact arising therein; or the hear­
ing may be in the first instance before a single justice, whose 
decision, both as to law and fact, shall be reviewable by the appel­
late division. 

SECTION IV: Appeals and Appellate Divisfons 

1. 'rhere shall be established in the S'uperior Court at least two 
appellate divisions. Each appellate division shall consist of three 
justices of the Superior Court designated by rules of the S'upreme 
Court who shall hear appeals from designated sections of the 
Superior Court and such additional appeals from inferior courts 
as may be provided by law. Such justices shall be annually as­
signed for that purpose by the Chief Justice of the Supreme 
Court. 

2. An appeal to an appellate division may be taken as a matter 
of right from any order of the Superior Court. Appeals in cases 
involving restraints or the appointment of receivers shall, in what­
ever court pending, be preferred as to argument and disposition. 

3. ,Judgments and orders of an appellate division shall be final, 
subject to an appeal to the Supreme Court. Appeals to the 
Snpreme Court may be taken only: 

(1) In capital cases and cases involving a constitutional 
question, which appeal:-; shall be taken directly to the Su­
preme Court and shall be pref erred as to argument and 
disposition; 

(2) In the event of a dissenting opinion in an appellate 
division; 

(3) On certification of an appellate division; or, 
( 4) On certification by the Supreme Court to any court. 

4. 'rhe appellate courts, in addition to considering questions 
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of law, may also set aside judgments; wholly or in part, where the 
finding of fact is against the weight of the evidence, or the ver­
dict is excessive or inadequate. The appellate courts may exercise 
such original jurisdiction as may be incident to the complete deter­
mination of the controversy. 

SECTION V: Judicial Officers 

1. The Governor shall nominate and appoint, by and with the 
advice and consent of the S'enate, the Chief Justice and associate 
justices of the Supreme Court, the justices of the Superior Court, 
and the judges of any inferior court with jurisdiction extending 
to more than one municipality. The Legislature shall provide by 
law for a uniform method of appointment of all other judges. 

2. Each justice of the Supreme Court shall, prior to his ap­
pointment, have been a justice of the Superior Court for at least 
one year. Justices of the Superior Court shall, prior to their ap­
pointment have been counsel1ors at law in good standing for at 
least ten years. 

3. The Chief Justice and associate justices of the Supreme 
Court shall be appointed to hold office during good behavior. Jus­
tices of the Superior Court shall hold office for a term of seven 
years and if reappointed shall thereafter hold office during good 
behavior. The issue of good behavior shall, with respect to justices 
of the Supreme Court, be triable by the Senate, and with respect 
to all other justices or judges of any court shall be triable by the 
Supreme Court. No justice or judge of any court shall continue 
in office after he has attained the age of seventy years. 

4. Justices and judges of every court shall, at stated times, 
receive for their services such salary as may be provided by law, 
which shall not be diminished during the term of their appoint­
ment. They sha11 hold no other office or position of profit in the 
government of this State, or of the United States, nor of any in­
strumentality or political subdivision of either of them. 

5. Any judge or justice of any court in this State who shall 
become a candidate for an elective office under authority of this 
State or of the United States shall thereby vacate his judicial 
office. The justices of the Supreme Court, of the Superior Comt 
and such other judicial officers as may be provided by law shall 
not during their continuance in office engage in the practice of 
law or other gainful occupation. 

6. A justice of the Superior Court may exercise the powers of 
a judge of any court established by law in the county or counties 
to which he may be assigned, and may hold any such court with 
like jurisdiction, powers and duties as a judge thereof. 

SECTION VI : Adniinistration 

1. The Chief Justice of the Supreme Court shall be the ad-
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ministrative head of all the courts, and shall supervise their work. 
He shall appoint an e:x:ecutve director of the courts to serve at his 
pleasure. The executive director shall: 

(1) Assist the Chief Justice in all matters related to the 
administration, finance and personnel of the courts; 

(2) Publish annually a statistical record of the judicial 
services of all the courts, justices and judges in the State, 
and of the costs thereof ; 

(3) Prescribe records, reports and audits for tlie in­
ferior courts; 

( 4) Have such other duties as may be delegated by the 
Chief Justice. 

2. The Supreme Court shall appoint a court reporter and a 
clerk of the court, eaeh of whom shall hold office at the pleasure 
of the court. Within each county, respectively, the county clerks 
and, as to probate matters, the surrogates, shall be clerks of the 
Superior Court. 

3. The Chief Justice of the Supreme Court shall annually 
assign justices of the Superior Court to counties, divisions, sec­
tions or parts thereof, and may from time to time trans£ er justices 
from one assignment to another as need appears. 

4. Whenever the Supreme Court fails to hear any case within 
two months after an appeal therein is perfected or fails to decide 
any case within two months after it has been argued or submitted, 
the Chief Justice shall certify that fact to the Governor. The Gov­
ernor may thereupon appoint a special term of the Supreme Court, 
from among the justices of the Superior Court, to exercise con­
currently the jurisdiction of the court until the delay is cured. 

5. Special judges may, upon request of the Chief Justice, be 
nominated and appointed by the Governor, by and with the advice 
and consent of the Senate, for temporary service not exceeding 
one year whenever and so long as any court fails to try or hear 
any case within two months after notice of trial has been filed or 
an appeal therein perfected, or fails to decide any case within 
two months after it has been argued or submitted. Such special 
judges may exercise all the powers and shall have all of the duties 
of a justice or judge of the court to which they are appointed. 

6. On or before December first in each year the Chief Justice 
shall file with the Governor and the Legislature a report of the 
work of the courts during the year ending September first next 
preceding. 

ARTICLE VI 

PUBLIC OFFICERS 

SECTION I : Generally 
1. Every appointive officer of the State government shall, 
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before entering upon the duties of his office, take and subscribe 
an oath or affirmation to support the constitution of this State 
and of the United States and faithfully, impartially and justly 
to perform the duties of his office to the. best of his ability. 

2. In the civil service of the State and all of its civil divisions, 
all offices and positions shall be classified according to duties and 
responsibilities, salary ranges shall be established for the various 
classes, and all appointments and promotions shall be made ac­
cording to merit and fitness to be ascertained, so far as practicable, 
by examinations, which, so far as practicable, shall be competitive. 

3. The Legislature or either house thereof may by resolution 
constitute and empower a committee thereof or any public officer 
or· agency to investigate any and all phases of State and local gov­
ernment, or any part thereof, the fidelity of any public officer 
or employee, or the performance of any public office, employment 
or trust. No person shall be privileged from testifying in rela­
tion to any such matters and upon so testifying he shall be im­
mune from criminal prosecution with respect to any matter to 
which such testimony may relate. Any public officer or employee 
who shall refuse or willfully fail to obey any subpoena lawfully 
issued by such investigating committee, officer or agency, or who 
shall refuse to testify or to answer any questions relating to any 
matter properly under investigation, or who shall refuse to waive 
immunity from prosecution with respect to any matter upon which 
he may testify, shall thereby become disqualified to continue in 
his office, position or employment, which shall forthwith be deemed 
vacant. Any such person shall not thereafter be eligible for any 
public office, position or employment. 

4. County clerks and surrogates shall be elected by the people 
of their respective counties at a general election. They shall hold 
office for a term of five years. Whenever a vacancy occurs in the 
office of clerk or surrogate of any county, the Governor shall fill 
such vacancy by appointment for a term to expire when a successor 
is elected and qualified. 

5. Sheriffs and coroners shall be elected by the people of their 
respective counties at a general election. They shall hold office 
for a term of three years. 

6. After July first, one thousand nine hundred and forty-three, 
benefits payable by virtue of membership in any State pension or 
retirement system shall constitute a contractual relationship and 
shall not be diminished or impaired. 

7. All civil officers elected or appointed pursuant to the pro­
visions of this constitution shall be commissioned by the Governor. 

8; The term of office of all officers elected or appointed pur­
suant to the provisions of this constitution, except when herein 
otherwise directed, shall commence on the da'y of the date of their 
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respective commissions; but no commission for any office shall bear 
date prior to the expiration of the term of the incumbent of said 
office. 

SECTION II : Impeachments 

1. The Governor and all other civil officers of the State gov­
ernment shall be liable to impeachment for misdemeanor in office 
during their continuance in office and for two years thereafter. 

2. The House of Assembly shall have the sole power of im­
peaching by a vote of a majority of all the members. Except as 
otherwise provided by this constitution with respect to judicial 
officers, all such impeachments shall be tried by the S'enate, and 
members, when sitting for that purpose, shall be on oath or 
affirmation "truly and impartially to try and determine the charge 
in question according to evidence;" and no person shall be con­
victed without the concurrence of two-thirds of of all the members 
of the Senate. 'l1he presiding officer, respectively, of each house 
of the Legislature may call it into session for the purpose of im­
peachment proceedings. 

3. Judgment in cases of impeachment shall not extend farther 
than to removal from office, and to disqualification to hold and 
enjoy any office of honor, profit or trust under this State; but 
the party convicted shall nevertheless be liable to indictment, trial 
and punishment according to law. 

ARTICLE VII 

FINANCE 

1. The credit of the State shall not be directly or indirectly 
loaned in any case. 

2. No political subdivision or special district shall give any 
money or property, or loan its money or credit, to or in aid of 
any individual association or corporation, or become security for 
or be directly or indirectly the owner of any stock or bonds of 
any association or corporation. 

3. Neither the State nor any municipal corporation shall make 
any donation of land or appropriation of money to or for the rn;;e 
of any society, association or corporation. 

4. All revenues of the State government from whatever source 
derived, including revenues of all departments, agencies and 
offices, except the income of the fund for the support of free 
schools, shall be paid into a single fund, to be known as the Gen­
eral State Fund, subject to appropriation for any public purpose, 
except that separate funds may be maintained for revenues real­
ized from any tax levied specifically for the purpose· of maintain­
ing free public schools, for the proceeds of bond issues, earnings 
of self-liquidating public improvements, revenues of restricted use 
under or in compliance with federal law, and revenues held in trust 
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for retirement of the public debt, for the benefit of State or local 
public officers or employees or for a specific public purpose re­
quired by a private donation. 

5. No money shall be drawn from the State treasury but for 
appropriations made by law. 

All appropriations for the support of the State government, 
and for the several public purposes for which appropriations are 
made, shall be contained in one general appropriation bill enacted 
for each biennium and indicating the amounts appropriated for 
each fiscal period in the biennium. No other bill appropriating 
public money for any purpose shall be enacted unless it shall (1) 
provide for some single object or purpose, (2) receive the affirma­
tive votes of two-thirds of the membership of each house of the 
IJegislature, and (3) together with all prior appropriations for the 
same fiscal period, shall not exceed the total amount of revenue 
available therefor. 

6. Property shall be assessed for taxes under general laws, an<l 
by uniform rules, according to its true value. 

7. Except for purposes of war, or to repel invasion or to sup­
press insurrection, no debt or liability shall be contracted by or 
on behalf of the State in an amount which, singly or in the aggre­
gate with any previous debts or liabilities, shall at any time excee<l 
one hundred thousand dollars, unless authorized by a law which 
shall, at a general election, have been submitted to the people, 
and have received the sanction of a majority of all the votes cast 
for and against it. 

8. Any such law shall provide for some single object or worl\:, 
to be distinctly specified therein, and for the payment of the debt 
or liability thereby authorized in equal annual installments, the 
first of which shall be payable not more than one year, and the 
last of which shall be payable not more than thirty-five years after 
such debt or liability, or any portion thereof, shall have been con­
tracted. In contracting any debt or liability, however, the privilege 
of paying all or any part thereof prior to maturity may be re­
served to the State in such manner and upon such terms as may 
be provided by law. 

9. All money to be raised by authority of any law authorizing 
the contracting of a debt or liability by or on behalf of the State 
shall be applied only to the specific object or work stated therein 
or to the payment of such debt or liability. S'uch law ~hall pro­
vide the ways and means, exclusive of loans, to pay and discharge 
the principal and interest of the debt or liability thereby author­
ized. If such law should be repealed prior to such payment and 
discharge, the Legislature shall make adequate provision for pay­
ment of the remaining annual installments of principal and in­
terest, and upon failure thereof a sufficient sum shall be set apart 
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by the State Treasurer from the first revenues received and shall 
be applied to such purpose. 

ARTICLE VIII 

ELECTIONS AND SUFFRAGE 

1. General elections shall be held annually on the first Tuesday 
after the first Monday in November. The Governor, members of 
the Legislature and such local officers as may be provided by law 
shall be chosen at a general election. 

2. All questions which may be subject to a vote of the people 
shall be submitted at a general election, or, in the case of local 
propositions, at a regular county or municipal election. 

3. Every citizen of the United States who shall have attained 
the age of twenty-one years, been a resident of this State one year 
and of the county in which the vote is claimed five months, next 
before an election, and who shall have been duJy registered as a 
voter pursuant to law, shall be entitled to vote therein for all offi­
cers that are now or hereafter may be elective by the people, and 
upon all questions which may be submitted to a vote of the people. 

4. No pauper, idiot., insane person, or person convicted of a 
crime which at common law would have excluded him from being 
a witness, unless pardoned or restored by law to the right of 
suffrage, shall enjoy the right of an elector. Persons convicted 
of bribery may be deprived by law of the rjght of suffrage. 

5. No person shall, for the purpose of the suffrage, be deemed 
to have become a resident of, nor to have abandoned prior resj­
dence in this State or any county thereof by reason of his presence 
in or absence therefrom during active service in the military or 
naval service of this State or of the United States. 

6. The Legislature shall provide by law the manner ju which, 
and the time and place at which ballots may be cast by electors 
absent in the actual service of the military or naval forces of this 
State or of the United States, and for the return and canvass of 
such absentee votes in the election district in which the voters re­
spectively reside. The Legislature may also provide for voting by 
other absent electors and for the like return and canvass of their 
votes. 

7. Laws shall be made for ascertaining, by proper proofs, the 
citizens who shall be entitled to the privilege of the suffrage and 
for the registration or" all qualified voters. Registration shall be 
upon personal application in the case of the first registration of 
any voter, and shall remain effective for such perjod as the Legis­
lature may prescribe. 

ARTICLE IX 
AMENDMENTS 

1. Any specific amendment or amendments to the constitution 
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may be proposed in the Senate or General Assembly, and if the 
same shall be approved by two-thirds of the members elected to 
each of the two houses, such proposed amendment or amendments 
shall be entered on their journals, with the yeas and nays taken 
thereon. 

2. The Legislature shall publish any approved amendment once 
in at least one newspaper of each county, if any be published 
therein, not less than three months prior to its submission to the 
people. 

3. Approved amendments which have been published as re­
quired by this section shall be submitted to the people at a general 
election held not more than four months after the date of publica­
tion thereof. Submission shall be in such manner as the Legisla­
ture may prescribe. 

4. If a majority of the qualified voters who vote thereon shall 
approve and ratify any amendment, it shall become part of the 
constitution. 

5. If more than one amendment be submitted, they shall be 
submitted in such manner and form that the people may vote for 
or against each amendment separately and distinctly. The same 
amendment or one effecting the same change in the constitution 
shall not be submitted to the people more often than once in five 
years. 

ARTICLE x 
GENERAL PROVISIONS -1. The provlSlons of this constitution shall be self-executing, 

to the fullest extent that their respective natures permit. Legisla­
tion shall be enacted in furtherance of their purposes and to facili­
tate their operation. 

2. Any recital of specific functions, powers or duties in this 
constitution shall not be construed in any manner to restrict by 
implication any general functions, powers or duties of government 
not inconsistent therewith. 

3. The seal of the State shall be kept by the Governor or per­
son administering the government, and used by him officially, and 
shall be called the great seal of the State of New Jersey. 

4. All grants and commissions shall be in the name and by the 
authority of the State of New Jersey, sealed with the great seal, 
signed by the Governor or person administering the government, 
and countersigned by the S'ecretary of State, and shall run thus: 
"The State of New Jersey, to .................................... , Greeting." All 
writs shall be in the name of the State; and all indictments shall 
conclude in the following manner, viz. : "against the peace of this 
State the government and dignity of the same." 

5. This constitution shall take effect on the first day of Jan-
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uary, one thousand nine hundred and forty-three, subject to the 
provisions of the schedule hereinafter set forth. 

ARTICLE XI 

SCHEDULE 

ELECTION I : General 

1. This constitution shall supersede the constitution of 1844 
as amended, and the Legislature shall enact all laws necessary to 
make this constitution fully effective. 

2. No office, position or employment existing on the effective 
date of this constitution shall be altered or abolished by virtue 
of the adoption hereof, except as otherwise provided herein. 

3. All persons holding office upon the effective date of this 
constitution shall continue in office and to exercise their respec­
tive powers and duties except as otherwise provided herein. The 
adoption of this coustitution shall not cause the term of office of 
any incumbent to be either extended or reduced, except as other­
wise provided herein. 

4. All the statutory and common law in force on the effective 
date hereof, which is not inconsistent with this constitution, shall 
remain in full force and effect until it expires by its own limita­
tion or is altered or repealed by law. All causes of action, indict­
ments, prosecutions, rights, claims, demands, duties and obliga­
tions, of individuals and of bodies corporate, and of the State, 
and all charters and franchises shall continue unabated by the 
adoption of this constitution. All indictments heretofore or here­
after found for any crime or offense committed before the adoption 
of this constitution may be proceeded upon as if no change had 
taken place. 

SECTION II : Legislatfoe 

1. 'I1he first biennial session of the Legislature under this con­
stitution shall be held in the year one thousand nine hundred and 
forty-four. 

2. Members of the Legislature shall be elected for the term of 
office provided in this constitution at the election held in one 
thousand nine hundred and forty-three and at each biennial elec­
tion thereafter, except as otherwise provided in this schedule. 

3. The two classes of Senators required to be elected under the 
constitution shall be first established as follows: 

Seats in the Senate that, had this constitution not been adopted 
would have been filled by election in the years one thousand nine 
hundred and forty-three and one thousand nine hundred and 
forty-five, respectively, shall remain elective in those years. The 
terms of the incumbents of those seats in the Senate that would 
have become elective in the year one thousand nine hundred and 
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forty-four, had this constitution not been adopted, shall be ex­
tended. for an additional year. Three of the seats thereby made 
elective in the year one thousand nine hundred and forty-five shall 
be chosen by the S'enate to be filled in that year for a term of 
two years and thereafter for the four-year term provided by this 
constitution. 

4. The compensation for members of the Legislature provided 
by this constitution shall be paid from and after the effective date 
hereof. 

SECTION III: Executive 

1. On or before July first, one thousand nine hundred and 
forty-three, the Governor shall complete the first allocation of 
executive and administrative agencies, offices and instrumentalities 
of the State government within and among the departments and 
offices required by this constitution. Prior to such allocation, each 
agency, office, and instrumentality shall continue to function as 
heretofore, except as may be otherwise provided by law. 

2. Appropriation balances, personnel, property and records 
may be transferred as need appears by provision in any executive 
order allocating executive or administrative agencies, offices or in­
strumentalities, or their fnnctions, powers and duties. 

3. In case of death, resignation, removal or disability of the 
Governor or of his absence from the State prior to his appointment 
of the heads of civil departn1ents required by this constitution, 
all the powers, duties and emoluments of the office shall, as hereto­
fore, devolve upon the President of the Senate and the Speaker 
of the House of Assembly, in that order. 

SECTION IV: Judicial 
1. Immediately ofter the adoption of this constitution, the 

Governor shall nominate and appoint, by and with the advice and 
consent of the Senate, from the persons then holding the offices 
of Chancellor, Chief Justice, justices of the Supreme Court, such 
judges of the Court of Errors and Appeals as are counse11ors at 
law of ten years' standing, vice-chancellors and Circuit Court 
judges, a Chief Justice and six associate justices of the new Su­
preme Court. 

The remaining judicial officers above enumerated and the 
judges of the courts of common pleas shall constitute the justices 
of the new Superior Court, each for the unexpired period of his 
original term. If reappointed thereafter, any such justice shall 
have tenure during good behavior as provided in this constitution. 
Nothing in this section shall be construed, however, to permit any 
justice to continue in office after attaining the age of seventy 
years. 

2. The compensation of any judicial officer as fixed by law 
immediately prior to his transfer by this constitution to either 
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the new Supreme or Superior Courts shall not be increased or 
diminished during the term for which he was originally appointed. 
Common pleas judges shall be justices of the Superior Court for 
the remainder of the term for which they were originally ap­
pointed, at the same salary, with the same privileges, and assigned 
to the county from which they were appointed, and shall be eligible 
for reappointment on the same basis as all other Superior Court 
justices. 

3. All causes pending in the Court of Errors and Appeals shall 
be transferred to the new Supreme Court. All other causes pend­
ing on appeal and all pending causes involving prerogative writs 
shall be transferred to the appellate division of the Superior Court. 
All causes pending in any other county or State courts, which are 
superseded, shall be trans£ erred to the Superior Court. 

4. All property, funds, records, files, books, papers and docu­
ments of the Court of Errors and Appeals, of the Prerogative 
Court, of the Court of Chancery and of the Supreme Court or in 
custody of any of these courts, shaH be turned over by their re­
spective clerks to the clerk of the new Supreme Court, who shall 
dispose of them as the court may by rule direct. 

5. The circuit courts, courts of common pleas, oyer and 
terminer, quarter sessions, special sessions and the orphans' courts 
are superseded, and all their jurisdiction, functions, powers and 
duties are transferred to the Superior Court. Causes pending in 
such superseded courts shall be heard in the Superior Court sitting 
in the same county. All property, funds, records, files, books, 
papers and documents of the orphans' courts, or in custody thereof, 
.shall be turned over by their respective clerks to the clerk of the 
Superior Court in their respective counties. 

6. All the functions, powers and duties conferred by statute 
or rule upon justices and judges of courts superseded by this con­
stitution, to the extent that such functions, powers and duties are 
not inconsistent herewith, are hereby transferred to and may be 
exercised by justices of the Superior Court until otherwise pro­
vided by law or rule of court. 

7. Appropriations made by law for judicial expenditures dur­
ing the fiscal year 1942-1943 may be transferred to similar objects 
and purposes required by the judicial article. Restrictions upon 
supplemental appropriations contained in this constitution shall 
not apply to any appropriations which may be required to finance 
the new judicial system prior to the fiscal year 1943-1944. 

8. Article V shall take effect on the first day of July, one 
thousand nine hundred and forty-three, except that any provision 
of this constitution which may require any act to be done prior 
thereto or _in preparation therefor shall take effect immediately 
_{won, its ~qoption. 
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Preamble-A'rt. I, Pars. 1-4. 

CONSTITUTION OF 
THE STATE OF NEW JERSEY 

Preamble.-We, the people of the State of, New 
Jersey, grateful to Almighty God for the civil 
and religious liberty which He hath so long per­
mitted us to enjoy, and looking to Him for a 
blessing upon our endeavours to secure and 
transmit the same unimpaired to succeeding 
generations, do ordain and establish this Con­
stitution. 

ARTICLE I 

RIGHTS AND PRIVILEGES 

1. All men are by nature free and indepen­
dent, and have certain natural and unalienable 
rights, among which are those of enjoying and 
defending life and liberty, acquiring, possess­
ing, and protecting property, and of pursuing 
and obtaining safety and happiness. 

2. All political power is inherent in the people. 
Government is instituted for the protection, se­
curity, and benefit of the people, and they have 
the right at all times to alter or reform the 
same, whenever the public good may require it. 

3. No person shall be deprived of the inestim­
able privilege of worshipping Almighty God in 
a manner agreeable to the dictates of his own 
conscience; nor under any pretence whatever be 
compelled to attend any place of worship con­
trary to his faith and judgment; nor shall any 
person be obliged to pay tithes, taxes, or other 
rates for building or repairing any church or 
churches, place or places of worship, or for the 
maintenance of any minister or ministry, con­
trary to what he believes to be right, or has de­
liberately and voluntarily engaged to perform. 

4. There shall be no establishment of one re­
ligious sect in preference to another; no reli­
gious test shall be required as a qualification for 
any office or public trust; and no person shall be 
denied the enjoyment of any civil right merely 
on account of his religious principles. 



CONSTITUTION OF 1844, As AMENDED 961 

No change (Preamble) 

No change (Art. I, Par. 1) 

No change (Art. I, Par. 2) 

No change (Art. I, Par. 3) 

No change (Art. I, Par. 4) 
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Art. I, Pars. 5-10 

5. Every person may freely speak, write, and 
publish his sentiments on all subjects, being re­
sponsible for the abuse of that right. No law 
shall be passed to restrain or abridge the liberty 
of speech or of the press. In all prosecutions or 
indictments for libel, the truth may be given in 
evidence to the jury; and if it shall appear to 
the jury that the matter charged as libellous is 
true, and was published with good motives and 
for justifiable ends, the party shall be acquit­
ted; and the jury shall have the right to deter­
mine the law and the fact. 

6. The right of the people to be secure in their 
persons, houses, papers, and effects, against un­
reasonable searches and seizures, shall not be 
violated; and no warrant shall issue! but upon 
probable cause, supported by oath or affirma­
tion, and particularly describing the place to 
be searched and the papers and things to be 
seized. 

7. The right of trial by jury shall remain in­
violate; but the Legislature may authorize the 
trial of civil suits, when the matter in dispute 
does not exceed fifty dollars, by a jury of six 
persons. 

8. In all criminal prosecutions the accused 
shall have the right to a speedy and public trial 
by an impartial jury; to be informed of the 
nature and cause of the accusation; to be con­
fronted with the witnesses against him; to 
have compulsory process for obtaining wit­
nesses in his favour, and to have the assistance 
of counsel in his defense. 

9. No person shall be held to answer for a 
capital or other infamous crime, unless on the 
presentment or indictment of a grand jury, ex­
cept in cases of impeachment, or arising in the 
army or navy, or in the militia, when in actual 
service in time of war or public danger. 

10. No person shall, after acquittal, be tried 
for the same offense. All persons shall, before 
conviction, be bailable by sufficient sureties, ex­
cept for c~pital offenses, when the proof is evi­
dent or presumption great. 



cf.1-7 

cf. 1-9 

CONSTITUTION OP 1844, As AMENDED 963 

No change (Art. I, Par. 5) 

No change (Art. I, Par. 6) 

7. The right of trial by jury shall remain in­
violate: but the Legislature may authorize the 
trial of civil suits, when the matter in dispute 
does not exceed fifty dollars, by a jury of six 
men. (Art. I, Par. 7 .) 

No change (Art. I, Par. 8) 

9. No person shall be held to answer for a 
criminal offense, unless on the presentment or 
indictment of a grand jury, except in cases of 
impeachment, or in cases cognizable by justices 
of the peace, or arising in the army or navy; or 
in the militia, when in actual service in time of 
war or public danger. (Art. I, Par. 9.) 

No change (Art. I, Par 10) 
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Art. I, Pars. 11-19 

11. The privilege of the writ of habeas corpus 
shall not be suspended, unless in case of rebel­
lion or invasion the public safety may require it. 

12. The, military shall be in strict subordina­
tion to the civil power. 

13. No soldier shall, in time of peace, be 
quartered in any house without the consent of 
the owner; nor in time of war except in a man­
ner prescribed by law. 

14. Treason against the State shall consist 
only in levying war against it, or in adhering to 
its enemies, giving them aid and comfort. No 
person shall be convicted of treason, unless on 
the testimony of two witnesses to the same 
overt act, or on confession in open court. 

15. Excessive bail shall not be required, ex­
cessive fines shall not be imposed, and cruel 
and unusual punishments shall not be inflicted. 

16. Private property shall not be taken for 
public use without just compensation. Posses­
sion of land may be taken by any agency, in­
strumentality or political subdivision of the 
State, but not by any individual or private cor­
poration, pending and prior to the determina­
tion and payment of such compensation. 

17. No person shall be imprisoned for debt in 
any action_, or on any judgment founded upon 
contract, unless in cases of fraud; nor shall any 
person be imprisoned for a militia fine in time 
of peace. 

18. The people have the right freely to as­
semble together, to consult for the common 
good, to . make known their opinions to their 
representatives, and to petition for redress of 
grievances. 

19. Any citizen or taxpayer may restrain the 
violation of any provision of this Constitution 
by a suit with leave of the Superior Court upon 
notice to the Attorney-General. 
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cf. 1-16 

CONSTITUTION OF 1844, As AME~DED !JG5 

No change (Art. I, Par. 11) 

No change (Art. I, Par. 12) 

No change (Art. I, Par. 13) 

No change (Art. I, Par. 14) 

No change (Art. I, Par. 15) 

16. Private property shall not be taken for 
public use without just compensation; but land 
may be taken for public highways as heretofore 
until the Legislature shall direct compensation 
to be made. (Art. I, Par. 16.) 

8. Individuals or private corporations shall 
not be authorized to take private property for 
public use, without just compensation first 
made to the owners. (Art. IV, Sec. VII, Par. 8.) 

No change (Art. 1, Par. 17) 

No change (Art. I, Par. 18) 

New 
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Art. I, Pars. 20-Art. II, Pars. 1-3 

20. This enumeration of rights and privileges 
shall not be construed to impair or deny others 
retained by the people. 

ARTICLE II 

STATE GOVERNMENT 

1. The functions, powers and responsibilities 
of the government of this State shall be divided 
among three distinct branches-the Legislative, 
Executive and Judicial. No person belonging to 
or constituting one of these branches shall exer­
cise any of the powers properly belonging to 
either of the others, except as expressly pro­
vided in this Constitution. 

2. All powers of government which are not by 
this Constitution vested in the Executive or 
Judicial branches, nor in conflict with rights re­
served by the people, nor specfically proscribed 
to the Legislative branch, shall be embraced 
within the legislative power and may be exer­
cised in such manner as may be provided by law. 

3. The exercise of any powers or discharge of 
any responsibilities of a legislative or executive 
character by administrative agencies shall be 
limited to the effectuation of declared general 
standards or principals set forth by law and, to 
the extent that private rights are affected or 
privileges conferred or withheld, shall conform 
to established and published practices and pro­
cedures which, so far as practicable, shall be of 
uniform character. 
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CONSTITUTION OF 1844, As AMENDED 967 

No change (Art. I, Par. 21) 

1. The powers of the government shall be 
divided :into three distinct departments-the 
Legislative, Executive and Judicial; and no per­
son or persons belonging to, or constituting one 
of these departments, shall exercise any of the 
powers properly belonging to either of the oth­
ers, except as herein expressly provided. (Art. 
III, Par. 1.) 

New 

New 
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Art. III, Sec. 1, Pars. 1-4 

ARTICLE III 
LEGISLATIVE 

SECTION I 
General 

1. The legislative power shall be vested in a 
Senate and General Assembly. 

2. No person shall be a member of the Senate 
who shall not have attained the age of thirty 
years, and have been a citizen and inhabitant of 
the State for four years, and of the county for 
which he shall be chosen one year, next before 
his election; and no person shall be a member of 
the General Assembly who shall not have at­
tained the age of twenty-one years, and have 
been a citizen and inhabitant of the State for 
two years, and of the county for which he shall 
be chosen one year next before his election, but 
no person shall be eligible as a member of either 
house of the Legislature who shall not be en­
titled to the right of suffrage. 

3. The two houses of the Legislature shall 
meet separately, in regular session, biennially 
on the second Tuesday in January, and shall 
adjourn sine die not exceeding ninety calendar 
days thereafter, except as provided in the exe­
cutive article of this Constitution. The Senate 
shall, however, remain in continuous session 
and shall convene from time to time at the call 
of the President of the Senate or of the Gover­
nor for the sole purpose of receiving and acting 
upon nominations to office made by the 
Governor. 

4. Special sessions of the Legislature shall 
be called by the Governor upon petition of two­
thirds of the members of each house and may 
be called by the Governor at such other times as 
in his opinion the public interest may require. 
In either event, the call for a special session 
shall specify the matter or matters to be con­
sidered and no other matter shall be considered 
at such session. No special session shall ex­
ceed fifteen calendar days in duration, except 
as provided in the executive article of this Con­
stitution. 



cf. 111-1-2 

[cf. VIII-1 ] 
[ 111-11-3] 
[infra ] 

cf. 111-1-3 

[cf. VIIl-1] 
[infra ] 

CONSTrruTION OF 1844, .As .AMENDED 969 

No change (Art. IV, Sec. I, Par. 1) 

2. No person shall be a member of the Senate 
who shall not have attained the age of thirty 
years, and have been a citizen and inhabitant of 
the State for four years, and of the county for 
which he shall be chosen one year, next before 
his election; and no person shall be a member 
of the General Assembly who shall not have at­
tained the age of twenty-one years, and have 
been a citizen and inhabitant of the State for 
two years, and of the county for which he shall 
be chosen one year next before his election; 
provided, that no person shall be eligible as a 
member of either house of the Legislature, who 
shall not be entitled to the right of suffrage. 
(Art. IV, Sec. I, Par. 2.) 

3. Members of the Senate and General As­
sembly shall be elected yearly and every year, 
on the first Tuesday after the first Monday in 
November; 

and the two houses shall meet 
separately on the second Tuesday in January 
next after the said day of election, at which 
time of meeting, the legislative year shall com-
mence; 

but the time of holding such 
election may be altered by the Legislature. 
(Art. IV, Sec. I, Par. 3.) 

New 
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Art. Ill, Sec. II, Pars. 1-4 

SECTION II 

Composition 

1. The Senate shall be composed of one Sen­
ator from each county in the State elected by 
the legally qualified voters of the counties, re­
spectively, for a term of four years beginning 
on the second Tuesday in January next follow­
ing his election. 

2. The members of the Senate shall be elected 
in two classes so that, as nearly as may be, one­
half of the total number shall be elected bien­
nially. The first classification for the purposes 
of this section shall be effectuated as provided 
in the schedule of this Constitution. 

3. The General Assembly shall be composed 
of members from each county elected biennial­
ly by the legally qualified voters of the counties, 
respectively, for a term of two years beginning 
on the second Tuesday in January next follow­
ing their election. 

4. Members of the General Assembly shall be 
apportioned among the several counties in pro­
portion, as nearly as may be, to population, as 
determined by the latest census of the United 
States, except that each county shall at all 
times be entitled to one member and the whole 
number of members shall never exceed sixty. 
An apportionment of members of the General 
Assembly shall be made by the Legislature at 
its first session after each Federal census, and 
shall remain unaltered until the next Federal 
census shall have been taken. 



cf. III-II-I 

cf. 111-11-2 

[cf. III-11-5] 
[infra ] 

cf. 111-11-3 
[cf. VIII-I] 
[infra ] 

[cf. IIl-1-3] 
[supra ] 

[cf. VIII-I] 
[infra ] 

cf. 111-11-3 

cf. 111-11-4 

CONSTITUTION OF 1844, As AMENDED 971 

1. The Senate shall be composed of one Sen­
ator from each county in the State, elected by 
the legal voters of the counties, respectively, 
for three years. (Art. IV, Sec. II, Par. 1.) 

2. As soon as the Senate shall meet after the 
first election to be held in pursuance of this 
Constitution, they shall be divided as equally 
as may be into three classes. The seats of the 
Senators of the first class shall be vacated at the 
expiration of the first year; of the second class 
at the expiration of the second year; and of the 
third class at the expiration of the third year; 
so that one class may be elected every year: 

And if vacancies happen, by resigna­
tion or otherwise, the persons elected to supply 
such vacancies shall be- elected for the unex­
pired terms only. (Art. IV, Sec. II, Par. 2.) 

3. Members of the Senate and General As­
sembly shall be elected yearly and every year, 
on the first Tuesday after the first Monday in 
November; 

and the two houses shall meet sepa­
rately on the second Tuesday in January next 
after the said day of election, at which time of 
meeting, the legislative year shall commence; 

but 
the time of holding such election may be altered 
by the Legislature. (Art. IV, Sec. I, Par. 3.) 

1. The General Assembly shall be composed 
of members annually elected by the legal voters 
of the counties, respectively, 

who shall be appor­
tioned among the said counties as nearly as 
may be according to the number of their inhab­
itants. The present apportionment shall con­
tinue until the next census of the United States 
shall have been taken, and an apportionment of 
members of the General Assembly shall be made 
by the Legislature at its first session after the 
next and every subsequent enumeration or cen­
sus, and when made shall remain unaltered until 
another enumeration shall have been taken: 
provided, that each county shall at all times be 
entitled to one member; and the whole number 
of members shall never exceed sixty. (Art. IV, 
Sec. III, Par. 1) 
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Art. Ill, Sec. II, Pa·r. 5 
Art. Ill, Sec. III, Pars. 1-3 

5. Vacancies in the office of Senator or As­
semblyman shall be filled for the remainder of 
the unexpired term by election at the next 
general election held not less than sixty days 
after the occurrence of the vacancy. 

SECTION III 

Legislative Office 

1. Members of the Senate and General As­
sembly shall receive annually the sum of one 
thousand five hundred dollars during the time 
for which they shall have been elected, and. 
while they shall hold their office, and no other 
allowance or emolument, directly or indirectly, 
for any purpose whatever, except for service 
on the legislative council and as presiding of­
ficer of either house. The President of the 
Senate and the Speaker of the House of As­
sembly shall, by virtue of their offices, receive 
an additional compensation, equal to one-third 
of their allowance as members. 

2. Members of the Senate and General As­
sembly shall, in all cases except treason, felony, 
and breach of the peace, be privileged from ar­
rest during their attendance at the sitting of 
their respective houses, and in going to and re­
turning from the same. For any speech or de­
bate, in either house, they shall not be ques­
tioned in any other place. 

3. No member of the Senate or General As­
sembly shall, during the time for which he or 
she was elected and for one year thereafter, be 
eligible to hold any appointive office under the 
authority of this State, including the offices of 
State Treasurer and State Comptroller. 



[cf. 111-11-2] 
[supra ] 

cf. 111-11-5 

cf.111-11!-1 

cf. 111-111-2 

cf. 111-111-3 

CONSTITUTION OF 1844, As AMENDED 973 

2. As soon as the Senate shall meet after the 
first election to be held in pursuance of this 
Constitution, they shall be divided as equally as 
may be into three classes. The seats of the 
Senators of the first class shall be vacated at 
the expiration of the first year; Of the second 
class at the expiration of the second year; and 
of the third class at the expiration of the third 
year; so that one class may be elected every 
year: 

And if vacancies happen, by resignation or 
otherwise, the persons elected to supply such 
vacancies shall be elected for the unexpired 
terms only. (Art. IV, Sec. II, Par. 2.) 

7. Members of the Senate and General As­
sembly shall receive annually the sum of five 
hundred dollars during the time for which they 
shall have been elected, and while they shall 
hold their office, and no other allowance or 
emolument, directly or indirectly, for any pur­
pose whatever. The President of the Senate 
and the Speaker of the House of Assembly shall, 
in virtue of their offices, receive an additional 
compensation, equal to one-third of their allow­
ance as members. (Art. IV, Sec. IV, Par. 7.) 

8. Members of the Senate and General As­
sembly shall, in all cases except treason, felony, 
and breach of the peace, be privileged from ar­
rest during their attendance at the sitting of 
their respective houses, and in going to and re­
turning from the same: And for any speech or 
debate, in either house, they shall not be ques­
tioned in any other place. (Art. IV, Sec. IV, 
Par. 8.) 

1. No member of the Senate or General As­
sembly shall, during the time for which he was 
elected, be nominated or appointed by the Gov­
ernor or by the Legislature in joint meeting, to 
any civil office under the authority of this State, 
which shall have been created, or the emolu­
ments whereof shall have been increased, dur­
ing such time. (Art. IV, Sec. V, Par. 1.) 
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Art. III, Sec. III, Pars. 4-6 

4. The seat of any member of the Legislature 
shall be vacated by his acceptance of any office, 
position or appointment of profit under the gov­
ernment of this State or of the United States. 

5. No person possessed of any office, position 
or appointment of profit under the government 
of this State or of the United States and no 
judge of any court shall be entitled to a seat in 
the Legislature. Such office, position or em­
ployment under the government of this State or 
any judicial office held under the laws thereof 
shall be deemed to have been vacated, however, 
by the acceptance of a seat in either house of 
the Legislature. 

6. Each member of the Legislature shall, be­
fore he enters upon duties of his office, take and 
subscribe an oath or affirmation to support the 
Constitution of this State and of the United 
States and faithfully to discharge the duties of 
his office according to the best of his ability. 
Members-elect of the Senate or General As­
sembly may administer to each other such oath 
or affirmation. 

No counterpart 



cf. 111-111-4 

cf. 111-111-5 

cf. 111-111-6 

CONSTITUTION OF 1844, As AMENDED 975 

2. If any member of the Senate or General As­
sembly shall be elected to represent this State 
in the Senate or House of Representatives of 
the United States, and shall accept thereof, or 
shall accept of any office or appointment under 
the government of the United States, his seat 
in the Legislature of this State shall hereby be 
vacated. (Art. IV, Sec. V, Par. 2.) 

3. No justice of the Supreme Court, nor judge 
of any other court, sheriff, justice of the peace, 
nor any pe_rson or persons possessed of any of­
fice of profit under the government of this 
State shall be entitled to a seat either in the 
Senate or in the General Assembly; but on being 
elected and taking his seat his office shall be 
considered vacant; and no person holding any 
office of profit under the government of the 
United States shall be entitled to a seat in either 
house. (Art. IV, Sec. V, Par. 3.) 

1. Members of the Legislature shall, before 
they enter on the duties of their respective of­
fices, take and subscribe the following oath or 
affirmation: "I do solemnly swear (or affirm, as 
the case may be) that I will support the Consti­
tutfon of the United States and the Constitution 
of the State of New Jersey, and that I will faith­
fully discharge the duties of Senator (or mem­
ber of the General Assembly, as the case may 
be) according to the best of my ability." And 
members-elect of the Senate or General As­
sembly are hereby empowered to administer to 
each other the said oath or affirmation. (Art. 
IV, Sec. VIII, Par. 1.) 

2. Every officer of the Legislature shall, be­
fore he enters upon his duties, take and sub­
scribe the following oath or affirmation: "I do 
solemnly promise and swear (or affirm) that I 
will faithfully, impartially and justly perform 
all the duties of the office of ........ , to the 
best of my ability and understanding; that I 
will carefully preserve all records, papers, writ­
ings, or property entrusted to me for safe keep­
ing by virtue of my office, and make such dis­
position of the same as may be required by 
law." (Art. IV, Sec. VIII, Par. 3.) 
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Art. III, Sec. IV, Pars. 1-7 

SECTION IV 
Procedure 

1. Each house shall direct writs of election 
for supplying vacancies, occasioned by <lea th, 
resignation, or otherwise; but if vacancies oc­
cur during the recess. of the Legislature, the 
writs may be issued by the Governor, under 
such regulations as may be prescribed by law. 

2. Each house shall be the judge of the elec­
tions, returns and qualifications of its own mem­
bers, and a majority of each shall constitute a 
quorum to do business; but a smaller number 
may adjourn from day to day, and may be au­
thorized to compel the attendance of absent 
members, in such manner, and under such penal­
ties, as each house may provide. 

3. Each house shall choose its own officers, 
determine the rules of its proceedings, punish 
its members for disorderly behaviour, and, wW1 
the concurrence of two-thirds, may expel a 
member. 

4. Each house shall keep a journal of its pro­
ceedings, and from time to time publish the 
same; and the yeas and nays of the members 
of either house on any question shall, at the de­
sire of one-fifth of those present, be entered on 
the journal. 

5. Neither house, during the session of the 
Legislature, shall, without the consent of the 
other, adjourn for more than three days, nor to 
any other place than that in which the two 
houses shall be sitting. 

6. The Senate shall vote in public on the ques­
tion of confirmation of any nominations to of­
fice made by the Governor. 

7. Lobbying in the legislative chambers of 
either house shall be prohibited. Persons or as­
sociations who engage to influence legislative 
action shall register with the Secretary of 
State, disclosing the names and interest of those 
for whom they may act, the compensation re­
ceived or agreed, the measures which they may 
be engaged in promoting or opposing and all ex­
penditures made or incurred in connection there­
with. All such information shall constitute a 
public record. The Legislature shall impose 
suitable penalties for violations of these provi­
sions. 



CONSTITUTION OF 1844, As AMENDED 977 

No change (Art. IV, Sec. IV, Par. 1) 

No change (Art. IV, Sec. IV, Par. 2) 

No change (Art. IV, Sec. IV, Par. 3) 

No change (Art. IV, Sec. IV, Par. 4) 

No change (Art. IV, Sec. IV, Par. 5) 

New 

New 
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Art. Ill, Sec. V, Pars. 1-2 

SECTION V 

Legislative Council 

1. There shall be· a legislative council consist~ 
ing, ex officio, of the Governor or, in his absence, 
the Attorney-General, the President of the Sen­
ate and the Speaker of the House of Assembly, 
the majority le·aders and the leaders of the 
ranking minority party, for the time being, of 
each house of the Legislature. Members of the 
legislative council except the Governor and At­
torney-General, shall receive the sum of one 
thousand five hundred dollars per annum while 
they serve as members thereof. 

2. The legislative council shall: (a) make or 
cause to be made sound technical studies of the 
governmental needs of the State, and shall plan 
and formulate a program of necessary legisla­
tive measures predicated thereon in the form of 
draft bills, for consideration during each session 
of the Legislature; (b) provide independent re­
search and consultative services in aid of its 
other powers and duties, within the limits of 
available appropriations, and co-operate with 
such other legislative agencies as may be estab­
lished by law; (c) hold its first meeting at the 
call of the President of the Senate at such time 
and place as he shall designate, organize for the 
transaction of its busine>Ss, adopt such rules of 
procedure as it may deem necessary, except as 
such rules may be established by law, and re­
port at the opening session of each Legislature, 
and at such times thereafter and with respect 
to such matters as the council may deem in the 
public interest; (d) have such other powers and 
duties, not inconsistent with the foregoing, as 
may be from time to time prescribed by law. 
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New 

New 
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Art. III, Sec. VI, Pars. 1-6 

SECTION VI 
Legislation 

1. The laws of this State shall begin in the 
following style, "Be it enacted by the Senate 
and General Assembly of the State of New 
Jersey." 

2. All bills for raising revenue shall originate 
in the House of Assembly; but the Senate may 
propose or concur with amendments, as on other 
bills. 

3. All bills and joint resolutions shall be read 
three time1s in each house, before the final pas­
sage thereof; and no bill or joint resolution shall 
pass, unless there be a majority of all the mem­
bers of each body personally present and agree­
ing thereto ; and the yeas and nays of the mem­
bers voting on such final passage shall be en­
tered on the journal. 

4. To avoid improper influences which may 
result from intermixing in one and the same 
act such things as have no proper relation to 
each other, every law shall embrace but one ob­
ject, and that shall be expressed in the title. 
This paragraph shall not, however, be given ef­
fect to invalidate any law constituting a compil­
ation, consolidation, revision or rearrangement 
of all or part of the laws heretofore or hereafter 
eJ11acted upon recommendation of any permanent 
law revision agency, nor to invalidate any law 
enacted upon recommendation of the legislative 
council. 

5. No law shall be revived or amended by ref­
erence to its title only, but the act revived, or 
the section or sections amended, shall be in­
serted at length. 

6. No act shall be passed which shall provide 
that any existing law, or any part thereof, shall 
be made or deemed a part of the act or which 
shall enact that any existing law, or any part 
therof, shall be applicable, other than by insert­
ing it in such act, except as otherwise provided 
in this section. 
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No change (Art. IV, Sec. VII, Par. 5) 

No change (Art. IV, Sec. VI, Par. 1) 

No change (Art. IV, Sec. IV, Par. 6) 

4. To avoid improper influences which may 
result from intermixing in one and the same act 

cf. 111-VI-4 such things as have no proper relation to each 
other, every law shall embrace but one object, 
and that shall be expressed in the title. 

No law 
shall be revived or amended by reference to its 

cf. 111-VI-s title only, but the act revived, or the section or 
sections amended, shall be inserted at length. 

No 
[cf. 111-VII-9] general law shall embrace any provision of a 
[infra l private, special or local character. 

No act shall be 
cf. 111-VI-6 passed which shall provide that any existing 

law, or any part thereof, shall be made or 
deemed a part of the act or which shall enact 
that any existing law, or any part thereof, 
shall be applicable, except by inserting it in 
such act. (Art. IV, Sec. VII, Par. 4.) 
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Art. III, Sec. VI, Pars. 7-8 

7. The Legislature may by law, notwithstand­
ing any express or implied limitation of this 
Constitution, incorporate by reference with 
present and future effect any provision of Fed­
eral public law or any Federal administrative 
rule or regulation relating to the regulation of 
industry or commerce, or to taxation, or estab­
lishing technical standards of any kind. 

8. All the statutory law shall be continuously 
revised by such permanent agency as may be 
designated by law. The Legislature shall, from 
time to time upon recommendation of such 
agency and otherwise, enact revisions of such 
parts of the statutory law as need appears, to 
the end that all the law shall be completely re­
vised at least once every ten years. 
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New 

New 
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Art. III, Sec. VII, Pars. 1-5 

SECTION VII 
Legislative Powers 

1. Neither the Legislature nor either house 
thereof shall elect or appoint any executive, ad­
ministrative or judicial officers, except the State 
Treasurer and the State Comptroller. 

2. The right of labor to organize and bargain 
collectively shall not be impaired. 

3. No divorce shall be granted by the Legis­
lature. 

4. The Legislature shall not pass any bill of 
attainder, ex post facto law, or law impairing 
the obligation of contracts, or depriving a party 
of any remedy for enforcing a contract which 
existed when the contract was made. 

5. It shall be lawful to hold, carry on, and op­
erate in this State race meetings whereat the 
trotting, running or steeplechase racing of 
horses only may be conducted between the hours 
of sunrise and sunset on week days only and in 
duly legalized race tracks, at which the pari­
mutuel system of betting shall be permitted. 
No lottery, roulette, or game of chance of any 
form shall be authorized by the Legislature in 
this State, and no ticket in any lottery shall be 
bought or sold within this State, or offered for 
sale; nor shall pool-selling, bookmaking, or gam­
bling of any kind be authorized or allowed with­
in this State, except pari-mutuel betting on the 
results of the racing of horses only, from which 
the State shall derive a reasonable revenue for 
the support of government, nor shall any gam­
bling device, practice, or game of chance, or pari­
mutuel betting thereon now prohibited by law, 
except as herein stated and otherwise provided, 
be legalized, or the remedy, penalty, or punish­
ment now provided therefor be in any way 
diminished. 
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CONSTITUTION OF 1844, As AMENDED 98b 

New 

New 

No change (Art. IV, Sec. VII, Par. 1) 

No change (Art. IV, Sec. VII, Par. 3) 

2. It shall be lawful to hold, carry on, and op­
erate in this State race meetings whereat the 
trotting, running or steeplechase racing of 
horses only may be conducted between the hours 
of sunrise and sunset on week days only and in 
duly legalized race tracks, at which the pari­
mutuel system of betting shall be permitted. 
No lottery, roulette, or game of chance of any 
form shall be authorized by the Legislature in 
this State, and no ticket in any lottery shall be 
bought or sold within this State, or offered for 
sale; nor shall pool-selling, book-making, or 
gambling of any kind be authorized or allowed 
within this State, except pari-mutuel betting on 
the results of the racing of horses only, from 
which the State shall derive a reasonable rev­
enue for the support of government; nor shall 
any gambling device, practice, or game of 
chance, or pari-mutuel betting thereon now pro­
hibited by law, except as herein stated and 
otherwise provided, be legalized, or the remedy, 
penalty, or punishment now provided therefor 
be in any way diminished. (Art. IV, Sec. VII, 
Par. 2) 

--------------------
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Art. Ill, Sec. VII, Pars. 6-8 

6. The Legislature may enact general laws 
under which municipalities and counties may 
limit and restrict to specified districts and regu­
late therein, land uses, buildings and structures 
according to their construction, and the nature 
and extent of their use. The Legislature may 
similarly limit and restrict the uses of property 
adjacent to any public parkway, highway, other 
public improvement or public place for the pro­
tection and conservation thereof. Such laws 
shall be deemed to be within the police power of 
the State and shall be subject to repeal or alter­
ation by the Legislature. 

7. Any agency of the State or any political 
subdivision thereof which is empowered to take 
or otherwise acquire private property for any 
public highway, parkway, other public improve­
ment or public pl~e, may acquire the fee or 
any lesser interest, and may be empowered by 
law to take or otherwise acquire the benefit of a 
fee or restrictions or easements upon abutting 
property to preserve and protect the public 
highway, parkway, other public improvement 
or public place. 

8. The fund for the support of free schools, 
and all money, stock, and other property, which 
may hereafter be appropriated for that purpose, 
or received into the treasury under the provi­
sion of any law heretofore passed to augment 
the said fund, shall be securely invested, and re­
main a perpetual fund; and the income thereof, 
except so much as it may be judged expedient 
to apply to an increase of the capital, shall be 
annually appropriated to the support of public 
free· schools, for the equal benefit of all the peo­
ple of the State; and it shall not be competent 
for the Legislature to borrow, appropriate, or 
use the sald fund or any part thereof, for any 
other purpose, under any pretence whatever. 
The legislature shall provide for the mainte­
nance and support of a thorough and efficient 
system of free public schools for the instruction 
of all the children in this State between the ages 
of five and eighteen years. 
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CONSTITUTION OF 1844, As AMENDED 987 

5. The Legislature may enact general laws 
under which municipalities, other than counties, 
may adopt zoning ordinances limiting and re­
stricting to specified districts and regulating 
therein, buildings and structures, according to 
their construction, and the nature and extent 
of their use, and the exercise of such authority 
shall be deemed to be within the police power of 
the State. Such laws shall be subject to repeal 
or alteration by the Legislature. (Art. IV, Sec. 
VI, Par. 5.) 

New 

Ko change. (Art. IV, Sec. VII, Par. 6.) 
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Art. III, Sec. VII, Par. 9 

9. No general law shall embrace any provision 
of a private, special or local character. The 
Legislature shall not pass any private, special 
or local laws : 

(1) Authorizing the sale of any lands 
belonging in whole or in part to a minor 
or minors or other persons who may at 
the time be under any legal disability to 
act for themselves. 

(2) Creating, increasing or decreas­
ing the emoluments, term, tenure or 
pension rights of public office.rs or em­
ployees. 

(3) Relating to taxation or exemp­
tion therefrom. 

(4) Laying out, opening, altering and 
working roads or highways. 

( 5) Vaca ting any road, town plot, 
street, alley or public grounds. 

(6) Regulating the internal affairs of 
towns and counties; appointing local of­
fices or commissions to regulate muni­
cipal affairs. 

(7) Selecting, drawing, summoning 
or impaneling grand or petit jurors. 

(8) Changing the law of descent. 

(9) Granting to any corporation, as­
sociation or individual any exclusive 
privilege, immunity or franchise what­
ever. 

(10) Granting to any corporation, as­
sociation or individual the right to lay 
down railroad tracks. 

(11) Providing for changes of venue 
in civil or criminal cases. 

(12) Providing for the management 
and support of free public schools. 

(Continued on Page 990) 
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(8) 

(9) 

" (10) 

" (11) 

~ (12) 

4. To avoid improper influences which may 
result from intermixing in one and the same act 
snch things as have no proper relation to each 
other, every law shall embrace but one object, 
and that shall be expressed in the title. 

No law 
shall be revived or amended by reference to its 
title only, but the act revived, or the section or 
sections amended, shall be inserted at length. 

No 
general law shall embrace any provision of a 
private, special or local character. 

No act shall be 
passed which shall provide that any existing 
law, or any part thereof, shall be made or 
deemed a part of the act or which shall enact 
that any existing law, or any part thereof, shall 
be applicable, except by inserting it in such act. 
(Art. IV, Sec. VII, Par 4.) 

7. No private or special law shall be passed 
authorizing the sale of any lands belonging in 
whole or in part to a minor or minors or other 
persons who may at the time be under any legal 
disability to act for themselves. (Art. IV, Sec. 
VII, Par. 7.) 

11. The Legislature shall not pass private, 
local or special laws in any of the follQwin~ 
enumerated cases, that is to say: . 

Laying out, opening, altering and working 
roads or highways. 

Vaca ting any road, town plot, street, alley or 
public grounds. 

Regulating the internal affairs of towns and 
counties; appointing local offices or commis­
sions to regulate municipal affairs. 

Selecting, drawing, summoning or impaneling 
grand or petit jurors. 

Creating, increasing or decreasing the per­
centage or allowance of public officers during 
the term for which said officers were elected or 
appointed. 

Changing the law of descent. 
Granting to any corporation, association or 

individual any exclusive privilege, immunity or 
franchise whatever. 

Granting to any corporation, association or 
individual, the right to lay down railroad tracks. 

Providing for changes of venue in civil or 
criminal cases. 

Providing for the management and support 
of free public schools. 

<Continued on Page 991) 
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Art. Ill, Sec. VII, Pars. 9 cont'd-10 

The Legislature shall pass general 
laws providing for the cases·enumerated 
in this paragraph, and for all other 
cases which, in its judgment, may be 
provided for by general laws. The Leg­
islature shall pass no special act con­
ferring corporate powers, but shall pass 
general laws under which corporations 
may be organized and corporate powers 
of every nature obtained, subject, 
nevertheless, to repeal or alteration at 
the will of the Legislature. 

10. No private, special or local bill shall be 
passed, unless public notice of the intention to 
apply therefor, and of the general object there­
of, shall have been previously given. The Leg­
islature, at the next session after the adoption 
hereof, and from time to time thereafter, shall 
prescribe the time and mode of giving such 
notice, the evidence thereof, and how such evi­
dence shall be preserved. 



cf. 111-Vll-10 
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The Legislature shall pass general laws pro­
viding for the cases enumerated in this para­
graph, and for all other cases which, in its judg­
ment, may be provided for by general laws. The 
Legislature shall pass no special act conferring 
corporate powers, but they shall pass general 
laws under which corporations may be or­
ganized and corporate powers of every nature 
obtained, subject, nevertheless, to repeal or al­
teration at the will of the Legislature. (Art. 
IV, Sec. VII, Par. 11.) 

9. No private, special or local bill shall be 
passed, unless public notice of the intention to 
apply therefor, and of the general object there­
of, shall have been previously given. The Leg­
islature, at the next session after the adoption 
thereof, and from time to time thereafter, shall 
prescribe the time and mode of giving such 
notice, the evidence thereof, and how such evi­
dence shall be preserved. (Art. IV, Sec. VII, 
Par. 9.) 
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Art. IV, Sec. I, Pars. 1-4 

ARTICLE IV 
EXECUTIVE AND ADMINISTRATIVE 

SECTION I 
Executive Office 

1. The executive power shall be vested in a 
Governor. 

2. The Governor shall be elected in odd-num­
bered years by the legally qualified voters of 
this State. The person receiving the greatest 
number of valid votes shall be the Governor ; 
but if an equal and greatest number of votes are 
received by more than one candidate, one of 
such candidates shall be chosen Governor by the 
votes of a majority of the members of both 
houses of the Legislature in joint meeting. Con­
tested elections for the office of Governor shall 
be determined in such manner as may be pro­
vided by law. 

3. The Governor shall serve for a term of 
four years, beginning on the fifteenth day of 
December next following his election, and no 
person hereafter elected shall be eligibl~ for 
more than one term. 

4. The Governor shall be not less than thirty 
years of age, and shall have been for twenty 
years at least a citizen of the United States, 
and a resident of this State seven years next be­
fore his election, unless he shall have been ab­
sent during that time on the public business of 
the United States or of this State. 
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CONSTITUTION OF 1844, As AMENDED 993 

No change (Art. V, Par. 1) 

2. The Go':ernor shall be elected by the legal 
voters of this State. The person havino- the 
highest number of votes shall be the Gove~nor · 
but if two or more shall be equal and highest i~ 
votes, one of them shall be chosen Governor by 
the vote of a majority of the members of both 
houses in joint meeting. Contested elections 
for the office of Governor shall be determined 
in such manner as the Legislature shall direct 
by law. When a Governor is to be elected by the 
people, such election shall be held at the time 
when and at the places where the people shall 
respectively vote for members of the Legisla­
ture'. (Art. V, Par. 2.) 

3. The Governor shall hold his office for three 
years, to commence on the third Tuesday of 
January next ensuing the election for Governor 
by the people, and to end on the Monday preced­
ing the third Tuesday of January, thre·e years 
thereafter: And he shall be incapable of hold­
ing that office for three years next after his 
term of service shall have expired: 

And no ap­
pointment or nomination to office shall be made 
by the Governor during the last week of his said 
term. (Art. V, Par. 3.) 

4. The Governor shall be not less than thirty 
years of age, and shall have been for twenty 
years, at least, a citizen of the United States, 
and a resident of this State seven years next 
before his election, unless he shall have been 
absent during that time on the public business 
of the United States or of this State. (Art. V, 
Par. 4.) 
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Art. IV, Sec. I, Pars. 5-6 

5. No member of Congress, or person holding 
an office under the United States, or this State, 
shall exercise the office of Governor except dur­
ing his temporary absence from the State or 
temporary disability as specifically provided in 
this Constitution; and in case the Governor, or 
person administering the government, shall ac­
cept any office under the United States or this 
State, his office of Governor shall thereupon be 
vacant. Nor shall he be elected by the Legisla­
ture to any office under the government of this 
State or of the United States during the term 
for which he shall have been elected Governor. 

6. In case of impeachment of the Governor, 
his absence from the State, or temporary in­
ability to discharge the duties of his office, the 
powers, duties and emoluments. of the office 
shall devolve to the head of the Department o:t 
Taxation and Finance until such time as the 
Governor shall be acquitted, or shall return to 
the State, or the temporary inability shall cease. 
In case of any vacancy in the office of Governor 
caused by death or removal of the Governor, by 
death or resignation of the Governor-elect, or 
his failure to qualify, or from any other cause, 
the powers, duties and emoluments of the office 
shall devolve to the head of the Department of 
Taxation and Finance who shall serve until a 
new Governor shall have been elected and quali­
fied. The new Governor shall be elected, in the 
manner provided by this Constitution, at the 
next general election to be held, in an odd-num­
bered year, not less than ninety days after the 
occurrence of the vacancy. 



cf. IV-1-5 
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CONS'rITU'rION OF 1844, .As .AMENDED 995 

8. No member of Congress, or person holding 
an office under the United States, or this State, 
shall exercise the office of Governor; and in case 
the Governor, or person administering the gov­
ernment shall accept any office under the United 
States or this State, his office of Governor shall 
thereupon be vacant. Nor shall he be elected 
by the Legislature to any office under the gov­
ernment of this State or of the United States, 
during the term for which he shall have been 
elected Governor. (Art. V, Par. 8.) 

12. In case of the death, resignation, or re­
moval from office of the Governor, the powers, 
duties, and emoluments of the office, shall de­
volve upon the President of the Senate, and in 
case of his death, resignation or removal, then 
upon the Speaker of the House of Assembly, for 
the time being, until another Governor shall be 
elected and qualified; but in such case another 
Governor shall be chosen at the next election for 
members of the Legislature unless such death, 
resignation, or removal, shall occur within 
thirty days immediately preceding such next 

· election, in which case a Governor shall be cho­
sen at the second succeeding election for mem­
bers of the Legislature. 

'\Vhen a vacancy hap­
pens, during the recess of the Legislature in any 
office which is to be filled by the Governor and 
Senate, or by the Legislature in joint meeting, 
the Governor shall fill such vacancy, and the 
commission shall expire at the end of the next 
session of the Legislature, unless a successor 
shall be sooner appointed: 

when a vacancy hap­
pens in the office of the clerk or surrogate of 
any county, the Governor shall fill such vacancy, 
and the commission shall expire when a succes­
sor is elected and qualified. 

No person who shall have been nominated to 
the Senate bv the Governor for anv office of 
trust or profit under the government of this 
State, and shall not have been confirmed before 
the recess of the Legislature shall be eligible 
for appointment to such office during the con­
tinuance of such recess. (Art. V, Par. 12.) 

( Contfriued on page 9.97) 
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Art. IV, Sec. II, Par. 1 

(For Article IV Section I par. 6 see page 994) 

SECTION II 

General 

1. The Governor shall take care that the laws 
be faithfully executed, convene the Legislature 
or the Senate alone whenever, in his opinion, 
public necessity so requires, communicate a mes­
sage to the Legislature relating to the condition 
of the State at the opening of each session and 
at such other times and with respect to such 
legislative measures or other public matters as 
he may deem in the public interest. He shall be 
commander-in-chief of all the military and naval 
forces of the State, and shall grant, under the 
great seal of the State, commissions to all civil 
and military officers elected or appointed pur­
suant to requirements of this Constitution. The 
Governor shall also nominate and appoint, by 
and with the advice and consent of the Senate, 
all officers so subject to appointment by this . 
Constitution and all other officers whose elec­
tion or _appointment is not otherwise provided 
for by law. 
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13. In case of the impeachment of the Gov­
ernor, his absence from the State, or inability 
to discharge the duties of his office, the powers, 
duties and emoluments of the office shall devolve 
upon the President of the Senate; and in case 
of his death, resignation or removal, then upon 
the Speaker of the House of Assembly for the 
time being, until the Governor absent, or im­
peached shall return or be acquitted, or until 
the disqualification or inability shall cease, or 
until a new Governor be elected and qualified. 
(Art. V, Par. 13.) 

14. In case of a vacancy in the office of Gov­
ernor from any other cause than those herein 
enumerated, or in case of the death of the 
Governor-elect before he is qualified into office, 
the powers, duties and emoluments of the office 
shall devolve upon the President of the Senate 
or Speaker of the House of Assembly, as above 
provided for, until a new Governor be elected 
and qualified. (Art. V, Par. 14.) 

6. He shall be the commander-in-chief of all 
the military and naval forces of the State; he 
shall have power to convene the Legislature or 
the Senate alone, whenever in his opinion public 
necessity requires it; he shall communicate by 
message to the Legislature at the opening of 
each session, and at such other times as he may 
deem necessary, the condition of the State, and 
recommend such measures as he may deem ex­
pedient; he shall take care that the laws be 
faithfully executed, and grant, under the great 
seal of the State, commissions to all such of­
ficers as shall be required to be commissioned. 
(Art. V, Par. 6.) 

3. The Attorney-General, Prosecutors of the 
Pleas, Clerk of the Supreme Court, Clerk of 
the Court of Chancery, Secretary of State, and 
the Keeper of the State Prison, shall be nomi­
nated by the Governor and appointed by him 
with the advice and consent of the Senate. They 
shall hold their offices for five years. (Art. 
VII, Sec. 11, Par. 3.) 

I 

8. All other officers, whose appointments are 
not otherwise provided for by law, shall be 
nominated by the Governor and appointed by 
him with the advice and consent of the Senate; 
and shall hold their offices for the time pre­
scribed by law. (Art. VII, Sec. II, Par. 8.) 
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Art. IV, Sec. II, Par. 2 

2. The Senate shall either confirm or reject 
the Governor's nominations for appointive of­
fices within thirty days after they are sub­
mitted. If the Senate fails to act upon a nomi­
nation, the nominee shall be deemed confirmed 
at the expiration of thirty days from the date of 
submission of his name by the Governor. But 
the Governor shall make no nominations to the 
Senate during the last month of his term. 
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3. The Governor shall hold his office for three 
years, to commence on the third Tuesday of 
January next ensuing the election for Governor 
by the people, and to end on the Monday preced­
ing the third Tuesday of January, three years 
thereafter: And he shall be incapable of holding 
that office for three years next after his term of 
service shall have expired: 

And no appointment 
or nomination to office shall be made by the 
Governor during the last week of his said term. 
(Art. V, Par. 3.) 

12. In· case of the death, resignation, or re­
moval from office of the Governor, the powers, 
duties, and emoluments of the office, shall de­
volve upon the President of the Senate, and in 
case of his death, resignation or removal, then 
upon the Speaker of the House of Assembly, for 
the time being, until another Governor shall be 
elected and qualified; but in such case another 
Governor shall be chosen at the next election 
for members of the Legislature unless such 
death, resignation, or removal, shall occur with­
in thirty days immediately preceding such next 
election, in which case a Governor shall be 
chosen at the second succeeding election for 
members of the Legislature. 

When a vacancy hap­
pens, during the recess of the Legislature in any 
office which is to be filled by the Governor and 
Senate, or by the Legislature in joint meeting, 
the Governor shall fill such vacancy, and the 
commission shall expire at the end of the next 
session of the Legislature, unless a successor 
shall be sooner appointed: 

when a vacancy hap­
pens in the office of the, clerk or surrogate of 
any county, the Governor shall fill such vacancy, 
and the commission shall expire when a succes­
sor is elected and qualified. 

No person who shall have been nominated to 
the Senate by the Governor for any office of 
trust or profit under the government of this 
State, and shall not have been confirmed before 
the recess of the Legislature shall be eligible 
for appointment to such office during the 
continuance of such recess. (Art. V, Par. 12.) 
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Art. IV, Sec. II, Pars. 3-5 

3. Every bill which shall have passed both 
houses shall be submitted to the Governor 
for approval. If the Governor shall approve, he 
shall sign the bill and it shall thereupon become 
a law. If any bill submitted to the Governor 
shall contain one or more items of appropria­
tion of money, he may approve and sign the bill, 
but may specially disapprove by a written state­
ment appended thereto of one or more of. such 
items, and the items so disapproved shall not 
take effect. If the Governor shall disapprove a 
bill, or an item or items of appropriation which 
may be contained therein, he shall return it, 
with a written statement of his objections, to 
the house in which the bill originated. The 
Governor's objections shall be entered at large 
in the journal of the proceedings of that house 
and a copy thereof shall be sent to the other 
house. 

4. Any bill shall become a law notwithstand­
ing disapproval by the Governor if, upon recon­
sideration on or after the third day following 
return thereof to the house of origin, it shall re­
ceive the affirmative votes of a majority of the 
membership of each house of the Legislature, 
except that a supplementary appropriation bill 
may so become a law only by the affirmative 
votes of two-thirds such membership. Any item 
of appropriation specially disapproved by the 
Governor shall become effective· notwithstand­
ing such disapproval if, upon being separately 
reconsidered on or after the third day following 
return of the bill in which it is contained to the 
house of origin, it shall receive the affirmative 
votes of two-thirds of the membership of each 
house of the Legislature. 

The vote taken upon reconsideration of any 
bill or item of appropriation after disapproval 
by the Governor shall be by yeas and nays and 
there shall be entered upon the journal of each 
house, respectively, the names of the members 
voting for and against. 

5. At noon, on the seventh day, Sundays ex­
cepted, following the date of submission of any 
bill to the Governor, if he shall not prior thereto 
have returned it to the house of origin, the bill 
shall become a law with like effect as if he had 
signed it. If the Legislature shall by adjourn­
ment prevent return of a bill within seven days 
as aforesaid, the bill shall not become a law un­
less the Governor shall sign it within twenty 
days after such adjournment. 
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7. Every bill which shall have passed both 
houses shall be presented to the Governor: if he 
approve he shall sign it, but if not he shall re­
turn it, with his objections, to the house in 
which it shall have originated, who shall enter 
the objections at large on their journal, and 
proceed to reconsider it; 

if, after such reconsider­
ation, a majority of the, whole number of that 
house shall agree to pass the bill, it shall be 
sent, together with the objections, to the other 
house, by which it shall likewise be reconsidered, 
and if approved of by a majority of the whole 
number of that house,, it shall become a law; 
but, in neither house shall the vote be taken on 
the same day on which the bill shall be returned 
to it: and in all such cases, the votes of both 
houses shall be determined by yeas and nays, 
and the names of the persons voting for and 
against the bill shall be entered on the journal 
of each house respectively. 

If any bill shall not 
be returned by the Governor, within five days 
(Sunday excepted) after it shall have been pre­
sented to him, the same shall be a law in like 
manner as if he had signed it, unless the Legis­
lature by their adjournment, prevent its return 
in which case it shall not be a law. 

If any bill pre­
sented to the Governor contain several items of 
appropriations of money, he may object to one 
or more of such items while approving of the 
other portions of the bill. In such case he shall 
append to the bill, at the time of signing it, a 
statement of the items to which he objects, and 
the appropriations so objected to shall not take 
effect. 

If the Legis­
lature be in session he shall transmit to the 
house in which the bill originated a copy of such 
statement, and the items objected to shall be 
separately reconsidered. If, on reconsideration, 
one or more of such items be approved by a 
majority of the members elected to each house, 
the same shall be a part of the law, notwith­
standfng the objections of the Governor. 

All the provisions of this section 
in relation to bills not approved by the Governor 
shall apply to cases in which he shall withhold 
his approval from any item or items contained 
in a bill appropriating money. (Art. V. Par. 7.) 
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Art. IV, Sec. II, Pars. 6-7 

6. The Governor may, upon complaint sub­
mitted to him by at least twenty reputable citi­
zens, cause an investigation to be made of the 
conduct in office of any State officer, except a 
member of the Legislature, an officer appointed 
or elected by the Legislature or a judicial of­
ficer. The Governor may remove any such of­
ficer after notice and an opportunity to be 
heard, whenever, in his opinion, such investiga­
tion discloses misfeasance or malfeasance in 
office. 

7. The Governor may grant pardons and 
commute sentences after receiving recommen­
dations of the parole commission established 
by this article. He may also suspend the col­
lection of fines and forfeitures and may grant 
reprieves which may not extend beyond ninety 
days after conviction; but neither these powers 
nor the pardoning power shall apply to cases of 
impeachment. 
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New 

9. The Governor or person administering the 
government shall have power to suspend the 
collection of fines and forfeitures, and to grant 
reprieves, to extend until the expiration of a 
time not exceeding ninety days after convic­
tion; but this power shall not extend to cases of 
impeachment. (Art. V, Par. 9.) 
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Art. IV, Sec. III, Pars. 1-3 

SECTION III 
Administration 

1. There shall be nine administrative depart­
ments in the State government designated as 
Agricultur~, Commerce, Education and Civil 
Service, Labor, Law, Public Works, Social W el­
fare, State, and Taxation and Finance, which 
shall be under the supervision and control of the 
Governo_r, and a State Treasurer and a State 
Comptroller who shall be appointed by and be 
responsible to the Legislature. The Governor 
shall, by executive order, from time to time al­
locate all executive and administrative offices, 
agencies and instrumentalities of the State gov­
ernment among and within the foregoing de­
partments and offices. 

2. Executive and administrative functions, 
powers and duties in the State government as 
authorized by law shall from time to time be al­
located by the Governor, by executive order, 
among and within the, departments and offic~s 
prescribed by this Constitution in such manner 
as to promote efficiency and economy in the op­
eration of the State government, and to group, 
co-ordinate and consolidate the offices, agencies 
and instrumentalities thereof according to 
major purposes, as nearly as may be. No execu­
tive order shall, however, allocate functions, 
powers and duties of receipt and disbursement 
of public moneys other than to the State Treas­
urer, nor of accounting, audit and control other 
than to the State Comptroller. 

3. Any executive order which allocates or re­
allocates functions, powers or duties pursuant 
to paragraph two of this section shall be trans­
mitted by the Governor to each house of the 
Legislature while it is in regular or special ses­
sion. Such order shall take effect in accordance 
with its terms, provided that it has been before 
the Legislature for thirty calendar days and 
prior to the expiration thereof the Legislature 
has not, by concurrent resolution, disapproved 
of the order. In the event of such disapproval, 
the order shall be void and of no effect. Limita­
tions imposed by this Constitution upon the 
duration of regular and special sessions of the 
Legislature shall, solely for the purposes of this 
paragraph, be suspended to allow consideration 
of an executive order, but not exceeding thirty 
calendar days in any event. 
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Art. IV, Sec. III, Pars. 4-8 

4. The heads of all administrative depart­
ments shall comprise a single executive, unless 
otherwise provided by law. All such depart­
ment heads and the members of all boards, 
councils and commissions, except the State 
Comptroller and the State Treasurer, shall be 
nominated and appointed by the Governor, by 
and with the advice and consent of the Senate. 

5. The heads of all administrative depart­
ments shall serve during the term of the Gover­
nor appointing them, at his pleasure, and until 
their successors have been appointed and quali­
fied. 

G. The State Comptroller and the State Treas­
urer shall be appointed by the Senate and Gen­
eral Assembly in joint meeting. They shall hold 
their offices, respectively, for four years. The 
Governor may, whenever in his opinion it would 
be in the public interest, require from the Comp­
troller or the Treasurer written statements 
under oath of information on any matter relat­
ing to the conduct of their re'spective offices. 

7. The Governor and the heads of executive 
and administrative departments of the State 
government shall, at stated times, receive for 
their services such compensation as may be fixed 
by law which shall be neither incre,ased nor di­
minished during their respective terms. 

8. Appointive officers and employees of the 
State government shall receive no compensa­
tion for their public services in addition to such 
annual salary as may be fixed by law. Any other 
moneys or fees received by any such officer or 
employee by virtue of or in connection with his 
office or position, except as reimbursement for 
expenses actually incurred in the course of his 
public duties, shall be forthwith paid into the 
State treasury. 
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3. The Attorney-General, Prosecutors of the 
Pleas, Clerk of the Supreme Court, Clerk of the 
Court of Chancery, Secretary of State, and the 
Keeper of the State Prison, shall be nominated 
by the Governor and appointed by him with the 
advice and consent of the Senate. They shall 
hold their offices for five years. (Art. VII, Sec. 
II, Par. 3.) 

8. All other officers, whose appointments are 
not otherwise provided for by law, shall be 
nominated by the Governor and appointed by 
him with the advice and consent of the Senate; 
and shall hold their offices for the time pre­
scribed by law. (Art. VII, Sec. II, Par. 8.) 

New 

2. The State Treasurer and Comptroller shall 
be appointed by the Senate and General As­
sembly in joint meeting. They shall hold their 
offices for three years, and until their succes­
sors shall be qualified into office. (Art. VII, 
Sec. II, Par. 2.) 

5. The Governor shall, at stated times, receive 
for his services a compensation which shall be 
neither increased nor diminished during the 
period for which he shall haVf' been elected. 
(Art. V, Par. 5.) 

New 
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Art. IV, Sec. Ill, Par. 9 

9. No rule or regulation made by any execu­
tive or administrative agency of the State gov­
ernment except such as relates to the organiza­
tion or internal management of an executive or 
administrative agency of the State government 
shall be effective until it is filed with the Secre­
tary of State. The Legislature shall provide by 
law for the speedy publication of such rules and 
regulations. 



CONSTITUTION OF 1844, As AMENDED 1009 

New 
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Art. IV, Sec. IV, Pars. 1-4 

SECTION IV 
Militia 

1. The Legislature shall provide by law for 
enrolling, organizing and arming the militia, of 
which the Governor shall be commander-in­
chief. 

2. An Adjutant-General, who shall be chief 
of staff of the militia with the rank of Major­
General, shall be nominated and appointed by 
the Governor with the advice and consent of the 
Senate. The Adjutant-General shall serve at 
the pleasure of the Governor. 

3. Officers of the militia shall be appointed and 
commissioned by the Governor according to 
merit and fitness which shall be determined in 
such manner and upon such standards as now 
are or here·after may be applied by the War De­
partment of the United States for officers of 
equivalent rank 

4. No commissioned officer shall be removed 
from office other than by sentence of a court 
martial, or by a board constituted and empow­
ered by law, except that all general officers may 
be suspended for cause by the Governor. 
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CONSTITUTION OF 1844, As AMENDED 1011 

1. The Legislature shall provide by law for 
enrolling, organizing and arming the militia. 
(Art. VII, Sec. I, Par. 1.) 

5. Major-Generals, the Adjutant-General 
and 

Quartermaster-General shall be nominated by 
the Governor, and appointed by him, with the 
advice and consent of the Senate. (Art. VII, 
Sec. I, Par. 5.) 

2. Captains, Subalterns, and non-commis­
sioned officers shall be elected by the members 
of their respective companies. (Art. VII, Sec. 
I, Par. 2.) 

3. Field officers of regiments, independent 
battalions, and squadrons shall be elected by the 
commissioned officers of their respective regi­
ments, battalions or squadrons. (Art. VII, 
Sec. I, Par. 3.) 

4. Brigadier-Generals shall be elected by the 
Field Officers of their respective brigades. (Art. 
VII, Sec. I, Par. 4.) 

7. In case the electors of Subalterns, Cap­
tains, or Field Officers, shall refuse or neglect 
to make such elections, the Governor shall have 
power, to appoint such officers, and to fill all 
vacancies caused by such refusal or neglect. 
(Art. VII, Sec. I, Par. 7.) 

8. Brigade Inspectors shall be chosen by the 
Field Officers, of their respective brigades. (Art. 
VII, Sec. I, Par. 8.) . 

9. The Governor shall appoint all militia of­
ficers, whose appointment is not otherwise pro­
vided for in this Constitution. (Art. VII, Sec. 
I, Par. 9.) 

10. Major-Generals, Brigadier-Generals and 
Commanding Officers of regiments, indepen­
dent battalions, and squadrons, shall appoint 
the Staff Officers of their divisions, brigades. 
regiments, independent battalions, and squad­
rons respectively. (Art. VII, Sec. I, Par. 10.) 

6. The Legislature shall provide, by law, the 
time and manner of electing militia officers, and 
of certifying their elections to the Governor, 
who shall grant their commissions, and deter­
mine their rank, when not determined by 
law;-

And no commissioned Officer shall be re­
moved from office, but by the sentence of a 
court martial, pursuant to law. (Art. VII, Sec. 
I, Par. 6.) 
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Art. IV. Sec. V, Pars. 1-3 

SECTION V 
Parole Commission 

1. There shall be a Commission on Parole in 
the executive branch of the government. The 
commission shall comprise three members, at 
least one of whom shall be a member of the bar 
of this State, who shall be nominated and ap­
pointed by the Governor, by and with the advice 
and consent of the Senate. Members of the 
commission shall hold office for a term of four 
years, but of those first appointed one shall be 
appointed for a term of two years, one for four 
years and one for six years. Members of the 
commission may be removed by the Governor, 
for cause upon notice and hearing, prior to the 
expiration of their respective terms. They shall 
receive such fixed annual compensation for 
their services as may be provided by law. 

2. The Commission on Parole shall grant 
paroles and supervise parolees, as may be pro­
vided by law. The commission may remit fines 
and forfeitures and shall make recommenda­
tions to the Governor upon applications for 
executive clemency after conviction, in all cases 
except impeachments. 

3. The Commission on Parole shall meet at 
stated times, and all hearings and proceedings 
of the commission shall be public. Every order 
of the commission remitting, reducing or af­
fecting any fine, forfeiture or sentence, recom­
mending or disapproving any application for 
executive clemency, with the reasons set forth 
at length, shall be filed with the clerk of the 
Supreme Court at least ten days before it may 
become effective, and shall constitute a public 
record. 



cf. IV-V-1 
cf. IV-V-2 
cf. IV-V-3 

COXSTITUTION ffF1 1844, As AMENDED 1013 

10. The Governor, or person administering 
the government, the Chancellor, and the six 
Judges of the Court of Errors and Appeals, or 
a major part of them, of whom the Governor, 
or person administering the government, shall 
be one, may remit fines and forfeitures, and 
grant pardons, after conviction, in all cases ex­
cept impeachment. (Art. V, Par. 10.) 
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Art. V, Sec. I, Pars. 1-3 

ARTICLE V 
JUDICIAL 
SECTION I 

Judicial Power 

1. The judicial power shall be vested in a 
Supreme Court and a Superior Court, and in in­
ferior courts of original jurisdiction which may 
from time to time be established, altered and 
abolished by law. Such inferior courts may be 
integrated with the Superior Court in any man­
ner and to any extent, not inconsistent with this 
Constitution, as may be provided by law. 

2. In all matters in which there is any con­
flict or variance between equity and common 
law, equity shall prevail, and subject to rules of 
the Supreme Court every controversy shall be 
fully determined by the justice hearing it. 

3. The Supreme Court shall sit at the State 
Capitol and the Superior Court shall sit in each 
county. The Supreme Court and appellate divi­
sions of the Superior Court shall hold at least 
ten monthly terms each year, and all trial courts 
shall hold such terms as may be fixed by rules 
of the Supreme Court. 



cf.V-1-1 
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CONSTITurrION OF 1844, As AMENDED J 01 s 

1. The judicial power shall be vested in a 
Court of Errors and Appeals in the last resort 
in all causes as heretofore; A court for the trial 
of jmpeachments; a Court of Chancery; a Pre­
rogative Court; a Supreme Court; Circuit 
Courts, and such inferior courts as now exist, 
and as may be hereafter ordained and estab­
lished by law; which Inferior Courts the Legis­
lature may alter or abolish, as the public good 
shall requfre. (Art. VI, Sec. I, Par. 1.) 

10. The Legislature· may vest in the Circuit 
Courts, or courts of common pleas within the 
several counties of this State Chancery powers, 
so far as relates to the foreclosure of mort­
gages, and sale of mortgaged premises. (Art. 
IV, Sec. VII, Par. 10.) 

New 
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Art. V, Sec. II, Pars. 1-3 
Art. V, Sec. III, Pars. 1-3· 

SECTION II 
Supreme Court 

1. The Supreme Court shall consist of a Chief 
Justice and six associate justices. Five mem­
bers of the court shall constitute a quorum. The 
presiding justice of the court shall designate a 
justice of the Superior Court to serve tempor­
arily when necessary to constitute a quorum. 

2. The Supreme Court shall exercise appellate 
jurisdiction in the last resort in all causes sub­
ject to the limitations imposed by this Consti­
tution. The court may, upon leave granted by 
a justice thereof, review any indictment before 
trial by certiorari. The court shall also have 
jurisdiction of the admission and discipline of 
attorneys and counsellors. 

3. The Supreme Court shall make rules as to 
the administration of all of the courts, and, sub­
ject to law, as to pleading, practice and evidence 
in all the courts. 

SECTION III 
Superior Court 

1. The Superior Court shall consist of such 
number of justices as may be authorized by law, 
but not less than twenty-five, each of whom 
may exercise the powers of the court, subject_ to 
rules of the Supreme Court. The· Superior 
Court shall have original general jurisdiction 
throughout the State in all cases. 

2. The Superior Court shall be divided into a 
law section, to exercise civil, criminal, and matri­
monial jurisdiction, and an equity and probate 
section, to exercise all other jurisdiction of the 
court, each section having such parts as may be 
provided by rules of the Supreme Court. 

3. Any justice of the Superior Court may 
grant prerogative writs, returnable in an appel­
late division which shall otherwise have original 
jurisdiction relating thereto, and shall deter­
mine in such manner as the rules of the Su­
preme Court may prescribe, and without a jury, 
questions of fact arising therein; or the hearing 
may be in the first instance before a single j us­
tice, whose decision, both as to law and fact, 
shall be reviewable by the appellate division. 
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1. The Court of Errors and Appeals shall con­
sist of the Chancellor, the justices of the Sup­
reme Court, and six judges, or a major part of 
them; which judges are to be· appointed for six 
years. (Art. VI, Sec. II, Par. 1.) 

2. Immediately after the court shall first as­
semble, the six judges shall arrange themselves 
in such manner that the seat of one of them 
shall be vacated every year, in order that there­
after one judge may be annually appointed. 
(Art. VI, Sec. II, Par. 2.) 

3. Such of the six judges as shall attend the 
court shall receive, respectively, a per diem 
compensation, to be provided by law. (Art. VI, 
Sec. II, Par. 3.) 

4. The Secretary of State shall be the clerk of 
this court. (Art. VI, Sec. II, Par. 4.) 

5. When an appeal from an order or decree 
shall be heard the Chancellor shall inform the 
court, in writing, of the reasons for his order or 
decree; but he shall not sit as a member, or 
have a voice in the hearing or final sentence. 
(Art. VI, Sec. II, Par. 5.) 

6. When a writ of error shall be brought, no 
justice who has given a judicial opinion in the 
cause in favor of or against any error com­
plained of, shall sit as a meIJiber, or have a 
voice on the hearing, or for its affirmance or re­
versal; but the reasons for such opinion shall 
be assigned to the court in writing. (Art. VI, 
Sec. II, Par. 6.) 

1. The Court of Chancery shall consist of a 
Chancellor. (Art. VI, Sec. IV, Par. 1.) 

2. The Chancellor shall be the Ordinary or 
Surrogate-General, and judge of the Prerogative 
Court. (Art. VI, Sec. IV, Par. 2.) 

3. All persons aggrieved by any order, sen­
tence, or decree of the Orphans' Court, may ap­
peal from the same, or from any part thereof 
to the Prerogative Court; but such order, sen­
tence, or decree shall not be removed into the 
Supreme Court, or Circuit Court if the subject 
matter thereof be within the jurisdiction of the 
Orphans' Court. (Art. VI, Sec. IV, Par. 3.) 
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Art. V, Sec. IV, Pars. 1-4 

SECTION IV 

Appeals and Appellate Divisions 

1. There shall be established in the Superior 
Court at least two appellate divisions. Each ap­
pellate division shall consist of three justices of 
the Superior Court designated by rules of the 
Supreme Court who shall hear appeals from 
designated sections of the Superior Court and 
such additional appeals from inferior courts as 
may be provided by law. Such justices shall be 
annually assigned for that purpose by the Chief 
Justice of the Supreme Court. 

2. An app2al to an appellate division may be 
taken as a matter of right from any order of the 
Superior Court. Appeals in cases involving re­
straints or the appointment of receivers shall, 
in whatever court pending, be preferred as to 
argument and disposition. 

3. Judgments and orders of an appellate divi­
sion shall be final, subject to an appeal to the 
Supreme Court. Appeals to the Supreme Court 
may be taken only: 

(1) In capital cases and cases involv­
ing a constitutional question, which ap­
peals shall be taken directly to the Su­
preme Court and shall be preferred as 
to argument and disposition; 

(2) In the event of a dissenting opin­
ion in an appellate division; 

(3) On certification of an appellate 
division; or, 

( 4) On certification by the Supreme 
Court to any court. 

4. The appellate courts, in addition to consid­
ering questions of law, may also set aside judg­
ments, wholly or in part, where the finding of 
fact is against the we,ight of the evidence, or 
the verdict is excessive or inadequate. The ap­
pellate courts may exercise such original juris­
diction as may be incident to the complete de­
termination of the controversy. 
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4. The Secretary of State shall be the register 
of the Prerogative Court, and shall perform the 
duties required of him by law in that respect. 
(Art. VI, Sec. IV, Par. 4.) 

1. The Supreme Court shall consist of a 
Chief Justice and four associate justices. The 
number of associate justices may be increased 
or decreased by law, but shall never be less than 
two. (Art. VI, Sec. V, Par. 1.) 

2. The Circuit Courts shall be held in every 
county of this State, by one or more of the jus­
tices of the Supreme Court, or a judge ap­
pointed for that purpose; and shall in all cases 
within the county, except in those of a criminal 
nature, have common law jurisdiction, concur­
rent with the Supreme Court; And any final 
judgment of a Circuit Court may be docketed 
in the Supreme Court and shall operate as a 
judgment obtained in the Supreme Court from 
the time of such docketing. (A.rt. VI, Sec. V, 
Par. 2.) r 

3. Final judgments in any Circuit Court may 
be brought by writ of error into the Supreme 
Court, or directly into the Court of Errors and 
Appeals. (Art. VI, Sec. V, Par. 3.) 

1. There shall be· no more than five judges of 
the Inferior Court of Common Pleas in each of 
the counties in this State after the terms of the 
judges of said court now in office shall termi­
nate. One judge for each county shall be ap­
pointed every year, and no more, except to fill 
vacancies which shall be for the unexpired term 
only. (Art. VI, Sec. VI, Par. 1.) · 

2. The commissions for the first appointments 
of judges of said court shall bear date and take 
effect on the first day of April next; and all 
subsequent commissions for judges of said court 
shall bear date and take effect on the first day 
of April in every successive year, except com­
missions to fill vacancies which shall bear date 
and take effect when issued. (Art. VI, Sec. VI, 
Par. 2.) 
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Art. V, Sec. V, Pars. 1-5 

SECTION V 
Judicial Officers 

1. The Governor shall nominate and appoint, 
by and with the advice and consent of the Sen­
ate, the Chief Justice and associate justices of 
the Supreme Court, the justices of the Superior 
Court, and the judges of any inferior court with 
jurisdiction extending to more than one munici­
pality. The Legislature shall provide by law 
for a uniform method of appointment of all 
other judges. 

2. Each justice of the Supreme Court shall, 
prior to his appointment, have been a justice of 
the Superior Court for at least one year. Jus­
tices of the Superior Court shall, prior to their 
appointment have been counsellors at law in 
good standing for at least ten yeai-s. 

3. The Chief Justice and associate justices of 
the Supreme Court shall be appointed to hold 
office during good behavior. Justices of the 
Superior Court shall hold office for a term of 
seven years and if reappointed shall thereafter 
hold office during good behavior. The issue of 
good behavior shall, with respect to justices of 
the Supreme Court, be triable by the Senate, 
and with respect to all other justices or judges 
of any court shall be triable by the Supreme 
Court. No justice or judge of any court shall 
continue in office after he has attained the age 
of seventy years. 

4. Justices and judges of every court shall, 
at stated times, receive for their services such 
salary as may be provided by law, which shall 
not be diminished during the term of their 

·appointment. They shall hold no other office or 
position of profit in the government of this 
State, or of the United States, nor of any instru­
mentality or political subdivision of either of 
them. 

5. Any judge or justice of any court in this 
State who shall become a candidate for an elec­
tive office under authority of this State or of 
the United States shall thereby vacate his judi­
cial office. The justices of the Supreme Court, 
of the Superior Court and such other judicial 
officers as may be provided by law shall not dur­
ing their continuance in office engage in the 
practice of law or other gainful occupation. 



cf. V-V-1 
cf. V-V-3 
cf. V-V-4 
cf. V-V-5 

CONSTITUTION OF 1844, As AMENDED 1021 

1. Justices of the Supreme Court, Chancellor, 
judges of the Court of Errors and Appeals, and 
judges of the inferior court of common pleas, 
shall be nominated by the Governor, and ap­
pointed by him, with the advice and consent of 
the Senate. The justices of the Supreme Court 
and Chancellor shall hold their offices for the 
term of seven years; shall at stated times re­
ceive for their services a compensation which 
shall not be diminished during the term of their 
appointment; and they shall hold no other of­
fice under the government of this State or of the 
United States. 

(2). Judges of the courts of common pleas 
shall be appointed by the Senate and General 
Assembly, in joint meeting. They shall hold 
their offices for five years ;-but when appointed 
to fill vacancies they shall hold for the unex­
pired term only. (Art. VII, Sec. II, Par. 1.) 
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Art. V, Sec. V, Par. 6 
Art. V, Sec. VI, Pars. 1-4 

6. A justice of the Superior Court may ex­
ercise the powers of a judge of any court estab­
lished by law in the county or counties to which 
he may be assigned, and may hold any such 
court with like jurisdiction, powers and duties 
as a judge thereof. 

SECTION VI 
Administration 

1. The Chief Justice of the Supreme Court 
shall be the administrative head of all the 
courts, and shall supervise their work. He shall 
appoint an executive director of the courts to 
serve at his pleasure. The executive director 
shall: 

(1) Assist the Chief Justice in all 
matters related to the administration, 
finance and personnel of the courts; 

(2) Publish annually a statistical 
record of the judicial services of all the 
courts, justices and judges in the State, 
and of the costs thereof; 

(3) Prescribe records, reports and 
audits for the inferior courts; 

(4) Have such other duties as may 
be delegated by the Chief Justice. 

2. The Supreme Court shall appoint a court 
reporter and a clerk of the court, each of whom 
shall hold office at the pleasure of the court. 
Within each county, respectively, the county 
clerks and, as to probate matters, the surro­
gates, shall be clerks of the Superior Court. 

3. The Chief Justice of the Supreme Court 
shall annually assign justices of the Superior 
Court to counties, divisions, sections or parts 
thereof, and may from time to time transfer 
justices from one assignment to another as 
need appears. 

4. Whenever the Supreme Court fails to hear 
any case within two months after an appeal 
therein is perfected or fails to decide any case 
within two months after it has been argued or 
submitted, the Chief Justice shall certify that 
fact to the Governor. The Governor may there­
upon appoint a special term of the Supreme 
Court, from among the .i ustices of the Superior 
Court, to exercise concurrently the jurisdiction 
of the court until the delay is cured. 
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3. The Attorney-General, Prosecutors of the 
Ple,as, Clerk of the Supreme Court, Clerk of the 
Court of Chancery, Secretary of State, and the 
Keeper of the State Prison, shall be nominated 
by the Governor and appointed by him with the 
advice and consent of the Senate. They shall 
hold their offices for five· years. (Art. VII, Sec. 
II, Par. 3.) 

4. The law reporter shall be appointed by the 
justices of the Supreme Court or a majority of 
them; And the Chancery reporter shall be ap­
pointed by the Chancellor. They shall hold 
their offices for five years. (Art. VII, Sec. II, 
Par. 4.) 
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Art. V, Sec. VI, Pars. 5-6 

5. Special judges may, upon request of the 
Chief Justice, be nominated and appointed by 
the Governor, by and with the advice and con­
sent of the Senate, for temporary service not 
exceeding one year whenever and so long as any 
court fails to try or hear any case within two 
months after notice of trial has been filed or an 
appeal therein perfected, or fails to decide any 
case within two months after it has been argued 
or submitted. Such special judges may exer­
cise all the powers and shall have all of the du­
ties of a justice or judge of the court to which 
they are appointed. 

6. On or before December first in each year 
the Chief Justice shall file with the Governor 
and the Legislature a report of the work of the 
courts during the year ending September first 
next preceding. 
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1. There may be elected under this Constitu­
tion, two, and not more than five, justices of the 
peace in each of the townships of the several 
counties of this State, and in each of the wards, 
in cities that may vote in wards. When a town­
ship or ward contains two thousand inhabitants 
or less, it may have two justices: when it con­
tains more than two thousand inhabitants, and 
not more than four thousand, it may have four 
justices: and when it contains more than four 
thousand inhabitants, it may have five justices: 
provided, that whenever any township not vot­
ing in wards contains more than seven thousand 
inhabitants, such township may have an addi­
tional justice for each additional three thousand 
inhabitants above four thousand. (Art. VI, 
Sec. VII, Par. 1.) 

2. The population of the townships in the 
several counties of the State and of the several 
wards shall be ascertained by the last preced­
ing census of the United States, until the Legis­
lature shall provide, by law, some other mode 
of ascertaining it. (Art. VI, Sec. VII, Par. 2.) 

7. Justices of the peace shall be elected by 
ballot at the annual meetings of the townships 
in the several counties of the State, and of the 
wards in cities that may vote in wards, in such 
manner and under such regulations as may be 
hereafter provided by law. They shall be com­
missioned for the county, and their commis­
sions, shall bear date and take effect on the first 
day of May next after their election. They shall 
hold their offices for five years ;-but when 
elected to fill vacancies, they shall hold for the 
unexpired term only; provided, that the com­
mission of any justice of the peace shall become 
vacant upon his ceasing to reside in the town­
ship in which he was elected. The first election 
for justices of the peace, shall take place at the 
next annual town-meetings of the townships in 
the several counties of the State, and of the 
wards in cities, that may vote in wards. (Art. 
VII, Sec. II, Par. 7.) 
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Art. VI, Sec. I, Pars. 1-3 

ARTICLE VI 
PUBLIC OFFICERS 

SECTION I 
Generally 

1. Every appointive officer of the State gov­
ernment shall, before entering upon the duties 
of his office, take and subscribe an oath or af­
firmation to support the Constitution of this 
State and of the United States and faithfully, 
impartially and justly to perform the duties of 
his office to the best of his ability. 

2. In the civil service of the State and all of 
its civil divisions, all offices and positions shall 
be classified according to duties and responsibili­
ties, salary ranges shall be established for the 
various classes, and all appointments and pro­
motions shall be made according to merit and 
fitness to be ascertained, so far as practicable, 
by examinations, which, so far as practicable, 
shall be competitive. 

3. The Legislature or either house thereof 
may by resolution constitute and empower a 
committee thereof or any public officer or agen­
cy to investigate any and all phases of State and 
local government, or any part thereof, the fi­
delity of any public officer or employee, or the 
performance of any public office, employment 
or trust. No person shall be privileged from 
testifying in relation to any such matters and 
upon so testifying he· shall be immune from 
criminal prosecution with respect to any matter 
to which such testimony may relate. Any pub­
lic officer or employee who shall refuse or will­
fully fail to obey any subpoena lawfully issued 
by such investigating committee, officer or agen­
cy, or who shall refuse to testify or to answer 
any questions relating to any matter properly 
under investigation, or who shall refuse to 
waive immunity from prosecution with respect 
to any matter upon which he may testify, shall 
thereby become disqualified to continue in his 
office, position or employment, which shall 
forthwith be deemed vacant. Any such person 
shall not thereafter be eligible for any public 
office, position or employment. 
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Art. VI, Sec. I. Pars. 4-5 

4. County clerks and surrogates shall be 
elected by the people of their respective counties 
at a general election. They shall hold office for 
a term of five years. Whenever a vacancy oc­
curs in the office of clerk or surrogate of any 
county, the Governor shall fill such vacancy by 
appointment for a term to expire when a suc­
cessor is elected and qualified. 

5. Sheriffs and coroners shall be elected by 
the people of their respective counties at a gen­
eral election. They shall hold office for a term 
of three years. 
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5. Clerks and surrogates of counties shall be 
elected by the people of their respective coun­
ties, at the annual elections for members of the 
General Assembly. They shall hold their of­
fices for five years. (Art. VII, Sec. II, Par. 5.) 

12. In case of the death, resignation, or re­
moval from office of the Governor, the powers, 
duties, and emoluments of the office, shall de­
volve upon the President of the Senate, and in 
case of his death, resignation or removal, then 
upon the Speaker of the House of Assembly, 
for the time being, until another Governor shall 
be elected and qualified; but in such case an­
other Governor shall be chosen at the next elec­
tion for members of the Legislature unless such 
death, resignation, or removal, shall occur with­
in thirty days immediately preceding such next 
election, in which case a Governor shall be· 
chosen at the second succeeding election for 
members of the Legislature. 

When a vacancy 
happens, during the recess of the Legislature in 
any office which is to be filled by the Governor 
and Senate, or by the Legislature in joint meet­
ing, the Governor shall fill such vacancy, and 
the commission shall expire at the end of the 
next session of the Legislature, unless a suc­
cessor shall be sooner appointed: 

when a vacan­
cy happens in the office of the clerk or surro­
gate of any county, the Governor shall fill such 
vacancy, and the commission shall expire when 
a successor is elected and qualified. 

No person who shall have been nominated to 
the Senate by the Governor for any office of 
trust or profit under the government of this 
State, and shall not have been confirmed before 
the recess of the Legislature shall be eligible 
for appointment to such office during the con­
tinuance of such recess. (Art. V, Par. 12.) 

6. Sheriffs and coroners shall be elected by 
the people of their respective counties at the 
elections for members of the General Assembly, 
and they shall hold their offices for three years, 
afterwhich, three years must elapse before they 
can be again capable of serving. Sheriffs shall 
annually renew their bonds. (Art. VII, Sec. II, 
Par. 6.) 
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Art. VI, Sec. I, Pars. 6-8 

6. After July first, one thousand nine hun­
dred and forty-three, benefits payable by virtue 
of membership in any State pension or retire­
ment system shall constitute a contractual re­
lationship and shall not be diminished or im­
paired. 

7. All civil officers elected or appointed pur­
suant to the provisions of this Constitution 
shall be commissioned by the Governor. 

8. The term of office of all officers elected or 
appointed pursuant to the provisions of this 
Constitution, except when herein otherwise di­
rected, shall commence on the day of the date 
of their respective commissions; but no com­
mission for any office shall be,ar date prior to 
the expiration of the term of the incumbent of 
said office. 



cf. VI-1-7 

CONSTITUTION OF 1844, As AMENDED 1033 

New 

9. All civil officers elected or appointed, pur­
suant to the provisions of this Constitution 
shall be commissioned by the Governor. (Art. 
VII, Sec. II, Par. 9.) 

No change (Art. VII, Sec. II, Par. 10) 
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Art. VI, Sec. II, Pars. 1-3 

SECTION II 
Im peac hmen ts 

1. The Governor and all other civil <'>fficers of 
the State government shall be liable to impeach­
ment for misdemeanor in office during their 
continuance in office and for two years there­
after. 

2. The House of Assembly shall have the sole 
power of impeaching by a vote of a majority of 
all the members. Except as otherwise provided 
by this Constitution with respect to judicial of­
ficers, all such impeachments shall be tried by 
the Senate, and members, when sitting for that 
purpose, shall be on oath or affirmation "truly 
and impartially to try and determine the charge 
in question according to evidence;" and no per­
son shall be convicted without the concurrence 
of two-thirds of all the members of the Senate. 
The presiding officer, respectively, of each house 
of the Legislature may call it into session for 
the purpose of impeachment proceedings. 

No counterpart 

3. Judgment in cases of impeachment shall 
not extend farther than to removal from office, 
and to disqualification to hold and enjoy any of­
fice of honor, profit or trust under this State; 
but the party convicted shall nevertheless be 
liable to indictment, trial and punishment ac­
cording to law. 

No counterpart 



cf. Vl-11-1 

cf. VI-11-2 

cf. Vl-11-3 

CONS'rITUTION OF 1844, As AMENDED 1035 

11. The Governor and all other civil officers 
under this State shall be liable to impeachment 
fljr misdemeanor in office during their continu­
ance in office and for two years thereafter. 
(Art. V, Par. 11.) 

1. The House of Assembly shall have the sole 
power of inpeaching by a vote of a majority 
of all the members ; and all impeachments shall 
be tried by the Senate: The members, when sit­
ting for that purpose, to be on oath or affirma­
tion "truly and impartially to try and determine 
the charge in question according to evidence:" 
and no person shall be convicted without the 
concurrence of two-thirds of all the members of 
the Senate. (Art. VI, Sec. III, Par. 1.) 

2. Any judicial officer impeached shall be 
suspended from exercising his office until his 
acquittal. (Art. VI, Sec. III, Par. 2.) 

3. Judgment in cases of impeachment shall 
not extend farther than to removal from of­
fice, and to disqualification to hold and enjoy 
any office of honor, profit or trust under this 
State: but the party convicted shall neverthe­
less be liable to indictment, trial and punish­
ment according to law. (Art. VI, Sec. III, 
Par. 3.) 

4. The Secretary of State shall be the clerk 
of this court. (Art. VI, Sec. III, Par. 4.) 
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Art. VII, Pars. 1-4 

ARTICLE VII 
FINANCE 

1. The credit of the State shall not be direct­
ly or indirectly loaned in any case. 

2. No political subdivision or special district 
shall give any money or property, or loan its 
money or credit, to or in aid of any individual 
association or corporation, or become security 
for or be directly or indirectly the~ owner of any 
stock or bonds of any association or corporation. 

3. Neither the State nor any municipal cor­
poration shall make any donation of land or ap­
propriation of money to or for the use of any 
society, association or corporation. 

4. All revenues of the State government from 
whatever source derived, including revenues of 
all departments, agencies and offices, except the 
income of the fund for the support of free 
schools, shall be paid into a single fund, to be 
known as the General State Fund, subject to ap­
propriation for any public purpose, except that 
separate funds may be maintained for revenues 
realized from any tax levied specifically for the 
purpose of maintaining free public schools, for 
the proceeds of bond issues, earnings of self­
liquidating public improvements, revenues of 
restricted use under or in compliance with Fed­
eral law, and revenues held in trust for retire­
ment of the public debt, for the benefit of State 
or local public officers or employees or for a 
specific public purpose required by a private do­
nation. 



cf. VIl-2 

cf. VIl-3 

CONSTITUTION OF 1844, As AMENDED 1087 

No change (Art. IV, Sec. VI, Par. 3) 

19. No county, city, borough, town, township 
or viHage shall hereafter give any money or 
property, or loan its money or credit, to or in 
aid of any individual association or corporation, 
or become security for or he directly or indi­
rectly the owner of any stock or bonds of any 
association or corporation. (Art. I, Par. 19.) 

20. No donation of land or appropriation of 
money shall be made by the State or any muni­
cipal corporation to or for the use of any so­
ciety, association or corporation whatever. (Art. 
I, Par. 20.) 

New 
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5. No money shall be drawn from the State 
treasury but for appropriations made by law. 

All appropriations for the support of the State 
government, and for the several public purposes 
for which appropriations are made, shall be con­
tained in one general appropriation bill enacted 
for each biennium and indicating the amounts 
appropriated for each fiscal period in the bien­
nium. No other bill appropriating public money 
for any purpose shall be enacted unless it shall 
( 1) provide for some single object or purpose, 
(2) receive the affirmative votes of two-thirds 
of the membership of each house of the Legis­
lature, and (3) together with all prior appro­
priations for the same fiscal period, shall not 
exceed the total amount of revenue available 
therefor. 

6. Property shall be assessed for taxes under 
general laws, and by uniform rules, according 
to its true value. 

7. Except for purposes of war, or to repel in­
vasion or to suppress insurrection, no debt or 
liability shall be contracted by or on behalf of 
the State in an amount which, singly or in the 
aggregate with any previous debts or liabilities, 
shall at any time exceed one hundred thousand 
dollars, unless authorized by a law which shall, 
at a general election, have been submitted to 
the people, and have received the sanction of a 
majority of all the votes cast for and against it. 

8. Any such law shall provide for some single 
object or work, to be distinctly specified there­
in, and for the payment of the debt or liability 
thereby authorized in equal annual installments, 
the first of which shall be payable not more 
than one year, and the last of which shall be 
payable not more than thirty-five years after 
such debt or liability, or any portion theTeof, 
shall have been contracted. In contracting any 
debt or liability, however, the privilege of pay­
ing all or any part thereof prior to maturity 
may be reserved to the State in such manner 
and upon such terms as may be provided by 
law. 



cf. Vll-5 

cf. VII-7 

cf. Vll-8 

cf. Vll-9 

cf. Vll-7 

CONSTITUTION OF 1844, As AMENDED mag 

2. No money shall be drawn from the treas­
ury but for appropriations made by law. (Art. 
IV, Sec. VI, Par. 2.) 

No change (Art. IV, Sec. VII, Par. 12) 

4. The Legislature shall not, in any manner, 
create any debt or debts, liability or liabilities, 
of the State, which shall singly or in the, aggre­
gate with any previous debts or liabilities at 
any time exceed one hundred thousand dollars, 
except for purposes of war, or to repel invasion, 
or to suppress insurrection, 

unless the same shall 
be authorized by a law for some single object or 
work, to be distinctly specified therein; 

which 
law shall provide the ways and means, exclusive 
of loans, to. pay the interest of such debt or lia­
bility as it falls due, and also to pay and dis­
charge the principal of such debt or liability 
within thfrty-five years from the time of the 
contracting thereof, and shall be irrepealable 
until such debt or liability, and the interest 
thereon, are fully paid and discharged: 

And no 
such law shall take effect until it shall, at a gen­
eral election, have been submitted to the people, 
and have received the sanction of a majority of 
all the votes cast for and against it at such elec­
tion: 

(Continued on page 1041) 
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Art. VII, Par. 9 
Art. VIII, Pars. 1-3 

9. All money to be raised by authority of any 
law authorizing the contracting of a debt or 
liability by or on behalf of the State shall be ap­
plied only to the specific object or work stated 
therein or to the payment of such debt or lia­
bility. Such law shall provide the ways and 
means, exclusive of loans, to pay and discharge 
the principal and interest of the debt or liability 
thereby authorized. If such law should be re­
pealed prior to such payment and discharge, the 
Legislature shall make adequate provision for 
payment of the remaining annual installments 
of principal and interest, and upon failure there­
of a sufficient sum shall be set apart by the 
State Treasurer from the first revenues received 
and shall be applied to such purpose. 

ARTICLE VIII 
ELECTIONS AND SUFFRAGE 

1. General elections shall be held annually on 
the first Tuesday after the first Monday in 
November. The Governor, members of the Leg­
islature and such local officers as may be pro­
vided by law shall be chosen at a general elec­
tion. 

2. All questions which may be subject to a 
vote of the people sliall be submitted at a gen­
eral election, or, in the case of local propositions, 
at a regular county or municipal election. 

3. Every citizen of the United States who 
shall have attained the age of twenty-one years, 
been a resident of this State one year and of the 
county in which the vote is claimed five months, 
next before an election, and who shall have been 
duly registered as a voter pursuant to law, shall 
be entitled to vote therein for all officers that 
are now or hereafter may be elective by the peo­
ple, and upon all questions which may be sub­
mitted to a vote of the people. 



cf. VIl-9 

cf. VII-9 

cf. VIIl-1 
[cf. 111-11-3] 
[supra ] 

[cf. 111-1-3] 
[supra ] 

cf. Vlll-1 

cf. Vlll-3 

CONSTrrurrrnN OF 1844, As Al\IENDED 1041 

And all money 
to be raised by the authority of such law shall 
be applied only to the spe.cific object stated 
therein, and to the payment of the debt thereby 
created. This section shall not be construed to 
refer to any money that has been, or may be, 
deposited with this State by the government of 
the United States. (Art. IV, Sec. VI, Par. 4.) 

(See also page 1039) 

3. Members of the Senate and General As­
sembly shall be elected yearly aud every year, 
on the first Tuesday after the first Monday in 
November; 

and the two houses shall meet sepa­
rately on the second Tuesday in January next 
after the said day of election, at which time of 
meeting, the legislative year shall commence; 

but 
the time of holding such election may be altered 
by the Legislature. (Art. IV, Sec. I, Par. 3.) 

New 

1. Every male citizen of the United States, of 
the age of twenty-one years, who shall have 
been a resident of this State one year, and of 
the county in which he claims his vote five 
months, next before the election, shall be en­
titled to vote for all officers that now are, or 
hereafter may be elective by the people; 

(Continued on page 1043) 
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4. No pauper, idiot, insane person, or person 
convicted of a crime which at common law would 
have excluded him from being a witness, unless 
pardoned or restored by law to the right of suf­
frage, shall enjoy the right of an elector. Per­
sons convicted of bribery may be deprived by 
law of the right of suffrage. 

5. No person shall, for the purpose of the suf­
frage, be deemed to have become a resident of, 
nor to have abandoned prior residence in this 
State or any county thereof by reason of his 
presence in or absence therefrom during active 
service in the military or naval service of this 
State or of the United States. 

6. The Legislature shall provide by law the 
manner in which, and the time and place at 
which ballots may be cast by electors absent in 
the actual service of the military or naval forces 
of this State or of the United States, and for the 
return and canvass of such absentee votes in 
the election district in which the voters respec­
tively reside. The Legislature may also provide 
for voting by other absent electors and for the 
like return and canvass of their votes. 

7. Laws shall be made for ascertaining, by 
proper proofs, the citizens who shall be en­
titled to the privilege of the suffrage and for the 
registration of all qualified voters. Registra­
tion shall be upon personal application in the 
case of the first registration of any voter, and 
shall remain effective for such period as the 
Legislature may prescribe. 



cf. VIII-5 

cf. VIIl-4 

cf. VIII-5 

cf. VIIl-6 

cf. VIIl-4 

CONSTFl'UTION OF 1844, As AMENDED 1043 

(Continued from page 1041) 
provided, 

that no person in the military, naval, or marine 
service of the United States shall be considered 
a resident in this State, by being stationed in 
any garrison, barrack, or military or naval 
place or station within this State; 

and no pauper, 
idiot, insane person, or person convicted of a 
crime which now excludes him from being a 
witness unless pardoned or restored by law to 
the right of suffrage, shall enjoy the right of an 
elector. 

And provided further, that in time of 
war no elector in the actual military service of 
the State, or of the United States, in the army 
or navy thereof, shall be deprived of his vote 
by reason of his absence from such election dis­
trict; 

and the Legislature shall have power to 
provide the manner in which, and the time and 
place at which, such absent electors may vote, 
and for the return and canvass of their votes in 
the election districts in which they respectively 
reside. (Art. II, Par. 1.) 

2. The Legislature may pass laws to deprive 
persons of the right of suffrage who shall be 
convicted of bribery. (Art. II, Par. 2.) 

New 
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Art. IX, Pars. 1-5 

ARTICLE IX 
AMENDMENTS 

1. Any specific amendment or amendments 
to the Constitution may be proposed in the Sen­
ate or General Assembly, and if the same shall 
be approved by two-thirds of the members; 
elected to each of the two houses, such proposed 
amendment or amendments shall be entered on 
their journals, with the yeas and nays taken 
thereon. 

2. The Legislature shall publish any approved 
amendment once in at least one newspaper of 
each county, if any be published therein, not 
less than three months prior to its submission 
to the people. 

3. Approved amendments which have been 
published as required by this section shall be 
submitted to the people at a general election 
held not more than four months after the date 
of publication thereof. Submission shall be in 
such manner as the Legislature may prescribe. 

4. If a majority of the qualified voters who 
vote thereon shall approve and ratify any a­
mendment, it shall become part of the Consti­
tution. 

5. If more than one amendment be submitted, 
they shall be submitted in such manner and 
form that the people may vote for or against 
each amendment separately and distinctly. The 
same amendment or one effecting the same 
change in the Constitution shall not be sub­
mitted to the people more often than once in 
five years. 



cf. IX-1 

cf. IX-2 

cf. IX-3 

cf. IX-4 

cf. IX-5 

CONSTFrurrroN OF 1844, As AMENDED 1045 

Any specific amendment or amendments, to 
the Constitution may be proposed in the Senate 
or General Assembly, and if the same shall be 
agreed to by a majority of the members elected 
to each of the two houses, such proposed amend­
ment or amendments shall be entered on their 
journals, with the yeas and nays being taken 
thereon, and referred to the Legislature then 
next to be chos_en, 

and shall be published for 
three months previous to making such choice, 
in at least one newspaper of each county, if any 
be published therein; 

and if in the Legislature, 
next chosen, as aforesaid, such proposed a­
mendment, or amendments, or any of them, 
shall be agreed to by a majority of all the mem­
bers elected to each house, then it shall be the 
duty of the Legislature to submit such proposed 
amendmena or amendments, or such of them as 
may have been agreed to as aforesaid by the two 
Legislatures, to the people, in such manner and 
at such time, at least four months after the ad­
journment of the Legislature, as the Legislia­
ture shall prescribe; 

And if the people at a special election to 
be held for that purpose only, shall approve and 
ratify such amendment or amendments, or any 
of them by a majority of the electors qualified 
to vote for members of the Legislature voting 
thereon, such amendment or amendments so ap­
proved and ratified shall become part of the 
Constitution: 

provided that if more than one 
amendment be submitted, they shall be sub­
mitted in such manner and form that the peo­
ple may vote for, or against each amendment 
separately and distinctly; but no amendment or 
amendments shall be submitted to the people by 
the Legislature oftener than once in five years. 
(Art. IX.) 
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Art. X, Pars. 1-5 

ARTICLE X 

GENERAL PROVISIONS 

1. The provisions of this Constitution shall 
be self-executing, to the fullest extent that their 
respective natures permit. Legislation shall be 
enacted in furtherance of their purposes and to 
facilitate their operation. 

2. Any recital of specific functions, powers or 
duties in this Constitution shall not be con­
strued in any manner to restrict by implication 
any general functions, powers or duties of gov­
ernment not inconsistent therewith. 

3. The seal of the State shall be kept by the 
Governor or person administering the govern­
ment, and used by him officially, and shall be 
called the great seal of the State of New Jersey. 

4. All grants and commissions shall be in the 
name and by the authority of the State of New 
Jersey, sealed with the great seal, signed by the 
Governor or person administering the govern­
ment, and countersigned by the Secretary of 
State, and shall run thus: "The State of New 
Jersey, to .............. , Greeting." All writs 
shall be in the name of the State; and all in­
dictments shall conclude in the following man­
ner, viz.: "against the peace of this State the 
government and dignity of the same." 

5. This Constitution shall take effect on the 
first day of January, one thousand nine hundred 
and forty-three, subject to the provisions of the 
schedule hereinafter set forth. 

No counterpart 
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New 

New 

No change (Art. VIII, Par. 2) 

No change (Art. VIII, Par. 3) 

4. This Constitution shall take effect and go 
into operation on the second day of September 
in the year of our Lord one thousand eight hun­
dred and forty-four. (Art. VIII, Par. 4.) 

1. The Secretary of State shall be ex officio 
an auditor of the accounts of the Treasurer, and 
as such, it shall be his duty to assist the Legis­
lature in the annual examination and settlement 
of said accounts, until otherwise provided by 
law. (Art. VIII, Par. 1.) 
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Art. XI, Sec. I, Pars. 1-4 

ARTICLE XI 

SCHEDULE 

SECTION I 

General 

1. This Constitution shall supersede the Con­
stitution of 1844 as amended, and the Legisla­
ture shall enact all laws necessary to make. this 
Constitution fully effective. 

2. No office, position or employment existing 
on the effective date of this Constitution shall 
be altered or abolished by virtue of the adoption 
hereof, except as otherwise provided herein. 

3. All persons holding office upon the effective 
date of this Constitution shall continue in office 
and to exercise the"ir respective powers and du­
ties except as otherwise provided herein. The 
adoption of this Constitution shall not cause the 
term of office of any incumbent to be either ex­
tended or reduced, except as otherwise provided 
herein. 

4. All the statutory and common law in force 
on the effective date hereof, which is not incon­
sistent with this Constitution, shall remain in 
full force and effect until it expires by its own 
limitation or is altered or repealed by law. All 
causes of action, indictments, prosecutions, 
rights, claims, demands, duties and obligations, 
of individuals and of bodies corporate, and of 
the State, and all charters and franchises shall 
continue unabated by the adoption of this Con­
stitution. All indictments heretofore or here­
after found for any crime or offense committed 
before the adoption of this Constitution may be 
proceeded upon as if no change had taken place. 
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Schedule 

That no inconvenience may arise from the 
change in the Constitution of this State, and in 
order to carry the same into complete operation, 
it is hereby declared and ordained, that-

1. The common law and statute laws now in 
force not repugnant to this Constitution, shall 
remain in force until they expire by their own 
limitation, or he altered or repealed by the Leg­
islature; and all writs, actions, causes of action, 
prosecutions, contracts, claims and rights of in­
dividuals and of bodies corporate, and of the 
State, and all charters of incorporation, shall 
continue, and all indictments, which shall have 
been found, or which may hereafter be found, 
for any crime or offense committed before the 
adoption of this Constitution, may be proceeded 
upon as if no change had taken place. The sev­
eral courts of law and equity, except as herein 
otherwise provided, shall continue with the like 
powers and jurisdiction as if this Constitution 
had not been adopted. (Art. X, Par. 1.) 

2. All officers now filling any office or appoint­
ment, shall continue in the exercise of the du­
ties thereof:, according to their respective com­
missions or appointments, unless, by this Con­
stitution it js otherwise directed. (Art. X, Par. 
2.) 

3. The prc~sent Governor, Chancellor and Or­
dinary or Surrogate-General, and Treasurer 
shall continue in office until successors elected 
or appointed under this Constitution shall be 
sworn or affirmed into office. (Art. X, Par. 3.) 

4. In case of death, resignation, or disability 
of the present Governor, the person who may be 
Vice-President of Council at the time of the 
adoption of this Constitution shall continue in 
office and administer the government until a 
Governor shall have been elected and sworn or 
affirmed into office under this Constitution. 
(Art. X, Pa:r. 4.) 
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Art. XI, Sec. II, Pars. 1-4 

SECTION II 

Legislative 

1. The first biennial session of the Legislature 
under this Constitution shall be held in the year 
one thousand nine hundred and forty-four. 

2. Members of the Legislature shall be elected 
for the term of office provided in this Constitu­
tion at the election held in one thousand nine 
hundred and forty-three and at each biennial 
election thereafter, except as otherwise pro­
vided in this schedule. 

3. The two classes of Senators required to be 
elected under the Constitution shall be first es­
tablished as follows : 

Seats in the Senate that, had this Constitu­
tion not been adopted would have been filled by 
election in the years one thousand nine hundred 
and forty-three and one thousand nine hundred 
and forty-five, respectively, shall remain elec­
tive in those years. The terms of the incum­
bents of thos,e seats in the Senate that would 
have become elective in the year one thousand 
nine hundred and forty-four, had this Constitu­
tion not been adopted, shall be extended for an 
additional year. Three of the seats thereby 
made elective in 'the year one thousand nine 
hundred and forty-five shall be chosen by the 
Senate to be filled in that year for a term of 
two years and thereafter for the four-year term 
provided by this Constitution. 

4. The compensation for members of the Leg­
islature provided by this Constitution shall be 
paid from and after the effective date hereof. 
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5. The present Governor, or in case of his 
death or inability to act, the Vice-President of 
Council, together, with the present members of 
the Legislative Council and Secretary of State 
shall constitute a board of State canvassers, in 
the manner now provided by law, for the pur­
pose of ascertaining and declaring the result of 
the next ensuing election for Governor, mem­
bers of the House of Representatives and elec­
tors of President and Vice-President. (Art. X, 
Par. 5.) 

6. The returns of the votes for Governor, at 
the said next ensuing election shall be trans­
mitted to the Secretary of State, the votes 
counted, and the election declared, in the man­
ner now provided by law in the case of the elec­
tion of electors of President and Vice-President. 
(Art. X, Par. 6.) 

7. The election of clerks and surrogates, in 
those counties where the term of office of the 
present incumbent shall expire previous to the 
general election of eighteen hundred and forty­
five, shall be held at the general election next 
ensuing the adoption of this Constitution; the 
result of which election shall be ascertained in 
the manner now provided by law for the elec­
tion of sheriffs. (Art. X, Par. 7.) 

8. The elections for the year eighteen hun­
dred and forty-four shall take place as now pro­
vided by law. (Art. X, Par. 8.) 

9. It shalll be the duty of the Governor to fill 
all vacancies in office happening between the 
adoption of this Constitution and the first ses­
sion of the Senate, and not otherwise, provided 
for and the commission shall expire at the end 
of the first session of the Senate or when suc­
cessors shall be elected or appointed and qual­
ified. (Art. X, Par. 9.) 
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Art. XI, Sec. III, Pars. 1-3 

SECTION III 

Executive 

1. On or before July first, one thousand nine 
hundred and forty-three, the Governor shall 
complete the first allocation of executive and 
administrative agencies, offices and instrumen­
talities of the State government within and 
among the departments and offices required by 
this Constitution. Prior to such allocation, each 
agency, office, and instrumentality shall con­
tinue to function as heretofore, except as may 
be otherwise provided by law. 

2. Appropriation balances, personnel, prop­
erty and records may be transferred as need ap­
pears by provision in any executive order allo­
cating executive or administrative agencies, of­
fices or instrumentalities, or their functions, 
powers and duties. 

3. In case of death, resignation, removal or 
disability of the Governor or of his absence 
from the State prior to nis appointment of the 
heads of civil departments required by this Con­
stitution, all the powers, duties and emoluments 
of the office shall, as heretofore, devolve upon 
the President of the Senate and the Speaker of 
t1-e Hou~e of A8sembl:v. in that order. 

SECTION IV 

Judicial 

1. Immediately after the adoption of this 
Constitution, the Governor shall nominate and 
appoint, by and with the advice and consent of 
the Senate, from the persons then holding the 
offices of Chancellor, Chief Justice, justices of 
the Supreme Court, such judges of the Court of 
Errors and Appeals as are counsellors at law of 
ten years' standing, vice chancellors and Circuit 
Court judges, a Chief Justice and six associate 
justices of the new Supreme Court. 

The remaining judicial officers above enum­
erated and the judges of the courts of common 
pleas shall constitute the justices of the new 
Superior Court, each for the unexpired period 
of his original term. If reappointed thereafter, 
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10. The restriction of the pay of members of 
the Legislature, after forty days from the com­
mence:µient of the session, shall not be applied 
to the first Legislature convened under this 
Constitution. (Art. X, Par. 10.) 

11. Clerks of counties shall be clerks of the 
inferior courts of common pleas and quarter 
sessions of the several counties, and perform 
the duties, and be subject to the regulations 
now required of them by law until otherwise 
ordained by the Legislature. (Art. X, Par. 11.) 

12. The Legislature shall pass all laws neces­
sary to carry into effect the provisions of this 
Constitution. (Art. X, Par. 12.) 
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Art. XI, Sec. IV, Pars. 1-5 

any such justice shall have tenure during good 
behavior as provided in this Constitution. 
Nothing in this section shall be construed, how­
ever, to permit any justice to continue in office 
after attaining the age of seventy years. 

2. The compensation of any judicial officer as 
fixed b.y law immediately prior to his transfer 
by this Constitution to either the new Supreme 
or Superior Courts shall not be increased or di­
minished during the term for which he was 
orginally appointed. Common pleas judges shall 
be justices of the Superior Court for the re­
mainder of the term for which they were 
originally appointed, at the same salary, with 
the same privileges, and assigned to the county 
from which they were appointed, and shall be 
eligible for reappointment on the same basis as 
all other Superior Court justices. · 

3. All causes pending in the Court of Errors 
and Appeals shall be transferred to the new 
Supreme Court. All other causes pending on 
appeal and . all pending causes involving pre­
rogative writs shall be transferred to the appel­
late division of the Superior Court. All causes 
pending in any other county or State courts, 
which are superseded, shall be transferred to 
the Superior Court. 

4. All property, funds, records, files, books. 
papers and documents of the Court of Errors 
and Appeals, of the Prerogative Court, of the 
Court of Chancery and of the Supreme Court or 
in custody of any of these courts, shall be turned 
over by their respective clerks to the clerk of 
the new Supreme Court, who shall dispose of 
them as the court may by rule direct. 

5. The circuit courts, courts of common pleas, 
oyer and terminer, quarter sessions, special ses­
sions and the orphans' courts are superseded, 
and all their jurisdiction, functions, powers and 
duties are transferred to the Superior Court. 
Causes pending in such superseded courts shall 
be heard in the Superior Coµrt sitting in the 
same county. All property, funds, records, files, 
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Art. XI, Sec. IV, Pars. 5-8 

books, papers and documents of the orphans' 
courts, or in custody thereof, shall be turned 
over by their respective clerks to the clerk of 
the Superior Court in their respective counties. 

6. All the functions, powers and duties con­
ferred by statute or rule upon justices and 
judges of courts superseded by this Constitu­
tion, to the extent that such functions, powers 
and duties are not inconsistent herewith, are 
hereby transferred to and may be exercised by 
justices of the Superior Court until otherwise 
provided by law or rule of court. 

7. Appropriations' made by law for judicial 
expenditures during the fiscal year 1942-1943 
may be transferred to similar objects and pur­
poses required by the judicial article. Restric­
tions upon supplemental appropriations con­
tained in this Constitution shall not apply to 
any appropriations which may be required to 
finance the new judicial system prior to the 
fiscal year 1943-1944. 

8. Article V shall take effect on the first day 
of July, one thousand nine hundred and forty­
three, except that any provision of this Consti­
tution which may require any act to be done 
prior thereto or in preparation therefor shall 
take effect immediately upon its adoption. 
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FOREWORD 

StO])(' oj' Report 
rrhis report is devoted to a survey of the following courts of 

New Jersey: The Court of Errors and Appeals, the Supreme Court, 
Court of Chancery, and Prerogative Court. Of necessity, any dis­
cussion of these courts involves some reference to some of the 
other tribunals of the State and accordingly this will be done. 
However, because of the limited time necessarily imposed upon 
the staff, it has been impossible to make any other than a cursory 
reference to the inferior courts. Yet it is to be stressed that a 
true picture of the administration of justice in this State can be 
presented only by making a thorough-going survey of all of the 
courts of the State from the highest to the very lowest. 

The material which forms the basis for both the descriptive 
and analytical statements in this report consists of pertinent con­
stitutional and statutory provisions, published reports of the Nmv 
Jersey Judicial Council, the Annual Budgets, the Annual Comp­
troller's Reports, answers to questionnaires which were distributed 
among the county clerks, Vice-Chancellors and Advisory Masters, 
printed lists of causes and other published data furnished by the 
county clerks, articles in ]~aw Reviews and other professional 
journals, miscellaneous records, dockets, files, reports, books and 
cases, interviews with various court clerks, members of the judi­
ciary and lawyers, and finally, personal observations. 

Although instances occurred when there was an obvious attempt 
to impede this survey, for the most part however, the utmost co­
operation was accorded the staff in the work it had to perform. 
In all of the courts it was found that recourse to the actual 
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dockets had to be had because there were no published reports 
dealing with the business of the courts available. In only the 
Chancery Court was it observed that any attempt had been made 
to keep any record of the work of the court by the clerk and the 
Chancellor. However, even in this case, no effort had been made 
to make it public. The Chancellor indicated that his present sys­
tem of reports was started in July, 1940, so that consequently, no 
comparative data was available in so far as his records were con­
cerned. The failure to compile adequate records is open to criti­
cism. It is an elementary principle of administration that control 
of any organization must be based upon the availability of data 
of a statistical and other informative nature showing among other 
things, the condition of business. In various places in this report 
examples will be shown of the result of this failure to keep 
adequate records. 

rrhe purpose of this survey is to present an administrative and 
financial picture of the upper courts. The textual material on each 
court is divided into five parts: (1) general background (structure, 
organization, and jurisdiction) ; (2) business; (3) financial 
aspects; ( 4) administration and ( 5) findings and conclusions. All 
of the statistical data, most of which cover ten~year periods, are 
also contained in the tables placed at the end of the discussion 
of each court. Although interpretations showing trends, interstate 
comparisons, etc., have been made, reference to the tables is sug­
gested for other observations not mentioned in the text. No at­
tempt is made to advance structural recommendations. However, 
situations which require some remedial action are pointed out. 
Conclusions are drawn, where possible, from the data presented. 

General Conclusions 
Although conclusions concerning each of the courts reported 

in this survey are made at the appropriate places, several over-all 
statements should be made at this point. The outstanding observa­
tion, as a result of this survey, is the startling decrease in the 
business of all of the courts since 1932; second, the decrease in 
the revenue of the courts; third, the relatively steady course which 
expenditures and number of personnel have taken over the ten­
year period; fourth, the retention of inadequate judicial and ad­
ministrative procedures; fifth, the absence of work control records; 
sixth, the presence of an unusually large court of last resort con­
taining both lay judges and members of courts of lower levels; 
seventh, the manifold duties of the judges, and finally the lack 
of co-ordination in the administration of the business of all the 
courts. 

SUMMARY 

This survey of the Court of Errors and Appeals, Court of 
Chancery, Supreme Court and Prerogative Court, demonstrates 
that the organization and administration of the business of the 
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courts are completely inadequate. 'I1he evidenee collected indicates: 

1. A costly and inefficient organization of the court 
system resulting largely from a complete lack of any co­
ordination between the several separate courts in the State. 

2. A part-time and unusually large court of last resort, 
whose judges have unfortunate combinations of duties, and 
whose contribution to the sound administration of justice 
is therefore largely ineffective. 

3. An uneven distribution of the volume of litigation 
amongst the judges within each court. 

4. A lack of adequate control and management of avail­
able court facilities, which seriously impairs the judicial 
standards of service to the public. 

5. A ·wasteful and very uneven use of judicial man­
power. 

6. A complete lack of a responsible and accountable 
head of the judicial system. 

7. A marked and serious failure within the judicial 
system to record and report, even in the most elementary 
fashion, the work data necessary for intelligent public re­
view and control of the judicial services of government. 

8. Inflexible expenditures by the court system which do 
not reflect pronounced decreases in court business. 

9. Unsound practices in budgeting, accounting and 
fiscal procedure prevalent throughout the system. 

10. A striking reduction in volume of the business of 
the courts over the past ten years. 

rrlie number of cases in the courts in 1940 was about one-half 
of the number in 1931. This falling off in the volume of litigation 
is particularly significant ·when considered in connection with other 
findings. In particular, the cost of maintaining the judicial sys­
tem during the same period has tended to increase, and the average 
work load of judicial personnel in New Jersey has become con­
stantly lighter. 

Courts of New Jersey have been tested, in this survey, to deter­
mine whether or not they meet accepted standards of organization 
and administration. 'rhe quality of public service rendered by 
the courts, the cost of that service to citizens who find occasion 
to use the courts and the indiYidual capacities of the judicial per­
sonnel to render justice are, of course, equally important, but are 
unfortunately not measurable by any scientific standards presently 
arnilable. Nor would the time and resources of this survey permit 
any analysis of the courts beyond the test sample here p1·esented. 

COURT OF ERRORS AND APPEALS 

The Court of Errors and Appeals, with sixteen judges, is so 
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large as to impair the usefulness of oral argument. rrhis is a 
serious weakness as full justice to the clients and to the court is 
not apt to be done without effectiYe oral argument. Although only 
120 motions are presented annually, the court has found it neces­
sary to require, by rule of the court, that all motions in civil 
cases shall be submitted on briefs alone and not be argued at tlie 
bar, except by express leave of court for reasons satisfactory to 
the court. All oral arguments are discouraged. 

A glaring fault in the organization of the Court of Errors and 
Appeals is its predication upon the notion that the office of judge 
of the highest court in the State is a part-time job, and that, given 
a large enough tourt, the duties of the court can be disposed of 
between other judicial duties or gainful occupations. Nor can tlie 
court's unwieldy size be justified either by the volume of its ·work 
or the quantity of its output in any given period of time, both 
of which are not more than half, per judge, of the same measures 
in the neighboring States of Connecticut, New York and 
Pennsylvania. 

rrhe volume of cases that the Court of Enon; and Appeals 
has been called upon to decide 'vas in 1941 about one-fourth of 
the 885 cases in 1932. rrhe six "lay" or special judges of the 
court (five of whom are lawyers) apparently devoted mo1·e time 
to their judicial duties in 1941 than in 1~)32, notwithstanding 
the remarkable decrease in the (•ourt's business. rrheir compensa­
tion of $40.00 per clay amounted to $-±3,920 in 1932, but increase(1 
to $50,160 in 1941. rrhe whole court averaged only 240 opinions 
per year, of which almost one-half were "per cnriam" opinions, 
'vhich are brief statements affirming what a lower court has writ­
ten. In the distribution of the remaining half, the special judges 
hardly justified their position on the court. 

One of the special judges, it was stated, has never been assigne(l 
the 'uiting of au opinion since he has been on the court. No 
opinion ·written by him was found in the reports of 1939 to 1941 
which were examined. An average of about five opinons a year 
were written by each of the special judges from 1939 to 1941. This 
does not seem to be a productiYe output for judges receiving 
approximately $9,000 a year. It "'ill be noted that judge "M," 
who wrote no opinions, received about the same compensation as 
those who wrote several. In 1941, "P," who wrote two opinions, 
received $9,360 as his yearl~· compensation, whereas "N," who 
wrote seven, received $8,600. Cases vary in difficulty and time 
consumed, of course, but the average case, which is the basis of 
comparison, resolves these differences. It is pertinent, in an~' 
event, to review the actiYity of the special judges if for no other 
reason than that their compensation is supposedly based npon 
the actual work they do. 

rrhe Chancellor is, under the Constitution, the presiding judge 
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of the Court of Errors and Appea1s. As such, his position is 
unique in that he is automatically disqualified from even consider­
ing one-half of the cases that come before the court over which 
he presides. This peculiar situation results from the fact that as 
one of his multiple capacities he 1·s the Court of Chancery. This 
means that Vice-Chancellors according to Chancery theory never 
decide any cases; they merely achise a decree in the name of the 
Chancellor which, by another antiquated fiction, is rendered by 
him. It follows, that in all appeals in Chancery cases, the Chan­
cellor, as a judge of the appellate court, would be sitting in re­
view of his own decrees and he is therefore disqualified. Since the 
work of the Court of Errors and Appeals is about evenly divided 
in number of law and equit~r cases, this leaves the Chancellor 
entirely out of one-half of the court's business. Not more than 
four opinions a ~rear by the Chancellor appear in the published 
reports for the years which were investigated. The division of 
labor among·st the other judges of the court ranges from the writ­
ing of two opinions to the writing of seventeen opnnons a year. 
Table IV, on page 25, of the full survey report, (p. 1077), which 
follows this summary, gives the data in detail. 

The system of self-disqualification also usually excludes one 
or three of the Supreme Court justices who sit on the court from 
consideration of cases appealed to it from the S'upreme Court. Un­
der the Constitution, the Supreme Court could sit en bane in its 
trial or intermediate appellate work and thereby cause all the 
justices to be disqualified from considering the case in the Court 
of Errors and Appeals. This "·ould mean that the Supreme Court, 
instead of the Court of Errors and Appeals, could become the 
court of last resort because disqualification of all of its justices 
would leave the theoretical court of last resort without a quorum. 
'rhe right of appeal could and has been defeated in this way. 

Not only does the whole court rarely pass upon appeals bet ore 
it, but of those appeals it does decide, one-half in number arr 
handed down with "per curiam" opinions which most often means 
without any opinion. There are also an excessively large nurn ber 
of decisions from which one or more judges dissent without any 
supporting opinion to inform the bar and the public of the 
nature of their reasoning. rrhese faults are in part attribntab le 
to the fallacious basis of the judicial office, in the case of this 
court, as a part-time job. 

Even mediocre standards of public service will not be achieved 
so long as trial, intermediate appellate and highest appellate func­
tions are combined in the Supreme Court justices; trial, adminis­
trative and highest appellate functions are combined in the office 
of Chancellor; and pardoning pmYer, gainful occupations and the 
highest appellate functions are combined in the special judges of 
the court. 



1062 Repol't on Constitiitiunal Conrts 

COUR'l' OF CHANCERY 

The Chancellor, as already mentioned, is, under the Constitu­
tion, the Court of Chancery. Investigation fails to disclose, how­
ever, any appreciable evidence of his judicial output in that l'.a­
pacity during the years examined. The present system is designed 
to facilitate delegation by the Chancellor of practically all of his 
judicial duties as the Court of Chancery. Pursuant to statute, he 
appoints ten Vice-Chancellors, at $18,000 per annum each, and 
twelve Advisory Masters, at about $16,000 per annum each. 'I\vo 
of the Advisory Masters, designated as "Standing Advisory Mas­
ters," sit at Trenton. One of them hears ex parte (non-contested) 
matters solely, while the other performs administrative servil'.es 
as well as hearing matrimonial matters. The first receives a salary 
of $10,000 from the State, whereas the second receives $7,000 plus 
fees for handling matrimonial cases, bringing his yearly compensa­
tion up to $16,000. One other Advisory Master acts as a liaison 
officer between the court and the clerk's office and is carried on the 
clerk's budget with the title of Chief Agent at a salary of $3,500. 
The balance of his yearly compensation, \vhich averages in total 
about $16,000, is also made up from matrimonial fees. The other 
nine Advisory l\Iasters devote their entire time to the handling of 
matrimonial causes. An Advisory Master's fee of $50.00 for eaeh 
matrimonial cause disposed of, $.75 of which goes back to the clerk, 
is paid by the litigants. rrhis is in addition to the stenographer's 
fee of $10.00 and the clerk's fee of $25.00 which litigants are also 
required to pay in this type of case. 

In addition to these judicial officers, the Chancellor appoints 
from amongst members of the Bar an unlimited number of Special 
Masters. At the present time, there are several hundred Special 
Masters who are paid by the litigants for their services in mat-_ 
ters referred to them from time to time by the court. To these 
officers of the court, namely the Vice-Chancellors, Advisory Mas­
ters, Special Masters and Masters, are in fact delegated the judicia 1 
duties of the Chancellor in his capacity as the Court of Chancery. 

Only about 8% to 15% of the cases fi1ed in the Court of 
Chancery are handled by the Vice-Chancellors, the rest being 
farmed out to Advisory Masters, Special Masters and Masters. 
rrhe information furnished by the Chancellor shows that there 
"·ere approximately 308 references made to the Vice-Chancellors 
from July 1, 1940, to December 31, 1940, of which 232 were dis­
posed of after hearing. In 1941, there were 553 references to the 
Vice-Chancellors, \Vhereas 605 causes were disposed of. This seem­
ing discrepancy is due to the overlap of matters which might haYe 
been referred late in one ~'ear and carried over to the succeeding 
~·ear. The data furnished by the Vice-Chancellors indicate that 
there 'ms an ayerage of about 65 cases referred to each Vice­
Chaneellor- each year during 1940 and 1941. Most of the Yice-
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Chancellors stated that they had disposed of almost all of the 
matters referred to them. Some of them furnished information 
on the number of motions heard, but the majority of them stated 
that motions were quite numerous but that no records were kept. 

It was the Chancellor's opinion that from 10% to 15% of 
the cases fall by the way between reference and final hearing. 
He also indicated that a large part of the work of both Vice­
Chancellors and Advisory Masters comes from motions and causes 
not requiring specific references. It was his belief that this com­
prises "an amount equal to or more than the work specifically 
referred.'' 

rrl1e office of Chancellor, it appears, is in fact if ·not in law 
largely administrative rather than judicial. One of the important 
administrative powers of the office is found in the Chancellor's 
control of Advisory Masters' fees. A ceiling of $16,000 per annum 
has been set by the Chancellor for each Advisory Master's com­
pensation. Accordingly, the clerk, who handles the receipt and 
disbursement of the fees, will not send a check to an Advisory 
Master when the latter's compensation for the year has reached 
the stipulated sum of $16,000. Instead, the surplus is turned over 
to the clerk in charge of the Chancery Trust Funds who there­
upon deposits it in a separate account. The amount held in reserve 
is turned over to the Chancel1or each year for the most part. As 
indicated, it is held by him in safe-keeping, and by law is subject 
to his disposition in any way he desires. In 1941, he saw fit to 
return the greater part of the accumulated surplus to the General 
State Fund. 

Several comments might be made concerning the Advisory 
Masters' fees system. 1''irst, although an attempt is made to place 
the work of the Advisory Masters on a salary basis, it would seem 
to be better fiscal practice to place the fees collected from litigants 
into the total receipts of the clerk's office and have the Advisory 
Masters budgeted on a yearly salary basis. This, however, assumes 
the desirability of retaining the system of having Advisory Mas­
ters hear matrimonial matters. Secondly, there is serious ques­
tion as to the justification of keeping the Advisory Masters' fees 
for matrimonial causes at the present high level from the stand­
point of the litigants. 

Another important administrative function of the Chancellor 
is the custody and investment of trust funds of the court. Ap­
proximately one-half million dollars are received and disbursed 
each year. On December 31, 1941, the total balance of the trust 
funds amounted to $2,57 4,105. The clerk in charge has stated that 
only about $25,000 to $50,000 in cash is available in the banks at 
any particular time, and that, when it is necessary to pay out 
larger sums, sufficient securities are sold in the market in order 
to make up the difference required. A list of the investments 
made each year and a valuation of the assets of the trust fund was 
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not obtained. An inadequate system of public accounting for the 
trust funds exists. 

General administration of the court is adversely affected by 
the organization of the office of Chancellor with a multitude of 
duties. This is plain without attempfo1g to evaluate the adminis­
tration of any incumbent of the office. For example, the court 
still retains the ancient system of having persons called "enrollers" 
laboriously copy or "enroll" into large bound books the various 
papers in each cause in which a decree is rendered. This device 
costs the litigants 7 cents per folio of one hundred words, of which 
5 cents is used to pay the enrollers, ·who number fifteen at present. 
·whether the copying is necessary at all is open to question, and 
certainly the method could be replaced by one of the many mod­
ern facilities for reproduction. 

Work controls, similarly, are not adequate for administrative 
supervision of the court by the Chancellor. Since 1940, the Vice­
Chancellors submit reports to the Chancellor through the Standing 
Advisory Master, thereby enabling the Chancellor to make reas­
signments in case any particular Vice-Chancellor is incapacitated 
for any reason. However, there does not seem to be any sufficient 
development of control of assignments according to the volume 
of cases, motions and other work. 

An adequate system of control could not be developed unless 
the existing methods were replaced by comprehensive statistical 
reporting of all of the business of the Vice-Chancellors and other 
judicial personnel of the court, to include not only the number of 
matters referred but the manner of their disposition. The Chan­
cellor recently inaugurated the beginnings of a reporting system, 
but criticism should be made of the failure to have previously 
embarked upon a basic system of supervision. 

Finally, there has been an almost 50% decrease in the business 
of the court from 1932, when 26,635 cases were started, to 1941, 
when only 13,872 cases ·were started. While the majority of the 
cases used to be mortgage foreclosures, by 1941 these had fallen 
to 25.2% of the court's business. Tax foreclosures, on the other 
hand, jumped from 11 % of the total in 1933 to 19.5% in 1941. 
DiYt>rce and other matrimonial matters made up the largest share 
of the court's work in 1941, amounting to 37% of the total. This 
raises a serious question as to whether the system of disposing of 
matrimonial cases through Advisory Masters who are paid by the 
litigants, is in the best interests of the public. 

PREROGATIVE COURT 

Closely allied to the Court of Chancery is the Prerogative 
Court. The Chancellor is, by Constitutional provision, Ordinary 
or Surrogate-General of this court, and the Vice-Chancellors act 
as the Vice-Ordinaries of the court by reference of the Ordinary 
in a manner similar to that of the Court of Chancery. In the 
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Prerogative Court, also like Chancery, it is a regular practice of 
the Vice-Ordinaries to refer actually litigated matters to a Special 
Master. About 50% of the business of the court is handled as 
routine. 

Rule 81 provides for special reference of the final hearing of 
causes in the Prerogative Court, including appeals from the 
Orphans' Courts, to the Vice-Ordinaries at the discretion of the 
Ordinary. As a practical matter, the clerk in th~ office of S'ecre­
tary of State, who acts as clerk of the court, makes the designations 
to the various Vice-Ordinaries seriatim as the matters come in. 
No attempt is made by him to ascertain whether the Vice-Ordinary 
is overburdened ·with Chancery matters. No report is made by him 
for the Chancellor. The control of assignments is automatic and 
any change apparently must be based upon vociferous complaint 
of overburdening work by the Vice-Ordinaries to the Ordinar.v. 
This system of control is administratively poor. 

There is a lack of co-ordination between the activities of this 
court and the Court of Chancery although the judicial personnel 
of both tribunals is the same. Assuming the desirability of re­
taining a separate Prerogative Court, of which there is serious 
doubt, it would seem more feasible to have the clerk of the Chan­
cery Court also handle the work of the Prerogative Court. The 
same criticism concerning the lack of available compiled reports 
on the activity of this court that was made concerning the other 
courts is appropriate here. 

SUPREME COURT 

The Supreme Court consists of an entirely separate, inde­
pendent judicial organization from that of the Court of Chancery. 
The Supreme Court is composed of a Chief Justice and eight Asso­
ciate Justices, and is a court of Statewide jurisdiction. Its justices 
have trial, intermediate appe1late and highest appellate functions. 
In addition, they are supposed to exercise some supervision of 
the circuit and common pleas courts in judicial districts to which 
they are assigned. The latter function only makes for divided 
responsibility. 

The volume of business of the Supreme Court in 1941 has 
declined to about 45% of what is was in 1932. There has been a 
progressive decrease in appeals from 1931, when there were 423, 
to 1941, when there were 236. For the first four months of 1942, 
62 appeals were filed. 

Inasmuch as the cases at Jaw filed in the Supreme Court are 
tried by the Circuit Court judges, a grouping of cases started 
both in the Circuit Courts and in the Supreme Court is desirable 
for informational purposes. rraking the published figures of the 
.Judicial Council on their face value, it will be seen that the total 
number of Circuit and Supreme Court cases listed for trial at the 
fall term has decreased from 13,686 in 1931 to 5,879 in 1939. The 
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number of cases listed for trial in the Courts of Common Pleas has 
also decreased from 3,514 in 1931 to 1,932 in 1939. 

In other words, there were less than half the number of 
Supreme, Circuit, and Common Pleas cases listed for trial in 
1939 than there were in 1931, the figures being 7 ,811 and 17 ,200, 
respectively. The data for the years 1940 and 1941 apparently 
were not compikd by the Judicial Council. There are no pub­
lished reports for those years aYailable, and no data has been 
forthcoming although duly requested from the chairman of the 
Judicial Council. Questionnaires were sent to each of the county 
clerks requesting information, and, at the writing of this report, 
insufficient responses had been made to warrant any intelligent 
compilation. 

The number of actually litigated cases tried is about from one­
fourth to one-half the total number disposed of. For example: in 
1939, 670 cases were actua11y tried out of a total of 2,318 dis­
posed. A large proportion of cases is discontinued by the parties 
as we11 as marked off the term, in 1939 the number being 1,385. 
This is about 60% of the total number disposed of. There is 
reason to believe that the present delay in the disposition of 
Supreme Court cases at law (delay in Essex County being over 
two years in tort cases) will be reduced because of the decrease 
in the number of new cases filed. 

With the understanding that any comparison of judicial activi­
ties between one State and another is subject to much qualification, 
an attempt has been made to compare the appe11ate work of the 
Supreme Court of New Jersey with that of the four Appellate 
Divisions of the Supreme Court of New York State. It was found 
that in 1938 each justice in the Appe11ate Divisions of New York 
disposed of an average of 134.3 cases, whereas each New Jersey 
Supreme Court justice disposed of 50.5. In 1940, each New York 
justice handled 130.8 appeals while eaeh New Jersey justice 
handled 28.3. There is a trend downward in the number of appeals 
handled by each justice in New Jersey because of the decline m 
the total number of appeals. 

Much criticism can be made concerning the administration of 
the business of the Supreme Court. There is little or no super­
vision by the Supreme Court justices over the activities of the 
various circuits. The functions of the Supreme Court justices in 
the circuits seem to be confined to the charging of the grand jury 
and the hearing of motions subsequent to judgment. Generally, 
the Supreme Court justices are occupied JH'incipa11y with their 
appellate work on the Supreme Court and on the Court of Errors 
and Appeals. Comment has already been made (see section of 
report on Court of Errors and Appeals) concerning the undesira­
bility of having the same justices sit on two separate ]eyels of 
appellate courts. 
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At 'frenton no records are compiled by the clerk concerning 
the activities of the court. It was only by dint of laborious digging 
that the material herein presented was assembled. It would be 
belaboring the point to emphasize the fact that intelligent super­
vision and control of any organization, be it judicial or executive, 
must be predicated on a knowledge of the work of t.he organiza­
tion. No knowledge as to the acfrdties of the judicial organization 
can be acquired in the absence of a simple reporting system. 

Delegation by the Supreme Court justices of their judicial 
duties in the trying of cases at law to the Circuit Court judges, 
along with a division of duties between the Clerk of the Supreme 
Court at 'rrenton and the County Clerks, gives rise to poor organi­
zation and control of business without a similar delegation of 
responsibility for reporting the business. For example, cases may 
be dismissed or discontinued, notice thereof being filed in Trenton. 
The only way the County Clerks are apprised of these facts is by 
making inquiry of the Supreme Court Clerk at 'rrenton since the 
latter does not formally notify them. The County Clerks of Hud­
son and Essex have established the commendable device of leaving 
several hundred printed self-addressed post cards at the Trenton 
office. When an order of discontinuance is filed at 'rrenton, a clerk 
there fills out one of the cards which is in turn mailed back to 
the County Clerk. The latter then makes a proper notation on his 
List of Causes and does not include the discontinued case in the 
subsequent list. Apparently any relief which an overburdened 
circuit might obtain is dependent upon the strength of complaints 
by the Circuit Court judges, since no work records are compiled. 

Confusion and delay result because each of the three te:rms of 
the Supreme Court is held a mere two weeks before each of the 
respective three terms of the Court of Errors and Appeals meets. 
Consequently, a case argued at the October term of the Supreme 
Court is not decided in time for presentation at the October and 
sometimes even the February term of the Court of Erron; and 
Appeals. 

In conclusion, it appears that the courts under examination 
suffer seriously from lack of any unified administrative authority, 
from the lack of adequate public reporting of the work of the 
courts and from the lack of an organization susceptible to the 
application of effective administrative controls. Detailed findings 
and conclusions appear in the full survey report which follows. 
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CHAPTER I 

NEW JERSEY COURT OF ERRORS AND APPEALS 

I. GENERAL BACKGROUND 

Structure and Organization 
rrhe Court of Errors and Appeals, is composed of sixteen 

members, namely: the Chancellor, the Chief Justice, the eight 
Associate Justices of the Supreme Court, and six judges specially 
appointed for terms of six years by the GoYernor with the advice 
and consent of the Senate. 

The special judges are the only ones who receive separate com­
pensation for their duties on this court, their salaries being on a 
per diem basis of $40.00, averaging between $8,000 and $10,000 
yearly for each judge. As indicated in Table I, the total salaries 
for the special judges from 1931 to 1941 ranged from $43,920 to 
$54,000. In 1941, they received a total of $50,160. 

rrhe regular judges do not receive any extra compensation for 
their duties on this court. They receive salaries in connection 
with their work on the courts with which they are primarily asso­
ciated, the Chancellor and the Chief Justice receiving $19,000 
each and the eight Associate .Justices of the Supreme Court 
receiving $18,000 each. 

Jurisdiction 
The Court of Errors and Appeals is the highest court in the 

State. There is no appeal from its decisions except in proper 
cases, to the Supreme Court of the United States. 

Its jurisdiction is wholly appellate. It reviews the adjudica­
tions of the Court of Chancery, the Prerogative Court, the Circuit 
Court, and the Supreme Court in civil cases by appeal; and re­
views decisions of the Supreme Court in criminal cases, and of the 
Court of Oyer and Terminer, in certain cases punishable by death, 
by writ of error. rrhe Chancellor is the President Judge of the 
Court of Errors and Appeals. 1 He is not competent to sit in the 
court on the hearing of an appeal from the Court of Chancery or 
the Prerogative Court. Similarly, neither the Chief Justice nor any 
of the Supreme Court Associate Justices are competent to sit in 
this court on the hearing of any case in which they have rendered 
or participated in the rendering of the decision appealed from. 
rrhe court is required to hold at least three stated terms a~nually; 
in February, May and October of each year. The Secretary of 
State is the clerk of the court and maintains offices in Trenton. 

II. BUSINESS OF THE COURT OF ERRORS AND APPEALS 

Table II indicates the cases contained in the Lists of Causes 
for the years 1932 to 1941, inclusive. During this span, 4,059 
cases were listed for argument out of 4,452 cases which were en-

1 (R. S. 2 :7-3; New Jersey Constitution, Article VI, Section II). 
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tered into the dockets. 'rhere has been a decided decrease in 
the number of appeals before this court during this period. From 
a high of 885 in 1932, the number of cases has decreased to a low 
of 253 in 1940. In 1941, 273 cases were listed for argument. The 
table further shows the division of cases according to law and 
equity, the number of law cases being slightly more than equity 
ones. There does not seem to be any particular term during which 
a preponderance of cases is presented, although in some years 
more cases were listed for argument during the October term than 
in any of the other two. 

Unavailable data made it impossible to enumerate the num­
ber of motions heard prior to 1938. However, Table III shmvs 
that there was an average of 120 motions presented before the 
court annually for the years 1938 to 1941. Here, too, the distribu­
tion according to terms is quite even. In 1941, 120 motions were 
presented. By rule of court, motions are not argued at the bar 
but are submitted on briefs. 

Because of the mixed nature of this court, an analysis was 
made of the opinions handed down by various members for the 
years 1939 to 1941, inclusive.1 It should be noted, however, that 
those with an asterisk after their letters are the specially appointed 
Jay judges. A total of 255, 246, and 223 opinions were delivered 
by the court in law and equity cases decided during 1939, 1940, 
and 1941, respectively. The largest proportion of the opinions are 
"Per Curiam" opinions which are pro forma, brief in content, 
and based on rulings of the court below. These rulings are either 
incorporated in the opinion if they have not been published, or 
are referred to by report volume and page number if published. 
'rl1e issuance of opinions by the judicial members of the court 
is more evenly distributed than among the special judges. One of 
the special judges, it was stated, has never been assigned the writ­
ing of an opinion since he has been on the court. No opinion writ­
ten by him was found in the reports of 1939 to 1941 which were 
examined. An average of about five opinions a year were written 
by each of the special judges from 1939 to 1941. This does not 
seem to be a productive output for judges receiving approximateb~ 
$9,000 a year. However, it should be pointed out that all of the 
judges participate in a vote on all cases including those in which 
a "Per Curiam" opinion is written. They also devote time to exam­
ining the law to enable them to participate in a consideration of 
all of the cases and motions and the vote thereon. 

One observation might be made with reference to the activity 
of the special judges. Apparently the writing of opinions has 
1 ittle effect on the compensation which each receives. In this con­
nection, reference should be made to Table V which shows the 
opinions written and the compensation of the special judges from 

1 SE>e Table IV. 
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1939 to 1941. It will be noted that judge "M," who wrote no 
opinions, received about the same compensation as those who wrote 
several. In 1941, "P," who wrote two opinions, received $9,360 as 
his yearly compensation, whereas "N," who wrote seven, receiyed 
$8,600. This amounts to $4,680 for each opinion delivered by "P" 
and $1,824 for each by "O." Again it should be pointed out that 
there is a certain amount of unfairness in making any compari­
sons of this nature since it may take longer to consider one type 
of case because of its complexity than to consider ten rather sim­
ple ones. Throughout this report as a matter of fact, it should 
be kept in mind that the statistics are only of a quantitative 
nature and do not represent an adequate appraisal of the activity 
of any judge or court without other factors of a qualitative nature 
being presented. Persons dealing with the courts, because of their 
experience, are able, in very many instances, to interpret with some 
reasonableness bare statistics. In any event, the foregoing dis­
cussion concerning the activity of the special judges is pertinent 
if for no other reason but that their compensation is based upon 
the actual work they do. 

Table VI presents comparative statistics concerning the highest 
appellate courts of New Jersey, New York, Connecticut and Penn­
sylvania. Several observations might be made. First, the court of 
last resort in New Jersey contains more than twice as many mem­
bers as that of New York and of Pennsylvania, and more than three 
times as many as that of Connecticut. Secondly, each of these 
courts, other than that of New Jersey, is composed of regular 
judges whose activities are restricted to that court1

• Thirdly, the 
average number of cases handled by each judge is far less for the 
New Jersey court than for those of the other States. An average 
of sixteen cases per judge is the yearly work load for the New 
Jersey judges, whereas it is twenty-eight, forty-three, and ninety­
two for the Connecticut, Pennsylvania, and New York judges, 
respectively. A comparison between the activity of the New York 
Court of Appeals and the New Jersey Court of Errors and Appeals 
with regard to the determination of motions reveals an interesting 
situation. In New York, each judge handled an average of over 
one hundred motions per year, whereas in New Jersey the average 
was about seven a year for each judge. 

III. FINANCIAL ASPECTS 

As was indicated in Table I, the total expenditures of the 
New Jersey Court of Errors and Appeals has varried from a low 
of $51,345 in 1932 to a high of $60,976 in 1934. In 1941, the total 
expenditures amounted- to $57,027. The court receives no revenues. 
Although the expenditures of the court remained about the same 
for the period 1932 to 1941 and the number of personnel has not 

1 In New Jersey, the Chancellor, Chief Justice and eight Associate Justices of the 
Supreme Court have duties on their respective courts. 



Report on Constitutional Courts 1071 

changed, the volume of business has fallen off perceptibly. 
An attempt to break down the expenditures according to the 

number of cases is presented in Table VII. In 1932, 885 cases were 
listed and the expenditures were $51,345. Thus, the amount ex­
pended per case was $58.01. In 1941, the number of cases listed 
was 273 and the total expenditures were $57,027. Thus, the amount 
expended per case for that year was $208.89. In other words, there 
were four times as many cases listed in 1932 than in 1941, whereas 
the average expenditure per case was four times as much in 1941 
than in 1932. It should be mentioned that the employees in the 
office of the Secretary of State who service this court were not 
included in calculating the expenditures nor were the "regular" 
judges who are budgeted in estimates of their own courts. 

IV. AmnNISTRATION 

It has already been pointed out that the Chancellor is the 
President Justice of the Court. Upon the presentation of argu­
ment before the full court, with the exception of those who have 
excluded themselves because of participation in the case in the 
court below or because of some other interest, the court divides 
itself into two parts for preliminary consideration of cases. The 
President Judge then assigns one of the members the writing of 
the opinion. Final consideration of the cases is heard by the full 
court followed by an open vote before the public. 

Because of the system of having three terms of court, there 
is a lapse of several months between the notice of argument and 
the rendering of a decision. A study was made of cases presented 
before the court for the first half of 1940. The space of time be­
tween the filing of the notice of argument and the actual rendering 
of decision was noted for each of the cases during that period. 
An average was then struck and revealed that there is an interval 
of 5.6 months between the filing of notice of argument and the 
rendering of decision. In many instances, there was a lapse of 
seven to nine months, and, in two cases a lapse of over ten months 
was noted. It should be pointed out that, in most cases, this long 
period ·of time is explained by the fact that, although there is a 
three months' interval between the February and May term, there 
is a four months' interval between the October and February 
term and a five months' lapse between the May and October term. 
Naturally, between the May and October term, the vacation period 
takes place. Although there is a constant tendency for the court 
to render its decision on the matters heard at the prior term before 
the opening of a subsequent one, the very nature of the system 
of having three terms produces the lapse of long periods of time 
between the notice of argument and the rendering of decisions. 
rrhe remedy here apparently would be to have ten monthly terms. 

From an administrative standpoint, there is not much to be 
said in favor of having the S'ecretary of State act as Clerk of the 
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Court. rrhe Clerk of the Supreme Court, it would seem, could 
readily handle the activities of the Court of Errors and Appeals, 
especially since the majority of the members of the highest court 
are also members of the Supreme Court. 

The system of self-exclusion by members of the court who have 
participated in cases heard in courts below gives rise to the pos.si­
bility of a situation which would make it impossible for a person 
to get a hearing in the Court of Errors and Appeals if the entire 
Supreme Court Bench had participated in the hearing in the latter 
court. This is because the law requires a quorum consisting of 
the majority of the members. If the nine Supreme Court justices 
excluded themselves, as occurred once, no quorum would remain 
in. the Court of Errors and Appeals. The possibility of the fore­
.,,,oing situation is obviated by having the Supreme Court hear 
·;.uses appealed to it with a bench of three justices. Consequently, 
~-1sually only those three exclude themselves if and when the partic­
:uiar case is heard before the Court of Errors and Appeals. How­
>c:ver, the fact is that, constitutionally, there is a possibility of no 
ietfective appeal from the Supreme Court. 

One other fact should be pointed out, namely the presence on 
the court of six special judges. Although the appointment of lay­
men on this court has an historical basis, the passage of time and 
1 he progress and complexity of life have rendered that basis un­
tenable today. A thorough knowledge of the law is a definite re­
quirement for membership on any court. As a matter of fact, 
recognition of the last statement is had when it is seen that five 
of the six special judges are members of the bar. The theory of 
lay judges, in other words, has been nullified by the fact. A further 
criticism should be made concerning the carrying on of law prac­
tice and private business by the special judges in addition to their 
judicial duties. 

V. FINDINGS AND CONCLUSIONS 

'I1he foregoing survey of the Court of Errors and Appeals 
points to the following findings and conclusions: 

1. The court is too large in size, rendering it unwieldy. 
2. The presence of special judges is an anachronism. 
3. The efficiency of the court is impaired as a resu1t 

of a disregard of the principle of the administration 
of justice, ·which requires the sole devotion of judges 
to their judicial duties without carrying on a private 
law practice or engaging in other gainful occupations. 

4. Because of the practice of having three terms, too 
great a lapse of time between the notice of argument 

. and rendering of decision takes place. 
5. The volume of business of the court has decreased to 
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about one-fourth of what it was in 1932. 
6. The expenditures and the number of personnel of 

the court have remained about the same over the ten­
year period from 1931 to 1941. 

7. The largest number of decisions are handed down per 
curiam which is in effect without opinion. 

8. There are a large number of cases in which one or 
more judges dissent without any supporting opinion. 



TABLE I 

NEW JERSEY COURT OF ERRORS AND APPEALS 

Expenditures, Revenue, Personnel and Judicial Business <al 

1931-1941 

ITEM 1931 1932 1933 

SALARIES: 
Lay Judges of Court of Errors and 

Appeals at $40.00 per diem .......... $50,000.00 $43,920.00 $45,300.00 

Officers ·························· ........................... 3,500.00 3,500.00 3,500.00 
---- --- ---

Total Salaries ............ $53,500.00 $47,420.00 $48,800.00 

IMPERSONAL SERVICES: 
Printed or Typewritten Copies of 

Draft of Opinions of the Lay Judges $1,649.25 $2,142.08 $3,709.20 

Binding State of Cases, Briefs, and 
Printing Lists of Causes ·········· 1,093,26 1,783.45 1,461.50 

----
Total Impersonal Services ......... $2,742.51 $3,925.53 $5,170.70 

Grand Total Expended $56,242.51 $51,345.53 $53,970.70 

REVENUES . . . . . . . . . . . . . . . . . . . ....... None None None 

NUMBER OF PERSONNEL* 8 8 8 

CASES LISTED ······ ·············· 885 621 

MOTIONS LISTED .................................... . ..... . ..... ...... 

(a) Source: Annual Budgets, Lists of Causes, List of Motions and Dockets. 

* Employees in office of Secretary of State not included. 

1934 1935 1936 1937 

$54.460.00 $47,200.00 $52,360.00 $54,000.00 
3,343.68 3,500.00 3,500.00 3,500.00 
--- --- --- ---

$57 ,803.68 $50, 700.00 $55,860.00 $57,500.00 

$1,937 .oo $2,442.45 $1,381.70 $1,527.80 

1,236.22 1,478.17 1,531.25 1,139.21 
---- ---

$3,173.22 $3,920.62 $2,912.95 $2,667.01 

$60,976.90 $54,620.62 $58,772.95 $60,167.01 

None None None None 

8 8 8 8 

400 357 351 319 

...... 

1938 1939 1940 

$47,920.00 $49,360.00 $50,000.00 
3.500.00 3,500.00 3,573.52 

~--

$51,420.00 $52,860.00 $53,573.52 

$1,237.98 $1,220.10 $1,598.10 

1,493.72 1,281.56 1,202.37 
--- ----
$2,731.70 $2,501.66 $2,800.47 

$54,151.70 $55,361.66 $56,373.99 

None None None 

8 8 ·8 

295 305 253 

138 102 113 

1941 

$50,160.00 
3,500.00 
---

$53,660.00 

$1,940.50 

1,426.86 

$3,367.36 

$57,027.36 

None 

8 

273 

120 

...... 
0 
-1 
~ 

~ 
~ 
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TABLE 11 

NEW JERSEY COURT OF ERRORS AND APPEALS 

List of Causes Presented 

1932-1941 

Year Term of Court 

1932 ...................... February 

1933 

1934 

1935 

May 
October 

............. February 
May 
October 

February ... 
May 
October 

............. February 
May ....................................... . 
October .. . 

1936 ....................... . February 
May 
October 

1937 

1938 

1939 

1940 ........ . 

February 
May .......... . 
October .. . 

February 
May 
October 

February 
May .... 
October 

February 
May .... 
October 

1941 ........................ February 
May 
October 

Cases filed, entered in Dockets-
From February, 1932, to April, 1942 

Cases Listed for Argument, 1932-1942 ........... . 

Law 

160 

65 
65 
82 

212 

53 
58 
84 

195 

49 
57 
70 

176 

42 
74 
65 

181 

39 
56 
49 

144 

49 
46 
50 

145 

Equity 

111 

36 
55 
48 

139 

50 
26 
48 

124 

45 
30 
44 

119 

42 
32 
50 

124 

34 
25 
50 

109 

49 
35 
44 

128 

1075 

Total 

271 
295 
319 

885 

260 
195 
166 

621 

99 
143 
158 

400 

100 
100 
157 

357 

101 
120 
130 

351 

103 
84 

132 

319 

94 
87 

114 

295 

84 
106 
115 

305 

73 
81 
99 

253 

98 
81 
94 

273 

4,452 

4,059 
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Year 

1938 

1939 

1940 

1941 

TABLE III 

NEW JERSEY COURT OF ERRORS AND APPEALS 

.List of Motions Presented 

1938-41 

Term of Court 

February 
May 
October 

February 
May 
October 

....................... February 
May 
October 

February 
May 
October 

Total 

Total 

Total 

Total 

Number 
of Motions 

44 
48 
46 

138 

37 
30 
35 

102 

37 
37 
39 

113 

40 
50 
30 

120 



Report on Constit1dional Courts 1077 

TABLE IV 

NEW JERSEY COURT OF ERRORS AND APPEALS 

Number of Published Opinions Delivered by Various Members of Court in 

r~aw and Equjty Cases Decided 

1939-1941 (a) 

1939 1940 Member 
of the 
Court Law Equity Total Law Equity Total 

A 
B 
c 
D 
E 
F 
G 
H 

J 
K 

L* 
M* 
N* 
O* 
P* 
Q* 

R* 
S* 

Per Curiam (d). 

GRAND TOTAL 

4 

8 

10 
6 

7 
5 
5 

0 

4 

3 
3 

76 

157 

* Special Judges-

1 
8 

4 

2 

6 

2 

0 
1 
2 
4 

59 

98 

4 
9 

3 
13 

7 
13 
10 
9 

7 

11 

0 
8 

135 

255 

4 

7 

1 
10 

8 
11 (c) 

7 (c) 

11 
8 

10 

0 

2 

8 

58 

153 

4 
10 

1 2 
3 13 
4 12 

14 
3 (c) 10 
4 15 
4 12 
2 12 

5 
3 

53 

93 

5 
8 

111 

246 

1941 
Law Equity Total 

3 0 
7(b) 5 

8 6 
8(c) 8 
8 8 
6 5 
7 (c) 10 
4 4 
6 2 
0 

0 

1 
7 

45 

118 

5 

0 

4 

42 

105 

3 
12 

14 
16 
16 
11 
17 

8 
8 

0 
7 

2 

8 

4 

87 

223 

(a) Data compiled from New Jersey Law Reports and New Jersey Equity Reports. 
Opinion is listed in year when handed down although case may have been argued during 
previous year. Dashes indicate that the member of the court was not serving. 

(b) Two dissenting opinions included. 
( c) One dissenting opinion included. 
( d) Brief pro forma opinions based on rulings of court below. 



1939 
Name of No. of 

Judge Salary Opinions 

L $8,840 5 

M 7,920 0 

N 8,120 8 

0 8,720 6 

p 8,960 7 

Q 3,120 4 

R 3,600 4 

s 

TABLE Y 

NEW JERSEY CouR'r 01<' ERRORS AND APPEALS 

Opinions Written and Compensation of Lay Judges (a) 

1939-1941 

1940 
Compensation No.of Compensation 
Per Opinion Salary Opinions Per Opinion 

$1,768 $8,400 2 $4,200 

8,040 

1,015 8,200 8 1.025 

1,453 8,600 8 1,075 

1,280 8,360 5 1,672 

780 8,400 8 1,050 

900 

(a) Data compiled from published equity and Jaw reports and State Comptroller's records. 

--; 
x 

t;:ij 
~ 

'<j 
c 

1941 """ -No. of Compensatwn c 
Salary Opinions Per Opinion :::3 

Q 
c 

~ 

$6,920 0 ~-

8,600 7 $1,228 
::t" 
~ 

9,120 5 1,824 ~ 
9,360 2 4,680 Q 

~ 

9,120 8 1,140 
,..:;.. 
:,., 

3,400 4 850 



TABLE Vl 

NEW JERSEY COURT OF ERRORS AND APPEALS 

Comparative Statistics Regarding Selected Highest State Appellate Courts (a) 

1938-1941 

No. of No. of Motions 
State Population Name of Court Judges Salaries Cases Disposed (c) No. Cases per Judge Motions Determined per Judge 

1938 1939 1940 1941 1938 1939 1940 

New Jersey 4,160,165 Ct. of Errors & Appeals 16 R-$18,000} (b) 295 305 253 273 18.4 19.1 15.2 
L- 9,000 

New York 13,479,142 Ct. of Appeals 7 
Conn. 1,709,242 Supreme Court of Errors 5 
Penn. 9,900,180 Supreme Court 7 

{a) Data concerning New York and Connecticut 
from reports of the Judicial Councils of those 
States: New Jersey data from dockets, printed 
lists and reported decisions. Pennsylvania data 
tabulated by A. S. Faught, Esq., Philadelphia. 
from published reports. Blank spaces indicate 
lack of data. 

NO.OP 
YEAR CASF.S TOTAL 

25,000 
12,000 
19,500 

677 623 616 96.7 89.0 88.0 
152 127 134 30.4 25.4 26.8 
..... 306 . ..... ······ 

( b) The regular judges ( R) receive no extra com­
pensation for their duties on the Court of 
Errors and Appeals. They are the Chancellor 
($19,000), the Chief Justice ($19,000) and 
eight Associate Justices of the Supreme Court 
($18,000 each). The six specially appointed 
lay judges (L) receive a per diem fee of 
$40 (fees amounting to $8,000-$10,000 yearly). 

TABLE VII 

NEW JERSEY COURT 0~' ERRORS AND APPEALS 

Average Expenditures Per Case 
1932-1941 

AVERAGE 
EXPENDITURES YEAR 

LISTJi:D EXPENDITURES PER CASE 

1932 .............. 885 $51,345 $58.01 1937 ..................... .. ...... 
1933 621 53,970 86.90 1938 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
1934 ... ······· 400 60,976 152.44 1939 ······································ 
1935 ...... .......... .... 357 54,620 152.99 1940 ...................................... 
1936 .... ··························· 351 58,772 167.44 L941 .................................... 

1941 1938 1939 1940 1941 1938 1939 1940 1941 

18.2 138 102 113 120 8.6 6.4 7.0 7.5 ~ 
"t:: 

<:::> 
'"i 
...;.. 

747 760 681 106.7 108.6 97.3 

43.7 

NO. OF 
CASES 
LISTED 

319 
295 
305 
253 
273 

<:::> 
( c) In New York these are "entered on :;:S 

the register and disposed of in reg- Q 
ular order" ; in Connecticut these <:::> 
were "total decided" ; in New ...,. 
Jersey these were the number in I';; 
the printed Lists of Causes but :;;:--. 
varied in the number of decided ..-+­
cases contained in the published ~ 
reports-which were 255, 246, and ;:'.: · 
223 in 1939, 1940 and 1941, respec- ~ 
tively ; in Pennsylvania these were ~ 
the number of opinions filed. .,..... 

TOTAL 
EXPENDITURES 

60,167 
54,151 
55,361 
56,373 
57,027 

AVERAGE 
EXPENDITURES 

PER CASE 

188.61 
183.56 
181.51 
222.81 
208.89 

Q 
~ 

~ 
'"i -"" 

I-' 
0 
-::i 
<:..o 
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CHAPTER II 

NEW JERSEY COURT OF CHANCERY. 

I. GENERAL BACKGROUND 

Structure and Organization 
The Court of Chancery consists of a Chancellor appointed by 

the Governor with the advice and consent of the Senate for a 
term of seven years. The statute fixes his salary at $19,000 per 
annum. 

By law the Chancellor appoints not more than ten Vice­
Chancellors for terms of seven years. Their salaries, fixed by 
statute, are $18,000 each per annum. In addition, the Chancellor 
appoints the Masters in Chancery, whose number is not limited, 
and also designates certain of the"' Masters to be Special Masters 
in Chancery and to be Advisory Masters of the Court. At the 
present time there are several hundred S'pecial l\fasters. There are 
twelve Advisory Masters, two of whom are designated as Standing 
Advisory l\Tasters and are stationed at Trenton. One of them hears 
ex parte (non-contested) matters solely, while the other performs 
administratfre services as well as hearing matrimonial matters. 
rrhe first receives a salary of $10,000 from the State, ·whereas the 
second receives $7,000 plus fees for handling matrimonial cases, 
bringing his yearly compensation up to $16,000. One other Ad­
visory Master acts as a liaison officer between the conrt and the 
clerk's office and is carried on the clerk's budget with the title of 
Chief Agent and a salary of $3,500. The balance of his yearly com­
pensation, ·which averages about $16,000, is also made up from 
matrimonial fees. The other ten Advisory Masters devote their 
entire time to the handling of matrimonial causes. Each receives 
a fee of $50.00 for each case disposed of, $.75 of which goes back 
to the clerk.1 Special Masters receive compensation from the liti­
gants depending upon the nature of the case handled and their 
work. 

The clerk of the court maintains offices at Trenton in the State 
House Annex. 

J itrisdiction 
rrhe Court of Chancery is a court of State-wide general equity 

jurisdiction.2 The writ of habeas corpus may issue from this court. 
It also has jurisdiction in matrimonial causes and iu the determi­
nation of the custody of children. 

Cases pending in the court are usually referred by the Chan­
cellor to one of the Vice-Chancellors or to a Master for hearing 
and report. Matrimonial causes are referred to Advisory Masters 
for hearing. Preliminary application.;;, motions addressed to the 

1 See Rules 284, 285, 177 f of Rules of Court of Chancery; also R. S. 2 :2-12, 2 :2-14. 
~New Jerse11 Constitution, Article VI, Section IV. 
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pleadings and other similar matters are usually heard before a 
Vice-Chancellor or an Advisory Master, depending upon the sub­
ject matter, by general order of reference by the Chancellor by 
rule. 

BUSINESS OF THE COURT OF CHANCERY 

There has been a decided decline in the volume of business 
handled in the Court of Chancery. Table I indicates that the num­
ber of cases declined from the high of 26,635 in 1932 to 13,872 
in 1941-a decrease of 50%. 

Table II shows the percentage of cases filed by types for the 
years 1929, 1933 and 1941. It indicates a shift in the bulk of cases 
from foreclosure in 1928 and 1933 to divorce in 1941. In 1928, 
57% of the cases were foreclosure, 19% were divorce and 2% 
were tax foreclosure. In 1933, foreclosures had jumped to 70%, 
divorce suits had declined to 11 % and tax foreclosure cases had 
increased to 4%. In 1941, another shift occurred. In that year, 
foreclosures had declined to 25.2%, tax foreclosures had increased 
to 19.5%, while divorce cases increased to 37%. These three types 
of cases, plus maintenance cases which lie in the matrimonial field, 
constituted 83.6% of all the cases filed in the Court of Chancery 
for 1941. 

Some explanation should be made concerning the handling of 
these matters by the various personnel in the court. It has been 
mentioned that the Advisory Masters handled matrimonial causes. 
In other words, in 1941 they handled 38.9% of the total number 
of cases filed. The matters listed as "Set Aside Conveyance," 
"Partition," "Lunacy," and "Quiet Title," representing 2.2% of 
the cases filed in 1941, are handled by the Standing Advisory Mas­
ter. Masters handle tax foreclosure cases for the most part, this 
work constituting 19.5% of all the cases filed in 1941. Of the 
other miscellaneous matters, which in 1941 amounted to 7.6% of 
all of the cases filed (a total of 1,034), some are handled by the 
Vice-Chancellors, some by the Advisory Masters, and some by the 
Special Masters. Relief, receivership injunction and tax receiver­
ship cases are handled by the Vice-Chancellors. This group con­
stituted 6.6% of the total number of cases filed for 1941. The tax 
receivership cases are routine matters and are disposed of with 
dispatch. There were 445 of such cases in 1941 comprising 3.2% 
of the total. In summary, it would appear that only about 8% to 
15% of the cases filed in the Court of Chancery are handled by 
the Vice-Chancellors, the rest being farmed out to Advisory Mas­
ters, Special Masters and Masters. 

So far as actual numbers of cases are concerned, reference 
to Table I indicates that since 1936 there was a decrease of 8,000 
foreclosure cases, an increase of 1,000 divorce cases, and an in­
crease of about 150 tax foreclosure cases. All of the other types 
of cases, with the exception of lunacy, decreased, the largest de-
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crease being· in the case of tax receiverships which fell off from 
7 43 in 1936 to 445 in 1941. 

The total number of final decrees that were filed in 1941 was 
19,672, an increase of about 8,000 over 1940 and a decrease of 
about 319 over 1932. However, this has little reflection on the 
volume of work inasmuch as the rapidity of enrollment of final 
decrees is dependent on the number of enrollers and the length of 
the material that has to be enrolled. l\fore comment on this will 
be made later in this report. 

The information furnished by the Chancellor shows that there 
were approximately 308 references made to the Vice-Chancellors 
from July 1, 1940, to December 31, 1940, of which 232 were dis­
posed of after hearing. In 1941, there were 553 references to the 
Vice-Chancellors, whereas 605 causes were disposed of. This 
seeming discrepancy is due to the overlap of matters which might 
have been referred late in one year and carried over to the suc­
ceeding year. The data furnished by the Vice-Chancellors indicate 
that there was an average of about 6·5 cases referred to each Vice­
Chancellor each year during 1940 and 1941.1 Most of the Vice­
Chancel1ors stated that almost all of the matters referred to them 
have been disposed of. Some of them furnished information on 
the number of motions heard, the majority of them stating that 
they were quite numerous but that no records were kept. 

It was the Chancellor's opinion that from 10% to 15% of 
cases fall by the way between reference and final hearing. He also 
indicated that the large part of the work of both Vice-Chancellors 
and Advisory Masters come from motions and causes not requir­
ing specific references. It was his belief that this comprises "an 
amount equal to or more than the work specifically referred." 

An analysis was made of the opinions handed down by the 
Vice-Chancellors and published in the New Jersey Equity Re­
ports for the years 1939 to 1941, inclusive. Table III shows this 
breakdown according to Chancery and Prerogative cases, the 
names of the Vice-Chancelors being substituted by letters of the 
alphabet. There were 133, 123, and 111 printed opinions for the 
years 1939, 1940 and 1941, respectively. The unevenness in the 
distribution may not necessarily indicate that some of the Vice­
Chancellors are performing more work than the others, but may 
very well reflect the intricacy and complexity of the cases decided. 
rrhere are many opinions which are not published but which are 
incorporated in the opinions handed down by the Court of Errors 
and Appeals. 

III. FINANCIAL ASPECTS 

Tables IV, V and VI deal with the expenditures and income 
of the Court of Chancery and the clerk's office, the last table 
being a recapitulation of the first two. Over the eleven-year 

i See Table XIII. 
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period from 1930 to 1941 the total expenditures of the court and 
the clerk's office have risen about $45,000, the expenses for 1930 
being $451,426, while those for 1941 being $498,251. The expendi­
tures of the court alone have remained substantially the same 
during this period. In 1941, $361,710 was expended. The increase 
in the clerk's disbursements is explained in part by the fact that 
the clerk's budget now includes the payments for office equipment, 
"·hereas heretofore this expense was borne by the State House 
Commission. In 1941, the clerk's office expended $136,540. Ex­
penditures for personnel rose slightly in the clerk's office over 
the ten-year period from 1931 to 1941. In 1941, this disburse­
ment amounted to $110,708. There have been slight increases and 
decreases in personnel charges in the Court of Chancery, the ex­
penditure in 1941 for this purpose being $3'54,509. The number 
of persons budg·eted in the Court of Chancery is now 56, a rise 
of five since 1937. In the clerk's office there have been about sixty 
employees over the ten-year period from 1931 to 1941. The clerk 
has stated that his office is operating at the present time wit11 
57 regular employees not including· enrollers. 

The fees taken in by the clerk's office rose from $321,841 in 
1931 to $370,146 in 1940. In 1941, the receipts reached a total of 
$481,803, but this includes $132,383 which was part of the surplus 
in the Advisory Masters' Fees Account returned to the State Gen­
eral Fund. Deducting that sum from the total receipts, the clerk 
actually collected $349,420. 

Comment must be made co11cerning three othei· tnws of funds: 
the Enrollment Fund, Advisory Masters' Fees Account, and Chan­
cery Trust Funds. The EnroJlment Fund consists of moneys col­
lected from litigants for the e11rollment of selected pertinent 
papers in a suit. A fee of 7 cents per folio of one hundred words 
is collected of which 2 cents is retained by the clerk and 5 cents 
is paid to enrollers who are compensated on a piecework· basis per 
folio. The clerk has stated that at the present time there are 
fifteen enrollers on his staff. rrhe enrollment of papers is done in 
long hand and consists of the copying of papers into large dockets. 
Reference should be made to Table VI which shows the disposition 
of the receipts and disbursements of that fund. It will be noted 
that during some years, particularly 1933, 1934 and 1935, over 
$160,000 was collected annually. In the fiscal year 1934-1935, 
$182,726 was received and $155,590 was disbursed from this fund. 
During that year there were over 140 enrollers on the staff who 
received their compensation according to the amount of work they 
did. In the fiscal year 1940-1941, $39,766 was received into this 
fund and $38,637 was disbursed. There is no justification for the 
present procedure of accounting for these funds other than a 
statutory one.1 Assuming that the present method of enrollment 
should be retained, of which there is great doubt, it would seem to 

1 See R. S. 22 :2-16 and 22 :2-17 .2 
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be better practice to include the receipts into the general income 
of the clerk's office and pay the enrollers a straight salary. Further 
comment concerning enrollment will be made in the next section 
of this report. 

The system of handling Advisory Masters' fees is based upon 
statute and Hules of the Chancery Court. 1 The sum of $'50 is col­
lected from a litigant in uncontested matrimonial causes and 
$60.00 in contested cases. In the latter event, $10.00 is segregated 
as compensation for a stenographer. Each Advisory Master re­
ceiYes the sum of $49.25 (75 cents of each $50.00 fee goes to the 
clerk pursuant to Rule 177 f) for each case disposed of. A ceiling 
of $16,000 per annum has been set for each Advisory Master's 
compensation. Accordingly, the clerk, who handles the receipt and 
disbnrsement of the fees, will not send a check to the Advisory 
Master when the latter's compensation for the year has reached 
the stipulated sum of $16,000. Instead, the surplus iR turned over 
to the clerk in charge of the Chancery Trust Funds who there­
upon deposits it in a separate account. On April 28, 1942, there 
was $20,000 on deposit, constituting a surplus in the Advisory 
Masters' Fees Account. rrhe remaining funds for the fiscal year 
ending .;.\Iarch 31, 1942, had not been turned over to the Chancellor 
by the court clerk as yet. In .Jul:r, 1941, the Chancellor deposited 
the sum of $132,383, taken from the accumulated surplus, with the 
Clerk in Chancery "\vho placed it in the receipts ·which went to the 
State :B'und. The compensation which each Advisory Master re­
ceiyed for the fiscal years 1940 and 1941 is indicated in Table VII. 
It should be noted that some of the AdYisory Masters disposed of 
slightly more cases than the others, bnt all \Yere given the same 
annual compensation of about $16,000. The amount held in re­
serve is tnrned over to the Chancellor each year for the most part. 
As indicated, it is held by him in safe-keeping, and by law is sub­
ject to his chsposition in any way he desires. In 1941, he saw fit 
to return the greater part of the accumulated surplus to the 
General State Fund. 

Table VIII indicates the receipts of Achisory ~Tasters' fees 
by the derk, the disbursements to the Acl·dsory l\Iasters as their 
compensation, the number of cases heard, and the amount held in 
reserve. During the year from April 1, 1940, to -;\larch 31, 1941, 
$221,880 was receiYed by the clerk from litigants as AclYisory 
Masters' fees. During the same :·ear, $168,200 was paid out to 
the AclYisor>· ::.\Iasters as their compensation for hearing a total 
of 3,943 cases. It should be noted that the Advisory Masters were 
actually paid for disposing of 3,364 cases in order not to exceed 
the ceiling of $16,000 which was fixed by the Cha11ce1lor. More­
over, the receipts taken in by the clerk 1nc1nc1P the elPrk's com­
missions, rebates and refunds. 

J See R. S. 2 :2-12; 2 :2-14; Chancery Court Rules Nos. 284, 285 .. 
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Several comments might be made concerning the Advisory 
Masters' fees system. First, although an attempt is made to place 
the work of the Advisory Masters on a salary basis, it would seem 
to be better fiscal practice to place the fees collected from litigants 
into the total receipts of the clerk's office and have the Advison· 
Masters budgeted on a yearly salary basis. This, hmvever, assum~s 
the desirability of retaining the system of having Advisory ·Mas­
ters hear matrimonial matters. Secondly, there is serious question 
as to the justification of keeping the Advisory Masters' fees for 
matrimonial causes at the present level from the standpoint of the 
litigants. 

The statutes authorize the Chancellor to supervise the handling 
of trust funds, that is, moneys placed in the Chancery Court by 
parties pending the disposition of the case and the determination 
of the ownership of the moneys.1 Pursuant to statute, Rules 238 
and 239 have been promulgated to govern the handling of moneys 
deposited in court. The Chancellor has the right to invest the trust 
funds in government bonds and other legally authorized securities, 
and to supervise the funds, their investment and their disburse­
ment. The clerk in charge of the funds for the Chancellor has in­
dicated that over 90% of the trust funds are placed in government 
bonds, the rest being i1wested in real estate mortgages and other 
securities. The income of the trust is prorated among the owners 
of the principal proportionately at the rate of interest decreed by 
the Chancellor after expenses have been deducted. At the present 
time the interest amounts to about 2%. 

There are four employees in the unit set up by the Chancellor 
to actually handle the funds, total salaries being about $13,000, 
according to the clerk in charge. Other expenditures are for the 
auditing of the funds by a private accounting firm twice a year. 

Table IX presents a statement of the trust receipts and dis­
bursements from Jan nary 1, 1934, to December 31, 1941. On Jan­
uary 1, 1934, the total amount of the trust funds on hand was 
$2,977,637. For the period 1934 to 1941, a total of $4,606,784 was 
received consisting of $3,988,706 in principal and $618,078 in in­
come. The disbursements during that period amounted to $5,010,316 
comprised of $4,486,927 in principal and $523,388 in income. The 
net disbursements of principal for this period were $498,221 while 
the net income receipts were $94,690. Approximately one-haH 
million dollars are taken in and expended each year. On Decem­
ber 31, 1941, the total balance of the trust funds amounted to 
$2,57 4,105. The clerk in charge has stated that only about $25,000 
to $50,000 in cash is available in the banks at any particular time, 
and that, when it is necessary to pay out larger sums, sufficient 
securities are sold in the market in order to make up the difference 
required. 

1 See R. S. 2 :29-81, 2 :29-82. 
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Por the purposes of comparison of the differences in fees 
charged in the clerk's office before and after 1937, Table X and 
XI are included in this report. l:Inc1er the present system,1 a flat 
fee is charged for the various types of actions based upon a cost 
accounting analysis made in 1937 by the clerk. As may be noted 
in Table XI, the flat charges approximate the average total statu­
tory charges prior to July 1, 1937. No attempt is made in this re­
port to analyze the merits and demerits of the fees charged in 
this office. Such a study might be made to advantage not only 
for this court but for all the other courts in the State. 

In attempting a breakdown of the expenditures and the income 
per case in the Chancery Court, various factors have to be consid­
ered. It is to be noted from Table VI that, with the exception of 
the fiscal year 1937-1938 when there was a profit of $103,886, the 
court has been running at a deficit of expenditures over receipts. 
In 1940, this deficit was $114,425. Although Table VI shows a 
deficit of only $16,448 for 1941, if the surplus of the Advisory 
Masters' fees which amounted to $132,383 was deducted from the 
total receipts of the clerk, the deficit vrnuld amount to $148,831 for 
that year. If the receipts and disbursements of the Advisory 
Masters' fees ·were included in the total receipts and expenditures 
of the court, the same deficit would remain for each year, and 
consequently the deficit per case would be the same. This is true 
although adding in this money would make the average expendi­
ture and average income per case higher. Similarly, proper fiscal 
practice might require the inclusion of the enrollment fund receipts 
and disbursements. Bnt here too, since approximately the same 
money is paid out, the effect on the deficit would be insignificant 
although total· costs and receipts would be higher if included. 
Accordingly, Table XII presents a breakdown of the average net 
expenditure, net income and deficit per case 'vithout the inclusion 
of the Advisory Masters' fees and the enrollment fees. It will br 
noted that, since the number of cases started in 1941 was approxi­
mately half of that of 1932, and since the .expenditures have in­
creased slightly, the average expenditure per case was about twice 
as high in 1941 than it was in 1932. The 1941 receipts per case 
were ahm about half of what they were in 1932. Consequently the 
deficit per case has risen. No attempt is made here to discuss the 
many fiscal problems raised b~v the foregoing material. 

IV. ADMINISTRATION 

Constitutionally, the Chancellor is the Court of Chancery.~ 
The Chancellor has provided by Rule 128 for the reference of cases 
to Vice-Chancellors and Advisory l\Iasters according to vicinages 
and types of matters. The actual reference is handled through the 
office of one of the Standing Advisory Masters at Trenton. There 

i See R. S. 22 :2-14. 
2 New Jersey Constitutio11, Article VI. Section IV, 
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are six vicinages for Vice-Chancellors and four for the Advisory 
Masters. Since 1940, the Vice-Chancellors submit reports to the 
Chancellor through the Standing Advisory Master, thereby en­
abling the Chancellor to make reassignments in case any particular 
Vice-Chancellor is incapacitated for any reason. However, there 
does not seem to be any sufficient development of control of as­
signments according to the volume of work. The basis of a flexible 
system of administration should be developed to include not only 
the reassignment of the Vice-Chancel1ors according to the number 
of cases referred to them but also according to the number of 
motions and other work they have to consider. An adequate sys­
tem of control should be developed by making provision for more 
comprehensive statistical reporting of all of the business of the 
Vice-Chancellors to include not only the number of matters re­
ferred but the ways by which they are disposed. The Chancellor 
recently inaugurated the beginnings of a reporting system, but 
criticism should be made of the failure to have embarked upon a 
basic system of supervision theretofore. 

rrhe. entire question of administration of any court system is 
one which merits much consideration. We have seen how several 
years ago the Administrative Office of the United States Court~ 
was created as a means to handle this problem. ·without attempt­
ing to evaluate the time spent by the Chancellor in his adminis­
trative duties in the Chancery_ Court and his other work, some 
attention should be paid to some of the chief duties assigned him 
by the Constitution and statutes. The following might be 
mentioned: 

1. Is the Court of Chancery. (New Jersey Constitittion, Article VI, 
Section IV.) 

2. Is President Judge of Court of Errors and Appeals. (New Jersey 
Constit11tio11, Article VI, Section II; R. S. 2:1-3.) 

3. Is Ordinary or Surrogate-General-Head of Prerogative Court. (New 
Jersey Constitutfon, Article VI, Section IV.) 

4. Is Member of Court of Pardons. (New Jersey Constitution, Article 
IV, Paragraph 10; R. S. 2 :10-1.) 

5. Appoints Vice-Chancellors, Advisory Masters, Special Masters and 
Masters. (R. S. 2 :2-3; 2 :2-9.) 

6. Appoints his secretary. (R. S. 2 :2-23.) 

7. Appoints stenographic reporter. (R. S. 2 :2-24.) 

8. Appoints additional office stenographer. (R. S. 2 :2-27.) 

9. Appoints a confidential agent. (R. S. 2 :2-27.) 

10. Designates a Vice-Chancellor as a member of the Judicial Council. 
(R. S. 2:17-2.) 

11. Appoints guardians of estates of patients committed to State institu­
tions. (R. S. 30 :4-65.) 
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12. Appoints receivers or trustees of insolvent corporations. (R. S. 
14:14-4.) 

13. Appoints sergeants-at-arms of court. (R. S. 2 :2-21.) 

14. Ex-officio member of the Board of Commissioners of State Library. 
(R. S. 52 :26-1.) 

L>. Certificates of incorporation of diocesan conventions of Protestant 
Episcopal Church executed in his presenee. (Or of Supreme Court 
Judge.) (R. S. 16:12-18.) 

16. Approves compensation of special assistant deputy commissioners of 
hanking and insuranee. (R. S. 17:4-107; 17:12-73.) 

17. Determines, upon refusal of Board of Public Utility Commissioners, 
the compensation payable by street railways laying tracks across 
municipally owned bridges. 

18. Deposits and invests funds brought into Cl1ancery Court. (R. S. 
2: 29-81, 2: 29-82.) 

19. Fixes payment to Chancery reporter for volumes of chancery reports 
printed. (R. S. 2: 18-4.) 

20. Power to make general rules to earry out Chapter 2. (R. S. 2 :2-1.) 

21. Power to make rules for Court of Chancery. (R. S. 2 :29-16.) 

22. Writs of enor out of Supreme Court in criminal cases punishable with 
death issued only on order of the Chancellor. (R. S. 2: 195-1.) 

rrhis multitude of duties to perform raises serious question as 
to whether the organization of this office is inherently good. 

vVith reference to the system of enrolling, the following ob- _ 
servations might be made. rrhe device of having persons copy in 
long hand lengthy records is antiquated in this modern age when 
other more efficient techniques might be used. Serious considera­
tion should be given to the possibility of installing a system of 
photographing pertinent papers. 

V. FINDINGS AND CONCLUSIONS 

A survey of the Court of Chancery and of the clerk's office 
poi11ts to the follo-wing findings and conclusions: 

1. There has been an increase in the deficit per case 
over the ten-year period, 1931-1941. 

2. There has been almost a 50% decrease in the volume 
of business. 

3. Expenditures have risen slightly. 

4. About 10/o of the total business is handled by 
Vice-Chancellors, the rest being farmed out to Ad­
visory Masters, Special Masters and Masters. 

5. Inadequate reporting records are compiled. 

G. The system of work assignment and control is not 
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fully developed, although the beginnings have been 
made. 

7. From a fiscal point of view, the accounting of Ad­
visory Masters' fees and enrollment fees is bad. 

8. An inadequate system of public accounting for trust 
funds exists. 

9. The Chancellor's duties are multitudinous and em­
brace too many levels of courts. 

10. An inadequate administrative system of the court 
exists. 



TABLE I 

COURT OF CHANCERY 

Analysis of Cases Started: Selected Years 1924-1941 

TYPE 1924 1928 1982 1936 1937 

Foreclosure . ·························· ......................... 3,057 11,539 18,159 11,496 9,123 

Divorce ... ....... ···································································· 3,351 3,927 3,422 4,249 4,829 

Tax Foreclosure ················································· 148 388 1,077 2,556 2,758 

Relief ......................... .................................... .. ....... 671 799 894 195 65 

Receivership ..................................................... ........ 284 480 747 274 372 

Injunction ..... . . . . . . . . . . . . . . . . . . . . . ...................................... 369 -350 417 272 410 

Maintenance . . . . . . . . . . ....................... .................. ................ 312 353 345 304 317 

Set Aside Conveyance ........................................ .......... 29 205 177 134 112 

Partition ............................................... .. ........ 257 226 152 121 137 

Lunacy ...... .............................................................. 104 109 83 90 95 

Quiet Title .................... ............................................... 201 257 103 93 100 

Tax Receivership ................................................................. 743 439 

Miscellaneous .............................................................. 1,231 1,350 1.059 1,120 1,164 

-- --- --- ---
Total .............................................. . ......... 10,014 19,983 26,635 21,64 7 19,921 

Number of Decrees Filed* ................................. ........ 4,457 9,142 20,053 16,872 16,015 

* Does not include orders of dismissal. Last dismissal order number on April 17. 1942, was 24,016 in series begun in 1938. 
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TABLE II 

COURT OF CHANCERY 

Percent.age of Cases Filed by Types 

Selected Years 1928-1941 

1928 

% 

Relief ... . ..................... . 

57.0 
19.0 

2.0 
4.0 
2.4 
1.7 
1.7 
1.0 
1.1 
0.5 
1.2 

Receivership 
Injunction 
Maintenance 
Set Aside Conveyance 
Partition ... 
Lunacy 
Quiet Title 
Tax Receivership ........ . 
Miscellaneous . 

Total ..... 

8.4 

100.0 

TABLE III 

COURT OF CHANCERY 

1933 

% 

70.0 
11.0 

4.0 
3.3 
2.0 
1.3 
1.1 
0.9 
0.5 
0.4 
0.3 
0.3 
4.9 

100.0 

1091 

1941 

'.% 

25.2 
37.0 
19.5 

0.1 
1.5 
1.8 
1.9 
0.3 
0.6 
0.7 
0.6 
3.2 
7.6 

100.0 

Printed Opinions Handed Down by Vice-Chancellors 

1939-1941 

,..---1939----, ,..---1940----. ,..---1941----, 
Vice- Pre- Pre- Pre-

Chancellor Chancery rogative Chancery rogative Chancery rogative 

A 20 1 20 16 
B 6 4 
c 7 
D 8 10 4 
E 22 17 14 
F 4 3 
G .................... 15 19 12 
H 11 10 10 
I 15 15 21 2 
J 13 10 
K 9 

Total 121 12 113 10 99 12 
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TABLE IY 

KEW JERSEY COUR'l' OF CHANCERY 

Expenditures 1931-1941-(Fiscal Years) 

ITEM 1931 1932 1933 

SALARIES: 

ChancC'llor $19,000.00 $19,000.00 $18,923.34 

Vice-Chancellors (10) 180,000.00 177 ,000.00 177 ,856.45 

Secretaries to Vice-Chancellm·s 18,693.56 19,666.60 20,000.00 

Secretary to Chancellor 2,000.00 2,000.00 2,000.00 

Sergeants-at-Arms (10) (a) 24,755.00 24,056.24 26,447.09 

Advisory Masters and Stenogs. (b) 58,032.20 79,980.10 91, 718.21 

Stenographic and other services (c) 45,265.98 45,262.11 44,866.26 

Law Assistants to Vice-Chancellors 

1934 

$19,000.00 

180,000.00 

19,999.93 

2,000.00 

31,920.00 

39,450.70 

45,000.00 

Total Salaries $347' 7 46. 7 4 $366,965.05 $381,811.35 $337,370.63 

MATERIALS AND SUPPLIES: 

Stationery and Office Equipment. 

Vehicular Transportation Supplies .. 

Library Supplies 

Postage and Miscellaneous 

Rent, etc. of Chambers 

Total Matel"ials 

IMPERSONAL SERVICES: 

Repairs to Equipment 

Travel Expenses for Casual Court 
Attendants and Sgts-at-Arms 

Miscellaneous 

Total Impersonal Services 

EXTRAORDINARY EXPENDITURE: 

(Chancery Investigation) 

Grand Total Expended 

Number of Personnel 

*Dr. 1,000. 

$3,197.52 $2,998.94 $3,819.07 $3,901.03 

1,500.00 1.500.00 2,250.00 386.00 

22,703.00 1,692.39 1,000.00 

--------------- ------------- - -·---------- ---~~-

$27,400.52 $6, 191.33 $6,069.07 $5,287.03 

$375,147.26 $373,156.38 $387,880.42 $342,657.66 

(a) Includes casual sergeants-at-arms and court attendants. 

( b) Does not include compensation of advisory masters paid out of fees. 

( c) Pursuant to R. S. 2 :2-25 and 2 :2-28. Does not include compensation to 
enrollment clerks paid out of Enrollment Fund (R. S. 22:2-16; 22:2-17.2). 
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TABLE IV-Continued 

NEW JERSEY COURT OF CHANCERY 

Expenditures 1931-1941-(Fiscal Years) 
·------------ ··----------

1935 1936 1937 1938 1939 1940 1941 

$19,000.00 $19,000.00 $19,000.00 $19,000.00 $19,000.00 $19,000.00 $19,000.00 

179,600.00 180,~00.00 180,000.00 180,000.00 180,000.00 180,000.00 179,564.53 

20,000.00 19,999.98 19,999.91 22,299.95 22,400.00 22,399.93 22,399.96 

2,000.00 2,000.00 2,000.00 2,500.00 2,500.00 2,499.88 2,500.00 

34,965.00 34,997 .93 34,997 .93 41,152.00 40,240.00 40,240.00 38,115.00 

28,185.00 22,000.00 22,000.00 22,980.00 22,980.00 22,980.00 22,980.00 

45,000.00 52,666.67 53,000.00 54,500.00 54,500.00 55,333.34 55,500.00 

12,611.75 15,800.00 15,050.00 14,450.00 

·------- --~-- ------ ---- ----- ----

$363,750.00 $330,664.58 $330,955.07 $355,043.70 $357 ,420.00 $357,503.15 $354,509.49 

$2,982.67 $3,324.00 $3,772.90 $4,736.32 $3, 785.98 $4,724.29 $4,941.51 

453.61 

2,665.75 1,370.50 1,487.12 1,492.48 

1,000.00 1,000.00* 600.00 

------- -------- ----- ---- ----

$3,892.67 $4,324.01 $4,372.90 $7 ,402.07 $5,156.48 $6,271.41 $6,887.60 

$85.56 $88.86 $28.00 $26.68 

1,454.45 108.85 

133.44 220.00 177 .96 

----- - -- -- --- ------ ----

$219.00 $308.86 $1,482.45 $313.49 

$35,000.00 

----~-·-~---

$402,732.67 $333,988.59 $335,327 .97 $362,664.77 $362,885.34 $365,257 .01 $361, 710.58 

52 51 55 56 56 56 
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TABLE V 

CLERK IN CHANCERY 

Expenditures by Fiscal Years 

1931-1941 

ITEM 1930-1931 1931-1932 

Clerk in Chancery $6,000.00 $6,000.00 

Chief Clerk 5,500.00 5,500.00 

Law Clerks (2) 7,100.00 7,100.00 

Compensation of Assistants 77,800.00 83,840.00 

Stationery and Supplies 8,452.46 10,000.00 

Other Materials and Supplies 815.34 475.00 

Bookkeeping Equipment 4,000.00 

Telephone and Telegraph 505.47 358.78 

Premium on Surety Bonds 300.00 475.00 

Miscellaneous Expenses 

------

Total Expenses of Clerk $106,473.07 $117,748.78 

Number of Employees** 78 78 

1932-1933 1933-1934 

$6,000.00 $6,000.00 

5,500.00 5,500.00 

7,100.00 7,100.00 

76,334.44 74,915.98 

4,970.40 6,187.52 

716.51 

150.70 

250.00 460.00 

----- -----

$101,022.05 $100,163.50 

103 206 

* Includes items that were heretofore furnished by State House Commission for 
furniture, etc. ; also items necessary for equipment and supplies used for the conduct 
of WP A projects. ActuaJly general supplies are the same or less than heretofore. 

** Figures from 1930 to 1934 include enrollers. Actual number of employees from 
1920 to 1941 was about 60; in 1942, it was 57. 



1934-1935 

$6,000.00 

5,500.00 

7,100.00 

74,840.00 

6,122.14 

210.00 

Report on Constitui'ional Courts 

1935-1936 

$6,000.00 

5,500.00 

7,100.00 

75,275.52 

7,197.42 

460.00 

TABLE V-Continued 

CLERK IN CHANCERY 

Expenditures by Fiscal Years 

1931-1941 

1936-1937 1937-1938 

$6,000.00 $6,000.00 

5,500.00 5,740.00 

6,446.77 7,340.00 

75,625.00 89,971.20 

6,691.39* 9,904.84* 

460.00 460.00 

1938-1939 

$6,000.00 

5.500.00 

7,100.00 

89,392.22 

10,211.14* 

460.00 

789.87 

1939-1940 

$6,000.00 

5,500.00 

7,100.00 

90,054.51 

9,438.32* 

460.00 

763.33 

1095 

1940-1941 

$6,000.00 

5,500.00 

7,100.00 

92,108.00 

7,601.73 

460.00 

795.22 

$99,772.14 $101,532.94 $100,723.16 $119,416.04 $119,453.23 $119,316.26 $136,540.94 

61 59 59 59 59 59 60 
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ITEM 

BUDGET (Original Approp.) : 

Court of Chancery 

Clerk in Chancery 

Total 

EXPENDITURES (Actual): 

Court of Chancery 

Clerk in Chancery 

Total 

RECEIPTS: 

Fees 

Deficit 

ENROLLMENT FUND: 

Receipts 

Disbursements 

Balance 

Report on Constitutional Courts 

TABLE YI 

COURT AND CLERK IN CHANCERY (a) 

Budget Appropriations, Expenditures, Receipts, 

Cases Started, Final Decrees, Enrollment Fund 

Fiscal Year July 1st to June 30th 

1930-19±1 

1929-1930 1930-1931 1931-1932 1932-1933 

$361,566.86 $368,700.00 $377 ,500.00 $356,500.00 

102,088.00 110,210.00 114,140.00 105,360.00 
----- -·-------

$463,654.86 $478,910.00 $491,640.00 $461.860.00 

$351,922.31 $375,147.26 $373,156.38 $387 ,880.42 

99,503.98 106,473.27 117,748.78 101,022.05 
---- ----- ------

~------

$451,426.29 $481,620.53 $490,905.16 $488,902.47 

$253,885.18 $321,841.68 $318,716.56 $359,212.10 
--------- ------

--~---

$197,541.11 $159,778.67 $172,188.60 $129,690.37 

$100,639.81 $126,096.19 $166,301.45 

23,358.50 20,754.95 29,466.52 

-------- ---- ------- -------

$77,281.31 $105,341.24 $136,834.93 

(Calendar Years) 1929 1930 1931 l!J32 

Total Number of Cases Started. 23,622 24,368 23,856 26,635 

Total Number of Final Decrees 14,924 16, 704 1(),320 20,053 

* New Fee System started. 

1933-1934 1934-1935 

$343,000.00 $329,500.00 

105,175.00 105,600.00 
-----

$448,175.00 $435,100.00 

$342,657 .66 $367' 732.67 

100, 163.50 99,772.14 
---- ------

$442,821.16 $467 ,504.81 

$355,133.50 $362,091.71 
----~---- -----

$87,687.66 $105,413.10 

$191,409.53 $182, 726.62 

75,012.31 155,590.06 

- ----··- ------

$116,3!J7.22 $27,136.56 

19:33 1934 

2G,029 24,829 

l!l,585 19,683 

**Includes part of surplus in Advisory Masters' Fees Account (about $100,000) returned to State General Fund. 

(a) Source: Comptroller's Annual Reports, Annual Budgefa and Case Dockets. 
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TABLE YI-Continued 

COURT AND CLERK IN CHANCERY (a) 

Budget Appropriations, Expenditures, Receipts, 

Cases Started, Final Decrees, Enrollment Fund 

Fiscal Year July 1st to June 30th 

1930-1941 

1097 

- - ------------------~------------------------------------

1935-1936 

$335,000.00 

101,700.00 

:436, 700.00 

333,988.59 

101,532.94 

,135,521.53 

325,549.94 

1 O!l,971.59 

$84,818.36 

78,099.85 

$6,718.51 

1935 

23,836 

19,:rno 

1936-1937 

$335,500.00 

102,660.00 

$4!38, 160.00 

$335,327 .97 

100,723.16 

$436,051.13 

$307,322.62 

$128,728.51 

$4!l,558.72 

46,491.35 

$3,067 .37 

1936 

21,647 

16,872 

1937-1938 

$368,403.44 

119,580.00 

$487,983.44 

$362,664. 77 

ll!l,416.04 

1938-19:l9 1939-1940 

$362,920.00 $!rn5,370.oo 

119,610.00 119,720.00 

$482,530.00 $485,090.00 

$362,885.3L $365,257.01 

119,453.23 119,316.26 

$482.080.81 $482,3:l8.57 $484,573.27 

$585,967.55* $391,543.90 $370,147.58 

$103,886.74 
(Profit) 

$60,123.31 

58,435.45 

$1.687 .86 

1937 

19,921 

10,015 

$\J0,794.67 $114,425.69 

$45,840.21 $41,161.07 

45,073.10 39.605.80 

$767.11 $1,555.27 

1938 l!J39 

16,459 15,631 

14,444 12.500 

1940-1941 

$365,956.00 

122,240.00 

$488, 196.00 

$361,710.58 

136,540.94 

$498,251.52 

$481.803.l F* 

$16,448.35 

$39,766.35 

38,637 .50 

$1,128.85 

1940 

14,571 

11,791 

1941-1942 

$365,420.00 

121,160.00 

$486,580.00 

1941 

13,872 

19,672 

1942-1943 

$365,420.00 

$365,420.00 
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TABLE VII 

ADVISORY MASTERS' FEES 

Disposjtion in Fiscal Years 1940 and 1941 

,---Cases Heard--, .--Checks Sent-, ,-Held in Reserve~ 
Advisory No. of No.of No. of 
Master Cases Amount Cases Amount Cases Amount 

April 1, 1939, to March 31, 1940 
A 377 $18,552.00 326 $16,048.15 51 $2,510.85 
B 367 18,066.50 326 16,047.70 41 2,018.80 
c 386 19,001.70 325 15,998.45 61 3,003.25 
D 382 18,805.10 325 15,999.80 57 2,805.30 
E 365 17,964.55 323 15,898.30 42 2,066.25 
F 338 16,636.60 326 16,046.20 12 590.40 
G 393 19,344.30 325 15,997.70 68 3,346.60 
H 383 18,861.70 325 16,005.20 58 2,856.50 
I 314 15,458.50 314 15,458.50 
J (a) 194 9,551.95 186 9,157.95 8 394.00 
K (b) 256 12,603.80 263 12,456.05 3 147.75 

---- ---- ----
Totals 3,755 $184,853. 70 3,354 $165,114.00 401 

April 1, 1940, to 1ifarch 31, 1941 

A 333 $16,643.85 325 $16,250.00 8 
B 345 17,236.20 327 16,350.00 18 
c 398 19,843.30 325 16,250.00 73 
D 377 19,304.55 329 16,450.00 48 
E 418 21,369.75 326 16,300.00 92 
F 445 22,600.90 326 16,300.00 119 
G 466 23,189.60 325 16,250.00 141 
H 397 19,795.40 325 16,250.00 72 
I 325 16,250.00 325 16,250.00 
J (a) 195 9,743.70 187 9,350.00 8 
K (b) 253 12,650.00 253 12,650.00 

Totals 3,943 $198, 177 .25 3,364 $168,200.00 579 

(a) Receives $7,000 in addition from State Fund. 
(b) Receives $3,500 in addition from State Fund. 

TABLE VIII 

COURT OF CHANCERY 

Advisory Masters' Fees Account, 1939-1941 (a) 

Period 

April 1, 1939, to March 31, 1940 
April l, 1940, to March 31, 1941 

(a) Source: Clerk's Records. 

Receipts by 
Clerk in 

Chancery (b) 

$204,941.95 
221,880.37 

Disbursements as 
Compensation 

to Advisory 
Masters (c) 

$165,114.00 
168,200.00 

(b) Includes clerk's commissions, rebates and refunds. 

No. of 
Cases 
Heard 

3,755 
3,943 

$19, 739.70 

$393.85 
886.20 

3,593.30 
2,854.55 
5,069.75 
6,300.90 
6,939.60 
3,545.40 

393.70 

$29,977.25 

Amount 
Held in 

Reserve (d) 

$19,739.70 
29,977.25 

( c) The sum of $50.00 is fixed by the Chancellor as the compensation of the Advisory 
Master for hearing and disposing of each matrimonial case. However, a ceiling 
of $16,000 per annum has been set for each Advisory Master. R. S. 2 :2-12; 2 :2-14; 
Chancery Court Rul,es 284, 285. 

(d) Turned over to the Chancellor for safe-keeping. In July, 1941, the Chancellor 
deposited the sum of $132,383.47, taken from the accumulated surplus, with the 
Clerk in. Chancery who placed it in the receipts which went to the State Fund. 
On April 28, 1942, the Chancellor had $20,001 on deposit as surplus in the 
Advisory Masters' Fees Account. The remaining funds for the fiscal year ending 
March 31, 1942, had not been turned over to him by the clerk as yet. 



TABLE IX 

IN CHANCERY OF NEW JERSEY TRUST FUNDS 

Statement of Trust Receipts and Disbursements (a) 

January 1, 1934 to December 31, 1941 

Principal 
Year of Trust 

Balance on January l, 1934 .... $2,657,967.71 
1934 ················································· 354,887.72 
1935 .................................. .......... 628,737.05 
1936 ....................................... 389,794.93 
1937 ················································ 262,600.85 
1938 ...... ........................................ 506,468.02 
1939 ......... ................................... 891,398.39 
1940 ········································ 719,148.82 
1941 ..................................... 235,670.22 

------
Totals for Period 1934-1941 $3,988, 706.00 

-----
Grand Total ................................ $6,646,673. 71 

Net Principal Disbursements for Period 1934-1941 
Net Income Receipts for Period 1934-1941 

·Balance of Trust Funds on December 31, 

Receipts 
Income 

of Trust 

$319,669.60 
114,810.82 

93,977.86 
83,709.76 
75,280.42 
74,746.76 
64,846.45 
58,014.55 
52,692.30 

--
$618,078.92 
-
$937 '7 48.52 

(a) Data furnished by Chancery Trust Fund Clerk. 

Annual Total Principal 
of Trust of Trust 

$2,977 ,637 .31 
469,698.54 $467,906.45 
722,714.91 676,080.95 
473,504.69 455,304.38 
337,881.27 366,641.15 
581,214.78 568,832.80 
956,244.84 426,053.62 
777,163.37 1, 131,939.46 
288,362.52 394,118.87 

$4,606, 784.92 $4,486,927.58 
-----
$7 ,584,422.23 $4,486,927 .58 

$498,221.58 
94,690.13 

2,574,105.86 

~ 
Disbursements Cumulative 

~ 

't3 
Income Annual Total Balance c 

"'l 
of Trust of Trust of Trust ....... 

~ 

~ 

Q 
$90,772.57 $558,679.02 $2,888,656.83 c 

79, 751.92 755,832.87 2,855,538.87 ~ 
·~ 

66,885.51 522,189.89 2,806,853.67 ....... 
""'· 53,931.51 420,572.66 2,724,162.28 ....... 
~ 

78,245.03 647,077.83 2,658,299.23 ....... 

52,985.43 479,039.05 3,135,505.02 ~· 
~ 

58,395.36 1,190,384.72 2, 722,283.67 ~ 
42,421.46 436,540.33 2,574,105.86 

Q 
c 

$523,388. 79 $5,010,316.37 ~ 
"'l ....... 
:,;, 

$523 ,388. 79 $5,010,316.37 $2,574,105.86 

i-' 
0 
:.0 
:.0 
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'!'ABLE X 

FEES AND COS'.l'S OF COURT OF CHANCERY* 

(Prior to July 1, 1937, and thereafter) 

Filing Changes Under 
Fees and Enroll- Taxing Copies of New System 

Type of Case Misc. Costs ment Costs Pleadings Total (R.S.22 :2-14) 
-----·---~-------·--

Foreclosure $17.85 $5.22 $0.40 $0.90 $24.37 $25.00 
Divorce 16.75 2.65 1.50 2.20 23.10 25.00 
Tax Fm·eclosures 18.10 4.90 1.50 1.90 26.40 25.00 
Relief 16.19 7.52 1.50 1.60 26.81 25.00 
Receivership 23.75 8.75 1.50 2.40 36.40 35.00 
Injunction 15.06 8.00 1.50 1.90 26.46 25.00 
Maintenance 16.75 2.60 1.50 2.20 23.05 25.00 
Set Aside Conveyance 15.15 5.55 1.50 1.50 23.70 25.00 
Partition 25.41 7.70 1.50 1.00 36.61 35.00 
Lunacy 15.63 3.40 1.50 1.00 21.53 25.00 
Quiet Title 15.14 4.30 1.50 LOO 21.94 25.00 
Tax Receivership ·No Charge ---~----· 

Miscellaneous 16.00 4.00 1.50 1.50 23.00 25.00 

----------

*All figures are approximate based upon average cases, calculated on a basis 
1,000 cases of each class on fees paid to the clerk for the use of the State. 

NOTES: The charges for filing fees and miscellaneous costs in some 
instances may run from 10 to 30 cents less for some cases and in many 
instances will run to fiO cents to one dollar more. 

The enrollment costs in each case are practically a minimum. The 
average case in the court will run from 55 to 60 folios which at a charge 
of 7 cents a folio, will cost the solicitors from $3.85 to $4.20. In very few 
cases will the enrollment shown go down more than 25 cents to 35 cents 
but in many cases it will go from $1.00 to $4.00 higher, with wide savings 
in special cases to $40.00 or $50.00. 

'!'axing costs are made on application. In some instances, no requests 
are made and therefore there are no charges. It is presumed that the 
charge is as stated. 

Charges for certified copies of bills, petitions, orders, final decrees and 
other pleadings are approximate. In many instances, first copies of 
orders and decrees are furnished free, where the solicitor furnishes the 
clerk ·with the copy. In other cases a charge is made of 2;) cents to 50 
cents for certification. ln many cases, eopies of pleadings are not a neces­
sity; in others the charges run considerably higher than shown. The 
flgures in this column represent average charges for cases investigated. 

'l'ABLE XI 

CLERK IN CHANCERY 

Breakdown of Filing Fees and Miscellaneous Costs 

(Prior to July 1, 1937) 

Petition Final Postage 

of 

Type of Case or Bill Decree and Misc. Total 
--------------

Foreclosure $5.00 $12.50 $0.35 $17 .85 
Divorce 5.00 11.40 .35 16.75 
Tax Foreclosure 5.00 12.50 .60 18.10 
Relief 5.00 9.75 1.44 16.19 
Receivership 10.00 12.50 1.25 23.75 
Injunction 5.00 9.75 .31 15.06 
Maintenance 5.00 11.40 .35 16.75 
Set Aside Conveyance 5.00 9.75 .40 15.15 
Partition 10.00 14.50 .91 25.41 
Lunacy 5.00 10.25 .38 15.63 
Quiet Title 5.00 9.75 .:rn 15.14 
Tax Receivership No Charge No Charge No Charge 
Miscellaneous 5.00 10.00 1.00 16.00 



TABLE Xll 

NEW JERSEY COURT OF CHANCERY 

Income, Expenditures and Deficits Per Case* 

1931-1941 

--

Average Net 
No. of Cases Total 1\let Average Net Total Net Expenditures Total Net Average Net 

Year Started Income I 11 come Per Case Expenditures Per Case Deficit Deficit Per Case 

1931 23,856 $318,716 $13.35 $490,905 $20.57 $172, 188 $7.22 

1932 26,635 359,212 13.48 488.902 18.78 129.690 5.80 

1933 26,029 355,133 13.64 442.821 17.01 87,687 3.87 

1934 24,829 362.091 14.58 467,504 18.82 105,418 4.24 

1935 23,836 325,549 13.65 435,521 18.27 109,971 4.62 

1936 ................ 21,647 307,322 14.19 436,051 20.14 128,728 5.95 

1937 19,921 585,967 29.41 482,080 24.19 103,886 (b) 5.22(b) 

1938 16,459 391,543 23.78 482,338 29.30 90,794 5.52 

1939 15,631 370,147 23.68 484.573 81.00 114,425 7.32 

1940 14,571 349,420 (a) 23.98 498.251 34.19 148,831 10.21 

1941 13,872 486.580 (c) 35.07 

* Income, expenditures and deficits according to fiscal years; number of cases according to calendar years; Advisory Masters' fees, and enrollment 
fees not included. 

(a) Does not include $132,383 of surplus of Advisory Masters' fees turned oYer by Chancellor to State Fund. 
(b) Profit. 
(c) Original budget appropriation. 
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TABLE XIII 

NEW JERSEY COURT OF CHANCERY 

References to Vice-Chancellors (a) 

1940-1941 

1940 1941 

Vice Total Total Total Total Total 
Chancellor References Disposed References Disposed Pending 

A 47 38(b) 41 35 9 

B 62 48(d) 64 48(d) 25 
c 62 .... (e) 71 .... (e) .... (e) 
D 81 81 79 74 5 (fa) 
.15 57 57 45 36 9 
F 86 70 59 89 8 
G(g) 81 81 21(b) 
H(i) 
I 81 67 72 79 15 
J 80 .... (e) 72 .... (e) .... (e) 

Totals 556 361 584 442 92 
Average No. 69.5 60.1 64.8 63.1 13.1 

(a) Information supplied by Vice-Chancellors-Include Prerogative Court matters 
in several instances. 

(b) Final hearings. 
(c) Awaiting final hearing-April 25, 1942. 
( d) Approximation-Of a total of 191 cases referred in 1939, 1940 and 1941, 145 

were disposed. 
(e) Information not supplied. 
(f) Number of 1941 cases tried but awaiting decision. 
(g) Appointed in 1941. 
(h) Final hearings held in many of these. 
(i) Appointed in 1942. 
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CHAPTER III 

NEW JERSEY SUPREME COURT 

I. GENERAL BACKGROUND 

Structure and Organization 

The Supreme Court is composed of a Chief Justice and eight 
Associate Justices appointed by the Governor with the advice and 
consent of the Senate for terms of seven years. Their salaries, 
which are fixed by statute are $19,000 for the Chief Justice, and 
$18,000 for each of the Associate Justices. 

The court may be held by the Chief Justice or any of the 
Associate Justices, and, in some instances, jurisdiction over cer­
tain matters is vested in the Chief Justice and the various Asso­
ciate Justices in their official capacities as such and not as repre­
sentatives of the court. In the exercise of its original jurisdiction 
the court usually sits in circuits in the various counties, there be­
ing one circuit for each county. By statute, the court is require{1 
to divide the State into nine judicial districts each consisting of 
one or more counties, and the Chief Justice or one of the Associate 
Justices is assigned to each of these districts and presides over the 
circuit or circuits comprising the specific judicial district. 

Cases at the circuits have for many years been tried before a 
judge of the Circuit Court or a judge of the Court of Commou 
Pleas sitting in the Supreme Court by reference of the justice 
presiding over the circuit. 

The Chief Justice and the Associate Justices are ex-officio 
judges of the Courts of Common Pleas, the Orphans' Courts, the 
Courts of Oyer and Terminer, the Courts of Quarter S'essions, 
and the Circuit Courts of the various counties. 

In the exercise of its appellate jurisdiction the court sits e 11 

ba1nc at Trenton usually in three parts, that is, it divides itself 
into three sections of three justices each, all of which sit con­
currently for the expedition of the transaction of business.1 Three 
stated terms of the Supreme Court are required to be held an­
nually. None of these terms extends beyond three or four days 
after the opening of the term. Motion days are set each year by 
each justice-usually Saturdays of each month excepting during 
July and August. The places for the hearing of motions are 
designated in the various counties. 

The Clerk of the Supreme Court is appointed by the Governor 
with the advice and consent of the Senate. His salary of $6,000 
is fixed by statute. The clerk's office is maintained in Trenton. 

1 Supreme Court Rule No. 150. 
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Jurisdiction 

The Supreme Court is a court of State-wide jurisdiction. Its 
processes issue to any county in the State and its judgments are 
liens upon lands in any part of the State. It has original juris­
diction in all real, personal and mixed actions at the common law 
as well as in criminal cases. It has appellate jurisdiction in cases 
of the inferior courts of civil and criminal jurisdiction, that is, 
the Circuit Courts, the Courts of Common Pleas, the Courts of 
Oyer and Terminer, the Courts of Quarter Sessions, the Courts of 
Special Sessions, and the Distrid Courts. rrhe Supreme Court also 
has extraordinary jurisdiction exercised through the prerogative 
writs including the writs of certiorari, mandamus, and quo war­
ranto through which it regulates and supervises the proceedings 
of inferior tribunals and others and superintends civil corpora­
tions. rrhe ·writ of habeas corpus may issue out of this court. It 
also has other important statutory jurisdiction, both original and 
appellate, in various matters. Errors in this court are reviewable 
in civil cases by appeal to the Court of Errors and Appeals, and 
in criminal cases by writ of error from the Court of Errors and 
Appeals. 

The Court has pmver to make general rules for the Supreme 
Court, the Circuit Courts, and the Courts of Common Pleas, and 
also to regulate the pleading and practice in such courts. 

The members of the Supreme Court also sit on the Court of 
Errors and Appeals. 

II. BUSINESS 01'' THE SUPREME COURT 

The volume of business of the Supreme Court in 1941 has 
declined to about 45% of what it was in 1932. Table I shows the 
cases appealed from the lower courts. There has been a progressive 
decrease in appeals from 1931, when there were 423, to 1941, when 
there were 236. For the first four months of 1942, 67 appeals 
were filed. 

Table II shmvs a breakdown of appeals from lower courts ac­
cording to the court from which appealed for the year 1941. 0£ 
the 235 cases filed, 108 were appealed from the District Courts, 
39 from the Common Pleas Courts, 20 from the Court of Quarter 
Sessions, and 15 from the Circuit Courts. Twenty-two cases were 
appealed from the Workmen's Compensation Bureau. 

Table III indicates the proceedings in certiorari, mandamus, 
disbarment, quo warranto, etc., filed in the Supreme Court for 
the years 1931 to 1942. There has been a relative evenness in the 
distribution of these matters over the period of three years al­
though 1941 showed a decrease of 55 over 1940. There were 332 
proceedings filed in 1940 and 277 in 1941. For the first four 
months of 1942, 62 matters were filed. 

Table IV shows the number of cases at law filed during the 
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years l!J:J~ to 1942. ft is to be noted that these eases are rarely 
trit·d by the Suprerne Court .Jm;tiees; the:"T are usually tried by 
the Circuit Court jndges. He-re, too, is evidence of a trem0ndous 
deeline of business. In 1932, 12.013 {'.aRes \Vere filed whereal:' in 
1941, 4,653 were filed. }'or the first three and half months of 
1!142. 1,3()5 eases were filed. rrab1e V is a reeapitnlation of the 
material found in 1'ab!es I, III, and. IV. It shows Yery conclusively 
the (1mvmvard trend from l 932, when the total litigation of all 
types consisted of 12,800 cases, to 1941 when it vrns 5~16() eases. 
In J 942, up to April 14 thereof, a total of 1,494 matters of all 
t~·pes ·were filed. 

Inasmuch as the cases at Jaw filed iu the Supreme Conrt are 
tried b~· the Cireuit Court judges a grouping of eases started both 
in the Circuit Courts and in the Supreme Court is desirable for 
informatio11al purposes. rrhis is sho'ivn in Table VI 'ivhi1·h a1:;.o 
indicates the number of Common P1eas eases listed for tria1 at the 
fall term. A word of eantion is necessary in anal:·zing the statis­
tics. The figures were taken from Lists of Causes h:' the .] ndicial 
Council for the years 1900 to 1939, inclusiYe. There is the possi­
bility that, in some of the connties, cases are Jisted in the printt·d 
books term after term a]thongh they might ha ye been di:-nriissPLl 
or abamloned ,,·ithont the clerk being iufonne(l a bout it. Conse­
quently, there ma>T be a µTeat t1eal of (1nplica.tion. \Yhether this 
situation is true of a 11 of the t'.onnties can be ast•ertaiw'tl on1.'· after 
obsen-<ltion of their practi<·es. rt,nking the fignres on their fac-e 
value, hO'iveYe1·, it win be seen that the total numbe1· of CirC'nit 
ancl ~npreme Conrt eases listed for trial at the fol! term have 
decreased from 13,686 in ] !13] to 5,879 in ] 93~J. rnie number of 
cases listed for trial in the Courts of Common Pleas Jrns a lsu 
dec·reased from 3,514 in 1~)31 to 1,932 in 193~l. In other words. 
there 'iYere less than half tlw nnmher of Supreme, Cfreuit and 
Common Pleas cases liste11 fo1· trial in 19:39 than thrre "\Wre in 
19:31, the figures being 7,8] 1 atH1 17,200, 1·espectiq,Jy. The data 
for the yea rs 1940 and 194 l apparentl:· were not compi.1rd hy thP 
,Jrn1icia! Conncil. There are no published reports fo1· those yeH•'s 
ayai1ah1e, and no data has been forthcoming althoug·l1 c1u1~, n­
qnestec1 from the chairman of the .Jnclicial CowH·il. (~nestiomrnirf>s 
wel'e sent to each of the eonnty· elc>l'lrn request.ing inforrnati011, and. 
at the writing of th~s report, insuffieient response~; 1uH1 been mnrte 
to warrant any intellig·ent compilation. Howewr, some index as 
to the continuance of the dowrnrnrcl trern1 i:s eYi<km'.ed b:' the 
number of cases listed for trjal in Essex Coun1y in EM-1. 1n th:it 
:·ear there were 6:-33 Circnit Court eases aml (147 Supreme Court 
tnses listed for trial, a total of 1,280. Sirn.·e Essex County nsua]ly 
g-ets about one-fourth of the business of the entirr State. a ro11f!b 
(·aknlation would 1ndi('ate there were slightly more than 5,000 
C'in·uit and Supreme Court easef.\ listed for trial during 1941. 

Tah~e YU is a compilation of data taken from tlw ~tati$\i.l('~ 
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cn11tai11ed m the Judicial Council reports for 1932 to 1939. It 
shrn11.rs the disposition of Supreme Court cases at law for selected 
years within that period. It is interesting to note that there has 
been a slight decrease in the total number of cases disposed of 
dnriug 1939 from those in 1932, the numbers being 2,318 and 
2,861. respectively. The table also indicates the method of dis­
position of the cases. rrhe number of actually litigated cases tried 
is about from one-fourth to one-half of the total number disposed 
of. For example: in 1939, 670 cases were actually tried out of 
a total of 2,318 disposed. A large proportion of cases is discon­
tinued by the parties as well as marked off the term, in 1939 the 
m1rnber being 1,:38;). This is about 60% of the total number dis­
posed of. 

There is reason to believe that the present delay in the dis­
position of Supreme Court cases at law (delay in Essex County 
being over tlvo years in tort cases) will be reduced because of the 
deerease in the number of new cases filed. 

·with the understanding that any comparison of judicial activi-­
ties between one State and another is fraught with dangers, an 
attempt, hoVi'CWr, is made in Table VIII to compare the appellate 
\rnrk of the Supreme Court of New Jersey ,,·ith that of the four 
Appellate Divisions of the Supreme Court of New York State. 
In 1938. tliere were 3,761 appeals decided in New York, wherPas 
in X ew tT ersey 455 ·were decided. In 1940, the fig·1ues for New 
York 1vere 3,fi65 and for New .Jersey 253. Inasmuch as there "\Vere 
:28 justices sitting in the four Appe11ate Divisions in New York 
arn1 onl>r nine in New .Jersey, a breakdown was then attempted to 
ascertain the average number of appea1s handled by each justice. 
It -vrns found that in 1938 each justice in the Appe11ate Divisions 
of Xe"- York disposed of an average of 134.3 cases, whereas each 
X e\V .Jersey Supreme Court justice disposed of 50.5. In 1940, 
each Xew York justice handled 130.8 appeals while each New 
.Terse>· jnstite handled 28.3. Pigures for 1941 in New York were 
not arni.1ab1e at the time of the ·writing of this report. However~ 

it was ascertained that each justice of the New Jersey Supreme 
Court cl nring that year handled an ayerage of 26.2 appeals.1 There 
is n trend (10\vnwanl in the number of appeals handled by eaeh 
ju.stice in Ne1v .J ersr>r because of the decline in the total number 
of appeals. 

The greater volume of work hanclled per Ne1v York justice in 
otl1er proceedings of an appellate nature is also noticeable. J?or 
::\ ew .J e1~sev. the matters listed under "other proceedings" include 
c0rtiorari. ·mandamns, disbarment and quo warranto, etc., but not 
motions heard in the various counties. Por New York, this cate-

: Reference should be made to the section of this report dealing with the Court of 
En-··:·~ and Appeals. and t•spedally to Tables IV and VI therein where the work of the 
Supr<"m'-' Court Justice's on the Court nf Error,; and _-\ppeals is outlined. Table IV shewed 
tha•. the number of opinions deliver·ed by eaeh Supreme Cou1t Justice an':-agecl ~.2, 10, 
a:ul. 10.7 for 19:>~1, 19-10 and 1941, re,pecti\ely. 
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gory includes motions of an appellate nature and disciplinary pro­
ceeding·s. In New York there was a total of 4,649, 4,647, and 4,528 
matters handled during the years 1938, 1939 and 1940, respectively. 
In Xew ~Jersey, the number of proceedings were 458, 348, 332 and 
277 for the respective years 1938, 1939, 1940 and 1941. Dividing 
these numbers by the number of justices, it was found that each 
~ew York justice handled about four times more matters than the 
l\e,,· .Jersey justices. In 1940, each justice of the Appellate Divi­
sion in Xew York disposed of 161.7 proceedings other than ap­
peals, \Vhile each New .Jersey justice of the Supreme Conrt dis­
posed of 36.8. In 1941, each New Jersey justice handled 30.7 
proceedings. 

Tables IX and X deal with the opinions of the New Jersey 
Supreme Court. In 'rable IX is listed the number of opinions filed 
for the years 1931 to 1941. Over one-third are written by lower 
eourt justices arnl filed in the Supreme Court. The number of 
opinions 1Hitte11 has remained fairJy constant from 1931, when it 
was 557, to 1941, when it was 598. 'rhere is an overlapping in the 
issua11ee of these opinions which accounts for cliscrepancies in 
Table X. In that table an attempt is made to break down the 
opiniollS filed in tlie Snpreme Court Clerk's office for 1941. Of 
the 408 opinions actually filed, 133 were memorandum opinions, 
almost all of which were written by lower court justices. and 58 
were per curiam opinions which were generally brief and con­
sisted of an affirmation of the Jo,ver court's ruling. 'rhe distribu­
tion of opinions among the justices is fairly even. 

III. PINANCIAL ASPECTS 

The expenditures for the administration of the Supreme Court 
remained fairly constant over the period from 1931 to 1941, 
whereas the receipts declined in 1941 to about one-third of what 
they were in 1931. 'l1ables XI, XII and XIII deal with the 
expenditures and receipts of the court, the last one being a re­
capitulation of the first two. Table XI shows that the expenditures 
of the c1erk's office have remained about the same level for the 
ten-year period 19:31-1941. In 1941, there was a total of $58,264 
expe]l(led in the clerk's office, whereas in 1931, $58,709 was spent. 
The number of personnel increased in 1932 to 26 from 23 in 1931. 
Since 1932, it has remained at 26. 

Table XII shows the expenditures of the Supreme Court. Here, 
too, the expendituees have remained about the same although there 
has been a slight increase in personnel. In 1931, the sum of 
$424.-10:2 was expended for a personnel of 33, whereas in 1941, 
$-1-26,606 was spent for a total of 40. It is to be noted that among 
the expenditures for salaries are included those for the Circuit 
Court judges and the Board of Bar Examiners. This is a proper 
inclusion because the persomwl constituting- these groups handle 
Supreme Court business. 
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Table XIII indicates very dearly the trend in expenditures, 
reeeipts, personnel and litigation for the years 1931 to 1941. 
There is not included in this table as receipts the sum which is 
turned into the State :F'nnd by the County Clerks from Circuit 
Court revenues and labeled as "judicial fees" in the State Comp­
troller's reports. Hmvever, they are included in Table XIV. In 
1941, this source amounted to about $15,000, a decline from 
$38,950 in 1932. It should be noted in rrable XIII that the receipt-; 
listed are comprised of those from searehes, litigation and copic·s, 
and bm· examination fees. rrhe first and third eornprise about one­
fourth of ti1e total. In 1931, the sum of $227,078 ·was taken in as 
receipts which steadily declined to $91,094 in 1941. rrhe court 
has been running at a deficit of expenditures over reteipts for 
many years. During the ten-year period, 1931 to 1941, t11e defic·it 
increased from $256,033 to $393,777. The decline in revenue is, of 
coiu·se, a reflection in the decrease in the volume of business, awl 
naturally, the rise in the deficit is a eonsequence of the decrease 
in receipts arnl slight increase in expenditures. In tncing to arrive 
at a breakdovvn of income expenditures and deficits per case, it was 
deemed a<.hisable to include as income the moneys turned over 
to the State from Cin·nit Court fees inasmuch as, theoretically, 
this is done to compensate the State jn part for salaries paid to 
the Cfrcuit Court judges. T t should be observed, of course, that 
the figures are oi1ly rough ones since the Supreme Court judges 
perform service on the Court of Errors and Appeals and the Cir­
('l1it Court judges tr~' Supreme Court issues as ·well as Cinnit 
Court cases. This overlapping of duties a]l(1 yariecl ·wa~-s of bmlg­
eting make these calcnJati0tl8 susceptible of criticism. \Yit 11 these 
qualifications in mind, a breakdown is made in Table XIV. It 
shows that the average net expenditures per case rosr from $31 .66 
in 19:32 to $93.86 in 1941; the ayerage net income per case re­
mained about the same during· this ten-year perio<1. lieing $20.22 
in 193] arnl $20.57 in 1941; arnl the average net deficit pt>r cac.;e 
imreased from $17.44 in 1931 to $73.32 in 1941. ~o attrmpt is 
rnac1e here to <lisc11ss the problems engendered by th1s data. 

IY. ..: \ D }llXIS'rRATIOX 

:J.Iueh critic·ism can be made concerning the adrninistrntion of 
the business of the Supreme Court. Tht>re is little or no snper­
Yision by the Supreme Court justices over the activities of the 
various circuits. The duties of the SnprPme Court justices in the 
circnits seem to be confined to the charging of the grand jury 
and the hearing of motions ,;;nbseqnent to judgment. To all intents 
and purposes, the Circnit Court jndg·es prrforrn al1 of the \\f1rk 

essential in the trial of 8uprc·mr Court issues. eve11 hearing mo­
t ions addressed to the plea.dings. Generally, the Supreme Court 
justices are oeenpie<l prjnc·ipally with their appellate ·work (1n the 
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Supreme Court and on the Court of Errors and Appeals. Com­
ment has already been made (see section of report on Court of 
Errors and Appeals) concerning the undesirability of having the 
same justices sit on two separate levels of appellate courts. At 
Trenton no records are compiled by the clerk concerning the ac­
tivities of the court. It was only by dint of old-fashioned digging 
that the material herein presented was assembled. It would be 
belaboring the point to emphasize the fact that intelligent super­
vision and control of any organization, be it judicial or executive, 
inust be predicated on a k1101vledge of the work of the organiza­
tion. Any knowl.edge as to the activities of the organization can 
be readily compiled by setting up a simple reporting system. 

Delegation by the Supreme Court justices of their judicial 
duties in the trying of cases at law to the Circuit Court judges, 
along with a division of duties between the Clerk of the Supreme 
Court at Trenton and the County Clerks, give rise to poor organi­
zation and control of business without a similar delegation of re­
sponsibility for reporting the business. For example, cases may be 
clismissed or discontinued, notice thereof being filed in Trenton. 
The only way the County Clerks are apprised of these facts is 
by making inquiry of the Supreme Court Clerk at Trenton since 
the latter cloes not formally notify them. The County Clerks of 
H nelson and Essex have established the commendable device of 
leaving several hundred printed self-addressed post cards at the 
Trenton office. When an order of discontinuance is filed at Tren­
ton. a clerk there fills out one of the cards which is in turn mailed 
back to the County Clerk. The 1atter then makes a proper nota­
tion on his I1ist of Causes and docs not include the discontinued 
C"a;-;e in the subsequent list. Apparently any relief which an over­
burdened circuit gets is dependent upon the yociferousness of 
<·omplaint by the Circuit Court judges-no work records being 
<·om piled. 

Confusion and delay resu1t because each of the three terms of 
the Supreme Court is held a mere two weeks before each of the 
respective three terms of the Court of Errors and Appeals meets. 
Consequently, a case argued at the October term of the Supreme 
Court is not decided in time for presentation at the October and 
sometinws even the February term of the Court of Errors and 
Appeals. 

V. FINDINGS AND CONCLUSIONS 

On the basis of the foregoing survey of the Supreme Court, the 
fol lowing findings and conclusions may be made: 

1. The volume of business of the Supreme Court, both cases 
at Jaw and appellate work, has declined more than 50% 
over the ten-year period of 1931 to 1941. 

') The system of having three terms prevents the more 
rapid disposition of cases on appeal. 
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3. Xo reporting- system exists at the clerk's offiee to ap­
prise both the Chief Justice, the Legislature, and the 
public, as to the administration of the court. 

4. rrl1e expenditures of the court haYe remained the sanw 
over the ten-year period of 1931 to 1941, ·whereas the 
revenues have declined, thereby resulting in an increase 
of the deficit of expenditures over reyenues. 

5. Cases at law are not tried by the Supreme Court jus­
tices but by Circuit Court judges. 

6. Inadequate supenisiou of the activities of the lo"·pr 
courts by the Supreme Court justices exists. 

7. There is a division of administrative responsibility jn­

herent in the organization of the Supreme Court. 

8. The appellate duties of the Supreme Court justices ill 
both the Supreme Court and the Court of Errors and 
Appeals makes for a complicated structure and the pos­
sibility of making the Supreme Court the tribunal of 
last resort. This is due to the possibility of the Supreme 
Court justices excluding themselves in the Court of Er­
rors and Appeals because of participation in a case 
at the lower level. 
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TABLE I 

SUPREME COUR'l' OF NEW 

JERSEY 

Cases Appealed from LO"wer 
Courts* 

1931-1942 

No. of 

Year Appeal11 

1931 423 

1932 465 

1933 444 

1934 403 

1935 328 

1936 326 

1937 244 

1938 466 

1939 327 

1940 253 

1941 236 

1942 (April 14th) 67 

• Including certiorari from lower 
eourts. 

'rABLE III 

SUPREME COURT OF NEW 

JERSEY 

Proceedings in Certiorari, 
~fandamus, Disbarment, 

Quo 'Varranto, Etc. 

1931-1942 

Year Numbfr 

1931 335 

1932 322 

1933 367 

1934 389 

1935 313 

1936 305 
1937 304 
1938 458 
1939 348 
1940 332 
1941 277 

1942 (April 14th) 62 

TABLE II 

SUPREME COURT OF NEW JERSl':.Y 

Number of Appeals :E'iled 

According to Courts 

HHl 

Name of Lower Court 
.\'().of 

c"~f:ll 

District Courts 108 
Common Pleas Courts 39 
Circuit Courts 15 
Juvenile & Domestic Relations Courts 
Recorder's Courts 16 
Quarter Sessions Courts 20 
Justices' Courts 2 
Prerogative Court 2 
Oyer and Terminer Courts 6 
Workmen's Compensation Bureau.. 22 

Total 

TABI.1E IV 

SUPREME COURT OF NEW 

JERSEY 

Year 

1932 

1933 

1934 

1935 

1936 

1937 

1938 

1939 

1940 

1941 

1942 

Cases at Law :E'iled 

1932-1942 

······················· 

·································· 

···················· 

(April 14th) 

;Yo. of 

Ca us 

12,013 

9,754 

7,2'i0 

7,634 

6,215 

6,441 

4,0i3 

5,421 

4.347 

4,653 

1,365 
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Cases at Law, Appeals and Other Proceedings .Piled. (a) 

1932-1942 
-----------

Crtses 1'ariow; 
At [,ate' Appeals Proceeding.~ 

12.01:3 465 322 
9,75.! 444 367 
7.270 403 389 
7,634 328 313 
6,215 326 305 
6,441 244 304 
4,073 455 458 
5,421 327 348 
4,347 253 332 
4,653 236 277 
l,3t_l5 Gi 62 

Tntals 

12,SO<J 
10,565 

8,062 
8,275 
6,846 
6.989 
4.981) 
6,096 
4,932 
fi,166 

1.4'.H 

-------------~-----

* To Ap1·il Hth. 
1 ,\ i So <1 r,:e: Case DoC'kcts. 

'L\11LE \"I 

.:\l'_\fBER OF StTl:E_\lE CIRCUIT, CW(;l'lT _\:\D CO.'.IDlOX I'LL\.,..; 

CASES LISTED FOR TRIAL 

Fa!l Term, Seleckd Year,;, HlOfl 1 !l:l9 (a) 
------------------- - ---··-~·---------~----------- -

Supreme Total Circuit Common Grand 
1' f!-IJ,r Circuits Circuit and Supreme Pleas Totals 

-----------

1!JOO(b) 553 626 1,179 172 1,351 

J!HOle) 735 832 1,567 107 1,674 

1920 1,747 1,520 3,267 422 3,689 

HJ30 7,669 4,518 12, 187 2,408 14,595 

1931 8,749 4,937 13,686 3,514 17,200 

1932 8,926 4,822 13,748 ::l.505 17,25:{ 

l'.~33* 10,294 2,212 12,506 3.689 16, 195 

Hl:34 5,894 1,482 7,:376 2,837 10,213 

l'J35 4,930 1,092 6,022 2,015 8,037 

19:~1) 4,440 1,077 5.517 1,752 7,269 

1937 4,495 1,310 5,805 1.959 7,764 

l\J38(d) 3,806 93G 4.742 1,96~ 6,711 
J'l39 ( e) 5,089 7~1) 5.870 1.932 7.811 

----------------~------ --- - ---- -----

* Suo1·eme and Circuit Court issues grouped together in Middle>'ex. County for 1933 
only, and -in Essex County from 1933 to 1939, inclusin•. 

i a 1 Source: New Jersey Judicial Coundl Report,.;. 

( b) Cumberland, Hunterdon, Middlesex, Sussex and Warren Counties not listed. 

'- ,~ \ Cumberland and Hunterdon Counties not listed. 

\d) Atiantic, Middlesex and Monmouth Counties not list1,d_ 

Middlesex Count}' not listed. 
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rrABL,E VII 

SUPREME COCR'l' CIRCUIT CASES LISTED FOR TRIAL AND DISPOSED (a) 

Selected Years, 1932-1939 (b) 

Yen,r 4 9* 10 11 

1,066 185 158 39 128 847 395 303 2.861 3,926 

979 122 107 53 521 596 257 2,416 10,294 

19::i8(c) 

1939 

631 

678 

63 

51 

75 

83 

43 

22 

29 

24 

16 

11 

13 

75 992 322 295 2,198 3,806 

84 992 393 392 2,318 5,089 

* In most counties time is divided between Supreme and Circuit Court issues. 

(a) Source: Judicial Council Reports. 

(b) From fall term of prior year to August 1st of stated year. 

(c) Atlantic, Middlesex anrl Monmouth Counties not listed. 

TABLE VIII 

COMPARISON OF INTERMEDIATE APPELLATE COURTS, 1938-1941 (a) 

NEW YORK -Appellate Divisions of Supreme Court-28 justices (b) 
NEW JERSEY-Supreme Court - 9 justiees 

No. of Othu 
No. of Appeals Other I'ro- Proceedings 

Appeal.~ !'er Justice ceedings ( c) Per .Justice 
Year N. Y. N.J. N. Y. N.J. N. Y. N.J. N.Y. N.J. 
--------------- - - ----------~---

1938 :i,761 4i55 134.3 50.5 4,649 458 166.0 50.8 

1939 3,664 327 130.8 g6.3 4,647 348 165.9 38.G 

1940 3,665 2!)3 rno.8 28.3 4,528 332 161. 7 36.8 

1941 236 26.2 277 30.7 

(a) Data for New York from New York Judicial Council Reports; data for New 
Jersey from dockets. 

(b) This is the total number for the four departments of the State and include four 
temporarily assigned justices ( 1937) . 

(c) For New Jersey this includes proceedings in certiorari, mandamus, disbarment, quo 
warranto, etc., but not motions heard in the various counties. For New York this in­
cludes motions of an appellate nature and disciplinary proceedings. 
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TABLE IX 

S"C"PREME COUR'l1 OPINIONS 

1942 (April 15th) 

'fABLE X 

BREAKDOWN OF 0.PINIONS FILED I.N" NEW JERSEY 

SuPRE11E CouR'l' CLERK'S 0FFicJ<:-HHl 

Justit.:e 

Memorandum (a) 

Per Curiam ( b) 

A 

B 

c 
D 

E 

F 

G 

H 

I 

J 

K(c) 

L(c) 

M(c) 

N(c) 

(a) Almost all written by lower court judges. 
(b) Affirmation of lower court ruling-gent-rally brid. 
( c) Circuit Court judges. 

1\o. of 
Opini.ons 

557 

543 

581 

509 

511 

468 

444 

482 

425 

441 

598 

129 

:so. of 
Opini{l11S 

125 

58 

22 

28 

27 

26 

21 

31 

33 

13 

14 

2 

4 

408 



TABLE XI 

CLERK OF SUPREME COURT OF NEW JERSEY 

Expenditures 1931-194F 
. ------- - --------- -----------

ITEM 1931 1932 1933 1934 1935 1936 1937 1938 1939 1940 1941 

SALARIES: ~ 
Clerk of Court $6,000.00 $6,000.00 $6,000.00 $6,000.00 $6,000.00 $6,000.00 $6,000.00 $6,000.00 $6,000.00 $6,000.00 $6,000.00~ 

Chief Clerk 5,500.00 5,500.00 5,500.00 5,500.00 5,499.84 5,500.00 5,499.84 5,500.00 5,500.00 5,500.00 fi,500.00 S: 
Assistants 38,685.00 39,191.82 39,955.00 39,595.00 39,319.92 39,320.00 39,319.92 45,080.00 44,450.00 42,410.00 42, 782.06 .,.;... 

----- ----- ----- ----- ----·~ ----- ~ 
Total salariC's $50,185.00 $50,691.82 $51,455.00 $51,095.00 $50,819.76 $50,820.00 $50,819.76 $56,580.00 $55,!l50.00 $53,!l 10.00 $54,282.06 ; 

MATERIALS AND SUPPLIES: ~ 
~ 

Stationery and Office Supplies. $4,4!l!l.80 $4,814.12 $2,064.95 $2,729.28 $2,316.80 $2,786.31 $3,096.08 $3,38!l.5!l $3,211.55 $3, 1 !l2.39 $2,848.54 ;:'"". .,.,_ 
Othet· Materials and Equipment.. 2,831.66 665.31 352.00 387.26 394.05 386.20 384.15 396.34 371.2!) 39!.Ull 324.16 ~ 

--------- ---- ---- ----- ---~--- ------ ---·---c;· 
Total Supplies $7 ,331.46 $5,479.43 $2,416.95 $3,116.54 $2,710.85 $3,172.51 $3,480.23 $3,785.94 $3,582.84 $3,592.30 $3,172.70 ;;:; 

~ 
IMPERSONAL SERVICES: Q 

Telephone and Telegraph $196.45 $299.26 $75.95 .............. Cl 
~ 

Miscellaneous 996.99 1,000.99 869.68 $896.75 $845.40 $866.20 $885.02 $812.94 $797.81 $799.07 $810.00 ~ 
Cl;i 

Total Impersonal Services $1,193.44 $1,300.25 $945.63 $896.75 $845.40 $866.20 $885.02 $812.94 $797.81 $799.07 $810.00 
------- ~------- ----

Grand Total Expended ........... $58,709.90 $57,471.50 $54,817.58 $55,108.29 $54,376.01 $54,858.71 $55,185.01 $61,178.88 $60,330.65 $58,301.37 $58,264.76 

Number of Personnel 23 26 26 26 26 26 26 26 26 26 26 

I-' 
*Fiscal Year from July 1 to June 30. ...... 
So1!1'<"C: Annual Budgctlll. 

I-' 
01 



l'l'EM 

SALARIES: 
Chief Justice 
Associate Justices (8) 
Circuit Court Judges (14) 
Assistants 
Board of Bar Examiners* 
S e c r e t a r i e s to Supreme Court 

Justices** 
Other Personal Services 

Total Salaries 

MATERIALS AND SUPPLIES: 
Stationery and Office Equipment 
Office Equipment Replacement 
Library Supplies 

Total Supplies 

IMPERSONAL SERVICES: 
Board of Bar Examiners' including 

Disbarment Proceedings 
Miscellaneous Expenses 

Total Impersonal Services 

19:H l!:J32 

$19,000.00 $19,000.00 
144,000.00 143,453.23 
220.526.91 224,000.00 

2,000.00 2,000.00 
17,150.00 17,150.00 

16,000.00 15,989.25 
332.96 

-- ~·-~ -----
$419,009.87 $421,592.48 

$500.00 $119.83 

$500.00 $119.83 

$624.00 $2,563.72 
4,268.68 352.78 

-----
$4,892.68 $2,916.50 

'l'ABLE XII 

RuPRKME Couwr Ol!' NEW .JKRSEY 

Expenditures 1931-1941 (a) 

19;:13 1 \134 1935 1936 1937 

-----~---- ----- ---------~----~----

$Hi, 701.45 $19,000.00 $19,000.00 $19,000.00 $19,000.00 
142,472.63 144,000.00 144,000.00 144,000.00 144,000.00 
211,352.72 223,250.17 218,844.32 210,458.74 224,000.00 

2,000.00 1,874.86 2,000.00 2,000.00 2,000.00 
17 ,150.00 17,150.00 17,000.00 16,941.66 17,150.00 

16.442.38 18,000.00 18,000.00 18,000.00 18,000.00 

-·--------- --- - ---~-

$406,119.18 $423,275.03 $418,844.32 $410,400.40 $424,150.00 

$362.99 $200.00 $392.82 184.68 $382.99 

--
$362.99 $200.00 $392.82 $184.68 $382.99 

$1,846.79 $3,428.61 $2,872.35 $3,121.75 $2,121.75 
550.65 

$2,397.44 $3,428.61 $2,872.35 $3,121. 75 $2,121.75 

1938 

$19,000.00 
143,372.72 
223,666.70 

2,000.0U 
17,150.00 

17,817.26 

------

$423,006.68 

$394.96 

$394.96 

$2,708.28 

$2,708.28 

1939 

$19,000.00 
144,000.00 
218,233.73 

2,000.00 
17,150.00 

18,000.00 

------- -~ --

$418,383.73 

$299.55 

506.25 

$805.80 

$2,326.34 

$2,326.34 

1940 

$19,000.00 
144,000.00 
224,000.00 

1,938.76 
17,150,00 

18,000.UU 

$424,088.76 

$264.09 

128.25 

$392.34 

$2,0G5.17 

$2,065.17 

1941 

,..... 
'·,.:..... 
i'-' 
~:i 

$19,000.00 ~ 
143,500.58 '"t:: 
224,000.00 c 

2,000.00 ::;_ 
17,100.00 S: 
17,944.52 .... 

Q 
~ 

$423,545.10 :;::: 
.:,, .,,..._ 

""· .,,..._ 
$313. 7\:.1 ~ 

201.14 ~ 
167.14 c:>. 

---·---~ 
$682.07 ~ 

Q 

~ 
$2,379.65 '""!; .,,..._ 

~ 

$2,379.GG 

Grand Total Expended $424,402.55 $424,628.81 $408,879.61 $426,903.64 $422,109.49 $413, 706.58 $426,654.74 $426,109.92 $421,515.87 $426,546.27 $426,606.82 

Number of Personnel 33 39 40 

* Salary of three members, secretary, assistant secretary and messenger. 
** H. S. 2 :4-13. 

(a) Source: Annual Budgets. Fiscal year July 1 to June 30. 

40 40 40 40 40 40 40 40 



TABLE XIII 

NEW JERSEY SUPREME COUR'l' AND SUPREME COURT CLERK'S OFFICE 

Budget Appropriations, Expenditures, Receipts, and Litigation (a) 

(Fiscal Year-July 1 to June 30) 
l!:i31-Hl41 

--- ------=--=-=====--:..~~--==--~:::-:--=--===--==-=..=-=.:.----- --- ---
ITEM 

BUDGET (Original Approp.) : 
Supreme Court 
Clerk of Supreme Court 

Total 

EXPENDITURES (Actual): 
Supreme Court 
Clerk of Supreme Court 

Total 

RECEIPTS:• 
Searches 
Litigation and Copies 
Bar Examination Fees 

Total 

DEFICIT 

PERSONNEL: 
Supreme Court . . . . . ..................... . 
Clerk of Supreme Court 

L lTIGATION : 
All Supreme Court Cases Filed 
Supreme Court Cases at Law LiRted 

for Trial 
Circuit and Supreme Court 

J_,aw Lif'ted for Trial 

1931 

$429,150.00 
58,817.00 

--------~ 

$487 ,967 .00 

$424,402.55 
58.709.90 

$483,112.45 

$14.499.53 
180,219.42 

32,360.00 
--------------

$227,078.95 

$256,033.50 

33 
23 

1932 

$436,650.00 
58.601.00 

------
$495,251.00 

$424,628.81 
57,471.50 

$482,100.31 

$12,245.64 
182,011.30 

25,600.00 
-·-------------· -
$219,856.94 

$262,243.37 

39 
26 

12,800 

8,749 

13,748 

1933 

$424,550.00 
56,632.00 

-----------

$481.182,00 

$408,879.61 
54.817.58 

$463,696.19 

$10,012.41 
17 4,882.62 

24,845.00 
------------

$20\J, 7 40.03 

$253,956.16 

40 
26 

10,565 

10,294 

12,506 

1934 1935 

$423,350.00 $427,550.00 
56,480.00 56,480.00 

-----
$479,830.00 $484,030.00 

$426,903.64 $422.109.49 
5S,108.29 54,376.01 

- ------- -----------

$482,011.93 $476,485.50 

$7,200.66 $8,576.90 
149. 023.89 130,:rn6.0l 

26,360.00 23,460.00 
----------
$182,584.55 $162,432.91 

$299,427.38 $314,052.59 

40 
26 

8,062 

6,894 

7,376 

40 
26 

8,275 

4,930 

6,022 

1936 

$42G,S50.00 
55,120.00 
----~-

$481,970.00 

$413, 706.58 
54,858.71 

----
$468,1)65.29 

$7,308.40 
108,629.55 

24,505.00 
-- -·-- -----
$140,442.95 

$328,122.34 

40 
26 

6,846 

4,440 

5,517 

1937 1938 

$428,050.00 $427 ,550.00 
55,370.00 55,870.00 

----- ----------
$483,420.00 $483,420.00 

$426, 654. 7 4 $426.109.92 
55.185.01 61,178.88 

------~- ---- ---·--------

$481,839.75 $487 ,288.80 

$6,589.39 $5,563.22 
99,499.03 93,916.79 
23,480.01 20,240.00 

- -----· ·---- -·------

$129,568.42 $119,720.01 

$352,271.33 $367 ,568. 79 

40 40 
26 26 

6,989 4,986 

4,496 3,806 

5,806 4,742 

(a) Soun:P-: Annual Budgets, Comptroller's Annual Report!'<, CaRf' Dockets, .Tudicial Council ReportR, and Clerk's 
• Figures from 1931 to 1938 from Clerk's Records; figurc-s from l!l39 to 1941 from Annual Budgets. 

Records. 

1939 

$426,450.00 
60,500.00 

-----~--

$486,950.00 

$421,515.87 
60,330.65 

--------

$481,846.52 

$4,851.10 
85,460.36 
20,565.00 

$110,876.46 

$370,970.06 

40 
26 

6,096 

5,089 

6,879 

1940 

$427 ,550.00 
60,550.00 

-------
$488,100.00 

$426,546.27 
58,301.37 

-·-------- --

$484,847 .64 

$4,153.73 
77,700.08 
16,035.00 

-------
$97,888.81 

$386,958.83 

40 
26 

4,932 

1941 

~ 
~ 

$428,150.00 ~ 
58,\ll0.00 ~ 

---------· ........ 
$487,060.00 c 

~ 

$426,606.82 c 
58,264.76 c 

--------;;::; 
$484,871.58 ~ 

""· ....... 
~ 

$4,220.92 ~-
73, 743.24 ~ 
13,130.00 ~ 

-$81.094.16 .; 

$393,777.42 ~ 
..... -40 c,, 

26 

5,166 

........ ...... 
I-' 
-1 



Year 

1932 

l ~) :i :: 

19:!4 

19% 

Hl;Jt.i 

Hl;~7 

19:S8 

Hl:.l!l 

1940 

1941 

No. of Su-
prem8 Court 

Cases 
Filed (b) 

12,800 

10,565 

8.062 

8,275 

6,846 

G,989 

4,986 

6,096 

4,932 

5,166 

Total 
Ex pen di-
tures(c) 

$482.100 

46:~.696 

482.011 

476,485 

468,565 

481,83\) 

487,288 

481,846 

484,847 

484,871 

TABLE xn· 
NEW JERSEY SUPREME COUlt'l' 

Tneornc, l~xpenditures and Deficits Per Case (a) 

1932-1941 

Average Net. 
Expendi- Supreme Circuit 

tu res Court Court Total 
I'er Case Income lncome(d) Income 

$37 .66 $219,856 $38,950 $258,806.00 

43.89 209,740 25,226 241!, 966.00 

59.7\J 182,584 27,520 210,104.00 

57.58 162,432 34.833 197 ,265.00 

fj8.44 140,442 26,579 167,021.00 

68.94 129,568 24,923 154,491.00 

97.73 119,720 19,423 1:~9. 143.00 

79.04 110,876 18,716 129,592.00 

98.31 97 ,888 18,842 116,730.00 

93.86 91,094 15,003 106,097.00 

Average 
Net Income 

l'er Ca:;e 

$20.22 

2:U9 

26.06 

23.84 

24.40 

22.10 

27.Hl 

21.2fj 

2:L67 

20.57 

------·--~------·~--~------------ ---------- - --~~-----··---- ----- ------------

(a) Source: State Comptroller's Annual Reports, and Dockets. 
(b) Includes cases at law, appeals, and various proceedings. See Table V. 
( c) Includes Circuit Court Judges' salaries. 
(d) Listed as "Judicial Fees" in State Comptroller's Annual Reports. 

Average 
Total Net Deficit 

Deficit Per Case 

$223.294 $17.44 

218,no 20.70 

271,907 33.03 

279,220 33.74 

301,544 44.04 

327 ,348 46.84 

348,145 69.82 

352,254 57.78 

368,117 74.64 

:ns.774 73.32 

,..... 
F-' ,..... 
(JJ 

~ 
(t. 
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Report on Uon.-;titutional Courts lll!J 

CHAPTER IV 

XE\v JERSEY PREIWGATIVE Couwr 

I. GENERAL, BACKGIWUXD 

Structure and Organ-ization 

'l'J1e .Judge of the Prerogative Court is the Chance1lor who 
aets as the Ordinary or Surrogate-General while sitting in that 
eourt.1 The Vice Chancellors act as the Vice-Ordinaries of the 
court by reference of the Ordinary in a manner similar to that of 
the Court of Chancery. The Chancellors and the Vice-Chancellors 
reeeive no extra compensation for their duties on this Court. 

'fhe adjudications of this ComJt are reviewable by appeal to 
the Court of Errors and Appeals. There are no stated terms held, 
the Court being open throughout the year. The rules of the Pre­
rogatiye Court and of the yarious Orphans' Conrts are made and 
promulgated by the Ordinary. 

'fhe Clerk of the Court is the Secretary of State, who, when 
so aeting, is known as thr Register of the Court. The clerk's office 
is maintained in Trenton. 

Jurisdfrtion 

'l1lie Prerogative Conrt is a court of State-wide original pro­
bate ;jurisdiction which includes the probate of wills, the granting 
of ]etters of administration and guardianship, and the hearing 
and final determination of all disputes arising thereon, together 
with any matters involyed in the settlement and administration 
of estates. It also exercises jnrisdiction conferred by statute in 
Yarions matters such as the hearing of appea1s from determina­
tions of the State Tax Commissioner in transfer inheritance tax 
cases. 

The court has appellate jurisdiction from the orders and 
de<'1'ees of the Orphans' Courts and from certain adjudications 
of the Surrog'atcs. 

II. BUSINESS OF THE PREROGATIVE COURT 

'Jllirre has been no appreciable change in the volume of husi­
ne8s in the Prerogative Court since 1939. Table I indicates the 
number of matters filed in that court from 1932 to H)4l. In 1932 
there were 190 matters filed which increased to 314 in 1939. The 
number of matters filed in J 939, J 940 and J 941 was 314, 308, and 
297, respectively. 

Table II is a breakdown of the matters handled in the Preroga­
tive Court during J 940 and J 941. Of the 297 cases handled in J 941, 
82 were for letters of administration ad prosequendum which are 

J .Veu· Jersey Constit1dion, Artiele VI. Section IV. 
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summarily granted in order to enable next of kin to bring action 
for wrongful death in the law eourts; 60 matters involved exem­
plified copies of papers-a routine tlerical job; 43 matters con­
sisted of appeals from the Or·plurns' Courts a11u Sm'rog·atPs; 4:1 
were vrobate matters; 19 were auministratio11 matters; and 47 
involved inheritanee taxes. In other words, 1'4:5 m<itters (ad pros 
and exemplified copies) were more or lei:;s routine affairs. 'rhe 
·work of the court does not appear to be too burdensome to be 
adequately disposed of by its personnel. 

III. 1'11NAKCIAI~ ""\SPECTS 

Inasmuch as the judicial personnel of the Prerogatiw Court 
is the same as that of the Court of Chancery, no separate enumera­
tion of the expenditures of this tourt can be made. It shonld be 
noted that, similarly, it is difficult to segTegate the expenditures 
of the office of the Secretary of State, \\·ho is the c·1erk of tliis 
conrt, from its total expenditures. 

lV. AD:\IIC\1STRA'f10~ 

Hules 80 and 81 of the Hules of the PrerogatiYe Court proville 
for references to the Vice-Ordinaries. Rule 80 in(1ieates that mo­
tiorn; mid applications iu the PrtTogative Court, indnding appli­
(·atio11s fur the probate of wil Is and for the grantin1.r of a<lrninis­
trntion or guan1ia11sh ip, are i·del'l'ed to the Vice-Ordinaries with­
out speeial referern_'.l'. Hule 81 provides for speeia1 refen·nce of 
the final heating of enuses in the Prerog·atiYe Conrt, indrnling 
appeah; from the Orphans' Courts, to the Vice-Ordinaries at the 
discretion of the Onlinary. As a praetieal matter, the elerk in 
the offiee of Secretary of ~tate, who ads as clerk of the court, 
makes the designations to the various Vice-Ordinaries seriatim 
as tl1c• matters come in. Xo attempt is made by him to as('ertai11 
whether the Vice-Orclinal'y is overburdened with Chancer~, mat­
ters. No report is made b.\' him for the Chance11or. Tlie <·ontro1 
of assignments is automatic and an.\· eha111te apparently nrnst lw 
based upon yociferous complaint of overburdening work h.'- the 
Vice-Ordinaries to the Oniinnry. rrhis system of eontro1 is ad­
mi11istratively poor. 

'rhere is a latk of to-ordiuation betwee11 the attiYities of tl1i:-1 
court and the Court of Chancery although the jm1itial prrsonnei 
of both tt'ibuuals is the same. As::mming the desirability of re­
taining a separate Prerogative Court, of ,vhieh there is serious 
doubt, it would seem more feasible to have the Clerk of tJw Chan­
cery Court also hand1e the ·work of the Prero~.rntive Conrt. 

rr11e same criticism coneerning the lack of aYailab1c <: 1 >rnpiied 
reports on the activity of this Court that was made eom·t>n1inf! 
the other courts is appropriate hel'e. 1''ortunately. the volume of 
11usiness is small anc1 the number of doekets few. Con seq nentl.y. 
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the compilation of information indicated in this report did not 
require excessive time. 

V. FINDINGS AND CONCLUSIONS 

A survey of the Prerogative Court and the Clerk's office point 
to the following findings and conclusions: 

1. There has been a slight decrease in the number of mat­
ters filed since 1939. 

2. About 50% of the matters handled are routine. 

3. No reports are compiled and furnished to the head of 
the court or the public. 

4. The system of work assignment and control is inadequate. 

5. There is poor co-ordination between the activities of this 
court and the Court of Chancery although the judicial 
personnel is the same. 

6. The advisibility of retaining a separate Prerogative 
Court is questionable. 
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. Year 

1940 

1941 ... 

Year 

1932 

1933 

1934 

1935 

1936 

1937 

1938 

1939 

1940 

1941 

Report on Constitutional Courts 

TABLE I 

PREROGATIVE COURT OF NEW .JERSE·Y 

Matters Filed in 1932-1941 

No. of 
Matters 

TABLE II 

PREROGATIVE COURT OF NEW .JERSEY 

Breakdown of Matters Handled, 1940-1941 (a) 

Administration Exemplified 
Appeals Ad Pros.* Others Probate Copies 

39 90 30 44 45 

43 82 19 43 63 

190 

188 

219 

243 

258 

280 

249 

314 

308 

297 

Inherit-
a nee 
Tax 

60 

47 

Total 

308 

297 

* Administrators ad prosequendum bring actions for wrongful death. Letters of 
administration for this purpose are summarily granted. 

(a) Source : Case Dockets. 



Letters of Transmittal 

Honorable Robert C. Hendrickson, Chairman 

1123 

July 30, 1942. 

Commission on Revision of the New Jersey Constitution, 
State House, 
Trenton, New Jersey. 

DEAR SIR: 

I am submitting herewith the report on the constitutional 
courts of New Jersey, covering the following tribunals : Court of 
Errors and Appeals, Supreme Court, Court of Chancery, and 
Prerogative Court. 

This survey of the business of the courts does not purport to 
be exhaustive-the shortness of time available prevented that, but 
the material assembled shou1d be of great interest to lawyer and 
layman alike. 

I wish to acknowledge my sincere gratitude to the staff of the 
Department of Governmental Research of the New Jersey State 
Chamber of Commerce and to the Princeton Surveys for their 
splendid assistance. I also desire to thank the members of the 
judiciary and the court clerks who co-operated with me in this 
study. 

Sincerely yours, 

RALPH R. TEMPLE, J.D., Ph.D., 
Judicial Adnvim:stration Consultant. 

August 3, 1942 
Senator Lloyd L. Schroeder:, Chairman 
Joint Legislative Committee constituted by SCR No. 19 (1942) 
State House 
Trenton, New Jersey 

Dear Senator Schroeder: 
I am transmitting here-with the report of an administrative 

survey of the constitutional courts of New Jersey. This survey 
was made by Dr. Ralph R. Temple at the direction of the Com­
mission on Revision of the New Jersey Constitution. 

Dr. Temple was selected by the Commission because of his wide 
practical experience as a practicing lawyer and as a teacher nnd 
investigator of judicial administration in other jurisdietions. He 
brought to this study a comprehemive lrnmv]edge of the principles 
of the administration of justice and a record of successful accom­
plishments in this field. 

The Commission afforded Dr. Temple complete independence in 
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the conduct of his inquiry and in the determination of his find­
ings and conclusions. 'I1l1e report, therefore, represents the results 
of a thorough study made independently, and does not necessarily 
set forth the views of the Commission. 

Since our Revision Commission has already made its report, I 
am submitting the results of Dr. Temple's work, separately printed, 
for the record and information of your Committee, and to the 
Governor, the Legislature and the public generally. 

I would respectfully suggest that this impartial and scholarly 
report be given the careful consideration of all persons who are 
sincerely interested in the improvement of our constitutional courts 
as presently organized and administered. 

Sincerely yours, 

ROBERT C. HENDRICKSON, Chairman 
Commission on Revison of the 

New Jersey Cons ti tu tion 






