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N otice o f A ppeal.

Notice of Appeal.
F ile d  M a y  18 ,19 18 .

New Jersey Supreme Court
K e y s t o n e  D a i r y  C o m p a n y , a 

corp oration ,
P rosecutor-A ppellant,

N otioe o f

T a k e  N o t i c e  th at the prosecutor-appel-
lan t appeals to the C ourt o f E rro rs  and 
A p p eals  o f the S ta te  o f N ew  J e rse y  from  the 
whole o f the judgm ent entered in this cause.

D ated M ay 11 , 1918.

Y o u rs  respectfu lly ,

M. C A S E W E L L  H E IN E , 
A tto rn ey  fo r  Prasecutor-AppeUamtv

T o W i l l i a m  K . G a n n o n ,.
A tto rn ey  o f Defendam t-Bespondant, 

15 E xch an ge P lace 
J e rse y  C ity , N. J.

S ervice  acknow ledged M ay 14, 19181

W m . K . C a n n o n ,

E u g e n e  B l a n k e n h o r n .

m

E l i z a b e t h  K r o o g , w id ow  o f  
H en ry  K r o o g , deceased,

D efendant-R espondent.

vs. A ppeal.
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Grounds o f A ppeal.

Grounds of Appeal.
F ile d  M ay 23, 1918.

20

New Jersey Court of Errors and Appeals

K e y s t o n e  D a i r y  C o m p a n y , a G rounds o f  
corporation, A ppeal.

D efen dan t-P rosecutor in 
C ertio rari,

The above nam ed appellant states the follow in g 
grounds o f a p p e a l:

1. The Suprem e C ourt sustained the finding 
o f the C ourt o f Common P lea s th at the accident 
arose out o f and in the course o f the em ploy-
m ent o f petitioner ’s decedent.

2 . B ecause the Suprem e C ourt sustained the 
finding o f the C ourt o f Common P lea s  that the 
accident arose out o f the em ploym ent o f pe-
tition er ’s decedent.

3. B ecause the Suprem e C ou rt sustained the 
finding o f the C ourt o f Common P leas that the 
death o f p etitio n e r’s decedent w as caused b y  
accident a ris in g  out o f and in the course o f the 
em ploym ent.

E l i z a b e t h  K k o o g , w id ow  o f  
H en ry  K ro o g , deceased,

Petition er-D efen dan t in 
C ertio rari,

vs.

R espondent,

A ppellant.

On A p p ea l 
from  
Suprem e  
Court.

40
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Grounds o f A ppeal.

4. B ecause the Suprem e C ou rt sustained the 
finding o f the C ourt o f Common P leas o f the 
cause o f death, con trary  to the m edical testi-
m ony adduced.

5. B ecause the Suprem e C ourt sustained the 
refu sal o f the C ourt o f Common P leas to find 
th at an independent cause not aris in g  out* o f and 10 
in  the course o f the em ploym ent w as the p ro x-
im ate cause o f the death.

6 . B ecause the Suprem e C ou rt sustained the 
C ourt o f Common P lea s in its refu sal to strike 
out the testim ony o f p etitio n e r’s doctor th at the 
death  resulted fro m  an accidental fa ll.

M. C A S E W E L L  H E IN E ,
A tto rn ey  o f A ppellant.

20
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W rit o f Certiorari.

Writ of Certiorari.
F ile d  D ecem ber 22, 1917.

N e w  J e r s e y , s s .

T h e  S t a t e  o f  N e w  J e r s e y , to the 
H onorable M ark A . Su llivan , P resi- i q  

Cl . s .] dent Jud ge o f the C ourt o f Com -
m on P leas in and fo r  the C oun ty of 
H udson, and John J . M cGovern, 

C lerk  o f the said  C ourt o f Common P leas in and 
fo r  the C ounty o f H udson, and E lizab eth  K ro o g , 
w idow  o f H en ry K ro o g , deceased, G r e e t i n g :

W e, being w illin g  fo r  certain  reasons to be cer-
tified o f a certain  determ ination, judgm ent, order 
and proceedings m ade and g iven  b y  H onorable 
M ark A . Su llivan , P resid en t Jud ge o f th e  C o u rt 20 

o f Common P leas in and fo r  the C o u n ty  o f H ud-
son, in  a certain  action, p laint and proceeding 
brought again st the K eysto n e D a iry  Com pany, a 
corporation, a t the su it o f E lizab eth  K ro o g , 
w idow  o f H en ry  K ro o g , deceased, to recover 
com pensation under “ A n  A c t  o f  the L eg isla tu re  
o f N ew  J e rse y  p rescrib in g lia b ility  o f an em-
p lo y er to m ake com pensation fo r  in ju ries re-
ceived b y  an em ployee in the course o f em ploy-
m ent and regu latin g  procedure fo r  the determ i- 30 

nation o f lia b ility  fo r  com pensation thereunder, ’ ’ 
ap proved  A p r il  4, 1911, and the supplem ent o f 
said  act, ap proved  M ay 2, 1911, and the acts 
am endatory th ereof and supplem ental thereto, do 
com m and you th at you  send under yo u r seal to 
the Justices o f our Suprem e C ourt o f Jud icature 
at T renton  on the 2nd d a y  o f Jan u ary , the said  
determ ination, judgm ent, order and proceedings 
m ade and given  b y  you  w ith  a ll things touching 
and concerning the same as fu lly  and en tirely  as 40
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W rit o f Certiorari.

th ey  rem ain in  said  C ourt o f Common P lea s b y  
w h atever nam es the p arties m ay be called there-
in, togeth er w ith  this, our w rit, th at w e m ay 
fu rth e r cause to be done thereupon w hat o f righ t 
w e shall see fit to be done.

W i t n e s s , F ra n cis  J. Sw ayze, E squire, the J u s-
tice o f our Suprem e C ourt, a t T ren ton  aforesaid , 
this 12th d a y  o f Decem ber, in  the y e a r  o f our 
L ord , nineteen hundred and seventeen.

W IL L I A M  C. G E B H A R D T ,
Clerk.

M. C a s e w e l l  H e i n e ,
P ro secu to r ’s A ttorn ey.

A llo catu r, Decem ber 1 2 , 1917.

20  F . J. S w a y z e ,
J . S . C.

N E W  J E R S E Y  S U P R E M E  C O U R T .

30

E l i z a b e t h  K r o o g , w idow  of 
H en ry  K ro o g , deceased,

P etitio n er ,

vs.

K e y s t o n e  D a i r y  C o m p a n y , a 
corporation,

D efendant-Prosecutor.

On Certiorari.

40

C o p y o f W r it  o f C e rtio ra ri allow ed the 12th 
d a y  o f Decem ber, 1917, is  h ereby acknowledged.

W IL L I A M  R . G A N N O N , 
A tto rn ey  o f P etitioner.
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R eturn.

Return.

The answ er o f M ark A . Su llivan , E squire, 
Jud ge o f the C ourt o f Common P leas, holden in 
and fo r  the said  C ounty o f H udson, and John J. 
M cGovern, C lerk  o f said  C ounty and w ithin 
nam ed, the record and proceedings o f the p lain t 
w h ereof m ention is  w ithin  m ade w ith  all things 
touching the same, w e c e rtify  and send to the 
Justices o f  our Suprem e C ou rt o f Jud icature 
a t Trenton, N. J., at the d a y  and y e a r  w ith in  
contained in  a  certain  schedule to this w rit  an-
nexed, as w ithin  w e are commanded.

M A R K  A . S U L L IV A N ,
Judge.

A t t e s t :

J o h n  J. Mc Go v e r n ,
Cleric.

10
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S ta te  o f F a cts .

State of Facts.
F ile d  A u g u st 23, 1917.

Hudson County Court of Common Pleas.
T o t h e  H o n o r a b l e  M a r k  A . S u l l i v a n ,

1 0  J u d g e  o f the H u d son  C o u n ty  C o u rt o f 
Com m on P le a s :

In  accord an ce w ith  the p ro v isio n s o f an A c t  
o f the L e g is la tu re  o f the S ta te  o f N ew  J e r s e y  
en titled  “ A n  A c t  C re a tin g  a W o rk m e n ’s C om -
pen sation  A id  B u re a u  in  th e D ep artm en t o f L a -
b o r ,”  a p p ro ve d  M arch  15, 1916, sa id  W o rk m e n ’s 
C om pen sation  A id  B u re a u  h ereb y  certifies a 
state  o f fa c ts  re la tin g  to th e cla im  o f E liza b eth  
K ro o g , w id ow  o f H e n ry  J . K ro o g , deceased, 

20  h e re in a fte r  re fe rr e d  to as p etition er, res id in g  
a t No. 339 O gden avenue, in  the C ity  -of J e r s e y  
C ity , C o u n ty  o f H udson, and S ta te  o f N ew  J e r -
sey, a g a in st the K e y sto n e  D a ir y  C om pany, a 
co rp o ratio n  o f the S ta te  o f N ew  J e rse y , h a v in g  
its  p rin c ip a l office a t the southw est corn er o f 
S even th  and M adison  streets, in  the C ity  o f 
H oboken, C o u n ty  o f H udson, and S ta te  o f N ew  
J e rs e y , h e re in a fte r  re fe rr e d  to as respondent,
as fo llo w s :

30
1 . T h a t th is is a p roceed in g  b ro u g h t in  be-

h a lf  o f  sa id  p etitio n e r a g a in st sa id  respondent 
u n d er the p ro v isio n s o f an act en titled  “ A n  A c t  
p re scrib in g  th e  lia b ility  o f  an em p loyer to m ake 
com pensation  fo r  in ju rie s  rece ived  b y  an em -
p loyee in  the course o f em ploym ent, esta b lish -
in g  an e lective  schedule o f  com pensation, and 
re g u la tin g  p roced u re fo r  the determ in ation  o f 
lia b ility  and com pensation  th e re u n d e r,”  a p -
p ro v e d  A p r il  4, 19 11, and the acts am en d ato ry  

40 th e re o f and su pp lem en tal thereto.
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S ta te  o f F a cts .

2. T h a t the sa id  H e n ry  J . K ro o g , deceased* 
d u rin g  h is life tim e, fo r  a  p erio d  o f eighteen  
y e a rs , w a s em p loyed  b y  the respon d en t as a 
salesm an  and d r iv e r  o f  one o f the w ago n s o f 
the sa id  respondent, and th a t he continued in  
snch em ploym ent np to an d  in clu d in g th e 8th 
d a y  o f Septem ber, 1916, on w hich  d a y  he su ffere d  10 
the acciden t h e re in a fte r  described.

3. T h a t on th e 8th  d a y  o f Septem ber, 1916, 
the decedent su stain ed  p erso n al in ju rie s  as the 
re su lt o f an a c c id e n t; th at sa id  accid en t oc-
cu rred  w h ile  decedent w a s w o rk in g  fo r  resp on d -
ent w h ile  d riv in g  a  horse and w ago n  o f the sa id  
respon den t. D ecedent w as d riv in g  sa id  horse 
and w ago n  onto a  w e ig h in g  scale a t th e ice depot 
b elon gin g  to  the M ountain  Ice  C om pan y, located
a t F e r r y  stree t and R a v in e  ro a d  a t the E r ie  20 

R a ilro a d , J e r s e y  C ity , N ew  J e r s e y ;  w hich  horse 
and w ago n  w a s  bein g  d riven  on the sa id  scale 
fo r  the p u rp o se o f w eigh in g  sam e. D ecedent 
h ad  d rive n  th e horse and w ago n  onto the scale 
w hen su d d en ly the h orse stopped, and th e  de-
cedent w as a ccid e n ta lly  th row n  out o f the w agon  
onto the gro u n d  at the side th ereo f, h is head  
str ik in g  on an iron  r a il  at th e side o f the sca le ; 
th a t as a  resu lt o f sa id  accident, decedent sus-• i 7 on
tam ed  a broken  neck and o th er in ju rie s  fro m  
w hich  he died  w ith in  a fe w  m inutes.

4. T h a t the sa id  decedent, H e n ry  J . K ro o g , 
a t the tim e o f the in ju r y  sustained , rece ived  fo r  
h is serv ices w a g es am oun tin g to $17 p er w eek.

5. T h a t the sa id  accident arose  out o f and 
in  the cou rse o f sa id  d eced en t’s em ploym ent.

6 . T h a t the respon den t had  actu a l k n ow l-
edge o f the occurrence o f the sa id  in ju ry . 40
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S ta te o f F a cts.

7. T h at thé said  decedent le ft him  su rviv in g  
his w ife  (yonr p etition er).

8 . T h a t the said  p etitioner is the only actual 
dependent o f the said  decedent, and w as liv in g  
w ith  her husband at the tim e o f the accident and 
at the tim e o f his decease.

9. T h at the respondent has not p aid  to yo u r 
petition er as dependent the fu n eral expense of 
$100  or the w eekly com pensation due her, or any 
p a rt thereof, as required b y  the W ork m en ’s 
Com pensation A c t under which this proceeding 
is brought.

10. T h at no agreem ent fo r  law fu l and ade-
quate com pensation approved b y  this bureau has 
been filed w ith  this bureau  as required b y  the 
provisions o f said  act creatin g the bureau.

20
11. T h at this bureau has endeavored to b rin g  

about a settlem ent o f the pending claim , but 
w ithout success.

W h e r e f o r e , T h is W ork m en ’s Com pensation 
A id  B u reau  certifies the facts  above set out, 
and p rays that the righ ts o f the petition er in 
the prem ises, and the lia b ility  o f the said  re-
spondent be determ ined, and that the amount 
o f com pensation payable, costs, etc., m ay be com-

30 puted b y  the Court, and th at the C ourt assign  
counsel to rep resen t the petitioner, and that 
the said petitioner m ay have judgm ent th erefo r 
and m ay have such fu rth er re lie f as m ay be just.

R esp ectfu lly  subm itted b y

W o r k m e n ’s  Co mpe n s a t io n  A id  B u r e a u ,
D epartm ent o f L abor, 

S tate  o f N ew  Jersey .

G E O R G E  J. J A E G E R ,
40 R eferee.



7

Order F ix in g  Tim e and P lace of H earing .

Order Fixing Time and Place of Hearing.
F ile d  A u g u st 23, 1917.

H U D S O N  C O U N T Y  C O U R T  O F  CO M M O N
P L E A S .

E l i z a b e t h  K r o o g ,

K e y s t o n e  Da ir y  Co m- and acts am endatory th ereo f
__ J  U * . 4. J- ~  CC A  ma A  ~ 4 - ~ / t*s*f*

o f  the S tate  o f N ew  A id  Bureau, etc.,”  approved

On S tate  o f F a cts  filed b y  W ork m en ’s. Com -
pensation A id  B ureau.

A  S tate  o f F a cts  h avin g been filed in  th is 
cause b y  the W ork m en ’s Com pensation A id  B u -
reau  on beh alf o f petitioner, pursuant to C hap-
ter 54, L aw s o f 1916, p ra y in g  fo r  the com pensa-
tion p ayable b y  respondent, it  is on th is 23rd day 
o f A u gu st, 1917,

Or d e r e d , T h at W illiam  R. Cannon is hereby 
assigned to represen t petitioner and the hearin g 
o f said  m atter be and hereby is set down fo r 
T h u rsd ay, the 20th d ay o f Septem ber, 1917, at the 
C ourt H ouse (Com m on P lea s C ourt room ), in  
the C ity  o f J e rse y  C ity , a t ten o ’clock in the 
forenoon, or as soon th ereafter as counsel, can. 
be heard.

w idow  of H en ry  J. 
K ro o g , deceased,

pa n y , a corporation

Jersey ,

vs.

R espondent.

P etitioner,

O n State o f  P a cts fo r  com pensa-
tion under “ A n  A c t  prescribing  
the liability o f  an em p loyer  to 
make com pensation fo r  injuries, 
etc .,”  approved'A pril 4 ,1 9 1 1 , and 
the severa l supplem ents thereto

and pursuant to “A n  A c t  creat-
ing a W o r k m e n ’s  C om pensation

M a rch  15, 1916.
20

M A R K  A . S U L L IV A N , 
P residen t Judge of the H udson  

County Court o f Com mon Pleas.
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A nsw er.

Answer.
F ile d  Septem ber 28, 1917.

10

20

H U D S O N  C O U N T Y  C O U R T  O F  CO M M O N
F L E A S .

E l i z a b e t h  K r o q g , widow o f 
H en ry  J. K ro o g , deceased,

B y W o r k m e n ’s  Co mpe n s a t io n  
A id  B u r e a u ,

P etitio n er , 

vs.

K e y s t o n e  Da i r y  Co mpa n y , a 
corporation  o f the S tate  o f 
N ew  J ersey ,

R espondent.

On P etitio n  
fo r  Com pen-
sation.

A nsw er.

T he A n sw er o f the respondent, K eysto n e D a iry  
Com pany, a  corporation  o f the S tate  o f N ew  
J ersey , to the petition  heretofore filed herein 
s a y s :

F i r s t  De f e n s e . It  alleges that the statute en-
titled  and known as “ A n  A c t  creatin g  a W ork- 

30 m en ’s Com pensation A id  B u reau  in the D ep art-
m ent o f L a b o r ,”  being C h ap ter 54 o f the L aw s 
o f 1916, is unconstitutional and void, and that 
this proceeding attem pted to be enforced again st 
defendant is null and void.

Secon d  De f e n s e . I t  a lleges that th is C ourt 
has acquired no ju risd iction  over the defendant 
under the act p rescrib in g  the lia b ility  o f an em-
p loyer to m ake com pensation fo r  in juries, etc., 
ap proved  A p r il 4, 1911, and the several supple- 

40 m ents thereto and acts am endatory thereof, fo r
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Answ er.

the reason that no petition  has been filed w ith  
the clerk  o f this Court, as prescribed  b y  said  a c t

T hird  De f e n s e . . I t  alleges that the order m ade 
herein  b y  the P resid en t Jud ge o f the H udson 
C oun ty C ourt o f Common P lea s on the 23rd d ay 
o f A u gu st, 1917, w as m ade im p rop erly  and w ith- ^  
out w a rra n t o f law .

F o u r t h  De f e n s e . It  alleges that this p ro-
ceeding as in stituted  b y  p etitioner perm its the 
tak in g  o f  the p ro p erty  o f the defendant w ithout 
due process o f law , in v io lation  of the C on stitu-
tion  of the S tate  of N ew  J e rse y  and the Con-
stitution  o f the U nited  States.

F i f t h  De f e n s e . W ith out w aiv in g  the de-
fenses hereinabove set forth , and w ithout ad-
m ittin g th at th is C ourt has obtained ju risd iction  20 

over defendant, it  alleges, in answ er to the p ap er 
p u rp o rtin g  to be a petition  filed herein, as fo l-
lo w s:

1. I t  denies p a ra g ra p h  “ 1 . ”

2. I t  adm its p ara g ra p h  “ 2 . ”

3. I t  denies p ara g ra p h  “ 3 .”

4. I t  adm its p a ra g ra p h  “ 4 .”

5. I t  denies p ara g ra p h  “ 5 .”

6 . I t  denies p ara g ra p h  “ 6 . ”  30

7. I t  adm its p aragrap h  “ 7 .”
8 . I t  has no know ledge concerning the a llega-

tions o f facts  set fo rth  in p a ra g ra p h  “ 8 . ”

9. I t  adm its p a ra g ra p h  “ 9 .”

10. I t  adm its p a ra g ra p h  “ 10 .”

11. I t  has no know ledge reg ard in g  p ara g ra p h  
“ 11. ”

S i x t h  De f e n s e . The in ju ry  to the decedent, 
as alleged in the paper filed herein, p u rp o rtin g 40
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Answ er.

to be a petition, w as not the result o f an acci-
dent a ris in g  out o f and in the course o f em ploy-
m ent o f p etitio n e r’s late  husband, but w as the 
resu lt o f disease w ith  which the deceased w as 
afflicted at that time.

1 0  W h erefo re  th is respondent p ra y s th at he m ay 
be hence dism issed w ith  this cost in this beh alf 
so w ro n g fu lly  sustained.

M. C A S E W E L L  H E IN E , 
A tto rn ey  fo r  R espondent.

S t a t e  o f  Ne w  Je r s e y , 1
7Co u n t y  of  H u d s o n . j

W illiam  M. K ro o g , being d uly sw orn accord-
in g  to law , on his oath says th at he is trea su rer 

20  o f the K eysto n e D a iry  Com pany, a corporation  
o f the S tate  o f N ew  J ersey , the respondent in 
the foregoin g  A n sw er nam ed; that he has read 
said  A n sw er and th at the sam e is tru e to the best 
o f  his know ledge and belief.

W IL L I A M  M. K R O O G .

Sw orn to and subscribed before 
me this 21st d ay  o f Septem ber,

30 1917‘
J. M. F a l l o n ,

M aster in  Chancery  
of. New  Jersey.
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Opening.

H U D S O N  C O U N T Y  C O U R T  O F  CO M M O N  
P L E A S .

Su l l i v a n , J .

On P etitio n  
fo r  Com pen- ™  
sation Under  
E m p lo y ers ’ 
L ia bility  A ct.

T r ia l  of the above stated case, N ovem ber 15,
1917, before Hon. M ark  A . Su llivan , Judge.

A p p e a ra n c e s:
M r. W illiam  Gannon, fo r  the petitioner.

M r. M. C asew ell H eine, fo r  the respondent. 2 0

M r. H eine. I  w ould like to m ake a  fo rm al 
m otion, as to the ju risd iction ; under the act o f 
M arch 15, 1916, under w hich th is case is certified 
to the C ourt o f Common P leas, m y contention is 
that the proceedings now before the C ourt can-
not p ro p erly  be entertained b y  the C ourt fo r  the 
reason th at the act o f 1916, know n as the act to 
create a w orkm en ’s com pensation aid  bureau  in 
the D epartm ent o f L abor, is unconstitutional on . 
the ground th at the act em braces m ore .than one 
object, w hich is not specified in the title , (2 ) it 
im pairs the obligation  of contract, (3) it  takes 
p ro p erty  w ithout due process o f law.

The Court. M otion denied.

M r. H eine. I  ask an exception.

E l i z a b e t h  K r o o g , 

vs.

K e y s t o n e  Da i r y  Co mpa n y .

40
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H en ry  B a rn ickel, d irect.

H E N B Y  B A B N I C K E L , a w itn ess p rod uced  on
b e h a lf o f  the p etition er, bein g sw orn, testified
as fo llo w s:

D irect exam ination  b y  M r. Gannon.

Q W h a t is  y o u r em ploym ent? A  W e ig h  
IQ m aster, ice business.

Q W h e re  a re  yo u  em ployed? A  F e r r y  and 
N ew a rk  street, H oboken.

Q W h a t com pan y? A  M oun tain  Ice  C om -
p an y.

Q W e re  yo u  em ployed  a t th a t p lace in  th at 
occupation  on Septem ber 8th, 1916? A  Y e s .

Q D id  yo u  kn ow  the deceased, H e n ry  J . 
K r o o g ?  A  Y e s.

Q D o yo u  reca ll an yth in g  u n usu al h ap p en in g  
on th a t d a y?  A  I  w as stan d in g  on the scale 
w hen the w agon — w hen M r. K r o o g  d rove in  th e 
sam e as u sual, he d ro v e  on the scale, he ju s t  put 
h is hands up and sa id  “ W h o a ,”  the sam e a s  he 
d rove in  a n y  other d ay, tu rn ed  r ig h t aroun d and 
fe l l  o ver sid ew ays.

Q W a s  he in  a  w ago n ? A  Y e s , stan d in g  
up in  th e  w agon.

Q W h a t k in d  o f a w agon ? A  One o f these 
h ig h  m ilk  w agon s, w ith  a low  seat. H e w a s n ’t  

3 Q sittin g  on the seat, bu t stan d in g  behind the seat.
Q W h a t happen ed to  him ? A  H e tu rn ed  

r ig h t around, fe ll b ack w ard s o ver th e  side o f the 
w agon . I  run out, run  aroun d  the head  o f  the 
horse, he stru ck  on the b rid g e  fram e. I called  
him , w e p ulled  him  out, he fe ll w ith  his b ead  
on the iron  p late . B e fo re  I  g o t around, his heels 
w e re  a g a in st th e ‘ b o d y  o f th e w agon. B y  the 
tim e I  got aroun d  the h o rse  his fe e t h ad  fe ll 
un der the w agon . I f  the horse had sta rted  it 
w ould  h ave w en t across his stom ach. W e  p ulled  

4.0 him  fro m  un der the w agon —
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H enry B arnickel, direct.

Q W ho? A  Gus Chiekasiello.

Q Y o n  and h e ! A  Y es.

Q Is  he here to d a y ! A  N o, sir.

Q W hen yon  got around to Mr. K ro o g , do 
yon  know  i f  he, w as liv in g  or d ead ! A  H e 
n ever spoke a w ord, he w as still b reath in g  when 
w e pnlled him  ont from  underneath the wagon.

Q Can yon tell ns i f  it  w as custom ary, when 
the deceased drove into y o u r place fo r  ice, he 
w as u su ally  standing up in his w ago n !

Mr. H eine. I  object, unless this w itn e ss ’s 
know ledge can be shown to be g re ate r than 
his testim ony a lread y  shows it to be.

Mr. Gannon. I  w ill w ith d raw  the ques-
tion.

Q A bou t how m any tim es had M r. K ro o g  20 
come in th e re ! A  W ell, that I  couldn ’t say.

Q F ro m  yo u r kn ow ledge! A  T h at is some-
thing I  couldn ’t say. H e came in there quite 
often.

Q Once a w eek ! A  Som etim es once a  day. 
A g ain , he w ould have a d ifferen t m an d riv in g  
the wagon.

Q D id  you  notice the w a y  in which he drove- 
in to  this p lace ! A  I  noticed him  d riv in g  in. 3 0

Mr. H eine. I  object, unless th is is  the 
specific tim e o f  the accident.

T he Court. I  w ill a llow  it.

M r. H eine. I  object, unless the tim e is 
fixed.

Q On previous occasions to the date o f the 
accid en t!

Mr. H eine. I  object on the ground it is 
irre lev an t and im m aterial. 40
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H enry B arm ckel, direct.

The Court. I  w ill a llow  it.

M r. H eine. I  ask an exception. -

A  H e drove in ju s t  the sam e as an y other day, 
drove rig h t on the scale, righ t to the iron  plate, 
hollered “ W h o a ,”  threw  up his hands, 

w  T h e Court. H e says he drove in there,
put up his hands, hollered “ W h o a ,”  ju st 
the sam e as an y other d ay  he had driven  
in  there.

T he W itness. Y es.

T h e Court. T h at is w hat he said  a t first 
— then turned around, fe ll o ff the wagon.

T he W itness. Then turned around, fe ll 
o ff the wagon.

Q W h at did you  do a fte r  you  picked him  up 
20  from  the ground? A  I  called  up the K eysto n e 

D a iry  Com pany, and called up St. M a r y ’s H os-
p ita l— not St. M a r y ’s, C h rist H ospital.

Q D id  you  ca ll fo r  an am bulance? A  I  did.
Q D id  the am bulance come? A  Y es.
Q W as a  doctor w ith  the am bulance? A  

Y e s.
Q Do you know i f  he exam ined M r. K ro o g ?  

A  H e w as w orkin g on him ; w e w ere v e ry  busy 
at the time, but I  know  the doctor w as w orkin g 

30 on him, he still w as w orking on him, it started  to 
rain, I  asked the m an w hether th ey w o u ld n ’t 
sooner take him  inside, put him  on the floor, I  
g iv e  them  some old coats, th ey la id  him  on the 
floor, and the doctor w as still on his knees w ork-
in g over him  in the office.

Q D id the doctor sa y  w hat w as the m atter 
w ith  him ? A  The doctor d id n ’t speak to me, 
but I  heard—

M r. H eine. I  object.

40 T he Court. O bjection sustained.
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W illiam  M. K roog, direct.

C ross exam ination  b y  M r. Heine.

Q W hich  w a y  w as M r. K ro o g  fae in g  when he 
fe ll, tow ards the house, or back, tow ard  the back 
o f  the w agon? A  W hen he fe ll he w as fac in g  
south, tow ard s the office. W hen he drove in—

Q H is righthand side or his lefthan d side?
A  H e drove in this w a y  (in d icatin g), he turned 
around th is w a y  (in dicatin g).

Q On the righthand side of his w agon? A  
Turned around, on the w agon, and fe ll on the 
side.

Q F e ll the other w ay. W a s  the horse on the 
scale? A  No, s ir ;  the horse w a s n ’t on the 
scale, the horse w as o ff  the scale.

Q A n d  the w agon on the scale ? A  The 
w agon on the scale, ju st read y  to be w eighed.

Q (B y  M r. Gannon.) W hen he fe ll he w as 20 

facin g  the office? A  Y es.

W ID L IA M  M. K R O O G , a w itness produced on 
beh alf o f the petitioner, being sworn, testified 
as fo llo w s:

D irect exam ination  b y  M r. Gannon.

Q Y o u  are a  brother o f  H en ry J.- K ro o g ?
* A  Y es.

Q A lso  treasu rer o f the K eysto n e  D a ir y  30 
Com pany? A  Y es.

Q H ow  soon a fte r  yo u r b ro th e r ’s death did  
you  have know ledge o f that fact?  A  T h at is 
som ething I  could not say, as to exactly  how 
soon; as soon as M r. B arn ickel telephoned to 
m y office and to ld  us about it.

Q Y o u  w ent to his house when he w as la id  
out? A  Y e s.

Q I  show you a duplicate copy o f the b ill—  
(w ithdraw n). D id  you  p a y  an y fu n eral b ill fo r  ^ 
the fu n eral b ill o f yo u r brother? A  Y es.
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E liza beth  K roo g , direct.

/
M r. H eine. W e w ill adm it it.

M r. Gannon. W e can only recover to the 
exten t o f one hundred dollars.

M r. H eine. I t  is adm itted th at the hill 
exceeds one hundred dollars.

1 0  f C ross exam ination  b y  M r. Heine.

Q Y o u r brother has been w here you  have 
seen him  fo r  the la st ten o r  fifteen years, w ith 
the K eysto n e D a ir y ' C om pany ? A  Y es.

Q Y o u  h ave seen him  from  d ay  to day? A  
Y e s ;  th at is, I  d id n ’t  see him  fo u r m onths be-
fo re  the accident, I  w as on the border, only got 
home two days before.

Q H e has been here, so you  w ould have come 
in contact w ith  him  ev ery  w eek or so? A  Y es.

20
Q D id  you  ever know  that he suffered  from  

an y form  o f fits, or an y seizure, epileptic 
seizure—

M r. Garmon. I  object. I t  is outside the 
scope o f the d irect exam ination.

T h e Court. I  w ill sustain  the objection.

Mr. H eine. I  w ill m ake him  m y own w it-
ness.

t. *
2 Q T he Court. Y o u  had better call him  in

yo u r own turn.

E L I Z A B E T H  K R O O G , the petitioner, called and 
sw orn in her own behalf, testified  as fo llo w s :

D irect exam ination  b y  M r. Gannon.

Q Y o u  are the w idow  of the deceased? A  
Y e s.

Q Y o u  w ere liv in g  w ith  him  at the tim e o f 
his death? A  Y es.40
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A rth u r P . H ashing, direct.

Q H e w as p rovid in g  fo r  yonr support? A  
Y e s.

No C r o s s  E x a m i n a t i o n .
*

A R T H U R  P . H A S H IN G , a w itness produced on
b eh alf o f the petitioner, being sworn, testified
as fo llo w s:

D irect exam ination  b y  M r. Gannon.

Q Y o u  are  assistan t county physician  of H ud-
son C ounty? A  I  am.

Q A s  such, did you  v iew  the rem ains o f 
H en ry  J. K ro o g  ? A  Y es.

Q W ho w as killed  Septem ber 8th, 19161 A  
Y e s.

Q D id you  m ake an y records o f w hat the 
cause o f death w as, from  yo u r exam ination? A  
W h y, I  exam ined the body and the circum stances 
attending the death, issued the certificate of 
death, as required and custom ary in the c ir-
cum stances.

Q H ave you  the records? A  I  have a copy 
o f them. The orig in al record is on file w ith  the 
B o ard  o f H ealth.

Q I s n ’t  it  custom ary, w hen you exam ine a 
body, to m ake a record fo r  yo u r own use? A  30 
I  have m y office records— notations.

Q H ave you  those records? A  I  h ave a 
card— office card.

Q W ill  y o u  produce those records? (W it-
ness produces card.)

Q T h is is a record m ade b y  you  im m ediately 
a fte r  the exam ination o f the decedent? A  So 
much o f it  as is in m y h andw riting, the name 
and address is w ritten , copied from  the death 
certificate, the place o f death, how in jured, sym p- 40
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A r th u r  P . H a shin g , cross.

tom s, p lace o f  death, cause o f death, nam e o f 
p h ysician , u n d ertak er, is  in m y h an d w ritin g .

Q R e fe r r in g  to  the ca rd — can yo u  te ll us the 
cause o f death ? A  C ertified  b y  m e, w as in -
ju r ie s  resu ltin g  fro m  accid en tal fa l l  fro m  his 
w agon.

- M r. H ein e. I  m ove to str ik e  out th a t p a rt
o f the an sw er th at contains the w o rd  “ acci-
d e n ta l”  as a conclusion o f the doctor.

T h e C ourt. T h a t is h is record ?

M r. H ein e. Y e s . I  ob ject to the ad m is-
sion o f so m uch o f it  as contains the w o rd  
“ a cc id e n ta l”  on the grou n d  th a t it  is  h is 
conclusion. I t  can c e r t ify  to  p h y sica l facts. 

T h e  C ourt. I  w ill d en y y o u r m otion.

M r. H ein e. I  ask  an exception.
20

Q R e fe r  to th a t ca rd ; w h at w a s th e in ju r y  
show n b y  y o u r  exam in ation ? A  H e h ad  a con-
tu sion  and hem atom a o f the head, fra c tu re  o f the 
second c u rv ica l v e rteb ra .

Q A  broken  neck? A  In  the u p p er p a rt, 
h igh  up.

C ro ss exam ination  b y  M r. H eine.

Q W hen  did  yo u  exam ine him ? A  I t  w as 
30 la te  in  th e aftern oon , I  th in k  on th a t sam e a fte r -

noon, I  b e lieve the eighth, in  the aftern oon , I  
think. I  am  un d er the im p ression  it  w a s the 
eighth.

Q So  fa r  as the causes o f the condition  w hich  
y o u  found, yo u  had n oth in g but the statem ents 
o f  o th er p erson s fro m  w hich to g et th at? A  I  
w as not a w itn ess.

Q B u t  yo u  h ad  no in form ation , except fro m  
others, as to the cause o f the p h y sica l condition  
w hich  y o u  fou n d ? A  T h e la w  req u ires th a t I

40
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W illiam  M. K ro o g , direct.

sh all in v e stig a te  and exp ress an opinion, w hich 
sh all include the n a t u r e . o f the in ju ry , how  re -
cent, w h eth er acciden tal, su icid al and hom icidal.

Q T h a t is  in an oth er b ran ch  o f the la w  from  
this. So  fa r  as y o n r ow n  kn ow ledge goes now  o f 
the su b ject m a tter in  hand, yo u r in fo rm ation  is  
s im p ly  as to the p h y sica l condition  y o u  fou n d  
and y o u r  rem ark s as to the cause a re  h e a rsa y  
w hich  yo u  go t fro m  oth ers? A  C e rta in ly . I  
w as not there.

B y  the C ourt.

Q D id  yo u  p e rfo rm  an au to p sy?  A  N o, 
sir.

Q Y o u  exam ined the b o d y a fte r  death ? A  
Y e s . B y  h an d lin g  the neck, the fra c tu re  could 
be d iscern ed  fro m  w ith ou t. H e h ad  also  a 
hem atom a, an other b ru ise , as n ear as I  can  re -
m em ber, aroun d the u p p er p a rt  o f  the head. I t  
w as— I  m ade the note here— a contusion w hich 
w ould  in d icate  to  m y m ind, I  n oticed  th ere  w as 
some ab rasion  o f the skin, th e w o rd  “ hem a-
to m a ” ' w ould  in d icate  th ere  w as a  collection  o f 
blood or sw ellin g  un der the sk in ; then I  m ade 
the notation , fra c tu re  o f the second cerv ica l 
v e rte b ra , h igh  up, w hich  w ould  cause hem atom a. 
A  fra c tu re  o f th at h eigh t is  u su a lly  fo llo w ed  
v e r y  sh o rtly  b y  death. I  v iew ed  the b o d y at 
V o lk ’s m orgue in  H oboken.

M r. Gannon. P e titio n e r rests.

W I L L I A M  M. K R O O G , recalled , on b e h a lf o f the 
respondent, testified  as fo llo w s:

D irect exam ination  b y  M r. H eine.

Q Y o u  h ave been asso cia ted  in  bu sin ess w ith  
y o u r  b ro th er fo r  the la s t  e igh t or nine y e a rs?  A  
Y e s .

10

20

30

40
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W illiam  M. K ro o g , direct.

Q Y o n  h ave seen him  freq u en tly , d a ily , fo r  
th e la st fo u r  m onths b e fo re  h is death, about 
w eek ly?  A  N o, fo r  the la s t  fo u r  m onths I  
d id n ’t  see him . I  o n ly  g o t b ack  fro m  the b o rd er 
tw o d a ys b e fo re  th is acciden t happened.

Q • D u rin g  the la s t  ten  y e a rs  b e fo re  his death, 
1 0  d id  you  know  o f his b e in g  su b ject to  a n y  ep ilep tic  

seizure, o r a n y  fits o f  a n y  k in d ? A  N ever.
Q H e w as in  g en e ra l good  h ealth ? A  A s  

fa r  as I  know , yes.
Q H a d  n ev er h ad  a n y  fa in tin g  spells, o r an y  

fa llin g  fro m  an y— cau sin g  him  to fa ll  d u rin g  
th a t p eriod ? A  N ev e r th at I  know  of.

Q W a s  h is p osition  w ith  y o u r  com p an y th a t 
o f  sh ip p in g  c lerk ? A  R e ce iv in g  and sh ipp in g 
clerk , yes.

Q W h a t w ere  the duties o f re ce iv in g  and 20 . . &
sh ip p in g  c lerk? A  R e ce iv in g  goods th a t cam e
in, and keep in g  a reco rd  o f  w h a t w en t in  and
w en t out.

Q T h e u su al duties o f sh ip p in g  clerk , w hich 
req u ired  him  to  be a t th a t p lace in  the p e rfo rm -
ance o f those d u ties? A  C e rta in  h ours in the 
p lace  in  H oboken, certa in  h ours sent out, or w ent 
o u t; fo r  in stan ce, to  get ice.

Q W a s  th at a  u su a l or u n usu al occurrence, 
gQ to go out to g et ice? A  U su a l occurrence. 

T h a t w a s e n tire ly  up to him , to g e t it  h im self, 
o r  take a  m an w ith  him , or send a  m an, it  w as 
option al, he h ad  to see w e h ad  ice.

Q W a s  it p a rt  o f  h is duties to  act as a d riv e r?  
A  N o t as a  d rive r. W e  d id n ’t  em ploy him  as 
d riv e r. I t  w as p a rt  o f  h is duties to see w e had 
ice.

Q I f  he w en t and g o t it h im self, th at w as 
his own a ffa ir , n oth in g w hich  concerned the com -
p a n y ?  A  N o, it  w a s p a r t  o f h is d u ties to g e t 

40 it, un less he had  som ebody to send fo r  it.
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E liza b eth  K ro o g , direct.

Q D id  his duties as sh ipp in g  c lerk  req u ire  
him  to  go and g et ice? A  Y e s .

Q T h en  it  w as n ot m ere ly  to rece ive  th e ice, 
he w as to see th at some one w en t and g o t it?  A ' 
H e h ad  to see w e h ad  ice, irre sp e ctiv e  w h eth er 
he g o t it  or sent som ebody else.

Q H o w  lo n g  w as it  h is custom  to g e t ice 
h im self, i f  yo u  know ? A  I  co u ld n ’t s a y  th a t;  
p o ssib ly  e v e ry  d ay, m aybe one or tw o d a y s  a 
week. H e  w o u ld n ’t go d u rin g  the sum m er.tim e.

Q D id  the com p an y ask  him  to do th a t— you  
or yo u r b ro th er?  A  Y e s .

Q D id  yo u  ask  him  sp ecifica lly  to go and get 
ice? A  Y e s.

Q D id  he ev er go w hen he w a s n ’t d irected ? 
A  W ell, i t  w as p a rt  o f his duties to see w e had 
ice. I f  he h ad  th e  tim e to g e t it  and d id n ’t 
h ave a m an to  send, he w ould  go  and g e t it 
h im self.

Q B u t w hen he w a s em ployed as sh ipp in g 
c lerk  and re ce iv in g  clerk, w as he in stru cted  then 
to h im self go and d riv e  a  w ago n  or horse, w h a t-
ev e r  it m igh t be, and g e t the ice? A  I f  it  w as 
n ecessary , yes.

C ro ss exam ination  b y  M r. Gannon.

Q Y o u , as an  officer o f the com pany, knew  
a ll the tim e th a t  y o u r  b ro th er w a s in the habil 
o f  g o in g  fo r  ice h im self, d r iv in g  the w agon  also ? 
A  Y e s.

E L I Z A B E T H  K R O O G , the p etition er, recalled . 

B y  M r. H eine.

Q H o w  lo n g  w ere yo u  m arried ?  A  N ine 
y e a rs .

10

20

30

40
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W illiam  J . A r litz , direct.

Q D urin g th at tim e did you  ever know  of 
M r. K ro o g  being seized w ith  an y epileptic fits 
or seizure o f an y kind? A  No, none.

Q N ever had an y dizziness or fa in tin g  spells? 
A  No, none at all.

Q T h a t caused him  to fa ll?  A  No.

Q H e w as in good health? A  In  good 
health.

W IL L I A M  J. A R L IT Z , a w itness produced on 
b eh alf o f the respondent, being sworn, testi-
fied as fo llo w s :

D irect exam ination  b y  M r. H eine.

Q Y o u  are a p racticin g  p hysician  o f this 
county? A  I  am.

20  Q G raduate o f w hat institution? A  U n i-
v e rs ity  o f M aryland, tw enty-seven and a  h a lf 
y e a rs  p racticing.

Q H ave you  specialized? A  In  n eu rology 
and su rgery.

Q A ssum e a m an about th irty-six  y e ars  of 
age, who had never been subject to an y seizures, 
epileptic or otherw ise, or fa in tin g  spells, who 
w as in gen eral good health  fo r  the nine ye a rs  
preceeding his death, and who w as accustom ed 

30 on occasion to d rive a w agon to an ice house; 
that on a certain  d ay  he drove this w agon in, 
standing up in the w agon, and stopped it  on the 
scale, sa y  th at his w agon w as on the scale, and 
the horse ahead o f the scale, the w agon read y  
to be w eighed, and th at w hile in— as he came to 
th at position, he th rew  up his hands, said  
“ W h o a ,”  then turned to the side, fe ll backw ard, 
strik in g  his head on the ground, com ing in con-
tact w ith  an iron  p la te ; when a  person who w as 
in  or about came to him, found he w as still40
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breathing, and a fte r  being w orked over fo r  some 
tim e, he died, and the doctor on exam ination 
found the second cerv ica l verteb ra  fractu red , and 
laceration  or sw elling at the top o f the h e a d ; 
could you  sa y  w ith reasonable certa in ty  w hat 
w as the probable cause o f his death?

Mr. Gannon. I  object. It  is irrelevan t.
I t  is absolutely and p u re ly  a technical ques-
tion, q u a lify in g  the doctor as an expert w it-
ness. T h ere is no foundation fo r  it in the 
evidence in this case, w hat disease did cause 
his death except fo r  the fa c t o f this prim a  
facie  evidence that a fa ll from  the w agon 
broke his neck, and that w as the cause o f 
his death.

T h e Court. I  w ill overru le the objection.
-• . . 20 

A  T h ere is no question but that the cause of
death w as fra ctu re  o f the cervical vertebra.

Q Can you state  w hat in your opinion w ould 
be the probable cause o f fa llin g , from  his throw -
in g up h is hands and fa llin g  backw ards?

M r. Gannon. I  object.

T h e Court. O bjection sustained.

Q A ssum in g th at a  m an th irty-six  years of 
age, had been in previous gen eral good health, 
and th at on the occasion he drove the w agon—  
horse and w agon— into an ice yard , standing up 
in the w agon, he suddenly w ould th row  his hands 
up in the air, at the same tim e he said  “ W h o a ,”  
and the w agon com ing to a standstill, he turned 
sidew ays and fe ll o u t ; can you  state w ith  reason-
able certa in ty  w hat w ould be the probable cause 
o f th at seizure?

M r. Gannon. I  object. 40
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T h e C ou rt. O bjection  sustained. T h ere  
is  not a n y  p ro o f th ere  w as a n y  seizure.

M r. H ein e. I  w ill am end the question  and 
strik e  out “ se izu re .’ ’

T h e C ourt. I  th in k  yo u  are  f r y in g  to sub-
stitu te  the d o c to r ’s opinion fo r  the opin ion  

IQ o f the C ourt. H e m igh t h a v e  trip p ed , the 
horse m ig h t h ave stopp ed  q u ick ly  and he 
fe ll over, he m igh t h ave stum bled o ver som e-
thin g.

M r. H ein e. T h ere  is no such testim ony.

T h e C ourt. I  d o n ’t  know . Y o u  a re  a sk -
in g  the doctor to  speculate.

M r. H eine. I t  m ust be ap p a re n t to y o u r  
H onor, th a t a p erson  w ho is  a p p a re n tly  in 
good  health , su d d en ly th row s up h is hands, 

20  th ere m igh t be a  ca rd ia c  troub le o r  a n y  one 
o f  h a lf  a  dozen th in gs w hich  m igh t be p ro b -
able in  v ie w  o f h is ra is in g  o f h is arm s, 
p re lim in a ry  to fa llin g . I t  seem s to  m e th at 
is  a sym ptom  fro m  w hich  the doctor m igh t—  
I  do not sa y  he w ill, I  d o n ’t  kn ow  w h at he is 
g o in g  to sa y — b u t the C o u rt is en titled  to 
ligh t, w h eth er th a t is  som ething w h ich  in 
his opinion w ill enable the C o u rt to fo rm  an 
opinion.

'The C ourt. I  u n d erstan d  th at the th ro w -
in g  u p  o f h is hands w as his u su al m anner 
o f sto p p in g  the horse. I  w ill su stain  the 
objection.

Q A ssu m in g  a m an th ir ty -s ix  y e a r s  o f age, 
w ho h ad  b een  in  p rev io u s g en e ra l good h ealth , 
n ot afflicted b y  an y  ep ilep tic  o r  other seizure, 
w a s d riv in g  a w ago n  into an ice p lan t, d ro ve it  
on the scale, he stan d in g  up in  th e w agon , and 
w as to th ro w  up his hands and s a y  “ W h o a ”  in40
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the u su al m anner as he h ad  a lw a y s  done, and 
then should sudden ly turn  sid ew ays and fa ll  fro m  
the w agon , fa llin g  so th a t h is h ead  stru ck  the 
gro u n d  an d  his fe e t  up, or up a g a in st th e side or 
w heels o f the w agon , the b o d y bein g  betw een the 
gro u n d  and the side o f the w agon , h is leg s  b e-
tw een the w heels ; w ould  you  be able to sa y  w h at i  q 
in  y o u r  opinion w ith  reason ab le c e rta in ty  m igh t 
be the cause o f th a t action  in fa llin g — th at fa llin g  
caused  b y?

M r. Gannon. I  object.

Q W h a t w as the cause o f th a t fa llin g ?

M r. Gamnon. I  object, on the sam e 
ground.

T h e  C ourt. I  w ill a llow  it.
•

A  T h a t the in d iv id u a l h ad  an a tta ck  o f card iac  
syncope o r back  p ressu re , or ca rd ia c  em bolus.
T h a t is  the w a y  people w ith  those conditions o f 
th at k in d  u su a lly  act.

B y  the C ourt.

Q Y o u  m ean th e y  fa ll?  A  T h e y  are a p -
p a re n tly — seem  to be— in the v e r y  best h ealth , 
th e y  su d d en ly p u t up th e ir  hands, th ro u gh  the 
con striction . oq

Q Y o u  are sa y in g  som ething about p u ttin g  
up th e ir  hands. T h a t - w a s  not in  question. A  
W e  w ill elim in ate that.

Q Y o u  h ave the m ere fa c t  th a t th is m an d rove 
in  th ere, tu rn ed  arou n d  sid ew ay, p u t up his 
hands in  the u su al m an n er in w hich he had 
a lw a y s  done, tu rn ed  b ack w ard s and fe ll ; can  you  
sa y  w ith  reason ab le c e rta in ty — th a t is  the q u es-
tion— w h a t w a s the cause o f the fa ll?  A  E ith e r  
ca rd ia c  em bolus or ca rd ia c  syncope or back  p re s-
sure. 40
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Q T h a t is, supposing there w as an y internal 
cause fo r  it, I  suppose? A  Y es.

C ross exam ination  b y  M r. Gannon.

Q W h at do those phrases m ean? A  C a r-
diac embolus m eans this— a sm all vegetation  w as 

1 0  carried  from  the va lves o f the h eart b y  the c ir-
culation to the brain. T h at occurs ju st like th at 
(snaps his fin gers), and should produce death.

Q In stan tly?  A  W ith in  a v e ry  few  seconds, 
sometim es. B y  card iac, syncope or back p res-
sure I  m ean there is a h igh  blood pressure, and 
because o f the high blood p ressu re the circu la-
tion is arrested, and death is produced in that 
w ay.

Q H ow  does th at affect the brain— that la tter  
condition which you described? A  Y o u  m ean 

20  during the lifetim e o f the individual?
Q G enerally, as to the cause o f death? A  

W ell, it produces a cessation o f the circulation.
Q In  other w ords, it m akes the h eart stop 

beating? A  Y es.

Q In  the first condition you  have described, 
w ould there be an y clot ap pearin g  on the back 
o f the head, from  a  burst blood vessel? A  T h at 
w ould be a d ifferen t condition entirely. I f  a  

30  m an had an attack o f card iac syncope or cardiac 
embolus, unless ap op lexy is present in connection 
w ith  it, there is no reason w h y he should have 
a clot o f blood there.

Q Y o u  are g iv in g  us your opinion, that either 
one o f these two causes w as the cause o f .this 
m a n ’s death, from  the circum stances related  to 
you? A  I  know  nothing about the circum -
stances, th ey  h ave not been related  to me. I  
know  nothing about the case.

Q Suppose I  w as standing as I  am  standing 
40 now, and w ithout throw in g up m y hands I  should
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drop to the floor; sittin g  w here you  are, could 
you  tell m e w ith  reasonable certa in ty  w hat w as 
the cause o f m y death— or could you  te ll an y-
body else? A  Y e s, w ith  a reasonable degree o f 
certa in ty, elim inating fra ctu re  of the skull or 
o f the spine. I f  you  fe ll as you  describe, I  
should sa y  you  had cardiac syncope or cardiac 
embolus, or you m ight have had a cardiac d ila ta-
tion w ith  com plete loss o f com pensation.

Q W ould  an y o f these phrases you  have used 
correspond w ith  the common acceptation of 
ap op lexy o r  ep ilepsy? A  No. One o f the com-
mon uses— common w ords used fo r  cardiac syn-
cope is h eart failure.

Q A s  a m atter o f fact, i f  a  m an should drop 
dead on the street, you could only call the cause 
o f his death, unless you saw  some extraneous 
circum stances, h eart fa ilu re?  A  No, I  would 
not. The law  does not perm it me to use such a 
term , it is too indefinite.

Q The term s you have used w ould em brace 
th at condition? A  Y e s. I t  w ould m ean the 
same th in g ,. but the law  demands, in filling the 
death certificate, we be m ore specific.

Q B u t when you g ive  yo u r opinion w hat 
caused this m an ’s death, the phrase which you 
use would em brace ju st such a cause o f  death? 
A  Y es.

Q W h at is the percentage o f cases w here a 
m an drops dead w ithout an y apparen t cause, in 
w hich the cause o f death is the first condition 
you  have described? A  I  d o n ’t know. I t  oc-
curs— a g re a t -m any cases, I  couldn ’t tell you 
how m any. M en are ap p aren tly  in  the v e ry  
b e st*o f health, found dead in bed, found dead 
sittin g  on a chair, w alk  down the street and drop 
suddenly.

10
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Q O utside o f the fa ct th at the m an ju s t  
dropped w ithout an y apparen t explanation, you  
d o n ’t  know  w hat caused his death? A  I  know  
nothing about it.

Q Y o u  are sim ply g iv in g  it as yo u r opinion, 
applied gen era lly  to these circum stances, th at h is 

1 0  death w a s caused b y  either one o f  these con-
ditions you  have described? A  I  am not sa y-
in g  that. T h e statem ent is  m ade here th at this 
m an has a fra c tu re  o f the cerv ica l vertebra. 
T h at is  enough to cause his death. I  am  ex-
p ressin g  m y opinion as to w hat caused his fa ll.

Q I f  eith er o f these conditions w hich you  
have described w as the cau se  o f  the fa ll, w ould 
it  cause in stan t death? A  I t  m ight, and the 
m an m ight die w ithin two o r  three hours. A  

2,0 m an have an attack o f card iac  syncope,
and m ight live  fo r  three or fo u r or five hours. 
P erh aps i f  rem edial m easures w ere used ra p id ly  
and heroically , he m ight recover fo r  the tim e be-
ing— until he got his n ext attack.

Q W ould a post-m ortem  exam ination d is-
close the sym ptom s from  which a definite d iag -
nosis could be m ade, statin g that either one o f 
the causes you  have given  w as the cause o f 
death? A  No. In  the case o f card iac syncope, 

3 0  unless a m icroscopic exam ination had been m ade 
o f  the k id n ey stru ctu re; and unless, in the other 
condition, a m icroscopic exam ination h ad  been 
m ade o f the va lves o f the heart, to determ ine i f  
there had been at an y tim e fluctuation o f the 
valves. A n  ord in ary  post-m ortem  w ould not dis-
close that unless the changes w ere so profoun d 
th a t th ey could be determ ined b y  the eye.

40-
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A R T H U R  P. H A S H IN G , recalled.

D irect exam ination  b y  M r. Gannon.

M r. Gannon. Do you adm it his qualifica-
tions I

M r. H eine. Y es.

Q In  yo u r exam ination o f th is body, did you 
discover any sym ptom s or an y signs w hich w ould 
indicate th at M r. K ro o g  w as a sufferer, im -
m ediately before his death, from  card iac syncope 
or card iac embolus? A  I  m ade no internal 
exam ination o f the body. T here w as no autop sy 
perform ed.

Q Y o u  view ed the condition o f the body? A  
I  did.

Q F ro m  yo u r exam ination o f it, can  you  say 
— giv e  us yo u r opinion, i f  there w ere any in-
tern al causes o f death?

M r. H eine. I  object. I t  is not in proper 
form , it  is hypothetical.

The Court. I  w ill allow  it.

A  I  expressed m y opinion th at the internal 
cause o f death w as fra ctu re  o f the skull, which 
w ould in itse lf  be sufficient to cause death—  
fra ctu re  o f the second cervical vertebra.

Q W ith  w hat degree o f certa in ty  w ould it be 
said  that a  m an who drops in his footsteps, w ith -
out an y other explanable cause— to w hat degree 
o f certa in ty  can it be said  that he is a  su fferer 
from  cardiac syncope or cardiac embolus ? A  
In  the absence o f a post-m ortem  exam ination, 
you  w ould w ant to get some o f his previous his-
tory.

Q A re  there an y causes w hich m ay cause a 
m a n ’s death under those circum stances, than 
these two conditions ? A  I  understand you to

10
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sa y  w hat causes w ould cause death, or w ill cause 
unconsciousness ?

Q C ause him  to f a l l !  A  T h a t m eans uncon-
sciousness.

Q Y e s. A  M any causes o f unconsciousness.

1 0  Q W o u ld n ’t an attack  o f indigestion cause 
th at? A  T he causes are m an y; you  can go 
down the lis t o f possible causes, th ey are v e ry  
num erous.

20

Q M ention some o f the m ost sim ple. A  
Conditions referrab le  to the heart, re ferrab le  to 
the central nervous system , w ould be the tw o 
b ig  groups.

Q I f  a m an w as su fferin g  from  either o f these 
conditions, w ould there be evidence o f it in 
previous occasions, than that on w hich the a t-
tack  occurred? A  W h at w ere those two con-
ditions ?

Q C ard iac  embolus and syncope ? A  A n  
embolus, one w ould suspect th at i f  there w ere 
vegetation  on the va lves o f the heart, it  is pos-
sible he w ould have had some other previous 
h isto ry  o f illness. A  card iac condition not 
n ecessarily  due to vegetation  or va lv u la r con-
ditions m ay not n ecessarily  have given  sym ptom s 

30 . o f it, because i f  you  had embolus, you  would 
prob ab ly have had cardiac sym ptom s, preceding 
it, at some other time. I t  is not probable in the 
absence, or in  a n egative h istory, you w ould look 
fo r  it. On the other hand, it is possible to have 
some one o f the card iac conditions w hich’ never 
existed  before, but one w ould a lw a ys w ith  a 
serious condition be lik e ly  to have a  previous 
h isto ry ; although there occur ind ividuals—

Q I s n ’t it an extrao rd in ary  thing fo r  a p er-
son to drop from  h eart disease, w ithout h avin g

40
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some p rev io u s sym ptom ? A  No. I  see th at 
v e r y  freq u en tly .

T h e C ourt. M r. H eine, do yo u  w an t to 
m ake an y  argu m en t in th is m atter?

M r. H ein e. I  w ill re fe r  y o u r  H o n or to the 
case o f In  re San d erson , 113  N. E ., 355.

A R G U M E N T .

T h e  C ourt. I t  seem s to the C o u rt th at th ere 
is not a n y  sp ecu lation  in  th is case as to w h at 
caused the death. D eath  w as caused  b y  a broken 
neck. I  b e lieve I  ought to ad op t the reaso n in g  
o f the case cited  b y  M r. G annon. T h e re a l cause 
o f the death  w as the broken neck. W e  sh all go 
back  fu rth e r  and fu rth e r  to' find o u t w h a t w ere  2 o 
the rem ote causes o f  the b re a k in g  o f the neck.
I t  is  o n ly  w hen w e g et fu r th e r  back  than  th at, 
th a t w e b egin  to speculate. T h e respon den t 
b rin g s in a  p h ysician  who an sw ers the h yp o th eti-
ca l question  w ith  re g a r d  to w h a t m igh t be the 
cause o f the fa ll. A n y  oth er su pp osition  w ould  
be ju s t  as va lid . I  th in k  the p etitio n e r h as su s-
ta in ed  the burden.

M r. H ein e. M il l  y o u r  H o n or in d icate  w h a t 
y o u  con sider the acciden t? 30

T h e  C ourt. W h en  you  com e to p re p a re  the 
sta te  o f fa c ts , yo u  can in d icate  th a t w ith  suffi-
cien t c e rta in ty  fo r  th e u p p er cou rt to  re v ie w  it.

M r. Gannon. I  w ould  like to m ake fo rm a l a p -
p licatio n  fo r  coun sel fee.

T h e  C ourt. P re se n t th at a t the tim e yo u  p re -
sen t yo u r findings.

40
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Determination of Facts and Order.
F ile d  D ecem ber 4, 1917.

T h e above m a tter com ing on fo r  h earin g, and 
h a v in g  been subm itted  to me fo r  decision, I  h ere-

t o  b y  find and determ ine as fo llo w s :

1. T h is  is  a  p roceed in g  b ro u g h t b y  E liza b eth  
K r o o g  a g a in st the K e y sto n e  D a ir y  C om pan y, a 
co rp o ratio n  o f the S ta te  o f N ew  J e rse y , un d er 
th e p ro v isio n s o f an a ct entitled, “ A n  A c t  p re -
scrib in g  the lia b ility  o f an em p loyer to m ake 
com pen sation  fo r  in ju rie s  rece ive d  b y  an em -
p loyee in  the course o f  an em ploym ent, estab lish -
in g  an e lective  schedule o f com pensation  and 
re g u la tin g  p roced u re fo r  the d eterm in ation  o f 

20  lia b ility  and com pensation  th e re u n d e r,”  a p -
p ro v ed  A p r i l  4th, 19 11, and the acts am en d ato ry  
th ereof, and supplem en tal th ereto , th a t a sta te -
m ent o f  fa c ts  re la tin g  to  the c la im  o f the p e ti-
tion er, certified  b y  W o rk m e n ’s C om pensation  
A id  B u rea u , u n d er the p ro v isio n s o f an  act en-
title d  “ A n  A c t  cre a tin g  a  W o rk m e n ’s C om pen sa-
tion  A id  B u re a u  in  the D ep artm en t o f L a b o r ,”  
a p p ro v e d  M arch  15, 1916, w as filed in  lieu  o f a 
p etition  on the 23rd d a y  o f A u g u st, 1917, and on 

30 th a t d ate an o rd e r  w as m ade a ssig n in g  counsel 
and settin g  the cause dow n fo r  h e a rin g  fo r  the 
20th d a y  o f Septem ber, 1917, th a t the date o f 
sa id  h ea rin g  w as ad jo u rn ed  re g u la r ly  fro m  tim e 
to tim e to the 15 th  d a y  o f N ovem ber, 1917, th a t 
p rocess w as served  upon th e respon den t on or 
about the 25th d a y  o f A u g u st, 1917, and th at 
the an sw er o f  the respon den t w as filed on the 
28th d a y  o f Septem ber, 1917, w hich  h ea rin g  w as 
held  in  the presen ce o f W illia m  R. Gannon, a t-
to rn e y  o f the p etition er, and M. C asew ell H ein e,

40
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attorn ey o f the respondent, on w hich d ay both 
p arties produced w itnesses who w ere exam ined 
in the presence o f the C ourt and said  counsel.

2. T h a t said  decedent w as em ployed b y  the 
respondent as a salesm an and d river o f  one of 
the w agons o f the said  respondent on or about 
the 8th d ay o f Septem ber, 1916, and his duties 
included the selling and d e livery  o f  m ilk fo r  
said  respondent and other num erous duties, 
am ong which w as the duty o f jou rn eyin g  to the 
y a rd  o f the M ountain Ice C om pany in J e rse y  
C ity , and procurin g ice fo r  use in p reserv in g  
the m ilk of the respondent, and that it  w as his 
du ty on m any occasions to m ake these trip s  fo r  
ice, and th at he continued in such em ploym ent 
up to and including the 8th d ay  o f Septem ber,
1916, on w hich d ay  he suffered the accident here- 20 

in a fte r  described which caused his death.

3. T h at decedent at the tim e o f his death w as 
receivin g fo r  his w age the- sum o f $17 p er week.

4. T h at on  the 8th d ay  o f Septem ber, 1916, 
the decedent sustained personal in ju ries as the 
result o f an accident. T h at the accident oc-
curred  w hile decedent w as d riv in g  said  horse 
and w agon onto a w eighing scale at the ice depot 
belonging to the M ountain Ice Com pany located 30 
at F e r r y  street and R avin e road at the E r ie  R a il-
road, J erse y  C ity , N ew  J e rse y ; which said  horse 
and w agon w as being driven  on the scale fo r  the 
purpose o f w eigh in g the same. D ecedent had 
driven  the horse and w agon onto the scale when 
suddenly the horse stopped, and the decedent w as 
acciden tly throw n or fe ll out o f the w agon onto
the ground at the side thereof, his head strikin g 
on an iron ra il a t the side o f the s c a le ; th at as a 
result o f said  accident, decedent sustained a ^
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broken  neck and o th er in ju rie s  fro m  w hich  he 
d ied  in  a  fe w  m inutes; T h a t  the in ju r y  w hich  
caused  d eced en t’s death  w as a  fra c tu re  o f the 
second c e rv ic a l v e rte b ra e  o f  the sp in e im m e-
d ia te ly  below  the base o f the skull and th a t said  
accid en t and death  arose  out o f and in  the course 

1 0  o f  sa id  d eced en t’s em ploym ent w ith  respondent.

5. T h a t the respon d en t h erein  h ad  p ro p er 
n otice o f sa id  accident.

6 . T h a t as a resu lt o f  sa id  accid en t decedent 
died  le a v in g  him  su rv iv in g  his w ife , th e  p e ti-
tion er, w ho w as an actu a l dependent o f sa id  de-
cedent and w ho w a s liv in g  w ith  h er husband at 
the tim e o f the accident and o f h is decease.

7. T h a t respon den t h as n ot p a id  to the peti- 
20  tio n er as a dependent o f sa id  decedent the fu -

n era l expense o f $ 10 0  o r  a n y  w e ek ly  com pensa-
tion  due h e r  or a n y  p a rt  th ereof.

8 . T h a t the p etition  .filed in the above m atter, 
w as filed in accord an ce w ith  an a ct en titled  “ A n  
a ct crea tin g  a W o rk m e n ’s C om pensation  A id  
B u re a u  in  the D ep artm en t o f  L a b o r ,”  a p p ro ved  
M arch  15, 1916, and th at no p ro v isio n  fo r  la w fu l 
and adequate com pensation  a p p ro v e d  b y  sa id  
b u reau  has been filed  as req u ired  b y  the pro- 
v is io n s o f sa id  act cre a tin g  the bu reau , and 
th a t the e ffo rts  o f  sa id  b u reau  to b rin g  about a 
settlem ent w ere w ith ou t success.

9. I  find th e re fo re  th a t th e p etitio n er is en-
title d  to com pensation fo r  a p eriod  o f th ree hun-
d red  w eeks a t the ra te  o f  $5.95 p er w eek and 
b u ria l expen ses to the am ount o f  $10 0 .

10. T h e  counsel o f  the p etitio n e r is en titled  
to com pensation  in  ad d ition  to his costs in  the 
sum  o f tw o hundred ($2 0 0 ) d o llars, sa id  sum  to40
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be p aid  b y  respondent, in addition to the com-
pensation above provided for.

11. Costs w ill be allow ed the petitioner, to be 
p aid  b y  respondent in addition to the com pen-
sation and counsel fees above provided for.

12. I t  is th erefore on this 3rd d ay o f Decern- i q  
ber, 1917,

O r d e r e d , that judgm ent final be entered in 
fa v o r  o f  the petitioner, E lizabeth  K ro o g , and 
again st the respondent, K eysto n e D a iry  Com -
pany, Inc., a corporation, in the sum of $5.95 
p er w eek fo r  a period o f three hundred weeks 
beginning w ith  the 8th  d ay o f Septem ber, 1916, 
together w ith  the sum  o f one hundred dollars 
b u ria l expenses and $200 allow ed counsel fo r  
petitioner and taxed  costs, to be p aid  in one lum p 20 

sum upon the en try  o f judgm ent final. C osts 
taxed  at $36.97.

M A R K  A . S U L L IV A N ,
J .

F ile d  D ecem ber 4, 1917, C le r k ’s office.

J o h n  J. Mc Go ve r n ,
Clerk.

30

40
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R eason s.

Reasons.
F ile d  D ecem ber 22, 1917.

„  New Jersey Supreme Court

A n d  the sa id  p rosecu to r, K e y s to n e  D a ir y  C oim  
p an y, a corp o ratio n , oomes an d  p ra y s  th a t the 
ju d gm en t a g a in st it  in  the C o u rt o f  Com m on 
P le a s  o f the C o u n ty  o f H udson, m a y  be set aside, 
rev erse d  and fo r  n oth in g holden, fo r  the fo llo w -
in g  rea so n s:

1. B ecau se  the C o u rt held  th at the accident 
_ aro se  out o f and in  the course o f the em ploym ent

o f p e tit io n e r ’s decedent.

2 . B eca u se  the C o u rt held  th a t th e accident 
aro se  out o f the em ploym ent o f p e tit io n e r ’s de-
cedent.

3. B eca u se  the C o u rt fou n d  th at the death  
w as caused  b y  acciden t a r is in g  out o f  and in  the 
co u rse  o f the em ploym ent.

4. B eca u se  the finding o f the cause o f death  
w a s co n tra ry  to th e m edical testim on y adduced.

20

E l i z a b e t h  K r o o g , w id o w  of 
H e n ry  K ro o g , deceased,

P etitio n er ,

K e y s t o n e  Da i r y  C o m pa n y , a 
corporation,

D  efen dan t-P ro  se cut o r.

vs.
On C ertiora ri. 

R easons.



3 7

R e a s o n s.

5. B e c a u s e t h e C o u r t r e f u s e d t o fi n d t h a t a n 

i n d e p e n d e n t c a u s e n o t a r i s i n g o u t o f a n d i n t h e 

c o u r s e o f t h e e m p l o y m e n t w a s t h e p r o x i m a t e 

c a u s e o f t h e d e a t h.

6 . B e c a u s e t h e C o u r t r e f u s e d t o s t r i k e o u t t h e

t e s ti m o n y o f t h e d o c t o r f r o m  h i s r e c o r d t h a t t h e 

d e a t h r e s u l t e d f r o m  a n a c c i d e n t a l f a ll. 1 0

M. C A S E W E L L  H E I N E ,

■ A t t o r n e y f o r D e f e n d a n t - P r o s e c u t o r.

S e r v i c e a c k n o w l e d g e d D e c e m b e r 2 0, 1 9 1 7.

W I L L I A M  R . C A N N O N ,

A t t o r n e y f o r P e ti ti o n e r.

2 0

3 0

4 0
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O pinion o f S u p rem e Court:

Opinion»
F ile d  M a y  3, 1918.

N E W  J E R S E Y  S U P R E M E  C O U R T . 

F e b r u a r y  T e r m, 1918.

E l i z a b e t h  K roo g , &c ., j
D efen d a n t, /

\ On
/  C ertio ra ri.

K e y s t o n e  D a i r y  C o mpa n y , V
P ro secu to r . 1

Su b m itted  F e b r u a r y  T erm , 1918.

B e fo r e  J u stice s  B e rg e n  and B lack .

F o r  P ro secu to r, M. C a se w ell H eine, E sq .

F o r  D efen d an t, W illia m  R . C annon, E sq .

P e r  Curiam .

T h is  is  a W o rk m e n ’s C om pen sation  case h eard  
in  th e H udson C o u n ty  C o u rt o f Com m on P le a s , 
re su ltin g  in  a  d eterm in ation  in  fa v o r  o f  E liz a -
b eth  K ro o g , w id o w  o f H e n ry  K ro o g . H e n ry  
K r o o g  w as a  salesm an  and d r iv e r  o f one o f the 
d e fe n d a n t’s w agon s, on the 8th  o f  Septem ber, 
1916, he w as k ille d  w hile d r iv in g  a h orse and 
w ago n  on to  a  w e ig h in g  scale, a t  the ice  depot 
b elon gin g  to the M ountain Ice  C o m p an y a t 
F e r r y  S tre e t and R a v in e  R o a d  a t  the E r ie  R . R . 
in  J e r s e y  C ity ;  as he w a s d riv in g  on to the 
scale, he w as stan d in g  up in the w agon , he w as 
h e a rd  to sa y  “ w h o a ”  suddenly, the h o rse  stopped 
an d  decedent w as accid en tly  th ro w n  o r  fe ll  out 
o f the w ago n  on to th e groun d , h is  h ead  str ik in g  
an  iro n  r a il  a t th e side o f th e scale ca u sin g

10
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40
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death. T h e defen se M-as th a t h is death  w a s the 
re su lt o f  n a tu ra l causes, such as h e a rt  fa ilu re . 
T h is  is  th e  on ly p o in t in  the case. T h e  ju d g -
m ent o f the Com m on P le a s  C o u rt is  su p p orted  
b y  the evidence and th is u n d er the statu te , on 
question s o f fa c t  is  con clu sive and binding. 

1 0  T h e  ju d gm en t o f the C o u rt o f  Com m on P le a s  is  
affirm ed w ith  costs.

20
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R u le  A ffirm ing Judgm ent.

Rule Affirming Judgment.
E n te re d  M a y  9, 1918.

N E W  J E R S E Y  S U P R E M E  C O U R T .

E l i z a b e t h  K roo g , w id ow  of 
H e n ry  K ro o g , d e c ’d,

P e titio n e r  and D efen d a n t, \

vs.

K e y s t o n e  D a i r y  C o m p a n y , a) 
c o r p ’n,

R esp on d en t and P ro secu to r .

On
C ertio ra ri
R u le.

1 0 '

T h e co u rt h a v in g  in sp ected  the tra n sc rip t and 
p roceed in gs o f the C o u rt o f  Com m on P le a s  o f 20 

th e C o u n ty  o f H udson retu rn ed  w ith  the cer-
t io r a r i in  th is cause, the reason s fo r  re v e rs in g  
th e  ju d gm en t below , and h eard  the argu m en t o f 
counsel therein , and h a v in g  d u ly  con sid ered  the 
sam e, do o rd er th a t th e  ju d gm en t o f the C o u rt 
o f  Com m on P le a s  o f the C o u n ty  o f  H udson be 
in  a ll th in gs affirm ed w ith  costs, an d  th e sa id  
reco rd  rem itted  to th e cou rt below  to be p ro -
ceeded  w ith  accord in g  to la w  and the p ra ctice  
o f sa id  court. 39

E n te re d  M a y  9, 1918.

On m otion  o f
W I L L I A M  R . G A N N O N , 

A tto r n e y  o f P e titio n e r  and D efendan t.

D . E U G E N E  B L A N K E N H O R N ,
O f C ounsel.

A  tru e  copy.

E n o c h  L . J o h n s o n , 
C lerk . 40





$>w Jrrarg (Emiri of 
iErrora aitò Appaila

E l i z a b e t h  K r oo g , widow of 

H e n r y  K ro o g , deceased,
R esp o n d en t,

vs.

K e y s t o n e  D a i r y  C o m pa n y , a cor-

poration,

A p p ella n t.

BRIEF OF PETITIONER-DEFENDANT

I.
Death was caused by an accident arising 

“out of” the employment of decedent.

On
A p p e a l

fro m
Su p rem e

C ourt.

10

20

T h e cou rt fou n d  as a  fa c t  th a t “ decedent h ad  
d rive n  the h o rse  and w ago n  onto th e scale w hen 
su d d en ly th e h orse stopped, th e decedent w as acci-
d e n ta lly  th row n  or fe ll out o f the w ago n  onto the 
gro u n d  at the side th ereof, h is head  str ik in g  on an 
iron  ra il a t the side o f the sca le ; th at as a  resu lt 
o f  sa id  accident, decedent su stain ed  a broken  neck 
and oth er in ju rie s  fro m  w h ich  h e died  in  a fe w  
m inutes. T h a t the in ju r y  w hich  caused d eced en t’s 
death  w as a fra c tu re  o f  the second v e rte b ra  o f

40
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the sp in e im m ed iately  below  the base o f the skull 
and th at sa id  acciden t and death  arose  ont o f and 
in  the course o f sa id  d eced en t’s em ploym ent w ith  
resp o n d en t”  (C ase , p. 33, 11. 34-40, p. 34, 11. 1-10 ). 
T h e re  is am ple testim on y in  th e case to su stain  
such a fin d in g. T h e  fo llo w in g  exp ressio n s a re  
fou n d  in  the te s tim o n y :

20 H e n r y  B a r n i c k e l  : “  I  w as stan d in g  on the scale
w hen the w agon — w hen M r. K r o o g  d rove in  th e 
sam e as u su a l; h e d ro ve  on th e  sca le ; h e ju s t  p u t 
his hands up and said , ‘ W h o a ’ , the sam e as he 
d rove in a n y  oth er d ay, tu rn ed  r ig h t  around and 
fe ll o v e r  s id e w a y s ”  (C ase , p. 12, 11. 19-24). “ H e  
turn ed  r ig h t  around, fe ll b ack w ard s o v er th e side 
o f the w a g o n ”  (C a se , p. 12,11. 30-33). “ H e n ev er 
spoke a w o rd ; he w as s till b reath in g  w hen w e 
p ulled  him  out fro m  u n dern eath  the w a g o n ”  (C ase, 

20 P. 13, 11. 8-10).
T h e  deceased w as still a liv e  w hen th e doctor 

a rr iv e d  fro m  the h o sp ita l in  th e am bulance and the 
doctor “ w orked  o ver h im ”  fo r  some tim e a fte r  he 
reached  the scene o f the accid en t (H e n ry  B a r- 
nickel, p. 14,11. 20-40).

In  o rd er to adopt the resp o n d en t-p rosecu tor’s 
v ie w  o f th e case, the cou rt should h ave  to fo llo w  
counsel into the realm s o f speculation. D r. A r-  
litz, alone, testified  th at in  his opinion, ca rd ia c  

gQ syncope or card iac  em bolus caused the fa ll  (C ase , 
p. 25, 11. 20-24). A  m icroscopic exam in ation  
w ould  h a ve  disclosed w h eth er the fa ll  resu lted  
fro m  eith er cause (D r. A r litz , p. 28, 11. 28-40; D r. 
H ask in g , p. 29, 1. 36). T h is  p ro o f respon den t did 
not o ffer, a lth ou gh  it  h ad  am ple o p p o rtu n ity  to 
h ave such post-m ortem  exam in ation  m ade, and 
consequently th ere w as n oth in g b e fo re  the cou rt 
fro m  w hich the conclusion could rea so n a b ly  be 
reach ed  th at the fa ll  w as due to the cause sug- 

40 gested  b y  D r. A r litz .
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D r. H a sk in g  testified  th at th ere w e re  m an y 
th in gs w hich m igh t h a v e  caused deceased to fa ll  
(C ase , p. 30, 1. 10 ), and th e cou rt adopted  his 
v ie w  o f the m atter.

B o th  p h ysician s a g ree d  th at a  fra c tu re  o f the 
cerv ica l v e rte b ra  caused the death  (D r. A r litz , 
p. 28,11. 1 1 -1 3 ; D r. H ask in g , p. 29,11. 27-29).

B u t should it be conceded th a t ca rd ia c  syn cop e j q  
or ca rd ia c  em bolus caused the fa ll, such an  a ttack  
m igh t not n e ce ssa rily  cause the death, “ u n til he 
g o t h is n ext a t ta c k ’ ’ (D r. A r litz , p. 28, 11. 18-23). 
H ence, had deceased n ot rece ived  the in ju r y  fro m  
w hich concededly death  resu lted , and had he reco v-
ered  sufficiently to h ave liv ed  “ u n til he h ad  another 
a tta c k ,”  respon den t m igh t h ave escaped lia b ility .

R eim ers vs. P ro cto r  P u b . C o., 89 A t., 931.

B u t b y  reason  o f his p osition  upon the m ilk  20 
w agon, due to his em ploym ent, decedent in his fa ll  
received  the in ju r y  w hich  resu lted  in  his death.

T h e  case o f R eim ers vs. P ro cto r  P u b lish in g  C o.,
89 A t., 931, c ited  b y  the p rosecutor-respon d en t is 
not in  point, since in th a t case the em ployee v io -
la ted  the exp ress ru le  o f h is em p loyer w ith  r e fe r -
ence to the use o f the autom obile in  w hich  he re -
ceived  an in ju ry , and th ere  w as no testim on y from  
w hich  it  could be in fe rre d  th at the in ju r y  so re -
ceived  resu lted  in  his death, because the p h y sicia n  30 

w ho atten ded th e em ployee testified  th at h e could 
not sta te  w h eth er th e in ju r y  caused the death.

A p p e lla n t ’s counsel has d irected  the c o u rt ’s a t-
tention  to the case o f S an d erso n  (113  N . E . p. 355) 
in  w hich  the Su p rem e C o u rt o f M assach usetts held 
th at th ere w as an  en tire  absence o f eviden ce to 
show  th a t the h em o rrh age w as caused b y  the fa ll  
fro m  the w agon . In  th at case, h ow ever, th ere w as 
no evidence th a t th e h em o rrh age fro m  w hich death  
resu lted  occu rred  su bsequ en tly  to the fa ll  fro m  the 40
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w a g o n, a n d t h e c o u r t f o u n d t h a t i t w a s o b li g e d t o 

s p e c u l a t e i n o r d e r t o d e t e r m i n e a t w h a t ti m e t h e 

h e m o r r h a g e o c c u r r e d. T h e c o u r t s o f t h i s s t a t e 

o n a s i m il a r s t a t e o f f a c t s h a v e h el d t h a t t h e fi n d -

i n g o f a n e m p l o y e e d e a d w i t h a w o u n d, w h i c h a d -

m i t t e d l y w a s r e c e i v e d i n t h e c o u r s e o f h i s e m p l o y -

m e n t, e s t a b li s h e s a p ri m a f a c i e c a s e e n ti tli n g t h e 

■j q  p e ti ti o n e r t o r e c o v e r y u n d e r t h e c o m p e n s a ti o n 

l a w . T h e f a c t s i n M u zi k v. E r i e R . R . C o.  8 5 N. 

J . L ., 1 2 9 a n d D e F a z i o’ s E s t a t e v. G ol d s c h m i d t  

B e ti n n i n g C o.,  8 8  A tl. ( N . J . ) 7 0 5 a r e al m o s t 

i d e n ti c a l w i t h t h a t o f t h e S a n d e r s o n c a s e, a n d 

t h e h o l d i n g i s d i r e c tl y c o n t r a r y.

T h e l e a d i n g A m e r i c a n d e ci si o n s h a v e f o ll o w e d 

t h e E n g li s h  c a s e o f W i c k s v. D o w ell,  2 K . B ., 2 2 5, 

2 A w n . C a s. 7 3 2.

I n  C a r r o ll v. W h a t C h e e r S t a b l e s C o.  ( R . I. )
o n

9 6 A tl. 2 0 8, a t p a g e 2 1 1 , t h e c o u r t c i t e d w i t h a p -

p r o v a l t h e r u l e l a i d d o w n i n W i c k s v. D o w ell & C o.,  

i n w h i c h t h e e m p l o y e e, b e i n g s ei z e d w i t h a n e p i -

l e p ti c fit, f e ll t h r o u g h a h a t c h w a y a n d r e c e i v e d 

i n j u r i e s r e s u l ti n g i n h i s d e a t h a s f o ll o w s :

“ T h e c a s e o f W i c k s v. D o w ell & C o.,  s u p r a, 
w a s f o ll o w e d i n t h e c a s e o f D r i s c o ll v. C u s h -
m a n’ s E x p r e s s C o.,  M a s s. W . C. C. ( J u l y 1, 
1 9 1 2 — J u n e 3 0, 1 9 1 3 ) p p. 1 2 5, 1 3 0, w h e r e t h e 

o 0   d r i v e r o f a n e x p r e s s w a g o n, e m p l o y e d b y t h e 

d e f e n d a n t, w h il e d r i v i n g h i s w a g o n, s u f f e r e d 
a f a i n ti n g fit, o r a n “ e p il e p ti f o r m  a t t a c k , ”  

f a lli n g f r o m  h i s w a g o n a n d f r a c t u r i n g h i s 
s k ull, d y i n g f r o m  t h e e f f e c t o f t h e f r a c t u r e . 
I t w a s h el d b y t h e I n d u s t r i a l A c c i d e n t B o a r d , 
i n r e v i e w , a n d i n c o n fi r m a ti o n o f t h e d e ci si o n 

o f t h e c o m m i t t e e o f a r b i t r a ti o n , t h a t t h e e m -
p l o y e w a s e x p o s e d t o a s u b s t a n ti a l a n d i n -
c r e a s e d r i s k o w i n g t o h i s o c c u p a ti o n, t h a t t h e 
i n j u r y a r o s e o u t o f a n d i n t h e c o u r s e o f h i s 

e m p l o y m e n t, a n d t h a t t h e d e p e n d e n t m o t h e r 
w a s e n ti tl e d t o c o m p e n s a ti o n.4 0
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“ W icks v. Dow ell, supra w as cited b y  the 
court w ith apparen t ap p roval in Fennah v. 
M idland, etc., R y., 45 I r  L . T ., 192, 4 B . W .
C. C., 440, 442, a case decided in the C ourt 
o f A pp eal, Ireland, 1911, and has been fr e -
quently cited in argum ent both in the E n glish  
C ourt o f A p p eal and in the H ouse o f Lords. 
No case has been cited to us in w hich that 
case has been criticized, modified, doubted, or 
overruled. A  num ber o f cases have been 
cited to us in volvin g the sam e gen eral p rin ci-
ple that w ere the previous diseased condi-
tion or tem p orary  illness o f the em ployee is 
a contributing or antecedent cause o f the ac-
cident nevertheless the em ploye m ay recover. 
S ee: 8 . S . Sw ansea Vale v. R ice, 4 B . W . 
C. C., 298, a  case o f tem p orary  illness, con-
tributin g to the accident o f fa llin g  overboard 
from  a vessel. F en n a l v. M idland, etc., R y., 
4 B . W . C. C., 440, w here an engine driver, at 
w ork on his engine w hile stopped at a station, 
tightening up a nut fe ll to the perm anent w a y  
and died from  the effects o f the fa ll, and 
w here it  appeared that he had p reviou sly  had 
fa in tin g  fits it w as held that reco very  could 
be had, th at it  w as an accident aris in g  out of 
his em ploym ent. Ism ay v. W illiam son, 1  B . 
,W. C. C.,232 (H ouse o f L o rd s), w here the 
accident w as a heat stroke from  a furn ace 
which happened to a hand em ployed in the 
engine room, and who w as shown to have been 
in poor ph ysical condition, not fit to stand 
the heat. Clover, Clayton, & Co. v. H ughes, 
3 B . W . C. C., 275 (H ouse o f L o rd s), a case 
o f death o f a w orkm an who had a v e ry  serious 
aneurism  of the aorta, which ruptured w hile 
he w as engaged in his ord in ary  occupation; 
d isease o f long standing. M e Inness v. Duns- 
m uir & Jackson, 1  B . W . C. C., 226 (C ou rt of 
Sessions, Scotland), w here a w orkm an h avin g 
hardening o f the arteries, b y  over exertion 
brought on cerebral hem orrhage, which w as 
m ore lik e ly  to occur in his case on account 
o f the hardening o f the arteries. M askery v. 
Lancashire Shipping Co., 1914 S to n e ’s W . C.
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& Ins. C as., 290 (C o u rt o f  A p p e a l, E n g la n d ), 
a case o f death  fro m  h eat stroke su ffered  b y  
a  la b o rer in  the engine room  o f a steam er in  
the R ed  S ea, deceased bein g p h y s ica lly  unfit 
fo r  the w o rk  w hich  in vo lved  exp o su re  to ex-
trem e heat, c itin g  Ism ay v. W illiam son, supra, 
See, also, M organ v. Zenaida, 2 B . W . C. C. 
19, and A itk e n  v. F in la y  son, etc., 1914  S to n e ’s 

-.q  W . C. & Ins. C as. 398.”
,We a re  o f the opinion th a t the decree ap -

p ealed  fro m  in th is case is fu lly  su pp orted  b y  
the evidence ; and un der the p rin cip les o f law  
so c le a r ly  set fo rth  in the above-cited  cases, 
w ith  w hich  w e find no reason  to dissent, w e 
find th at w h at h appened to the p etitio n er w as 
an “ a cc id e n t”  un der the term s o f the act, and 
th a t the accident ‘ arose out o f * * * the em -
p lo y m e n t.’ ”

“ T h e ap p ellan t cites a fe w  cases w hich  do 
not seem  to th is court to h ave an y  w eig h t in  

2 Q this connection, since the cou rt in  each case 
fou n d  th at in ju r y  o r death  o f the em ploye did 
not ‘ a r ise  out o f the em p loym en t.’ but arose 
fro m  n a tu ra l causes to w hich  an y  one not so 
em ployed w ould  h ave  been eq u ally  subject. 
Sheldon v. N eedham , 1914 S to n e ’s W . C. & Ins. 
C as. 274; R o g er v. P a isley  S ch o o l B oa rd, 1912 
G o rd o n ’s W . C. C as. 15 7 ; R obson v. B la k e ly , 
1912 G o rd o n ’s W . C. C as. 8 6 ; B u tle r  v. B u r-  
ton-on-Trent U nion, Id . 222; Thackw ay v. 
C on n elly  & S o n s, 3 B . W . C. C . 37; and 
N ash v. “ R a n g a tira ”  (o w n ers), 1914 S to n e ’s 

3 Q W . C. & Ins. C as. 490. In  the la tte r  case the 
accident and death  w ere fou n d  to h ave arisen  
out o f in to xication  and not out o f the em ploy-
m ent* W e  h ave c a re fu lly  exam ined a ll o f 
these la tte r  cases and find n oth in g th erein  to 
d istu rb  our con clu sion s.”

A p p e lla n t ’s counsel cites B u tle r  vs. B urton-on- 
T r en t  as bein g  in  conflict w ith  th e  decision  in 
W ickes vs. D ow ell. B u t upon a ca re fu l rea d in g  
o f the case no conflict ap p ears. T h e  fa c ts  found 
w e re:

40 “ C. F . B u tle r  w as em ployed b y  the appel-
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lants (the municipal corporation of Burton- 
on-Trent) as a workhouse master at Burton- 
on-Trent. On August 21,1911, he was sitting 
on a balustrade at the head of some steps 
leading up to the part of the workhouse 
premises where his house was, and was smok-
ing and talking to the labor-master, giving 
him instructions for the next day, when he 
was seized with a fit of coughing. He got up, 
turned half way round and fell from the top 
to the bottom of the stone steps. One of his 
ribs was broken, and a few days later he died 
of pneumonia. * * * There was medical
evidence to the effect that the husband had a 
healed tubercular nodule at the apex of the 
right lung, the presence of which was liable 
to produce violent paroxysms of coughing, 
that it was well known that the coughing 
caused giddiness, and that the pneumonia 
from which he died was caused by the perfor-
ation of the cavity of the chest by the frac-
tured rib.”

The duties of a workhouse master were not de-
fined in the case, but in England the term “ work- 
house master”  signifies the officer in charge of a 
workhouse. He is furnished with a residence or 
quarters within the workhouse.

The Court remarked that the deceased might as 
well have been seized with a fit of coughing 
whilst sitting at his desk or in any place other 
than the workhouse or his residence, and seemed 
to take the view that the deceased was at the 
place were the accident occurred of his own voli-
tion and that by reason of the fact that he resided 
upon the premises and not because the nature of 
his duties required him to be in the position of 
danger from which resulted the injury.

There is a clear distinction between such a ease 
and the case of W icks v. D ow ell, where the de-
ceased met his death by the very nature of his 
occupation which required him to be in the partic-
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ular place of danger where the accident occurred, 
although an epileptic fit caused the fall into the 
hatchway. There is nothing to show nor any 
reason to expect that the fatality to the work- 
house master would have occurred had the de-
ceased been occupied in some position other than 
the place of danger aforementioned. To have 

10 held that his dependent was entitled to compensa-
tion under the circumstances would have been to 
have held that death occurring to a workhouse 
master from any accidental cause would entitle 
his dependents to compensation, a theory which 
never has been adopted.

B u tle r  v. B urton, therefore, holds in effect that 
since the deceased’s employment did not take him 
into the position in which he was sitting at the 
head of the steps from which he subsequently fell, 

20 while the accident occurred in the course of his 
employment, it did not arise out of his employ-
ment.

In the case under consideration such a con-
clusion cannot be reached since the decedent was 
in the dangerous place upon the milk wagon by 
reason of his employment as a driver of that 
wagon, the accident arising out of the employ-
ment.

The trial court having found as a fact that 
30 death resulted from a broken neck caused by a 

fall from the wagon, this court will not set it 
aside. The finding by Judge Sullivan was based 
upon disputed questions of fact, and he having 
made a decision, this court will not review it.

Jackson v. E r ie  B . Co., 86 N. J. L., 550;

Long v. B ergen  Co., 86 N. J. L., 117;

Dunewald v. S teers, 99 Atl., 345.

40
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II.
The Petitioner-defendant has sustained the 

burden of proof.
P etitio n er presented p roo f that deceased fe ll 

from  a w agon o f the respondent-prosecutor w hile 
in the em ploy o f and in the prosecution o f the 
business o f the respondent-prosecutor, sustaining 
an in ju ry  from  w hich he died. In  the absence o f 10 
any other proof, p etitioner thereby m ade out a 
prim a facie  case, w hich respondent w as obligated 
to overcom e b y  preponderance o f evidence.

M uzik v. E r ie  R . Co., 85 N. J ., 129;
B e  F a z io ’s E st. v. Goldschm idt B e tin -

ning Co., 88  A tl., (N. J .)  705.
In  both o f the cases cited, there w as no p roof 

w h atever o f how the deceased persons w ere killed. 
T h ey  w ere found ly in g  dead.

It is respectfully submitted that the judg-
ment of the Hudson County Common 
Pleas Court should be affirmed.

R esp ectfu lly  subm itted.
W i l l ia m  R. Ga n n o n , 

A tto rn e y  o f Petitioner-D efendant.

D. E u g e n e  B l a n k e n h o r n ,
O f Counsel.
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Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals

T h is action w as brought in the H udson C oun ty C ourt o f Common 
P lea s in a W ork m en ’s Com pensation case and the tr ia l o f the issue 
resulted  in a finding, determ ination and judgm ent in fa v o r  o f the 
petition er and again st the respondent.

On certio ra ri to  the Suprem e C ourt the judgm ent of the C ourt o f 
Common P lea s  o f H udson C oun ty w as affirmed and the respondent 
and prosecutor in certio ra ri now appeals to this Court.

T h e above nam ed appellan t states the fo llow in g grounds o f a p p e a l:
1. T he Suprem e C ourt sustained the finding o f the C ourt o f Com -

mon P lea s  th at the accident arose out o f and in the course o f  the 
em ploym ent o f p etitio n e r’s decedent.

2 . B ecause the Suprem e C ourt sustained the finding o f the C ourt 
o f Common P lea s  th at the accident arose out o f the em ploym ent o f 
the p etitio n e r’s decedent.

3. B ecause the Suprem e C ourt sustained the finding o f the C ourt 
o f Common P leas that the death o f p etitio n e r’s decedent w as caused 
b y  accident a ris in g  out o f and in the course o f the em ploym ent.

4. B ecause the Suprem e C ourt sustained the finding o f the C ourt 
o f Common P leas o f the cause o f death, con trary  to the m edical 
testim ony adduced.

5. B ecause the Suprem e C ourt sustained the refu sal o f the C ourt 
o f Common P lea s  to find th at an independent cause not a ris in g  out 
o f and in the course o f the em ploym ent w as the p roxim ate cause of 
the death.

6 . B ecause the Suprem e C ourt sustained the C ourt o f Common 
P le a s  in  its  re fu sa l to strike out the testim ony o f p etitio n e r ’s doctor 
th at the death resulted  from  an accidental fa ll.

K e y s t o n e  Da ir y  Co mpa n y , a corporation,
R espondent— P ro secu tor in C ertio rari,

A ppellan t.

A ctio n  at Law.

On A p p ea l from  
Suprem e Court.

Brief of Appellant.

Statement.

Grounds of Appeal.

M. C A S E W E L L  H E IN E ,
A tto rn ey  o f A ppellant.
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Brief of the Argument.
T h e ap p ellan t contends th a t th ere  is  no evidence upon w h ich  the 

T r ia l  C o u rt could base a  finding th a t the d eath  o f H e n ry  K r o o g  
(p e titio n e r ’s decedent) w as the resu lt o f  an  acciden t a r is in g  out o f 
h is em ploym ent.

A p p e lla n t ’ s fu rth e r  contention is  th a t not o n ly  did the T r ia l  C o u rt 
find w ith ou t evidence to su p p o rt th e  finding, bu t th a t he fou n d  d ire c tly  
c o n tra ry  to the evidence adduced.

A p p e lla n t ’s contention th a t the evidence show s th a t the death  o f 
H e n ry  K r o o g  resu lted  fro m  n a tu ra l causes and not fro m  a n y  acciden t 
is  included w ith in  the reaso n in g  th a t u n d erlies the first contention 
above.

Point I.
There is no evidence to sustain the finding and judgment of the 

Court of Common Pleas affirmed by the Supreme Court.
T h e Su p rem e C o u rt in  its  opinion affirm ing th e  ju d gm en t o f the 

Com m on P le a s  sa y s  “ the ju d gm en t o f the Com m on P le a s  C o u rt is  
su p p o rted  b y  the e v id e n ce”  and ad opts the la n g u a g e  o f the d eterm -
in ation  o f  the C o u rt o f Com mon P le a s  th a t “ decedent h ad  d riv e n  the 
h orse and w ago n  onto th e scale w hen su d d en ly the h o rse  stopped and 
the decedent w as a ccid e n ta lly  th row n  or fe ll out o f the w a g o n ”  (case, 
p. 33, 11. 34 to 40).

I t  is  conceded th at i f  the evidence show ed th a t the horse “ su d d en ly ”  
stopp ed  th ere  m igh t be an in feren ce fro m  this, upon w hich  the finding 
o f th e lo w er C o u rt could rest.

T h e evidence, h ow ever, does not show  th at the h orse “ su d d en ly ”  
stopped. A n  exam in ation  in  d e ta il d em on strates th at the elem ent o f 
“ su d d en n ess”  in the sto p p in g  h as been in jected  into  the case b y  the 
C o u rt out o f its  im agin ation  and w ith ou t a n y  evidence.

A N A L Y S I S  O F  T H E  E V I D E N C E  O N  T H E  Q U E S T I O N  
W H E T H E R  T H E R E  W A S  A  “ S U D D E N ”  S T O P  B Y  T H E  H O R S E .

T h e testim on y on th is poin t is g iv e n  b y  w itn ess B a rn ick e l on p ages 
12 to 15 o f the case. H e s ta te s :

1 . K r o o g  “ d ro ve on the s c a le ”  (case, p. 1 2 , 1. 2 2 )
the on ly fa ir  in feren ce is th a t th is act o f d r iv in g  on the scale 
w as com pleted. T h ere  is  n oth in g in  th is statem en t to connote a 
“ su d d en ”  stop.

2 . “ D ro v e  in the sam e as u sual, the sam e as he d rove in  a n y  other 
d a y ”  (case, p. 12, 11. 21 and 24).

T h ere  is no testim on y th at the u su al m ethod o f K r o o g ’s d riv in g  
upon the scale on other d a ys w as to d riv e  in  q u ick ly  and com e 
to  a “ su d d en ”  stop and no elem ent o f “ su d d en n ess”  is connoted 
b y  th is testim ony.

3. “ J u s t  p u t h is hands up and sa id  “ w h o a ”  (case, p. 12, 1. 23).
T h ere  is  no evidence here th at the h orse obeyed the com m and

o f “ w h o a ”  b y  “ su d d e n ly ”  sto p p in g  or th a t th ere  w as an yth in g
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u n usu al in  the n atu re  o f “ su d d en n ess”  o ccu rrin g  a fte r  K r o o g  
h ad  said  “ w h o a .”  T h e o n ly  in feren ce p ossib le  is th a t w hen 
K r o o g  sa id  “ w h o a ”  the h orse w as in m otion and th a t-a t  once 
th e re a fte r  he stopped. I f  th ere  h ad  been a n yth in g  “ su d d en ”  in 
the ch a ra cter o f th is stop, th is  w itn ess should h ave testified  to 
it. T h e re  bein g  no such testim on y, th ere  is  no b a sis  in  the e v i-
dence fo r  the C o u rt to find th a t it  w as a  “ su d d en ”  stop.

4. “ T u rn ed  r ig h t a ro u n d ”  (case, p. 12, 1. 25).
K ro o g , h a v in g  d riven  in  upon the scale, h a v in g  p u t up  his 

hands, and sa id  “ w h o a ,”  the in feren ce  fro m  the fa c t  th at he 
then  “ tu rn ed  r ig h t a ro u n d ”  is th at a t the tim e o f the tu rn in g  
the com m and to “ w h o a ”  had been obeyed  and th at the horse 
and w ago n  w as a t a stan d still. I t  is  not fa ir ly  in fe ra b le  th at he 
w ould  h ave so tu rn ed  aroun d  u n til a fte r  the com m and to the horse 
h ad  been obeyed. T h ere  is  n oth in g h ere in  the evidence to  in d i-
cate a n yth in g  in  the n atu re  o f a “ su d d en ”  stop, w hich  p reced ed  
or accom panied h is tu rn in g  around.

5. “ A n d  fe ll  o v er s id e w a y s .”
T h is  evidence is  con clu sive th at th ere could h a ve  been no 

“ su d d en ”  sto p p in g  o r s ta rtin g  m ovem ent b y  the horse. I f  the 
h orse h ad  “ su d d e n ly ”  stopp ed  w h ile  the w ago n  (w ith  K r o o g  
stan d in g  up in  it  behind the seat) w as p roceed in g  fo rw a rd , a 
“ su d d en ”  stop w ould  h a v e  throw n K r o o g  fo rw a rd .

I f ,  on th e other hand, the horse h ad  sudden ly sta rte d  u p  again , 
a fte r  stopp in g, it  w ould  h ave  th row n  K r o o g  b ackw ard s. T h e te s ti-
m ony, h ow ever, th a t he “ fe ll o ver s id e w a y s ”  is con clu sive th a t the 
fa l l  w as in  no w a y  con trib u ted  to b y  the m ovem ent o f the horse, and 
n e g a tiv e s  a n y  contention o f “ su d d e n ”  m ovem ent on the p a rt  o f the 
horse, e ith er sto p p in g  or sta rtin g .

T h is  w itn ess re ite ra te s  on p ag e  12, lin e  31, ‘ he tu rn ed  r ig h t  around, 
fe ll b ack w ard s o ver the S I D E  o f the w a g o n .”

T h is  confirm s w h at h as been sa id  above about the stop  h a v in g  been 
com pleted p rio r  to  the tu rn in g  aroun d and also  in  re g a rd  to the fa ll  
fro m  the side.

On p a g e  14, the w itn ess fu rth e r  re ite ra te s  “ he d rove in  ju s t  the 
sam e as a n y  other d ay. H e d rove r ig h t on the scale, r ig h t to the 
iron  p late , h o llered  w hoa, th rew  up his h a n d s ”  (p a g e  14, 11. 1  to  1 0 ). 
W h en  th e C o u rt in terp osed  “ th at is w h a t he sa id  at f ir s t ,”  the w it-
ness continues “ then  tu rn ed  around, fe ll o ff the w a g o n ”  (case, p. 14, 
11. 15  to 18).

T h e w o rd  “ th e n ”  is  e x tre m ely  significant. I t  in d icates th a t in  the 
w itn e s s ’ m ind th ere w as som e in te rv a l o f  tim e betw een the h o llerin g  
“ w h o a ”  and th ro w in g  up h is hands and the tu rn in g  aroun d and 
fa llin g . T h e on ly in feren ce th a t is f a ir  is th at w hen he ho llered  
“ w h o a ”  and th rew  up h is hands, the h orse stopped and th at a fte r  
the stop then K r o o g  tu rn ed  aroun d  and fe ll. C e rta in ly  th ere  is 
n oth in g h ere to connote a n y  u n usu al ch a ra cter in  th e stopp in g, such 
as “ su d d en n ess.”  T h is  w itn ess w ould  su re ly  h ave been able to h ave 
testified  to it  i f  th a t h ad  been the case and his fa ilu re  to do so, in  the 
fa ce  o f h is oth er testim on y, co n clu siv e ly  elim in ates a n y  elem ent o f 
“ su d d en n ess”  in  th is  stop.



4

T h is w itness again  says on page 15, line 10, he turned around— • 
“ turned around on the w agon and fe ll on the s id e .”

T he stopping w as a com pleted act before K ro o g  turned around 
and a fte r  he turned around he fell. T h ere is no elem ent o f “ sud-
d enness”  in the m ovem ent o f w agon or o f K ro o g r it is an ordinary, 
norm al sequence o f events. The w itness saw  it a ll and m ust have 
seen an y unusual or “ sudden”  m ovem ent. T here w as none. H e is 
unable to explain  the cause o f the fa ll.

R e fe rrin g  to the tim e when K ro o g  fe ll (page 15, 11. 15-20) w itness 
continues, the horse w as off the scale— the w agon on the scale, ju st 
read y  to be weighed.

T h is  shows th at the w agon w as at a stand still when K ro o g  turned 
around and fell, else it  could not have been “ read y  to be w eigh ed .”

T he whole o f p etitio n e r’s case, therefore, w hich rests upon p roo f 
o f a “ sudden”  stop, fa lls  fo r  lack  of an y evidence w h atsover to 
sustain  it.

Inasm uch as the fa ll from  the w agon w as not caused b y  a “ sudden”  
stop w e are, therefore, brought to the question as to w hat did cause 
the fall.

The evidence as to th is in the case is uncontradicted.

R espon den t’s physician, D r. W illiam  J. A rlitz , g ives his opinion 
that it can be said  w ith  reasonable certa in ly  that the cause o f de-
ced en t’s fa ll w as an attack  o f cardiac syncope or card iac em bolism  
(case, p. 25, 11. 10 to 20).

In  answ er to the C o u rt ’s question the doctor continued th at persons 
ap p aren tly  in  the best of health suddenly put up their hands, through 
the constriction (case, p. 25, 1. 28) and he explains this (on page 26): 
“ A  cardiac em bolism  m eans a sm all vegetation  w as carried  from  the 
va lves o f the h eart b y  the circulation  to the brain. T h at occurs ju st 
like that (snaps his fingers) and should produce d eath .”

“ B y  card iac syncope or back pressure I  m ean there is a h igh  blood 
pressure, and because o f the high blood p ressu re the circulation  is 
arrested  and death is produced in th at w ay. I t  m akes the h eart stop 
b e atin g .”  (C ase, p. 26, 11. 14-24).

The doctor continues, in answ er to question on cross exam ination 
w here counsel sa y s: “ Suppose, as I  am  standing now, and w ithout 
throw ing up m y hands, I  should drop to the floor; sittin g  w here you 
are could you  tell me w ith  reasonable certa in ty  w hat w as the cause 
o f m y death— or could you tell anybody e lse ? ”  A  “ Y e s, w ith  a 
reasonable degree o f certain ty, elim inating fra ctu re  o f the skull or o f 
the. spine. I f  you  fe ll as you  describe, I  should sa y  you  had cardiac 
syncope or cardiac embolism, or you  m ight have had a  card iac d ila ta-
tion w ith  com plete loss o f  com pensation.”  (C ase, p. 28, 11. 1-15.)

The doctor states that this happens in a g re a t m any cases. (C ase, 
p. 27, 11. 35-40.)

The doctor goes on to g iv e  his em phatic opinion that this h eart 
condition w as the cause o f decedent’s fa ll. (C ase, p. 28, 1. 15.)

P e titio n e r ’s own physician, recalled, testifies to his own counsel: 
Q “ I s n ’t it an extrao rd in ary  thing fo r  a  person to drop from  h eart 
disease, w ithout h avin g some previous sym ptom ?”  A  “ No, I  see 
that v e ry  fre q u e n tly .”  (C ase, p. 30, 1. 39; p. 31, 1. 1 .)



Point II.
The death of decedent was not caused by an accident arising 

“out of” his employment.
B u r d e n  o f  P r o o f .

“ T h e bu rd en  o f fu rn ish in g  evidence fro m  w h ich  the in feren ce 
can be le g itim a te ly  d raw n  th at the death  o f an  em ployee w a s  
caused  b y  ‘ an  accid en t a r is in g  out o f and in  the course o f h is 
em p loym en t’ re s ts  upon the c la im a n t.”  B r y a n t  v. F is s e ll, 84
N. J . L . 72 (86 A tl. 458).

T h e w o rd s “ out o f ”  in volve , accord in g  to the opinion in  B r y a n t  v. 
F i s s e l l , s u p r a , “ the id ea  th at the accident is  in  som e sense due to the 
em ploym ent. I t  m ust be an acciden t resu ltin g  fro m  a r isk  rea so n a b ly  
in ciden t to the em p loym en t.”

T h e C o u rt in  the sam e case defines the w o rd  “ a c c id e n t”  as “ an  
unlooked fo r  m ish ap  or u n to w ard  even t w hich  is  n ot exp ected  or 
designed. ’ ’

In  L y o n d a l e  B l e a c h  W o r k s  v. B i k e r , the C o u rt d eals e x h a u stiv e ly  
w ith  the q u estion  o f w h eth er a d isease m a y  be con sid ered  an  accident 
and holds a g a in st the v ie w  w hich m akes the w o rd  “ a cc id e n t”  include 
those even ts w h ich  w e re  not on ly the resu lt o f vio len ce and ca su a lty , 
bu t also  those re su ltin g  cond itions w hich  w ere  a ttrib u ta b le  to and 
caused  b y  even ts th a t take p lace w ith ou t o n e ’s fo re s ig h t or exp ec-
tatio n .

A n d  the C o u rt s a y s :

“ T h is, h ow ever, is  to m ake the e m p lo y e r ’s lia b ility  tu rn  on 
resu ltin g  conditions ra th e r  than  on the fa c t  of; in ju r y  b y  accident. 
T h ere  m ay indeed be com pensation a w ard ed  fo r  resu ltin g  con-
d itions w h ere yo u  can put y o u r fin ger on the acciden t fro m  w hich 
th e y  re s u lt; but the grou n d  o f action  fixed  b y  the sta tu te  is  the 
in ju r y  b y  accident, not the resu lt o f an indefinite som ething w hich  
m ay not be an  accident. ’ ’

F u rth e r , in  B e i m e r s  v. P r o c t o r  P u b l i s h i n g  C o . ,  89 A t l. 931, the 
C o u rt h o ld s: *

“ W h e re  the doctors re fu se  to state  th at death  w a s caused  b y  
the acciden t th ere is  no b asis  fo r  in feren ce to th at e ffe ct b y  the 
C o u r t.”

I t  is  subm itted  th at in  th e case  at b a r  the p etitio n e r h as fa ile d  to 
su stain  the bu rden  in accord ance w ith  the p rin cip les above stated .

In  b rie f, th is case m ay be stated  as fo llo w s (ta k in g  the evidence m ost 
fa v o ra b le  to p etitio n er) : D eced en t’s death  w a s caused  b y  a  broken
neck w hich  he rece ived  w hen he fe ll fro m  h is w agon , and the fa ll  
w a s caused  b y  a  d iseased  h e a rt condition.

T h e first question, th ere fo re , w hich  w e com e to is :  W h a t is  the
accid en t? A n d  it  w as th is q u estion  w hich the C o u rt below  declined 
to an sw er a t co u n se l’s req u est (case, p. 3 1 ;  1. 30).
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C on ced ed ly the broken  neck resu lted  fro m  the fa ll. Is  the fa ll  the 
u n exp ected  or u n to w ard  even t— th e acciden t? T h ere  is  no evidence 
th a t decedent trip p ed , o r stum bled, or th a t the w ag o n  sta rted — ab-
so lu te ly  n othin g except th at he ra ise d  h is arm s, tu rn ed  and fe ll.

B u t  people do not fa ll, lim p and h elp less in  th is  m anner, w ith ou t 
some cause, and the u n co n trad icted  evidence in  the case show s th at 
the cause o f the fa ll  w as a d iseased  h ea rt condition.

O b viou sly , u n d er L y o n d a l e  B l e a c h  W h s .  v. R i h e r ,  s u p r a ,  th is d is-
eased  h e a rt condition  can not be an accid en t a r is in g  out o f the em -
ploym ent.

T h ere  can  be no qu estion  on the evidence th at the p ro x im a te  cause, 
“ the cause w ith ou t w hich  the accident w ould  not h ave o c c u rre d / ’ “ the 
cause w hich, actin g  th ro u gh  a n a tu ra l sequence o f events, causes the 
in ju r y ,”  “ the dom inant c a u s e ”  o f d eced en t’s d eath  and o f the fa ll  
w hich  resu lted  in  his d eath  w as the d iseased  condition  o f the h eart.

T h e on ly th e o ry  on w hich  th e p etitio n er should p o ssib ly  be able 
to estab lish  lia b ility  w ould  be that the em p loyer had  notice o f the 
d iseased  h e a rt condition  o f the em ployee and w ould  th ere fo re  be p re -
sum ed w hen p u ttin g  him  to the w o rk  o f d riv in g  a w ago n  to  know  
th a t he w as su b jectin g  him  in th at p osition  to sp ecia l r isk  in ciden t 
to the em ploym ent, b y  reason  o f w hich  th ere  should h ave been b e fo re  
the e m p lo y e r ’s m ind the likelih ood th a t the d iseased  condition  o f the 
h e a rt w ould  m a n ifest its e lf  a t a tim e w hen the em ployee w as up 
fro m  the groun d  on the w agon , and th at the h e a rt condition  w ould  
be lik e ly  to cause a  fa l l  fro m  the w ago n  w ith  con sequen tly m ore se r i-
ous resu lts  than  i f  the em ployee w ere  k ep t a t w ork  upon the groun d  
and on the level.

I t  is  evid en t th a t the m ore e levated  the p osition  o f th e w orkm an  
the m ore lik e ly  he is to be in ju re d  in case he fa lls , but th at does not 
a ffe c t the p rin cip le . T h e sam e p rin cip le  should g o v e rn  w h eth er the 
p erson  su fferin g  th e accident stands in one p lace or another, so fa r  
as the d eterm in ation  o f the p roxim ate  cause o f the accid en t is  con-
cerned. T h e d egree to w hich  he m ay  be in ju re d  in  one p lace as com -
p ared  w ith  the p ossib le  exten t o f h is in ju rie s  in another does not in 
an y  w a y  a ssis t in  the d eterm in ation  as to  w h a t w as the p roxim ate  
cause o f the accident, or w h eth er the acciden t arose  “ out o f ”  the em -
ploym ent. A l l  th a t a rise s  out o f the em ploym ent is  th at the conse-
quences o f the fa ll  are  m ore serious, but the fa ll  its e lf  does not a rise  
out o f it. I t  is  w ro n g  to di»-associate the p e tit io n e r ’s seizure or d izz i-
n ess fro m  h e a rt troub le and to sa y  th at though the one w as not an 
acciden t the o th er w as.

F u rth e r , th e evidence in  the case ab so lu te ly  n eg a tiv es  th is th eo ry , 
fo r  it  a ffirm atively  a p p e ars  th a t the em p loyer h ad  no such kn ow ledge 
o f the d iseased  h e a rt  condition  o f the em ployee, and con sequen tly th is 
case can not be b rou gh t w ith in  the reaso n in g  o f the E n g lish  h atch w ay 
case ( W i c k s  v. M c D o w e l l , 2 K . B . 225— and th is  case h as not been 
fo llo w ed  b y  the la te r  E n g lish  cases such as B u t l e r  v. B u r t o n ,  i n f r a . )

By a n a lo g y  the reaso n in g  in S c h m o l l  v. W e i s h r o d  B r e w i n g  C o . ,  

97 A tl. 723, su p p o rts resp o n d en t’s contention. In  th at case the C o u rt 
fou n d  that th ere  w a s no evidence th at the neighborhood in  w hich  the



b re w e ry  co llector p erfo rm e d  his d u ties w a s  m ore fre q u e n tly  the 
scene o f la w less  acts than a n y  other n eighborhood in  A tla n tic  C ity ;  
th a t th e re fo re  the em p loyer could not be ch arg ed  w ith  kn ow led ge th at 
he w a s p lac in g  h is em ployee in  a p osition  w here u n usu al r isk s  w ould  
be in ciden t to the em ploym ent.

In  the case a t  b a r  the em p loyer had no kn ow ledge on the evidence 
th a t in  p lacin g  decedent in  the p osition  o f a d r iv e r  o f  a  w a g o n  he 
w ould  be exposed  to a n y  un usual r isk s  b y  reason  o f the likelih ood  o f 
bein g a tta ck e d  b y  a  seizure w hich  w o u ld  cause him  to  fa l l  and his 
p osition  on th e  w ago n  th ereb y  ren d er his fa ll  lik e ly  to  be m ore serious 
than i f  he h ad  rem ain ed  on the ground. A s  w as sa id  in  the Schm oll 
c a s e :

1 i W h ere  an em p loyer h ad  no know ledge o f a  p ra ctice  ex is tin g  
am ong his em ployees w hich added a r isk  to the em ploym ent 
w hich oth erw ise did not e x ist and w ould  not h ave  a risen  except 
un der sp ecia l circum stan ces, it  w ould  be p la in ly  u n reason ab le to 
hold th at the em p loyer w as bound to an tic ip ate  an acciden t h a p -
p en in g fro m  such unknow n risk. ’ ’

In  the p rese n t case it  is  subm itted to be eq u ally  un reason ab le to 
hold  the em p loyer in  th is case bound to  an tic ip ate  a seizure b y  h ea rt 
d isease  w hen the em ployee m igh t be in  a p osition  w h ere a fa l l  w ould  
be serious, such as b e in g  u pon a w ago n  in stead  o f on the. ground, 
inasm uch as the em p loyer had  no kn ow ledge th at the em ployee w as 
su ffe rin g  fro m  a n y  such disease.

T h e em ployer, in  his ca p a c ity  o f “ reason ab le p er so n ,’ ’ h ad  no in -
tim ation  at the in ception  o f the em ploym ent th at the em ployee w as 
liab le  to seizure fro m  h ea rt trouble, w hich m igh t create  an un usual 
r isk  o f in ju r y  i f  he w e re  put at the w o rk  o f d riv in g  a w agon.

T h e o rd in a ry  r isk s  o f d riv in g  a w agon , such as the sudden sta rtin g  
o f the horse, the p o ss ib ility  o f collision  w ith  other veh icles, etc., w ere 
w ith in  the p u rv ie w  o f both  em p loyer and em p loyee; but th at the em -
p loyee m igh t be seized b y  an a ttack  o f h e a rt d isease w h ile  stan d in g  
s till upon a stan d in g  w agon  and be th ereb y  p re c ip ita te d  to  the 
groun d , rece iv in g  in ju rie s , w as c e rta in ly  not a r isk  w ith in  the con-
tem p lation  o f the em p loyer in  the evidence b e fo re  the C o u rt and un-
d er the ru les o f law . T h e r isk  fro m  th is h e a rt condition  w a s in  no 
w a y  p ecu lia r  to the em ploym ent o f d r iv in g  a w agon. T h e sam e fa ta l 
in ju r y  m igh t h ave been rece ived  h ad  the em ployee been a ttacked  by 
the d isease w h ile stan d in g  on the floor o f th e shop, h ad  he fa llen  
so th a t h is head stru ck  an y  h ard  object, or even  the floor. T h e 
d iseased  condition  m ig h t h a ve  m an ifested  its e lf  w h ile  the em ployee 
w as on the street, or a t the head o f a fligh t o f s ta irs  in  his home, and 
if w as the r isk  com m on to a ll su ffe re rs  fro m  th is  d isease th a t its  
e ffe ct m igh t be com pleted upon the em ployee a t a n y  tim e, re g a rd le ss  
o f w here he m igh t be. I t  is  the d isease and its  m a n ifesta tio n  w hich 
is the dom inant cause, w hich, settin g  in  m otion the chain  o f events, 
resu lted  in  the em p lo y ee ’s death  and the d isease w ould  h ave been 
un der a n y  circu m stan ces the dom inant cause w hich  w o u ld  h ave set 
in  m otion a n y  chain  o f events, resu ltin g  in  in ju r y  to the em ployee. I t  
is  th is upon w h ich  w e m ust p lace our fin ger as the p ro xim ate  cause, 
and as such it  can not be the ba^is o f lia b ility  fo r  in ju r y  b y  accident.
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In  B u tle r  f .  B u rto n , 5 B . W . C . C . 355, and 1912 G o rd o n 's  W . C. 
G ases, 222, the E n g lish  C o u rt o f A p p e a ls  h eld  th at a  y a r d  m aster 
w h ile  s ittin g  a t the head  o f a  flight o f steps w a s  taken  w ith  a  fit o f 
coughing, due to tu b ercu lar conditions, and becam e d izzy  and fe ll  
dow n the steps, w as not en titled  to com pensation, th a t the accident 
w as not such as aro se  o u t o f the em ploym ent in  the sense th at it  w as 
due to  the n atu re  o f the em ploym ent or to an yth in g  to w hich  the em -
ploym en t req u ired  him  to expose h im self.

T h e  C o u rt s a y s :

“ T h e p ro v isio n  th at the acciden t m ust be an accid en t a r is in g  
o u t o f the em ploym ent h as the m ean in g th a t the acciden t m ust 
a rise  out o f some risk  rea so n a b ly  in cid en ta l to the em ploym ent, 
in  the sense th a t the m an w ho m eets w ith  the acciden t m u st.h a v e  
been exp osed  in  the course o f h is em ploym ent to som e r isk  a d d i-
tio n al to those o f o ther m em bers o f the p u b lic .”  * * * “ In
th is  in stan ce I  th in k  the accident w as b ro u g h t on b y  the tub ercu -
la r  nodule w hich  caused  the fit o f coughing. T h e  cou gh in g in  its  
turn  p rod uced  g id d in ess, and ow in g to the g id d in ess the m an 
f e l l .”

In  S a lm i v. C olum bia, etc. R . R . C o., 146 P ac. R ep. 819, L . R . A . 
(N . S. 1915 D , 834), the C o u rt tra ces  the sequence as fo llo w s:

“ L ik ew ise  in  th is in stan ce the exp losion  o f the b la st n a tu ra lly  
prod uced  the m en tal state  o f fr ig h t, the fr ig h t  the fa in t, the fa in t 
the fa ll, the fa l l  th e fra c tu re  o f the abdom inal w all, upon w hich 
the p la in tiff  rests  her cause o f a c tio n .”

T h e S u p rem e J u d ic ia l C o u rt o f M assach usetts in S a n d erso n ’s case, 
113  N. E ., p. 355, d eals w ith  the case o f a m an w ho w as seen d riv in g  
a w ago n  and la te r  w as fou n d in the road, and cites the M cN ichol case, 
215 M ass. 497 (L . R . A . N. S . 1916 A ., 306). T h e C o u rt says  th at 
an in ju r y  a rise s  out o f em ploym ent w hen th ere is a p p a re n t to the 
ra tio n a l m ind, upon con sid eration  o f a ll the circu m stan ces, a cau sal 
connection betw een the conditions u n d er w hich  the w o rk  is  req u ired  
to be p erfo rm e d  and the re su ltin g  in ju ry . T h e C o u rt holds th at th is 
excludes “ an  in ju r y  w hich  cannot fa ir ly  be tra ced  to  the em ploym ent 
as a con trib u tin g  p roxim ate  cause and w hich com es from ^a h a zard  to 
w hich  the w orkm en  w ould  h ave been e q u a lly  exposed  a p a rt fro m  the 
em ploym ent. ’ ’

In  the S an d erso n  case the C o u rt held  th a t th ere  w as “ an en tire 
absence o f evidence to show  th a t the h em orrh age w a s  caused b y  the 
fa ll  fro m  the w agon. I t  could-have been fou n d  th a t the b low  upon the 
head  w as sufficiently severe  to h ave caused  the h em orrh age, but th ere 
is  no evidence to  show  th at such in ju r y  did prod uce the hem orrh age. 
In  o th er w ord s, a finding th at the h em orrh age p reced ed  the fa ll  and 
caused em ployee to fa l l  fro m  th e w agon , is  as con sisten t w ith  the 
evidence as is  a finding th a t the h em o rrh age w as caused  b y  the f a l l . ”

In  the case a t b a r  the evid en ce is  d irect th at the fa ll  w as caused 
b y  the d iseased  h e a rt condition. In  the S an d erso n  case the C o u rt 
s a y s : “ M an y con jectu res could be m ade as to the cause o f the fa ll
o f the d eceased ,”  and ad d s: “ I t  is  p la in  th a t i f  the h e m o rrh a g e 'w a s  
due to n a tu ra l causes, and w as not prod uced  b y  the fa ll, it  could not-
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be fou n d  to  be an in ju r y  a r is in g  out o f he em n loym en t.”  T h is  is  
e x a c tly  the state  o f the evidence in  the case a t  b a r, w h ere the te sti-
m on y is  u n co n trad icted  th at the h e a rt  d isease  cau sed  th e fa ll.

In  the case o f N a sh  v. “ R a n g a tira ,”  1914, S to n e ’s W . C. and Ins. 
C ases 490, a  seam an, re tu rn in g  to h is ship  w hich  w a s  m oored to a  
p ier, w a s a p p a re n tly  in toxicated . H e w alk ed  on the g a n g p la n k  to  
b o ard  the ship, lo st h is balan ce, fe ll o ff and w as killed. T h e  C o u rt 
below  held  th at the p r im a ry  cause o f the acciden t w a s the in to x ica te d  
condition, b u t th at the accident w o u ld  not h ave  h ap pen ed  h ad  he not 
been a t the tim e m ou n tin g the gan gp lan k , an  in cid en t in  the p e rfo rm -
ance o f h is d u ty  in  re tu rn in g  to  the ship, hence he w as un der a  sp ecia l 
risk .

T h e C o u rt o f  K i n g ’s B ench, h ow ever, h eld  th is reaso n in g  to be un-
sound, and th at it  w as not sufficient th a t a drunken m an should m eet 
w ith  an acciden t in  th e am bit o f h is em ploym ent.

So  fa r  as th e em ploym ent is concerned, drun ken n ess and B r ig h t ’s 
d isease, or h ea rt d isease as cau ses o f a fa ll  are  on the sam e fo o tin g . 
T h e s a ilo r ’s fa l l  w as caused b y  his drunkenness w ith ou t re la tio n  to his 
em ploym ent, and the sam e w ill be tru e o f an a tta ck  o f h e a rt d isease.

Point 111.
The burden of showing the cause of death is not sustained by 

the petitioner.
T h e A s s is ta n t C o u n ty  P h y s ic ia n  certified  the cause o f death  to be 

fra c tu re  o f the second ce rv ica l ve rteb ra , bu t h is exam in ation  Was 
m ade a fte r  death  and does not n eg a tive  th e p o ss ib ility  th a t th e h ea rt 
condition  its e lf  caused  death. I t  is  obvious th a t the m an m igh t h ave 
died fro m  the h e a rt condition  and still h ave  su stain ed  the in ju r y  to 
the neck in  fa llin g . H is  testim on y is  sim p ly  o f th e p h ysica l con d i-
tion  he fou n d  (case, p. 19, 1. 10 ). T h ere  w as no autop sy. T h e doc-
to r sa y s  th at a  fra c tu re  a t  th at p a rtic u la r  v e rta b ra  is  u su a lly  fo l-
low ed v e r y  sh o rtly  b y  d eath  (case, p. 19, 1. 30).

H r. A r litz , in  te s tify in g  to the u su al sym ptom s and course o f  the 
disease know n as ca rd ia c  syncope or ca rd ia c  em bolism , sa y s  (at case, 
p. 27, 11. 1-10 ), in  respon se to a qu estion  o f  p e tit io n e r ’s counsel d e-
scrib in g  the d eced en t’s sym ptom s, th a t death  m igh t resu lt fro m  these 
causes and adds th at death  occurs in  th is w a y  b y  a  sudden d ro p p in g  
down o f a m an in  a  g re a t m an y cases (case, p. 27, 11. 30-40). H e fu r -
th er states th a t the card iac  condition  w hich he d iagn osed  as probalfie 
m ight cause in stan t death  or death  w ith in  tw o or th ree h ours (case, p. 
28, 11. 15-20). T h e cou n ty  p h ysician , reca lled , sa y s  th at he freq u en t-
ly  has seen people drop dead fro m  h e a rt d isea se  w ith ou t h a v in g  an y 
p rev io u s sym ptom  (case, p. 30, 1. 39; p. 31, 1. 1 ) .

I t  is  subm itted, th ere fo re , th at th e  evidence stands in  e x a c tly  the 
sam e situ atio n  as it  did in the case o f R eim ers  v. P r o c to r  P u b lish in g  
C o., 89 A tl. 931, w h ere  the C o u rt s a y s : “ W e  th in k  th e  fu rth e st th is 
testim on y goes is  to show  a p o ss ib ility  th at the death  w a s due to the 
accident. W h ere  th e d octors re fu se  to sta te  th a t death  w a s caused 
b y  the acciden t th ere  is no b a sis  fo r  in feren ce to th at e ffe ct b y  the 
C ou rt. ’ ’
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In  th a t case a m an h ad  rece ived  an in ju r y  to the h ead  and w as 
la te r  a ttacked  w ith  vo m itin g  and died, and it  w as p ossib le  th a t his 
condition  w a s due to a recu rren ce o f th e trou b le  in  the head, w hich 
h ad  been in ju re d  b y  an accident, or to an acute a tta ck  o f in d igestion . 
T h e C o u rt held, a s  above, th a t th is  w a s not sufficient, th a t  the p e ti-
tion er h ad  n ot su stain ed  th e burden.

In  the case a t b a r  th ere  is the p o ss ib ility  th at decedent d ied  fro m  
h e a rt fa ilu re , irre sp e c tiv e  o f the fra c tu re  to  the v e rte b ra . T h ere  is 
a lso  the p o ss ib ility  th a t the h ea rt fa ilu re  m ere ly  caused  the fa ll  (th is 
is  u n con trad icted ) and th a t death  w a s a c tu a lly  caused  b y  the broken  
v e rte b ra . T h e  actu a l cause o f death  is  le f t  to  con jectu re, as in  the 
S an d erso n  case, supra, w h ere it  w as a  question  w h eth er the hem or-
rh a g e  o f the b ra in  w as due to n a tu ra l causes, or w h eth er it  w as p ro -
duced b y  the fa ll.

I t  is  subm itted  th a t in  the absence o f testim o n y  b y  the d octors th at 
th ere  w as a  g re a te r  p ro b a b ility  o f  d eath  b e in g  caused b y  the broken  
v e rte b ra  than  b y  the h e a rt d isease the p etitio n e r h as n o t m ade out a 
case. T h e p o ss ib ility  is  equal as  to e ith er cause, and th is b alan ce of 
th e evidence is  insufficient.

Point IV.
It is submitted that the judgment of the Supreme Court affirm-

ing the judgment of the Court of Common Pleas should be re-
versed and that judgment should be directed to be entered for re-
spondent, dismissing the petition.

R e sp e c tfu lly  subm itted,

M . C A S E W E L L  H E I N E ,
O f C ou n sel and A tto rn e y  fo r  D efen d a n t-P rosecu tor.
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