STATE OF HEW JELSEY
Departiment of Law ana bPublic Safety
DIVISION OF ALCOUHOLIC BEVERAGE CONTROL
1060 Broad Street Newum«.& N, J.

BULLETIN 832 FEBRUARY 10, 1949

ITEM

TADLE OF CONTENTS

SEIZURE - FORF“;IUBT PROCEBDINGS ~ ILLICIT ALCOIO

OLIC B“VL&AGJS
TRANSPORTED BY HUSBAND 1k #QTCR i OWNED BY HUSBAND AND
WIFE - WIFE WITJ ACTUAL OR PRESUMED UIOVLEDGE OF HUSBAND'S
WEONGDOING -~ ALCOHOLIC BEVERAGES AND WMOTOR VEHICLE ORDERED

FORFEITED -~ TOOLS OF THADE BETURNED TO HUSBAND.

SEIZURE - FORFEITULE PROCEEDINGE - TRANSPORTATION OF ALCOHOLIC
JEVEHAGEQ IMPORTED WIiTHOUT PAYMENT OF TAX - BREVERAGES ORDFRED
FOEFEITED - MOTOR VEiHICLE RETURNED TO OWNER-DRIVER WHO DID NOT

KNOWINGLY PAPTICIPATE IN VIOLATION,

oken) - SALE. OF ALCOFOLIC BEVERAGES

DISCIPLINARY PROCEEDINGS (Hob
- LICENSE SUSPENDED POR 10 D‘I\Yu? LESS

BELOW FATR TRADE MINIMOM -
5 FOR PLEZ.

DISCIPLINARY PROCEEDINGE (Jersey City) - SALE OF ALCPﬁOLIC
BEVERAGES BELOW PrIR TTADE [IINTHMUM - ffffer SUCPENDED FOR 10

DAYS, LESS 5 FOR PLEA,

DISCIPLINARY PROCEF bfﬁ,uQQIMhuri¢~}M£ I ANSWER IN APPLICATION FOR
LICENSE - comchLL“” MERTAL PACT (DIS '»phrayiwu c L“¢ﬂﬁL

RECCR U) - LICENSE UU\” DED FOR BALANCT TH R ' KTE
TO QUALIFITED PERSON TO APPLY FOR LID

DAY S, ,

DISCIPLINARY PROCEEDINGS (Hoboxen) - SU&P““ULON FOR BALANCE CF-
TERM, WITH LEAVE ©0 PTITION TO LIVT UPON lhﬁilOB OF 20 DAYS
AWD CORRECTION OF ILLEGAL SITUGATION - TP*VD,LL OoF TCEN' GHANTED
BY MUNICIPA L ISSUING AUTHORITY PRIOR TO ORDER OF SUSPENSION -
UNDUE HARDSHIP UPON TRANSFEMEES - APPLICATION TO I;FT bfﬁ”f“@
UPON E:PIhA¢LqN OF 45 DAYS AFTER EFFECTIVE DATE Ob USPENSION,

. APPELLATE DECLISIONS - COHEN v. BGO HARBOE TOWNSHIP AND EURCH.

DISCIPLINARY PROCEEDINGS (West Orange) - ILLICIT LIQUOR - LICENSE
SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA.
<+

APPELLATE DECISTONS - CGUYER v. WOODLAND TOWNSHIP,
DISCIPLINARY PROCEEDINGS (Belmar) - ILLICIT LICUOR - LICENSE
SUSPENDED FO 15 DAYS, LESS 5 FOR PLEA -~ SEASONAL LICENSE BXPIKED,
SUBSEQUENT OFDER mo~B“ ENTERED FIXING BFFECTIVE DATE OF SUSPENSION
WHEN SAID LICENS EKEWWD

APPELLATE DECIQIONS - XURNSELL v. PR JPT»N TOWNSAIP.

APPELLATE DECISIONS - OCEAN DRIVE OPERATING CO. v. SEA BRICHT.

New Jersey Staie kbt ary



BULLETIN 832

1.

C“ﬁTL CF NEW JEROEY
Department of Law and Public Safety
DIVISION QF ALCOROLIC BEVERAGE CONTROL
1060 Broad Street Newark 2, N. J.

FEBRUARY 10, 1949.

SEIZURE - FOEFEITURE PROCEEDINGS - ELIICIM ALCOHOLIC BEVERAGES
TRANSPORTED BY HUSBAND IN #i0TOR VEHICLE OuWNED BY HUSBAND AND WIFE -
WIFE WITH ACTUAL CR PRESHHED KN ‘EDuu Ob HUSBANDYS WHONGDOING -
ALCOBOII” BEVERAGES AND MOTOR VELICLE OPUF"ED FORFEITED -~ TCOLS OF
TRADE RETURNED mO HUSSAND.

3

In the Matter of the 5pluur¢'®ﬁ Case No., 7311

August 18, 1948, of 14 one~—g

N N

Jjugs of alco&ol and a Plym\,Lh .
" sedan, in the vicinity of the - 0N HEARING

Mecdford Traffic Clrcle, on Fovtﬁ ) CONCLUSICNS AND ORDER

20, in the Township of “\dfula, :

County of Burllnbtu and S$tate of )

New Jers ey, . j

Dorotny,Perry and Jessie P@fLy Pro Se.

Harry Castelbaum, Esq., BpOuoflﬂg for the Division of Alcoholic
Beverage Control.

G

BY THE DIRKECTOR:

"This matter comes before me pursuant to the provisions of Tltle
3%, Chapter 1 of the Revised Statutes, to determine whether 14 one-
gallon jugs of alcohol and a Plymouth sedan, described in a schedule
attached nereto, seized on AJgugt 18, 1948 in the vicinity of iedford
Traffic Circle on Route 20 in Medford, N. J., constitute unlawful
pPOperty and snould be forfeited " : .

It epwe re that New Jersey State Troopers stovped the aforeseid

car at about &:30 z.m. on the day im question to check on the activi-

tieg of the five men who were in the car. The troopers found three
burlap .bags, containing 14 one- gal]oa jugs of alcolwol, in the trunk
of the car. The jugs CJC not bear any tax stamps or Lauels.

The troopers detained the car, =znd notified the State Department

~of Alcoholic Beverage Control. ABC agents arrived on the scene

shortly thereafter and took possession of the ctar snd alcohol, - The
five men, including Jessie Perry, vwho weg driving the ca«, were

errested on charge of violating the Alcoholic Beverage Law.

The alcohol was analyzed by the Department's chemist, who reports
thaet it is alcohol and water fit for beverage purposes with an.
alconol content of 48% by volume. -

The alcohol is prima facie illicit because of tu@ absence of any
labels or tax stamps or. obnﬁv indicia of tax payment on the jugs.
E. 8. 8%:1-1(1), R.S. &5:1-88. Such illicit alconol and the Plymouth
sedan 1n wnlch 1L mas b@lﬂb transported are subject to forfelture.
R. 8. 83:1~1{(y), R.S. 35:1-2, R.S. 33:1-66.

When the matter came on for hearing pursuant to R.S5. 35:1-66,
“Dorothy Perry and her nusba;m, Jegsie Durry, the registered owners of
the motor vehicle, appeared end sought its return. They did not
oppose forfeiture of the alcohol.

Jessle Perry, who resides in Philadelphla, testifled that he pur-
chased the alcohol from a man whom he met for the first time in a
tavern at Lakewood; that he drove to an isolated wooded location WLth
the aforesald person where the latter brought the jugs of alcohol to
the car, and that he then picked up his compunlons end was on his way
to PhLladelphlo, whiere he intended to sell the alcohol, when stopped
by the State Police. This is substantially the same story he gave
when arrested. '
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"It is obvious that so many years after Repeal, Perry knew or should
have unown that it ,was unlawful to purchase alcoholic beverages ir .
such a furtive wenner and under such suspicious circumstances,
especially since in his ‘home state conmsumers may purchase alcoholie
beverages only in a state operated store. TherefoLv, Perrj cannoct
Out~¢n relief from forfeiture. bpcausw he aid not unénorlng y violate
the law of this state. See R. 5. 33:1- 86(e). '

Dorothy_Perry claims that she kxnew nathing whatsoever concerning
Ler husband's unlawful activiti@s. However, husbanc and wife each may
be presumed to know of thée other's misdeeds. See Seizure Case
No. 456%, Bulletin 367, Item &, Seizure Case No. 6965, Bulletin 750,
Item 2, Seizure Case mo. 7068, Lullat 3ol 7w7 Ttem 8, Selzure Case
No, 7161, Bulletin 784, Item 3. This ig a logical consequence of the
normel relations b“bween husband and wife. rs. Perry testified that
on the day in QUESLIOH her husband tolcd her he was going somewhere
without naming any specific place. I do not belleve that he embarked
on his 1710Da1 eﬂnterorlua5 car“Wng 'OO Oo, wiiich ne paid for
D tﬂem, much larger
thﬁﬂ the usual amount on he, T e ! rrv having any knowledge
thereof whatsoever. hen,v, sinee T ?1ao tn:t she knew, or sihould have
known, of her husband's illegal activitileg, I nust deny Mrs. Perry's
request for return of - tne motor vehic le »

It appears that Jessie Pﬁr ry's tool chiest and tools were in the
car when seized. He says thet he needs his tools to earn a living,
has no resources to purchase new ones, snd 1s presently forced to
borrow tools. The tools lel be returned to him. ,See Re Arrico,:
Bulletin 158, Item o.

‘ Accordingly, 1t is DEmFRNIﬂF“ and ORDERED that the selzed property,
more fully described in Schedule "A" attached MGfCtO, excepting the
tool chest and tools, constitutes unlawful property, and the same be
and hercby is forfeited in accordance with tiwe provisions of R. S.
3%:1-66, and that it be retained for the use of hospitals and state,
county and municipal institutions, or destroyed in whole or in part at
the direction of thie State Director of Alcoholic Beverage Control.

ERWIN B. HOCK )
Director,

‘Dated: January 21, 1949, .

SCHEDULE “AnM

14 - l-gallon jugs of alcoholl
1 — Plymouth sedan - Serial #1025679
Engine #4243611, Penn. 1948 Reg. SRP7O
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£. SEIZURE - FORFEIT UEE PRIOCERDI IV
BEVERAGES IMPORTED wITHOUT PAS
FORFBEITED - HMOTOR u?ﬁILLW RATT
ANO“IAGLY PARTICIPATE IR JIOT‘mI\~

- TRANSPORTATION OF ALCOHOLIC
- OF TAX - BEV LLhCFQ_OPDEEL
TO OWNER- DRIV ¥:00 DID NOT

rom

Tn the Matter of the Seizur@t@ﬁ~ 2 Case lNo. 7835
October 22, 1248 of seven bottle o o
of -alcoholic beverages and a ercury } -
'sedan at the intersection of } ‘ ' -ON HEARING
Washington and Morgen Streets, ) .CONCLUSIONS AND ORDER
the City of Jersey City, Coualby of ~

Hudson ond State of New Jersey. . )

.__.____._,_______._._._,,;,,.;4-5_#'

\./

fepsey Findnce Service of
City.

Horace Davis, Esq., Atcorumy for Ho

John Cupo, Pro Se. ‘ o
Harry Castelbaum, Esg., apbmﬁflna for the Dilvision of Alcbholic
: Beverrge Control. '

- BY THE DIRECTOR:

This matter comes 0«10r3 MG pur suent to the provisions of Tlulw
33, Chavter 1 of the Revised Statutes, to determine whether seven
bottles of alcoholic beverages tnd a Mercury secden, described in a ,
schedule attached hereto, seized on October 2&, 1348 =2t ths intersec-
tlion of Washington and lorgan Streets, in Jersey Cltu constitute
unlawful property and should be Edrfb~+bQo

The fects, as adcnitted by all partivu hereto, are thal Jersey Clty
police officers suspected that the motor venicle in question was being
used in some unlawful activity (not noecessarily liguor) in and sround
vaterfront pilers, snd had such vehicle under surveillance on the day
in question. Officers followed the car as it left ohe of the plers

and questioned its occupants, John Cupo, owner una driver of ths car,
and Anthony Cupo, John's brother, when it stopped alfter V”v¢ug'b¢&n

driven a short distance. Anthony Cupo‘had left the cor, carrying
three bottlies of & foreign brand of liguor. Four other bottlus of
liquo* of the sawe brand were in the car.

John Cupo told thw uffieor‘ thet he dic not knos that the liquor
wes in his car until =fter ne left the pler, waen he heard too rattle
of bottles in the car. He told the officers tust his brOuhuI then
informed him thot-he had gbtained the riguor from.a ship. tbony
Cupo -likewlse told the officers that he had purchased the l1ouor from
a member of a crew of a ship; ‘ ‘

The officers seized the car snd liguor end arrested Jown CUPO
ana Anthony Cupo appurcntlj because tihe officers concluded that a
violation of the United Stotes Customs Laws was involvea. The United
States Customs asuthorities were notificc and the car and liduor were
turnsd over to the Stete Depertment of Alcoholic Beversgs Control.

The seven 4/5 quart bottles contained rum of Brezilian monufoe-
ture, fit for beverage purposes, snd witin nn alcowol content of
47.0% by volume. These bottles did not bear any stamps or other
indication of payment of tax to the Federol oovaHMLnt. These alco-
nollc va,rages.were therefors prima facic illieit. RJS. 83:1-1(1),
R.S. 36:1-88. In this comnectioﬁ, it 1g to bz noted tuat the United
Stat@s Customs authoritics were pald $E5.00 as o penally for the
illegel lencing of the alco¢oi¢c bevcr E8S

“Illicit alcoholic beversges, and the vehicle in whica bizj
transported, are subject to ssizure and forfeiture. R.S., &3:1-1(y),

-

R.S. b8:1-2, R.S. 55:1-66.

When tae matter came on for hearing pursuent to R.5. $6:1-66,
- John Cupo appeared and sought roturn of the car. Counsel entered an
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appearance for the North Jerscy Finance Service of Jersey City, whici
sought recognition of its slleged lisn claim agasinst the motor Vbhlclv.
No one opposed forfeiture of the rum.

John Cupo testified that he 4s £6 years of age and has be
employed at times as o stevedpre, ot othser Times in various 1ndustr1 l
plants, and is presnntly eriployed ag  salesmen .on a commission basis;
thnat whatever’ sav1n5h he sccumulated in tlie p2st are now gons. and
that, without his car, he is seversly hendicaj pped in carryinz on nis
current employment. ,

His story of the events of Lk doy of the

selzure is tha t he drov
to the pler in the courses of ¢uployment, accompinied by iis
orotu r, who s a stevedore. they arrived 2t the pier, each went

their separate ways. When Joan returncs to the car

T, his brother zand
another man were ssated Lbu sln.  John then drove away, heard the
bottles re ttlv, and wes accosted by the police shortly thersafter. He.

r¢ wog anytiing illegal in the

says that he did not thinA tie.t
transoction. : :

- Neitihcr John .Cupo nor ﬁninﬂy'Cupo-hava zny previous recorc of
violeting the liquor laws. ‘ ‘ : ‘

I nave the dlsCLVELOQﬂwy mutnority to return property subjec
forfeiture to o person wiwo hos Vs*“oLlsubu to my satisfaction that he
acted in good falth znd unknowingly' violated the law. R.p. B3o:1-66(¢g) .

_ Thers is nothing to indicste t' t John Cupo p““LlLlOutCu ir, or
nad any intercst in, the pur cuﬁbb of trne geven bottles of rum. Therc
is nothing in his brotherts bacxgrqund To 1ndicets = tendsncy to
violate the.liquor laws. I &ccepbt John Cupols story and find that he
acted in good faith ond Vlolﬁtco the Lew unwittingly. Hence, the car
will be returned to him. L

‘The car, when “&turn e, Wl]l be available to any person who has a
l1ien cleim thereon fon ouck proceedings as tooy may care to pursue.
Thar*for;, it.is not nec <~"y to decide in tinese proceedings whetnsr
tne North Jersey Flnancc Ucrv1cb of Jersvy Clty has a valid licn on’
the motor vehicle, '

- Accordi any, it 1s DETERIZINED and OLDbP’D tnet 1f on or befor: thc
Tth day of Pebruery, 1949, John Cupo pays the costs of selzurs und
storage of the Hercury bgu:n, it VllL be returnced to him; and it 1
further

DETERMINED and ORDERED that the seven botulA” of rum listed 1n
Schedule "AM attached hereto constitute unlewful property, and that
the sews be and herseby are forfelted in sccordnnce witin the provisions
of R. 8. &3:1-86, and that they be retained for the usé of hospitels
end state, county and municipol institutions, or destroyed in whole or
in part at the dirsction of the State Dl‘bctor of Alconolic Beveroge

- Control. : -

‘ ERWIN B. HOCK
Dated: Januery 26, 1949, ' ' Director.

SCHEDULE Man

7 - bottles of alcoholic bcvar gub
1 - Kercury sedan, BEagine No. 9 —Aﬂl?%ﬁl
N. J. 1948 reg. HH-71-Y
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5. DISCIPLINARY PROCEEDINGS ~

| LCOROLIC BEVERAGES BELOV FAIR
TRADE MINTYUM - LICENSE €0 R

+Q DAYE, LESS 5 FOR PLEA.

In the Matter of Diseciplinswy

Proceedings against ‘
SPARROW CIGAR CO., INC, B .
124-6 Washington Street - CONCLUSIONS

Hobolken, N. J., AND ORDER

Holder of Plep ry Retsil Disti
bution License D-28 ilgsued by
Board of Comm¢551onar' of the Ci
of dODOKen. S )

DeLQQQ nt llceasee, by Pnjle ulutZKf, Pregident.
Edward F. Ambrose, Feg., appearing for Division of Alcoholic
' o EBeverzge Control.

BY THE DIRECTOR:

Defendant pleads non vult to a ca rge of selling two one-gallon
jugs of Fior D1 Celiformiz Burgundy-Scelto wine below tie minimum
consumer pflce, in violation of Rule 6 of gtete Ruudlobldﬁb No. <O.

The f;le herein dlvclobo;,th?t on December 9, 1948, an ABC 2 ent
purchased from o clerk employed by defendeant two gallons of the wine
mentioned in the charge for tine sum of 14,ﬂg, whereas the Feir Trade
price for this brand of wine was ¢N065‘per gallon. oee Bulletin 8l4.

The defendant's record i1s clear except that on ﬁebrutry By 1947,
the corpora tionls.license wos suspended for « period of tén days, lCoS
five days for a plea, =fter it hac pleaded non vult to a similar .

~violation. See Bulletin 748, Item 4. It appears thet the prescnt
otoc@holder were rnot Involved in the provious v;Lol0 tion -since taey ,
took over the entire stock and opera t¢oa of the. corporntion some nine
months after the above violation hed occurrﬂd, ﬂ(m“lJ, on October 21,
1947, FU th@rmore, the record is barren of eny evidence or indication
of improper design or motlvation in COHH@CblOH with the present mem-

~bers! acquisition of the corporate stocik, Under the cirvcumstances I
conclude thet the penalty to be imposed herein should not. be increa sed
because of the prior record. Cf. Re It itchens, Inc., Bulletin
585, Item 10. There appear to be -no aggrovating Circumstanceﬁ and, in
the absence thereof, I shall impose the ususl minimum suspension of
ten deys, less five days for the plea. : '

Accordimgly, it is, on this dlst day of Jahuwary, 1948,

ORDERED thsat Plenary Retsil Distribution License P~28 issued by
the Board of Commissioners of the City of Hobowen to § STTOW Cigsr -Co.,
-Inc., for premlises 124-6 Wecnington Strect, Hoboien, and  the saume
is hereéby suspended for five u) day s, comaencing at 9:00 a.m.
Fesruery 7, 1949, and Lermin“tln at 9:00 a.m. February 12, 1343.

-

- , |  ERWIN B. EOCK
' o Dchcbor.
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4.  DISCIPLINARY PROCEEDINGS - SALE OF ALCONOLIC BEVERAGES BELOW FAIR
-~ TRADE MINIMUM ~ LICENSE SUSPERDED FOR' 10 DAYS, LESS 5 FOR PLEA.

In the Matter of Disciplinary - )
Proceedings against

)
~ IRENE FLOR, ADMINIbTRAThiX oF
THE ESTATE OF COENELIUS J. FEOﬁ ) .
b27 Ocean Avenue . . CONCLUSIONS
Jersey City 5, N. J., ) AND ORDER
)

Holder of Plensry Retzil Distri
tion License D-27, issued by tag .
Board of Comm1531oners of thie Clpy )
of Jersey City.

Irene Flor, Admlnlstrvtr1x, Pro ge. :
Edward F. Ambrose, Esc¢., appearing for Division of Alcoholic
: ‘ ‘Beverage Control.

BY THE DIRECTOR:

Defendant has pleaded guilty to a chorge alleging thet she sold
alconolic beverages for a price below tine minimum consumer price, in
v1olatlon of . Rule 6 of” °tbte Reguletions No. 480. :

On - Janucry 20, 1948, an 1nvest1g tor of the Division of Alcohollc
Beverage Control purC1°°ed L dg—~ounce "Silver Noggin" of Schmidt's
Philedelphia Light Beer for the sum of 35¢ from a clerk in charge of |
defendant's licensed premises. -The effective minimum consumer price
for szid merchandise is 37¢. Bulletin 825.

. Defendant has no nrior adjudicated record. I siiall suspend the
license, for the minimum period for Fair Tresde violations, ten days.
Fe Block &. Meyers, Bulletin 800, Itesm 12.° Remitting five days tnereof
because of the pleq will le: Vﬁ‘a net ¢ suspension of five days. .

Accordlngly, it is, on this 4th day Qf +ebrv T, 1949,

OBDERED that Plenary Retail Distribution Licénse D- 27, issued by
the Board of Commissioners of the City of Jersey City to Iranﬂ Flor,
Administratrix of the Estate of Cornelius J. Flor, 527 Ocean Aven
Jersey Clty, be and the some iIs hereby Qquaneed for a period of flve
(5) days, commencing at ©:00 2. m. February 14, 1949, and terminating
at 9:00-a.m. February 19, 1949. :

T

 BERWIN B. HOCEK
Directer.
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DISCIPLINARY PROCEEDINGS - FALLE ANSWER IN APPLICATION FOR LICENSE-
CONCEALING MATEPIAL FACT (DISGUALIFYING CRIMINAL RECORD). — LICENSE
SUSPENDED FOR B/LANCE OF -TERM, WITH FERUISSION TO QUALIFIED PERSON
TO APPLY FOR LIFTING UPON EXPIRATION OF 90 DAYS,

In the Matter of‘Digéiplinary'>~ )
Proceedings agnLug

ARTHUR J. VALLERY

)
T/e. VALLERY TAVERN Oy - CONCLUSIONS
)

455 Valley BrooK Avenue AND ORDER

Lyndhurst, N.

Holder of Plenary Reba1l ﬁonvump~

tion License C-21, issued by the )

Board of Commissioners of tiie

TownukLp of Lynahurst,

Arthur J. Vallery, Defen&wut llueﬂ»@@ Pro gSe.

William F. Wood Esq,, apoe ring for D1v¢b ion of Alcoholic
Beverage Control.

. BY THE DIRECTO?:

Defendant has pleﬁded non vulb to a charge alleging that he
faelsely answered M"No!" to Queut;on on &3 in his applicetion for his cur-
rent license, in v1olat+on of R, 8, 35:1-25.

In 1924, defendnnt was convicted in a Criminel Judicial District
Court of burgl ry and larceny, undaoubtedly a crime involving moral
turpitude. He wass sentenced to gix months in 2 County Jail but
sentence was suspended. In N2y, 1948, he filed his application for
his current license. In answering the questions in soid application,
he answered "No" to Question &%, which asiks: M"Heve you...ever been
convicted of any crime?". There is some evidence to the effect that
the local issuing authority at the time of the granting of the ‘
license had been inforwmed o¢f the conviction by a police report. How-
ever, eny person convicted of a crime involiving moral fTurpitude is

ineligible to hold a ligquor license in this steote, See R.8.85:1-85,
Defendant cannot hold such o license until and umlesu his c¢isquali-
fication is removmﬁ, as provided by statute. See L., S, 33:1-81.2.
Defendent has filed o petition under the provisions of said statute.
I have not yet completea my 1nvebi1g” ion into the merits of his said
application. -

I cannot permit the unlawful situation to continue. Under the
circumstances, the license will be suspended for the belance of its
term, with leave reserved to a guelified person to apply for o Lift-
ing of said suspension after the expiration of ninety days from the
effective date of the suspension herein. See Re Lorusso, Bulletin
670, Item 2; Re Case Noo uaO Bulletin 670, Item o. :

This disposition renders it UDHPCOQSHTY to pass upon the cancel-
lztion charge served at the same time as the disciplinesry charge.
herein, wnich therefore is dismissed. : o

Lccordingly, it is, on this 4th dey of Februcry, 19489,

ORDERED thet Plenary Reteil Consumption License C-21, issued by
the Board of Commissioners of the Township of Lyndimrst to Arthur J.
Vallery, t/a Vallery Tavern, 455 Valley. Brook Avenue, Lyndhurst, be
and the same 1s hereby suspended for the balance of its term, effec-
tive £2:00 a.m. February 10, 18493 and it 1s further '

ORDERED that eny properly gqualified person moy apply to me, prior
to_June 30, 1949, for ¢ 1lifting of the suspension, but in no event
will such susnﬂnplon be 1ifted prior to the CXJLfrthH of ninety days
from the effective date of the suspension herein. :

EEWIN B. HOCK
Director.
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‘

6. DISCIPLINARY PROCEEDINGS = QUSPENSION FOR BALANCE. OF TERW, WITH: .
LEAVE TC PETITION TO LIFT LPONf EXPIRATION OF 90 DAYS AND CORRECTION
- OF . ILLEGAL SITUATION - TRANSFEL OF- LICﬁ&”L GRANTED BY MUNICIPAL" .
ISSUING AUTHORITY PRIOR 70 ORDER OF SUSPENSION - UNDUE HARDSHIP.
UPON TRANSFEREES - APPLICATION TO 1LFT GRANTED UPON EXPIh&TLOV oF
45 DAYS AFTER EFFECTIVE DATE OF SUSPENSION.

In the Matter of Disciplinary‘ )
Proceedings against -

p—_
N

CARMEN M. BALLETTA and
CHARLES ROMANO

660 First Street

Hoboken, N. J.,

Holders of Plennry Retecil Cdﬁauﬂﬂ“
tion:License C-21l5 issued by tae

Board of Commissioners of the C!Ey
of hoboken. -

ON PETITION
"OR DT R

Joseph V ng 10, Esc,, Att@rmev for DmtlthDerb, Daniel Weiss cnd
. ' Amma Brezinski.
BY THE‘DIRECTOR: -

od defendantst license for the .-
:00 a.m. Jenuary &, 1948, after.

arge clleging, in effect, thﬁc they
had feiled to disclose in their application that Cormen H. Balletta
had been convicted of a criwe. . See Bulletin 827, Item 6, In saild
Order it was provided that a bona fide trcn“fwrey of the license might
apply to me for a lifting of tuae sus p\lSlOﬂ after at le= st ninety dwys
of tine suspension hed been served. : B

}e
balance of 1ts term, eflﬂctl e gt
they had pleaded non vult to a

(D”d IRV E S

I

Ai iled a belflud p etition. .-
21, 1948, the Board of Commis-
il

" Daniel Weiss and Anns Brezinski heve
wherein they set forth thst on December
oan

e

Vd .
erred tiu license in questioan

sioners of the City of HHoboken ufd trons Ls
petitioners, Daniel Welss and -

from the defendsnts above named to tie
Anna, Brezinski.

The petltlon further scts forth that tha petitioners ptld valuable
consideration for the purchase of Jld‘DUolDCS and that thby were .-
nwvur’cpprlsed that any disciplinary DlOLGGQ1ﬂgS were pending ageal Lnst
the defendants herein until December 28, 1948, which was subsequent to
the time they purchased the business and obtained a transfer of the
license. Petitioners further =llege thet = closing down of the prem-
ises for a period of three months would cause 1lrrepaerable harm and
demages to them, ! »

3

From the fects set forth in verified petition I conclude that the .
petitioners purchased the business without notice of the pend ing =
disciplinary proceedlngs. They were negligent becdusz, 1f an inquilry
had been m=a de at this Division, thsy could wosily hove ascertained
that the. prOCELdlngs were pendling. However, they appear to have acted
in good faith and, under all the 01rcumat~nces, I sholl grent them
srelief after a perlod of forty-five deys ngs. sxplred from the effgctlve
d ate of the suspen sion. : « - ¢

Accoralngly, it is, on this 4th . dey. of Fworuury, 1949

ORDERED thrt the suspsnsion ncva01ofa 1mgosub oe 1fted, and that -
Plznery Retail Consumption LleﬂSb,b“Dlu,‘lSGULd by the Board of
Commissioners of the City of Hoboken, bz ruutoreu to full force and |
operation, effective Februsry 16, 19435, : u'N.OO s, Until that tzm»1
~the license remeins under suspbnblon,A.A : S

ERXIN B. nOCﬁ
o R  '” ..‘~ . Director.
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APPBLLATE DECISIONS -:CGHEN v, BOG HARBOR T”"ISHIP AWD BURCH.
BYMAN COHLN . T )
. —vs= - Y ON APPEAL .
‘ oy CON”IUbLONS AND ORDER

TOWNShIP F OMMITTEE OF THT TOWNSHIP 7
OF EGG ;‘IAHBOE, and ATFONESO F, ,@ﬁUft(.;&,,}

i , Respondents. >

A

-_— o~ f— - — - — e ke

Wllllgm Charlton, quo, Atb@fﬂ@J for Appe’““nt
Herry ‘Souchal, Esc., Attorney for Regspondent Towrshlp Committee.
Coulomb, McAlllster & Hunier, Fsos., by Robert N. McAllister, Uqu.,

A vOlﬁ ys for Reswonoeat Alfonso F, Burcn.

BY,THE DIRECTOK:

This is an appeel from the respendent‘Township_committéeis
renewel of a plenery ret:sil counsumpbtion license for the license year
ending June 30, 1949, to the respondvﬁt Burch.

n HOWﬁSMlp Commlttce trﬂnsferred a plensry
retail cansumotlon iic nse, expiring June 80, 1847, from one Stanley
V. Smith to the pariners kjr of L= anpe;i“nt dyman Cohen and the
respondent Alfonso ¥. Burchy =2mnd from premises on NDLthL%ld-M?Ig”te
Boulevard to premises at tL Dv1thegst Corner of West Jersey and
Mulberry Avenues. On the same dete, June 24, 1947, the license was
renewed to the said partnership for the license year ending June 30,
1948, : . S C -

On June 24, 1947, the
en

Some time in July, 1947, Cohen and Burch storted the oper: tion of
thelr tovern business at EL\ indicatec premises Thelr right -of pos—
session was by virtue of o lense for ong yenr, explljng June 11,1948,
between the - phrtn»rship and one ESamuel J. Burch. 1In November, l 047,
because of difficulties between the partners, operation of tnﬁ bu51~
ness was dlucontlaaea¢ : _ . ¢

]

-On June 16, 1948, the respondent Burch filed an cpplication for a
renewal of the llP»ﬂ“E“tO himself alone. : T
On. June 64 19 48 after publication of Notices of Application by.
Burch,. Cohen filed ~n- application for a renewal of the license in his
name alone and for a.place-to-place transfer. The application haod
attached to it & separate paper which purported to be a "consent %o
transfer” signed by Purch. Cohen also filed formal objection to the
issuance-of the renewal license to Burch, . At a hearing on the objsc-

- tion, held July 1, 1948, Cohen, by his attorney, objected to the

issuence of the license to Burch on the ground tnwt_uLFCu having
consented to a transfer of the license, no longer had any. interest

.therein »nd, therefore, thet renewal thereof to Burch wos improper.

At the conclusion of -the heering on the objection, the Township Com—
mittece adopted o resolution determining that Hymsn Cohen wes not a
resident of New Jersey and that he had abandoned the licensed prmeQes
and had no present rlgﬂt of possession in the licensed premises; that
Burch was in sole possession of the premises (by virtue of a new
lease, the olu one nsvlno expired); ond that Burch fis entitled to
the renewal of said l¢ccnoe“ , ' :

A partnership license may be "renewed" in the name of an indi-
vidual surviving pwrtner. ‘As stated in Re Nordhelm, Bulletin 210,
Ttem 7 ",,.the remaining Oﬂrtnbr who is continuing thot busine s
may, 1f he heas the right. to immedinte exclusive possess¢on of the

- premises now licensed, obtain a license for the-new term in his oW

name, and such a llcensc constltutes a irenewal! of the originsl
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license for the purpose....of a municipal ordinance limiting the number
of plenary retail coasumptiocn licenses except ag to 'renewals!. Ordi- -
narily, for the purpose of such renewels, there must be exact identity
. of person between the holder or holders of the original and of the

succeecing licenses, - However, there is sufficient identity when the
original license was held by pﬂxtnergj one of whom, after dissolution
if the. partnersth, is contlnu ng tne business and seeﬁs the bUCCeSSlVG
lcense.

No action was taken on Cohents application, obviously for the
reason, as found in the indiceted resclution, thet he wes not o resi-
dent of New Jersey. : o

'
[

Appellant appeals for the stated reasons in ad01tlon to a further
reason, advenced at the hesring below, that Burch was not entitled to
the . llcense because of certain Wllnp:d contracts between Burch and
‘Cohen’ and on the grounds thet Burch was a party to fraud involving the
transfer of the license to the partuersnip. '

: The alleged consent which .was signed in June, 1947 and attached to
Cohen's epplicetion for renewsal 1s not binding as such. As I under-
stand the evidence in the matter, the deftached, undated "consent" was

igned before the license it purvorted to affect had been transferred
to the partnership of Cohen and Burch at ¢ time when Burch had no
license to transfer. See Qrocé v. figg Herbor Toxnahlp, Bulletin 403,
Item 0; Norton v. Union, Bulletin 70Y, Item 5.

It further appears thet the local issulng suthority'!s finding thet
Cohen was not 2 resident of New Jersey at the time he filed his appli-
cation, and that he hed therctofore abandoned his interest in the
original license issued to the partnership, is well supported by the
evidence. As hereinabove rcm“ryeu, in November 1847 alfflcul+les
developlnﬁ between ‘the partners caused the- licensed business to be
dl‘CORtTHHGQ In December 1947 Cohen secured cmployment with the
Continental Distilling Corporation in Phil:dﬁlphik, nd apperently is
still employed there. Continental is the holder of = New Jerssy
wholesale liquor license. Its employees =re not eLLglolw to have ony
interest in a retail llauor‘liceQSU in New Jersey. R. S. 33:1-43.
During the winter. 1947-48, and continuing apphfcntTy through the
spring, and even on the d tc oP the hearing herein, Cohsn and his
family (his wife) apparently lived in Philadelvhis making weexend trips
to his seashore property, a smell bungalow, when road conditions per-
‘mltted. Cohen voted at a primery clcetion in Philadelphia on April 27,
1948, after signing and filing a certificate that he was qualifiesd to
Vote at selad clcct¢on, ‘T cannot disturb the finding of the respondent
Townsnip Committee to the effect thot Cohen was not o resident of New
Jbrscy at the th“ he filed his spplication. And R.&. 53:1-25 pro-
vides that no retail license shall be issued to one who is not = i
resident of this state. S ‘ '

I find in ‘the record befors me no probatory evidence that Burcn
. was m,party to eny fraud on the local issuing authority.

% The rgql dispute in the metter appcors to be & personal one between
Burch snd Cohen and eppears to 1nvolve,a contractual TclaflOﬂSﬂlO
petween said perties -- issues not within the jurlsdiction of the aurel-
2ipal issuing authority or of the Director of the Division of Alco-
folic Beverage Control. Cf. Norton v, Union, supra.

A careful consideration of all the facts ~nd circumstances leads
me to6 conclude that the appellant has failed to susteain the burden of
proof to establish that thk respondént Township Committee ebused its.
discretionery power in gronting the renewel to Burch., Tne evidence in
the record before we supports the Committeels nction and, therefore,. I
am constrained to affirm, and do affirm, th .t action.
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Accordingly, it i1s, on' this 7th dey of'Februnry, 1949,

ORDERED that the Lppepi herein be snd the ssme is hereby
dismissed. ' '

ERWIN B, HOCK

I I
irector,.

W
iy
Di

8. DISCIPLINAPY PROCTEDINGS - ILLICIT LIQUOR ~ LICENSE SUSPENDED FOR
15 DAYS, LESS 5 FOR PLEA. '

In the Matter of DLSpWDlln”?y
Proceedings against

LUCY LAMORGES & ANCELINA RUTITA
178 Main Street CONCLUSIONS
West Orange, N, J., AND ORDEL

)
)
)

s

Holders of Plenary Retail Consump-
tion License C-£0, issued by the )
Municipal Boarad Ol AlcohoL;c
Beversge Control of the Town of )
West Orange. )
,Leo J Berg, . ﬁsc., Attorley fo Defendent-licensees.
- William F. Wood, Esg., appearing for Division of Alcoholic
: - ' Beverage Control.

BY THE DIRECTOR:

Defendants plead non vult to a chrrge alleging that, on January
14, 1949, they possessed nn 'illicit awlcoholic beverage, to wit, a = -
4/5 quart bottle of "Canodian Club Blended Conadion NhlSu'” which
was not genulne as labeled, in violation of R. S. 83:1-50. ‘

On January 14, 1949, =n ABC sgent seized the bottle in duestion
when his field tests disclosed thict the contents of szid bottle were
not genuine as lcbeled. Subseguent snalysis of the contents of the
bottle by the ABC chemist disclosed difftrcnces in charscteristics
between the alcoholic beverages described on the label and that con-
tained in the bottle. :

Defendants have no previous adjudiceted record. I shall, there-
fore, suspend theilr license for =2 periocd of fifteen deys, less five
daysi remission for the ples entered herein, lecving ¢ net suupepq1on
of ten deys. Re Grandinetti, Bulletin 774, Itea £.

Accordingly, 1t is, on this 8th day of February, 1949,

ORDERED thit Plensry Rets il Coauumptlon License C-20, issued by
the Municipal Board of Alcoholic Beverage Control of thz Town of West
Orange to Lucy Lamorges & Angelins Ruins, for premisegs 178 Main Street,
West Orange, be .and the scme is hereby suspended for o period of ten
(10) days, commencing at 2:00 a.m. Februsry 14, 1949, ~nd terminating
at 2:00 a.m. February 24, 1949, ' R ‘

EEWIN B. HOCK
Director. '
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9. APPELLATE DECISIONS - GUYER v. WOODLAND TOWNSHIP.
 SAMUEL W. GUYER, ‘
Appellant,

ON APPEAL

)

)
) CONCLUSIONS AND ORDER
)
)

TOWNSHIP COhWImTLE OF TEE -
TOWNSHIP OF #WOODLAND (Burljugtoa
County) ,

?espdnd@nt
Howara G Stﬂc“house, Esv.j Atform@j for Appellant.
Lester A. Drenk, Esg., Attorney for Respondent.
Willizm T. Cahill, Esq,? Attorney for Objectors.

BY THE DIRECTOR: ,

_ The. appellant appeals from the denisl of his =spplication for a
plenury retail distribution license for tine fiscesl year 1948-49 for
premises to be erected on the southwest side of New Jersey State High-
way, Route S-40, Woodlend Township.  Plsns and specifications. were
filed with the application. Ro_gggizg, Bulletin 188, Item 1l..

The minutes of the meeting at which the appllcatlon was 00ﬂ51derea
disclose that the denial thereof was by tihe vote.of two of the members

-of the respondent “Township Comnittee, the third member of the Committee
being absent. The minutes reveal that & petition was prepent@d to the
Committee contalning the nnmes of taxpayers, residing in the townshﬂL,
who were opposea to tne issuance of on additional license.

4

The evidence adduced for the appelLFHt on the question of 0ubllc
necessity ond convenience is confined solely to tie appellant!s own
teStimony. He testified thst there ig no p1€nlrv reteil distribution
license in existence in the tOWnshlo, thet the site of the proposed
premises is on a2 main highwey. and 1s locateavau e considercble

-distance from other buildings of any type; that there are three plenary
retall -consumption licensed pr mises within two and » half miles of
the appellent's proposed premiseg, one of the three being located
Within a mile therefrom,_ S ; , T B

Several ObJ@CtOl testified that in their opinion there was no
public need or .convenienc= to be served by the issuance of enother
alcoholic beverzge license in the township.  Six plenary reétail con-
sumption licenses are outstanding in ¥Woodleond which had a population,
according to the 1940 Federsl ce nsub, of ],u7 ‘

The. weight to‘be given the petition agclnst 1qbu(ﬂce of the
license applied for lay within the T@SOOuQent’S sound. discretion. See
- Schuttenberg v. Keyport, Bulletin 327, Itern 3, and bulletin items
‘cited therein. o : VP

.- The evidence frlls short of proving that the public convenience
rand necessity reguire the granting of the appellant's application.
Upon an exnmination of the entire record I cannot find that the appel-
lant has sustained the burden of proving that the respondent!s denial
of the application constituted en abuse of discretion or thot its
determination is so arbitrory and unressonable thet it cannot be per-
mitted to stand. Cf. ITacovone v. Gloucester Township, Bulletin 644,
Item 4. The action of the respondent 1g, therefore, affirmed.

Accordingly, it is,'on this 7th dey of February, 1949,
ORDERE) that the appesl hersin bz ~nd the same is hereby dismissed.

ERWIN B. HOCK
Director.
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10. DISCIPLINARY PROCEEDINGS -« ILLICIT LIQUOR - LICENSE SUSPENDED FOR
15 DAYS, LESS 5 FOR PLEA - SEASONAL LICENAE EXDIEED, SUBQEQUENT
ORDER TO BE ENTHRED FIXING EFFECTIVE DATE OF SUSPENSION WHEN SAID
LICENSE RENEWED, ‘

In the Matter of Disciplinsry )
. Proceedings against

‘ )
VINCENT PETER McCARTHY ,
T/a THE ALOHA : ) CONCLUSIONS
15th Ave, & Ocean Ave. . ~ AND ORDER,
Belmar, N, J., , ) :

Holder of Seasonal-Reteail consup~ -) S L

tion License CS-6, issued by the ' o

Board of Commissioners of The

Borough of Belmar,

Vincent Peter mccvrtny, Defendﬂnt llcepsee, Pro Se,

William ¥. Wood, Esq., apnenrlng for Division.of Alcohollo beverqge
- Control. &

BY THE DIRECTOR:

The defendent bleaded non Xg]t to e charge - lleging thet, on
September 7, 1948, hs posses essed an d1llicit ALcomollc beversdge, to
wit, a 4/5 ouar+ bottie of ”besgr(m s V. 0. Canadis n Wﬁlsij A Blcno"

whioh was not genuine as labeled, in v1oi1t10n of L. S. oo J—bo

, The usual penalty for this one-bottle viols tion is a susnehcion
for a period of fifteen days, less five days for the plea, lewv1ng a
net suspension of ten dsys. RL WPlnmanr ﬁullotln 860, Iteu B

The defenocnt held o seasonal rebnil ‘eons umpt;on 1lcense at the
time of the violation, and such license expired on November 1, 1948.
See R. S. 33:1-12(2). ©Since the defendznt prGSPutlf is not top‘
holder of any liquor license, no effective suspen51on may be imposed.
The determlnatlon of the actual suspension oerlo therefore, will
awalt the defendent's obtaining a renewsl of his seasoncl retalL con-
sumption lLoense for the period'commencing i qby 1, 1J4 '

_ AccordlngWy, it is, on tiis 8tu day of February, ¢949

ORDERED that Seasonzl Betqll Consumptlon Llconse CG46 issued by
the Board of CommlssLoners of the Borough of .Belmar. to VluCEht Peter
McCarthy,  t/a The Aloha, for premises 15th Avenue and Dcean’ Avcnuo,
Beluar, be and the same is hereby suspendéd for a period of ten- (10)
days. Subseqguent order fixing the suspension oeLlod will be entered
when the defendant obtains a renewsl of ‘his sea sona l, retﬂ¢l consump—
tion llcense for tpe pLTlOd commencing. oy l . 1949,

oERWIN,BJ’HQGK
" Director. -
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11. APPELLATE DECISIONS — KUENSELL v, PEMBERTON TOWNSHIP.

NOAH P. KUENSELL, . )
Appellznt,. )

: ) ON APPEAL
TOWNSHIP COWmITTmE OF THE TOWNSHIP CONCLUSIONS AND ORDER

OF PEMBERTON (Burlington County), )

Respondent. )
Danlel Llcntenthcl, Eso., Attorney for Appellcnt,
Alexander Denbo, Esa., Attorney for Respondent.’

BY THE DIRECTOR:

This appecl is from the action of the respondent in refu81ng to
grant a transfer of a limited retail di stribution - license from Carl H.
Erricikson to appellent, and from the e2st side of Lakehurst Road to
the west side of Lazehurst Road, Browns Mills, Pemberton Township.

Appellant's application wes denled st & meeting of respondent
Fownship Committee on December 3, 1948, at which time the two members
present voted against thé trensfer. The third member, although absent
from the meeting, testified. at the instant héaring that he also is
opposed to the trensfer of the license to the proposed premises. The
stated reason for denial was "that the Township Committee did not want
a license in the same building as the United States Post Officem.

The building to which the transfer was soughl is a one-story
structure containing two separate shores. 'One store .is occupled by
the United States Post OLTlCL, whereas the other is used as a market.
Appellent wishes to use a section of the latter store for the storage
and sale of unchilled, malt- 1conolln bevera ages. o

Tne members of the Township Commlttee testified that they opposed
the sale of alcoholic beverages in a store immedistely adjacent to the
Post Office beczuse numerous women and children visit the Post 0ffice

~daily for the purpose of obtaining their mail. :
!

The transfer of a liguor license is not & rlght inherent in the
license but is, rsther, s nr1v1lege which the issuing ﬂuthorlty may
grant or dény in the exercise of = reasonable discretion. Where the
transfer is denied on reasonable grounds, such actlon will be qfflrmeda

- Cf. Drucker v. Trenton, Bulletin 474, Item 9.

The question whether a D%rtlcul”“ locatﬁon is suitable for a
licensed premises is also a matter confided to the sound discretion of
the issuing authority. The members thareof xnow the place and the
people. Thelr opinion is worthy of great weight. The burdpn of show--
ing that the issuing authority abused 1ts discretion rests with
appellant. ,Biscampjetvﬁl. v. Teanecs, Bulletin 821, Item 8.

The State Director's functloa on apoeals of this type 1s not to
substitute his personal opinion for that of the issuing Lutnoritj, but
smerely to determine whether reasonable cause exlsts for its opinion
and, 1f so, to affirm, irrespective of his personal view on the sub-
ject., See Curry v, Margpt“ CLty, Bulletin 460, Item 9.

Three meuwbers of the TOWﬂlep Commlttee were in agreement that in
their opinion the best interests of the general publlc would not be
served by permitting tine sazle of alcoholic beverages in the premlses
in question. Under the circumstances of this case I am unable to find
that the respondent Township Comumittee abused its discretionary power
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in denying the application for tronsfer of appellant's license.
There 1s nothing presented herein to indicate that the action of the
local issuing authority was eltier arbitrary or unreasonaple or
inspired by improper motives. -

The action of the respondent Township Committee is hereby
affirmed.

Accordingly, it is, on this 8th day of February, 1949,

ORDERED that tie zppeal herein be and the same is hereby -
dismissed. » I -
ERWIN B. HOCK
Director.

12. APPELLATE DECISIONS - OCEAN DRIVE OPERATING CO, v. SEA BRIGHT.

OCEAN DRIVE OPERATING CO., )

ON APPEAL

CONCLUSIONS AND ORDER

‘Appellant, ')
“\IS- )

MAYOR AND COUNCIL OF THE BOROUGH
OF SEA BRIGHT,

!

-’

Respondent. )

Quinn; Doremus, McCue & Russell, Esgs., by Vincent J. McCue, Esq.,
v o Attorneys for pppellant.

A. Henry Gilordano, Esqg., Attorney for Respondent,.

Milton Arthur Stein, Esq., Attorney -for Objectors.

BY THE DIRECTOR:

This is an appeal from the respondent's refuszl to grant the
appellant's application for a plenary retail consumption license for
premnises at 1038 QOcean Avenue, Boroughk of Sea Bright. -

. The history of this litigation dates from May 1948, when the
appellant applied for a transfer of its license from 958 (Ocean Avenue
to 1145 Ocean Avenue. Tiis apnlication was denled, as was also an
application made on June 18, 1848 to transfer its license to 113
Ocean Avenue. On appeal, the denials of both transfer applications
were sustained because the area surrounding both proposed preipises
was Malready well supplied with liguor outlets and responcent!s’
refusal to place an additional liquor license there was based on a
sound exercise of the discretion vested in it, in the first instance,
to determine the number-of licenses which may exist in any particular
erea of its municipelity". See Bulletin 812, Item 12, decided July
29, 1u48. : ‘ . «

-Since the appellant’s 1947-48 license had expilrec on June 30,
1848, and no application for renewal had been filed because the appel—
lant ho longer had possession of the premises to which the said
license had been issued, the appellant sought relief, under R. S.
66:1-12.18, to authorize it to file a2n azpplication for a new license
for the 1948-4% licensing year, desplte the stotewlde limitation
which normally would prohibit the issuance of 2 new license in the
respondent's municipality. See R. 5. 33:1-12.14. Since gooa cause
appeared, and there being & vacency in the local quota, the relief
was granted. See Bulletin 817, Item £.



o .

PAGE 18 | | BULLETIN 832

The appellant's present application for premlses xnown as Cl rles
Manor, operzted as an hotel, was denica by the respondent on October
6, 1948 by a 2 to 1 vote. tuese premises vre located more than 1200
fﬂet from those to which the appellant had previously sought to trans-
fer during the 1847-48 licensing year. - '

I have encounterad conu*de“;bLe 01f11“uity in Qtteuutlu& to decide
the instant case because of the testimony given by one of the two
councilmen voting to deny the Up]ication, No useful purporp would be
served by detaiiing all of tie evidence g‘wen by this councilman.
Ssuffice it to say, 1t appears that nis vote was largely, 1f not uolely;
motivated by the mere fact that the “espouoeut‘s aCLlOH in denying the
two prior transfer applicstions had been sustained on appeal. He tes-
tified that he had voted in favor of both prior applications and, when
the denials were upheld, he conciuded that the force of the appellate
agecision precluded tie 1oc tion of any additional licenses on Ocean
Avenue. He frangly aémitted, #s well as denled, that he had not con-
sidered the issue of public necessity and conve nlence when casting his
vote on tile instant zpplication. A carcfu; review of his tcstinony '
fails to convince me that tnils councilman did CONdeCT such issue,
which 1s the parasmount guidepost in the issuance of liquor licenses.
On the contrary, I find that he was under the m¢sta/en impression
that the decision on appeal 1n the two previous transfer applications
had foreclosed the exercise of his discrstion on the instant applica-
tion.

-

‘The legislative desig c11, apparent frowm the provision
holic Beverage Law (fi. So cb:l-1 seql), is to vest
issuing uuthorLty, in the first instanca, with the dis

¥
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of tne Alco-
ch local
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lonary power
to determine whether an applicetion for a liguor licen 1 be
granted, subjesct to revie 1
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by tne Stete Dlrector, with reg fd to
whnether the discretionary function aas been propcrly exercised. Where
it appears thet the local discretion hes not been abused, the State
Director mey not disturb the action of thne issuing authority since he
ctherwise would, contrary to the statutory design, be supstituting his
discretion for that of the local authorities. See Hudson Bergen, etc.
Ass'n v. hoboken, 155 N.J.L. 508 (E. & A. 1647). '

In this case, the locerl discretion was not exercised by one of the
two councilimen whose votos resulted in a-denial of the application,
because of his mistaken belief that he was estopped frox exercising
sucit discretion in connection with this application. Under the cir-
cumstences, the case must be remanded to the respondent witihdir‘ction
that reconsideration bzs. given bto the application and that, consistent
herewith, the issue of public necessity and convenience, ao applied to
the particular premises in question snd its location, be determined by
each member of the respondent Council prior to such reconsideration.

v

Accordinglv, it 1s, on t iLs uth day of Februery,. 1949,

ORDERED that the within appllcnt¢on be and the same is hercby
rem=znded to the respondent for its furtacr action consistent with this
opinion. ‘ ‘

;o
S £

— V.{:, e e /. ,i",,f':‘ (_/I
Director. - '

ﬁew Jersey state \iprary




