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2 Grounds of Appeal

10

[E nd ors ed ]

Service of the within notice of ap-
peal is hereby acknowledged this 30th 
day of June, 1930.

Harry R. Cooper, 
Attorney for Plaintiff- 

Respondent.

GROUNDS OF APPEAL. 

(Filed July 16, 1930.)

NEW JERSEY SUPREME COURT. 

M o n mo u t h  Co u n t y .

I* E f f ie  E c k ma n , V Action at Law.
Plaintiff-Respondent, ) On Appeal to the 

v. / Court of Errors and
B r ad ley  W o o d, \ Appeals.

Defendant-Appellant. J Grounds of Appeal.

30
To Harry R. Cooper, Esquire, Attorney of Plaintiff- 

Respondent :

Sir:
Take notice that the following are the grounds of 

appeal in the above-stated cause:



Summons 3

1. The plaintiff was permitted to testify on her 
own behalf, over the objection of counsel for the de-
fendant.

2. Defendant’s motion to non-suit the plaintiff 
should have been allowed.

Car r  & Car roll ,
Attorneys for Defendant- 

Appellant.
10

[E nd ors ed ]

Due and legal service of the within 
grounds of appeal is hereby acknowl-
edged this 14th day of July, A. D. 1930.

Harry R. Cooper,
Attorney for Plaintiff-

Respondent. 20

SUMMONS.

(Filed Dec. 19,1929.)

Th e  State  o f  Ne w  Jer se y  t o  Br ad ley  W o o d :

You are summoned to answer the an- DKJ 
nexed complaint of I. Effie Eckman in an 

(L. S.) action at law in the Supreme Court. And 
take notice that unless you file your an-
swer to said complaint with the clerk of 

said Court, at Trenton, within twenty days after the 
service upon you of this writ and the annexed com-



4 Complaint

plaint, the plaintiff may proceed in the suit and 
judgment may be entered against you.

Witness, Ho n . W il l ia m S. Gu mme r e , Chief Jus-
tice of the Supreme Court, at Trenton, this 17th day 
of December, 1929.

Plaintiff residing in Asbury Park, New Jersey, 
30 says:

1. From September 1, 1923, to December 9, 1925, 
in the City of Philadelphia, State of Pennsylvania, 
plaintiff rendered services to Bradley Wood, at his 
special instance and request, consisting of nursing 
and household services, according to the bill of par-
ticulars hereto annexed, which services were rea-

F r e d  L. B l o o dg o o d ,
Clerk.

H arry  R. Co o pe r , '
Attorney.

10

COMPLAINT.

NEW JERSEY SUPREME COURT.

M o n mo u t h  Co u n t y .

20

v. Action at Law. 
Complaint,B ra d l ey  W o o d,

Defendant.
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sonably worth the sum of fifty ($50) dollars per 
week.

2. From February 17, 1926, to December 14, 1929, 
at Philadelphia, Pennsylvania, and at Asbury Park, 
in the County of Monmouth and State of New Jer-
sey, plaintiff rendered services to Bradley Wood, 
at his special instance and request, consisting of 
nursing and household services, according to the bill
of particulars hereto annexed, which services were 10 
reasonably worth the sum of one hundred ($100) 
dollars per week.

3. For said services said Bradley Wood under-
took and promised to pay what said services were 
reasonably worth.

4. Said services were reasonably worth twenty 
thousand six hundred ($20,600) dollars.

20
5. That at the request of the said defendant, plain-

tiff paid for and in his behalf, physicians’ bills 
amounting to one hundred-eight ($108.00) dollars, 
which said sum defendant promised and agreed to 
repay to the said plaintiff.

6. Plaintiff has duly demanded payment for her
said services and for the said physicians’ bills, but 
payment for said services and said bills has not 
been made. 30

Plaintiff demands as damages twenty thousand 
seven hundred eight ($20,708) dollars, together with 
interest thereon and the costs and disbursements of 
this action.

H arry  R. Co o pe r ,
Plaintiff’s Attorney.
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BILL OF PARTICULARS.

To services rendered Bradley Wood from Sep-
tember 1, 1923, to December 9, 1925, at his special 
instance and request, and for his use and benefit, 
said services consisting of taking care of his house 
and household, cooking and preparing meals, sweep-
ing and cleaning house, washing and ironing, mend- 

10 ing and nursing of Bradley Wood, and general 
housework, marketing and purchasing of household 
supplies and provisions, at the rate of fifty ($50) 
dollars per week, and from February 17th, 1926, to 
December 14th, 1929, at the rate of one hundred 
($100) dollars per week.
Said services above enumerated being for 
one hundred eighteen (118) weeks at fifty
($50) dollars per week............................... $5,900.00
And for one hundred forty-seven (147)

20 weeks at one hundred ($100) dollars per
w eek .........................................................  14,700.00
Paid for physicians, at the request of the 
defendant........... .......................................   108.00

$20,708.00

30



Rule Denying Motion to Set Aside Service 7 
of Process and Appointing Attorneys 

for Defendant

RULE DENYING MOTION TO SET ASIDE SER-
VICE OF PROCESS AND APPOINTING 

ATTORNEYS FOR DEFENDANT.

(Filed Feb. 7, 1930.)
10

NEW JERSEY SUPREME COURT. 

M o n mo u t h  Co u n t y .

I. E f f ie  E c k ma n ,
Plaintiff, 

v.
Br ad le y W o o d,

Defendant.

Rule Denying Motion 
to Set Aside Ser-
vice of Process and 
Appointing Attor-
neys for Defendant.

The petition of the Market Street Title & Trust 
Company, guardian of Bradley Wood, defendant 
herein, appointed by the decree of the Court of 
Common Pleas of Philadelphia, Number 5, having 
been filed in this cause, and the Court having, on 
the 3rd day of January, 1390, entered a rule there- 30 
in requiring the defendant to show cause before the 
Honorable Joseph L. Bodine, one of the Justices 
of the New Jersey Supreme Court, at Trenton, New 
Jersey, on Monday the 20th day of January, 1930, 
why the service of process on the defendant should 
not be set aside; and the Court having provided in



8 Rule Denying Motion to Set Aside Service 
of Process and Appointing Attorneys 

for Defendant

said rule that the plaintiff and the petitioner have 
leave to take depositions to be used on the return 
of the rule, and depositions having been taken pur-
suant thereto; and the Court having read and con-
sidered said depositions; and it appearing to the 
Court that the summons and complaint herein were 
duly and personally served on the said Bradley 

10 Wood on the 19th day of December, 1929, and that 
said Bradley Wood is so mentally incompetent as to 
be unable to understand the nature and effect of 
the present -proceedings, and Carr & Carroll ap-
pearing for the Market Street Title & Trust Com-
pany, the petitioner, and Harry R. Cooper, appear-
ing for the plaintiff;

It is on this day of January, 1930, ordered
and adjudged as follows:

■20 1. That service of the summons and complaint on
the said Bradley Wood is good and sufficient and 
that the motion to set aside service of said process 
be and the same is hereby denied.

2. That said Bradley Wood is so mentally incom-
petent as to be unable to understand the nature and 
effect of the present proceedings.

^arr & Carroll be, and they hereby are 
appointed attorneys for the said Bradley Wood, for 
the purpose of defending said suit.

4. In order that the said attorneys may have the 
means of properly preparing for the defense of said 
suit, it is ordered that the plaintiff appear for ex-
amination and make full discovery* of all facts and



Rule Denying Motion to Set Aside Service 9 
of Process and Appointing Attorneys 

for Defendant

circumstances relating to the plaintiff’s claim, and 
of such other matters as shall be necessary or 
proper in order to enable said attorneys to prepare 
a defense to said action before
a Master in Chancery of New Jersey, at his office 
in Asbury Park New Jersey, at such time as said 
Master may on four days’ notice to the plaintiff 
designate and appoint. 10

5. That a copy of this order certified by the at-
torneys for the said defendant, as a true copy, to-
gether with a copy of the Master’s notice, be served 
on the plaintiff personally, or on her attorney of 
record, Harry R. Cooper, either personally, or by 
leaving the same at his office with the person in 
charge thereof, between the hours of 10 A. M. and 
4 P. M. on any business day.

20
6. That the time for filing an answer be, and the 

same hereby is, extended to March 1, 1930, inclusive.
On motion of

Car r  & Car roll ,
Attorneys for Market Street Title 

& Trust Company, Petitioner.
J. L. B o d in e ,

J. S. C.
Entered Feb. 7, 1930.

On motion of 30
Car r  & Car roll ,

Attorneys.
A true copy.

Fr ed  L. B l o o dg o o d ,
Clerk.
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ANSWER.

(Filed Feb. 25, 1930.)

NEW JERSEY SUPREME COURT. 

M o n mo u t h  Co u n t y .
10

I. E f f ie  E c k ma n ,
Plaintiff, 

v.
Br ad ley  W o o d,

Defendant.

Action at Law. 
Answer.

20

Defendant, a resident of Philadelphia, Pennsyl-
vania, temporarily residing in Asbury Park, Mon-
month County, New Jersey, a person of unsound 
mind and mentally incompetent, answering the plain-
tiff’s complaint by his attorneys, Carr & Carroll, 
heretofore especially appointed for that purpose by 
rule of this Court, says that:

o q  1. He denies the first paragraph of the complaint.

2. He denies the second paragraph of the com-
plaint.

3. He denies the third paragraph of the com-
plaint.
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4. He denies the fourth paragraph of the com-
plaint.

5. He denies the fifth paragraph of the complaint.

6. He denies the sixth paragraph of the complaint.

F irst  De f e n s e .

By an order of the Court of Common Pleas of 10 
Philadelphia County No. 5, in a certain proceeding 
therein pending entitled, i<In the matter of the es-
tate of Bradley Wood, March Term, 1929, No. 
16162, ”  made and entered on May 23, 1929, the 
Market Street Title and Trust Company, a Penn-
sylvania corporation having its principal office and 
place of business in Philadelphia, Pennsylvania, was 
appointed guardian of the estate of the said Brad-
ley Wood upon the ground that the said Bradley 
Wood was so mentally deficient as to be unable to 20 
take care of his own property. Defendant further 
avers, by his attorneys, Carr & Carroll, that for a 
long time prior to May 23, 1929, said defendant was 
and still is at the present time, by reason of mental 
and physical illness and disability, incapacitated 
mentally and physically, and rendered of unsound 
mind and mentally incompetent to take care of his 
affairs, and that at no time mentioned in the com-
plaint was the said defendant, Bradley Wood, men-
tally competent to enter into any contract or ar- 30 
rangement whatsoever regarding his support, care 
and maintenance or to make any agreement or 
promise with respect to compensating the plaintiff 
or any other person for the same.
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Sec o n d  De f e n s e .

That the services rendered by the said plaintiff 
• were rendered voluntarily and without promise, ex-

pressed or implied, of reward or compensation for 
the same, and that the relation existing between the 
plaintiff and defendant was of such a character and 
nature, being a relation of support on one side and 

10 services on the other, as not to warrant an implied 
promise to compensate the plaintiff for services ren-
dered to the defendant.

Attorneys for Defendant. 

REPLY.

2Q (Filed Feb. 26, 1930.)

NEW JERSEY SUPREME COURT. 

M o n mo u t h  Co u n t y .

I. E f f ie  E c k m a n ,
Plaintiff, 

v.
30 Br a d l ey  W o o d,

Defendant.

Reply.

Plaintiff denies every allegation contained in the 
answer of the defendant.

H arry  R. Co o pe r , 
Plaintiff’s Attorney.
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TESTIMONY.

NEW JERSEY SUPREME COURT. 

M o n mo u t h  Co u n t y .

D. E f f ie  E c k ma n ,
Plaintiff,

Y .

Brad le y W o o d,
Defendant.

10

Action at Law.

TESTIMONY 20

Freehold, N. J., May 9, 1930.

Before H o n . R. V. L a w r e n c e , Judge, and a jury.

I

30
A ppearances  :

For plaintiff, H arry  R. Co o pe r , E sq .
For defendant, M essrs . Car r  & Carro ll .



14 Dr. George M. Ferguson—Direct

Dr . Ge o r g e  M. F e r g u s o n , sworn for plaintiff.

Direct examination.

By Mr. Cooper:

Q. Doctor, you are a practicing physician and 
. surgeon in Philadelphia!
*0 A. Yes, sir.

Q. And from what medical school did you re-
ceive your medical education!

A. I was graduated from the Jefferson Medical 
College in Philadelphia. •

Q. In Philadelphia!
A. Yes.
Q. Did you have any other medical education be-

sides that!
A. Yes, sir.

20 Q. Whereabouts!
A. After that I studied in Vienna for a year. 

After that I went with the German Hospital in 
Philadelphia, now called Lankenau Hospital. I was 
there two years and a half.

Q. About how long have you practiced in Phil-
adelphia since you were admitted to practice!

A. Twenty-six years and a half.
Q. And you are still practicing there!
A. The same place where I started.

30 Q. Were you acquainted in 1928 with the defen-
dant Bradley W ood!

A. Yes, sir.
Q. Did you attend him professionally in 1928!
A. 1928; yes, sir.
Q. Have you brought with you any memoranda 

from which you can tell us the dates on which you 
attended him!



Dr. George M. Ferguson— D irect 15

A. I have a loose page from my ledger.
Q. Can you tell the dates without referring to 

that?
A. Well, January, sometime in January, without 

looking at th is------
Q. Well, I mean without referring to the memo-

randa can you tell the exact dates or the number of 
days on which you attended him?

A. No, I could not.
Q. Is this memoranda in your own handwriting? j q
A. No, my bookkeeper.
Q. Taken from your own books ?
A. Taken from my daybook.
Q. Made under your supervision?
A. Yes.
Q. Will you refer to that and tell the Court and 

jury the dates on which you attended Mr. Wood in 
Philadelphia ?

A. The first date was January 21st.
Q. Of what year? 20
A. 1928. ' Shall I give you the dates?
Q. Yes, just run the dates off there.
A. 1928, the 21st of January, the 25th of January, 

and the 30th of January; February the same year,
4th, 10th, 13th, 14th, 16th, 18th, 20th, 23rd and 27th, 
in February; March the same year, 2nd, 5th, 10th, 
13th, 16th, 19th, 23rd, 27th; then I missed one here, 
is on the 15th; April 3rd, 10th, 13th, 19th, 26th, 
30th; May 1st, 3rd, 7th, 14th, 18th and 25th. All 
these are in 1928. June 1st, 4th, 8th, 12th, 16th, ™ 
22nd and 29th. And June was the last visit that I 
made to the house. All these visits were to the * 
house.

Q. Where Mr. Wood was livinig at that time?
A. Yes.
Q. From what was he suffering, Doctor, if vou 

know?



16 Dr. G eorge M. Ferguson— Direct

A. When I first was called in to see him he 
was suffering: from a syphilitic condition, tertiary 
syphilis, late tertiary syphilis.

Q. And did that condition require the attendance 
of a trained nurse!

A. It certainly did.
Q. Who was attending him at that time!
A. Miss Eckman.
Q. During your visits to the house between

10 January 21, 1928, and June 29th, 1928, did you see 
anyone else attending him or giving him profess-
ional attention!

Mr. Carroll: Now, may it please your Honor, I 
object to this.

Mr. Cooper: I withdraw it as leading.

2q Mr. Carroll I object to this on the ground that 
before there can be testimony of this nature there 
must be laid a foundation or some foundation for 
the right of recovery by the plaintiff herself.

The Court: Well, I assume that the doctor is 
really called out of order.

Mr. Cooper: Called out of order by permission 
of the Court.

30 .The Court: We are trying to accommodate him,
that is all.

Mr. Cooper: Unless I connect it up there will 
be no case.

The Witness: I appreciate that very much.



Dr. George M. Ferguson— D irect 17

By the Court:

Q. The question is whether it was necessary 
during the period that you saw Mr. Wood that he 
have the services of a trained nurse.

A. It was necessary.
Q. And did Miss Eckman act in that capacity1?
A. She did more than that, sir.
Q. What did she do to your knowledge?
A. She acted as a trained nurse and a very ef- |() 

ficient nurse; in addition to that she acted as a 
child’s maid, you might say, to this man that was 
rather helpless.

Q. What did she do there? Just tell the jury 
what you saw and observed.

A. She had to get him up in the morning, dress 
him and put him to bed.

Q. And all that went with that, bathing him and 
caring for him?

A. Absolutely. 20

By Mr. Cooper:

Q. In view of his condition?
A. I don’t see how any woman can do it, keep on 

doing it for the number of days that she had done 
it.

By the Court: o q

Q. Was it an extreme case, Doctor?
A. Well, yes, I would say so. Tt was the later 

stage. .
Q. You said the tertiary period?
A. Yes, helpless.



18 Dr. George M. Ferguson—Direct

By Mr. Cooper:

Q. By the tertiary period you mean the third and 
last stage1?

A. The last stage.

By the Court:

Q. Was the man able to move around and *walk, 
10 himself?

A. When I first came there he did walk.
Q. And did he have locomotor ataxia?
A. Well, he had before, before I came there.

By Mr. Cooper:

Q. He had had?
A. Had.
Q. Would you say there was any difference in 

20 his condition, either physically or mentally, be-
tween the time when you first attended him to the 
time of your last call ?

A. He had made no improvement under my treat-
ment.

Q. He had made no improvement ?
A. No.

By the Court:

3Q Q. How was his mental condition when you last 
saw him?

A. Well, it is hard to describe just exactly how 
his mental condition was. It was poor.

Q. Was he coherent? Could he talk intelligently, 
with a connected and intelligent answer?

A. No, I don’t think he could.
Q. All right.
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By Mr. Cooper:

Q. Yon didn’t attend him prior to 1928, did you, 
Doctor ?

A. That was the first date I gave you, was the 
first call.

Mr. Cooper: Take the witness.

Cross-examination, ^

By Mr. Carroll:

Q. Doctor, you never saw Mr. Wood prior to 
January, 1928?

A* Never, sir.
Q. At whose solicitation did you visit him?
A. I was called in by Miss Eckman.
Q. By Miss Eckman? ~~
A. Yes, the attending: nurse.
Q. You say there had been some impairment of 

his mental faculties?
A: Some impairment?
Q. Some impairment of his mental faculties, yes.
A. Yes, sir; decidedly so.
Q. Would you say that he was in a condition 

to carry on and transact the ordinary business of 
life between the time you saw him, between Janu-
ary, 1928, and June, 1928?

A. In what capacity? 30
Q. Well, I mean could he be trusted? He couldn’t 

go out of the house, could he?
A. Well, no. Miss Eckman had to take him when 

he went out, the nurse.
Q. He couldn’t go out on his own responsibility 

to make purchases or anything of that sort ?



.20 Dr. G eorge M. Ferguson— Cross

A. No, I don’t think he could do that.
Q. And could he conduct his affairs with respect 

to incurring obligations and paying bills and writ-
ing checks and that sort of thing?

A. He did write a check. He wrote all my checks 
that I received. I was paid.

Q. Wrote them himself ?
A. Wrote them himself.
Q. Or just signed them himself?

10 A. Signed them.
Q. Who wrote them?
A. Now wait. I beg your pardon. It has been 

several years ago. Now I think he wrote them. I 
am not quite sure about that.

By the Court:

Q. You are shown some checks, Doctor, and 
asked whether you recognize them.

20
By Mr. Carroll:

Q. Now, Doctor, your name is Dr. George M. 
Ferguson?

A. Yes.
Q. I show you a check dated February 6th, 1928, 

to your order for $9.00.
A. Yes, sir.
Q. Is that one of the checks you have mentioned? 

30 A. Yes.
Q. That is signed by Bradley Wood?
A. Yes. - . .
Q. Do you know in whose handwriting the body

of the check is?
A. I presume that is Miss Eckman’s, I don’t 

know for sure.



Dr. George M. Ferguson— Cross 21

Q. You don’t know?
A. No, I presume so. I received a check and 

endorsed them and got the money.
Q. I show you a check of Bradley Wood on the 

Market Street Title & Trust Company, dated March 
1,1928, drawn to your order for $29.00. That check 
was given to you for professional services ?

A. Yes, sir; I have got a receipt.
Q. Never mind the receipt. In whose handwrit-

ing is the body of that check, if you know? 10
A. I didn’t see that written, so I presume it was 

Miss Eckman, I don’t know. I can’t say for sure.
Q. Is that Bradley W ood’s signature?
A. Absolutely.
Q And that check wa& honored on that signature ?
A. Yes, and I have got it receipted here.
Q. Now I show you a check drawn April 2, 1928,' 

on the Market Street Title & Trust Company, to 
your order for $27.00, and ask you if you got that 
check. 20

A. I got it.
Q. And do you know in whose handwriting the 

body of that check is?
A. The same answer.
Q. So far as you know Miss Eckman wrote that?
A. I wouldn’t say anything. I don’t know. I 

know I received the money and cashed the check, 
that is all.

Q. Now I show you a check dated May 3, 1928, 
drawn to your order on the Market Street Title & 30 
Trust Company and signed Bradley Wood. The 
handwriting of the check is obviously different from 
the- signature, is it not ?

A. - Absolutely.
Q. And do you know in whose handwriting the 

body of the check is?
A. The same answer.

New Jersey State library



22 Dr. G eorge M.. Ferguson— Cross

Q. Well, now what does that mean, that you don’t 
know!’

A. I don’t know.
Q. Are you familiar with Miss Eckman’s hand-

writing ?
A. I can’t say that I am. You see I had forgot-

ten. It has been several years ago.

Mr. Cooper: I don’t think this is proper cross- 
10 examination. No questions have been asked Dr. 

Ferguson which would call for this.

The Court: You spoke about his condition. You 
brought out progressively along your time.

Mr. Cooper: I presume to that extent it might 
be.

Q. I show you a check dated June 8, 1928, drawn 
20 to your order, and ask you if you got that check?

A. I did.
Q. Do you know in whose handwriting the body 

of that check is?
A. The same answer.

By the Court:

Q. Did you see it written?
A. I didn’t see it written.

30
By Mr. Carroll:

Q. I will show you, Doctor, some more checks.
A. You. will only show me one more, because'that 

is all I got.
Q. July 9, 1928, $27.00.



Dr. George M. Ferguson— Cross 23

A. Yes.
Q. You make the same answer, that you don’t 

know whose handwriting the body of the check is?
A. Yes.
Q. And at the time you treated Mr. Wood was 

there any person other than Miss Eckman in at-
tendance upon him or • connected with him in any 
way, shape or form?

A. Not that I recall.
10

By the Court:

Q. Who were the members of his household ?
A. He was in an apartment at that time.
Q. An apartment?
A. A second floor apartment.
By Mr. Carroll:

Q. And what address was that, Doctor?
A. The address is 123 South 50th Street, Phila- 20 

delphia.

By the Court:

Q. No one there other than Miss Eckman?
A. In the same apartment?
Q. In the same apartment?
A. No, sir.

Mr. Carroll: That is all. 20

By Mr. Cooper:

Q. Doctor, were the first checks that you re-
ceived signed by Mr.Wood, some checks that you 
received signed by Mr. Wood for this service?



24 Dr. Joseph Ackerman—Direct

Mr. Carroll: All those checks, Mr. Cooper, were 
signed by Mr. Wood.

The Court: It is admitted that the checks indi-
cated were signed by Mr. Wood.

Mr. Cooper: That is 'all, Doctor.

Dr. Joseph Ackerman, sworn for plaintiff.

Direct examination.

By Mr. Cooper:

Q. Dr. Ackerman, you are a practicing physician 
and surgeon?

A. Yes.
o a Q- Where do you practice, Doctor?

A. Asbury Park.
Q. Have your office there?
A. Yes.
Q. Where did you receive your medical edu-

cation ?
A. Philadelphia, Hahnemann College.
Q. How long have you been practicing in Asbury 

Park?
A. Thirty years.
Q. Were you acquainted with Bradley Wood? 

30 A. Yes.
Q. Are you still attending him professionally? 
A. Yes, sir.
Q. When, Doctor, did you commence to attend 

him, if you know?
A. I don’t remember the date; between two and 

three years ago he came down here in the summer.



Dr. Joseph Ackerm an— D irect 25

Q. And what location did you attend him or are 
you attending at the present time?

A. At the present time I am attending him at 
207,1 think it is, First Avenue.

Q. Asbury Park?
. A. Asbury Park.

Q. Now during the two or three years that you 
have been attending him will you describe his con-
dition to the jury, commencing, beginning with his j a  
condition at the time you started attending brim 
and bringing him down to date?

A. Well, his condition has been getting pro-
gressively worse, so that he requires more attention 
now than he did when I first saw him. When he 
first came to me he was living in the Kentucky Hotel 
on First Avenue and was at that time on the second 
floor, and Miss Eckman used to bring him around 
to the office in a wheelchair. At the present time 
he lives on the same floor and cannot in any way get ^  
upstairs. ^

By the Court:

Q. Why, Doctor?
A. On account of paralysis of his limbs.
Q. Locomotor?
A. Yes.

30
By Mr. Cooper:

Q. And that paralysis is the result of the disease 
from which he is suffering?

A. Yes, sir.



26 Dr. Joseph Acherman—Direct

By the Court:

Q. You diagnosed the case as Dr. Ferguson did, 
did you, Doctor?

A. Yes, sir.

By Mr. Cooper:

Q. And his condition under such circumstances 
10 would become progressively worse, would it not?

A. Yes.
Q. And has so become?
A. And has so become.
Q. How heavy a man is Mr. Wood?
A. I should imagine he weighs around 230 

pounds, in that neighborhood.

By the Court:

20 Q. How tall?

Mr. Carroll: May it please your Honor, may it 
be understood that this is submitted subject to the 
arrangement that it may be stricken out?

The Court: Yes, absolutely.

A. He was about five feet ten or eleven.
Q. And weighs 200 pounds?

30 A. Yes, sir.
Q. Is he able to walk?
A. No, sir.

By Mr. Cooper:

Q. How long has he been unable to walk, Doctor?
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A. He has been unable to walk without assistance 
before I ever saw him.

Q. And how long has he been confined to the 
house?

The Court : To your knowledge.

Q. To your knowledge.
A. Well, being confined to the house, he gets out 

on the porch, you know, now. 10
Q. Well, either confined to the house or getting 

out on the porch?
A. He is confined to the house, has been for the 

past two years, at least.
Q. In the condition in which he has been for the 

past two years has he required the attention of a 
nurse?

A. Yes, sir.
Q. And who has nursed him, if  you know?
A. Miss Eekman. 20
Q You have called at the house quité frequently 

where he has been confined?
A. Yes, sir.

By the Court :

Q. And have you seen anyone else there besides 
Miss Eekman; if so who and how many times?

A. I have seen different people there that have 
been in there visiting Miss Eekman or called in 30 
when she was about to ig:o away. She has gone away 
two or three times since I have been attending him 
and had some other nurse to take care of him for a 
day or two at a time.

Q. But that has only been while she has taken a 
day or so away ?
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A. Just temporarily.
Q. What length of time would that involve?
A. Oh, - sometimes over night, sometimes two 

nights; and she has been away twice or three times 
to my knowledge.

By Mr. Cooper:

10 Q. Doctor, will yon describe the nature and 
character of the service that Miss Eckman has ren-
dered to Mr. Wood under your supervision and ob-
servation?

A. Well* she is a bodyguard and a . nurse and a 
servant.

Q. Just what have you seen her do in „and about 
the house in relation to the patient or to the house?

A. Housework, washing, ironing.

20
By the Court:

Q. Cooking?
A. Cooking, cleaning house.
Q. Taking physical care of Mr. Wood?
A. Taking physical care of Mr. Wood.
Q. Wash him and bathe him?
A. Yes.
Q. Clothing him, undressing him?

30 A. And he is not an easy man to handle.
Q. Putting him to bed, getting him out of bed?
A. Moving him around in a wheelchair.
Q. She did all that?
A. Yes.
Q. You have seen her do all of it?
A. Yes, I have, different times.
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By Mr. Cooper:

Q. And, Doctor, has his condition recently neces-
sitated a great deal of work in changing his bedding 
and things like that?

A. Constantly. In fact, the last time I was in 
there the bedding had to be changed.

Q. And that was done by Miss Eckman?
A. Yes, sir.

10
By the Court:

Q. How old a man, Doctor, approximately?
A. Sixty-five.

By Mr. Cooper:

Q. Doctor, did Miss Eckman pay yon two bills 
aggregating—

20
The Court: I assume those payments will be ad-

mitted, won’t they?

By the Court:

Q. How much were they, Doctor, do you remem-
ber?

A. I don’t recollect; no, sir.

By Mr. Cooper: 30

Q. Subject to connecting it up by Miss Eckman 
I will ask you, if I may be permitted to, if all the 
bills paid to you by him, if they were so paid, were. 
reasonable in amount.

A. Yes.
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Mr. Carroll: Oh, we will admit that those bills 
were paid, yes, no trouble about that.

The Court: $108.00 apparently.

Mr. Cooper: I think I have them here, may it 
please the Court.

10 By the Court:

Q. Doctor, are you familiar with the value of 
services rendered in such a case as this by Miss 
Eckniari? What are such services usually worth in 
your neighborhood?

A. Why, I think graduate nurses now receive $8 
a day for twelve hours work.

Bv Mr. Cooper ;
20

Q. What do you say is the price that they now re-
ceive for twenty-four hour duty?

A. I think it is either ten or eleven, I am not 
positive.

By the Court:

Q. In other words, from $8.00 to $10.00 for the 
services rendered of the nature and character that 

• we are talking about here?
A. $10.00 to $12.00, I will say.
Q. And that does not include housework, does it,

Doctor?
A. No, just nursing.

Mr. Carroll: 'Have you those bills available?
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By Mr. Cooper:

Q. Let me ask you this, Doctor: Is it usual 
Doctor, when a trained nurse is employed, for the 
employer to furnish someone to do the housework 
or is that in addition to the trained nurse’s ser-
vices ?

A. You can’t find many trained nurses that will 
do housework.

Q. It is customary for the customer to furnish j q  
hoard and lodging for the trained nurse while she 
is in his employ?

A. Yes.

Mr. Cooper: Cross-examine.

The Court: Cross-examine.

Cross-examination. 

By Mr. Carroll:
20

Q. Doctor, in March, 1929, was Bradley W ood’s 
mental condition such that he could intelligently 
transact business ?

A. What kind of business?
Q. Financial business appertaining to him.

The Court: Drawing checks.

Q. The receipt and disbursement of money.

The Court: Depositing money.

Q. Opening a, bank account.
A. No, I wouldn’t say so.
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Q. When was it that yon were first called in to 
attend Bradley Wood?

A. I don’t recollect the exact date but I think 
it was 1927 or 1928, when they first came to Asbury 
Park.

Q. They were temporary visits that Miss Eckman 
and Bradley Wood paid to Asbury Park?

A. Yes. *

^  By the Court:

Q. How long is this man going to live, in all 
reasonable probability, Doctor?

A. He might live six hours and he might live six 
years.

Q. Will he live beyond that period?
A. I wouldn’t think so.
Q. Talking about reasonable probability, six

20 hours or six years. All right.

By Mr. Carroll:

Q. Now from November, 1928, on down to the 
present time would you say that he was mentally 
competent to transact financial business, understand 
the nature of it?

A. No, sir.
30 Q. These bills that you say were paid by Miss 

Eckman, were they paid in cash or by check?
A. I don’t recollect. I think by check.
Q. And would you know by whose check?
A. I don’t reccollect.
Q. And what were the dates of those bills?
A. I don’t recollect that.



Dr. Joseph Ackerm an— Cross 33

Mr. Cooper: I am looking for them now, Mr. 
Carroll. I had them here, I think.

Q. At whose solicitation, Doctor, did you come to 
visit Bradley Wood?

A. I don’t recollect, the first time I saw Bradley 
Wood, whether I called at the Kentucky Hotel or 
whether he came around in a wheelchair.

Q. And was he accompanied by Miss Eckman ?
A. He was. 10

By the Court:

Q. Has he had any other caretaker, as it were, to 
your knowledge since you have known him?

A. No, sir.
Q. Always been Miss Eckman?
A. I think so, with the exception of two or three 

times when she has been away and she has had 
others— 20

Q. As you have indicated?
A. Yes.

By Mr. Carroll:

Q. Doctor, you say that you visited him at the 
Kentucky Hotel in Asbury Park?

A. Yes, sir.
Q. Do you know when that was?
A. I don’t reccollect the date. I think it was in 30 

the summer of 1928.
Q. Were there any other hotels or boarding 

houses where they were making temporary visits 
where you visited Bradley Wood?

A. I don’t think I visited him in any other hotel 
but Kentucky.
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Q. And Miss Eckman was a resident of the hotel 
there with Bradley Wood?

A. I suppose so.
Q. I mean she was staying at the hotel also ?
A. She was there; yes, sir.

The Court: We will take it for granted that the 
doctor’s bills were rendered for services and that 
they were reasonable.

(Bills produced by Mr. Cooper.)

By the Court:

Q. Doctor, referring1 to the bills that you ren-
dered and which were paid, what are the dates ?

A. August 1, 1929, was paid August 28, 1929.
Q. For how much?
A. For $84.00.

^  Q. And the other?
A. Here is one dated January 1, 1929, for $24.00, 

that is not receipted. I don’t know whether that 
has been paid or not. I presume that was in this 
one.

Q. You think that was included in the second?
A. I think so.

By Mr. Carroll:

30 Q. You mean the $24.00 bill is included in the 
$84.00 bill?

A. I mean that probably that was paid between 
that time.

Q. Doctor, with respect to this $84.00 bill, dated 
August 1, 1929, how did Miss Eckman come to pay 
that to you personally?
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A. I don’t know.
Q. Did yon go and ask her for it?
A. I did not; no, sir.
Q. You didn’t send a bill there to the house and 

then follow it up with a personal demand on her 
for payment?

A. Oh, no.

Mr. Carroll: That is all. 

Re-direct examination.
10

By Mr. Cooper:

Q. Doctor, were the services which you rendered 
to Bradley Wood as set forth in these two bills—

Mr. Carroll: There is no doubt about the two 
bills.

20
Mr. Cooper: there is no dispute about their

being reasonable I will offer them in evidence.

The Court: There is no question about them.
He earned them.

(Bills marked Exhibits PI and P2.)

Mr. Carroll: Those checks paid Dr. Ferguson, 
may they be marked for identification? 3Q

(Checks marked Exhibit A  for identification.)
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Louis Ot t e n b e r g , sworn for plaintiff.

Direct examination.

By Mr. Cooper:

Q. Where do yon live?
10 A. 205 First Avenue, Asbnry Park.

Q. And is that next door to where Miss Eckman 
and Bradley Wood are now living ?

A. Directly next door.
Q. And how long, to yonr knowledge, have Mr. 

Wood and Miss Eckman lived at that address?
A. I believe it is about January, 1929.
Q. And between January, 1929, and December 14, 

1929, have you had occasion to visit that house on 
more than one occasion or have you gone into the 

*20 house ?

By the Court:

Q. Did you ever visit there?
A. Yes, I have been in there.
Q. When was that?
A- I have been in there various times. I am an 

agent on the premises there and had occasion.
Q. Agent for the house itself?

30 A.. There is rear bungalows and I am agent for
those bungalows.

By Mr. Cooper:

Q. How often have you been in there during that 
period, would you say, Mr. Ottenberg?
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By the Court:

Q. Between the time that she moved in and now ?
A. The present time?
Q. Yes.

By Mr. Cooper:

Q. And December 14, 1929?
A. I don’t know. 10

By the Court:

Q. Once a week, once a month or twice a month?
A. No, I have possibly been in there a dozen or 

fifteen times altogether.

By Mr. Cooper:

Q. Was Mr. Bradley Wood attended by anyone 20 
while you were in there?

A. By Miss Eckman.
Q. Did he have anyone there in the house with 

him?
A. Attended by Miss Eckman.
Q. And was anyone there beside her?
A. No, no one else, sir.
Q. Did you observe anything there as to his con-

dition or as to' the nature of the service?
30

Mr. Carroll: May it please your Honor, this testi-
mony, it is understood, comes in subject to the ob-
jection previously made?

The Court: That is so. If it is not properly con-
nected of course it will be stricken.
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Q. What do you say that you observed as to her 
attending! Mr. Wood and as to the character of the 
service on the various visits that you made, and 
as to his condition ?

A. I have been in there various times and know 
that Miss Eckman has been nurse, cook, and I know 
that she has washed for him.

* By the Court:
10

Q. What was his condition as you saw it?
A. The man is paralyzed.
Q. Paralyzed, helpless, can’t move around?
A. Can’t move around.
Q. Sits in a wheelchair?
A. In a, wheelchair or in another chair.
Q. Another chair?
A. And most of the time in bed.
Q. Have you seen him in bed?

20 A. Yes.

By Mr. Cooper:

Q. Could he get in or out of bed without assis-
tance, if you know?

A. Positively.
Q. Have you observed anyone assist him either 

out of bed or in bed?
A. I have observed Miss Eckman taking him in 

30 and out of bed.

Mr. Cooper: Cross-examine.

Mr. Carroll: No questions.
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Miss E lizabeth  Madi ga n , sworn for plaintiff.

Direct examination.

By Mr. Cooper:

Q. Miss Madigan, what is yonr occupation or pro-
fession?

A. I am a registered trained nurse. j q
Q. Where did you graduate?
A I graduated from Kings Park Mental Hospital 

in 1916, Flower Hospital, New York City, in 1926.
Q. And since that time have yau been engaged in 

professional nursing?
A. Always.
Q. Are you familiar with the usual and reason-

able charge of a trained nurse for twenty-four hour 
duty in the case of an infectious disease?

A. In infectious or mental diseases the charge is 20 
$10 for twenty-four hours in this part.

Mr. Carroll: It is understood that this is subject 
to the same objection?

Mr. Cooper: Absolutely.

Q. And is that the usual and ordinary charge in 
Asbury Park?

A. That is the charge.

By the Court:

Q. You work in Asbury Park?
A. I have worked here for about two years.
Q. All through that?
A. Through Monmouth County.
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By Mr. Cooper:

Q. And that is in that the usual and reasonable 
charge f

A. That is the usual charge fxed by the State 
Nursing Association.

Q. What has your observation been in perform-
ing the duties of a trained nurse as to whether or 
not it is customary for the employer to furnish 

10 other help for housework, such as cooking and 
mending and taking care of the house1?

A. A  nurse takes care of anything that is infec-
tious. She disinfects linen and utensils that may be 
used, and that is all that she does.

By the Court:

Q. Do they do housekeeping?

By Mr. Cooper:

A. That is entirely beyond the scope of her du-
ties, is it not?

A. Yes.
Q. Do you know anything about the charge which 

such a person usually makes for such services in 
your observation and experience?

. A. Well, I would positively say that they couldn’t 
. get anyone to work for them for less than $4 a day.

Q. Is that the usual charge in Asbury Park and 
vicinity?

A. For laundresses and people like that, yes, by 
the day.

Mr. Cooper: Cross-examine.
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Cross-examination.

By Mr. Carroll:

Q. You are a trained nurse by profession?
A. Yes.
Q. And you know the ways and habits of those 

charitable ladies ?
A. Yes.
Q. Is it usual or unusual for a trained nurse un- j q  

der an employment to work from 1923 to 1929 with-
out compensation?

Mr. Cooper: Objected to. That is not proper 
cross-examination.

The Court: I don’t see why you object to that.

A. Well, it would depend on the circumstances, I 
should think. _

Q. Is it usual or unusual ? ^
A. It is not an ordinary thing in these United 

States of America.

By the Court:

Q. To work for nothing?

Mr. Carroll : That is all.

Mr. Cooper : That is all.

(The next witness was called out of order on the 
part of the defendant.)
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A n t h o n y  M icah i, sworn for defendant.

Direct examination.

By Mr. Carroll:

Q. Mr. Micali, where do yon live!
10 A. 1045 South 53rd Street, Philadelphia.

Q. And do you know Bradley Wood?
A. Yes, sir.
Q. Did you know him when he was employed by 

the Prudential Insurance Company?
A. Yes, sir.
Q. At 52nd and Market Streets?
A. Yes, sir.
Q. How long did you know him there?

20 A. Since March 27, 1920.
Q. Until the time he quit?
A. Yes, sir.
Q. Did you know him in a social way as well as 

in a business way?
A  Up till the time he quit us in the business; 

after he quit in a social way.
Q. Will you explain briefly what you mean by 

that?

30
By the Court:

Q. They were all business?
A. They were all business till I saw him------
Q. All social afterwards?
A. That is the idea.
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By Mr. Carroll:

Q. When did you say that he stopped working for 
the Prudential Company?

A. He stopped working for the Prudential Com-
pany in 1925, around the fall.

Q. The fall of 1925?
A. The fall of 1925.
Q. Now prior to the fall of 1925, will you tell us 

to what extent he had been in daily attendance at 10 
his business duties?

A. He was an assistant superintendent for the 
Prudential Insurance Company; he had charge of 

• eight men and he was active on duty every day su-
pervising the work of his eight men.

Q. Up until the fall of 1925?
A. Yes, sir.
Q. Would you say in what month?
A. Well, about either October or November, I 

can’t recollect. I know it was that fall. 20
Q. Prior to November, 1925, was he away sick to 

any extent?
A. In the spring of the year he was sick for a 

while.
Q. For how long?
A. About either four or five weeks.
Q. But he was not constantly away?
A. No.
Q. You had had conversations with Bradley 

Wood from time to time?
A. Up to the time 'that he left for Asbury Park 

I saw him nearly every week.
Q. Do you know when it was he left for Asbury 

Park?
A. Do I know what?
Q. When it was he left for Asbury Park?
A. Well, the first time he left was during the
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summer, he came here for a few months, that is the 
time that he took sick, he had his first stroke, and 
Dr. Ackerman attended to him.

By the Court:

Q. 1925?
A. No, it wasn’t 1925, it was about 1926 or 1927.

1Q Q. 1926 or 1927?
A  I got a special delivery letter one night from 

Miss Eckman that Bradley Wood was pretty ill and 
they didn’t expect him to live; and when I saw 
Ackerman I asked him and he said he only had a 
few hours to live, but it is wonderful the way he 
came around.

By Mr. C&rroll:

20 Q. Now, Mr. Micali, do you recall Wood having 
any stock in any building and loan association in 
Pennsylvania?

Mr. Cooper: Objected to as immaterial.

The Court: Well, of course, counsel opened on 
that subject. He seems to think it is material. It 
may be.

30 Mr. Cooper: I couldn’t very well get his opening.

The Court: It may be, however, that the ability 
to pay may have some relevancy and materiality.

Mr. Cooper: I don’t think so, may it please the 
Court.
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The Court: I will think it over. In the meantime 
I am going to allow him to state.

Mr. Cooper : I ask an exception.

The Court: You may have it.

(Objection noted for plaintiff as ground of ap-
peal.)

Mr. Cooper: I don’t know that it hurts me any, 
but it seems to me that whether a man is worth six 
cents or six million is immaterial.

10

A. Yes, I do.
Q. Do you know in how many associations!
A. Well, I know of two, because he got me to join 

both of them. He was a very thrifty man.
Q. Do you recall his stock maturing and his re-

ceiving any large sums of money from the asso- 20 
ciation !

Mr. Cooper: I think that is objectionable.

The Court: Counsel may state his purpose. What 
do you want to show!

Mr. Carroll: Our purpose is to show that during 
the period of time covered by this claim this man 
withdrew from the bank during* each year a sum of 30 
money between $2,500 and $3,000, that practically 
that money was disbursed by Miss Eckman.

The Court: In other words, you think she may 
have had some benefit of it ! For that purpose it is 
competent.
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Mr. Carroll: I think it is practically a joint estab-
lishment, with an agreement to support on one side 
and an agreement to nurse on the other.

The Court: I think I will allow it. In other 
words, there may be some suggestion of part pay-
ment.

Mr. Cooper: I have no objection if that is the rea- 
10 son, to show part payment.

The Court: Well, that is evidently the idea. In 
other words, she had already received some money. 
Proceed.

By the Court:

Q. How much was it?
A, Well, the amounts I don’t know. I know he 

20 had some building and loan and insurance.

By Mr. Carroll:

Q. In point of time do you know when it was!
A. Well, during the time that he got ill now. 

While he was in Philadelphia he got some, I think, 
before he left for Asbury Park.

Q. And do you know what he did with that 
money ?

30 A. That I don’t know.

Mr. Carroll: Cross-examine.
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Cross-examination.

By Mr. Cooper:

Q. Where do yon live, Mr. Micali?
A. 1045 South 53rd Street, Philadelphia.
Q. And you were served with a subpoena to come 

down here?
A. No, sir.
Q. Who asked you to come down? in
A. The Market Street Title & Trust Company.
Q. How much did they pay you for coming down ?
A. Not a penny.
Q. You were at Mr. W ood’s house last night, 

were you not?
A. Yes, I went to see Mr. Wood.
Q. And you went with someone?
A. Yes, my wife, which I always do go.
Q. I am simply asking you one question; I want 

a yes or no answer to it. Did you make any state- £q 
ment there last night in Miss Eckman’s presence in 
regard to seeing Mr. Wood?

A. In regard to seeing Mr. Wood?
Q. Yes.
A. No, sir.
Q. Did you not say in the presence of Miss Eck-

man to your wife or anyone else, “ Let’s see-------”
either these words or words substantially to this 
effect: “ Let’s see if we can see Bradley first and 
so get something from him before Mary gets in the ™ 
house” ? 30

A. No, sir.
Q. You say you didn’t say that?
A. No, sir.
jQ* Are you connected with the Market Street 

Title & Trust Company in any way?
A. No, sir; only a checking account I have there.



48 Anthony Micali—Cross

By the Court :

Q. Depositor?

By Mr. Cooper:

Q. Who do you work for now?
A. Prudential Insurance Company.

10 The Court: Anything more?

Mr. Cooper : That is all.

(Adjourned till May 12, 1930, at 10.00 A. M.)

20

30
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Freehold, N. J., May 12, 1930. 

(Trial of the cause resumed at 10.00 A. M.)

D. E f f ie  E c k ma n , called for plaintiff.

Mr. Carroll: May it be put into the record that ]() 
the witness is called on her own behalf ? I object to 
her being sworn on the ground that the defendant 
here is legally disqualified and cannot be sworn as 
a witness, and therefore she cannot be sworn on 
her own behalf.

The Court: That is not my understanding of the 
rule. I don’t know of any disqualification, Mr. Car- 
roll, at all.

20
Mr. Cooper: There must be proof before the 

Court of the insanity.

Mr. Carroll: May it please your Honor, we heard 
the testimony of Dr. Ferguson and Dr. Ackerman on 
Friday afternoon, and there was also a stipulation 
entered into between Mr. Cooper and myself with 
respect to this man’s mental condition, so I think 
that the man’s mental capacity here is quite firmly 
established in this case. ~~

Section 3 of the Evidence Act provides that na 
party shall be sworn in any case when the opposite 
party is prohibited by any legal disability from be-
ing sworn as a witness.

The Court: You see your difficulty is that this 
man has not been disqualified. In other words, I
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am reading jnst a few lines from one of yonr cita-
tions. (Reads.)

Mr. Cooper: This stipulation which Mr. Carroll 
speaks of having been entered into does not dis-
qualify (this witness to testify.

Mr. Carroll: The question of whether the witness 
is mentally incompetent to testify is primarily one 

10 for the trial judge to determine. For instance, that 
stipulation was entered into at my suggestion in 
order to save the party’s, estate the expense of 
bringing down to Freehold those experts by whom 
he had previously been examined, and their deposi-
tions are on file in this case, being the basis of the 
order made by Justice Bodine appointing me coun-
sel in this case. Dr. Ackerman’s testimony is in 
and also that of Dr. Ferguson, and I think that this 
stipulation shows a condition here which would war- 

20 rant your Honor in saying that Bradley Wood is so 
mentally incompetent that he cannot appreciate the 
significance or obligation of an oath or come here 
and testify on his own behalf. Now, as to there hav-
ing been an adjudication of lunacy or an adjudica-
tion of insanity, the adjudication is not needed or 
required, because the protection of the statute is 
extended because of the man’s mental condition.

The Court: I am ¡going to allow the plaintiff to 
3Q testify, but I am going to confine her testimony en-

tirely to what she has done. I will not permit her 
to 'testify to any conversations with Mr. Wood.

Mr. Carroll: Your Honor will allow me an ex-
ception?

The Court: You may have it.

V
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(Objection rioted for defendant as ground of ap-
peal.)

Mr. Cooper: I assume, then, under your Honor’s 
ruling that we must rely upon an implied promise 
instead of express?

The Court: Yes.

10

D. E f fi e  E c k m a n , sworn for plaintiff.

Direct examination.

By Mr. Cooper:

Q. Prior to September 1, 1923, where did you 
live?

A. Hazel Avenue.
Q, In what city?
A. Philadelphia, Pennsylvania.
Q. And prior to that date were you acquainted 

with Bradley Wood?
A. Yes, sir.
Q. What, during the last years, has been your oc-

cupation or profession?
A. A graduate nurse.
Q. And where did you receive your training in 

such profession?
A. St. Joseph’s Hospital, Philadelphia, 17th and 30 

Girard Avenue.
Q. Did you graduate from there?
A. I did.
Q. Prior to September 1, 1923, did you have a 

conversation with Bradley Wood as the result of 
which------



52 D. Effie Eckmdn—Direct

Mr. Carroll: Objected to.

Mr. Cooper: I am not asking the conversation. I 
must show some reason for it.

The Court: Go about it in the other way. What 
is the date you speak of ?

Mr. Cooper : September 1, 1923.
10

By the Court:

Q. From September 1, 1923, where did you live?
A. 4924 Hazel Avenue.
Q. And whose home was that?
A. It was a rooming house.
Q. All right. Anyone else living there, or you 

living! with anyone?
A. Yes, Mrs. Oberholtzer.

20 Q. Do you know Bradley Wood?
A. Yes.
Q. During that period did you have any relation 

with him at all, association ?
A. Yes, sir ; I nursed him.
Q. Go ahead and tell your story. You knew him. 

When did you begin nursing him?
A. I f you will permit me I will.
Q. Well, I am, very gladly.
A. In 1918, during the flu, I nursed him during a

30 serious case of flu, congested lungs, kidneys in a bad 
shape, high fever.

By Mr. Cooper :

Q. Now directing your attention to the year 1923, 
did you also nurse him in that year ?
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A. Yes.
Q. Now when did those services commence! That 

is what the Court and jury want to know.
A,. They began the first of September.
Q. 1923!
A. Yes.
Q. And for what period did they extend! I will 

withdraw that question. Was there an interruption 
in the service, that is, between 1925 and 1926, was j q  
there some interruption in the service!

A. Yes, there was.
Q. Now over what period or what time did the 

first period of your nursing extend, from 1923 to 
when!

A. To the 9th of December, 1925.
Q. And what did you do for Mr. Wood during 

that period of time!
A. I gave him—he went to Dr. John-H. Musser,. 

of Philadelphia, at that time, at the present time 20 
New Orleans

Q. What did you do for Mr. Wood during that 
period!

A. He ordered high up colon irrigations, or in 
plain language, a high enema. Perhaps the jury 
won’t understand.

Q. How many times a week was it necessary for 
you to perform that service!

A. Three times and sometimes oftener, occasion-
ally oftener. 30

Q. Did those services extend over that entire 
period which you have just spoken o f!

A. Yes.
Q. What else did you do for Mr. Wood during 

that time!
A. I massaged his limbs.
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By the Court:

Q. Were you living in the same apartment, stay-
ing in the same apartment with him?

A. No, sir; not at that time.
Q. Go on.
A. I massaged his limbs every evening.

By Mr Cooper:
10

Q. How long did that take?
A. About an hour.
Q. What else did you do for him while you were 

living at Philadelphia ?
A. I prepared his meals, I gave him his medicine; 

I washed all of his laundry, which consisted of his 
shirts, underwear, socks and handkerchiefs, but not 
his collars, and did the shopping.

Q. What else did you do about the house?
20 A. Well, that was all that was expected for me 

to do about that house, because that was in a room-
ing house. The lady herself attended to her own 
household duties.

Q. During this period of time was Mr. Wood con-
fined to his bed or did he go to his------

A. No, s ir ; he was not. Part of the time he was, 
but not all the time.

Q. Were you familiar with the compensation 
which graduate nurses received in Philadelphia 

o a during that period for such work as you performed 
for him?

A. Yes, sir.
Q. And what was the compensation?
A. The compensation was $50 a week for a twelve 

hour day.
Q. Did you work twelve hours or more for Mr. 

Wood during that period?
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A. We considered a twelve hour day work 
was there before seven o ’clock to prepare his break 
fast, so he could ¡g;et to his depot, get to the office 
first. He had to go to the office first.

Q. He was employed where at that time ?
A. Prudential Insurance Company.
Q. Did he get his lunch out or come home for 

lunch?
A. Sometimes he came home, when he felt very 

badly he came home for lunch. 10
Q. And when he came home who prepared his 

lunch?
A. I did.
Q. Who prepared his supper for him?
A. I did.
Q. And then you say you massaged him and gave 

him what medical attention was necessary?
A. I massaged his limbs ; yes, sir.
Q. Now directing your attention to February 17, 

1926, where was Mr. Wood, if you know, between 20 
December, 1925, and February, 1926?

A. In Dunwoodie Home, a house. He went there 
to rest.

Q. You are claiming no compensation for services 
rendered to him between 1925 and February, 1926?

A. No, sir; although I visited him and did every-
thing necessary for him. I claim no compensation 
for that time.

Q. Referring to the date of February 17, 1926, 
did you from that period on commence to nurse Mr. ™ 
Wood?

A. Yes, sir.
Q. Describe his condition from February 17th 

down to December, 1929.

Mr. Carroll: I object to that, may it please your
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Honor. I don’t know whether the witness is quali-
fied to answer the question.

The Court: We will ascertain.

Q. Describe his condition------

The Court: She may describe his condition if she 
knew.

10 , . - ,Q. Describe his physical condition and mental 
condition, if you can, from February 17, 1926, to 
December 14, 1929.

A . Mr. Wood was( of a very restless nature, and 
repeatedly I  was told to go wherever he went, not to 
leave him alone. The Prudential Insurance doctor 
himself told me to do that.

Mr. Carroll: I object to that.
20

The Court: Strike that out.

Q. Not what other people told you------

The Court: You saw him.

Q. What was his condition, what did you do! 
That is what the Court------

A. His condition was of a restless nature, very
30 restless.

By the Court:

Q. What was his physical condition at that time! 
A. He carried a temperature averaging from 90 

—seldom it was normal.
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Q. Well, did you render services to him as a 
nurse ?

A. Just a minute, your Honor. Yes, sir; here is 
my------

Q. No, you don’t have to show that.

By Mr. Cooper:

Q. Don’t get worked up or nervous. Just take it 
easy. What did you do for Mr. Wood over this 10 
period of time ?

A. I took his temperature every day, I bathed 
him, I prepared some of his meals.

By the Court:

Q. You just take your time and tell us in your 
own way. I will tell these lawyers not to say any-
thing at all. You keep out of the picture, Mr. 
Cooper, and counsel will do the same thing, unless o q 
he thinks he is being hurt. You go on and tell it 
just as if you were sitting in a corner and telling it 
in your own way.

A. You give me a question, Mr. Cooper.

The Court: You tell the story just as you told it 
to him.

By Mr. Cooper:
30

Q. From February 17, 1926, to December 14,1929, 
which is the period of which I am now inquiring, 
now just take it easy and tell the jury what you did 
and Mr. W ood’s condition during that period.

A. Mr. Wood came home from the Dunwoodie 
Home, and he was wandering around the streets
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looking for a room and he came to me and says, “ I 
can’t ----- ”

Mr. Carroll: I object to what he said to her.

By the Court:

Q. Leave out the conversation.
A. “ I can’t get a room.”  He says, “ They ted

10 me------- ”
Q. Never mind that, madam. I told you not to 

give his conversation.
A. I beg your pardon. I don’t understand the 

law.
Q. Don’t give his conversation, but* where did 

you go with him, where were you from time to time, 
what did you do for him?

A I went to Dr. Musser’s with him every time he 
went and I carried out all his orders. I took his 

20 temperature, which ranged from 99 2-5ths to 101, 
and sometimes 102 every day. I took that tempera-
ture for a period of three years or more, and I 
bathed him and I gave him his medicine. I pre-
pared his nourishment, I prepared his meals.

Q. Did his condition improve at all, Miss Eck- 
man?

A. No, your Honor.
Q. Steadily worse?
A. The only thing that improved, your Honor, 

30 was his blood pressure.
Q. Well, go on.
A. That was when I took him to Dr. Musser 268. 

I reduced it to practically normal by the treatments, 
the cold irrigations, removing the poison from the 
intestinal tract, which causes a lot of high blood 
pressure.
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Q. Has he been able to help himself?
A. He was able to help himself, he used to walk 

about with a cane.
Q. Until when?
A. Until February of 1929.
Q. Last year.
A. Yes.
Q. And since then what has been his condition?
A. He had a grippe cold and went to bed and he 

was in bed at the time the gentleman visited him 10 
from Philadelphia.

Q. Has he been able to walk since February, 
1929?

A. Yes, he walked from the bed to the-------
Q. Chair?
A. Chair.
Q. What has been his mental condition?
A. Well, his mental condition varies. In the 

mornings it was almost normal; in the evenings 
when he had—afternoons, after two o ’clock, it. be- 20 
gan to waver, and he began to get irritable, and 
those things that were not normal.

Q. When did you come down to Asbury Park?
A. We came down to Asbury Park in 1927.

. Q- And what was Mr. W ood’s condition at that 
timet

A. Then he could walk. I used to take him by the 
arm and he had a cane.

Q. What sort of care did he require then?
A. He required the same care all through, and 30 

more added to it as it grew worse. His bowels be-
gan to run.

Q. You needn’t go into details.
A. And all those things which required a great 

deal of care.
Q. You gave him all that sort of attention, did 

you?
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A. All. I did all those things, washed and 
cleaned np things. The laundress wouldn’t accept 
them unless they were.

Q. So as a matter of fact, you have been looking 
after him physically as a nurse since September 1, 
1923?

A. Yes, sir.
Q. With the exception of the time that he was at 

the Dunwoodie Home; is that correct?
10 A. Yes.

Q. And he remained there at the Dunwoodie 
Home until December 9, 1925; is that right?

A. He went to the Dunwoodie Home in Decem-
ber 9, 1925. The Prudential Insurance Company 
put him on disability the first of December.

Q. All right. How he remained at Dunwoodie 
until February 17th?

A. Yes.
Q. 1926?
A. Yes, sir.
Q. Then he came out and where did he go to live?
A. He went to live on North 52nd Street. He 

couldn’t stand the noise there and he was looking 
for a more quiet------

Q. Quiet place?
A. Residence.
Q. Did you continue to care for him?
A. Yes, sir.

30 Q. And you have done it ever since?
A. Yes, sir.
Q. What sort of work have you done besides 

nursing?
A. I have done besides nursing, established a lit-

tle home for him here in Asbury Park, and I do all 
the household duties of that home.
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By Mr. Cooper:

Q. Consisting: of what?
A. Consisting of washing, marketing, getting in 

a few little supplies.

By the Court:

Q. Preparing the food?
A. Preparing the food. JO
Q. Keeping house ?
A. Keeping house, cleaning.
Q. Taking entire care of Mr. Wood, serving his 

meals ?
A. Serving his meals.
Q. Looking after his clothing?
A. Yes, sir.
Q. Mending and so on?
A. Yes, and darning.
Q. Darning? 20
A. Everything that was necessary.
Q. Do housewives still darn, madam?
A. Yes, in my estimation.
Q. I thought everything was done by electricity 

now, and we had socks without any holes in them.
A. I don’t know that.
Q. You don’t find it so?
A. No, sir. I wish I did.

By Mr. Cooper:

Q. Go ahead.

The Court: Go ahead.

Q. Go ahead with your story.
A. I took him out in a wheelchair and then I

*
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tcouldn’t get the chair over the steps unless I paid 
a man to take him down, and I didn’t feel that 1 
could afford that, so I got him a house chair that I 
could push and I pushed him out on the porch. The 
rocking-chair was getting a little too heavy for me 
to pull.

By the Court:

JO Q. How large a man is he? Is it Mrs. or Miss 
Eckman ?

By Mr. Cooper: Miss Eckman.

Q. How large a man?
A. He weighed between 160' and—well* he weighs 

about 165, your Honor.
Q. How tall?
A. Five feet, six.

20 Q. And how old is he now ?
A. He was born in 1866.
Q. Sixty-four? /
A. Sixty-four in January, the 29th day.

By Mr. Cooper :

Q. Miss Eckman, are you any relation of Bradley 
Wood in any way?

A. No, sir.
30 Q. You are not‘ related to him in any way ?

A. No, sir; I am only acting in the capacity of a 
graduate nurse.

By the Court:

Q. Have you been paid anything for your 
services?
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A. No, sir.
Q. At any time?
A. No, sir.
Q. Don’t you ever receive any pin money or 

spending money?
A. No, sir.
Q. From Mr. Wood? Never have?
A. He doesn’t know women need that.
Q. He doesn’t know women need pin money?
A. No, sir. IQ
Q. I am not so sure. Every man.

By Mr. Cooper:

Q. The expenses of running a home have been 
partially paid by Mr. Wood, have they not?

A. Yes, sir.

By the Court:
. 20V- When you needed money, Miss Eckman, 

where did you get it?
A. I would ask him if I could draw a check in the 

account.

By Mr. Cooper:

Q. And you did draw it?
A. And when he could write he would tell me to 

make the body of the checks and he would sign 3Q 
them.

By the Court:

Q. What moneys did you draw that way, for what 
purpose ?
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A. Oh, about $25 a week, perhaps $20.
Q. $20 or $25?
A. Yes, anywhere along there.
Q. What did yon use it for?
A. Why, for the household expenses and food.
Q. Never used any of it for your own services?
A. No, sir.
Q. Never credited any of it?
A. No, sir; I did not.

10 Q. So at no time has Mr. Wood paid you any-
thing?

A. No, sir.
Q. From the very beginning?

• A. No, sir.
Q. For your services?
A. No, sir; I had a little money of my own. I 

bought my own clothes. Of course, if I had a uni-
form to be washed I would go to the laundry; that 
belongs to his laundry.

20 Q. Do you wear a uniform?
A. Sometimes, not often, because it got too dirty.
Q. Tell us about the episode of that check that 

you drew for $20,000, $10,000, whatever it was.
A. I never drew any check for $10,000, your 

Honor.
Q. Do you know anything about it?
A. No, sir.

The Court: What was the amount, Mr. Cooper ? 
30

Mr. Cooper: I understood $108 is one check that 
I heard mentioned.

The Court: They were Dr. Ackerman’s checks.

Q. But you never knew anything about a large 
check being drawn?
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A. I never did.
Q. Transferring his money from a bank in Phila-

delphia to Asbury Park?
A. There was no $10,000 check transferred there.
Q. What was the snm?
A. I don’t remember what sum. Oh, you have it.

I know what you mean. It was a transfer. I will 
tell you if you will let me begin at the beginning.

Q. All right.
A. The Prudential Insurance Company did not 10 

approve of the way that he banked his money at the 
Asbury Park & Ocean Grove Bank. I didn’t do 
that. Mr. Harold Winsor put the money in joint 
account there. He said it took Mr. Wood so long to 
write a check, to sign his name.

Q. You had nothing-to do with that at all?
A. I had nothing to do with that transaction. I 

didn’t want to sign a check. I said, “ Remember,
Mr. Winsor, this is a Prudential check and they 
don’t want such transactions, you know they 20 
don’t.”  He says, “ It must be done and we are 
here and we do this. It is a power of attorney.”
But they never got a power of attorney.

Q. You never signed it?
A. No, I didn’t sign it, I never saw one.
Q. And how long was the account carried in the 

joint account, joint names?
A. It was only carried a short time.
Q. Then what happened? •
A. The Prudential Insurance inspector came 3Q 

down and he went back and told them a story, 
what I don’t know.

Mr. Carroll: Objected to. 

The Court: Strike it out.
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A. As a result they discontinued Mr. Wood’s dis-
ability compensation.

By Mr. Cooper :

Q. And when was that!
A. That was the first day of December, 1928.
Q. And since that time has he received any money 

from the Prudential Insurance Company to carry 
10 on the household!

A. They reinstated it in March, late in the month 
of March, 1929.

Q. And then after that did you receive it!
A. Said they didn’t understand and reinstated it.

• Q. And after that did you receive some then from 
the insurance company!

A. Yes, sir; I received it then until the first of 
August of the same year.

Q. And then what happened! •
20 A. The Prudential Insurance Company sent his 

disability compensation to the bank.
Q'. And you got none of that!
A. I had no funds to maintain Mr. Wood from 

last August.
Q. How has he been maintained!
A. My own savings of hard work for thirty years 

as a graduate nurse.
Q. You have been using it for that purpose!
A. Yes, sir.

30 Q. How much have you used!
A. All of it,

By the Court:

Q. What does it amount to, have you any idea!

Mr. Cooper: I don’t know, your Honor. Strange
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as it may seem, we are not making any claim for 
that in this suit.

A. No, sir; I am only telling yon how he was 
maintained.

Mr., Cooper: Jnst a moment. Miss Eckman is 
only claiming in this suit what she has actually 
earned as a nurse and these two bills.

10
By Mr. Cooper:

Q. I show you, Miss Eckman, Exhibit PI for the 
plaintiff, and ask you if you paid that bill to Dr. 
Ackerman ?

Mr. Carroll: I object to that, may it please your 
Honor. It doesn’t appear that there was any legal 
obligation or any moral obligation resting on this nr\ 
plaintiff to pay that bill.

The Court: I am not so sure. She may explain 
the circumstances.

By the Court:

Q. Why didn’t Mr. Wood pay those bills him-
self?

A. He didn’t have any money. 30
Q. Didn’t have the money?
A. The Prudential Insurance Company didn’t 

send him any money.

The Court: In view of the circumstances, I think 
I will allow it.
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A. The first of August, 1929, was the second with-
drawal of his disability compensation. It was sent 
to the bank. I paid this bill so that I could tell that 
doctor to come again.

Q. How much?

By Mr. Cooper:

Q. What is the amount of the bill ?
10 A. $84, your Honor.

Q. I show you plaintiff’s Exhibit 2, and ask you if 
you paid that to Dr. Ackerman.

A. I requested Dr. Ackerman to send his bills 
monthly, please When they get so large they are 
hard to pay.

Q. Did you pay this bill?
A. I paid this bill.
Q. Out of your funds or Mr. W ood’s?
A  Out of my own funds, and I paid it when he 

20 was in the house and he didn’t receipt it. I wanted 
to take it over to have it receipted, but I seldom 
went to the doctor’s office. I did remember it when 
he was there.

Mr. Cooper: That' is all. Cross-examine.

RECESS TILL 1.05 P. M.

30
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(Trial of the cause resumed at 1.05 P. M.)

D. E f f ie  Ec k m a n , resumed.

Further direct examination.

By Mr. Cooper: 10

Q. Miss Eckman, is Mr. Wood now confined to his 
bed?

A. Yes, sir.
Q. How long has he been in that condition?
A. Since last March.
Q. You mean March------
A. In the month of March, 1928—1929.
Q. Do you know what is the usual charge of a 

trained nurse in an infectious case such as this is 20 
in the vicinity of Asbury Park?

A. I do.
Q. What is it?
A. $12 a day, twenty-four hour day.
Q. And in addition to that is it customary, do you 

know, to hire a housekeeper to perform the usual 
services in and about the house?

A. Yes.
Q. Do you know what such a housekeeper gets?
A. They work eight hours a day, $4 a day; fifty gc 

cents an hour for an eight-hour day.
Q. That is $4 a day?
A. $4 a day.

Mr. Cooper: Cross-examine.
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Cross-examination.

By Mr. Carroll:

10

20

Q. Miss Eckman, how long prior to September 1, 
lOSS, had you known Bradley Wood?

A. Well, I first met him in the hospital in 1899.
Q. Was he a patient there?
A. No, sir; he was visiting one of my patients 

in the typhoid fever ward.
Q. And you first met him in 1899 ?
A. Yes, sir.
Q. And your acquaintanceship has continued with 

him ever since?
A. No, sir; not that long. I met him afterwards. 

Or course, he recognized me and knew me, but I was 
in the hospital three years.

Q. I know, but since you first met him in 1899 
you have known him continuously ever since, 
haven’t you ?

A. I have known him ever since, but I wouldn’t
say continuously, if you mean------

Q. Now, in 1923, September 1st, he was living on 
Hazel Avenue?

A. No, sir; he was living at 5319 Ludlow Street. 
Q. And you were living on Hazel Avenue?
A. Yes, sir.
Q. Well, when was it that you and he first took 

up your accommodations at the same apartment or 
30 in the same house?

A. After he came from Dunwoodie Home.
Q. I know, but when was that?
A. 1926.
Q. In 1926?
A. Yes, sir.
Q. What month of 1926 was that?
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A. I don’t quite remember what month.
Q. Was it in the early part of the year1?
A. It was in the early part of the year.
Q. So prior to the early part of 1926 you and he 

had not dwelt together in the same apartment or the 
same house?

A. No, sir.
Q. Now between September 1, 1923, and the early 

part of 1926 you attended him; what time in the 
mornings would you go to his apartment ? 10

A. I would leave the house at half-past six, and if 
the service was good I would get there in twenty 
minutes.

Q. And then you would spend what time of day 
there ?

A. The entire day, from 9.30 to 10.30 at night.
Q. From 9.30 to 10.30 at night?
A. All depended on how much I had to do for him 

after supper.
Q. And then you would go home and come back 20 

again the next morning?
A. Went home to bed, sure.
Q. And that condition continued from September, 

1923, down into the early part of 1926?
A. No, sir; that continued only fourteen months.
Q. Fourteen months?
A. Yes, sir.
Q. Well, then was the gap in between the time 

when he was in the Dunwoodie home?
A. But I attended him just the same. 3Q
Q. Now, from September 1, 1923, down until 1926, 

was he away from his business all the time?
A. No, sir.
Q. Well, to what extent was he away from his 

business?
A. He was away from his business, I guess, about
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four weeks at the beginning of the illness in Sep-
tember.

Q. And after those four weeks would he go back 
to business?

A. He was better able to go back to business.
Q. Now you say he had an illness in September, 

1923, lasting about four weeks?
A. Yes, sir.
Q. And then he went back to business?

10 A. Yes, sir.
Q. Now how long was he back at business?
A. He attended to his duties until they put him 

on permanent disability.
Q. And when did you say that was ?
A. In 1925, December 1st.
Q. So that allowing for four weeks in September, 

when he had this illness, he was at his place of em-
ployment every day?

A. Yes, sir.
20 Q. Until November, 1925?

A. Yes, sir.
Q. What were you doing at his apartment when 

he was away at work?
A. I was preparing his meals and doing his 

washing and mending and making his bed and get-
ting things ready in general for the treatments when 
he came home. It took me all day to do that.

Q. It did take you all day to do that, from half-
past six in the morning until half-past ten at night?

30 A. I had to prepare his breakfast and get bim to 
his office. I used to leave the house at half-past 
six in order to get there by ten minutes of seven.

Q. What time did he leave the house to go to his 
job?

A. Well, that varied. I couldn’t tell you, because 
I never watched the clock, but it was usually as soon 
as ten minutes of eight.
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Q. Ten minutes of eight to get to the office?
A. Yes, sir.
Q. And would he come home for his lunch in the 

middle of the day?
A. Sometimes, frequently; I have forgot.
Q. How long did he remain at his lunch hour ?
A. Until he had his lunch, and then he went back 

to his duties.
Q. How long would that be, about an hour?
A. Perhaps. „ |Q

Q. What time did he come home for his dinner 
in the evening?

A. He came back about five o ’clock.
Q. And for that period you are claiming $50 a 

week?
A. Yes, sir.
Q. Do you know whereabouts he had his money 

deposited during that period?

Mr. Cooper: Objected to as incompetent and im- 20 
material.

The Court: Well, it is cross-examination. In 
view of counsel’s opening, I think I will allow it.

Mr. Cooper: I don’t think it is cross-examination. 
There has been nothing brought out that------

The Court: I will allow it.

30
(Objection noted for plaintiff as ground of ap-

peal.)

Q. Do you know where Mr. Wood kept his money 
from September, 1923, down until the early part of 
1926? .
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A. Yes, sir.
Q. And where ?
A. I remember because he took me to the bank 

with him.
Q, I know, but where was it ?
A. 52nd and Market Street.
Q. The Market Street Title and Trust Company?
A. The Market Street Title and Trust Company.
Q. You knew he had a checking1 account there ?

10 A. I presume he did, because he paid all his bills 
by check.

Q. And he had a savings account there, too, didn’t 
he?

A. I don’t know whether he had it there at that 
time or not. I think he did; yes, sir.

Q. Now, between 1923 and 1926, Mr. Wood was 
able, you say, to draw his own checks ?

A. Yes, sir.
Q. And attend to his own business?

20 A. Yes, sir.
Q. Well, now how comes it that you worked all 

that time from 1923 to 1926 without receiving any 
compensation?

A. Well, I was willing to wait a reasonable time 
for the compensation.

Q. Did you ever mention it to him?
A. Certainly.
Q. And he put you off?
A. Yes, sir.

30 Q. And none the less you continued to work 
there ?

A. Certainly.
Q. For three years or more?
A. Certainly.
Q. He paid his other bills, didn’t he?

Mr. Cooper : Objected to as immaterial.
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The Court: I will allow it.

(Objection noted for plaintiff as ground of ap-
peal.)

Q. He paid his other bills, didn’t he?
A. I presume so, I don’t know. I didn’t ask him.
Q. Well, you were there in the daytime all day 

long; no creditors came around trying to collect 
from him, that you know of, were there? 10

A. Oh, yes, the milk bill.

By the Court:

Q. Did he get behind with the milk bill ?
A. No, sir; he paid it.
Q. Of course, the milkman would be on the job, 

you know that?

20By Mr. Carroll:

Q. You were living at a separate address alto-
gether during that period from 1923 to 1926 ?

A. Yes, sir. * •

By the Court:

Q- How did you clothe yourself, supply your 
financial needs during the period? 30

A. Because I had a, good supply, your Honor.
Q. Didn’t you buy any clothes for three years?
A. Not very often. I didn’t wear many clothes, 

only uniforms. I am no society lady. I have occa-
sion only for a street dress, coat, hat and uniform.
I am usually on duty.
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By Mr. Carroll:

Q. Prior to taking up these services for Bradley 
Wood you had earned your own living as a trained 
nurse, hadn’t you?

A. Certainly.
Q. And what was the custom for trained nurses 

to be paid every week?

10 Mr. Cooper: I object to it. I think it is entirely 
irrelevant.

The Court: Oh, no, I am going to allow an in-
terrogation here, especially under cross-examina-
tion, to interrogate whether there was any sort of 
intent to charge this man.

Mr. Cooper: I withdraw the objection.

2Q The Court: In other words, such a claim is natu-
rally subject to scrutiny and inspection, in view of 
this present condition. I will allow a full investiga-
tion.

(Question repeated.)

A. Not necessarily.
Q. Well, what was the custom, as far as you know 

it, as to whether trained nurses were paid by the
30 people for whom they were employed to nurse?

A. Well, I only know what my own custom is.

By the Court:

Q. What was it?
A. If people had the money and could pay they
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paid. If they didn’t, I was willing to wait. Where 
there is sickness there are many expenses and large 
ones.

By Mr. Carroll:

Q. Or didn’t Mr. Wood have the money between 
1923 and 1926, as far as you know?

By the Court:

Q. Could he have paid you?
A. He could have, your Honor, but it would have 

taken all for me.

By Mr. Carroll:

Q. You knew, then, that a charge of $50 a week 
would have taken every penny of Mr. W ood’s in-
come ?

A. No, I didn’t say it would take every penny, 
but it would have taken the greater part of his 
weekly income.

Q. You knew what his weekly income was?
A. No, I didn’t know exactly what his weekly in-

come was. I never knew what it was:
Q. Then how do you know that $50 a week would 

have come pretty close to exhausting his entire 
weekly income?

A. It usually does exhaust a man’s income that 
hasn’t got a very high salary.

Q. Well, did you know what his salary was?
A. No, sir; I didn’t. For that reason I was 

lenient with him.
Q. Did you make any inquiries to ascertain?
A. No, sir; I didn’t.

10

20

30
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10

Q. Did you ask him ?
A. No, sir; I didn’t. I trusted him.
Q. Well, did you make any inquiries at all to de-

termine whether or not Mr. Wood was able to pay 
you $50 a week?

A. No, I didn’t. He said he would pay me what 
I asked, and I told him what the salary was and that 
settled it.

Q. Why didn’t you make any inquiry?
A. Why should I if I trusted the man himself?
Q. Well, now when he didn’t pay you why didn’t 

you leave?
A. I wouldn’t leave a dog if he was sick to die 

without any attention. Why should I leave the 
man?

Q. Wasn’t there any institution in which he could 
have been placed? •

20 Mr. Cooper : Now that is objected to, may it 
please your Honor. This guardian has not made 
any effort to put him there.

The Court: You haven’t asked the question I 
thought you were going to ask. Proceed.

Mr. Carroll: Does your Honor allow that ques-
tion?

30
Mr. Cooper : Objected to.

The Court : I will allow it, yes.

(Objection noted for plaintiff as ground of ap-
peal.
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By the Court:

Q. Was there an institution that he could have 
been placed in'?

A. Yes, there are institutions, your Honor.
Q. Well, why did you feel you were under an ob-

ligation to continue to do this work for nothing? 
Now the laborer is worthy of his hire. You have 
heard that expression, haven’t you?

A. Yes, sir. 10
Q. Why did you continue to work in this—may I 

say—difficult service without any pay at all?
A. The institutions that they put patients in and 

the care that they get in there were objectionable to 
him.

Q. You were friendly with him, were you?
A. I would be friendly to anybody that was sick, 

your Honor, if I could help them, and so ------
Q. Even though you were not being paid?
A. I have taken care of many a one and have 20 

never been paid until they were well enough to set 
out and try to help themselves.

The Court: Proceed.

A. I have thirty years’ experience, your Honor.

By Mr. Carroll:

Q. But what did you understand, speaking now 
of the period between 1923 and the early part of 
1926, what did, you understand or gather that Mr. 
Wood’s weekly income was?

Mr. Cooper: I think, may it please your Honor, 
that there has been sufficient latitude along that 
line.
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A. I don’t understand the question.

The Court: She doesn *t -understand the question, 
she says.

*
A. I don’t know what he means.
Q. I say what was your idea or notion between 

1923, September 1st, and the early part of 1926, 
as to what Mr. W ood’s weekly income was?

A. I had a notion------

Mr. Cooper: Objected to as immaterial, in line 
with what she has testified to.

By the Court:.

Q. Did you know what it was ?
A. No, sir, your Honor.

The Court: She says she doesn’t know.

A. I didn’t question people about their income. 
They wouldn’t tell me if I did.

By Mr. Carroll:

Q. Were you able to form any idea------
A. No, sir; I was not.
Q. W on’t you let me finish the question, please, 

Miss Eckman?
A. I beig1 your pardon.
Q. Were you able to form any idea through your 

attendance on Mr. Wood between September 1, 
1923, and the early part of 1926 as to what his 
weekly expenses were?

A. No, sir.
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By the Court:

Q. Did you ever render a bill to Mr. Wood?
A. No, sir.

The Court: Proceed.

By Mr. Carroll:

Q. Who paid the rent of the premises?
A. Where?
Q. At the places where he was living.
A. I paid my own rent.
Q. No, who paid the rent of his room?
A. He paid it himself.
Q. You had nothing to do with expending any of 

his money between 1923 and 1926?
A. No, sir.
Q. Did you ever see his check book during that 

period? —
A. No, sir.
Q. Did you ever see his deposit books during 

those periods?
A. No, sir.
Q. Well, you said you went to the bank with 

him?
A. Yes, sir.
Q. On how many occasions?
A. I didn 't take his check book or his bank book;

1 looked at it, though. 30
Q- On how many occasions did you go to the bank 

with him?
A. I couldn't tell you.
Q. Between 1923 and the early part of 1926, did 

you go to the bank with him on more than one occa-
sion?
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A. Oh, yes, I went more than once.
Q. Well, how many times?
A. I couldn’t tell you.
Q. A great many times?
A. I couldn’t tell you.
Q. So many times that you can’t recall?
A. No.
Q. Well, would it a frequent or infrequent thing?
A. I didn’t keep any account of them.

10 Q. For what purpose did you go to the bank 
with him?

A. For no purpose whatever, no purpose. He 
was goinjg1 to the bank to do business. He went in 
the bank and did business. I waited until he was 
through. If it was warm I stayed outside, if it was 
cold I went inside, if it was wet I went inside.

Q. During this period between September, 1923, 
and the early part of 1926, Mr. Wood was very 
much under your observation, was he not?

20 A. As a nurse, yes.
Q. Well, as a housekeeper, too?
A. Yes.
Q. And there wasn’t very much he did that you 

didn’t know of, was there?
A. Oh, yes. I didn’t interfere with his business 

at all. I am not a bookkeeper nor nothing of that 
kind. I didn’t do that.

Q. Well, now in the early part of 1926 you and 
he took up your accommodations in the same apart- 

30 ment?
A. No, sir; not “ you and he.”
Q. Well, now you start the second part of your 

claim here from February 17, 1926, to December 14, 
1929, you claim $100 a week?

A. Yes, sir.
Q. Now on February 17, 1926, where was Mr. 

Wood domiciled, or where was he living?
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A. Perhaps at Hazel Avenue.
Q. Don’t you know?
A. Yes; I can’t recall. It is a long time and my 

brain is tired. I have done night and day work 
since then.

Q. How did you fix the date of February 17, 
1926, as the beginning point for the second part of 
your claim?

A. How?
Q. Yes. 10
A. I fixed it by the time he left Dunwoodie.
Q. Then how do yoji know that he left Dun-

woodie — *-
A. And when he went to Dunwoodie.
Q. How do you know he left Dunwoodie the 17th 

of February?
A. He went to Dunwoodie December 5, 1925, and 

he was there ten weeks.
Q. And it was when he came out of Dunwoodie 

that the second part of your claim begins ? 20
A. Now I recall what you mean; yes.
Q. And you can’t tell where he was living then?
A. He came from Dunwoodie and went on North 

52nd Street.
Q. And did you go there with him?
A. No, sir.
Q. Well, as long as you and he were in Philadel-

phia, were you always in one apartment, in one 
house, and Mr. Wood in an apartment in another 
house?

A. Different sections of the city altogether.
Q. And you continued to go to his place every 

day?
A. I did.
Q. At half-past six in the morning and stay there 

till about half-past ten at night ?
A. Yes, sir.
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Q. And in February, 1926, he had been put on the 
disability list of the Prudential Insurance Com 
pany?

A. No, sir; he was not.
Q. When did he go on the disability list?
A. December 1, 1925.
Q. That is what I mean. So in February, 1926, 

he was on the disability list of the Prudential In-
surance Company, was he not?

10 A. He was put on disability, yes, in 1925.
Q. All right. Now in November, 1928, you and 

he came down to Asbury Park and opened the pres-
ent establishment, didn’t you?

A. No,.sir; we didn’t.
Q. When did you come to Asbury Park, I mean 

to take up your permanent residence at the place 
where you are living now?

A. Just please don’t interrupt me and I will tell 
you.

20 Q. All right.
A. He came to Asbury Park sometime in July.
Q. Of what year?
A. 1927.
Q. Yes, but you were not living at your present 

address then?
A. No, because he didn’t have the present ad-

dress then to live at.
Q. I understand that; that was just a temporary 

visit?
30 A. No, it was not a temporary move.

Q. Well, then what was it?
A. He came down to Asbury Park to live here.
Q. And where did he live ?
A. He lived at the Kentucky Hotel.
Q. You. were with him?
A. I  was with him.

, Q. All right.
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A. And there is where he had a stroke.
Q. All right. Now that was in July, 1927?
A. He became paralyzed------
Q. Now wait, Miss Eckman.

Mr. Cooper: Let her answer.

Q. It was in July, 1927, wasn’t it?
A. What do you mean was in July, 1927? ^
Q. You say that he came to the Kentucky Hotel 

in Asbury Park and had a stroke?
A. Yes.
Q. In 1927?
A. Yes.
Q. Now what month was of 1927 was that?
A. Well, if it was in July, 1927, naturally it 

would be in July.
Q. And you were with him, weren’t you? 20

■ A. I brought him down. I didn’t pay the ex-
penses, but I came with him because he wanted to.

Q. Now, prior to July, 1927, he had been living in 
Philadelphia?

A. On Hazel Avenue.
Q. And you had been living in Philadelphia?
A. Yes, sir.
Q. And this same arrangement that you have 

already described was in operation, that is, you 
would go to his place------  30

A. What arrangement? *
Q. You would come to his place about seven 

o ’clock or so in the morning and stay till half-past 
ten or so at night?

A. I don’t know what you are talking about now, 
sir. I didn’t say that.
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By the Court:

Q. After you got to Asbury Park did you stay 
with him altogether or did you live elsewhere and 
go to see him certain hours in the day?

A. No, sir, your Honor, I stayed with him.
Q. Stayed with him at the Kentucky Hotel ?
A. At the Kentucky Hotel.
Q. And from then on until he rented the present

10 house where he lives?
A. Yes, sir.

By Mr. Carroll:

Q. And when you came down to Asbury Park in 
Jüly, 1927, you had still not received any compensa-
tion whatever, had you?

A. No, sir.
Q. You were still trusting him for the money?

20 A. And I would trust him still if there was any 
money to go with.

Q. Now how long did you stay at the Kentucky 
Hotel?

The Witness: I think those bills are on the top of 
the case there, Mr. Cooper.

(Bag produced to witness by Mr. Cooper.)

9̂- A. From July 29 to October 17th.
Q.'Then you went back to Philadelphia?
A. Yes, to get his disability compensation, he 

went back.
Q. How long' did he stay in Philadelphia after re-

turning from Asbury Park in October, 1927 ?
A. Until he got his disability compensation.
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Q. When was that in point of time?
A. I went back in October and I asked him—he 

spoke to Mr. Micali about it. Mr. Micali said he 
couldn’t get any disability compensation on his 
group policies.

Q. Pardon me, but what I want to know is after 
he went back to Philadelphia in October, 1927, how 
long did Mr. Wood continue to stay in Philadelphia?

A. I am trying to tell you. He said he wasn’t 
ready------  ' 10

Q. Is it a matter of weeks or months ?

The Court: Don’t interrupt her talk. Let her 
go on.

A. I am trying to tell you the most important 
part of it.

The Court: You see he may not think it as im-
portant as you think. 20

A. It is very important, your Honor, when there 
is money put up for a sick person.

By the Court:

Q. The question is, how long he stayed in Phila-
delphia.

A. Oh. I was coaxing them from October 17th 
until the latter part of the year to write that letter 30 
to the company for Mr. W ood’s disability compensa-
tion. I said, “ Well, if you don’t write it, then I 
will.”  He said, “ No, don’t do that. It must be a 
Prudential Insurance representative. I will speak 
to Mr. Shea.”

Q. Now let me interrupt you. It is a very simple
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question. How long did you stay in Philadelphia 
when you went back?

A. Who?
Q. That is what I thought, you didn’t understand 

the question.
A. Well, from October to July.
Q. Then you came back to Asbury Park?
A. Yes.

W By Mr. Carroll:

Q. That was in July, 1928?
A. Yes, sir.
Q. You came back to Asbury Park, and where is 

it that you lived down at Asbury Park, your pres-
ent address in Asbury Park?

By the Court:
20 . . ■ ‘ 'Q. Where did you live in Asbury Park?

A. He lives at 207 First Avenue now.
Q. Did you take that building, that house, in

July?
A. No, your Honor.
Q. Where did you live when you came back in 

July, 1928?
A. I took him back to the Kentucky Hotel.
Q. All right. Now you stayed there?
A. By his request, of course.

_  Q. Did you not stay there?
A. Yes, your Honor.
Q. How long did you stay at the Kentucky Hotel? 
A. Until November 8th.
Q. Now, where did you go after November 8th? 
A. To 207 First Avenue.
Q. And how long did you stay there?
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A. There yet.
Q. That is the place yon have since been; all 

right. *

By Mr. Carroll:

Q. Now, during all that time, during this period 
under discussion, there has been no other person in 
attendance upon Mr. Wood except yourself?

A. No, sir; only when I went to see my sick sister. 10 
That was on several occasions.

The Court: Anything more, Mr. Carroll?

Mr. Carroll: Just one or two more questions.

Q. Now, when did you begin writing out checks 
for Bradley Wood that he would sign?

A. I couldn *t* tell you, sir, when I began. I did it 
when he requested it. 20

Q. Well, didn’t there come a time when he 
couldn’t request it?

A. No, sir; that time is not yet. He can request 
it now if he would choose.

Q. He can discuss these matters intelligently at 
the present time, can he?

A. Yes, sir.
Q. You have written checks for him which he 

signed, have you not?
A. I made out the body of his checks frequently. 30 

Even when he was at work I have made out several 
and he signed them.

Q. And always at his request?
A. At his request.
Q. Did you ever suggest that a check be made out 

to your order?
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A. No, sir.
Q. Now when you came to Asbury Park and 

opened.up this establishment on First Avenue, in 
whose name is that house rented?

A. I don’t know as I mentioned that it should be 
rented in any name. Perhaps I signed the checks. 
I gave him a. check. I have the receipts, but I 
don’t think I have them with me.

Q. By whom has the rent been paid?
10 A. Well, by both. When he had the money part 

of the bills was paid by him; sometimes his money 
when he was very sick or needed much attention, 
medical attention, it didn’t reach to pay.the ex-
penses.

Q. Do you know what Mr. Wood was receiving 
from the Prudential Insurance Company monthly?

A. Naturally I couldn’t help but know when I had 
to take him to the banks.

Q. I am speaking now of the time down in Asbury
20 Park.

A. Why, of course, he got that compensation 
when he was in Philadelphia.

Q. Do you know how much it was?
A. Why, certainly.
Q. How much was it?
A. That is pension money and compensation, 

disability compensation. It was $211.77.
Q. $211.77 a month ?
A. Yes, sir.

3Q Q. Now he has been in receipt of that since No-
vember, 1925?

A. I think since December.
Q. December, 1925?
A. But not monthly.
Q. Now that money has at all times until the ap-

pointment of the Market Street Title & Trust Com-
pany been available for his support, has it not ?
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Mr. Cooper: Just a moment before the question 
is answered. I desire to object to that portion that 
refers to any appointment of the Trust Company as 
guardian. I don’t want to be bound by it.

The Court: You are bound by it, because it is ad-
mitted, no question about it.

Mr. Copper: How is it admitted1?

The Court: I understand it is in the record, 
isn’t it?

Mr. Cooper: No, it is not, shouldn’t be.

The Court: I understand you are going to 
prove it?

Mr. Cooper: I intend to object to it as incompe-
tent and irrelevant.

The Court: This question is perfectly competent 
up to the time that a guardian was appointed. 
Counsel is going to prove that now. Assuming that 
it is going to be connected properly I will allow it.

By the Court:

Q. The question is, up to the time that the Trust 
Company in Philadelphia was appointed guardian.

A. What is the question?
Q. The question is, did he have enough money to 

support and provide for him?
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By Mr. Carroll:

Q. He had $211 and some odd cents a month, 
didn’t he1?

A. Yes, sir.
Q. Now can you give us an idea what the monthly 

expenses of the apartment in Asbury Park were?
A. I can’t give you a full idea; no, sir.
Q. How much was the rent ?

10 A. The rent was $60 a month, winter months.
Q. $60 a month, winter months ?
A. Eijg'ht months.
Q. How much in the summer months?
A. $125 for four months.
Q. $125 for four months?
A. $980 for the year.
Q. How much would you spend at that time for 

food?
A. I couldn’t count it all up, even, if I tried, be- 

20 cause here in Asbury Park they don’t give you bills, 
or receipted bills, when you purchase food.

Q. Aren’t you able to form any approximate 
idea of how much it cost to feed you and Mr. Wood 
during this time in Asbury Park at this First Ave-
nue property?

A. I never have any time to try to find out, sir.
Q. How much were the gas and electric charges, 

if any?
A. They rented there in the summertime; the 

3Q electric is not much. The bills are lower; probably 
a dollar .

Q. And Mr. Wood didn’t require any clothing to 
any extent, did he?

A. Well, where he was short on clothing he was 
1 heavy on bed linens and undershirts.

Q. And how much would you spend for bed linen 
and undershirts?
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A. I can’t try to estimate, because I didn’t have 
money enough to furnish only one bed with four 
sheets and six pillowcases and two pair of blankets.

Q. Is that all the bed linen you had?
A. That is all, and that is what I am doing yet 

with my two pair, is to wash between laundry bills.
Q. Was the entire $211 a month used for living 

expenses ?
A. I don’t know, your Honor; he didn’t get it 

every month. It was given to him in bulk for sev- 10 
eral years. That is what the bank had. I had it.

The Court; Really the bank could tell, then, her 
disbursements and the amount of the charges.

A. He has not drawn any checks on the bank for 
a long time.

Q. You testified, did you not, that you were pro-
viding for him out of your own money?

A. This last year I have. 20

The Court: Anything more, Mr. Carroll?

Mr. Carroll: Just few more questions.

By Mr. Carroll:

Q. Do you know Mr. Melvin H. ReinheimeT, in 
Philadelphia?

A. He is the gentleman Mr. Tumen referred me 
to, to go there; I was to go there when the bank had 
their------

By the Court:

Q. Do you know the gentleman, Madam?
A. Mr. Reinheimer?
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Q. Yes.
A. Well, that is the way I know him. I saw him.

The Court: All right. She knows him at the 
bank.

By Mr. Carroll:

1q  Q. Now yon knew that the Market Street Title & 
Trnst Company had been appointed guardian of 
Mr. Wood?

Mr. Cooper: Objected to.

The Court: Objection overruled.

(Objection noted for plaintiff as ground of ap-
peal.)

20
A. I had nothing to do with that. I knew noth-

ing about it.
Q. You knew it, didn’t you?
A. Two days before I was to go I knew it; they 

were appointed.

Mr. Cooper: I would like to raise a further ob-
jection that that is an improper way to prove the 
appointment of a guardian.

30
The Court: Oh, it all goes to the validity of her 

claim, Mr. Cooper.

Mr. Cooper : If it is limited to that I have no ob-
jection, but if it is an attempt to prove the appoint-
ment of a guardian, I do.
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The Court: No bills presented to the Trust Com-
pany by her for these services she alleges.

By Mr. Carroll:

Q. When the Market Street Title & Trust Com-
pany was appointed guardian in July, 1929, insur-
ance moneys thereafter were collected by that com-
pany, were they not?

A. I suppose so. They didn't come to Bradley j q  
Wood, that is all I know, from the first of August.

Q. You were told, were you not, or requested by 
the Market Street Title & Trust Company to go be-
fore the board in Pennsylvania or to join with them 
in an application for an allowance for the support of 
Mr. Wood out of his estate?

Mr. Cooper: Objected to on the ground that it is 
incompetent, irrelevant and immaterial.

20
The Court: Objection overruled.

(Objection noted for plaintiff as ground of ap-
peal.)

The Court: It will be allowed. That again is for 
the jury, to say whether there was a circumstance.

Mr. Cooper: The point is this: that this plaintiff 
was not bound to make an application to the Trust 30 
Company.

The Court: I agree with you, but it may really 
be that when the opportunity offered and she did 
not do it she may be called upon to explain why she 
didn’t do it.
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Mr. Cooper: If it is limited to that, I don’t ob-
ject to it.

The Court: That is the purpose, of course.

Mr. Cooper: If your Honor will limit it.

The Court: The purpose is to show by the intro-
duction of writings the appointment of this guar- 

10 dian?

Mr. Carroll: I am going to show it by an exem-
plified copy.

Mr. Cooper: I am going to object to it.

Q. You had been requested by the Market Street 
Title & Trust Company to join with them in an ap-
plication to the court in Pennsylvania to fix an 

20 allowance for the support of Mr. Wood?

Mr. Cooper: This suit is not for maintenance for 
Mr. Wood, it is for her services, and therefore it is 
absolutely incompetent, in my opinion.

30

The Court: An allowance to Mr. Wood would 
not only comprehend his own living expenses, but 
any nursing he would require. I will admit it. 
You may have an exception.

(Objection noted for plaintiff as ground of ap-
peal.)

Q. Now do you understand the question, Miss 
Eckman ?

A. No, sir.
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By the Court:

Q. Were you requested to join with the Trust 
Company in applying to the court of Pennsylvania 
for an allowance for Mr. W ood!

A. When did they send that request?
Q. Did you ever receive such a request?
A. I haven’t received, to my knowledge, any re-

quest of that kind, your Honor.
10

The Court: All right. She says she never re-
ceived such a request.

By Mr. Carroll:

Q. Have you ever communicated with the Market 
Street Title & Trust Company about securing an 
allowance for Mr. W ood’s support?

Mr. Cooper; The same objection. 20

The Court: The same ruling.

Mr. Cooper: An exception on the same ground.

(Objection noted for plaintiff as ground of ap-
peal.)

(Question repeated.)
30

A. Why, no, sir. I have nothing to do with Mr. 
Wood with the Trust Company nor the guardian-
ship.

Q. Didn’t your attorney, Mr. Cooper, to your 
knowledge go up there and have an interview with 
the Market Street Title & Trust Company?
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Mr. Cooper: Objected to. This witness can’t 
testify to what I did ont of her presence.

By the Court:

Q. Did you ever authorize Mr. Cooper to do that?
A. I employed Mr. Cooper as my attorney. He 

did the rest.
Q. You never gave him any specific instructions? 

10 A. I told him—well, he had all to do I couldn’t, 
because I don’t understand law, your Honor. I 
give a case into a lawyer’s hands, I expect him to 
attend to it. When it -comes to a guardian I can’t 
answer anything. I don’t know anything about it.

By Mr. Carroll:

Q. Miss Eckman, this situation went along very 
smoothly, without your receiving any compensation 

20 or making any claim for compensation so far as 
anybody knew, until the Market Stret Title & Trust 
Company was appointed guardian; that is true, is it 
not?

Mr. Cooper: Objected to. It is not proper cross- 
examination.

The Court: I think it all relates to this whole con-
troversy. What was she, merely friendly with this 

o q  man? Was there ever any intention to charge? 
That is the recognized situation. If there was no 
intention to charge she is not entitled to recover. 
If it was a mere friendly relation continuing years 
back and she continued her relation with him, that 
is, the friendly relation, and had no intention to 
charge, it is very unusual, I may say, as a matter 
of comment.
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The Witness: Undoubtedly I had intent to 
charge.

By the Court:

Q. All right. You rendered no bill to him at any 
time?

A. Certainly he knew the bill. He said, “ It 
would put me out of business.”

10
The Court: Anything more?

By Mr. Carroll:

Q. I would like that question answered.

# The Court: I am going to stop you in a moment 
in the exercise of my discretion.

(Question repeated as follows: “ Miss Eckman, 20 
this situation went along very smoothly, without 
your receiving any compensation or making any 
claim for compensation so far as anybody knew, 
until the Market Street Title & Trust Company was 
appointed guardian; that is true, is it not?” )

A. No, sir. I was just thinking—I am tired—it 
didn’t go smoothly because in 1927 I had to draw 
on my own funds. Mr. Winsor sent a transfer for
my own funds to pay the bills at the Kentucky 30 
Hotel.

By the Court :

Q. Do you know of any reason why you should 
have paid his bills?
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A. Because he was unconscious.
Q. He was so ill that he couldn’t act intelligently? 
A. Paralyzed and unconscious.
Q. Did he recover after that? •
A. He did.
Q. Then why didn’t you call his attention to that? 
A. A long time after that.
Q. When he did recover consciousness so that he 

could talk intelligently, why didn’t you tell him that 
10 you had spent money for him?

A. I did, a lot of times.

Mr. Carroll: That is all.

Re-direct examination.

By Mr. Cooper :

20

30

Q. When did you receive information of the ap-
pointment of the Market Street Title & Trust Com-
pany as guardian of Mr. Wood?

A. In March—no, June 11th they sent a notice.
Q. June 11th of what year?
A. 192,9.
Q. Now when did Mr. Wood go to Asbury Park to 

live?
A. In 1927, the summer of 1927.
Q. Has he been in the City of Philadelphia or 

State of Pennsylvania from 1927 to the present 
time?

A. Once.
Q. When?
A. In the fall of—after his severe illness he went 

back to get his disability compensation.
Q. Well, now when was that in point of time?
A. In September—I can tell you on just one piece
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of paper. (Refers to memorandum.) October 
17th.

Q. Of what year? Last fall, or winter of what 
year?

A. Of 1927.
Q. Has he been in the City of Philadelphia or in 

the State of Pennsylvania since that date ?
A. No, sir; he came back after he got his dis- 

ability.
10

By the Court:

Q. You say he spent the winter there? October, 
1927, he was there all winter and came back in 
June?

A. It took him all winter.

By Mr. Cooper:

Q. What year? 20
A. 1927 and 1928.
Q. When was the last time that he was in Phila-

delphia or in the State of Pennsylvania?
A. That is a long time.

By the Court:

Q. Not since June, 1928? '

By Mr. Cooper: 30

Q. Not since June, 1928; is that right?
A. Yes, not since then.

Mr. Cooper: That is all. Plaintiff rests.

\
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MOTION FOB NON-SUIT.

Mr. Carroll: Now, may it please your Honor, I 
move for a non-suit at the conclusion of the plain-
tiff’s case upon the ground that there has been no 
proof here of any circumstances from which your 
Honor could imply a promise on the part of the de-
fendant to pay. All you have here is the fact that 
a service has been rendered for a rather long 
period of time, and I don’t think that the mere fact 
that a service has been rendered is sufficient to 
afford a ground from which you could imply a 
promise to pay. Now here you have a relation be-
tween the plaintiff and the defendant that has ex-
tended back from apparently many years ago. Now 
as your Honor suggested, this may have been a re-
lation of intended support on one side and services 
to be rendered on the other; it may have been a 
meretricious * relation; she may have been some-
thing in the nature of a volunteer; she may have 
just sort of fastened herself on Mr. Wood with the 
idea that his allowance should be used for the sup-
port of what might be termed the joint establish-
ment.

Now it seems to me that the origin of this rela-
tion should be disclosed and that the circumstances, 
not from the point of services but the circumstances 
from which you might infer how the relation of 
debtor and creditor arises ought to be proved in this 
case. I refer your Honor to a very old case, Force 
v. Haines.

Now take this situation. I assume we do owe 
something to this admittedly incompetent man. 
Suppose he owned a house and some painter in the



M otion fo r  Non-suit 103

neighborhood says, “ It needs painting,’ ’ and he 
goes and paints it and he came into court and gives 
the court the proof that he actually painted the 
house. Could that alone imply a promise to pay 
without some proof, something to show how the peo-
ple came into relation with each other, how the sit-
uation arose from which a claim could be based, an 
implied promise to pay?

Now if your Honor is familiar with this case of 
. Disbrow v. Durand------  10

The Court: That involves a family relation?

Mr. Carroll: Yes, it goes further and holds that 
there need not be an actual propinquity of kindred 
between two people.

The Court: Yes, it does hold that.

Mr. Carroll: Upon that ground I make a motion 20 
for non-suit.

The Court: I incline to the view that there is a 
prima facie situation developed here involving the 
alleged services by a trained nurse to a gentleman 
who evidently required such services, and also that 
of a housekeeper. I must accept the testimony as 
I find it, that is to say, so far as this motion goes, 
that there was no relation whatever either in the 
nature of a family—the usual family association—• 30 
or that the relation was meretricious. I am not 
able to go along’, in the absence of proof of any such 
relation. We simply have the naked statement here 
of this plaintiff that she was a trained nurse, the 
man became ill and she began treating him. Of 
course, her narrative is rather unusual, but I need
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not refer to that now. In any event, I incline to 
the view that there is enough here to justify the 
Court in denying his motion as a matter of law. I 
rather think it is one of fact. The motion will be 
denied. You may have an exception. I may say 
I am unable to find that the Force v. Haines or Dis- 
brow v. Durand is controlling here under the state 
of the testimony as it now appears.

10 (Objection noted for defendant as ground of ap-
peal.)

DEFENDANT’S TESTIMONY.

Mr. Carroll: May it please your Honor, I offer 
a certified copy of the record of proceedings and 

20 order of the Court of Common Pleas of the County 
of Philadelphia showing the appointment of the 
Market Street Title & Trust Company as guardian 
of the estate of Bradley Wood, entered on June 10, 
1929, certified and exemplified according to the Act 
of Congress.

The Court: You may show it to Mr. Cooper and 
see whether it is exemplified according to the Act 
of Congress.

Mr. Cooper: I object to it on two grounds: one 
• is that it is immaterial, incompetent and irrelevant; 

the second is that it does not affirmatively appear 
that the court had jurisdiction over the person of 
Bradley Wood, and the testimony of Miss Eckman 
is that at the time this order was made Mr. Wood 
was not within the jurisdiction of the courts of
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Pennsylvania; and unless it affirmatively shows 
within the recitals I think it comes within the doc-
trine that you can collaterally attack the jurisdic- 
ion of the court appointing.

The Court: Does it show that it acquired jurisdic- 
tion?

Mr. Cooper: It does not show in the exemplifica-
tion, as I can see it.

Mr. Carroll: Well, it depends upon what the 
jurisdiction was.

The Court: Was he served?

Mr. Carroll: Oh, yes, he was served with notice 
and he filed an answer. I think jurisdiction is pre-
sumed here, your Honor. It is presumed that every 2Q 
court acts within its jurisdiction. This is guardian-
ship of the estate and not of the person.

Mr. Cooper: That may be a presumption, may it 
please your Honor, but I think in this case it has 
been overcome at the present time by the evidence 
of Miss Eckman. It was testified that at the time 
Mr. Wood was not within the jurisdiction of the 
courts of Pennsylvania.

30The Court: What have you to say to this, the de-
cree? (Beads from decree.)

Mr. Cooper: But it doesn’t show the jurisdiction.

The Court: I will allow it.
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(Objection noted for plaintiff as ground of ap-
peal.)

(Paper marked Exhibit Dl.)

Mr. Carroll: I also would like to offer in evi-
dence the stipulation which I have heretofore sub-
mitted to your Honor, entered into between Mr. 
Cooper and myself, and ask that it be marked.

10 . /
(Paper marked Exhibit D2.)

Gt eo r o e . W. W e l d y , sworn for defendant. 

Direct examination.

Q. Mr. Weldy, where do you reside!
A. I am a resident of Delaware County in Penn-

sylvania.
Q. Are you connected with the Market Street 

Title & Trust Company!
A. I am trust officer for the Market Street Title

& Trust Company.
Q. How long have you held that position!
A. Since 1921.

30 Q. Did you know Mr. Bradley W ood!
A. I knew Mr. Bradley Wood for several years as 

a depositor of the bank.
Q. Now as trust officer of the Market Street Title 

& Trust Company, are you in charge of the guar-
dianship of that company for the estate of Mr. 
W ood!
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A. I am, sir.
Q. Now the guardian was appointed on June 10, 

1929. Can you tell us what Mr. Wood's estate con-
sisted of at that time f

Mr. Cooper: Objected to, may it please your 
Honor, as entirely incompetent, irrelevant and im-
material on direct examination. Now on cross- 
examination it may be material, but on direct I do 
not care whether the man is worth six cents or* six 10 
millions. The question is whether this woman is 
entitled to recover or not, and for the purpose of 
showing that his estate is less than the amount sued 
for, I think it has that tendency.

The Court: Objection overruled. Of course, 
there is this principle. I am going along with you 
on a generalization of that sort, but after all, if a 
man cannot afford to employ help at $50 a week, 
then a guardian undoubtedly has a, right to conserve 20 
his estate. In other words, you have the theory, 
apparently, that his entire estate can be awarded to 
anybody and his entire support be thrown on his 
relatives. I disagree with you.

Q. Will you answer the question, please, if you 
remember it? You tell us what Mr. W ood’s estate 
consisted of at the time the guardian took charge of 
it in June, 1929.

30Mr. Cooper: Another objection is that it is incom-
petent, irrelevant and immaterial.

The Court: Objection overruled.

(Objection noted for plaintiff as ground of ap-
peal.)
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A. The complete estate which we valued and filed 
it in the Common Pleas Court of Philadelphia 
County was $17,878.17.

Q. And what did that consist o ff

Mr. Cooper: The inventory speaks for itself.

The Court: He is going to tell you.

10 Mr. Cooper: Let him put in the inventory.

The Court: I don’t know how any of us would 
know unless we look at it. Go ahead. I will let you 
look at it.

A. 100 shares Keystone Company for Guaran-
teeing Mortgages, common stock, carried at pan 
value, $100.

50 shares Keystone Company for Guaranteeing 
20 Mortgages, preferred stock, carried at par value, 

$5,000.
Cash in Market Street Title & Trust Company, 

checking account, $74i.l9.
Cash in savings bank in the Market Street Title 

& Trust Company, No. 9163, $12,503.98.
That was the total principal of his estate.
Q. Now those Keystone bonds and that Keystone 

mortgage stock and those Keystone mortgage 
bonds, have they been productive of any revenue 

30 since the guardian was appointed!
A. We received one dividend on the preferred 

stock.
Q. And what was the amount of that!
A. $200.
Q. Any interest on the bonds!
A. Nothing else.
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Q. Are you able to tell us what the value of that 
stock and those bonds is at this time?

A. I couldn’t tell you for the reason that it is a 
mortage company that has invested in mortgages in 
Philadelphia real estate, and that is rather a hard 
question to answer at this time as to value.

Q. Would you regard it as a certain or uncertain 
estate?

A. It is an uncertain estate at this time.
Q. And the only other asset is $12,000 cash? 10
A. $12,503.98, and $74.19.
Q. And since the guardian was appointed has it 

received any income from the Prudential Insurance 
Company ?

A. We have received from the Prudential Insur-
ance Company $2,131.

Q. That is what, retirement allowance on this 
policy?

A. That is right.
Q. And what is the amount of the retirement al- 20 

lowance that he receives monthly?
A. Monthly allowance on the policy of the Pruden-

tial Insurance Company, $107.70; and the final pay-
ment on that would be November 1, 1930; and there 
is another monthly income of $9.74, final payment, 
11/30/35.

Q. This payment will stop on November 30, 
1935?

A. Yes, on the second payment of $9.74. The 
second payment will stop November 1, 1930. Then 30 
there is a retirement allowance of the Prudential 
Insurance Company of $94.33 a month.

Q. That would go on as long as he lives ?
A. Yes.
Q. Now will you state whether or not the guardian 

has invested that $12,000 or any part of it?
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A. The total principal is invested outside of 
$503.98.

Q. What annual income is received by the guar-
dian now, on the investment plus the income from 
the Prudential Insurance Company?

Mr. Cooper: I think it is all immaterial.

I q  The Court: That is not material.

Mr. Cooper: I object to it for that reason. I ob-
ject to it on the ground that it is immaterial.

The Court: I will allow it to complete the record 
of his estate. You may have an exception.

(Objection noted for plaintiff as ground of ap-
peal. )

20
A. The gross income on the investments was 

$720 a year in addition to what he received from 
the Prudential. Of course, that will change after 
this year.

Q. Do you recall, I think, in March, 1929, some 
communication from the bank in Asbury Park hav-
ing for its object the transfer of these funds to the 
bank in Asbury Park?

30 Mr. Cooper: Objected to as immaterial.

The Court: What do you want to show?

Mr. Carroll: I simply want to show the effort 
made to have this money transferred to a joint ac-
count in Asbury Park.
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Mr. Cooper: How does that bind the plaintiff un-
der the circumstances'? I obje-ct to it.

The Court: I am not so sure about that. I will 
allow it.

(Objection noted for plaintiff as ground of ap-
peal.)

The Court: Miss Eckman has testified to that, j q  
that it was on the advice of Mr. Winsor.

Q. Now state very briefly, will you, Mr. Weldy, 
so we won’t take any more time than possible1?

A. In March—I don’t know of the exact date; I 
didn’t come” into it until after we were appointed 
guardian—the matter was being handled by our 
banking department; but in the middle of March 
this company------

20Mr. Cooper: I object to what some other depart-
ment received.

The Court: Not unless you know it yourself. He 
doesn’t know about that.

Mr. Carroll: Cross-examine.

Cross-examination.
3 0

By Mr. Cooper:

Q. You say your company was appointed in June, 
1928? ’

A. That is right.
Q. Have either you or any of the officers of the
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company made it their business to call on Bradley 
Wood since then!

A. Mr. Herbert (?), one of our officers, has been 
there.

Q. Has your company contributed anything to his 
support since that time, do you know?

A. We have not.
Q. Do you know whether he is alive or dead?
A. We know he is alive, yes.

10 Q. As of what time?
A. Just three days ago.
Q. That is from a report made to you by Mr. 

Micali ?
A. That is right.
Q. After he had been here in court or before, do 

you know?
A. On Friday.
Q. Was it Friday or Friday night?
A. It was Friday morning.

20 Q. Are you sure it was Friday morning, or was 
it Saturday morning?

A. Friday morning1.
Q. Did he mention anything that occurred in 

court on that day or his being in court?
A. No, he merely mentioned the fact that he was 

down to Asbury Park and saw Bradley Wood.
Q. And saw Bradley Wood?
A. Yes.
Q. Did he say anything about seeing Miss Eck-

30 man at that time?
A. No.
Q. So your company has not contributed a cent 

to this man’s support since you have been ap-
pointed guardian?

Mr. Carroll: I object. I object to the form of the 
question.
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The Court: He admits it.

Mr. Cooper: All right, if he admits it, that is all. 
May I ask this man one other question?

Q. Mr. Weldy, when did you first receive checks 
from the Prudential Insurance Company as guar-
dian?

A. July 31st.
Q. And prior to that time the checks had been [0 

going to the support of Bradley Wood, had they 
not?

A. I couldn’t answer that. -
Q. Well, you haven’t been getting them, had you?
A. No.
Q. And your company wrote a letter about that 

time to the Prudential Insurance Company de-
manding the payment of those checks to you, did 
they not?

A. Yes, or soon after the necessary qualifica- 20 
tions, that we had been qualified.

Q. And since that time received the money that 
the Prudential Insurance Company had been pay-
ing to him for his support?

A. That is right.
Q. And no payment was made to the order of 

Miss Eckman for his support?
A. No, we had made payment several times------
Q. Never mind. You said it hadn’t been paid. 

That is all.
3 0
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F r a n k l in  P y f e r , sworn for defendant.

Direct examination.

By Mr. Carroll:

Q. Mr. Pyfer, where do you reside?
A. 223 South Melville Street.
Q. Philadelphia?
A. Yes.
Q. By whom are you employed?
A. By the Market Street Title & Trust Company. 
Q. How long have you been so employed?
A. Since 1919.
Q. You were there then between September 1st, 

1923, down to the present time?
A. Yes, sir.
Q. Have you had anything to do with the keeping 

20 o f books or records showing the accounts between 
the Trust Company and its depositors?

A. Yes, I had charge of them.
Q. Did you personally know Bradley Wood?
A. Yes.
Q. You h$ve seen him and met him as a customer* 

of the bank?
A. Yes, sir.
Q. Will you state whether or not he had a check-

ing account with the Trust Company?
30 a . He did.

Q. Did he also have a savings fund?
A. Yes, sir.
Q. Did you have anything to do with keeping the 

records of his accounts?
A. Yes, sir.
Q. Have you there the original records of the
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bank, showing the deposits made by him in the 
checking account and his savings fund' and the 
moneys drawn against them?

A. I have.
Q. Will you turn, please, to the year 1923 check-

ing account?
A. Yes.
Q. Now between September 1, 1923, and Dëcem- 

ber 31, 1923, how much money was deposited in 
Bradley Wood’s checking account ? 10

Mr. Cooper: Objected to as immaterial.

The Court: I will allow it as developing the rela-
tion between the plaintiff and Mr. Wood, one of the 
incidental bits of evidence that may have a bearing 
upon the issue; in other words, if the man was in 
funds and did not pay for the services, the question 
will arise as to why, for the jury.

20
Q. Did you make a tabulation of this for this in-

formation that we want?
A. Yes, sir.
Q. I guess this is what you want then. (Paper 

shown witness.)
A. $1,339.05.
Q. How much was withdrawn?
A. $300.
Q. And what balance was left at the end of De-

cember, 1923? - q

Mr. Cooper: The same objection.

A. $1,039.05.
Q. Now during the year 1924, how much money 

was deposited in Bradley W ood’s checking account 
and how much withdrawn?
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Mr. Cooper: May it be understood that my objec-
tion goes to this entire line, so that I need not re-
peat it each time?

The Court: Yes.

A. Deposits, $1,791.65; withdrawals, $200; inter-
est, $47.99 ; total credit, $1,839.64.

Q. Is that the checking account?
A. Yes at the close of 1924, $2,678.69.
Q. Now during the year 1925, how much money 

was deposited in his checking account and how 
much withdrawn ?

A. 1925 deposits, $700; interest, $107.21.
Q. Have you got the savings account or checking 

account ?

20

Mr. Cooper: Inasmuch as this is an attempt to 
impeach his own witness------

A. This is the savings fund account.
Q. Now have you got the checking account now?
A. Yes.
Q. Now le t ’s get it straight then. From Sep-

tember 1, 1923, to December 31, 1923, how much 
money was put in the checking account and how 
much was taken out ?

A. $575 deposited, withdrawals, $666.16.
Q. And what was the balance at the end of the 

3 0  year?
A. $101.56.
Q; Now give us the same information for 1924, 

checking account, deposits, withdrawals and bal-
ance at the end of the year.

A. 1924, deposits $1,540; withdrawals, $1,603.27.
Q. And what was the balance ?
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A. $38.29..
Q. Now, 1925.
A. Deposits, $1,747; withdrawals, $1,487.63. That 

left a balance of $297.66 for 1925.
Q. Now for 1926.
A. Deposits, $1,467.48; withdrawals, $1,691.26.
Q. Now for 1927.
A. Deposits, $1,382.58; withdrawals, $1,306.63.
Q. Now for 1928.
A. Deposits, $1,290.09; withdrawals $1,361.73. 10
Q. Now the period from January 1, 1929, until 

the account was closed out by the appointment of 
the guardian in June, 1929.

A. There were no checks drawn.
Q. Now will you turn to the savings account?
A. Yes, sir.
Q. Give us the amount of the deposits and with-

drawals for the period from September 1, 1923, to 
December 31, 1923.

20
Mr. Cooper: The same objection to this account 

as to the other.

The Court: Yes, so understood.

A. 1923, deposits, $3,022.79; withdrawals, $2,300 ; 
That left a balance of $1,039.05.

The Court: Go right along.
3 0

1924, deposits, $1,791.65; withdrawals, $200; 
leaving a, balance of $2,678,69.

1925, deposits, $700; no withdrawals; leaving- a 
balance of $3,485.90.

1926, deposits, $1,600; withdrawals, $1,275 ; leav-
ing a balance of $3,950.
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1927, deposits, $3,500; withdrawals, $1,575; leav-
ing a balance of $6,011.17.

1928, deposits, $6,356.43; withdrawals, $650; 
leaving a balance of $12,055.30.

Interest credited in 1929, $448.69; total withdraw-
als, $12,503.98.

The Court: That was the transfer to the Trust 
Company as guardian.

10
Mr. Carroll: All right. Cross-examine.

Cross-examination.

By Mr. Cooper:

20

3 0

Q. Have you anything with you that shows the 
checks made by the Market Street Title & Trust 
Company since its appointment as guardian ?

A. Since the appointment?
Q. Yes.
A. I believe it is handled through the Trust Com-

pany department.
Q. Have you any information in regard to it?
A. I don’t believe so. Mr. Weldy has that.
Q. Mr. Weldy is in possession of the information?
A. Yes, sir.
Q You know nothing about that yourself?
A. No, sir. What is it you want to know?
Q. I want to know how much the company paid 

to Dr. Steinhober for coming down and examining 
Bradley Wood. Do you know?

A. No, sir.
Q. Do you know how much they paid to Dr. 

Hiigbee ?
A. No, sir.
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Mr. Carroll: I object.

The Court: It is a circumstance for the jury.

Mr. Cooper: Merely as a matter of decreasing' the 
account.

The Court: You may state what you have paid 
since then.

Mr. Carroll: He sent the doctor down one day, ^  
but Miss Eckman would not let him in. He had to 
go back.

The Court: Ascertain what he was paid.

By Mr. Carroll:

Q.*Do you know what he was paid?
A. No, sir.

The Court: They are going to tell you in a mo-
ment. I imagine he charged about $50.

Q. How much did he pay?
A. $100.
Q. How much did you pay Dr. Higbee?
A. The same time, the same amount; and that 

was the time he came down and Miss Eckman 
wouldn’t let him in.

30
By Mr. Cooper:

Q. How many times did he come down?
A. I don’t know.
Q. How much was he paid by the Market Street 

Title & Trust Company since the appointment?
A. I don’t know.
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The Court: Mr. Weldy may tell. How much 
have you paid, Mr. Weldy?

Mr. Weldy: Altogether, in expense?

The Court: Yes, give the information. There 
isn’t any reason in concealing. Tell them all about 
it. Go ahead.

10 Mr. Weldy: I will figure that up.

Mr. Cooper: No further questions of this witness.

H. E arl  F a r ry , sworn for defendant.

Direct examination.

20 By Mr. Carroll:

Q. Mr. Farry, where do you reside?
A. Asbury Park.
Q. And are you connected with some banking in-

stitution there?
A. Connected with the Asbury Park & Ocean 

Grove Bank.
Q. Has there recently been any consolidation be-

tween that bank and another bank?
30 A. There has; the Merchants National Bank of 

Asbury Park was taken over by our bank in April,
1929. *

Q. Has that also absorbed the Merchants Trust 
Company ?

A. That also absorbed the Merchants Trust Com-
pany.
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Q. So that the Merchants Trust Company and 
Merchants National Bank and—what is it, the As- 
bury Park Trust Company?

A. Asbury Park and Ocean Grove Bank.
Q. Are all now what?
A. Asbury Park & Ocean Grove Bank now.
Q. Will you look at your records that you have 

with you there and tell us whether Bradley Wood 
had any account at any time in the Asbury Park & 
Ocean Grove Bank? 10

Mr. Cooper: Objected to as immaterial, this en-
tire line.

The Court: The same ruling.

(Objection noted for plaintiff as ground of ap-
peal.)

A. Bradley Wood had an account with the As- 20 
bury Park & Ocean Grove Bank from August 3, 
1927, until September 6, 1927.

Q. And what were the deposits and withdrawals 
in that account?

A. There were two deposits totaling $298.73; 
withdrawals amounted to $108. That account shows 
a balance of seventy-three cents.

Q. That was the individual account of Bradley 
Wood?

A. It was. 30
Q. Now go on to the next bank and give us the 

same information.
A. The same bank, there was an account opened 

on September 7, 1928; the account was closed De-
cember 1, 1928; it was in the name of Bradley Wood 
by Effie Eckman.
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Q. You. mean by Effie Eckman as attorney?
A. By Effie Eckman, yes. I believe Effie Eckman 

signed, I believe, all the checks, at least some of 
them.

Mr. Carroll: Now, Mr. Cooper, notice was given 
to produce the canceled checks of those accounts. 
Do you have them?

 ̂ Mr. Cooper: I will say the total deposits on that 
account, $1,669.43, and withdrawals the same 
amount, as the account was closed December 31, 
1928.

Q. Have you got the same information with re-
spect to the third bank mentioned in this combina-
tion ?

A. January 9, 1929, the account was opened in 
the Merchants National Bank. That account was 
opened with $194.33. That was afterwards trans-
ferred to the Merchants Trust Company and in turn 
was closed out on April 23, 1929. The total depos-
its in that account were $569.07. That was in the 
name of Effie Eckman.

Q. Now were there any joint accounts in the 
names of Effie Eckman and Bradley Wood in any 
ef those banks?

A. Merchants National Bank, a joint account in 
the name of Bradley Wood or Effie Eckman, account 

30 n 0> 7880, was opened on January 7, 1929. That ac-
count was closed April 22,1929.

Q. And what were the total deposits and total 
withdrawals ?

A. The deposits in the joint account were 
$483.67; the withdrawals, including the check 
which closed the account, of course, were the same.
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On the same bank Effie Eckman opened an account 
7953 on March 14, 1929, with a deposit of $1,213.58. 
That same amount was withdrawn on April 22, 
1929, the same date the Bradley Wood account was 
closed.

Q. Now, did you personally ever see Bradley 
Wood?

A. I never did.
Q. And who brought his signature card to the 

bank, so far as you know? 10
A. Miss Eckman.
Q. You afterwards met her or knew her in con-

nection with the affairs of Bradley Wood so far as 
they pertained to the financial end?

A. I believe one of our boys did go down to the 
house once or twice at Miss Eckman’s invitation 
and saw Mr. Wood. I think he had a check or two 
signed. .

Q. Now there were quite a number of checks that 
were signed by Bradley Wood in the name of Effe 20 
Eckman ?

Mr, Cooper: What do you mean by in the name 
of, to her order?

Mr. Carroll: No Bradley Wood, by Effie Eckman.

Q. I will show you some that Mr. Cooper has 
produced, Bradley Wood on the one line and Effie 
Eckman on the other. * * 3 0

A. Yes, that is against this account, Bradley 
Wood by Effie Eckman.

Q. Now I show you a check here that Mr. Cooper 
lias produced drawn to the order of Effie Eckman 
for $711.43, on the Asbury Park & Ocean Grove 
Bank. Would that be a check on that account which 
was duly paid?
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A. That would be. This is apparently signed by 
Bradley Wood and cashed for Miss Eckman.

Q. I show you one to the order of Effie Eckman, 
dated September 6, 1927, for $108. Would that be 
a check on that account1?

A. That is right, that check was signed by Brad-
ley Wood and drawn on the Bradley Wood account 
in 1927. The first check you showed me was on 
the same account; both cashed by Miss Eckman.

10
Mr. Cooper: I assume, may it please your Honor, 

that these are going to be connected up?

Mr. Carroll: Cross-examine.

Cross-examination.

By Mr. Cooper:

20 Q. You don’t know what this $711.43 was ex-
pended for, do you?

A. I do not; it is cashed in our paying teller’s 
cage for Miss Eckman.

Q. And you don’t know what this $108 was ex-
pended for, do you?

A. I only know it was cashed for Miss Eckman 
in our ladies’ paying cage.

Mr. Cooper: All right. That is all.

3 0
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D. Le ro y Sh u t t s , sworn for defendant.

Direct examination.

By Mr. Carroll:

Q. Now, Mr. Shutts, where do you reside?
A. Asbury Park.
Q. And are you connected with any bank there?
A. Connected with the Seacoast Trust Company 

as teller in the interest department.
Q. Do you personally know Bradley Wood?
A. No, sir.
Q. You never saw him?
A. No, sir.
Q. Ever heard of him?
A. Yes, sir.
Q. And do you know Miss Eckman?
A. Yes, sir. ™
Q. Have you met her in connection with the 

affairs of Bradley Wood?
A. I have received deposits and cashed checks for 

Miss Eckman.
Q. Did Bradley Wood have an account with your 

bank?
A. Yes, joint account.
Q. Have you got the original records there?
A. Yes.
Q. Will you look at them and tell us when that ^  

account was opened?
A. The joint account with Bradley Wood or Effie 

Eckman was opened April 20, 1929.
Q. When was it closed out, if it has been closed?
A. The 19th of September of the same year.
Q. And by a joint account does that mean that
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either Miss Eckman or Bradley Wood could sign 
checks on it?

A. Yes, sir.
Q. What moneys were deposited in that account 

during the period and what moneys were with-
drawn?

A. The total deposits were $1,145.82 and the in-
terest was $4.28, and the entire amount was with- 

W drawn.
Q. There was only the joint account there; there 

was no separate account in the name of Bradley 
Wood?

A. No, there was no separate account.

Mr. Carroll: Cross-examine.

Cross-examination.

20 By Mr. Cooper:

Q. Do you know what was done with the money 
that was withdrawn?

A. No, sir.

Ge o r g e  W. W e l d y , recalled for defendant.
30 By the Court:

Q. You may give the information as to what 
disbursement have been made by the Trust 
Company as guardian since its appointment in 
June, 1929.

A. $853.83.
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Q. Made up of what, two physicians $100 each?
A. $513.05 represents the expenses at the time of 

the appointment of our company as guardian, in-
cluding counsel fee; $340.78 represents expendi-
tures in the matter of this suit.

By Mr. Cooper:

Q. Now what are those expenditures, if you 
know? 10

A. $140.78 for depositions, $200 are the fees of 
Dr. Higbee and Dr. Steinhober.

Q. Dr. Steinhober was paid how much?
A. $100.
Q And Higbee was paid $100?
A. $100.
O'. And the cost of taking those depositions was 

$140.78?
A. That is correct.

20
Mr. Cooper: That is all.

The Court: That is all.

Mr. Carroll: Mr. Cooper, in order to shorten this 
matter up and save the time of reading all these 
depositions, will you admit that the Market Street 
Title & Trust Company has at all times been willing 
and has requested Miss Eckman, both through your- 30 
self and through her other attorney, Mr. Rein- 
heimer, of Philadelphia, to join with that company 
m an application to the court for allowance of 
Bradley Wood for his support and maintenance?

Mr. Cooper: I will admit------
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■ The Court: All he wants is to ask whether you 
concede that they did convey such information to 
Miss Eckman.

Mr. Cooper: I will concede that they said they 
did.

The Court: What does Miss Eckman say? Did 
she ever receive any such information?

Miss Eckman: No, sir.

Mr. Cooper: They have never made any definite 
terms, may it please the Court. They simply have 
indicated a willingness to treat, hut not for pay-
ment of anything to her but for payment of some-
thing to Mr. Wood.

20 Mr. Carroll: We do not claim an offer was made 
to her; she was represented by two attorneys, the 
first one Melvin H. Reinheimer and then Mr. Cooper 
himself.

Mr. Cooper: I am willing to admit anything I 
did, but not anything that Mr. Reinheimer did.

The Court: Did they ever ask you to cooperate 
in applying to the Common Pleas Court of Pennsyl- 

2q  vania?

Mr. Cooper: Yes, and I refused to do it on the  ̂
ground that the Common Pleas Court of Pennsyl-
vania had no jurisdiction, in my opinion.

The Court: Bradley Wood has been a resident of 
Asbury Park? ‘
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Mr. Cooper: Absolutely.

The Court: But, of course, they say that his 
estate was all over in Philadelphia.

Mr. Cooper: Yes, and for that reason, and that 
reason only, we refused to consent to jurisdiction of 
fhe Pennsylvania court. I am willing' to stipulate 
that.

Mr. Carroll: Well, then, will you stipulate that 
the Market Street Title & Trust Company was will-
ing to cooperate with Miss Eckman in an applica-
tion to the court of Pennsylvania for the payment 
of an allowance for the support of Bradley Wood?

•

The Court: He said he will not, because he de-
nies jurisdiction of the court of Pennsylvania. That 
is the reason.

Mr. Carroll: But all I want is to have it under-
stood here.

The Court: He admits that you did so communi-
cate to him and that he refused it.

Mr. Carroll: I offer the depositions.

Mr. Cooper : Objected to as incompetent, irrele-
vant and immaterial.

The Court: Do you state there that any direct 
communication was made to Miss Eckman?

Mr. Carroll: No, they were all through her attor-
neys, Mr. Cooper and Mr. Reinheimer.
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The Court: You don’t have to file the depositions 
then.

DEFENDANT BESTS.

Mr. Cooper: Several objections, may it please 
j q  your Honor, were made to questions that were 

asked in the taking of these depositions. I presume 
in order that the jury may know which they were 
to regard and which to disregard------

The Court: The depositions are not in. They 
were withdrawn.

Mr. Carroll: In relying on the statement Mr. 
Cooper made the depositions were withdrawn.

20 The Court: He is relying on the statement made 
by you.

PLAIN TIFF’S TESTIMONY IN REBUTTAL. 

D. E f f ie  E c k ma n , recalled for plaintiff.

30 Direct examination.

By Mr. Cooper:

,Q. Miss Eckman, I show you this check dated 
September 6, 1927, drawn on the Asbury Park & 
Ocean Grove Bank, in the amount of $108, being a
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check to your order. Can you tell me what that was 
used for? Tell the jury what it was used for, the 
proceeds of it, if you know.

A. It was a withdrawal.
Q. What was done with the money after it was 

withdrawn?
A. I took him back to Philadelphia.
Q. You took him back to Philadelphia?
A. Yes.
Q. And was any part of that check which is made 10 

to your order used for your salary or compensa-
tion?

A. No, sir*
Q. Why was the check made to you ?
A. Mr. Wood—this is just after Mr. Wood had 

been so very sick and he couldn’t go to the bank, his 
hand had been paralyzed; his whole right side was 
paralyzed for a week after that. I am not sure, but 
paralysis anyway.

Q. I show you a check dated December 31, 1928, 20 
drawn to your order, for $711.43. Will you tell the 
jury what the proceeds of that check were used for?

A. That was when the Prudential Insurance Com-
pany sent an inspector down there and Mr. Watson 
refused then to pay any more in the account after 
he had made that joint account; but the agent told 
him that he would have to pay it to the insurance 
company if he did.

Q. What we want to know is what the proceeds of 
that check were used for.

A. It was used then to open an account in other 
banks.

Q. And was that check deposited either to Mr. 
Wood’s account or to your account as an account in 
another bank?

A. To his account, not my account.
Q."In another bank?
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A. Yes.
Q. And why was it deposited on the joint ac-

count?
A. Because they were not willing to wait for him 

to sign checks, that it would take him maybe an 
hour or two hours or three hours to sign a check.

Q. And it was deposited then for convenience in 
handling any funds?

A. Yes, they did it themselves.
10 Q. Was any part of this check used for your sal-

ary or compensation?
A. No, sir; all used for Mr. W ood’s care.
Q. I show you this bunch of checks tdiich has 

been produced by Mr. Carroll and ask you to look 
them over. Pick out any that have been used for 
payment of your compensation or salary, and hand 
them back to me so I can ask you about them.

The Court: Do I understand, Mr. Carroll, that 
20 the Trust Company in Philadelphia was appointed 

the guardian of the person------

Mr. Carroll: No, the estate, merely the estate.

Mr. Cooper: No, we wish they would take the bur-
den.

The Court: That is what I have been thinking of, 
that all you did was to have the Trust Company 
appointed guardian of the estate, not the person 
of Mr. Wood.

Mr. Carroll: Yes, sir.

A. These checks were used to pay for the expeir 
of his room and board and my room and board at 
the Kentucky Hotel, $65 a week.
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By the Court :

Q. Any checks payable to you for services I 
A. These are all—no, sir.

By Mr. Cooper:

Q. That is what I want to know, a very simple 
question. You are endeavoring to find checks that m 
are not there. You say you have never been paid ^  
a cent by this man

A. Not compensation, no; these are all expenses.
Q. That is what I want to know.
A. These are all expenses.

By the Court:

Q. Of course, -that hotel or board was paid out of 
Mr. Wood’s funds? / 20

A. Certainly, your Honor.

By Mr. Cooper:

Q. And that is the custom, is it not, for the man 
who employs the nurse to pay her board and keep 
a roof over her?

A. Certainly.

The Court: That depends on the kind of contract 30 
they have made.

Mr. Cooper: Your Honor wouldn’t let me prove a 
contract.

The Court: No, I wouldn’t. It is incompetent.
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Q. Look at those checks and tell me if any of those 
were used for yonr compensation or salary or some 
other purpose, if any of those were used for some 
other purpose ; if any of those were used for your 
salary, tell me.

The Court: She has said she never was paid any-
thing at all.

10 Mr. Cooper: Mr. Carroll has put in all those 
checks.

A. Not any.

The Court : All right. That is your answer. 

Mr. Cooper: That is all, Miss Eckman. 

BOTH SIDES REST.
20

30
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CHARGE OF THE COURT.

Ladies and gentlemen of the jury:
This case in certain aspects may fairly be said,

I think, to be unusual. The plaintiff is seeking to 
recover compensation of the defendant, who admit-
tedly is now incompetent and cannot be produced in 
court to testify as to the origin of the relation be- j q  
tween them and how it came ttfht this plaintiff for 
a number of years, apparently, has been an inmate 
of his home, as she alleges, rendering a service pro-
fessional in its nature as well as domestic, and dur-
ing the entire period no compensation, admittedly, 
having been paid her by Mr. Wood for the services 
that she alleges she has rendered.

Now I may say ordinarily that such a relation 
would invite inquiry as to the reason for it; and if 
the plaintiff under the evidence after all was really 20 
a member of the household of Mr. Wood and spent 
all these years with no thought of compensation, 
then she cannot recover; because if that be the state 
of the evidence or the inference of facts, the case 
comes within one of what we regard as the leading 
cases in this State, in which the Court of Appeals 
said this:
. “  Ordinarily where services are rendered and vol-
untarily accepted the law will imply a promise upon 
the part of the recipient to pay for them. But 
where the services are rendered by members of a 
family living as one household with each other, 
there will be no such implication from the mere ren-
dition and acceptance of the services. In order to 
recover for the services the plaintiff must affirma-
tively show either that an express contract for a re-
muneration existed or that the circumstances un-
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der which the services were rendered were such as 
to exhibit a reasonable and proper expectation that 
there should be compensation/ ’ The Court then 
adds: “ The familiar relation contemplated in this 
exception to the ordinary rule is not limited merely 
by relationship or kindred. Where there is a house-
hold relation it will embrace not only remote kin-
dred but also those who stand in the place of kin-
dred. ’ ’

10 Now I may say that there is no evidence in this 
case as to how this'relation, which invites criticism 
on the part of counsel for the defendant, began. 
Miss Eckman testifies that at all times, from the 
very beginning, the relation was that of a creditor 
and debtor, a person herself rendering services to 
Mr. Wood for which compensation was expected by 
her. But there is no evidence as to what Wood’s 
attitude toward Miss Eckman has been all these 
years, for the obvious reason that he cannot now

20 testify. But she states that at no time during the 
continuance of the relationship did she render any 
bill to Mr. Wood or ask him for any compensation, 
nor did she leave because she was not being paid, 
but continued until eventually, through the progress 
of his disease, he became utterly incompetent, es-
pecially in recent months, and notwithstanding she 
continued to serve him in the manner claimed. 
There would seem to be no manner of doubt that her 
loyalty in respect to her service to Mr. Wood ex-

30 cites a natural curiosity by its continuance without 
any compensation whatever if her relationship to 
him was that of a creditor. And when she was 
asked upon the witness stand why she had never 
rendered any bill or asked for compensation, her re-
ply was that her loyalty to Mr. Wood prevented her. 
But there must have been some such—I may say in 
comment only—relationship, since it began, accord-
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ing to this plaintiff, on September 1, 1923, when Mr. 
Wood himself could have done something, when 
some circumstance could be produced in evidence 
which would indicate an intent on his part to com-
pensate Miss Eckman for the service that she was 
rendering to him and in his household.

It is very natural, therefore, that the inquiry 
should arise as‘to whether, after all, Miss Eckman 
was not a member of his family or his household, 
with no thought of compensation. That remark of 10 
the Court is rather induced, I say, by her testimony 
here: that even in June, 1929, when W ood’s han-
dling of his own affairs, his own money, was taken 
from him through the proceedings in Philadelphia 
and the appointment of the trust company as guard-
ian, that even then Miss Eckman made no com-
munication to the trust company as to her claim, 
but continued to use her own funds for the main-
tenance and support of Mr. Wood. Therefore, I 
say there is a very natural inquiry why the un- 20 
usual attitude of Miss Eckman toward Mr. Wood 
if the simple relation was that of a trained nurse 
or a housekeeper rendering the usual and customary 
services to him.

In the circumstances the burden is on Miss Eck- 
man to prove under a fair preponderance of the 
evidence that she was in the household of Wood in 
a twofold relation, namely, as housekeeper and 
tiained nurse, for which she was to ^receive com-
pensation. If she has established that to your sat- ™ 
isfaction under the evidence in this case, then there 
would be an implied undertaking on the part of 
Wood to compensate her, in the absence of an ex-
press contract, for what her services were reason-
ably worth, and even though, after the accumula-
tion of compensation for what the services were 
leasonably worth, it might now result in denuding
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his estate and leaving nothing. If she has proven 
an implied contract on his part to compensate her 
and yon find what those services were reasonably 
worth, then a verdict would go in her favor for the 
¿mount that you find under the rule of reasonable-
ness, and you will not be concerned as to what may 
be the ultimate effect upon Mr. Wood or his estate.

So that the primary question here is, has she 
proven an implied contract or undertaking on the 

10 part of Mr. Wood to pay her during the period set 
down in her complaint. The burden is on her to do 
so. If she has failed, then you should not hesitate 
to render a verdict of no cause of action. Her own 
moneys expended, as she alleges, in the care and 
maintenance of Mr. Wood, I say to you now as a 
matter o f  law, can be recover ed, unless you find that 
she, after all, was a member of the household in her 
relation that developed in 1923, say, or at some 
other time, and that she was there with no thought 

20 of compensation and that her acts in using her own 
money when Whod’s income was shut off was a vol-
untary act on her part; of course, that would pre-
sent a different legal situation.

So that I reiterate, the law is that ordinarily, 
where services are rendered and voluntarily ac-
cepted, the law will imply a promise upon the part 
of the recipient to pay for them. But where the 
services are rendered by members of a family to 
each other there is no such implied contract, but 

30 such services aré presumed in law to be voluntarily 
rendered, without thought of payment, unless an ex-
press contract be proven. In this case no express 
contract has been proven, but the plaintiff, through 
her counsel, is relying upon the implied undertak-
ing on the part of Wood to compensate Miss Eck- 
man, upon the theory that she was a mere traine
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nurse or a housekeeper and bore no relation to him 
or his household other than in that respect.

Now it does not have to be‘that Miss Eckman was 
related in any way to Mr. Wood; if she became a 
member of his household in the ordinary sense, with 
no thought of compensation, and as time went on 
this disease of his that he had continued to make 
him less able to care for himself, and she rendered 
the services arising out of the original relation, 
whereby she apparently became a member of his 10 
household with no thought of compensation, and she 
continued to stay when she could have left, then you 
may say that these services that she insists on were 
rendered without any idea of compensation at all, 
but as a result of the past original relation which 
continued down to the present time. So that before 
you can spell out of the evidence in this case a con-
tract, an implied contract on the part of Wood to 
pay, you will have to be satisfied that Miss Eckman 
intended, when she became an inmate of his home 20 
or began rendering the service as alleged in her 
complaint, that the intent was that she was to be 
the creditor and Wood the debtor, and there was an 
implied contract on his part to pay her what the 
services were reasonably worth. Now if she has 
failed to establish any such contract as that, then, 
of course, she cannot recover. If she has, under 
the fair preponderance of the proof, then I charge 
yon she can recover what those services were rea-
sonably worth. The case is left with you for your 30 
consideration.

I apprehend that a certain amount of sympathy 
would be aroused not only for Miss Eckman, but for 
Mr. Wood, in the physical and mental condition in 
which he evidently is as disclosed by the physicians 
who have testified here. The disease of which he 
has suffered was not of sudden origin, that is to say,
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it apparently has been a progressive one for a con-
siderable period of time; and during the entire 
period of time Miss Eckman undoubtedly could have 
left his household if she was not being paid under 
a verbal contract on his part to so compensate her. 
She has not done so, and therefore it invites the 
inquiry of the jury as to what the relation was, 
which does not appear. But whether or not in such 
circumstances as are here shown she has satisfied 

10 you that there was an implied contract on the part 
of Wood to pay her, if there was, give her a ver-
dict in accordance with the rule and the reasonable-
ness of the charge for the service rendered in the 
neighborhood where it was so rendered. If there 
was no such undertaking on the part of Wood, a 
verdict of no cause of action would necessarily go. 
In any event, I express no opinion as to what the 
verdict should be in this case. That is your func-
tion; but bear in mind the rules of law that I have 

20 endeavored to give you and be guided by them.
I ought to say to the jury in a supplemental way 

that as to the evidence with regard to the services 
of a trained nurse and housekeeper, they are not 
necessarily bound by the maximum testimony given 
here. Under the evidence they should find what the 
services, in view of the peculiar situation existing 
here, were reasonably worth, if they find that the 
relation of the plaintiff to Mr. Wood was that of 
creditor and debtor; in other words, that an implied 

30 contract had been made by him with her for her 
compensation for the services rendered.
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EXHIBIT Dl.

EXEMPLIFICATION

PHILADELPHIA COUNTY \
STATE OF PENNSYLVANIA j Sct*

JO
Among the Records and Proceedings of the Court 

of Common Pleas, No. 5. for the County c f Phila-
delphia, State of Pennsylvania, the following mar 
be found as matter of File and of Record at No 
16162 MARCH Term, 1929, to w it:

DOCKET ENTRIES

Rambo, 
Rambo & 
Mair

16162

In R e:
The Estate o f  

B R A D L E Y  WOOD 
July 25, 1929. S t e n .  
notes filed.
Feb. 17, 1930. Inventory 
o f  the personal property 
o f  Bradley W ood, a per-
son weak o f  mind, value 
$17,878.17 filed.

M ay 23, 1929. Petition 
o f  Market Street Title & 
Trust Co. filed.
Eo Die. Court fixes June 
10, 1929, 10 A . M., for 
hearing.
June 10, 1929. Upon
hearing, Bradley W ood 
is A djudged so weak o f  
mind as to be unable to 
take care for  his prop-
erty, and Market Street 
Title & Trust Co. is ap-
pointed Guardian. Se-
curity to be entered in i a  
sum o f  $50,000.00 and 
bond o f  Company is 
hereby approved. See 
Decree made and filed.
July 3, 1929. Bond en-
tered.
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IN THE COURT OF COMMON PLEAS OF 
PHILADELPHIA COUNTY.

In the matter of 
Estate of

BRADLEY WOOD.
10

I March Term, 1929. 
No. 16162.

PETITION FOR THE APPOINTMENT 
OF A GUARDIAN.

TO THE HONORABLE, THE JUDGES OF THE 
COURT OF C. P. #5 .

* The Petition of Market Street Title and Trust
20 Company

RESPECTFULLY REPRESENTS:

1. THAT your Petitioner is a Corporation, 
organized under the laws of the Commonwealth of 
Pennsylvania, for the purpose of conducting a Title 
Insurance and Trust Company business and with 
power to conduct a Deposit and Saving Fund bus-
iness, with its principal place of business at Fifty-

30 second and Market Streets, Philadelphia.

2. THAT the above named Bradley Wood opened 
a Deposit Account with Petitioner in 1908, while 
residing at 513 North 55th Street and opened a 
Savings Fund Account on or about September 15th, 
1915, numbered 9163, while residing at 625 North
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Frazier Street, Philadelphia, while a resident and 
citizen of Pennsylvania.

3. THAT the balance in said deposit Account is 
at present about $72.00 and in the Saving Fund 
Account, about $12,298.95.

4. THAT the said Bradley Wood resided at 513 
North 55th Street, afterwards at 625 North Frazier 
Street, then at 4924 Hazel Avenue and afterwards 
at 23 south 50th Street., Philadelphia, until about 
the summer of 1928, when your Petitioner is in-
formed, that upon the advice of his physician, he 
went to Asbury Park, New Jersey, where he is 
temporarily residing in a bungalow rented by him 
at 207 First Avenue, and has a nurse named Eckman 
to care for him.

5. THAT the said Bradley Wood is about Sixty- 
two years of age, is now an invalid, paralyzed in 
body, has practically lost his power of speech and 
is unable to express himself in an intelligent way.
He is of weak mind, incapable of transacting any 
business, and by reason of his infirmity is so men-
tally deficient and physically incapacitated, that he 
is now and has for some time past, been unable to 
care for his property, and is liable to dissipate or 
lose the same, and to become the victim of design-
ing persons.

6. THAT your Petitioner is informed, believes ^  
and avers that the said Bradley Wood has a half ^  
sister, one, Annie Heywood residing at 5526 Cam-
bridge Street, Philadelphia, a half brother, one, * 
Bentley Singleton of Fern Lea, Ley Moor Road, 
Golcar, Huddersford County, Yorkshire, England, 
and a full brother, John William Singleton, 256 
Town End Road, Golcar, aforesaid.
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THE said nurse, Efl̂ e Eckman, who has been 
caring for and waiting upon the said Bradley Wood, 
during his illness, informs your Petitioner, that the 
said Bradley Wood had a wife living in England 
about Eighteen years ago, but between whom and 
the said Wood, during that period, there has been 
no communication. Both the name and address of 
such person is unknown to your Petitioner, and 
whether there is or was such a person, or whether 

10 living or dead, your Petitioner has no means of 
ascertaining.

7. THAT for some time past the said Bradley 
Wood has been unable to transact any business or 
draw checks or orders for his maintenance and sup-
port, and your Petitioner is advised by competent 
physicians who have waited upon and examined him, 
that he is of weak mind, and is gradually and per-
manently growing worse, and Petitioner avers, that

20 he is in need of a Guardian to care for his estate.

8. THAT your Petitioner who has in its hands 
in his Deposit and Savings Fund Accounts the 
moneys aforesaid, submits that the necessary sums 
for his support and maintenance, should be paid 
out by a Guardian appointed by and under the su-
pervision of your Honorable Court.

WHEREFORE your Petitioner prays your Hon- 
30 orable Court to adjudge the said Bradley Wood, 

to be so mentally deficient as to be unable to take 
care of his own property, and to appoint a Guardian 
for the said Bradley Wood.

AND your Petitioner will ever pray.
MARKET STREET TITLE 

AND TRUST COMPANY, 
By; W. S. TASH, Treas.
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AFFIDAVIT.

City and County of Philadelphia: SS

WILLIAM S. TASH, being duly sworn according 
to law, deposes and says that he is Secretary and 
Treasurer of the Market Street Title and Trust 
company, the above named Petitioner, and that'he 
is acquainted with the facts set forth in the fore- 10 
going Petition, and that he makes this Affidavit for 
and on behalf of the said Petitioner, and that the 
facts set forth of which he has knowledge, are true 
and correct, and of which he has received infor-
mation, he believes to be true and correct, and so 
avers.

WILLIAM S. TASH.

Sworn to and subscribed before me this 2'3rd day 
of May, Anno Domini, 1929. 20

Rae W. Dawson,
Seal Notary Public

Comm. exp. 3/5/33.

ORDER.

AND NOW to wit, May 23rd, 1929, upon presen-
tation of the foregoing Petition, and on motion of 30 
Rambo, Rambo and Mair, Attorneys for Petitioner, 
the Court fixes Monday June 10th, 1929, at Ten 
o ’clock for a hearing in the foregoing Application, 
to determine whether the said Bradley Wood is so 
mentally deficient as to be unable to take care of 
his own property, and for the appointment of a 
Guardian; and
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The Court further directs that Ten Days (10) 
written notice thereof be given to the said Bradley 
Wood, and to any other members of his family, 
residing within the jurisdiction of the Court, by 
service of a copy of this Petition, and Order of 
Court on each of them. Retunable Room 654.

E. V. A.
Judge.

10

DECREE.

AND NOW, to wit, June 10th, 1929, upon con-
sideration of the foregoing Petition, and after due 
hearing in open Court, and after due notice to Brad-
ley Wood and to all other known persons having 
any interest therein, and it appearing to the satis- 

20 faction of the said Court, that the said Bradley 
Wood is unable to take care of his own property, it 
is ordered and decreed, that Bradley Wood is a 
person unable to take care of his own property, 
owing to sickness and weakness of mind in conse-
quence thereof, and the Court hereby appoints 
MARKET STREET TITLE AND TRUST COM-
PANY, Guardian of the Estate of Bradley Wood, 
security to be entered in the sum of Fifty Thousand 
Dollars ($50,000.00) and the Bond of the Company 
is hereby approved.

ALESSANDRONI, J.
By the Court.

July 3, 1929—Bond entered.
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No. 16162 March Term 1929
C. P. No. 5.

In the Matter of 
the Estate of 

BRADLEY WOOD 
PETITION FOR GUARDIAN

Filed May 23, 1929 ^
Geasey 

Pro prothy
Rambo, Rambo & Mair 

Attys.

THE COMMONWEALTH OF PENNSYLVANIA 
COUNTY OF PHILADELPHIA, ss.

I, JOHN M. SCOTT, Esquire, Prothonotary of 
the Courts of Common Pleas of the County of Phila-
delphia, acting by my Principal Deputy, Meredith 
Hanna, or my Second Deputy, John J. Hoerr, DO 
CERTIFY that the foregoing is a true copy of the 
Docket Entries, Petition and Decree In Re: The 
Estate of Bradley Wood of March Term, 1929 Num- 30 
her 16162 as full, entire and complete as the same 
remains on file in Court of Common Pleas’ No. 5. 
of the County of Philadelphia aforesaid, in the case 
above stated.

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed the seal of the said Court,
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this Sixth day of March in the year of our Lord 
one thousand nine hundred thirty (1930)
(Seal) JOHN M. SCOTT, Prothonotary.

By JOHN J. HOERR 
Second Deputy Prothonotary 

Durante Absentia, Secundum Legem.

10 COUNTY OF PHILADELPHIA, ss.

I, J. WILLIS MARTIN, Presiding Judge of the 
Court of Common Pleas No. 5., for the County of 
Philadelphia, DO CERTIFY that the foregoing Rec-
ord, Certificate and Attestation made by JOHN J. 
HOERR, Second Deputy Prothonotary of the 'said 
Court, whose name is thereunto subscribed, and the 
seal of the said Court affixed, are in due form and 
made by the proper officers.

20 IN TESTIMONY WHEREOF, I have hereunto 
set my hand this Sixth day of March, in the year 
of our Lord one thousand nine hundred thirty 
(1930)

J. Willis Martin
President Judge, Court of Common Pleas No. 5

COUNTY OF PHILADELPHIA, ss.

I, JOHN M. SCOTT, Esquire, Prothonotary of 
the Courts of Common Pleas of the County of Phila-
delphia, acting by my Principal Deputy, Meredith 
Hanna, or my Second Deputy, John J. Hoerr, DO 
CERTIFY that the honorable J. WILLIS MARTIN 
by whom the foregoing Certificate and Attestation 
were made and whose name is thereto subscribed,
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was at the time of making thereof and still is, 
Presiding Judge of the Court of Common Pleas No.
5. of the County of Philadelphia duly commissioned 
and sworn; to all whose acts, as such, full faith 
and credit are and ought to be given, as well in 
Courts of Judicature as elsewhere.

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed the seal of the said Courts, 
this Sixth day of March in the year of our Lord 
one thousand nine hundred thirty (1930) 10
(Seal) JOHN M. SCOTT, Prothonotary.

By JOHN J. HOERR 
Second Deputy Prothonotary 

Durante Absentia, Secundum Legem.

EXHIBIT D2.

NEW JERSEY SUPREME COURT. 20

MONMOUTH COUNTY.

I. Efifie Eckman, \
Plaintiff, I ACTION AT LAW. 

Bradley Wood, STIPULATION.
Defendant. /

It is on this 23rd day of April A. D. 1930, stipu-
lated and agreed by and between Harry R. Cooper, 
attorney for the plaintiff, and Carr & Carroll, at-
torneys for the defendant as follows:—
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1. That the defendant, Bradley Wood is suffer-
ing and has been suffering for some years from a 
highly infectious and loathsome disease and by rea-
son thereof has since February 17th 1926 required 
the constant care and attention of a trained nurse. 
That prior to the first day of September 1923 said 
Bradley Wood was of sound mind, but that since 
about the first of March 1926 by reason of his said 
disease his mind has become so weak that he is at

10 the present time unable to take care of his own 
affairs or to testify in his own behalf, and is unfit 
for the government of himself as well as of his 
property.

2. That the said Bradley Wood since his resi-
dence in Asbury Park has been examined and 
treated by Dr. Joseph Ackerman of Asbury Park, 
New Jersey, as his attending physician. That a 
short time prior to May 23rd 1929 said Bradley

20 Wood was examined by Dr. William S. Higbee of 
Philadelphia, Pa. That on January 16, 1930 said 
Bradley Wood was examined by Dr. Edward A. 
Steinhilber of Philadelphia, Pa. That both Dr. 
Higbee and Dr. Steinhilber at the time of their 
respective examinations of said Bradley Wood 
found him so physically and mentally disabled by 
protracted illness as to be unable to testify on the 
trial in this action, on his own behalf.'

30 3. The purpose of this stipulation is for use on
the trial in the above entitled action and said stipu-
lation is not to be used for any other purpose.

Harry R. Cooper
Attorney for Plaintiff. 

Carr & Carroll 
Attorneys for Defendant.
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NEW JERSEY SUPREME COURT. 
MONMOUTH COUNTY.

I. Effie Eckman,
Plaintiff,

vs
Bradley Wood,

Defendant.
ACTION AT LAW. JO

STIPULATION.
HARRY R. COOPER 
Attorney for Plaintiff,
Belmar, New Jersey

20
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POSTEA.

(Filed May 16, 1930.)

NEW JERSEY SUPREME COURT.

M o n mo u t h  Co u n t y .

10 ---------

I. E f f ie  E c k ma n , \
Plaintiff, I

v. > Postea.
B ea d l e y  W o o d, y

Defendant. )

This case was tried before Judge Rulif V. Law- 
20 rence, with a jury, at the Monmouth Circuit, on 

May 9th and 12th, 1930.
The jury rendered a general verdict against the 

defendant and in favor of the plaintiff for twelve 
thousand ($12,000) dollars.

R u l if  V . L a w r e n c e , 
Judge.

A true copy.
F r ed  L. B l o o dg o o d ,

[E ndorsed ]

$12,000.00
78.20

Damages
Costs

$12,078.20
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RULE FOR JUDGMENT. 

(Filed May 16, 1930.)

NEW JERSEY SUPREME COURT.

I. E ffie  E c k ma n , \
Plaintiff, I

T v *

Br ad l e y W o o d , \
Defendant. )

$12,000.00
78.20

$12,078.20

10

Action at Law. 
On Postea.

20

It is ordered that judgment be and hereby is en-
tered in favor of plaintiff and against the defen-
dant for the sum of twelve thousand dollars, be-
sides costs to be taxed nisi.

Entered May 16, 1930.
On motion of

H ar ry  R. Co o pe r , A tty.
A true copy,

Fr ed L. B l o o dg o o d ,
Clerk.
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JUDGMENT.

(Entered May 16, 1930.)

NEW JERSEY SUPREME COURT.

10

I. E f f ie  E c k ma n  \ Action at Law. 0n
Plamtiff, [ Postea-

D _  v" ( Harry R. Cooper,
B ra d l e y  W o o d , \ Attorney.

Defendant, f
$12,000.00

78.20

2Q $12,078.20

Judgment entered this sixteenth day of May, A. 
H. nineteen hundred and thirty, in favor of plaintiff 
and against the defendant for the sum of twelve 
thousand dollars damages and seventy-eight dollars 
and twenty cents costs.

W m . S. Gu mme r e ,
C. J.

A true copy.
F r e d  L. B l o o dg o o d ,

Clerk.
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New Jersey Court of Errors and Appeals

I. Eff ie  Ec k ma n ,
Plaintiff-Respondent,

v.

Bradley  W ood, 
Defendant-A ppellant.

A ction  at L aw .

O n  A ppeal from  
Suprem e Court.

A N SW E R IN G  BRIEF OF PLAINTIFF- 
RESPONDENT.

Preliminary Statement.

The preliminary statement and statement of 
facts in the brief of the defendant-appellant are 
correct in most of the particulars, but in the fol-
lowing particulars we submit that the facts do not 
bear out the statements made in the defendant’s 
brief.

On page 2 of the brief the statement is made:

“It is a safe assertion that the defendant has 
at no time known that this suit was instituted 
against him, or that plaintiff was asserting any 
claim against him.”

There is no evidence of this fact in the record, 
and the contrary of that fact is true. The defend-
ant Wood does know that he has been sued, 
that a judgment of $12,000 has been awarded to 
Miss Eckman and is satisfied to have such judg-
ment stand as compensation for her services. This 
statement is also outside of the record but an hon-
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est inquiry from the defendant’s counsel would 
have elicited that fact from Wood, as he is not so 
incompetent in all respects as defendant’s counsel 
would have him appear.

On page 3 reference is made to the order 
appointing Carr & Carroll, attorneys for the de-
fendant. This order was not offered in evidence 
on the trial. An objection has been made to the 
state of the case on that ground and notice given 
to the attorneys for the defendant that a motion 
to strike this order from the record would be made 
on the opening day of the term.

Furthermore, the statement on page 3 that

“The mental and physical condition of the 
defendant has been such that his own counsel 
have been deprived of any opportunity to con-
verse with him about this litigation, and, as 
stated above, the defendant is altogether ig-
norant of the pendency of these proceedings,”

is not borne out by the record, and is not true in 
point of fact.

On page 7 the following statement is made:

“The curious feature of the situation is that 
the plaintiff has never at any time received a 
single penny of compensation for her services; 
she rendered no bill or bills either to Wood 
or to the Market Street Title & Trust Com-
pany after its appointment as Guardian of his 
estate; and she seemed entirely satisfied with 
the existing arrangement until the appoint-
ment of the Market Street Title & Trust Com-
pany as Guardian of Wood’s estate resulted in 
Wood’s monies no longer being available for 
disposition by her. Then she instituted her 
suit. To all practical intents and purposes the 
relation between plaintiff and defendant was 
at all times that of an elderly married couple 
where illness had overtaken the husband, but 
there was sufficient money to maintain the 
home.”
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It is not a curious thing that the plaintiff never 
rendered a bill to the Market Street Title & Trust 
Company until after the trial of the case, for the 
reason that, as stated on the trial, both she and 
Mr. Wood denied the jurisdiction of the Pennsyl-
vania Court to appoint a guardian, Wood not be-
ing a resident of Pennsylvania at the time the 
appointment was made, and no service of process, 
or notice of any kind, having been made either 
upon him or Miss Eckman within the State of 
Pennsylvania, or by substituted service outside of 
that state (S. C. 128, 129).

On Miss Eckman’s cross examination at page 74 
of the state of the case it appears that in 1923 and 
1926 W ood was able to draw his own checks and 
attend to his own business. That the plaintiff did 
make a demand, or demands for payment and that 
the defendant put her off, and on page 78 under 
cross examination the plaintiff testified:

“He said he would pay me what I asked, 
and I told him what the salary was and that 
settled it.”

The facts conclusively show the relation to have 
been that of patient and nurse (S. C. 17, 27, 37, 62).

POINTS.

L
The plaintiff was properly permitted to tes-

tify on her own behalf over the objection of 
counsel for the defendant.

Defendant-appellant invoked to sustain his ob-
jection that portion of Section 3 of the Evidence 
Act which provides:

“No party shall be sworn in any case when 
the opposite party is prohibited by any legal 
disability from being sworn as a witness.”
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At the time this objection was made there was 
nothing before the Court to sustain the defendant’s 
contention. The order made by Mr. Justice Bodine  
was not offered in evidence on the trial, and if it 
had been, we submit that the recital therein to the 
effect that “Bradley Wood is so mentally incom-
petent as to be unable to understand the nature 
and effect of the present proceedings” (S. C. 8) 
would not have precluded the plaintiff from testi-
fying. This order was made in a collateral pro-
ceeding and was not an adjudication of the ability 
or disability of Wood to testify on the trial, but 
was made as the result of a motion by the attor-
neys representing the Market Street Title & Trust 
Company to have service of process upon Wood 
set aside. This order was not before the Court in 
any manner when the objection to Miss Eckman’s 
testimony was made and should form no part of 
the printed record. Delaware, L. & W. R. Co. v. 
English, 82 N. J. L. 113, 81 Atlantic 436. The trial 
court clearly recognized the force and effect of 
Section 3 of the Evidence Act, but held that no 
foundation had been laid by the defendant for in-
voking its benefit, and stated in response to Mr. 
Carroll’s objection, “You see your difficulty is that 
this man has not been disqualified” (S. C. 49).

Defendant also argues that the stipulation of 
counsel (Exhibit D-2) also disclosed a situation 
whereby the testimony of the plaintiff in her own 
behalf should have been rejected. But this stipula-
tion of counsel was not in evidence at that time 
but was offered in evidence for the defense. No 
motion to strike the testimony of Miss Eckman 
was made, and the testimony being competent at 
the time it was offered, we submit did not become 
incompetent by reason of anything that developed 
in the defendant’s case, where no motion to strike 
was made. Furthermore, the stipulation in ques-
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tion was not made for the purpose of disqualify-
ing the defendant from testifying, but was made 
for the purpose of saving the expense of bringing 
experts from Philadelphia to testify as to the de-
fendant’s condition (S. G. 50).

We think under these circumstances that the 
trial court should have permitted Miss Eckman to 
testify to a direct and express contract between 
herself and the defendant. The fact that the trial 
court limited the testimony to an implied contract, 
did not harm the defendant, and he cannot, there-
fore, take advantage of a ruling of the trial court 
more favorable to him than that to which he was 
entitled.

Willis v. Fernald, 33 N. J. L. 206;
Andrews v. Camden & S. Ry. Co., 74 N. J.

L. 596.

The case of Demarest v. Vandenberg, 39 N. J. 
Equity 130, is cited by the defendant-appellant as 
authority for the fact that the plaintiff should not 
have been allowed to testify in her own behalf. In 
that case, however, the defendant was insane and 
had been so adjudged by a court of this State. The 
defendant, therefore, in that case was under a legal 
disability, and testimony of a party in interest was 
properly excluded. In this case, however, there 
was no evidence of disability when the plaintiff tes-
tified, and the cases are entirely dissimilar in that 
respect. The defendant-appellant urges that the 
adjudication of the Pennsylvania Court appointing 
a guardian of the estate of Bradley Wood was evi-
dence of his disability and plaintiff should there-
fore not have been permitted to testify. There are 
two answers to this: one is that this order was not 
in evidence when the plaintiff testified, and her 
testimony was, therefore, competent at that time; 
the other is that the record shows that the order
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in question was made without obtaining jurisdic-
tion over the person of Bradley Wood. Due objec-
tion was made to the offer of the order on that 
ground, and it was received in evidence over ob-
jection of counsel. We contend that this order 
should not have been received in evidence.

In the case of Webb v. Webb, 96 N. J. E. 1, Chan-
cellor W al k er  said:

“A guardian can only be legally appointed 
on notice to the lunatic defendant, for in the 
first instance he has a right to defend on the 
question of lunacy, an adjudication of which 
must precede, or at least be contemporaneous 
with the appointment of a guardian.”

The excerpt from this case in the brief of the de-
fendant-appellant leaves out an essential part of 
the Chancellor’s statement. The following state-
ment was made by the Chancellor in that case:

“In this State there are no degrees of insan-
ity, a man is either sane or insane, and there 
is no borderland or twilight zone between 
these two extremes, in which a person may be 
incapacitated by a court order and a guardian 
appointed for him. The Court cannot incapaci-
tate a party, and it may appoint a guardian for 
him only in case he is himself incapacitated; 
that is mentally so unsound as to be unfit for 
the government of himself and his estate.”

In the recent case of Warker v. Warker, decided 
July 16,1930 and reported in 151 Atlantic Reporter 
274 (not yet officially reported), Vice-Chancellor 
Big e l o w  said, on page 275:

“There can be no adjudication in this cause 
that the complainant is incompetent. Such a 
question can be determined only in a proceed-
ing brought for that purpose. * * * On that 
inquiry, Mrs. Warker would have the constitu-
tional right of trial by jury.”
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Assuming for the purpose of argument, but not 
admitting, that the testimony of Miss Eckman was 
incompetent in the first instance, it is submitted 
that counsel for the defendant waived the benefit 
of the privilege.

A case similar to the one at bar is that of Mes-
senger v. Paterson Savings Institution, 91 N. J. L. 
655,103 Atl. 178.

This Court, speaking through Mr. Justice Kal - 
is c h , said:

“A further reason for a reversal of the judg-
ment discussed in the appellant’s brief is 
predicated upon the following circumstances: 
The plaintiff on cross examination testified 
that he had abandoned a profitable business in 
order that he could go to work for the intes-
tate to help her care for her sick husband. 
Counsel for appellant in pursuing such exami-
nation asked this question: ‘What did you do 
it for?* The witness answered, ‘She made a 
promise to me that I was to work for her and 
she would settle.’ Counsel for appellant inter-
posed, and said, ‘I move to have that stricken 
out; I object.’ The trial judge denied the mo-
tion, and an exception was taken. The action 
of the trial judge was proper. The answer is 
apparently responsive to the question asked 
the witness. For the appellant, it is urged that 
under the fourth section of the Evidence Act 
such testimony was incompetent.

“There is nothing in the Evidence Act (2 
Comp. St. 1910, page 2217) which prevents a 
person who is being sued in a representative 
capacity, from waiving the rule of evidence 
made for his protection. Moreover, counsel 
will not be permitted to indulge in speculating 
upon receiving a favorable answer to his ques-
tion and if disappointed therein, be allowed to 
disavow the result of his own act, by having 
the answer stricken out.”

In the case at bar, on cross examination, counsel
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for the appellant asked the following questions and 
received the following answers (S. C. 74):

“Q. Now, between 1923 and 1926, Mr. Wood 
was able, you say, to draw his own checks? A. 
Yes, sir.

“Q. And attend to his own business? A. 
Yes, sir.

“Q. Well, now, how comes it that you 
worked all that time from 1923 to 1926 without 
receiving any compensation? A. Well, I was 
willing to wait a reasonable time for the com-
pensation.

“ Q. Did you ever mention it to him? A. 
Certainly.

“Q. And he put you off? A. Yes, sir.
“Q. And none the less you continued to work 

there? A. Certainly.
“ Q. For three years or more? A. Cer-

tainly.”
And on page 78, counsel asked the following ques-
tions and received the following answers:

“ Q. Well, did you make any inquiries at all 
to determine whether or not Mr. Wood was 
able to pay you $50.00 a week? A. No, I didn’t. 
He said he would pay me what I asked, and I 
told him what the salary was and that settled 
it.

“Q. Why didn’t you make any inquiry? A. 
Why should I if I trusted the man himself?

“Q. Well, now when he didn’t pay you why 
didn’t you leave? A. I wouldn’t leave a dog if 
he was sick to die without any attention. Why 
should I leave the man?”

It would therefore seem that even if the plain-
tiff was disqualified from testifying in the present 
case, counsel for the defendant on cross examina-
tion of the plaintiff opened the door, thus waiving 
the privilege, if any existed, and made the testi-
mony of the plaintiff competent and binding upon 
defendant.
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II.

The trial court properly denied defendant’s 
motion to nonsuit the plaintiff.

When the motion for the nonsuit was made a 
situation was disclosed by the evidence which 
showed not only by the testimony of the plaintiff, 
but by the testimony of Dr. Ferguson, Dr. Acker-
man and Mr. Ottenberg that the plaintiff had ren-
dered services to the defendant under circum-
stances where the law would imply a promise to 
Pay.

The case of Disbrow v. Durand, 54 N. J. L. 343, 
is clearly distinguishable. In that case the proofs 
disclosed the family relationship of brother and 
sister that had existed for a quarter of a century. 
The Court there recognized the general rule that 
ordinarily where services are rendered and volun-
tarily accepted, the law will imply a promise upon 
the part of the recipient to pay for them, but held 
that the proofs in that case brought it within the 
exception to the general rule.

The proofs in the case at bar clearly show not 
a family relationship, but the relationship of 
patient and nurse. The trial court recognized this 
fact in passing on the motion to nonsuit and said 
at page 103:

“I incline to the view that there is a prima 
facie situation developed here involving the 
alleged services by a trained nurse to a gentle-
man who evidently required such services, and 
also that of a housekeeper. I must accept the 
testimony as I find it, that is to say, so far as 
this motion goes, that there was no relation 
whatever either in the nature of a family—the 
usual family association—or that the relation 
was meretricious. I am not able to go along, 
in the absence of proof of any such relation.
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We simply have the naked statement here of 
this plaintiff that she was a trained nurse, the 
man became ill and she began treating him. 
Of course, her narrative is rather unusual, but 
I need not refer to that now. In any event, I 
incline to the view that there is enough here 
to justify the Court in denying this motion as 
a matter of law. I rather think it is one of 
fact. The motion will be denied. You may 

. have an exception. I may say I am unable to 
find that the Force v. Haines or Disbrow v. 
Durand is controlling here under the state of 
the testimony as it now appears.”

Under the general rule laid down in Disbrow v. 
Durand there was sufficient, had the entire testi-
mony of the plaintiff been disregarded, to show a 
situation in which the plaintiff for several years 
had performed services for the defendant under 
circumstances from which a promise to pay would 
be inferred, and the question was therefore prop-
erly submitted to the jury for determination.

In Anderson v. Searles, 93 N. J. L. 227, 107 Atl. 
429, suit was brought against the estate of grand-
uncle to recover compensation for services ren-
dered for nursing and household work. The trial 
court ordered a nonsuit. On appeal this Court 
reversed the judgment, saying:

“The Court, however, erred in ordering a 
nonsuit in view of the situation, ‘that the cir-
cumstances under which the services were ren-
dered were such as exhibit a reasonable and 
proper expectation that there would be com-
pensation.’ Disbrow v. Durand, 54 N. J. Law 
343.”

In the case of West v. Prest, 98 N. J. L. 209, 119 
Atl. 169, in affirming a judgment for services 
against an estate, after citing Disbrow v. Durand, 
this Court said:

“ Since there was testimony in the present 
case, both oral and written, which tended to
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show that there was a mutual expectation that 
the plaintiff was to be compensated, it became 
a jury question whether or not such mutual 
understanding existed between the parties.”

On a motion for a nonsuit every presumption 
of fact must be resolved in favor of the plaintiff, 
Thornton v. Cater, 94 N. J. L. 435; 111 Atl. 158. In 
the case of Cattania v. Fleckenstein, 143 Atl. 315 
(not officially reported), this Court said:

“ In passing upon a motion to nonsuit or for 
the direction of a verdict for the defendant, 
the plaintiff is entitled to every lawful infer-
ence that can be deduced from the facts 
proven.”

Defendant-appellant argues that plaintiff’s 
proofs disclosed a very unusual situation, and ad-
vances numerous reasons why the jury should 
have disbelieved her. We apprehend, however, 
that these reasons cannot be urged as causes for 
reversal for the refusal of the Court to nonsuit the 
plaintiff, and that if the matter was properly sub-
mitted to the jury, and there was no legal error, 
the jury being the judges of the facts, the judgment 
should be affirmed.

The facts in the case of Force v. Haines, 17 N. J. 
L. 385, cited by the appellant on the 19th page of 
his brief, are not similar to the facts in the case 
at bar. There, there was not only no implied 
promise to pay, or a situation in which the jury 
could have drawn an inference that an implied 
promise existed, but a positive refusal to pay.

The trial judge clearly recognized the distinction 
between the two cases (S. C. 104).

•The general rule stated in that case, and which 
we submit inapplicable to the case at bar, is quoted 
on the /J—  page of appellant’s brief and nicely 
sums up the whole situation for the plaintiff as 
follows:
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“Whether or not the circumstances justify 
the inference that the defendant did, in point 
of fact, intend to pay, is an admitted question 
of fact for the jury, not a legal principle to 
be applied by the Court.”

We therefore submit that there was no error in 
the ruling of the trial court in admitting Miss 
Eckman’s testimony, or in the refusal to nonsuit, 
and that the judgment below should be affirmed.

Respectfully submitted,

Harry  R. Co o per , 
Attorney for Plaintiff-Respondent.
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BRIEF FOR DEFENDANT-APPELLANT.

This is an appeal from a judgment for $12,000 re-
covered by the plaintiff-respondent against the de-
fendant-appellant in the Supreme Court at the Mon-
mouth Circuit before Judge Lawrence on the ver-
dict of a jury, on May 16, 1930.

There are two grounds of appeal:

(1) The plaintiff was permitted to testify on her 
own behalf over the objection of counsel for the 
defendant.
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(2) Defendant’s motion to non-suit the plaintiff 
should have been allowed.

The plaintiff’s claim was divided into two parts 
(S. C. 6), and was for services consisting of taking 
care of defendant’s house and household, cooking 
and preparing meals, sweeping and cleaning house, 
washing and ironing, mending, and nursing defen-
dant, and general housework, marketing and pur-
chasing of household supplies and provisions (a) at 
the rate of $50.00 per week from September 1, 1923, 
to December 9, 1925, and (b) at the rate of $100.00 
per week from February 17, 1926, to December 14, 
1929, which last mentioned date was within three 
days of the time when suit was instituted.

It was established by the stipulation of counsel, 
Exhibit D2 (S. C. 149), “ that since about March 1, 
1926, by reason of disease, defendant’s mind has be-
come so weak that he is at the present time (April 
23, 1930), unable to take care of his own affairs or 
to testify in his own behalf, and is unfit for the gov-
ernment of hiinself, as well as of his property.”  The 
trial Judge clearly recognized, the fact being ad-
mitted and undisputed, that at the time of the trial, 
Bradley Wood was at his place of residence in As- 
bury Park, totally incapacitated both physically and 
mentally, and it is a safe assertion that the defen-
dant has at no time known that this suit was insti-
tuted against him, or that plaintiff was asserting 
any claim against him.

Throughout the proceedings and for a long time 
prior thereto, Wood had resided and still resides at 
No. 207 First Avenue, Asbury Park, New Jersey, in 
a private residence, the only other inmate of which 
has been and still is the plaintiff herself.

Service was obtained on the defendant by the
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Sheriff of Monmouth County, but plaintiff’s attor-
ney, no doubt having regard for the mental and 
physical condition of the defendant, mailed a copy 
of the summons and complaint to the Market Street 
Title and Trust Company of Philadelphia, Pennsyl- ’ 
vania, which had previously been appointed guard-
ian of the estate of Bradley Wbod by the Court of 
Common Pleas of Philadelphia County, in the State 
of Pennsylvania.

The Market Street Title and Trust Company, 
as guai dian of the estate of Bradley M^ood, in order 
to assure the protection of the rights of the defen-
dant, presented a petition to Mr. Justice Bodine, 
and such proceedings were had thereon that an or-
der was made on February 7, 1930, appointing Carr 
& Carroll attorneys for the defendant, on the au-
thority of Van Horn v. Hann, 39 N. J. L. 207 (S. C.

The mental and physical condition of the defen-
dant has been such that his own counsel have been 
deprived of any opportunity to converse with him 
about this litigation, and, as stated above, the de-
fendant is altogether ignorant of the pendency of 
these proceedings.

STATEMENT OF FACTS.

So far as is known, Wood is an unmarried man. 
Be is about sixty-five years of age. He has no ehil- 

ren or near relatives. There are some distant rela-
tives, but none of them have at any time, in any 
way interfered with the relationship and situation 
existing between the plaintiff and defendant. The 
plaintiff herself is unmarried and well advanced in
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years. She is, by profession, a trained nurse. She 
has known Wood since 1899, hut what their rela-
tions were, prior to September, 1923, is not dis-
closed.
‘ Up until December, 1925, Wood, for many years, 
had been an employe of The Prudential Insurance 
Company, connected with one of their offices in West 
Philadelphia, Pennsylvania. He boarded or lodged 
at different addresses in the neighborhood of his 
office, and the plaintiff seems always to have lived 
somewhere in the same neighborhood. In December 
1925, Wood was placed on the permanent disability 
list of The Prudential Insurance Company, and 
thereafter became entitled to retirement allowances 
aggregating about $211.00' per month. He also had 
substantial sums of money on deposit with the Mar-
ket Street Title and Trust Company.

It will be recalled that the first part of plaintiff’s 
claim covers the period from September 1, 1923, to 
December 9, 1925, During this period Wood, save 
for occasional casual illnesses, was constantly dis-
charging the duties of his employment, although his 
health during this period was progressively in a 
failing state. Between December, 1925, when Wood 
was retired from active duties, on account of ill 
health, until February, 1926, he appears to have 
been in a nursing home, known as the Dunwoodie 
Home, in Philadelphia, Pennsylvania.

During the period between September 1,1923, and 
December 9, 1925, for which the plaintiff claims 
$50.00 per week, her testimony is that they occupied 
separate apartments in different houses; but she 
would go to the defendant’s apartment about 7:30 
A M. every day and remain there until 10:30 P. M. 
each evening (S. C., p. 53, et seq.). During this pe-
riod she gave him enemas and massages. Wood
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frequently came home for lunch. She ate all her 
meals at his apartment under this arrangement, and, 
in fact, discharged all household duties, cooking the 
meals, keeping the apartment clean, mending and 
darning W ood’s clothes, etc. All of the expenses of 
this establishment were defrayed by Wood.

»Vhile Wood was in the Dunwoodie Home, between 
December, 1925, and February, 1926, the plaintiff 
frequently visited him there. When Wood came out 
of the Dunwoodie Home, the plaintiff and he appear 
to have established themselves in the same apart-
ment ; they had an apartment at two or three differ-
ent addresses in Philadelphia. There were two or 
three temporary sojourns at Asbury Park, New Jer-
sey, where they stayed together at the Kentucky 
Hotel. Sometime in the late summer or early fall 
of 1928, the plaintiff took the defendant to the cot-
tage at No. 207 First Avenue, Asbury Park, New 
Jersey, where they have ever since resided together.

During this entire period W ood’s condition, both 
mentally and physically, has been growing gradu-
ally worse.

After the permanent removal to Asbury Park 
the monies received monthly from The Prudential 
Insurance Company were deposited in various banks 
m Asbury Park by the plaintiff to the joint account 
°t Wood and herself, and there is no doubt that the 
plaintiff had absolute control of the disposition of 
these monies. In the meantime, Wood continued to 
i a7oi.a Ver^ substantial sum on deposit in the Mar-
ket Street Title and Trust Company in Philadelphia, 
r rom time to time checks were drawn on this ac- 
count and in the early part of 1929 the Market 
street Title and Trust Company became suspicious 
°i m a tu res  upon these checks and sent one 
ol their officials to Asbury Park to investigate. It
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was then ascertained that Wood was entirely in-
competent mentally, and thereupon, on due notice 
to Wood, the Market Street Title and Trust Com-
pany was appointed guardian of the estate of Brad-
ley Wood by order of the Court of Common Pleas 
of Philadelphia County, dated May 23, 1929. At 
this time, the estate of Bradley Wood, in the hands 
of the Market Street Title and Trust Company, con-
sisted of about $12,000.00' in cash, and $5,000 of 
bonds in the Keystone Mortgage Company, a Phila-
delphia concern, which were unproductive of in-
come and extremely doubtful in value. Notice of 
the appointment of the guardian was served upon 
The Prudential Insurance Company and thereafter 
that company remitted the monthly payments due 
Wood to the guardian in Philadelphia. The plain-
tiff was then requested, through her attorney, to ap-
pear before the Court of Common Pleas of Phila-
delphia County in order that it might be determined 
what sum of money should be paid monthly for the 
support of Bradley Wood. The plaintiff refused 
all co-operation with the guardian in this respect. 
She apparently did this on the advice of her attor-
ney. The income of the establishment in Asbury 
Park having thus been cut off, plaintiff instituted 
her present suit.

For the information of the Court it may be stated 
that since the plaintiff has recovered her judgment 
she has, through her attorney, appeared before the 
Court of Common Pleas of Philadelphia County in 
co-operation with the guardian and is now receiv-
ing the income of W ood’s estate and The Pruden-
tial Insurance Company monies, under order of 
that Court, for and toward the support of Wood.

An analysis of the testimony of the defendant’s 
witnesses, George W. Weldy, Franklin Pyfer, H.
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Earle Farry and D. Leroy Shutts, employes of the 
Market Street Title and Trust Company and of 
various banks in Asbury Park, will show that dur-
ing the entire period covered by the plaintiff’s claim 
Wood had available for the support of the estab-
lishment something in the neighborhood of $2500.00 
a year. The disposition of these monies was di-
rected and collected by the plaintiff herself upon 
checks which she made out and which Wood signed, 
although toward the last some of the monies were 
in a joint account in banks in Asbury Park. The 
plaintiff herself testified (S. C. 77) that the pay-
ment of $50.00 a week for her services would have 
come pretty close to exhausting W ood’s income.

The curious feature of the situation is that the 
plaintiff has never at any time received a single 
penny of compensation for her services; she ren-
dered no bill or bills either to Wood or to the Mar-
ket Street Title and Trust Company after its ap-
pointment as guardian of his estate; and she seemed 
entirely satisfied with the existing arrangement un-
til the appointment of the Market Street Title and 
Trust Company as guardian of W ood’s estate re-
sulted in W ood’s monies no longer being available 
for disposition by her. Then she instituted her suit. 
To all practical intents and purposes the relation 
between plaintiff and defendant was at all times 
that of an elderly married couple where illness had 
overtaken the husband, but there was sufficient 
money to maintain the home. No other person was, 
at any time, an inmate of the joint establishment.
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ARGUMENT UPON FIRST GROUND OF 
APPEAL.

When the plaintiff was called on her own behalf 
(S. C. 49) counsel for the defendant objected to the 
plaintiff being sworn, on the ground that the de-
fendant was legally disqualified because of his 
mental condition from being sworn on his own be-
half, and that accordingly the plaintiff could not, 
herself, be sworn on her behalf. This objection was 
overruled and an exception allowed, although the 
trial Judge gave some recognition to the situation by 
ruling that he would not permit the plaintiff to tes-
tify to any conversation between her and Wood, 
and would confine her testimony to what she had 
done, thus requiring the plaintiff to recover upon 
an implied promise (S. C* 51).

The defendant now urges that this was error and 
that the plaintiff should not have been permitted 
to be sworn or to testify at all. As heretofore 
stated, the mental incompetency of the defendant 
and his physical inability to attend the trial were 
admitted and undisputed facts.

It may be further observed that the defendant 
has never, at any time, been formally adjudged a 
lunatic or of unsound mind.

In Webb v. Webb, 96 N. J. E. 1, Chancellor Walker 
said:

“ In this State there are no degrees of in-
sanity ; a man is either sane or insane and there 
is no borderland or twilight zone between these 
two extremes * * * . The test of mental inca-
pacitation is whether the party is mentally so 
unsound as to be unfit for the government of 
himself and his estate.”
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Section 3 of the Evidence Act, 2 C. S. N., *J., p. 
2218, provides as follows:

“ 3. Interest in event; disqualification of ad-
verse party.—No person shall be disqualified as 
a witness in any suit or proceedings at law or 
in equity by reason of his interest in the event 
of the same as a party or otherwise, but such 
interest may be shoAvn for the purpose of affect-
ing his credit; provided, no party shall be sworn 
in any case when the opposite party is pro-
hibited by any legal disability from being sworn 
as a witness.”

It is not necessary that th  ̂ person whose mental 
unsoundness is in question should have been ad-
judged a lunatic. The protection of the statute is 
extended because of the party’s mental condition, 
and the fact that he has not been formally adjudged 
of unsound mind does not disentitle him to the pro-
tection of the statute. Such an adjudication serves 
only to shift the burden of proof. If there has been 
an adjudication in lunacy the mental unsoundness 
of the party is prime facie established, but if there 
be no such adjudication the burden of showing 
mental unsoundness is on the party asserting it. 
The stipulation of counsel in this case, however, Ex-
hibit D2 (C. S. 149), as well as the testimony of the 
medical witnesses called on behalf of the plaintiff, 
clearly establish the mental incapacity of the defen-
dant.

In Van Horn v. Hann, supra, it was held that 
where a cause of action exists against a lunatic or 
person of unsound mind, the suit must be brought 
against the lunatic himself and not against his 
guardian o¥ committee in cases where there has 
been a guardian or committee appointed.
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In Collings v. Toppin, 63 N. J. E. 381, it was held 
that a suit in Chancery might, by special order of 
the Court, under circumstances properly brought to 
its attention, be maintained in favor of a lunatic by 
his or her next friend, where the lunacy has not been 
so found upon inquisition and a guardian been ap-
pointed.

In Kroehl v. Taylor, 69 N. J. E. 525, it was held 
as follows:

“ A suit in Chancery may be maintained by a 
next friend in behalf of a lunatic who has not 
been so found on inquisition, under an order of 
the Court supported by affidavits showing the 
lunatic’s incompetency.} ■

It follows from these cases, therefore, that if a 
lunatic who has not been so found upon inquisition 
and for whom no guardian has been appointed, may 
sue or be sued at law or in equity, he is entitled to 
all the protection that the law extends to him, in-
cluding the disqualification of the adverse party 
from testifying in his or her own behalf.

This precise question was before the Court in De- 
marest v. Vandenberg, 39 N. J. E. 130, affirmed by 
the Court of Errors and Appeals, 40 N. J. E. 341. 
The syllabus is as follows:

‘ f The complainant was, by a decree of this 
Court, declared to be of unsound mind, and he 
appears in this suit (to foreclose a mortgage 
held by him) by guardians of his person and 
estate duly appointed. The defendant set up 
usury as a defense, and at the examination of-
fered himself as a witness to prove it. HELD, 
that complainant (and not his guardians, ‘ suing 
in a representative capacity’ ) was the real
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party to the suit, and being under a ‘ legal dis-
ability, ’ within the meaning of the statute, the 
defendant was incompetent as a witness, and 
that the examiner should, under the two hun-
dred and eighteenth rule, have rejected him.’ ’

It was further said:
“ The Statute of 1859 (Rev. p. 378, §3) did 

not wholly remove the disqualification of per-
sons to be witnesses in their own behalf in suits 
or proceedings, by reason of interest in the 
event as parties. It excepted two classes of 
cases: one, where the opposite party was ‘ pro-
hibited by any legal disability from being sworn 
as a witness,’ and the other, ‘ where either of 
the parties in the cause was sued in a repre-
sentative capacity.’ The Act of 1866 (Rev. p. ■ 
378, §4) provided that a party to a suit in a 
representative capacity might be admitted as a 
witness therein, and if called and admitted as 
a witness in his own behalf, the opposite party 
might, in like manner, be admitted as a wit-
ness. The Act of 1880 (P. L. of 1880, p. 52), 
removed the restriction from the opposite party 
in cases where one of the parties to the suit 
sues, or is sued, in a representative capacity, so 
far as to render such opposite party competent 
to testify in his own behalf, except as to trans-
actions with, or statements by, the testator or 
intestate represented in the suit. In cases 
where one of the parties is under legal disabil-
ity, which prevents him from testifying, the 
other party is still incompetent as a witness in 
his own behalf. Insanity is a legal disability. 
In some of the States a party is excluded from 
testifying in his own behalf, where his adver-
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Sary in the suit is insane, by statute particu-
larly designating that disability by name. Our 
statute employs a general term embracing it.”

In Jones on Evidence (Civil Cases—Third Edi-
tion), p. 1104, Sec. 723, it is laid down as follows:

“ Ordinarily, persons tendered as witnesses 
are presumed to be sane and competent to tes-
tify until the contrary is shown; and the bur-
den rests on the person asserting the contrary 
to show not only mental weakness, but that it 
is of such a nature and extent as to render the 
witness mentally incompetent in respect to re-
lating the facts of the case, or to comprehend 
the nature and obligations of an oath. Of course, 
the fact that a person has been recently found 
of unsound mind by a court of competent juris-
diction and that he is an inmate of an asylum 
for the insane is prima facie evidence that he 
is of unsound mind, and imposes the burden on 
the party offering him to show his competency. 
But if the finding of incompetency is not of re-
cent date, it does not render the person prima 
facie incompetent, nor does it throw on the 
party offering him the burden of establishing 
his competency.

“ At common law, lunatics were formerly 
classed with idiots, and excluded from the wit-
ness box entirely. But this sweeping rule has 
been greatly modified, and now the general rule 
is that those who are of unsound mind at the 
time of their production for examination are not 
competent witnesses, and this has been incor-
porated into the statutes of many of the States. 
Mental defectives are allowed to testify, if they 
appear to the Court to have sufficient under-
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standing to apprehend the nature and obliga-
tion of an oath, and to observe and to remember 
correctly, and to be capable of giving a correct 
account of the matter that they have seen or 
heard, and in reference to which they have been 
called to testify. The Judge is to determine the 
competency by examining the witness himself, 
or upon the testimony of third persons. But 
those who, by reason of permanent insanity 
are unable to comprehend the obligation of an 
oath, are incompetent to testify. One who has 
been insane is not, however, excluded on this 
ground, if his testimony is offered during a 
lucid interval. But the party seeking to intro-
duce such testimony mtist show that the wit-
ness is competent at that ime, as insanity is pre-
sumed to continue as a mental state, when it has 
once existed, until the contrary is shown.”

And on page 1097, Sec. 719, the same author says:
“ It is too clear a proposition to call for any 

discussion that the liberty or property of the 
citizen should not depend upon the testimony of 
those who are so wanting in understanding that 
they cannot remember or cannot form any con-
ception of right and wrong. Obviously, it would 
be an idle ceremony to administer an oath to 
an idiot or to one hopelessly insane. ‘ It makes 
no difference from what cause this defect of 
understanding may have arisen; or whether it 
be temporary and curable or permanent; 
whether the party be hopelessly an idiot or 
maniac, or only occasionally insane as a luna-
tic, or be intoxicated, or whether the defect 
arises from mere immaturity of intellect, as in 
the case of children. While the deficiency of
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understanding exists, be the cause of what na-
ture soever, the person is not admissible to be 
sworn as a witness. But, if the cause be tem-
porary, and a lucid interval should occur, or a 
cure be effected, the competency also is re-
stored. f

Regardless of the kind of mental disability 
a person labors under, then, the test of his com-
petency to testify is whether he has sufficient 
understanding to appreciate the nature and ob-
ligation of an oath and sufficient capacity to 
observe and describe correctly the facts in re-
gard to which he is called to testify.”

This point is well discussed and well considered 
in the case of State of Nebraska v. William Meyers, 
46 Neb. 152, 37 L. R. A. 429, and notes. Under the 
notes it is stated as follows:

“ The statutes of many of the States prohibit 
either party to an action from testifying there-
in where the adverse party is an insane person.

Under such statutes where a plaintiff in an 
action is incompetent to testify by reason of 
insanity, a decree upon an inquisition estab-
lishing the fact of his insanity is not necessary 
to the exclusion of the defendant’s testimony 
as to transactions concerning which the plain-
tiff if sane could have contradicted him.”  Bailey 
v. Harvey, 60 N. H. i52.

“ And error in the admission of testimony 
which is not competent because offered by the 
plaintiff against an insane defendant is not con-
troverted or corrected by permitting the insane 
defendant to testify, though apparently with-
out objection.”  Huling v. Huling, 32 111. App. 
519.
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In 40 Cyc., page 2201, the following appears: 
“ An insane person may be a competent wit-

ness where, notwithstanding his affliction, he is 
capable of observing accurately and stating cor-
rectly what he observed and of understanding 
the nature and obligation of an oath; but if he 
has not such capacity, he is incompetent. * ’

And on page 2309, the following appears:
“ Many of the statutes extend protection to 

a party who is insane and under such a statute 
a guardianship decree establishing the insanity 
of a party is not necessary in order to exclude 
the adverse as a witness.”

Demurest v. Vandenberg, supra, is cited in sup-
port of the text.

In Handlong v. Barnes, 30 N. J. L. 69, it was held 
by the Supreme Court that “ neither party can be 
sworn when the other party is prohibited by any 
legal disability.”

In Foley v. Loughran, 60' N. J. L. 464, Justice Lip- 
pincott, speaking for the Court of Errors and Ap-
peals, said, at page 474:

“ * * * an(j the parties were also excluded 
when the opposite parties were prohibited by 
any legal disability from being sworn as wit-

_  #  #  J Jnesses .

ARGUMENT UPON SECOND GROUND OF 
APPEAL.

The defendant also urges that it was error to re-
fuse his motion to non-suit the plaintiff, made upon
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the conclusion of her case. When the plaintiff 
rested, all that she had proved was the rendering of 
the services. What the. exact relation was between 
the parties, whether that of debtor and creditor, or 
some other one of several possible relations did not 
appear. The origin of the relationship and the exact 
circumstances under which it was continued like-
wise remain undisclosed.

The burden of proof was on the plaintiff; and un-
der the rule laid down in Disbrow v. Durand, 54 N. 
J. L. 343, it was incumbent on the plaintiff, in order 
to recover, affirmatively to show that the circum-
stances under which the services were rendered were 
such as exhibited a reasonable and proper expecta-
tion mutually indulged in by both parties that there 
would be compensation.

In the cited case it was also held:
“ Ordinarily, where services are rendered and 

voluntarily accepted, the law will imply a prom-
ise upon the part of the recipient to pay for 
them; but where the services are rendered by 
members of a family, living as one household, 
to each other, there will be no such implication 
from the mere rendition and acceptance of the 
services. In order to recover for the services, 
the plaintiff must affirmatively show, either that 
an express contract for the remuneration 
existed, or that the circumstances under which 
the services were rendered were such as ex-
hibit a reasonable and proper expectation that 
there would be compensation.

The family relation contemplated in this ex-
ception to the ordinary rule is not limited 
merely by propinquity of kindred. Where there 
is a household relation, it will embrace not only 
remote kindred, but also those who stand in the 
place of kindred.”
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The relation between the plaintiff and defendant 
in the instant case was sufficiently “ a household re-
lation”  to bring it within the rule of Disbrow v. 
Durand.

The plaintiff’s proofs showed a very unusual sit-
uation, the most significant circumstances of which 
may be enumerated as follows:

There can be no doubt that Wood-*s income 
was adequate for the maintenance of the joint 
establishment. Although the plaintiff received 
no compensation, by way of fixed sums at pe-
riodic intervals or otherwise, she derived her 
board, lodging and general maintenance through 
a period of many years from her relation with 
Wood.

Although “ uncompensated”  in the ordinary 
business meaning of that term, she continued 
the relation for years, satisfied with the exist-
ing arrangement and asserting no claim until 
the receipt of W ood’s income was interrupted 
by the appointment of a guardian for his es-
tate.

She controlled the disbursing of W ood’s 
monies and for several months prior to the in-
stitution of suit had them in joint accounts in 
various Asbury Park banks.

She rendered no bills to Wood or to the 
guardian and made no demands on the latter.

She knew that W ood’s income was insufficient 
to admit of paying her what she is now demand-
ing and yet provide for the maintenance of the 
household of which she was a member.

She and Wood were the only members of 
the household and she discharged all of the 
household duties, precisely as a wife would have 
done under the circumstances of the case.
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It is clear that this peculiar and unique re-
lationship may have had its origin and devel-
opment under any one of several different sets 
of circumstances.

It may have been meretricious in its origin.
The plaintiff may have perceived in the situa-

tion an opportunity to establish a home for her-
self under an arrangement involving service on 
her side and support on W ood’s side.

The situation may have developed without 
any understanding, mutually indulged in be-
tween the parties, as to compensation to the 
plaintiff, and it may have been on her part a 
mere voluntary service.

We submit, therefore, that the plaintiff cannot 
show a situation which admittedly might have arisen 
and been continued under any one of several sets 
of circumstances, all equally possible and all equally 
probable, but only one of which would have imposed 
a liability on the defendant, and then ask that the 
jury be permitted to speculate as to which of the 
several possible relationships the real one was. On 
the contrary, we submit that the plaintiff should 
have shown affirmatively a set of facts and circum-
stances from which a promise to pay on the part of 
the defendant could be implied, and should have ex-
cluded every other hypothesis, except the one con-
sistent with defendant’s liability.

The question in this case on the motion to non-
suit was not and could not have been whether the 
plaintiff, under the circumstances disclosed by her 
proofs, was entitled to be paid; but whether there 
was sufficient in the case to warrant the finding of 
an implied promise to pay.

It was apparently the theory of the trial Judge 
that the defendant had voluntarily accepted plain-
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tiff’s services. Upon this point, it seems pertinent 
to inquire how a man of unsound mind could be 
deemed voluntarily to have accepted these services. 
This is not the case of an isolated service rendered 
in a moment of emergency, but a relation persisted 
in by the plaintiff through a long period of years, 
and she was at liberty at any time to withdraw from 
the service.

In Force v. Haines, 17 N. J. L. 385, at page 397, 
a case involving an exhaustive review of the cir-
cumstances under which a promise to pay will be 
implied, it was held as follows:

“ Whether or not the circumstances will jus-
tify the inference that the defendant did, in 
point of fact, intend to pay is an admitted ques-
tion of fact for the jury, not a legal principle 
to be applied by the Court.”

It is clear, however, that in order to support the 
inference of the defendant’s intention to pay, some-
thing more was required than mere proof of the 
rendering of the services because those services may 
well have been rendered under circumstances not 
legally effective to impose liability on the defendant; 
and the rendering of the service was no more indic-
ative, under the circumstances of the case, of an 
intention to pay than it was of an intention not to 
pay.

We therefore submit that upon both grounds of 
appeal the judgment below should be reversed.

Respectfully submitted,
CARR & CARROLL,

Attorneys for Defendant- 
Appellant.

WALTER R. CARROLL,
Of Counsel.
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