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HOUSING AND MORTGAGE FINANCE AGENCY 

CHAPTER 80 

NEW JERSEY HOUSING AND MORTGAGE 
FINANCE AGENCY 

Authority 

N.J.S.A. 55:14K-5g. 

Source and Effective Date 

R.2000 d.l32, effective February 28, 2000. 
See: 32 N.J.R. 191(a), 32 N.J.R. 1065(a). 

Executive Order No. 66(1978) Expiration Date 

Chapter 80, New Jersey Housing and Mortgage Finance Agency, 
expires on February 28, 2005. 

Chapter Historical Note 

Chapter 80, Housing Finance Agency, was adopted as R.1977 d.71, 
effective march 4, 1977. See: 9 N.J.R. 62(c), 9 N.J.R. 164(c). 

Chapter 80, New Jersey Housing and Mortgage Finance Agency, was 
adopted as R.1985 d.241, effective May 20, 1985. See: 17 N.J.R. 
505(a), 17 N.J.R. 1258(b). 

Pursuant to Executive Order No. 66(1978), Chapter 80, New Jersey 
Housing and Mortgage Finance Agency, was readopted as R.1990 
d.248, effective April 20, 1990. See: 22 N.J.R. 277(b), 22 N.J.R. 
1556(a). 

Pursuant to Executive Order No. 66(1978), Chapter 80, New Jersey 
Housing and Mortgage Finance Agency, was readopted as R.1995 
d.247, effective April 17, 1995. See: 27 N.J.R. 265(a), 27 N.J.R. 
1977(a). 

Subchapter 33, Low Income Housing Tax Credit Qualified Allocation 
Plan, was adopted as R.1995 d.281, effective June 5, 1995. See: 27 
N.J.R. 986(a), 27 N.J.R. 2190(a). 

Subchapter 33, Low Income Housing Tax Credit Qualified Allocation 
Plan, was repealed and Subchapter 33, Low Income Housing Tax 
Credit Qualified Allocation Plan, was adopted as new rules by R.1996 
d.255, effective June 3, 1996. See: 28 N.J.R. 1443(b), 28 N.J.R. 
2843(a). 

Pursuant to Executive Order No. 66(1978), Chapter 80, New Jersey 
Housing and Mortgage Finance Agency, was readopted as R.2000 
d.132, effecting February 28, 2000. See: Source and Effective Date. 
See, also, section annotations. 
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SUBCHAPTER 1. GENERAL PROVISIONS 

5:80-1.1 Authority 

These regulations are issued under and pursuant to the 
authority of the New Jersey Housing and Mortgage Finance 
Agency Law of 1983 constituting Chapter 530 of the Laws of 
1983, N.J.S.A. 55:14K-1 et seq.; specifically N.J.S.A. 
55:14K-5(g). 

80-3 Supp. 5-21-01 



5:80-1.2 

5:80-1.2 Purpose and objective 

(a) These regulations are established to effectuate and 
shall be applied to accomplish the general purposes of the 
New Jersey Housing and Mortgage Finance Agency includ
ing: 

1. Assuring the availability of rental and owner occu
pied housing; 

2. Stimulating the construction, rehabilitation and im
provement of adequate and affordable housing in the 
State so as to increase the number of housing opportuni
ties for New Jersey residents particularly those of low and 
moderate income; 

3. Enhancing the production capacity of the private 
sector in meeting the housing needs of residents of New 
Jersey; 

4. Assisting in the revitalization of the State's urban 
areas; and 

5. Responding to changing housing demographic and 
economic circumstances for the development of innova
tive and flexible financing vehicles. 

5:80-1.3 General definitions 

The following words and terms, when used in this sub
chapter, shall have the following meanings, unless the con
text clearly indicates otherwise. 

"Act" shall mean the New Jersey Housing and Mortgage 
Finance Agency Law, N.J.S.A. 55:14K-1 et seq. 

"Assisted living" means a coordinated array of supportive 
personal and health services, available 24 hours per day, to 
residents who have been assessed to need these services, 
including residents who require formal long-term care. As
sisted living promotes resident self direction and partic
ipation in decisions that emphasize independence, individu
ality, privacy, dignity, and homelike surroundings. 

"Assisted living residence" (ALR) means a housing pro
ject which is a facility licensed by the Department of Health 
and Senior Services to provide apartment-style housing and 
congregate dining and to assure that assisted living services 
are available when needed, for four or more adult persons 
unrelated to the proprietor. Apartment units offer, at a 
minimum, one unfurnished room, a private bathroom, a 
kitchenette and a lockable door on the unit entrance. 

"Collateral" shall mean with respect to any loan those 
securities, mortgages or other instruments defined as eligible 
pursuant to the terms of the Assignment of Collateral and 
Trust Agreement relating to such loan. 

Supp. 5-21-01 

COMMUNITY AFFAIRS 

"Collateral requirement" shall mean, as of any date of 
calculation and with respect to any loan the amount at 
which collateral securing such loan is required to be main
tained pursuant to the terms of the Assignment of Collateral 
and Trust Agreement relating to such loan. 

"Home Improvement Loan Program Commitment" shall 
mean the aggregate unpaid principal amount of home im
provement loans which a mortgage seller offers to deliver 
and sell to the Agency and the Agency agrees to purchase, 
such sale and purchase to be made under a Note Purchase 
Agreement. 

"Housing project" or "project" shall mean any work or 
undertaking other than a continuing care retirement com
munity, whether new construction, improvement, rehabilita
tion or acquisition of existing buildings or units, which is 
designed for the primary purpose of providing multi-family 
rental housing or acquisition of sites for future multi-family 
rental housing, including an assisted living residence. 

"Housing sponsor" shall mean any person, partnership, 
corporation or association to which the Agency has made or 
proposes to make a loan, either directly or indirectly 
through an institutional lender, for a housing project. 

"Mortgage Purchase Agreement" shall mean an agree
ment, entered into between a mortgage seller and the 
Agency, under which the mortgage seller agrees to deliver 
and sell to the Agency and the Agency agrees to purchase 
mortgage loans. ~I 

"Mortgage Servicing Agreement" shall mean an agree
ment entered into between a mortgage seller or other 
person acceptable to the Agency, under which the mortgage 
seller or other person agrees to service the mortgage loans 
purchased by the Agency from such mortgage seller under a 
Mortgage Purchase Agreement. 

"Note Purchase Agreement" shall mean an agreement, 
entered into between a mortgage seller and the Agency, 
under which the mortgage seller agrees to deliver and sell to 
the Agency and the Agency agrees to purchase single family 
home improvement loans. 

"Notice of Acceptance" shall mean the Notice of Accep
tance by the Agency to the mortgage seller of an applica
tion. 

80-4 

"Primarily residential in character" as set forth in N.J.S.A. 
55:14K-3(e) shall mean: 

1. With regard to an individual unit, structure, or 
property, that at least 60 percent of the net sheltered 
area, not including areas for circulation, utilities and 
common space, is or will be upon completion of sched
uled improvements used exclusively as a residence for one 
or more persons; or 

'"'--) 
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(b) Each lease-purchase agreement with an eligible buyer 
shall contain the following terms and conditions, in addition 
to such other terms and conditions that the Agency may 
from time to time deem appropriate for a particular agree
ment: 

1. The eligible buyer shall agree to rent at a fair 
market rental a housing unit in an eligible development 
for a fixed period as determined by the Agency, not to 
exceed 36 calendar months, and to pay the monthly rental 
promptly and fully. Failure to make such rental pay
ments promptly and fully, or physical abuse of the unit, 
shall result in prompt eviction and the termination of the 
option described in (b )3 below; 

2. The eligible buyer shall agree that such housing 
unit be used solely as a principal residence, and shall 
further agree that the unit shall not be used for seasonal 
use, as an investment property, or for business purposes; 

3. The eligible buyer shall pay upon the execution of 
the lease-purchase agreement, a nonrefundable option fee 
of $1,000 for an option to purchase for cash the housing 
unit which is the subject of the lease-purchase agreement, 
on the expiration date of the lease period set forth 
therein. If the eligible buyer does not exercise the op
tion, the lease will terminate at the expiration of the lease 
period, the eligible buyer will immediately vacate the unit, 
and the Agency will retain the option fee; 

4. In return for the option fee, the Agency shall grant 
the eligible buyer an option to purchase the subject 
housing unit at a fixed price; each price being the unit's 
estimated fair market value at the end of the lease period, 
such estimate being set pursuant to an appraisal prior to 
the execution of the lease-purchase agreement; 

5. The Agency shall accumulate in a segregated fund 
a percentage (calculated at the time of execution of the 
lease-purchase agreement) of the fair market monthly 
rent it will receive during the lease period set forth in the 
lease-purchase agreement at a rate calculated by the 
Agency to be sufficient, together with the option fee, and 
its projected profit on the sale of the unit, if the option is 
exercised, to enable it to make the grant. The grant will 
be applied towards closing costs and the downpayment on 
the sales price for such housing unit for which the eligible 
buyer has otherwise obtained or is expected to obtain his· 
or her own financing. The amount of the grant to be 
made will be calculated by the Agency (at the time the 
lease-purchase agreement is executed) as the amount, 
given anticipated market conditions, to be necessary, tak
ing into account the assets of the eligible buyer, to induce 
a mortgage lender to finance the balance of the sales 
price for the housing unit. Such calculation by the Agen
cy shall not constitute a representation or warranty to the 
eligible buyer of the availability of mortgage financing and 
the eligible buyer shall have no recourse against the 
Agency in the event such eligible buyer fails to obtain 
mortgage financing or is otherwise unable to exercise the 
option to purchase the housing unit which is subject to 

5:80-26.2 

the lease-purchase agreement. If, for any reason, the 
eligible buyer is unable to or chooses not to exercise the 
option to purchase, all monies so set aside shall be 
retained by the Agency. 

i. Notwithstanding anything to the contrary con
tained in these rules, the percentage rent to be set aside 
by the Agency to fund a portion of the grant shall not 
reduce the unrestricted portion of the rent to an 
amount less than the amount sufficient to maintain and 
operate the rental housing and to meet debt service on 
the portion of the securities issued by the Agency to 
finance the purchase of such housing, and all monies 
set aside with respect to such downpayment and/or 
closing costs shall be subject to application to pay 
required debt service on such securities; and 

6. The eligible buyer shall acknowledge that the Agen
cy may give a mortgage and/or other security interests in 
the housing unit to secure repayment of the financing 
undertaken by the Agency to finance the purchase price 
for the eligible development. 

SUBCHAPTER 25. (RESERVED) 

SUBCHAPTER 26. HOUSING AFFORDABILITY 
CONTROLS 

5:80-26.1 Purpose and applicability 

(a) The rules within this subchapter are promulgated to 
establish requirements and controls to ensure that housing 
assisted under the Fair Housing Act (N.J.S.A. 52:27D-301 
et seq.) remains affordable to low and moderate income 
households for time periods established herein by the Agen
cy, in consultation with the Council on Affordable Housing. 
The rules also establish procedures for the administration of 
affordability controls by the Agency for housing which has 
not been assisted under the Act. 

(b) The rules in this subchapter shall not apply to housing 
which is located in urban target areas. 

Amended by R.1988 d.331, effective July 18, 1988. 
See: 20 N.J.R. 862(a), 20 N.J.R. 1688(b). 

(b) added. 

5:80-26.2 Definitions 

The following words and terms when used in this sub
chapter shall have the following meanings unless the context 
clearly indicates otherwise. 

"Act" shall mean the Fair Housing Act, P.L. 1985, c.222 
(N.J.S.A. 52:27D-301 et seq.). 

80-53 Supp. 9-18-95 
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"Adjusted rent" shall mean the base rent for a rental unit 
adjusted by the index. 

"Agency" shall mean the New Jersey Housing and Mort" 
gage Finance Agency (NJHMFA) or its designee. 

"Applicant household" shall mean a household whose 
preliminary application has been reviewed, whose unverified 
estimated total gross annual income is judged to be low or 
moderate pursuant to applicable guidelines and whose name 
has been placed on a waiting list for affordable housing. 

"Base price" shall mean the initial sales price of a unit 
designated as owner-occupied affordable housing and re
stricted by affordability controls. 

"Base rent" shall mean the charge for a rental unit at the 
time the unit is first restricted by affordability controls. 

"Department" shall mean the Department of Community 
Affairs. 

"Eligible household" shall mean any household that has 
submitted a preliminary application for an affordable hous
ing unit, whose total gross annual income has been verified, 
whose financial references have been approved and which 
has received a determination by the Agency as a low or 
moderate income eligible household. 

"First purchase money mortgagee" shall mean the holder 
and/or assigns of the first purchase money mortgage, which 
holder must be an institutional lender or investor, licensed 
or regulated by the State or the Federal government or an 
agency of the State or Federal government. 

"Foreclosuni" shall mean the termination through legal 
process of all rights of the mortgagor or the mortgagor's 
heirs, successors, assigns or grantees in a unit covered by a 
recorded mortgage. 

"Gross annual income" shall mean the total amount of all 
sources of a household's income including but not limited to 
salary, wages, interest, dividends, alimony, pensions, social 
security, business and capital gains, tips and welfare benefits. 
Generally, gross annual income will be ·based on income 
reported to the Internal Revenue Service (IRS). 

"Household" shall mean the person or persons occupying 
a housing unit. 

"Low income housing" shall mean housing which is af
fordable to, according to U.S. Department of Housing and 
Urban Development or other standards recognized by the 
Agency for home ownership and rental costs, and occupied 
or reserved for occupancy by, households with a gross 
household income equal to 50 percent or less of the median 
gross household income for households of the same size 
within the housing region in which the housing is located. 

COMMUNITY AFFAIRS 

"Median income index" or "index" shall mean the per
centage by which the median income figures, established by 
the U.S. Department of Housing and Urban Development, '\ 
changes each year for every area in the State. ~ 

"Moderate income housing" shall mean housing which is 
affordable to, according to U.S. Department of Housing and 
Urban Development or other standards recognized by the 
Agency for home ownership and rental costs, and occupied 
or reserved for occupancy by, households with a gross 
household income equal to more than 50 percent, but less 
than 80 percent of the median gross household income for 
households of the same size within the housing region in 
which the housing is located. 

"Owner" shall mean the title holder of record as same is 
reflected in the most recently dated and recorded deed for 
the particular affordable housing unit. 

"Owner-Occupied Unit" means a building containing 
one, two, three or four family housing units in which one of 
the units is occupied by the owner of the building. 

"Program" shall mean any of the Affordable Housing 
Programs as permitted under the Act which may include but 
not be limited to programs which receive assistance as a 
result of an Agency sale of bonds ("bond financed rental 
housing"). 

"Resale price" shall mean the base price of a unit desig
nated as owner-occupied affordable housing as adjusted by 
the median income index. The resale price may also be 
adjusted to accommodate an approved home improvement. 

"State" shall mean the State of New Jersey. 

"Urban target area" means those geographical areas of 
the State which are designated by the Agency as an area of 
chronic economic distress in accordance with Section 1430) 
of the Internal Revenue Code of 1986, as amended, and any 
regulations adopted thereunder. 

Amended by R.1988 d.331, effective July 18, 1988. 
See: 20 N.J.R. 862(a), 20 N.J.R. 1688(b). 

"Owner-Occupied Unit" and "Urban target area" defined. 

5:80-26.3 Length of controls on affordability 

(a) All housing to be assisted financially, administratively 
or otherwise, under the Act by the Agency will be required 
to remain affordable to, and occupied by, low and moderate 
income households for the following minimum periods: 

1. Rehabilitated owner-occupied single family housing 
units that are improved to code standard shall be subject 
to affordability controls for six years. 

2. Rehabilitated renter occupied housing units that 
are improved to code standard shall be subject to afforda
bility controls for 10 years. 
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3. Housing units created through conversion of a non-
~----,. residential structure, or through new construction in mu-
1 nicipalities receiving State aid pursuant to N.J.S.A 
"~-..v 52:27-178 et seq. which exhibit one of the characteristics 

delineated in N.J.A.C. 5:92-5.3(b) at the time of substan
tive certification, shall be subject to affordability controls 
for 10 years. 

//' 

4. All other housing units shall be subject to afforda
bility controls for 20 years. 

(b) The Agency may adjust the affordability control peri
ods established in (a) above in particular instances, upon a 
determination that the economic feasibility of the Program, 
is jeopardized by the requirement and the public purpose 
served by the Program outweighs the shorter period. 

(c) The affordability control periods established in (a) 
above shall begin as follows: 

1. For owner-occupied units, on the date a Certificate 
of Occupancy is issued. 

2. For rental housing containing two or more units, on 
the date of 50 percent occupancy, as determined by the 
Agency or municipality administering controls. 

3. For single-family housing which is rented, on the 
date the unit is first occupied. 

(d) For all owner-occupied units and vacant rental units, 
the resale and rent restrictions shall expire at the end of the 
sixth, tenth, or twentieth year from the date the initial 
restrictions encumbered the unit, as set forth in (a)1, 2, 3 
and 4 above, unless a lesser or greater period of time has 
been approved by the Agency as set forth herein. For 
rental units which are occupied by households with a gross 
household income less than 80 percent of median income, as 
defined herein, at the end of the sixth, tenth or twentieth 
year from the date the initial restrictions encumbered the 
unit, the controls shall continue to remain in effect and shall 
only expire at the time the then current tenant vacates the 
unit. 

(e) Whenever the Agency finds through administrative . 
determination that the rent increases permitted under 
N.J.A.C. 5:80-26.16 are insufficient to maintain the financial 
needs of housing financed under the Agency's bond fi
nanced rental housing program and such insufficiency would 
jeopardize the economic feasibility of the Program, the 
Agency may terminate the control periods established in (a) 
above until such financial jeopardy is resolved. 

(f) Whenever the Agency is not providing financial assis
tance, it may administer affordability controls other than 
those provided in these rules, provided the controls are 
adopted pursuant to court order or approved settlement or 
consistent with the rules of the Council on Affordable 
Housing, N.J.A.C. 5:92. 

Amended by R.1988 d.331, effective July 18, 1988. 

5:80-26.7 

See: 20 N.J.R. 862(a), 20 N.J.R. 1688(b). 
New (c) added; existing (c) made (d), with "less than 80 percent of 

median income" provision added; existing (d) and (e) made (e) and (f). 

5:80-26.4 Agreements regarding affordability controls 

All owners of affordable housing units shall enter into 
agreements with the Agency which subject the owner to the 
affordability controls required by these rules in order to 
ensure that housing units remain affordable to households 
of low and moderate income. The agreement shall take the 
form of a deed restriction or other contractual agreement 
established by the Agency. Whenever the agreement is not 
in the form of a deed restriction, the agreement shall be 
recorded along with the deed. 

5:80-26.5 Calculation of initial/purchase price: owner
occupied units 

At initial sale, base prices for owner-occupied units shall 
be determined in' accordance with contractual agreements 
approved by the Agency at levels that indicate affordability 
to households who qualify for low and moderate income 
housing. At initial sale, affordability controls shall be incor
porated into the deed or a separate agreement established 
by the Agency. The purchaser shall forward a copy of the 
recorded deed or, when applicable, the recorded agreement 
to the Agency. 

5:80-26.6 Calculation of resale price: owner-occupied 
units 

(a) When an owner wishes to sell an affordable housing 
unit, he or she shall forward written notice to the Agency. 
The Agency will calculate the resale price using the Index 
and will determine an estimated monthly mortgage payment. 
The approved resale price shall not be established at a level 
lower than the last recorded purchase price. 

(b) A home improvement that renders the unit suitable 
for a larger household may be approved by the Agency for a 
resale price adjustment. In no case, however, shall the 
adjusted resale price exceed the limits of affordability for 
the larger household as determined pursuant to N.J.A.C. 
5:92-12. 

5:80-26.7 Referral of household to units: owner-occupied 
units 

Generally, a household's monthly mortgage payment, in
cluding principal, interest, taxes, insurance, and condomini
um or association fees, where applicable, will not be expect
ed to exceed 28 percent of gross monthly income. A 
minimum downpayment of at least five percent of the selling 
price will be required. Mortgage application is the respon
sibility of the household. Eligible households whose gross 
annual income is compatible with the estimated monthly 
mortgage payment and whose family size meets occupancy 
criteria will be referred to the owner for contract negotia
tions within 60 days of receipt of the initial notice. 
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5:80-26.8 Hardship waiver: owner-occupied units 
I 

(a) If no eligible household has executed a contract to 
purchase within 90 days of the Agency's notification to the 
owner of an approved resale price and referral of potential 
purchasers, the owner may request that the unit be sold to a 
household that exceeds the income eligibility criteria estab
lished for that unit by submitting a written request for a 
hardship waiver to the Agency, and a copy to the municipal 
entity. 

(b) The owner must demonstrate that his request is con
sistent with one or more of the following reasons for a 
hardship waiver. 

1. The cost of economic factors not related to house
hold income, including but not limited to interest rates, 
taxes, or insurance, inhibits the ability of an income
eligible household to obtain a mortgage commitment for 
the unit. 

2. The owner has made a good faith effort to sell the 
unit to a eligible household for 90 days and no eligible 
household has signed a contract to purchase the unit. 

3. The Agency has not referred an eligible household 
who qualifies for a mortgage commitment as required by 
the unit. 

(c) Upon receipt of a request for a hardship waiver, the 
municipal entity shall have the first option to purchase the 
unit at the approved resale price and to hold, rent or convey 
it to an eligible household. The municipal entity shall have 
30 days in which to exercise this option. 

(d) The Agency shall approve or deny a hardship waiver 
in writing within 30 days of receipt of the request. A copy · 
of the waiver shall be provided to the purchaser at the time 
of closing and filed with the deed. The waiver of income 
eligibility requirements is only valid for the designated 
resale transaction. Even if such a waiver is granted, the sale 
shall be in accordance with the approved index resale price 
and all future resales will be in accordance with the deed 
restrictions and sold to income-eligible households at the 
indexed resale price. 

(e) If the Agency denies a hardship waiver, an owner may 
sub111it a written request to appeal, within 15 days of receipt 
of the denial, to the Executive Director of the Agency. 
Upon receipt of the request to appeal, the Agency shall hold 
a hearing or request the Office of Administrative Law to 
hold a hearing on the appeal. All hearings shall be con
ducted according to the rules established by the Office of 
Administrative Law pursuant to N.J.S.A. 52:14B-10. If a 
written request for an appeal has not been received within 
15 days after the owner's receipt of the denial, the order of 
denial shall be final. 

COMMUNITY AFFAIRS 

5:80-26.9 Exempt transactions: owner-occupied units 

(a) The following title transactions shall be deemed "non
sales" and the Agency shall provide the owner receiving title 

· with written confirmation of the exemption to those restric
tions that determine occupancy of the unit. 

1. Transfer of ownership between husband and wife; 

2. Transfer of ownership between former spouses or
dered as a result of a judicial decree of divorce or judicial 
decree of separation (but not including sales to third 
parties); 

,3 .. Transfer of ownership between family members as 
a result of inheritance; 

4. Transfer of ownership through an executor's deed 
to any person. 

(b) An exempt transfer of ownership does not terminate 
the resale restrictions or existing liens on the property. All 
liens must be satisfied in full prior to subsequent resale and 
all subsequent resale prices must be calculated using the 
resale price index in compliance with the terms of the deed 
restriction or other agreement with the Agency. The ex
empt transaction shall not be considered as a recorded 
transaction in calculating subsequent resale prices. 

(c) The owner shall notify the Agency in writing of any 
proposed transaction that he or she wishes to qualify as an 
exempt transaction. The owner shall supply the Agency 
with all necessary documentation to demonstrate that the 
transaction qualifies as an exemption as delineated. The 
Agency may request additional documentation as it deems 
necessary. The Agency shall approve or deny in writing a 
request for a certificate of exemption within 15 days of the 
receipt of the request. 

(d) If the Agency denies the exemption, the owner may 
submit a written request to appeal, within 15 days of receipt 
of the denial, to the Executive Director of the Agency. 
Upon receipt of the request to appeal, the Agency shall hold 
a hearing or request the Office of Administrative Law to 
hold a hearing on the appeal. All hearings shall be con
ducted according to the rules established by the Office of 
Administrative Law pursuant to N.J.S.A. 52:14B-10. If a 
written request for an appeal has not been received within 
15 days after the owner's receipt of the denial, the denial of 
the certificate of exemption shall be final. 

(e) A copy of the certificate of exemption shall be filed 
with the deed at the time of closing. 

5:80-26.10 Owner-occupied rehabilitated units 

(a) Income-eligible owner-occupants who are the benefi
ciaries of a grant or loan agreement for rehabilitation of a 
substandard unit shall have the following options at resale. 
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1. The unit can be sold to an eligible household at an 
affordable price and in standard condition, in which case, 
the deed restriction or applicable agreement shall be 

,.,,,,,/ assumed by the purchaser as a condition of sale. 

(b) Owners or subsequent owners who personally contin
ue to occupy their rehabilitated units for a total period of six 
years will no longer be subject to resale restrictions or 
required to repay the loan. 

5:80-26.11 Lease or rental of owner-occupied units 
(a) The owner of an owner-occupied two, three or four 

family housing unit may lease or rent the non-owner-occu
pied units subject to the lease/rental provisions of N.J.A.C. 
5:80-26.12 through 20. 

(b) The owner of a single family housing unit may lease 
or rent the unit, unless the owner finances the unit with a 
mortgage loan from the Agency or lease/rental of the unit is 
prohibited by the terms of any contractual documents en
tered into by the owner or prohibited by other applicable 
controls. The owner of a two, three or four family housing 
unit may lease or rent the unit in which he or she resides 
unless any of the aforesaid lease/rental prohibitions apply. 
Such units may be leased or rented by the owner subject to 
the lease/rental provisions of N.J.A.C. 5:80-26.12 through 
20. 

Amended by R.1988 d.331, effective July 18, 1988. 
See: 20 N.J.R. 862(a), 20 N.J.R. 1688(b). 

/ , Old text replaced by provisions (a) and (b). 
I , 

5:80-26.12 Initial rents: rental units 
(a) Initial rents shall be determined in accordance with 

contractual agreements approved by the Agency at levels 
that indicate affordability to households who qualify for low 
and moderate income housing. Generally, a household's 
monthly rental charge including utilities will not be expected 
to exceed 30 percent of their gross monthly income. 

(b) Notwithstanding (a) above, whenever the Agency is 
not providing financial assistance, the Agency will adminis
ter controls for projects or programs when requested, which 
contain initial rents determined in a manner different from 
that outlined in (a) above, provided such determination is 
pursuant to a court order or approved settlement or is 
consistent with the rules of the Council on Affordable 
Housing, N.J.A.C. 5:92. 

(c) At the time restrictions are initially placed on a rental 
unit, the affordability controls shall be incorporated into a 
deed restriction or other agreement established by the 
Agency. The owner shall record the deed or, if applicable, 
the agreement and forward a copy of the recorded deed or 
the agreement to the Agency for its files. 

5:80-26.13 Vacancies: rental units 
The landlord shall notify the Agency of any impending 

vacancy in any restricted rental unit not more than 60 days 
or less than 30 days in advance of the unit's availability. 

5:80-26.17 

5:80-26.14 Tenant selection: rental units 

The Agency will refer a list of eligible households to the 
landlord for final selection within 30 days of receipt of this 
notification. The Agency will refer eligible households who 
meet income criteria for a vacant unit to landlords for lease 
negotiations. Landlords must select an eligible household 
for occupancy of an affordable rental unit. Final tenant 
selection shall be the responsibility of the landlord. Howev
er, no referred household will be denied a lease for any 
reason that violates any applicable law or any provision 
thereof. 

5:80-26.15 Leases: rental units 

A written lease shall be required in all restricted rental 
units. Final lease agreements will be the responsibility of 
the landlord and the prospective tenant. Tenants are re
sponsible for security deposits and the full amount of the 
rent as stated on the lease. All lease provisions must 
comply with New Jersey Truth in Renting Act, N.J.S.A. 
46:8-43 et seq., provisions. 

5:80-26.16 Rent adjustments 

(a) Rental charges may be adjusted at the annual anni
versary date of the lease. Rent adjustments shall be deter
mined by adjusting the base rent by the applicable index. 
The landlord will submit a written request for rent adjust
ment approval to the Agency or municipal entity administer-

. ing the affordability controls prior to any rent adjustment 
being made. The Agency or municipal entity shall approve 
all proposed rent adjustments provided they do not exceed 
the amount permitted when adjusting the base rent by the 
applicable index. 

(b) Upon a demonstration of financial need, the landlord 
may apply for a rent increase in excess of the amount 
permitted in (a) above, provided that in no event may the 
increase exceed an amount by which the unit would no 
longer qualify as low or moderate income housing, whichev
er is applicable. All such increases are subject to the review 
and approval of the Agency in a manner consist~nt with the 
rent increase rules of N.J.A.C. 5:80-9 for market rate 
projects, after consultation with the Council on Affordable 
Housing. 

(c) The rent controls established in (a) and (b) above 
shall begin on the date the first rental unit is occupied. 

Amended by R.1988 d.331, effective July 18, 1988. 
See: 20 N.J.R. 862(a), 20 N.J.R. 1688(b). 

(c) added. 

5:80-26.17 Transfer of ownership: rental units 

An owner of a restricted rental unit shall notify the 
Agency in writing of an intent to transfer ownership of the 
property. A copy of the recorded deed shall be forwarded 
to the Agency. The property shall be retained as affordable 
housing at resale subject to the terms of the deed restriction 
or other agreement with the Agency. 
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5:80-26.18 Determination of applicant households 

(a) In order to be considered for an affordable housing 
unit, households must submit a preliminary application to 
the Agency. As a completed preliminary application is 
received, the Agency will review it to determine, without 
verification, if the declared household income is low or 
moderate within this subchapter. All applications for af
fordable housing will be accepted in accordance with any 
applicable law or any provision thereof. 

(b) When the review of the preliminary application indi
cates that a household may be eligible, the household will be 
deemed an applicant household and the name of the head 
of the household shall be placed on a waiting list. The 
Agency will send a confirmation letter to the applicant 
household. 

(c) When the review of the preliminary application indi
cates that a household's income is not low or moderate, the 
household will be so advised in writing and· the preliminary 
application will be denied. If a household receives such a 
determination, the household may submit a written request 
for a redetermination to the Agency within 15 days of 
receipt of the denial. The request must set forth the basis 
for the claim of eligibility. The household will be required 
to produce documentation to support the claim at the time 
of redetermination. If the household's application is again 
denied, in writing, a written request to appeal may be filed 
with the Executive Director of the Agency. Upon receipt of 
the request to appeal, the Agency shall hold a hearing or 
request the Office of Administrative Law to hold a hearing 
on the appeal. All hearings shall be conducted according to 
the rules established by the Office of Administrative Law 
pursuant to N.J.S.A. 52:14B-10. If a written request for an 
appeal has not been received within 15 days after the 

. household's receipt of this notice, the determination will be 
final and the application considered denied. 

(d) Applicant households must still be determined to be 
eligible in accordance with N.J.A.C. 5:80-26.19. 

5:80-26.19 Determination and referral of eligible 
households 

(a) As units become available, the Agency will notify 
applicant households who satisfy the incorile criteria for an 
available unit who will then be scheduled for an interview to 
determine if they qualify as an eligible household. At the 
interview, the household will be requested to document all 
income. This determination process shall also include a 
credit background report. Every household member 18 
years of age or older who will live in the affordable unit and 
who receives income shall be required to provide the re
quired information, where applicable, identified at (a)l be
low. All applicant households meeting the criteria shall be 
deemed an eligible household. 

COMMUNITY AFFAIRS 

1. Each applicant household member as set forth in 
(a) above shall provide the following required informa
tion: 

i. A copy of IRS Form 1040 (Tax Computation 
form) for each of the three years prior to the date of 
the interview; 

ii. A letter from their employer(s) stating present 
annual income figure or four consecutive pay stubs 
dated within 120 days of interview date; 

iii. A letter or appropriate reporting form verifying 
benefits, including but not limited to, social security or 
pension; 

iv. A letter or appropriate reporting form verifying 
any other sources of income claimed by the applicant 
household; 

v. Reports $at verify income from assets to be 
submitted by banks or other financial institutions man
aging trust funds, money market accounts, stocks or 
bonds; and ( 

vi. Reports that verify assets that do not earn regu
lar income such as real estate and savings with delayed 
earnings provisions. 

2. The Agency may also request the social security 
number of each applicant household member as set forth 
in (a) above. The request shall indicate that the submis
sion of the social security number is voluntary and that it 
would be used to do credit checks on applicants. The 
request shall also include the privacy notice requirements 
of applicable federal and/or state law. 

(b) Applicant households who are not determined to be 
eligible households shall be so notified in writing of the 
denial. This notice shall state the specific reason for the 
denial. If the applicant household disagrees with this find
ing, a written request for redetermination may be submitted 
to the Agency within 15 days of receipt of the notice. 
Applicant households shall be required to produce further 
documentation to support their claim request for a redeter
mination. 

(c) Applicant households who are again denied status as 
an eligible household may submit a written request to 
appeal with the Executive Director of the Agency. Upon 
receipt of the request to appeal, the Agency shall hold a 
hearing or request the Office of Administrative Law to hold 
a hearing on the appeal. All hearings shall be conducted 
according to the rQles established by the Office of Adminis
trative Law pursuant to N.J.S.A. 52:14B-10. If a written 
request for an appeal has not been received within 15 days 
of the applicant household's receipt of this notice, the 
determination will be fmal and the application considered 
denied. · 
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(d) Only eligible households shall have an opportunity to 
be considered for low and moderate income housing. The 
Agency shall have the authority to approve all eligible 
households. 

(e) To the greatest extent possible, eligible household 
shall be referred to available units using the following 
accepted standards for occupancy, provided that in no case 
shall a household be referred to a unit that provides for 
more than one extra bedroom per family occupancy require
ment: 

1. A maximum of two persons per bedroom. 

2. Children of same sex in same bedroom. 

3. Unrelated adults or persons of the opposite sex 
other than husband and wife in separate bedrooms. 

4. Children not in same bedroom with parents. 

Amended by R.1993 d.640, effective December 6, 1993. 
See: 25 N.J.R. 4369(a), 25 N.J.R. 5471(a). 

5:80-26.20 Assignment or sublease of rental units 

Provided that assignment or sublease is permitted under 
the terms of the lease or rental agreement, the tenant may 
assign or lease the unit, provided the assignee or sublessee 
qualifies as an eligible household. Tenants shall submit a 
written request to the Agency or municipality administering 
affordability controls for approval to assign or sublease the 
unit. Any units which are assigned or sublet will remain 
subject to the rent adjustment controls of N.J.A.C. 
5:80-26.16. 

Amended by R.2000 d.132, effective March 20, 2000. 
See: 32 N.J.R. 191(a), 32 N.J.R. 1065(a). 

5:80-26.21 Foreclosure: owner-occupied and rental units 

(a) A judgment of foreclosure by a first money mortgagee 
on any restricted owner-occupied unit will result in a termi
nation of resale controls, unless otherwise ordered by the 
court. The affordability controls of this subchapter shall 
remain in effect in the event of judgments of foreclosure on 
rental units (except for rental units contained in owner
occupied units). 

(b) Notice of foreclosure shall allow the municipality to 
purchase the unit at the maximum approved price and hold, 
rent or convey the unit to an eligible h~usehold, provided 
the municipality purchases the unit prior to the judgment of 
foreclosure. 

(c) In the event of a foreclosure sale by the first purchase 
money mortgagee, after the first purchase money mortgage, 
including costs of foreclosure and any second mortgages 
have been satisfied, any surplus funds ex;ceeding the maxi
mum allowable resale price as calculated by the approved 
index, shall be paid to the Agency. Any remaining funds in 
excess of outstanding grants or loans will be returned to the 
municipality. 

Amended by R.1988 d.331, effective July 18, 1988. 
See: 20 N.J.R. 862(a), 20 N.J.R. 1688(b). 

5:80-26.23 

(a) Amended so that controls will terminate upon foreclosure of 
owner-occupied units only and only upon foreclosure by a first money 
mortgagee. 

(b) Amended to conform to the language of a similar provision in 
the Council of Affordable Housing's rules. 

5:80-26.22 Agency grants or loans 

(a) In order to receive approval for a grant or loan 
including, but not limited to, mortgage financing or set
asides of mortgage financing from the Agency a municipality 
must provide a plan for assuring that the assisted housing 
will remain affordable to and occupied by low and moderate 
income households for the time periods prescribed in these 
rules or pursuant to court order or court approved settle
ment. The municipality may adopt and administer its own 
plan for establishing affordability controls, provided the plan 
is approved by the Agency, or may request that the Agency 
administer affordability controls on behalf of the municipali
ty as provided by N.J.A.C. 5:80-26.23. The rules in this 
subchapter will be used as a standard for the review and 
approval of any affordability control plan adopted and to be 
administered by a municipality. 

(b) Loans or grants made by the Agency may be subject 
to recapture if any unit(s) financed by such grant or loan is 
lost to the low or moderate income housing stock during the 
affordability control period established in N.J.A.C. 
5:80-26.3. 

5:80-26.23 Contractual agreements with municipalities or 
developers 

(a) The Agency shall enter into contracts for the adminis
tration of affordability controls upon request by a munici
pality provided that the municipality has no appropriate ad
ministrative agency to administer the controls for a given 
project. The municipality shall adopt a resolution contain
ing the following provisions: 

1. A statement declaring that no appropriate adminis
trative agency exists for a given project within the munici
pality to administer affordability controls; 

2. A statement authorizing the municipality to enter 
into contractual agreements with the Agency whereby the 
Agency will administer affordability controls for the mu
nicipality; 

3. A statement which identifies the municipal offi
cer(s) who have authority to enter into contractual agree
ments on behalf of the municipality; and 

4. A current inventory of the units to be subject to 
affordability controls. 

(b) The Agency shall enter into contracts for the adminis
tration of affordability controls upon request by a developer 
of an inclusionary development in municipalities where no 
appropriate administrative agency exists to administer such 
controls. The developer shall submit a declaration of intent 
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from the appropriate person or body (for example, corpo
rate resolution, letter from its president) indicating its will
ingness to enter into contractual agreements with the Agen
cy whereby the Agency will administer resale arid rent 
controls on behalf of the developer. 

(c) Whenever the Agency administers affordability con
trols on behalf of a municipality or developer of an inclu
sionary development, it will do so in accordance with the 
rules in this subchapter. In the event that a municipality is 
not receiving a grant or loan from the Agency and has an 
affordability control plan approved by the Agency under 
subchapter 12 of the rules of the Council on Affordable 
Housing (N.J.A.C. 5:92-12), the Agency may administer the 
plan approved under subchapter 12. In the event the 
municipality is implementing a program pursuant to court 
order, or court approved settlement, the Agency may admin
ister the affordability control plan provided under such 
order or settlement. 

(d) Municipalities and developers of inclusionary devel
opments who enter into contractual agreements with the 
Agency for the administration of affordability controls shall 
pay a servicing fee to the Agency, said fee to be established 
by the Agency according to methods or schedules approved 
by the State Treasurer. 

SUBCHAPTER 27. (RESERVED) 

SUBCHAPTER 28. NONPUBLIC RECORDS 

5:80-28.1 Nonpublic records 

(a) The documents, files, data and other records of the 
New Jersey Housing and Mortgage Finance Agency which 
are listed below shall not be deemed to be public records 
pursuant to N.J.S.A. 47:1A-1 et seq. Such records shall not 
be available for inspection, examination or copying by mem
bers of the public or by any other individual except autho
rized members and employees of the Agency or except as 
provided by order of the Governor of New Jersey, a court of 
competent jurisdiction, or applicable law. 

1. All confidential reports, executive memoranda and 
evaluations submitted to the Executive Director of the 
Agency, the members of the Agency or to any other State 
Agency; 

2. All personnel records; 

3. All records concerning applications for employment 
with the Agency; 
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4. All records concerning personal or financial infor
mation submitted by applicants for or tenants of rental 
housing units financed by the Agency; 

5. All records concerning personal or financial infor
mation submitted by applicants for or recipients of any 
single family mortgage loan or home improvement loan of 
the Agency; 

6. All records concerning personal or financial infor
mation, including Agency form, Certification and Ques
tionnaire, submitted by individuals, corporations, partner
ships and other entities doing or seeking to do business 
with the Agency; and 

7. All reports, correspondence and other documents 
or data provided or discussed at the Executive Session of 
the meetings held by the members of the Agency, except 
that any action taken or other information required to be 
disclosed to the public pursuant to N.J.S.A. 10:4-6 et seq. 
shall not be deemed to be nonpublic records within the 
scope of this subchapter. 

SUBCHAPTER 29. INVESTMENT OF HOUSING 
PROJECT FUNDS 

5:80-29.1 Permitted investments 

(a) Housing sponsors whose mortgages are insured by the 
U.S. Department of Housing and Urban Development 
(HUD), may, with prior Agency approval, invest available 
funds including escrow funds in taxable or tax free invest
ments permitted by HUD, provided that they have not 
incurred operating losses for the past three years and pro
vided that all escrows are fully funded at the time of the 
request. 

(b) Housing sponsors of all other projects, with prior 
Agency approval, may invest available funds including es
crow funds in the following, provided that they have not 
incurred operating losses for the past three years and pro
vided that all escrows are fully funded at the time of the 
request: 

1. State of New Jersey general obligation bonds; 

2. New Jersey Housing and Mortgage Finance Agency 
bonds, which shall be rated A or higher; 

3. Bonds of municipalities, instrumentalities or agen
cies of the State of New Jersey, which shall be rated A or 
higher and whose rating of A or higher has been con
firmed within the past 12 months; 

u 

4. New Jersey bond funds (consisting of bonds of any 
of the entities in (b)1 through 3 above) of which at least 
90 percent of the bonds within the fund are rated A or - '\ 
higher and whose ratings have been confirmed within the W 
past 12 months; 
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