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Grounds of Appeal. 

not understood, and on delayed regular trains 
and extra trains must keep sharp lookout for 
trac'kmen and hand cars sounding the whistle 
signal at short intervals where the view is 
obscured. '' 

6. Because the trial court, over the oibjection of 
the defendant-appellant, permitted the plaintiff 
to offer in evidence and read to t_he jury, a certain · 
rule known as Rule 530, which read as follows: 

"Trains must proceed with caution through 
yards and station limits, particularly at night. 
Enginemen must keep in mind the location of 
main track switches. If a light cannot be seen 
on a switch where a light is usually displayed, 
they must reduce speed sufficiently to stop be-
fore reaching the switch, unless the track is 
seen to be clear. They must report all such 
failures to the Superintendent.'' 

7. Because the trial court, over the objection of 
the defendant-appellant, permitted the plaintiff to 
offer in evidence and read to the jury, a .certain 
rule known as Rule 553, which read as follows: 

" 'They must maintain as far as practicable 
r~gular and uniform speed, avoiding exces-
sive speed on descending grades and run with 
due caution where the track is under repair 
and at all points ,vhere there is reason to ap-
prehend danger. '' 

8. Because the trial -court, over the objection of 
the defendant-appellant, permitted the plaintiff to 
ask of the witness Wallgren, the following ques-
tion: 

"To what extent, and by whom, was that 
pathway in use on April 25th, 1925, and prior 
to that time, if you know f" 

5 

Summons. 

9. Because the trial court refused, on the re-
quest of the defendant..:appellant, to strike out 
Exhibit P 5. 

FREDERIC B. ScoTT, 
Attorney of Defendant-Appellant. 

Summons. 

Served April 5, 1926. 

THE STATE OF NEW JERSEY, 

to 

DELEW ARE, LAC KAW ANN A AND WESTERN 

RAILROAD CoMPANY, A Corporation: 

(sEAL) You are summoned to answer the an-
nexed complaint of Josephine Noon, Ad-
ministratrix, Ad Prosequendum, of 

George Noon, deceased, in an action at Law in the 
Supreme Court. And take notice, that unless you 
file your a11swer to said complaint, with the Clerk 
of the Supreme Court, at Trenton, within Twenty 
Days, after service upon you of this writ and the 
annexed complaint, Plaintiff may proceed in the 
suit, and judgment may be entered against you. 

vVitness, WILLIAM S. GuMMERE, Chief Justice 
of the Supreme Court, at ·Trenton, this nineteenth 
day of March, nineteen hundred and twenty-six. 

DAVID A. VEEDER, 
Attorney. 

EDWARD J. KELLEHER, 
Clerk. 
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Amended Complaint. 

Filed April 14, 19127. 

NEW JERSEY SUPRE 'ME COURT 
' 

OCEAN COUNTY. 

J osEPHINE N ooN, administratrix 
of George Noon, deceased, 

Plaintiff, 
vs. 

DELEW ARE LAC KA w ANN A AND 

WES'.l.'ERN RAILROAD COMPANY, a 
corporation, 

Defendant. 

Action at Law 

Plaintiff, Josephine Noon, as administratrix of 
George Noon, deceased, residing in the Town of 
Toms River, County of Ocean and State of New 
Jersey, says that: 

1. Said defendant now is and on and prior to 
April 27th, 1925, was a duly organized, incorpo-
rated and existing corporation, under and by vir-
tue of the laws of the State of Pennsylvania, and 
as a common carrier .of State and inter-State traf-
fic, operated a line of railroad extending from 
Hoboken, New Jersey, to Scranton, Pennsylvania, 
passing through the Cities of Passaic, Clifton and 
Patterson, New Jersey. 

2. That on April 27th, 1925, one George Noon, 
deceased, was employed by the defendant as a 
switchman and was one of a crew consistinO' of 

. b 
two eng1nemen, operating a switch or drill engine 
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Amended Complaint. 

and of one foreman, controlling, directing and re-
sponsible for the acts, conduct and safety of his 
crew, and of two switchmen and a flagman, whose 
duties, among other things, were to couple and 
uncouple cars and engines, signal movements of 
the engine, ,throw switches, open gates, flag ap-
proaching trains, keep a lookout for trains ap- 10 proaching on main line tracks and to warn one 
another of the approach of such trains. 

3. 'That at or about six o'clock P. M. on April 
27th, 19'25, while the defendant and said Noon 
were switching cars into and out of the industry 
plant of the Athenia Steel Mills Company, located 
at the City of Clifton, New Jersey, and while the 
switch engine and cars then and there owned and 
operated by the defendant were on the eastbound 
main track, it became the duty of said Noon to 20 
signal the move-ment of said engine and cars, and 
to do so he was required to stand between the east 
and westbound main tracks, and while thus en-
grossed with his work was struck and instantly 
killed by defendant's passenger engine on train 
Number 367, running on the westbound track, at 
a very high rate of speed. 

4. That when said Noon was struck by said 
engine, he was then and there an employee of said 
defendant, and then and there was engaged in 
carrying on interstate commerce between the 
State of New Jersey and other states and terri-
tories and that said defendant at that time and 
place in moving said engine and cars into and 
out of said industry plant, wa.s carrying on inter-
state commerce between the State of New Jersey 
and other states and territories. 

5. 'That the death of George Noon, deceased, 
was directly and proximately caused by the neg-

30 
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Amended Complaint. 

ligent acts and omissions of said defendant its 
' officers, agents and servants and resulted in in-

jury, los&> and damage to his surviving widow and 
chi'ldren, and that the negligent acts and omissions 
of th~ said defendant, its officers, agents and ser-
vants, as aforesaid, were as follows, to wit: 

6. That the defendant with full knowledge of 
the conditions, negligently failed to provide and 
maintain for said Noon, a reasonably safe place to 
work, in that at the time and place said Noon wa~ 
killed, there existed very long sharp curves in 
said main line tracks, obstructing the view of 
trains approaching from the east and renderino-
it difficult for employees at work on or near said 
tracks to see approaching trains; that then and 
there the clearance between said main line tracks 
was unnecessarily and unusually short and did not 
exceed three feet in width, thereby creating un-
necessary hazards to employees working between 
said track and that then and there said main line 
tracks were improperly ballasted, and in condi-
tion to trip and endanger employees working on 
them, and that by reason of those conditions, said 
Noon's place of work was rendered unreasonably 
dangerous and unsafe and the defendant failed 
and neglected to perform its duty of providing a 
reasonably safe place for N 0011 to work. 

7. That at the time and place said Noon was 
killed, there existed east and west bound main 
li~1e tracks an~ industry tracks, connecting there-
with and leading to adjacent industries, located 
north and south of said main line tracks• that 
~aid main line tracks were used to their ca~acity 
in the movement of traffic east and west verv 
many trains passing over them each day an'd said 
indu stry tracks ,vere frequently used by def end-
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A 1>nended Complaint. 

ant's employees in switching cars off and onto 
said main line tracks. All of said tracks at said 
place were crossed and used each day on and long 
prior to April 27th, 1925, by defendant's em-
ployees and other persons, including the em-
ployees of the numerous industries located in the 
vicinity thereof. That notwithstanding the de-
fendant's knowledge of these facts, said defend-
ant negligently failed to adopt any rules or regu-
lations, requiring its enginemen on approaching 
trains, to give warning of their approach or to 
put their trains under control or to keep a special 
lookout for persons and employees, crossing or 
working on or near said tracks and said defendant 
then and there also negligently failed to provide 
any appliance to warn the public or its employees 
of the approach of its trains. 

8. ;That said defendant negligently failed to 
warn said Noon of the approach of the 'train which 
killed him, and negligently failed to establish any 
rules, regulations or methods of work for his pro-
tection at the time and place where he ,va s kill ed. 

9. That said defendant negligently failed to 
supply or employ a sufficient number of switch-
men in said Noon's crew to protect him from the 
danger of_ passing train s. 

10. That said defendant employed and negli-
gently continued in its service: a foreman of said 
crew who was incompetent and not capable of 
adopting methods of work to insure protection 
to th e members of said crew from the dangers of 
passi11g trains · and that sajd defendant kn ew of 
the inc omp etency of said ·foreman, long pr ior to 
April 27, 1925, or in the exercise of ordinary 
care, should have kn own that he ,vas not qualified 
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Amended Compla .int. 

or competent to direct the work at the time and 
place where Noon was killed. 

11. That at the time and place Noon was killed, 
he did not know or appreciate the dangers of his 
work and that said defendant well knowing that 

10 fact, negligently failed to notify him of said dan-
gers. 

12. That on and prio! to April 27th, 1925, it was 
• the custom and practice of Noon's train and en-
gine crews, when they were working in the yards 
or on or near the main line tracks to observe the 
whereabouts of one another, to keep a lookout for 
passing trains and to warn one another of the 
approach of such trains which custom was well 

20 known to the defendant and was relied on by Noon 
when he was killed. 'That at the time and place 
Noon was killed the other members of said crews 
negligently failed to observe Noon's position of 
peril and neigligently failed to keep a lookout for 
approaching trains and negligently failed to warn 
him of the train whi~h killed him, well knowing 
that such train was long past due. 

30 

40 

13. That the foreman of Noon's switching crew 
negligently failed to keep a lookout for the ap-
proaching train which killed Noon, although he 
well knew that the train was past due at the time 
Noon was killed. That said foreman negligently 
failed to observe Noon's movements or position 
when working near said westbound track and neg-
li1gently failed to warn him of the approaching 
train. 

14. That S!aid foreman negligently failed to 
adopt a method of work that would have kept one 
of his men watching for approaching trains to 

11 

Aniended C om,plaint. 

warn the other men thereof, who were required 
by their work to go near said main track. 

1'5. That said foreman negligently required the 
work which was being done at the time of the acci-
dent, to be done at a time and place which ren-
dered that work speci,ally haz·ardous, all of which 10 
he well knew. 

16. That the rules of said defendant, in effect 
when N 0011 was killed, required enginemen on 
delayed regular trains to keep a sharp lookout 
for trackmen, sounding the whistle at short in-
tervals where the view is obstructed and to pro-
ceed with caution through yards and station lim-
its, and said rules also required enginemen to 
exercise the utmost care to avoid injury to la- 20 
borers of the defendant by the movement of 
trains and enigines: and to sound the whistle and 
ring the bell when approaching where men are 
at work; and that the engine bell must be rung 
when passing a train standing on an adjacent 
track and that under conditions not provided by 
the rules said enginemen must take every precau-
tion for protection. That the engine-men of train 
Number 367 which killed Noon, in approaching 
the place where Noon was killed negligently dis- 30 
regarded each and all of the aforesaid rules, and 
then and there behind its schedule ran said train 
at a very high rate of speed and negligently 
failed to keep a lookout for employees who were 
workinig on or near the tracks where N 0011 was 
killed, or to give any warning of the approach of 
said train and negligently failed to have their 
train under control or to stop it in time to avoid 
killing Noon. 

40 
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Amended Complaint. 

17. That by reason of the negligence of said 
defendants as aforesaid and the death of said 
Noon, deceased, the plaintiff was required to and 
did, expend more than five hundred ( $500.00) 
dollars in burial and funeral costs and expenses 
and that the plaintiff herein is the surviving 
widow of George Noon, deceased, and that Lydia 
Noon, seven years of age, and Alice Noon, five 
years of age, are the ,surviving dauighters of said 
decedent and that she and they have suffered 
and sustained great pecuniary damage, injury 
and loss including the care, training and advice 
of said decedent in the amount of fifty thousand 
($50,000.00) dollars, by reason of the premises 
and the negligence of said defendant. 

18. That on March 30, 1927, Josephine Noon, 
the plaintiff herein, was duly appointed and quali-
fied to act as administratrix of the estate of said 
George Noon, deceased, arid then became the per-
sonal representative of Ge,orge Noon, deceased, 
and that on said day letters of administration 
were duly granted to said plaintiff by the Surro-
gate of the County of Morris, State of New Jersey, 
to prosecute this cause of action. 

19. That the cause of -action alleged herein is 
based up the provisions of the '' Employer ''s 
Liability Act" of the United States, set forth at 
length in Sections 8657-8665 inclusive, of the Com-
piled Statutes of the United States of 1918, and 
that this action was begun within two years after 
the death ,of said decedent. 

WHEREFORE by reason of these premises, the 
plaintiff asks judgrrnent against said defendant 
in the sum of Fifty thousand ($50,000.00) dollars, 
and for her costs of suit. 

DAVID A. VEEDER, 
Attorney of Plaintiff. 

13 

Answer to Amended Complaint. 

Filed April 28, 1927. 

NEW JER;SEY SUPRE 1ME COURT, 

OcEAN CouNTY. 

J osEPHINE N ooN, administratrix 
of George Noon, deceased, 

Plaintiff, 

vs. 

THE DELA WARE, LAC KA w ANN A AND 
w ESTERN RAILROAD COMPANY, 

Defendant. 

Action at Law 

The Delaware, Lackawanna and Western Rail-
road Company, answering the allegations con-
tained in the plaintiff's amended complaint, says: 

I. It admits the allegations contained in the 
first paragraph. 

II. It denies · the allegations contained in the 
second and third paragraphs. 

III. It admits the allegations contained in the 
fourth paragraph as to said parties' engagement 
in interstate commerce. 

IV. It denies the allegations contained in the 
fifth, sixth, seventh, eighth, ninth, tenth, eleventh, 
twelfth, thirteenth, fourteenth, fifteenth, six-
teenth and seventeenth paragraphs. 

V. It has no knowledge or information suf-
ficient to form a belief so as to answer the alle-
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Answer to Amended Complaint. 

ga.tions contained in the eighteenth and nine-
teenth paragraphs. 

AND FOR A SECOND, SEPARATE AND DISTINCT DE-
FENSE, this defendant says that the said plaintiff 
ought not to have or maintain her action against 
it, for that the said plaintiff's decedent, Geor1ge 
Noon, was guilty of negligence resulting in his 
death, at the time and place mentioned in the 
plaintiff's complaint, 'which negligence was the 
sole and proxi ;mate cause of the plaintiff's de-
cedent's death. 

AND FOR A THIRD, SEPARATE AND DISTINCT DE-
. FENSE, this defendant says that the said plaintiff 

ought not to have or maintain her action against 
20 it for that the said plaintiff's decedent assumed 

the very risk of the accident and 1nJury com-
plained of by the plaintiff in her complaint, and 
which resulted in the death of the plaintiff's de-
cedent. 

AND FOR A FOURTH, SEPARATE AND DISTINCT DE-

FENSE, this defendant says that the said plaintiff 
ought not to have or maintain her action against 
it for that the plaintiff's decedent was guilty of 

30 contributory negligence. 

40 

vV HEREFORE, this defendant prays that the 
above entitled action may be dismissed as against 
it. 

FREDERIC B. ScoTT, 
Attorney of Defendant. 

15 

Reply. 

Filed April 29, 1927. 

NEW JER,SEY SUPRE ,ME COURT, 

OcEAN CouNTY. 

JosEPHINE NooN, administratrix 
of George Noon, deceas ,ed, 

Plaintiff, 

vs. 
DELA w ARE, LAC KA w ANN A AND 

WESTERN RAILROAD CoMPANY, a 
corporation, 

Acti ,on at Law 

10 

Defendant. 20 

The plaintiff, Josephine Noon, as administra-
trix of the Estate of George Noon, deceased, for 
her reply to the defendant's second, third and 
four ,th separate and distinct defenses of its an-
swer denies each and every allegation contained 
in all and each of said separate defenses, sev-
erally and jointly, denying each and all of said 
allegations. 30 

Therefore, she prays for judgment as in her 
amended complaint. 

DAVID A. VEEDER, 
Attorney f.or Plaintiff. 

40 
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Postea. 

Filed July 29, 1927. 

NEW JERJSEY SUPRE ,ME COURT ' 
OcEAN CouNTY. 

JosEPHINE NooN, administratrix 
of George Noon, deceased, 

Plaintiff, 

vs. Action at Law 

THE DELA WARE, LACKAWANNA AND 
WESTERN RAILROAD COMPANY, 

Defendant. 

This case was tried before Judge Rulif V. Law-
rence with a jury at the Ocean County Circuit 
on May 2, 19·27. 

The jury rendered a general verdict against 
the def.endant in favor of the plaintiff, J ,osephine 
Noon, Administratrix of George N·oon, deceased, 
for the sum of Thirty 'Thousand Dollars ( $30 -
000). ' 

RuLIF V. LAWRENCE, 
Judge. 

I hereby consent to the filing of the above 
postea as if within time without •order of the 
Court first had or obtained in the premises. 

FREDERIC B. ScoTT, 
Attorney of Defendant. 

17 

Rule to Show Cause. 

Filed May 6, 1927. 

NEW JER 1SEY SUPRE ,ME COURT, 

OCEAN COUNTY. 

J osEPHINE N ooN, administratrix 
of George Noon, deceased, 

Plaintiff, 

vs. Action at Law 

THE DELA w ARE, LACKA w ANN A AND 
w ESTERN RAILROAD COMPANY ' 

Defendant. 

Application having been made to this 1 Court 
within six days after the rendering of the ver-
dict in the above entitled action for a Rule to 
Show Cause why the verdict in said cause should 

10 

20 

not be set aside and a new trial granted on the 
grounds and for the reasons that the damages 
awarded the plaintiff in the above entitled action 
were excessive, inordinate and the result of bias 30 
or prejudice, but reserving to the defendant its 
exceptions taken upon the trial of the above en-
titled action, it is, 

On this 6th day of May, 1927, on motion of 
Frederic B. Scott, Attorney of the defendant, 
The Delaware, Lackawanna and Western Rail-
road Company, 

ORDERED, that the plaintiff show cause before 
the Supreme Court at the State House in Tren- 40 

• 
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Rule to Show Cause. 

ton, New Jersey, at the Oc.to ber, 1927, Term of 
said Court, why the said verdict in said cause 
should not be set aside and a new trial ,granted, 
and it is 

FuRTHER ORDERED, that the defendant have 
10 leave of the Court to reserve all of the exceptions 

taken by it upon the trial of said cause, and it is 

20 

30 

FuRTHER ORDERED, that this Rule to Show 
Cause a-ct as a stay in the above proceedings un-
til further order of the Court in the premises. 

RuLIF V. LAWRENCE, 
Judge. 

19 

Order Di~missing Rule. 

Entered April 2, 1928. 

NEW JERSEY SUPRENIE COUR;T. 

J osEPHINE N ooN, Administratrix 
of George Noon, deceased, 

Plaintiff, 

vs. 

THE DELA WARE, LACKA w ANN A AND 
vv EsTERN RAILROAD Co MP ANY·, 

Defendant. 

Action at Law. 
On Def 1end-
ant 's Rule to 
Show Ca us•e. 

10 

A Rule to Show Caus ·e having been entered in 20 
this cause on May 6, 1927, and the matter having 
be-en submitted on Briefs at the October 1927 
Term of Court by D1avid A. Veeder, of counsel 
for plaintiff, and by Frederic B. Scott, of coun-
sel fior defenda 1nt, and the CouDt havilllg consid-
ered the -same and finding no cause for making 
the Rule absolute; 

It is thereupon, on this second day of April, 
1928, on motion of David A. Veeder, ORDERE.n, 
that the said Rule to Show Cause -be, and the 30 
same is, her 1eby discharg -ed with costs, and the 
judgment is hereby confirmed. 

Entered April 2, 1928. 

On motion of 

DAVID A. VEEDER, 
Attorney for Plaintiff. 
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Order for Judgment. 

Entered April 2, 1928. 

NEW JERSEY SUPREME COUR 'T. 

JosEPHINE NooN, Administratrix 
of George Noon, Deceased, 

:r1aintiff, 

VS'. 

THE DELA w ARE, LACKA w ANNA AND 
V\TESTERN RAILROAD COMPANY ' Defendant. 

$30,000.00 
74.94 

$30,074.94 

Action at Law. 
On Postea 

& 
R. to S. ,0. 

_The rule to show cause heretofore entered in 
th1~ ca use having been discharged by the court, !t 1s ORDE~D that judgment final be and her ,eby 

3
. ·O 1s entered 1n favor ,of plaintiff and against the 

defendai1;t for the sum of thirty thousand dol-
lars, besides costs to be taxed. 

Eintered April 2, 1928, as of July 26, 1927. 

On motion of 

DAVID A. VEEDER ' Att ,ornev. 
" 

40 
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Judgment. 

Entered April 2, 1928. 

NEW JERSEY SUPREME COURT. 

J osEPHINE N ooN, Administratrix 
of George N 0011, Deceased, 

Plaintiff, 

vs. 
THE DELA w ARE, LACKA w ANN A AND 

WESTERN RAILROAD COMPANY, 
Defendant. 

$30,000.00 
74.94 

$30,074.94 

Ac,tion at Law. 
On Postea 
R. to S. C. 
Judgment 

Final. 
David A. 
Veeder, Atity. 

Judgment entered this s-econd day of April, 
A. D. nineteen hundred and twenty-ei ,O'ht as of • b 

July 26, 1927 in favor of plaintiff and against 

10 

20 

the defendant for the sum of thirty thousand 
dollars damages and seventy-four dollars and 
ninety-£ our c.ents costs. 30 

WM. S. GuMMERE, 
C. J. 

40 
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Case. 

NEW JERSEY SUPRE ::tvfE COURT. 

JosEPHINE NooN, administratrix 
of George Noon, deceased, 

Plaintiff, 

vs. 
THE DELAWARE, LACKAWANNA AND 

vVEsTERN RAILROAD CoMPANY, 

Defendant. 

Action at Law 

Mr. Veeder: Your Honor, I move for the admis-
sion of Mr. James B. Sheean, a member of the 
bar of Illinois, and of the Eighth and Ninth Fed-
eral Districts of the Supreme Court. 

The Court : Mr. Sheean will be admitted. 

Mr. Scott: In res -ponse to a notice to produce, of 
which I may say the defendant endeavored to get 
the same documents before Justice Lloyd and J us-
tice Lloyd made no order in the premises, I turned 
over to my opponents a map showing· the condi-
tion of the tracks at the scene of the accident at 
the time of the accident, and I also turn over to 
them a train sheet of the Railroad Company for 
the tlay of the accident. The balance of the de-
n1ands which they ask us to produce I refuse to do 
so. 

r_rhe Court: Put the map on the frame. 
:Mr. Veeder: This map is not in compliance with 

i-he request. vVe asked for maps showing the main 
line track six hundred feet east and six hundred 
feet west of the place of impact. 

Mr. Scott: If you do not want that map you may 
return it and I refuse to give any other map. 

23 

Opening of Case. 

The Court: Does that show any part of the locus 
in quo1 

Mr. Veeder: It shows part of it, but we are en-
titled to what we have requested. The answers to 
the interrogatory show that they have such maps, 
and having demanded them we are entitled to 
them. 10 

The Court : You could have had your own map 
made. 

Mr. Veeder: Conditions have changed. 
Mr. Scott: I object at this time going into any-

thing about changed conditions. 
The Court: I think, in the circumstances, that 

you would not be entitled to require him to pro-
duce something which was not a matter of record 
but used by the defendant company for its own 
convenience. I do not see how you can put in a 20 
mere map prepared by the company engineers for 
its own use as an official record as to the present 
case. It may be true that they have a map refer-
ring to the locus in quo and you are disappointed 
that the map produced does not show as much as 
you expected. . 

Mr. Veeder: T'he answer went further than that. 
The Court: They have· produced a map, which 

is the ,only one that they are willing to pr n(luce. I 
assume that they have a right to do that in the 30 
circumstances. Proceed, using the map as far as it 
goes, and supplement it by your affirmative testi-
mony. 

Mr. Sheean: We are not precluded from show-
ing the other conditions as your Honor suggests. 

The Court: Not at all. 
Mr. Sheean: We will assume that the map is 

correct unless it develops otherwise. 
Mr. Scott: I would like to have the map marked. 
Mr. Veeder~ I will offer it. 40 
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Interroga.tories and Answers. 

The Court: The map may be received and 
marked P 1. (Map marked P 1.) 

Mr. Veeder: We have interrogatorie ·s which I 
would ask to read into the reoord. 

1. Under the laws of what State were you or-
10 ganized af, a corporation, and of what State are 

you a citizen~ A. Under the laws of the State of 
Pennsylvania, of whic,h State the defendant is a 
citizen. 

2. Under and by what name were you incor-
porated~ A. The Delaware, · Lackawanna and 
Western Railroad Company. 

3. Did you on or about April 27th, 1925, have in 
your service a man named George Noon, and if so 
where did you employ him, and in what different 

20 capacities did he serve you~ A. George Noon was · 
employed by the defendant on or about April 27th, 
1925, and had been so employed for s,ome time 
past, beirng gateman at defendant ''s Hoboken Pas-
senger Terminal in July, 1926, clerk in its Sta-
tionery Department September, 1916, trainman 
in April, 1917, until he resigned in October, 1918, 
to resume service as trainman in January, 1920, 
in which service he continued until fatally in-
jured. 

30 4. vVhen you employed him, or at any time dur-
ing his employment, did he execute and deliver to 
you a written application for employment, if so, 
please attach as a part of your answer a true copy 
of said application. A. Yes. 

Mr. Scott: And you have a copy. I have no ob-
jection to that being used in evidence. 

5. Mr. Veeder: When you employed Noon, or at 
any time during his employment, did you deliver 
to him a book of rules prescribed by you for the 

40 guidance of your employees 1 If you did, please 
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attach as a part of your answer a true copy of said 
book of rules. A. Yes. 

Mr. Scott: And that has been complied with. . 
Mr. Sheean: I presume the hook of rules would 

be receivable in evidence. 
Mr. Scott: I · admit that is a book of rules of lO 

our company at the time of Noon's service. 
6. Mr. Veeder: What kind of work and in what 

capacity did Noon serve you on or about April 
27, 19251 A. As a trainman in the freight service. 

7. How long prior to April 27th, 1925, did he 
work for you as a switchman~ A. Six years and 
nine months. 

8. How of ten had Noon assisted his crew in 
switching cars off of and onto the industrial tracks 
of the Athenia Steel Mills Co., at or near the vil-
lage of Clifton, N. J. f A. Noon worked six days 
in 1924 and five days in 192'5 as a switchman on the 
Passaic Drill, which drill covered in its work the 
industrial tracks of the Athenia. 

9. vVhat work was Noon and his train crew do-
ing on the afternoon of April 27th, 1925 ! A. 
Switching cars in and out of various industrial 
sidings between Passaic and Paterson, N. J. 

10. What work was Noon and his train crew 
doing just prior to and at the time he was killed 1 
A. Switching cars in and out of the Athenia 
Steel Mil:ls Company's plant. 

11. '\Vhat are the names and addresses of the 
men working in Noon's Engine and Swi.tching 
Crews at the time · he was killed~ A. Defendant 
is advised it is not obliged to answer. 

Mr. Scott: Object to that question and refuse 
to answer. That has never been pressed. 

The Court: On what ground 1 

20 

30 

Mr. Scott: On the ground that under Cohen 40 
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v. Public Service they are not obliged to give the 
names of witnesses. 

12. Have any of the members of Noon's switch-
ing and engine crews executed and delivered 
t,o you written statements of the circumstances 

10 or causes of Noon's death 1 If so, please attach 
hereto as a part of your answer true copies of 
said statement 1 A. Defendant is advised it is not 
obliged to answer. 

The Court: It was objectiionable and they de-
clined to answer. 

:.Mr. Sheean: Declined to answer, made no 
objection. We afterwards applied for the in-
spection of these documents and I understood they 
would be here at the trial. 

20 Mr. Scott: There was no understanding; they 
applied to Justice Lloyd and they did not get it. 

The Court : They declined to answer and there 
is nothing which indicates they were required to. 

13. Mr. Veeder: What are the names and ad-
dresses of the engineer and fireman who were 
operating the engine hauling train No. 367, which 
killed Noon 1 A. Defendant is advised it is not 
obliged to answer. 

The Court: In the same category as that pre-. :JO VlOUS. 
14. Mr. Veeder: Has either the engineer or fire-

man of train No. 367 delivered to you written or 
telegraphic statements of the circumstances under 
which Noon was killed 1 If so please attach hereto 
as a part of your answer true eopies of said state-
ments. A. D·efendant is advised it is not obliged 
to answer. 

Mr. She-ean: Plaintiff waives question s and an-
swers 15 and 1'6. 

40 17. Mr. Veeder: How far from the place of the 
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accident was Noon's body thrown or carried t A. 
Noon's body was found near by to the point or 
place of contact. 

Mr. Sheean: Plaintiff waives questions and an-
swers to 18. 

19. Mr. Veeder: How fast was train number 367 
moving when it struck N 00111 A. Between 20 and 
25 miles an hour. · 10 

20. Were there any other pers'Ons on the engine 
. of train .No. 367, at the time and place it struck 
Noon, except its engineer and fireman 1 A. No. 

21. For what distance could the men on the en-
gine of train No. 367 have first seen N,oon if they 
had been looking out for him 1 A. 500 feet. 

Mr. Sheean: Plaintiff waives the ques ,tion and 
answer to number 22. 

23. Mr. Veeder: Was train No. 367 running on 
its scheduled time when it killed Noon 1 A. No. 20 

24. If train No. 367 was not ·on time, or on its 
schedu'le at the time and place it hit Noon, how 
many minutes late was it 1 A. Three minutes. 

25. How many trains passed east and west at 
the place where Noon was killed, between one 
o'clock P. M. and six o'clock P. M. of April 27th, 
19251 A. Fifteen trains moving west and sixteen 
trains moving east . 

26. How many trains were scheduled to pass, 
on all main tracks, the place where Noon was 30 
killed during· the month of April, 192'5? A. De-
fendant is advised that it is not obliged to an-
swer. 

·The Court: Too general; they declined to an-
swer. You g-ot a schedule of the day1 

Mr. Veeder: Just the afternoon. 
27. H'ow many extra or wild trains passed on 

all main tracks the place where Noon was killed 
during the month of April, 19251 A. Defendant 
is advised that it is not obliged to answer . 40 
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28. Have you a map, print, or drawing or 
engineer's notes showing the length and degrees 
of curvature of the main line tracks for six 
hundred feet on either side of · the switch points 
of the switch admitting engines into the works 
of the Athenia Steel Mills Co., as they were lo-

10 cated on April 27, 192151 If so, please attach a 
true copy thereof to your answer. A 11he an-
swer is ''.yes,'' no copy attached. 

The Court: And this map is in response--
Mr. Veeder: To a written demand to produce. 
29. Have you a map, print or drawing or en-

gineer's drawing showing the length and degrees 
of curvature of the £.our main line tracks, for 600 
feet on either side of said switch as they now ex-
ist 1 If so, please attach to your answer a true 

20 copy thereof. A. Yes·. No copy is attached. 
30. What was the distance in feet and inches be-

tween the near or inside rails of the east and west 
bound main tracks at the place and time N1oon was 
killed 1 A. 8 feet, 6 inches. 

31. What changes have you made since April 
27th, 1'925, in the location, curvature, baUasting 
and grade of the road bed and tracks extending 
six hundred feet east and west of the .s-witch at or 
near which Noon was killed 1 A. No changes have 

30 been made in the location, ballasting, curvature or 
grade, but an additional track has been installed 
on the west side of the original tracks. Is that 
'' west side'' correct 1 

J\!Ir. Scott: I cannot change what you have in 
your hand. 

32. Mr. Veeder: vVhat change-s have you made 
since April 27th, 19125, in the location, curvature, 
ballasting and grade qf the industrial tracks lead-
ing from said switch into the plant of the Athenia 

40 Stee:1 Mills Companyf A. The switch referred to 

29 

I nt errogato ries an,d An.swers. 

has been moved and replaced 175 feet west of its 
former position. The switch in question formerly 
led off the main eastbound track. In its new posi-
tion it leads off the eastbound freight track. The 
curvature, ballasting and grade are practically 
the same as before said changes were made. 

33. Since April 27th, 1925, how far have you 10 
widened and extended the embankment extend-
ing east and west of the switch at or near which 
Noon was killed 1 A. ·The embankment on the 
south side at the point of the accident has been 
widened about fifteen feet for some distance east 
on the south side of the main track. The em-
bankment east of the point of the accident has 
not been widened. The reason for widening said 
embankment was due to tke.insta;llation of an ad-
ditional main track. 20 

Mr. Sheean: Plaintiff waives question and an-
swer number 34. 

35. Mr. Veeder: What rules or regulations had 
you in effect on April 27, 1925, and what pre-
cautions had you taken, to protect your employees 
when working on or near your tracks extending 
two thousand feet east and west of the switch at 
or near which Noon was killed 1 

Mr. Scott: Your Honor, I call attention to the 
necessity of the reading of the prior interroga- 30 
tory, for t .he reason that they are both rules on 
the same subject and both rules of the company. 
They are trying to pick out a rule favorable to 
them or dis favorable to us and eliminate the other 
rules. They both relate to the same subject, the 
rules of the company. 

Mr. Sheean: I would suggest, Mr. Veeder, 
that it be submitted for the Court's inspection. 

Mr . Scott: I will not press the motion; I will 
not take up the Court's time . 40 



30 

Interroga.tories an,d Answers. 

35a. Mr. Veeder: What rules or regulations 
had you in effect on April 27, 1925, and what pre-
cautions had you taken, to protect your employees 
when working on or near yiour tracks extending 
two thousand feet east and west of the switich at 
or near which Noon was killed 1 A. Rule R. '' Em-
ployees must not place themselves in position 

1 O where the movements of a car, engine or train 
would injure them. In the performance of their 
duties in connection therewith, they must know 
that they are fully protected as prescribed in the 
rules. Employees must stand outside and clear of 
all main tracks while trains are passing. They 
must not rely upon others • to notify them of the 
approach of .a train. Employees who are careless 
of the safety of themselves or others will not be 
retained in the service.'' 

20 36. Where was Noon located when he was 
killed 1 A. Between the east and westbound 
tracks. 

37. Was Noon standing or walking when killed 1 
A. N·oon was seen moving away from the track at 
the time he received his injuries. 

38. Was Noon e•ast or west of the switch points 
of the plant of the Athenia Steel Mills Co. when 
he was killed 1 A. He was about opposite the 
switch point of the switch which served the indus-

30 trial track. 
39. How far distant was Noon from the switch 

points of the said industrial switch when he was 
killed 1 A. The location given in the preceding 
interrogat .ory is as close as the defendant can an-
swer the 39th interrogatory. 

40. Was Noon struck between the east and west 
bound main tracks or was he between the rails of 
the westbound track when he was killed 1 A. Noon 
was struck while jumping away from the west-

40 bound main track. 
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41. What direction was Noon facing when he 
was killed 1 A. South according to railroad di-
rection. 

42. If Noon wa,s standing when struck, how long 
had he been standing at the place where he was 
killed 1 A. See answer to the 40th interrog ,atory. 10 

43. What was Noon about to do •or in the act 
of doing when he was killed 1 A. Just prior to 
the accident Noon opened a switch and shortly 
prior to meeting his death called his conductor's 
attention to the position of the gates of the 
Athenia Steel Company plant. 

Mr. Sheean: 44 and 45 are waived by the plain-
tiff. 

46. Mr. Veeder: How many switchmen were 
working in Noon's crew at the time he was 20 
killed? A. The crew with which Noon was work-
ing at the time he was injur ·ed consisted of the con-
ductor, two trainmen and flagmen, including Noon. 

47. What were the other switchmen in Noon's 
crew doing and where were they at the time Noon 
was killed? A. Noon's f orema:n or conductor 
was in the second car from the west end of the 
train giving signals to the engineer which were 
relayed to him by one of his trainmen. 

48. vVhere was Noon's foreman and what was 30 
he doing at the time Noon was killed? A. In the 
second car from the west end of train giving 
signals to the engineer relayed to him by one of 
the trainmen. 

49. What is the name and address of Noon's 
foreman 1 A. Def.endant is advised that it is not 
obliged to a,nswer. 

50. Were the gates across · the tra ,cks extend-
ing into the plant of the Athenia Steel Company 

40 
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opened or closed at the time N,oon was killed? 
A. Open. 

51. Was it N,oon'.s duty to open or close the 
gates extending acros ·s the industry tracks? 
A. No. 

52. What service had Noon done just prior to 
lO his death? A. Opened switch leading from east-

bound main track. 
53. Did either of the eng-ineman or the switch 

engine or any of the switchmen or foremen of 
Noon's crew see tr 1ain No. 3167 appr ,oaching the 
switch at or near which Noon was killed? A. 
Yes. 

53a. If so, who· saw said train and how far 
eas 1t of the switch a:t ,or near which Noon was 
killed was the ,approaching train first seen? 

20 A. Conductor 25 feet. 
53b. Did any one of Noon's engine or switch-

ing crews know that train No. 367 was due to 
pass west at the time it did pass? · A. Yes. 

54. Did either of the enginemen, switchmen or 
f,oremen of Noon's crew keep a l,ookout for a p-
proaching trains at · the time Noon was killed 1 
A. No. 

55. What precautions, warnings, or instruc-
tions did Noon's foreman take or give to insure 

30 No001's safety? A. None. 
56. At the time and place Noon was killed, 

were you and he then engaged in earryin~ on in-
terstate commerce ,as a common carrier of goods 
and passengers? A. Yes. 

57. At the time and place Noon was killed was 
he an employee of yours, then and there engaged 
in carrying on interstate traffic or commerce? 
A. Yes. 

5-8. Were the industry tr ,acks extending into 
40 the plant of the A1theni,a Steel Mills Co. used and 

33 

J ohtn C. Fellows, for Plain.tiff, Direct. 

,operated by you in carrying on your interstate 
commer .ce as a common carrier? A. Yes. 

Mr. Sheean: These answer .s to our interroga-
tories were submitted under oath of one of the 
officials of the Delaware, Lackawanna and 
Western Railroad Company. 10 

The Court: The interrogatories and answers 
will be admitted as read. 

JoHN C. FELLOWS, sworn for the plaintiff. 

Direct examination by Mr. Veeder: 

Q. What is your occupation? A. Civil en-
gineer and surveyor. 

Q. How many years have you followed that 20 
profession? A. Sixteen. 

Q. Are you a licens ·ed engineer and surveyor 
of the State of New Jersey? A. I am. 

Q. Have you made a survey of the tracks of 
the Delaware, Lackawanna & Western Railroad, 
at or near the Athenia Steel Mills? A. Yes, 
sir. 

Q. Have y,ou that map? A. Yes, sir. 

By Mr. Scott: 30 
Q. vVhen did you make that survey? A. 

A-0out two weeks ago,-it is dated. 
Q. Where do you live? A. Toms River. 
Q. Where do you practise your profession 1 

A. Toms · River. 
Q. Were y,ou familiar with the vicinity of 

where this map was taken prior to the taking of 
it? A. No. I am familiar wit 1h railroad work. 

40 
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Q. Is that the first time you have ever been in 
that vicinityf A. Yes. 

Q. This was taken two weeks ago 1 A. Yes, 
sir; it is· dated, I think April 18th. 

Mr. Veeder: April 21st. 

lO By Mr. Scott: 

20 

30 

40 

Q. 'That was the time you made the survey in 
191271 A. Right. 

Q. You do not know the conditions there 1n 
April 19251 A. No. 

Q. Whether .similar or changed 1 A. No. 

Mr. Scott: Object to the admission of this 
map on the ground tha.t it does not show 
conditions as they were at the time of the 
accident. 

The Court: If counsel will show the Court 
that they will connect this with the condi-
tions at the time of the accident I will allow 
this testimony. The interrogatories would 
indicate that the only change was the laying 
of the western rail. 

Mr. Veeder: Y e.s·, your honor. 
The Court : 'That will be received and 

marked ,and the engineer may explain it, 
with the qualification that it will be under-
stood by the jury that there rnust be testi-
mony showing that the map accurately re-
produces the situation there at the time of 
the accident. 

Mr. She·ean: We relied upon the inter-
rogatories that the only change made was 
the putting in of a track and the putting 111 
of a fill. We have to rely on the defend-
ant's testimony for that. 
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Mr. Scott: The witness has shown his in-
competency in the making of this map with 
respect to the conditions at the time the acci-
dent happened. If this map is different or 
other than at the time of the accident it has 
no relevancy whatever. 

The Court: I am going to allow it, with 10 
the remark that the witness must explain 
it so that it may be connected with the phy-
sical conditions existing at the time of the 
accident; it may be thait the interrogatories 
do supply that proof. 

(Map marked Ex. P. 2.) 

By Mr. Veeder: 

Q. M-r. Fellows, does t'his map represent, be- 20 
ginning at the east-how far east does this map 
extend 1 A. About two hundred feet east of the 
station-that is the Clifton station. 

Q. And showing Clifton Boulevard where it 
passes under the tracks 1 A. Yes. 

1Q. How far west does this map extend 1 A. 
From the station it is about twenty-seven hun-
dred feet. 

Q. What industries are s'hown on the map? 
A. The Pennsylvania Textile Mill, the Athenia 30 
Steel Company Mills, also coal pockets, and the 
offi1ce, and the glass factory. · 

Q. State where the switch is-point it out-
leading into the Athenia Steel Mills 1 A. Right 
here (indicating). 

Cross examina.tion by M_r. Scott: 

Q. Again I ask, whether you know what the 
situation was there in April, 19251 A. No, I 
could not say. 40 
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Mr. Scott : I ask that the map be stricken 
from the record. 

The Court: Refuse. The plaintiffs cannot 
prove their 0as,e all at once. You may have 
an opportunity later. 

By Mr. Veeder: 

Q. Will you also indicate a point 17'5 feet east 
of the present switch of the Athenia Steel Mills 
on the map. 

Mr. Scott: Object as getting facts and fig-
ures before the jury that the Court--

The Court: It was said in one of the inter-
rogatories that the swit 1ch had been moved 
-is that the ,same switch f 

Mir. Sheean : Yes. 
Mr. Scott: Object because there are three 

switches shown on the map. 
The Court: Better re-frame your question 

to refer to a switch on the main track 175 
feet west. 

By lvir. Veeder: 

Q. I will withdraw that question and ask the 
witness to indicate a point on the map 175 feet 
east of the switch on the west side of the tracks, 
which switch leads into the Athenia Steel Mills 
plant. A. Riight about there. 

Q. Will you make a fairly large cross there. 

(Witness marks map with X.) 

Q. I show you a photograph, marked number 
one, and ask whether or not that shows the ap-
proach to the Delaware and Lackawanna tracks 
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at the Athenia Steel Company plant as it is at 
the present time 1 

1Yir. S,cott: Object to that question as lead-. 1ng. 

Q. I show you a photograph and ask you what 10 
that is 1 

The Court: Did you take the photograph, 
. Mr. Fellows 1 

A. No, sir. 
Q. Does, that photograph correctly represent 

the conditions there at the time you were there 1 
A. Yes. 

Mr. Scott: Apparently these photographs 
we,re all taken on the 21st of April. They 
correctly represent the conditions that they 
purport to represent as shown by the mark-
ings on the photographs, but the photograph 
marked number one is immaterial and incom-
petent, number two is immaterial, inc-ompe-
tent and irrelevant, and the s1ame applies to 
number three. With respect to photographs 
six and seven, they are immaterial, irrelevant 
and incompetent, and besides these reasons 
that I have stated, with respect to all the pho-
to.graphs offered, including photographs four 
and fi:ve, they do not show the conditions ex-
isting at the time of the accident. 

The Court: I will hear you, Mr. Veeder, 
in re1gard to materiality. You purpose to 
show that these photographs, numbered one, 
two, three, and so on, reproduce and repre-
sent the location and the physical conditions 

20 

30 
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existing at the time of the accident at the 
point where the accident occurred 7 

Mr. Veeder: Here is the Athenia Steel 
Mills office, where we alleg·e that the cross-
ing is. We allege that the accident happened 

10 one hundred feet or so from that crossing. 
We are offering them for the purpose of 
showing the crossing. 

Mr. Sheean: We are offering them to 
show special conditions under which special 
care should be observed. 

Mr. Scott: ·The photographs shmv that 
somebody broke down the railroad com-
pany's fence and trespassed on the right-
of-way. 

20 The Court: Thes·e photographs may be 
marked, and if it appears at the close of the 
plaintiff's case that they do not properly rep-
resent the conditions I will strike out and in-
struct the jury to disregard, and the same 
rule a pplie •s to the other photographs. You 
may have this witness identify them as cor-
rectly representing conditions as of April 
21, 1927. 

A. Yes. 
30 

Cross exa,mina ,tion , by Mr. Scott: 

Q. Mr. Fellows, I think I heard you say some-
thing in your qualification as a civil engineer 
about having done some railroad work7 A. 
Yes, sir. 

Q. For what railroads 7 A. For the Lehigh 
Valley and the D. L. & W. 

Q. What was the chara:cter of that work? A. 

40 Construction work and railroad surveying. 
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Q. What 00,nstruction work have you done for 
the La.ckawanna? A. I was on the Nicholson 
cut-off when it wa,si built. 

Q. Looking at these photographs-in Exhibit 
P 3 I call your attention to a post here and a 
wire fence - that is the character of the Lacka- 10 
wanna railroad property line fence 7 A. It is. 

Mr. Scott: You have no objection to my 
marking that, Mr. Veeder 1 

Mr. Veeder: No. 

Q. Mark that with a cr ,oss-this concrete post. 

(Witness marks map with an X.) 

Q. In this photograph P 4 a series of these 20 eoncrete po1s1ts shows in that photograph our 
property line fence7 A. Yes, sir. 

Q. And thi .s wire is the method by which they 
separate their property lines 1 A. Yes, sir. 

Q. How far-will you indicate on this map how 
far this road is from what you designa-ted on 
your map with an X? A. That's this roadway 
up here, isn't it 7 

Q. I am asking where this road is on this map, 
the road shown in Photograph P 4, if y,ou know. 30 
A. I would say _it was in here ,vhere the dotted 
fence line is. As near as I can tell from the photo-
graph it would show the fence line here. 

Q. Mark on this Exhibit P 2 where the highway 
road shown on Exhibit P 4 is if you know. A. It 
looks to me to be right there. 

Mr. Scott : There is no obj e0tion to · my 
marking that highway? 

Mr. Sheean : W 1hat is the direction of this 
map? 40 
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Mr. Scott: Just the reverse of the map fur-
nished you by the company. 

Q. And that is on the opposite side from the 
switch point that you have marked with a cr,os-s 1 
A. Yes, sir. 

10 Q. How far is t1his highway to the place where 
you have marked with a cross~ A. I will scale it 
-about 320 feet. 

Q. You do not iknow what the condition of tha.t 
wire fencing was in April, 19·25~ A. No. 

Q. The only thing you are testifying today is 
that on April 21, 1927, these posts and this wire 
fencing was as appears in Exhibit P 4 A. Yes, 
sir. 

Q. On Exhibit P 5 I call your attention to nine 
20 -concrete posts-are t'hos-e the concrete property 

line posts ,of the railrorud company~ A. Yes, sir. 

30 

Q. Where is the property in the foreground of 
this picture on your map~ A. Right around the 
office -of the steel milil, right opposite where I put 
the cross. 

Q. Indicate where this pr ,operty here is on your 
map. A. Yes, sir. · 

Q. We will mark that place here Ex. P 5, that 
Place I have indicated as the foreground of the 
property in Exhibit P 4, and with respect to this 
photograph here, you do not know what the con-
dition of the wire fencing was in April, 1925 A. 
No, sir. 

Q. Here is a photograph, Mr. Fello ·ws,-on this 
photograph P 9 I call your attention to the fa -ct 
that there are concrete posts ,on both sides of the 
railroad track running into the distance, and these 
are the concrete property line posts of the rail-

40 road company1 A. Yes, sir. 
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Q. And this building here to the left in the pho-
tograph, is that the steel works~ A. Yes. 

Q. And the fence property line of the railroad 
company as shown on the photograph was all 
wired at the time you were there1 A. 1There was 
an entrance at the plant on each side. 10 

Q. And regarding this Exhibit P 9, you do not 
know what the condition was in April, 1925 A. 
No, sir. 

Q. This P 7 shows a view from a station plat-
form looking west-what station was that~ A. 
Clifton. It looks very familiar. 

Q. Is it Clifton~ A. I would say it was Clifton 
station. I did not take the photograph, but I was 
there. 

Q. There are shown in this photograph how 20 
many main tracks~ A. There is a fence between 
the tracks-it looks like four. 

Q. Is Clifton station shown on your map! A. 
Right here (indicating). 

Q. That is D. L. & W. Clifton station! A. Yes, 
sir. 

Mr. Sheean: I ask permission to call Mr . 
MacGowan out of time. 

M. J. McGowAN, sworn for the plaintiff. 

Direct exarmina.tion by Mr. Sheean: 

Q. What is your residence, Mr. McGowan 1 A. 
319 West 105th Street, New York City. 

Q. What is your occupation 7 A. Chief train 
dispatcher for the Lackawanna at Hoboken. 

Q. Were you occupying that position April 27, 
19257 A. Yes, sir. 

30 

Q. As chief train dispatcher what records, if 40 
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any, have you, showing the movement of trains 
between Paterson and Passaic on that datef 

(Witness produces large sheet of paper.) 

Q. You have a train sheet in your hand f A. 

10 
Yes, sir. 

Q. This is the original train sheet, produced in 
response to subpoena 1 A. Yes. 

Q. Look at that and indicate the record of Tr ·ain 
3167 on the afternoon of April 27, 1925. A. vV ant 
me to call the time 1 

Q. Yes. A. Passing the west end of Bergen 
'Terminal 4.38, Secaucus tower 4.40, Passaic tower 
4.50, Paterson Junction tower at 5 o 'clo0k. 

Q. Does that ·sheet show what time the train 
went past Clifton station 1 A. The man workin2: 20 <J this sheet has a notation that Train 367 struck 

30 

and instantly killed Trainman George Noon at the 
junction 4.5·2 P. M., two minutes after passing 
Passaic tower. 

Q. What time was that train due at that station, 
if you can tell from that sheet 1 A. The time table 
shows, but we do not have the time they are due; 
this is the exact time they pass. 

Q. What is the distance between the points you 
named 1 A. A mile and a half. 

Q. What time did they make that in, according 
to the time sheet1 A. Ten minutes from Passaic 
to Paterson. 

Mr . .Scott: Mr. Sheean asked what time they 
made it in, in accordance with the time sheet. 

A. Passaic to Paterson is a dis :tance of four 
miles. 

Q. Any stop on that train between those two 
40 points f A. No, sir. 

43 

M. J. McGowan, for Plaintiff, Direct. 

Q. Does your re:cord show what the extra trains 
were that passed over that line on the afternoon 
of April 27th 1 A. Yes, sir. 

Q. Please indicate the number to show the ae-
tivity these tracks are subject to. A. The last 
through 'train passed there at 2.42, extra 2110 lO 
went through ,at 2.50, at 3.45 extr ,a 11163. 

Q. 'These are in addition to the regular traf-
fic 1 A. That's an unscheduled train. These are 
west hound. Extra 367 east left Paterson J unc-
tion at 1.13, extra 9-67, Paterson Junction at 2 
P. M., extra 1174, 1.23 P. M. at Paterson Junction. 
Here's 884 left Paterson Junction at 12.01 P. M., 
extra 536 at 12.18, 581 ,mt 12.50, extra 311 at 3.22, 
extra 986 at 4.31. Here's a through freight 2139 
at 1.20 P. M. eastward, the next would he 581 left 20 
Paterson at 4.40 arrived at Passaic 6.25. They 
are all eastward. I did not call off the pa,ssenger 
trains. I have given the freight trains and not 
the passengers, those were the extra trains not 
scheduled. 

Q. Do you have any extra passenger trains 1 
A. I don't see any during that time. 

Q. Looking at your train sheet-were you oper-
ating under E·as,tern SitancYard Tim,e 1 A. Yes,. sir. 

Q. Did you change on the night of April 26th f :30 
A. We did not change our time, we kept Standard 
right through. 

Q. Do you remember whether or not the change 
of time occurred on the Sunday night be.fore this 
accident 1 A. I am pretty sure it did. 

Q. Are you familiar with the consist of 367, 
huw many cars are in that train f A. Nine cars, 
baggage, combination and c,oac,hes. 

Q. Got the type of engine f A. 1035 was the 
number. -JO 
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Q. Is that one of those new engines where the 
fireman and engineer are separated, or are they 
both in the same cab 1 

Mr. Scott: Object as leading. 

Q. You may state what the facts are if you 
know. A. It was the type where the fireman and 
engineer are separated. 

Q. What is that type of engine called 1 A. I 
don't know as I can state. 

The Court: Who makes up that sheet¥ 

A. Three men on eight hour shifts. 
Q. What did you say was , the time this train 

made between Paterson and Passaic? A. About 
thirty-five miles an hour or around there. 

Q. Your time sheet does not show? A. We only 
have a report at Passaic and Paterson. 

Q. What was the time between those points 1 
A. Passaic Tower, west of the station 4.50, and 
Paterson Junction 5 o'clock. 

Q. What's the distance 1 A. From Passaic 
Tower to Paterson station is 4.1 miles. This was 
a couple of miles east of Paterson. 

Cross examina.tion by Mr. Scott: 

Q. You are the chief dispatcher1 A. Yes, sir. 
Q. And you are not connected with the motive 

power department, which is connected with en-
gines and knows, the character of the engine, and 
if Mr. Sheean and Mr. Veeder had wanted to work 
out the type of engine they could have found that 
out from the motive power department 1 A. Yes, 
sir. 
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Q. With respect to 367 leaving Passaic tower 
at 4 :50 and arriving at Paterson Junction at 5 
o'clock, that was the train involved in thi~ a0ci-
dent? A. Yes, sir. 

Q. There is nothing on the train sheet show-
ing how long the train lay still after this accident 
happened? A. No, sir. 

Q. All the data you have is that the train 
passed east of Clifton at the Passaic Tower at 
4.50? A. Yes, sir. 

Q. There was what is known as the Passaic 
drill, was there not? A. Yes, sir. 

Q. What time did they leave Paters-on on the 
day in question? A. 4.40 P. M., extra 581. 

Q. And that was moving east toward Clifton, 
Athenia and Hoboken? A. Yes, sir. 

Q. Your 1sheet also shows the regular scheduled 
pass ,enger trains? A. Yes, sir. 

Q. Will you tell the court and jury what pas-
senger trains you had running west on the after-
noon of April 27, 1925? A. Starting at 12 
o 'clock-411, 12.39 at Passaic Tower, 481 at 3.12, 
477 at 3.29, 37'5 at 4.04 P. M., 465 at 4.27 P. M., 
367 at 4.50 P. M. Those were the westbound trains 
up to the time of the accident. 

Q. How about eastbound? A. 458 at Paterson 
Junction 12.48 P. M., 466 at 2.53 P. M., first num-
ber four at 4.13 P. M., 462 ~t 5.34. That was after 
the accident. 

1Th" Court: Mr. 11cGowan, you may be ex-
cused. 

Mr. Veeder: Plaintiff now requests the 
reading of a rule of the defendant company 
known as• rule number ten. The foundation 
has been laid for these rules by admission 
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of counsel and a special off er is made of this 
rule. 

Mr. Scott: I see you have a book which is 
the book of rules in force at the time of the 
accident. 

Mr. Veeder (Reading from book of rules) : 
'' Employees on duty, in connection with 
train service; also levermen in tower-houses •; 
switch tenders; . railroad and street cross-
ing flagmen and gatemen, are prohibited 
from reading, engaging in unnecessary con-
versation, or having their attention diverted 
from their duties.'' 

Mr. Veeder: Plaintiff now offers in evi-
dence rule 30, page 28, in the book of rules 
of the defendant company. (Reads) '' The 
engine bell must be rurng when an engine is 
about to move and while approaching and 
pas.sing public crossings at grade, when run-
ning through tunnels and yards, along the 
streets of towns and cities, and when pass-
ing a train standing on an adjacent track." 
Plaintiff also offers Rule 101, page 37 : 
(Reads) " ·Trains must be fully pro tecte d"-

Mr. Scott: I object, I cannot see how this 
rule has any relevancy to the is,sues. 

The Oourt: Let me see it. (Book is handed 
to the Court.) How do you say that rule is 
relevant, Mr. Sheean? 

Mr. Sheean: The last part of it. 
The Court: You do not need that. The 

law of the state covers that. 
Mr. Sheean: We will waive the rule. 
Mr. Veeder: Plaintiff offers Rule 115, pago 

40. 
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Mr. Scott: Objeet as immaterial, incompe-
tent and irrelevant. 

The Court: Objection sustained. Not ma-
terial. 

Mr. Veeder: Plaintiff offers Rule 118. 
Mr. Scott: Same objection. 10 
The Court: Objection sustained; that is in 

the same category. 
Mr. Veeder : Plain tiff offers Rule 397. 
Mr. Scott: Object to that rule as incom-

petent, immaterial and irrelevant. It has 
reference to switch tenders; no switch tender 
is involved in this complaint. 

The Court: I understand that the grava-
men of the offense is that the approaching · 
train gave no signal. I think this rule is not 20 
material. All of these rules are subordinate 
and in the last analysis must be predicated 
on the law. I will allow 397 to go in and 
you may have an exception. 

Mr. Veeder: Rule 397 (Reads) "They must 
keep the switches locked for the main track, 
except when passing trains to and from an-
other track, and must watch for approaching 
trains and give the proper signals; see that 
the switches are in good condition and clear 30 
of obstructions, reporting promptly any de-
fects which they cannot remedy. They must 
stand at least ten feet from switch-stand 
while trains are passing over the switches." 

Mr. Sheean: We will strike that out as 
having no bearing. I addressed my remarks 
to four hundred. 

Mr. Scott: You withdraw Rule 397 and 
now offer 400. I object to that on the same 
ground and for the further reason that there 40 
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is nothing to show that switch tenders are 
in any way involved in this case or in any 
way a class of employees involved in this case. 
Examination of the book of rules will disclose 
that. 

The Court: I will allow it. It may be read 
and you may have an exception. 

Mr. Veeder: (Reads) "Where two or more 
switch tenders are employed at one post they 
must relieve one another, and give full in-
formation regarding overdue trains." 

Mr. Sheean: This was an overdue train by 
the admission in the interrogatory. 

Mr. Veeder: Plaintiff bffers Rule 402. 
Mr. Scott: Object as irrelevant. 
The Court: It may be read. The objection 

is overruled. You may have an exception. 
Mr. Veeder : (Reads) "Under the title 

'Conductors.' Rule 402 Conductors report 
to and receive- ·They have general charge 
of the train to which they are assigned and 
all persons employed thereon, and are re-
sponsible for the movement, safety and 
proper care of the train, in strict accord-
ance with the rules and special instructions; 
likewise for the good conduct and vigilance 
and the faithful performance of duty on the 
part of their trainmen.'' 

Mr. Veeder: Plaintiff offers Rule 46-3. 
11r. Scott: That is under "freight con-

ductors.'' 
Mr. Sheean: Yes, sir. There were five men 

in this crew. 
Mr. Scott: Object as immaterial, incompe-

tent and irrelevant. 
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The Court: It may be read. Exception. 
Mr. Veeder: Under the heading "Freight 

Conductors,'' Rule 463. (Reads) '' They 
must see that their trainmen are so distrib-
uted over the train as to control it most ef- . 
fectually and to be able to pass signals from 10 
any part of it to the engineman. In cold or 
inclement weather they may allow their men 
to ride in the caboose or on the engine, when 
consistent with safety, but in descending 
long grades and when approaching and pass-
ing through points at which the train may 
Le required to stop, the trainmen must all 
be out on the train in their proper posi-
tions.'' 

Mr. Veeder: Rule 521 is offered. 20 
Mr. Sheean: We offer the entire rule in this 

case because they are all tied up in one; only 
a part is really pertinent, the rest is ex-
planatory or collateral. That rule is particu-
larly applicable to extra trains and delayed 
trains. 

Mr. Scott: Object as incompetent, irrele-
vant and immaterial. 

The Court: I think this rule is not material 
to the issues. Objection sustained. 30 

Mr. Sheean: The plaintiff will offer to 
prove that rule. I will withdraw my offer and 
offer Rule 526. 

The Court: Is there any objection to that 1 
I will allow that to be read. 

Mr. Scott: Object on the ground that the 
rule has no application to the parties in-
volved in this suit. The book of rules itself 
will show the distinction between trackmen 
and trainmen. 40 
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The Court: Objection overruled. 
Mr. Veeder: Under the heading "Engine-

men," page 115, rule 52·6. (Reads) "They 
· must stop and inquire respecting any signal 
not understood, and on delayed regular trains 
and extra trains must keep sharp lookout for 
trackmen and hand cars, sounding the whistle 
signal at short intervals where the view 1s 
obscured.'' 

Mr. Veeder : Plaintiff offers rule 530. 
Mr. Scott: Object. Immaterial, incompe-

tent and irrelevant. 
The Court: Admitted. You may have an 

exception. 
Mr. Veeder (reads) : '' Trains must proceed 

with caution through yards and station limits, 
particularly at night. Enginemen must keep 
in mind the location of main track switches. 
If a light cannot be seen on a switch where 
a light is usually displayed, they must reduce 
speed sufficiently to stop before reaching the 
switch, unless the track is seen to be clear. 
·They must report all such failures to the 
Superintendent.'' 

Mr. V·eeder: Plaintiff offers rule 5'53. 
Mr. Scott: Object for the same reason. 
The Court : This rnay be read and excep-

tion noted. After all, all of these rules are 
predicated on the theory of the duty upon 
the employees to exercise the care which the 
conditions require. 

Mr. Veeder (reads): "They must maintain 
as far as practicable regular and uniform 
speed, avoiding excessive speed on descend-
ing grades and run with due caution where 
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the track is under repair and at all points 
where there is reason to apprehend danger." 

Mr. Scott: With regard to that book of 
rules,-Mr. Veeder was not there as a wit-
ness 1 

Mr. Veeder: No. 10 

GuY L. WALLGREN, sworn for the plaintiff. 

Direct examination by Mr. Sheean: 
Q. Mr. Wallgren, where do you reside1 A. 

Wallington, New Jersey. 
Q. With what institution are you associated f 

A. The Athenia Steel Mills Company. 20 
Q. Where is that located¥ A. At Clifton, New 

Jersey. 
Q. What is the nature of your work! A. Cold 

rolled steel. 
Q. How long have you been in the employ of 

the Athenia Steel Mills Company¥ A. A little 
more than eighteen years. 

Q. Are you acquainted with the general phys-
ical conditions surrounding the mills of the Aithe-
nia Steel Company¥ A. Yes, sir. ;10 

Q. And with the so-called pathway across the 
tracks of the Delaware & Lackawanna Railroad 
from the south to the north 1 A. To a certain 
extent. 

Q. Describe what sort of approach there is to 
that track on the south side. A. To the tracks 
proper¥ 

Q. Yes. From the road that leads to and from 
Clifton Avenue. A. There is a shop road from 
the main road up to the plant. -:I 0 
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Q. Does that road continue up to the trackt 
A. The road itself actually stops at the office of 
the plant, and there is a small bridge over a ditch 
or culvert that leads to the tracks. 

Q: While you are dealing with that side I call 
your attention to a picture purporting to repre-
sent conditions at present at that place, marked 
Exhibit P 3, and ask you to look at it and state 
whether or not you recognize what is portrayed 
there? A. Yes, sir. 

Q. How long has that condition existed as you 
saw it in that picture? A. A good many years, 
the exact number I could not say. 

The Court: Did that same condition exist 
April 27, 1925 t 

A. To the best of my knowledge, yes, sir. 
·Q. And you went ,to the plant every day? A. 

Except Sundays. 
Q. What were your hours 1 A. Seven to six. 
Q. And you are very familiar with that neigh-

bor hood? A. Yes. 
Q. Was there any change from the conditions 

there on or about the 24th of April, 1925, and the 
21st of April, 1927, when this photograph was 

30 taken? A. There has been an exitra track laid on 
the side that this picture was taken from. 

Q. That is not shown in that photograph, is it 1 
A. It does not show it. 

The Oourt: What other changes have been 
made 1th ere? 

A. I would say these switches have been moved. 
Q. On which side of the track were they1 A . On 

40 the same side. 
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Q. Are they shown in that photograph 1 A. 
No. 

'Q. So relatively the photograph portrays about 
the same condition as exislted on the 27th of April, 
1925? A. Yes. Much as shown in the picture. 

Q. Describe to the jury the conditions of the 
approach to that crossing on the other side, the 10 
north side as I call it-what leads up to i1t? A. 
There is a dead-end street, I call it, and a sort of 
pathway that · men, women and children use all 
day, and people working in the plant also go 
straight across the tracks and into the plant and 
other places. 

Q. Tell us what in the way of culvert or head-
stone is placed there, if there is one. A. There is 
a ditch on the north side, but there is no covering 
of any kind thait I know of. 20 

Q. Is there a sort of curb goes along the edge 
of the right of way? A. Not that I know of. 

Q. To what ex·tent, and by whom, was that 
pathway in use on April 25th, 1925, and prior to 
that time, if you know? 

Mr. Scott: Object as immaterial. Merely 
because people trespass on railroad property 
does not give any right or raise any duty on 
the part of the railroad company to do any-

'-'0 thing except not wantonly injure them. u 
The Court: I think it must have some bear-

ing as to the knowledge which the company 
had as to the use by the public on foot of cer-
tain parts of the right of way. Objecition 
overruled; you may have an exception and 
he may answer. 

( Question repeated.) 

A. That is the path across the tracks? It was 
in general public use. 40 



JO 

20 

30 

40 

54 

Guy L. Wallgren, for Pla.intiff, Direct. 

Q. You saw it used 1 A. Yes, sir. 
1Q. What character of people used it, as to 

women, children and men? A. The workers in 
the place where I am employed going to and from 
work, school children going to school about half 
a mile away. 

Q. Calling your attention to the south side of 
the track, what is the fact as to their being a play-
ground in that neighborhood? A. There is an 
athle 1tic field, used for baseball and football. 

Q. You may state whether that was pretty gen-
erally patronized by people living on the other 
side of the track. 

Mr. Scott: Object as leading and immate-
rial. 

The Court: He may tell who used the path. 
Mr. Sheean: I will withdraw the question. 

Q. Tell us about what time in the evening the 
men from the plant would cross that path? A. 
About six. 

Q. And at what time in the morning1 A. Be-
tween six and seven. 

Q. Could you give in hundreds approximately 
the number of men who crossed twice a day? 

Mr. Scott: Object to the suggestion that 
there may have been hundreds. 

The Court: Approximately how many peo-
ple from the steel plant used that path morn-
ing and evening? 

A. About one hundred and fif1ty. 
Q. How long had they been doirng that? A. Ever 

since that plant has been up; to my knowledge 
eighteen years . 
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Q. Are you familiar generally with the number 
of tracks and the location of the industries at and 
about this crossing? A. Pretty near. 

Q. I will ask you whether with the exception of 
that track on the s,outh side, called the eastbound 
track, and the removal of the switch to another 10 
point, and the change in the embankment east of 
the switch, I will ask you whether these conditions 
are about the same now as in April, 1925, with 
the exception of the changes I have suggested? 
A. Practically the same. 

Q. What is located across the tracks near this 
path opposite the Athenia Mills? A. A small 
glass works and coal pockets. 

Q. What is located on the north side of the 
tracks a few hundred feet east of the glass works? 20 
A. The coal pockets are east and below that on 
Clifton A venue is the Pennsylvania Textile Mills. 

Q. Do you know whether these industries are 
served by side tracks which lead to these main 
line tracks that we are discussing1 

Mr. Scott: Object as immateiral, and on 
the ground that such tes ,timony has no ten-
dency whatever to prove the point that Mr. 
Sheean has. 

The Court: I think that the topography 30 
should be made known to the jury and to tha 1t 
extent it is material as I view . it. He may 
answer. 

A. There is a sidinig into the coal yard; so far 
as the textile mill is concerned I could not say. 

Q. Calling your attention to Exhibit P 5 I will 
ask you ito examine it. Can you tell the jury 
whether that represents the conditions as they 

40 
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existed at that point at this time? A. Practically 
the same. 

Q. Tell what view that pieture gives you? A. 
It shows the end of Clifton Place, as it is called, 
at the end of the street looking across the tracks 
to the office of the Athenia Steel Company, with 
a paith here to the tracks. 

Q. What is the character of the path with ref-
erence to being well worn? A. Pretty well worn. 

Q. Is this Clifton Place the dead-end street you 
referred to? A. Yes, sir. 

Cross examination by JJ1r. Scott: 
1Q. Will you step down to -this large map on 

the easel, known as P 1? I ask you to look that 
over and famili 1arize yourself with it. Here the 
lettering says '' Athenia · Steel and Wire Com-
pany," and there is a track called "coal track," 
and another '' storage track,'' and another 
'' coke, or commercial track'' You recognize that 
layout of the tracks in the vicinity of the plant, 
and that is as they were in April, 1D25? A. To 
the best of my knowledge. 

Q. And beyond the track marked '' storage 
tr:ack '' is one called '' eastbound main track?'' 
A. Yes. 
· Q. And the westbound main track and the 
track that was not in active service on the other 
side. A. Yes. 

Q. And a track leading up to the coal yard-
that i,s as they were in 1925? A. Yes, sir. 

Q. This photograph P 3 shows the situation 
here on the map we have been talking about can 
you indicate about where this fence would be? 
A. I would say right here. That would be the 
end of the fence. 
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Q. I will mark that P 3; the fence of which you 
indicated the end is m·arked "fence" on the map, 
and this point here like a step is right at the end 
of the fence? A. Yes, sir. 

Q. How far is it, would you say, from the end 
of that fence where the step is up until you get 10 
to the eastbound m-ain track? A. In actual feet 
I could not say, but in my best judgment it is 
about twenty-five feet. 

'Q. And to get from this step shown in the pho-
tograph and marked on the map P 3 to the east-
bound main track you have to cross first this coke 
or commercial track, the storage track, and then 
you had to go beyond that, and to get across the 
railroad tracks you had to cross the westbound 
main · track, and this other track which you told 20 
us was not in active use, and also a switch track 
leading into the coal yard, and all of that time 
from the time you leave the fence shown in P 3 
until you get past the coal yard track you would 
be traveling within the limits of the railroad 
company's right-of-way. A. I believe you would. 

Q. Because from the other side the map indi-
cates or shows a fence. A. Yes, sir. 

Q. And that fence which I have indicated just 
now is the fence shown in this Exhibit P 5? A. 30 
Yes, sir. 

Q. I will mark this fence as Exhibit P 5; after 
you got past the Mears coal track you C'ame to 
where the fence of the railroad company was lo-
cated and then you entered upon another path 
which you have explained was the continuation 
of the de1ad-end street. A. Clifton Place. 

The Court: vVas there a fence across that 
dead end? 

40 
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A. Yes, sir. A wire fence. 
Q. How long had it been there? A. It was put 

up after I started to work at the plant. It has 
been there a good many years. 

• 
1Q. That was the wire fence the railroad com-

pany strung along its right -of-way? A. Yes. 
Q. I do not imagine you recollect how that fence 

was, the condition of the wire, on April 27, 1925? 
A. I could not say. 

Q. Know whether it was intact or not? A. I 
have not been over on that side of the track to see. 

Q. You have never had any particular occasion 
to go over, your busines ,s being c.01 tfined on the 
opposite side of the track? A. That's right. 

Q. Your plant is in Clifton, N. J.? A. Yes, sir. 
'Q. How many people have you in that plant? 

A. The exact number I eould not say,-about two 
hundred and fifty, I think. 

Q. Have you a safety department there which 
looks after the safety of the employees? 

The Court: A hospital room? 

A. A first-aid room, yes. 
Q. Do you have a department which instructs 

employees with respect to conducting themselves 
in a safe and proper manner? A. No, sir. 

Q. Did you say that your plant employs women? 
A. No, sir. 

Q. Children? A. No, sir, only men, outside of 
the office. 

Mr. Scott: I desire to move to strike out 
Exhibit P 5, unless they have other ~itnesses. 
It has been shown tha.t it does not represent 
the locus in quo · at the time of the accident. 

,\ 
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Mr. Sheean: I assume that Mr. Scott means 
that we did not show that the wire was down 
in 1925. 

The Court: Of course in receiving an ex-
hibit of this chara0ter it may be received 
with the qualification that it generally por-
trays conditions as they existed at the time of 
the accident with the exception that some part 
of it was not then in the same condition as 
when the photograph was taken. The motion 
to strike will be denied. You may have an 
exception. The jury wiU, oif c,ourse, under-
stand the qualification. 

ANDREW J. JOHNSON, sworn for the plaintiff . 

Direct examination by ]}Jr. Sheea .n: 

Q. Mr. Johnson, where do you reside? A. Clif-
ton Boulevard. 

Q. In what city? A. Clifton, N. J. 
Q. How long have you lived in Clif,ton? A. 

Since 192·2. 
Q. You are employed by the Delaware & Lacka-

wanna Railroad Company? A. Yes. 
Q. Y,ou occupy what position with the railroad 

co,mpany? A . .Section foreman. 
Q. How long have you occupied that position 

with your territory located at Clifton? A. Right 
· after 1922 I was in Clifton. 

Q. You were empI,oyed in that territory on 
April 27, 19251 A. Yes, sir. 

Q. Can you tell us how many main tracks there 
were in operation at the point in Clifton west of 
the station, for instance? A. Two main tracks, 
eastbound and westbound. 
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Q. Which one was the eastbound track? A. 
The -one on this side. 

Q. The ea:stbound track is the first track next 
to the mills on the south f A. Yes, sir. 

Q. And the westbound track is the track next 
10 to thatf A. Yes, sir. 

Q. What was that third track! A. That was 
just a little short piece; when they was building 
bridges they left it for a while. They was laying 
foundations and they was nothing running over 
them. 

20 

30 

40 

Q. Do you know that s•wi tch there that led into 
the Steel Company? A. Yes, sir. 

Q. Did you know that switch there that led into 
the Steel Company? A. Yes, sir. 

Q. You may state what is the £act as to the 
l?cation of that switch being changed t A. Yes, 
sir. 

'Q. Could you indicate on that map, Exhibit P 1, 
where that old switch, the former switch, was lo-
cated? (Witness looks at map.) A. Let's see, 
is this the westbound side f This is the coal pocket 
this would be the switch. The switch before I 
don't know just how far--

Mr. Scott: I do not mind your pointino-
out the switch to him. 

0 

Mr. Sheean: This is the old condition 1n 
1925 at the time of the accident. 

A. That was on the eastbound track, that was 
over on track four and then over this way there 
was one. 

The Court: At the time of the accident ' which was the 27th of April, where was that 
switch located 1 
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A. It was-I don't know just how many feet, 
maybe one hundred feert east of the present switch. 

The Court: Do you discover an old switch 
on that map1 

A. rrhat's cut out of everything. 10 
Q. Does the old switch appear on that map! 

Mr. Sheean: That is a map of the old situ-
ation. That switch was there in 1925. 

A. Is this the eastbound track 1 

Mr. Scott: That's the way it was in 1925. 
This is the eastbound track. 

The Cour it: And that is the switch shown 
on the map. 

A. The switch was one hundred feet, maybe 
o¥er, from the present switch. 

Q. With the ·exception of that extra track put 
there, and the readjustment of the switch and the 
fill there, are the conditions, generally speaking, 
about the same there today as in April, 1925? A. 
Everything is changed now. 

Q. What changes have taken placet A. The 
place was filled for one track fifteen · or twenty 
feet. 

Q. What -changes in the trackage? A. Noth-
ing except one track was laid, track four, and 
one track laid on the other track, three. 

Q. They put down a new track and changed the 
s,witch? A. Yes, sir, to track four. 

Q. With these exceptions tell us how the condi-
tions in 192'5 compare with the conditions at the 
present time? A. I don't see there was any real 
difference . 

20 
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Q. Referring to the old switch as it was in 192:5, 
was there any ballasting between the rails and 
ties 7 A. Ballast stone just like they are today. 
The switch rods are a little clearance s·o the brake-
men can move the switch. 

10 Q. What sort of ballast between the tracks 7 
A. Crackeq. stone. 

Q. How large are they 1 A. From a half inch to 
an inch and a half. 

Q. How are they piled with reference to being 
level or coming up to a point 1 A. Half an inch 
below the t-op of the tie. 

Q. I am referring to the eastbound and west-
bound main traclks, the stone ballasiting is be-
tween the two 7 A. Yes. 

20 Q. Is it laid on a level or does it pile up in the 

ao 
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centre between the tracks 7 A. Every once in a 
while we raise the tracks and fill in. We make 
a new roadbed. 

Q. And there is no accumulation of stone be-
tween the track 1 A. Everything is nice and level. 

The Court: You supervise the work 1 

A. Since 1924 with the Lackawanna. 
Q. Referring to this picture called Exhibit 

P 8, I will ask you to look at it and see if you 
recognize what is portrayed there. W·hich direc-
tion are you looking in that picture 7 A. That's 
Olifton Avenue, and that's the coal shed, and 
that's the switch into Athenia Steel as it is now. 

Q. ~ Thi ch direction are you looking 7 A. To-
wards Paterson. 

Q. Looking west 7 A. If I am standing near 
the mill I am facing towards Passaic, or Clifton, 
that's east. That's in this picture. 
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Q. I c.all your attention to the character of the 
ballasting between the tracks. Is it level or 
heaped up in the centref A. There's bigger and 
smaller, you cannot make it level. 

Q. In stepping on them explain to the jury how 
they give or do no,t give secure footingf A. I 10 
have been walking over them ever since I have 
been able to walk; you c,annot slip because it is 
rough. 

Q. You have just looked at this picture, can 
you see the Clifton 8tation in the disrtance 1 A. 
Yes, here. 

Q. When was that station put in there 1 A. 
Station completed a year ago last New Year; 
that's the time the tioket agent moved in. 

Q. How far is it from that s1tation as now lo- 20 
cated to the switch where this accident oceurred 7 
A. I don't think it is quite half a mile; maybe, 
not quite. 

Q. Y 011 say this is a new station built about 
two years ! ago 7 A. A year ago last New Year. 

The Court: What was there beforef 

A. ·The old station was below the new one about 
two hundred feet. 

Q. What are the facts with reference to the 
tracks being straight or curved extending west-
erly fr-om Clifton Station 1 A. There is a curve; 
but there is no obstruction. When I am working 
by the station I can see the train above Athenia 
Steel. That is, if I am looking I can see. 

Q. Describe to the jury how many curves. A. 
There is a curve to the right near Athenia Steel. 

Q. State whether there are one or more 
curves 1 A. Only one. 
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Q. Could you tell us the degree of curvature 1 
A. Three inches. 

Q. State whether or not that is ,an acute curve 
or otherwise in railroading 1 A. Not a sharp 
curve ; the lower side is three inches lower than 

10 the high side. 
Q. You heard something here about a passage 

way or path over the tracks of the Lackawanna 
near the Athenia Mills. Are you f,amiliar with 
that 1 A. Yes, sir. There's trespassers there: 
they fix the fence and then they cut it. They 
send a man to fix the fence and then they cut the 
top and push it down wi1th their f.oot ltke this so 
people can cross · over. 

Q. What was the condition of the fence on 
20 April 27, 19251 A. I think it was 0. K., the gang 

went through there that spring. 
Q. How often did you put up ,the fence1 A. I 

didn't handle that there but I am there every 
day. You cannot stop the people, they cut the 
top wire and then with their foot they push . it 
down. 

Q. Have you seen many people there 1 A. Peo-
ple live across the track, and if they do not go 
over that way they have to go a quarter of a 

30 mile around. The high school is on Clifton side 
and a lot of people live here and it would twke 
them half a mile longer and they go across the 
tracks to save time. 

Q. Where is the first crossing west 1 A. There 
is a quarter of a mile west a private crossing. 

Q. I was asking for a public crossing1 A. At 
Pa,terscm there is a public crossing, but the sta-
tion bef.ore I think it is closed now. That first 
public cros!sing west makes it a little over two 

40 miles. 
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Q. Looking to the east how far is it to the first 
public griade crossing? A. There is no crossing 
all the way down to Hoboken. Everything is 
underneath or overh~ad of the crossing. Passaic 
was done trwo years ago at Bloomfield Boulevard. 
There is subways or overhead. 10 

Q. The public has subways or overhead cross-
ings except this path 1 

Mr. Scoft: Object. The public is not en-
titled to use this pa th. 

A. You cannot do anything with the people, you 
cannot shoot them. There is signs and fence but 
yet they go over. 

Q. Are there trespassing signs there warning 
the public to keep off this property? A. No, but 20 
the fence--

Mr. Scott: Object as immaterial. 
., 

A. (Continued) As soon as they fix the fence 
they push it down with the foot like this. 

Q. Did you ever report to your officials that this 
crossing was being used by a lot of people and 
it was dangerous for them and for the companyf 
A. No. T·here is no crossing there; on Saturday 30 
when there is no school the boys are crossing all 
over. 

Q. Do you remember the occasion of George 
Noon being killed on the tracks-I mean about 
the time, day or night? A. It was Monday, April 
27th, 1925. I remember that night I had all the 
screens to put up and my wife says to me "that 
train is blowing so over there'' and she was 
blowing wide open and I seen that train was 
blowing a whistle and I seen it stop and it was 40 
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my duty if anything happens on the section I 
have to report to the company, and I went over 
and when I got there Mr. Noon was lying be-
tween two tracks. 

The Court: vVhich trackf 

A. West bound-the westbound tracks. There 
was Clifton police and a lot of people. 

Q. Did you hear the whistle 1 A. Yes. 
Q. Describe what kind of whistle 1 A. When 

they see any danger they open wide open. 
Q. Is that the emergency whistle 1 A. I sup-

pose so. 
9· That is the last chance a man's got 1 A. 

If it was not for that whistle I would never have 
known. 

The Court: Was it a sharp whistle1 

A. Yes. 
Q. How far is your house from that point~ A. 

As f.ar as to the corner. · 
'Q. How far was the engine from that switch 

at the tim~ you heard the whistle 1 A. Oh, gosh, 
I was yelling and steam blowing from that en-
gine and there was a train was stopped and just 

:~o about as I got up there he stopped and I went up. 
Q. Only one whistle1 A. One long whistle. 
Q. Tell us what if anything was done with the 

brakes if you could tell 1 A. I could not tell I 
didn't know anything about the brakes. ' 

Q. When you got over there where was 367 
with reference to the switch 1 A. That passen()'er 
train was quite a way east coming toward the 
west. 

Q. East or west of the switch f A. East. The 

40 s-witch was here and the train was away down-
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Q. After the accident 7 A. She stopped about 
half way. · 

Q. How many feet was the re,ar car from the 
place •Of the accident 1 A. It seems to me it was 
half a train from the place where he was lying. 

'Q. How many cars were in that tr 1ain 7 A. I 
don't remember. 

Q. Where was the rear end of that train with 
reference to the switch I understood you to say 
was nearby1 A. About half the train was west 
of where the body was lying and half east of it. 

Q. What is the gauge of the eastbound track 
,and the wes,tbound track 1 A. You got fourteen 
feet six inches from the center; it would be from 
inside one track to the outside of the other track. 

The Court: I thought the average gauge 
was 4.4. 

A. 4.8½ or 4.9. 
Q. What wias it at this switch f A. 14.6. 
Q. How far would it be from one rail-say the 

south rail on the westbound track to the north 
rail on the eastbound track f A. Fourteen feet 
six inches. 

10 

20 

Q. ·Tell us how wide the equipment runs~what 
is the width of a car 1 A. The end of the ties and 30 
the car is just about coming even. It was twenty-
one inches from the end of the track over. 

Q. State what the fact is with respect to some 
cars being wider than others-merchandise cars. 
A. Some of them are wider and higher. 

1Q. How wide is the maximum 1 A. They got a 
21-inch clearance all over the road, some compa-
nies have a higher car than others. 

Q. What would be the width of a flat car 1 A. 
I never took notice. 40 
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Q. The width is printed on the side of the car? 
A. Yes. · But I never noticed. 

The Court : It is 21 inches belween the rail 
and the end of the tie, that's 42 for the two, 
a little over three feet-the width between 

10 the rails is 4.9, then you have a car of a little 
over seven or eight feet. 

20 

Q. Many of the cars · are over nine feet wide, are 
they notf 

Mr. Bcott: Object as leading. 

A. F ·or the tunnels 1and bridges you have seven 
feet standard clearance from the tracks to the 
walls. If they was too wide that clearance would 
not clear the outside of the car. 

The Court: That's to a width fairly cover-
ing the end of the ties ; some of them an inch 
or two inches wider or higher. 

A. But they eiannot be very wide or they would 
not clear the tunnels. 

Q. State whether or not you have observed the 
width of these cars running up as wide as 9 feet 

30 7 inches~ A. I never noticed. 

40 

Q. I call your attention to Exhibit P 8 and ask, 
with the exception of the new track put there and 
the grading and the change of switch, what the 
fact is as to that being representative of the con-
ditions that existed in 19251 A. I don't think 
there was any difference by looking at it. It is 
something today like it was then. 

Q. State whether or not a man standing there 
in 1925 could see a train beyond the Clifton Sta-

69 

Andrew J. J ohrnson, for Plaintiff, Dfrect. 

tion f A. If there was no train coming either 
way you can see more than half a mile straight 
away. 

The Court: That's from the Clifton Sta-
tion 1 

A. Yes, I can see a train back of it. I have to 
watch for trains, I have a bunch of green men. 

Q. You were describing what you C'Ould see 
standing at the Clifton S,tation 1 A. From Clifton 
Station you can see beyond where that inan was 
killed. 

Q. And from the other direction 1 A. You can 
see to Passaic; it is perfectly straight track. 

10 

Q. w ·hat do you say the view is from Clifton 
Station west 1 A. You got clear sight for over 20 
half a mile. 

The Court: Is there a curve f 

A. Yes, hut there is no obstruction. 
Q. ,Suppose you are sitting in an engine, do you 

know what effect that curve would have on your 
. vision 1 

Mr. Scott: Object, the witness is not quali-
fied. 30 

The Court: Objection sustained. 

Q. I hand you photograph P 6, which purports 
to be taken from the station, looking what wayf 
A. This is the station 1 

Q. Yes. A. That's toward Athenia Steel. 
Q. State the fact as to tha ,t being, with the ex-

ception of the change of track, the condition ex-
isting in 1925. A. There is a wider distance of 
four tracks, but it is just the same. 40 
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Q. I hand you photograph P 7 which is sten-
cilled as being a view from the station platform 
looking west-please examine it and see whether 
these conditions are the s-ame as in 19·25 with the · 
exception of the new track 1 A. Just the same 

10 except for the new tracks. Down in Pas ,saic they 
made a change, but that location had plenty of 
room on each side. 

Q. That shows the curve as it exists 1 A. Yes. 
Q. Here is a picture I call your attention to, 

Exhibit P 9, a view looking west forty paces west 
of the steel company switch; look at that end see 
if it is a fair reproduction. A. That signal brido·e 
. 0 
1s way back of Athenia Steel; from there how far! 
does it gof 

20 Q. 'This photograph was taik:en from a point 

30 
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forty feet east of the switch leading into the in-
dustry. A. In this picture he turned his back 
around and that is pointed toward the west. You 
can see long big distance. 

Q. You can see from that signal bridge to the 
tracks f A. You can see long big distance from 
half of that curve, you look up and y,ou can see 
long big distance. 

THOMAS F. GRAVES, sworn for the plaintiff. 

Direct examination by Mr. Sheean: 
Q. Mr. Graves, you reside where 1 A. East 

Orange. 
Q. What is your present occupation 7 A. En-

gineer, D. L. & W. 
Q. H,ow long have you been so employed "? A. 

Twenty-nine years. 
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. Q. And you were so employed in 19251 A. Yes, 
sir. 

Q. What was the territory in which you worked 
in April, 1925 7 A. Between Secaucus and Pater~ 
son, placing ties and taking them back, picking 
up freight. 

Q. That is the Passaic drill train 7 A. Yes, sir. 
Q. State to the jury whether you were one o.f 

the engine crew that George Noon was employed 
with 1 A. Yes, sir. 

Q. Do you recall the accident resulting in his 
death f A. Yes, sir. 

Q .. On that day what work were you doing at 
or about the time this ·accident occurred f A. We 
left Paterson and had four cars with us, the cab 
and three cars. We came down the eastbound 
triaok working between Paterson and Secaucus. 
When we came down to the steel company there 
the conductor cut off two •CJars and one we placed 
in on what is known as the coal track at Athenia 
Steel. After we placed that car there we backed 
up one car, backed out on the main track and 
picked up two cars. N 0011 throwed the switch, 
what is supposed to be the main line switch, he 
stepped over the track on the right side of the 
cars and gave me a ''come-ahead'' signal, like 
this (illustrating) ; after I started to go ahe·ad 
he stepped on the first or second car and he give 
me that signal again. That's what we give in the 
freight service for the men to know which way 
they want to go. 

Q. Go ahead and describe what happened . A. 
After that I never noticed Noon any more; that 
was the last time I saw him. 
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The Court: You do not know what hap-
pened after that except that later he was 
found on the track dead t 

A. Yes, sir. 
Q. You went back and saw his body¥ A. Yes. 
Q. Where was it lying 1 A. When I got stopped 

by the flwgman I see the brakeman, Ben Hood, run-
ning east of my engi~e and I says, "What's the 
trouble 1 '' and he says ''Noon,'' and I got down 
off my engine and walked east and I saw Noon's , 
body lying there. 

Q. Where was it 1 A. Between the eastbound 
and westbound tracks. 

Q. Had any train come over either of tho ,se 

20 tracks 1 A. There was a train going west. 
Q. Did you see it f A. Yes. 

30 
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Q. Where was it when you saw Noon's bodyf 
A. Standing alongside of it. 

1Q. Where did that train stop with reference 
to where Noon's body was 1 A. I should judge 
about an engine and two or three car lengths went 
by the body. I did not notice exactly. 

·The Court: How near was the switch to 
where Noon's body was found i 

A. I didn't notice that. 
Q. How long a train was 3671 A. I don't know. 

The Court: How many cars in that train 
stopped there-the train going west 1 

A. I did not notice. 
Q. How many cars did your enigine have hold 

of right before this accident occurred 1 A. I had 
hold of the caboose and three cars. 
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Q. Were you east or west of these cars 1 A. 
The erars was west of me, I was backing down 
from Paterson and that made my engine headed 
west. 

Q. Were you coupled ,on to these cars 1 A. I 
was pushing in. ] O 

·Q. Did you, or did you not, come out of the 
gates of the Athenia Steel Company1 A. We 
came out from the coal track and shoved in on 
the commercial track ,and back and out of that and 
shoved on the main, picked up two cars, backed 
down, and Noon throwed the main line switch for 
me to go back in and place those cars. He stepped 
over and give me the '' go-ahead t' signal and after 
he stepped--

Q. I •want to get this clear in my own mind- 20 
you had three cars and the caboose attached to 
the engine and your engine was headed west 1 A. 
Yes, sir. 

Q. You had moved out on to the main line 
track 1 A. No, we was moving in on the commer-
cial track. 

Q. vVhere were you standing before you 
started to move in 1 A. On the main track east-
bound; Noon throwed the switch for me to go in. 

Q. And where was he standirng with reference 30 
to that industry switch when he gave you the 
switch 1 A. On the right side of the cars. 

1Q. How near the switch 1 A. I didn't notice. 
Q. How f:ast was that train going, the west-

bound train that passed you 1 A. They run 
pretty fast, being express trains. I was on the · 
engine I was handling, I could not 1tell how fast. 

Q. Were you on the right side or left side of 
your engine 1 A. Right. 

40 
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Q. Which way would you be looking, south or 
north f A. I was looking west-southwest. 

The Court: Your right would have been 
north or south t 

A. The nor 1th. 
Q. You were on the side of the engine next to 

the westbound track? A. Yes. 
1Q. Did you see this train coming 1 A. No, he 

was cominig from my back. 
Q. Did you hear it coming1 A. Yes, and I 

heard him blow. 
Q. What kind of whistle did he give~ A. One 

long whistle for about three to four seconds. 

The Court: What kind of whistle would 
you call it f 

A. 'They use it for cars or stations, it was not 
the road crossing whistle, it was the signal for 
cars or stations. 

Q. Isn't there . a signal called the emergency 
signal f A. That's what it was. 

Q. Was that the only whistle you heard t A. 
That's all I heard or noticed. 

1Q. Did you not know that this train was past 
due~ A. Yes, it was past due. 

Q. Did you or did you not know there was a 
change of time from the standard to daylight sav-
ing the night before this occurred~ A. I don't · 
remember. 

Q. How late was this passenger train? A. I 
didn't notice. 

The Court : Did you know its time? 

A. We knowed it was due. 

/ 
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Q. Did you kno·w the exact time it was due? 
A. Well, it hadn't pass !ed us. 

·The Court: You are unable to say whether 
it was on time or not? 

A. I didn't notice. 
Q. Do you know where or how Noon was in- 10 

jured-what part of his body was bruised, if 
any? A. When I went back he had a cut on his 
head and by a ppear ,ance his -arm and legs was 
broken. His foot was turned and his hand turned 
something like that (illustrating). 

Q. AU on one side? A. So far as I could see. 

Cross examination by Mr. Scott: 

Q. The last time you saw Noon he was on the 20 
second or third box car of your train f A. Yes, 
sir. 

Q. While he was there he gave you a come-
ahead signal f A. Yes, sir. 

Q. And then you started to go ahead f A. Yes, . sir. 
Q. And your -attention was further on, beyond 

your train f A. Yes, sir, to the conductor and 
flagman. 

Q. Were they further west than Noon? A. Yes, 30 
sir, the flagman was west and the conductor on 
the car. 

Q. That flagman-how far we-st of the train 
was he? A. Probably four or five car lengths. 

Q. Did he stand on the track? A. The east-
bound track he was on. 

Q. And his name was Simons ·1 A. Yes, he's 
dead. 

Q. While you were looking at your conductor 
and Simons did you see Simons do anything? A. 40 
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He give me a "stop" signal He had his flag in 
his hand and swung his flag as hard as he could 
almost down on his knees waving his red flag 
across the track with •a wide-open stop signaL 

Q. What did you do 1 A. Reversed my engine 
and put my independent brake on and tried to 

10 stop and when Hood run by my engine I asked 
what was the matter and he said ''Noon'' and I 
went east of my engine and went down and saw 
Noon's body. 

Redirect examination by Mr. Sheean: 

Q. Was there a flagman ou1t to the east, up to-
wards the Clifton Station buildingf A. No, sir, 
he was towards Paterson. 

20 Q. Where was the conductor at the time this 
accident occurred 1 A. On the first or second 
car. 

Q. Did he give you any signals at that time? 
A. No, sir. 

Q. What is the custom and practice of you 
gentlemen when you are working-to look out for 
one another 1 A. We do that-I never had a con-
ductor on that job but one, and when new men 
came on he would instruct them as to that main 

30 track. 'They were told ''Never jump off your 
cars till you look and see where you are jump-
ing.'' 

Q. What did he ever say in regard to protect-
ing another man 1 A. (No answer.) 

Q. You have run an engine for a good many 
years. A. Yes. 

Q. What do you say as to the propriety and 
practicability of the rule which would require an 
engineer when he sees a switching crew working 

40 on an adjoining track, would such a rule be prac-
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ticable, that he should blow his whistle a thousand 
or two thousand feet before he passes them 1 

Mr. Scott : Obj ec.t on the ground that it is 
not redirect examination and it is not rele-
vant. 

The Court: The real reason is that he is 
asking the witness to ,give an opinion on some-
thing that is peculiarly a m,atter for the jury. 

Objection sustained. The real issue is 
whether the engineer was driving the engine 
in the exercise of due care at that time; if he 
was not exercising due care then the company 
was negligent. I shall tell this jury that is 
a question of fact for them to determine, 
whether or not the engineer exercised the 
care in the immediate circumstances that was 
required. The engineer was supposed to use 
his eyes, looking ahead to see if there was 
anything on the track or not. 

Mr. Sheean: I will withp.raw the question. 

MRs. J osEPHINE N ooN appeared for the pl,aintiff. 

Mr. Scott: If it will save Mrs. Noon any 
embarriassment, if counsel will state what 
they expect to prove by her I will consent that 
it go on the record. 

Mr. Sheean: We expect to prove by Mrs. 
Noon that she is a widow, that she has two 
young children, giving their names and ages, 
and also she will give testimony showing the 
earning capacity of her husband. All we know 
is that he turned one hundred and twenty to 
one hundred and forty dollars a month over 
to his wife. 

10 
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Mrs. Josephine Noon, for Plaintiff, Direct. 

The Court: How old was he at the time 
of his death? 

A. Twenty-nine. 
Q. In a fair state of health? 

10 Mr. Sheean: Robust health, never been 
sick, athletic, had been nominated for politi-
cal position, taught his children, and went to 
church with them. , 

Q. How old is Mrs. Noon? A. Thirty-one. 
Q. What is your condition of health? A. Very 

poor. 
Mr. Sheean: We expect to show on the ques-

tion of care and maintenance, the care, atten-
20 tion, instruction, advice and guidance which 

this decedent gave his children, his age, 
health, habits, character, intelligence and at-
tention to his parental duties, and his prob-
able expecitancy of life. 

Mr. Scott: He was a normal husband. 
Mr. Sheean: More than that. 
Mr. Scott: We will admit what Mr. Sheean 

has said. There is just one thing, the age of 
t4e children. 

30 Mr. Sheean: Is he going to concede that this 

40 

man had twelve years of school, including · 
hiigh school, that he was a man that won prizes 
in school, that he wrote so well he had articles 
accepted and paid for? This was a man with 
a promising future, and a pleasing person-
ality-an intelligent man. He looked after 
his wife and children and he is a great loss 
to her. If ,counsel is willing to admit that we 
cannot ask for anything more. 
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Mrs. Josephine Noon, for Pla ,intiff, Direct. 

The Court: ,Vhat about the age of the 
children? 

A. Eight and six. 

Mr. Sheean: What about the expectancy 
of this man? In most states the statute fixe-s 
that. 

The Court: Sometimes, in some of these 
cases, they call an actuary, in the absence of 
such testimony I usually . take the Bible ex-
pectancy of three score years and ten. 

Mr. Sheean: We will assume that the ex-
pectancy is something in the neighborhood 
of 39 and 31. We will throw off the 31 and 
take the 39. 

10 

~1:r. Scott : I concede that the pa per handed 
me is a proper certificate of appointment of 

20 

Josephine Noon as general administratrix, 
but I object on the ground that it is immate-
rial for the reason that this is a certificate of 
the surrogate of the County · of Morris, the 
application having been made to the surro-
gate of the County of Morris. As I recollect 
our practice act the action must be brought 
in the county where the accident occurred, or 
where the plaintiff resides or where the de-
fendant may be served. 

MRs. J osEPHINE N ooN sworn for the plaintiff. 

Direct examination by Mr. Sheean: 
Q. Where did you live at the time your husband 

was killed? A. Lincoln Park, New Jersey. 
Q. In what county? A. Morris County . 

30 

40 
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Mrs. Josephine Noon, for Plaintiff, Direct. 

Q. And that is the reason you got your papers 
in that county1 A. Yes. 

The Court: When was this suit brought t 
Mr. Veeder: It was brought in the Supreme 

Court. 
J\!Ir. Scott: I do not question that this is a 

-proper certificate, but I question that under 
our practice act this suit should have been 
brought in Morris County. 

The Court: What difference does it makef 
It would be before the same judge. Mrs. 
Noon would have had a right to bring the suit 
where she resided at the time. 

Q. When this suit was brought where did you 
live 1 A. At Toms River. 

Q. With whom 1 A. My father. 

The Court: You came back to your f,ather '-s 
home after your husband's death 1 

A. Yes, sir. 
1Q. How long did you remain in Morris County 

after your husband's death 1 A. One month. 

The Court: These letters of administration 
were taken out before you had any idea of 

BO bringing this suit 1 

A. No, I came down here to my £ather. 
Q. Why did you go to Morris County to take 

out the letters 1 

Mr. Veeder: Because the statute requires 
the letters to . be taken out where the decedent 
resided. 

The Court: If Mrs. Noon's actual residence 
at the time this suit was brought was in 

40 Ocean County I am of t'he opinion that she 
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Jl;f otions for Direction of Non-suit a.nd Ver diet. 

had a perfect right to lay the venue in Ocean 
County at the time of the trial and I am 
further of the opinion that counsel come's 
late with the motion in question, for the rea-
son that an application to change the venue 
should have been made before trial. and to 
the Supreme Court. These certificates and 
letters of administration will be re·ceived and 10 
marked. It may appear on the record that 
an exception is noted as ground for appeal 
and allowed. 

(Certificates and letters of administration 
marked Ex. P 10, and Ex. P 11.) 

Mr. Veeder: The plaintiff rests. 

Mr. Scott: I move for direction of non -suit, 
on the ground that no negligence has been 20 
shown on the part of the defendant railroad 
company. 

The Court: I will hear counsel at side bar. 
vV e will go in this room. 

1'Ir. Scott: On behalf of the defendant I 
move f.or non -suit on the ground that the 
plaintiff has not established any negligence 
on behalf of the defendant railroad company 
under a,ny or all of the charges set forth in 
the complaint. ~{0 

The Court: I am inclined to the view that 
a prima f acie case of negligence has been 
made out here, putting the company on its 
defense. I therefore deny your motion. 

Mr. Scott: We rest. 
Mr. Scott: I now make a motion for a di-

rection of verdict and urge the same reasons 
as urged f.or the non-suit. 

The Court : I will refuse your motion and 
allow you an exception. 40 



82 

Charge of the Court. 

Ladies and gentlemen of the jury: Feeling that 
there is no adequate reason why you should not 
now be charged on the state of the law as ap-
plicable to the facts which it is your function to 
ascertain in this case, I am submitting it to you 

10 thi 1s afternoon rather than tomorrow. 
·This action is brought by the administratrix of 

the estate of George N 0011, who, it appears, was 
killed by being run over or knocked down, as you 
find the fact to be, ·on the twenty-seventh of April, 
1925, while engaged as an. employee of the de-
fendant company along the right of way of such 
company, at a place called Clifton, in ~iforris 
County, New Jersey. It appears that at the time 
of his death Mr. Noon had a wife and two small 

20 children, and . this action is based upon an act of 
Congress, the pertinent sections of which I shall 
read to you, it being conceded and admitted that 
this act does apply to the defendant company 
and that the plaintiff is the administratrix of Mr. 
Noon's estate and in behalf of his widow and 
children brings this action under the provisions 
of such act. 

The first section provides that every comm-on 
carrier by railroad, while engaging in commerce 

30 between any of the several states. . shall be 

40 

liable in damages to any person suffering injury 
while he is employed by such carrier in such 
commerce, or in case of the death of such em-
ployee to his or her personal representative, for 
the benefit of the surviving widow or husband and 
children of such employee, for such injury or 
death resulting in whole or in part from the 
negligence _of any of the officers, agents, or em-
ployees of such carrier, or by reason of any de-
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feet or insufficiency due to its negligence, in it~ 
oars, engines, appliances, machinery, track, road-
bed, works, boats, wharves, or other equipment. 
That is substantially the portion of the section 
applicable to the present case. 

Then again, the act provides that in all actions lO 
hereafter brought against any such common car-
rier by railroad under or by virtue of any -of the 
provisions of this act to recover damages for 
personal injuries to an employee, or where such 
injuries have resulted in his death, the fact that 
the employee may have been guilty of contribu-
tory neg·li,gence shall not bar a recovery, but the 
damages shall be diminished by the jury in pro-
portion to the amount of negligence attributable 
to such employee. That is the portion of that sec- 20 
tion which I charge is applicable to the present 
case. 

The result is that the plaintiff must establish 
to your satisfaction, under the greater weight of 
the evidence, that the defendant company, 
through its employees, was negligent in such a 
way as to have occasioned the death of Mr. 
Noon. 

Now I assume that the negligence alleged here 
is largely based upon the claim that there was a 30 
failure on the part of other employees-as for 
example the cre-w in charge of the engine and car8, 
of which crew J\tir. Noon was a part, or of the 
engineer of the train which is alleged to have 
struck him-with the direct consequence that he 
was killed, and that such employees were negli-
gent in a failure to exercise such due and reason-
able ca.re as the circumstances required. As for 
example, it has been suggested here by counsel 
for the plaintiff that there was an alleged fail- 40 
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ure of the members o,f his crew to protect Mr. 
Noon, who art the time of this accident appears 
to have been performing his duty as an employee 
of the defendant company at a switch in order 
to enable the engine and ears that were being 

10 drilled to enter the yard of the Steel Company 
immedia 1tely adjoining the tracks of the defend-
ant company. In other words, that the members 
of that crew, in the exercise of the due and rea-
sonable care required by the circumstances, 
should have so protected Mr. Noon that while 
he was engaged in the performance of his duty 
in turning the switch, which apparently he was 
at the moment doing, as to warn him in time of 
the approach of a train on one of the main tracks, 

20 in order to have enabled him to have gone to a 
place of safety and so avoid being struck by the 
oncoming train. 

In the second place, I understand the claim 
to be that the engineer of the train on the engine 
that apparently struck Mr. Noon failed to exer-
cise the due and reasonable care that the occasion 
demanded, either by not giving a signal at a time 
when it would be efficient to warn and notify this 
employee, Mr.Noon, or by ringing a bell-in other 

30 words, by resort to those facilities reasonablv 
within the control of the engineer-to the end 
that Mr. Noon could have been notified that this 
train was approaching and that unless he moved 
from the position in which he was it would en-
danger his life. Whether the evidence in this case 
does warrant a charge of negli,genee in either as-
pect as I see it becomes a question of fact for you 
ladies and gentlemen to decide-a question for the 

40 
Jury. 

85 

Charge of the Coiirt. 

If you find under the greater weight of the cred-
ible evidence that there is nothing to indicate that 
the defendant company, through its employees, 
failed to exercise such care of a due and reason-
able character as was required by the circum-
stances, that would be the end of the c,ase and you 10 
would return a verdict of no cause of action. If on 
the other hand you find that the employees of the 
defendant company were negligent and the direct 
result of such negligence was the death of Mr. 
Noon, then I charge that you would pass on to the 
question of awarding damages to the plaintiff here 
for the benefit of the widow and children under 
the statute. 

You are to observe that under this law the con-
tributory negligence, if there was contributory 20 
negligence, of l\fr. Noon himself, does not prevent 
the recovery. You could still award damages, as-
suming you found, under the evidence in the case, 
negligence on the part of the railroad company 
through its employees with the result that Mr. 
Noon was killed. But the statute does provide 
that should you find that there was contributory 
negligence on the part of Mr. Noon in such a way 
that the injury he received was due to it and but 
for it he would have received no injury, then the 30 
effect of that, as pointed out in the statute, is that 
it shall be considered by the jury and if any dam-
ages are awarded against the defendant railroad 
they shall be diminished in proportion to the 
amount of negligence attributable to such em-
ployee-in this case Mr. Noon. You will bear that 
provision in mind should you arrive at the que-s-
tion of damages at all. 

Should you find that the failure of this com-
pany, through its employees, to use the due and 40 
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reasona 1ble care required in the circums 1tances £ or 
the safety of Mr. N 0011 was the proximate cause 
of his death, you would then pass to the question 
of damages, and on that point the interpretation 
of the act appears to be this-that the damages 
recoverable are limited to such loss as results to 
the widow and children ( as in this case) because 
they have been deprived of the reasonable support 
of the injured employee. The damage is limited 
strictly to the financial loss thus suffered. A 
state court has interpreted a similar provision in 
this way-what a plaintiff is entitled to recover 
is a capital fund, so to speak, which would repre-
sent the present value of all pecuniary loss which 
shall fall upon the widow or next of kin by the pre-
maturely taking off of the wage-earner, that is to 
say the husband and father. That is to be ascer-
tained by taking into account all the possibilities. 
He might have died shortly after the accident, or, 
had he lived, suffered financial reverses. The wife 
might have died long before he died, so might his 
next of kin. Nothing is to be added for loss of 
society, or wounded feelings, or anything else 
which cannot be measured by money and satisfied 
by pecuniary recompense. 

It appears from the testimony that Mr. Noon 
was turning over to his wife once a month sub-
stantially one hundred and twenty dollars, and 
was twenty-nine years of age at the time of his 
death. In cases of this character proof is some-
times put in as to the reasonable expec,tancy of 
life of the deceased had he not been killed, but I 
am obliged to charge you that while it is said, and 
I may add agreed upon by counsel, that Mr. N 0011, 

had he lived, at the age at which he was killed had 
a reasona~le expectancy of thirty-nine years, yet 
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in that connection you must take into consider-
ation whether he would have lived during his ex-
pectancy, because the condition of his health is a 
factor. One of our courts has said that the mor-
tality table, for example, is evidential irrespective 
of the condition of health of the person whose ex-
pectancy of life is the subject of inquiry, but that 
condition, namely, respecting the health of the 
person who was killed, must be taken into ac-
count in determining the probable duration of 
such life. The mortality table does not afford an 
abs_olute rule but it may be a help in the f orma-
tiorr of the judgment of the jury. Each case 
stands by itself and the ta 1bles must be intelli-
gently applied in each case. So here, should you 
find that the defendant company is proven under 
the evidence to have been negligent, with the di-
rect result that Mr. N 0011 was killed, you will ob-
serve the rule as to the measure of damages in 
returning a sum which would be permitted under 
the statute. 

You will also consider in that connection the 
question whether Mr. Noon was guilty of con-
tributory negligence, because of the provision of 
the law which I read to you, which involves di-
minishing any sum you may find the plaintiff en-
titled to by reason therefore ( that is, the con-
tributory negligence, if you find it exists, on the 
part of the deceased). 

I do not know that I have anything more to 
say to you ladies and gentlemen. You will bear 
in mind that after all sympathy cannot ·be trans-
lated into dollars and cents. The law provides 
that the widow and children are entitled to re-
ceive compensation, not for the loss of the hus-

10 
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band and father-he cannot be brought back-
but a sum under the rule which will compensate 
them for the loss or deprivation of a financial 
nature-of the support or income which they 
would have had a reasonable expectation of re-

10 ceiving ha:d Mr. Noon continued to live. That is 
the test, and when you observe that rule and as-
certain as a primary question, of course, upon 
which the entire case turns, whether this defend-
ant company is shown to have been negligent or 
not, then you will have done justice as between 
these parties. 
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JOSEPHINE NooN, Administratrix of 
George Noon, Deceased, 

Plaintiff-Respondent, 

vs. 

THE DELAWARE, LACKAWANNA AND 
WESTERN RAILROAD COMPANY, 

Defendant-Appellant. 

Action at Law. 

Appeal from 
Supreme Court. 

BRIEF OF APPELLANT. 

Statement. 

This is an appeal from a judgn1ent entered in 
the Supreme Court on April 2nd, 1928, as of 
July 26, 1927, on the verdict of a jury for $30,000 
rendered May 2nd, 1927, in the Ocean Circuit of 
that Court. 

A Rule to Show Cause was allowed the appel-
lant by the Trial Court as to damages only, 
reserving to appellant all exceptions taken by it 
on the trial. This rule was discharged on the 
2nd day of April, 1928; whereupon on the 17th 
day of April, 1928, appellant took this appeal. 

Respondent brought this action against the 
appellant under the Federal En1ployers' Liability 
Act. 
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In the refusal of the Trial Court to grant a 
non-suit, in its refusal to direct a verdict in ap-
pellant's favor, and in the admission of certain 
evidence, the appellant claims prejudicial error. 

Abstract of Pleadings. 

The respondent in her complaint set forth with 
considerable elaboratio1:1 six grounds upon which 
she predicated appellant's negligence, to-wit: 

1. Failure to provide a safe place for her de-
cedent to work. 

2. Failure to warn decedent of the approach 
of the train which struck him, said failure being 
alleged of the engineer of that train as well as 
of the foren1an and crew of the train upon which 
the decedent was working. 

3. Failure to adopt safe methods of doing the 
work in which the respondent's decedent was en-
gaged. 

4. Failure to instruct the decedent as to the 
dangers of his work. 

5. Violation of rules promulgated to protect 
ihe decedent. 

6. Failure to promulgate rules to protect the 
decedent. 

Besides the general denial of the various 
allegations of negligence charged against it, the 
appellant set up_ specially, separate defenses: one, 
that the decedent's negligence was the sole and 
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proximate cause of the injuries resulting in his 
death; the other that the respondent's decedent 
assumed the risks of the injury which resulted in 
his death. 

Appellant's Grounds of Appeal. 

1. That the trial court refused its application 
and motion for a non-suit on the ground that the 
plaintiff had not established any negligence as 
against the defendant Railroad Company under 
all or any of the charges set forth in the plain-
tiff's con1plaint. 

2. That the trial court refused to direct a ver-
dict in favor of defendant Railroad Co1npany 
and against plaintiff for the reason that plaintiff 
had not established any negligence of the defend-
ant Railroad Company under all or any of the 
charges set forth in the plaintiff's complaint. 

3. That the trial court, over the objection of 
the defendant-appellant, permitted plaintiff to in-
troduce and read in evidence a certain rule of the 
Railroad Company, known as Rule 402, as fol-
lows: 

"Under the title 'Conductors'. Rule 402. 
They have general charge of the train to 
which they are assigned and all persons em-
ployed thereon, and are responsible for the 
movement, safety and proper care of the 
train in strict accordance with the rules and ' special instructions; likewise for the good 
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conduct and vigilance and the faithful per-
formance of duty on the part of their train-
men." 

4. That the trial court, over the objection of 
the defendant-appellant, permitted plaintiff to in-
troduce in evidence and read to the jury, a certain 
rule, known as Rule 463, as follows: 

"They must see that their trainmen are so 
distributed over the train as to control it 
most effectually and to be able to pass signals 
from any part of it to the engineman. In 
cold or inclement weather they may allow 
their men to ride in the caboose or on the 
engine, when consistent with safety, but in 
descending long grades and when approach-
ing and passing through points at which the 
train may be required to stop, the train1nen 
must all be out on the train in their proper 
positions." 

5. That the trial court, over the objection of the 
defendant-appellant, permitted plaintiff to offer in 
evidence and read to the jury, a certain rule known 
as Rule 526, as follows: 

Under the heading "Enginemen". 
"They must stop and inquire respecting 

any signal not understood, and on delayed 
regular trains and extra trains must keep 
sharp lookout for trackmen and hand cars, 
sounding the whistle signal at short intervals 
where the view is obscured." 

6. That 1the trial court, over the objection of 
the defendant-appellant, permitted plaintiff to offer 
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1n evidence and read to the jury, a certain rule 
known as Rule 530, as follows: 

"Trains must proceed with caution through 
yards and station limits, particularly ait night. 
Enginemen must keep in mind the location of 
main track switches. If a light cannot be 
seen on a switch where a light is usually dis-
played, they must reduce speed sufficiently to 
stop before reaching the swi,tch, unless the 
track is seen to be dear. They must report 
all such failures to the Superintendent." 

7. That the trial court, over the objection of the 
defendant-appellant, permitted plaintiff to offer in 
evidence and read to the jury, a certain rule known 
as Rule 553, as follows: 

"They must maintain as far as practicable 
regular and uniform speed, avoiding excessive 
speed on descending grades and run with due 
caution where the track is under repair and 
at all points where there is reason to appre-
hend danger." 

8. That the trial court, over the objection of the 
defendant-appellant, permitted plaintiff to ask of 
the witness Wallgren, the following question : 

"To what extent, and by whom, was that 
pathway in use on April 25rth, 1925, and 
prior to that time, if you know?" 

9. That the trial court refused, on the request 
of the defendant-appellant, to strike out Exhibit 
P-5. 
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History of the Case. 

On April 27, i925, about 4 :52 P. M., the re-
spondent's decedent, a trainman employed by the 
appellant in its freight service, was struck either 
by the locomotive or by the cars of an express 
train traveling westerly over the appellant's road 
in the vicinity of · Clifton, N. J., on its way to 
Paterson, N. J., and beyohd. 

The plaintiff produced no eye witness of the 
accident, but through interrogatories propounded 
to the Railroad Company, established sufficient 
evidence to warrant an inference that contact 
with either the engine or cars of said westerly 
train was the proximate cause of her decedent's 
death. How the accident actually happened was 
left entirely to conjecture) as an examination of 
the evidence will disclose, as well will it show that 
no negligent act of the appellant was the proxi-
mate cause of the accident. 

On appellant's Boonton Line running from 
Hoboken in a northerly direction through Secau-
cus, Passaic and Clifton, N. J., to Paterson, N. J., 
and beyond, it operated two main line tracks 
known to railroadmen as "westbound" and "east-
bound" respectively. Of these the track farthest 
south (geographically west) was the eastbound 
track. Trains running from Paterson toward 
Hoboken used the eastbound track and were called 
eastbound trains; and those running in the con-
trary direction, using the westbound track, were 
called westbound trains. 
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Off both main tracks in the territory between 
Secaucus and Paterson ran sidings serving various 
industries. In the vicinity of one of these, the 
plant of the Athenia Steel Company, there was a 
drill or switching movement at or about the time 
of the accident here in question, which makes de-
sirable a description of the track lay-ou_t of this 
industry. 

The plant of the steel company was served by a 
siding taking off from the railroad company's east-
bound main track at a point approximately 300 
feet -easterly of the easterly side of the steel com-
pany's office building, at the point marked "A" 
in lead pencil on defendant's trial map-Plain-
tiff' s Exhibit P-1. The switch stand and lever 
operating this switch and controlling movements 
of cars to and from the eastbound 111ain track and 
the industrial tracks of the steel company were 
located on that side of the eastbound main track 
nearest the Steel C0111pany's plant. 

These industrial tracks were known, respect-
ively, as "storage track", "c0111mercial track" and 
"coal track". The storage track was a continua-
tion of the railroad siding extending westerly to-
ward Paterson parallel with and substantially 12 
feet distant from the eastbound main track 

' measured from the nearest rail. The commercial 
track branched from the storage track at a point 
approximately 100 feet easterly of the easterly 
side of the steel company's office building , and ran 
in a westerly direction, diverging from the storage 
track toward the south. The coal track took off 
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from the commercial track at a point approxi -
mately 20 feet easterly of the easterly side of such 
office building and turned sharply to the south. 
lvlovements to and from the coal track were con-
trolled by a switch located a few feet easterly of 
such office building. 

It may not be an1iss to here point out that these 
tracks are not shown on Plaintiff's Exhibit P-2, 
printed in the Exhibit Book, but they are shown 
on defendant's trial 1nap used at the trial as 
Plaintiff's Exhibit P-1 which has not been printed. 
The latter map will be before the members of the 
Court on the argument of the cause. 

On the day of the accident a train known as 
the "Passaic Drill", the function of which was to 
switch cars in and out of the various industrial 
sidings in this territory, proceeded from Paterson 
toward Secaucus on the railroad company's east-
bound main track with three cars and a caboose. 
The engine of the drill, with head encl to the west 
toward Paterson, was backing up pulling after it 
a caboose and three cars. As the drill approached 
the siding serving the Athenia Steel Works the 
conductor cut off two of the three cars and then 
the drill placed the remaining car on the coal track 
of the steel company above described. After 
placing that car on the coal track the drill backed 
out beyond the point of switch on the commercial 
track and shoved in on the latter track, picked up 
one car there and backed out onto the eastbound 
main track. Here it picked up the two cars cut 
out as aforesaid by the conductor and backed east-
erly to clear the point of switch controlling move-

D 

men ts from the eastbound main track to the indus-
trial siding. Thereupon the decedent, Noon, 
threw that switch and the drill with the three cars 
n1oved onto the industrial siding for the purpose 
of placing on the com1nercial track the two cars 
just picked up on the eastbound main track. 
After Noon threw the switch to pern1it the move-
ment just described, he stepped over the east-
bound main track to a point between it and the 
westbound track and gave the engineer the "come 
ahead" signal, and, thereafter, as the drill 
started to enter the industrial siding he, Noon, 
stepped on to the first or second car of the train 
and again gave the engineer the come ahead 
signal. That was the last time that the engineer 
saw Noon alive (p. 71, 11. 16-35; p. 73, 11. 10-19). 

The foregoing was all the evidence of the wit-
nesses produced by the plaintiff-respondent as to 
the actions of Noon immediately prior to the acci-
dent resulting in his death. No eye witness of the 
accident was produced. Plaintiff-respondent en-
deavored to supplement this testimony as Ito hap-
penings immediately prior to the death of Noon 
by reading in evidence certain interrogatories pro-
pounded to the defendant, and its answers thereto. 
The following is all thart was developed and estab-
lished in that way: 

"36. Where was Noon located when he was 
killed? A. Between the east and westbound 
tracks. 

"37. W N c1· as 0011 stan 1ng or walking when 
killed ? A. N 0011 · was seen moving away from 
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the track at the time he received his 1n-. . 
Junes. 

"38. Was Noon east or west of the switch 
poinits of the plant of the Athenia Steel Mills 
Co. when he was killed? A. He was about 
opposite the switch point of the switch which 
served the industrial track. 

"40. Was Noon struck between the east 
and westbound main .tracks or was he between 
the rails of the wesrtbound track when he was 
killed? A. Noon was struck while jumping 
away from the westbound main track. 

"43. What was Noon about to do or in the 
act of doing when he was killed? A. Just 
prior to the accident Noon opened a switch 
and shortly prior to meeting his death called 
his conductor's attention to the position of 
the gates of the Athenia Steel Company 
plant. 

"52. What service had Noon done just 
prior to his death? A. Opened switch leading 
from eastbound n1ain track." 

Why Noon left his position on the first or 
second car which he had boarded and upon which 
he was standing when last seen by the engineer 
did not appear. The case closed without any evi-
dence or explanation from which any inference 
could legitimately be drawn as to the reason or the 
necessity of Noon's leaving his place of safety on 
his train and getting either upon the westbound 
main track, or so near it as to come in contact with 
the westbound train. There was no evidence to 
show or from which it could be inferred that such 
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a movement was part of or in line with his duties. 
There was no evidence to show or from which 
could be inferred the point of time when he 
stepped upon the westbound track or took position 
so near thereto as to place himself in jeopardy. 
And the relation of that moment of time to the 
time and place when and where the engineer of 
the westbound train might first have seen him had 
he looked, nowhere appears. 

This being respondent's case, appellant moved 
for a non-suit, which was denied. Whereupon 
appellant rested and moved for a direction of ver-
dict for defendant, which was also denied. 

ARGUMENT. 

POINT I. 

The Trial Court erred in refusing to grant a 
non-suit and also in refusing to direct a ver-
dict for the defendant. 

A. 

THERE \VAS NO EVIDENCE SHOWING A FAILURE 

TO FURNISH A SAFE PLACE TO ·woRK. 

The numerous particulars of the respondent's 
charge that the decedent was not furnished a safe 
place in which to work, may be succinctly epito-
mized and answered seriatin1, as follows: 

a. That a long sharp curve of the tracks in the 
vicinity of the place where the deceased was work-
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ing obstructed his view of approaching westbound 
trains (p. 8, 1. 14 et seq.). 

An examination of Exhibit P-2 shows the main 
track layout to the east of the Steel Plant, with a 
maximum curvature of 1 ° and 15", and the re-
spondent's witness Johnson testified that while 
there was a curve in the tracks to :the east of the 
place "where that man was killed" (p. 69, 11. 15-16) 
from Clifton Station west, "you got clear sight 
for over half a mile" (p. 69, 1. 20; see also p. 63, 
11. 30-40). 

b. That the clearance between the main line 
track wa-s unnecessarily and unusually short and 
did not exceed three ( 3) feet in width, thereby 
creating unnecessary hazards to employees work-
ing between said tracks. 

By the interrogatories propounded to the appel-
lant and read in evidence, the distance between 
the near rails of the main tracks was shown to be 
eight (8) feet six (6) inches, p. 38, I. 31 et seq., 
and allowing for the overhang of cars over the 
tracks of twenty -one (21) inches, as testified to 
by the witness Johnson, p. 67, 1. 29 et seq., p. 68, 
I. 1 et seq., the clearance was still five ( 5) feet. 
There is not a scintilla of evidence that this clear-
ance was unnecessarily or unusually short as 
charged. 

c. That the 111ain line tracks were i111properly 
ballasted and in a condition to trip and endanger 
employees working on them. 
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There was no evidence whatever to indicate 
that there was any impropriety in the ballasting 
of the tracks and roadway at and in the vicinity 
of the place of accident, or any other unusual or 
dangerous condition existing there. This is suf-
ficiently shown by Respondent's Exhibits P-8 
and P-9. Plaintiff produced and swore the rail-
road company's section foreman, Johnson, in 
charge of this territory at the ti111e of the accident 
and for three years prior thereto, and although he 
was interrogated as to the condition of the ballast 
and other conditions . at the place in question, 
nothing was developed to show anything unusual 
or dangerous to employees working a~ that place 
(p. 62, 11. 10-25; p. 63, 11. 1-12). In fact i~ affirn1-
atively appears fron1 the photograph Exhibits P-
8 and P-9 and the testimony of witness Johnson 
that the ballast, tracks and roadway at the point 
in question were in superb condition. 

B. 

ALLEGED FAILURE TO WARN. 

The respondent's charges of alleged failure to 
warn may be divided into two classes : 

a. Failure of Noon's conductor and his other 
fellow-employees on the drill to warn him of the 
approaching westbound train; 

b. Failure of the engineer of the westbound 
train to warn him. 
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a. 

The drill crew of which Noon was a member, 
consisted of his conductor, another trainman and 
a flagman. 

The evidence showed that at the time of the 
accident each member of the crew was actually 
busily engaged in and about his duties. 

The conductor was giving signals to the other 
trainman who was relaying them to the engineer 
(p. 31, 1. 24 et seq.) also p. 75, 1. 26 et seq.), and 
the flagman was protecting the drill from trains 
approaching on the same track from the west 
(p. 75, 1. 29 et seq. and p. 76, 1. 3 et seq.). 

Noon was last seen by the only eye witness 
produced by the plaintiff, in a position of safety. 

He was on the first or second car of the 
"Passaic Drill", having just given a "Come 
ahead" signal (p. 71, 1. 25 et seq.). 

and the engineer, witness Graves, produced by 
the plaintiff, testifying as to the knowledge of 
himself and ·members of his crew including Noon 
regarding the westbound train which struck 
Noon, said: 

"We knowed it was due" (p. 74, 1. 40). 

Why Noon should have been warned by men 
themselves occupied with the drill-train opera-
tion, at a time when he was in a place of safety, 
and when he must also have had knowledge of 
~he fact that such westbound train was due to 
arrive at any moment, is not explained. 
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b. 
The fact that the last time the witness (Graves) 

saw the deceased, he was in a place of safety) to-
wit, on a car of the "Passaic Drill" (p. 71, I. 25 
et seq.), also shows how utterly unfounded was 
the second charge of negligence that the engineer 
of the westbound _train failed to warn N 0011, and 
that such failure was a violation of the Railroad 
Company's rules promulgated for the deceased' s 
safety. 

As heretofore argued, there was absolutely no 
evidence which showed or from which could be in-
ferred the time when N 0011 left his place of safety 
aboard the first or second car of the drill train and 
went upon the westbound track or so near it as to 
be in a place of danger. There is absolutely no 
evidence in the case to i,how how long N 0011 re-
mained upon the westbound track ( if he was 
upon it) or in a place of danger too near the 
westbound track. Concededly N 0011 was on the 
westbound track or so near it that he met his 
death by being struck by the locomotive or one 
of the cars of the westbound train. But when 
did he get into this position of danger? How 
long had he been there be£ ore he was struck? 
Where was he when the men on train 367 might 
first _ have seen him from a distance of 500 feet 
"if they had been looking out for hin1"? For 
aught that appears the men on train 367 might 
have been able first to see N 0011 ( if they had been 
looking out for him) while he was safely aboard 
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the first or second car of the drill train, and it 
might very well be, so far as appears from the 
evidence, that they saw him nowhere else until 
the very instant of the accident. It is entirely 
consistent with the evidence that Noon got into 
the position of danger only n1omentarily before 
he was struck and too late for any human agency 
to save him. 

On this charge of failure to warn, various rules 
were admitted over the appellant's objection and 
the error thus committed constitutes a separate 
ground of appeal. The evidence in the case 
signally failed to show any breach of duty created 
by them. Thus under the heading of ''Engine-
men" Rule 526, reading as follows: 

"They must stop and inquire respecting 
any signal not understood, and on delayed 
regular trains and extra trains must keep 
sharp lookout for trackmen and hand cars _ 
sounding the whistle at short intervals where 
the view is obscured" (p. 50, 1. 2); 

imposed no duty to keep a lookout for the deceased, 
a trainman. The recognition of the distinction 
between "trackmen" and those who used ''hand 
cars" in traveling over railroad tracks, and "train-
men" being almost universally recognized by the 
courts. 

See distinction drawn between the two classes 
of employees in the following decisions: 

Precodnick vs. Lehigh Valley R. R., 74 
N. ]. L. 566; 
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Germanus vs. Lehigh Valley R. R., 74 
N.J.L.665; 

Hines vs. Kesheim,er, Adz., 299 S. W. 
1101. 

Again the obligation to "whistle" "at short 
intervals" had reference only to situations "where 
the view was obscured" and under Subdivision A, 
Point I, supra, it is shown that such a situation 
was not present in the instant case. 

Rule 530, received in evidence and reading as 
follows: 

"Trains must proceed with caution through 
yards and station limits, particularly at night. 
Enginemen must keep in mind the location of 
main track switches. If a light cannot be 
seen on a switch where a light is usuallly 
displayed, they must reduce speed sufficiently 
to stop ·before reaching the switch, unless the 
track is seen to be clear. They must report 
all such failures to the Superintendent" (p. 
44, 1. 19 et seq.). 

likewise, if applicable, was not breached by the 
appellant. But the rule was not applicable. 

The evidence signally failed to show that the 
accident happened in any yard or within any sta-
tion limits. True, a station called Clifton was re-
ferred to in the evidence. See Plaintiff's Ex-

. hibits P-6, P-7 and P-8 ( Exhibit Book). But the 
witness Johnson's testimony showed that the Clif-
ton Station was about half a mile away from the 
switch near which the accident happened (p. 67, 
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1. 10 et seq.). Therefore the part of the rule re-
ferring to station limits is not applicable. 

The accident happened on the main line west-
bound track of the appellant (p. 30, 1. 35). 
Merely because industrial sidings in the neighbor-
hood branched from main line tracks, did not 
make the locus in quo a yard. That the locus is 
not a yard in the ordinary sense of the term is 
clearly shown by Plaintiff's Exhibits P-1, P-8, 
P-9, and was not within the rule. It was not such 
a place as that dealt with in Voss vs. D. L. & W. 
R. R. Co.) 62 N. J. L. 59, &c., or in Arkfetz vs. 
Humphreys) 145 U. S. 418. 

The balance of the rule relating to main track 
switches shows on its face its inapplicability, in 
as much as the accident happened in broad day-
light. 

The third rule relative to the manner in which 
any engineer should run his train, like the preced-
ing Rule 530, makes no mention whatsoever as to 
the giving of whistle or other audible signals, for 
it reads: 

Rule 553. "They must maintain as far as 
practicable regular and uniform speed, avoid-
ing excessive speed on descending grades and 
run with due caution where the track is under 
repair and at all points where there is reason 
to apprehend danger" (p. 50, 1. 31; p. 51, 
1. 1 et seq.). 

It is apparent that it had no application to any 
of the evidence introduced in the instant case. 
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C. 

THERE WAS NO EVIDENCE THAT THE APPELLANT 

FAILED TO ADOPT A SAFE METHOD OF DOING THE 

WORK IN WHICH NooN WAS ENGAGED. 

The mere happening of the accident to Noon 
established nothing, as an action under the Federal 
Employers' Liability Act must be predicated upon 
negligence. While one may imagine how the 
accident was brought about, no finger can point 
to ar:y dereliction of duty on the part of any 
member of the drill crew, except on the part 
of Noon himself. The engineer Graves was 
on his engine taking and receiving signals and 
operating his train (p. 71, 1. 18 et seq.); the con-
ductor and the "other train1nan" were on the 
train giving and relaying the signals of the engi-
neer (p. 31, 1. 24 et seq.), and Simmons, the flag-
man, was out on the tracks west of the drill pro-
tecting it from any train movement from Paterson 
on the eastbound track (p. 75, I. 30 et seq.), and 
Noon was safely on the first or second car of the 
drill (p. 71, 1. 27 et seq.). Not one word of evi-
dence was offered to show that the work Noon 
was doing could have been done in any other or 
safer manner. As said by this Court in Kingsley 
v. D. L. & W.R. R. Co.) 81 N. J. L. 540: 

"A person cannot be held liable for negli-
gence unless he owed some duty to the plain-
tiff and that duty was neglected. A violation 
of this duty, which we call negligence, cannot 
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be presumed but must be proved. The lia-
bility for an omission to do something de-
pends entirely on the extent to which a duty 
is imposed to cause that thing to be done. 
And so it cannot be predicated on any par-
ticular act that it is per se negligence; it is 
only so because it is a breach of some duty 
which must appear as a substantive factor in 
the case." 

D. 

THERE WAS NO PROOF OF FAILURE TO INSTRUCT 

NOON. 

The respondent introduced in evidence the in-
structions which Noon received from the appel-
lant in the following language: 

''Employees must not place themselves in 
position where the movement of a car, engine 
or train would injure them. In the perform-
ance of their duties in connection therewith, 
they must know that they are fully protected 
as prescribed in the · rules. Employees must 
stand outside and clear of all main tracks 
while trains are passing. They must not 
rely upon others to notify · them of the ap-
proach of a train. Employees who are care-
less of the safety of themselves or others will 
not be retained in the service" (p. 30, I. 3 
et seq.). 

This taken with his familiarity with the locus in 
quo-his experience in running in this particular 
territory as a trainman from April, 1917, to 
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October, 1918, and continuously fro1n January, 
1920, to April 27, 1925, when he was killed (p. 24, 
1. 17, et seq.), and in doing the identical work which 
he was doing on the clay he was killed, for six 
days in 1924 and five clays in 1925, the year he was 
killed (p. 25, 1. 18, et seq.), with no evidence as to 
what he should have been instructed about, leads 
to the inevitable conclusion that this charge of 
alleged negligence was but a figment of the 
pleader's imagination. 

E. 

THERE WAS NO PROOF OF VIOLATION OF ANY 

RULE PROMULGATED TO PROTECT THE DECEDENT. 

We have in the preceding portion of our brief 
referred to and discussed the applicability and non-
applicability of Rules 526, 530, 553 and R w,hich 
are in evidence in the case. It remains to consider 
the other rules offered in evidence by the respond-
ent over the objection of the appellant in order to 
ascertain whether any foundation existed for the 
action of the Court in permitting them to be con-
sidered by the jury. 

Rule 400 received in evidence, read as follows: 

"Where two or more switch tenders are 
employed at one post they must relieve one 
another, and give full information regarding 
overdue trainsJ' (p. 48, 1. 12, et seq.). 

This rule shows on its face its inapplicability 
to the instant case. The class of employees it 
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seeks to regulate was never mentioned or ref erred 
to anywhere in the evidence in this case except in 
the rule itself. Because Noon, a trainman, threw 
a switch, does not make him a switch tender, and 
further, if he were, the rule contemplated a switch 
tending operation wherein more than one switch 
tender was engaged at the same time. 

Respondent further offered and read in evidence 
Rule 402 under the title ·"Conductors", as follows: 

"They have general charge of the train to 
which they are assigned and all persons em-
ployed thereon, and are responsible for the 
movement, safety and proper care of the train 
in strict accordance with the rules and special 
instructions ; likewise for the good conduct 
and vigilance and the faithful performance of 
duty on the part of their trainmen" ( p. 48, 
1. 22, et seq.). 

We fail to find in the evidence any situation to 
which this rule was applicable. We fail to find 
wherein, with the exception of the actions of Noon 
which resulted in his death, the crew's conduct was 
other than good, vigilant and faithful in the per-
£ ormance of their duties ( see discussion of their 
activities under Subdivision B, Point I, supra). 

The respondent further offered in evidence and 
read from that portion of the Rule Book under the 
heading of "Freight Conductors", Rule 463, as 
follows: 

"They must see that their trainmen are so 
distributed over the train as to control it most 

· effectually and be able to pass signals from 
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any part of it to the engineman. In cold or 
inclement weather they may allow their men 
to ride in the caboose or on the engine, when 
consistent with safety, but in descending long 
grades and when approaching and passing 
through points at which the train may be re-
quired to stop, the trainmen must all be out 
on the train in their proper position" (p. 49, 
1. 2, et seq.) . 

For the third time we feel obliged to refer the 
Court to our discussion of and reference to the evi- . 
dence as to the activities of the drill crew under 
Subdivision B, Point I, supra) which makes mani-
fest that no violation of this rule occurred-cer-
tainly none that in any way had the remotest bear-
ing on the accident to Noon. 

F. 

THERE WAS NO EVIDENCE THAT THE APPELLANT 

FAILED TO PROMULGATE RULES FOR NooN'S 

SAFETY. 

It is true that in some manner Noon was struck 
by some part of a train moving west on the appel-
lant's westbound track, but one searches in vain to 
find any evidence to justify even an inference that 
Noon was obliged at the time of his accident to be, 
as charged in the complaint "between the east and 
westbound main tracks'' (p. 7, 1. 13, et seq.) or at 
any other place than where he was when last seen 
by Engineer Graves, viz., on his train in a place 
of safety. Nothing occurred or was occurring to 
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disturb him or require him to move from such 
place ·of safety. No accident or untoward occur-
rence was taking place or took place to his train 
then safely on the siding which branched off the 
eastbound main track, and what more could be 
done or what actions could have been regulated by 
the promulgation of additional rules, and what the 
character and nature of additional rules would be 
or should be was left entirely · to speculation and 
conjecture. A set of rules which would eliminate 
railroad accidents entirely and yet permit a rail-
road to run is a desideratum devoutly wished but 
well recognized in view of the human element in 
such operations as impossible of accomplishment. 

G. 

THERE WAS NO PROOF THAT THE APPELLANT 

FAILED TO HAVE THE WESTBOUND TRAIN UNDER 

CONTROL, OR THAT THE ENGINEMAN COULD HAVE 

STOPPED IT IN TIME TO HAVE 'AVOIDED THE ACCI-

DENT. 

While it is true that the westbound train was 
three minutes late, there was absolutely no evi-
dence to show that its speed was excessive or that 
it was not under control. The only piece of evi-
dence in the case as to the speed of the westbound 
train was that it was running at between 20 and 
25 n1iles an hour when it struck Noon (p. 27, 1. 8 
et seq.). Surely not a lively rate for a delayed 
express train. 
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Therefore, the failure to slow. down the speed 
of the train until too late to prevent the accident 
does not indicate negligence. 

It cannot be said that the engineer should have 
anticipated that trainmen of this drill crew would 
be walking on or standing near the westbound 
track. This is so because there was no need or 
requirement or occasion for n1embers of that 
crew to be on or near the westbound track while 
engaged in drilling cars from the eastbound 1nain 
track into sidings of industries located on the 
southerly side of the eastbound tracks-the side 
farthest away fron1 the westbound main track. 
This is particularly true in view of appellant's 
Rule R introduced by the plaintiff, as follows: 

"Employees must not place themselves in 
position where the moven1ent of a car, en-
gine or train would injure them. In the per-
forn1ance of their duties in connection there-
with, they n1ust know that they are fully 
protected as prescribed in the rules. Em-
ployees must stand outside and clear of all 
main tracks while trains are passing. They 
must not rely upon others to notify them of 
the approach of a train. Employees who are 
careless of the safety of themselves or others 
will not be retained in the service." 

That the engineer was alert and on his job is 
vvell borne out by the fact that even after Noon 
was struck the train only went an engine and two 
or three cars' length past his body before it 
stopped (p. 67, 1. 14, et seq.). 
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The answer to Interrogatory No. 21 (p. 27, 
1. 14, et seq.) did state that the men on the 
engine of train 367 could have first seen Noon 

' if they had been looking out for him, for a dis-
tance of 500 feet. Still there was absolutely no 
evidence that at the rate of speed his train was then 
proceeding 1 it was not stopped in as short a time 
and within as short a distance as was possible 
under all the circumstances of the situation· cir-

' 
cun1stances such as the condition of the rails of 
the track, the load of the train, the character of 
its equipment, etc., a·s to which the case was abso-
lutely silent. 

Furthermore, we may pertinently repeat here 
what was said under the discussion of the charge 
of the failure to warn Noon. There was abso-
lutely no evidence to show that the engineman of 
train 367 saw Noon or could have . seen him in 
time to have stopped the train before striking him. 
There was no evidence whatever as to the rela-
tionship between the time when Noon got onto the 
westbound track or so near to it as to be in a place 
of danger, and the time and point in the progress 
of train 367 toward the place of accident when 
and where the engineer first might have seen Noon 
had he been looking out for him. For aught that 
appears in the evidence, Noon might very well 
have been safely aboard the first or second car of 
the drill train at the time when and where the 
engineman first could have seen him. 
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POINT II. 

The Trial Court erred in admitting rules 
402, 463, 526, 530 and 553 of the appellant. 

These rules which were admitted, over the 
objection of the appellant, are set forth verbatim 
on pages 16, 17, 18, 21-22 and 23 of this brief, 
and are discussed in sub-divisions B, C, D and E 
of Point I at pages 13 to 23, and there the inap-
plicability of them is n1ade so manifest that it is 
not necessary to discuss them again or the error 
made by the trial court in their admission. 

POINT III. 

The Court erred in admitting in evidence 
Exhibits P-4, P-5 and P-9, and in refusing to 
strike out Exhibit P-5. · 

In the complaint respondent alleged that, at the 
place of the accident, the tracks and right of way 
of the railroad con1pany were crossed and used 
not only by its employees but by "other persons, 
including the employees of the numerous indus-
tries located in the vicinity thereof", for the pur-
pose of laying a foundation for the charge that 
appellant failed to adopt rules or regulations re-
quiring enginemen to give warning of the ap-
proach of their trains to this alleged permissive 
crossing, to have their trains under control and 
to keep a special look-out when so approaching. 
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To support this charge of negligence, the plain-
tiff's Exhibits P-4, 5 and 9 were offered and re-
ceived in evidence over the objection of appellant 
(p. 37, 1. 19). 

An exa111ination of the exhibits mentioned ( see 
Exhibit Book) will show that appellant had en-
closed its property and right of way, at and in 
the vicinity of the place of accident, by wire fenc-
ing held in place by co'ncrete posts. The photo-
graphs also indicate that, at the time they were 
taken, a section of this fence opposite the Athenia 
Steel Company's office had been torn down so as 
to permit entrance upon the railroad company's 
right of way. The photographer who took the 
exhibits was not produced, but from the mark-
ings thereon it appeared that they were all taken 
on April 21, 1927, nearly two years after the hap-
pening of the accident here in question, and they 
were all objected to as not showing conditions at 
the time of the accident (p. 37, 1. 19, et seq.), but 
were nevertheless admitted as showing conditions 
as of April 21, 1927-subject to being stricken 
out if not connected up with the time of this acci-
dent (p. 38, 1. 820, et seq.). 

The only witness produced by respondent to con-
nect up Exhibit P-5 was one Wallgren, who 
"could not say" what the condition was of the 
wires on the fence on April 27, 1925 ( p. 58, 1. 11 
et seq.) and whether the fence shown was "intact 
or not" (p. 58, 1. 11 et seq.), although another 
witness Johnson, produced by the respondent, said 
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he thought the condition of the fence on April 27, 
1925, was "O. K." (p. 64, 1. 19 et seq.). 

The Court, however, denied appellant's motion 
to strike out Exhibit P-5, and permitted the jury 
to consider that exhibit together with Exhibits 
P-4 and P-9 in reaching their verdict, 

"with the qualification that it generally por-
trays conditions as they existed at the time 
of the accident with the exception that some 
part of it was not then in the same condition 
as when the photograph was taken" (p. 59, 
I.4etseq.). 

The very purpose of these exhibits was to aid 
the respondent in showing an unusual use of the 
railroad's tracks, and it was grossly misleading 
to permit the jury to take the same with them to 
the jury room and to consider them as part of the 
evidence, because if the actual situation was that 
the railroad's right of way was securely fenced at 
the ti111e of the accident, any verdict predicated on 

. the theories of negligence herein adverted to 
would be palpably erroneous. 

Again, were it the fact that the wires had been 
but recently broken, as may have been the case 
(see Johnson's testimony, p. 65, 1. 10 et seq.), no 
a·ctionable negligence would have arisen from this 
fact unless it further appeared that the railroad 
company knew of the condition of the fence and 
failed to repair it within a reasonable time, or un-
less the condition had existed for such a length of 
time that the railroad company would be charge-
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able with knowledge of it and with negligence 
for failure to repair it. 

Furthermore, if, for the purpose of argument 
only, we assume the existence at_ the time of the 
accident of the alleged permissive crossing and a 
duty on the part of the railroad company to make, 
promulgate and enforce rules and regulations re-
quiring enginemen to give warning of the ap-
proach of their trains to the alleged permissive 
crossing, we are still at a loss to understand how a 
failure to perform the alleged duty of warning 
persons using the alleged permissive crossing lo-
cated some 300 feet easterly of the point of the 
accident here in question had any causative con-
nection with the injury and death at the latter 
point of a member of a switching crew engaged in 
drilling cars. Such a rule, if it existed, would be 
for the protection of those using the crossing and 
in nowise for the protection of members of a drill 
crew switching cars into an industrial siding 300 
feet away. 

The presumption that permitting the exhibits to 
continue in the case worked the appellant harm 
was not overcome by the Court's observation in 
refusing to strike out Exhibit P-5, that 

"the jury will, of course, understand the 
qualification", 

which observation was not addressed to the jury. 
Nor did the trial court remedy the wrong in its 
charge to the jury. It nowhere in its charge ad-
verted to or ref erred to or explained the qualified 
admission of the exhibits in question. 

CONCLUSION. 

In the refusal of the Trial Court to direct a 
non-suit and in its refusal to direct a verdict 
in favor of defendant, as well as in the admis-
sion in evidence of the several rules of the ap-
pellant which were not germane to the issues 
but were totally irrelevant and misleading, the 
admission in evidence over objection of defend-
ant of Exhibits P-4, P-5 and P-9, and in the 
refusal of the Court to strike out Exhibit P-5, 
the Trial Court committed substantial error to 
the prejudice of the appellant; because thereof 
the judgment should be set aside. 
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Respectfully submitted, 

FREDERIC B. SCOTT, 

Attorney of Defendant. 
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INTRODUCTION 
The plaintiff, as administratrix of the estate of George 

Noon, deceased, began this action on behalf of herself 
and two young daughters, under the Federal Employer's 
Liability Act, to recover damages for the death of her 
husband. On April 27, 1925, at 5 :52 P. M., deceased 
was in the employ of the defendant as a brakeman, 
switching cars at the station of Clifton, New Jersey. 
While working near his train between two main line 
tracks, he was instantly killed by a passing express train, 
running behind its schedule, at a speed of forty-five miles 
per hour, without a timely warning of its approach. 
The deceased's view of the train was obstructed, he was 
absorbed with his work and not able to escape his fate. 

On the trial, the def end ant offered no evidence and 
the jury was instructed that it was the duty of the de~ 
fendant "to exercise such due and reasonable care as the 
circumstances required.'' 



2 

In answer to interrogatories the defendant admitted 
that it kept no lookout, gave no warning and took no 
precautions to protect the deceased, and asserted that it 
owed him no duty to warn. The plaintiff asserted that 
the defendant's duty to warn was imposed upon it by 
reason of ( 1) the unusual facts and circumstances, ad-
mitted or in evidence, ( 2) the rules of the defendant, 
prescribing the conduct of its employees, , under such 
facts and circumstances and ( 3) the application of the 
doctrine of the last clear chance. 

On -its motions for non-suit and for an instructed ver-
dict, the defendant assigned as its sole reason therefor, 
that the plaintiff had not established the negligence of 
the defendant. The defendant requested no instructions 
and took no exceptions to instructions given. 

The jury returned a verdict for the plaintiff, which 
was affirmed by the Supreme Court, thereby eliminating 
from further consideration, the questions of excessive 
verdict and contributory negligence. 

On this appeal, the defendant does not assign as 
grounds therefor that the deceased assumed the risks of 
his employment or that his negligence was the sole prox-
imate cause of his death. 

The only grounds assigned and argued are "that the 
plaintiff has not established any negligence of the de-
fendant and that certain of its rules were improperly ad-
mitted in evidence." 

I. 

DEFENSES WAIVED OR ABANDONED 

The defendant asserts in its brief that its answer plead, 
as defenses, assumption of risk, and the sole negligence 
of the deceased, as the proximate cause of his death. 
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These defenses were waived and abandoned by the fol-
lowing acts and omissions of the defendant: 

The defendant's motions for non-suit and for an in-
structed verdict assigned as a sole reason therefor, "that 
the plaintiff has not established any negligence on behalf 
of the defendant railroad company, under any or all of 
the charges set forth in the complaint." ( P. 81.) 
Neither defense was then and there presented. 

In its assignments of its grounds of appeal, the de-
fendant' adopted word for word, the language of these 
motions and did not ref er to or assign error as to either 
defense. 

The evidence did not justify the submission of either 
defense to the jury and the defendant took no excep-
tions to the instructions given and requested none to be 
given. 

Under the general rules, long enforced, these acts and 
omissions worked a waiver or abandonment of both de-
fenses, and they are not involved on this appeal. 

Garritson v. Appleton, 28 N. J. L., 386. 
Illinois Central R. v. Skaggs, 240 U. S., 66. 
Pa. R. v. Clark, 266 Fed., 182 ( C. C. A.). 
Chicago R. v. Ward, 252 U. S., 18. 

II. 

STATEMENT OF FACTS 

The defendant's statement of facts, scattered here and 
there in its brief, omits so many material facts that a 
supplemental statement must be made. 

On April 27, 1925, the defendant operated two main 
line tracks between Passaic and Paterson, New Jersey, 
passing through the City of Clifton. One track was 
used for west bound and the other for east bound traffic. 
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At Clifton, there were numerous side and industry 
tracks, used in the receipt and delivery of car-load traffic 
to adjacent industries. East of Clifton station, there 
existed in both main tracks a sharp right 1-iand curve. 
( Exhibit 6.) In front of the station building these 
tracks straightened out. (Exhibits 6 and 7.) About 
260 feet west of the station, they curved southerly to the 
left and at about 1,775 feet west of the station, they 
curved northerly to the right, the two curves forming an 
elongated letter "S." ( Exhibits 7 and 8.) On the most 
westerly curve was located an industry switch, connecting 
the east bound main track with the Aethenia Steel Mills · 
Plant. Three hundred feet west of this switch was lo-
cated a north and south crossing, over the main tracks, 
and for many years used daily by hundreds · of workmen, 
women and children. ( Pp. 53 and 54.) The extent 
of this use is indicated by the white line across the right 
of way in Exhibit 9, and the permanent approaches at 
both ends of this crossing, are shown in Exhibits 3, 4 
and 5. The deceased was killed 300 feet east of this 
crossing, 1,775 feet west of Clifton station and directly 
north of this switch. ( Exhibit 2, P. 30, Ans. 38.) 

The deceased had worked as a trainman of the defend-
ant, on and off, for less than seven years. At the time 
of his death, he was working within station limits on a 
train which performed service between Passaic and Pat-
erson. He had worked on his train in that territory for 
only eleven days, five in April, 1925, and six some time 
in 1924. ( P. 25, Ans. 8.) His crew consisted of two 
enginemen and a conductor, two trainmen and two flag-
men. (P. 31, Ans. 46.) When killed, he was work-
ing in the presence of and under the direction of his con-
ductor, and four cars were being switched into the Steel 
Plant. (P. 25.) Just prior thereto, a car had been 
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switched into the plant and the engine had backed out 
onto the east bound main track, where it picked up four 
other cars. The engine was headed west, with the four 
cars ahead and was standing on the west curve, some 
distance east of the plant switch. In the presence of his 
conductor, the deceased threw the switch, leading from 
the east bound main track into the Steel Plant, crossed 
north over that track, ahead of his train and stood be-
tween the two main line tracks. He was then on the 
engineer's side and there gave him the "go ahead" sig-
nal. As the engine started to push the cars west, he 
mounted the first or second car from the west end and 
there repeated the signal. (P. 71, L. 20.) He then 
dropped off the car at or near the switch, stepped back-
ward, evidently for the purpose of ascertaining the posi-
tion of the gates across the plant tracks, and was report-
ing their position to his conductor when he was struck 
and killed by an express train. ( P. 21, Ans. 43.) He 
was then facing south towards his conductor and moving 
away from the west bound track (P. 31, Ans. 41 and 
37) ; both trains were moving west, the express train 
overtaking and passing the other train at or near the 
switch. Deceased's view of the express train was ob-
structed by his train, until it was within a few feet of 
him. He was apparently engrossed with his work and 
oblivious of his peril, until his last chance to escape was 
gone. When on his own train, he could not see the 
position of the gates owing to the curvature of the plant 
tracks ( Exhibit 9) and it was not his duty to open or 
shut the gates. ( P. 32, Ans. 51.) 

The deceased was struck by a west bound, past due, 
express train, running forty-five miles per hour, which 
approached without giving any warning, except to sound 
its emergency whistle, too late to avoid the accident 
(P. 66, L. 15 and 31.) 
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The accident occurred at 5 :52 P. M., daylight saving 
time, when one hundred and fifty employees of the Steel 
Plant, quitting work, were about to cross the defendant's 
tracks at the crossing, three hundred feet west of where 
deceased was struck. This train, consisting of an engine 
and nine coaches, was three minutes late ( P. 27, Ans. 
24), and its engineer had an unobstructed view of the 
train on the adjacent track, its location on the curve and 
its movement for at least three thousand feet. ( Ex-
hibits 8, 9 and 1.) It did not stop at or whistle for Clif-
ton Station, the other train, or nearby crossing, used by 
the public. It ran from Passaic Tower to the place of 
accident, a distance of one and one-half miles, in two 
minutes, as shown by defendant's official record. ( P. 
42, L. 10-24.) This was at the rate of forty-five miles 
per hour or about sixty-six feet per second. 

The deceased's conductor was, at the time of the acci-
dent, in the second car from the west end of his train 
(P. 31, Ans. 48); he saw the express train when it was 
twenty-five feet east of the switch ( P. 32, Ans. 53a) ; 
he knew it was due to pass at the time it passed (P. 32, 
Ans. 53b) ; he kept no lookout, took no precautions and 
gave no warning of its approach. ( P. 32, Ans. 54 and 
55.) 

In answer to interrogatories, the defendant admitted 
that it took no precautions to protect the deceased. ( P. 
32, Ans. 35a.) Evidently not considering the sounding 
of the emergency whistle an act of precaution. 

The rules of the defendant required that engineers 
must run their engines with due caution, at all points 
where there is reason to apprehend danger (Rule 553, 
P. SO); that their trains must proceed with caution 
through yards and station limits ( Rule 530, P. SO) ; that 
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m case of doubt the safe course must be taken (Rule 
118, P. 41) ; that the engine bell must be rung when 
passing a train on an adjacent track (Rule 30, P. 46); 
that on delayed regular trains, engineers must keep a 
sharp lookout for trackmen, sounding the whistle at short 
intervals where the view is obstructed (Rule 526, P. 
SO) ; and that when on duty they are prohibited from 
reading engaging in unnecessary conversation or having 
their attention diverted from their duties (Rule _ 10, P. 
46) ; also that the conductor shall have general charge 
of all persons employed on his train and be held respon-
sible for the good conduct, vigilance and faithful per-
formance of duty by his trainmen (Rule 402, P. 48) 
and shall so distribute his trainmen over the train as to 

. ' 
control it most effectually and be able to pass signals 
from any part of it. (Rule 463, P. 49.) 

Defendant's statement of facts is inaccurate in several 
particulars. How deceased met his death was not a mat-
ter of conjecture. In its brief defendant admits he was 
struck by some part of the west bound train (Bf., P. 22), 
and in response to interrogatory 40, it answered that he 
was struck while jumping away from the west bound 
main track (P. 30, L. 27). There were two flagmen in 
deceased's crew, not one as stated by defendant (P. 31, 
Ans. 46). No evidence supports the statement that the 
other trainman was on the train relaying the signals of 
the engineer. (Br., P. 18.) The latter was taking his 
signals from the deceased and not the conductor. (P. 71, 
L. 76; P. 76, L. 23.) No evidence sustains the statement 
that the express train "only went an engine and two or 
three car lengths past the body." ( Br., P. 25.) Some-
time after the accident, one witness so located the train, 
but the evidence fails to show where it first stopped or 
how far it backed up after stopping. No evidence sup-
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ports the statement that when deceased was killed, he was 
"doing the · identical work" he did on the six days he 
worked on this run, in 1924 or the five days he worked 
in 1925. (Br., P. 30.) He worked those days on the 
"Passaic Drill," operating between Passaic and Paterson. 
( P. 25, Ans. 8.) There was no evidence showing what 
work, if any, the defendant did for the Steel Co., on 
those days. Deceased may never have worked on the 
tracks _ of that company except on the day of his death, 
or he may never have worked under the conditions as 
they existed that day. 

III. 

ARGUMENT 

The plaintiff contends that under the facts and circum-
stances, admitted and in evidence, it was the defendant's 
duty to give the deceased a timely warning and that the 
engineer of the express train was negligent in that he 
failed to observe either the letter or spirit of his rules; 
that he failed to keep a proper lookout; that he failed to 
sound the station whistle at Clifton, or a timely whistle 
for decedent's crew or for the persons using the crossing 
near the place of accident, and that he. failed to have his 
train under control, at the time of the accident. 

The duty to warn was imposed upon the defendant by 
the unusual fact and circumstances involved, by its rules 
applying thereto and by reason of the last-clear-chance 
doctrine. 

As the express train approached Clifton from the east, 
its engineer was on the north side of the engine, with an 
unobstructed view to the west, for at least 3000 feet. It 
was daylight and there was nothing to divert his atten-
tion. If he were then looking ahead, he could have seen 
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decedent's train and crew, working on the west curve of 
the east bound track, 300 feet east of the crossing, used 
by the public. 

He -had a clear view of the tracks, train and crew and 
if he failed to look for men working on or near these 
tracks, he was negligent; and if he looked and failed to 
see them, his observation was so careless as to be neg-
ligent. Defendant admitted that if he-had been keeping 
a lookout, he could have first seen deceased 500 feet dis-
tant (P. 27, Ans. 21) thereby implying that he kept no 
lookout. He was within station limits, running behind 
his schedule, at 45 miles an hour and approaching and 
about to pass another train on the adjacent track. The 
nearer he approached that train, the better became his 
vision, until his engine ran on to the east end of the west 
curve, where his view disappeared and did not reappear 
until about the time he struck the deceased. This curve 
was obvious to him and he must have known how it 
would affect and temporarily obstruct his view ahead. 
He must have known and should have expected that 
switching movements require trainmen to be at any time, 
at either end or side of their trains; that when working 
on curves, they must stand away from their trains to 
signal their engineer and that getting on and off adjacent 
tracks is a necessary incident of their work. A few 
hundred feet west of the locus in quo was a crossing 
used by hundreds of men, women and children, and 150 
men were about to cross it at the time of the accident. 

All of these circumstances were unusual, obvious and 
known to the defendant and its engineer. Each of them 
involved elements of danger and taken all together, 
created a very dangerous situation. Under the law, here-
inafter cited, they imposed upon them the duty of warn-
ing the deceased. 
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\tVith his experience, his belated train, high speed, and 
obstructed view, and with his knowledge of the curves 
and narrow clearance between tracks, of the train at work 
on the curve ahead of him and of the nearby crossing 
used by the public, the engineer should have anticipated 
just what happened and given the deceased a chance for 
his life. 

The duty of lookout and warning was also imposed 
on the defendant and its engineer by its rules, wherein 
was anticipated and provided for, the same conditions 
that existed when deceased was killed. The rules pointed 
out to the engineer these dangerous conditions and en-
joined upon him the exercise of extra care and caution 
when running his train through yard or station limits, 
when passing another train on an adjacent track, when 
running behind his schedule, when his view was ob-
structed and at all points where there was reason to 
anticipate danger. He had every reason "to apprehend 
danger" and should have taken "the safe course" and 
proceeded "with caution" as required by the rules. He 
should have kept a lookout ahead, rang his bell, and 
sounded his whistle for the station, the train on the ad-
jacent track and the nearby crossing. He should have 
·put his train under such control as to have enabled him 
to stop it within the limits of his vision. 

All railroad experts agree that trains passing one 
another in st~tion limits, should sound a timely warning, 
not a last minute emergency whistle, and in addition to 
that, should be run under control ( American Railway As-
sociation Rules). The courts have construed "under con-
trol" to mean "that an engineer must run at such speed as 
would enable him to bring his train to a stop within his 
vision," and that is true, irrespective of weather condi-
tions. Cent. R. v. Young, 200 Fed., 359 (C. C. A.). The 
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killing of deceased is evidence that the train was not 
under control and by implication, defendant's answer 35a 
admits that fact. 

Defendant's Rule 30 admitted in evidence without 
objection (P. 46, L. 20) required the engine bell to be 
rung when an engine is about to move, when approach-
ing public ·crossings at grade, when running through 
yards and "when passing a train standing on an adjacent 
track." By its answers to interrogatories 55 and 35a, it 
admitted that it took no precautions and gave no warning 
to the deceased and, the ref ore, did not ring the bell as 
required by its rule. The case of Lehigh R. v. Mangan, 
278 Fed., 85, involved the construction and application 
of the same rule, under very similar conditions and estab-
lishes the liability of the defendant. 

Disregarding the letter and spirit of his rules, this 
engineer did nothing except blow his emergency whistle, 
too late to avoid the accident. It was his last-minute ef-
fort to excuse his failure to give timely warning and to 
have his train under control. 

No one testified where this engine was when its whistle 
began to blow or where it was when it ceased to blow or 
how long it blew after the accident. Deceased's conductor 
was on his train and first saw the express train when it 
was 25 feet east of the switch. ( P. 32, Ans.53a.) His 
engineer first heard it and its emergency whistle when 
he was at or just west of the switch, (Pp. 75-76-72) in-
dicating that this whistle was sounded very close to the 
switch. Both trains were moving west, the express over-
taking and passing the other, at or near the switch. The 
deceased then first saw it; so close to him that he failed 
to escape by jumping ( P. 30, Ans. 40). 

Up to that time, his view to the east, had been ob-
structed by his engine and cars on the curve. The ex-
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press train must have been almost upon him when its 
whistle sounded, and the presumption of self-preserva-
tion confirms this conclusion. It is quite evident, the 
whistle was not sounded in time for the deceased to 
escape and was not sounded where the engineer could 
have first seen him, if he had been looking out for him. 
(P. 27, Ans. 21.) There was no testimony that a timely 
warning by bell or whistle was given, but two witnesses 
testified that the emergency whistle was the only whistle 
sounded. (P. 66, L. 30 ;, P. 74, L. 17.) 

By interrogatory 35a the defendant was asked, "What 
precautions had you talun to protect your employees 
working on or near your tracks, extending 2000 feet 
east and west of the switch at or near which Noon was 
killed ?1'; and its only answer was a copy of -Rule R, 
(P. 30, Ans. 35a) which instructed all employees not to 
place themselves in a position, where the movements of 
a car, engine or train would injure them. That was the 
sum total of all precautions taken by the defendant to 
protect the deceased. That answer admitted that no look-
out was kept, no bell was rung, no warning by whistle 
was sounded, no effort was made to reduce the speed of 
the train and no effort to prevent the accident, after dis-
covering the peril of the deceased. 

The defendant treated the deceased as a trespasser and 
exercised no care for his protection. The failure of its 
engineer to keep a lookout, to sound a timely whistle and 
ring his bell for the train on the adjacent track, to put 
his train under control, to take the safe course and to 
proceed with caution, was negligence _and was at least 
evidence thereof, sufficient to support the verdict. 

The plaintiff further asserts that the conductor of the 
switching crew was negligent in failing to adopt the 
safest methods of doing the work; in failing to distri-
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bute his men so as to secure the protection of all; in fail-
ing to require them to keep a lookout and warn one an-
other of approaching trains and that he saw, or by the 
exercise of ordinary care should have seen the deceased 
on, near' or between the tracks, in a· position of peril and 
oblivious thereof and gave him no warning and took no 
precaution for his safety. 

These assertions find support in well established rules 
of law to the effect that where a place of work involves 
unusual danger or is made more dangerous by methods 
of work, whereby new risks are created or existing risks 
are increased, the employer must take due care to guard 
against such risks. 

West El. Co. v. Haurelman, 136 Fed., 569 (C. 
C. A.). 

1.vfcCollum v. R. Co., 215 Fed., 465 (C. C. A.). 
Germanus v. R. Co., 74 N. J. L., 662. 
N. Y. R. v. Randel, 47 N. J. L., 144. 

This conductor was the representative of the defend-
ant, authorized to give orders, outline methods of. work 
and protect his men. The deceased when struck, was 
working in his presence and under his directions and 
rightfully assumed that he would be protected. 

Goessel v. Cent. R., 81 N. J. L., 17. 
Chi. R. v. McGuffey, 252 Fed., 25 (C. C. A.). 
Mullen v. Cent. R., 77 N. J. L., 241. 

This conductor, knowing the express train "was due 
to pass at the time it did pass," required the deceased to 
work at a time and place that was most dangerous. If 

. he had delayed the work for four seconds, the express 
train, running 66 feet per second, would have passed 
without peril to anyone, and if he had not required the 
work to be done on a curve, no accident would have hap-
pened. 
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He failed to adopt reasonable methodSi of work by not 
requiring his men to keep a lookout for approaching 
trains and to warn one another, when they were in peril 
or engrossed with their work. His crew consisted of 
two enginemen, two trainmen, two flagmen and himself. 
(P. 31, Ans. 46). At the time of the accident, one 
flagman was four or five car lengths west of the switch, 
the conductor was in or on the second car of his train 
and the engineer and the deceased were apparently doing 
all the work. The other flagman and trainman were not 
located but there was no flagman east of the switch, 
watching for west bound trains (P. 76, L. 15). The 
conductor, one brakeman and one flagman were merely 
onlookers, doing nothing, while the deceased threw the 
switch, crossed to the north of it, signalled hfa engineer 
to come ahead, mounted his moving train, repeated his 
signal to the engineer, then got off of his train, between 
the main line tracks and while indicating the position of 
the gates to the conductor, was struck as he jumped 
away from the west bound track. It was not his duty 
to open or shut the gates. All of his work was done in 
the presence of the conductor and in the line of his duty. 
The information he gave his conductor as to the posi-
tion of the gates, justifies the inference that the latter 
had asked for it and that he got off of his· train to ascer-
tain their position or to report that information to the 
conductor. Under the circumstances, the conductor 
should have gotten that information himself or required 
the idle flagman or trainm ·an to have gotten it. He 
should not have required the deceased to do so, as he 
was then engaged with riding and directing the move-
ment of his train. 

During the afternoon of the accident, thirty-one reg-
ular and extra trains passed by the place of the accident 
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( P. 27, Ans. 25), thereby creating special hazards for 
the men required to work on or near the tracks. The 
defendant and its conductor knew this and knew when 
the express train would pass and how late it was. Ignor-
ing this knowledge and without notice thereof to the 
deceased, they required him to work on the curve, on 
the time of the express train, where his view was ob-
structed and where his work required him to get on or 
near the adjacent track. As a result, he was caught be-
tween two main line tracks, separated by a narrow clear-
ance and penned in between two moving trains. He was 
killed, trying to escape from the place where he was re-
quired to work and when exposed to the hazards created 
by the defendant. 

By interrogatory 55 the defendant was asked, "What 
precautions, warnings or instructions did Noon's fore-
man take or give to insure Noon's safety?" and the an-
swer was "None." The defendant thereby admitted 
that it kept no lookout and gave no warning; that it con-
cealed from deceased the time the express train was to 
pass and its lateness; that it did not adopt safe methods 
of work and did not have a flagman watching for west 
bound trains and that its conductor gave no warning 
and took no precautions for the protection of the de-
ceased, although he saw or should have · seen, that he was 
in a place of danger, absorbed with his work and ob-
livious of his peril. Defendant did nothing to lessen or 
eliminate the perils of his position and failed to exercise 
the slightest degree of care for his protection. 

Deceased's place of work was created by the defend-
ant and its conductor and its perils were obvious to them. 
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They made it more dangerous by requiring him to do all 
the work at the most dangerous time and place. 

Chi. R. v. McGuffey, 252 Fed., 25 ( C. C. A.). 
Williver v. D. L. & W. R., 81 N. J., 352. 

The conductor must have seen where and what the 
deceased was doing and have realized or anticipated his 
peril. He knew that his view to the east was obstruct-
ed; that he was engrossed with his work and oblivious 
of his peril. · If he had b.een half human and attentive 
to his duty, he would have warned him or momentarily 
suspended the work for the passage of thei express train. 
The doctrine of "discovered peril," imposed on the de-
fendant, the duty of exercising due care as to a tres-
passer under such circumstances, and the deceased was 
entitled to no less consideration. 

Cratty v. R. Co., 169 Fed., 593 ( C. C. A.). 
R. Co. v. Selden, 249 Fed., 122 (C. C. A.). 
I. & S. Co. v. Tolson, 139 U. S., 558'. 

This conductor was negligent or at least, the evidence 
of his negligence, was sufficient to justify the verdict. 

If the record herein is lacking in fulness, the plaintiff 
disclaims all responsibility. She · made every effort 
within her means and opportunities, to give the court 
and jury all the facts. Seven of the employes of the de-
fendant, were probably eye-witnesses of the accident and 
she could produce but one. The engineer and the con-
ductor, charged directly with responsibility, did not ap-
pear and their names and addresses are not in the record. 
So far as it discloses, they may be sojourning at Paris 
or on the Riviera. 

In considering a like matter, this Court has approved, 
as fairly satisfactory, the following statement: "Where 
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it is shown that the accident is such that its real cause 
may be the negligence of the defendant, and that, whether 
it is so or not, it is within the knowledge of the defendant 
and not within the knowledge of the plaintiff, the plaintiff 
may give the required evidence of negligence, without 
himself explaining the real cause of the accident, by prov-
ing the circumstances and thus raising a presumption that 
if the defendant does not choose to give the explanation, 
the real cause was n~gligence on the part of the defendant. 

Newark Co. v. Ruddy, 62 N. ]. L., 505. 

The general rule is that the failure of a party to call 
an available witness possessing peculiar knowledge con-
cerning facts essential to his case, especially if the witness 
naturally be friendly to such party gives rise to an in-
ference that the testimony of such witness would sustain 
such parties' contention and creates a presumption against 
him. 

Kirby v. Tallmadge, 160 U. S. 379. 

The record herein shows that the defendant denied in 
its answer, that the deceased was in its service on April 
27, 1925, or that he was killed on that day; that it refused 
under advice of counsel, to give the plaintiff the names 
of her husband's co-employees, at the time of the accident, 
or their knowledge of the facts, and that it failed to pro-
duce them as witnesses at the trial. Under these circum-
stances, the plaintiff is justified in asserting, that if these 
eye-witnesses had testified, their testimony would have 
emphasized the guilt of the defendant and that every 
reasonable presumption, arising from the evidence, should 
be drawn in support of her case. 
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IV. 

LAW OF THE CASE 

For the convenient reference of the court, the follow-
ing pertinent rules of law and decisions are cited: 

Rights and obligations under the Federal Act depend 
upon that Act and applicable principles of common law, 
as interpreted and applied in the Federal Courts. 

Southern R. v. Gray, 241 U. S. 333. 
St. L. R. v. M dVhirter, 229 U. S. 265. 

Ordinary Care. The defendant's duty to exercise 
ordinary care in providing for the deceased a safe place 
and safe methods of work, was implied by law; ordinary 
care meaning such care as a reasonable man would exer-
cise in view of all the circumstances presented to him. 
Want of such care is negligence, which is the failure to 
observe for the protection of another that degree of care, 
protection and vigilance which circumstances demand, 
whereby another suffers injury (Cooley, Hale and Jag-
gard on Torts) . 

In R. C. v. M cDaniels, 107 U. S. 454, that court said, 
"Ordinary care, then * * * implies the exercise of reason-
able diligence, and reasonable diligence implies, as be-
tween employer and employee, such w~tchfulness, caution . 
and foresight as, under all the circumstances of the par-
ticular service, a corporation, controlled by careful, pru-
dent officers, ought to exercise." 

Ordinary risks are those naturally incident to the work, 
which the master has used due care to prevent and which 
cannot be avoided by the exercise of due care by him. 
Risks which ought not to exist and would not exist ex-
cept for the negligence of the master, are not ordinary 
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risks and under the Federal Act the negligence of a co-
employee is not an ordinary risk. 

Reed v. Director General, 258 U. S. 92. 
Davis v. Crane, 12 Fed. (2nd) 355 (C. C. A.). 

Care Due Trainmen and Trackmen 

The risks of running railroad trains, cars and engines 
under normal conditions, are ordinary risks involved in 
the work of trackmen, and the company owes them no 
duty to keep a lookout or to warn them thereof, unless 
special circumstances exist, or unless the train causing 
the injury is behind its schedule, or unless their presence 
in a particular place should be anticipated, or unless such 
duty has been assumed by rule, custom or practice, or 
unless the last~clear-chance doctrine applies. 

If, however, any of these exceptions are present and 
change normal conditions to abnormal, thereby increasing 
the perils of the work, the company is then obligated to 
exercise ordinary care to protect such employees from 
such increased risks. Ordinary care has come to mean in 
this connection, the keeping of a lookout and the giving 
of a warning of moving trains, cars and engines, and a 
failure to do so, is evidence of negligence. The duty of 
lookout and warning, is measured and determined by the 
circumstances and conditions of each particular case. 

39 Corpus Juris, 459, Sec. 576. 

As a general rule, a lookout duty is due to a person 
in peril, whenever the circumstances are such as to enable 
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the person in control of a dangerous agency to anticipate 
the peril. 

Special circumstances create the duty to warn, sug-
gesting to the master that a warning is necessary. 

Cetofonte v. Camden Co., 78 N. J. L. 662. 
Cervona v. D. L. & W. R., 95 N. J. L. 246. 
Labatt's Master & Servant, Sec. 209. 

It is the duty of railroad companies "to take reason-
able care for the safety of employees, who in the prosecu-
tion of their work, mi,ght properly be on or near the 
tracks." 

D. L. & W. R. v. Hardy, 59 N. J. L. 35. 

A lookout by enginemen must be kept at places where, 
and times when, persons or employees may reasonably 
be expected to be, on or near the track, especially when 
women or children are to be anticipated. 

Garner v. Trumbull, 94 Fed 321 (C. C. A.). 
Townly v. Chi. R., 53 wis. 626. 

It is the duty of railroad companies in moving their 
cars and engines in yard limits, to anticipate the presence 
of employees on or near the tracks and to keep a lookout, 
observe a reasonable rate of speed and be able to control 
their movements. 

Ry. Co. v. Johnson, 161 Ky. 821. 
Crecelinus v. Ry Co., 284 Mo. 26. 

The following cases hold that in the absence of rule 
or custom, special circumstances impose on railroad com-
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panies, the duty of warning their employees of approach-
ing trains, cars and engines. 

D. L. & W.R. v. Hughes, 240 Fed. 941 (C. C. A.). 
Seaboard R. v. Koennecke, 239 U. S. 352. 
Lehigh R. v. Scanlon, 259 Fed. 141 (C. C. A.). 
Cent. R. v. Sharkey, 259 Fed. 144 (C. C. A.). 
Voorheesv. Cent. R., 14 Fed. (2d) 901 (C.C.A.). 
N. Y. R. v. Devine, 23 Fed. (2d) 589 (C. C. A.). 
Colasurdo v. Cent. R., 180 Fed. 832. 

In Hughes v. D. L. & W.R., 233 Fed. 118 (Affirmed 
in 240 Fed. 941), a switchman was killed at night, while 
walking on or near a yard track, on each side of which 
was an adjacent track, eight feet distant. On one of 
them, cars were standing and on the other a train was 
moving. Another train backing up on the center track 
overtook him. His duties required him, as a matter of 
course, to move up and down and occasionally on or 
across the tracks. The negligence involved was the in-
sufficiency of the li,ght and lookout and the court defined 
the duty of the defendant as follows: "It was, of course, 
t.he duty of the def end ant and of those moving the cars, 
to keep such a lookout as was reasonably necessary to 
avoid doing injury to an employee, who under the circum-
stances, had neglected to fully protect and care for him-
self." On appeal, the court affirmed the judgment and 
stated more definitely the duty of the defendant in the 
following language : 

."While it is primarilyi the duty of a switchman in rail-
road yards to be on the lookout and keep out of the way 
of moving trains, there is a concurrent or secondary duty 
independent of statute or rule, _on the part of those in 
charge of such moving engines, to keep such lookout as 
is reasonably necessary to avoid injury to an employee 
who may neglect to protect himself, and the extent of 
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that duty is measured by the peculiar circumstances of 
the case.)) 

And the Court further said : 

"It is the duty of a railroad company to give adequate 
warning to a switchman on its tracks in its yards, on 
the approach of a car," and that by reason of the de-
cedent's long experience, a presumption arose "that some 
abnormal condition prevailed which was not to be ex-
pected, which he could not have foreseen and which he 
was not required to guard against by taking extraordi-
nary precautions. That such a -man would have remain-
ed on the track if an adequate warning had been given 
is contrary to all the impulses which govern the conduct 
of men of ordinary intelligence.'' 

In Seaboard R. v. Koennecke, 239 U. S. 352, a switch-
man was run down in railroad yards and the court held 
that i1f he was struck by a road engine, running _through 
station limits, on the main track, without a timely signal 
of its approach, he could recover, and the verdict in his 
favor was sustained. 

In McGovern v. Pa. R., 235 U. S. 389, a section man 
while cleaning snow from tracks in a railroad yard, was 
struck by a fast express train, which gave no warning of 
its approach. Snow and smoke obstructed his view, and 
the court held that defendant's negligence was an issue 
of fact. 

In Lehigh R. v. Scanlon, 259 Fed. 137, a switch tender, 
alighting from standing cars, was struck by a train pass-
ing on an adjacent track, giving no warning of its ap-
proach. Held that defendant's negligence was an issue 
of fact. 

In McMarshall v. Chi. R., 80 Iowa 757, a conductor, 
working in the yards, after coupling cars in his train, 
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stepped onto an adjacent track to signal his engineer, and 
was struck by a passing engine. Held that defendant's 
failure to keep a lookout on the engine was evidence of 
negligence. 

The fallowing cases hold that where a warning is 
usually given or is required by rule, a failure to give it 
is evidence of negligence. 

McGovern v. R. Co., 235 U. S. 389. 
Director Gen'l v. Templin, 268 Fed. 483 (C. C. 

A.). 
Lehigh R. v. Mangan, 278 Fed. 85 ( C. C. A.). 
Toledo R. v. Bartley, 172 Fed. 82 (C. C. A.). 
St . Louis R. v. Jeffries, 276 Fed. 73 ( C. C. A.). 

In Director General v. Templin, 268 Fed. 482 (C. C. 
A.), a brakeman jumped from between cars, when his 
train was slowing down at a station, and was killed by 
an express train, following on an adjoining track, which 
failed to give timely warning of its approach, although 
customary to do so. Held, that the negligence of de-
.fendant was for the jury to determine. 

In Lehigh R. v. Mangan, 278 Fed. 85, a conductor, 
watching repair work on his engine, stepped on an ad-
jacent track to the one his train occupied and was struck 
by a west bound train, running thirty miles an hour and 
giving no warning of its approach. Both tracks were 
much used main line tracks and only four feet apart. 
The accident occurred on a curve, which caused his view 
to be obstructed to the east. The rules required the ap-
proaching train to ring a bell when passing a train on 
an adjoining track, and the court sustained a verdict 
for the plaintiff. 

In Lassiter v. R. Co., 133 N. C., 244, a conductor, in 
charge of a freight train in a railroad yard, while giv-
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ing orders to his men on the train, stepped back, without 
looking, onto a side track and was killed by a passing 
train. When he stepped on the side track, the train 
was about twenty feet from him, moving about 4 miles 
per hour. There was no lookout on the train and no 
evidence that the bell was not ringing nor that the whis-
tle was not sounded. The court held the negligence of 
the defendant was for the jury, saying that "there was 

b * * * no watchman or flagman on the oxcars or 
anywhere else to give notice to the engineer of the peril 
of the intestate and there was evidence that the engineer 
himself could not see the intestate on the track." 

In R. Co. v. Smith, 172 Ky., 117, a track repairer 
stepped off his track onto an adjacent track, to let a train 
go by and was struck by a car moving on the latter track, 
held that defendant was negligent in not having a look-
out on the car and in not warning of its approach. 

In Davis v. R. Co., 175 N. C., 648, a messenger boy 
was standing between two parallel tracks, on one of 
which stood a train, and while delivering a message to 
its conductor, was killed by an engine passing on an ad-
jacent track, held that the defendant was negligent in 
not giving him a warning of the passing train. 

The following cases illustrate when and under what 
conditions trackmen and others, required to work con-
tinuously on tracks, do not assume the risks of moving 
engines or cars. They have special application to the 
case at bar, if consideration be given to the distinctions 
between trackmen and trainmen. 

These distinctions arise out of the differences in the 
duties performed by each. The trackman works con-
tinuously on the track, with no other duties to perform, 
no emergencies to meet and nothing to distract him. 
On the other hand, the trainman works in many places, 
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with many varied duties, requiring haste and concentra-
tion of mind. The circumstances of his work demand 
a higher degree of care than that due a trackman and 
what is ordinary care with the one may be negligence 
with the other. 

In So. R. v. Coak, 226 Fed., 1 ( C. C. A.), a section-
man was killed and the Court in stating the law applic-
able thereto, said that "ordinarily the engineer may 
assume that sectionmen will be on the lookout and pro-
tect themselves against trains run in the usual way, but 
this does not exempt him from the duty of keeping a 
lookout for trackmen, who may be caught unawares 
* * *, or giving signals or stopping the train accord-
ing to circumstances and the duty is more pressing if 
he is running at a high and unusual rate of speed. 

-While, therefore, under ordinary conditions, neither high 
speed nor the failure to give signals standing alone, 
would constitute negligence toward workmen on the 
track, both would aggravate the negligence of running 
without a lookout. Conversely, running at a high rate 
of speed without a lookout would be negligence." 

In So. R. v. M'Guin, 240 Fed., 649 ( C. C. A.), a 
sectionman, walking between two tracks not usually used 
by south bound trains, the Court held that he assumed 
the risk thereof, but that the risk so assumed, is subject 
to the limitation that the trains be run with the care to 
be reasonably expected under such conditions. The en-
gineer saw deceased on or near the track and only sound-
ed his emergency whistle, too late to avoid striking him, 
thereby raising an issue of fact for the determination of 
the jury. 

In Norf. R. v. Holbrook, 215 Fed., 687 (C. C. A.), 
a bridge worker was run down on a bridge, where double 
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tracks, with curves, located therein, east and west of th~ 
bridge and many trains were passing, held, the company 
was negligent in failing to keep a proper lookout and to 
warn of approaching trains as required by its rules. 

In D. L. & W. R. Co. v. Caboni, 223 Fed., 631 (C. 
C. A.), a sectionman, at work on track, near station with 
five others, was struck by train and killed. He could 
have seen the approaching train if he had looked but was 
engrossed with his work. No one was stationed to keep 
a lookout and give a warning; held that the negligence 
of the ·company was for the jury. 

In R. Co. v. Bennett, 186 Ind., 672, a sectionman, 
ballasting track, was run down and the court announced 
the law applicable thereto, viz.: "It has been expressly 
held, that where a person is right£ ully on a railroad 
track, in the discharge of his duties, which absorb his 
attention, it is negligent for those having the manage-
ment of trains, and who are or should be aware of the 
presence of the person so situate, to permit engines or 
cars to run upon him while so employed, without giving 
sufficient warning to enable the person thus engaged to 
escape the danger," following R. Co. 'l'. Hennessey, 177 
Ind., 64; R. Co. v. Long, 112 Ind., 166. 

Test of Ordinary Care 

If there be a right to expect a warning, it makes no 
difference in principle whether the right springs from 
custom or usual conditions or from exceptional condi-
tions, and on proof of either, the issue is for the jury. 

Albanese v. Cent. R., 70 N. J. L., 241. 
D' Augustina -v. Penn. R., 72 N. J. L.; 358. 

In Chicago R. v. Moore, 166 Fed., 663 ( C. C. A.), 
the Court, in its syllabus, said: 
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"The ultimate and controlling test of the exer-
cise of reasonable care is, not what has been the 
practice of others in like situations, but what a 
reasonably prudent person would ordinarily have 
done in such a situation and the practice of others 
is evidence, but not the sole evidence of that test. 
In respect of questions upon which men of ordi-
nary observation and .experience have some knowl-
edge and are not incapable of forming opinions of 
their own, jurors are not dependent upon the opin-
ions of experts, even though they would be assisted 
by them." 

In R. Co. v. Behymer, 189 U. S., 468, a brakeman 
was knocked off his train by a jolt, and on appeal, the 
court said, "The fundamental error alleged in the excep-
tions to the charge is that the court declined to rule 
* * * that the question whether the defendant was 
liable for it depended on whether the freight train was 
handled in the usual or ordinary way. Instead of that 
the court left it to the jury to say, whether the train 
,vas handled with ordinary care, that is, the care that a 
person of ordinary prudence would use under like cir-
cumstanc~s. This exception needs no discussion. The 
charge embodied one of the commonplaces of the law. 
What usually is done may be evidence of what ought to 
be done, but what ought to be done is fixed by a stand-
ard of reasonable prudence, whether it is usually com-
plied with or not," citing W ab. R. v. M cDaniels, 107 U. 
S., 454. 

Where there is no proof of the degree of care which 
other ordinarily prudent persons, engaged in the same 
kind of business, commonly use or when the degree of 
care exercised is so clearly insufficient, that the custom-
ary use of the same degree by others, in like circum-
stances becomes immaterial, juries may measure the care 
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required of a defendant, by applying their common 
knowledge, acquired by experience and observation, to 
the facts and circumstances in evidence. 

Canadian Co. v. Senske, 201 Fed., 637 (C. C. 
A.). 

Care Due Licensees 

Where for a considerable period, numerous persons 
have been accustomed to walk across a railroad track ' between given points, those in charge of passing trains 
are required to take notice of that fact and to use reas-
onable precautions to prevent injury to persons whose 
probable presence on the track, should be anticipated. 

Garner v. Trumbull, 94 Fed., 321 (C. C. A.). 
Cahill v. R. Co., 74 Fed. 287 (C. C. A.). 
Felton v. Aubrey, 74 Fed., 359 ( C. C. A.). 

Employees May Invoke Such Rule 

When a rule intended primarily for one class of per--
sons is generally and properly conformed to by other 
classes of persons, it becomes their protection also. 
Where the rule thus directly and constantly affects the 
safety of others, its disobedience is evidence of negli-
gence. 

So. R. v. Cook, 226 Fed., 1 (C. C. A.). 
Stevens v. Boston R., 184 Mass., 476. 

V. 

ANSWER TO DEFENDANT'S BRIEF 
In its brief, defendant stresses at length alleged errors 

in the admission of certain of its rules. It admits that 
all the rules tendered were its rules, in effect when de-
ceased was killed. ( P. 45, L. 39.) Under the issues, 
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all the rules received in evidence were admissible when 
they were offered, as the objections thereto were made 
long before the plaintiff rested her case. In the exer-
cise of its discretion, the court received them subject to 
the right of the defendant to strike out. One of de-
fendant's objections was that there were other rules not 

. ' 
tendered, which rendered inapplicable the rules tendered. 
( P. 48, L. 4, and P. 49, L. 38.) Defendant offered 
none · of such rules, made no motion to strike out the 
rules received in evidence and asked no instruction to 
that effect. To have made a proper record, it should 
have done one or the other and by not doing so, has 
waived its right to review the court's action. 

Defendant objected to all parts of each rule offered 
in evidence, so that if any part was germane or relevant, 
the objection was properly overruled. Plaintiff asserts 
that parts of each rule received in evidence, were ma-
terial and relevant and such parts are summarized in her 
statements of facts. 

Defendant made no objection to the admission of 
Rules 10 and 30 ( Pp. 45 and 46), requiring employees 
to give attention to their duties and the engine bell to 
be sounded, when an engine is about to move, when ap-
proaching public crossings, when running through yards 
and when passing a train standing on an adjacent track. 
The defendant was not prejudiced by the admission of 
other rules, covering like subjects. 

Defendant took no exception to the admission of Rule 
526 in evidence and has not assigned as a ground of ap-
peal, the admission of Rule 400 in evidence. 

Sixth Ground of Appeal 

Defendant asserts that Rule 530, requiring trains to 
proceed with caution through yards and station limits, 
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is not applicable to the evidence, because the locus in 
· quo was not within station or yard limits. Yard and 
station limits are determined by track and traffic condi-
tions and requirements. Defendant's brief describes 
these conditions at Clifton, as consisting of the main 
tracks, with several sidings, serving industrial plants, in-
cluding storage, commercial and coal tracks of the Steel 
Company, each requiring a switch for its operation. 
(Brief, P. 8.) No references were made, however, to 
the storage track, side tracks and switches, serving the 
Glass Co. and Coal Co., located north of the main tracks, 
opposite the locus in quo, nor to the other side tracks, 
switches and industries located easterly thereof. ( All 
Exhibits.) 

Courts have held that "station limits" are "so much 
of the main line and grounds outside the switches as are 
in use for reaching sid_e tracks, within the su.Jitches." 

Grondin v. D. L. ·& vV. R., 100 Mich., 598. 

The question of what constitutes "station limits" or 
"yards" is one of. fact, for the jury. 

Grosse v. Chi. R., 91 Wis., 482. 

In law, "station limits" include railroad yards. 
Hall v. R. Co., 46 Minn. -, 438. 
Hudley v. L. J1. R., 57 Fed., 144. 

The locus in quo involved herein, was clearly within 
the station limits of Clifton. If not, the evidence there-
of, was sufficient to sustain the finding of the jury. 
The Voss case cited by defendant, does not define yards 
or station limits and is not in point. 

The defendant was not prejudiced by the admission 
of this rule, because it consented to the admission of 
Rule 30, dealing with the same subject matter. (P. 46.) 

Chesebough v. Tirrill, 61 N. J. L., 629. 
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Fifth Ground of Appeal 

Defendant asserts that Rule 526, requiring the engi~ 
neer on delayed regular trains to keep a sharp lookout 
for trackmen and to blow the whistle when the view is 
obstructed, applies only to trackmen, but cites no author-
ity therefor or rule to the contrary. Defendant took 
no exception to the ruling admitting this rule in evi-
dence. ( P. SO, L . . 1.) 

A trackman must generally rely on himself for pro-
tection against moving trains. In the rules, he is given 
the minimum of protection, less than any other employc 
and little more than a mere licensee. The rule the ref ore 
which applied to him is inclusive of other employees, 
such as trainmen not so continuously working on tracks. 
Defendant also asserts that this rule only applies where 
the view is obstructed. It admitted in its Answer 21 
that the engineer of the express train could not have 
seen the deceased for a distance of more than five hun-
dred feet and the evidence shows that the curve at the 
place of the accident, prevented the engineer from hav-
ing a continuous view of the deceased. ( Exhibits 8 
and 6.) 

Seventh Ground of Appeal 

Defendant asserts that Rule 553, requiring engineers 
to "run with due caution at all points where there is 
reason to apprehend danger" has no application, but 
out of necessity it advances no argument in support 
thereof. Having consented to the admission of Rule 30 
defendant was not prejudiced by the admission 0£ Rule 
553. 
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Third and Fourth Grounds of Appeal 

Defendant asserts that Rules 402 and 463, con-
ferring on the conductor authority to direct the actions 
of his crew and to prescribe methods of work, has no ap-
plication. This rule made the conductor the representa-
tive of the defendant and placed the deceased, and other 
trainmen, under his control. It was, · therefore, material 
and relevant on all issues. If the idle members of this 
crew had been distributed . with the view of protecting 
one another, some one of them, might have seen the ap-
proaching train and warned the deceased thereof, or if 
one of them had relieved the deceased from looking after 
the gates the accident would not ~ave happened. 

Not Assigned as Ground of Appeal 

Defendant also asserts that Rule 400, reqmnng 
switch tenders to give one another "full information re-
garding over-due trains," has no application. This 
ruling was not assigned as a ground of appeal. 

Any employe who is required to tend switches, 1s a 
switch tender while so engaged. The character of the 
work and not the words used determines the fact. De-
ceased was a switchman when throwing switches and so 
was the other brakemen of the crew whom defendant 
asserts was likewise engaged. The defendant admitted 
that the other trainman knew the train was overdue ( P. 
32, Ans. 53) and it was therefore, his duty to notify the 
deceased of that fact. 

These rules pointed out special conditions requiring 
extra care and caution, such as trains running through 
yards or station limits, passing of another train on an 
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adjacent track, running behind the schedule or where 
the view is obstructed and at all places where there is 
reason to apprehend danger. In one way or another, 
they applied to all employees and should be read together. 
They express the concentrated wisdom and experience of 
defendant's ablest officers; and the general intent thereof 
was to require employees to exercise the care required 
under the ci,rcumstances. Courts have accepted them as 
defendant's best conception of what due care requires, 
and if they were not applicable to the evidence, as de-
fendant asserts, it is not probable the jury was prejudiced 
by hearing them read. None of these rules was pre j udi-
cial, if as the trial court said, they simply enjoined upon 
the employees the duty of exercising due care ( P. 50, 
L 30). Defendant laid no foundation for review, by 
motion . to strike or an instruction to disregard, and 
objected to all parts of each rule. The court did not err 
in admitting the rules. 

Limitations of Rule R 

The plaintiff sought, in her interrogatories, to ascer-
tain what rules defendant had in effect on April 27, 1925, 
for the protection of her husband and the only answer 
was a copy of Rule R ( P. 30), which in general applies 
to all employees. This answer implied that there were 
no other rules for his protection, and defendant asserts 
in its brief, that none of the rules received in evidence, 
was applicable to the deceased, although Rule R carried 
the assurance that he was protected by its rules. A like 
rule was construed and applied in Schlereth v. Mo. R) 115 
Mo. 102, where a trackman was run down by an engine, 
approaching from the rear and the rules required track-
men at all times, to look out for engines while working 
or walking on tracks, and the court said : 
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"The rules required no more than the instinct of 
self-preservation and did not relieve those in charge 
of the engines from the duty of looking out for 
them." 

Rule R is copied and recopied in the defendant's brief, 
although it relates only to the issues of contributory · 
negligence and assumption of risk, neither of which is 
assigned as a ground for appeal. The unreasonableness 
and invalidity of this rule were presented and argued at 
length, in the Supreme Court, on the issue of contributory 
negligence and it is not, therefore, a proper matter of 
argument on this appeal. 

Ninth Ground of Appeal 

Defendant argues at length that the Court erred in 
refusing to strike Exhibit 5, one of the pictures of the 
locus in quo. The motion to strike was made before 
plaintiff had closed her case and before the section fore-
man had testified to the condition of the fence at the ' 
time of and after the accident. The defendant did not 
renew its motion to strike and asked no instruction to 
disregard the exhibit. \Vhen Exhibit 4, a picture show-
ing the same condition of the fence, was offered, it made 
no objection thereto and took no exception. If there 
was any error in the admission of Exhibit 5, it was 
waived by the admission of Exhibit 4, covering the same 
condition. 

Defendant argues that the plaintiff failed to show that 
the wires of the fence were down in 1925, and for that 
reason the exhibit should have been excluded. The 
section foreman testified that with the exception of the 
extra track and readjustment of the switch, he saw no 
differences between the conditions shown in the picture 
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and the conditions existing in 1925 ( P. 61, L. 39), that 
it was a regular thing for the fence to be broken down; 
that as fast as they fixed it up, the public broke it down, 
and that they could not stop them ( P. 64, Ll.14-22; P. 
65, LL 15-23). 

In answers to interrogatories, def end ant described the 
changes it had made in the locus in quo since April 27, 
1925, and made. no reference to any change in the fence 
(P. 28). Other witness testified as to what chano-es had b 

taken place, between the time of the accident and the 
taking of the picture, all of which the jury heard and 
should have understood. In admitting this exhibit, the 
court said: 

"It generally portrays conditions as they existed 
at the time of the accident, with the exception that 
some part of it was not then in the sam1e condition 
as when the photograph was then. The jury will, 
of course, understand the qualification." ( P. 59, 
L. 10.) 

The court thereby told the jury, the fence was not 
down at the time of the accident, a statement certainly 
not prejudicial to the defendant. The condition of the 
fence, however, was a secondary or incidental matter, 
remotely related to the issue. The plaintiff was seeking 
to show the daily presence of rriany people at or near 
the place of the accident as one of the circumstances im-' 
posing upon the defendant the duty of lookout. Fence 
or no fence, that fact was shown beyond a reasonable 
doubt and the admission of this exhibit could not have 
been prejudicial, as the court said in sustaining an ob-
jection of the defendant: 

. "The , engineer was supposed to use his eyes, look-
mg ahead to see if there was anything on the track 
or not." (P. 77, L. 21.) 
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Implications and Conjectures 

Defendant expresses curiosity to know why deceased 
got off his train after its engineer's statement placed him 
there. ( P. 71, L. 17 . .) None of its answers located 
him on the train. If it had fairly answered the inter-
rogatories propounded, instead of evading and sliding 
away from them, there would be no reason to be curious. 
The defendant was asked what the deceased was in the 
act of doing or about to .do when killed and answered 
that: 

"Just prior to the accident Noon opened a switch 
and shortly prior to meeting his death, called his 
conductor's attention to the position of the gates of 
the Steel Co." (P. 31, Ans. 43.) 

No one knows better than the defendant why he got 
off his train. Its conductor, no doubt, has some inter-
esting information on the subject. Defendant asserts 
that it can only imagine how he was killed. With sev-
eral eye-witnesses in its service, it should not be a mat-
ter of imagination, and a disclosure of the facts would 
further the ends of justice When deceased was on his 
train, he could not see the gates of the Steel Company, 
because of the curvature in that company's tracks. 
(Note Exhibits 9 and 8.) This is more obviously true, 
if he was on the second car. To ascertain the position 
of the gates, he had to alight from his train. His last 
message w·as to his conductor, who doubtless had asked 
him for that information. To comply, deceased had to , 
get off his train, in order to see the position of the gates or 
to report to his conductor. Presumably, he got off in the 
discharge of his duty and not to be struck by a train. 
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In defendant's argument, questions of deceased's acts, 
knowledge, appreciation of peril, etc., are insidiously in-
jected, notwithstanding all such defenses were abandon-
ed and deceased's reasons for getting off the train, his 
other acts and knowledge of conditions, cannot relieve 
the defendant of its negligence. 

CONCLUSION 
In this record, all the facts are admitted or establish-

ed by uncontradicted evidence. The defendant's conten-
tion that it owed the deceased no duty to warn, ignores 
all the special circumstances involved and its established 
rules, applicable to such circumstances. As an employer, 
it was obligated by law, to exercise ordinary care for the 
safety of every employee which, under the special facts 
of this case, required a lookout and warning when un-
usual circumstances existed, when a train was behind 
its schedule, when an engineer's view was obstructed, 
when passing a train on an adjacent track and when the 
presence of employees on or near the track should be an-
ticipated. All these facts were present when deceased 
was killed. Obviously, none of them was an ordinary 
risk of his employment and none of them naturally and 
incidentally arose therefrom. On the contrary, each of 
them was exceptional, unusual and pregnant with peril 
for him. The defendant failed to exercise due care to 
prevent any of them and all of them, could have been 
avoided, if it had exercised such care. Each of these 
facts imposed on the defendant, the duty of lo'okout and 
warning. In recognition of such duty, it promulgated 
rules, specially applicable to these facts and established 
a standard of due care for itself and its employees. It 
thereby obligated itself to enforce these rules and its 
failure to do so was negligence. 
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The plaintiff's case must rest upon its own facts and 
circumstances and is distinguishable from all other cases, 
wherein the defense of assumption of risk defeated a 
recovery. In confirmation thereof, this record shows 
that assumption of risk and contributory negligence, as 
defenses, were abandoned by the defendant and it fails 
to show that the deceased ever threw the switch involved, 
or worked on the tracks of the Steel Co.; except at the 
time of his death. It also shows that the accident in-
volved a road movement, not an ordinary yard move-
ment ; was caused by a through express train and not a 
switch engine; and occurred on a main line track and 
not on a switch track; and that deceased was a trainman 
and not a trackman. These distinctions are recognized 
by the decisions hereinbefore cited and are _persuasive, 
if not conclusive, on the issue of the defendant's negli-
gence. 

The Court instructed the jury that it was the defend-
ant's duty "to exercise such due and reasonable care as 
the circumstances required." The defendant's admis-
sion that it took no precautions, implies that it did not 
exercise the slightest care for the protection of the de-
ceased. If the circumstances imposed the slightest de-
gree of care, it was sufficient to sustain the verdict. The 
defendant made no objection to the submission of the 
case and took no exception to the charge of the court. 
Such action, on its part, was a judicial admission that 
the case was fully and properly submitted and the charge 
correct in every particular. 

Confident that there is sufficient evidence to support 
the verdict and that the record is without prejudicial 
error, this brief is respectfully submitted. 

DAVID A. VEEDER, 

JAMES B. SHEEAN, 

Attorneys for Plaintiff-Respondent. 




