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PA.SS.trTC COT'NTY PROSECIJTOR :
BURRELL IVES HUMPHREYS,

:
Appe).larrt,.coNcLUsIoNsA}IDoRDER

' rPPnnLvs.
3

MUNICIPAL @UNCIL OF THE
BOROUGH OF WEST PATBSON
and BROWERTOWN LIQUORS, INC.,
t/A THE TOWPATH,

Respondents. :

:

Giles W. Casaleggio, Esq., Attorney appearing for Appellant
Jack L. Cohen, Esq., Attorney appeari.ng for Browertoun Llquors, Inc.
Phl1j.p H. l"lizzone, Jr., Esq., Attorney appearlng for lleet Paterson.

Inltial Declsion Below

Eon. Joseph Roaa, Adminlgtratlve Law Judge

Dated: June 9, 1980 Reeelved: June 10, I98O

BY T}IE DIRECTOR:

Appellant appeals fron ttte action of the tlhmlclpal Cor:ncll of the BoroWh
of West Paterson, berelnafter rOoturcllrt lnhlch, by resolution dated Jrrne 28, 1979
renewed the P1ena4r Retall (bnsumptlon I.lcense of reapondent, Br.owertorm Idquors, Inc..
t/a The Tonpattr, for tlre 19?}80 llcense perdod.

Ilpon Answers flIed, the natter lras referred for bear'Lng and Inttlal Declsion
to the Offlce of Adnlnlatratlve Law,prrauant to N.J.S.A. 52:14f'-f , g! Egg. After
four daya of bear'lnge before an Admlnletratlve law Judge, Fn agreement was reached
betueen the partles bereto, r*rlch rras reduced to a nConsent Ordern dated Jr.rre J, 198O,
a copy of rtrlch 1e annexed and part of the Inlttal Dec1elon. Tbe nConsent Or'rier"
prorddedfor the reneual of tbe eald llcense, aubJect to certaln Speclal Conditlons,
pursuant to N.J.S.I+. )3zl-)2. Paragraph ! of the iConsent Onderil states ln part
as follows: n t0onaent Orderr ehall be lncorporated 1n an Inltlal Declslon by
the Hon. Joseph Roea'1ara thet'"tbe aald Inltlal Declelon ls expressly eubJect to
revlew by the Dlrector of the Dlvlelon of A1cohollc Beverage Control r*ro nay
elther afflm, Ddlfy orreject the propoeed Conaent Order, or any of lts terms.rl
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I have carefully consldered the enttre record' lncludlng ttre transcrLpts

of testlnony, tfre-"tfrflft", sd ttre Inlt1al Deelalon' ana I conclr ln the

conclustons of irre-Initlal-Declelon whlch embodles the speclal Condltlone'

;;;;;t as herelnafter nodlfled'

Beforernaklngguchnodlflcatlons,IcalledfororalerSr.nentbeforemeatwhich
the appellant siftlp""""rrt"l iV Franl( lantora, E.sQ" Aeststant Prosecutor

and the Cor:ncl1 ,as represented'by Phlltp Mizzone' 
-Esq" 

Tor*nship Attorney'

Jack L. Cohen, Esq. l reergsgntfng""""ponientr .Browertonn 
IJquorsi Inc.'

advtsed me by telephone that-he il"a-,'o oUlecifon-;;-;t nodifteatlon wtrlch uould

be made to the eald speclal condiiio"" 1n the concluslons and order'

AtttreoralArSwnent,ttuasexpresslyagreedthl!the.SpecialCondlti.ons'
as modlfled, nhlch would ue attacrred to the lieEnse shalr apply to the renewecl

ii""tt" for the 198o-8r Llcense tenn'

Tbeautbor'ltytoapprovesa.uecondltlonsarrdtonodify1696dglives
fron N.J.S.A. ))zL-72t t*rlch etates as follows:

,,subJecttorrrLesandregulatlonsr_eachlssuingautborityby
resolutlon, first aeerovia EI t-tre 'Elggto!' t"v-lry:: *"
conditl0n or conditl0ns-6T; lss,r""e"-of *y ltcense deened

necessarJr and proper to t"compllah the objects of tE"'chapter

and secure coupllan." tiii-iU-" provlslons thereof ''''' (Uptrasis

suPPlled)

Iahal]nowconeider,.*.@,theSpeclalCondltlonseetforthln
the Initlal Declgion'

1. Thls ParagraPh
Browertorrn ldquors, Inc' t

1s a disclaloer of any violatlons by the respondent'

and ia not obiectlonable'

2a. Prorrides that respondent' Browertonn Liquore' Inc.r in

the futur" op.t"iion of the licensei prernises' wiII "enforce

a dress code r+trereby no per?gn- *111 G pertitted entry lnto tbe lLcenaed

prenises o" ""*"i-ir,-"r"ir, 
if he or she ls wearc.ng friyed or cut'-dorrt Jeanst

gandals, sneaker"-ot t tank topi'--ltris Speclal C6naitron ls diaapproved

because a dress code is not cognizable t'tttb"r the A1cholic Beverage

La!r. r flnd trrai-inra conditton-ia a auuJectlve categorlzation ln the

nature of and leglalatin8 of rftli:.ty, and it nay posslbly be a violation

or constitult;H:":T:l"lil" ;*roy-oent or- foyr,nirorned .s'asl r - 
tuo or

r.rtrom sball be anred, and t"ro_or-6o^ sha1l Ue trn"roe6' who shall be

the outslde envrrons and shalr poii"" *tbe outgri"-"nrrrons of the rlcensed

prent ses on p"ri.i'La iatu"a"v'iiirri" *r9n lfe ltceneed pr"emises are open

for buslness. on 8ny other "18h;;"r.Y_i-t-tr:ensed 
prenises may be open

for tnrslne's, respondent, Browertown Llquors, iit'-"tt-"u eruplov two unamed

guarde. The ,r-"[-g'."ai lpfi U" "ng"i"d 
tn"o;; esbblished and reputable

aecurity .g"rr"re"-alcorurtabf" io-in" dr'fef of the West Patereon Pollce"

Department, or ii.e-destgne" a""igrated for "rroi"i"tp"""'- 
Tbe-r:narred SUards

need not be engaged through "rr"h-"""*tty 
agencres i'tlt they ehould be pereons

accountable to'the Chlef of the West Patet"on poffce Depariznent or trls deeignee'
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designated for euch purpose". I approve this Special Condition except that I
disafprove ttrat part of 2b. which refers to "atsted" guards. I can conceive of
serious consequences wlth weapons in the hands of civilians, who do not have

special poltce training and skills.

2e. Requiree that any lndividual engaged by tbe Browertor*n Liquors, Inc.
as a metrber of lts lneide security staff be first approved by the West Paterson
Pollce Chlef or hls designee and shatl be ldentlfled by such garb' Tttis
conditlon ls approved.

2d. Sets forth that 'tbeglnnlng July L' 1980 live uusic shall be

Iirrited to four nlghts a week; however at least one of the sald live uusic
nights shall be restrlcted to a nnostalgtc nightfr. The restrietion on
rhard r.oekr m:sieal organlzatlons shall perslst after July Ir 1980". That part
of the Speclal Condltion ls approved. The balance of that Special Condltion
nhlch proposes to authorize the Proseeutor of Passalc County t,o file objections
to the additlon of a rrfourth'nightil of I1ve umsic 1n the event of a rrgerlous

disclplinary lnfractlonrr before July 1, 19BO le disapproved, as belng moot.

2e. tttrich linits the oeeupancy of the liceneed premises to 790 persons
at any one tlme ts approved.

Zf. Requlres Browertown Llquors, Inc. to perform certain repalrs and

alterations in order to correct vlolatlons of the tiniforzr Construetion Code

noted on the November, 1979 report prepared by Stanley J. Slckles of
Shephard Securdty Senrice, Inc. &rforcement tbereof is not properly
cognizable rrlthln the Aleholie Beverage Control jr.rrlsdlction of the 'rCouttcil" and

should be enforced through tmildlng code proceedinSs. They arq therefore,
disapproved. This 1g elnilarly trle rdth the reconorendations contained in the

""poii 
of Slck1es dated December t, L979, except that those recornendations

whlch relate to the ligbting in the interior areas of the licensed premi-
ses and e:d.t slgns are pttoper eubJeeta for Special Conditions, and are
approved.

, The recounendaticns of Elmer McDonald of the Department of Coron:nity
Affalrs set forth ln the report dated September f8' 1979 requlring correction
of certaln buildlng code devlatlons are not proper eubiects for Special
Conditlons under the Alchollc Beverage law and are, therefore, dlsapproved.

t. Sets forth generally thatthe respondent Corrrcll may nelther
modlfy nor relax any of the Speclal Condltlons herein agreed to or rrto be

Uposla upon the llcense and the liceneed premleesft except, after reasonabLe
nollce and opportrnity to be heardhavebeen gtven to the appellant.

Thls provlelon ls dleapproved becauge lt eeekg to ahlft the regulatory
tnrrden fron tbe obJector to the tocal leaulng authorlty. Speclal Condltions
may only be relaxed or urodlfled at eubsequent renenal perlodar or at tlne of
applicatlon for tranafer of the llcense' The rlglrt of the appellant to
preeent lts vlews rculd not be harper.ed by the deletlon of thls prorrision.
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paragraphs 4, 5 and 5 of the nConsent Order" deal wlth ttre lnherent
powe6of the Cowrcll as a local lasulng authorlty; the Dlrectorra lxrlters
io revlew thle agreeurent and reJect sage; and the obJectorra righte as they
relate to the l9ru1 renewal per{.od. These are approved.

7. Provides that lnotwtthstandlng arry of the provletons of tb'is
t(Consent) 0rdert', the offlclal reeord of the aforementioned adminl'stratlve
hearlng ehall tahe precedence over any lnterpretatlon of this agreement".

lpre said prowlelon 1s dieapproved because 1t can only create eonstmctlon and

lnterpretatlon probleos ln the ftrture. The ter:os of Special Condltlona are or
should be clear. If terrs are not lncluded, they ahould not be lnferred because

of rrhat may have been testtfled to by eome wltness dutlng the four days of
hearings. Obrriously the rrConeent Order" servea no pur?oee 1f 1t can be negated
by some qnspeeifj.ed provlslon. It ie clear that the partl.es uust establish the
ter:os turequlvacally and clearly and expresa them in understandable, unarnbiguous
terts

Accordlngly, lt 1s on thls 15th day of Ju1y, 1980,

ORDERFxI that tbe actlon of the respondent, lfunicipal Cor:ncll of the
Boropgh of Uest Paterson, in renewing the Plenary Retaj.l Consrnption llcense
of respondent, Browertor.rn Liquors, Inc., tradlng ae Ilre Towpath, be and the
game ls hereby affirmed, e:rpressly subject to the Speeial. Conditlons as

approved, urodified or dieapproved herelnabove and are lncorporated hereln as

though the said Speclal Conditions as so approved or modified are aet forth
at length; and lt ig further

ORDERED that the said Specl.a} Condltlone as hereinabove approved _shalI
be applicable to and annexed to the renewed llcense hereln for the 198O-8L
llcense tern; and 1t ls firrther

ORDER$I that the appeal hereln be and the sane 1s bereby dietrlssed.

Jgseph H. Icrner
D[rector
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IN RE:
PASSAIC COUNTY PROSECUTOR
BURRELL IVES HUMPHREYS

APPEARANCES:

INITIAL DECISION
tffi4261-7s
AGENCY DKT. NO. 438?

)
)
)

Jceph A. Falcone, Aeting Passaie county Prosecutor, Special Deputy

Attorney General in charge, By: Giles w. casaleggio, Senior Assistant

ProsecutorfortheAppellant,PassaicCountyProseeutor

Jack L. Cohen, Esq., Attorney for Respondent, Browertown Liquors, Ine" t/a

TowPath

PNIlip NlizzonerJr., Esq., Attorney for Respondent, The lvlunicipal council of

the Borough of West Paterson

BEFORE THE HONORABLE JOSEPH ROSA' A.L.J.:

ThisisarrappealfromanactionoftheNlunicipalCounciioftheBoroughof
west Paterson, (hereinafter Respondent), who by Resolution dated June 28, 19?9' renewec

the plenary retail eonsumption lieense of Browertown Liquors, Ine.' t/a The Towpath'

(hereinafter Licersee - License No. 1616-33-002-001), for the year 19?9-80'

A meeting was held before the Respondent on June 2?' 19?9 at which time the

aforesaid Resolution w8s adopted granting the renewal application of the licensee' At

said meeting, a representative of the passaie county prosecutor's offiee (Hereinafter

Appellant) appeareo to contest the renewal applieation of the licersee' The Respondent'

at this time, did not afford the passaic county Prosecutor's offiee a full objector's

hearing.

On July ZS, 19?9, the Appellant filed a Notice and Petition of Appeat with the

Direetor of the Division of Alcoholic Beverage Control, State of New Jersey' In its
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oiffirfr. No. ABc 426I-?e

appeal, the Appellant contended that the action of the Respondent was arbitrary'

capricious, and unreasonabte and contrary to the applicable law and regulations' It

further contended that the license renewal was contrary to the duty and obligation of the

licensing authority to determine apprications for license renewal based upon the good and

welfare of the communityr and that the eontinued grant of the license in question did not

serve the public benefit. Answers were filed by the Respondent and the Licensee and the

matter was then transmitted to the offiee of Administrative Law for determination as a

contested ease pursuant to N.J.S.A. 52:14F-1, et seq' Respondent municipdity and the

Lieensee eontended that there was more than suffieient and competent evidence to

supporttheResolutionofrenewalandaskthatitbeaffirmed.

onDecemberLT,lg?g,variousmotionswereheardinreferencetothe
standing of the parties and as to the proeedure which took place on June 27' L979' By

Letter Deeision dated January 22, 1980' these motions were disposed of' and an Order

embodying the terms of the Letter Decision w'S exeeuted on February 11, 1990. (copies

of both the Janua ry 22r 1gg0 Letter Decision and the order with reference thereto are

attached hereto.)

A hearing de lovo pursuant to N.J.A'C' 13:2-l?'6 was begun on April 21' 1980

beforetheHonorableJosephRosa,Jr.,AdministrativeLawJudge.PursuanttoN.J.A.C.
13:2.1?.14, all parties were given an opportunity to be heard and to erossexamine

witnesses. No transcript of the proceeding below was submitted inasmuch as no

stenographic record was taken at the renewal hearing'

After four days of hearing, Giles W. Casaleggio, Attorney for the Appellant

stated ttut an agreement had been reached between the Appellant, the Respondent' and

the Lieersee. The agreement entered into would a'ow the renewal of the Lieensee's

plenary retail eonsumption license subjeet to eertain speeial eonditions' pursuant to

N.J.S.A. 33:1-32. The speeial eonditions were to be set forth in a consent order to be

executed bY ail Parties'

A[so present at the hearing was Albert weite' President of ' Browertown

Liquors, Inc., who in answer to questioning by the court stated that he was aware of the

eonsequences of the agreement, and further stated that he would eomply with the terms

thereof. The consent order, which embodied the terms of the agreement was exeeuted
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by all parties, and forwarded to the Offiee of

Honorable Joseph Rosa, Jr. on June 3, 1980.

part hereof, as if set forth fully herein.

PAGE 7.

Administrative Law, and executed by the

Said Order is attached hereto and made a

After eareful review of the testimonv and the record in this matter, I FIND:

1. The Lieensee is the holder of plenary retail eonsumotion lieense No. 1616-

33-002-001, heretofore issued by the Municipal Council for the Borough of

West Paterson, New Jersey.

2. Said plenary retail eonsumption license was renewed by the lVlunicipal

Couneil of the Borough of West Paterson at a regular meeting held June 2?,

19?9, and was eodified by Resolution dated June 28, f 979.

3. Appellant filed aa appeal from this action of the illunieipa-l Council of the

Borough of West Paterson.

4. Appellant now wishes to withdraw his appeal against the aetion of the

lVlunicipal Council of the Borough of West Paterson.

All parties have executed I eopv of a proposed Consent Order, a eopy of

whieh is attached hereto and made a part hereof, whieh provides for the

renewal of the plenary retail eonsumption lieense No. 1610-33-002-001.

That all parties are aware that tNs Order and agreement may be modified,

affirmed, or disapproved by the Direetor of the Division of Aleoholie
Beverage Control, and if sueh Order is modified or disapproved by the

Director, the Appellant would be allowed to reinstate his appeal.

7. That the aforesaid Licensee has entered into the Consent Order freelv.

knowingly and without coereion.

I therefore CONCLUDE that the withdrawal of the appeal has been'entered
into by the Appellant knowingly and voluntarilv. I further CONCLUDE tnai tne Consent

Order attaehed hereto and made a part hereof, represents the agreement entered into by

5.

6.

the parties hereto, and same is hereby APPROVED as if set forth fully herein.
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This recommended decision may be affirmed, modified or rejected by the

DTREC|IOR OF TEE DTVISION OF ALCOHOLIC BEVERAGE CONTROL, JOSEPH

H. LERNER, who by law is empowered to make a final decision in this matter. However,

if the head of the agency does not so act in forty-five (a3) days and unless the period is

extended as provided by statute, this reeommended decision shall beeome a final deeision

in accordanee with N.J.S.A. 52:l4B-10.

I HEREBY FILE with the DIRECTOR OF THE DMSION OF ALCOHOLIC

BEVERAGE, JOSEPH H. LERNER,

these proceedings.

my Initial Decision in this matter and the reeord of

ACTING PASSAIC COIJ'IiTY PROSECUTOR
JOSEPH A. FALCONE

STATE OF NEIV JERSE"Y
DEPARTI.{ENT OF LAW AND
PUBLIC SAFETY
DIVISION OF ALCOHOLIC
BEVERAGE CONTROL

No. 4387
OALDocket No. ABC 426L-79

Appell-ant

vs

BROWERTOWN LIQUORS ! INC.
L/a THE TOWPATH, and the
MUNICIPAL COUNCIL OF THE
BOROUGH OF WEST PATERSON

CONSENT ORDER

Respondents

This matter being opened to the Divisicn cf Alccholic

Beverage control upon hearing before the office of Administrative

Law on April 2L, April 22, April 23 and April 24, 1980, and in

the presence of JOSEPH A. FALCONE, Acting Prosecutor, of Passaic

County, for Appellant (Gi1es W. Casaleggio, Acting Assistant

Prosecutor appearing), Jack L. Cohen, attorney for Licensee'

Philip H. ILizzone, ,Jt., attorney for Respondent l'lunicipal Council

of the Borough of West Paterson,. and the parties having conferred

and reached an

ft is

agreement as to the issues and controve'rsles '' --lon this J day of Jr:ne, 1980
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ORDERED that the plenary retail consunPtion license

No. 1616-33-OO2-OOl issued to Respondent, Browertown Liquors,

Inc. t,/a The Towpath for the year corTrmencing July 1, 1979 and

terminating June 30, 1980 be and the same is hereby renewed for

the balance of said term only and e>q>ressly subject to the

special conditions contained in the following agreement reached

by the parties.

1. It is understood and agreed that by entering j-nto

this agreement the Respondent Browertown Liq'.:ors, fnc. does not

ad:nit or concede that it has at any time violated any cf the

statutes of the State of New Jersey, or any cf the ordinance-o cf

the Borcugh of West Paterson, or any reg:ulations of the Divisic::

of Alcoholic Beverage Control, or any other board or agency

having jurisdiction over said Respondent; that this agreement is

being entered into by said Respondent simply to avoid unnecessary

e>q>ensive and protracted litigation.

2. fn the future operation of the licensed prernises, the

Respcndent Browertown Liquors, fnc. will

a. enforce a dress code whereby no person will be

permitted entry into the licensed premises, or served therecn,

if he or she is wearing frayed or cut-off jeans, sandals, sneakerp,

or a tank top;

b. employ four (4') uniformed security guards, tw'c (2)

of whom shall be armed and two (2) of whom shall be unirmed and
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who sha1l police the outside environs of the licensed premises

on Friday and Saturday nights when the Iicensed premises are

oPenforbusiness.onanyothernightswhenthelicensed

premises may be open for business, Respondent Browertown Liqr:ors,

Inc. strall employ two (2) unarmed guards. The armed guards shall

be engaged through established and reputable security agencies

acceptable to the chief of the west Paterson Police Department'

orhisdesigneedesignatedforsuchpurpose.Theuna:rnedguarcs

neednotlreengagedthroughsuchsecurityagenciesbuttheyshall

}repersonsacceptabletotheChiefoftheWestPatersonPolice

Department,ortotrisdesigneedesignatedforsuchpurposc:
c.beforeengaginganyindividua}aSameritberofits

inside security staff, Respondent Browertown Liquors' Inc' shall

havesaidindividualapProvedbytheChiefoftheWestPaterscn

PoliceDepartment,orhisdesigneedesignatedforsuchpurPcse.

Membersoftheinsidesecuritystaffshallbeidentifiedby

special garb:

d.RespondentBrowertownLiquors,rnc.shalllimitits

entertainmentpolicy.asfollows:throughJune30,IgSolive

music sha1l be limited to three (3) nights per week' Through

June 30, 1980, respondent shall be perrnitted to open no more

than five nights per week. AII other nights only Pre-recorded

or,.canned',musicshallbepermitted.Innoeventsha}Ithe

musicofferedonanynigtrtbebyamusicalorganizationwhose
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predominant appeal is through "hard rock" Progralning, dress and

manner.

Beginning July 1, 1980, live music shall be limited to

four (4) nights per week; however, dt least one of said live

music nights shal1 be restricted to a "nostalgic night". The

restriction on "hard rock'r musical organizations shall persist

after JuIy 1, 1980. fn the event Respondent is guilty of a

serious disciplinary infraction in the period before JuIy I, 198C

the office of the Prosecutor of Passaic County has the right to

file objection to the addition of a fourth (4!!) night of. l-ir,'e

music;

e. occupancy of the licensed premises is limited to not

more than 79O persons at any one time;

f. Respondent Browertown Liguors, . acknowlecges

receipt of a copy of report dated Novembe{ 13 , LgTg and a ccpy
\.

of letter report dated December 3, 1979 Prepared by Stanley j.
a copy of which is attached hereto.

Sickles of Shephard Security Setrrice, Inc./ To the extent that

it has not already done so, Respondent Browertown Liquors, Inc.

will perform the repairs or alterations reqrrired to cure the

alleged violations of the uniform construction code noted on

pages 3 and 4 of the report of Novembeq'],g/ :-g7g, with the

exception of those alleged violations of nos. 1, 4 and 5 and saic

Respondent will also, to the extent that it has not already done

so, comply with the recommendations contained in the letter reporfc

of December 3, L979. Respondent will also maintain compliance
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with the recorrunendations of Elmer McDonald of Department of

Conrnunity Affairs contained in his report dated September I8 ' f97P '

3. No modifi-cation or reLaxation of the conditions 
I

herein agreed to, to be imposed upon the license and the licensec

premises, shall be granted by the issuing authcri-ty except after

reasonable notice and an oPPortunity to be heard has been given

to the Prosecutor of, Passaic County'

4.Neitheritsparticipationinthissettlementnor

anything herein contained shaIl operate in the future to lirnit

the jurisdiction or authority of the Borough of west Paterscn

in reference to the licensed premises or the plenary retail

consumDtiOn license by virtue by which ttre prernises are operated;

more specifically, the Borough of west Paterscn as the issuing

authority may hereafter impose suctr other conditions or restric-

tions upon the said license or the licensed premises as it might

in the absence of this settlement agreement.

5. The parties acknowledge their understanoing that this

agreement will be embodied in a Consent Order; that said Consent

order shall be incorporated in an Initial Decision by the

Honorable Joseph Rosa ' Jr. ' Administrative Law Judge and that the

said Initial Decision is e>q>ressly subject to review by the

Director of the Division of Alcoholic Beverage control who may

either affirm, modify or reverse the proposed consent , or

any of its terms-

5. In the event the respondent should violate any of

tlre conditlons of t].is order prior to Jr:ne 30, 1980, the Prosesutorts office resels'/es

the right to object to renewal of respondent's license at the

1980 renewal hearing.
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7. Not withstanding

Order, the official record of

hearing shall take Precedence

this agreement.

2. APPff,IATE

#4290
Home and Land
' t/a Ralnbow

vs.
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any of the Provisions of this

the aforementioned administrative

over anY other interPretation qf

DEISIONS-HO'IEAliDIANDIll\EgIMn\UCORP'v'CAl'lDS{'

fnvestment CorP., ILounge, )

Appellant,

)
\

ON APPEAI,

CONCLUSIONS

A}TD

ORDER

I'tunicipal Board of Alcoholic Beverage
Control of the CitY of Camden'

Respondent. )
)

Thomas F. Grace, Jr., Esq.', Attorney for Appellant'
Martin F. McKernan, Jr., Esq.l City AttorneY'-bY

Matthew E. Segai, Esq., Appearing for the Respondent.

BY TI{E DTRECTOR:

The Hearer has filed the following report herein:

}IEARER' S REPORT

Thls is an appeal from the action of the lt{unicipal
Board of Alcoholic bbverage Control of tlrq-City of Camden
;hi;h, -Uy Resolution dated October 10, .1978,, suspended
ippefiant's 1icense for one hundred. s11d ninety -(1?0)- days

"p5"-" 
finding of guilty- to a charge alleging that the

"pp"ff"ti 
iffSred itre suUiect prernises to be conducted in

sirtfr a manner as to becom6 a nuisartce, in violatlon of N.J.-
A.C. 11:2-23.5(a).

Ttre appellant, in its Petition of Appeal' alleges.
that the actibn of the respondent Bcard was irnproper in
that:

(a) The hearing was conducted in
such faihion as to preient a falr hearing;

(b) The charges were vague artd not
supported by the'evidence;
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(c) Ttre flndlngs of fact were notwlthin the framework of the charges; do
not constihrte gror:nds for suspenslon; were
lrrelevant to the charges;

(a) The conduct conplalned of is
- outside the control of the appellant; and

' (") The penalty imposed is r.nduly
harsh.

Ihe respondentrin its Answer, denies the substan-
tive allegatj-ons of the Petiti.on of Appeal.

Upon filing of the appeal, the Director, by Order
dated Novenber 1, 1978, stayed the suspension pending the
determination of the appeal.

Prior to the scheduled de novb hearing in this
Division, the parties conferreilii-E endeavor to resolve
the rnatter. It was agreed, i.nformal1y, that the hearing
would be adjourned in order for the local.issuing authority
to reconsider 1ts one hundred and ninety (190) days suspen-
sion. If it irnposed a more modest suspensj-on, the appellant
would then withdraw its appeal and serve the reduced term
of suspension.

The Board did, oD Febmary 15, 1979, by Supplenental
Order, rescind its previously lnposed penalty and inposed
thirty (fO) days closing. fhis action was taken concurrently
with its grant of a person-to-person trartsfer of the subject
license to another. The Board further provided, in its Res-
olution, that 1t would not object to a monetary fine in lieu
of -ihe thirty (:O) days suspenslon.

However, the cor?orate licensee h,as closed frorn Dec-
ember 1978 through the date of the new Resolution, Febnrary
15, 1979. It naintains that si.nce it was closed for a period
in excess of the thirty (fO) days suspension, it should be
given credit for thls period and, in effect, not have to be
closed at a future date.

The Board rejected this contention, maintalning that
N.J.A.C. 1722-19.5 provides that when any license has been
suspended such suspension sha1l continue 1n full force not
wlthstanding any transfer of license; and further, the sus-
penslon cannot begin until the licensee is 5.n operabfe con-
dltion. ft thls instance, the establishnent was closed for
reasons lndependent of this proc'eeding.

I have reviewed the transcript of the local hearlng
and find that 1t contaLns ample substantlatlon of the Board's
flndings whlch gave rise to the a.mended penal-ty of llcense
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suspension for thirty (fO) days. F\trther, a thirty (fO1
dayi suspension, basbd upon a- finding thgt.the llcensee
wai suiltv for ihe second time of maintaining a nuisartce,
is rEasonlble under Division precedent

The licenseets contention that it has already been
closed for a period in excess of the penalty_imposed and
should be creitited for this towards 1ts penalty is uithout
nerit. The relevant regulation quoted by the Board is
clear and unequivocal upon its face and cannot be subject
to another interpretation. Furthermore, the dates of sus-
pensj-on can only be set by the Director of the Division of
ilcoholic Beverlge Controi in those natters that are before
hin on appeal.

I, therefore, reconmend that the action of the Board
be affirrned, the appeal be dismissed, the Di-rector's Qrder
staying the suspensign +ssued. November 1, 1979 be vacated
and- thEt the thirty (fO) days suspension be reimposed.

If the appellant is desireous of requesting a flne,
in lieu of suspension, it should affirmatively request -sameof the Dlrector. Whether such would be granted is in the
sole discretion of the Director and I nake no recommenda-
tions with respect thereto.

CONCLUSIOIS AND ORDER

No Wrltten &eeptlons to the Hearerrs Report were f11ed by the parties
pursuant to N.J.A.C. IJ:2-17.14.

Havlng carefully constdered the entire record hereln, includtng the
transcript of the testlmony before ttre Boarrt, the exhlblts and the Hearerrs Reportt
I eoncur 1n the flndlngs and recormendatl.ons of the Hearer and adopt them as

ny Concluston herein.

Accordlngly, 1t 1e on thie Jlat day of Jul.y, 1980

ORDERD that the actlon of the l6rn1e1pa1 Board of Aleohollc Beverage
Contrrol of the Clty of Camden be and ttre aane ls hereby affir"medr and the
appeal herein be and 1s hereby dlsmlssed; and lt ls t\rther

ORDERD ttrat uy Order of November 1, 1978, staylng the suspensi.on,
pendlng determlnatlon of the appeal, b and the saee 1e hereby vacated; and
1t ls f\rther

ORDERD that Plenary Retall Consr.rmptlon Idcense No. O4O8-rlo7o-0Of
lesued by the lh-rnlelpal Board of Aleoho1le Beverage Control of the City of
eamden to llcoe and ta.nd Inveatment Corporatlon, t/a T}:re Ralnbow Lorrnge, eubsequently

tDansfelrred to Bacebanal, Inc. for premlses 1598 Mor:nt Ephralm Avenue, Camden,
New Jereey, be and the sane 1s hereby suspended for thlrty (lO) days conrureneing
):OO A.M. Tuesday, August L2, I98O and te:mlnatlng )cOO A.M. Thursday,
September 11, 1980.

M,fffi..-
DIRECTOR


