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‘QI;; APPELLATE DECISIONS - NEPTUNE BAR INC. v. LOWER.
| ‘Neptune Bar, Inc., o ;) V
t/a Neptune Bar, Ine,, o
Appellant,‘ ) ' On Appeal -
Ve CONCLUSIONS
) | and .
Township Committee of the ) ORDER

Township of Lower,

Respondent. )

Nathan'C.‘Stallef,'Esq., Attorney for Appellant
. 'Morton I Greenberg, Esq., Attorney for Respondent

,TBY THE DIRLCTOR°

' The Hearer has filed the following Reports herein:

{
Hearer!'s_Repaort

' This is an appeal from the action of respondent whereby
on December 9, 196/, by a twe to one vote of its members, it .
found appedlant gullty in disciplinary proceedings of sale and-
service of alcoholic beverages to a minor and allowing and per-

‘mitting said minor to consume such beverages on the licensed

. premises, ih vielation of Rule 1 of State Regulation No. 20:
As a result thereof appellant's Plenary Retail Consumption Li-
cense C-13 was suspended by respondent for fifteen days, ef-

. fective December 14, 1964. Appellant's licensed premises are
located at ‘Route 9 and Cape May Harbor Township of Lower.

‘ Upon the filing of the appeal an order was entered by
the Director on December 14, 1964, staying respondent's order
of suSpension until further order herein. R.S. 33: 1~31.

. " The appeal was heard de novo pursuant to Rule 6 of
.;;State Regulation No. 15. The stenographic transcript of the Ca
‘hearing held before the respondent was submitted into evidence o
7 by respondent in. accordance with Rule & of State Regulation N&.
715, and-was supplemented at the hearing herein by testimony of -
,:witnesses called by appellant. . , .

cehT e Appellant in its petition of appeal alleges that the -
action’ of respondent was erroneous andshJuld be reversed for
'the following reasonss v

Lo ony, It was not proven that the llcenseesold
served and delivered an alcoholic beverage to Paul :
: -, a person under the age of 21 years and allowed,
‘ permitted and suffered. the consumption of such bev—'
erage. by said Paul -—- . .

; . :,"2. At the time of the hearing of the disciplinary
,Jeﬁtproceedings and just prior thereto a hearing was held
. on diseiplinary proceedings against the Villas Cafe

: in Lower Township wherein it was. charged that Villas
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Cafe had similarly violated Rule 1 of State Regulation
No. 20 by selling, serving and delivering alcocholilc
beverages to the same Paul ---, a person under the
~age of 21 years and sald Paul --- testified that he
had been served at Villas Jjust as he had been served
at Neptune and the Township of Lower dismissed the.
charge of sale to a minor as to Villas but suspended
the license of the Neptune Bar Incorporated.

-~ "3, The testimony did not establish the truth
of sald charges against the appellant.

"4. The three members of the Township Committee
heard the charge against the Villas Cafe and against
the appellant, but only two of the members of said
committee voted to suspend the license of the appellant

- and the third member refuséd to impose suspension.

85, The witnesses against the appellant were

" involved in a larceny of a motor vehicle which the
‘investigating officer of the Township Committee down-
graded to a charge under the Disorderly Persons Law.
and appeared before the Maglstrate of the Township
and urged lenlency in sentence for said Witnesses

- prior to their testimony in the disciplinary proceed—
ings. o o

: ‘"6, The action of the Township Committee was
arbitrary capricious discriminatory and prejudiced again
against the appellant."”

- Respondent's answer denled the allegations aforemen—
tioned in appellant's petition of appeal and, in defense of its
action, stated,

. "Lt the said hearing it was proven that the
licensee violated the State Regulatlion in question,
the proceedings with respect to.the Villas Cafe are
‘immaterial, the testimony established the truth of
the charges, the Township Committee properly acted
- pursuant to a resoluticn of a majority of its members,
the proceedings with respect to the disorderly per-

. .sons law were Ilmmaterial and the action of ‘the Town-

_.ship  Committee was not arbitrary, capricious or dis-

'-ﬁcrlminatory." '

o -Paul --- testified that he is nlneteen years of age,
jbelng born on March 3%, 1945; that I quess it was at nine -—-
I guess it was 8:00 or 9:00 o'clock. It was after dark" when
-. he walked through the restaurant of the appellant'!s licensed
- premises and then proceeded to the bar. As he engaged in con- -
versation with some men, he saw Raymond Taylor (hereinafter
'Taylor) "come in;" that he went to where Taylor was seated and
--thereafter both- he and Taylor went to the rear part of the bar
" where Taylor ordered "two beers, aie for each of us;" that he
. identified Raymond Velli as the bartender who served them the
“respective glasses of beer, one of which he consumed; that Tay-
. lor then ordered two more glasses of beer and he (Paul) con-
- sumed the contents of the glass served to him; that he (Paul)
. “was not questioned at any time as to his age; and that he re-
_rc_mained in appellant's premises "between thirty and forty-five
;y;,minutes."
";n“ . On cross examination Paul was questlioned about an
" ineident when he was apprehended by po]ice and charged with
‘operating an automobile without the owner's consent, be denied .

.Aﬂx:that the charge was brought under the Disorderly Persons Law
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on the recommendation of the police officer provided he wouid‘
testify favorably for respondent when the disciplinary proceed-
ings in question were heard. ‘ ;

Taylor testified that on ‘October 13, 196ﬁ,fwhile
seated at the bar in appellantis premises, he observed Paul
enter the barroom from the restaurant door; that Paul walked o

“over to where he (Taylor) was seated and sat alongside of him .=
at the bar; that he ordered two glasses of beer -- one for Paul
and another for himself; that thereafter each had another glass:
of beer prior to leaving the premises; that they remained in

- the premises "about half an hour or forty-five minutes."

Arthur Johnson testified that he was on duty as a
bartender from 8 p.m. to closing time on October 13, 1964, but
did not see Paul or Taylor on the licensed premises that night.

‘. : Raymond Velli testified that he was tending bar on
'October 13, 1964 from 7 p.m. to closing time and did not recall N

seeing Paul at the premise$s and, although he had seen Taylor in - -
. the premises on other occasions, he did not recall whether Tay- - . -
lor was there that eveninga : : _

B In answer to a question whether he remembered Taylor
purchasing beer at the bar for anyone two months ago, he answered.
" W] couldnit tell you because there is a lot of people come in .
and order two or three beers. What they do after that I don't-
- kriow. Probably there is somebody sitting in the booth and they
. take them ovér a beer. When you are busy it is kind of hard.n"
-However, he insisted that he had never seen Paul in. appellant's
-premises because, if he had seen him, he would have checked his
. age for the reason that "he looks young to me." i

- James Lowe testified that he tended bar from 7 a.m.
 until'5 p.m. on October 13, 1964, but came back "about 6:00 or
... 6:30" as a customer and remained in the premises until 10 p. Dey ..

but did not see Paul in the barroom that night. .

S : Russell Favorite (president of appellant corporation)

U\;testified that he was on the licensed premises on QOctober 13,

'-1‘1964 but that he neither saw Paul nor Taylor that nlght, and

. 1f Taylor were there he must have been for only a short time. ' .
.. Favorite further testified that;, while Taylor was in appellant's "

.. restaurant after the November 25, 1964 hearing, he accused Tay- -

- .dlor of giving false testimony before respondent and, although o
-~ Taylor did not deny that he had testified falsely at the hear- =
- ing, he said "I ain't going to hurt nobody.v I had to get out
;{‘of Jail.".”u: C

NS ‘ . At the hearing herein appellant produced as a witness
[TRaymond ‘Alger (a member of the United States Coast Guard, sta-

- tioned at Cape May) who testified that during his %off- houls" a

.’he was employed by the same company as Paul; that he was not at

‘- appellant!s premises on October 13, 1964, but he knew Paul and _
“-in his opinion, Paul was reckless with "the truth;" that Paul f"‘~'Ti
.stated to him that "he had gotten off Iightly because he testified

;;{he had been drlnklng in the Neptune Bar." A , L

“Jf o f‘ Durlng cross examination Alger in answer to a question e
ejﬁwhether ‘Pagul stated that he had Iied abolt the Neptune Bar, Alger
ﬁjgreplied "No, he never mentioned it.n

= .. " Appellant's attorney contends. that, since Peul testi—c
fied thet he was. served with alcoholic bevera ages. at anothex li—,

1
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- censed premises, some moths prior to the date of service at the
- appellant's establishment, and that the respondent dismissed
- the charge, a dismissal of the charge should have followéd 1n
the matter herein. : ¥ : LN

R The appellant offered in evidence. the transcript of
a proceeding involving the other licensed premises. but the tran- .
script was denied admission therein because of lack of materiality.
As was stated by Chief Justice Weintraub in State v:_ Hudson, T
38 N.J. 364, (Sup Ct. 1962), it is discretionary with the Judge
“to Mexclude evidence when the probative force is meager ‘at bést
and 1ts admission will lead to collateral inguiries which will
unduly prolong the trial and probably confuse or distract from :
the issue.in the case." Stoelting v. Hauck, 32 N.J. &7, 103
(1960) ; riffin, 38 N.d.L. 462, 471 (B. & A. 1875);
2 Wigmore, Evidence (3d ed. 1940), 86 L43-4l4s PP 42T7-31} Rule
45, Uniform Rules of Evidence. Moreover, in the instant case =
the testimony of Paul was corroborated by Teylor that Paul had '
.‘beentierved and consumed two glasses of beer on the date in
" ques Ona

- Bach’ respective case stands or falls on the evidence
producmd therein, and there was no compulsion on the part of
the respondent for the reason advanced by appellant to dismiss T
%hchaige vhen, in ite opinion, the proof sustained the allegation
erein, .

It 1s the function of an administrative agency to

welgh the evidence to determine the credibllity of wltnesses,
to draw inferences and conclusions from the evidencs, and to ‘
resolve conflicts therein. Cf. Hornauer v “Dﬁy“ of Alcohol]

; Bevergge Control, 40 N.J. Super., 501

. : Although the testimony of Paul and Taylor differed as
: to which of them preceded the other into appellant's establish-
ment, the testimony of both witnesses was in agreement that
" Paul had been served and consumed two glasses of beer whille
theytyerexin appellant's licensed premises at the time 1ln

question.

S
L T
SR

- After careful examination of the testimony eof the
witnesses produced by the parties herein, I find as a fact
© that Paul was in appellant's licensed premises on October 13, :
. %Z64;~and was served and consumed. two glasses of beer while . -
' ere. . o

s The testimony of the witnesses produced by appeilant,
.,Agwho stated that they were in appellant's establishment ox the
" -evening in question but did not recall seeing Ta{lor or Paul

. gt any time in the licensed premlses on QOctober 13, 1964, was
“’rmenely negative in character. Alger admltted that he was not
“.in the appellant's premises on the night in question and thus
had no knowledge of what took place that evening.

*““xf The Director should not substitute his judgment ey
reverse 'the exerclse of judgment and fact-finding of the muni»,j
“rrelpal issuing authorlty in the absence of a clear indication:
i of. abuse.of discretion or unwarranted finding of fact or mis-.
fﬁftake of law by such suthority. ' In Abad v. Newark, Bulletin 6i9,

Item 85 former Commissioner. Dri icoll stated:

- wtﬂ* . yThe ultimate Question presented by the recor
' o% tga %ﬁeai therfore, is one of fac{.v thwithiK
‘stan de novo' character of the appeal, the




" any beer for Paul, the minor, at appellant's licensed premises.::&

’Lincluding ‘the ttanscript of the proceedings, the exhibits, .
;exceptions ‘and ‘argument relied upon by the attorney for appel-,\

-reports (original and supplemental) and adopt his recommendations.
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: Commissioner, in his determination of the issues, .

- - should affirm where there is competent evidence in :
" ‘the record 'from which the conclusion of the adminis-
~trative tribunal (the local issuing authority) could
_be deduced.! Cf. Vajtauer v. Commissioner. of Im-
‘migration, 273 U.S. 103, 106. Utider the Rules Govern-
ing Appeals, the burden of proving reversible error

:1”rests with the appellant."

Under the circumstances in the instant case, and afterf*

. a thorough review of the evidehce presented herein and consider- -

“ ation of the grounds of appeal advanced by appellant, it is S
“recommended that an order be entered affirming the action of

' respondent, fixing the effective dates of the fifteen-day sus-
pension imposed by respondent, amd dismissing the appeal filed -
,herein. -

Suppl emental Hearer's Report ,

The original Hearer's Report in this matter, dated

:April 22, 1965, was filed with the Director and copies sent by :
- certified mail to the attorneys for the respedtive parties here-

in. Rule 14 of State Regulation No. 15. Thereafter, written -

application for supplemental hearing, dated April 27, 1965,

was made on behalf of appellant, whereln the said appellant's.
attorney advised that he was in possession of newly discovered

. evidence. y of affidavit of Raymond James faylor was an- s
,nexed thereto § o

Pursuant thereto, a supplemental hearing was held on .

‘May 19, 1965, at this Division. At said hearing, appellant
~called Raymond J. Taylor (hereinafter Taylor) as a witness for
. the purpose of substantiating the statements made by him in -

the affidavit. Taylor admitted appearing at the office of the -
attorney for appellant and making the stateménts contained in -
the affidavit, wherein he denlied that he had ever purchased

However, Taylor testified that the statements in the affidavit

‘~were untrue and that the testimony given by him before. resgondent

that he had been on appellant's premises on October 13, 19
and, wvhile there, had purchased two beers for Paul, was the

L In view of the fact that the testimony glven by Taylor
at the supplemental hearing hereln has not altered or changed

_“the testimony formerly given by him before respondent, it is -
" -again recommendes that an order be entered affirming the action =~ -
. of respondent, .fixing the effective dates of the fifteen-day - - - .
-;suspension imposed by respondent, and dlsmissing. the appeal.v G

Conclusions and Orderx

-Written exceptions £to the Hearer's reports and an- - e

" swering argument thereto were filed pursuant to Rule 14 of f;wf;?j
N ;State Hegulation No. 15. , _ _ : ‘,-:‘ S

‘I-have carefully examingd the entire record herein,

ant the answering argument submitted by respondent!'s attorney.
coficur  in the: findings and conclusions of tﬁe Hearer in bothy
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Accordingly, it 15, on this 27th day of September, 1965,

ORDERED that the action of the Township 6ommittee ef
the Township of Lower be and the same is hereby .affirmed, and °
-the appesal herein be and the same - is hereby dismissed* and it
is further N

- ORDERED that Plenary Retail Consumption License C-13,
“issued by the Township Committee of the Township of Lower to
- Neptune Bar, Inc., t/a Neptune Bar, Inc., for premises Route 9 .
and Cape May Harbor, Township of Lower, be and the same is hereby
' 'suspended for fifteen (15) days,.commencing at 2 &.m. Monday,
-chober by 1965, and terminatingam’z e.m° Tueeday, October 19,
19 5.» A _

JOSEPH P. LORDI,
‘ DIRECiOR -

 DISCIPLINARY PROCEEDINGS - SALE DURING PROHIBITED HOURS - PRIOR =
WS STOCKHOLDER ‘- LICENSE SUSPENDED FOR 65 DAYS, LESS 5 FOR PLEAgz'

In the Matter of Disciplinary ' )
Proceedings against o : )
: Austin V. Baines & Reverta Marie Gray L o
' t/a Top Hat ~ .~ | ) CONCLUSIONS . . - -
204 Market Street - S ~ . and
Paterson, Nle.,;>', Ce o )] .. ORDER
.‘"t;fﬂolders of". Plenary Retail Consumption Y
. 'License-C-296, issued by the Board of
' Alcoholie Beverage Control for the City }

'fiof‘Paterson. .o

:;tLicensees, Pro se

' **g__;ngdward Fo Ambroseg Esqos Appearlng for Division of Alcoholic

*jBY THE DIRECTOR: ,f‘

- Beverage Ccntrol

P Licensees. plead non vult to charges alleging (1) and ;m~
f*(z) that on August 28, 1965 they sold drinks of alcoholic bever- .

*w.jfeges after 3 ‘a,Me during hours prohibited by local ordinanceo

Although the 1icensees heve no previous record of sus-

”‘fpension of. license, Division records disclose the following with

reSpect to Austin Vo Baines.fpsz

S 3. Eicense then held- by Tuck Inn, a Corpcs t/e-Tuck,_
;Inn, for premises 3L, River Street, Paterson (in which Baines.
‘was”® president and 95 stockholder}, revoked by the Director.
“effective: June 9, 1959, for permitting solicitation for pros-
attitution, foul language, undisclosed ‘interest in the license, .
failure to-notify of change of facts in application for Iicense o
nd: failure to have copy of license application on licensed o
remiseso» Re Tuck Inng Bulletin 1286, Item 2. ) .

e 2. License then ‘held by 74 Hamilton Avenue Corpe, t/a S
Nbe Eouse,_for premises 7/ Hamilton Avenue, Paterson (in which
“'Baines was secretary—treasurer and 50% stockholder), suspended :
by the Director {a) for ten days effective November 20, 1961 and -
b) for twenty—five days effective May 14, 1962 both- for hours
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violations (Re 14_Hamilton Avenue Corp., Bulletin 1428, Item 9;
Bullétin 1455, 1tem 4); (c) by the municipal issuing authority’
for fifteen days effective June 8, -1962, fof permitting a brawl
- "on the licensed premises, and (d) by the Director for one hun- -

. . dred twenty days effective July 30, 1962, for conducting the

- 1licensed business as a nuisance, vig., permitting .apparent homo-

- sexuals, lewdness and immoral activity, and foul language on -

.. the licensed premises, sale to intoxicated persons, employment -

- —of dntoxicated bartender, and sale during hours prohibited by
~ 8tate Regulation No. 38 (Re 74;Hamilton Avenue Covp., Bulletin :

1,1473, Item 1). o o S

2 The prior record of revocation of license of Tuck Inn
-for dissimilar violations occurring more than five years ago
disregarded but the prior record of suspension of license of.
' 74 Hamilton ‘Avenue Corp. considered (cf. Re Tarlowe, Bulletin *i

1580, Item 6), since this is the fourth homrs vielation within

the past five years, the license will be suspended for sixty

days (cf. Re Barone, Bulletin 1584, Item 4), to which will be

added five days for the dissimilar violation of permitting a =~ - -
‘brawl within the past five years: (Re Hauge, Bulletin 1629, Item

3), 61 a total of sixty-five days,; with remission of five days
for the plea entered, leaving a net suSpension of sixty- days.

Accordingly, 1t is on this 27th day of September, 1965,??fj

- .  ORDERED that Blenary Retail Consumption License C- 296
~ issued by the Board of Alcoholic Beverage Control for the City
of Paterson to Austin V. Baines & Reverta Marie Gray, t/a Top -

.. Hat, for premises 204 Market Street, Paterson, be and the same.

.."is hereby suspended for sixty (60) days, commencing at 3 a. m.,,. S

- Monday, October 4, 1965, and terminating at 3 a.m,’ Friday, Decem—' .

iﬂlber 3, 1965._._ 4 A , S

‘ JOSBPH P. LORDI
‘ DIRECTOR
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SEIZURE - FORFEITURE PROCLEDINGS - SPEAKEASY IN HOTEL & APPLICATIONS

INGLED CASH ORDERED FORFEITED.

In the\Matter of the Seizure on ). '~ Case No. 11,431
March 7, 1965 of a quantity of - ' ‘ - o '
~alcoholic beverages, various - ) On Hearing
- fixtures; furnishings and -equip- - C C v
" ment at the Savoy Hotel, 600 . )} - CONCLUSIONS.
Monmouth Avenue, in the Township - cand . i
of Lakewood, County of Ocean and ) ‘ ORDER

.State of New Jersey. ,

Victor M. Saez, Pro Se ' o
"B & F Amusement Company, by Edwin Rudnitsky, Manager . B
Pepsl’ Cola Bottling Company of Asbury Park, by Ronald Devine,_
. Balesman.. " -
I Edward Amada, Esqe, appearing for the Division of Alcoholic . |
o ‘ : _ , Beverage Control__;sﬁﬂ

I_BY THE DIRECTOR° e RN
| The Hearer has filed the following Report herein- |

Hearex's Report \'

)

This matter ‘came on for hearing pursuant to R S. 33 l 66

ifand State Regulation No. .28 to determine whether 69 cans of beer,

- 48 pints of wine, a cigarette machine, a pool table; a soda mas

”-ﬂchhuga candy machine, a juke box and $88.14 in cash, more par-

. ticularly set forth in an inventory attached hereto,‘made part
" 'hereof and marked Schedule "A", seized on March 7, 1965 at the

/- Bavoy Hotel, ‘600 Monmouth Avenue, Lakewood, New . Jersey, consti-
‘;tute unlawful property and sould be forfeited. Lo .

ot T The seizure was made by ABC agents because of alleged
?iunlawful sale of alcoholic beverages at the said premises. ‘

T When the matter came ‘on for hearing pursuant to R.S. :.t g
'33 1-66, Victor M. Saez, appearing pro:se, sought the return of ,j_.
-the alcoholic beverages and the cash. T . 5

R An appearance was entered by the B and F Amusement L
Company for .the return of the cigarette,_candy and pinball mabf'“pa;
dﬁresgthe Juke box and the pool ‘table. jHE e R

wi

- An appearance ‘was’ also entered en behalf of Pepsi Cola fif
Bottling Company of Asbury Park .which entered a clalm for the
return of its bottle vending machine.“~> ; T

S RRT There was entered into evidence the Division file which
ﬂcontained the affidavit.of mailing, affidavit of :publication, - ‘
~notice.of hearing,’ inventory and. the Division chemistis report
*[duly certified by the Director.v e :
Y : The file, buttressed by the testimony of ABC agents M
}Jand Mc, established the following facts: On Sunday, March 7,: o
#1965 ABC” agents,’ in the company of Sergeant Detective. Ray Rey-,*‘
. nohds of ‘the.local police department, arrived in the vicinity -

.ffof the Savoy Hotel. - Agent. M, -fortified with:dollar bills, the
.gﬁserial numbers of which had been previously recorded entered
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‘the hotel and proceeded to a room in the rear of the first floor.

- He observed a number of males and females drinking from wine '
bottles while others were drinking from cans of beer. The room

- contained a pool table, juke box, soda machine,_candy machine
and a pinball machine, ‘

o . While playing the Jjuke box, he observed a female (later
identlfied as Verna Lee Hayes) sell a bottle of wine to one of

" the patrons for which she received payment. He then approached
Miss Hayes and said, "I'1l take one, teo ", and offered her one
of ‘the 'marked" one—dollar bills. She tonk the money, went into
an adjacent room and returned with two pints of Red Rooster Wine,
giving one of the bottles to this agent dﬂd the ‘other to the
other patron.

Shortly thereafter, the agent purchased a second bottle
of wine from Miss Hayes after handing her another "marked!" one-
dollar bBill. -She went into the adjacent room but immediately

- returned empty-handed, saying, " I missed my connection." She
then' went towards the front of the hotel and returned and went
into the kitchen: A few minutes later the agent observed a per-
son (later identified as Victor 8aez) enter the kitchen area.

Shortly thereafter, Miss Hayes emerged from the kitchen area with
the second bottle of wine. _ ,

, About five minutes later Saez re- entered the recreation
"~ room and shouted, "Put 21l the bottles away! The police are B
outsidel!" He then dashed into the kitchen area and repeated. the
same admonition. These warnings were given by Saez "in well-

spoken English"r and his language was "very articulate"s

' When the agents sought to follow Saez they were in-"
formed that he had departed the premises, and tﬁey then questioned
Miss Hayes. ©She admitted that Saez was the person from whom she
was getting the wine., The agent then entered the kitechen and went

" into the apartment adjacent to the kitchen, which belonged to Saez.
He found a large quantity of wine and a cigar bhox which contained
cash commingled with the '"marked" money used by this agent to make

- the sald purchases. Other agents further questioned Miss Hayes

- who identified Saez as the manager of the hotel and as the one

- who supervised the activity.

Miss Hayes was thereupon arrested, charged with aiding
*and dbetting the sale of alcoholic beverages without a license,

. -in violation of R.8. 33:1-50(b). She executed a voluntary signed
“statement in which she admitted that, upon receipt of the monies
. for the purchase of wine, she handed them over to Saez, who in

."turn gave her the wine for distribution to the purchaser. i

Tk Later that afternoon, Saez was apprehended and ques-
tioned. He refused to give a signed statement and claimed that
... the alcoholic beverages were left over from a party the night
©before. He was charged with sale of alcoholic beverages with-
-:out a llcense in violation of R.S. 33:1-50(a) and possession .
“ of alcoholic beverages with intent to sell without a license
. in violation of R.S8. 33:1-50(b); and held under bail for arraign-
ffiment in the Lakewood Municipal Court. ,

S . The records of this Division show that no license for
' the sale of alcoholic beverages was issued to Victor Saez, Verna
(jeLee Hayes or to anyone in the premises in question, : ,

S Report of the Division chemist shows, in part, that
‘%ga sample of one pint bottle containing 16 ounces of Red Rooster
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, Wine, seized herein; is an alcoholic beverage fit for beverage
purposes, with alcohol, by volume, of 18.8%. Another sample
of a seized 12 ounce can, full, sealed, of Schaefer Beer, shows
that it is an alcoholic beverage fit for beverage purposes,
with alcohol; by volume, of 4

Victor M. Saez, a“ claiment herein, sought khe return
of the alcoholic beverages and the cash. He stated that he
could not speak or understand English and enlisted the ser--
Vvices of his friend, Reyes Rodrigues, who was'duly sworn as an
interpreter of the Spanish language for this interrogation. He
@enied that Miss Hayes had anything to drink on the premises
nor dld he know how mapy bottles of alcoholic beverages were
located on the premises, because he M"wasn't there" at the time
of the selzure. ,

- He explained that the reason he had so many cases of
wWine and beer was that he had had a party the night before,
and had stocked a substantial amouht of liquor. He further in-
sisted that Miss Hayes lied when she stated to the agents that
she handéd him money in return for the purchases of bottles of
wine. He also refuted the testimony 6f the agents to the effect
that he shouted an admonition to the patrons on the premises to
put away their drinks because the police were present.

- With respect to the $88.14 he explained that this was
money that he collected for rent and kept for cliange for people
who purchased cigarettes.

He could not, however, explain how the $2.00 in™marked"
bills were found commlngled with this cash.

. I have observed the demeanor of this claimant and
have evaluated his credibility as he testified before me.. I
noted that he frequently answered the questicns put to him by
the Division's attorney before the interpreter had an oppor-
tunity to translate them to him.

, "I am convinced, therefore, that the agents were cor-
. rect when they testified that he not only understood, but ar-
< ticulated English; that his representation that he understood
and could speak no English was clearly a shsm. I alsoc accept
. with many grains of salt his version of whst transpired, since
© I am persuaded that his testimony lacks forthrightness and
- honesty. In addition, it is contrary to human experience and
“to the unequivocal and believable statements of Miss Hayes and
the agents. :

e I therefore conclude uhat this claimant was engaged in

' ..the sale of alcoholic beverages. Since this claimant did not
“have any license authofizing him to sell alcoholic beverages,
,the alcoholic beverages are illicit and. constitute unlawful

o rtv- subject to forfeiture. R.8S. 33:1-1(%); R.S. 33:1-2;-
property. ] 11,156, Bulletin,1557, Item 5,'

" "R.8. 33:1-66; Seizure Cdse No.
;:Seizure Case No., 10 877, Bulletin 153 .ltem 8.

SR The seized alcoholic beverages are illicit because
~ .they were intended for sale without a license. R.S. 33:1-1(1).
. Buch 1Jlicit alcoholic beverages, the personal property and
. the cash as set forth in Schedule  "4" herein constitute un-

" dawful property and are subject to forfeiture. Ra3. 33:1-2;
%ﬂiﬁ Se 33 1-66.° Selzure Case No. 11,182, Bulletin 1568, Item’ 5.
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With particular reference to the cash the evidence

clearly shows that the money in the cash box was clearly com-
,mingled with the "marked" bills obtained through the unlawful
sales.  Thus, all of the money is subject to forfelture, Seigure
Case No. 10, iég, Bulletin 1435, ITtem 5; Seizure Case No. 10,009,
Bulletin 1391 Item 4. It should be noted here that the money

- in the’ wallet which was claimed by the landlord as rent monies
was. returned at the time of the seizure of the said walleto

C\ [

;' ER In considering the ‘claims presented for the return

of certain identified items of personal property seized herein,
it might be well to state applicable legal principles relating
to such claims. . The Director has the discretionary authority
‘to. return property subject to forfeiture to & claimant who has
established to his satisfaction that the claimant has acted in
good faith and did not know or have any reason to believe that
the property would be used in. unlawful liquor activity.i R.S.
33:1-66(f). In addition to this, there must be” affirmative
prcof to support the claim of ownership. :

L In ‘the absence of ‘these essential elements, the Director’
has no authority to relieve the claimant of forfeiture. R.S. ‘
'33:1-66(e); Seizure Case No. 11,059, Bulletin 1533, Iten 8;
Seizure Case No. 104695, “Bulletin 1444, Item 6.

: The credihle evidence adduced at this hearing estab-
lishes that the claimant, Victor M. Saez, who is the mangger
of the property, participated in the proscribed liquor activity
and commingled the "marked" monies used by the agents for the
‘said purchases with the other‘monies., .

, Accordingly, I recommend that his application for
,_return of the alcoholic beverages and the cash be denied.

. The B and F Amusement Company presented a claim for s
the return of a cigarette, a candy and a pinball machine§ juke -~
box and pool table, more particularly described in ‘Scheaule "A“
attached hereto,f

- Edwin Rudnitsky, its manager, testifled that these
machines were purchased from the Runyon-Amusement Company, and -
-produced, as its only evidence of ownership, a letter from the - - -
'said company, indicating such purchase. He stated that he . .. ..
.wvisited the premises about once.-a week, usually in the after- . - e
“:noon, noticed a number of people: drlnking alcoholic beverages,’j:‘ﬂg;ﬁ
~particularly wine, but never actually witnessed any sales. He -
.~knew that no liquor license was issued for these premises but "
thever-questioned the drinking ‘because this was a particularly
-“lucrative locatlion; and the fact of, their drinking didn't e
*really interest him, S ) _ o :

. "On eross examination, he stated that he noticed theSe o
~‘people going from the lobby to the recreation room while drink—«-
~ing and- playing the juke box. He had a 50-50 commission .ar-'
‘rangement on the. ‘receipts of the pinball and music machinés:
as.well as the pool table. He also admitted that neither he
nor ‘his company -had-made any investigation as to the back-
“iground of' Saez or to determine: whether 1llegal liquoraactivity ,
. wasvactually carried on at the premises. o , X -

‘Questioned closely as. to ‘why he dldn't investigate -
the fact “tRat heny patrons were drinking whiskey and beergand' .
wine on the premises he answered, "“...,when I did see. them . =
gdrinking I figured they bought the bottle at the liquor - store:
,which was a block away', Further,”"In the" seven years we had
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the machines there I seen them drink\there and never had -any
trouble. ,

It was further developed that this company had had

‘a previcus experience with respect to a seiziure but the witness
~insisted, notiwithstanding that experience, he did not feel: it

necessary to make an investigation.

" 1 am persuaded that the claimant did not act reason-

' ably and in full discharge of its responsibility in the operation
- of its property in these premises vis-a-vis the provisions of
the Alcoholic Beverage Law.-' It seems clear that it failed to

make the requisite investihation of alleged proscribed Iiquor

activity and failed to do so because this was clearly a very

- .profitable location. I conclude that there was an absence of

. good faith on the part of this claimant; that it has demonstrated
.a careless indifference to the use to which its property was
“being put. I therefore recommend that its claim for the return

of the property aforesaid be rejected, and an order be entered

 directing the forfeiture of the same. Seizure Case No. 11, 095.

: Bulletin 1563, Item 1.

. The. PepS1 Cola Bottling Company of - Asbury Park also

4vpresented a claim for the return of a Pepsi Cola dispensing
. machine which was .selzed at these premises. Ronald Devine, a

salesman employed -by the corporate claimant, testified that this

" machine was serviced by a sidlesman named James Farley, who was
“not produced as a witness. at this hearing. This witness stated

this machine was sold under a conditional sales contract to Saez,

- which was produced in evidence. He further stated that the
.~ salesman who serviced the machine"...did see people drinking
_and didn't know it was being illegally sold at all"

It would seem to be the beginnings of wisdom for this

”?ﬁcorporate claimant to have had legal representation in the prep-

aration and presentation of its claim, in order to adequately

- - meet the statutory requisites in its presentation. This was not

doné, In its present posture, the proofs fall short of estab-

'lishing this.claim in compliance with the statutory requirements .

*ﬂ'hereinabove delineated.,

As in the claim adJudicated hereinabove, I am persuaded

h\and conclude that there is an absence of affirmative -showing of

- :good faith on the part of the cIaimant of that it did not exer-

cise.a’ ¢areless indifference to the use to which his property was
~‘being put. Accordingly, I am constrained to recommend that the
‘claim. of the Pepsi Cola Bottling Company of Asbury Park for the
;return of 1ts said property be denied. o

Finally, I recommend that an order be entered direct-

ing the forfeiture of all of the personal property seized herein,

.. including the alcoholic beverages and the' cash, as set forth inthe
{_Schedule annexed hereto.

Conclusions and Order

No exceptions were taken to the Hearer's Report W1thin
the tlme 1imited by Rule 4 of State Regulation No. 28.

The last day for filing said exceptlons herein under

‘the said Rule was August 6, 1965. On August 28, 1965 I received

a letter dated August 27, 1965 from Ruben D. Silverman, Esq. of

" .the firm of Silverman and Silverman, Attorneys for B & F Amuse-

ment Company, one of the claimants herein, requesting permission
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"to offer additional evidence before yourself that was not avail—

able at the original hearing in order to aid your final determina- =~
"~ 4don in this mattern®, withoutany'indication of the nqture of such; ~»

evidence.:

for the' purpose therein described cannot be entertained because
-1t .1s not supported by affidavit,; nor does it meet the general
requirements for such motion..

. As expressed in State V. Puchalski, 45.N5J,;97, at p.
107 ,

. "The guidelines for the consideration of such
an application are stated in State v. Artis, 36 N.J.
538, at p. 41 (1962), as follows:

1A motion fof a new trial is addressed to the

sound discretion .of the trial court, and its determin-
ation will not be reversed on appeal unless there has
been a clear abuse of thilt discretion, §State v. Smith,
29 N.J. 561, 573, (1959). To entitle a party to a :
new trial on the ground of newly discovered evidence,
the new evidence must be (1) material to the issue

" and not merely cumulative or impeaching or contra-
dictory; (2) discovered since the original trial and
‘not discoverable by reasonable diligence prior thereto;
and (3) of the sort which would probably change the
jury's verdict if a new trial was granted. State v.
Johnson, 34 N.J. 212, 222 (1961); Stete v. Bunk, 4 N.J.
482, 486 (1950). To sustain a motion for a newy trial
the proffered evidence must meet all three aspects of
the test. State v. Johnson, supra, 34 N.J., at p. 223.'"

nSee also State v. Sullivan, 43 N.J. 209, 232~
233 (1964) ns

Christie v. Petrullo, 101 N.J.L. 492 (Sup. Ct., 1925), Wilkotz
V. Ziss, 137 N.J.L. 3 (Bup. Ct., 1948). The same rule or tests’
apply in-both criminal and civil cases, State Ve Bunk, 4 N. J
482 487 (Sup. Ct., 1950). : .

R : Since this application does not meet the test as set
forth hereinabove, it is accordingly denied.

‘ S After careful consideration of the facts and circum—
stances herein, including the transcript and the exhibits, and =
the ‘Hearer'!'s ‘Report, I concur in the recommended conclusions in -

the Hearer's Report and adoept them as. my conclu31ons herein. '

Accordingly, it is ‘on thlS 22nd day of eeptember, 1965;'

: ' DETERMINLD and ORDERLD that the seized prooerty, in—.
cluding tne $88.14 in cash, more fully described in Scheduie "AM,
attached hereto; constitutes untawful property, and the same be
. and hereby is forfeited in accordance with theprovisions of . S
“R.8. '8871-66, to be accountedfor in accordance’ vith the law, o
and it is further o v S

Fi ¥f DET}RMINED and ORDERED that the alcoholic beverages
-are. hereby: forfeited ‘and shall be retained  for the use of -
thospitals and state; county and municipal institutions or de-
stroyed in whole or in part, at the direction of the Director -
of ‘the Division of Alcoholic Beverage Control. ,

| - JOSEPH P. LORDI,
i | .. DIRECTOR

Such application made for the re-opening of this matterﬁ?~f
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$88 14 - in cash -
69 - cans of beer

'_ 48 = pints of wine .

. .cigarette machire
pool table, etcl
soda machine
-candy machine
juke box
-pinball machine
benches

8

1
1
-1
1

1

1l

. b ‘
4 STATUTORY AUTOMATIL SUSPENSION - ORDER LIFTING SUSPENSION.

: Auto. Susp. #264 ,
. In the Matter of a Petition to Lift
~the Automatic Suspension of Plenary
‘Retall Distribution License D-29, - .‘
“Issued by the Board. of . bommissioners ) B On Petition
of the City of Passale to '

~) S SUPPLEMENTAB ORDER
\Thomas R.. Forgione _ S
- t/a M, & 8. Biquors ' ‘ )
531 Main Avenue. - .
'~ﬁPassaic;_N,-J.t.v j . )

Joseph M. Keegan, Esq., Attorney for Petitioner.
BY THE DIRECTOR' |

. 0onm August 19, 1965, an. order was entered temporarily
staying statutory automatic suspension of license of licensee-
petitioner pending determination of disciplinary proceedings
against him._.~ -

. : It now” appears from supplemental petition filed hereln
that in disciplinary proceedings conducted by the municipal
- issuing authority, the license was suspended for five days ef-
.fective - 3:00 a.m. September 27, 1965, on a charge alleging sale
'wof alcoholic beverages to the same minor, which sale was the
subgect of the previous criminal conviction. Hence, I shall
i 1ift the automatic:suspension in anticipation of the service of
» the currently effective municipal suSpen81on. Re Tom's Cafe &
Tavern, Inc., Bulletin 1613, Item 7.

Accordingly, it is, on.this 27th day of beptember, 1965,

S ORDERED that the statutory automatlc suspension of
L ‘ sald 1lcense D-29 be and the same is hereby lifted, effective
~«"yﬁ3 OO a m. Saturday, October 2 1965e PREEE

JOSEPH‘P;'LORbi,
DIRECTOR -~
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5. STATUTORY AUTOMATIC SUbPENSION - ORDER LIFTING SUbPENuION.

'a,L“Auto. Susp. #266 ‘ )
.~ In the matter of the Automatic
~ Suspension of Plenary Retall
-+, Consumption License C-19, issued
by the Mayor and Council of the
*{Borough of Yodi to

Nick's Highway 46 Bar and Grill Inc.
" t/a La Casa Mia ‘ ,

- 77 Route #46
~Lodi, N. J.

BY THB DIRECTOR.

ORDER

o ; On September R1, 1965, Crescenzo Cutillo, president
f_}of the licensee corporation, was fined $100 and $5 costs in the
. Lodi Municipal Court after plea of guilty to a charge that he
"~ had sold alcohollc beverages to minors on August 20, 1965, in
:violation 'of R.8. 33:1-77. ‘Bald conviction resulted in the
o automatic suspension of the license for the balance of its term.

,*vR S. 33 l 31 1..

,j" By order dated September 13, 1965, I suspended the
v;ilicense for twenty-five days commencing at 3:00 a.m Monday, N

 Beptember 20, 1965, and terminating at 3:00 a.m. Friday, OCtober :

15, 1965, in disciplinary proceedings based on a charge that

. the licensee had sold alcoholic beverages to the same.minors, .
“which sale was the subject of the criminal conviction. Re Nick's
- Highway 46 Bar and Grill, Inc., Bulletinlé40, Item 2. Under -
- the circumstances, I shall, on my own motlon, enter an order
lifting the statutory automatic suspension, effective at the.

- termination of the currently effective suspension., Re Ro ce,

: Bulletln 1614, Item 4. , ,

'_ﬂ. Accordlngly, it is, on this ¢8th day of September, 1965’_ﬁa7-

ORDBRED that the statutory automatic suspension of -
'sald license C-19 be and the same is hereby lifted, effective
1 3:00 a.m. Friday, October 15, . l965.n _

JOSEPH P.- LORDI
' DIRECTOR ;
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,'DISCIPLINARY PROCELDINGS - ALCOHOLIC BEVERAGES NOT TRULY LABELED -
. FALSE STATEMENT IN LICENSE APPLICATION - PRIOR DISSIMILAR RECORD - -
, LICENDE SUSPENDED FOR 30 DAYS, LESS 5 FOR PLEA. X

In the Matter of Disciplinary . )
Proceedings against )
Fred & Mae Bolten ' : S
1915 New York Avenue ) CONCLUSIONS
' Union City, New Jersey, and

: ORDER
Holders of Plenary Retail: Consumption '
‘License C-135, issued by the Board of )

: Commissioners of the City of Union
City. -

Licensees, Pro se -
Morton B Zemel, Esq., Appearing for Division of Alcoholic
Beverage Control.

- BY THE DIRECTOR'

' Licensees plead non vult to charges alleging that (1)
on September 1, 1965 they. p possessed alcohollc beverages in two -~
bottles bearing labels which did not truly deseribe theilr '
contents, 1h violation of Rule 27 of State Regulation No. 20,
and (2) in their current application for license failed to
disclose their previous suspension of license, in violation
of R.S. 33: 1 25.

Licensees have a previous record of suspension of 1i-
cense by the Director for. twenty days effective June 5, 1962, L
for permitting acceptance of numbers bets and conducting a
drawing for a prize (Re Bolten, Bulletin 1461, Item 4), the
“subject of the second charge herein.

.. The 1icense will be suspended on the first charge for o
fifteen days (Re Le Jem Bar-Liquors, Inc., Bulletin 1625, Item o
7) and on the second charge for ten days (Re_Scangsrello,

“Bulletin 1631, Item 6), to which will be added five days by

reason of the record of suspension of license for dissimilar
violation within the past five years (Re J., H. DePalma, Inc.,

~ ~Bulletin 1636, Item 2 or a totul of thirty days, with re-

/5 STATE LICENSES - NEW APPLICATION FILBD

- mission of five days for the plea entered, Iesving a net sus-
;pension of twenty five days.

Accordingly, it 1is, on this 4th day of October, 1965,

. ORDERED that Plenary Retail Consumption License C- -135,
issued by ‘the Board of Commissloners of the City of Union City

- to Fred & Mae Bolten, for premises 1915 New York Avenue, Union . -

'City, be-and ‘the same is hereby suspended for twenty-five (25) ‘

ffﬂ‘days commencing at 3 a.m. Monday, October 11, 1965, and
= }perminating at 3 a.m. Friday, November 5, 1965.

Joseph - P Lordi,
' Director

9

Western Grape Products, t/a International Wine Co.

- 841 Clinton® Avenue, Kenilworth, N. J.
Application filed November 9, 1965 for Plenary Wholesale License.

New Je?ssy State stras’y | =y :«" /7 Syl
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