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1. APPELI,ATE DECISIONS - FMRY

Bar, Inc.
Glass Bar,

January 4, L9'79

GIASS BAR, fNC. v. NEWARK.

)Ferrv Glass
t/a Fortugal

v.

Municipal Board of Alcoholic
Beverage Control of the CitY
of Newark ,

Appellant, ON APPEAL

coNcLusroNS

AND

ORDER,

Respondent .

frvin L. Solondz, Esq., Attorney for Appellant.
Salvatore Peri11o, Esq., by Robert B. Tolins, Esq. ' Attorneys

for Respondent.

BY TIJE DIRECTOR:

The Hearer has filed the foJ-lowing report herein:

HEARER.!S REPORT

This is an appeal from the acti-on of the Municipal.Board
of Alcoholic Beverag-e- Control of the City of N ewark (Board) which,
on Novernber 11 , 1977, suspended appellant's P1enary Retail Con-
sumption License C-365,.fo1 premises 218 Femy Street, {gy?"kr ,
New Jersey for fifteen (f5) aays, effective January 2, 1978, foL-
J-owing a iinding of gr:i1t to a charge al.leging that, on Yay 3, 1977,
appellant failed to iacilitate, hindered and delayed in investi-
gation, inspection ald exarnination at its licensed prernises being 

-conducied by police officers of the City of Newark; in violation of
N.J.s.A. 13.1-15.

Upon the filing of the appeal' the suspension was stayed
by Order of the Director, entered on December 30, 1977, pending
deter:minatl on of this appeal.

Appellant alleges that the acti,on of the Board was erron-
eous for the fo]-lowing stated reasons:

(1) Factually, there was no violati-on of the statute
and the finding by the Board was erroneous;

(2) The Petitioner had been previously found trnot
guilty" of the same offense in crininal and/or quasi-crimilal
[eariirgs arising out of the seme evidence utilized at the 1ocal
A.B.C. hearing;
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3) The Board failed to permit petltioner topresent constitutional and 1ega1 arguient at the hearing heldbefore it;
(4) The Board failed to permit cross-examinationof witnesses- and. presentation of admisable evidence, so as todeny a fair hearing on the disciplinary proceedings .6efore it;
(5) The Board acted in an arbitrary and caDricious

nanner in holding the hearing and in naking its- determihation;
(q) The Board failed to nake proper findings offacts or conclusion upon which a suspension oider could-be issued;

0) The Ctrai rnan of the Board was the victim of angJleged assault and battery by the 1oca1 elected officials onthe night of the hearS-ng, and- was unable to sit as a fair andimpartial hearer.

_ (8) The conclusion of the Board was against theweight of the evidence.

(9) The Board. imposed a harsh and excessive penaltyin light of the licenseets unblenished. record.

The Board, 1n_its answer, denies the substantive allegationsof the petition and alleges that its action \"ras based. upon suificientfacts and the 1awfu1 exeicise of its powers.

The matter was heard de novo in this Division, pursuant toRule 5_of State Regulation No]lfiith ful1 oppo"i"niti-liioraeo
99!niel to present testinony under oath and cross-exanine witnesses.Additionally, th9 Board subnitted the stenographic transcri-pt ofthe proceedings held before it, pursuant to-Ruie g of State'Regula-tion No. 15.

The transcript of the hearing before the Board reflects thatofficer Georg^e Li twyn of the Newark Folice Department testified.
in_ support of the charges_. 9l M.y 3, j977, h-e was on duty in apolice radio car driven by offic-er Feter i. Leone. Ttrev" were sum-
moned to a-nswer a call that there was a fight in progresi on FerryStreet, in the vicinity- of appellant's licEnsed piemises. -Upon

qrriving at the scene, he observed ra large fieht in the street. "He estimated that there were approximaterf r:. rrv (5o) perxons inthe inmediate area. As he exit6d the radio car- (<ireis'ed. in policeuniforn) and was about to approach the group, fte'oUservea one ofthe p-articipants in the fight run into Ihe appellant,s tavern. Hewas about to enter the tavern in pursui-t of the individual who wasfleeing, when a ma1e, i-dentified -as Anthony DeMoura, infeded theofficerrs entrance. DeMoura is the husbanh of the iole'stock-
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holder of corporate appellant and tended bar part-time at the
premises. The officer asserted that DeMoura told him he had
no right to enter the prenj"ses, and to trstay the hell out of
his tavern.tr At that time, Officer Leone informed Litwyn that
the lndividual he was looking for had departed from the tavern.
Officer Litvryn then returned-to the area- where the fight had
taken p1ace, i-n order to complete his assignnent.

Upon completion of his street assignnent, 0fficer Li twyn
reentered the tavern and observed Officer Leone and DeMcura
engaging in a conversation relative to the liquor license.
DeMoura refused to show the license to either officer and told
them to get the he11 out of his tavern.rr DeMoura told them that
they had no right to be in the tavern and he didnrt care that
they were poli,ce officers.

At this noint. their suDerior officers vrere notified.
Sergeant DeGori responded with Officer Moore and asked to see
the liquor license. Upon DeMourats refusal , he was placed under
arrest. After being placed under arrest, DeMoura was again asked
for the license. He told the offi-cers to set it themselves-

On cross-examinati.on. the v',-itness testified that he did
not lcrow the orlgination of the call to que11 the di-sturbance.
fhere was no complalnt of any problens in the tavern.

In order to gain entralce into the tavern, officer Litvyn
found it necessary to push DeMoura aside. He did not lmock him
down.

The testirnonv proceeded as follows:
O. He (DeMoura) told you physically he couldnrt

reach up to get it?
.4,. He never said that to ne. Never, when f was

i rr the n'l ace - d i d t-he nan te1l me he Could not reach the
license. He told me to get the hell out of his tavern.
He told me to stay out and if I wanted it to get it my-

O. Didn't he tell you he couldnrt get it, it's
right there, you car get it yourself?

A. No, he didnrt te1l me that.
while I was there did he ever sav
to my partner or to the Sergeant-.

Not one time
that to rne or

Pol-ice Officer Peter J. Leone, who acconpanied Officer
Lituyn to the scene of the aforementioned street disturbalce.
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testified th-at, after making an investigation of the incident onthe..stree-t, he then observed Officer Liiwyn ,;ust insid"-trrl aoo.-
!ray" ol the tavern. 

_ DeMoura was trying tir UfScX nis eniran"r.Leone then informed.Lit4,lm_that the'maie he was seEtin-g-lidentifledas Anthony Lombadosl ) had left the tavern.

,Both police-officers then proceeded to complete their in_v€sti-gation of the disturbance in the street. upon conpletion ofthe investigation, Officer Leone i.nforned DeMourL that ire wantedro see the license. DeMourar.on several 0ccasions, told Leone that
f." y"." not-going to show hin-the license, told him to a;t out andtnar rle had no authority in the barroon. Leone was dr6ssed in apolicenants uniform. L'eone called in for a superior officer and
il_t:q"ry: ll9"glo, Sergeant Decori., accompanied by Officer Moore,entered appeLl_ant, s premises.

Continuing, Officer Leone testified as follows:
f advised the Sergeant what had occurred. fadvised hin I asked the Iicensee for the license onseveral occasi.ons and he would not show it to me andhe told ne to get out. At this tine, Sergeant DeGoriasked the nan for the license and he' told."sereeant

DeGori to get out, also.

fhe license was obtained fron behind the bar by Officer
Moore.

On cross-examinati-on, Officer Leone testified that, as hewas leaving the tavern with officer Litwyn on the flrst oc6asionin order to res,me ttre investigation of the street disturbance,
DeMoura told the officers ttto Etay the he1l out. "

fn defense qI -t4" charge, Anthony DeMoura testified that,having witnessed a fight in progress in iront of the buildingwherein the tavern is located, ihich attracted fifty o" siity orr-lookers, he ca1led the police departnent.

_ DeMoura explained that in response to the cal_l . OfficerLeone entered the barroom while he (obuoura) was behin6. t[e uar.He requested Leone to take care of the disturbance outside. Afterapproxinately ten or fifteen r0inutes Leone returned. to the barrooma1one. DeMoura was still behind the bar. He asserted that he

ii!?:"?'!#"'i:li: 31""i:l"f s;";'"lf 
":" "!i:ffi I 

0"lff 
?";o"l:"deni 

ed

rne questi.on whether_ any po11ce officer shoved hin, he reipondedthat he dldnrt recaI1. - -

DeMoura adxoitted that Officer Leone asked. for the liquorlicense. He testified that he to1d. the officer that he had b-eenin the premises before; that he had asked for the ricense before:
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that he lceew where the license was located; and that th-e officer
knew that there was no way that he, hinself' could rg-ach- for it'
ll"itft"" of the two police- officers'who testified at the hearing'-6;i;;; the Board, t-ook the license dov,'n. He denied dlrecting
p"oi"ttiti"" at the officers or stopping then fron going behind the
6.r-io-e"t the license. He deniea -ueing at the doorway of the
tavern.

In addition to the receJ-pt of the transcript in.evidence,
police officers Litwyn and Leone- were produced at the Dlvisj.on
fr"""itn and testifieil. T'tri s was done in order to meet appellant's
contenEion that it was not afforded fu11 opportunity to cross-ex-
amine the officers at the hearing held by the Board.

T)esnite an intensive cross-exanination, the testirnony- ----- -----
elicited fr-om the police officers at the subject appeal- hearing
wii consistent with their testinony before the Board relative to
the natters gennane to the deteruination of the charge.

0n cross-exarnination, Officer Leone explained that on the
day in question, that is May 3, 1977r -be did not see the li.cense
prior to asking-for it. l'lhbn he asked for the license on prior-occasions, DeMoura would produce it fron beh-jnd the bar.

On cross-exarninationr the wit:ress reiterated that DeMoura
physically blocked Officer Lltwyn t s 

- 
entrance into the barroom- by.

itlnAing in the doorway. Lib4'yn did not lcoow that Lonbadosi left
the tav6rn until he was infornbd thereof by Leone. Leone firrther
asserted that upon requesting patrons !o leave the aPPellantrs
prenises, DeMouia told them tfrat tney (the police officers.) had no
i.ight to'be in the prenises, and that the patrons did not have to

Both officers denied having any i11 feeling toward DeMoura.

At the de novo hearing. DeMoura testified in support of
the appellant tE-atffie to a physical impairment r- he -uses a four-
]-eeEe-d- cane to wa1k, except when he is working behind the bar when
he-[oIds on to both sides of the bar.

asserted that on the day in questionr he sumnoned the
to a large crowd which had congregated attendant to art
accident-in the adjoining street. As a resultr a fight
he was fearful that damage would be done to the tavern

In response to his call to the po15.ce, Officer Leon-e walked
through the open door. No patrons were in the barroom at that tine.

Conti-nuing, DeMoura testified as fo]-]-ows:
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- He (Leone) came in instead of breaking upthe crowd outside. I asked him, l,that are voi dbinEin here? Will you please break up that crirwd out--side? He had been in several tines before in thelast three or four nonths. Herd come in and har-
assed ne.

Officer Leone left the premises, and returned. several nin-utes later. _Up-on being asked c-onceming any conversation he hadwith Leone, DeMoura replied as follows:-
f believe he asked ne to see the license.I said to hin, ItYou lc:ow where the license is, itis there. He said, rWel1 , Aet it down for me.'rI said, ttyou lc:ow I can't get it down for you,

wetve gone through this before on other ocLasions.tt

- DeMoura explained that the license was always on display
behind the bar. He did not physically impede Leone-rs progress inthe barroon, nor- did.he attenpt to prbvent hiro from going-behind
the bar to get the license. It was- his recollection-thaE Leonetook down the license. It was also his recollection that the of-ficer who accompanied Leone in the police car stayed outside thepremises. DeMoura was not inforred of an alleged A.B.C. violation.

DeMoura asserted that on several occasions prior to NIay 3,1977, Lgone entered appellantr s prenises to confront and question'youthful appearing patrons concerning their age.

0n cross-exami.nation, the witness reiterated that no r:o1iceofficer, other than Officer Leone, attempted to enter appellant'spremises. He denied that the male identified as Anthonv- Lorobad.osi
entered the premises.

_ Concerning the taking down of the lj-cense, DeMoura test-ified as follows:

O. Do you have an exact recollection of who
took the license down fron the wall after it had been
requested that you produce it?

A. Actua11y, no.

THE HEARER.: Did vou tale it
dovm?

HE WITNESS: f don't loeow.
sir, because everything happened
so fast. I donrt lgrow whether he
took it down or f to].d him to take
it dovm because hers been in so
many times. Or, he either forced
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scol.l-,

me to go into the back
roon aid drag the six-foot
ladder out and clinb uP on
the ladder to get the lic-
ense lov'rn.

I\[R. SOLONDZ: You don't
lcnow?

TI{E WITNESS: I don't
Imow.

The witness first asserted that he did not lorow vrhether
or not any police officer other than Officer Leone, entered the
licensed ir-enises. He later aclmowledged that it was- possible
that a Seigeant Decori entered the premisss, and that a rrtall of-
ficertr too[ the llcense down from the wall.

hior to evaluating the factual merits, f shall consider
certain challenges to these proceedings raised in the petition of
aDDeal .

only. The charges filed in the Uunicipal Court qg?fPs! the- lic-
ens-ee' s eroploye6 , are cri-mina1 in nature , and guilt had . 

to be
establishe-tl U-evorid a reasonable doubt. The Panda v. Driscoll' 1J5established beyond a reasonable doubt. The Panda v
lll.l.i. tO+(x. "a x ptrz); Butler oak Tavffi-ilffi

Appellant contends that the finding of I'not- guilll" in the
Municipal- Court of the same offense is binding,in !h9 subiect pro-
ceedin-gs. Not so. The fact that DeMoura was found trnot guiltyn
of the-crininal charge filed against hin of failing to produce for
l-nspection the liquoi license is i rrelevant in arriving at g deter-
minition of the sut3ect charge. This is arr action agai-nst the 1ic-
ense and not against an individual" Fbrthernore, the -subjec taction is a civil proceeding and, thus, the truth of the charge
must be established by a fair preponderance of the credible evidence
onlv- The charpes filed in the MuniciDal Court aEainst the lic-

1ic
Beverage Control . 20 N.J.
44F5tr-(Tpp. D-iv. 1951).

Appellant maintains that the Board failed to pernit it to
present constitutional and 1ega1 argument at the- hearing; failed
io penrnit cross-examination oi witnesses; and otherwise denied it
a f-air hearing and acted in an arbitrary and capricious nanner '

ft has been uniformally helcl that procedural irregularities
or infirmities, which may have- occurred at the time of hearing
before the Boaid, are cuied at this appeal 4g 4r because- the ap-
pellant is given- fir11 opportunity to be heaFd antl-to off er 1egal
irgument and testiroony iir support of its petitio!. 9!ry-*--E@,
1r0 N.J.L. 5r5 (Sup. ct..1941); @, 4J N..r. super.
211,- iei (app. ninl 85il;-lliiii@in 2021, rtem
1, and cases cited therein.
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The sharp, factual conflict presented by the evidence
herein nakes the issue of credibility of critical importance.

heliminarily, it should be observed that we are
with a purely disclplinary action. Such action is civil
nature, and not criminal. In re Schneider, supra. Thus
proof nust be supported only bffiEil;E;fond.-erance of
credible evidence. Butler Oak Tavern v- Division of A1
Beverage Control, supra.

Tlrere is a sharp conflict in the testinony of the wit-
nesses produced by both- appellant and the Board. - Testinony, to
be believed, uust not only proceed fron the nouth of a credible
vtitness, but must be credible in itself. No testimonv need be
believed, but rather, so much or so little nay be believed as
the trier finds reliable. 7 Wierore Evidence, sec. 21OO (1940);
Greenleaf Evidence, sec. 2Ol

I have carefully analyzed the testi.nony of the police
officers and of appellantts wit:ress, DeMoura, and set forth a
large quanturn thereof in order to obtain a proper perspective
relative thereto, and thus arrive at a proper deternination herein.

DeMoura, at first, denied that any police officer other
than Leone entered appellafiti s prenises. Later, he conceded
that Sergeant Decori entered the premiees ald a ta11 officer took
down the license. It is apparent to me that DeMoura's accoLrnt
was prompted by self-interest.

On the other hand, I em persuaded that the testinony of
Offj-cers Litwyn arrd Leone relative to DeMourars refusal- to take
down the license for i.nspection and DeMourars blocking of Litwyn's
passage into the licensed premiese had a substantial ri.ng of truth.
I find that it was not contrived or inproperly motivated in order
to inculpate an lnnocent licensee. f hav-e tai<en particular note
that both po11ce officers Irere subject to extensive cross-examin-
ation by the cornpetent attorney for the appellant, and their
testinony did not deviate.

The burden of establishinE that the Board acted errone-
ously, and in an abuse of its dis6retion, is upon appellant. The
ulti-mate test i-n these matters is one of reasonableness in the part
of the Board. Or, to put it another way; could the nernbers of the
Board, as reasonable men, acting reasonably, have cone to their
determination based upon the evidence presented. The Director
should. not reverse unless he flnds as a fact that there rnras a clear
abuse of discretion or unwananted finding of fact or nistake of

s Ass I v

1aw by the Board.

, supra a
ken, 115
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My examination of the facts in the entire record' and
the applicable 1aw generates no doubt that the trrrth of the
charge was established by a faj-r preponderance of the credible
evidence. I further conc fude that appellant has falled to sus-
tain the burden of establishing that the Boardrs action was
erroneous and against the weight of the evidence, as required
by Rule 6 of State Regulation No. 15.

Appellantrs assertion that the penalty imposed by the
Board was excessive is without merit. The suspension irnposed by
the Board is consonant with this Divisionrs practi ce in similar

Additionally, it should be observed that the suspension
imposed in 1oca1 disciplinary proceedings rests, in the first
instance, within the sound di-scretion of the loca1 issuing auth-
orlty. The power of the Director to reduce the suspension is
limited to those situations where it is nani-festlv r.mreasonable.

PAGE 9.

Bulletin 19J0,
Bu].l etin

, wherein a penalty of rev-1897, Item 1, artd cases cited thereir
ocation of license was not di.sturbed;
Bulletin 1755, Item 1; affirmed (App.

Delroz. Inc.. v. West OranEe.Dm
approved for publicatlon.

The remaining grounds alleged in the petition of
were either abandoned, or are patently lacking in merit.

^^^^sAi'^1 " it 1s recosnnended that an order be4vvvr sf rr6f J taffirning the Boardrs action, disnissing the appeal , and
the susDension imposed bv the Board.

enter ed
reinpo si-ng

CONCLUSIONS AND ORDER

Written Drceptions to the Hearerrs Report were filed by the
appellant, and written Answers thereto were subnitted by the respon-
dent, pursuant to.N.J.A.C. 11t2-17.14 (forrerly Rule '14 of State
Regulation No. 1l).

In its D<ceptions, the appellant asserts that the submi-ssion
of the transcript before the Board and its use to t'refreshrr recol-
lecti.ons of the Board's witnesses or forrl a conponent part of the
Hearerrs Report, was error. The transcrlpt was admitted into
evidence at the conclusions of the de novb appeal in thls Division
with no objection from appellant.

Appellant was represented by the same attorney at the hear-
ings before the Board, and in this Division, arrd ample opportunity
to cross-examine witnesses for the Board was provided. Thus, while
strict conpliance with the procedure to submit transcripts pursuant
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to j,l.J.A.C. 13:2-17.a has not been fo11owed, I find no substaative
F."9."4 of due process. or.prejudice to appeliant. ftrui,-i-regectthis Exception as without- neiit.

Anncl I an'f rrr
vestigatibir insJde ;f;: :;#ii*:t?: Jlff:":ff ffi"i"ii: i35"il il:dlcate that the license certificate- was available for tire-poI_iceofficerrs inspection; and there was no hi-ndering oi-.tr 1-""'" s ti ga-tion by appellantts employee.

The record supports a reasonable nexus for the police to
i5t0u11e at appellant'is prenises. A large disturbance pioiinate tothe licensed-prenises was occurring and.-a person who aiparentlywas a parti-cipant t was -se-en entering the aipellant' s pi-'emises. rnany.event, by virtue 9I tl" provisi6ns ot N.,f.S.n. 33'zj_3j, thepolice had the authority to enter and question the 6lpeliirit,s
ctnn'l nrra o e

The factual findings of the Hearer as to proofs of the hin_dering_clarge j-s clearly supported by the record is a whole. There-fore, I find no merit to thil nxception.

The last Exceptions seeking to invoke the doctri-ne of co1_lateral estopp_el or rFs ju*ic?.ta hdd been raised at the hearing,
g"d +s. correctly resoTved-jn t-EE Hearerrs Report. This Exceptfonis without merit.

Having careful 1y considered the entire record herein, 1n_cludlng the transcripts of the testinony, the exhiblts, ihe Hearer'sReport, the written Exceptions taken by- ippellant and the written
Answers, thereto by re_spondent, r concui wltn the findings and. rec-
onmendations of the Hearer, and adopt them as ny concluEions herein.

Accordingly, it is, on.this 27th day of October, 197g,

ORDERD that the action of the ltunicipal Board of AlcoholicBeverage Control of the_ City of Newark be and- the same is herebyaffirmed ' and the appeal heiein be and is hereby d.ismissed j and- iti c fi rr"ilr ar

ORDERED that my order of December 30, 1977, staying the
-susp_ension pending deterroination of the appeal , be and the-same ishereby vacatedl and it is further

OR-DERED that Plenary Retail Consumption Li.cense 0714_33_262_oo2 issued^by the. lfunicipal- Board of A1coh61ic Beverage control ofthe City of Newark to Ferry Glass Bar, Inc., for premfses 2Jg Ferrystreet,_Newark, subsequently transferied. to'Minho' Bar & Resiauran.u,I^r".1.2J8 FerryrStreet, Newark, be and the same is hereby suspendeilfor fifteen. (11)-days conmencing 2:OO a.n, on Monday, NovemUei 6, 197gand terni-nating 2:OO a.n., T\resday, Novenber 21 , Eig.

JOSEPI] H. LERNER
DIRECTOR
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2. APPELIATE DECISIONS - MAR-I{AN @MPANY, INC.

i,lar-Nan Conpany, Inc. ,

Appellant,

v.

Board of Conrnissioners
of the Tovmship of Haddon,

Respondent .

v. HADDON.

]

]

]

ON APPEAL

CONCLUSIONS

AND

ORNER

__)
John A. DeFalco, Esq., Attorney for Appellant.
Michael A. Orlando, Esg., Attorney for Respondent.
John D. Wilson, Esq., Attorney for Transferor.

BY THE DIRECTOR:

This is an appeal from the action of the Board of Con-
missioners of the Toirirship of Haddon (hereinafter Board)
which, on March 21 , 1978, adopted a resolution denying appel-
laltts application for a person-to-person transfer of Plenary
Retail- Consunption License, C-7, from Willlarnsbury Colony Ina
to appellant.

Appellant contends, in its Petition of Appeal' tlrat the
action of the Board was arbitrary, unreasonable' and a clear
abuse of its discretion. The Board denies these contentions in
its Answer.

An appeal de novo was held in this Division, pur:uant
to N.J.A.C. il:2-176- -u1e 5 of state Regulation No. 15), at
which the parties were perrnitted to introduce evidence and
cross-examine witnesses, In lieu thereof, appellant offerec
oral argument of counsel including a proffer of proof of an
alleged uncontroverted factual sltuatior:.

respondents denied the factual allegations advanced
for appellant, and introduced the testimony of
Bolletlno, who is the president of ltlilliamsburg
the transferor. l4r. Bolletino explained that a
sale was entered into with the assignor to appellant
land and the subject p1enary retail consumption

The Hearer has filed the follorring report herein:

The
by cou:Ise]-
Wi11iam P.
Colony frni,
contract of
for sale of
license, which had been located thereto prior to a fire a few
years ago. A prior sfuoilar contract had not cone to frr:ition
as the Board denied the prior buyers' application for transfer.
Bolletino lmew the Board required detailed p]-ans and sketches
of the proposed new licensed prenises and ddvised appellantrs
assignor of such requirenent. The consent to transfer given
by his company was conditional upon such plans being acceptable
hrr fha Rnaz.d
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Bolletino further testified that no p1ans, sun/eys orsketches t ere ever submitted to hlm for examination and.'atthe hearing before the Board, no detaired prans were oii"""a.
Jotue D. Wilsgn-, E_s9., attorney representlng the trans_feror, testified that he had'seen a llrge'sheet which apparentlycontained three views of a building whi6h resembled a ifiicarfast-food senrice building. There-was no interior pf an'-or sucttother sketch which would f,ave clarified for the eoa';d the-appellantr s i-ntentions.

The burden. of establishing that the action of the mun_icipal issuing authority is e*on6ous and should be reversedresrs ent_iret_y with Qppellant. N.J.A.C. 1322_jT.6, (Rule 6of State Regulation No. 15).

In its resolutuion, the Board stated as its reasonsfor denlal that ttthe applicant for such transfer did not submitpy nIa1s or specifications of the proposed licensed p"eri"""IOr review by the Conmi ssioners . rl

At the hearing in this Division, appellant maintained.tfat 19 plals.or specificatj-ons, other itrair-the preliminiry
el-evation sketch, vrere prepared, in the belief t?rat prelininaryto such detail-ed pl?ng, th-e appioval of the plannfng'boa;d
would have to be obtained. Thb attorney for- the Bo5rd aiJputeOthat contention.

ft appears that the crrrcial issue herein is whetherthe Board acted reasonably and 1n the best interest of tliecoru0unity. rt is a firmly established principle that a transferof a liquor license is not an inherent -or autonatj c riFrht- Tfof a liquor license is no inherent or automatic riaht. Ifdenied on reasonable grounds, such action will be affiFnea.
Richmon. Inc. v. Treglg,.Builetin 1560, ftem 4: Ziaher;an v.ffi'(sup. ct. 19461 . ':-=:::i

The Legislature has entrusted to municipal issuinEauthorities the initial authority, and charged tfrem wifir Efieduty, to gpprove or disapprove tiinsfers of-rounicipat a:-cotrof icbeverage licenses. The -abtion of the Board in eitirer approvinsor denying -an gpplication for such transfer may not te rL_vers_ed !y tne Dj.rectoi' '.:nless he find^s that r . . . tt e- u"tof the Board was clearly against the logic and. effect of the
il3ii"ll""5f,3*3;, .'

Fron extensive. colloquy among corlnsel , it appears thatthe Board was adarna:rt in its -ri:quiretent that'it vi'ei i iotafplgp?:+ of ar} appl.icant before -it would favor361y 
"o""ia""-the transfer. Such tota1. p1_oposal was admittedly- not beforeit, nor was any offered at-thb hearing in this Oiviiion.----

, It is quite reasonable for the Board to lmow what it isasKed to approve. Additionally, N.J.S.A. JJ:1_24 mandates theBoard to rr . . . investigate alpJicants and-to inspeci lremisessought to- be licensed, . . .r --The thrust of sucfr-req"ir"r""t
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notivation, which has neither been al-
action of the Board, based upon
of its lawfu]- discretion, must be

r Sto Asstn v. Hobokent

JOSEPH H. LERNER
DIRMTOR

r-s tnat the Board must have the facts before it. The duty of

"ro"iai"e 
such facts as to what $tas proposed to be erected as-"-ii"""iEa prenises fe11 squarely upon appellant' That duty

was not met.

I thus find and conclude that appellant has failed to
sustain the burden of establishing that the action of the
S;ard *a" rinreasonable, erroneous, or constituted an abuse of
its discretionary.powei. N.J.A'c' 11:2-17-6, (Rute 6 of state
ReEulation No. 15).

I therefore, reconmend that an order be entered affirm-
ins the action of the Board and disnissing the appeal.

CONCLUSTONS ATID ORDER

No written Exceptions to the Hearerrs Report were filed
pursuant to N.J.A.C. 11-'.2-17 .'14 ( foruerly Rule 14 of State Reg-
ulatlon No. '1 5).

Havj-ng carefully considered the entire record herein,
including the"transcript of the testinony, the e+ib t-:- Tq-
the HearEr's Report, I concur in the findings and reconmendations
of the Hearer aira adopt then as ny conclusions herein'

Accordingly, it is, on this 24th day of October, '1978,

OR-DERED that the action of the Board of Cornmissioners
of the Township of Haddon be and the same is hereby affirmed'
and the appeal herein be and is hereby dismissed.
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3. APPELIATE DECISrONS - BOWS GROIP, rNC.

Bows .Group , Inc . ,t/a Norwood Inn,

Appellant,

v.

Board of Commissioners
of the Borough of Avon-by-the-Sea,

BU1LETIN 23 07

v. AVON-BY-THE-SEA.

)

CONCLUS]ONS

AND

ORDER

Respond-ent.

Louis J. Casagrande, Esq., Attorney for Appellant.
Daniel J. Heal-y, Esq,, Attorney for Borough-respondent.

BY THE DTRECTOR:

This is an appeal fron the action of the Board of Coamissioners
of the Borough of Avon-by-the-Sea (hereafter Board) which, on
May '1 1, 1978, denied appellant's application for renewal of its
seasonal retail consunption license issued for premises knor,vn as
rrNorwood Innrr.

In its Petition of Appeal , appellant contends that the basis
for the denial was its alleged failure to cornply with certain
building requirements prior to the proposed date of opening of
the premises, The Board denies this contention in its Answer and
refers to a host of complalnts to the municipal officials by
citizens generated by the preceding year's conduct of appellant's
parrons.

By Order to Show Cause dated YIay 12, 1978, lh,e subject license
was extended by the Director' pending deternination of the appeal.

.4, de novo appeal was held in this Dlvision pursuant to Sec.
13:2-177 6TTew-Jersey Adrnlnistrative Code, at fufr:.ch the parties
were pernitted to introduce evidence and to sross-exarine witnesses.
At the outset of the hearing, counsel requested an opportunityto confer with the Hearing Officer with respect to the order of
introduction of testiroony. That conference resulted in the adrnls-
slon that the Board had not, at the time of the hearing before it,
considered the issuance of the license with special conditions
attached thereto which would tend to eliminate the causes for the
objections. It was stipulated that the following special conditions



BULLESIN 2307

be attached
non-renewal
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a renewal of the license, in lieu of the previous
license.

No pool activitY is Pernitted-
bef-ore 9:00 a.m. or after B:00 P.m. '
No use of insj-de or outside anP-
lifiers sha11 be Pemitted which
would disturb the neighbors ;

No exterior lighting shall be
directed at nei.ghbors;

The Norwood Avenue doorwaY sha11
be used. as an energencY exit onlY;

No ttrock bandstt or loud nusic
shall be pernitted. inside the
premises; and

Management shall not encourage
the Eale of packaged goods for
off-prenises consumPtion.

1

of

2.

Prior to the d.evelopment of the above stipulation, a number
of rei:.Oents attending the hearing were perrnitted t9 express their
views and to voice their complaints. From the testj'nony' rr

"""".""a-tnat 
the above special conditions would have an amelior-

;ii;;-"ir""i toward erasiirg the disrupting colditions'.. The
residents were assured that should the obiectiolabl-e sltua-taon
oersist durinA this summer season' their obiectj'ons could be

voiced prior to the next renewal hearing'

At the conclusion of the hearing, the parties requested that
the Di-rector enter nii co"clusions aiil Ordei as promptly as possibfe'
ana wii"ea the receipt of any Hearerts Report'

Accordingly, it is' on this 14th day of November' 1978'

ORDERED that the actj-on of the respondent Board of Conmissioners
or tite- so;oueh or avJn-;t:ihe:sea be an-d the same is hereby reversed;
and it is further

oRDER.EDthattheBoardbeandtheSameisherebydirec-tedto
renew the appetfant ii S"""o""f Retail Consumption Libense No.13O5-
ji_ooh:ool ,'ior preroises Norwood Avenue and second Avenue, Avon-h/-
-tt-, 

"l S e a-. 
- for the''1978 summer season, expressly subject to the fo11ow-
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ing special conditions:
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1. No pool activity shall be permitted.
before 9:OO a.n. or after 8:0O p.m.,

2. No inside or outside amplifiers are
pernitted which would disturb the
rrei ohhnr,'q .

t. No exterior lighting shall be directed
toward neighbor's residences I

4. The doorway lead.ing to Norwood Avenue
shal1 be used as an emergency exit
only;

5. No rrrock bandstt or other loud nusic
sha1l be pernitted inside the premises;
and

6. The sale of package goods for off-premises
consumption shall not be encouraged by
the management.

JOSEPH H. LERNER
DIRECTOR
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4. STATE LICENSES - NEI^I APPLICATIONS FII,ED.

f,inalco Cor?.
823 Tonnele Avenue
Jereey City' New JereeY

Application filed Deceobet 22, '1976 fot
person-to-pereon anil place-to-pIace
tra.nsfer of State Severa€€ Distributorr s
r,icense 3boO-190-?33-0O1 fron Lincolt
Distributole Inc., Nerroanr Splings noad 'Lincroft, New JerseY.

Trentecoste Bros. Inc.
100 lelewood Avenue
Eainesport, Nev Jeraey

Applj.cation filed Jerruary 3, 1979
for aclditional warehouEe license
for preoiaes tr'oot of Lexing:ton
Avenue r llrenton, Nerr Jeleeyt under
L,inited lJholesale License 3l+00-25-131-001.

Gonzales & Co. , Inc.
8oo s. Al-ta stleet
Gonzales, Califortia

Application filett January 2t 1979
for linited wholesale llcense.

Adniraf Wine and liquor Co.
603 South 21st Street
Irving:ton ' New JereeY

Application filed Ja'nuary l+' 1979
for place-to-P1ace transfer of
Plenary Wholesale L,icenEe 3l+00-23-00l -OO1
fron 590 3e11evi11e Tu:nPike, Keasur, New Jersey'
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Joseph H. Lernert ---
ni 7a^l_^r


