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CHAPTER 7E
COASTAL ZONE MANAGEMENT

Authority

N.J.S.A. 13:19-1 et seq., 13:9A-1 et seq., 12:5-3,
13:1D-9 and 13:1D-29 et seq.

Source and Effective Date

R.2003 d.60, effective January 7, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

Chapter Expiration Date
Chapter 7E, Coastal Zone Management, expires on January 7, 2008.

Chapter Historical Note

Chapter 7E, Coastal Zone Management, was adopted as R.1978
d.292, effective September 28, 1978. See: 10 N.J.R. 184(a), 10 N.J.R.
384(a).

Public notice: Federal ruling on NJ.A.C. 7:7E. See: 14 N.J.R.
1467(b).

Pursuant to Executive Order No. 66(1978), Chapter 7E, Coastal
Zone Management, was readopted as R.1985 d.422, effective July 24,
1985. See: 17 N.J.R. 1465(a), 17 N.J.R. 1797(c), 17 N.J.R. 2021(a).

Pursuant to Executive Order No. 66(1978), Chapter 7E, Coastal
Zone Management, was readopted as R.1990 d.413, effective July 24,
1990. See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Public Notice: Notice of Routine Program Implementation. See: 25
N.J.R. 1010(a).

Subchapter 3A, Standards for Beach and Dune Activities, Subchapter
3B, Information Required in Wetland Mitigation Proposals, and Sub-
chapter 3C, Assessing Impacts to Endangered and Threatened Wildlife
Species in Environmental Impact Assessments, were adopted as New
Rules by R.1994 d.380, effective July 18, 1994 (operative July 19, 1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Appendix to Chapter 7E: Figures 1 through 16 were adopted as a
part of R.1994 d.380 and form the Appendix to N.J.A.C. 7:7E. The
Figures are not reproduced in this chapter, but can be reviewed by
contacting the Office of Administrative Law, Rules and Publications,
PO Box 301, Trenton, NJ 08625-0301, or the Department of Environ-
mental Protection.

Pursuant to Executive Order No. 66(1978), Chapter 7E, Coastal
Zone Management, was readopted as R.1995 d.405, effective June 23,
1995. See: 27 N.J.R. 417(a), 27 N.J.R. 2738(a).

Notice of Routine Program Change. See: 30 N.J.R. 2087(a), 30

-+ The expiration date of Chapter 7E, Coastal Zone Management, was
extended by gubernatorial directive from September 27, 2002 to Janu-
ary 7,2003. See: 34 N.J.R. 3641(a).

Chapter 7E, Coastal Zone Management, was readopted as R.2003
d.60, effective January 7, 2003. As part of R.2003 d.60, Subchapter 2,
Location, Use and Resource Rules, is repealed. See: Source and
Effective Date. See, also, section annotations.

Public Notice: Routine Program Change for Coastal Management
Program.

See: 35 N.J.R. 4917(a).

Case Notes

Department of Environmental Protection (DEP) must make findings
under the standards in the statute governing the issuance of permits for
development in coastal zones, even if DEP finds that a Coastal Area
Facility Review Act (CAFRA) permit application complies with its
specific regulations. In the Matter of the Protest of Coastal Permit
Program Rules, 807 A.2d 198, 354 N.J.Super. 293.

Department of Environmental Protection (DEP) was required to
amend its implementing rules with respect to Coastal Area Facility
Review Act (CAFRA) to set forth requirement that it make findings
under standards set forth in CAFRA prior to issuing permit for
development thereunder. In the Matter of the Protest of Coastal
Permit Program Rules, 807 A.2d 198, 354 N.J.Super. 293.

Department of Environmental Protection (DEP) did not invalidate
Coastal Zone management (CZM) rules by giving regulatory effect to
state development and redevelopment plan by presuming that bound-
aries established by state planning commission would function as
boundaries pursuant to Coastal Area Facility Review Act (CAFRA),
and then by using those boundaries to establish impervious cover limits
in CZM rules. In the Matter of the Protest of Coastal Permit Program
Rules, 807 A.2d 198, 354 N.J.Super. 293.

Coastal zone management rules preempted township ordinance gov-
erning placement and length of docks. Tumino v. Long Beach Town-
ship, 319 N.J.Super. 514, 725 A.2d 1173 (N.J.Super.A.D. 1999).
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SUBCHAPTER 1. INTRODUCTION

7:7E-1.1 Purpose and scope

(a) This chapter presents the substantive rules-of the
Department of Environmental Protection regarding the use
and development of coastal resources, to be used primarily
by the Land Use Regulation Program in the Department in
reviewing permit applications under the Coastal Area Facili-
ty Review Act (CAFRA), N.J.S.A. 13:19-1 et seq. (as
amended to July 19, 1993), Wetlands Act of 1970, N.J.S.A.

13:9A-1 et seq., Waterfront Development Law, N.J.S.A.

12:5-3, Water Quality Certification (401 of the Federal
Clean Water Act), and Federal Consistency Determinations
(307 of the Federal Coastal Zone Management Act). Re-
quests for Water Quality Certification shall also be reviewed
in accordance with other applicable statutes and regulations
administered by the Department including the Surface Wa-
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ter Quality Standards, N.J.A.C. 7:9B. The rules also pro-
vide a basis for recommendations by the Program to the
Tidelands Resource Council on applications for riparian
grants, leases and licenses.

(b) In 1977, the Commissioner of the Departiment of
Environmental Protection submitted to the Governor and
Legislature the Coastal Management Strategy for New Jer-
sey CAFRA Area (September 1977), prepared by the De-
partment as required by CAFRA, N.J.S.A. 13:19-16, and
submitted for public scrutiny in late 1977. The Department
revised the Coastal Management Strategy for public review
as the New Jersey Coastal Management Program—Bay and
Ocean Shore Segment and Final Environmental Impact
Statement (EIS) for Federal approval. In August 1978, the
Governor submitted the revised New Jersey Coastal Man-
agement Program—Bay and Ocean Shore Segment and
Final EIS for Federal approval, which was received in
September 1978. In May 1980, the Department submitted
further revisions, published as the Proposed New Jersey
Coastal Management Program and Draft Environmental
Impact Statement for Federal approval, which was received
in September 1980. The Coastal Zone Management rules
constitute the substantive core of the program.

(c) By revising and readopting these policies as adminis-
trative rules, according to the Administrative Procedure Act,
the Department aims to increase the predictability of the
Department’s coastal decision-making by limiting adminis-
trative discretion, as well as to ensure the enforceability of
the Coastal Zone Management rules of the coastal manage-
ment program of the State of New Jersey prepared under
the Federal Coastal Zone Management Act. Further, the
Department interprets the “public health, safety and wel-
fare” clause in CAFRA (N.J.S.A. 13:19-10f) and the Wet-
lands Act of 1970 (N.J.S.A. 13:19A-4d) to include a full
consideration of the national interests in the wise use of
coastal resources.

(d) The coastal land and water areas of New Jersey are
diverse. The same development placed in different locations
will have different impacts on the coastal ecosystem and
built environment as well as different social and economic
implications. Decisions on uses of coastal resources shall be
made using the three step process consisting of the location
rules (N.J.A.C. 7:7E-2 through 6), the use rules (N.J.A.C.
7:7E~T), and the resource rules (N.J.A.C. 7:7E-8) of this
chapter. Depending upon the proposed use, project design,
location, and surrounding region, different specific rules in
each of the three steps may be applicable in the coastal
decision-making process. The Coastal Zone Management
rules address a wide range of land and water types (loca-
tions), present and potential land and water uses, and
natural, cultural, social and economic resources in the coast-
al zone. The Department does not, however, expect each
proposed use of coastal resources to involve all location
rules, use rules, and resource rules. Rather, the applicable
rules are expected to vary from proposal to proposal. Deci-
sions on the use of coastal resources in the Hackensack
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Meadowlands District will be made by the New Jersey
Meadowlands Commission, as lead agency, and by the De-
partment, consistent with the Hackensack Meadowlands
District Master Plan, its adopted components and manage-
ment programs.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Added text in (b): “The rules were ... February 7, 1983.”
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Chapter name changed to Rules on Coastal Zone Management;
references to amendments updated.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d .45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
In (b), added a reference to June 23, 1995, August 19, 1996, February
17, 1998, December 7, 1998 and February 7, 2000.
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Added (d).

Case Notes

Numeric limitations on impervious cover established by Department
of Environmental Protection (DEP) in connection with subchapters of
Coastal Zone Management (CZM) rules pertaining to development
intensity were appropriately coordinated with state plan, despite differ-
ing goals of Coastal Area Facility Review Act (CAFRA) and state plan.
In the Matter of the Protest of Coastal Permit Program Rules, 807
A.2d 198, 354 N.J.Super. 293.

Principle that the purpose of Department of Environmental Protec-
tion regulations is to assure predictability of its actions applied to the
Department of Transportation in holding that a municipality was not
entitled to any type of hearing concerning the Department’s decision to
place traffic control signals on a State highway. Cedar Grove Twp. v.
Sheridan, 209 N.J.Super. 267, 507 A.2d 304 (App.Div.1986), certifica-
tion denied 104 N.J. 464, 517 A.2d 448 (1986).

Regulation reflects Department’s determination to limit its discretion
and assure the greatest possible degree of predictability in its actions.
Crema v. Dept. of Environmental Protection, 94 N.J. 286, 463 A.2d 910
(1983).

General discussion of regulations as policies for the use of coastal
resources. Lusardi v. Curtis Point Prop. Owners Ass’'n, 86 N.J. 217,
430 A.2d 881 (1981).

CAFRA regulations define standards to be used in reviewing applica-
tions for permits to construct coastal area facilities. Lusardi v. Curtis
Point Property Owners Assn., 86 N.J. 217, 430 A.2d 881 (1981).

7:7E~1.2  Jurisdiction

(a) General: This chapter shall apply to six categories, as
defined in N.J.A.C. 7:7E-1.2(c) through (h), of actions or
decisions by the -Department on uses of coastal resources
within or affecting the coastal zone:

1. Coastal Permits;

2. Program Management Actions;
3. Consistency Determinations;

4. Financial assistance;

5. Department management actions affecting the
coastal zone; and

6. Department planning actions affecting the coastal
zone.

Supp. 10-20-03

(b) Geographic scope of the New Jersey coastal zone:
This chapter shall apply geographically to the New Jersey
coastal zone, which is defined as:

1. The coastal area defined in the Coastal Area Facili-
ty Review Act (CAFRA), N.J.S.A. 13:19-1 et seq.;

2. Coastal waters, which are any tidal waters of the
State and all lands lying thereunder. Coastal waters of the
State of New Jersey extend from the mean high water line
out to the three geographical mile limit of the New Jersey
territorial sea, and elsewhere to the interstate boundaries
of the States of New York, and Delaware and the Com-
monwealth of Pennsylvania;

3. All lands outside of the coastal area as defined by
CAFRA extending from the mean high water line of a
tidal water body to the first paved public road, railroad or
surveyable property line existing on September 26, 1980
generally parallel to the waterway, provided that the
landward boundary of the upland area shall be no less
than 100 feet and no more than 500 feet from the mean
high water line;

4. All areas containing tidal wetlands; and

5. The Hackensack Meadowlands District as defined
by N.J.S.A. 13:17-4.

(c) Coastal Permits: This chapter shall apply to all:
1. Waterfront Development permits (N.J.S.A. 12:5-3);

2. Tidal wetlands permits (N.J.S.A. 13:9A-1 et seq.);
and

3. CAFRA permits (N.J.S.A. 13:19-1 et seq.).

(d) Program management actions: This chapter shall ap-
ply to all actions of the Land Use Regulation Program
within the coastal zone to the extent statutorily permissible:

1. Permits for use of a floodway (N.J.S.A. 58:16A-50
et seq.);

2. Promulgation of regulations concerning land use in
flood hazard areas (N.J.S.A. 58:16A-50 et seq.);

3. Certification pursuant to Section 401 of the Federal
Clean Water Act, 33 U.S.C. § 1251 et seq. (Water Quality
Certification); and

4. Permits for activities regulated pursuant to the
Freshwater Wetlands Protection Act (N.J.S.A. 13:9B-1 et

seq.).

(e) Consistency determinations: This chapter shall apply
to decisions on the consistency or compatibility of proposed
actions by Federal, State, and local agencies within or
affecting the coastal zone, including, but not limited to,
determinations of Federal consistency under Section 307 of
the Federal Coastal Zone Management Act, 16 U.S.C.
§§ 1451 et seq., determinations of consistency or compati-
bility under the Coastal Zone Management Act, comments
on Draft and Final Environmental Impact Statements pre-
pared under the National Environmental Policy Act, 42
U.S.C. §§ 4321 et seq., and comments on other public and
private plans, programs, projects and policies.

7E-4
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7:7E-1.2

(f) Financial assistance decisions: This chapter shall apply
to State aid financial assistance decisions by the Department
under the Shore Protection Program and Green Acres
Program within the coastal zone, to the extent permissible
under existing statutes and regulations.

(g) Department management activities: In addition to the
management activities noted at N.J.A.C. 7:7E-1.1, this chap-
ter shall apply, to the extent statutorily permissible, to the
following Department management actions, including per-
mit decisions, approvals, certifications and conveyances, in
or affecting the coastal zone:

1. Tidelands Resource Council: Conveyances of State
owned tidelands (N.J.S.A. 12:3-1 et seq.);

2. Division of Water Quality:

i. Point source discharges under the New Jersey
Pollutant Discharge Elimination System (N.J.S.A.
58:10A-1 et seq.);

ii. Wastewater treatment works sewage collection
systems, and outfall sewers (N.J.S.A. 5:10A-6);

ili. Wastewater Treatment Construction Grants
(NJ.S.A. 26:2E-1 et seq., P.L. 1985, ¢.329, and N.J.S.A.
58:11B-1 et seq.);

iv. Sewerage connection ban exemptions (N.J.S.A.
58:10A-4);

v. Designation of Critical Sewerage Areas (N.J.S.A.
58:11-44);

vi. Fifty or more
(N.J.S.A. 58:11-23); and

sewerage (septic) facilities

vii. Sewerage facilities in critical areas (N.J.S.A.

58:11-45).
3. Land Use Regulation Program:

i. Activities within Freshwater Wetlands (N.J.S.A.
13:9B-1 et seq.); and

ii. Activities under the Flood Hazard Area Control
Act (N.J.S.A. 58:16A-50 et seq.);

4. Water Supply Administration:

i. Diversion of surface and/or subsurface or perco-
lating waters for public and private water supply
(N.J.S.A. 58:1A et seq.);

ii. Diversions for water supply (N.J.S.A. 58:1A et
seq.);
iii. Drilling of wells (N.J.S.A. 58:4A-14);

iv. Construction of new or modified public water
supply sources, treatment plants, and distribution sys-
tems (N.J.S.A. 58:12A~-1 et seq.); and

v. Installation of or maintenance of a physical con-
nection between an approved public potable water sup-
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ply and an unapproved supply (N.J.S.A. 58:11-9.1 to
9.11 and 58:12A~1 et seq.);

5. Bureau of Non Point Pollution Control: Discharge
of stormwater to surface waters for industrial and other
facilities (N.J.S.A. 58:10A-1 et seq.);

6. Air Quality Regulation:

i. Construction, installation or alteration of control
apparatus or equipment (N.J.S.A. 26:2C-9.2);

ii. Operation of control apparatus or equipment
(NJ.S.A. 26:2C-9.2); and

ifi.  Variances to exceed air quality standards
(NJ.S.A. 26:2C9.2);

7. Division of Solid and Hazardous Waste: Manage-
ment of Solid Waste facilities (N.J.S.A. 13:1E-1 et seq.);

8. Green Acres and Division of Parks and Forestry:

i. Regulations concerning use of State-owned lands
(N.J.S.A. 13:11-19);

ii. Designation of State-owned lands for inclusion in
the Natural Area system (N.J.S.A. 13:1B-15.12a et

seq.);

iii. Allocations of Green Acres Grants (N.J.S.A.
13:8A-19 et seq.); and

iv. Inclusion of river areas in the Wild and Scenic
Rivers System (N.J.S.A. 13:8-45 et seq.);

9. Division of Fish and Wildlife: Regulations concern-
ing use of land and water areas under the control of the
Division (N.J.S.A. 13:1B-30 et seq., 23:1-1 et seq,
23:4-28);

10. Natural and Historic Resources, Engineéring and
Construction: Management of dams (N.J.S.A. 58:4-1);
and

11. All Divisions: Management of State-owned lands
by the Department.

(h) Department planning actions: This chapter shall pro-
vide the basic policy direction for the following planning
actions undertaken by the Department in the coastal zone as
the lead state agency for Coastal Management under Sec-
tion 306 of the Federal Coastal Zone Management Act.

1. Land Use Regulation Program:
i. Coastal zone management;

2. Natural and Historic Resources Programs:
i. Navigational dredging; and
ii. Shore protection.

3. Division of Watershed Management:

i. Areawide water quality management (“208”); and
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ii. Allocation of planning grants for the develop-
ment of local stormwater management ordinances (P.L.
1981, c.32, and N.J.S.A. 40:55D-1 et seq.

4. Air Quality Regulation: Air quality planning.

5. Division of Solid and Hazardous Waste: Solid and
hazardous waste management.

6. Green Acres and Division of Parks and Forestry:
Planning for public acquisition of coastal lands.

7. Division of Water Quality: Issuance of environmen-
tal decision documents for environmental infrastructure
facilities that receive State financial assistance ( P.L. 1985,
¢.329, N.J.A.C. 7:22-10).

8. Office of Policy, Planning and Science: Implemen-
tation and coordination of the Federal Coastal Zone
Management Program.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.I.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

Deleted “Solid Waste Administration” and substituted “Division of
Waste Management.”

Old section 2 Authority was repealed.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Responsibility for Stream Encroachment Permits, Dam Permits, Wa-
ter Quality Certificates, and implementation of the Freshwater Wet-
lands Protection Act included in jurisdiction of the Division of Coastal
Resources; administrative changes reflected.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.JLR. 74(a), 35 N.J.R. 632(a).

Rewrote the section.

Case Notes

Coastal Zone Management Act’s consistency review requirements
were not triggered by power authority’s submission to Coast Guard of
plan for barge shipments of irradiated fuel from nuclear power plant.
State of N.J., Dept. of Environmental Protection and Energy v. Long
Island Power Authority, C.A.3 (N.J.)1994, 30 F.3d 403.

Project’s exemption from permit requirements does not prevent state
from finding proposed activity inconsistent with state’s coastal zone
management program. Matter of Stoeco Development, Ltd., 262
N.J.Super. 326, 621 A.2d 29 (A.D.1993). ’

Federal court finding that land was wetland under federal definition
required applicant for permit to concede that activity conflicted with
state’s coastal zone management program. Matter of Stoeco Develop-
ment, Ltd., 262 N.J.Super. 326, 621 A.2d 29 (A.D.1993).

CAFRA regulations provide the most detailed expression of the
State’s.policies concerning the appropriate uses of shoreline resources;
local zoning ordinance invalid to the extent it prevented owners of
undeveloped oceanfront lots from using dry sand beach areas of their
property primarily for recreational purposes. Lusardi v. Curtis Point
Property Owners Assn., 86 N.J. 217, 430 A.2d 881 (1981).

Department of Environmental Protection not empowered by Execu-
tive Order No. 53 (1979) to insist that Department of Corrections
obtain Waterfront Development Permit before proceeding with water-
front construction. Concerned Citizens of North Camden v. Dept. of
Corrections, 6 N.J.A.R. 140 (1983).
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7:7TE~1.3 Severability

If any provision of this chapter or the application of this
chapter to any person or circumstances is held invalid, the
remainder of the chapter and the application of such provi-
sion to persons or circumstances other than those to which
it is held invalid shall not be affected thereby.

7:7E-1.4 Review, revision, and expiration

The Department shall periodically review this chapter,
consider the various national, State, and local interests in
coastal resources and developments seeking coastal loca-
tions, and propose and adopt appropriate revisions to this
chapter. Under the requirements of the Federal Coastal
Zone Management Act, the Department expects to conduct
an annual review of the rules and expects to revise, amend
or readopt the rules before the five-year deadline under
Executive Order No. 66 of 1978 for periodic review of
administrative rules.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).
See: 26 N.LR. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

7:7E-1.5 Coastal decision-making process

(a) The Coastal Zone Management rules represent the

consideration of various conflicting, competing, and contra-
dictory local, State, and national interests in diverse coastal
resources and in diverse uses of coastal locations. Numerous
balances have been struck among these interests in defining
these rules, which reduce but do not presume to eliminate
all conflicts among competing interests. One reason for this
intentional balancing and conflict reducing approach is that
coastal management involves explicit consideration of a
broad range of concerns, in contrast to other resource
management programs which have a more limited scope of
concern. Decision-making on individual proposed actions
using the Coastal Zone Management rules must therefore
consider all three steps in the process, and weigh, evaluate,
and interpret inevitably complex interests, using the frame-
work established by the rules. In this process, interpretations
of terms, such as “prudent,” “feasible,” “minimal,” “practi-
cable,” and “maximum extent,” as used in a specific rule or
combinations of the rules may vary, depending upon the
context of the proposed use, location, and design. Finally,
these principles should not be understood as authorizing
arbitrary decision-making or unrestrained administrative dis-
cretion. Rather, the limited flexibility intentionally built into
the Coastal Zone Management rules provides a mechanism
for incorporating professional judgment by the Department
officials, as well as recommendations and comments by
applicants, public agencies, specific interest groups, corpora-
tions, and citizens into the coastal decision-making process.

1. In the application of administrative discretion, the
Department officials will be guided by eight basic coastal
policies which summarize the direction of the specific
rules.

i. Protect and enhance the coastal ecosystem.

7E-6
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ii. Concentrate rather than disperse the pattern of
coastal residential, commercial, industrial, and resort
development, encourage the preservation of open
space, and ensure the availability of suitable waterfront
areas for water dependent activities.

iii. Employ a method for decision making which
allows each coastal location to be evaluated in terms of
both the advantages and the disadvantages it offers for
development.

iv. Protect the health, safety and welfare of people
who reside, work and visit the coastal zone.

v. Promote public access to the waterfront through
protection and creation of meaningful access points and
linear walkways and at least one waterfront park in
each waterfront municipality.

vi. Maintain active port and industrial facilities, and
provide for necessary expansion in adjacent sites.

vii. Maintain and upgrade existing energy facilities,
and site additional energy facilities in a manner consis-
tent with the rules of this Coastal Management Pro-
gram.

viii. Encourage residential, commercial, and recre-
ational mixed-use redevelopment of the developed wa-
terfront.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

Added definitions “Department” or “DEP” and “Division”; substan-
tially amended definitions “Prohibited” and “Water dependent”.
Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Use of waterfront for water-dependent activities encouraged.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).

In (b)1vii, deleted “determined to be needed by the New Jersey State
Energy Master Management Plan” following “facilities”; and in (c),
inserted “Coastal permit” or “permit”, “Conservation restriction”, “Im-
pervious cover”, “Land area” and “Linear development”, and rewrote
“Development”, “Reconstruction” and “Site”.

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Deleted former (a) and (c); recodified former (b) as (a).

Case Notes

Definition of “impervious cover” established by Department of Envi-
ronmental Protection (DEP) in connection with subchapters of Coastal
Zone Management (CZM) rules pertaining to development intensity
was not arbitrary or otherwise impermissible, despite its inclusion in
“impervious cover” of types of cover described in earlier rules as
“permeable cover,” where intervening rules removed distinction be-
tween impervious and permeable cover, establishing single permissible
development intensity regardless of which form of cover was utilized,
and where change in definition was supported by DEP’s experience
with permeable paving. In the Matter of the Protest of Coastal Permit
Program Rules, 807 A.2d 198, 354 N.J.Super. 293.

Board’s recognition of impact of zoning variance on upland property
eliminated the need for reconsideration. Anfuso v. Seeley, 243 N.J.Su-
per. 349, 579 A.2d 817 (A.D.1990).

TE-7

Nonaggrieved third parties lack statutory right to administrative
hearing to challenge coastal development. N.J.S.A. 12:5-1 et seq.,
13:19-1 et seq. Spalt v. New Jersey Dept. of Environmental Protec-
tion, 237 N.J.Super. 206, 567 A.2d 264 (A.D.1989) certification denied
122 N.J. 140, 584 A.2d 213.

Fears of damage to generalized property rights were insufficient to
entitle residents to adjudicatory hearing regarding coastal development.
N.J.S.A. 12:5-1 et seq., 13:19-1 et seq., 52:14B-2(b), 52:14B-9. Spalt v.
New Jersey Dept. of Environmental Protection, 237 N.J.Super. 206, 567
A.2d 264 (A.D.1989) certification denied 122 N.J. 140, 584 A.2d 213.

State’s interest in waterfront development was rational basis for
depriving fisherman of the right to work at that particular site.
N.J.S.A. 12:5-1 et seq., 13:19-1 et seq., 52:14B-2(b), 52:14B-9. Spalt v.
New Jersey Dept. of Environmental Protection, 237 N.J.Super. 206, 567
A.2d 264 (A.D.1989) certification denied 122 N.J. 140, 584 A.2d 213.

Conditional approval of construction permit for large scale develop-
ment, permitting no construction until statutory standards satisfied,
improper as not authorized by enabling legislation and as being a
decision deficient in essential findings (citing former N.J.A.C.
7:7D-2.3). Crema v. Dept. of Environmental Protection, 182 N.J.Su-
per. 445, 442 A.2d 630 (App.Div.1982), affirmed as modified 94 N.J.
286, 463 A.2d 910 (1983).

Record established that landowner was entitled to waterfront devel-
opment permit to bulkhead 100 foot lot and relocate drainage pipe.
Baron v. New Jersey Department of Environmental Protection, 92
N.J.A.R.2d (EPE) 18.

7:7E-1.6 Mitigation

(a) Mitigation shall be selectively considered on a case-
by-case basis as compensation for the loss or degradation of
a particular natural resource. In general, mitigation should
be similar in type and location to the resource disturbed,
destroyed, that is, replacement in kind within the same
watershed. The Department will, however, consider propos-
als for mitigation that differ in type and/or location from the
disturbed or destroyed resource provided the mitigation
would provide a major contribution to meeting the Basic
Location Policies (N.J.A.C. 7:7E-1.5(b)1). Requirements for
mitigation of a particular resource are addressed more
specifically in each applicable Special Area Rules (N.J.A.C.
7:7E-3.1 through 3.49).

(b) Rationale: This rule is intended to conserve those
physical and biological values described under applicable
Special Area rules, while allowing development consistent
with acceptability criteria. Use of this mitigation rule will
result in real gain, or no net loss of habitat productivity or
resource value.

New Rule by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text at (a) and (b) deleted; provisions moved to 3.27 and 3.15.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
In (a), substituted “Department” for “Program” in the second sen-
tence and substituted “3.9” for “3.48” in the third sentence.
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7:7TE-1.7 Correspondence with the Department

Correspondence related to this chapter may be submitted
to the Department at the following address:

Land Use Regulation Program

New Jersey Department of Environmental Protec-
tion

501 E. State Street

PO Box 439

Trenton, New Jersey 08625-0439

New Rule, R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).

7:7E-1.8 Definitions

(a) The Coastal Zone Management rules are stated in
terms of actions that are encouraged, required, acceptable,
conditionally acceptable, discouraged, or prohibited. Some
rules include specific conditions that must be met in order
for an action to be deemed acceptable. Within the context
of the Coastal Zone Management rules and the principles
defined in N.J.A.C. 7:7E-1.5(a), the following words have
the following meanings.

“Acceptable” means that a proposed use of coastal re-
sources is likely to be approved.

“Action,” “activity,” “project,” “proposal” or “use” are
used interchangeably to describe the proposed use of coastal
resources that is under scrutiny using the Coastal Zone
Management rules.

“Area’: See definition for “site” below.

“Bulkhead” means a vertical shore protection structure
installed to withstand the forces of waves and currents. A
bulkhead is not a “revetment” or a “gabion” as defined
elsewhere in this section.

“CAFRA area” means the “coastal area” defined in the
Coastal Area Facility Review Act at N.J.S.A. 13:19-4.

“Coastal permit” or “permit” means a permit issued by
the Department under N.J.A.C. 7.7 pursuant to any of the
following statutes: the Waterfront Development Law,
N.J.S.A. 12:5-3, the Wetlands Act of 1970, N.J.S.A. 13:9A-1
et seq., or the Coastal Area Facility Review Act (CAFRA),
N.J.S.A. 13:19-1 et seq.

“Commercial development” means a development de-
signed, constructed or intended to accommodate commer-
cial, retail or office uses. “Commercial development” shall
include, but need not be limited to, any establishment used
for the wholesale or retail sale of food or other merchan-
dise, or any establishment used for providing professional,
financial or other commercial services.

Supp. 2-3-03

“Conditionally acceptable” means that a proposed use of
coastal resources is likely to be acceptable, provided that
conditions specified in the rules are satisfied.

“Conservation restriction” means a restriction, easement,
covenant, or condition, in any deed, will or other instru-
ment, other than a lease, executed by or on behalf of the
owner of the land, appropriate to retaining land or water
areas predominantly in their natural state, scenic or open or

wooded condition, or for conservation of soil or wildlife, or’

for outdoor recreation or park use, or as suitable habitat for
fish or wildlife, to forbid or limit any or all of the following:

1. Construction or placing of buildings, roads, signs,
billboards or other advertising, or other structures on or
above the ground;

2. Dumping or placing of soil or other substance or
material as landfill, or dumping or placing of trash, waste
or unsightly or offensive materials;

3. Removal or destruction of trees, shrubs or other
vegetation;

4. Excavation, dredging or removal of loam, peat,
gravel, soil, rock or other mineral substance;

5. Surface use except for the purposes permitting the
land or water area to remain predominantly in its natural
condition;

6. Activities detrimental to drainage, flood control,
water conservation, erosion control or soil conservation,
or fish and wildlife habitat preservation; and

7. Other acts or uses detrimental to the retention of
land or water areas according to the purposes of this
chapter.

“Development” means any activity for which a Wetlands
Act of 1970 Permit, Waterfront Development Permit, or
Federal consistency determination is required, including site
preparation and clearing. Development, for an application
under the CAFRA, means the construction, relocation, or
enlargement of any building or structure and all site prepa-
ration therefor, the grading, excavation or filling on beaches
and dunes, and shall include residential development, com-
mercial development, industrial development and public
development. Development under CAFRA and the Water-
front Development Law does not include repairs or mainte-
nance such as replacing siding, windows or roofs, unless
such repairs or maintenance are associated with enlarge-
ments which are not exempt under CAFRA pursuant to
N.J.A.C. 7:7-2.1(c)4 or the Waterfront Development Law
pursuant to N.J.A.C. 7:7-2.3(d). Development under CAF-
RA does not include debris removal or cleanup provided
such activities do not involve excavation, grading, or filling
on beaches and dunes.

7E-8
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(d) Surface mining is conditionally acceptable provided
condition (b) above and the mining rule, N.J.A.C. 7:7E-7.8,
are met.

(e) Recreational use of wet borrow pits is acceptable
provided that wildlife habitat disturbance is minimized.

(f) Disposal of dredged material is discouraged, but may
be acceptable in limited cases, provided condition (b) above
is met and that:

1. The dredged material is clean and non-toxic, an
appropriate particle size for the site, and will not disturb
groundwater flow or quality;

2. At least half of the water area in existence at the
time of the first coastal permit application for filling of
the pit remains as surface water in a pattern designed to
maximize wildlife habitat value and create wetland areas,
except that the entire lake may be filled if necessary to
prevent the lake from acting as a channel for salt water
intrusion into aquifers.

(2) Filling of wet borrow pits for construction is condi-
tionally acceptable provided that:

1. The fill is clean and will not degrade groundwater
quality;

2. At least half of the water area in existence at the
time of the first coastal permit application for filling of
the pit is left as open water;

3. Land-water edges are maximized and vegetated to
promote native wildlife;

4. A water quality buffer zone of at least 50 feet is
designated in accordance with (j) below around remaining
water areas;

5. A program for water quality monitoring and main-
tenance is included with the application; and

6. Recreational uses in water and water quality buffer
areas minimize wildlife disturbance.

(h) Discharge of liquid or solid waste, other than clean
dredge fill of acceptable particle size, is prohibited.

(i) All proposed uses directly adjacent to wet borrow pits
shall grade all banks at the immediate water’s edge, except
those in acceptable water access areas, to a slope not greater
than 33 percent, and shall stabilize the surface and initiate
succession of native vegetation adapted to water’s edge
conditions.

(§) A water quality buffer area is required around the
perimeter of wet borrow pits. The minimum width of this
buffer area will be 100 feet where soils are coarse (sands
and gravels) and 50 feet elsewhere. Recreational use of the
water quality buffer is acceptable provided that the distur-
bance is limited in extent and wildlife habitat disturbance is
minimized. The remainder of the buffer area shall be al-

7E-19

lowed to succeed naturally to water’s edge. Structures and
paving, except at limited water access points for recreational
use, are prohibited in the water quality buffer.

(k) Rationale: See the OAL Note at the beginning of
this subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 NJ.R. 1797(c), 18 N.J.R.

314(a).

Section was originally “Estuarine or marine sanctuary”’; Section was
totally recodified.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Amended to conform to Freshwater Wetlands Protection Act, which
includes wet borrow pits; dredging and filling acceptable, if criteria
met.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (a), rewrote the third sentence and deleted the fourth sentence;
rewrote (d); in (f)2, substituted “surface water in a pattern designed to
maximize” for “surface water in pattern design to maximize”; in (g),
rewrote 4 and deleted 7; deleted former (j), recodified former (k) as (j)
and added the last three sentences; recodified former (I) as (k).

Case Notes

Project encroachment upon historic site. In re North Jersey Dist.
Water Supply Comm., 175 N.J.Super. 167, 417 A.2d 1095 (App.Div.
1980), certif. den. 85 N.J. 460, 427 A.2d 559 (1980).

7:7E-3.15 Intertidal and subtidal shallows

(a) Intertidal and subtidal shallows means all permanent-
ly or temporarily submerged areas from the spring high
water line to a depth of four feet below mean low water.

(b) Development, filling, new dredging or other distur-
bance is discouraged but may be permitted in accordance
with (c), (d), (e), and (f) below and with N.J.A.C. 7:7E-4.2
through 4.20.

(c) Maintenance dredging of intertidal and subtidal shal-
lows is acceptable to maintain adequate water depths in
accordance with N.J.A.C. 7:7E-4.6.

(d) New dredging in intertidal and subtidal shallows is
discouraged, unless it complies with the following condi-
tions:

1. There is a need for the proposed facility that
requires the dredging that cannot be met by other similar
facilities in reasonable proximity taking into account
scope and purpose of the proposed facility;

2. There is no feasible alternative location for the
proposed facility that requires the dredging, which would
eliminate or reduce the amount of disturbance to interti-
dal and subtidal shallows without increasing impacts on
other Special Areas; and
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3. The proposed dredging and the facility that re-
quires the dredging have been designed to minimize
impacts to intertidal and subtidal shallows.

(e) The installation of submerged infrastructure within
intertidal and subtidal shallows is conditionally acceptable,
provided:

1. Directional drilling is used unless it can be demon-
strated that the use of directional drilling is not feasible;

2. Where directional drilling is not feasible, there is
no feasible alternative route that would not disturb inter-
tidal and subtidal shallows;

3. The infrastructure is located deeply enough to
avoid exposure or hazard; and '

4. All trenches are backfilled to the preconstruction
depth with naturally occurring sediment.

(f) The filling of intertidal and subtidal shallows for
beach nourishment is conditionally acceptable provided it
meets the requirements of the filling rule at N.J.A.C.
7:7E-4.10(f) and the coastal engineering rule at N.J.A.C.
7:7TE-7.11(d).

(g) Mitigation shall be required for the destruction of
intertidal and subtidal shallows in accordance with (h) be-
low. Mitigation proposals shall comply with the standards of
N.J.A.C. 7:7E-3B. Mitigation shall not be required for the
following:

1. Filing in accordance with N.J.A.C. 7:7E-4.10(c) and
(e)1, 2 and 3;

2. Maintenance dredging in accordance with N.J.A.C.
7:7TE~4.6;

3. Beach nourishment in accordance with N.J.A.C.
7:7E-7.11(d);

4. New dredging in accordance with N.J.A.C. 7:7E-4.7
to a depth not to exceed four feet below mean low water;
and

5. Construction of a replacement bulkhead in accor-
dance with N.J.A.C. 7:7E-7.11(e)2i or ii.

(h) Mitigation shall be required for the destruction of
intertidal and subtidal shallows at a creation to lost ratio of
1:1 through the creation of intertidal and subtidal shallows
on the site of the destruction. For the purposes of this
section, creation means excavating upland to establish the
characteristics, habitat and functions of an intertidal and
subtidal shallow. Where on-site creation is not feasible,
mitigation shall be accomplished as follows:

1. At a single family home or duplex property that is
not part of a larger development, mitigation shall be in
the form of a monetary contribution to the Wetlands
Mitigation Fund. The monetary contribution shall be in
the amount of the value of the land filled and the cost of
creation of intertidal subtidal shallows of equal ecological
value to those which are being lost; or
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2. At a property other than a single family home or

duplex property, mitigation shall be performed in accor-
dance with the following hierarchy:

i. If on site creation of intertidal and subtidal shal-
lows is not feasible, then mitigation shall be required at
a creation to loss ratio of 1:1 through the creation of
intertidal and subtidal shallows within the same 11-digit
hydrologic unit code area, as defined at N.J.A.C.
7:TE~-1.8, as the destruction;

ii.- If on site creation of intertidal and subtidal
shallows is not feasible in accordance with (h)2i above,
then mitigation shall be required at a creation to loss
ratio of 1:1 through the creation of intertidal and
subtidal shallows within an adjacent 11-digit hydrologic
unit code area within the same watershed management
area, as defined at N.JLA.C. 7.7E-1.8, as the destruc-
tion. An adjacent 11-digit hydrologic unit code area is
one which shares a common boundary at any point on
the perimeter of the 11-digit hydrologic unit code area
where the destruction is located,

iii. If the creation of intertidal and subtidal shallows

.required in (h)2ii is not feasible, then mitigation shall

be required at an enhancement to loss ratio of 2:1
through the enhancement of a wetland system which
was previously more ecologically valuable but has be-
come degraded due to factors such as siltation, im-
paired tidal circulation, or contamination with hazard-
ous substances (degraded wetland system) on the site of
the destruction. For the purposes of this section, en-
hancement means actions performed to improve the
characteristics, habitat and functions of an existing de-
graded wetland;

iv. If the enhancement of degraded wetlands re-
quired in (h)2iii above is not feasible, then mitigation
shall be required at an enhancement to loss ratio of 2:1
through the enhancement of a degraded wetland system
within the same 11-digit hydrologic unit code area as
the destruction;

v. If the enhancement of degraded wetlands re-
quired in (h)2iv above is not feasible, then mitigation
shall be required at an enhancement to loss ratio of 2:1
through the enhancement of a degraded wetland system
within an adjacent 11-digit hydrologic unit code area
within the same watershed management area as the
destruction. An adjacent 11-digit hydrologic unit code
area is one which shares a common boundary at any
point on the perimeter of the 11-digit hydrological unit
code where the destruction is located,;

vi. If the enhancement of degraded wetlands re-
quired in (h)2v above is not feasible, then mitigation
shall be required in accordance with either of the
following:

(1) Creation of intertidal and subtidal shallows at
a creation to lost ratio of 1:1 within the same water-
shed management area; or
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(2) Enhancement of degraded wetlands at an en-
hancement to loss ratio of 2:1 within the same water-
shed management area.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

(a) deleted old text and inserted new; old (b) deleted; (b)1 now (b)
and text “but may be ... N.J.A.C. 7:7E-4.4(i)” added; rest of section
recodified.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Mitigation ratio, sites and exemptions specified at (b)1.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

Rewrote the section.

Case Notes

Application for permit to construct dock was properly denied given
adverse impact on shallow aquatic environment. Mangel v. Njdepe/
LUR, 95 N.J.AR.2d (EPE) 133.

Bulkhead constructed in violation of regulations; removal ordered.
Walker v. New Jersey Department of Environmental Protection, 93
N.J.AR.2d (EPE) 69.

7:7E-3.16 Dunes

(a) A dune is a wind or wave deposited or man-made
formation of sand (mound or ridge), that lies generally
parallel to, and landward of, the beach and the foot of the
most inland dune slope. “Dune” includes the foredune,
secondary or tertiary dune ridges and mounds, and all
landward dune ridges and mounds, as well as man-made
dunes, where they exist (see Appendix, Figure 1, incorporat-
ed herein by reference).

1. Formation of sand immediately adjacent to beaches
that are stabilized by retaining structures, and/or snow
fences, planted vegetation, and other measures are con-
sidered to be dunes regardless of the degree of modifica-
tion of the dune by wind or wave action or disturbance by
development.

2. A small mound of loose, windblown sand found in
a street or on a part of a structure as a result of storm
activity is not considered to be a “dune.”

(b) Development is prohibited on dunes, except for de-
velopment that has no practicable or feasible alternative in
an area other than a dune, and that will not cause significant
adverse longterm impacts on the natural functioning of the
beach and dune system, either individually or in combina-
tion with other existing or proposed structures, land distur-
bances or activities. In addition, the removal of vegetation
from any dune, and the excavation, bulldozing or alteration
of dunes is prohibited, unless these activities are a compo-
nent of a Department approved beach and dune manage-
ment plan. Examples of acceptable activities are:
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1. Demolition and removal of paving and structures;

2. Limited, designated access ways for pedestrian and
authorized motor vehicles between public streets and the
beach that provide for minimum feasible interference with
the beach and dune system and are oriented so as to
provide the minimum feasible threat of breaching or
overtopping as a result of a storm surge or wave runup
(see N.J.A.C. 7:7TE-3A);

3. Limited stairs, walkways, pathways and boardwalks
to permit access across dunes to beaches, in accordance
with N.J.A.C. 7:7E-3A, provided they cause minimum
feasible interference with the beach and dune system;

4. The planting of native vegetation to stabilize dunes
in accordance with N.J.A.C. 7:7E-3A;

5. Sand fencing, either a brush type barricade or
picket type, to accumulate sand and aid in dune formation
in accordance with N.J.A.C. 7:7E-3A;

6. Shore protection structures which meet the coastal
engineering rule at N.J.A.C. 7:7E7.11(e); and

7. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7:7E-6.1).

(c) The creation of dunes for the purpose of shore pro-
tection is strongly encouraged. According to the National
Flood Insurance Program (NFIP) Regulations established
by the Federal Emergency Management Agency (FEMA),
primary frontal dunes will not be considered as effective
barriers to base flood storm surges and associated wave
action where the cross-sectional area of the primary frontal
dune, as measured perpendicular to the shoreline and above
the 100-year stillwater flood elevation and seaward of the
dune crest, is equal to or less than 1,100 square feet. This
standard represents the minimal dune volume to be consid-
ered effective in providing protection from the 100-year
storm surge and associated wave action, and should repre-
sent a “design dune” goal.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 NJ.R. 1797(c), 18 N.J.R.

314(a).

(b) deleted; new (b)—(f) added; (c) recodified to (h).

Repeal and New Rule, R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on filled water’s edge deleted.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d.428, effective October 16, 2000.
See: 32 N.J.R. 864(a), 32 N.J.R. 3784(b).

In (a), inserted “and mounds,” following “tertiary dune ridges” in the
introductory paragraph; and in (c), substituted “1,100” for “540”
preceding “square feet” in the second sentence.

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (a), inserted “and all landward dune ridges and mounds,” preced-

ing “as well as man-made dunes,” in the introductory paragraph; in

Supp. 2-3-03
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(b)6, substituted “coastal engineering rule at” for “use conditions of”
preceding the N.J.A.C. reference.

7:7E-3.17 Overwash areas

(a) An overwash area is an area subject to accumulation
of sediment, usually sand, that is deposited landward of the
beach or dune by the rush of water over the crest of the
beach berm, a dune or a structure. An overwash area may,
through stabilization and vegetation, become a dune (see
Appendix, Figure 1).

1. The seaward limit of the overwash area is the
seaward toe of the former dune, or the landward limit of
the beach, in the absence of a dune.

2. The landward limit of the overwash area is the
inland limit of sediment transport.

3. Verifiable aerial photography and other appropri-
ate sources may be used to identify the extent of over-
wash.

(b) Development is prohibited on overwash areas, except
for development that has no prudent or feasible alternative
in an area other than an overwash area, and that will not
cause significant adverse long-term impacts on the natural
functioning of the beach and dune system, either individual-
ly or in combination with other existing or proposed struc-
tures, land disturbances or activities. Examples of acceptable
activities are:

1. Creation of dunes or expansion of existing dunes in
accordance with N.J.A.C. 7.7E-3A,;

2. Demolition and removal of paving and structures;

3. Limited, designated access ways for pedestrians and
authorized motor vehicles between public streets and the
beach that provide for the minimum feasible interference
with the beach and dune system and are so oriented as to
provide the minimum feasible threat of breaching or
overtopping as a result of storm surge or wave runup;

4. Shore protection structures which meet the coastal
engineering rule at N.J.A.C. 7:7E-7.11(e);

5. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7:7E-6.1);

6. Removal of newly deposited overwash fans from
public roads and or developed lots; and

7. Construction of street-end beach accessways along
the oceanfront, provided they are oriented at an angle
against the predominant northeast storm approach, are
limited in width to no more than ten feet, and are
defined/stabilized with sand fencing. These standards
should be included in all beach and dune management
plans for oceanfront locations.

(c) A development may be permitted if, by creating a
dune with buffer zone or expanding an existing dune land-
ward, the classification of the site is changed so as to
significantly diminish the possibility of future overwash. In
determining overwash potential, the protective capacity of
newly created dunes will be evaluated in terms of the
“design dune” goal discussed in N.J.A.C. 7:7E-3.16(c).

Supp. 2-3-03

(d) A single story, beach/tourism oriented commercial
development located within a commercial boardwalk area
existing on July 19, 1993 is conditionally acceptable provided
that it meets the following conditions:

1. The site is located within an area currently used
and zoned for beach related commercial use, and is
landward of the boardwalk; ,

2. The height of the building does not exceed 15 feet
measured from either the elevation of the existing ground
or the boardwalk (depending on the specific site condi-
tions) to the top of a flat roof or the mid-point of a
sloped roof;

3. The facility is open to the general public and
supports beach/tourism related activities, that is, retail,
amusement and food services. Lodging facilities are ex-
cluded; and

4. The facility meets all the flood proofing require-
ments of the Flood Hazard Area Rule, N.J.A.C.
7:7TE-3.25.

(e) Any development determined to be acceptable at (b)
through (d) above shall comply with the requirements for
impervious cover and vegetative cover that apply to the site
under N.J.A.C. 7:7E-5 and 5B.

(f) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Substantially amended and recodified.
Repeal and New Rule, R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on existing lagoon edges deleted.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
In (d), rewrote the introductory paragraph; inserted a new (e); and
recodified former (e) as (f).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
In (b)4, substituted “coastal engineering rule at” for “use conditions
of” preceding the N.J.A.C. reference.

7:7E-3.18 Coastal high hazard areas

(a) Coastal high hazard areas are flood prone areas
subject to high velocity waters (V zones) as delineated on
the Flood Insurance Rate Maps (FIRM) prepared by the
Federal Emergency Management Agency (FEMA), and ar-
eas within 25 feet of oceanfront shore protection structures,
which are subject to wave run-up and overtopping. (see
Appendix, Figure 2 incorporated herein by reference). The
Coastal High Hazard Area extends from offshore to the
inland limit of a primary frontal dune along an open coast
and any other area subject to high velocity wave action from
storms or seismic sources. The inland limit of the V zone is
defined as the V zone boundary line as designated on the
FIRM or the inland limit of the primary frontal dune,
whichever is most landward.

7E-22
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(b) Residential development, including hotels and motels,
is prohibited in coastal high hazard areas except for single
family and duplex infill developments thdt meet the stan-
dards of N.JA.C. 7:7TE-7.2(e) or (f) or development in
Atlantic City in accordance with (g) below.

(c) In general, commercial development is discouraged in
coastal high hazard areas.

(d) Beach use related commercial development in coastal
high hazard areas is conditionally acceptable within areas
that are already densely developed, provided that:

1. The site is landward of the boardwalk;

2. The height of the building does not exceed 15 feet
measured from either the elevation of the existing ground
or the boardwalk (depending on the specific site condi-
tions) to the top of a flat roof or the mid-point of a
sloped roof;

3. The facility is open to the general public and
supports beach/tourism related activities, that is, retail,
amusement and food services. Lodging facilities are ex-
cluded; and

4. The facility complies with all the flood proofing
requirements at N.J.A.C. 7:7E-3.25, Flood hazard areas.

(e) Any development determined to be acceptable at (c)
and (d) above shall comply with the requirements for imper-
vious cover and vegetative cover that apply to the site under
N.J.A.C. 7:7E-S and cither N.J.A.C. 7:7E-5A or 5B.

(f) All permanent structures shall be set back a minimum
of 25 feet from oceanfront shore protection structures,
typically including bulkheads, revetments and seawalls and
occasionally jetties and groins if constructed at inlets. This
condition is applicable only to shore protection structures
that are of sufficient height and strength to provide resis-
tance to storm waves. This condition does not apply to
development in accordance with (g) below.

(g) The following development in Atlantic City is accept-
able in Coastal High Hazard Areas provided it meets the
standards of N.J.A.C. 7:7E-3.49:

1. Development on or over existing ocean piers;

2. Pilings necessary to support development proposed
on or over existing ocean piers; and

3. Development on or over the Boardwalk.

(h) Rationale: See the OAL Note at the beginning of
this subchapter.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Substantially amended.

Repeal and New Rule, R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(Db).
Text on natural water’s edge floodplains deleted.
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Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.1998 d.571, effective December 7, 1998.

See: 30 N.J.R. 1679(a), 30 N.J.R. 4210(b).
In (b), changed N.J.A.C. reference; and added (e).

Amended by R.2000 d.45, effective February 7, 2000.

See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
Rewrote the section. "

" Amended by R.2000 d.428, effective October 16, 2000.

See: 32 N.J.R. 864(a), 32 N.J.R. 3784(b).
In (b), inserted “or (f)” following “N.J.A.C. 7:7E-7.2(¢e)".

7:7E-3.19 Erosion Hazard Areas

(a) Erosion hazard areas are shoreline areas that are
eroding and/or have a history of erosion, causing them to be
highly susceptible to further erosion, and damage from
storms.

1. Erosion hazard areas may be identified by any one
of the following characteristics:

i. Lack of beaches;

ii. Lack of beaches at high tide;

iii. Narrow beaches;

iv. High beach mobility;

v. Foreshore extended under boardwalk;
vi. Low dunes or no dunes;

vii. Escarped foredune;

viii. Steep beach slopes;

ix. Cliffed bluffs as adjacent to beach;

x. Exposed, damaged or breached jetties, groins,
bulkheads or seawalls;

xi. High long-term erosion rates; or
xii. Pronounced downdrift effects of groins (jetties).

2. FErosion hazard areas extend inland from the edge
of a stabilized upland area to the limit of the area likely
to be eroded in 30 years for one to four unit dwelling
structures, and 60 years for all other structures, including
developed and undeveloped arcas. This distance is mea-
sured from the crest of a bluff for coastal bluff areas, the
most seaward established dune crest for unvegetated dune
areas, the first vegetation line from the water for estab-
lished vegetated dune areas, and the landward edge of a
beach or the eight foot North American Datum (NAD),
1983, contour line, whichever is farther inland, for non-
dune areas.

i. An established, unvegetated dune is a dune that
has been in place for at least two winter seasons, or has
been constructed with the approval of the Department.

ii. An established vegetated dune is a dune with an
existing vegetative cover which has been growing on site
for at least two growing seasons.

Supp. 2-3-03
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3. The extent of an erosion hazard area is calculated
by multiplying the projected annual erosion rate at a site
by 30 for the development of one to four unit dwelling
structures and by 60 for all other developments.

(b) Development is prohibited in erosion hazard areas,
except for:

1. Linear development which meets the Rule on Loca-
tion of Linear Development (N.J.A.C. 7:7E-6.1); '

2. Shore protection activities which meet the appro-
priate Coastal Engineering Use Rule (N.J.A.C.
7:7E-7.11);

3. Single story, beach/tourism oriented commercial de-
velopment located within a commercial boardwalk area
existing on July 19, 1993 is conditionally acceptable pro-
vided that it meets the following conditions:

i. The site is located within an area currently used
and zoned for beach related commercial use, and is
landward of and adjacent to the boardwalk;

ii. The height of the building does not exceed 15
feet measured from either the elevation of the existing
ground or the boardwalk (depending on the specific site
conditions) to the top of a flat roof or the mid-point of
a sloped roof;

ifi. The facility is open to the general public and
supports beach/tourism related recreational activities,
that is, retail, amusement and food services. Lodging
facilities are excluded;

iv. The facility meets all the flood proofing require-
ments of the Flood Hazard Areas rule; and

v. The development complies with the requirements
for impervious cover and vegetative cover that apply to
the site under N.J.A.C. 7.7E-5 and 5B;

4. Single family and duplex developments that meet
the standards of N.J.A.C. 7:7E~7.2(e) or (f);

5. The construction of dune walkover structures and
at-grade walkover pathways, in accordance with Depart-
ment standards found at N.J.A.C. 7:7E-3A;

6. Dune creation and beach maintenance activities in
accordance with Department standards found at N.J.A.C.
77E-3A; and

7. The following development in Atlantic City provid-
ed it meets the standards of N.J.A.C. 7:7E-3.49:

i. Development on or over existing ocean piers;

ii. Pilings necessary to support development pro-
posed on or over existing ocean piers; and

ifi. Development on or over the Boardwalk.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Supp. 2-3-03

(Agency note: N.J.A.C. 7:7E-3.20 and 3.21 belong to the
Barrier and Bay Islands subcategory.)

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Old (b) deleted; (b)1.-2. recodified to (b)-(c); old (c) now (d).
Repeal and New Rule, R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on alluvial flood margins deleted.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.1998 d.571, effective December 7, 1998.
See: 30 N.J.R. 1679(a), 30 N.J.R. 4210(b).
In (b)4, changed N.J.A.C. reference.
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
In (b), rewrote the introductory paragraph and added v in 3, and
added 7.
Amended by R.2000 d.428, effective October 16, 2000.
See: 32 N.J.R. 864(a), 32 N.J.R. 3784(b).
In (b)4, inserted “or (f)” following “N.J.A.C. 7:7TE-7.2(e)”.

7:7E-3.20 Barrier island corridor

(a) Barrier island corridors are the interior portions of
oceanfront barrier islands, spits and peninsulas. Along the
New Jersey Coast, headlands are located between Mon-
mouth Beach, Monmouth County and Pt. Pleasant Beach,
Ocean County.

1. The oceanfront barrier island corridor encompasses
that portion of barrier islands, spits and peninsulas (nar-
row land areas surrounded by both bay and ocean waters
and connected to the mainland) that lies upland of wet-
lands, beach and dune systems, filled water’s edges, and
existing lagoon edges. Barrier island corridor does not
include the headlands of northern Ocean County, Mon-
mouth County, and the southern tip of Cape May County,
which are part of the mainland.

(b) New or expanded development within the oceanfront
barrier island corridor is conditionally acceptable provided
that the development complies with the requirements for
impervious cover and vegetative cover that apply to the site
under N.J.A.C. 7:7E-5 and 5B.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
(b): OId text deleted and new text added; (b)1 through (c) recodi-
fied to (c)-(e).
Repeal and New Rule, R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.I.R. 2542(b).
Text on beaches deleted.
Amended by R.2000 d.45, effective February 7, 2000.
See: 31 N.JLR. 2042(a), 32 N.J.R. 503(a).
Rewrote (b).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
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1. The structure spans the entire width of the water
body, and has no associated structures located below the
mean high water line, unless it is demonstrated that such
a structure is not feasible;

2. The bridge is non-obtrusive, including siting, design
and materials, all of which are in character with the
surrounding development;

3. A vertical clearance of five feet is maintained be-
tween the elevation of the water body at mean high water
and the lowest structural member of the bridge where the
water depth is greater than two feet at mean high water;

4. A single crossing is used where feasible;

5. There is no reduction of the total width and volume
of the water body passing under the bridge;

6. The water body is crossed by a method which
minimizes disruption to the bottom of the water body;
and

7. The crossing is designed to minimize impacts to the
fishery resources, and is generally at a 90 degree angle to
the shoreline.

(h) Development of culverts is conditionally acceptable
provided it complies with the following:

1. A natural streambed is provided through either the
use of a bottomless structure or by recessing the culvert
bottom a minimum of 12 inches below the bottom of the
water body;

2. There is no reduction of the total pre-construction
width and volume of the water body passing through the
culvert; and

3. The crossing is designed to minimize impacts to the
fishery resources, and is generally at a 90 degree angle to
the shoreline.

(i) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on Hudson River Waterfront Area recodified to 3.48; text on
wild and scenic river corridors recodified from 3.44, expanded to
include those corridors protected under the Federal Wild and Scenic
River Act (16 U.S.C. §§ 1271-1278); development restricted by new
(b)4 and 5.

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Rewrote the section.

7:7E-3.47 Geodetic control reference marks

(a) Geodetic control reference marks are traverse sta-
tions and benchmarks established or used by the New Jersey
Geodetic Control Survey pursuant to P.L. 1934, c.116. They
include the following types:

1. Monument-(Mon), Disk-(DK): A standard United
States Coast and Geodetic Survey or New Jersey Geodet-
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ic Control Survey disk set in a concrete post, pavement,
curb, ledge rock, etc., stamped with a reference number,
and used for both horizontal and vertical control.

2. Point (Pt.): A State highway, tidelands (riparian),
city, etc. survey marker represented by a chiseled cross,
punch hole, brass plug, etc. used for horizontal and
vertical control. These stations are not marked, but if
there should be an enclosing box, the rim is stamped with
a number.

3. Rivet-(Rv.): A standard metal rivet set by the New
Jersey Geodetic Control Survey, used for vertical control.

4. Mark-(Mk.): Same as point, but used only for
vertical control. In the description of such marks there
should appear a mark number followed by an equality
sign and then the original name or elevation of the bench
mark, and in parentheses the name of the organization
which established the mark.

(b) The disturbance of a geodetic control reference mark
is discouraged. When a geodetic control reference mark
must be moved, raised or lowered to accommodate con-
struction, the New Jersey Geodetic Control Survey shall be
contacted at least 60 days prior to disturbance, and arrange-
ments shall be made to protect the position. If the position
can not be protected, it may be altered in position after
approval by the New Jersey Geodetic Control Survey and
under the supervision of a licensed professional engineer or
land surveyor using standard methods. Copies of field
notes and instruments, tape, and rod specifications including
calibration data, shall be submitted to the New Jersey
Geodetic Control Survey.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

New Rule R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Text on geodetic control reference marks recodified from 3.45.

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

7:7E-3.48 Hudson River Waterfront Area

(a) The following terms, when used in this section, shall
have the following meanings:

1. “Average building height” is defined as the mean
height of the roof line of a building on a pier measured
from the pier deck level to the top of the parapet or the
midpoint of a sloped roof above pier deck level.

2. “The Hudson River Waterfront Area” extends
from the George Washington Bridge in Fort Lee, Bergen
County to the Bayonne Bridge in Bayonne, Hudson
County, inclusive of all land within the municipalities of
Bayonne, Jersey City, Hoboken, Weehawken, West New
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York, Guttenberg, North Bergen, Edgewater and Fort
Lee subject to the Waterfront Development Law.

3. “Landward end of pier” means the end of the pier
at its point of attachment to the upland.

4. “Pier” means a pile supported, decked structure
extending from upland over water. The longest axis of a
pier is generally perpendicular to the shoreline. See
“platform” below.

5. “Pier deck level” means the lowest deck surface
that is at or above base flood elevation (the water surface
elevation of a 100-year flood as defined by the Federal
Emergency Management Agency).

6. “Platform” means a pile supported, decked struc-
ture extending from upland over water. The longest axis
of a platform is generally parallel to the shoreline. See
“pier” above.

7. “Walkway” means areas along the waterfront, in-
cluding areas on piers, that are devoted to activities by the
public such as but not limited to walking, jogging and
bicycle riding.

8. “Waterward end of pier” means the end of a pier
most distant from its point of attachment to the upland.

(b) Non-industrial development within the Hudson River
Waterfront Area shall conform with the criteria as set forth
in (d) below, which govern allowable building height, mass-
ing and public access. Industrial development, including
water dependent transportation (passenger and vehicular)
and cargo handling facilities, shall conform with the criteria
to the extent practical consistent with public safety and the
operational requirements of such facilities.

(c) Hudson River Waterfront Area development shall be
consistent with all other applicable Coastal Zone Manage-
ment rules with particular attention given to N.J.A.C.
7:7E-3.38, Public open space, N.J.A.C. 7:7E-3.39, Special
hazards areas, N.J.A.C. 7:7E-3.41, Special urban area,
NJA.C. T7:7E-7.14, High rise structures, N.J.A.C.
7:7E-8.11, Public access to the waterfront, N.J.A.C.
7:7E-8.12, Scenic Resources and Design, 'and N.J.A.C.
7:7E-8.4, Water Quality.

(d) The following standards apply to all developments
proposed on piers and will be used by the Department as a
guide for developments proposed on platforms. In some
cases, a platform may, in effect, function as upland and,
thus, be more appropriately reviewed under rules that regu-
late upland development.

1. Non-industrial development upon piers is condi-
tionally acceptable provided that specific amounts of usa-
ble landscaped public open space are incorporated into
the project, as provided below:

Supp. 2-3-03

i. The minimum length of public open space at the
landward end of a pier required for any building less
than or equal to 40 feet in average height shall be 20
feet;

ii. The minimum length of public open space at the
landward end of a pier required for any building above
40 feet in average height shall be computed as follows:

- 2
Minimum length of landward _ (ABH)?_ (2 x ABH) + 60 feet
open space 40 feet
Example: Average Minimum Landward

Height Open Space Length

80 feet 60 feet

70 feet 425 feet

60 feet 30 feet

50 feet 22.5 feet

40 feet 20 feet;

iii. The minimum length of distal public open space
at the waterward end of a pier required for any building
less than or equal to 40 feet in average height shall be
20 feet; '

iv. The minimum length of public open space at the
waterward end of a pier required for any building above
40 feet in average height shall be computed as follows:

ni 2
Minimum length of waterward _ (ABH)? (5 x ABH) + 120 feet
open space 16 feet
Example: Average Minimum Waterward
Height Open Space Length
80 feet 120 feet
70 feet 76 feet
60 feet 45 feet
50 feet 26 feet
40 feet 20 feet;

v. The area of public open space at the ends of
piers required by this section shall be the minimum
length times the width of the pier. The public open
space areas do not have to occupy the entire width of
the pier for the full minimum length required, and do
not have to be entirely at pier deck level, provided the
following criteria are satisfied:

(1) Public open space at each pier end, that covers
the full width of the pier, shall be at least 20 feet in
length or 70 percent of the minimum length, as
determined above at (d)1i through iv above, whichev-
er is greater;

(2) The remaining area of public open space (up
to 30 percent of the minimum length times the
average width of the pier) must be contiguous with
the public open space at the end 6f the pier; and

(3) Up to 50 percent of the public open space at
pier ends may be elevated up to 12 feet above pier
deck level provided that easy access is provided
between elevated and pier deck level public open
space areas, for able bodied and disabled people;

7E-40.0.4
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vi. At least one public access walkway of at least 16
feet in width shall be provided along the entire length
of a pier, from the waterward end to the landward end
at the point at which it abuts the Hudson River Water-
front Walkway. All such walkways shall be at pier deck
level or ramped so that disabled access is provided

between the public open space areas at both ends of a°

pier;

vii. Where piers are less than 400 feet apart, the
heights, as allowed by this section, shall be further
reduced by 20 percent for each pier. No reduction of
open space will be allowed as a result of this height
reduction; and

viii. Development that reuses existing structures on
piers shall comply with the above criteria to the maxi-
mum practical extent; and

ix. All pier structures shall conform with applicable
Federal flood hazard reduction standards as found in
44 CF.R. Part 60 and in the Uniform Construction
Code, N.J.S.A. 52:27D-1 et seq.

(e) All waterfront development along the Hudson River
shall develop, maintain and manage a section of the Hudson
Waterfront Walkway coincident with the shoreline of the
development property. The developer shall, by appropriate
instrument of conveyance, create a conservation easement in
favor of the Department. The conservation easement shall
define the physical parameters of the walkway and the
allowable uses, address the maintenance and management
duties and identify the responsible party. Development of
each project’s public access system shall conform to this
special area policy and to the Hudson Waterfront Walkway
Planning and Design Guidelines (1984) and the Hudson
Waterfront Walkway Design Standards (1989), subject to
the following clarification:

1. With the exception of water dependent industrial
uses, all Hudson River pier development shall provide
unrestricted, landscaped public access as required by (d)
above. Public access on piers shall be on a 24-hour basis,
but the Department will consider requests to limit access
late at night if the applicant submits an enforceable
agreement to ensure that access will be maintained for
the agreed upon hours. Public access to the main route of
the Hudson Waterfront Walkway shall be on a 24-hour
basis.

2. Water dependent industrial piers shall provide lin-
ear public access and/or public access observation nodes
as feasible, consistent with public safety.

3. Within all public access corridors and public open
space areas on piers, pedestrians shall have a declared
right of way over vehicles. Public access corridors may be
used for emergency vehicular access, but shall not serve as
service or general vehicular roadways. All instances of
vehicular/pedestrian crossing shall be designated to assure
motorists are aware they are crossing a pedestrian right of

7E-40.0.5

way. Stop signs, speed bumps and similar design tech-
niques shall be used as necessary.

(f) Applications which vary in detail from the standards
of this rule are discouraged, but will be considered for
approval if they would provide greater public access and/or
protection of natural or scenic resources than would be
afforded by strict compliance with this rule. Applicants
proposing a development which varies in detail from the
standards of this rule are encouraged to contact the Depart-
ment for guidance when conceptual plans have been pre-
pared.

New Rule, 1988 d.338, effective August 15, 1988.
See: 20 N.J.R. 139(a), 20 N.J.R. 2058(b).
Amended by R.1989 d.271, effective May 15, 1989.
See: 20 N.J.R. 1982(a), 21 N.J.R. 1332(b).

Change at (d) from all walkways being 15 feet in width to providing
at least one of at least 16 feet in width.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Text on Hudson River Waterfront Area recodified from 3.46; re-
quirement for easement to DEP added at (e) design standards and
guideline references updated.

Amended by R.2000 d.428, effective October 16, 2000.
See: 32 N.J.R. 864(a), 32 N.J.R. 3784(a).

In (e), substituted “restriction” for “easement” throughout introduc-
tory paragraph.

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (c), substituted “Zone Management rules” for “Resource and
Development Policies”; in (d), substituted “Department” for “Divi-
sion” and “rules” for “policies” and deleted the last sentence in the
introductory paragraph; in (e)l, substituted “Department” for “Divi-
sion”; rewrote (f).

Law Review and Journal Commentaries

Environmental Law. On the Waterfront. Lewis Goldshore and

Marsha Wolf, 157 N.J.L.J. 1180.

7:7TE-3.49 Atlantic City

(a) Atlantic City is those lands within the municipal
boundary of the City of Atlantic City.

(b) “Casino hotels” are hotels with casinos as provided
for in the Casino Control Act (P.L. 1977, ¢.100, as amend-
ed).

1. Casino hotel development in Atlantic City shall be
located in the city’s traditional resort area (along the
Boardwalk), and in the State Marina area to the maxi-
mum extent practicable. For the purpose of this section,
the State Marina area is the area bounded by Clam
Creek, Absecon Inlet, Clam Thorofare, Penrose Canal,
Absecon Boulevard, Huron Avenue, and Maryland Ave-
nue to Magellan Avenue, across Delta Basin.

i. Casino hotel development is discouraged in exist-
ing residential areas and in areas where access by public
transportation between the proposed hotel-casino and
the Boardwalk is limited.

ii. Casino hotel development is discouraged along
the access highways to Atlantic City that is, along the
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entire Atlantic City Expressway, Route 40 north and
west of Beach Thorofare and Route 30 northwest of
Penrose Canal.

iii. Casino development is encouraged in Atlantic
City to ensure that the objectives of the 1976 constitu-
tional referendum on casino gambling, including the
stimulation of new construction and the revitalization of
Atlantic City and its region, are achieved.

(c) The following standards apply to all development
proposed on or over the existing ocean piers listed at (c)1
below.

1. Existing ocean piers (piers) are limited to the foot-
print of the following five piers, as depicted on the
Department’s 1995-1997 National Aerial Photographic
Program imagery (GIS):

i. Garden Pier;
ii. Steel Pier;

iii. Steeplechase Pier, except that Steeplechase Pier
may be connected to the Boardwalk provided the con-
necting portion of the pier does not exceed the width of
the existing Steeplechase Pier;

iv. Central Pier; and
v. Million Dollar Pier (Ocean One).

2. Residential development is prohibited on the exist-
ing ocean piers except where a waiver of strict compliance
with the municipal flood damage prevention ordinance
has been granted by the Federal Emergency Management
Agency for a hotel to be located over the water.

3. The development proposed on the pier must have
an evacuation plan approved by the Atlantic City Office
" of Emergency Management.

4. A minimum of 50 percent of the total floor area of
any building constructed on the pier shall be devoted to
publicly accessible, non-casino entertainment and recre-
ation.
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5. The height of the structures on the pier shall not
exceed 100 feet above the deck surface of the Boardwalk,
except for decorative architectural elements and amuse-
ment rides which shall not exceed 200 feet. There shall be
no occupancy above the 100 foot elevation. '

6. The height of the structures on the pier shall not:
exceed 50 feet above the deck surface of the Boardwalk
within 100 feet of the property line in common with the
Boardwalk.

7. A building setback of 50 feet shall be maintained
from the seaward end of the pier. If a building is 50 feet
or more in height, an additional 20 feet setback from the .
seaward end of the pier is required.

8. Public access shall be provided in accordance with
all of the following:

i. The development shall provide a means for pe-
destrians to walk along the dry beach under the pier
from one side to the other, except where the beach is
so narrow as to preclude such passage;

ii. A stairway shall be provided from the pier to the
beach and from the Boardwalk to the beach on the
southwesterly side of the pier, where the pier intersects
the Boardwalk and, on the northeasterly side of the
pier, either where the pier intersects the Boardwalk or
on the Boardwalk within 50 feet of the point at which
the pier intersects the Boardwalk;

iii. Publicly accessible open space, including lighted
public seating and viewing and, where appropriate,
fishing areas, shall be provided at the seaward end of
the pier at the level of the deck surface of the Board-
walk. The publicly accessible open space shall occupy
the entire width of the pier (parallel to the ocean
shoreline in a northeast-southwest direction) for a dis-
tance of 50 feet landward from the end of the pier. The
area between 30 and 50 feet inland from the end of the
pier may be occupied by outdoor dining and food
concessions and be partially enclosed, through the use
of awnings, canopies, and windbreaks. No other struc-
tures shall be placed in this area;

Next Page is 7E-40.1
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1. American beachgrass is the preferred species for
the stabilization of newly established dunes, and for stabi-
lization of the primary frontal dune. Woody plant species
are suitable for back dune and secondary dune environ-
ments. Herbaceous plant species are preferred as supple-
mental plantings for all dune areas.

2. Dune vegetation should be diversified as much as
possible, in an effort to provide continuous stabilization in
the event that pathogens reduce or eliminate the effec-
tiveness of one species. A complex of associated grasses,
herbaceous species and woody species is preferred to the
planting of one species.

(d) The construction of elevated timber dune walkover
structures shall be in accordance with the standards and
specifications (or similar specifications) described in Beach
Dune Walkover Structures (Florida Sea Grant, 1981). The
construction of elevated dune walkover structures, particu-
larly at municipal street-ends and other heavily used beach
access points, is preferred to the construction of pathways or
walkways through the dunes.

1. Copies of the DEP and Florida Sea Grant reports
are available from the DEP, Land Use Regulation Pro-
gram, PO Box 439, Trenton, NJ 08625-0439. Copies of
the Soil Conservation Service report are available directly
from the Soil Conservation Service, Plant Materials Cen-
ter, 1536 Route 9 North, Cape May Court House, NJ
08210.

(e) The construction of at-grade dune walkovers is ac-
ceptable only at single family and duplex residential dwell-
ings, subject to the following conditions:

1. Only one walkover per residential building is al-
lowed;

2. The width of the walkover must not exceed four
feet;

3. The walkover shall be fenced on both sides through
the use of sand fencing;

4. The use of unrolled sand fencing as a base for the
walkover is preferred to the use of planks and boards.
Sand fence based walkovers allow for easier seasonal
removal and placement, and allow for greater growth of
beachgrass, while still providing an adequate base for
pedestrian traffic; and

5. Solid boardwalk type walkovers shall be elevated at
least one foot above the dune, to allow for movement of
sand and vegetative growth under the boardwalk struc-
ture.

(f) The controlled use of discarded natural Christmas
trees for the purpose of dune stabilization is generally
discouraged, but may be acceptable, in accordance with the
standards set forth below. Discarded Christmas trees serve
the same function as sand fencing, by trapping wind blown
sand and facilitating sand deposition and dune formation.

7E-40.7

However, uncontrolled or inappropriate placement of trees
will hinder the development of dunes and may present a fire
hazard.

1. Only natural, coniferous trees are suitable for use
in dune stabilization. The use of tree limbs, clippings,
artificial trees, and other dead vegetation is prohibited;

2. Trees should be placed at least 100 feet landward
of the high water line, in areas which are generally not
subject to spring tidal inundation and wave swash action;

3. The placement of trees should be oriented against
the prevailing winds, in either a straight line or zig-zag
formation;

4. The trees should be installed by overlapping the
stump end of one tree with the pointed end of another,
and then anchoring the connection point with a sufficient
amount of sand to hold the trees in place;

5. Newly placed trees should be monitored to ensure
that the trees remain anchored and do not become dis-
lodged. Additional quantities of sand or wooden anchor
stakes may be used to hold the trees in place until they
become stabilized; and

6. All newly deposited sand should be stabilized
through the planting of beachgrass, during the appropri-
ate planting season.

Amended by R.2000 d.428, effective October 16, 2000.
See: 32 N.J.R. 864(a), 32 N.J.R. 3784(b).

In (c), deleted “Japanese Sedge (Carex kobomugi)”, “Rugosa Rose
(Rosa rugosa)”, “Japanese Black Pine (Pinus thunbergii)” and “Dusty
Miller (Artemesia stelleriana)” in the introductory paragraph.
Recodified from N.J.A.C. 7:7E-3A.3 and amended by R.2003 d.60,

effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

Former N.J.A.C. 7:7E-3A.4, Standards applicable to the construction

of boardwalks, recodified to N.J.A.C. 7:7E-3A.5.

7:7E-3A.5 Standards applicable to the construction of
boardwalks

(a) The construction of oceanfront or bayfront board-
walks should address a number of engineering concerns
related to structural support, resistance to vertical and hori-
zontal water and wind loads, and scouring. The construc-
tion of boardwalks along tidal shoreline is acceptable, in
accordance with the following standards:

1. All timber support piles shall be a minimum of
eight inches in diameter;

2. Support piles should be driven to a depth of at least
—10 feet (mean sea level), for all V-zone locations. In
A-zones, the depth of penetration should be at least
—five feet (mean sea level);

3. The method for insertion of piles should be a pile
driver or drop hammer;

4. All support joists and timber connections should be
anchored through the use of hurricane clips or metal
plates; and
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5. All metal fasteners, including but not limited to
bolts, screws, plates, clips, anchors and connectors, shall
be hot dipped galvanized.

Recodified from N.J.A.C. 7:7E-3A.4 by R.2003 d.60, effective February
3, 2003.
See: 34 N.J.R. 74(a), 35 N.JR. 632(a).

SUBCHAPTER 3B. INFORMATION REQUIRED
IN WETLAND AND INTERTIDAL AND
SUBTIDAL SHALLOWS MITIGATION
PROPOSALS

7:7E-3B.1 Purpose and scope

(a) This subchapter sets forth the standards for mitigation
proposals pursuant to N.J.A.C. 7:7E-3.15 and 3.27.

1. Mitigation for the loss of tidal wetlands and interti-
dal and subtidal shallows shall comply with the Coastal
Permit Program rules, N.J.A.C. 7:7, and the Coastal Zone
Management rules, N.J.A.C. 7:7E, and include an appro-
priate buffer area; and

2. Mitigation for the loss of freshwater wetlands shall
comply with the Freshwater Wetlands Protection Act
rules, N.J.A.C. 7:7TA, Coastal Permit Program rules,
NJ.A.C. 7.7, and the Coastal Zone Management rules,
N.J.A.C. T:7E.

New Rule, R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

Former N.J.A.C. 7:7E-3B.1, Mitigation proposal requirements, reco-
dified to N.J.A.C. 7:7E-3B.2.

7:7E-3B.2 Tidal wetland and intertidal and subtidal
shallows mitigation proposal requirements

(a) All tidal wetland and intertidal and subtidal shallows
mitigation proposals submitted to the Land Use Regulation
Program shall include, but not be limited to:

1. An introduction describing the wetland or intertidal
and subtidal shallows mitigation proposal. The introduc-
tion shall include the following:

i. The amount, in acres, of:

(1) Wetlands to be created, enhanced, or restored,
in accordance with N.J.A.C. 7:7E-3.27 and the asso-
ciated wetlands buffer area required by N.J.A.C.
7:7E-3.28; or

(2) The amount of intertidal and subtidal shallows
to be created as required by NJ.A.C. 7:7E-3.15;

ii. The goals of the mitigation project in terms of
either (a)lii(1) or (2) below:

Supp. 2-3-03

7E-40.8

(1) For creation, restoration or enhancement of
wetlands, the wetlands types, values, and functions,
and a discussion of how the mitigation proposal will
satisfy those goals. For example, the goal of the
wetlands mitigation project is to establish a low
marsh wetland complex dominated by Spartina alter-
niflora that is flowed twice daily by the tide; or

(2) For intertidal and subtidal shallows creation,
the area, depth, and duration of tidal inundation;

iii. The reasons why the mitigation site is an appro-
priate site for meeting the goals in (a)lii above, and the
aspects of the site that will ensure the success of the
mitigation project;

iv. A copy of the USGS quad map(s) showing the
location of the permitted activity and showing the
mitigation site with the state plane coordinates of the
mitigation site. The accuracy of these coordinates shall
be within 50 feet of the actual center point of the site.
For linear mitigation projects 2,000 feet in length and
longer, additional coordinates shall be provided at each
1,000 foot interval; and

v. The New Jersey Wetlands/Tidelands Map num-
ber(s) for the development and for the mitigation site,
if the mitigation site is at a different location;

2. A description (such as size, type, vegetation, hydrol-
ogy, and wildlife use) of the wetlands or intertidal and
subtidal shallows that are being destroyed or disturbed by
the permitted activity;

3. Photographs of the proposed mitigation site show-
ing topography, vegetation, tidal streams and wetland
features;

4. The names and addresses of all current and pro-
posed owner(s) of the mitigation site;

5. The lot, block, municipality and county of the
proposed mitigation site. This information shall also be
visible on the front page of the proposal and on the site
plan;

6. A description of the existing ecosystem of the miti-
gation site, including a discussion of the vegetation, soils,
and hydrology, wildlife and adjacent land use;

7. A projected water budget for the proposed mitiga-
tion site. The water budget should detail the sources of
water for the mitigation project as well as the water
losses. The projected water budget should document that
an ample supply of water is available to create, enhance,

or restore wetland conditions, as applicable. The water .

budget must contain sufficient data to show that the
mitigation project will indefinitely in the future have
sustained wetland hydrology, or for intertidal and subtidal
shallows, that the mitigation project will have sustained
tidal inundation. The water budget shall include the fol-
lowing regional information for the proposed and existing
site conditions:
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7:7E-3C.3 Standards for conducting Endangered or
Threatened Wildlife Species Habitat
Evaluations

(a) These standards shall be used by applicants who
dispute the Department designation of the site as endan-
gered or threatened wildlife species habitat, or dispute the
boundary of that habitat. Applicants who dispute the De-
partment’s determination shall provide information that
demonstrates that the habitat is not suitable for each of the
endangered or threatened wildlife species that resulted in
that resulted in identification of the site, a portion of the
site, or an area abutting the site, as endangered or threat-
ened wildlife species habitat in accordance with N.J.A.C.
7:7E-3.38(a) and/or (d).

(b) Habitat evaluations for endangered or threatened
wildlife species pursuant to N.J.A.C. 7:7E-3.38(c) shall be
conducted for each wildlife species described in (a) above.
This habitat evaluation shall:

1. Use scientific methodology appropriate for each
species or species group;

2. Examine specific attributes and characteristics of
the site that limit or eliminate its suitability as habitat,
including, but not limited to, an examination of vegetative
cover, soils, hydrology, existing land use and any other
factors that are used to determine suitability of a site for
the species. The site’s vegetative analysis shall include an
on-site investigation and evaluation; and

3. Include an examination of the area surrounding the
site using aerial photographs and/or appropriate cover
maps.

(c) A survey for the endangered or threatened wildlife
species that resulted in identification of the site, a portion of
the site, or an area abutting the site, as endangered or
threatened wildlife species habitat in accordance with
N.J.A.C. 7:7E-3.38(a) and/or (d), will only be considered in
the context of supplementing information on habitat suita-
bility. If such a survey is conducted, it shall be conducted
consistent with techniques established in the scientific litera-
ture.

New Rule, R.2003 d.60, effective February 3, 2003.
See: 34 N.JR. 74(a), 35 N.J.R. 632(a).

7:7E-3C.4 Standards for reporting the results of impact
assessments and habitat evaluations

(a) All habitat evaluations and impact assessments sub-
mitted to the Department shall include:

1. An introduction describing the goals of the habitat
evaluation and/or impact assessment;

2. A copy of the USGS quad map(s) showing the
location of the site, with the State plane coordinates of
the site. The accuracy of these coordinates shall be within
50 feet of the actual center point of the site. For linear
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sites, 2,000 feet in length and longer, additional coordi-
nates shall be provided at each 1,000 foot interval;

3. The lot, block, municipality and county in which the
site is located;

4. For wildlife habitat evaluations and impacts assess-
ments only, a map identifying the site, and the areas
mapped as endangered or threatened wildlife species
habitat on the Landscape Maps onsite and abutting the
site, along with a list of the endangered or threatened
species that resulted in the mapping of endangered or
threatened species habitat;

5. For impact assessments for plant species only, a
map identifying the location of the species habitat on the
site or abutting the site along with a list of the potential
plant species from the Department’s Natural Heritage
Database;

6. A description of the habitat requirements for each
of these species identified at (a)4 and/or 5 above, includ-
ing appropriate literature citations; and

7. The names and qualifications of all investigators
who performed habitat evaluations, species surveys,
and/or impact assessments.

(b) For wildlife habitat evaluations only, a narrative, in-
cluding supporting documentation, including maps, photo-
graphs and field logs, which contains the following:

1. A description, for each species, of the findings of
the habitat evaluation performed in accordance with
N.J.A.C. 7:7E-3C.3;

2. If a survey was conducted in accordance with
N.J.A.C. 7:7TE-3C.3(b), literature citations for the meth-
odology used and a description of how the methodology
was applied to the survey, giving the following informa-
tion: surveyor’s name(s), dates and times surveys were
performed, number of samples, and number of replica-
tions. This information shall be provided for each species
surveyed; and

3. A comparison of the findings of the habitat evalua-
tion with the known habitat requirements for each spe-
cies, as provided at (a)6 above, and a description of the
specific attributes and characteristics of the site that limit
or eliminate the site’s suitability as habitat.

(c) For impact assessments only, a narrative, including
supporting documentation, such as maps and photographs,
which contains the following:

1. A description for each species, of how the proposed
development will alter habitat, including vegetation, soils,
hydrology, human disturbance, and effects on competitor,
parasite, or predator species. The impact assessment shall
describe the likely affects of the proposed development
on the local populations of the particular species on or
abutting the site and why the development would not
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directly or through secondary impacts adversely affect
each endangered or threatened species habitat; and

2. Literature citations used to reach the conclusions in .

(c)1 above.

New Rule, R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

SUBCHAPTER 4. GENERAL WATER AREAS

OFFICE OF ADMINISTRATIVE LAW NOTE: Rationale state-
ments were filed as a part of these rules, but have not been
reproduced in this subchapter. The rationale statements can be
reviewed at the following office:

Office of Administrative Law
Quakerbridge Plaza

Bldg. No. 9

PO Box 049

Trenton, New Jersey 08625-0049

7:7E-4.1 Purpose and scope

(a) General Water Areas are all water areas which are
located below either the spring high water line or the
normal water level of non-tidal water that are subject to this
subchapter and to Special Area rules.

(b) General Water Areas are divided by volume and
flushing rate into eight categories as described below:

1. “Atlantic Ocean” includes the area of the Atlantic
Ocean that extends out to the three geographical mile
limit of the New Jersey territorial sea and is bounded by
the boundaries of New York and Delaware (see Appen-
dix, Figure 13c).

2. “Lakes, ponds and reservoirs” are relatively small
water bodies with no tidal influence or salinity. Many
are groundwater fed, while others serve as surface
aquifer recharge areas. Lakes that are the result of
former mining operations are not included in this defi-
nition, but are defined at N.J.A.C. 7:7E-3.14, Wet
borrow pits.

3. “Large rivers” are waterways with watersheds
greater than 1,000 square miles. Large Rivers are limit-
ed to the Delaware, Hudson and Raritan Rivers.

i. The Delaware River is a tidal river from the
Bridge Street Bridge in Trenton to its mouth at
Delaware Bay, defined as a line between Alder Cov-
er, Lower Alloways Creek Township and the Dela-
ware River Basin Commission River and Bay Memo-
rial at Liston Point, Delaware.
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ii. The Hudson River is a tidal river from the
New York State Line to its mouth at Upper New
York Bay at the Morris Canal, Jersey City.

iii. The Raritan River is a tidal river from a point
approximately 1.1 miles upstream from the Landing
Lane Bridge between Piscataway and Franklin Town-
ships to its mouth at Raritan Bay and the Arthur Kill.

4. ‘“Man-made harbors” are semi-enclosed or pro-
tected water areas which have been developed for boat
mooring or docking.

5. “Medium rivers, creeks and streams” are rivers,
streams and creeks with a watershed of less than 1,000
square miles. This definition includes waterways such as
the Hackensack, Passaic, Oldmans, Big Timber, Penn-
sauken, Navesink, Manasquan, Toms, Wading, Mullica,
Great Egg, Maurice, Cohansey, Salem, and Rancocas
(see Appendix, Figures 13c-e, incorporated herein by
reference).

6. “Open bays” are a large, semi-confined estuaries
with a wide unrestricted inlet to the ocean and with a
major river mouth discharging directly into the upper
portion. Open bays are limited to the Delaware Bay,
Raritan Bay, Sandy Hook Bay and Upper New York
Bay (see Appendix, Figure 13b, incorporated herein by
reference).

7. “Semi-enclosed and back bays” are a partially
confined estuary with direct inlet connection and some
inflow of freshwater. Semi-enclosed bays differ from
back bays in depth, degree of restriction of inlet and
level of freshwater flow.

8. “Tidal guts” are the waterway connections be-
tween two estuarine bodies of water. Also known as
thorofares or canals, tidal guts control the mix of salt
and freshwater. Examples include the Arthur Kill and
Kill Van Kull (see Appendix, Figures 13a-e, incorporat-
ed herein by reference).

(c) NJ.A.C. 7:7TE-4.2 through 4.20 set forth the require-
ments for specific types of development within General
Water Areas as defined at (a) above. In many cases an area
already identified as a Special Area will also fall within the
definition of a General Area. In these cases, both General
and Special Area rules apply. In case of conflict between
General and Special Area rules, the more specific Special
Area rules shall apply. :

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Rewrote the section.

Next Page is 7E-41
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7:7E-4.2 Aquaculture

(a) Aquaculture is the use of permanently inundated
water areas, whether saline or fresh, for the purposes of
growing and harvesting plants or animals in a way to
promote more rapid growth, reduce predation, and increase
harvest rate. Oyster farming in Delaware Bay is a form of
aquaculture.

(b) Aquaculture is encouraged in all General Water Ar-
eas as defined at N.J.A.C. 7:7E-4.1, provided:

1. It does not unreasonably conflict with resort or
recreation uses;

2. It does not cause significant adverse off-site envi-
ronmental impacts; and

3. It does not present a hazard to navigation. A
hazard to navigation includes all potential impediments to
navigation, including access to adjacent moorings, water
areas and docks and piers.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
Section substantially amended.
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Dock, pile and breakwater dimensions and dredging requirements
added.
Recodified from 7:7E-4.11 and amended by R.1994 d.380, effective July
18, 1994 (operative July 19, 1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Prior text at 7:7E-4.2, Water Area Policy Summary Table, repealed.
Amended by R.2000 d.428, effective October 16, 2000.
See: 32 N.J.R. 864(a), 32 N.J.R. 3784(b).
Rewrote (e).
Repeal and New Rule, R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Section was “Acceptability conditions for uses”.

Case Notes

Waterfront pier built without permit; no unusual circumstances
warranting grant of application to legalize structure. Rotelle v. Divi-
sion of Coastal Resources. 92 N.J.A.R.2d (EPE) 107.

7:7E-4.3 Boat ramps

(a) Boat ramps are inclined planes, extending from the
land into a water body for the purpose of launching a boat
into the water until the water depth is sufficient to allow the
boat to float. Boat ramps are most frequently constructed of
asphalt, concrete or crushed shell.

(b) Boat ramps are conditionally acceptable provided:

1. There is a demonstrated need that cannot be met
by existing facilities;

2. They cause minimal practicable disturbance to in-
tertidal flats or subaqueous vegetation;
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3. Boat ramps shall be constructed of environmentally
acceptable material, such as concrete or oyster shells; and

4. Garbage cans are provided near the boat ramp.

(c) Public use ramps shall have priority over restricted
use and private ramps.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

Repealed by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Section was “Ocean”.

New Rule, R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

7:7E-4.4 Docks and piers for cargo and commercial
fisheries

(a) Docks and piers for cargo and passenger movement
and commercial fisheries are structures supported on pilings
driven into the bottom substrate or floating on the water
surface, used for loading and unloading passengers or cargo,
including fluids, connected to or associated with, a single
industrial or manufacturing facility or to commercial fishing
facilities.

(b) Docks and piers for cargo and passenger movement
and commercial fisheries are conditionally acceptable pro-
vided:

1. The width and length of the dock or pier is limited
to only what is necessary for the proposed use;

2. The dock or pier will not pose a hazard to naviga-
tion. A hazard to navigation includes all potential impedi-
ments to navigation, including access to adjacent moor-
ings, water areas and docks and piers; and

3. The associated use of the adjacent land meets all
applicable Coastal Zone Management rules.

(c) The standards for port uses are found at N.J.A.C.
7:7E-7.9. The standards for the construction of a dock or
pier composed of fill and retaining structures are found at
N.J.A.C. T:TE-4.10.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

Repealed by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Section was “Open bay”.

New Rule, R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 NJ.R. 632(a).

7:7TE-4.5 Recreational docks and piers

(a) Recreational and fishing docks and piers are struc-
tures supported on pilings driven into the bottom substrate,
or floating on the water surface or cantilevered over the
water, which are used for recreational fishing or for the
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mooring of boats or jet skis used for recreation or fishing,
except for commercial fishing, and house boats.

(b) Recreational docks and piers, including jet ski ramps,
mooring piles, are conditionally acceptable provided:

1. There is a demonstrated need that cannot be satis-
fied by existing facilities;

2. The construction minimizes adverse environmental
impact to the maximum extent feasible;

3. The docks and piers and their- associated mooring
piles are located so as to not conflict with overhead
transmission lines;

4. There is minimum feasible interruption of natural
water flow patterns;

5. Space between horizontal planking is maximized
and width of horizontal planking is minimized to the
maximum extent practicable. Under normal circum-
stances, a minimum of % inch, % inch, % inch, or one inch
space is to be provided for four inch, six inch, eight to 10
inch, or 12 inch plus wide planks, respectively;

6. The width of the structure shall not exceed twice
the clearance between the structure and the surface of the
ground below or the water surface at mean high tide
(measured from the bottom of the stringers), except for
floating docks whose width shall not exceed eight feet.
Under typical circumstances the maximum width of the
structure shall be eight feet over water and six feet over
wetlands and intertidal flats, except as noted at (b)6iii
below. For the purposes of this section, an intertidal flat is
a low lying strip of land along a shoreline located between
spring high and spring low tides. The height of the
structure over wetlands shall be a minimum of four feet
regardless of width;

i. A minimum of eight feet of open water shall be
provided between any docks if the combined width of
the docks over the water exceeds eight feet;

ii. Construction and placement of the dock shall be
a minimum of four feet from all property lines, for
docks which are perpendicular to the adjacent bulkhead
or shoreline; and

iii. In man-made lagoons only, the maximum width
of the structure shall be eight feet over water and six
feet over wetlands; The height of the structure over
wetlands shall be a minimum of four feet;

7. In man-made lagoons only, the structure extends no
more than 20 percent of the width of the lagoon from
bank to bank; and

8. The proposed structure and associated mooring
piles do not hinder navigation or access to adjacent water
areas. A hazard to navigation will apply to all potential
impediments to navigation, including access to adjacent
moorings, water areas and docks and piers.
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(c) The construction of recreational docks and piers with-
in areas designated by the Department as shellfish habitat
must comply with the standards specified under the shellfish
habitat rule, N.J.A.C. 7:7E-3.2.

(d) The construction of recreational docks and piers with-
in submerged vegetation areas must comply the standards
specified under the submerged vegetation rule, N.J.A.C.
T:7E-3.6.

(e) For sites which have existing dock or pier structures
exceeding eight feet in width over water areas and/or wet-
lands, which were constructed prior to September 1978 and
for which the applicant proposes to increase the coverage
over the water area or wetland by relocating or increasing
the number or size of docks or piers, the existing oversized
structures must be reduced to a maximum of eight feet in
width over water areas and six feet in width over wetlands
and intertidal flats. All structures proposed as part of an
expansion must comply with all of the applicable Coastal
Zone Management rules.

(f) The construction of covered or enclosed structures
such as gazebos or sheds located on or above the decking of
recreational docks and piers is prohibited except on public
piers owned and controlled by a public agency.

(g) Rationale: See the OAL Note at the beginning of this
subchapter.

Repealed by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Section was “Semi-enclosed and back bay”.

New Rule, R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

7:7E-4.6 Maintenance dredging

(a) Maintenance dredging is the removal of accumulated
sediment from previously authorized and legally dredged
navigation and access channels, marinas, lagoons, canals or
boat moorings for the purpose of maintaining a previously
authorized water depth and width for safe navigation.

1. To be considered maintenance dredging:

i. The proposed dredge area must be limited to the
same depth, length and width as the previous dredging
operation; and

ii. For natural water areas, the area must have been
either:

(1) Currently used for navigation or mooring of
vessels requiring the proposed water depth; or

(2) Dredged within the last 10 years.

(b) Maintenance dredging is conditionally acceptable to
the authorized depth, length and width within all General
Water Areas to ensure that adequate water depth is avail-
able for safe navigation, provided:

TE-42 .
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2. The requirement for planting of herb/shrub vegeta-
tion at (a)2 above can be satisfied by preserving equiva-
lent wooded areas or planting an equivalent area of trees
in addition to that required under (a)1 above.

TABLE F
Tree Preservation and Planting
Percentages for a Forested Site

Tree Tree Preservation
Preservation  and/or Planting

Development Intensity Percentage Percentage
High development intensity

in an urban area region 25 percent 5 percent
Medium development in-

tensity 25 percent 5 percent
Low development intensity 30 percent 0 percent

TABLE G
Tree Planting Percentages for an Unforested Site

Tree Preservation
and/or Planting

Development Intensity Percentage

High development intensity 5 percent
Medium development intensity 20 percent
Low development intensity 5 percent

Amended by R.2003 d.60, effective February 3, 2003.
See: 34 NJ.R. 74(a), 35 N.J.R. 632(a).
In (c), added 1 and 2.

SUBCHAPTER 5B. IMPERVIOUS COVER LIMITS
AND VEGETATIVE COVER PERCENTAGES
IN THE CAFRA AREA

7:7E-5B.1 Purpose and scope

(a) This subchapter sets impervious cover limits and vege-
tative cover percentages for sites in the CAFRA area. For a
site in the CAFRA area, impervious cover limits and vegeta-
tive cover percentages are based on the site’s location in a
coastal center; in a Coastal Planning Area; in a CAFRA
center, CAFRA core, or CAFRA node; or on a military
installation.

(b) Except as may be required by law, it is not the intent
of this subchapter that the extent to which a municipality
has or has not conformed its ordinances or development
master plan to this subchapter be considered by any depart-
ment, agency, or instrumentality of State government in:

1. Administering any State grant, loan, or any finan-
cial assistance program involving the expenditure of State
funds;

2. Making any permitting decision involving infra-
structure that is deemed necessary by the permitting
authority to alleviate significant and imminent threats to
public health and safety; or
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3. Making any permitting decision involving transpor-
tation infrastructure deemed necessary by the permitting
authority solely to meet the needs of existing populations
or anticipated populations based on valid development
approvals by all relevant entities at the time of permit
application, provided the permit application meets all of
the substantive requirements of this chapter.

(c) Subsection (b) above shall not be construed to limit
the ability of any department, agency, or instrumentality of
State government to give preferential treatment to any
municipality that is certified as a Sector Permit municipality
under N.J.A.C. 7:7-9.

(d) Subsection (b) above shall not be construed to:

1. Prevent the awarding of any financial assistance,
grant, or loan for planning purposes;

2. Contravene the legislative intent concerning capital
projects pursuant to N.J.S.A. 52:9S-2 et seq,;

3. Contravene the legislative intent concerning coastal
planning policies pursuant to N.J.S.A. 52:18A-206; or

4. Prevent the Department from considering second-
ary impacts in accordance with N.J.A.C. 7:7E-6.3.

(e) Compliance with the impervious cover limits and
vegetative cover percentages of this subchapter shall not
exempt any development from the Special Areas rules at
NJ.A.C. 7:7E-3, the resource rules at N.J.A.C. 7.7E-8, or
any other provision of this chapter.

Amended by R.2001 d.81, effective March 5, 2001.
See: 32 N.J.R. 352(a), 32 N.J.R. 682(a), 33 N.J.R. 843(a).
Added designation to first paragraph, and added (b) through (e).

7:7TE-5B.2 Coastal Planning Areas

(a) For purposes of this subchapter and consistent with
all other rules in this chapter, descriptions and policy objec-
tives for the Coastal Planning Areas are set forth in (b)
through (f) below.

(b) The Coastal Metropolitan Planning Area includes a
variety of communities on the New Jersey coast. This Coast-
al Planning Area generally has a high population density
and existing public water and sewer systems. The policy
objectives for the Coastal Metropolitan Planning Area are
as follows:

1. Guide development and redevelopment to ensure
efficient use of scarce land while capitalizing on the
inherent public facility and service efficiencies of concen-
trated development patterns;

2. Accommodate a variety of housing choices through
development and redevelopment;

3. Promote economic development by encouraging re-
development efforts such as infill, consolidation of prop-
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erty, and infrastructure improvements, and by supporting
tourism and related activities;

4. Promote high-density development patterns in
coastal urbanized areas to encourage the design and use
of public transit and alternative modes of transportation
to improve air quality, to improve travel among popula-
tion and employment centers and transportation termi-
nals, and to promote transportation systems that address
the special seasonal demands of travel and tourism along
the coast;

5. Encourage the reclamation of environmentally
damaged sites and mitigate future negative impacts, par-
ticularly to waterfronts, beaches, scenic vistas, and habi-
tats;

6. Promote public recreation opportunities in develop-
ment and redevelopment projects, and ensure meaningful
public access to coastal waterfront areas; and

7. Encourage the repair or replacement of existing
infrastructure systems where necessary to ensure that
existing ahd future development will cause minimal nega-
tive environmental impacts.

(c) The Coastal Suburban Planning Area is generally
located adjacent to the more densely developed Coastal
Metropolitan Planning Area, but can be distinguished by a
lack of high intensity centers and by a more dispersed and
fragmented pattern of development. The existing inventory
of undeveloped and underdeveloped land in this Coastal
Planning Area should be sufficient to accommodate much of
the market demand for future growth and development in
the CAFRA area. Internally oriented, mixed-use centers
should be encouraged in the Coastal Suburban Planning
Area. While development patterns are well established here,
development intensities should be highest within CAFRA
centers to concentrate development and take advantage of
infrastructure efficiencies. Development in the Coastal Sub-
urban Planning Area outside of centers should be less
intense than in centers, and less intense than in the Coastal
Metropolitan Planning Area. Development in areas not in
centers and not in or adjacent to an existing sewer service
area should be less intense than in other parts of the
Coastal Suburban Planning Area. The policy objectives for
the Coastal Suburban Planning Area are as follows:

1. Encourage mixed-use development and redevelop-
ment in compact centers;

2. Guide opportunities for economic development and
employment in centers, and promote seasonal and year-
round travel and tourism activities in the coastal resort
areas;

3. Encourage links from coastal suburban areas to
employment centers with public transit, and promote
transportation systems that address the special seasonal
demands of travel and tourism along the coast; and
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4. Ensure adequate wastewater treatment capacity,
and minimize off-site stormwater runoff by encouraging
the use of best management practices which protect the
character of natural drainage systems.

(d) The Coastal Fringe Planning Area is generally located
adjacent to the Coastal Metropolitan Planning Area or the
Coastal Suburban Planning Area. It is a predominantly rural
area that is neither prime agricultural nor environmentally
sensitive land, but which supports agriculture and other
resource-based activities. The Coastal Fringe Planning Area
is served primarily by a rural, two-lane road network and
on-site well water and wastewater systems. It generally lacks
public wastewater systems except in existing centers. This
Coastal Planning Area is characterized by scattered small
settlements and free-standing residential and commercial
developments. The policy objectives for the Coastal Fringe
Planning Area are as follows:

1. Encourage development in more compact, deliber-
ately designed community patterns to minimize land con-
flicts and to accommodate growth that would otherwise
occur elsewhere, encourage development that does not
exceed the carrying capacity of natural or built systems
and that maintains or enhances the character of existing
communities, and maintain existing low-density and low-
intensity development patterns that do not exceed the
carrying capacity of natural systems and are consistent
with the existing landscape;

2. Encourage rural economic activities, such as agri-
culture and recreation, and guide higher intensity activi-
ties to the centers;

3. Encourage transportation systems that link centers
in the Coastal Fringe Planning Area to each other and to
the Coastal Metropolitan and Coastal Suburban Planning
Areas; and

4. Encourage infrastructure that supports develop-
ment in centers.

(¢) The Coastal Rural Planning Area generally contains
most of the CAFRA area’s remaining prime agricultural
land, as well as large contiguous tracts of forested areas and
other open lands. It is interspersed with centers and with
scattered commercial, industrial, and low density residential
development. It is served by rural road networks and on-site
wastewater and water supply systems. The Coastal Rural
Planning Area also supports rural economic activities such
as recreation related business. The policy objectives for the
Coastal Rural Planning Area are as follows:

1. Protect and enhance the rural character and agri-
cultural viability of the Coastal Rural Planning Area by
guiding growth into centers, maintain existing low-density
and low-intensity development patterns that are support-
ing rather than conflicting with the rural landscape, en-
courage creative land use techniques to minimize the
impact of new development on rural features, and ensure
that development does not exceed the capacity of natural
and built systems;
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SUBCHAPTER 7. USE RULES

OFFICE OF ADMINISTRATIVE LAW NOTE: Rationale state-
ments were filed as a part of these rules, but have not been
reproduced in this subchapter. The rationale statements can be
reviewed at the following office:

Office of Administrative Law
Quakerbridge Plaza

Bldg. No. 9

PO Box 049

Trenton, New Jersey 08625-0049

7:7E-7.1 Purpose

Many types of development seek to locate in the coastal
zone. The second stage in the screening process of the
Coastal Zone Management rules involves analysis of appro-
priate uses of coastal resources. Use rules are rules and
conditions applicable to particular kinds of development.
Use rules do not preempt location rules which restrict
development, unless specifically stated. In general, condi-
tions contained in the use rules must be satisfied in addition
to the location rules (N.J.A.C. 7:7E-2 through 6), and the
resource rules described in the following subchapter
(N.J.A.C. T7TE-8).

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 N.J.R. 74(a), 35 NJ.R. 632(a).
Rewrote the section.

Case Notes

Construction permit application denied due to anticipated nitrate
production; testing to challenge application denial found to not meet
acceptable scientific standards. Andover Mobile Home Park v. Dept.
of Environmental Protection, 4 N.J.A.R. 420 (1981).

7:7E-7.2 Housing use rules

(a) “Housing” includes single family detached houses,
multi-family units with apartments or town houses, high-rise
buildings and mixed use developments.

(b) Standards relevant to water area and water’s edge
housing are as follows:

1. New housing or expansion of existing habitable
housing is prohibited in Water Areas. Reconstruction of
existing habitable structures on pilings located over water
areas is conditionally acceptable except when damaged by
wind, water or waves, in which case reconstruction is
prohibited.

2. In special urban areas and along large rivers where
water dependent uses are demonstrated to be infeasible,
new housing is also acceptable on structurally sound
existing pilings, or where piers have been removed as part
of the harbor clean up program, the equivalent pier area
may be replaced in the same or another location.
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i. Structurally sound existing pilings may be recon-
figured provided that the total area of water coverage is
not increased and fisheries resources are not adversely
impacted.

ii. Expansion of the total area of water coverage is
discouraged, except where it can be shown that exten-
sions are functionally necessary for water dependent
uses.

iii. New housing acceptable under this rule shall be
consistent with the Public Access to the Waterfront
Rule (N.J.A.C. 7:7E-8.11), including provisions of fish-
ing access as appropriate.

3. Housing is conditionally acceptable in the filled
water’s edge, provided that it meets the requirements of
the Filled Water’s Edge rule (N.J.A.C. 7:7E-3.23) and the
Public Access to the Waterfront Rule (N.J.A.C.
7:7E-8.11). The residential development shall comply
with the requirements for impervious cover and vegetative
cover that apply to the site under N.J.A.C. 7:7E-5 and
either N.J.A.C. 7:7E-5A or 5B, except on bay islands
where the requirements of the Bay Island Corridor rule
(NJ.A.C. 7:7E-3.21) shall apply.

4. New housing involving the stabilization of existing
lagoons through revegetation, bulkheading or other
means is conditionally acceptable provided that the condi-
tions of the existing lagoon edge rule (N.J.A.C. 7:7E-3.24)
and the filling rule (NJ.A.C. 7:7E-4.10) are satisfied.

5. On sites with existing shore protection structures,
the residential structure shall be set back a minimum of -
25 feet from the oceanfront shore protection structures,
and a minimum of 15 feet from shore protection struc-
tures elsewhere. This distance shall be measured from
the waterward face of a bulkhead or seawall and from the
top of slope on the seaward side of the revetment.

6. Water area and water’s edge housing shall include a
provision for boat ramps wherever feasible unless an
accessible boat ramp is nearby.

7. Rationale: See the OAL Note at the beginning of
this subchapter.

(c) Standards relevant to floating homes are as follows:

1. A floating home is any waterborne structure de-
signed and intended primarily as a permanent or seasonal
dwelling, not for use as a recreational vessel, which will
remain stationary for more than 10 days.

2. Floating homes are prohibited in the coastal zone.
Those floating homes registered with the New Jersey
Department of Motor Vehicles prior to June 1, 1984 are
not subject to this paragraph.

3. Rationale: See the OAL Note at the beginning of
this subchapter.

(d) Standards relevant to cluster development are as
follows:
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1. Housing developments are encouraged to cluster
dwelling units on the areas of sites most suitable for
development. “Clustering” is defined as an increase of net
density realized by reducing the size of private lots and
retaining or increasing the gross density of a project.

2. Rationale: See the OAL Note at the beginning of
this subchapter.

(e) Standards relevant to the development of a single
family home or duplex and/or accessory development (such
as garages, sheds, pools, driveways, grading, excavation,
filling, and clearing, excluding shore protection structures)
which does not result in the development of more than one
single family home or duplex either solely or in conjunction
with a previous development as defined at N.J.A.C.
7:7-2.1(b)8, and provided the single family home or duplex
and accessory development are located landward of the
mean high water line are as follows:

1. Development shall comply with N.J.A.C. 7:7E-3.22,
Beaches, 7:7E-3.27, Wetlands, 7:7E-3.28, Wetland buff-
ers, and 7:7E-3.38, Endangered or threatened wildlife or
vegetation species habitats;

2. Development shall comply with N.J.A.C. 7:7E-3.16,
Dunes, except as provided under (e)2i or ii below.

i. Development that is located on the landward
slope of a secondary or tertiary dune as described at
(e)2i(2) below, whichever is most landward, need not
comply with the dunes rule, N.J.A.C. 7:7E-3.16, if the
site and the development meet all of the following
criteria:

(1) The area of the site proposed to be developed
is located greater than 500 feet landward of the mean
high water line of the adjacent water body;

(2) The cross-sectional volume per linear foot of
the primary frontal dune waterward of the proposed
single family home or duplex as measured above the
100—year stillwater elevation and waterward of the
primary frontal dune crest, is greater than 1,100
square feet. For the purposes of this section, primary
frontal dune means a continuous or nearly continu-
ous mound or ridge of sand with relatively steep
waterward and landward slopes immediately land-
ward of and adjacent to the beach, and subject to
erosion and overtopping from high tides and waves
during major coastal storms. Secondary and tertiary
dunes means the second and third dune mound or
ridge, respectively, landward from and adjacent to
the primary frontal dune;

(3) The beach area adjacent to the proposed de-
velopment is either naturally stable without beach
nourishment or naturally accretional without beach
nourishment, as determined by using the method
described at N.J.A.C. 7:7E-3.19, Erosion Hazard Ar-
eas, and the information in the Department’s Geo-
graphic Information System (GIS) database as found
in the Historical Shoreline coverage 1836-1986; and
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(4) The site disturbance, including grading, excava-
tion and vegetation removal, is limited to that neces-
sary to develop the single family home or duplex
and/or accessory structures; or

ii. Development that is located on a dune which is
isolated from a beach and dune system by a paved
public road, public seawall or public bulkhead, existing
on July 19, 1993, need not comply with the Dunes rule
at N.JLA.C. 7:7E-3.16, if the site and the development
meet all of the following criteria:

(1) The road, seawall or bulkhead is of sufficient
size to be designated as the V-zone boundary on the
municipal flood insurance rate map;

(2) The road, seawall or bulkhead has eliminated
the protective function of the isolated dune, by pro-
viding a significant barrier to coastal processes, in-
cluding storm waves and flooding;

(3) The road, seawall or bulkhead is functional
and is currently maintained by a public entity;

(4) The area of proposed construction is designat-
ed as an A—Zone, B-Zone or C-Zone on the munici-
pal Flood Insurance Rate Map;

(5) The site disturbance, including grading, excava-
tion and vegetation removal, is limited to that neces-
sary to develop the single family home or duplex
and/or accessory structures; and

(6) The proposed development does not include
the construction of a shore protection structure;

3. Development shall comply with N.J.A.C. 7:7E-3.31,
Coastal bluffs, if the site is located on the Atlantic Ocean,
Delaware Bay, Raritan Bay, or Sandy Hook Bay. Coastal
bluffs are defined at N.J.A.C. 7:7E-3.31(a). If the site is
not located on one of the four water bodies listed above,
the development shall comply with the setback require-
ments at (e)10i below, unless the development meets
either (e)3i or ii below:

i. The development is located in the “developed
bluff area.” For the purposes of this paragraph, a
“developed bluff area” is an area delineated by the
limit of existing buildings, in-ground pool or tennis
court that existed on July 19, 1993; or

ii. The development on the coastal bluff is located
landward of the developed bluff area as defined at (e)3i
above, and does not exceed the cumulative surface area
of the developed bluff area on the site. If all or part of
the proposed development on the coastal bluff is locat-
ed landward of the existing developed bluff area, an
equivalent area of the existing developed bluff area
shall be restored through the planting of native woody
vegetation species.
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(b) Dredged material placement on land is conditionally
acceptable provided that the use is protective of human
health, groundwater quality, and surface water quality, and
manages ecological risks. Testing of the dredged material
may be required as needed to determine the acceptability of
the placement of the material on a particular site.

(c) Dredged material disposal is prohibited on wetlands
unless the disposal satisfies the criteria found at N.J.A.C.
7:TE-3.217.

(d) The use of dredged material of appropriate quality
and particle size for purposes such as restoring landscape,
enhancing farming areas, capping and remediating landfills
and brownfields, beach protection, creating marshes, cap-
ping contaminated dredged material disposal areas, and
making new wildlife habitats is encouraged.

(e) Effects associated with the transfer of the dredged
materials from the dredging site to the disposal site shall be
minimized to the maximum extent feasible.

(f) Dredged material disposal in wet and dry borrow pits
is conditionally acceptable (see N.J.A.C. 7:7E-3.14, and
3.35).

(g) If pre-dredging sediment analysis indicates contami-
nation, then special precautions shall be imposed including
but not necessarily limited to increasing retention time of
water in the disposal site or rehandling basin through weir
and dike design modifications, use of coagulants, ground
water monitoring, or measures to prevent biological uptake
by colonizing plants.

(h) All potential releases of water from confined (diked)
disposal sites and rehandling basins shall meet existing State
Surface Water Quality Standards (N.J.A.C. 7:9B) and State
Groundwater Quality Standards (N.J.A.C. 7:9).

(i) The Department has prepared a dredging technical
manual, titled “The Management and Regulation of Dredg-
ing Activities and Dredged Material Disposal in New Jer-
sey’s Tidal Waters,” October 1997, which provides guidance
on dredged material sampling, testing, transporting, process-
ing, management, and placement. The manual is available
from the Department’s Office of Maps and Publications, PO
Box 420, Trenton, New Jersey, 08625-0420, (609) 777-1038.

() Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
(a) 6 and 7 added.

Amended by R.1990 d.413, effective August 20, 1990.

See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).
Stylistic changes.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
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Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Rewrote the section.

7:7E-7.13 National defense facilities use rule

(a) A national defense facility is any building, group of
buildings, marine terminal, or land area owned or operated
by a defense agency (Army, Navy, Air Force, Marines, Coast
Guard) and used for training, research, material support, or
any other defense related use.

(b) National defense facilities are conditionally accept-
able provided the development meets either (b)l or 2
below:

1. The proposed facility is consistent with all relevant
Coastal Zone Management rules; or

2. The proposed facility is coastally dependent, will be
constructed and operated with maximum possible consis-
tency with Coastal Zone Management rules, and will
result in minimal feasible degradation of the natural
environment.

(c) The construction of new facilities or expansion of
existing facilities on land not owned by a defense agency is
discouraged, unless it can be shown that the facility cannot
feasibly be accommodated on an existing base.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.
314(a).
(b) deleted; (b)1-2 recodified as (b)-(c); (c) recodified to (d).
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 NJ.R. 1188(a), 22 N.J.R. 2542(b).
Stylistic changes.
Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
In (b), in main paragraph substituted “provided the development
meets either (b)1 or 2 below” for “, and will be approved if one of two
findings can be made”.

7:7E-7.14 High-rise structures

(a) High-rise structures are structures which are more
than six stories or more than 60 feet in height as measured
from existing preconstruction ground level.

(b) The standards for high-rise structures are as follows:

1. High-rise structures are encouraged to locate in an
urban area of existing high density, high-rise and/or in-
tense settlements;

2. Highrise structures within the view of coastal waters
shall be separated from coastal waters by at least one
public road or an equivalent area (at least 50 feet)
physically and visually open to the public except as provid-
ed by N.J.A.C. 7:7TE-3.48;
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3. The longest lateral dimension of any highrise struc-
ture must be oriented perpendicular to the beach or
coastal waters, except for a highrise structure that is
located in the Redevelopment Zone of the City of Long
Branch and authorized pursuant to the Long Branch
Redevelopment Zone Permit at N.J.A.C. 7:77.4.

4. The proposed structure must not block the view of
dunes, beaches, horizons, skylines, rivers, inlets, bays, or
oceans that are currently enjoyed from existing residential
structures, public roads or pathways, to the maximum
extent practicable;

5. High-rise structures outside of the Hudson River
waterfront special area as defined by N.J.A.C. 7:7E3.48
shall not overshadow the dry sand beach between 10:00
AM. and 4:00 P.M. between June 1 and September 20,
and shall not overshadow waterfront parks year round;

6. The proposed structure must be in character with
the surrounding transitional heights and residential densi-
ties, or be in character with a municipal comprehensive
development scheme requiring an increase in height and
density which is consistent with all applicable Coastal
Zone Management rules;

7. The proposed structure must not have an adverse
impact on air quality, traffic, and existing infrastructure;
and

8. The proposed structure must be architecturally de-
signed so as to not cause deflation of the beach and dune
system or other coastal environmental waterward of the
structure.

(c) The high-rise structures rule shall not apply to the
following types of development:

1. Development in Atlantic City on existing ocean
piers which meets the standards at N.J.A.C. 7:7E-3.49(c)
or pedestrian bridges which meet the standards at
N.J.A.C. T:7TE-3.49(1)1; or

2. Utility structures that have a demonstrated need.

(d) Rationale: See the OAL Note at the beginning of
this subchapter.

New Rule R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

Amended by R.1988 d.338, effective August 15, 1988.
See: 20 N.J.R. 139(a), 20 N.J.R. 2058(b).

Added text to (a)4 “High-rise structures ...
shall”; substituted “shall” for “must”.
Administrative Correction to (a)1.

See: 21 NJ.R. 1857(a).
Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.I.R. 1188(a), 22 N.J.R. 2542(b).

Added text in (a).

Amended by R.1998 d.108, effective February 17, 1998.
See: 29 N.J.R. 3920(a), 30 N.J.R. 645(a).

In (a)2, added exception and N.J.A.C. reference.

Amended by R.2000 d.45, effective February 7, 2000.

NJ.A.C. 7:7TE-3.46
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See: 31 N.J.R. 2042(a), 32 N.J.R. 503(a).
In (a), rewrote the introductory paragraph; inserted a new (b); and
recodified former (b) as (c).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 NJ.R. 74(a), 35 N.J.R. 632(a).
Rewrote the section.

SUBCHAPTER 8. RESOURCE RULES

OFFICE OF ADMINISTRATIVE LAW NOTE: Rationale state-
ments were filed as a part of the rules, but have not been reproduced
in this subchapter. The rationale statements can be reviewed at the
following office:

Office of Administrative Law
Quakerbridge Plaza

Bldg. No. 9

P.O. Box 049

Trenton, New Jersey 08625-0049

7:7E-8.1 Purpose

(a) In addition to satisfying the location and use rules, a
proposed development must satisfy the requirements of this
subchapter. This subchapter contains the standards the De-
partment utilizes to analyze the proposed development in
terms of its effects on various resources of the built and
natural environment of the coastal zone, both at the pro-
posed site as well as in its surrounding region.

Amended by R.1985 d.715, effective February 3, 1986.

See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 NJ.R.
314(a).
(b) added. )

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).

Amended by R.2003 d.60, effective February 3, 2003.

See: 34 N.JR. 74(a), 35 N.J.R. 632(a).
Rewrote (a); deleted (b).

Case Notes

CAFRA empowers the Department of Environmental Protection to
consider health and safety effects of proposed facility upon prospective
residents or occupants; CAFRA is not comparable to the Natural
Environmental Policy Act (Commissioner’s Final Decision). A.C. Pow-
ell Health Center v. Dept. of Environmental Protection, 1 N.J.A.R. 454
(1980).

7:7TE-8.2 Marine fish and fisheries

(a) - Marine fish are marine and estuarine animals other
than marine mammals and birds. Marine fisheries means:

1. One or more stocks of marine fish which can be
treated as a unit for the purposes of conservation and
management and which are identified on the basis of
geographical, scientific, technical, recreational and eco-
nomic characteristics; and

2. The catching, taking or harvesting of marine fish.
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