
NEW JERSEY COURT OF ERRORS AND APPEALS.

Le a r y , )
vs. [ BRIEF FOR LEARY.

Pe n n s y l v a n ia  R. R. Co . )

I.
The circumstances of the accident in this case were as 

follows:
On the 19th day of June, 1893, at about 9.30 P. M., 

the plaintiff, driving two mules, hitche.d to an open market 
wagon, was approaching the defendant’s tracks at a walk for 
the purpose of crossing. The highway, on which plaintiff was 
traveling, ran East and West, and for the distance of about one- 
half of a mile, close to and almost parallel with the tracks. It 
then bears to the left crossing the railroad, which bears to the 
right, forming what is known as the “ Long Crossing.” The 
night was dark and drizzly and the wind was blowing in the 
plaintiff’s face from the East. The plaintiff had his back to the 
train which was going about 25 miles per hour in an Easterly 
direction. The plaintiff was thoroughly familiar with the 
crossing and the times of trains. The next regular train was 
due at that crossing at about 11.11 P. M. The train that 
struck plaintiff made its first trip that night. The plaintiff 
frankly states that his conduct was, in a measure, influenced by 
the fact that he knew, or believed, that no train would cross 
the highway before 11.11 o’clock. Behind the plaintiff, about 
12 feet from the ground, were some electric lights near and 
along the railroad. The plaintiff, getting about 15 or 20 yards 
from the track, stopped and looked back and listened. He heard 
no bell or whistle, and saw nothing but the electric lights. He 
then drove slowly on to the crossing. Getting on the crossing 
he heard a sharp signal when consciousness left him to return, 
for the first time, the next day. He was badly hurt. Dennis 
Haggerty, who was near the crossing, says that no bell was 
rang, and only one blast of the whistle given. This was the 
blast that Leary heard. George Chambers, who was also near 
the crossing, says “ I noticed it (the train) coming down the
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railroad not saying nothing or making any fuss or nothing, and 
I was wondering why she should have a train out at that time 
of night.”

Q. What do you mean by the train not saying anything?
A. Not blowing the whistle on it at all, came along very quiet.
Q. Was it making any noise?
A. No, sir.
Q .  Of any kind?
A. No, sir.
Q. Was there a bell ringing ?
A. No, sir; that’s why I noticed it so much.” (pp. 36 and- 

37). At about the crossing this witness heard “ her blow a dis-
tress blow.” This was the blast that Leary heard when on the 
crossing.

Chalkley Ballenger and his wife Priscilla, called by the 
defendant, living near the crossing, also heard “ a long blow” 
near the crossing. This was the only blow they heard. It 
was. undoubtedly the whistle that Leary heard when on the 
crossing. They say nothing about a bell.

The wind carried the noise of the train away from Leary. 
When he stopped the train, going at so high a rate of 
speed, was necessarily far up the track, probably between 
quarter and half a mile. The headlight may not have been 
in sight, or it may have been confused with the electric lights. 
It was a freight train with no light to be seen except the head-
light. In the absence of signals, Leary, under the above cir-
cumstances, went upon the track. Such a case must have gone 
to the Jury by legal necessity.

Against this case the defendant produced Crispin, Maxwell, 
Bichter, Sapp and Wells, the crew of the train, all of whom 
swore to signals having been given. Under cross-examination 
they presented a sorry plight. Wells, who was somewhat 

sensitive in conscience, admitted that they sometimes omitted 
to give the statutory signals and admitted that his testimony 
as to what was actually done in this instance, rested largely 
upon the presumption growing out of what the rules required 
them to do and what they usually did.
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Some of these witnesses also told an incredible story about 
the circumstances of the wreck, such as Leary’s lying on his 
seat, which had been knocked , 15 or 20 feet through the air, as 
if nothing had happened, and such as Leary's strange volun-
teered statements that he was drunk and asleep. One of these 
witnesses, .Richter, appreciating the fact that Leary would 
have to be awake to go through the toll-gate, stated that 
Leary accurately distinguished the place where he went to 
sleep, to wit, after he passed the toll-gate. Leary was awake 
with his eyes wide open when he went through the toll-gate, 
which was not far from the crossing. The judges of the facts, 
the Jury, heard the defense with its incongruities and contra-
dictions, they saw face to face the witnesses who gave that 
defense. They rejected their Eftory and took the truth to be 
what the, plaintiff, Haggerty, Chambers and the Ballengers 
said it was, They believed that the defendant omitted to give 
proper warning to Leary, and that Leary wafe not negligent in 
his conduct. ‘

II.

In actions for personal injuries, where there are doubtful and 
qualifying circumstances or where some negligence on the part 
of the plaintiff does not clearly appear, the question of negli-
gence or want of proper care, must be left to the Jury.

The C. R. B. Co., vs. Moore, 4 Zab. 824.
The N. J. R. R. Co., vs. West, 4 Vr. 430.
Penna. R. R. Co., vs. Matthews, 7 Vr. 531.
Bonnell, ‘v$. Del., L. & W. R. R. Co., 10 Vr. 189.
Berry, vs. Penna. R. R. Co., 19 Vr. 141.

III.

“ A non suit is' only proper where, on the plaintiff’s own 
showing, it clearly appears that he contributed, by his own 
carelesness, to the accident from which he received the injury. 
If the evidence is open to fair debate, and leaves the mind in a 
state of some doubt on this subject; the case should not be 
withdrawn from the Jury.

Del., Lack. & Western R. R. Co., vs. Toffey, 9 Vr. 525, 529.
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IV.

“ Where there is conflicting testimony on both sides in regard 
to a disputed fact, it is a proper question for the decision of the 
Jury, and this Court will not disturb their verdict.’7

Bank vs. King, 2 J. S. Gr. 45.
Moore vs. R. It. Co., 4 Zab. 268, 277.

V.
The verdict of the Jury awarding one thousand dollars to 

the plaintiff was warranted by the evidence and was not ex-
cessive.

The Jury in making up their verdict were not bound to con-
fine themselves to a computation of the plaintiff’s pecuniary 
loss by reason of the accident in the manner designated by the 
eighth and ninth requests to charge made by the plaintiff, (pp 
123, 124), but had a right to compensate the plaintiff for his 
physical pain and suffering in the past, and also his prospec-
tive suffering in the future by reason of the accident, of which 
there was ample evidence.

Goble vs. Del., L. & W. R. R. Co., 3 N. J. L. J, 176.
Supt. Stewart’s Dig., p 155 par. 17.
Klein vs. Jewitt, 11 C. E. Gr. 474.

VI. '
“ A verdict will not be set aside when the amount of 

damages is not so large that the Court can say the Jury was 
influenced by improper considerations.

Smith vs. New York S. & W. R. R. Co., 17 Vr. 
or unless “ the damages given manifestly show the Jury to 
have been actuated by passion, partiality or prejudice!'

Reuck vs. McGregor, 3 Vr. 70, 76.
Surely, so modest a verdict as this, cannot be said to have 

been due to any such causes.
Respectfully submitted,

JOHN W. WESCOTT, 
SAMUEL K. ROBBINS,

Attorneys for Plaintiff.
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The circumstances of the accident in this case were as 

follows:
On the 19th day of June, 1893, at about 9.30 P. M., 

the plaintiff, driving two mules, hitched to an open market 
wagon, was approaching the defendant’s tracks at a walk for 
the purpose of crossing. The highway, on which plaintiff was 
traveling, ran East and West, and for the distance of about one- 
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Haggerty, who was near the crossing, says that no bell was 
rung, an only one blast of the whistle given. This was the 
last that Leary heard. George Chambers, who was also near 
e crossing, says “ I noticed it (the train) coming down the
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railroad not saying nothing or making any fuss or nothing, alid 
I was wondering why she should have a train out at that time 
of night.”

Q.x What do you mean by the train not saying anything?
A.. Not blowing the whistle on it at all, came along ^sry quiet.
Q. Was it making any noise?
A. No, sir.
Q. Of any kind?
A. No, sir.
Q. Was there a beN ringing?
A. N o ,  sir; that’s why I noticed it so much.” (pp. 36 and 

37). At about the crossing this witness heard “ her blow a dis-
tress blow.” This was the blast that Leary heard when on the 
crossing.

Chalkley Ballenger and his- wife Priscilla,, called by the 
defendant, living near the crossing, also heard “ a long blow” 
near the crossing. This was the only blow they heard. It 
was undoubtedly the whistle that Leary heard when on the 
crossing. They say nothing about a bell.

Thé wind carried the noise of the train away from Leary. 
When he stopped the train, going at so high a rate of 
speed, was necessarily far up the track, probably between 
quarter and half a mile. The headlight may not have been 
in sight, or it may have been confused with the electric ‘lights. 
It was a freight train with no light to be seen except the head-
light. In the absence of signals, Leary, under the above cir-
cumstances, went upon the track. Such a case must have gone 
to the Jury by legal necessity.

Against this case the defendant produced Crispin, Maxwell, 
Richter, Sapp and Wells, the crew of the train, all of whom 
swore to signals having been given. Under cross-examination 
they presented a sorry plight. Wells, who was somewhat 
sensitive in conscience, admitted that they sometimes omitte 
to give the statutory signals and admitted that his testimony 

' as to what was actually done in this instance, rested largely 
upon the presumption growing out of what the rules require 
them to do and what they usually did.
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Some of these witnesses also told an incredible story about 
the circumstances of the wreck, such as Leary’s lying on his 
seat, which had been knocked 15 or 20 feet through the air, as 
if nothing had happened, and such as Leary’s strange volun-
teered statements that he was dpunk and asleep. One of these 
witnesses, .Richter, appreciating the fact that Leary would 
have to be awake to go through the toll-gate, stated that 
Leary accurately distinguished the place where he went to 
sleep, to wit, after he passed the toll-gate; Leary was awake 
with his eyes wide open when he went through the toll-gate, 
which was not far from the crossing. The judges of the facts] 
the Jury, heard the defense with its incongruities and contra-
dictions, they saw face to face the witnesses who gave that 
defense. They rejected their story and took the truth to be 

: what the plaintiff, Haggerty, Chambers and the Ballengers 
said it was, They believed that the defendant omitted to give 
proper warning to Leary, and that Leary was not negligent in 
his conduct.

II.

In actions for personal injuries, where there are doubtful and 
qualifying circumstances or where some negligence on the part 
of the plaintiff does not dearly appear, the question of negli-
gence or want of proper care, must be left to the Jury.

The C. R. R. Cd., vs. Moore, 4 Zab. 824.
The N. J. R. R. Co., vs. West, 4 Vr. 430.
Penna. R. R. Co., vs. Matthews, 7 Vr. 531.
Bonnell, vs. Lei., L. & W. R. R. Co., 10 Vr. 189.
Berry, vs. Penna. R. R. Co., 19 Vr. 141.

III.

“ A non suit is only proper where, on the plaintiff’s own 
showing, it clearly appears that he contributed, by his own 
carelesness, to the accident from which he received the injury.
If the evidence is open to fair debate, and leaves the mind in a 
state of some .doubt, on this subject, the case should not be 
withdrawn from the Jury.

'Deli, Lack. & Western R. R. Co., vs. Toffey, 9 Vr. 525, 529.
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IV. .

“ Where there is conflicting testimony on both sides in regard 
to a disputed fact, it is a proper question for the decision of the 
Jury, and this Court will not disturb their verdict.

Bank vs. King, 2 J. S. Gr. 45.
Moore vs. It. It. Co., 4 Zab. 268, 277.

V.
The verdict of the Jury awarding one thousand dollars to 

the plaintiff was warranted by the evidence and was not ex-
cessive.

The Jury in making up their verdict were not bound to con-
fine themselves to a computation of the plaintiff s pecuniary 
loss by reason of the accident in the manner designated by the 
eighth and ninth requests to charge made by the plaintiff, (pp 
123,124), but had a right to compensate the plaintiff for his 
physical pain and suffering in the past, and also his prospec-
tive suffering in the future by reason of the accident, of which 
there was ample evidence.

Gobfe vs. Del., L. & W. R  R. Co., 3 N. J. I*. J* 176.
Supt. Stewart’s Dig., p 155 par. 17.
Klein vs. Jewitt, 11 C. E. Gr. 474.

VI.
“ A verdict will not be set aside when the amount of 

damages is not so large that the Court can say the Jury was 
influenced by improper considerations. ,

Smith vs. New York S. & W. R. R. Co., 17 Vr. U3. 
or unless “ the damages given manifestly show the Jury to 
have been actuated by passion, partiality or prejudice. ’

Jteuck vs. McGregor, 3 Vr. 70, 76.
Surely, so modest a verdict as this, cannot be said to have 

been due to any such causes.
Respectfully submitted,

JOHN W. WESCOTT, 
SAMUEL K. ROBBINS,

Attorneys for Plaintiff.
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Court of Errors and Appeals.

FEBR U AR Y TERM, 1894.

PENNSYLVANIA R. R. CO. 

vs.

WILLIAM LEAR Y.

On Error to 
Supreme Court.

S. H. Grey, for plaintiff in error.
S. K. Robbins and John W. Westcott, for defendant.

MR. GREY’S BRIEF.

This writ of error is designed to review the proceedings 
of the trial court. The first error is assigned upon a refusal 
to non-suit plaintiff below, because the evidence showed 
that defendant below had omitted no duty to signal the 
approach of its train, and that plaintiff had been guilty of 
contributory negligence. The facts are these :

The railroad and the turnpike along which Leary was 
driving his mule team, at a walk, were on nearly parallel 
lines for about half a mile before the crossing was reached 
at which the accident occurred. They are quite near, and 
the railroad, or any train moving on it, are in plain view 
from the turnpike. The night was dark and drizzly; the 
wind was east, the direction Leavy and the train were 
going, so that the wind was blowing toward the train as it

Hem Jersey State Library
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and Leary approached the crossing. As Leary came along 
the turnpike in an open hay shelving with no cover and 
and sitting on the driving seat, wrapped in blankets to keep 
out the storm, he did not look, toward the railroad until he 
got within fifteen or twenty yards when he took some little 
precaution. Leary thus describes what he did (page 7, line 
17; page 8, to line 15; page 9, top): “ When I got within 
reasonable distance for taking precaution for this railroad, 
I took precaution, merely just turning my head, knowing 
that it wasn't train time, but I took a slight precaution; 
brought the team up and saw nothing but the electric 
light.” (Page 7, lines 17 to 21): “ I was looking westerly 
when I took precaution, when I took precaution, a little 'pre-
caution, knowing it was not train time; I was at the lower 
end of Moorestown when the Holly train went down, and 
knew there was no other train until 11:11 regular; I was ac-
quainted with all the trains on the road because I was 
travelling and crossing that railroad every day (page 7, 
line 28 to bottom); I was about fifteen or twenty yards 
from crossing when I took these precautions.” (Page 8, 
top). “ I just merely took precaution; pulled the team 
up nearly to a stop and took a little precaution, and knowed 
there was no train due (page 8, lines 7 to 9); I just merely 
turned my head that way and seen there was no light or 
nothing in the way, or heard nothing, and then started the 
team on ” (page 8, lines 14 to 16); “ saw nothing and heard 
nothing; I seen electric lights just as I turned my head 
and knew it was no train time; I drove on and urged team 
up; as I drove on ttje track I drove right on and the next 
thing I heard, I heard a whistle, and the next thing I 
knowed nothing.” (Page 9, top, to line 10).

On cross-examination he describes the accident and the 
surroundings of the locality. “ There is a distance of three- 
quarters of a mile where the turnpike and the railroad run 
almost side by side, and for that whole distance the railroad 
would be in the sight of any one who turned to look at 
the railroad ; a person travelling along the turnpike and 
looking toward the railroad could see it for a certain dis-
tance (page 15 bottom, and page 16 top). There is no 
house at all for a long distance, I guess half a mile, fully-

%
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that, there is nothing between the turnpike and railroad 
which would prevent any one who was traveling along the 
the turnpike, and who looked toward the railroad, from 
seeing the railroad. And if there was any train on the 
railroad you could see the train on the railroad if you 
looked towards it. The distance between the railroad 
and the turnpike along there is quite short.” (Page 16.) 
“ Chalkley Ballinger’s house is quite near to th-e long cross-
ing. And opposite Chalkley Ballinger’s house the railroad is, 
1 think very likely, very near indeed to the turnpike. I 
don’t know that it is any nearer to it there than it was at 
some other parts of it.” (Page 17, line 15.) Several hun-
dred yards from the crossing, between four hundred and 
five hundred yards, there is a signal post for the crossing 
where the point of the switch is that connects the siding 
with the railroad, which the map shows. (Page 18 bottom, 
and 19 top to line 12.)

Leary did not look toward the railroad before he got to 
Chalkley Ballinger’s, nor when he was opposite Ballinger’s, 
nor after he had passed Ballinger’s until he got “within about 
fifteen or twenty yards of the crossing.” (Page 19, lines 10 
to 25.) He did not nudge up his mule team until after he 
took precaution ; they hadn’t been nudged up until after he 
had looked. (Page 19, line 25 to bottom.) I had just 
pulled the team up to a slow gait so I could stop it, as a 
precaution, if I heard any noise, then I looked to the left.

He was asked and answered these questions. (Page 20, 
line 15 to bottom.)

Q. And when you looked to the left you saw the elec-
tric light, you thought?

A. Yes, sir.
Q. And you decided that it was an electric light that you 

saw, did you ?
A. I thought it was.
Q. An electric light?
A. Yes, sir; and nothing else; I couldn’t compare it to 

anything else.
Q. And you did not think any train was coming because 

you did not know there was any regular train coming 
along at that time ?
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A. I knew there was no regular train.
Q. You knew there was not any.
A. Yes, sir.
Q. And so, seeing this light, which you thought was an 

electric light, and knowing that there was not any regular 
train coming along, you decided, not hearing anything, 
that there was not any train there ?

A. Yes, sir.
Q. And having so decided, you went across the railroad ?
A. Yes, sir.
Q. Or attempted to do it ?
A. Yes, sir.
From this description given by Leary it is apparent that 

he took no precaution of any sort as he came along travel-
ing beside the railroad for one-half a mile, along which a 
“ slow freight” (Haggerty, page 32, lines 5,6; page 33, lines 
17 to 20), or a “ freight train not going so terribly fast” 
(Chambers, page 38, lines 10 to 15), was approaching, and 
if he had looked, in plain view. He knew this crossing and 
all regular trains that passed it, but he evidently felt, if he 
gave the matterany heed at all, that there was, as he said, no 
regular train likely to pass, as he had seen the train from Mt. 
Holly at Moorestown.and no other was due until 11:11. (Page 
7, line 30.) It was his reliance upon this knowledge that 
prompted him to neglect any but the “ little precaution,’ 
which he says he took, of slowing his mule team and look-
ing to the left. And it was this belief that no regular train 
was due, and consequently, from his point of view no train 
was to be looked for of any kind, that led him to decide 
that the light he saw was an electric light, as he could not 
“ compare it to anything else.” (Page 20, lines 19-20.) 
And so seeing this light, which he thought was an electric 
light, and knowing that there was not any regular train 
coming along, he decided, not hearing anything, that there 
was not any train there, and having so decided he went 
across, or attempted to do so. (Page 20, line 27 to bottom.) 
This was certainly, as Leary said, very “ little precaution,” 
and the reason was that he did not believe any train was 
there. The wind being east, and Leary and the train fac-
ing it, carried the sound of the train, which Haggerty



heard as it passed along near the coach house where he was 
in bed, away from Leary. But Leary, knowing that the wind 
would carry the sound of train from him and not toward 
him, should have been the more, and not the less cautious.

Again the witnesses Haggerty and Chambers both say 
there was a whistle blown. “ I heard a long whistle, and 
generally when we hear a long whistle and it keeps con-
tinuously blowing we know there is something the matter.” 
(Page 31, lines 6 to 10). The whistle was blown “ forninst 
the gravel hole, or she might he forninst Ballinger’s house.” 
(Page 31, lines 12 to 15). And Chambers says (page 37, 
lines 8 to 12), V the first noise I heard from it after she got 
past my house was down about the crossing there ; I heard 
her blow a distress blow, and I didn’t pay much account to 
it, what it was, not thinking anything would happen.”  
This testimony establishes the fact that a whistle was 
blown ; a “ long whistle,” as Haggerty says, or a “ distress 
blow,” as Chambers calls it, which he “ didn’t pay much 
account to as he didn’t think anything would happen.” 
The fact that these witnesses say that no bell was rung 
when the train passed them, Chambers, 2,000 yards from 
crossing; “ I guess somewhere along there; quite a little 
distance ” (page 40, lines 7 to 12); or Haggerty, 600 or 800 
yards from crossing (page 34, top), are quite insignificant. 
The law requires a bell or whistle 300 yards from crossing, 
not 2,000 or 600 yards away.

Under the circumstances detailed the court erred in not 
granting the non-suit.

Where the facts are clear and undisputed, and show a 
want of ordinary care on the part of the plaintiff, the ques-
tion is for the court to decide.

Cen. R. R. v. Moore, 4 Zab., 824;
Aqcrigg v. N. Y  & E. R. R. Co., 1 Vr., 4^0.

It is a familiar rule that more vigilance and care is re-
quired in crossing a railroad track travelled by trains at 
high speed than in crossing an ordinary highway. This 
being so, there is an obligation to exercise more than ordi-
nary care cast upon persons who approach, to cross, a rail-
road track.

So it has been held that if the plaintiff has been guilty
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of great' imprudence, which was one of the proximate 
causes of the injury, the law affords him no compensation 
in damages.

Harper v. E. R. R. Co., 8 Vr., 88.
A person, on a foggy morning, approaching with a team 

a railroad crossing, without waiting to ascertain whether an 
approaching train was near, was struck and killed, re-
covery was denied.

M. & E. R. R. ads. Haslam, 4 Vr., 147
If a person tries the experiment of crossing iu front of a 

train and fails, his failure is his fault.
Blaker v. Recr. N. J. Mid. R. R., 3 Stew., $¡4-0.

See also Merkle v. N. Y., L. E. & W. Ry., 20 Vroom, 473;
Hamilton v. D., L. & W. R. R. Co , 21 Vroom, 263;
Sheets v. Connolly, 25 Vroom, 518.

II.

For the reasons given, and for those hereafter stated, the 
refusal of the court to charge the requests of plaintiff in 
error, numbers 1, 2, was error.

The evidence of plaintiff in error shows that the head-
light was lighted on the engine; the train running at 
twenty to twenty-five miles an hour, and was in plain view; 
the usual crossing signals given by whistle at the whist-
ling post for this crossing. When Leary was found after 
the accident he was on the seat on the wagon wrapped in 
blankets, and he said, after he had recovered consciousness, 
to three witnesses, that he had been drinking and had gone 
to sleep after passing the last toll gate, as he knew there 
were no trains coming. He afterward said he didn’t recol-
lect of making any statement (page 120), but did not other-
wise contradict it.

The fact of the whistle being blown was testified to by 
Haggerty and Chambers for Leary and by Chalkley Bal-
linger and wife and all the train hands for defendant be-
low. The attempt to contradict was levelled, not at Chalk- 
ley Ballinger, but his wife, and inasmuch as it comes from 
the wife and daughter of Hollinshead, who owned the
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wagon destroyed, it carries with it whatever weakness 
inheres in the statements of interested persons.

The case seems to me to be within the rule that one who 
says he stopped, looked and listened where, if he had done 
so, he could have seen or heard, and saw and heard 
nothing, “ is conclusively presumed to have disregarded 
that rule of law and of common prudence.”

Myers v. B. & 0. R. R., 150 Pa., 386;
Lees v. P. & R., 154- Po>-t 46.

III.

The refusal to charge the fourth request was error.
Bahr v. Lombard & Ayres, 24 Vr., 233.

As the case stands, I ask for*a reversal of judgment 
below.

S. H. GREY,
Atty. P. R. R.

March 23d, 1894.





I N J. Court of €rrors cmî> Appeals

Pe n n s y l v a n ia  Ra il r o a d  Com -

pan y ,

Plaintiff in Error, 

vs.

Wi l l ia m Le a r y ,

Defendant in Error.

In  T o r t .

i o

New  Je r s e y , ss . The State of New Jersey to the 
Supreme Court of Judicature, Greeting : 

[s ea l .] Forasmuch as in the record and proceed-
ings and also in the giving of judgment 

in a certain plaint which was in our Supreme Court of 
Judicature before you, between William Leary, plaintiff, 
and The Pennsylvania Railroad Company, defendant, 20 
in an action of tort, manifest error hath intervened to 
the great damage of the said The Pennsylvania Rail-
road Company, as it is said. We being willing that 
the error, if any there be, should in due manner be cor-
rected, and full and speedy justice be done to the parties 
Aforesaid in this behalf;
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Do comtnand you, that if judgment be thereupon 
given and affirmed, then you distinctly and openly 
send, under your seal, the writ and proceedings afore-
said, with all things touching the same, to our Court of 
Errors and Appeals in the Last Resort in all Causes, at 
Trenton,.on the ninth day of December next, together 
with this writ, that the record and proceedings being 
inspected, we may cause to be further done thereupon, 
for the correction of that error, what of right and 

IO according to the law and custom of the State of New 
Jersey ought to be done.

Witness our Chancellor and President Judge of our 
said Court of Errors and Appeals in the Last Resort in 
all Causes, at Trenton, this twenty-second day of 
November, eighteen hundred and ninety-three.

H E N R Y C. K ELSEY,
S. H. G r e y , Clerk.

Attorney of Plaintiff in Error.

“ Filed Jan. 29, 1894 . H e n r y  C. K e l s e y , Clerk.”

The answer of the Justices of the Supreme Court 
within named. The record and proceedings whereof 
mention is within made, with all things touching and 
concerning the same, we do certify to the Court of 
Errors and Appeals in a certain schedule to this writ 
annexed, as within we are commanded.

M. BEASLEY, C. J.30
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N E W J E R S E Y S U P R E M E C O U R T.

W i l l i a  m   L e  a r y ,

v s.
I n  T o r t .

T h e   P e  n  n s y l v  a  n i a   R a i l r  o  a  d  

C o  m p a n y .

O n   P o s t e  a .

i o

A s y et of t h e t e nt h d a y of J u n e, A. D. ei g ht e e n h u n -
dr e d a n d ni n et y-t w o.

Wit n e s s, M E R C E R B E A S L E Y, E s q  u i r e , 

B e n j .  F .   L e e , C hi ef J u sti c e.
Cl e r k.

B u r l i n g t  o  n  C o  u  n t y , s s :

T h e P e n n s yl v a ni a R ail r o a d C o m p a n y, t h e d ef e n d a nt, 
w as s u m m o n e d t o a n s w e r u nt o Willi a m L e a r y, t h e 2 0 
pl ai ntiff, i n a n a cti o n of t ort, a n d t h e r e u p o n t h e s ai d 

pl ai ntiff, b y J o h n W. W e s c ott, hi s att o r n e y, c o m pl ai n s 
f or t h at h e r et of or e, t o wit, o n t h e ni n et e e nt h d a y of 
J u n e, ei g ht e e n h u n d r e d a n d ni n et y- o n e, t h e pl ai ntiff 
w as l a wf ull y d ri vi n g a m ul e t e a m a n d h a y s h el vi n g u p o n 

t h e M o o r e st o w n a n d M o u nt H oll y T u r n pi k e r o a d, o n e 
■ of t h e p u bli c hi g h w a y s of t h e c o u nt y of B u rli n gt o n, t o 

wit, at M o u nt H oll y, i n t h e c o u nt y af o r e s ai d, at a p oi nt 
w h er e t h e s a m e c r o s s e s t h e d ef e n d a nt’ s r ail r o a d t r a c k s 

i n s ai d c o u nt y; t h at it w a s d a r k a n d t h e pl ai ntiff sl o wl y, ~ o 
c ar ef ull y a n d l a w f ull y st a rt e d t o d ri v e a c r o s s s ai d d e-

f e n d a nt’ s t r a c k s; t h at w hil e e x e r ci si n g s ai d c a r e a n d c a u -
ti o n a n d l a wf ull y c r o s si n g s ai d t r a c k s, t h e d ef e n d a nt, 
n e gli g e ntl y a n d c a r el e s sl y, wit h o ut t h e f a ult o f t h e 

pl ai ntiff, d r o v e o n e o f it s l o c o m oti v e e n gi n e s a g ai n st 
t h e b o d y of s ai d pl ai ntiff,, w h e r e b y s ai d pl ai ntiff w a s 

t hr o w n d o w n, c ut, b r ui s e d a n d p e r m a n e ntl y i nj u r e d a n d
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caused to suffer great pain and agony of body and mind 
and caused to expend large sums of money in his efforts 
to have himself cured of said injuries, all to his damage 
ten thousand dollars and therefore he brings his suit, 
&c.

And said defendant, by Samuel H. Grey, its attorney, 
comes and defends the wrong and injury, when, &c., 
and says that it is not guilty of the several supposed 
grievances above laid to its charge, or of any or either of 
them, or of any part thereof, and of this it puts itself 
upon the country, & c., and said plaintiff doth the like, 

io  Thereupon let a jury thereupon come before the 
Chief Justice, or some other Justice of the Supreme 
Court of the State of New Jersey, at a Circuit Court 
holden at Mount Holly, in and for the county of Bur-
lington, on the fourth Tuesday of September, in the 
year of our Gord one thousand eight hundred and 
ninety-three, by whom, &c.

And now at this day, to wit: the eighth day of 
November, A. D. eighteen hundred and ninety-three, 
before our Supreme Court at Trenton, comes the said 

20 plaintiff, by his attorneys aforesaid, and the Justice 
before whom, & c., having sent hither his record made 
before him in these words to wit:

Afterwards, that is to say on the twenty-sixth day of 
September, in the year of our L,ord one thousand eight 
hundred and ninety-three, at a Circuit Court held at 
Mount Holly, in and for the county of Burlington, by 
his Honor Charles G. Garrison, one of the Justices of 
the Supreme Court of the State of New Jersey, accord-
ing to the form of the statute in such case made and 

30 provided, comes as well the within named plaintiff as 
the within named defendant, by their respective at-
torneys within named, and the jurors of the jury, where-
of mention is within made, being sum m o ned  also come,, 
who to speak the truth of the within contained, being 
chosen, tried and sworn and affirmed upon their oaths
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and affirmations, say that the defendant is guilty iir 
manner and form, as the plaintiff hath within com-
plained against it, and they assess the damages of the 
said plaintiff on occasion thereof, over and above his 
costs and charges by him about his suit in this behalf 
expended, to the sum of one thousand dollars.

Therefore it is considered that the said plaintiff do 
recover against the said defendant his said damages by 
the jurors in form aforesaid assessed and found to the 
sum of one thousand dollars and also sixty-nine dollars I(> 
and eighty-six cents for his costs and charges aforesaid 
by the Court now here adjudged to the plaintiff and 
with his assent, which said damages, costs and charges 
in the whole amount to one thousand and sixty-nine 
dollars and eighty six cents.

Judgment signed this eighth day of November, A.
D. eighteen hundred and ninety-three.

M. B E A SL E Y ,
C. J.

2 0
I, Benjamin F. Lee, Clerk of the Supreme Court of 

the State of New Jersey, do certify that the foregoing is 
a true copy of the judgment entered in above stated 
cause as the same remains of record in my office.

In testimony whereof, I have hereto set 
[s e a l .] my hand and the seal of said court, at 

Trenton, this twentieth day of December,
A. D. eighteen hundred and ninety-three.

BENJAMIN F. LEE.
30-
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I N  T H E C O U R T O F E R R O R S A N D A P P E A L S 
I N T H E L A S T  R E S O R T, & c.

P e  n  n s y l v  a  n i a   R a i l r  o  a  d   C o  m - ' 1

P A N Y ,

■  Pl ai n tiff i n E r r o r.

v s. 
i o

W i l l i a  m  L e  a r y ,

D ef e n d a nt i n E r r o r.

Aft e r w a r d s, t h at i s t o s a y, o n t h e ni nt h | d a y of De-
c e m b e r, ei g ht e e n h u n d r e d a n d ni n et y -t h r e e, b ef or e t his 

hi g h a n d h o n o r a bl e C o u rt h e r e, s ai d pl ai ntiff i n err or, 
b y S a m u el H. G r e y, it s att o r n e y, c o m e s ari d s a ys t hat 
t h e r e i s m a nif e st e r r o r i n t h e t ri al of t h e a b o v e st at e d

c a u s e b ef o r e t h e S u p r e m e C o u rt o f t h e St at e of Ne w 
" 2 0 1

J e r s e y, a n d i n t h e gi vi n g o f j u d g m e nt t h e r ei n i n f av or 
of s ai d d ef e n d a nt i n e r r or, Willi a m L e a r y, a n d a g ai nst 
s ai d pl ai n tiff i n e r r o r, s ai d P e n n s yl v a ni a R ail r o a d C o m-

p a n y, i n t hi s:
T h a t s ai d S u p r e m e C o u rt, aft e r s ai d d ef e n d a nt i n 

e r r o r, u p o n t h e t ri al of s ai d c a u s e at ni si p ri u s ( h e bei ng 

t h e n pl ai ntiff b el o w), h a d s u b mitt e d all hi s e vi d e n c e i n 
s u p p o rt of hi s s ai d d e cl a r ati o n t o t h e j u r y s el e ct e d t o 
t r y t h e i s s u e b et w e e n s ai d d ef e n d a nt i n e rr or a n d sai d 
pl ai ntiff i n e r r or, t h e s ai d pl ai ntiff i n e rr or t her e u p o n, 

^  b y it s att o r n e y, m o v e d s ai d S u p r e m e C o u rt f or a j u d g-
m e nt o f n o n- s uit a g ai n st s ai d d ef e n d a nt i n err or, a nd 
t h e r e u p o n s ai d S u p r e m e C o u rt u nl a wf ull y a n d er-
r o n e o u sl y r ef u s e d t o o r d e r s ai d j u d g m e nt, b ut p e r mitt e d 

s ai d c a u s e a n d t h e i s s u e j oi n e d t h e r ei n t o b e s u b mitt e d 

t o t h e j u r y.

A s s i g  n m e n t  

o e  E r r o r .



2. That the said Supreme Court erroneously and un-
lawfully, on the trial of said cause at nisi prius, and con-
trary to the request of the defendant in error made at 
said trial in that behalf, omitted and refused to charge 
and direct the jury.

First. That there is no evidence of negligence by the 
defendant. Plaintiff’s witnesses swear that the whistle 
was blown, except the plaintiff, who says he did not 
hear it. This is not a denial.

Second. That there is evidence of contributory negli-
gence by plaintiff, who says that he saw a light which 
he judged was an electric light, when he looked in the IC> 
direction from which the train came, and hearing no 
sound and knowing that no regular train was due until 
11 .11  he "went on, nudging up his team after he had 
looked. That the railroad was in plain view of the 
turnpike for one-half a mile running beside it, and only 
a short distance away; that the railroad and any train 
on it could be seen by anyone on the turnpike who 
looked in that direction, but he did not look until he 
got within fifteen or twenty yards of crossing.

Third. That the weight of the testimony is against 2<> 
plaintiff and in favor of the defendant, and the plaintiff 
cannot recover without showing by clear preponderance 
of proof that the accident was due wholly to the negli-
gence of the defendant.

Fourth. That the mere happening of the accident is 
not of itself evidence of defendant’s negligence.

Fifth. That the jury cannot consider evidence of ac-
cidents at the same crossing at other times, nor evidence 
that the crossing is dangerous.

Sixth. That the railroad company was not legally ^  
bound to give other than the statutory signal by bell or 
whistle at this crossing, and if the jury believe from 
the evidence that such signal was given the plaintiff 
cannot recover.

Seventh. That the evidence is, that the headlight 
was lighted on the engine; that the train was in sieht
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o f  a n y  o n e  w h o  lo o k e d ;  t h a t  t h e  t r a c k  c o u ld  h a v e  been 

s e e n  b y  t h e  p l a i n t i f f  i f  h e  h a d  lo o k e d  b e fo r e  h e  reached 

t h e  c r o s s in g ,  a n d  t h a t  t h e  t r a in  c o u ld  b e  s e e n  b y  him 

a ls o ;  t h a t  h is  s t a t e m e n t  t h a t  h e  lo o k e d  a n d  d id  not see 

c a n n o t  b e  a c c e p te d  a s  tr u e , a n d  a s  m a t t e r  o f  la w  the 

C o u r t  s o  in s t r u c t s  t h e  j u r y .
E i g h t h .  T h a t  t h e  p l a i n t i f f  c a n n o t  r e c o v e r  damages 

fo r  lo s s  o f  e a r n in g  p o w e r , in  v i e w  o f  t h e  te s t im o n y  that 

h e  h a s  e a r n e d  s in c e  M a y ,  18 9 2 , $ i 75- ° °  P e r  Y ear for 
w h e e l in g  t h e  m a il ,  e i g h t  h u n d r e d  y a r d s  e ig h t  times a 

1 0  d a y  ( s ix  t h o u s a n d  fo u r  h u n d r e d  y a r d s , o r  fo u r  miles), 

a n d  # 2 2 9  p e r  y e a r  fo r  c a r in g  fo r  t h e  s c h o o l house, be-

s id e s  o d d  c h o r e s  a b o u t  t h e  p o s t-o ff ic e , h i s  p r e v io u s  earn-

i n g s  b e i n g  o n e  d o l la r  p e r  d a y  a n d  b o a r d  for nine 

m o n th s , a n d  s e v e n t y - f iv e  c e n t s  p e r  d a y  a n d  board for 

^Eree m o n th s . T h e r e  is  n o  e v id e n c e  o f  th e  v a lu e  of the 

b o a r d , o f a m o u n t  o f  d o c t o r ’ s b i l l ,  o r  o f  a n y  doctor’s 

b i l l ,  o r  o f  p a y m e n t s  fo r  m e d ic in e  o r  n u r s in g .  T h a t in 

t h e  * a b s e n c e  o f  s u c h  p r o o f  t h e  j u r y  c a n n o t  m a k e any 

a l lo w a n c e s  fo r  th e s e  m a t t e r s .
2 0  N in t h .  T h a t  in  e s t im a t in g  h i s  lo s s e s  o f  earnings 

fr o m  J u n e  19 , 1 8 9 1 , t o  M a y ,  18 9 2 , th e  ju r y  cannot 

a l lo w ,  i f  t h e y  b e l ie v e  t h a t  d e f e n d a n t ’ s  f a u lt  a lo n e pro-

d u c e d  t h e  in j u r y ,  m o r e  t h a n  a t  t h e  r a te  o f  on e dollar 

p e r  d a y  fo r  e i g h t  m o n t h s  o f  t h e  e le v e n  m o n th s, and 

s e v e n t y - f iv e  c e n t s  fo r  t h e  o t h e r  t h r e e  m o n th s , as the 

t h r e e  m o n t h s  w e r e  w in t e r  m o n th s , w h e n  p la in t if f  says 

h e  e a r n e d  s e v e n t y - f iv e  c e n t s  o n ly .
A l l  o f  w h i c h  m a t t e r s  a n d  t h i n g s  w e r e  to  th e  great 

w r o n g  a n d  i n j u r y  o f  s a id  p l a i n t i f f  in  e rro r . B y  means 
3 0  w h e r e o f  s a id  ju d g m e n t  o f  s a id  S u p r e m e  C o u r t  is erron-

e o u s  a n d  c o n t r a r y  to  la w ,  a n d  s a id  P e n n s y lv a n ia  Rail-
r o a d  C o m p a n y  p r a y s  t h a t  t h e  s a id  j u d g m e n t  b e  reversed, 
s e t  a s id e  a n d  fo r  n o t h i n g  h o ld e n , a n d  th a t  i t  may be 
r e s to r e d  to  a l l  t h in g s  w h i c h  i t  h a t h  lo s t  b y  reaso n  o f sai 

j u d g m e n t ,  & c .  &  H  G R E Y ,

A t t o r n e y  o f  P l a i n t i f f  in  Error.
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And hereupon, afterwards, to wit, on the said ninth 
day of December, eighteen hundred and ninety-three, 
said William Deary, defendant in error, by his attorney, 
John W. Wescott, comes into Court here and says, that 
as to the several errors assigned as aforesaid by said 
Pennsylvania Railroad Company, plaintiff in error, there 
is no error, either in the record or proceedings aforesaid 
or in the giving of judgment aforesaid, and prays that 
the Court here may proceed to examine as well the 
record and proceedings aforesaid as the matters aforesaid IO 
for error assigned, and that the judgment aforesaid, in 
manner and form aforesaid, may in all things be 
affirmed.

JOHN W. W ESCOTT,
Attorney of Defendant in Error.





NEW JERSEY SUPREME COURT.

W i l l i a m  L e a r y

vs.

Pe n n s y l v a n ia  R a i l r o a d  Co m-

pa n y .

In  T o r t .

Se pt e mb e r  T e r m , 1893. No. 4.

Appearances: 10
Joh n W. W e s c o t t , and S. K. R o b b in s , for Plaintiff..

Sam ue l  H . G r e y , for th e D efen dan t.

B E F O R E  G A R R I S O N , J ., A N D  A  J U R Y .

Mr. R obbins opens th e case for the plaintiff.

Dr . A l f r e d  S. Ma t t s o n , affirmed.

By Mr. R obbin s: 2,0

Ques. Y o u  reside w h ere  ?
Ans. M oorestown.
Ques. A re  you  a p ra ctic in g  p h ysician  there ?
Ans. Yes, sir.

Ques. H ow  lo n g  h av e  you  practiced  there ?
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A n s. N in e  years.
Q ues. A re  you  acquain ted  w ith  th e plaintiff, William 

L e a ry  ?
A ns. Y es, sir.
Q ues. H o w  lo n g  h ave you  kn ow n  him  ?
A ns. S ix  years.
Q ues. D o you  rem em ber th e  tim e o f the accident 

th at he m et w ith  som e tw o  or three years ago ?
A n s. Y es, sir.
Q ues. Y o u  don’ t rem em ber the date o f it, I suppose?

10 A ns. N o, sir; I don ’ t rem em ber th e  date of the acci-
dent; I  rem em ber the date w hen I w as sent for and first 
saw  him .

Q ues. D o yo u  rem em ber w h at year it was ?
A n s. 1891.
Ques. H ad you  attended his fam ily  previous' to that 

tim e ?
A n s. Y es.
Ques. A n d  had seen m ore or less o f  him  ?
A n s. Y es.

20 Q ues. W h a t w as his p h ysica l condition, as you ob-
served it, p revious to th at tim e ?

A n s. V e ry  good.
Q ues. H ad yo u  ever had occasions to doctor him for 

a n y th in g  ?
A ns. Y es, on one or tw o occassions I prescribed for 

him  before that.
Q ues. H ad he an y  d isab ility  o f  any kind which you 

noticed ?
A n s .  N o .

3°  Q ues. N ow , w hen  w ere you  called upon to doctor 
» him  after he w as said to h av e  been hurt ?

A ns. Ju n e 23d, 1891.
Q ues. W h ere  w as he w hen  you  first took charge of 

him  then ?
A n s . H e w as at h is hom e.
Q ues. In  w h at con d ition  did you  find him at that 

tim e ?
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Ans. I found h im  sufferin g a great deal o f  pain , b adly 
bruised, and bruised ab out the head and face, and cut, 
and suffering extrem e p ain  in  th e  b ack , u n able to m ove 
without help.

Ques. W h a t did these in juries in d icate  ?
Ans. I th in k  m ain ly , and m ost severely , a concussion 

o f the spine.
Ques. T o  w h at cause, from  yo u r exam in ation , w ould  

you attribute such  in juries ?
Ans. T o  som e strain, or w ren ch , or bruise.
Ques. A n d  w as he confined to  his bed at th at tim e ? io
Ans. H e w as n ot able to  go  to bed for a tim e; he w as 

on a couch or a lo u n g e  in  the s ittin g  room , and th ey  
were not able to g e t h im  up stairs.

Ques. H ow  lo n g  did you con tin u e to ta k e  ch arge o f  
him after that ?

Ans. I saw  him  at h is house u n til the 12th, occa-
sionally.

Ques. H ow  did he progress ?
Ans. H e im proved s lig h t ly  and w as able to lim p  

around, and w as v e ry  m uch crip p led  then, after he w as 20 
able to g et u p; b ut h e s lig h t ly  im proved up to that 
date.

Ques. W as he able to g o  to w o rk  th at su m m er?
Ans. N o, sir.

Ques. A n d  how  lo n g  after th a t before he w as ab le  to 
do anything, as far as y o u  reco llect ?

Ans. W ell, I  don’ t k n o w  ju s t  h ow  long. I kn o w  
that one o f his first a ttem pts to w o rk  w as for me, he 
attempted to ta k e  care o f  m y  horses.

Ques. W as he ab le  to  do th at ?
Ans. H e w as not able to do th a t; h e w as not able to 

stand the jar  o f  r id in g  in  the carriage, m ain ly .
Ques. A re  you  acquainted  w ith  his present con di-

tion?

Ans. N ot for the past s ix  m onths, excep t seein g him  
on the street and n o tic in g  h is position in  w a lk in g  and
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h is a ctio n ; n o th in g  furth er th an  th at for s ix  months 

b ack .
Q ues. W h a t w as h is con dition  the last you  knew of 

him , b y  actual k n o w led g e  ?
A ns. S im p ly  an im p roved  one from  the condition I 

le ft h im  in — crippled, in  a m easure.
Q u es. W ere  those in juries o f  such  a character that he 

w ould  recover from  them  en tire ly , in  you r judgm ent?

A n s. I don ’ t th in k  so.
IO Ques. H ow  w ou ld  th ey  affect h im  as to his ability to 

do w o rk  ?
A n s . I don ’ t th in k  th at he can stan d w ork, hard work 

at least, ever, and th ey  m ay affect h im  even more seri-
o u sly  than  th a t even tu a lly .

Cross-examination.

B y  Mr. G re y :

Q ues. Y o u  h ave not visited  Mr. G eary since July, 

20 1891, as I understand it  ?
A n s. Y es.
Q ues. A b o u t th e 12th o f  J u ly , 18 9 1?
A ns. Y e s ; I have visited  him  since.
Q ues. W h en  w as you r last v is it  ?
A n s. I th in k  about s ix  m onths a g o ; 1̂ don’ t remem-

ber the date o f th e  v is it  e x a ctly .
Q ues. W h e n  did you  m ake you r last examination of 

h im , i f  you  ever m ade an y  ?
A ns. T h e  last exam in ation  th at I made o f him espe- 

c ia lly  w as J u ly  12th, 1891.

W i l l i a m  L e a r y , sworn.

B y  M r. R ob b in s:

Q ues. Y o u  are the p la in tiff  in  th is cause ?

A ns. Y es, sir.
Q ues. H o w  old are you  ?
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Ans. F ifty -s ix  years old— w ill be fifty -s ix  y e ars  old 
the next b irth d ay.

Ques. W h a t w o rk  had you  been doing, w h a t em -
ploym ent had you  had p reviou s to the tim e yo u  m et 
with the acciden t ?

Ans. F arm in g.
Ques. B y  w hom  w ere you em ployed  ?
Ans. B y  Josh ua H o llin gsh ead .
Ques. H o w  lon g, previous to th e accid en t ?
Ans. S even  years, three m onths and nineteen days.
Ques. W h a t w o rk  did you  do for h im , w h a t k in d  o f IO 

work ?
Ans. S u ch  as g o in g  to m ark et and w o rk in g  on th e 

farm gen erally .
Ques. A n d  w here had you been on th e day th at th is  

accident occurred ?
Ans. I w as in  P h ilad e lp h ia  w ith  a load o f hay.
Ques. W h a t had been th e  con dition  o f  yo u r h ealth , 

the general p h ysica l condition, previous to the tim e o f  
this accident ?

Ans. V e ry  good.
Ques. H ad you  ever had a n y  serious illn ess o f  an y 

kind ?
Ans. N o, sir.
Ques. H ad you  lost an y tim e w h ile  w o rk in g  for 

Joshua H ollin gsh ead  on accou n t o f  s ick n ess ?
Ans. N o, sir.
Ques. W ere  you  in th e h ab it o f  cartin g  tru ck  to 

Philadelphia?
Ans. Y es, sir; g e n e ra lly  c artin g  o ff o f  both places; 

off o f his and h is b rother’ s during; th e tim e th at I 
worked there.

Ques. W h ere  is Joshua H o llin gsh ea d ’ s farm  located  ?
Ans. It is located on th e C entreton pike.
Ques. T h a t  is the p ik e  ru n n in g  from  w here ?
Ans. R u n n in g  from  the M oorestow n p ik e  to Centre- 

ton, nearly one m ile; about one m ile  from  th e  L o n g  
Crossing, as n ea rly  as I  can  com e at it.
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Q ues. In  g o in g  to and from  m arket w ere you  com-
p elled  to  cross a railroad ?

A n s. Y e s , sir.
Q ues. W h a t railroad w as it ?
A n s. T h e  B u rlin g to n  C o u n ty  road there.
Q ues. D o you  k n o w  b y  w h a t com pany it is operated? 
A n s. P e n n sy lv a n ia  R ailroad .
Q ues. Y o u  passed over th at g o in g  and com in g  ?
A n s. Y e s , sir.
Q ues. E a c h  tim e ?

10 A n s. Y es , sir.
Q ues. W h e n  w as th e date o f  th is  accid en t?
A n s. T h e  19th d ay  o f  June.
Q ues. W h ere had yo u  been ?
A n s. I had been to C am den w ith  a load o f  hay.
Q ues. W h a t tim e did you go  d ow n ?
A n s. I  started for hom e about s ix  o ’ c lo ck .
Q ues. In  th e  m orn in g  ?
A n s. In  the m orn in g, as near as I can com e at it. 
Q ues. A n d  w h a t did yon do in  Cam den ?

20 A n s. W e ll, it  w as a ra in y  d ay; it  w as ra in in g  after I 
started. T h e  load o f  hay w as on the w agon , and Mr. 
H o llin gsh e a d  requested it to go  because he would like 
to  get the w agon  em p ty; he w as h arvestin g, and he 
d id n ’ t th in k  it  w ould  rain  d u rin g  the n ig h t, and I took 
it  to Cam den, and on m y road g o in g to  Cam den the hay 
g o t w et, and I  h ad q u ite  a jo b  to dispose o f  it.

Q ues. W h a t tim e o f day w as it  w hen  you  disposed of 

the h ay ?
A n s. I disposed o f  th is  h ay  about h a lf  past three or 

3c quarter to four.
Q ues. D id you  unload it y o u rse lf?
A ns. N o, sir; I h ired a m an to p itch  it  off.
Q ues. A n d  w h a t tim e did you  start on you r return? 
A ns. A b o u t a quarter past five.
Q ues. A n d  at w h a t tim e did y o u  reach Moores town? 
A ns.. W e ll, I co u ld n ’ t say, about n ine o ’ clock, as near
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as I can g et at it. I t  g e n e ra lly  tak es about four hours 
and a h a lf  to com e up.

Ques. W h a t k in d  o f  a n ig h t w as it  ?
Ans. It w as a dark, d r iz z ly  n igh t, w in d b lo w in g  from  

the east.
Ques. It  had been storm in g  ?
Ans. S to rm in g  m ore or less a ll day.
Ques. T h e  w in d  w as b lo w in g  from the east ?
Ans. Y es, sir.

Ques. A n d  w h a t d irection  w ere you  tra v e llin g  as you  
approached this crossin g  ? 10

Ans. I w as tra v e llin g  east.
Ques. T r a v e llin g  tow ards the east on the road ?
Ans. Y es, sir.

Ques. N ow , ju s t  state w h a t happened w hen you  cam e 
to the v ic in ity  o f  th e railroad near th is crossin g; ju s t  
state w hat took place.

Ans. W h en  I g o t w ith in  reason able d istance for ta k -
ing precautions for th is railroad I took precaution s, 
merely ju st tu rn in g  m y head, k n o w in g  th at it  w asn ’ t 
train time, b ut I took a s lig h t p recaution , b ro u g h t the 20 
team up and saw  n o th in g  b u t th e  e lectric  lig h t.

Ques. W h ere are these e lectric  lig h ts  ?
Ans. T here is one o f  them  stands in M orris C om fort’ s 

lane end, and th e oth er at S ila s  W a lto n ’s.
Ques. W ell, w h ich  direction  w ere you lo o k in g  w hen 

you saw them  ?

Ans. I was lo o k in g  w esterly  w hen I took precautions, 
when I took precaution , a lit t le  p recaution , k n o w in g  it 
was not train  tim e; I w as at the low er end o f  M oores- 
town w hen the H o lly  train  w e n t dow n, and k n e w  there 30 
was no other tram  u n til i i . n ,  regular.

Ques. Y o u  w ere acquain ted  w ith  the regu la r  trains 
on the road, w ere you  ?

Ans. I was acqu ain ted  w ith  a ll  the trains on the road, 
because I w as tra v e lin g  and cro ssin g  that railroad every  
day.
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Q ues, H o w  near th e cro ssin g  w ere yo u  w hen you took 
these p recaution s th at yo u  sp eak o f?

A n s. I  w as about fifteen or tw e n ty  yards.
Q ues. F ifte e n  or tw en ty  yard s from  the crossing ? 

A n s. Y es , sir.
Q ues. A n d  ju s t  state w h a t you  did— ju st te ll the jury ? 
A n s. I ju s t  m erely  took  precaution s, pulled the team 

up n early  to a stop and to o k  a lit t le  precaution, and 
kn ow ed there w as no trains due. 

io  Q ues. W h a t did you  do ? S ta te  w h a t you  did ?
A n s. A n d  th en  drove r ig h t on.
Q ues. W e ll, w h a t p recau tion s— you  say  you  took pre-

cau tion s; te ll them  e x a c tly  w h a t yo u  did ?
A n s. I ju s t  m erely  turned m y head that way, and 

seen there w as no l ig h t  or n o th in g  in  th e w ay, or heard 
n oth in g, and th en  started th e team  on.

Q ues. T h a t  w as in  the d irection  from  w hich  you had 
com e, w as it, th at yo u  looked  th at w ay ?

A n s. Y es, sir.
20 Q ues. A n d  h ow  about the other direction— did you 

h ave a v ie w  ?
A n s. In  the oth er d irection  you could  see right down

the track , clear to H artford.
Q ues. W as there a n y th in g  th at intercepted your view

o f the tra ck  in the oth er d irection  ?
A n s. N o th in g  b u t the e le v a tio n  o f  the road; there is 

a sm all lo cu st tree stands, I suppose, m aybe two hun-
dred yards above th e sign al post, a sm all locust tree that 

stands r ig h t in the b a n k  o f  the road.
Ques. Is there a n y  bend in the road ?

3°  A n s. T h e re  is a bend in  the road and an elevation in

the road. .
Q ues. H o w  far b a ck  is th a t from  the crossing r 
A n s. I  suppose about four hundred yards; four or five 

hundred yard s; so m eth in g  lik e  that. I cannot just ex-

a c tly  te ll the distance. .
Q ues. Y o u  say  yo u  saw  n o th in g  and heard nothing g
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Ans. Saw  n othin g  and h eard  n othin g.
Ques. Y o u  did see a lig h t, yo u  sa y ?
Ans. I seen these e lectric  lig h ts  ju s t  as I  turned m y 

head and kn ew  it  w as no tra in  tim e.
Ques. T h e n  you  drove on ?
Ans. I drove on and nudged the team  up.
Ques; Just state w h a t happened ?
Ans. A s I drove on th e  tra ck  I  drove r ig h t on, and 

the next th ing I heard I heard a w histle , and th e n ext 
thing I know ed n othin g.

Ques. W ell, w h a t w as the n e x t k n o w led g e  you had o f  IO 
the m atter ?

Ans. I never kn ow ed  a n y th in g  or kn ow ed w here I 
was till the n e x t m orn in g.

Ques. T h e n  w here did y o u  find y o u rse lf?
Ans. I found m y s e lf  here in  M t. H o lly  H ospital.
Ques. H ow  lo n g  did you  rem ain  here ?
Ans. I rem ained there from  F rid a y  n igh t, from  the 

time I was delivered there, u n til T u e sd a y  m orning..
Ques. W here w ere you  tak en  th en  ?
Ans. I w as taken  to m y hom e b y  m y ch ildren , b y  one 2Q 

of my children and F ra n k  H ollin gshead.
Ques. W here did y o u  liv e  ?
Ans. I lived  at B orden ’ s L an d in g , not e x a c tly  on the 

Borden L an d in g  road, on th e C reek road close to B or-
den’s Landing.

Ques. W h a t w as your con dition  w hen  you  cam e to at 
the hospital ?

Ans. M y condition  w as th a t I  w as in  a v e ry  bad 
state.

Ques. D id you  h ave a n y  p ain  ?
A ns. I was fu ll o f  p ain ; d id n ’ t k n o w  a n y th in g  lo n g  

at a time at an y tim e w h ile  I laid  th ere; I  w as under 
very bad treatm ent, g o t no treatm en t w h atever as a m an 
should get.

Ques. D id you r head h u rt yo u  ?
2
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A n s. M y  head h u rt m e and m y back hurt me tre-
m en d ou sly ; I co u ld n ’ t raise up at all.

Q ues. A n y  bones broken, as far as you  kn ow  ?
A n s . N o, sir; not an y as I k n o w  of.
Q ues. W h e n  you  w ere taken  hom e how  did you go? 

In a carriage  ?
A ns. I w en t in a lit t le  m arket w agon.
Q ues. W as you r ride a p leasant o n e?

 ̂ A n s. N o t very  pleasant. I w as tak en  out and put in
IO a ro c k in g  ch a ir; som e o f m y friends cam e there to see 

m e, and I stated to them  that I w as g o in g  to go home 
the n ex t day, and th ey  asked m e h ow  I was going. I 
sent w ord to h ave a—

T h e  C ourt: D o not repeat the conversation.

Q ues. N ev er m ind that, it  doesn’ t m atter. Did you 
h ave an y p ain  from the ride ?

A n s. Y es , sir.
Ques. A n d  how  lo n g  did this pain  continue after you 

20 g o t hom e ?
A n s. T h e se  pains con tin u ed  for a good many weeks 

afterw ards and s till continue.
Ques. W ere  you ab le  to do an y w ork after that?
A n s. N o, sir; d id n ’ t do an y  w ork for a year after-

w ards o f  an y k in d  w orth  sp eak in g  about.
Q ues. Ju st state how  you  w ere affected; what effects 

did you feel from th is  acciden t afterw ards ?
A ns. T h e  effects th at I fe lt w ere righ t through my 

b ack  and kidneys.
3c Q ues. W h en  w ould you  feel these ?

A n s. F e lt  them  w h en ever I w en t to do anything at 
a ll, esp ecia lly  i f  I happened to use a little  exertion to 
lie  dow n, the pains from  m y b ack w ould shoot right up 
th ro u gh  m y stom ach, and th ey  do yet, for that matter.

Q ues. D id  it  affect yo u r a b ility  to w alk  ?
A n s. Y es , sir; it  h u rt m e to w a lk ; it hurt me for
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a long tim e to w a lk , for s ix  m onths afterw ards or 

more.
Ques. Could you w a lk  w ith o u t cane or cru tch es ?
Ans. I used a cane a ll the tim e for s ix  or e ig h t 

months.
Ques. A n d  h ow  yrould it  affect yo u  w h en  you  

stooped over or tried to lif t  a n y th in g  ?
Ans. I couldn’ t lif t  a n y th in g  at all.
Ques. W ere there an y eviden ces on y o u r body o f  th is  

injury ?
Ans. Yes, sir; th ere is a projection  on m y b ack b o n e 10 

that never w as there before.
Ques. T h ere  is one th ere now  ?
Ans. T h ere  is one there now .
Ques. W as that there before th is accid en t happened ?
Ans. N o, sir.
Ques. W h a t is the ch aracter o f  th at ?
Ans. Its character is th at it is a lu m p  raised r ig h t on 

the backbone.
Ques. Just let the ju r y  see i t ?
Ans. (T h e w itness rem oves h is coat and lifted  his 20 

shirt, exposin g his b ack  to the ju ry .)
Ques. Just state w here the location  o f  it is ?
Ans. T h ere  is the location  o f  it  there (in d icatin g); 

anybody can feel it  r ig h t there.
Ques. T h is  train, yo u  said, w as co m in g  from  tow ards 

Philadelphia and ru n n in g  eastw ard ?
Ans. Y es, sir.
Ques. A n d  you w ere s itt in g  w ith  y o u r side tow ards 

it when it w hen it stru ck  y o u ; w h ich  side w as tow ards 
the train, w h ich  side o f y o u r  body ? 30

Ans. M y left side w as tow ard the train.
Ques. W ere there an y m ore bruises on th at side than 

on the other ?

Ans. I don’ t kn ow  th at there w as; no, sir.
Ques. T h e  pain w as a ll over y o u  ?
Ans. Y es, sir.



12

Q ues. W ere  you  ab le  to g o  b ack  to Mr. Hollings- 
h ead ’s and go  to w ork , e v e r?

A n s. N o, sir.
Q ues. H av e  you been ab le  to do an y  farm  work since 

th at tim e ?
A n s. N o, sin1 ¥
Q ues. H av e  you  been able to do a d a y ’ s work of any 

k in d  ?
A n s. N o, sir; not to ta k e  it  a fu ll d ay ’ s work.
Q ues. W h a t w o rk  h av e  yo u  done since that ? 

io  A n s. I h av e  d elivered  th e m ail from  the post-office to 
the depot.

Q ues. Y o u  are l iv in g  w h ere n ow  ?
A n s. A t  M oorestow n.
Q ues. Y o u  m oved aw ay from  the country then and 

cam e to M oorestow n ?
A n s. Y es, sir.
Q ues. A n d  w h at w ork , besides carry in g  the mail, if 

an y, h av e  you  done ?
Ans. I h ave ch arge o f  th e p u b lic  school-house there. 

20 Ques. Can you  do an y  m ore w ork b y  the day of any 

k in d  ?
A n s. N o, s ir; very  little . I do a little  odd chores 

about th e post-office.
Q ues. H o w  does it  affect you  w hen  you undertake to 

w o rk  ?
A n s. It affects m e in the b ack , and fills me with pain.
Ques. A re  these pains in  any p articu lar place?
A ns. N o, sir; it  is p a rticu la rly  in  the back.
Ques. A re  th ey  in th e v ic in ity  o f this protuberance 

30 th a t you  spoke o f?

Mr. G re y : N ever m in d th at; th at w on ’ t do; he can 
describe the location  b etter than  you  can.

Ques. A re  th ey  an y  m ore on one side o f your back 

than o n  th e  o th er?
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Ans. It hurts m e w orse on the left side th an  it  does 
on the right.

Ques. W orse on the le ft side ?
Ans. Y es, sir.
Ques. D o yo u  h av e  a fam ily  ?
Ans. Y es, sir.
Ques. N ow , th e  first sound you  say  y o u  heard w as a 

b low ing ?
Ans. Y es, sir; th a t is the first I heard o f  it.
Ques. T h e n  you  im m ed iate ly  becam e u n con sciou s?
Ans. Y es, sir.
Ques. D id you  hear an y  b ell r in g  ?
Ans. N o, sir.
Ques. O r an}" noise o f  a n y  k in d  in d ica tin g  the a p -

proach o f a train  at a ll ?
Ans. N o noise o f  an y  k in d  at all.
Ques. H ow  fast w ere yo u  g o in g  ?
Ans. Just at an ord in ary  w a lk  ; p rob ab ly  after I 

slacked the team  I m ig h t h av e  nudged them  a litt le  
faster, k n o w in g  I  w as la te  ; I h ad n ’ t been accustom ed 
to go in g  as late as that, and I urged the team  m ayb e a 
little faster than an ordin ary w a lk  at the tim e.

Cross-exam ination.

B y M r. G rey:

Ques. D id you  stop after you left C am den at quarter 
after five that afternoon ?

Ans. Y es, sir; I stopped once.
Ques. W here did yo u  stop ?
Ans. A t  the Spread E a g le  H o tel. 3°
Ques. T h a t  is betw een M oores tow n and C am d en ?
Ans. Yes, sir.

Ques. B etw een M e rch a n tv ille  and Cam den, is it  not ?
Ans. It is above M erch an tv ille .
Ques. B etw een M erch a n tv ille  and M oorestow n, I  

should have said ?
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A n s. Y e s , sir.
Q ues. H o w  lo n g  did you  stop at the Spread Eagle? 
A n s. I  w as there, I suppose, ab out ten  m inutes. 
Q ues. D id  y o u  h av e  a n y th in g  to d rin k  ?
A n s. I  don ’ t th in k  I did.
Q ues. Q u ite  sure about th at ?
A n s. Y es , sir.
Q ues. A fte r  yo u  le ft th e  Sp read  E a g le  w here did you 

stop n e x t ?
A n s. I stopped at M oorestow n.

10 Q ues. W h e re  did you stop in  M oorestow n ?
A n s. Sam  B a k e r ’ s hotel.
Q ues. D id  y o u  ta k e  a n y th in g  there ?
A n s. Y e s ; I  took a g lass o f  beer there.
Q ues. O n ly  one ?
A n s. O n ly  one, sir.
Ques. What time was it when you got to Moores-

town ?
A n s. W e ll, I should  suppose it  w as somewheres in 

the n eigh borh ood  o f  n in e o’ c lo c k ; close to that.
20 Q ues. A n d  w h a t tim e w as it  w hen  you got up to the 

crossin g ?
A ns. W e ll, I should  ju d g e  it  w as about half past 

n in e; som ew heres in  th at n eigh borh ood; I cannot ex-

a ctly  ju s t  te ll th e tim e.
Q ues. H o w  far is it  from  M oorestow n to the cross-

in g ?
A ns.. I sh ould  ju d g e  it w as about a m ile and a half, 

m aybe a l it t le  fu rth er; I can n ot e x a ctly  tell; I never 

m easured the d istance.
3°  Q ues. D id  yo u  go  at a n y  greater speed between Moores-

tow n  and th e L o n g  C rossin g th an  you  had traveled in 
co m in g  from  C am den to M oorestow n ?

A n s. N o, sir.
Ques. What was the speed in which you traveled from 

Camden to Moorestown— I mean what was the gait?
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Ans. W ell, it  was an ordin ary g a it, about as th e  

usual team w ould  w a lk .
Ques. W as it  a w a lk  or a trot, or w h at w as it  ?
Ans. D id n ’ t trot the team  at a ll;  the team  w alk e d .
Ques. W h a t k in d  o f  a team  did you  h av e  ?
Ans. A  m ule team .
Ques. A fte r  you  le ft M oorestow n did yo u  keep  on at 

the same g a it that you  had com e to M oorestow n in  ?
Ans. Y es, sir.
Ques. T h en  you  w ere g o in g  about three m iles an 

hour, w ere you ?
Ans. Som ew heres in  th at n eighborhood.
Ques. A n d  it  w as about n in e o ’ c lock , yo u  say, w hen  

you got to M oorestow n ?
Ans. I th in k  it  w as som ew heres in  th at n e ig h b o r-

hood; I can ’ t ju s t  e x a c tly  te ll the tim e of it; it g e n e r-
ally takes about four hours and a h a lf  to tra v e l th e  
distance.

Ques. T h a t is not the question I asked  you, as to 
what tim e it g en erally  takes, T h a t  is th e tim e betw een 
Camden and Joshua H o llin g sh e a d ’s farm  ? 2Q

Ans. Y es, sir; som ew heres in  th a t neighborhood.
Ques. W h en  you  left M oorestow n th at n ig h t you  

came up alon g the tu rn p ik e, did you  ?
Ans. Yes, sir.

Ques. A n d  before you  g o t to the L tfn g C rossing, about 
a mile before you g o t to the T o n g  C rossing, yo u  passed 
a toll gate ?

Ans. Yes, sir.

Ques. W ell, there is a d istance th ere o f  three-quarters 
of a m ile w here the railroad and th e tu rn p ik e  run alm ost _0 
side by side; th at is, th ey  run on the sam e lin e, d o n ’ t 
they ?

Ans. Y es, sir.

Ques. A n d  for th e w h o le  o f  th a t d istan ce the ra il-
road would be in s ig h t o f  a n y  one w h o  turn ed to lo o k  
at the railroad, w ould  it  not; a person tra v e lin g  a lo n g
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th e  tu rn p ik e  and lo o k in g  tow ards th e railroad could 

see it  ?
A n s. C erta in ly  th ey  could  see it  for a certain dis-

tance.
Q ues. F o r  a d istan ce o f  ab out three-quarters of a 

m ile  ?
A n s. I  w o n ’ t say about that. A t  th e  low er end of 

th e  railroad  you  can n ot see up the road.
Q ues. N o ; w e w ill  go  b a ck  to the to ll-gate. After 

y o u  pass th e to ll-gate  on the tu rn p ik e  ahd come to- 
io  w ards th e L o n g  C rossin g  you  pass one or tw o houses ?

A n s. Y es, sir.
Q ues. Q u ite  near to  the to ll-ga te  ?

A n s. Y e s , sir.
Q u es. A n d  then betw een the tu rn p ik e  and the rail-

road th ere is no house at a ll for a lo n g  d istan ce, that is 

true, is it  n o t?
A n s. Y e s , sir.
Q ues. A n d  d u rin g  th a t space there, w h ich  is, I sug-

gested, about three-quarters o f a m ile, say h a lf  a m ile -  

20 it  is fu lly  that, is it  not ?
A n s. I guess it  is.
Q ues. T h e re  is n o th in g  b etw een  the turnpike and 

the railroad w h ich  w ould  p reven t an yon e who was 
tra v e llin g  a lo n g  th e tu rn p ik e  and w h o  looked towards 

the railroad from  seein g th e railroad ?

A n s. N o.
Q ues. N o th in g  at a ll. A n d  i f  there w as any train on 

th e railroad  you  could  see the train  on the railroad if 

you  looked  tow ards i t ?
3c A n s. Y es, sir.

Q ues. N o w , th e distance betw een  the railroad and the 

tu rn p ik e  a lo n g  there is q u ite  short, is it not ?
A n s. B etw een  the tu rn p ik e  and the railroad ?

Q ues. Y es.
A n s. Y es , sir.
Q ues. Q u ite  near ?
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Ans. Y es, sir.
Ques. Y o u  k n o w  w here Mr. C h a lk le y  B a llin g e r ’ s 

house is, don’ t you  ?
Ans. Y es, sir.

Ques. T h a t  is on th e  r ig h t hand side o f  th e tu rn p ik e, 
is it not, as yo u  com e tow ard th e  C en treton  road ?

Ans. Yes, sir.
Ques. A n d  it  w as on y o u r r ig h t hand side th at n ig h t?
Ans, Y es, sir.
Ques. W e ll, C h a lk le y  B a llin g e r ’ s house is quite  near 

to the B ong C rossing, is it  not ? io
Ans. Y es, sir.
Ques. A n d  opposite C h a lk le y  B a llin g e r ’s house the 

railroad is v e ry  near indeed to th e  tu rn p ik e, is it not ?
Ans. I th in k  v e ry  l ik e ly — I don ’ t k n o w  th a t it  is an y  

nearer to it  there th an  it  is a t som e o th er parts o f  it.
Ques. A fte r  you  pass C h a lk le y ’ s house, g o in g  on to 

the railroad crossing, and after yo u  g e t over th at cross-
ing, you turn  r ig h t short to yo u r left to go  to C entreton, 
don’t you?

Ans. Y es, sir. 20
Ques. A n d  th at cro ssin g  is th e one w h ich  is used 

by people w ho com e up the C en treton  road to go  to 
Moorestown, as w ell as b y  people w ho com e dow n from  
Hartford to go  to M oorestow n a lo n g  that road ?

Ans. Yes, sir.
Ques. It is th e sam e crossing, is it n o t?
Ans. Y es, sir.
Ques. T h e  roads fo rk  ju s t  there l ik e  th at (in dicating). , 

Just look at th is lit t le  d iagram  and see i f  it  show s you  
how the th in g  is. (D iagram  sh ow n  w itness). N ow , 30 
there is M oorestow n on y o u r r ig h t hand and here is 
Hartford.

Ans. Y es, sir.
Ques. V e ry  w e ll,  now . T h a t  is th e railroad and 

the turnpike. Su pp ose th a t y e llo w  streak there to be 
the turnpike.

3
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A ns. Y e s , sir.
Q ues. A n d  suppose th is red streak  to  be the railroad 

w ith  these lin es here.
A ns. Y es.
Q ues. T h a t  show s about th e  w a y  th ey  stand toward 

each oth er a lo n g  there, don’ t i t ?
A ns. Y es , sir.
Q ues. A n d  u p  here opposite th e th in g  marked 

“ L a n e ” — suppose th is  to be C h a lk le y  B allin ger’s house 
w here I h av e  m ade a p en cil square— th at is about where 

io  C h a lk le y ’ s house is, is it  not ?
A n s. Y es, sir; som ew heres there.
Ques. A n d  here w here th is b la c k  m ark is (I believe 

th at is b la ck , I can n ot see v e ry  w ell, b u t in some lights 
it  is) w here I h ave m arked  tw o stars in pencil, is the 

crossing, is it  not ?
A n s. T h e  crossin g  is r ig h t th ere; yes, sir.
Q ues. A n d  th is m arked “  C en treton  R o a d ”  is where 

the C entreton road goes o ff?
A ns. Y es, sir.

20 Q ues. A n d  th is y e llo w , a lon gsid e the railroad, below 
it on the m ap, is the tu rn p ik e  th at goes upwards to- 
w ards H artford, a in ’ t i t ?

A n s. Y es, sir.
Q u es. N ow , w ere you  g o in g  th at n ig h t along this 

tu rn p ik e, and from  the d irection  o f M oorestown ?

A n s. Y e s , sir.
Q ues. P ast C h a lk le y  B a llin g e r ’ s h ou se?
A n s. Y es, sir.
Q ues. A n d  a lo n g  tow ards the cro ssin g  w hich is there, 

2o in ten d in g  to turn  a lo n g  th at C entreton road and go to 
Josh ua H o llin g sh e a d ’s ?

A n s. Y es , sir.
Q ues. W e ll, now, r ig h t opposite th is place here.there 

is a sand-pit, is there not ?
A n s. Y e s , sir.
Q ues. A n d  there is a s id in g  from  the railroad that 

runs in to  th e sand-pit, is there not ?
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Ans. Y es, sir.
Ques. A n d  then run s b a ck  and connects w ith  the 

railroad some distan ce tow ards M oorestow n ?
Ans. Connects b a ck  w h ere  th ey  sh ould  g iv e  the sig- , 

nal for the crossin g ; there is w here it  connects.
Ques. R ig h t  th ere w h ere  th e p o in t o f  sw itch  is th at 

connects the sid in g  is th e s ig n a l post for the cro ssin g?
Ans. Y es, sir.
Ques. N ow , th is  is som e distan ce from  the crossing, 

is it not ?
Ans. Y es, sir. , io
Ques. S everal hun dred yards ?
Ans. W ell, it  is b etw een  four and five hundred yards.
Ques. A n d  th is  m ap show s about the w ay  the th in g  

is laid out at th a t p lace, don ’ t it?
Ques. Y es, sir. .
Ans. Did you  look  tow ards the railroad before you  

got to C h a lk le y  B a llin g e r ’s ?
Ans. No, sir.
Ques. D id you  look tow ards the railroad w hen  you 

were opposite C h a lk le y  ’ si* 20
Ans. N o, sir.
Ques. D id you  look  tow ards the railroad after you 

passed C h a lk le y ’ s ?
Ans. I did after I g o t w ith in  about fifteen or tw en ty  

yards o f the crossing.
Ques. A n d  you r m ule team  w as g o in g  a lo n g; you 

had nudged them  up a lit t le  because you  w ere late ?
Ans. I did not n u dge them  up u n til a fter I took pre 

caution.

Ques. W ell, th e y  had been g o in g  a lon g, h a v in g  been 30 
nudged up a little , before you looked  ou t at a ll ?

Ans. N o, sir.
Ques. T h en  th ey  h ad n ’ t been nudged up u n til after 

you looked ?
Ans. N ot u n til a fter I looked.
Ques. N ow , at the tim e you  lo o k ed , w h at did you  do, 

anything ?
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A n s. Ju st p ulled  the team  up to a s lo w  g a it  so I could 
stop it  as a p recaution  i f  I  heard an y  noise.

Q ues. Y o u  did not b rin g  the team  to a stop, but 
p u lled  it  up to a slow  g a it  ?

A n s. T o  a slow er g ait, u n til it  n early  stopped.
Q ues. T h e n  y o u  looked, did yo u  ?
A ns. Y es, sir.
Ques. W h e n  you  looked, w h ich  w a y  did you look ?
A n s. I looked on m y left.
Q ues. A n d  did you  look  the oth er w ay at a ll ?

10 A n s. T h e  other w ay  I co u ld n lt h elp  b ut look; I could 
look  r ig h t dow n th e track  clean  to H artford.

Q u es. A n d  w hen  you  looked  to yo u r le ft you  saw the 
e lectric  lig h t, you  th o u g h t ?

A n s. Y es, sir.
Q ues. A n d  you decided th at it  w as an electric light 

th at you saw , did you  ?
A n s. I th o u g h t it  was.
Ques. A n  electric  l ig h t  ?
A n s. Y es, sir, and n o th in g  else. I co u ld n ’ t compare 

20 it  to a n y th in g  else.
Ques. A n d  you  did not th in k  an y  train  was coining 

because you  did not k n o w  there w as an y regular train 
co m in g  a lo n g  at th at tim e ?

A n s. I k n ew  there w as no regu lar  train.
Ques. Y o u  k n e w  there w as not a n y ?
A n s. Y es, sir.
Q ues. A n d  so, seein g th is lig h t, w h ich  you thought 

w as an e lectric  lig h t, and k n o w in g  th at there was not 
an y regu lar train  co m in g  a lon g, you  decided, not hear- 

3C in g  a n y th in g , th at there w as not a n y  train  there?
A ns. Y es, sir.
Q ues. A n d  h a v in g  so decided, y o u  w ent across the 

railroad ?
A n s. Y es , sir.
Ques. O r attem pted to do it  ?
A n s. Y es, sir.
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Ques. N ow , h o w  far across th e railroad h ad  you  g o t-
ten, the last tim e yo u  rem em ber about it; about w h ere 
were you in  relation  to th e railroad ?

Ans. I can n ot te ll you  a n y th in g  ab out it  at a ll, sir.
Ques. I am  not a sk in g  you  about w h a t happened 

afterwards, b u t w h ere w ere you  in relation  to th e ra il-
road w hen you  say you  heard a b lo w in g  ?

Ans. W h en  I heard the sound o f  th is  w h istle  I w as 
right on th e track .

Ques. W as th e  w ago n  then on th e track , or w ere the 
mules on the track  ? IO

Ans. T h a t  I  could  not say, sir.
Ques. T h is  th in g  th a t you  had w as a h ay  sh e lv in g , 

wasn’ t it ?
Ans. Y e s ; a h ay  sh elv in g .
Ques. A n  open s h e lv in g  ?
Ans. O pen sh elvin g .
Ques. N o cover ?
Ans. N o cover.
Ques. A n d  you  w ere s itt in g  on the d river’ s seat ?
Ans. Y es, sir. 20
Ques. N ow , w eren ’ t you  asleep, Mr. L,eary, before 

you cam e to th e railroad ?
Ans. N o, sir; I w as not.
Ques. Y o u  are q u ite  sure about th at ?
Ans. Y es, sir; I am.
Ques. Y o u  w ere w rapped u p  in b lan k ets  ?
Ans. H ad th e b lan k ets  throw n  over m e lik e , yes, s ir; 

to protect me from  the storm .
Ques. W as it  a c tu a lly  storm in g  at th at tim e ?
Ans. It w as d r iz z lin g  and storm in g  a t th at tim e.
Ques. Did you  h ave a b o ttle  w ith  yo u  ?
Ans. Yes, sir.
Ques. W h a t did you  h ave in  it  ?
Ans. T h ere  w as w h is k e y  in  it. I t  is r ig h t here to be 

shown to-day, the sam e b o ttle  and th e  sam e w h isk ey .
Ques. P retty  good w h isk e y , w as it ?
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A n s .  I  c o u ld n ’ t  t e l l  y o u  a b o u t  t h a t ;  I  d id n ’ t  ta ste  it. 

Q u e s . I t  is  b e t t e r  t h a n  i t  w a s  t h e n ,  fo r  i t  is  t w o  years 

a n d  a  h a l f  o ld e r .
A n s .  W e l l ,  i t  p r o b a b ly  m a y  b e ;  s o m e b o d y  c a n  taste 

i t  i f  t h e y  w a n t  t o ;  i t  s e ts  t h e r e  in  t h a t  b o t t le .

Q u e s . W h e r e  d id  y o u  g e t  t h a t  b o t t le  f i l le d ?

A n s .  I  g o t  i t  f i l le d  a t  t h e  S p r e a d  E a g l e  H o te l.

Q u e s . T h a t  is  t h e  p la c e  w h e r e  y o u  d o  n o t  t h in k  you 

t o o k  d r in k  ?
A n s .  Y e s ,  s ir ;  t h a t  is  t h e  p la c e  w h e r e  I  d id  n o t  take a 

10  d r in k .
Q u e s . B u t  w h e r e  y o u  f i l le d  u p  t h e  b o t t le  a n d  carried

i t  a l o n g ?

A n s .  Y e s ,  s ir .
Q u e s . W h a t  k in d  o f  w o r k  w a s  i t  t h a t  y o u  d id  before

t h i s  a c c id e n t  h a p p e n e d  to  y o u  ?
A n s .  i w o r k e d  o n  a  f a r m — w e n t  to  m a r k e t ,  a n d  done 

e v e r y t h i n g  t h a t  w a s  t o  b e  d o n e  o n  a  fa r m .

Q u e s . A n d  w h a t  w a g e s  d id  y o u  e a r n  ?

A n s .  I  e a r n e d  a  d o l la r  a  d a y  e v e r y  d a y  I  w o rk ed .

20  Q u e s . D id  y o u  w o r k  a l l  t h e  y e a r  a r o u n d  a t  th a t rate? 

A n s .  Y e s ,  s ir .
Q u e s . T h r o u g h  t h e  w in t e r  ?
A n s .  N o ,  s ir ;  o n l y  fo r  n in e  m o n t h s ;  fo r  n in e  months 

I  g o t  a  d o l la r  a  d a y .
Q u e s . A n d  t h a t  w a s  t h e  s o r t  o f  w o r k  y o u  h ad  been 

d o in g  u p  to  t h e  t im e  y o u  w e r e  h u r t  ?

A ns. Y e s ,  sir.
Q u e s . N o w , a f t e r  y o u  w e r e  h u r t ,  w h e n  d id  y o u  begin 

to  w o r k  a g a in  in  a n y  w a y  ?
30 A n s .  W e l l ,  I  d id n ’ t b e g in  to  d o  m u c h  w o r k  o f any 

k i n d  w o r t h  s p e a k in g  a b o u t  u n t i l  th e  fo u rteen th  of 

M a y .
Q u e s . W h a t  y e a r  ?

A n s . ' T h e  y e a r  f o l lo w in g .

Q u e s .  T h a t  w o u ld  b e  1 8 9 2 ?

A n s .  Y e s ,  s ir .
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Q u e s. W e l l ,  d id  y o u  d o  a n y  w o r k — y o u  s a y  y o u  d id  

n ot do  a n y  o f  a n y  k in d  w o r t h  s p e a k in g  a b o u t — d id  y o u  

do a n y  w o r k  ?

A n s . I  d o n e  a  l i t t l e  w o r k  fo r  D r. M a t t s o n ;  t o o k  c a r e  

o f  h is  h o rse , j u s t  b e c a u s e  h e  h a d n ’ t  a n y b o d y ;  I  w a s n ’ t 
a b le  to  d o  it .

Q u es. Y o u  d id  d o  s o m e  t h e r e ?

A n s . Y e s ,  s ir .

Q u es . W a s  t h a t  a l l  y o u  d id  in  a l l  t h a t  p e r io d  ?

A n s . T h a t  w a s  a l l  I  d id  in  a l l  t h a t  p e r io d  ?

Q u es . A f t e r  t h e  f irs t  o f  M a y ,  18 9 2 , o r  a t  t h a t  t im e ,  10 
w h e re  d id  y o u  g o  to  w o r k  ?

A n s. I  w e n t  to  w o r k  fo r  th e  U n it e d  S t a t e s  G o v e r n -
m en t, c a r r y in g  t h e  m a il .

Q u es . M a il  c a r r ie r  ?

A n s . Y e s ,  s ir .

Q u e s . A n d  y o u  h a v e  b e e n  a t  t h a t  e v e r  s in c e  ?
A n s . Y e s .

Q u es . A n d  y o u  c a r r y  t h e  m a il  fr o m  M o o r e s to w n  p o s t-  

office to  M o o r e s to w n  s t a t i o n ; is  t h a t  c o r r e c t  ?

Ans. Y es, sir; to M oorestow n station. 20
Q u es. H o w  m a n y  m a ils  a  d a y  d id  y o u  c a r r y  ?

A n s . I  h a v e  fo u r  in  a n d  fo u r  o u t .

Q u e s . T h a t  w o u ld  b e  e ig h t .

A n s . Y e s ,  s ir .

Q u es. A n d  w h a t  t im e  d o  y o u  c a r r y  o u t  o r  in  y o u r  
first m a il  ?

Ans. T h e  first m ail in the m orn in g  is 6.40.
Q u es. A n d  w h e n  is  t h e  la s t  a t  n ig h t  ?

Ans. A b o u t three m in u tes o f  n in e— w hen it  is on 
time— som etim es it is not on tim e; th at is w hen  she is 30 
due there.

Q u es. S o  t h a t  y o u r  h o u r s  o f  s e r v ic e  d u r in g  w h ic h  

yo u  c a r ry  y o u r  m a i l  to  a n d  fr o  a r e  n o t  q u it e  t h ir t e e n  
hours a  d a y  ?

Ans. N o, sir.

Q u es. O h , f i f te e n — I  w a s  r ig h t — fo u r te e n  a n d  a  f r a c -
tio n ?
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A n s .  N o ,  s ir .

Q u e s . H o w  d o  y o u  c a r r y  t h is  m a i l  ?

A n s .  W h e e l  i t  o n  a  w h e e lb a r r o w .

Q u e s . A n d  y o u  a r e  s t i l l  e n g a g e d  in  c a r r y in g  th e  mail, 

a r e  y o u  ?

A n s .  Y e s ,  s ir .
Q u e s . N o w , in  a d d it io n  to  c a r r y i n g  t h e  m a il  y o u  take 

c a r e  o f  t h e  p u b l ic  s c h o o l- h o u s e  ?

A n s .  Y e s ,  s ir .
Q u e s . I s  t h a t  i n  M o o r e s to w n  ?

10  A n s .  Y e s ,  s ir .
Q u e s . W h a t  d o  y o u  d o  a t  t h e  p u b l i c  s c h o o l-h o u s e  ?

A n s .  W e l l ,  I  s e e  t h a t  i t  is  c a r e d  fo r ;  m y  fam ily 

s w e e p s  i t ,  a n d  I  s e e  a  l i t t l e  a f t e r  t h e  fires.

Q u e s . N o w  w h a t  d o  y o u  g e t  fo r  c a r r y in g  th e  m ail ?

A n s .  $ 1 7 5  a  y e a r .
Q u e s . A n d  w h a t  d o  y o u  g e t  f o r 's w e e p i n g  th e  school 

h o u s e  ?

A n s .  $ 229.
A n s .  A n d  t h o s e  t w o  a r e  y o u r  p r e s e n t  occupations,

20  a r e  t h e y  ?

A n s .  Y e s ,  s ir .
Q u e s . T h e n ,  in  a d d it io n  to  t h a t ,  y o u  do  l i t t le  odd 

jo b s  o r  c h o r e s  o c c a s io n a l ly  ?

A n s .  L i t t l e  o d d  c h o r e s  a b o u t  t h e  p o st-o ffic e .

B y  M r . R o b b in s :

Q u e s . W a s  th e r e  a n y  o t h e r  c o m p e n s a t io n  besides a 

d o l la r  a  d a y  fo r  y o u r  w o r k  o n  t h e  fa r m  ?

3 0  M r. G r e y :  I  o b je c t .  T h e  q u e s t io n  o u g h t  n o t to be 

a s k e d  fo r  t h is  r e a s o n , t h a t  t h is  is  n o t  a  re-ex am in atio n ; 

t h is  is  n o t  a n  e x a m in a t io n  in  r e s p o n s e  to  a n y th in g  elic-

ite d  o n  c r o s s - e x a m in a t io n ,  b u t  i t  is  a  re -e x a m in a tio n  on 

t h e  s a m e  l in e s  a s  t h e  e x a m in a t io n - in - c h ie f .

M r . R o b b in s :  T h e  p a r t ic u la r s  o f  t h e  p a y  w ere not
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g o n e  in t o  a t  a l l  on. t h e  d ir e c t  e x a m in a t io n .  H e  s im p ly  

testified  th a t  h e  w o r k e d  fo r  M r. H o l l in g s h e a d .  N o w , 

th e  o th e r  c o u n s e l h a s  b r o u g h t  o u t  t h e  te r m s  o r  p r ic e  

th a t  h e  r e c e iv e d , a n d  I  t h i n k  i t  is  n o  m o r e  th a n  fa ir  

th a t h e  s h o u ld  a s c e r t a in  a l l  a b o u t  th e m .

T h e  C o u r t:  T h a t  w a s  t h e  c o u r s e  o f  t h e  t e s t im o n y .  T h e  

p la in t if f  o m itte d  to  p r o v e  i t  a t  a l l ; i t  w a s  n e w  t e s t im o n y  

in tro d u c e d  b y  th e  d e fe n c e .

Q u es. W a s  th e r e  a n y  o t h e r  c o m p e n s a t io n  t h a t  y o u  

re ce iv e d  fro m  M r. H o l l in g s h e a d  b e s id e s  th e  d o l la r  a  d a y  10  

th a t  y o u  s p o k e  o f  ?

A n s. Y e s ,  s ir ;  I  g o t  a  q u a r t  o f  m i l k  a  d a y .

Q u es . A n y t h i n g  e ls e  ?

A n s. W e l l ,  I  g o t  s e v e r a l  o t h e r  l i t t l e  t h in g s ;  I  d o n ’ t 

k n o w  ju s t  e x a c t l y  w h a t  t h e y  w a s ;  b u t  t h e r e  w a s  n o  

c h a rg e  m a d e  fo r  th e m .

Q u e s . W h e r e  d id  y o u  b o a r d ?

A n s. I  w a s  b o a r d in g  w i t h  M r. H o l l in g s h e a d .

Q u es. D id  y o u  p a y  y o u r  b o a r d  t h e r e  ?

A n s. N o , s i r ; . I  d id n ’ t p a y  a n y  b o a r d ;  I  g o t  a  d o l la r  20 
a  d ay, a n d  a  q u a r t  o f  m i l k  a  d a y  a n d  m y  b o a r d .

Q u es. H o w  fa r  d o  y o u  h a v e  t o  c a r r y  t h is  m a il  to  a n d  
from  th e  p o s t-o ffic e  ? •

A n s. I t  is  a b o u t  e i g h t  h u n d r e d  y a r d s .

Q u es. A n d  h o w  lo n g  d o e s  i t  t a k e  y o u  to  m a k e  th e  
trip, a b o u t ?

A n s. W e l l ,  I  s u p p o s e  a b o u t  t w e lv e  m in u t e s ,  t w e lv e  

or fo u rtee n  m in u t e s , s o m e w h e r e s  a lo n g  th e re . I  n e v e r  
tim ed m y s e l f  a t  a ll .

Q ues. T h e n  y o u  a r e  n o t  e n g a g e d  t h e  w h o le  f if te e n  3̂  
hours in  c a r r y in g  i t  b a c k  a n d  fo r t h  ?

A n s. N o , s ir ;  n o t  e n g a g e d  t h e  w h o l e  t im e  a t  a ll .

Q ues. W h a t  d id  y o u  r e c e iv e  fr o m  H o ll in g s h e a d  fr o m  

the b a la n c e  o f  th e  y e a r ;  y o u  s a id  a  d o l la r  a  d a y  fo r  n in e  

m on th s— w h a t  w a s  y o u r  p a y  fo r  t h e  r e m a in d e r  ?
4
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A n s .  S e v e n t y - f iv e  c e n ts  a  d a y  a n d  m y  b o ard .

Dr . A b r a h a m  E. C o n r o w , affirmed.

B y  M r. R o b b in s .

Q n e s . W h e r e  d o  y o u  r e s id e  ?

A n s .  N e a r  M o o r e s to w n .

Q u e s . W h a t  is  y o u r  p r o fe s s io n  ?

A n s .  P r a c t i c i n g  m e d ic in e .

Q u e s . O f  w h a t  m e d ic a l  c o l le g e  a re  y o u  a  grad u ate ?

10  A n s .  U n iv e r s i t y  o f  P e n n s y lv a n ia .

Q u e s . I n  w h a t  d e p a r t m e n t  ?
A n s .  I  g r a d u a t e d  in  th e  V e t e r in a r y  D e p a rtm e n t, then 

a f t e r w a r d s  in  th e  M e d ic a l  D e p a r t m e n t .

Q u e s . A n d  h o w  l o n g  h a v e  y o u  b e e n  p r a c t ic in g  medi-

c in e  ?
A n s .  P a s s e d  m y  S t a t e  e x a m in a t io n  la s t  J u ly ,  I think 

i t  w a s , o r  J u n e .
Q u e s . A n d  y o u  h a v e  b e e n  p r a c t ic in g  s in c e  th a t time? 

A n s .  S i n c e  t h a t  t im e .
20 Q u e s . A r e  y o u  a c q u a in t e d  w i t h  W i l l ia m  L eary, the 

p l a i n t i f f  in  t h is  c a u s e  ?

A n s .  Y e s ,  s ir .
Q u e s . H a v e  y o u  h a d  o c c a s io n  to  p r e s c r ib e  for him or 

t r e a t  h im  s in c e  y o u  w e r e  in  p r a c t ic e  ?

A n s .  I  h a v e ,  s e v e r a l  t im e s .
Q u e s . H a v e  y o u  m a d e  a n y  e x a m in a t io n  o f  him , any 

p h y s ic a l  e x a m in a t io n  o f  h im  to  a s c e r ta in  h is present 

c o n d it io n  p h y s i c a l l y  ?

A n s .  A t  t h is  t im e ,  d o  y o u  m e a n  ?

3C Q u e s . A t  t h is  t im e  ?

A n s .  I  h a v e .
Q u e s . W h e n  d id  y o u  m a k e  t h a t  e x a m in a tio n  ?

A n s .  M a d e  o n e  t h is  m o r n in g .
Q u e s . H a d  y o u  m a d e  a n y  p r e v io u s  to  th a t  ?

A n s . A  s u p e r f ic ia l  o n e , y e s .
Q u e s . W h a t  c o n d it io n  d id  y o u  fin d  h im  in  physi-

c a l l y  ?
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A n s . T o - d a y  I  e n d e a v o r e d  t o  lo c a t e  t h e  t r o u b le .  H e  

w a s c o m p la in in g  o f  p a in  in  th e  b a c k .  I  fo u n d  t h a t  b y  

p e rc u s s in g  o v e r  t h e  l e f t  k i d n e y  t h a t  h e  e v in c e d  c o n s id -

e ra b le  p a in  a n d  a  v e r y  l i t t l e  o v e r  t h e  r ig h t ;  I  fo u n d  a n  

e n la r g e m e n t  o f  t h e  s p in a l  p r o c e s s  o f  t h e  e le v e n t h  d o r -

sal v e r te b r a — w h ic h  d o  y o u  w a n t  to  k n o w , w h a t  I  s u p -

pose i t  is  d u e  to  ?

Q u es. Y e s .

A n s . S u p p o s e d  to  b e  d u e  to  a  t r a u m a t is m  o f  s o m e  

k in d , a b lo w .

Q u es. W h a t  d o  y o u  m e a n  b y  th e  te r m  u s e d  t h e r e  ? 10

A n s . “ T r a u m a t i s m ” ?

Q u es. N o ;  “ V e r t e b r a .”  J u s t  e x p la in  to  t h e  j u r y  so  

th e y  c o u ld  u n d e r s ta n d .

Q u e s . W e l l ,  e a c h  s e g m e n t ,  o r  e a c h  b o n e  o f  t h e  b a c k -

bone— w e  h a v e  w h a t  w e  c a l l  a  b o d y , t h e n  w e  h a v e  a 

r in g  fo r m in g  a  c a n a l  t h r o u g h  w h ic h  th e  s p in a l  c o rd  e x -

tends; th e n  o n  e a c h  s id e  o f  t h e  b o d y  w e  h a v e  

o th er tr a n s v e r s e  p r o c e s s e s  e x t e n d in g  o u t  o n  t h e  s id e . 

T h e n  w e  a ls o  h a v e  p r o je c t in g  o u t  fr o m  th e  b a c k  a n o t h e r  

process, w h ic h  w e  te r m  t h e  “ s p in o u s  p r o c e s s ,”  a n d  o n  20 

the to p  o f  t h a t  w e  h a v e  a  l ig a m e n t  a t t a c h in g  t h e  s u -

perior p a r t , b u t  w e  s p e a k  o f  th e s e  p r o je c t io n s  a s  th e  

“  sp in o u s p r o c e s s ,”  a n d  t h is  is  a n  e n la r g e m e n t  o f  a b o u t  

th e e le v e n th  d o r s a l v e r t a b r a ,  o r, i f  t h e y  w is h  i t  a  l i t t l e  

m ore d e fin ite , a  l i t t l e  a b o v e  t h e  s m a ll  o f  t h e  b a c k .

Q u es. T h a t  w a s  a l l  t h a t  y o u  o b s e r v e d  a b o u t  h is  ?

A n s. D id  I  m e n t io n  th e  te n d e r n e s s  u p o n  p e r c u s s io n ?
I th in k  I  m e n t io n e d  t h a t .

M r. G r e y :  Y o u  d id . ~0

T h e  W it n e s s :  A n d  t h e  e n la r g e m e n t .  T h a t  is  a ll  I  

see to -d a y . I  s e e  t h a t  b y  a n y  s u d d e n  m o v e m e n t  o f  t h e  

body h e  e v in c e s  c o n s id e r a b le  p a in ,  a n d  t h a t  is  a b o u t  a l l  

that I  n o t ic e d  th e r e . I  k n o w  t h e  m a n  is  n o t  p e r fe c t  in  

oth er w a y s  fro m  o t h e r  t r e a t m e n t  t h a t  I  h a v e  g i v e n  h im
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i n  c a s e s o f  p n e u m o n i a  a n d  i n  c a s e s o f p l e u r i s y  t h a t h e 

h a s s o m e t i m e s , c h r o n i c  p l e u r i s y .

Q u e s . Y o u  a r e  a m e m b e r o f  t h e  p r e s e n t G r a n d  J u r y, 

a r e  y o u  n o t ?

A n s . Y e s , s i r.

C r o s s - e x a m i n a t i o n .

B y  M r . G r e y :

Q u e s . W h e n  d i d  h e h a v e  p n e u m o n i a ?

A n s . T h e  f o r e p a r t o f  A p r i l , I t h i n k  i t w a s.

Q u e s . O f  o n e s i d e o r b o t h  ?

A n s . O n e  s i d e .

Q u e s . W h i c h ?

A n s . L e f t .

Q u e s . T h a t  i s a d i s e a s e o f  t h e  l u n g s , i s i t n o t ?

A n s . Y e s , s i r .

Q u e s . N o w , y o u  s a y  h e  s u f f e r s f r o m  c h r o n i c pl e u -

r i s y  ?

■  A n s . Y e s , s i r.
2 0  1 c

Q u e s . T h a t  i s a  d i s e a s e o f  t h e  p l e u r a ?

A n s . Y e s , s i r.

Q u e s . A n d  w h e r e  i s t h a t l o c a t e d  ?

A n s . W e  h a v e  t h e  p a r i e t a l p l e u r a , c o v e r i n g  o r li ni n g 

t h e  c a v i t y  i n  w h i c h  t h e  l u n g s  a r e l o c a t e d ; t h a t i s t h e 

l a r g e s t .

Q u e s . J u s t s t a n d  u p  a n d  p u t y o u r  h a n d  o n t h a t p a rt 

o f  t h e  b o d y  w h e r e  t h e  p l e u r a  i s f o u n d .

A n s . T h e  p l e u r a  l i n e s  t h a t p a r t o f m y  b o d y (i n di -

c a t i n g ) .  T h a t  i s p a r t o f  i t  o n  b o t h  s i d e s a n d t h e b a c k,

3 °  a n d  f o r m s a f o l d  d o w n  t h r o u g h  t h e  m i d d l e al s o, c o v e r -

i n g  o v e r  t h e  p e r i c a r d i u m .

Q u e s .  A n d   t h e   d i s e a s e  y o u   h a v e   s p o k e n   o f as 

“ c h r o n i c  p l e u r i s y ”   i s a  d i s e a s e o f  t h a t p a r t o f t h e 

b o d y  ?

A n s . Y e s , s i r.

B y  M r. R o b b i n s :
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Q u es. C o u ld  t h a t  b e  d u e  to  t h e  s a m e  c a u s e s  t h a t  p r o -

d u ced  th e  o t h e r  ?

(Objected to.)

T h e  C o u r t :  T h e  w it n e s s ,  w h e n  e x a m in e d  in  ch ie f,, 

g a v e  th e  in fo r m a t io n  t h a t  h e  k n e w  t h e  m a n  w a s  n o t  

sou n d , b e c a u s e  h e  h a d  a t t e n d e d  h im  r e c e n t ly  fo r  p n e u -

m o n ia , a n d  a ls o  fo r  c h r o n ic  p le u r is y ;  t h a t  w a s  in  t h e  

te s t im o n y , r ig h t  o r  w r o n g .  B e fo r e  t h e  c r o s s - e x a m in in g  

c o u n se l t o o k  c h a r g e  o f  t h e  w itn e s s ,  i f  t h e r e  w a s  a n y -  1 0  

th in g  f u r t h e r  to  b e  s a id  a b o u t  t h a t ,  i t  o u g h t  to  h a v e  

b een  d o n e  u p o n  t h e  d ir e c t  e x a m in a t io n .

M r. R o b b in s :  I t  w a s  a  v o lu n t e e r e d  s ta te m e n t .

T h e  C o u r t :  T h a t ,  n o n e  t h e  le s s , m a k e s  i t  t e s t im o n y  

a d d u ced  b y  t h e  d ir e c t  e x a m in a t io n .  I t  w a s  v o lu n t a r y  

a t th e  t im e , a n d  i t  w a s  w i t h in  y o u r  c o n t r o l  to  s t r ik e  i t  

o u t i f  y o u  d id  n o t  w a n t  i t  in . I t  is  n o t  p r o p e r  r e - d ir e c t  

e x a m in a tio n .
2 0

(Q u e s tio n  w i t h d r a w n .)

De n n i s  H a g g e r t y , sworn.

B y  M r. R o b b in s :

Q u es. W h e r e  d o  y o u  l i v e  ?

A n s . A t  M o o r e s to w n .

Q u es . A n d  w it h  w h o m  w e r e  y o u  l i v i n g  in  J u n e  o f  

1891 ?
A n s . D iv in g  w i t h  G e o r g e  C r is p in . . 3 6

Q u es . W h e r e  d o e s  G e o r g e  C r is p in  l i v e  ?

A n s . H e  l iv e d  in  t h e  s e c o n d  h o u s e  fr o m  t h e  D o n g  

C ro ssin g .

Q u e s . T h e  s e c o n d  h o u s e  in  w h i c h  d ir e c t io n  ?

A n s . T o w a r d s  M o o r e s to w n .

Q u es. O n  t h e  p i k e  ?

A n s . O n  t h e  p ik e .
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Ques. On which side of the pike?
Ans. The right-hand side.
Ques. Coming this way ?
Ans. Coming this way.
Ques. That would be on the south side of the pike ? 
Ans. Yes, sir.
Ques. How near is his house to the turnpike and 

railroad ?
Ans. Why, the fence along his property runs right 

IO close to the turnpike.
Ques. It is the fence along the south side of the turn-

pike ?
Ans. Yes, sir.
Ques. And the house, does that set near the fence or 

back some distance?
Ans. It stands right back from the fence; well, it 

might be eight yards.
Ques. Were you working for him at the time this ac-

cident happened to Mr. Leary ?
20  Ans. Yes, sir.

Ques. And where were you at the time this accident 
happened ?

Ans. I was in bed.
Ques. Where were you sleeping?
Ans. Over the carriage house.
Ques. Were you sleeping at the time ?
Ans. No, sir.
Ques. How long since you had gone to bed ?
Ans. I might have been in bed an hour, not any

more. I
Ques. Were you awake when the train passed?
Ans. Yes, sir.
Ques. Did you hear it pass his house?
Ans. Yes, sir.
Ques. What did you notice about it, if anything ? 
Ans. Well, I didn’t notice anything about it except-

ing it went past the same as a great many others have
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done, and we used to pass the remark a great many of 
them went past without either ringing or blowing a 
whistle.

Ques. Did this ring or blow a whistle ?
Ans. Neither one or the other, sir.
Ques. And what was the first you heard of this acci-

dent?
Ans. I heard a long whistle, and generally when we 

hear a long whistle and it keeps continuously blowing, 
we know there is something the matter, or take it for 
granted that there is something the matter. io

Ques. Where was the train when that whistle blew ?
Ans. Why, she might be forninst the gravel hole, or 

she might be forninst Mr. Ballinger’s house.
Ques. Had it gone by your house ?
Ans. Yes, sir.
Ques. How long had it been since it passed your 

house before you heard the whistle ?
Ans. Why, it might be one minute, or it might not 

be quite so long; I don’t know exactly what length of 
time it takes to go that distance. 20

Ques. Had the whole train gotten by your house 
when the whistle blew ?

Ans. Yes, sir.
Ques. And it was a long whistle, you say ?
Ans. A long whistle.
Ques. Was no bell rung ?
Ans. Didn’t hear no bell.
Ques. Can you hear the bell ring ?
Ans. I generally do hear the bell. I can hear the 

bell, and I can hear almost the people talk; I can hear 30 
an ordinary conversation going on from where I was 
sleeping out in the middle of the road.

Ques. When they ring a bell, going by your house, 
do you hear it ?

Ans. Yes, sir.
Ques. You heard no bell this time ?
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Ans. No, sir; didn’ t hear any bell, or didn’ t hear 
any whistle.

Ques. Until this was blown ?
Ans. No, sir.
Ques. Did the train make much noise ?
Ans. No, sir; it wasn’t making much noise; it was 

going along— a slow freight like, or I thought it was.
Ques. And when was the first you learned of the acci-

dent ?.
Ans. About five or ten minutes after it occurred. 

io Ques. You went down there, did you ?
Ans. I went down and met the boss I was working 

for and I met the son coming back from seeing what it 
was, and I didn’ t bother any more; I went back and 
went to bed again.

Ques. Well, you knew it was Leary that had been 
hurt ?

Ans. They told me so; I didn’ t know at the time who 
it was that had been hurt until they told me.

Cross-exam i nation.
20

By Mr. Grey:

Ques. How far from the crossing of the railroad,which 
is called the Long Crossing, was the house in which you 
were ?

Ans. I couldn’ t tell you, sir; I never measured it.
Ques. Well, which side of the turnpike was it as you 

come from Moorestown towards Hartford, on the left- 
hand side or the right ?

Ans. On the right-hand side.
Ques. That is on the same side as Mr. Ballinger’s

house ?
Ans. Yes, sir.
Ques. And how far towards Moorestown from Mr.

. Ballinger’s?
Ans. Pretty near two miles,
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Ques. N ow , B a llin g e r ’ s house is ju s t  th e other side o f 
the L on g Crossing, o ver h ere tow ards M oorestow n ?

Ans. Y es, sir; it  is th e n e x t house to the L o n g  C ross-

ing.
Ques. T h e re  is a g ra v e l p it  near th e L o n g  C rossing, 

is there not ?
Ans. Y es, sir.
Ques. A n d  that is on th e opposite side o f  the railroad 

from where B a llin g e r ’s house is?
Ans. Y es, sir. IQ
Ques. N ow , you  w ere in bed over the carriage house ?
Ans. Y es, sir.
Ques. W ell, is th e carriage  house on the tu rn p ik e, or 

is it back ?
Ans. It is b ack  from  th e tu rn p ik e.
Ques. A t  the b a ck  end o f  the lot, is it  not ?
Ans. Y es, sir; I guess it is about forty  yards from  the 

middle o f the tu rn p ik e.
Ques. T h e  train th a t you  heard g o in g  a lo n g  there 

was a slow  fre ig h t train , you  say ?
Ans. Yes, sir.
Ques. A nd that w as th e train  th at you  heard b low  

about opposite B a llin g e r ’s house, opposite th e sand pit, 
a long blow  ?

Ans. Yes, sir.
Ques. B a llin g e r ’ s house is p retty  near to th at cross-

ing, is it not, that L o n g  C rossin g  ?
Ans. W ell, it  is the n e x t house to it, sir.
Ques. A nd the sand p it is  a lit t le  nearer to the cross-

ing than B a llin g e r ’ s h o u se?
Ans. O ne portion o f  it  is and an oth er portion is not. 3°

By Mr. R obbins:

Ques. T h e  sand p it exten d s alm ost to the crossing; 
that is, it is r ig h t up to it ?

Ans. It comes, you  m ig h t say, close up to it, sir.

5
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Q ues. H o w  far is yo u r house from  the crossing ?
A n s. I co u ld n ’ t te ll  you  th e d istan ce; I don’ t suppose 

it  is m ore th an  s ix  or e ig h t hundred yards.
Q ues. D o you  th in k  it  is th at far ?
A ns. I cou ld n ’ t tell y o u  e x a c tly  the distance.
Q ues. H o w  near the g ra ve l hole is that, or the west-

e r ly  end o f  th e grave l hole ?

Mr. G re y : T h a t  is not. re-direct exam ination about
a n y th in g  I h av e  called  out. 

io
M r. R obbins: T h e re  is a question he answered “ About 

tw o  m iles;”  I d o n ’ t th in k  he understood the question.

(T h e  testim on y o f  the w itness on th is point was read 
b y  the stenographer, as fo llow s: Ques. H ow  far from 
the crossin g o f the railroad w h ich  is called the Long 
C rossin g  was. th e house in  w h ich  you w ere? Ans. I 
co u ld n ’ t tell you, sir; I n ever m easured it. Ques. Well, 
w h ich  side o f the tu rn p ik e  w as it as you come from 

20 M oorestow n tow ards H artford, on the left hand side or 
the r ig h t ? A ns. O n the r ig h t hand side. Ques. That 
is on the sam e side as Mr. B a llin g e r ’s house ? Ans. Yes, 
sir. Ques. A n d  how  far tow ards M oorestown from Mr. 
B a llin g e r ’ s ?  A n s. P retty  near tw o miles.)

Q ues. Is the house o f y o u r em ployer there two miles 
from  B a llin g e r ’s ?

A n s. N o, sir; no, sir.
Q ues. I th o u g h t you  d id n ’ t understand it.
A n s. N o, sir; it is not over four hundred yards, if it 

3°  is that.
Q ues. N o t over four hundred yards in  w hich direction?
A n s. It  stands west o f  M r. B a llin g e r ’s.
Q ues. D o yo u  k n o w  w h a t k in d  o f  a train this was?

(O bjected to.)

T h e  C ourt: T h e  question  is overruled.
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G e o r g e  C h a m b e r s , sworn.

By Mr. R obbin s:

Ques. W here do yo u  liv e  ?
Ans. I liv e  at S ila s  W a lto n ’ s; or I did at th at tim e.
Ques. W here do y o u ,liv e  now , I s a y ?
Ans. I liv e  at W oodb ury.
Ques. W here w ere you  l iv in g  at th e tim e th is a c c i-

dent happened to Mr. L e a ry  ?
Ans. I lived  at S ila s  W a lto n ’ s.
Ques. W here is Mr. S ila s  W a lto n ’ s p lace ? 10
Ans. Betw een M oorestow n and th e L o n g  Crossing.
Ques. T h a t is betw een M oorestow n and the L o n g  

Crossing, is it ?
Ans. Y es, sir.
Ques. A n d  on w h ich  side o f  the tu rn p ik e  is his 

house ?
A ns. On the left, g o in g .to  M oorestow n; on the righ t, 

com ing this w ay.
Ques. W ell, w here w ere you  at the tim e the acciden t 

happened ? 20
Ans. I w as s ittin g  on th e porch.
Ques. O f  w hat house ?
Ans. H is tenant house; across the railroad.
Ques. T h a t is opposite------
Ans. (Interrupting.) R ig h t  opposite the house.
Ques. O pposite S ila s  W a lto n ’s d w e llin g  house and on 

the other side o f  th e railroad ?
Ans. Y es, sir; on the oth er side o f  th e railroad.
Ques. W ere you liv in g  there ?
Ans. Y es, sir. 3°
Ques. K ee p in g  house ? %
Ans. Yes, sir.
Ques. M arried m an ?
Ans. Yes, sir; w ife and child.
Ques. D id you  see th is  train  com e b y  th at n ig h t ?
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A n s. I seen it  com e by.
Q ues. W h e re  w ere you  w hen  it  w en t b y  ?
A n s. S itt in g  on the porch.
Ques. A n y b o d y  w ith  you  there ?
A ns. Isaac M orris, w ho w as w o rk in g  for Silas Wal-

ton there.
Q ues. W h a t did you  n otice  about this train, if  any-

th in g  ?
A n s. I noticed  it co m in g  dow n th e railroad not say-

in g  n o th in g  or m a k in g  an y fuss or n oth in g, and I was
IO w on derin g  w h y  she should  h av e  a train  out at that time 

o f  n ig h t.
Q ues. W h a t do you  m ean b y  “ N o t saying any-

t h in g ? ”
A n s. I said to Isaac M orris, “ W h a t does this mean?"

Mr. G re y : D o n ’ t state y o u r conversation with Mor-

ris.

Mr. R ob b in s: H e can state w h at he said to Morris.

20 M r. G re y : I do not th in k  he can, b ut the Court will 

h av e  to  rule upon it.

Q ues. Ju st state w h at you  observed w ith  reference to 

th e train.

T h e  C ourt: T h e  w itn ess sp oke o f  th e  train, said the 
train  cam e a lo n g  w ith o u t sa y in g  a n y th in g ; I think it is 
p erfectly  proper for him  to  exp la in  w hat he meant when 
he said th e “  train  d id n ’ t say a n y th in g .”

3C Q u es. W h a t do you  m ean b y  th e “  train not saying 

a n y th in g  ” ?
A n s. N o t b lo w in g  th e  w h istle  on it at all—came 

a lo n g  v e ry  quiet.
Q ues. W as it  m a k in g  an y n oise?
A n s. No, sir.
Ques. O f  an y  k in d  ?



37

A ns. N o, sir.
Ques. W as th ere a b ell r in g in g ?
Ans. N o, sir; th a t ’s w h y  I  noticed it  so m uch.
Ques. D id you  h av e  a conversation  w ith  you r com -

panion there about the train  ?
Ans. Yes, sir.
Ques. A n d  w h at did you  n e x t notice w ith  reference to 

it; w hat was the first noise you  heard from  it o f  an y  
kind ?

Ans. T h e  first noise I heard from it after she g o t past 
my house was dow n about th e crossin g there. I heard IO 
her blow  a distress b low , and I d id n ’ t p ay m uch accoun t 
to it, w hat it  w as, not th in k in g  a n y th in g  w ou ld  happen.

Ques. D id you  go  dow n there ?
Ans. N o, sir.
Ques. W hen  did you  first learn o f  the accid en t to 

Leary ?
Ans. T h e  n ext m orn in g.
Ques. H ow  far is this S ila s  W a lto n ’ s from  th e cross-

ing, about?

Ans. It is about— I co u ld n ’ t te ll you  e x a c tly  h ow  far 2Q 
it is from there.

Ques. On w h ich  side o f  th is p lace w here H a g g e rty  
said he lived  w as it ?

Ans. W h ich  w as th a t?
Ques. H a g g e rty  said he lived  there w ith  C risp in ; 

now, on w hich  side o f  C risp in ’s is S ila s  W a lto n ’s ?
Ans. R igh t-h an d  side.
Ques. Is it w est o f  C risp in ’ s, or e a st?
Ans. W est.
Ques. It is east o f  C risp in ’s ?
Ans. Y es, sir.

Ques. A nd about how  far from  C risp in ’ s ?
Ans. I don’ t k n o w ; c o u ld n ’ t te ll th at e x a ctly .
Ques. H ow  far east o f th e p o in t w here the railroad 

comes out to the p ik e  and run s a lo n g  w ith o u t a n y  in -
tervening lin e betw een them  is S ila s  W a lto n ’ s ?
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A n s. H o w  far ou t ?
Q ues. H o w  far east o f  th a t p oin t w here the railroad 

an d p ik e  com e to g eth er?
A n s. I never n oticed  it.
Q ues. I t  is east o f  th at, is it  not ?
A n s. Y e s , sir.
Q u es. Som e distan ce ?
A n s. I th in k  it  is.
Q ues. W as this tra in  g o in g  fast ?
A n s. N o, sir.

10 Q ues. A b o u t h ow  fast ?
A n s. W e ll, it  w asn ’ t g o in g  so terrib le fast.
Ques. Do you  k n o w  w h at k in d  o f a train  it was ? 
A n s. F re ig h t train . I noticed that.
Q ues. Y o u  n oticed  it  w as a fre ig h t train  ?

A ns. Y es, sir.
Q ues. D id  the train  g e n e ra lly  pass there at that time 

o f  n ig h t ?
A n s. N o, sir; not before th at n ig h t; not a freight 

train .
20 Q ues. T h a t  is the first tim e you  ever noticed one at 

th at tim e o f  n ig h t ?
A n s. Y e s , sir.
Q ues. Y o u  w ere sure there w as no b ell rin gin g ?
A n s. N o, sir. I  am sure o f  that.
Q ues. A n d  no sign als  g iv e n  at a ll u n til the crossing 

w as reached, or v ery  near th at p o in t ?
A n s. U n til the cro ssin g; yes, sir.

C ross-exam ination.

3C
B y  M r. G re y :

Q ues. N ow , G eorge, do you  k n o w  w here Ballinger’s 

house is, C h a lk le y  B a llin g e r ’ s house ?

A n s. I  do, sir.
Q ues. W e ll, th a t is on th e r ig h t  hand side of the
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turnpike as you  go  from  M oorestow n tow ards H artford , 
is it  not ?

Ans. Yes, sir.
Ques. A n d  the gen eral d irection  o f  the tu rn p ik e  and 

o f the railroad a lo n g  there is east and w est, is it  not ?
. Ans. Y es, sir.

Ques. So that B a llin g e r ’ s house w ou ld  be on th e  
south side o f  the tu rn p ik e  ?

Ans. Yes, sir.

Ques. N ow , you  w ere em ployed b y  a m an w ho liv ed  
nearer to M oorestow n than M r. B a llin g e r  did ? 10

Ans. Y es, sir.

Ques. A n d  his house w as on the south  side o f  th e  
turnpike, was it ?

Ans. Y es, sir.

Ques. On the sam e side that B a llin g e r ’s w as ?
Ans. Yes, sir.

Ques. A n d  he had a ten an t house ?
Ans. H ad a tenan t house.

Ques. A n d  you  liv ed  in  th at tenan t house ?
Ans. I did. 20

Ques. N ow , w as the tenan t house on the tu rn p ik e  ?
Ans. Y es, on tne left-han d  side o f  th e  tu rn p ike.
Ques. On the left-han d side o f the tu rn p ik e  as you  

come from M oorestown to H artford  ?
Ans. Yes, sir; across the railroad.

Ques. So that the house yo u  liv e d  in w as to the north  
of the railroad tra ck  ?

Ans. Y es, sir.

Ques. A n d  w hen you  w en t to th e tu rn p ik e  you  had 
to cross the railroad to g e t to the tu rn p ik e  ? " o0

Ans. Yes, sir. 6
Ques. T h a t is righ t, is it  not ?
Ans. Yes, sir.

Ques. N ow , was th at ab out opposite to w here y o u r  
em ployer’s house w as on th e tu rn p ik e  ?

Ans. Do you  m ean w h ere th is "accident w as ?
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Q ues. N o, n o; th e  house yo u  liv e d  in, w as that about 
opposite to  w h ere yo u r em p lo yer’ s house w as on the 

tu rn p ik e  ?
Ans. Yes, sir.
Q ues. H o w  far to the w estw ard  o f  B allin ger’s did 

yo u r em p loyer l iv e — th at is, tow ards M oorestow n?
A n s. I  d on ’ t k n o w ; I co u ld n ’ t te ll  exactly .
Q ues. W e ll, about how  far, a couple o f thousand

yards ?
A n s. I don ’ t k n o w  about th at; I guess somewheres 

10 a lo n g  th ere; I  co u ld n ’ t say  e x a ctly .
Q ues. Q u ite  a lit t le  distance, w asn ’ t i t ?

Ans. Yes, sir.
Q ues. A n d  y o u r house w as about as far away from 

th e L o n g  C rossin g  as y o u r em p lo yer’ s house w as?

Ans. Yes, sir.
Q ues N ow , there is q u ite  a lo n g  w ay  there where the 

tu rn p ik e  and th e  railroad are close together, is there 

not ?
Ans. Yes, sir.

20 Q ues. Y o u  heard a w h istle  b lo w n  th at n igh t after the 

tra in  had gon e past yo u r house ?
Ans. Yes, sir.
Ques. T h e  first railroad crossin g  w ould  have been the 

L o n g  C rossing, after it  passed you r house, wouldn’ t it? 

A n s. Y es , sir.
O ues. A n d  it  w as ju s t  before it  cam e to that that you 

heard th e w h istle  b low  ?
Ans. Yes, sir.
Q ues. A n d  yo u  heard a lo n g  b last ?

30 A n s. Y e s , sir.

Plaintiff rests.

M r. G re y : I  desire to m ove to non -suit this paintiff.

T h e  C ourt: W ith o u t com m en tin g  on the testimony, 

th e  m otion w ill  be denied.
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WJiereupon th e defendant, b y  its  coun sel, p rays a b ill  
of exception to th e  refusal o f  th e C ou rt to  n on -suit the 
plaintiff upon th e  defen d an t’s m otion, w h ich  is a llow ed  
and sealed acco rd in g ly .

C. G . G A R R I S O N ,
J. S . C.

T H E  C A S E  F O R  T H E  D E F E N D A N T .

Ch a l k l e y  Ba l l i n g e r , affirmed. io

By Mr. G rey :

Ques. W here do you  reside ?
Ans. N ear th e E o n g  C rossing, near the tu rn p ike.
Ques. I show  you  th is  m ap (e x h ib it in g  p lan  to w it-

ness). Does the tu rn p ik e  w h ich  you  sp eak  o f pass a lon g  
in front o f you r house ?

Ans. Yes.
Ques. N ow , does the m ap w h ich  I sh ow  you, on 

which there is a y e llo w  space m arked “  T u r n p ik e ,”  and 20 
another pinkish  colored space w ith  no m ark  on it, in d i-
cate the relation o f  the tu rn p ik e  to th e railroad as th ey  
are there in front o f  the house ?

Ans. I th in k  so; yes.
Ques. Does this p en cil square w h ich  is on the south 

side of the tu rn p ike, as sh ow n  on th e  m ap, show  the lo -
cation of your house, ab out w here it  is ?

Ans. Is this C om fort’ s lane ?
Ques. Yes.

Ans. T h e house is a litt le  fu rth er tow ards the cross- 3°  
ing; they are not quite  opposite.

Ques. A b o u t l ik e  th a t (in dicatin g) ?
Ans. Y es, th at is near en ough.

(Counsel for defendan t p laces second p en cil square 
marked “ 2 ”  at th e  p o in t in dicated  b y  th e w itness).
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Q u e s. T h i s L o n g ' C r o s si n g o f w h i c h y o u s p e a k, is 

t h a t t h e p l a c e w h e r e t h e r ail r o a d c r o s s e s t h e C e nt r et o n 

r o a d ?

A n s. Y e s, si r.

Q u e s. A n d s h o w n o n t h i s m a p b y t w o p e n cil st a r s; i s 

t h a t c o r r e c t ?

A n s. Y e s, t h a t i s c o r r e c t.

Q u e s. I s t h e r e a l a n e o n t h e n o r t h si d e o f t h e t ur n-

p i k e n e a r y o u r h o u s e ?

A n s. T h e r e w a s ; i t h a s b e e n c u t o f f b y a s a n d- h ol e.

I O  Q u e s. A n d t h e s a n d - h ol e h a s c u t i t off, h a s i t ?

A n s. Y e s, t h e y a r e d i g g i n g  a b o v e i t, w e s t o f it.

Q u e s. H a d t h e s a n d - h ol e c u t i t o f f t w o y e a r s a g o l ast 

J u n e ?

A n s. I t h i n k n o t ; n o.

Q u e s. T h e n t h e r e w a s o n e t h e r e a t t h a t ti m e w as 

t h e r e ?

A n s. Y e s.

Q u e s. A n d t h e s a n d - h ol e w a s t o t h e e a s t o f t h at, w as 

i t ?

2 0  A n s. Y e s.

Q u e s. T o w a r d s t h e C e n t r e t o n r o a d ?

A n s. I t w a s a t t h a t ti m e.

Q u e s. D o y o u k n o w  a b o u t h o w  f a r i t i s f r o m y o ur 

h o u s e t o t h e L o n g C r o s si n g ?

A n s. I d o n o t; I n e v e r m e a s u r e d it.

Q u e s. D o y o u r e m e m b e r t h e a c c i d e n t w hi c h o c c ur r e d 

t o W illi a m  L e a r y o n t h e 1 9 t h o f J u n e, 1 8 9 1, a t t h e L o n g 

C r o s si n g ?

A n s. I r e m e m b e r t h e a c c i d e n t; I d o n’ t r e m e m b e r t h e

■2C ti m e.
Q u e s. W e ll, y o u r e m e m b e r t h e a c ci d e n t t o Willi a m 

L e a r y ?

A n s. Y e s.

Q u e s. A b o u t w h a t ti m e i n t h e e v e n i n g w a s it t h at 

t h i s t h i n g o c c u r r e d ?

A n s. I t w a s s o m e t h i n g a f t e r n i n e ; I c o ul d n’ t s a y t h e 

e x a c t ti m e ; I t h i n k i t w a s s o m e t h i n g a f t e r ni n e.
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Ques. D id you  h ear the train  com e a lo n g  th at n igh t, 
before it go t to the L o n g  C rossin g?

Ans. Oh, yes.
Ques. D id  yo u  h ear a n y  s ign al th a t th e train  g a v e  ?
Ans. I heard th e  b low .
Ques. T h e  b lo w  o f  w h a t?
Ans. T h e  w h istle  b le w  before it  g o t to our place.
Ques. W h a t k in d  o f a b lo w  w as it  ?
Ans. I th in k  it w as a lo n g  b lo w  that the w h istle  gave. 
Ques. D id you  h av e  occasion, or did you  hear o f  any- 

thing occurrin g w h ich  took yo u  ou t o f  y o u r house after 
that, that n ig h t ?

Ans. Y es; one o f  the train  m en cam e and called  m e 
up.

Ques. H ow  lo n g  after yo u  heard the w h istle  b lo w  ?
Ans. I suppose about ten  m in u tes; I  do not rem em ber 

exactly.
Ques. W ell, did yo u  go  out ?
Ans. I did.
Oues. W h ere did vou  gfo ?^ 2 0  
Ans. W en t dow n to the crossing.
Ques. D id you  see an yb o d y there ?
Ans. T h e  train  had backed there; I saw  all hands.
Ques. Did you  see L e a ry  ?
Ans. Yes.
Ques. W h a t k in d  o f  a train  w as th is ?
Ans. F re ig h t train , I  th in k — I k n o w  it  was.
Ques. W here w as L e a ry  w h en  you  saw  him  ?
Ans. L y in g  on the ground.
Ques. D id you  stay  th ere u n til the train  w en t a w a y ?  
Ans. Yes. 30
Ques. W as L e a ry  carried o ff b y  th e tra in ?
Ans. P ut on th e train.
Ques. D id  you  see the w agon  ?
Ans. Oh, yes.
Ques. D id you  see the m ules ?
Ans. Yes.
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Q ues. D id  you  go  out th e n e x t m o rn in g  ?
A n s. Y es.
Q ues. W e re  th in g s  in' the sam e condition the next 

m orn in g  as you  had le ft them  th e n ig h t before, as far as 
you  could  see ?

A n s. I th in k  th ey  w ere; yes.
Q ues. D id  yo u  see a n y th in g  there the n ext morning?
A ns. I saw  w h at w e le ft there th at n ig h t; we took care 

o f  som e o f  th e th in g s  that n ig h t ourselves.
Q ues. W h a t did you  ta k e  care o f?

10 A n s. T h e  b lan k ets and halters, I  th in k ; and I don’t 
k n e w — there w as tw o  or three th in gs— I cannot tell 

w h at th ey  were.
Q ues. D id  you  find an y b o ttle  there, either in the 

n ig h t or in  th e m orn in g  ?
A n s. Y es, there w as a bottle.
Q ues. A n y th in g  in  it  ?
A n s. Y es.
Ques. W h a t did yo u  do w ith  it  ?
A n s. P u t it  in  the b a g  and took it up to the house,

20 I th in k .
Q ues. D id an ybod y g e t it  a fter th a t?
A n s. O h, I th in k  Joshua H ollin gsh ead  took it with 

the other th in g s; I th in k  h e did.
Q ues. Does th is  m ap, w h ich  I h ave already shown 

you , show  the relation  w h ich  the tu rn p ik e  bears to the 
railroad w est o f  L o n g  C rossin g ?

A n s. I th in k  so.
Ques. Is there not considerable distance there where 

th ey  run side b y  side ?
30 A n s. A b o u t a h a lf  m ile, I  th in k ; som ewhere in that 

neighborhood.
Q ues. W h ere  th ey  run side b y  side ?
A n s. Y e s ’.
Q ues. A n d  for th at h a lf  a m ile, as you come from 

M oorestow n to H artford, th a t is, as you go from the 
w est tow ards th e east, is the railroad in view  of a per-
son tra v e llin g  a lo n g  the tu rn p ik e  ?
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A ns. O h, yes, yes; there is n o th in g  to obstruct.
Ques. B u t yo u  can see the railroad from  the tu rn -

pike as you travel a lon g, can  yo u  ?
Ans. Y es.
Ques. Can you  see a train  as it  is p assin g  a lo n g  

there ?
Ans. Y e s; easily.

Cross-exam ination.

By Mr. W escott: 10

Ques. A b o u t how  far from  yo u r house is the crossin g  ?
Ans. I could not te ll y o u ; I  do not rem em ber; I h ave 

stepped it, b u t I do not rem em ber.
Ques. I k n o w ; b u t you r m em ory is not so bad b ut 

that you cannot form  som e idea or a ju d g m e n t as to dis-
tance, is it  ?

Ans. I suppose near tw o hun dred yards.
Ques. T h a t  fa r?  Y o u r  house from  th e c ro ssin g ?
Ans. I could not say.
Ques. Is it  an y  fu rth er than from  w here you  sit to 

the main street ?
Ans. Y e s; tw ice  as far and more, too, I sh ould  th in k . 

There is quite a field, there, I kn ow .
Ques. A b o u t h ow  far is G eo rge  C risp in ’ s house from  

the crossing ?
Ans. I th in k  he is ab out a hundred yards or a litt le  

over from me.
Ques. So i f  you  are a hundred or tw o hundred from  

the crossing he is about three hundred from  th e cross-
ing ? 3°

Ans. Yes.
Ques. A n d  about how  far is S ila s  W a lto n ’ s p lace ?
Ans. I could not tell y o u  at all.
Ques. W ell, you  can g iv e  us a ju d g m en t, as yo u  h ave 

about the other tw o cases ?
Ans. It w ould  be ju st guessw ork.



46

Q ues. W e ll, g iv e  us y o u r guess ?
A n s. I could  not tell.
Q ues. Y o u  can n ot te ll ? H o w  far is it  beyond Cris-

p in ’ s ?
A n s. I f  I  w as to sa y  ju s t  w h a t I  th in k , Crispin’s is 

about h a lf-w ay  b etw een  S ila s  W a lto n ’ s and the cross-
in g .

Q ues. N ow , you  say  th at you  can see perfectly plain 
a train  co m in g  a lo n g  th e track  w hen  you are on the 
tu rn p ik e  ?

io  A n s. O h, yes; there is n o th in g  to obstruct at all until 
i t  gets to the bend.

Q ues. A re  there an y e lectric  lig h ts —  p u ttin g  yourself 
now  in  im ag in atio n  in  the position th at the plaintiff was 
w h en  he w as approachin g th at tra ck  and lookin g  back— 
are there a n y  e lectric  lig h ts  b ack  o f  h im  anywhere, or 
w ere there at th at tim e ?

(O bjected to as not cross-exam in ation .)

T h e  C ourt: U n less the defense put th is  witness on the 
20 stand for the purpose o f  te stify in g  to  and drawing his 

a tten tion  to m atters o f th at k in d  it  cannot be utilized at 
th is  stage o f  the case b y  the plaintiff. T h e  cross-exam-
in atio n  can n ot go  any furth er than the scope that was 
opened up b y  the defense, and i f  there is no attempt on 
th e part o f  the defense to prove a n y th in g  about the pres-
ence or absence o f e lectric  lig h ts , w h ich  are substantive 
m atters in the case, it can not be b rou gh t in by the cross- 
exam in ation . It  m ust be adm itted th at this witness 
w as not exam in ed  in  c h ie f  about th e  presence or ab- 

30 sence on that occasion o f e lectric  lig h ts  at that point. 
T h e  question is overruled.

(E x c e p tio n  noted for the p la in tiff)

Q ues. H a v e  you  ever travelled  as the p laintiff says he 
w as tra v e llin g , on a dark  and storm y night, and looked
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to see w hether th e tra ck  w as p erfectly  d is tin c t and 
everything on it ?

Mr. G rey: I  object. T h e  testim on y has been d i-
rected to p h ysica l objects and th e ir  relation s to each 
other on the g ro u n d ; h is op inion has not been in vited  
as to w hat he could see on a dark and storm y n ig h t, or 
what anybody else could  see on a dark  and storm y 
night.

T h e C ourt: T h e  w itness has testified as to w h a t h e 
could see from  the poin ts on the road. io

Mr. G rey: O n the tu rn p ik e, ap proach in g  th e cross-
ing?

T h e C ourt: W e ll, u n dou b tedly  he m ay be exam in ed  
as to the conditions o f  th e atm osphere and the conditions 
of day and n ig h t under w h ich  he testifies that he 
either has or could  see that far; it  certa in ly  m ust be 
pertinent exam in ation .

(Question rep eated .) 20

T h e C ourt: I  do not see the im p rop riety  o f  that 
question. H e  can answ er it, yes or no.

W hereupon th e  defendant, b y  its counsel, p rays a 
bill of exceptions, w h ich  is a llow ed and sealed accord -
ingly.

C. G. G a r r i s o n , J. S. C.

Ans. I h ave n ever travelled  from  M oorestow n to 
Hartford on a storm y n igh t. I a lw a ys  stop before I  g e t 3 °  
to Hartford; I a lw a ys tu rn  in  at our house; I never 
went as far as the crossin g; w en t from  M oorestow n 
right on direct hom e.

Ques. T h e n  how  d is tin c tly  you  could see on such  a 
night as the p la in tiff  describes you  are not ab le  to say ; 
that is correct, is it  not ?
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(O bjected to as before. O b jection  overruled.)

W h ereu p on  th e defendant, b y  its  counsel, prays a bill 
o f  exception s, w h ich  is a llow ed  and sealed accordingly.

C. G . G a r r i s o n , J. S. C.

A n s. Y es.
Q ues. Y o u  say  you  saw  th e m ules and w agon; what 

con dition  w ere th ey  in  ?
A n s. O ne w as ly in g  dow n and one w as standing up. 

io  Q ues. H ad  th ey  been stan d in g  there a ll n igh t ?
A n s. N o ; w e p u t them  in  th e stable.
Q ues. W ere  th ey  in jured  an y  ?
A n s. I don ’ t th in k  th ey  w ere; m aybe skinned a 

litt le .
Q ues. W a s  the w agon  injured an y  ?
A n s. O h, it  w as a ll b roke to pieces.
Q ues. W h ere  w as it  ly in g  ?
A n s. A l l  ab ou t; w ell, I  cou ld n ’ t tell.
Q ues. O n each side o f th e  track  ?

2Q A n s. I  th in k  there w as som e on both  sides; I think 

so.
Q ues. C o m p le te ly  dem olished, w as it?
A n s. Y e s ; I th in k  so.
Q ues. L e a ry  w as on the grou n d ?

A n s. Y es.
Q ues. W h erea b o u ts?
A n s. I could not te ll you  h ow  far from  the crossing. 
Q ues. O n w h ich  side o f  the track  ?
A n s. I b elieve  I don ’ t rem em ber. T h e re  was two men 

la id  th ere la te ly , and I don ’ t rem em ber w hich  is which.
. Q ues. Y o n  can n ot d istin g u ish  betw een them ?

A n s. N o ; w e  h av e  so m an y acciden ts there.
Q ues. It  is  a p retty  bad place, is it not ?

(O bjected  to.)

T h e  C ourt: T h e  d ifficu lty  is to te ll w hat the objec-
tion  is to, w h eth er it  is to the an sw er or the question.
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Mr. G rey: T o  the question : “  I t  is a p retty  bad place, 

is it not?”  I object to  that.

The Court: T h e  w itn ess had p revio u sly  m ade a state-
ment o f the sam e kin d. I do not understand w h a t the 
objection is, w h eth er it  is to th e w h o le  subject m atter, 
or the question o f  counsel, or w hat.

Mr. G rey: T h e  objection is to the w h o le  subject m at-
ter, and p articu larly  to the last question.

10
The Court: T h e  question as to its b e in g  a p retty  bad 

place m ay be strick en  out.

Ques. L eary  w as in  w h at con d ition  w hen  you saw  him  
— unconscious ?

Ans, Y es; I th in k  so.
Ques. B loody ?
Ans. Yes.
Ques. W here w as the blood ?
Ans. T h ere  w as blood on his face.
Ques, W ere his cloth es torn ? 20
Ans. I don ’ t rem em ber th at th ey  w ere m u ch .
Ques. Did you h elp  p ic k  him  up ?
Ans. N o, I did not.
Ques. W h a t did you  do ?
Ans. I didn’ t do m uch o f  anything u n til the train  

went away, then I w en t to look  for the m ules.
Ques. N ow , about w h a t tim e in  the n ig h t did you say 

it was ?

Ans. I suppose it  w as about h alf-past nine. I don ’ t 
remember exactly . 3°

Ques. D id you  lo o k  at the c lo ck  ?
Ans. No.
Ques. Y ou  are s im p ly  ju d g in g  ?
Ans. W e w en t to bed.
Ques. W h at tim e did you  g o  to bed ?

7
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A n s. A b o u t nine o ’ c lo ck , and it w as before we got to 
sleep.

Q ues. W h y  did you  te ll m e it  w as "before you got to 
sleep ?

A n s. W e ll, w e co u ld n ’ t h ave heard it i f  we had been 
asleep.

Ques. I did not ask you  w h eth er you  w ere asleep or 
not.

A n s. W e ll, I am lo ca tin g  th e tim e.
Ques. W as it  nine o’ c lo c k  w hen  you w ent to bed?

10 A n s. A b o u t that.
Q ues. W h y  do you  say “ a b o u t” ?
A n s. W e ll, w e are g e n e ra lly  p retty  regu lar about it. 
Q ues. T h e n  you  did not n otice the c lo ck  when yon 

w ent to bed ?
A n s. W e  g e n e ra lly  do.
Q ues. D id  you on th is occasion ?
A n s. I d on ’ t  k n o w  w h eth er I  did or not.
Q ues. T h e n  yo u r ju d g m e n t is based upon the gener-

a lity  o f  y o u r exp erien ce  in  g o in g  to bed ?
20 A n s. Y es.

Ques. W ere  you  p retty  tired th at n ig h t?
A n s. I don’ t rem em ber.
Q ues. H ad you  been w o rk in g  th at day ?
A n s. I a lw a ys  w ork.
Ques. P re tty  tired  th at n ig h t ?
A n s. W e ll, about as com m on, I guess.
Q ues. G o  to sleep  p retty  q u ic k ly , do you ?
A n s. Som etim es.
Q ues. D id  yo u  on th at occasion  ?

3°  A n s. N o ; I did not.
Q ues. C an n ot you  tell m e about how  many paces 

yo u r house w as from  th at crossin g  w hen you paced it? 
A n s. I  could  not te ll.
Q ues. W h en  did you  pace it  ?
A n s. W e ll, once or tw ice  since.
Q ues. A n d  you  p'aced it  on ce or tw ice  since with this 

case in  m in d ?
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Ans. I paced it  before I cam e up before, and I forgot 
it this time.

Ques. A n d  yo u  say  yo u  can not g iv e  us a n y  idea at 
all as to the num ber o f  paces ?

Ans. I could n ot guess w ith in  fifty  yards.
Ques. H ow  far is y o u r house east o f  C o m fo rt’s 

lane?
Ans. A b ou t ten, or not over ten or fifteen yards.
Ques. W ere you  requested b y  an ybod y to pace this 

distance ?
Ans. N o; it w as o n ly  v o lu n tary . IO
Ques. For w h a t purpose ?
Ans. I th ough t som e o f  you  m en m ig h t ask m e, and I 

wanted to kn ow  for m y ow n benefit, too.
Ques. D id n ’ t you  m ak e a note o f  .it— put it dow n ?
Ans. No.

Ques. B ut it  occurred to you  som ebody m ig h t ask you  
the distance ?

Ans. Y es; i f  I  had th o u g h t o f  it, I w ould  h ave done 
it yesterday.

Ques. W ell, it  has en tire ly  escaped yo u r m ind sin ce; 20 
it escaped your m ind, a lth o u gh  it w as so im portant to 
you that you paced it tw ice  ?

Ans. Yes.

Ques. Escaped from  y o u r m ind since then, has it  ?
Ans. I didn’ t th in k  o f  it; it  has been a year, nearly.
Ques. T h en  the im portan ce o f  p a cin g  it occurred to 

you over a year ago  ?

Ans. W ell, w h en  I w as called  here before.
Ques. Y o u  kn ow  M r. L eary , d o n ’ t yo u  ?
Ans. Oh, yes. ' 0
Ques. Do you rem em ber h a v in g  a conversation  w ith  

Mr. Leary, in M oorestow n, near th e post-office, about a 
year ago, about th is  case ?

Ans. I th in k  I said som eth in g  to him  about it, or he 
said som ething to m e about it; I asked him  i f  it was 
going on, or so m eth in g  o f  th e k in d .
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Q ues. W e ll, you  rem eipber him  a sk in g  you where 
th e  train  w as w hen  th e w h istle  b lew , and your telling 
him  th at you  did not kn ow , you  could not swear to it, 
you  could  not te ll a n y th in g  about it  ?

A ns. N o, I a lw a ys k n e w  w h ere it  blew .
Q ues. O h, you  a lw a ys k n e w  th a t ?
A n s. Y es.
Ques. D id you  k n o w  ju s t  at the tim e the accident oc-

curred w here the tra in  b lew  ?
Ans. I did not know how far up; I knew it was west

10 o f our lane.
Q ues. H o w  did you k n o w  th a t ?
Ans. Well, I heard it.
Q ues. .1 kn ow , b u t did you  see it ?
A n s  N o. O ur house is close to the road. I could 

easily  k n o w  w h eth er it  w as east or opposite to us or west 

o f  us.
Q ues. U nder a ll circum stan ces you  can locate a train 

on the track  b y  the b low  th at it  m akes; is that cor-

rect ?
20 A n s. Y es.

Q ues. H av e  you  g iv e n  special attention  to the point 
o f lo ca tin g  a train  b y  the w h istle  it blow s ?

A n s. O h, no.
Q ues. Can you  locate  it b y  the sound, any other 

sound th at th e train  m akes than the blow ing of the 

w h istle  ?
A n s. W e  can tell w here it  is.
Q ues. Y o u  kn o w  it  is on the track  ?
Ans. Oh, yes.

3C Q ues. W e ll, w ith in  about h ow  m any feet of the ac-
tual p lace on th e  track  can yo u  com e, in the night time, 
w hen you are th a t d istance off, or in bed?

A ns. I could not te ll.
Q u es. Can you  com e every  tim e w ith in  fifty yards?
A ns. I th in k  I can com e nearer than that.
Ques. Y o u  can com e nearer than fifty yards of the
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place w here th e en gin e  a c tu a lly  is w h en  it  b low s th e  
w histle ?

A n s. I th in k  so.
Ques. W ell, can not yo u  com e w ith in  about ten  or 

fifteen yards ?
Ans. I guess so.
Ques. N ow , i f  you can com e so c lo sely  to the p lace a 

train is on a dark or storm y n ig h t, on th e tra ck  w h en  th e  
engine blow s a w h istle , w h y  can n ot you  te ll us a litt le  
better about the distance betw een  y o u r house and the 
crossing ? io

Ans. W h y , one is b y  ear and the o th er b y  sigh t.
Ques. Y o u  go  better b y  th e ear than  you  do b y  s ig h t ?
Ans. Yes.

Mr s . P r i s c i l l a  Ba l l i n g e r , affirmed.

By Mr. G rey:

Ques. Y o u  are the w ife  o f  Mr. C h a lk le y  B allin g er, 
who has ju st left th e  stand ?

Ans. Yes. 20
Ques. Do you  rem em ber th e n ig h t th a t th e accid en t 

happened to W illia m  D eary at D on g C rossing, tw o years 
ago last Ju n e?

Ans. I do. .
Ques. D o you  reco llect h earin g  th is  train  com e a lon g  

that n igh t before it  g o t to th e  crossin g  ?
Ans. I do.
Ques. W h ere w ere yo u  w h en  yo u  heard th e train  ?
Ans. I w as abed.
Ques. A b o u t w h a t tim e o f  n ig h t w as it  ? 30
Ans. A fter  n in e o ’ c lo c k  a w h ile .
Ques. D id you  hear an y  w h istle  b low n  before it  g o t 

to the crossing ?
Ans. I did.
Ques. W h a t kind o f a whistle was it ?
Ans. A  lon g  blow .
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Q ues. Y o u r  house is on the south  side o f the turn-
p ik e  ?

A n s. It is.
Ques. N o t v ery  far from  the crossin g  ?
A n s. N o t v e ry  far,
Q u es. Is  th ere an y  oth er house betw een your house 

and the cro ssin g  ?
A n s. N o.
Q ues. W h at k in d  o f  a n ig h t w as this, clear or 

ra in y  ?
10 A n s. It w as a c lo u d y  n igh t.

Q ues. D id  you  g o  ou t to th e cro ssin g ?
A n s. I  did not.

C ross-exam ination.

B y  Mr. W esco tt:

Q ues. D id you k n o w  w h a t tim e you  retired that 
even in g  ?

A n s. A b o u t nine o ’ c lo ck .
20

Q ues. H o w  are you  enabled to state that it was nine 
o’ c lo ck  ?

A n s. W e ll, w e com m on ly  go  to bed about nine 
o ’ c lo ck  w hen  w e are hom e.

Ques. T h a t  is the one th in g  th at enables you to say 
it  was nine o ’ c lo ck  th at n ig h t ?

A n s. Y es.
Q ues. H ad yo u  been to bed som e tim e ?
A n s. N o t v e ry  long.
Q ues. A b o u t h o w  lo n g ?
A n s. I don ’ t k n o w ; I co u ld n ’ t say.
Q ues. T o n g  en ou gh  to g e t to sleep ?
A n s. I h ad n ’ t been to sleep.
Q ues. H ad  you  been to bed lo n g  enough to get to 

s leep  ?
A n s. W ell* it  ta k es  m e lo n g er som etim es than others 

to go  to sleep, so I could  not say.
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Ques. A b o u t h ow  far is yo u r house from  the cross-
in g?

Ans. I could not te ll you  that.
Ques. D id you  ever see it  paced ?
Ans. I h ave seen som e o f  th e hands o f  the railroad 

come alon g and do it, som e o f  the men.
Ques. N ever saw  y o u r husband p ace it ?
Ans. No.

Ques. D o you  k n o w  w h ere the en gin e  w as w hen  th e
w histle was b low n  th at n ig h t ?& io

Ans. It w as w est o f  the house.
Ques. W e ll, is th at tow ard the crossing or aw ay  

from the crossing ?

Ans. A w a y  from  the crossing, the w est is.
Ques. H ow  do you  k n o w  it  w as w est o f  th e house ?
Ans. B ecause it  b lew  before it  got to th e house.
Ques. H ow  do you  k n o w  that ? H o w  far o ff from 

the house was it— a q uarter o f a m ile or so, before it 
blew ?

Ans. I don’ t k n o w  h o w  far, but I k n o w  it w as w est o f 
the house. 20

Ques. T h a t is, now  you are d raw in g  a stra ig h t lin e at 
right angles w ith  the railroad, and you  h ave g o t the 
train west o f  th at s tra ig h t lin e; th at is w h at yo u  w an t 
us to understand, is it  ?

Ans. Yes.

Ques. N ow , do you k n o w  about h ow  far the train  w as 
west o f that stra igh t lin e  w hen  it  b lew  ?

Ans. I could not say h o w  far it  was.
Ques. Cannot you  g iv e  us a ju d g m e n t— one hundred 

yards, or tw o hundred, or three hundred, or five hun- 
dred ?

Ans. H ow  could I te ll w hen  I  w as in bed ? I  could 
not tell how  far it  was.

Ques. W ell, m ig h t it  not h av e  been ju s t  a lit t le  east 
of that line now, so far as you  k n o w  ?

Ans. I kn ow  it  w as w est o f  the lin e.
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io
D o  y o u  t h in k  it  w a s as m a n y  as twenty-five

I  c o u ld  n o t sa y . I t  w o u ld  o n ly  b e  guessw ork. 
W e ll,  a b o u t th e  d is ta n c e  fro m  y o u  to the wall

Q u es. Y e s , b u t  h o w  is  it  y o u  a re  a b le  to  sta te  that ? 
A n s . B e c a u se  I h e a rd  i t  b lo w  b e fo re  i t  g o t  up to the 

h o u se.
Q u es. C a n n o t  y o u  g iv e  u s an  id ea  a b o u t how far 

a w a y  i t  w a s  fro m  th a t  l in e  d ra w n  s tr a ig h t  from your 
h o u se  to  th e  ra ilro a d ; c a n n o t y o u  g iv e  u s a  judgment 

on  th e  p la n  ?
A n s . I t  w a s so m e d is ta n ce , b u t  I  c o u ld  n o t say how

far.
Q u es. 

y a rd s  ?
A n s .
Q u es. 

th e re  ?
A n s . O h , I  sh o u ld  t h in k  it  w a s  fu rth e r  th an  that. 
Q u es. T h e  d is ta n c e  from  y o u  to  th e  street out yon-

d e r  ? . . i
A n s . I  d o n ’ t  k n o w , o n ly  I  k n o w  it  w a s w est ot the

h o u se , b u t  I  c o u ld  n o t te ll  y o u  h o w  far.
Q u es. Y o u  are  p e r fe c tly  c e r ta in  i t  c o u ld  not have 

b e e n  ju s t  a  l i t t le  o v e r  th a t  lin e  d ra w n  stra ig h t from your 

h o u s e  to  th e  ra ilro a d , a  l i t t le  east o f  i t  ?
A n s . N o , I  k n o w  i t  w a s w e st o f  th e  house.
Q u es. H a v e  y o u  e v e r  ta lk e d  to  a n y b o d y  about that

p o in t  ? * ,
A n s . N o t  e x a c t ly  on  th a t  p o iu t, e x c e p t  to my hus-

b a n d ; I h a v e  ta lk e d  w ith  h im  a b o u t it.
Q u es . A n d  y o u  a g re e d  w ith  ea ch  o th er that it was

w e s t  ? , ,
A n s . W e  b o th  k n e w  it  w a s  w e st  o f  th e  house we hear

3° the blow.
Q u es. B u t  y o u  d iscu ssed  i t  w it h  h im  ?

A n s . W it h  w h o m  ?
Q u es. W it h  y o u r  h u sb a n d .
A n s . N o , w e  h a d  o n ly  ta lk e d  it  o v e r; we didn’ t say 

m u c h  a b o u t  i t .
Q u es . W h y  d id  y o u  t a lk  th a t  p o in t  o ver ?

20
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Ans. W h y , w e  d id n ’ t  t a lk  th a t  o v e r  a n y  m o re  th a n  
the rest; w e  ta lk e d  th e  c a se  o v e r  se v e ra l tim e s; i t  is 
natural to ta lk  a c c id e n ts  o ver.

Ques. H o w  o fte n  d id  y o u  t a lk  a b o u t th e  p o in t o f  lo -
ca lity  o f  th a t e n g in e  u p o n  th e  tr a c k  ?

Ans. I  d o n ’ t  k n o w . I  d id  n o t k e e p  a c c o u n t.
Q ues. S e v e r a l t im e s ?
A ns. N o , n o t m a n y .
Ques. A s  m a n y  as h a l f  a  d o zen  tim e s  ?
Ans. I  c o u ld  n o t say.
Ques. A s  m a n y  as tw ic e  ? IO

Ans. I d id  n o t k e e p  a n y  a c c o u n t  o f  h o w  m a n y  tim es.
Ques. D o  y o u  th in k  i t  w o u ld  b e  safe  to  sa y  th a t  y o u  

talked it  o ver w ith  y o u r  h u sb a n d  tw ic e  ?

Ans. I  sh o u ld  t h in k  so ; b u t  I  d o n ’ t  k n o w .

Ques. W h a t  w o u ld  h a v e  b e e n  y o u r  o b je c t in  t a lk in g  
it  over w ith  h im  as m a n y  t im e s  as tw ic e  ?

Ans. W e ll, w e  w e re  o n ly  s p e a k in g  o f  th e  a c c id e n t.

Ques. N o ; b u t  th is  p a r t ic u la r  p o in t as to  w h e re  th e  
train was.

Ans. W e  d id  n o t t a lk  o f  th a t  p a r t ic u la r  p o in t  a n y  ¿o 
more than th e  rest; w e  sp o k e  a b o u t  th e  a c c id e n t.

Ques. D id  y o u  t a lk  a b o u t  th a t  p a r t ic u la r  p o in t o f  th e  
locality  o f  th e  tra in  as o fte n  as y o u  ta lk e d  a b o u t th e  
rest o f th e  case ?

Ans. N o.

Ques. W h y  n o t ?

A n s. W e ll,  I  c a n n o t s a y  w h y , b u t  w e  d id n ’ t h a p p en  
to.

Ques. D o  y o u  k n o w  M rs. J o s h u a  H o llin g s h e a d  ?
Ans. Y e s , sir.

Ques. A n d  h er d a u g h te r  E m m a  ?
Ans. Y es.

Ques. D o  y o u  re c o lle c t  h a v in g  a  c o n v e r s a tio n  w ith  
them the S u n d a y  a fte r  th is  in ju r y  to  L e a r y , in  th e
Friends’ M e e tin g  H o u se , in  M o o re sto w n  ?

8



A n s. I ta lk e d  w ith  th e m ; I d o n ’ t rem em ber just 
w h e n  i t  w a s a fte rw a rd s.

Q u es. D o n ’ t y o u  re m e m b e r  h a v in g  a  conversation 
w ith  th em  on th e  S u n d a y  fo l lo w in g  th is  accident, when 

i t  w a s fresh  in  y o u r  m in d , a t th a t  p la c e  ?
A n s . I  c o u ld  n o t s a y  w h e th e r  i t  w a s  th e  Sunday fol-

lo w in g  or n ot.
Q u es. D o  y o u  re m e m b e r t e l l in g  th ose  tw o ladies that 

y o u  a n d  y o u r  h u sb a n d  w e re  b o th  so u n d  asleep  when this 

a c c id e n t  h a p p e n e d  ?
10 A n s . I  n e v e r  sa id  We w e re  so u n d  asleep .

Q u es. A n d  th e  ra ilro a d  h a n d s ca m e and g o t you up— 

w o k e  y o u  u p  ?
A n s . I n e v e r  sa id  w e  w e re  so u n d  asleep . I said they 

ca m e a n d  c a lle d ;  th e  h o u se  w a s  a ll  closed  and dark; 

an d  I sa id  th e y  ca m e  a n d  c a lle d ; b u t  w e  w ere not sound 
a sleep , an d  h a d n ’ t b ee n  a s le e p  u n t il  a fter  th e  accident.

Q u es. D id  y o u  sta te  to  th o se  tw o  lad ies, on that occa-
sio n , th a t  y o u  h e a rd  n o th in g  a t a ll u n til  the railroad 

p eo p le  ca m e  a n d  w o k e  y o u  u p ?
20 A n s . W h y ,  I  n e v e r  sa id  a n y  su c h  th in g . W e heard 

th e  w h is t le  b e fo re  th e  tra in  passed  th e  house.
Q u es. D id n ’ t y o u  u se th is  la n g u a g e : “ W e heard 

n o t h in g ? ”
A n s . I  d id  n o t s a y  so.
Q u es. N o w , h o w  so o n  a fte r  th e  a c c id e n t w as it that 

y o u  an d  y o u r  h u sb a n d  d iscu ssed  th e  p oin t where the 
e n g in e  w a s on  th e  tr a c k  w h e n  th a t  w h is tle  commenced 
to  b lo w  ?

A n s. I c o u ld  n o t s a y ; I  d id  n o t k e e p  a n y  account of

3C h o w  soon a fte rw a rd s.
Q u es. I m m e d ia te ly  a fte rw a rd s  ?

A n s . I c o u ld  n o t sa y .
Q u e s . B u t  y o u  ta lk e d  to  h im  a b o u t th e accident, 

d id n ’ t y o u , im m e d ia te ly  a fte r w a r d s ?
A n s . W e  ta lk e d  a b o u t i t  se v e r a l tim es.
Q u es. B u t  c a n n o t y o u  g iv e  us a n y  idea as to when
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you and he se ttle d  th e  p la c e  th a t  th e  e n g in e  w a s on  th e  

track w h en  it  b e g a n  to  b lo w  th e  w h is t le  ?

A n s . N o ; I  c a n n o t
Ques. D id  y o u  e v e r  t e l l  a n y b o d y  w h e r e  th a t  e n g in e  

was w h en  it  co m m e n ced  to  b lo w  th e  w h is t le  ?
A ns. I  d on ’ t re m e m b e r th a t  I  e v e r  to ld  a n y b o d y .
Ques. D o  y o u  re m e m b e r  th a t  y o u  n e v e r  d id  te ll  a n y -

body ?
A ns. I d on ’ t re m e m b e r  a n y th in g  a b o u t it. I  k n o w  

I have ta lk e d  a b o u t th e  c irc u m s ta n c e . IO
Ques. T h e  c ir c u m s ta n c e  o f  w h e re  th e  e n g in e  w a s 

w hen th e  w h is t le  co m m e n c e d  to  b lo w  ?
Ans. N o ; I  sp o k e  a b o u t th e  a c c id e n t; I d id n ’ t sp e a k  

about th e  e n g in e  p a r t ic u la r ly .
Ques. N o r  p a r t ic u la r ly  a b o u t w h e r e  i t  w a s w h e n  th e  

w h istle  co m m e n ced  to  b lo w  ?
Ans. N o.
Ques. T h a t  y o u  h a v e  n o t d iscu ssed  ?

A ns. N o.
Ques. D id  y o u  n o t te ll  M rs. J o sh u a  H o llin g s h e a d , on 2Q 

this occasion, th e  S u n d a y  a fte r  th e  a c c id e n t, a t th e  
Frien ds’ m e e tin g -h o u se  a t M o o resto w n , th a t  y o u  d id  
not hear th e  w h is tle  b lo w  ?

Ans. I  did  n o t sa y  so ; sh e  m u s t  h a v e  m isu n d e rsto o d  
m e; I n e v er sa id  so.

Ques. D id  y o u  e v e r  h e a r  th e  w h is t le  b lo w  b e fo re  or 
after th at ?

Ans. W h y , I  h a v e  h e a rd  th e  w h is t le  b lo w  m a n y  a 
time.

Ques. H o w  soon a fte r  th e  a c c id e n t  w a s i t  th a t  y o u  
noticed th is  w h is tle  b lo w in g — th e  n e x t  d a y  ?

Ans. W h y , I  co u ld  n o t s a y ; I  d id n ’ t c h a rg e  m y  m in d  
with it.

Ques. T h e  n e x t  n ig h t ?

Ans. I did  n o t c h a rg e  m y  m in d  w ith  it.

Ques. D id  y o u  a t a n y  t im e  a fte r  th a t  n ig h t  h ea r th e  
engine b lo w — th is  sa m e fr e ig h t  tra in  b lo w  ?
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A n s . Y e s ;  I h a v e  h e a rd  it  b lo w  s in c e  th at.

Q u es . W e l l ,  h o w  so o n  a fte r  th a t— th e  n e x t  night? 

A n s . I  d id  n o t c h a rg e  m y  m in d  w ith  it.

Q u es. A  w e e k  a fte rw a rd s  ?

A n s . I  c o u ld  n o t sa y .
Q u es. W e l l ,  b efore  th is  a c c id e n t d id  yo u  hear this 

fr e ig h t  tra in  b lo w  its  w h is t le  ?
A n s . T h a t  w a s th e  first n ig h t  i t  w e n t.

Q u  es. H o w  do y o u  k n o w  th a t  ?
A n s . W h y ,  u n le ss  i t  w e n t  a fte r  w e h a d  gon e to bed. 

i o  I t  w a s  th e  first t im e  I  h ad  h ea rd  it  g o  in  th e  season. 
Q u es. B u t  y o u  d id  h e a r  i t  g o  b y  a fterw ard s ?

A n s . W h y ,  o f  c o u rse  I d id .
Q u es. A n d  h ea rd  i t  b lo w  th e  w h is t le  ?
A n s . W h y ,  I  o ften  h e a r  th e  w h is tle .
Q u es. W e ll ,  w h e n  it  w e n t b y  y o u  h ea rd  it  blow the 

w h is t le  ?
Ans. Yes.
Q u es. W h e r e  w a s  i t  w h e n  y o u  h ea rd  it  go  by after-

w a rd s  ?
20 A n s . I d id n ’ t ta k e  a n y  p a r t ic u la r  n o tice .

Q u es. W h a t ?
A n s . I sa y  I d id  n o t t a k e  a n y  p a rtic u la r  notice just 

w h e re  i t  w as.
Q u es. W a s  i t  w e st  o f  th e  s t r a ig h t  lin e  drawn from 

y o u r  h o u se  to  th e  ra ilro a d  ?
A n s . I t  o ften  d oes b lo w  w e st o f  th e  house, very

often .
Q u e s  D o e s it  o fte n  b lo w  ea st o f  th e  house ?
A n s . I t  is  m ore  a p t  to  b lo w  w e st  th a n  it  is to blow 

30 east.
Q u es . N o , d oes i t  b lo w  e a st o f  th e  h ouse sometimes. 

A n s . I  c a n n o t sa y .
Q u es. A lw a y s  b lo w s w e st o f  th e  house.
A n s . I  sa y  i t  o fte n  does, I  d o n ’ t sa y  i t  a lw ays did. 
Q u es. W h e n e v e r  y o u  h a v e  h e a rd  it  it  was always 

b lo w n  w e st o f  th e  h o u se  ?
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A ns. I  d id  n o t a lw a y s  ta k e  n o tic e  o f  it.

Har r y  H . Cr is pin , sworn.

B y  M r. G r e y :

Q ues. W h e r e  do y o u  l iv e  ?
A n s. 329 B e r k le y  s treet, C a m d en .
Ques. W h a t  is  y o u r  b u sin e ss  ?
A n s. lo c o m o t iv e  e n g in e e r .

Q ues. W e r e  y o u  th e  e n g in e m a n  in  c h a rg e  o f  th e  tra in  
w h ich  w as r u n n in g  fro m  M o o re sto w n  to w a rd  H a rtfo rd , 
on the n ig h t  o f  J u n e  19 th , 18 9 1, w h e n  M r. L ,eary  m et 
w ith  h is  a c c id e n t a t th e  H o n g  C r o s s in g  ?

A ns. Y e s , sir.
Q ues. W h a t  k in d  o f  a tra in  w a s th a t  ?
A n s. A  fr e ig h t  tra in .

Q ues. D o  y o u  r e c o lle c t  w h e th e r  th e re  w a s  a n y  s ig n a l 
g iven  for th a t  c r o s s in g  ?

A n s. Y e s , sir.

Q ues. W h a t  k in d  o f  a  s ig n a l w a s it  ?

A n s. A  c ro ss in g  s ig n a l, fo u r  b lo w s  o f  th e  w h is tle , tw o  20 
lon g fo llo w ed  b y  tw o  sh o rt, a n d  th e n  a fte r  I  s t r u c k  th e  
w agon I  b lo w e d  o n e  sh o rt  b lo w  o f  th e  w h is t le  to  stop.

Ques. W a s  th ere  a n y  o th e r  s ig n a l g iv e n  b e sid e  th e  
w h istle ; w as th e  b e ll  u sed  ?

A ns. Y e s , s ir ; th e  b e ll  w a s  ru n g .
Ques. W h o  w a s r in g in g  th e  b e ll  ?

A ns. T h e  c o n d u c to r  sa t on  th e  le ft  h a n d  sid e  r in g in g  
the bell.

Q ues. W h a t  w a s h is  n a m e ?
A ns. K d w in  M a x w e ll .  3°

Ques. D id  y o u  h a v e  a  h e a d lig h t  on  th e  e n g in e  th a t  
n igh t ?

A ns. Y e s , sir.
Ques. H ig h te d ?
A ns. Y e s , sir.
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Q u es. W e l l ,  w h e n  y o u  first s a w  th is  tea m  w here was 

i t  ?
A n s . I  d id  n o t se e  th e  te a m  a t  a ll , sir.

Q u es. Y o u  d id  n o t see i t  ?

A n s . N o , sir.
Q u es . W e ll ,  a fte r  y o u  h ad  h it  so m e th in g , did you 

s to p  ?
A n s . Y e s , s ir ; r ig h t  a w a y .
Q u es. A n d  d id  y o u  th e n  see w h a t  y o u  h a d  h it  ?
A n s . S e e n  a p ie c e  o f  th e  w a g o n ; y e s , sir. I  did not 

10  g o  b a c k ;  I  se n t th e  firem an  b a c k  a n d  th e  rest o f the 

c r e w  w e n t  b a c k .
Q u e s . Y o u  re m a in e d  on th e  e n g in e  th e n , did  you ? 

A n s . Y e s , sir.

(C r o s s -e x a m in a tio n .)

By M r. W e s c o tt :

Q u es. N o w , y o u  h a d  th e  c o n d u c to r  in  th e engine 

w it h  y o u  ?
20 A n s . Y e s ,  sir.

Q u e s . A n d  y o u  h ad  th e  fire m a n ?

A n s . Y e s , sir.
Q u e s . A n d  w h o  e lse  ?
A n s . T h a t  w a s a ll , w ith  th e  e n g in e e r.
Q u es. W h a t  w a s  th e  firem an  d o in g  ?

A n s . A t  th a t  t im e  ?

Q u es. Y e s .
A n s . I c o u ld  n o t say.
Q u e s . W h a t  w a s  th e  c o n d u c to r  d o in g  ?

3°  A n s . S i t t in g  on  th e  le ft-h a n d  sid e, r in g in g  the bell. 
Q u es. H o w  lo n g  h a d  h e  b ee n  r in g in g  th e  b ell before 

y o u  a p p ro a c h e d  th is  c ro ss in g  ?
A n s . W h e n  h e  g o t  u p  on  th e  e n g in e  a t W e st Moores- 

to w n .
Q u es. C o m m e n ce d  r in g in g  th e  b e ll  th ere  ?

A n s . N o , sir.
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Ques. H ow  lo n g  had he been r in g in g  the b e ll b efore 
you approached th e  cro ssin g ?

Ans. T h a t I cou ld  not say.
Ques. W h y  did he r in g  th e bell ?
Ans. It  is a lw a ys  n atu ral after w e b lo w  for a cross-

ing, it is a lw ays n atu ral for the con du ctor to r in g  th e  
bell, or w hoever is s itt in g  on th at side.

Ques. T h a t  is the reason he w as r in g in g  the b ell ?
Ans. T h a t  he w as r in g in g  th e b e ll; yes, sir.
Ques. It was not because you  k n e w  it  w as a d a n g e r-

ous crossing ? IO
Ans. A  dangerous crossin g ?
Ques. Yes.
Ans. I don’ t th in k  it  is an y  m ore dangerous than an y 

other crossing.
Ques. T h a t  w as the first tim e out w ith  th at train , 

wasn’ t it?
Ans. T h e  first tim e ou t th at season.
Ques. T h e  first tim e th a t season at th at hour.
Ans. Yes, sir.
Ques. W h a t tim e o f  th e n ig h t w as i t ?  20
Ans. W ell, it  w as betw een  9.20 and 9.30.
Ques. T h a t yo u  g o t a lo n g  there ?

Ans. L e t m e see. W e  le ft M oorestow n at 9.38.
Ques. L e ft M oorestow n at 9.38 ?
Ans. W est M oorestow n a t about 9.38.
Ques. A n d  you  g o t up to the crossin g  about w h a t 

time ? :
Ans. I could not say.

Ques. W ell, how  far is th e crossin g from  W e st 
Moorestown, th e crossin g w here L e ary  w as h u rt ? 30

Ans. H ow  far is th at ?
Ques. Y e s ; h o w  far is it  ?
Ans. T h e  exact d istan ce ?

Ques. Oh, I d on ’ t care; about h o w  far is it, w h eth er 
it is exact or in e x a ct ?

Ans. A  m ile  and a h alf, I guess.
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Q ues. Y o u  w ere g o in g  h ow  fast ?
A n s. T w e n ty  m iles an h o u r; tw en ty  or twenty-five 

m iles  an  hour.
Q ues. P re tty  good c lip , eh ?
A n s. N o ; not a v e ry  fast clip .
Q ues. T w e n ty  or tw en ty-five  m iles an hour for a 

fre ig h t tra in  a in ’ t v e ry  last ?
A n s. T w e n ty  m iles an h o u r?  N o, sir. E ig h t  cars is 

a ll w e  had; th at a in ’ t a fre ig h t tra in ; th a t a in ’ t half a 

train.
j o  Q ues. H o w  m any tim es had you  been out on that 

road before ?
A n s. W e ll, I  h ave been railro ad in g  fifteen years next 

J u ly .
Q ues. N o ; how  m an y tim es had you  been out on that 

road before ?
A n s. I could  not say. I h av e  railroaded up and down 

th at road for a good m an y years. I h ave been railroad-

in g  fifteen years n e x t J u ly .
Ques. Y o u  had been over th is  crossin g before ?

20 A ns. O h, yes; several tim es.
Q ues. W h a t w ere yo u  d o in g  ju s t  before the acci-

dent ?
A n s. S it t in g  on th e  engine.
Q ues. W h a t else w ere y o u  d o in g  ?
A n s. L o o k in g  out.
Q ues. W h e re  w ere yo u  lo o k in g  ?
A n s. L o o k in g  ahead.
Q ues. W as th e t ia c k  s tra ig h t?
A n s. S tra ig h t u n til you  g e t r ig h t to the bend there 

oC b y  the crossing.
Q ues. S tra ig h t as you  approach th e  crossing ?

A ns. N o, sir.
Ques. Is it  crooked ?
A n s. K in d  o f  a cu rv e  on th e r ig h t side.
Q ues. S o  as you  approached the crossing you could

n ot see a n y th in g  on the crossin g ?



A n s . N o , s ir ;  i t  w a s  a  v e r y  d a r k  n ig h t ,  b u t  i t  w a s  n o t  

a  s to rm y  n ig h t  t h o u g h .

Q u es. B u t  i t  w a s  v e r y  d a r k  ?

A n s . V e r y  d a r k  n ig h t .

Q u es . H o w  fa r  a h e a d  c o u ld  y o u  s e e  ?

A n s . H o w  fa r  a h e a d  c o u ld  I  s e e  ?

Q u e s . T h a t  is  t h e  q u e s t io n .

A n s. I  c o u ld  n o t  a n s w e r  th a t .

Q u es. A b o u t  h o w  fa r  a h e a d , w i t h  t h e  h e a d l ig h t  t h a t  
y o u  h a d , c o u ld  y o u  s e e ?

A n s. I  c o u ld  n o t  s a y .

Q u es. G i v e  u s  a n  id e a .

A n s . C a n n o t  g i v e  y o u  a n  id e a .

Q u es. C o u ld  y o u  se e  a  fo o t  ?

A n s. Y e s ,  s ir .

Q u es. H o w  m a n y  fe e t  ?

A n s. I  c o u ld  n o t  s a y  h o w  m a n y  fe e t ;  I  c a n n o t  m e a s -
ure, r u n n in g .

Q u es. C o u ld  y o u  s e e  a  h u n d r e d  y a r d s  a h e a d  o f  y o u  ? 
A n s . N o , s ir .

Q u es. Y o u  c o u ld  n o t  ?

A n s. N o , s ir .

Q u es. N o t  w i t h  t h e  h e a d l i g h t  t h a t  y o u  h a d  ?

A n s. N o t  w it h  t h e  h e a d l i g h t  I  h a d .

Q u es. Y o u  c o u ld  n o t  s e e  a  h u n d r e d  y a r d s  ?
A n s. N o , s ir .

Q ues. C o u ld  y o u  s e e  f i f t y  y a r d s  ?

A n s. I  c a n n o t  m e a s u r e  t h e  d is ta n c e , r u n n in g /

Q ues. C o u ld  y o u  se e  f i f t y  y a r d s  a h e a d  o f  y o u  w it h  t h a t  
lig h t  ?

A n s. I  c a n n o t  a n s w e r  t h a t  q u e s t io n .
Q ues. W h y  n o t  ?

A n s. I  c a n n o t  m e a s u r e  t h e  d is ta n c e , r u n n in g .

Q ues. W e l l ,  h a v e n ’ t y o u  b e e n  in  t h is  b u s in e s s  so  

m any y e a rs , o r  y e a r s  e n o u g h , to  t e l l  a b o u t  h o w  fa r  

your h e a d lig h t  w i l l  p e n e t r a t e  t h e  d a r k n e s s , a n d  e n a b le  
you to see  t h e  t r a c k  a h e a d  o f  y o u  ?

9
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A n s .  W e l l ,  o n  a  s t r a ig h t  t r a c k  I  d o n ’ t  k n o w  how  far 

y o n  c a n  see.
Q u e s . A b o u t  h o w  fa r  ?
A n s .  I  c a n n o t  t e l l  y o u ;  I  n e v e r  m e a s u r e d  it.

Q u e s . D o  y o u  t h i n k  y o u  c a n  s e e  a  h u n d r e d  yard s?  

A n s .  N o ,  s ir .
Q u e s . D o  y o u  t h i n k  y o u  c o u ld  s e e  f i f t y  ?

A n s .  I  c a n n o t  s a y .
O u e s . D o  y o u  t h i n k  y o u  c o u ld  s e e  tw e n ty - f iv e  ?

A n s .  I  c a n n o t  s a y .
Q u e s . Y o u  h a v e  n o t  b e e n  in  t h e  b u s in e s s  lo n g  enough, 

t h e n ,  to  e n a b le  y o u  to  s a y  w h e t h e r  y o u  c o u ld  see twenty 

o r  t w e n t y - f iv e  y a r d s  a h e a d  o f  t h e  e n g in e , w it h  a head-

l i g h t  ?
A n s .  I  d o n ’ t k n o w  w h e t h e r  y o u  c o u ld  see tw enty-five 

o r  f i f ty .
Q u e s . W h y  d id  y o u  l o o k  o u t  a h e a d  ?

A n s .  T o  s e e  w h a t  t h e r e  is  o n  t h e  tr a c k .
Q u e s . A n d  y o u  c o u ld n ’ t  s e e  t h e  c r o s s in g  ah ead  o f you? 

A n s .  C o u l d n ’ t s e e  t h e  c r o s s in g ?
20

Q u e s . Y e s .

A n s .  N o ,  s ir .
Q u e s . C o u ld  y o u  s e e  L e a r y  g o i n g  o n  th e  tr a c k ?

A n s .  N o , s ir ;  I  d id  n o t  s e e  h im  t h a t  n ig h t ;  I  did not 

s e e  a n y t h i n g  u n t i l  w e  s t r u c k  h im .
Q u e s . W h a t  d id  y o u  s e e  t h e n  ?
A n s .  S e e n  s o m e  o f  t h e  w a g o n  in  th e  fro n t o f the 

e n g in e .
Q u e s . O n  t h e  e n g in e  ?

A n s .  I n  f r o n t  o f  th e  e n g in e .

3°  Q u e s . W h a t  d id  y o u  d o  t h e n  ?

A n s ,  S t o p p e d  a s  s o o n  a s  I  c o u ld .

Q u e s . W h e r e  d id  y o u  s t o p ?
A n s .  W e l l ,  I  s u p p o s e  i t  w a s  j u s t  b e fo r e  w e  g o t to that

o t h e r  c r o s s in g  th e r e .
Q u e s . How fa r  a w a y  w a s  t h a t  ?

A n s .  I t  w a s  a  l i t t l e  o v e r  t h e  l e n g t h  o f  th e  train.
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Q u es. A n d  y o u  h a d  h o w  m a n y  c a r s  ?

A n s . I  t h i n k  w e  h a d  te n  o r  t w e l v e ;  o f  c o u r s e  I  a i n ’ t 

c e r ta in ; s o m e t h in g  l i k e  t h a t ;  e i g h t  o r  te n — s o m e t h in g  

l ik e  th a t.

Q u e s . W h i c h  is  i t ,  e i g h t  o r  t w e lv e  ?

A n s. W e l l ,  I  c o u ld  n o t  s a y ;  I  d o n ’ t k n o w  h o w  m a n y  

cars w e  h a d ; I  k n o w  w e  d id n ’ t  h a v e  m a n y  c a rs .

Q u es . Y o u  p u t  o n  t h e  s a n d  a n d  p u t  o n  t h e  b r a k e ,  

d id n ’ t y o u  ?

A n s . P u t  o n  t h e  a ir ,  a n d  I  p u l le d  o p e n  t h e  s a n d  le v e r  IO  

and b lo w e d  fo r  b r a k e s .

Q u es. S o  a l l  to ld  y o u  m a d e  t h r e e  s h o r t  b lo w s ?

A n s. T h r e e  s h o r t  b lo w s .

Q u es. Y e s . N o w  d o n ’ t s a y  a n y t h i n g  a b o u t  t h e  lo n g  

one.

A n s . N o .

Q ues. A l l  to ld , y o u  m a d e  t h r e e  s h o r t  b lo w s  ?

A n s. Y e s ;  b u t  i t  w a s  q u it e  a  w h i l e  a f t e r  t h a t  I  m a d e  

one s h o rt b lo w .

Q ues. I a m  n o t  t a l k i n g  a b o u t  t h e  d is t a n c e  b e t w e e n  20 

th e b lo w s ; y o u  m a d e  t h r e e  s h o r t  b lo w s ?

A n s. Y e s ;  b u t  i t  w a s  a  g o o d  w h i le  a f t e r  I  m a d e  th a t  

one lo n g  o n e  t h a t  I  m a d e  a s h o r t  o n e .

Q ues. H o w  lo n g  a f t e r  t h a t ;  a  h a l f  a n  h o u r ?

A n s. N o ;  a  m in u t e  o r  tw o .

Q u es. H o w  fa r  c a n  y o u  g o  in  a  m in u t e  a t  t h e  r a t e  o f  

tw e n ty -fiv e  m ile s  a n  h o u r  ?

A n s. H o w  fa r  c a n  I  g o  ?

Q u es. Y e s ;  h o w  fa r  w o u ld  y o u  g e t  d o w n  t h e  t r a c k  in  
a m in u te  o r t w o  ? 3c

A n s. W h y  a  l i t t l e  o v e r  h a l f  a  m ile .

Q ues. Y o u  s to p p e d  in  a b o u t  t h e  le n g t h  o f  y o u r  tr a in ,

I u n d e rsto o d  y o u  to  s a y  ?

A n s. A  l i t t l e  m o r e  th a n  t h e  l e n g t h  o f  t h e  tr a in .

Q ues. Y o u  a re  e n t i r e l y  a c c u r a t e  a b o u t  t h a t  ?

A n s. N o , s ir ;  n o t  e n t i r e ly .  I  to ld  y o u  i t  w a s  j u s t  

before w e  g o t  to  t h e  o t h e r  c r o s s in g  there#
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Q u e s . T h e n  d id n ’ t y o u  g i v e  a  p r e t t y  sh a rp  blow 

w h e n  y o u  s a w  t h is  f e l lo w  o n  t h e  c r o s s in g  ?

A n s .  I  d id  n o t  s e e  h im . A s  so o n  a s  e v e r  I struck 

h im  I  g a v e  o n e  s h a r p  b lo w  w it h  t h e  w h is t le .

Q u e s . B u t  y o u  d id n ’ t b lo w  s h a r p  b e fo r e  y o u  saw 

h im  ?
A n s .  N o , s i r ;  o n l y  t w o  lo n g  f o l lo w e d  b y  tw o  short.

Q u e s . I  a m  n o t  t a l k i n g  a b o u t  t h e  t w o  lo n g  blasts. 

W h e r e  d id  y o u  b e g in  to  m a k e  th o s e  t w o  lo n g  b lo w s?

A n s .  A t  t h e  w h is t le  p o s t , th e  s ig n a l  p o st.

10  Q u e s . H o w  fa r  d id  y o u  s e e  a h e a d  o f  th e  e n g in e  ?

A n s .  Y o u  s e e  i t  a s  s o o n  as y o u  c a n  g e t  o n  to  it.

Q u e s . H o w  fa r  a h e a d  o f  t h e  e n g in e  c o u ld  y o u  see it?

A n s .  T h a t  I  c o u ld  n o t  s a y . H o w  fa r  c o u ld  I see it?

Q u e s . Y e s ;  a h e a d  o f  t h e  e n g in e  ?

A n s .  I  c o u ld  n o t  s a y .

Q u e s . Y o u  s a w  i t  a h e a d  o f  t h e  e n g in e ?

A n s .  Y e s ,  s ir ;  w e  k n o w  t h e  ro a d  a n d  c a n  v e ry  nearly 

lo c a t e  th e s e  p la c e s .

Q u e s . A i n ’ t t h a t  so , t h a t  y o u  w e r e  j u d g i n g  and not

20 l o c a t in g  t h is  p la c e  b y  a c t u a l  k n o w le d g e  ?

A n s .  S i r ?
Q u e s .  A i n ’ t t h a t  j u s t  w h a t  y o u  w e r e  d o in g  on that 

d a r k  a n d  s t o r m y  n ig h t ,  l o c a t in g  t h is  p la c e  b y  guess ?

A n s .  I t  w a s  n o t  a  s t o r m y  n ig h t .

Q u e s . L e a v e  o u t  t h e  s t o r m in g .  I t  w a s  a d a rk  night. 

A i n ’ t  t h a t  j u s t  w h a t  y o u  w e r e  d o in g ,  lo c a t in g  that by 

g u e s s  ?
A n s .  N o , s ir ;  I  w a s  n o t  g u e s s in g  a t  i t ;  I  a lw a y s  blow 

b e fo r e  I g e t  a t  t h a t  c r o s s in g .
3 °  Q u e s . Y o u  k n e w  t h a t  w a s  a  p ik e  th e r e  tra v e lle d  ex-

t e n s i v e l y  b y  fa r m e r s  a t  n i g h t ?

A n s .  Y e s ,  s ir .
Q u e s . A n d  t h a t  t h e r e  w a s  d a n g e r  o f  th em  being 

c a u g h t  th e r e  ?

A n s .  T h e r e  is  d a n g e r  in  e v e r y  c r o s s in g .

Q u e s . W e l l , ’ t h a t  o n e  y o u  k n e w  w a s  frequently
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tr a v e lle d  b y  fa r m e r s  a t  n ig h t ,  c o m in g  h o m e  fr o m  a n d  

g o i n g  to  m a r k e t ,  d id n ’ t  y o u ?

A n s . Y e s ,  s ir .

Q u e s . D id  y o u  h a v e  t h a t  in  m in d  w h e n  y o u  a p -

p ro a ch e d  t h a t  c r o s s in g  ?

A n s . N o , s ir . I  k n e w  I  h a d  to  b lo w  a t  t h a t  c r o s s -

Q u es . W h a t  y o u  d id  h a v e  in  m in d  w a s  to  c a t c h  y c u r  

w h is t le  p o s t  e x a c t l y  a t  t h e  r ig h t  t im e ,  d id n ’ t y o u ,  a t  

th a t c r o s s in g  ?

A n s . N o , s ir . 10

Q u e s . Y o u  h a d  t h a t  in  m in d  ?

A n s . N o , s ir ;  I  d id n ’ t h a v e  i t  in  m in d .

Q u e s . T h e n  h o w  a r e  y o u  e n a b le d  to  s a y  t h a t  y o u  d id  

i t ?

A n s . W e l l ,  I  d o n ’ t  k n o w  a s  w e  p u t  e v e r y t h i n g  l i k e  

th a t  in  o u r  m in d s .

Q u e s . W e l l ,  y o u  v o lu n t e e r e d  t h e  s t a t e m e n t  h e r e  a 

m o m e n t a g o  t h a t  y o u  w a t c h e d  c a r e f u l l y  w h e r e  y o u r  

s ig n -p o s t  w a s .

A n s . N o , s ir ;  I  d id  n o t  s a y  I  w a t c h e d  c a r e f u l ly .  2 0

Q u e s . B u t  y o u  s a w  i t  ?

A n s . Y e s ,  s ir ;  I  s a w  it .

Q u es . W h e n  y o u  w e n t  b y  th e  n e x t  n ig h t  d id  y o u  s e e  
i t ?

A n s . D id n ’ t g o  b y  th e  n e x t  n ig h t .

Q u es . W h e n  y o u  d id  g o  b y  t h e  n e x t  t im e  d id  y o u  s e e  

th a t p o s t ?

A n s . I  c o u ld  n o t  t e l l  y o u  t h a t .

Q u es . A l l  y o u  c a n  t e l l  u s  is  t h a t  n ig h t  y o u  s a w  i t ;  

th e  n ig h t  o f  th e  a c c id e n t  y o u  s a w  it  ? 3C

A n s . W e l l ,  i t  is  p r e t t y  h a r d  to  p a s s  th e m  w i t h o u t  
se e in g  th e m .

Q u es. W e l l ,  d o  y o u  s o m e t im e s  p a s s  t h e m  w i t h o u t  
se e in g  th e m  ?

A n s .  W e  d o  p a s s  th e m  s o m e t im e s , I  s u p p o s e ;  yes* 
sir.
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Q u e s . Y o u  s u p p o s e  s o m e t im e s  y o u  p a s s  th e m  w ith o u t 

s e e in g  t h e m  ?

A n s .  Y e s .
Q u e s . D o  y o u  s o m e t im e s  a p p r o a c h  a  c r o s s in g  w ith o u t 

b l o w i n g  ?

A n s .  W e l l ,  s o m e  c r o s s in g s  w e  d o n ’ t  b lo w  for.

Q u e s . Y o u  k n o w  t h e  l a w  r e q u ir e s  y o u  to  d o  it , don’t 

y o u  ?
A n s .  E i t h e r  t h e  w h i s t l e  is  b lo w n  o r  t h e .b e l l  is  rung; 

t h e  l a w  s a y s  th a t ,  I  b e l ie v e

10  Q u e s . D o  y o u  s o m e t im e s  a p p r o a c h  a  c r o s s in g  w ith o u t 

r in g i n g  t h e  b e l l  ?

A n s .  N o ,  s ir .

Q u e s . N e v e r  ?

A n s .  I  h a v e  n e v e r ,  in  m y  r e c o l le c t io n ,  g o n e  over a 

c r o s s in g  w i t h o u t  h a v i n g  t h e  b e l l  r u n g  o r  b lo w in g  the 

w h is t le .
Q u e s . I t  d o n ’ t m a t t e r  h o w  s t o r m y  o r  d a r k  i t  is, you 

a lw a y s  h a v e  t h a t  w h is t le  b lo w n  o r  th e  b e l l  r u n g ?

A n s .  T r y  t o ;  y e s , s ir .

20 Q u e s . D o  y o u  a lw a y s  s u c c e e d  in  d o in g  i t  ?

A n s .  I  d o n ’ t  e v e r  r e c o l le c t  o f  g o i n g  o v e r  a n y .

E d w a r d  Ma x w e l l , sworn.

B y  M r. G r e y :

Q u e s . W h a t  is  y o u r  b u s in e s s ?

A n s .  C o n d u c t o r ,  P e n n s y l v a n i a  R a ilr o a d .

Q u e s . W e r e  y o u  t h e  c o n d u c t o r  o f  t h e  f r e ig h t  train 

w h ic h  c o l lid e d  w i t h  M r. D e a r y ’ s  w a g o n  in  J u n e , 1891,

3°  a t  t h e  D o n g  C r o s s in g  ?

A n s .  Y e s ,  s ir .

Q u e s . D o  y o u  r e m e m b e r  t h e  a c c id e n t  ?

A n s .  Y e s ,  s ir .
Q u e s . W h e r e  w e r e  y o u  o n  t h e  t r a in  a t  th e  tim e the 

a c c id e n t  h a p p e n e d  ?
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A n s . S i t t i n g  o n  t h e  le f t - h a n d  s id e  o f  t h e  e n g in e  

room , o n  th e  f r o n t  p a r t  o f  t h e  b o x .

Q u e s . W e r e  y o u  d o in g  a n y t h i n g  ?

A n s . R i n g i n g  t h e  b e l l .

Q u e s . W a s  t h e r e  a n y  o t h e r  s ig n a l  b e s id e s  t h e  b e l l  

g iv e n  b e fo r e  y o u  g o t  to  t h a t  c r o s s in g ?

A n s . Y e s ,  s ir .

Q u e s . W h a t  w a s  t h a t  ?

A n s . C r o s s in g  s i g n a l ;  t w o  l o n g  a n d  tw o  s h o r t  b lo w s .

Q u e s . W h o  w a s  f ir e m a n  ?

A n s . U ly s s e s  W e l l s .  IO

Q u e s . D id  y o u  s e e  t h e  te a m  w h ic h  w a s  s t r u c k  t h a t  

n ig h t  ?

A n s . S e e n  i t  j u s t  a s  i t  c a m e  o u t  fr o m  u n d e r  th e  e n -

g in e .

Q u e s . W a s  t h e  t r a in  s to p p e d  ?

A n s . Y e s ,  s ir .

Q u es . A f t e r  t h e  a c c id e n t  h a p p e n e d  ?

A n s . Y e s ,  s ir .

Q u e s . D id  y o u  g o  b a c k  ?

A n s . I  g o t  o f f  j u s t  a s  s o o n  a s  i t  g o t  s lo w e d  e n o u g h  so  20  

I c o u ld  g e t  off, a n d  w e n t  b a c k  a n d  t o o k  t h e  f la g m a n  

b a c k  to  p r o te c t  t h e  t r a in .

Q u es . D id  y o u  s e e  M r . L e a r y  ?

A n s . I  d id , a f t e r  I  g o t  b a c k  th e r e .

Q u es . N o w , d id  h e  h a v e  a n y  c o n v e r s a t io n  w i t h  y o u  ?

A n s; N o t  w h e n  I  w e n t  b a c k ,  h e  d id n ’ t. H e  w a s  u n -
co n scio u s.

Q u es . D id  h e  r e c o v e r  h is  c o n s c io u s n e s s  a f te r  t h a t ?

A n s . N o t  u n t i l  w e  l i f t e d  h im  u p  o n  t h e  f la t  ca r .

Q u es . W e l l ,  a f te r  y o u  l i f t e d  h im  u p  o n  t h e  f la t  c a r  30  

did y o u  h a v e  a n y  t a l k  w i t h  h im  a t  a l l  ?
A n s . Y e s ,  s ir .

Q u es. W h a t  d id  y o u  s a y  to  h im  o r  w h a t  d id  h e  s a y  to  
y o u  ?

A n s . H e  d id n ’ t k n o w  a n y t h i n g  a b o u t  w h e r e  h e  w a s  

or w h a t  h a p p e n e d . I  a s k e d  h im  w h e r e  h e  w a s  h u r t .
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s p h e r e  w a s  s o m e  l i t t l e  b lo o d  o n  b is  fa c e . A n d  w h en  I

f i r s t  w e n t  b a c k  to  b im  I  f e l t  h is  p u ls e  to  se e  w h e th e r  he

w a s  d e a d  o r  n o t .  H e  w a s  w r a p p e d  u p  in  a  b lan ket,

l y i n g  o n  h is  s id e , o r  w i t h  t h e  b l a n k e t  a r o u n d  h im , ly in g

o n  h is  s id e . I  t o o k  t h e  b la n k e t  o f f  o f  h im  a n d  fe lt  his

p u ls e  a n d  fo u n d  th e r e  w a s  l i f e  t h e r e  y e t ,  a n d  as soon as

t h e  m e n  g o t  b a c k  I  s e n t  t h e  f la g m a n  to  t h e  fa rm  house

a b o v e  t h e  c r o s s in g , t o  t h e  e a s t  o f  t h e  c ro s s in g , to  get

s o m e b o d y  to  lo o k  a f t e r  t h e  h o r s e s , a n d  I  g o t  h im  u p on

a  f la t  c a r  a n d  m a d e  h im  a s  c o m f o r t a b le  as  I  c o u ld  on the

c u s h io n  a n d  b a t h e d  h is  h e a d  w i t h  w a te r ,  a n d  h e  cam e 
10 ’

Q u e s . A f t e r  h e  c a m e  to  d id  y o u  t a l k  to  h im  about 

w h e r e  h e  h a d  c o m e  fr o m ; a n d  w h e t h e r  h e  h a d  b een  to 

M o o r e s to w n , a n d  w h a t  he. h a d  d o n e  th e r e , o r  a n y th in g  

o f  t h e  s o r t  ?
A n s .  Y e s ;  t h e  f ir s t  w o r d  h e  s a id  w h e n  h e  c a m e  to he 

w a n t e d  to  k n o w  w h a t  w a s  t h e  m a tte r . I  to ld  h im  he 

h a d  b e e n  h i t  b y  t h e  t r a in .  I  a s k e d  h im  w h e r e  h e  came 

fr o m , a n d  w h e r e  h e  b e lo n g e d ;  h e  d id n ’ t  te ll  m e righ t 

a w a y — h e  c o u ld  n o t ;  i t  w a s  o n ly  b e tw e e n  g a sp s  th a t he 

20  w a s  t a l k i n g ,  a n d  a f t e r  a w h i le  I  to ld  h im  w e  w o u ld  run 

v e r y  s lo w  to  M o u n t  H o l l y ;  I  t h o u g h t  I  w o u ld  g e t  him  a 

d o c to r  t h e r e  s o o n e r  th a n  a n y w h e r e  e ls e ;  a n d  w e  started 

o ff, a n d  r a n , I  s u p p o s e , a b o u t  te n  m ile s  a n  h o u r  from 

t h e r e  to  M o u n t  H o l l y ,  a n d  o n  t h e  w a y  u p  w e  g o t to 

t a l k i n g  ; h e  c a m e  to  h is  se n s e s , a n d  h e  s a id  h e  h ad  been 

to  P h i la d e l p h ia  t h a t  d a y , a n d  h a d  b e e n  d r in k in g ;  he 

h a d  s to p p e d  o n  h is  r o a d  a t  M o o r e s to w n  a n d  took a 

c o u p le  m o r e , a n d  k n o w i n g  t h e r e  w a s  n o  tr a in s  to  come 

a c r o s s , h e  l a id  d o w n  o n  h is  w a g o n  a n d  w e n t  to  sleep, 

3 °  a n d  h e  d id n ’ t  k n o w  a n y  m o r e  u n t i l  I  w a s  t a lk in g  to him.

Q u e s . W a s  t h e r e  a n y  h e a d l ig h t  o n  th e  e n g in e  that

n i g h t  ?

A n s .  Y e s ,  s ir .

Q u e s . W a s  i t  l i g h t e d  ?

A n s .  Y e s ,  s ir .

R e c e s s  u n t i l  2 P . M .
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T r ia l  o f  th e  c a u s e  r e s u m e d  a t  2 P . M . .

Ed w a r d  Ma x w e l l , recalled.

B y  M r. G r e y :

Q u es. Y o u  k n o w  t h e  t r a c k  a lo n g  th e r e , d o  y o u  ?

A n s . Y e s ,  s ir .

Q u es. I  s h o w  y o u  a  l i t t l e  m a p  h e r e ;  i t  h a s  b e e n  s h o w n  

to  se v e r a l o f  t h e  o t h e r  o t h e r  w itn e s s e s . M r. L e a r y  d e -

scrib es i t .  T h i s  y e l l o w  is  t h e  t u r n p ik e ,  a n d  t h a t  r e d  o r  

p in k  is  th e  r a ilr o a d . N o w , t h e  r a i lr o a d  t r a c k  r u n s  d o w n  10  

lik e  th is  a n d  c ro s s e s  a t  t h a t  c r o s s in g ,  w h ic h  is  t h e  p la c e  . 

in  q u e s tio n , a n d  g o e s  o n  t o w a r d s  H a r t fo r d . T h a t  is  

n orth , th e  u p p e r  p a r t , a n d  t h is  is  s o u t h , t h is  is  w e s t  a n d  

th is  east. Y o u  s a y  t h e  h e a d l i g h t  o f  t h e  e n g in e  w a s  l i t  

th a t n ig h t  ?

A n s.- Y e s ,  s ir .

Q u es. N o w , c o u ld  a  p e r s o n  a p p r o a c h in g  t h a t  c r o s s in g , 

or th a t s p a c e  th e r e  f i f te e n  o r  t w e n t y  fe e t  fro m  t h a t  c r o s s -

in g , i f  h e  lo o k e d  o u t  to  h is  l e f t  to w a r d s  M o o r e s to w n , 

h ave seen  th e  h e a d l ig h t  o n  t h a t  e n g in e  t h a t  n i g h t ?  20

A n s. Y e s ,  s ir .

C ro s s -e x a m i n a tio n .

B y  M r. W e s c o t t :

Q u es. W e r e  th e r e  a n y  o t h e r  l i g h t s  t h a t  h e  c o u ld  h a v e  
seen ?

A n s. N o t  v e r y  h a n d y .

Q ues. W e r e  t h e r e  a n y  o t h e r s  a t  a l l  t h a t  h e  c o u ld  h a v e  
seen ? 3c

A n s. T h e r e  w e r e  s o m e  o n  t h e  r i g h t  h a n d  s id e  o f  t h e  

road; e le c t r ic  l i g h t s  o n  t h e  r i g h t  h a n d  s id e  o f  th e  ro a d , 

not w it h in  th e  l in e  o f  t h e  r a i lr o a d .

Q ues. H o w  fa r  fr o m  t h e  r a i lr o a d  a r e  t h e y ?
A n s. T h i r t y  fe e t.

Q u es. A n d  r u n  a lo n g  p a r a l le l  w i t h  t h e  r a i l r o a d ?
10
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A n s .  Y e s ,  s ir . I t  w a s  f u r t h e r  u p  t h e  ro a d .

Q u e s . H o w  h i g h  f r o m  t h e  g r o u n d , a b o u t, were 

t h e y  ?
A n s .  A b o u t  t w e lv e  fe e t , o r  te n  fe e t .

Q u e s . T h e s e  e le c t r ic  l i g h t s  ?

A n s .  Y e s ,  s ir .

Q u e s . W e r e n ’ t  t h e y  o n  p o le s  ?

A n s .  Y e s ,  s ir .
Q u e s . N o w , y o u  w e n t  b a c k  to  s e e  w h a t  had hap-

p e n e d , d id n ’ t  y o u ?

10  A n s .  I  ju m p e d  o f f  a s  s o o n  a s  I c o u ld .

Q u e s . Y o u  w e n t  b a c k  t o  s e e  w h a t  h a p p e n e d  ?

A n s .  Y e s ,  s ir .
Q u e s . A n d  y o u  fo u n d  L e a r y  u n c o n s c io u s , ly in g  on 

t h e  g r o u n d  ?
A n s .  U n c o n s c io u s ,  l y i n g  o n  h is  w a g o n  seat.

Q u e s . H e  w a s  l y i n g  o n  h is  w a g o n  ?

A n s .  O n  h is  w a g o n  s e a t.

Q u e s . W h e r e  w a s  t h e  s e a t  ?

A n s .  L y i n g  o n  t h e  g r o u n d .

20 Q u e s . W h e r e  w a s  t h e  r e s t  o f  t h e  w a g o n  ?

A n s .  B r o k e n  u p .
Q u e s . S o  t h a t  t h e  o n l y  t h i n g  t h a t  w a s  le f t  w h o le  was 

th e  s e a t  ?
A n s .  W e l l ,  p a r t  o f  t h e  w a g o n  w a s n ’ t  a ll  in  pieces; 

i t  w a s  b r o k e  u p .
Q u e s . T h e  w a g o n  w a s  m a s h e d  u p  generally, 

w a s n ’ t  i t  ?

A n s . Y e s ,  .sir.
Q u e s . Y o u  s t r u c k  h im  p lu m b , d id n ’ t y o u , ju s t  about

3°  amidships?
A n s .  W e l l ,  th e  h o r s e s  o r  m u le s  j u s t  c a m e  o u t on the 

le f t - h a n d  s id e  o f  t h e  w a g o n ;  I  s e e n  s o m e  d a rk  object 

c o m e  o u t .
O u e s . Y o u  s a w  t h e  m u le s ,  a n d  y o u  s a w  th e  wagou, 

t o o ?
A n s .  N o ;  I  d id n ’ t s e e  a n y t h i n g  o f  th e  w a g o n .



Q u es. N o r  t h e  h o r s e s ?

A n s . T h e  m u le s .  T h e r e  w a s  n o  h o r s e s  a b o u t  it .

Q u es. W e l l ,  w h a t e v e r  t h e y  w e r e — a n d  y o u  s t r u c k  t h e  

w a g o n  a b o u t  m id w a y ,  y o u  t h i n k  ?

A n s . S t r u c k  i t  a b o u t  t h e  f r o n t  w h e e ls ,  I  g u e s s .

Q u es. S t r u c k  h e r  a b o u t  t h e  f r o n t  w h e e ls  ?

A n s . Y e s ,  s ir .
Q u e s . H o w  w a s  t h e  s e a t  o n  t h e  g r o u n d ;  h o w  w a s  i t  

lo c a te d  ?
A n s . W e l l ,  i t  w a s  l y i n g  a b o u t  t w e n t y  fe e t  e a s t  o f  

th e  c r o s s in g , a n d  a b o u t  t w e l v e  o r  fo u r t e e n  fr o m  t h e  i o  

track .
Q u es. A n d  w a s  s e p a r a te d  fr o m  t h e  r e s t  o f  t h e  w a g o n  ?

A n s. N o ;  t h e  w h o le  b u s in e s s  a l l  l a id  t h e r e  t o g e t h e r , 

p retty  m u c h ;  s o m e  o n  o n e  s id e  a n d  s o m e  o n  t h e  o th e r .

Q u es. A l l  t u m b le d  t h e r e  to g e t h e r .

A n s. Y e s ,  s ir .

Q u es. W a s  th e  s e a t  in  i t s  p la c e  o v e r  t h e  w h e e ls  ?

A n s. N o , s ir .

Q u es. D id  t h is  m a n  s e e m  to  b e  t ie d  to  h is  s e a t —  

lashed  to  i t  ? 20

A n s. N o ;  j u s t  l y i n g  th e r e .

Q u es. J u s t  c o m f o r t a b ly  l y i n g  o n  t h e  s e a t ?

A n s. N o ;  h e  w a s n ’ t l y i n g  c o m f o r t a b ly  o n  t h e  s e a t.

H e  w a s o n  t h e ' s e a t .

Q ues. N o w , d id  y o u  s e e  a n y  b l a n k e t ?

A n s. Y e s ,  s ir .

Q u es. W h e r e  w a s  t h a t  ?

A n s. O v e r  h im .

Q u es. O v e r  h im  ?

A n s. O v e r  t h e  m a n ;  y e s ,  s ir . 30

Q u es. I t  w a s  n o t  w r a p p e d  a r o u n d  h im  ?

A n s. W e l l ,  i t  w a s  k i n d  o f  w r a p p e d  a r o u n d  h im ;  I  h a d  

to p u ll i t  to  g e t  i t  a w a y  fr o m  h im .

Q u es. D id  y o u  s e e  a n y t h i n g  e ls e  ?

A n s. W h a t  e ls e  a r e  y o u  s p e a k in g  a b o u t ;  w h a t  e ls e  d o  
y o u  m ea n  ? «,
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Q u e s . A n y t h i n g  a t  a l l  t h a t  y o u  s a w  th e r e  beside the 

m a n  a n d  t h e  b la n k e t ,  a n d  h im  s i t t i n g  o n  h is  seat or 

l y i n g  o n  t h e  s e a t  ? -

A n s .  T h e  m u le s .

Q u e s . W h e r e  w e r e  th e  m u le s  ?

A n s . T i e d  u p  in  a  b u n c h . O n e  w a s  s ta n d in g  up and 

t h e  o t h e r  w a s  l y i n g  d o w n  t a n g le d  u p  in  th e  harness.

Q u e s .  W a s  t h e  h a r n e s s  p r e t t y  w e l l  b r o k e n  u p  ?

A n s .  N o , s i r ;  n o t  u n t i l  I  c u t  th e m . I c u t  them to 

IO  r e l i e v e  t h e  m u le s  to  g e t  th e m  u p  o n  t h e ir  feet.

Q u e s . T h e r e  s e e m e d  to  b e  a  g r e a t  d e a l o f  confusion 

t h e r e  b e t w e e n  t h e  m u le s  a n d  t h e  w a g o n , and  th e  gears 

a n d  a l l ,  w i t h  t h e  e x c e p t io n  o f  L e a r y ,  a n d  h e  w as com-

f o r t a b ly  s t r a ig h t e n e d  o u t  ?

A n s .  N o , n o t  c o m fo r t a b ly .  H e  w a s  ly in g  on the 

s e a t .
Q u e s . W e l l ,  l y i n g  o n  t h e  s e a t ?

A n s . H e  w a s  n o t  c o m fo r t a b le .  H e  c o u ld n ’ t be com-

f o r t a b le  th e r e . ,

2Q Q u e s . W e l l ,  h e  w a s  u n c o n s c io u s  ?

A n s .  Y e s ,  s ir .
Q u e s . Y o u  h a v e  n o  r e a s o n  to  s u p p o s e  a  m an  is not 

c o m fo r t a b le  w h e n  h e  is  in  a s ta te  o f  unconsciousness, 

e h  ?

A n s .  I  d o n ’ t  t h i n k  so.

Q u e s . A n d  w h a t  d id  y o u  d o  w it h  h im  ?

A n s  W h o  ?

Q u e s . W i t h  L e a r y  ?
A n s .  M a d e  h im  as c o m fo r t a b le  as  I  c o u ld  on a flat car, 

o n  a  c u s h io n , r a is e d  h is  h e a d  u p , a n d  b a th e d  his head.

Q u e s . C o u ld  y o u  m a k e  h im  a n y  m o r e  comfortable by 

t a k in g  h im  o f f  t h e  s e a t , w h e r e  h e  w a s  ly in g ,  wrapped 
u p  in  t h e  b la n k e t  ?

A n s .  I t  is  n a t u r a l  to  s u p p o s e  y o u  w o u ld .

Q u e s . W e r e  h is  c lo t h e s  to r n  a n y  ?

A n s .  T h a t  I  c o u ld  n o t  s a y .

Q u e s . W a s  h e  b le e d in g  ?
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A n s . S o m e  b lo o d  o n  h is  fa c e .

Q u e s . D id  y o u  s e e  w h e r e  h e  w a s  c u t  ?

A n s . N o , s ir .

Q u e s . A  g o o d  d e a l  o f  b lo o d  o n  h im  ?

A n s . N o , s ir .

Q u es . V e r y  p a le ,  w a s n ’ t h e ?

A n s . N o , s i r ;  h e  w a s n ’ t  v e r y  p a le .

Q u e s . W a s  n o t  p a l e ?

A n s . N o , s ir .

Q u e s . W e l l ,  d id  h e  h a v e  t h e  b r i g h t  f lu s h  o f  h e a lth  o n  

h is  c h e e k  w h e n  y o u  lo o k e d  a t  h im  ? i o

A n s . I c o u ld  n o t  t e l l  a n y t h i n g  a b o u t  t h a t  in  t h e  

n ig h t  w i t h  t h e  l i t t l e  la m p s  w e  h a d .

Q u e s . N o w , h e  w a s  u n c o n s c io u s  a l l  t h is  t im e ?

A n s . U n t i l  w e  p u t  h im  in  th e  f la t  c a r ;  y e s ,  s ir .

Q u e s . Y o u  b r o u g h t  h im  to  b y  b a t h in g  h im  w i t h  c o ld  

w a te r  ?

A n s . I  s u p p o s e d  I  f e t c h e d  h im  to , o r  h e  c a m e  to  h i m -

self, o n e  o r  t h e  o th e r . I  b a t h e d  h is  h e a d  w i t h  c o ld  

w a ter.

Q u es . W h e r e  w a s  h e  w h e n  y o u  h e ld  t h e  c o n v e r s a t io n  2 0  

w ith  h im  t h a t  y  o u  h a v e  t e s t i f ie d  a b o u t  ?

A n s . D y in g  o n  a  c u s h io n  o n  a  f la t  c a r .

Q u es . W h o  w a s  t h e r e  ?

A n s . T h e r e  w a s  t w o  o f  m y  b r a k e m e n  a n d  t h e  f l a g -

m an  a n d  t h e  t r a in  d is p a tc h e r .

Q u es . A l l  t h e r e  w i t h  h im  a t  t h a t  t im e  ?
A n s . Y e s .

Q u es. A l l  c o n v e r s in g  w i t h  h im  ?

A n s . Y e s ,  s ir ;  a l l  s i t t i n g  r i g h t  a r o u n d  h im .

Q u es. W a s  h e  d r u n k  ?

A n s . W e l l ,  I  d o n ’ t  k n o w  a n y t h i n g  a b o u t  th a t .  H e  

sm e lle d  o f  l iq u o r , t h a t  is  a l l  I  c o u ld  s a y ;  I  c o u l d n ’ t  s a y  

w h e th e r  h e  w a s  d r u n k  o r  n o t.

Q u es. D id  h e  t a l k  i n t e l l i g e n t l y  ?

A n s. P a r t ly  s o ;  y e s  s ir .
Q u es. P a r t l y  so  ?
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A n s .  Y e s ,  s ir .

Q u e s . T e l l  u s  w h a t  h e  s a id . F i r s t ,  w h o  b e g a n  the 

c o n v e r s a t io n  ?

A n s .  W e l l ,  t h e  f ir s t  w o r d  h e  s a id  w a s , “ W h e r e a m

I ?”
Q u e s . W h o  b e g a n  t h e  c o n v e r s a t io n  ?

A n s .  T h a t  is  t h e  f ir s t  w o r d s  h e  sa id .

Q u e s . “  W h e r e  a m  I ? ”

A n s .  Y e s ,  s ir .

IO  Q u e s . T h e n  w h o  s p o k e  f ir s t  ?

A n s .  I  a s k e d  h im  h o w  b a d  h e  w a s  h u r t , and he 

d id n ’ t m a k e  n o  a n s w e r  fo r  a  m in u t e ;  th e n  h e  went 

a w a y  a g a in .

Q u e s . W e n t  o u t  o f  h is  m in d  a g a in .

A n s .  Y e s ;  k i n d  o f  s h u t  h is  e y e s .

Q u e s . T h e n  h o w  l o n g  w a s  h e  c o m in g  b a c k  to  con-

s c io u s n e s s  ?

A n s .  A  m in u t e  o r  t w o ;  I  s u p p o s e  a  m in u te .

Q u e s . T h e n  w h o  s ta r te d  t h e  c o n v e r s a t io n  ?

20  A n s .  H e  d id  th e n , a n d  s a id , “ O h , m y  b a c k .”  I 

a s k e d  h im  w h e r e  h e  w a s  h u r t  a n d  h o w  h e  w a s  h u rt, and 

w h e r e  h e  f e l t  b a d  a t.
Q u e s . D id  y o u  a s k  h im  a ll  th e s e  q u e s t io n s  to g eth er?

A n s . Y e s ,  s ir .

Q u e s . W h a t  d id  h e  s a y  ?

A n s .  I n  h is  t a l k  ?

Q u e s . W h a t  e ls e  d id  h e  s a y  ?

A n s .  T a l k e d  a l l  t h e  w a y  to  M t. H o l l y  a fterw ard s.

Q u e s . N o ;  b u t  w h a t  d id  h e  s a y  a f t e r  h e  said , “ Oh, 

Q m y  b a c k  ? ”

A n s .  S a id  h is  b a c k  w a s  h u r t .

Q u e s . A n y t h i n g  e ls e  ?
A n s .  I  c a n n o t  r e m e m b e r  w o r d  fo r  w o r d  w h a t  he said. 

I  a s k e d  h im  t h e n  w h e r e  h e  h a d  b e e n .
Q u e s . T h e n  h e  d id  n o t  s a y  a n y t h i n g  fu r th e r , and you 

a s k e d  h im  t h e  q u e s t io n , w h e r e  h e  h a d  b e e n  ?

A n s .  N o ,  w e  k e p t  o n  t a l k i n g  th e re .
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Q u e s . H e  d id  ?

A n s . N o , I  a s k e d  h im  w h e r e  h e  h a d  b e e n .

Q u e s . A f t e r  h e  s a id  h is  b a c k  h u r t  h im  h e  q u it  t a l k -

in g , d id  h e  ?

A n s . Y e s ,  s ir .

Q u e s . T h e n  y o u  a s k e d  h im  w h e r e  h e  h a d  b e e n  ?

A n s . Y e s ,  s ir .

Q u e s . D id  h e  g e t  u n c o n s c io u s  a g a in  ?

A n s .  N o , s ir ;  n o t  a f t e r  th a t .

Q u e s . W h a t  d id  h e  s a y  w h e n  y o u  a s k e d  h im  w h e r e  IO 
h e  h a d  b e e n  ?

A n s . S a id  h e  h a d  b e e n  to  P h i la d e lp h ia ,  a n d  s a id  h e  
h ad  b e e n  d r in k in g .

Q u e s . D id  h e  s a y  t h a t  ?

A n s . Y e s ,  s ir .

Q u e s . H e  s a id  h e  h a d  b e e n  to  P h i la d e l p h ia  a n d  h a d  
b een  d r i n k in g ?

A n s . Y e s ,  s ir ;  a n d  t h a t  h e  h a d  s to p p e d  a t  M o o re s -  

to w n  a n d  g o t  a  c o u p le  m o r e , a n d  g o t  u p  o n  h is  w a g o n  

and la id  d o w n , k n o w i n g  th e r e  w a s  n o  m o r e  t r a in s  to  2Q 

co m e u p  u n t i l  la t e  h e  w e n t  to  s le e p , a n d  h e  d id n ’ t 

k n o w  n o t h in g  u n t i l  h e  k n o w e d  w h e r e  h e  w a s .

Q u es . D id  h e  s a y  a l l  t h a t  w i t h o u t  y o u r  a s k i n g  h im  
a n y  q u e s tio n s  ?

A n s. A f t e r  I  a s k e d  h im  w h e r e  h e  h a d  b e e n .

Q u es . T h e n  w h a t  e ls e  d id  h e  s a y  ?

A n s . W e  le t  h im  l ie  in  q u ie t  a g a in .  I  t o ld  t h e  b o y s  

w e h a d  b e t t e r  n o t  b o t h e r  h im .

Q u es. W h y  d id  y o u  le t  h im  l ie  q u ie t l y  a f t e r  h e  s a id  
th a t ?

A n s . I  t h o u g h t  t h e  m a n  w a s  s u f f e r in g  e n o u g h  w i t h -
o u t b e in g  b o th e r e d .

Q u es . D id  h e  w a n t  to  t a l k  a n y  a f t e r  t h a t  ?

A n s . H e  t a lk e d  a f t e r  h e  g o t  to  M t . H o l l y ;  y e s ,  s ir .

Q u es. W h a t  d id  h e  s a y  t h e n  ?

A n s . S a id  a  g o o d  m a n y  t h in g s  th e re .
Q u es. W h a t ?
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A n s .  I  c o u ld  n o t  s a y  b e c a u s e  I  w a s n ’ t  th e r e .

Q u e s .  Y o u  w e r e  n o t  t h e r e ?
A n s .  N o ;  I  l e f t  h im  in  c h a r g e  o f  t h e  t r a in  d ispatch er. 

Q u e s . I s  t h a t  a l l  y o u  h e a r d  h im  s a y , w h a t  y o u  stated 

t o  t h e  j u r y  ?
A n s .  H e  m a y  h a v e  s a id  a  fe w  w o r d s  m o re .

Q u e s . W h a t  w a s  i t  ?
A n s .  I  c o u ld  n o t  s a y ;  I  c a n n o t  c a l l  th e m  to  m in d  now. 

Q u e s . D i d n ’ t h e  t a l k  a l l  t h e  w a y  to  M t . H o l l y ?

A n s .  Y e s ,  s i r ;  o f f  a n d  o n .

Q u e s . N o t  a l l  t h e  w a y  ?
A n s .  W e l l ,  h e  t a l k e d  o n  a n d  o f f  o r  o f f  a n d  on. I had 

m y  b u s in e s s  to  a t te n d  to  a n d  I  c o u ld  n o t  s t a y  w ith  him 

a l l  t h e  t im e .
Q u e s . W h e n  y o u  w e r e  w i t h  h im  w h a t  e ls e  d id  h e  say 

b e s id e s  w h a t  y o u  h a v e  to ld  u s  ?
A n s .  T a l k i n g  a b o u t  h is  w i f e ;  w h a t  h is  w ife  would

t h i n k  a b o u t  it .
Q u e s . W h a t  d id  h e  s a y  a b o u t  t h a t  ?

A n s . S a id  h is  “ p o o r  w i f e ’ ’ a n d  h e  d id n ’ t  k n o w  how 

t h e y  w o u ld  g e t  a lo n g ,  a n d  s u c h  t h in g s  as th a t, w ith 

h im  in  th e  c o n d it io n  h e  w a s .
Q u e s . C a n n o t  y o u  r e p e a t  a  l i t t l e  m o r e  e x a c t ly  w hat

h e  s a id  ?
A n s .  I  cannot d r a w  i t  to  m y  m e m o r y ;  i t  is  too far 

b a c k .
Q u e s . W h a t  is  to o  fa r  b a c k  fo r  y o u  to  rem e m b e r  ? 

A n s .  N o ;  i t  is  n o t  to o  fa r  b a c k  fo r  m e to  rem em ber 

s o m e  t h in g s .
Q u e s . W h a t  is  i t  t h a t  i t  is  n o t  to o  fa r  b a c k  for you 

to  r e m e m b e r ?
3°  A n s .  A s k  m e  t h e  q u e s t io n  a n d  I  w i l l  te ll  y o u  the 

c o n v e r s a t io n .
Q u e s . W e l l ,  y o u  c a n  t e l l  t h e  c o n v e r s a t io n  he had 

w h e r e  h e  s a id  h e  g o t  d r u n k  a n d  la id  h im s e lf  u p  on the 

s e a t  a n d  d id  n o t  k n o w  a n y t h i n g ;  y o u  re m e m b e r  th a t?  

A n s .  Y e s ;  b e c a u s e  i t  w a s  m y  b u s in e s s  to  find that

o u t .
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Q u es. W h o  m a d e  i t  y o u r  b u s in e s s  to  f in d  t h a t  o u t  ?

A n s . B e c a u s e  i t  is  c u s t o m a r y ,  i f  a n y  o n e  g e t s  h u r t ,  

to  g e t  a ll  th e  in f o r m a t io n  y o u  c a n  in  r e g a r d  to  a  t h i n g  
o f  th a t  k in d .

Q u es . D o  y o u  g e t  in f o r m a t io n  a s  to  w h o s e  f a u l t  i t  is  ? 
A r e  y o u  in s t r u c t e d  to  d o  t h a t  ?

A n s . Y e s ,  s ir .

Q u es. D id  y o u  u n d e r t a k e  to  f in d  o u t  w h o s e  f a u l t  i t  
w as on  th is  o c c a s io n  ?

A n s. D id n ’ t h a v e  a n y  a n x i e t y  to  fin d  o u t  w h o s e  f a u lt  
i t  w as. IO

Q u es, Y o u  k n e w ,  d id n ’ t  y o u ?

A n s. Y e s ,  s ir .

Q u es. D id  y o u  e v e r  k n o w  a  c a s e  w h e r e  y o u  d id  n o t  
k n o w  w h o s e  f a u lt  i t  w a s  ?

A n s. N o , I  d o n ’ t k n o w  a s  I  e v e r  k n o w e d  o f  a  c a s e  

w h ere  th e re  w a s n ’ t n o b o d y  to  b la m e .

Q u es. D id  y o u  e v e r  k n o w  a  c a s e  w h e r e  y o u  d id  n o t  

k n o w , th e  v e r y  in s t a n t  t h e  a c c id e n t  h a p p e n e d , w h o s e  

fa u lt i t  w a s  ? I n  o t h e r  w o r d s , t h a t  i t  w a s  n o t  t h e  f a u lt  

o f  th e  r a ilr o a d  ? D id  y o u  e v e r  k n o w  a  c a s e  o f  t h a t  20 
k in d ?

A n s. I  d o n ’ t k n o w  a s  I  h a v e .

Q ues. Y o u  h a v e  k n o w n  o f  a  g o o d  m a n y  c a s e s , h a v e n ’ t 
you, o f  a c c id e n t  ?

A n s. Y e s , s ir .

Q ues. A n d  in  a l l  o f  th e m  y o u  h a v e  a lw a y s  k n o w n  

that it  w a s  n e v e r  t h e  f a u l t  o f  t h e  r a i lr o a d  ?
A n s. O h , n o.

Q u es. D o  y o u  r e c a l l  a n y  c a s e  w h e r e  y o u  k n e w  i t  w a s  
the fa u lt  o f  th e  r a i lr o a d  ?

A n s. I  c a n n o t  r e c a l l  th e m .

Q ues. Y o u  n e v e r  w e r e  in  th e m  ?

A n s. N o t  in  t h a t  c a s e  I  w a s n ’ t.

Q ues. W e r e  y o u  e v e r  in  a n y  c a s e  w h e r e  i t  w a s  y o u r  
fau lt ?

11
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A n s .  I  d o n ’ t  t h in k  i t  is  p r o p e r  fo r  m e  to  a n s w e r  that 

q u e s t io n .
Q u e s . W e l l ,  k n o w i n g  t h a t  i t  w a s  n o t  y o u r  fault, 

w h a t  w a s  y o u r  m o t iv e  in  t r y i n g  to  p u t  i t  o n  M r. Leary 

a n y  fa r t h e r  ?
A n s .  D id n ’ t  h a v e  a n y  m o t iv e  a t  a l l  to  p u t  it  on to 

h im .
Q u e s . Y o u  c a n n o t  d i s t i n c t l y  t e l l  a n y  conversation, 

t h e  w o r d s  o f  i t ,  e x c e p t  t h a t  w h ic h  h e  g a v e  y o u  about 

h is  g o i n g  to  P h i la d e l p h ia  a n d  g e t t i n g  d r u n k  an d  wrap- 

10  p in g  h i m s e l f  in  t h e  b la n k e t  ?

A n s .  T h a t  is  a l l  I  c a n  r e m e m b e r .

Q u e s . D id  y o u  m a k e  a  r e p o r t  o f  t h a t  to  th e  com-

p a n y  ?

Ans. Yes, sir.
Ques. When?
A n s .  T h e  n e x t  d a y  a f te r  t h e  a c c id e n t .

Q u e s . H a d  y o u  b e e n  in t e r v ie w e d  b y  a n y  o f  th e rail-

r o a d  people b e fo r e  y o u  m a d e  t h e  r e p o r t  ?

A n s .  N o , s ir .
20 Q u e s . H o w  d id  y o u  m a k e  t h e  r e p o r t  ?

A n s .  I  h a v e  a  r e g u l a r  fo r m  to  m a k e  i t  on.

Q u e s . W h e r e  is  t h a t  ?
A n s .  I n  t h e  s u p e r in t e n d e n t ’ s o ffic e , I  su p p o se .

Q u e s . W h e r e  is  M r. U ly s s e s  W e l l s ,  th e  firem an .

Ans. Where is he ?
Ques. Is he here?
A n s .  Y e s ,  s ir .
Ques. How many blows of the whistle were given?
A n s .  T w o  lo n g  a n d  t w o  s h o r t  a p p r o a c h in g  that 

30  c r o s s in g . T h e  b r a k e s  w e r e  b lo w e d  r ig h t  a fter  we hit 

t h e  w a g o n ,  a n d  t h e  b r a k e s  w e r e  b lo w e d  before we 

s to p p e d  a g a in .
Q u e s . S o  th e r e  w e r e  s i x  b la s t s  o f  th e  w h is t le  ?

A n s .  S i x  b la s ts  o f  t h e  w h is t l e  g iv e n  aro u n d  that 

c r o s s in g .
Q u e s . H o w  m a n y  b la s t s  a f t e r  y o u  g o t  o v e r  ?
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A n s . T w o  a f t e r  w e  g o t  o v e r ,  o n e  w h e n  w e  h i t  t h e  

w a g o n  a n d  o n e  a fte r w a r d s . T h e y  w e r e  b lo w e d  p r e t t y  

n ear in  s u c c e s s io n , c a l l i n g  th e  m e n ’ s a t t e n t io n  t h a t  w e  

w a n te d  to  s to p  q u ic k .

Q u es. D a n g e r  s ig n a ls ,  w e r e n ’ t  t h e y ;  w h a t  t h e y  c a l l  

d a n g e r  s ig n a ls  ?

A n s . N o , s ir ;  t h is  is  o n l y  in  a  m a t t e r  w h e r e  y o u  w a n t  

to  sto p  s h o rt.

Q u es. W e l l ,  a  g o o d  d e a l l i k e  d a n g e r  s ig n a ls ,  s h o r t , 

q u ic k  b la s ts  ?

A n s. I  d o n ’ t  k n o w  w h a t  y o u  c a l l  d a n g e r  s ig n a ls .

Q u es. W h y ,  w h e n  y o u  s e e  a n  o b s t r u c t io n  o n  t h e  t r a c k  

ah ead  o f  y o u , s u c h  a s  a  te a m , o r  a  h o r s e  o r  c o w , — is  th e r e  

not a s ig n a l  t h a t  y o u  g i v e  to  a t t r a c t  y o u r  a t t e n t io n  ?

A n s. Y e s .

Q u es. W h a t  d o  y o u  c a l l  t h a t ,  a  d a n g e r  s ig n a l  ?

A n s. T h a t  is  a  s ig n a l  to  b e  b lo w n  fo r  a n y t h i n g  to  g e t  

o u t o f  th e  w a y .

Q ues. W e l l ,  i t  is  a  s h o r t ,  q u ic k  b la s t  ?

A n s. T w o  o r  t h r e e  o f  th e m .

Q ues. T w o  o r  t h r e e  o r  h a l f  a  d o z e n , j u s t  to  s u i t  y o u r -  °  

s e lf  a b o u t t h a t  ?

A n s. Y e s ,  b u t  w h e n  y o u  b lo w  t h e  b r a k e s  i t  is  s o m e -
th in g  e ls e .

Q ues. I f  y o u  a re  r ig h t  o n  to  a  m a n  o r  w a g o n  o n  a 

cro ssin g  a n d  h a v e n ’ t  t im e  to  g i v e  h a l f  a  d o z e n  s h o r t  

blasts, y o u  g i v e  w h a t e v e r  y o u  c a n , o n e  o r  tw o , d o n ’ t 
you ?

A n s. W e  g e n e r a l ly  b lo w  t h e  b r a k e s  th e n .

Q u e s . N o ;  b u t  i f  y o u  a r e  a p p r o a c h in g  a  c r o s s in g  a n d  

see a m a n  r ig h t  a h e a d  o f  y o u  a n d  h a v e n ’ t t im e  to  g i v e  8C 

h a lf a d o z e n  b la s ts , y o u  w o u ld  g i v e  o n e  o r  t w o , w o u ld n ’ t 
y o u ?

A n s. I  s u p p o s e  w e  w o u ld .

Q ues. A n d  t w o  w a s  a l l  t h e  n u m b e r  g i v e n  in  t h is  
case ? .

A n s. T h e r e  w a s  n o n e  g i v e n  in  t h is  ca se .
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Q ues. D id n ’ t y o u  g iv e  tw o lo n g  and tw o short?
A n s. Y e s ; the regu la r  crossin g  sign al.
Q ues, I am  not ta lk in g  about the regu lar crossing 

sign al. Y o u  h av e  told  us th at several times. Now, 
you  w ere on the e n g in e  r in g in g  th e  b ell ?

A n s. Y es, sir.
Q ues. R in g in g  it  hard, w eren ’ t y o u ?
A n s. N o th in g  extra.
Q ues. R in g in g  it  loud en ou gh  to attract people’s at-

ten tion  ?
i o  A n s. Y es , sir. T h a t  is custom ary.

Q ues. W h e re  did you  b egin  to r in g  th is b ell?
A n s. I suppose som ew heres about the gravel pit.
Q ues. D id n ’ t y o u  b eg in  up at M oorestow n?
A ns. N o, sir.
Q ues. H o w  far w as the g ra ve l p it from  the crossing?
A n s. I suppose ab out tw o hundred yards.
Q ues. D id  yo u  lo o k  out before you g o t to the gravel 

p it?
A n s. Y es , sir.

20 Q u es. A n d  th at is w here yo u  b egan  to rin g  the bell?
A n s. A fte r  he w as done b lo w in g  the whistle.
Q ues. I d id n ’ t ask  you  a w ord about that. I asked 

you  not w h en  h e began  b lo w in g  the whistle; but 
w h eth er you  did not b eg in  r in g in g  that bell right at the 
g ra ve l p it, tw o hun dred yards aw ay  from  the crossing; 
th a t is w h a t I said. N ow , i f  I understand your unre-
spon sive answ er to m e, you  w an t it  to be understood 
th a t you  w aited  u n til th e lo n g  b last o f  the whistle was 
b low n  and then you  took up the bell rin gin g  right at

30 th at point, don ’ t yo u  ?
A n s. I  did not say  e x a c tly  w here.
Q ues. W e ll, th a t is w h a t I understood you to say.
A n s. Y o u  m isunderstood me.
Q ues. T h e n  there w as an in terva l betw een the blast 

o f  the w h istle  and th e r in g in g  o f  th e  b ell ?
A n s. Y e s , sir. N o, not betw een  the blow ing of the
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w histle and th e  r in g in g  o f  th e bell. I f  you  w ill  ask  m e 
a question so I  w ill  understand it  I  w ill  an sw er it.

Ques. N ow , first yo u  b lew  a lo n g  b last o f  the w h istle  ? 
Ans. T w o  lo n g  and tw o  short.
Ques. T h e n  took up the r in g in g  o f  the b ell ?
Ans. Y es, sir.
Ques. W as there an in terva l betw een  th e last sh o rt 

blast and the r in g in g  o f  th e b ell ?
Ans. N o, sir.
Ques. N o t at a ll ? IO
Ans. N o, sir.
Ques. S o  y o u r p o in t was, in  the perform ance o f  yo u r 

duty, to w ait u n til the last short b last o f  the w h istle  
and then im m ed iate ly  to com e in w ith  the r in g in g  o f  
the bell, w as it?

Ans. Y es, sir.

Ques. A n d  th at w as to cover th e statu tory  rules, 
wasn’ t it ?

Ans. Y es, sir.

Ques. A n d  you  had th at in yo u r m ind at th e tim e, 20 
hadn’ t you  ?

Ans. W e  a lw ays do h ave it  in  m ind.
Ques. D id n ’ t you  h ave it  sp ecia lly  in  you r m ind 

that n igh t ?
Ans. N o, sir.

Ques. Y o u  k n e w  th at i f  you  did not r in g  the b ell and 
blow the w h istle  co n tin u o u sly  for three hundred yards 
you w ould be at fau lt, d id n ’ t you  ?

Ans. Oh, w e don ’ t often p ick  it up r ig h t aw ay, and 
often tim es w e do.

2C.
Ques. T h e n  there are occasions w hen  you  don’ t h av e  

a continuous blast o f  th e w h istle  and a r in g in g  o f  the 
bell; there are such  cases ?

Ans. Oh , yes; su ch  cases often happen.
Ques. M igh t not th is  h av e  been one o f  those cases ?
Ans. No, sir.

Ques. D id you  see the g ra v e l p it ?
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A n s. Y es, sir.
Q ues. L o o k ed  ou t and saw  it  ?
A n s. Y es, sir.
Ques. D id  you  h ave it  in  y o u r m in d ? W ere  you on 

th e  lo o k -o u t for it, too ?
A n s. N o, sir; a lw ays look  a lo n g  th e road whenever I 

am  on th e en gin e; I g e n e ra lly  lo o k  around to see what 
is to be seen.

Q ues. N o m atter h ow  dark  the n ig h t is ?
A n s. It  w as not so a w fu l dark  th is n igh t.

IO Q ues. It  w as not a d a rk  n ig h t ?
A n s. N o, sir; not so o v e rly  d a rk ; it  had been storm-

in g  th rough  the day, and cleared up; there w as no moon 

out.
Q ues. W ere  the stars sh in in g  b r ig h tly  ?
A n s. I th in k  th ey  w ere; not b rig h tly , b ut they were 

out.
Q ues. W e ll, th ey  w ere sh in in g  d im ly  ?
A n s. Y es, sir.
Q ues. A n d  try in g , seem in gly , to peep out of the 

20 clouds ?
A n s. Y es, sir; it  w as c le a rin g  off.
Q ues. D id  you  w atch  the stars as you  w ere approach-

in g  the crossin g  ?
A n s. N o, I don ’ t kn o w  as I did.
Q ues. T e l l  us a ll you  did lo o k  out for or did see as 

y o u  approached th e crossin g ?
A n s. W e ll, w e lo o k  out ahead and look around. 
Q ues. W e ll, te ll us the objects w h ich  you  saw ?
A ns. I d on ’ t say  th at I saw  a n y th in g  in  particular. 
Q ues. U n til you  neared th e g ra v e l p it  ?

^ A n s. W h y , ce rta in ly ; an y m an w ould  see that if  he 

lo o k ed  out.
Q ues. W hat else did you  see ?
A ns. T h e re  w as n o th in g  else to be seen.
Q ues. N o th in g  b u t the g ra ve l p it?  D id n ’ t you see 

th e  b lo w in g  post ?
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Ans. N o, sir; it  was n ot on m y side o f  th e engine.
Ques. W e ll, th at is th e  o n ly  reason you did not see i t ?
Ans. I suppose so; yes, sir.
Ques. D id  you  see th e crossin g  ? .
Ans. I  seen it w hen w e com e to it; yes, sir.
Ques H o w  far a w a y  did you  see th e  cro ssin g  ?
Ans. W e ll, I  co u ld n ’ t say  ex a ctly .
Ques. A b o u t?

Ans. I  d id n ’ t p ay a n y  p articu lar atten tion  how  far 
away it w as u n til w e h it  the w agon.

Ques. Y o u  saw  the crossing before you  h it the w agon , IO 
did you ?

Ans. Y es, sir.

Ques. Y o u  did see th at crossin g before you h it th e  
wagon ?

Ans. Y es, sir.

Ques. A n d  y et you  did not see the w agon  ?
Ans. N o, sir.

Ques. T h a t  is true, is it  ?

Ans. Y es, sir; th at is w h a t I  am here for, to tell the 
truth.

Ques. D id  you  see an y  m ules w hen  yo u  saw  th at 2°  
crossing ?

Ans. W e ll, not u n til th ey  com e out from  under the 
engine; in  fron t o f  th e engine.

Ques. W e ll, yo u  w ere on th e  sam e side o f  th e en gin e 
that T eary  w as, w e re n ’ t you ?

Ans. I  w as after he g o t hit. H e  w as d riv in g  dow n 
the other side o f  th e engine.

Ques. H o w  far ahead can you  see w ith  a h e a d lig h t?
Ans. T h a t  all depends on circum stances.
Ques. W e ll, under the circum stances o f  that n ig h t ^° 

d o u d s ^  StarS Were en d eavorin g  to peep out o f  th e

Ans. I could not say ; I  could  not m easure th e  dis- 
ance in a case o f  th a t k in d .

Ques. Cannot yo u  g iv e  us som e ju d g m e n t ?
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A n s. S om etim es you  can  see the le n g th  o f  three tele-
g ra p h  poles 5 som etim es tw o 5 som etim es one, and some- 

tim es a h a lf  a one.
Ques. W e ll, h o w  about a n ig h t l ik e  th a t?
A n s. I t  is a cco rd in g  to h o w  th e h ead ligh ts  are burn-

in g ; som e b urn  good and som e burn dim .
Q ues. W as not th is  a good o n e ?

• A n s. I  could  n ot say.
Q ues. W a sn ’ t  th at a v e ry  good one ?

A n s. C an ’ t say.
10 Q ues. D id  you  see it  a t a ll  ?

A n s. Y es , sir.
Q ues. D o n ’ t you  th in k  it  w ou ld  be safe to say that 

you  could see at least one h un dred yards ahead of the

h e a d lig h t yo u  had th at n ig h t ?
A n s. I could  not say. I t  w o u ld  not be safe to say

w h a t I could  not vou ch  for.
Q ues. W e ll, you  could certa in ly  see fifty  yards ?
A n s. I told  yo u  before I cannot say, because I could 

not say it  and say  th e  truth.
20 Q ues. W e ll, is it not th e  tru th  th at you  were not 

lo o k in g  ahead at a ll?
A n s. O h, no; it is not.
Q ues. Y o u  w ere lo o k in g  ahead and sideways too, 

w a tch in g  th e  g ra v e l p it and a n y th in g  else you could 
see, and th e cro ssin g  and an yb od y th at m ig h t get on it?

A n s. Y e s , sir.
Q ues. A n d  k n e w  you  w ere ap proachin g that cross- 

in g ?
A n s. O h, yes; k n e w  the road.

o0 Q ues. W e il, now , you  a lw a ys  eith er have the bell 
ru n g  or th e  w h istle  b low n  w h en  you  approach the 

crossings don’ t you, in v a r ia b ly ?
A n s. T h a t  is th e  en g in eer ’ s lookou t.
Q ues. I  m ean w hen  you  are th ere?
A n s. W h en  I am  in  the en gin e  I gen erally  ring the 

b e ll w h en  I am  s ittin g  on th a t side; yes, sir.
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Ques. D o y o u  rem em ber w h at th e other fe llo w  w as 
at ? . •

Ans. T h e  firem an ?
Ques. Yes.

Ans. I th in k  he had ju s t  g o t up from  fir in g  an d 
started to sit on th e b o x ; he had ju s t  been dow n p u t-
ting in coal or so m eth in g  o f  the kin d . B u t a case o f  
that kind w e don’ t p ay  m uch atten tion  to w h a t the rest 
are doing.

Ques. T h e re  is one th in g  yo u  k n o w  th ou gh , th at 
you alw ays kn ow , and th at is th at you  g iv e  the prpper 10 
signals.?

Ans. W e ll, th a t is w h a t w e g e t paid for.

By Mr. G re y :

Ques. O n w h ich  side o f  the en gin e w ere you  s itt in g ?
Ans. On the le ft hand side.

Ques. O n w h ich  side o f  th e  en gin e  w as the g ra ve l 
pit?

Ans. O n th e le ft hand side.

Fr a n k  R i c h t e r , sworn.

By M r. G rey :

Ques. W h ere do you  reside ?
Ans. C am d en .
Ques. W h a t is yo u r business ?
Ans. F lagm an.

Ques. W h a t w ere yo u  d o in g  in  th e sum m er, in  Tune 
1891? J ’

Ans. F la g g in g  for E d. M a xw e ll, on a fre ig h t train.
Ques. A n d  w here w as y o u r  p lace in  th e train  as 

flagman ?

Ans. On the rear o f  th e  train.

Ques. D o you  rem em ber the acciden t th at happened 
at the E ong C rossin g ju s t  this side o f  M oorestow n, in 
June, 1891, w hen E eary  g o t h u rt ?

12

20

3C
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A n s. I  do.
Q ues. D o you  rem em ber w h eth er the whistle was 

b lo w n  th at n ig h t?
A n s. I t  w as.
Q ues. D id  you  h ear it  ?
A n s. Y es, sir.
Q ues. W as it  b lo w n  for th at cro ssin g ?
A n s. Y es, sir.
Q ues. A fte r  th e accid en t happened did you see Mr. 

L e a ry  ?
io  A n s. I  did after I g o t o ff the tra in  and ran back; the 

conductor told m e to go  on b a ck , th at w e had hit some-
body.

Q ues. D id  you  hear L e a ry  say a n y th in g  while you 
w ere ru n n in g  from  the L o n g  C rossin g tow ard Mt. Holly 
th a t n ig h t ?

A n s. Y es, sir.
Q ues. D id you  see M a xw e ll there ?
A n s. I d id; yes, sir.
Q ues. D id yo u  hear w h a t L e a ry  said to Maxwell, or 

20 w h eth er he said a n y th in g  to M a x w e ll ?
A n s. Y e s ; he said he had been to Philadelphia with 

a load o f  h ay, and th a t he stopped at Moorestown and 
Sfot som e d rin k , and he said th at he had often been 
w arned in  regard about h is d rin k in g. H e said that to 
S ap p — Mr. S ap p  and I; told us th at on the freight car. 
Mr. S ap p  and I w ere there w hen  he told us.

Ques. D id he say  a n y th in g  m ore as to whether he 
was aw ak e or asleep ?

A n s. W e ll, he said th at h e had w en t asleep after he 
30 le ft th e to ll-gate, and d id n ’ t th in k  there would be any 

m ore train s a lon g.

C ross-exam ination.

B y  M r. W escott:

Q ues. H e said h e w en t asleep after leav in g  the toll- 

g a te  ?
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Ans. A fte r  le a v in g  the to ll-g a te ; yes.

Ques. H ave  yo u  ta lk e d  to an yb o d y about th is  p o in t 
in the case ?

Ans. No.
Ques. N ob ody at a ll ?
Ans. No.
Ques. D id yo u  m ake a n y  report ?
Ans. I had no occasion to m ake a report.
Ques. S o  that w h a t you  stated o f  th e conversation  

with L eary  you stated for the first tim e here to the ju ry  ? 
Ans. I d id ; yes, sir. - IO

Ques. Y o u  d id n ’ t even let yo u r coun sel k n o w  that 
you knew  that ?

Ans. I  d id n ’ t k n o w  w ho th e counsel was. T h a t  is 
the remark he passed.

Ques. W h o  w as present w hen  he passed that rem ark? 
Ans. Mr. Sapp.
Ques. W h o  is Mr. S ap p  ?
Ans. T h e  train  despatcher in  Cam den?
Ques. W as not M a x w e ll there ?

Ans. He w asn ’ t there w h ile  he told us th is  about his 20 
often being w arn ed ab out his d r in k in g ; no, sir; there 
was nobody there o n ly  Mr. S ap p  and I.

Ques. W h ere w as it th at you  had th is con versation  ?
Ans. C om in g from  H ain esport to M t. H o lly .
Ques. L eary  w as in  th e  car.

Ans. N o, he w as on a flat car; w e had him  on the 
flat car.

Ques. W ell, I  don ’ t care w h eth er he w as on or in ; 
was anybody else present at a ll ?

Ans. W h en  ?

Ques. W hen  he m ade th is statem en t ?
Ans. No.

Ques. W here w ere the rest o f  th e fe llow s ?
Ans. T h e y  w ere up on the cars; I  d o n ’ t k n o w ; the 

conductor m ig h t h ave been in  the en gin e; I co u ld n ’ t 
answer that question.
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Q ues. D id  the rest o f  them  te ll y o u  th at he had made 
a s im ilar statem en t to them  ?

A n s. N o, sir.
Q ues. A n d  yo u  d id n ’ t k n o w  th a t he had made a sim-

ila r  statem en t to them  ?
A n s. N o, sir; I don ’ t k n o w  w h at h e said to them.
Q ues. W h at did h e state to y o u  ?
A n s. H e  told me he had often been warned about his 

d rin k in g.
Q u es. G iv e  it to us in the w ay  he g a v e  it to you.
A n s. W h a t w ill  I g iv e  you  ?
Q ues. I w an t you  to g iv e  it  again ,
A n s. H e said he has often  been w arned in regards 

ab out his d r in k in g .
Q ues. A n d  w h at else ?
A n s. W h y , th at he had stopped at Moorestown and 

g o t tw o or three d rin k s, and after he had left the toll- 
gate  he la y  dow n on th e seat and fe ll asleep.

Q ues. W h a t else ?
A n s. T h a t ’ s a ll.
Q ues. ‘N ow , w h ich  statem en t w as it he made first to 

you, th a t he had often been w arned about drinking?
A n s. T h a t  I could  n ot answ er.
Ques. H o w  cam e he to m ake th at statem ent to you?
A n s. H o w  cam e him  to ?
Q ues. Y es.
A ns. Y o u  w ill  h ave to ask  h im  that question; I 

don ’t  kn ow .
Q ues. Y o u  h adn ’ t had an y conversation w ith him?
A n s. N o, sir.
Q ues. B efore he m ade th at statem en t ?
A n s. N o, sir; I w asn ’ t there w h en  he was put on the 

flat car, and w h a t he said th en —
Q ues. (In te rru p tin g .) B u t you had had no previous 

conversation  w ith  h im  ?'
A n s. W ith  w hom  ?
Ques. W ith  L eary .
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Ans. No, sir.
Ques. And he hauls off, on the flat car, when you and 

Mr. Sapp were together, and tells you that he had often 
been warned about his drinking ?

Ans. About his drinking.
Ques. And that he stopped at Moorestown ?
Ans. Yes, sir.
Ques. And he took how many drinks?
Ans. Two or three drinks, he said.
Ques. He said “  two or three ?”
Ans. Yes.
Ques. And then he got in his wagon ?
Ans. I don’ t know nothing about that.
Ques. Didn’t he tell you that he laid down on the 

seat and went to sleep ?
Ans. He told us, that after he left the toll-gate he 

laid down and went to sleep.
Ques. Have you ever heard what the toll-gate man 

said about that ?
Ans. No, sir; I don’ t know him.
Ques. Well, but then you heard what he said about 

it? ' 20

Ans. No, sir.
Ques. Don’ t you know he was wide awake when he 

went through that toll gate ?
Ans. Who?
Ques. Leary?
Ans. I wasn’ t there.
Ques. No, but haven’t you heard it said that he was ?
Ans. No; I haven’ t heard anybody say it.
Ques. Do you know how far the toll gate is from 

Moorestown ? ^
Ans. I do not; no, sir; never traveled in that way.
Ques. No; but have you any knowledge at all, any 

judgment upon the subject ?
Ans. Not within a mile; no, sir.
Ques. Well, don’t you know it is a mile from Moores-

town to the toll gate ?
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Ans. No, I do not
Ques. Don’ t you know that they don’ t let sleeping 

men go through the toll gate ?
Ans. He said he never went to sleep until after he 

left the toll gate; after he went through.
Ques. When was it he made that statement to you ?
Ans. While we were on the flat car, Mr. Sapp and I, 

he told that too.
Ques And he fixed that fact himself, that he did not

10  S° to sleep until after he got through the toll gate ?
Ans. After he left the toll gate.
Ques. And do you know that if people are asleep 

when they go through a toll gate they wake them up 
and let them pay ?

Ans. I suppose the man was awake when he went 
through ?

Ques. Why, what makes you believe that ?
Ans. Because he said he never went asleep until after 

he left the toll-gate.
20 Ques. And he told you that more than once ?

Ans. More than once ?
Ques. Yes.
Ans. No; he just said that the once.
Ques. Then did he go into unconsciousness ?
Ans. No; he was all right; when I had the talk with 

him he was all right.
Ques. Wasn’ t he drunk?
Ans. I don’t know whether the man was drunk or 

not; he was hurt.
30 Ques. Was his mind wandering at all?

Ans. His mind ?
Ques. Yes.
Ans. Not as I know of.
Ques. Did he say anything else ?
Ans, That is all I know of.
Ques. Did you say anything to him ?
Ans. No, sir.
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Ques. That is all the conversation you heard_-just
those two statements that he made to you ?

Ans. Yes, sir.
Ques. How long were you with him ?
Ans. Well, I don’t know how long; I couldn’t say 

exactly; maybe fifteen or twenty minutes or twenty-five 
minutes.

Ques. What part of the train was that flat car in ? 
Ans. Right ahead of the cab ?
Ques. The cab was the rear car, was it ?
Ans. The cab was the rear car; yes sir.
Ques. And you could go from the cab to the flat car ? 
Ans. Yes, sir.
Ques. About what place along the railroad were you

when you went and visited Leary and got this statement 
from him ?

Ans. We were coming from Hainesport to Mount 
Holly.

Ques. I know, but whereabouts along the road were 
you ?

Ans. I don’t know that; I couldn’ t tell you exact! 
the exact spot.

Ques. How many signals did you hear ?
Ans. For what ?
Ques. For anything at all ?
Ans. For anything? Well, I heard the signal ap 

proaching crossings, and I heard the signal to brake. 
Ques. How many signals did you hear?
Ans. Well, I heard the street crossing approaching

signal two long and two short, and I heard him blov 
tor brakes.

Ques. And how many were those ?
Ans. Why, six.
Ques. You heard six all told, or did you hear him 

blow six to put on brakes?
Ans. Heard him blow the whole six times, railroad 

crossings, and brakes, and when he struck him.

20

3C

♦
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Ques. Did you hear the engineer say, that he only 
blew one blast to put on brakes ?

Ans. Blew once, yes, one blast of the whistle.
Ques. You said he blew two.
Ans. He blew when he struck him and he blew 

again.
Ques. He blew when he struck him ?
Ans. I suppose he did; I don’t know.
Ques. Didn’ t you feel the collision between the train

and the wagon ?
Ans. No; never knew anything about it until we 

10  stopped.
Ques. Now, there is one thing you haven t testified 

about, and that is about the duration of time that the 
bell was ringing; wasn’ t that all the time?

Ans. That is a hard matter for a flagman to hear, 
back in the car, while there is any motion.

Ques. Didn’ t you hear it on this occasion?
Ans. No, sir.
Ques. Not at all ?
Ans. No, sir.

20 Ques. Didn’ t you hear, when they stopped, that last 
short blast, approaching the crossing, didn’ t you hear 
the bell come right in then and keep up the noise?

Ans. No, sir.

T h o m a s  S . S a p p , sworn.

3°

By Mr. Grey:

Ques. Where do you live ?
Ans. Camden.
Ques. What is your business?
Ans. Train despatcher. _ '
Ques. Were you on the freight train which hit Mr. 

Leary in June, '18 9 1 , at the Long Crossing, this side ot
Moorestown ?

Ans. Yes, sir.
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Ques. W h ich  p art o f  the train  w ere you  on ?
Ans. I  w as in the cab.

Ques. D id  you  h ear an y  crossin g s ign a l b y  the 
whistle ?

Ans. Y es, sir; I heard the regu lar  s ign a l b low n.
Ques. D id  you, a fter the accid en t had happened, see 

anything o f  D eary ?
Ans. Y es, sir.

Ques. W here w as he w hen  you  saw  him  ?
Ans. H e was ly in g  on the seat w ith  his b la n k ets  

wrapped around h im , and the seat la y  on th e  s ill o f  the io  
shelvings; it  w as r ig h t in  the forks o f  the w ago n  road 
and the railroad , I  suppose it  w as fifteen yards th is side 
of the crossing, the end o f  the crossing.

Ques. W ell, a fter yo u  left the crossin g and cam e on 
toward Mt. H o lly  th at n ig h t, did you  h av e  an y  ta lk  
with Deary about the accid en t ?

Ans. Yes, sir.

Ques. Did he say a n y th in g  to you as to w h eth er 
he had or had not been d rin k in g , or g iv e  you  an y e x -
planation o f h ow  the th in g  happened ? * go

Ans. W ell, he said th a t he had been d r in k in g ; he had 
been drinkin g in  C am den; and he said he stopped in 
Moorestown and took  a couple, and he m ade the rem ark 
that if  he had not stopped in M oorestow n and taken  the 
two drinks he w ou ld  h ave been over the crossing, and 
said he had been w arned b y  his w ife  several tim es, and 
others, about d rin k in g  and g o in g  to sleep in cro ssin g  
this crossing, and m ade the rem ark several tim es ab out 
what his poor w ife  w ou ld  do, and fam ily , and so forth.

Ques. Did he say a n y th in g  about w h eth er he w as 
asleep or aw ake ? ^

Ans. Yes, sir; he said he w as asleep; I  asked him  
particularly, and I d on ’ t rem em ber w h eth er he said 
Moorestown or the to ll-gate, b ut he said he w rapped 
iinself up in his b lan k ets, as he w as cold, and w en t to 

SeeP.’ he said he k n e w  there w as no m ore trains u n til
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the late  train  dow n from  M oun t H o lly , and he laid down 
and w en t to sleep.

C ross-exam ination.

B y  M r. W escott:

Q ues. D id  you  m ak e a report o f  this ?
A n s. N o, sir.
Q ues. Y o u  did not m ake an y  report ?
A n s. I  w rote a m essage for the conductor to the 

io  superintendent, th a t is a ll;  he d ictated  it  to me, and I 
w rote it; that is a ll;  on the train.

Ques. W h en  you  saw  L e a ry  you saw  him  lying on a 
seat ?

A n s. W e ll, th at is a hard m atter to te ll—
Ques. (In terru p tin g .) Y o u  saw  him  ly in g  on a seat, 

you  said ?
A n s. T h e  seat board w as under h im ; yes, sir.
Q ues. W e ll, w as the seat under him  ?
A ns. It  w as under him , and the sills  o f  the shelving 

20 under that.
Q ues. Y o u  are sure o f  that, are you  ?
A n s. Y es, sir.
Q u es. W h a t did you  do to him  w hen you saw him 

ly in g  on th is seat ?
A n s. W e ll, Mr. M a xw ell and I  unwrapped him and 

saw  there w as life  in  him  and w rapped the blankets 
over him  again , and cu t the m ules loose and got them 
out o f  th e w ay.

Ques. H ow  m any tim es did yo u  have to unwrap him 
20 to g e t him  o u t?

A ns. W e  p ulled  the b lan k ets  from  under him where 
he had them  around h im ; I suppose th ey got tangled 
m ore around him  from  b e in g  throw n.

Ques. Y o u  th in k  he g o t m ore tangled when he was 
th row n  than  w hen  he w rapped h im self before he was 
th row n , eh ?
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Ans. T h e y  w ere tan gled  in b e in g  th ro w n  from  the 

shelving.
Ques. W h a t w as ta n g led — the b la n k ets  ?
Ans. T h e  b la n k ets  around h im ,
Ques. Just as i f  h e  w as a bo logn a sausage and 

wrapped up in  it  ?
Ans. Y es, sir.
Ques. A n d  y o u r op in ion  is th at from  the co llision  he 

was tangled r ig h t in  th at w ay.
Ans. W ell, p a rtly  so.
Ques. A n d  s till  le ft ly in g  on the seat ? 10
Ans. Yes, sir.
Ques. N ow , w as he ly in g  out le n g th w is e ?
Ans. No, sir; he w as draw ed up.
Ques. W h ich  side w as he ly in g  on ?
Ans. H e w as ly in g  very  near on h is  b ack , a litt le  to 

his right.
Ques. H ad th e seat been throw n  v e ry  far from the 

track ?
Ans. W ell, it laid  I suppose four feet from  th e  end o f 

the ties. 20
Ques. A n d  how  far from  th e cro ssin g?
Ans. A b o u t fifteen yards from  the end o f  the crossing 

I suppose; not m ore than that, i f  it  w as th at far.
Ques. W h a t w as there in  the w ay  for him  to g e t 

tangled w ith  in fa llin g  th at d istance on the seat?
Ans. W ell, the posts o f  the sh e lv in g , I suppose, and 

the board under the seat.
Ques. K in d  o f  a w oolen  m ill process, by m eans o f  

which they put c lo th  to g eth er?
Ans. Y es; som eth in g  lik e  that. 3°
Ques. T h e  pieces o f  tim b er a c tin g  as the n eed les?
Ans. Yes, sir.
Ques. T h a t is e n tire ly  accurate, is it ?
Ans. Yes, sir.
Ques. N ow , how  m an y sign als did you  hear ?
Ans. I heard the regu lar s ign al for the crossing.
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Q u e s.. H o w  m an y did you  hear ?
A n s. T w o  lo n g  and tw o  short.
Q ues. D id  you  hear an y  other ?
A n s. Y es , sir; I heard, I suppose about that time 

the en gin e  w as on the crossing, I heard a call for 
brakes.

Q ues. W ere  you  lo o k in g  out to see w here you were?
A n s. I w as up in the s k y lig h t , and I got down when 

th e y  called  for b rakes because I k n ew  there was some-
th in g  the m atter.

i o  Q ues. W h a t were you  d oin g  up in the sk y lig h t ?
A n s. S itt in g  dow n.
Q ues. Y o u  noticed  p articu la rly  th a t the signals were 

g iv en , o f  course ?
A n s. Y es, sir; I did, for I w as ta lk in g  to the flagman 

at the tim e and th ey  in terrup ted  the conversation so I
. co u ld n ’ t hear h im  and he co u ld n ’ t hear me.

Q ues. D id th ey  g iv e  th e regu la r  s ign als  approaching 
th e p revious crossin g  ?

A n s. Y es , sir.
20 Ques. Y o u  noticed th a t p a rticu la rly , did you ?

A n s. Y e s ; the crossing w est o f  the L o n g  Crossing.
Ques. Y o u  noticed that p a rticu la rly , did you?
A n s. Y es, sir.
Q ues. W h en  you  started out o f  Cam den did they give 

the correct s ign als  at th e first road ?
A n s. T h e y  blow ed them  a ll a lo n g  the way, I guess.
Q ues. N o ; d on ’ t guess.
A n s. W e ll, th ey  d id n ’ t b low  an y u n til they got out 

o f  C am den ?
30 Q ues. W e ll, th ey  g iv e  s ign als  ?

A n s. G av e  sign als, yes; th e y  r in g  the bell, of course; 
I co u ld n ’ t hear the b ell b ack  there.

Q ues. N ow , w here is the first road w hen they get out 
o f Cam den th at th ey h av e  to w h istle  ?

A n s. S ta te  street.
Q ues. T h e y  w h istled  there, d idn ’ t  th e y ?
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Ans. Y es, sir.
Ques. Y o u  noticed  that p a rticu la rly  ?
Ans. Y es, sir.
Ques. A n d  every  crossin g  th ey  had to w h istle  from 

there up to w h ere th ey  stru ck  th is  poor fe llo w  ?
Ans. A fter th ey  le ft P av o n ia  I  d id n ’ t p ay  an y  m ore 

attention to th e w h istles  or a n y th in g  else a t a ll  u n til 
after we left M oorestow n, and then I don ’ t k n o w  th at I 
would h ave paid a n y  a tten tion  to th is  i f  I  h ad n ’ t been 
talking to th e flagm an, and I co u ld n ’ t hear h im  speak 
for the w histle. io

Ques. Y o u  rem em ber th at circu m stan ce  ?
Ans. Y es, sir; I  do.

Ques. Can yo u  rem em ber a n y th in g  else you  did th at 
evening ?

Ans. W h o — m e ?
Ques. Yes.

Ans. I can rem em ber m ost e v e ry th in g  th at even in g, 
yes.

Ques. W h a t did you  do ju s t  before you  had th is con -
versation w ith  th is fe llo w  ? 20

Ans. T h e  flagm an ?
Ques. Y e s .

Ans. I  d on ’ t k n o w  as I  w as d o in g  a n y th in g  but 
riding along up in  the s k y lig h t  o f the cab.

Ques. O ne question I w an t to  ask y o u ; you  kn ow , o f 
course, rig h t w h ere th e  tra in  w as located on the track  
when this sign al w as blow n , don’ t y o u ?

Ans. Y es, sir; I do.
Qees. H ow  do you  k n o w  th at ?
Ans. B ecause I  rem em ber m a k in g  a rem ark to th e 3c 

flagman about the sw itch  s ign al b e in g  ord in arily  b r ig h t 
at Comfort’ s s id in g  ju s t  at th at tim e that he b le w  the 
whistle.

Ques. D o n ’ t you  m ean the sw itch  s ign al w as e x tra -
ordinarily b r ig h t?

Ans. E xtra o rd in a rily  b r ig h t; yes, sir.
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Q u es. W h e re  w as th a t sw itch  s ign al ?
A n s. I t  is som e d istance w est o f  Mr. B allingers 

house.
Q ues. H o w  far from  th e  cro ssin g  ?
A n s. C o u ld n ’ t te ll you  that.
Q ues. A b o u t h ow  far ?
A n s. C o u ld n ’ t  tell yo u  th at; for I don ’ t know.
Q ues. Is th ere a n y th in g  else th a t caused you to no-

tice  w here th e  tra in  w as?
A n s. A t  th a t tim e ?  N o, sir. 

io  Q ues. N ow , after fin din g L eary , w h a t did you do 
w ith  h im  ?

A n s. P u t him  on a flat car and b ro u g h t him to Mt. 
H o lly .

Q ues. D id you  assist in  th at ?
A n s. Y es, sir.
Q ues. W h a t w as the first th in g  L eary  said to you ?
A n s. T h e  first th in g  he said to an y  one was he wanted 

to  kn o w  w here he w as and w h at had happened.
Q ues. N o ; to you  ?

20 A n s. T o  m e ?
Q ues. O r an yon e in yo u r presence ?
A ns. W e  w ere a ll there togeth er; th at was the first 

th in g  he said.
Q ues. W h a t ?
A n s. H e  w anted to k n o w  w here he w as and what had 

happened.
Q ues. W h o  w as th ere?
A n s. T h e  conductor and m y s e lf  and some of the other 

b rak em en ; I don ’ t k n o w  w ho th ey  were, I am not ac- 
10 quainted w ith  them

Q ues. W h a t w as the n e x t step  in  the conversation ?
A n s. W e ll, he m ade the rem ark, after he came to, 

m ore ab out b e in g  w arned by these different people 
in  g o in g  to sleep  in  crossin g the crossing.

Q ues. N o t about d rin k in g , b ut about going to sleep 
cro ssin g  the crossin g ?



Ans. Y es, sir, and about d rin k in g , too.
Ques. A n d  g o in g  to sleep  crossin g th e crossing ?
Ans. Y es, sir.

Ques. T h a t  you  did not te ll us in you r exam in ation . 
W hat part o f  th e con versation  did he tell y o u — ab ou t 
being warned about crossin g  the crossings w hen g o in g  
to sleep ?

Ans. H e m ade th e rem ark several tim es.
Ques. W h o  w as present w hen he m ade th at rem ark ?
Ans. H e m ade it  w h en  the con du ctor w as presen t 

and w hen R ich te r  w as presen t and I w as there, and I i o  
don’ t kn ow — som e o f  the oth er brakem en  w ere  there.

Ques. H e ju s t  seem ed to v o lu n teer th is  statem en t to 
you ?

Ans. N o, sir; w e w ere a s k in g 'h im  questions about 
how he was h urt and h o w  bad he was, I  th in k .

Ques. W as th at a ll you  asked h im , h ow  he w as h urt 
and how bad ?

Ans: N o, sir; he had been d r in k in g ; he certa in ly  
had, or else his breath  deceived  him .

Ques. Y o u  sm elled his breath  did you  ? 20
Ans. I d idn ’ t sm ell h is breath  ; I  sm elled the w h isk e y  

on him.

Ques. Is that w h at prom pted you  to ask  him  i f  he 
had been drinkinsr ?

Ans. W ell, I  asked him  because I th o u g h t he had 
been drink, or som ethin g, th e w ay  he sm elled  o f  
liquor.

Ques. W as he d ru n k w hen  you  had th is con versation  
with him ?

Ans. H e was h u rt so bad I co u ld n ’ t te ll w h eth er he ?o 
was drunk or sober. 0

Ques. Do you rem em ber him  sta tin g  so m eth in g  
about goin g to sleep after he le ft th e toll g a te  ?

Ans. I don’ t rem em ber w h a t he said ab out w here he 
went to sleep.

Ques. There was one witness here who said you were
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presen t w hen  h e said he w en t to  sleep, and that it was 
after he w en t th rou gh  the to ll-gate.

A n s. W e ll, I don ’ t  rem em ber h earin g  it; he may 
h av e  said it, b u t from  the noise o f  th e train  I probably 

did  not hear it.
Q ues. Y o u  o n ly  rem em ber h e arin g  him  say he went 

to  sleep, b u t you  cannot say w h eth er it  w as after he left 
M oorestow n or the to ll-g a te ?

A n s. N o, sir; I co u ld n ’ t te ll that.
Q ues. A n d  th a t he w rapped h im se lf up in the 

io  b la n k e t ?
A n s. T h a t  h e w as c h illy  and w rapped h im self up in 

h is b la n k e t; yes, sir.
Q u es. A n d  laid  dow n on the seat?
A n s. A n d  la id  dow n on th e seat and w ent to sleep.
Q ues. T h a t  is w h at h e told you  ?
A n s. T h a t  is w h a t he said.
Q ues. D id  h e say th at a grea t m an y tim es ?
A ns. Y e s ; he rem arked it  m ore than once, all the 

w ay  up, and his m in d seem ed to run on his wife more 
20 than a n y th in g  else; and h is b ack , he com plained of that 

a ll the w a y  up.
Q ues. H ow  m an y tim es did he te ll you this story? 

H o w  m an y tim es over ?
A n s. I could not tell you, sir; he repeated it several 

tim es.

U l y s s e s  S. W e l l s , sworn.

B y  M r. G rey :

30 Q ues. W h ere  do yo u  liv e  ?
A n s .  C a m d e n .

Q ues. W ere  you  on th e train  w hich  caused the acci-
den t to M r. L e ary  in  the m onth  o f  June, 1891, at Long 
C rossing, th is side o f M oorestow n ?

A n s. Y es, sir.
Q ues. W h a t w as yo u r business ?
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Ans. F irin g .
Ques. D o you rem em ber w h eth er an y  sign al w as 

g iven , b y  w h is tle ?
Ans. Y es, sir.
Ques. A  sign al for th a t crossin g ?
Ans. Yes, sir.
Ques. Do you rem em ber w h eth er th ere w as a n y  bell 

run g?
Ans. T h ere  was.
Ques. W h o  ran g  it  ?
Ans. T h e  conductor. 10
Ques. W here w as he s itt in g  or stan d in g  at th e tim e 

he rang the bell ?
Ans. S ittin g  up on the box, a t the forw ard end o f  it.
Ques. W h ich  side o f  the en gin e  w as that ?
Ans. On the left*
Ques. W here w ere you  w h ile  he w as on the forw ard 

end o f the b ox on the le ft side o f  the en gin e ?
Ans. I had been rid in g  there, I guess, a ll the w ay  out 

of Camden.
Ques. W here w ere you, I say  ? 20
Ans. I w as up and dow n at different tim es, firing.
Ques. N ow , w here w ere you  w h en  the b ell w as rung, 

just before Mr. D eary ’s team  w as h it a t the L o n g  C ross-
ing; where w ere you  then in regard to h is b o x  ?

Ans. W h y, ju st p revious to co m in g  to the crossin g  I 
got down to fire.

Ques. W hen  you  g o t th ro u gh  firin g  th en  w h at did 
you do ?

Ans. Just got up and sat dow n.
Ques. W here ? 3c
Ans. On the box.

Ques. W as there an ybod y s itt in g  in fron t o f  y o u ?
Ans. I and the conductor.
Ques. So you  sat on the box, on the le ft hand side o f 

the box, behind the conductor ?
Ans. Yes, sir.

14
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Q ues. W h a t w as the conductor d o in g  • w hile  you sat 

th ere ?
A n s. R in g in g  th e b ell.
Q ues. W as the bell b e in g  ru n g  as you  approached 

th is crossin g  ?
A n s. T h e  T o n g  C rossin g ?
Q ues. Y es.
A n s. Y es, sir.
Ques. W as it  ru n g  up to th e tim e yo u  got to the 

crossin g ?
A n s . R u n g  up u n til the tim e he dodged his head.

10 Q ues. W h o  dodged his head ?
A ns. T h e  conductor.
Q ues. D id  you  see h im  dodge h is head ?

A n s. Y es, sir.
Ques. W h a t did you  do ?
A n s. I dodged, too.
Ques. W h en  h e  dodged his head w h at had happened? 
A ns. I heard a litt le  crash; I  d idn ’ t see anything; I 

heard the crash, and he b le w  brakes.
Ques. W h o  b lew  b rak es?

20 A n s. T h e  engineer.
Ques. Is that a ll yo u  k n o w  about it  ?
A n s. Y e s , sir.

Cross-examination.

B y  Mr. W escott:

Q ues. D id n ’ t you hear L e a ry ’ s statem ents about get-

tin g  dru n k and g o in g  to  sleep  ?
A n s. N o, sir; th at is not m y p lace b ack there.

3°  Ques. W e ll, yo u  saw  him  and heard him  make some 

statem ents, d idn ’ t y o u ?
A ns. I d id n ’ t hear a n y th in g  o f  the kind.
Q ues. Y o u  saw  him  after he w as h u rt ?

A n s. Y es , sir.
Ques. S evera l tim es on th e train  ?



Ans. N o, sir.
Ques. W h ere  w as he w hen  you  saw  him  ?
Ans. On the seat; ly in g  on the seat.
Ques. W rapped up ?

Ans. H e had som e b la n k ets  over h im ; I  don ’ t kn o w  
whether he w as w rapped up or not.

Ques. N o; b ut w eren ’ t th e b la n k ets  w rapped around 
him ?

Ans. I couldn ’ t say.
Ques. W h ic h  side w as he ly in g  on ?
Ans. I  don ’ t k n o w  that, either. ' IO
Ques. L y in g  on h is  b a ck  ?
Ans. I  d idn ’ t n otice  p articu larly .
Ques. D id n ’ t  you  see him  after th at ?
Ans. No, sir.
Ques. N ow h ere at a ll ?
Ans. N o, sir.

Ques. D id n ’ t g o  in and hear him  m ake these state-
ments ?

Ans. No, sir.

Ques. Y o u  k n ew  th at he did m ak e them , or had m ade 20 
them, didn’ t you ?

Ans. No, sir.
Ques. W h a t?
Ans. No, sir.

Ques. N ever heard th at he had m ade these sta te-
ments ?

Ans. I didn’ t k n o w  a n y th in g  about it.
Ques. Y ou  say th e con du ctor took th is seat som e- 

wheres this side o f  C am den and rode up w ith  you ?
Ans. I th in k  so; I  w o u ld n ’ t say  p ositive.
Ques. W as he r ig n in g  the b ell a t e v e ry  crossin g ?
Ans. C ouldn’ t say.
Ques. From  C am den ?
Ans. C ouldn’ t say.
Ques. D id you  ?

Ans. O ccasion ally; w h en  he did not I  w ould.
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Q ues. A n d  e ith er he ra n g  the bell up to the place of 
th e  accid en t or yo u  did; one or th e  other.

A n s. Y e s , sir; i f  h e  w as there.
Q ues. Y o u  k n o w  w h eth er h e w as in the cab with you 

r in g in g  th e b ell, don ’ t  you  ?
A n s. I don ’ t k n o w  w here he cam e on the engiue at, 

I  sa y ; I th in k  he g o t on at C am den ; I wouldn’t say 
positive.

Q ues. W h eth er he w as or not; you  kn ow  the bell was 
ru n g  before every  crossin g  ?

10 A n s. N o, I don ’ t.
Q ues. Y o u  don’ t k n o w  th a t?
A ns. N o, sir.
Ques. Y o u  k n o w  the w h istles  w ere b low n  i f  the bells 

w ere not ru n g, d on ’ t y o u ?
A n s. N o.
Q ues. D o  y o u  m ean to te ll m e th at after you left 

C am den that yo u  can n ot say th at at every crossing 
before you  g o t there, y o u  e ith er b lew  the whistles or 
ran g the b ells  ?

2,0 A ns. N o t p o sitiv e; no, sir.
Q u es. W e ll, h ow  about th e crossing n ext before the 

one th at L e a ry  w as stru ck  at— you  gav e  the signals 
there, d id n ’ t you ?

A n s. Y es, sir,
Ques. B oth  b y  the w h istle  and the b ell ?
Ans. I w o n ’ t say  p ositive  about th e w histle. I think 

the w h istle  w as blow n, th ough .
Q ues. B u t w hen you  approach th e L eary crossing—
A n s. T h e  “ L e a ry  c ro ssin g ,”  I don ’ t know any of

3 °  th a t kind .
Q ues. W e ll, th e crossing w here L e ary  was hurt— you 

w ill  pardon m e for g e ttin g  in accu rate— the crossing 
w here L e a ry  w as hurt, you  gav e  the sign als there? You 
k n o w  th e sign als  w ere g iv e n  there?

A n s. I b e liev e  so; yes, sir.
Q ues. Y o u  b e lie v e  so; b u t d on ’ t you  know  that they 

w ere ?
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Ans. Y es, sir.
Ques. T h e y  w ere ?
Ans. Y es, sir.
Ques. N ow , w h o  did the s ig n a llin g ?
Ans. T h e  en gin eer and the conductor.
Ques. H o w  m an y b lasts o f  the w h istle  w ere there ?
Ans. F our in  ap p roach in g  the crossin g ; one ab ou t 

the tim e w e hit, w hen  I heard th e crash I  heard the 
engineer b low  th e b rak es; I d id n ’ t k n o w  w h a t the 
trouble w as; and one sh o rtly  afterw ards.

Ques. W h a t m ade you  dodge ? IO
Ans. B ecause th e con du ctor dodged.
Ques. Do you  h ave to dodge every  tim e the conductor 

does ?

Ans. O h, no, b u t I h ave been there ; I  k n o w  w h at 
those th in gs are.

Ques. W h en  you  approach the crossin g  n e x t after 
Leary got hurt the sign als  w ere g iv e n  there a ll r ig h t, 
weren’ t th ey  ?

Ans. Yes, sir.

Ques. W h at caused you  to reco llect th a t ? 2Q
Ans. D id n ’ t you  ju s t  state at th e  lo w er crossin g  ?
Ques. N o; at the crossin g you  passed n e x t ?
Ans. A t  H artford ?

Ques. Y es, H artford; you  g a v e  th e sign als  there, 
didn’t you ?

Ans. Y es, sir.

Ques. W h a t caused yo u  to reco llect it  so d is tin ctly  ?
Ans. R eco llect w h ich  ?
Ques. T h a t  you  g a v e  the sign als  ?
Ans. I d idn ’ t g iv e  a n y  sign als.
Ques. B u t you  k n o w  th ey  w ere g iv e n , don’ t you  ?
Ans. T h e  w h istle  w as blow n.
Ques. A nd th e b ell w as ru n g  ?
Ans. Yes, sir.

Ques. W h a t causes yo u  to reco llect it so d is tin c tly  ?
Ans. T h e  rin g in g  and b lo w in g ?  A  ru le  th at ca lls  

for it.

New Jersey State Library
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Ques. A in ’ t you  relying more on a custom than on 
positive knowledge on that subject ?

A n s. Y e s , sir.
Q ues. Y o u  g e n e ra lly  testify , don ’ t you, in  a case of 

th is  sort, th at th e  sign als  are a lw a ys  g iv e n  because it is 
the custom  to g iv e  them  ?

A n s. T h is  is m y first experien ce.
Q ues. T h is  ex p erien ce  ?
A n s. N o ; th is  is m y first exp erien ce o f a thing of 

th is kin d .
10 Q ues. A t  th e cro ssin g  w here you  stru ck  Leary ?

A n s. N o, th is is m y first exp erien ce in  testifying.
Q ues. O h, I b e g  yo u r pardon.
A n s. G ranted.
Q ues. T h a t  statem en t exp la in s you r phenom enal can-

dor, sir. I d idn ’ t understand you. I am glad to be 
set s tra ig h t w ith  you, as I  can not h elp  h av in g  some re-
spect for you, sir. N ow , let m e a sk  you  this question: 
D o you  k n o w  w here th ey  began to g iv e  these signals 
a lo n g  the road before ap p roach in g  the crossing where 

20 L e ary  w as stru ck  ?
A n s. P resu m ab ly  at the w h istlin g  post.
Q ues. Y o u  sim p ly  presum e that, you  don’ t know ?
A ns. N o t p o sitiv e ; no, sir.
Ques. D id  you  notice w hether there w as any interval 

betw een  the b lo w in g  o f  the w h istle  and the ringing of 

the b ell ?
A n s. I did not, sir; I did not notice it.
Ques. Y o u  did not have you r attention  called to the 

fact that as soon as the last toot, th is second toot of the 
30 w h istle , w as b low n  th a t th e con ductor jum ped right in 

w ith  th e r in g in g  o f  the b ell ?
A n s. N o.
Ques. I understand there w ere tw o lon g  blasts and 

tw o  short ones before y o u  g o t to the crossing ?

A n s. Y es, sir.
Q ues. W e ll, had yo u  it  im pressed on yo u r mind by

4
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actual observation th at the conductor, ju s t  as soon as. 
that last toot w as b low n , com m enced to r in g  the b ell ? 

A n s. N o, sir; I  could not say.

Defendant rests.

P L A IN T IF F ’ S R E B U TTA L.

He l e n  H o l l i n g s h e a d , affirmed.

By Mr. Robbins:
10

Ques. Y o u  are the w ife  o f  Joshua H ollin gsh ead , are 
you not ?

Ans. I am, sir.

Ques. A n d  he w as the gen tlem an  w ith  w hom  Mr. 
Feary lived at the tim e he m et w ith  th is acciden t ?

Ans. H e was.

Ques. D o you  rem em ber h a v in g  a conversation  w ith  
Mrs. B allin ger, C h a lk le y  B a llin g e r ’ s w ife, w h o  w as a 20 
witness here th is  m orn in g, ab out th is  acciden t, on the 
Sunday after it happened, a t the m eetin g-h ouse in 
Moorestown, the F rie n d s ’ m eetin g-house ?

Ans. I had.

Ques. D id Mrs. B a llin g e r  state to you  on that occa 
sion, or in you r presence, that th ey  did not hear the 
whistle blow n, and did not hear the train  u n til after the 
accident happened, w hen  th e tra in  hands cam e and 
woke them  up ou t o f  a sound sleep  ?

Ans. She said to m e th at she d id n ’ t hear th e w h istle  ?c 
blown; that th e y  w ere w ak ed  out o f  a sound sleep. 
Those are the w ords she used at the m eeting-house.

Cross-examination.

By Mr. G rey :

Ques. W here w as th is conversation  ?
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A n s. A t  th e F rien d s m eetin g-h ouse in  Moorestown. 

Q ues. In  M oorestow n ?
A n s. In  M oorestow n ; yes, sir.
Q ues. A n d  w h en  w as it  ?
A n s. T h e  S u n d ay  after th e  accident.
Q ues. A n d  h ow  lo n g  ago  w as th at ?
A n s. W e ll, th at w o u ld  m ak e it  the 22d o f June, 

1891.
Q ues. D id  y o u  ever h av e  an y  con versation  w ith Mrs. 

B a llin g e r  about an y accid en t there e x cep tin g  this one ? 

A n s. N o, sir.
IO Q ues. N o w , w h a t w as it  th at M rs. B allin ger said to 

you , u sin g  her w ords e x a c tly  as she used them to you ?
A n s. T h a t  th ey  w ere w ak ed  up out o f a sound sleep, 

and th ey  d id n ’ t hear an y  w h istle  b low n.
Q u es. W e ll, did she say w h a t w ak ed  them  up out of 

a sound sleep ?
A ns. Som e one cam e there and called  for her hus-

band, th at there w as an acciden t on the railroad.
Q ues. H o w  did she com e to te ll  you this ?
A n s. W e  w ere ta lk in g  ot the accident.
Q ues. D eary w as in  th e  em ploy o f your husband at

th a t tim e ?
A n s. H e was.
Q ues. W h a t day o f the w eek  w as it the accident hap-

pened ?
A n s. F rid ay .

E mma  R . Ho l l i n g s h e a d , affirmed.

B y  Mr. R ob b in s:

3°  Ques. Y o u  are the d au gh ter o f the preceding wit-

ness ?
A ns. I  am.
Q ues. W ere  you  present at a conversation between 

y o u r m other and M rs. B a llin g e r  at the Friends’ meet-

in g-h ou se in  M oorestow n ? ,o



Ans. I was.

Ques. T h e  S u n d ay  fo llo w in g  th is accid en t ?
Ans. Yes, sir.

Ques. D id M rs. B a llin g e r  say, in  y o u r  presence, th at 
they did not hear th e w h istle  b low n , or k n o w  a n y th in g  
about the acciden t at a ll u n til th e y  w ere aw aken ed  out 
of a sound sleep b y  the train  hands ?

Ans. S h e did.'

Cross-examination.

By Mr. G r e y : IO

Ques. W here w as this ?

Ans. A t  the F rien d s m eetin g-h ouse, M oorestow n 
N.J.

Ques. A n d  do yo u  reco llect h o w  lo n g  ago  it  w as ?
Ans. It was the S u n d a y  fo llo w in g  th e acciden t, in  

1891, two years ago th is June.

Ques. D id you  ta lk  to yo u r m other ab out it as soon 
as it happened ?

Ans. A b o u t the accid en t ?
20

Ques. N o; about w h a t M rs. B a llin g e r  said ?
Ans. Yes, sir.

Ques. H ow  often h av e  you  ta lk ed  to h er about it  ?
Ans. W h en ever the case has been b ro u gh t up.
Ques. Did you  ever speak to M rs. B a llin g e r  about her 

having made that statem en t to you  or to y o u r m o th e r?
Ans. I have.
Ques. W hen ?
Ans. Several tim es.
Ques. Where?
Ans. I spoke to h er about it at the m eeting-house.
Ques. The question is whether you ever spoke to Mrs. 

Ballinger about having made this statement to you and 
your mother ?

Ans. Yes, sir; at th e  m eeting-house, and I  sp oke to 
her to-day about it.

r5
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Ques. D id she adm it to yo u  th at she had made this 
statem en t w h en  y o u  told her about it  ?

A n s. N o, sir.
Q ues. S h e  a lw a ys denied h a v in g  said so, didn’t she? 
A n s. Y es, sir.

Ja m e s  M. B r a n n a n , sworn.

By Mr. Robbins:

io  Q ues. W h ere  do you  liv e  ?
A n s. M oorestow n.
Ques. W h a t is you r business ?
A n s . T en d  bar for Sam  B aker.
Ques. W ere  you  a tten d in g  bar for him  at the time 

M r. D eary m et w ith  th is acciden t ?
A ns. Y es, sir.
Ques. D id  you  see a n y th in g  o f  L eary  that evening? 
A n s. I seen him  th at even in g .
Ques. D id he com e in to  B a k e r ’ s hotel ?

20 A n s. H e did.
Q ues. H ow  lo n g  w as he there ?
A n s. A b o u t a m in ute, or a m in ute and a half; long 

enough to g e t a d rin k and r ig h t out.
Ques. W h a t k in d  o f  a d rin k  did he g e t?
A n s. A  beer.
Q ues. W h a t w as h is con dition  w hen he came in 

there ?
A n s. A ppeared all r ig h t to me, so far as I could see. 

I co u ld n ’ t see a n y th in g  w ro n g  w ith  him  whatever.
30 Ques. D id  he sit dow n  or stay there any length of 

tim e ?
A n s. N o, sir.
Q ues. W h a t tim e in  th e even in g  was this?
A ns. A b o u t n ine o ’ c lo ck , I ju d ge.

(N o  cross-exam in ation .)



W i l l i a m  B i r d s a l l , affirmed.

B y Mr. R obbins:

Ques. W h ere do yo u  liv e  ?
Ans. I liv e  about a m ile  east o f  M oorestow n on the 

Mt. H o lly  turn pike.
Ques. H ow  far is th at from  th e L o n g  C rossin g  ?
Ans. W ell, it is about three-quarters o f  a m ile, I 

should suppose; not m ore than that.
Ques. A n d  do you  reco llect the n ig h t o f  th is accid en t io  

to Leary ?
Ans. I do.
Ques. Did you  see L e a ry  pass th rough  the to llg a te  

that evening ?
Ans. H e passed the to llg a te  that even in g.
Ques. A b o u t w h at tim e ?
Ans. I suppose about h alf-p ast n in e; I co u ld n ’ t tell 

exactly; he passed dow n in  the m orn in g  and b a ck  in 
the evening.

Ques. D id he stop at th e to llg a te  ? 2o
Ans. W ell, he d id n ’ t m ake a stop at the gate. I w as 

out at the gate. I sw u n g  th e  gate  open as his m ules 
came up and he w en t on th rou gh . H e  had paid his to ll 
in the m orning and therefore he had no cause to stop.

Ques. W here w as he in the w agon  ?
Ans. H e w as s ittin g  on the seat th a t he uses for his • 

hay shelvings, in  the fore p art o f  the sh elv in gs, w ith  his 
knees very near the front part o f  the sh elvin gs.

Ques. W as he s ittin g  up in  th e seat ?
Ans. S ittin g  np, sir, on the seat, all r igh t.
Ques. W as he asleep ?
Ans. N o, sir; I d idn ’ t tak e  h im  to be asleep; i f  he 

sleeps he sleeps w ith  his eyes w ide open; I w as stan d in g  
about as near to him  as I am to  you.

Ques. Did you see h im  afterw ards on th at n ig h t ?
Ans. D id I see him  ?
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Q ues. Y e s ; after th a t?
A n s. N o ; not after th a t; oh, n o; not after that; not 

after h e passed th e gate.
Q ues. D o you  k n o w  w h eth er he w ent on down the 

road ?
A ns. W e n t on tow ards the crossing.
Q ues. H o w  do you  k n o w  th at ?
A n s. W e ll, I  saw  him  g o  up the road.
Q ues. D id  you  stand ou t in front o f the toll-gate?
A n s. I  w as out in front o f  the to ll-gate  pretty much 

i o  a ll o f  th e even in g , i f  it  is p leasant; that is, if  it is 
w arm ish  w eath er ; and I g en era lly  stay out a good 
deal.

Q ues. D id  you  hear a n y th in g  at the crossing that 
n ig h t ?

A n s . Y es.
Ques. A fte r  he had passed ?
A ns. Y es, sir.
Ques. H o w  lo n g  after he had passed ?
A n s. W e ll, I suppose m ayb e ten or tw elve minutes; 

20 m aybe fifteen; not m ore than that, I shouldn’ t suppose.
Ques. W h a t did yo u  h ear or see ?
A n s. W e ll, w h en  the en gin e  m ade tw o shrill whis-

tles I saw  the lig h ts  com e r ig h t around.

Mr. G re y : I su b m it th is  is not rebuttal. I object to 
it  as not rebuttal, because there has been no evidence 
offered on the part o f  th e defendants to which this is 
addressed b y  w ay  o f  denial or explanation.

T h e  C ourt: I understand the objection is not addressed 
3 °  to w h a t has been g iv e n  in testim on y about his passing 

th rough  the gate, but w h a t w as com in g  afterwards; his 
statem en t about w h a t he heard at the railroad crossing, 
w h atever happened at th e  railroad crossing, would seem 
to be part o f  the p la in t if f ’ s o rig in al case, because the 
defendant has offered no n ew  testim ony in regard to the 
fact th a t th ere w as a co llision  there.
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Ques. W ell, you  observed th at so m eth in g  h appen ed 
up there about ten m in utes after L e a ry  w en t th ro u g h ; 
is that r ig h t ?

Mr. G rey: I object to that.

Mr. R obbins: I  am  sim p ly  try in g  to  locate th e posi-
tion, and that he w en t on from  there w ith o u t w a stin g  
time.

T h e  C ourt: I suppose th e m ere location  o f  a poin t o f  
time w ould be com petent, sh o w in g  th at there w ere tw o 10 
blasts o f the w h istle  heard afterw ards is not in com p e-
tent m erely for the purpose o f  lo ca tin g  a p oin t o f  tim e, 
after he passed the to ll-gate ; beyon d that the testim on y 
is not com petent.

. W hereupon th e defendant, b y  its coun sel, prays a b ill 
of exceptions, w h ich  is a llo w ed  and sealed acco rd in g ly .

C. G . G a r r i s o n , J. S . C.

Ques. Y o u  observed th at so m eth in g  w as w ro n g  at the 
crossing about ten or tw e lv e  m in utes a fter L e a ry  w en t 
through; w as th at so ?

Ans. I suppose it w as ab out th at; it  m ig h t h ave been 
fifteen but I  don’ t th in k  a n y th in g  over that. T h e re  had 
been a team passed there ju s t  before------

T h e Court: W a it a  m in ute. Y o u  had better be quiet 
until you are asked questions.

Cross-exam ination.

B y Mr. G rey :

Ques. Y o u  w ere stan d in g  ou t en jo y in g  the p leasant 
evening, after L e ary  passed th ro u gh  for som e lit t le  
time ?

Ans. W ell, I - w a s  o u t th ere p retty  m uch  a ll  th e
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e v e n in g ; it  w as about h a lf  past n ine, I  should suppose, 
and I w as o u t there for perhaps a h a lf  to three-quarters 
o f  an h our even  after th a t; I w as w a itin g ; the teams 
w ere tra v e llin g .

Q ues. W h e n  you  w ere outside w h ich  part o f the road 
w ere you  in  ? W ere  you  ju s t  at th e toll-house door, or 
w ere you  ou t in th e m id dle  o f  th e  road, or where were 

you  ?
A ns. I w as r ig h t on the step  o f  the house, the 

porch.
Q u es. W h ic h  side o f  th e road is the toll house, as 

10 yo u  go tow ards H artford  ?
A n s. T h e  to ll-hou se is on th e  le ft of the turnpike, 

co m in g  th is w ay.
Q ues. T h e n  it  is on th e side o f  th e  tu rn pike which is 

close to the railroad ?
A n s. Y es , sir.

W i l l i a m  L e a r y , recalled.

B y  Mr. W escott:

20 Q ues. T e l l  the ju ry , i f  you  please, how  m uch you had 
been d r in k in g  on the day th at you g o t hurt, and where 
yo u  drank, and a ll about it  ?

M r. G re y : I object, because it is not rebuttal, the 
p la in tiff  h a v in g  been asked these v ery  questions in his 
orig in a l exam in ation , as to w here h e drank and how 
m uch he drank, and h a v in g  answ ered them , describing 
th at he stopped at th e Spread E a g le  H o tel------

T h e  C ourt: T h e re  has been no p roof offered by the de- 
fendant as to the act o f  d r in k in g ; there has been proof 
offered in  regard to certain  w itnesses say in g  that they 
sm elled  liq u o r on him . I th in k  th is  is competent in re-
b u ttal. I t  w as no p art o f  the p la in tif f ’ s case to testify 
to  a n egative . T h e  presum ption o f law  in  his favor was
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that he. was in  a ll respects free from a n y th in g  u n usu al.
I think this is com p eten t in rebuttal.

W hereupon the defendant, b y  its coun sel, prays a b ill 
of exceptions, w h ich  is a llow ed  and sealed acco rd in g ly .

C. G. G a r r i s o n ,
J. S . C.

Ques. D id you  h av e  an y  drin ks th at day ?
Ans. I  had som e th a t day.
Ques. W h ere  did you g e t them  ? 16
Ans. W ell, I  g o t a cou p le  o f  them  in  Cam den.
Ques. W h a t did you  d r in k ?

Ans. I dran k a cou p le  o f  drin ks o f  w h isk e y  that 
day.

Ques. On you r w a y  hom e ?
Ans. N o , both o f  them  before I  sold out.
Ques. W h a t tim e in the day w as it ?

Ans. It was som etim e d u rin g  th e  forenoon; it  was 
wet and I had g o t w et, and I took tw o d rin k s o f  liq u o r;
I think I took one o f  them  in  at P ete  V e r g a ’s. 2o

Ques. D id you  ta k e  an y  after th at ?
Ans. No, sir.

Ques. D id you  take  an y  on y o u r w ay  hom e ?
Ans. I took one g lass o f  beer on m y w a y  hom e b efo ie  

I got to M oorestown.

Ques. Is that a ll the d rin k  you had th at day ?
Ans. T h a t w as a ll I  took w ith  the excep tion  o f  the 

glass o f beer I  took at M oorestow n.
Ques. W ere you d ru n k  ?
Ans. N o, sir.

Ques. W ere you  under th e  influence o f  liq u o r?
Ques. No, sir; I w as not.
Ques. W ere you  asleep ?
Ans. No, sir.

aQues. D id you g o  to sleep after you  le ft th e to ll-
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A n s .  N o , s i r ;  I  h a d  n o  b u s in e s s  to  g o  to  s lee p .

Q u e s . N o w , s e v e r a l  w itn e s s e s , w h o s e  n a m e s  I  w on ’ t 

s t o p  to  r e p e a t  to  y o u — I  h a v e  fo r g o t t e n  t h e m — railroad 

e m p lo y e s — s a id  t h a t  y o u  m a d e  a  v a r ie t y  o f  statem ents 

to  t h e m , to  t h e  e f fe c t  t h a t  y o u  h a d  b e e n  d r in k in g  and 

y o u  h a d  s to p p e d  in  a t  s o m e  p la c e ,  a n d  i f  y o u  hadn’t 

s to p p e d  t h e r e  y o u  w o u l d n ’ t h a v e  g o t  c a u g h t ,  and that 

y o u  t h o u g h t  t h e r e  w e r e  n o  m o r e  tr a in s , a n d  th a t you 

w r a p p e d  y o u r  b la n k e t s  a r o u n d  y o u  a n d  w e n t  to  sleep,

IO  a n d  t h a t  y o u  r e g r e t t e d  t h e  c o n d it io n  y o u r  w ife  w o u ld  be 

l e f t  in ,  a n d  a l l  t h a t  ?
A n s .  I  h a v e  n o  r e c o l le c t io n  o f  m a k i n g  a n y  statem ent 

to  a n y b o d y  o f  t h e  k in d .  I  k n e w  n o t h in g  u n til the 

n e x t  m o r n in g ,  u n t i l  I  fo u n d  o u t  w h e r e  I  w a s .

Q u e s . W h a t  w a s  t h e  f ir s t  t h i n g  y o u  r e c o lle c t  after 

t h e  a c c id e n t ,  a n d  w h e n  w a s  i t  ?

T h e  C o u r t :  T h i s  w a s  te s t if ie d  to  b e fo r e .

Q u e s . W e r e  y o u  in  t h e  h a b i t  o f  g e t t i n g  d r u n k ?

20
( O b je c t e d  t o . )

M r . G r e y :  T h e r e  h a s  b e e n  n o  s ta te m e n t  m ade by 

a n y b o d y  t h a t  h e  w a s .

T h e  C o u r t :  T h e y  h a v e  n o t  te s t i f ie d  to  a n y  h ab it; it 

is  a l l  c o n fin e d  to  th is  o n e  s in g l e  o c c a s io n .

M r . W e s c o t t :  A n d  t h a t  h e  h a d  b e e n  w a rn e d  b y  peo-

p le .

3°  T h e  C o u r t :  H e  c a n  t e s t i f y  a s  to  w h e t h e r  h e  said he 

h a d  b e e n  w a r n e d ;  h e  c a n n o t  t e s t i f y  to  th e  fa c t  o f his 

h a v i n g  b e e n  w a r n e d ;  t h e  o n l y  a l le g a t io n  is  th a t he said 

h e  h a d  b e e n .

M r. W e s c o t t :  W e l l  h e  h a s  te s t if ie d  to  th a t  as well 

a s  h e  c a n . T h a t  is  a l l .



N o  c r o s s - e x a m in a t io n . 

P la in t if f  c lo s e s .
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D E F E N D A N T ’ S  S U R - R E B U T T A E .

Mr s . Pr i s c i l l a  Ba l l i n g e r , re-called.

B y  M r. G r e y :  10

Q ues. M rs. B a l l in g e r ,  d id  y o u  s t a t e  to  M rs . H o l l in g s -  

head, on th e  S u n d a y  a f t e r  t h is  a c c id e n t  in  t h e  m o n th  o f  

June, 18 9 1, a t  t h e  F r ie n d s ’ m e e t in g - h o u s e  in  M o o re s -  

town, th a t  y o u  w e r e  s o u n d  a s le e p , t h a t  y o u  d id  n o t  h e a r  

the w h is t le , a n d  y o u  d id  n o t  k n o w  a n y t h i n g  a b o u t  i t  

until y o u  w e r e  a w a k e n e d  b y  a  t r a in  m a n  ?

(O b jected  to , o n  t h e  g r o u n d  t h a t  s h e  h a s  b e e n  a s k e d  
that q u estio n ).

2 0
T h e  C o u r t :  N o t  b y  h e r  o w n  c o u n s e l ;  s h e  w a s  a s k e d  

that b y  y o u , J u d g e  W e s c o t t .  S h e  h a s  a  r ig h t  t o  b e  e x -

am ined on  a n y  s u b je c t  y o u  in t r o d u c e d  b y  h e r  o w n  c o u n -

sel; y o u  in t r o d u c e d  a n d  a s k e d  h e r  t h a t  q u e s t io n ;  t h a t  

opens th e  sa m e  q u e s t io n ;  i t  is  s u r - r e b u t t a l .

(E x c e p tio n  n o te d  fo r  th e  p la in t i f f ) .

A n s. I  s a y  s h e  m u s t  h a v e  m is u n d e r s t o o d  m e.

Mr. W e s c o t t :  I  o b je c t  to  th e  a n s w e r .

T h e  C o u r t ( T o  t h e  w itn e s s ) .  T h e  q u e s t io n , in  t h e  firs t  
place, is  w h e t h e r  y o u  s a id  t h a t  o r  n o t.

T h e  W itn e s s :  I  d id  n o t  s a y  it .
16
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Q u e s . D id  y o u  h a v e  a n y  c o n v e r s a t io n  w it h  Mrs. Hol- 

l in g s h e a d  a t  t h a t  t im e  in  r e fe r e n c e  t o  t h is  m a tte r ?

A n s .  W e  w e r e  t a l k i n g  t o g e t h e r .

Q u e s . N o w , w h a t  d id  y o u  s a y  to  h e r  a t  th a t  tim e in 

r e fe r e n c e  to  t h is  m a t t e r  ?

A n s .  I  s a id  t h a t  w e  h a d  g o n e  to  b e d , b u t  w e hadn’t 

g o t  to  s le e p , a n d  o n e  o f  t h e  t r a in  h a n d s  c a m e  and called 

a n d  m y  h u s b a n d  g o t  u p  a n d  w e n t  d o w n  a n d  w en t out.

Q u e s . D id  y o u  s ta te , a t  t h e  s a m e  t im e  an d  place, to 

o r  in  th e  p r e s e n c e  o f  M is s  H o l l in g s h e a d  th e  sam e thing?

A n s .  I  t h i n k  s h e  w a s  t h e r e  a n d  h e a r d  i t  a t the same
10  <-• t im e .

Q u e s . W a s  t h e  c o n v e r s a t io n  w h ic h  y o u  h a v e  repeated 

a s  h a v i n g  t a k e n  p la c e  b e t w e e n  y o u  a n d  M rs. H ollings-

h e a d  t h e  s a m e  c o n v e r s a t io n  w h ic h  t h e  d a u g h te r  heard 

o n  t h a t  S u n d a y  a t  t h e  M o o r e s to w n  m e e tin g -h o u s e ?

A n s .  S h e  w a s  t h e r e  a n d  h e a r d  it .  I  h a d  no conversa-

t io n  w i l h  h e r  s e p a r a t e ly .

N o  c r o s s - e x a m in a t io n .

20 B o t h  s id e s  c lo s e .

D E F E N D A N T ’ S  R E Q U E S T S .

T h e  d e fe n d a n t  r e q u e s ts  t h e  C o u r t  to  c h a r g e  the jury:

F ir s t .  T h a t  t h e r e  is  n o  e v id e n c e  o f  n e g lig e n c e  by 

t h e  d e fe n d a n t. P l a i n t i f f ’ s  w itn e s s e s  s w e a r  th at the 

w h is t l e  w a s  b lo w n , e x c e p t  th e  p la in t if f ,  w h o  says he 

d id  n o t h e a r  i t .  T h i s  is  n o t  a  d e n ia l .

S e c o n d . T h a t  t h e r e  is  e v id e n c e  o f  c o n tr ib u to r y  neg-

l ig e n c e  b y  p la in t i f f ,  w h o  s a y s  t h a t  h e  s a w  a  l ig h t  which 

h e  j u d g e d  w a s  a n  e le c t r ic  l i g h t  w h e n  h e  lo o k ed  in the
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d irectio n  fro m  w h i c h  t h e  t r a in  c a m e , a n d  h e a r in g  n o  

sound a n d  k n o w i n g  t h a t  n o  r e g u l a r  t r a in  w a s  d u e  u n t i l  

n .  n  h e  w e n t  o n , n u d g i n g  u p  h is  te a m  a f t e r  h e  h a d  

looked. T h a t  t h e  r a i lr o a d  w a s  in  p la in  v i e w  o f  t h e  

tu rn p ik e  fo r  o n e - h a l f  a  m i l e  r u n n i n g  b e s id e  i t  a n d  o n ly  

a  sh o rt d is ta n c e  a w a y ;  t h a t  t h e  r a i lr o a d  a n d  a n y  tr a in  

on it  c o u ld  b e  s e e n  b y  a n y  o n e  o n  t h e  t u r n p ik e  w h o  

looked  in  t h a t  d ir e c t io n ,  b u t  h e  d id  n o t  lo o k  u n t i l  h e  

got w ith in  f if te e n  o r  t w e n t y  y a r d s  o f  c r o s s in g .

T h ird . T h a t  t h e  w e i g h t  o f  t h e  t e s t im o n y  is  a g a in s t  IO 

p la in tiff  a n d  in  fa v o r  o f  t h e  d e fe n d a n t , a n d  th e  p l a in -

t if f  ca n n o t r e c o v e r  w i t h o u t  s h o w in g  b y  c le a r  p r e p o n -

derance o f  p r o o f  t h a t  t h e  a c c id e n t  w a s  d u e  w h o l l y  to  

the n e g lig e n c e  o f  t h e  d e fe n d a n t.

F o u rth . T h a t  t h e  m e r e  h a p p e n in g  o f  t h e  a c c id e n t  is  

not o f  i t s e l f  e v id e n c e  o f  d e fe n d a n t ’ s  n e g l ig e n c e .

F ifth . T h a t  t h e  j u r y  c a n n o t  c o n s id e r  e v id e n c e  o f  a c -

cidents a t  th e  s a m e  c r o s s in g  a t  o t h e r  t im e s , n o r  e v id e n c e  

that th e  c r o s s in g  is  d a n g e r o u s . 20

S ix th . T h a t  t h e  r a i lr o a d  c o m p a n y  w a s  n o t  l e g a l l y  

hound to  g iv e  o th e r  t h a n  t h e  s t a t u t o r y  s ig n a l  b y  b e l l  o r  

w histle a t th is  c r o s s in g , a n d  i f  t h e  j u r y  b e l ie v e  fr o m  th e  

evidence th a t  s u c h  s ig n a l  w a s  g i v e n  t h e  p l a i n t i f f  c a n n o t  
recover.

S e v e n th . T h a t  t h e  e v id e n c e  is  t h a t  t h e  h e a d l ig h t  w a s  

ligh ted  o n  th e  e n g in e ;  t h a t  t h e  t r a in  w a s  in  s i g h t  o f  

any one w h o  lo o k e d ;  t h a t  t h e  t r a c k  c o u ld  h a v e  b e e n  

seen b y  th e  p l a in t i f f  i f  h e  h a d  lo o k e d  b e fo r e  h e  r e a c h e d  

the cro ssin g , a n d  t h a t  t h e  t r a in  c o u ld  b e  s e e n  b y  h im  

also; th a t  h is  s t a t e m e n t  t h a t  h e  lo o k e d  a n d  d id  n o t  se e  

cannot b e  a c c e p te d  a s  t r u e , a n d  a s  m a t t e r  o f  la w ,  th e  

Court so in s tr u c ts  th e  j u r y .

E ig h th , T h a t  t h e  p l a i n t i f f  c a n n o t  r e c o v e r  d a m a g e s
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fo r  lo s s  o f  e a r n in g  p o w e r , in  v i e w  o f  t h e  te stim o n y  that 

h e  h a s  e a r n e d  s in c e  M a y , 18 9 2 , $ 1 7 5  p e r  y e a r  for wheel-

i n g  t h e  m a il  e i g h t  h u n d r e d  y a r d s  e ig h t  tim es a day 

(6400 y a r d s , o r  f o u r  m i l e s , ) a n d  $ 229  p e r  y e a r  for caring 

fo r  t h e  s c h o o l  h o u s e , b e s id e s  o d d  c h o r e s  a b o u t the post 

o ffic e , h is  p r e v io u s  e a r n in g s  b e in g  o n e  d o lla r  per day 

a n d  b o a r d  fo r  n in e  m o n th s  a n d  s e v e n ty - f iv e  cents per 

d a y  a n d  b o a r d  fo r  t h r e e  m o n t h s .  T h e r e  is  n o  evidence 

o f  t h e  v a l u e  o f  t h e  b o a r d , o f  a m o u n t  o f  d o c to r ’ s b ill or 

o f  a n y  d o c t o r ’ s b i l l ,  o r  o f  p a y m e n t s  fo r  m e d ic in e  or nurs- 

IO  in g .  T h a t  in  t h e  a b s e n c e  o f  s u c h  p r o o f  th e  j u r y  cannot 

m a k e  a n y  a l lo w a n c e  fo r  th e s e  m a tte r s .

N in t h .  T h a t  in  e s t im a t in g  h is  lo s s e s  o f  e a rn in g s  from 

J u n e  19 , 1 8 9 1  to  M a y  18 9 2 , th e  j u r y  c a n n o t  allow, if 

t h e y  b e l ie v e  t h a t  d e fe n d a n t ’ s  f a u lt  a lo n e  produced the 

in j u r y ,  m o r e  t h a n  a t  t h e  r a t e  o f  o n e  d o lla r  per day for 

e i g h t  m o n th s  o f  t h e  e le v e n  m o n th s  a n d  seventy-five 

c e n t s  fo r  t h e  o t h e r  t h r e e  m o n th s , a s  t h e  th re e  months 

w e r e  w in t e r  m o n th s  w h e n  p l a i n t i f f  s a y s  h e earned 

20 s e v e n t y - f iv e  c e n t s  o n ly .

C H A R G E  O F  T H E  C O U R T .

T h e  p l a i n t i f f  s e e k s  to  r e c o v e r  d a m a g e s  fo r injuries al-

le g e d  to  h a v e  b e e n  r e c e iv e d  b y  h im  fro m  a collision 

b e t w e e n  a  t r a in  o f  t h e  d e fe n d a n t  a n d  t h e  w a go n  upon 

w h ic h  t h e  p l a i n t i f f  w a s  r id in g  in  J u n e  o f  18 9 1. There 

3°  is  n o  q u e s t io n  o f  t h e  fa c t  o f  t h e  c o l l is io n . T h e  right of 

t h e  p l a i n t i f f  to  c a l l  u p o n  t h e  d e fe n d a n t  to  compensate 

h im  fo r  a n y  in ju r ie s  w h ic h  r e s u lt e d  fro m  th a t  collision 

d e p e n d s  u p o n  w h e t h e r ,  in  la w , th e  d e fe n d a n t was negli-

g e n t .  D is m is s  fr o m  y o u r  m in d s  a n y  id e a — i f  there is 

a n y  s u c h - r - t h a t  a  r a i lr o a d  c o m p a n y ,  c h a r te re d  to run its 

c a r s  a s  t h e y  a r e  in  t h is  S t a t e ,  is  l ia b le  to  persons who
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are in ju re d  m e r e ly  fr o m  t h e  e f fe c t  o f  a n  a c c id e n t .  T h a t  

is n o t th e  l a w  a t  a l l .  T h e  r u le  o f  l a w  is  t h a t  a  r a i lr o a d  

co m p a n y  is  o n l y  l i a b l e  w h e n  in ju r ie s  r e s u l t  s o l e ly  fr o m  

som e f a u lt  o n  t h e  p a r t  o f  t h e  r a i lr o a d  c o m p a n y . I n  o t h e r  

w ords, so  lo n g  a s  a  r a i lr o a d  c o m p a n y  is  r u n n in g  i t s  

train  l a w f u l l y  a n d  p r o p e r ly ,  n o  m a t t e r  w h o  is  in ju r e d , 

th e  c o m p a n y  is  n o t  o b l ig e d  to  c o m p e n s a t e  h im .

N o w , th e  p r o p e r  m a n n e r  in  w h ic h  a  r a i lr o a d  c o m p a n y  

m ay r u n  i t s  t r a in s  is  w h o l l y  a  m a t t e r  o f  l e g is l a t i v e  

p e rm issio n , a n d  r e s ts  v e r y  l a r g e l y  in  y o u r  k n o w le d g e .  

T h e y  m a y  r u n  th e m  u p o n  t h e ir  r a i l s ;  t h e y  m a y  r u n  i o  

them  a t  a m u c h  g r e a t e r  s p e e d  t h a n  t h is  t r a in  w a s  g o in g ,  

w h e th e r  i t  b e  l i g h t  o r  d a r k ;  t h e y  c a n  r u n  th e m  a t  a n y  

speed (in  fa c t , I  t h i n k  t h e r e  is  n o  l i m i t  a s  to  s p e e d , 

ex cep t, o f  c o u r s e , t h e  s p e e d  to  w h ic h  t h e y  a re  

n ec e ssa rily  l im it e d ,  b y  r e a s o n  o f  t h e ir  m e c h a n ic a l  

c o n s tru c tio n ) p r o v id e d  t h e y  d o  w h a t  t h e  L e g i s l a t u r e  h a s  

said t h e y  m u s t  d o , a n d  t h a t  is , t h a t  w h e n  t h e y  a p -

proach a  c r o s s in g  w h e r e  p e d e s t r ia n s  o r  v e h ic le s  a re  

k n o w n  to  c ro s s  t h e  c o m p a n y ’ s r o a d , t h e y  m u s t  g i v e  

w hat is c a l le d  th e  s t a t u t o r y  s i g n a l , w h ic h  h a s  b e e n  b y  20  

the L e g is la t u r e  p r e s c r ib e d , a n d  t h a t  is  t h e y  m u s t  m a k e  

a noise w it h  a  b e l l  o f  a  c e r t a in  w e i g h t  a n d  m e t a l ,  s u c h  

as th e y  c a r r y , o r  t h a t  a  r a i lr o a d  s te a m  w h is t l e  s h a l l  b e  

b lo w n  on t h e  lo c o m o t iv e ,  c o m m e n c in g  a t  a. p o in t  d is t a n t  

three h u n d re d  y a r d s  fr o m  a n d  c o n t i n u i n g  u p  to  th e  

tim e w h e n  th e  t r a in  c ro s s e s  o v e r  th e  h i g h w a y  in  q u e s -

tion. N o w , so  fa r  a s  t h e  c r o s s in g  in  t h is  c a s e  is  c o n -

cerned, t h a t  is  t h e  o n l y  s ig n a l  w h ic h  is  n e c e s s a r y , a n d  

i f  a ra ilro a d  c o m p a n y ,  o p e r a te d  a s  t h is  w a s  fr o m  th e  

ev id en ce, g a v e  t h a t  s o r t  o f  s ig n a l ,  th e n , n o  m a t t e r  h o w  -50 

a n y b o d y  g o t  h u r t  b y  b e i n g  r u n  in t o ,  t h e r e  c a n  b e  n o  

leg a l a c t io n  fo r  i t .  S o  t h a t  t h e  f irs t  q u e s t io n  is  w h e t h e r  

or n ot th e  r a i lr o a d  c o m p a n y  w a s  r u n n in g  i t s  t r a in  a s  i t  

had a r ig h t  to  d o , o r  w h e t h e r  i t  w a s  r u n n in g  i t  in  s u c h  

a w a y  th a t  i t  w a s  n e g l i g e n t  in  t h e  o p e r a t io n  o f  t h e  

train. A n d  t h e  o n l y  n e g l i g e n c e  t h a t  h a s  b e e n  a l le g e d
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in  t h is  c a s e , a s  p u t  in  e v id e n c e  b y  s o m e  o f  t h e  w itnesses 

a n d  s p o k e n  o f  in  t h e  a r g u m e n t s  o f  c o u n s e l ,  is  the 

a b s e n c e  o f, o r  f a i lu r e  to  g iv e ,  t h e  p r o p e r  s ta tu t o r y  sig-

n a ls  w h ic h  I  h a v e  ju s t  s ta te d  to  y o u .  I n  o rd e r  to  de-

t e r m in e  t h a t  p o in t ,  y o u  m u s t  t a k e  t h e  te s t im o n y  of 

t h e  w it n e s s e s  a n d  d e c id e  s im p l y  t h e  q u e s t io n  w hether 

y o u  fin d  t h a t  t h e  r a i lr o a d  c o m p a n y  d id  o r  d id  not 

g i v e  a  s ig n a l ,  e i t h e r  b y  b e l l  o r  w h is t le ,  o r both, 

o f  th e  s t a t u t o r y  k in d ,  t h e  s t a t u t e  r e q u ir in g  n o t  th at it 

IO s h a l l  g i v e  b o t h  o f  t h e m , b u t  t h a t  t h e r e  s h a l l  b e  a noise 

m a d e  w i t h  o n e  o r  t h e  o t h e r  o v e r  t h e  s p a c e  w h ic h  I  have 

m e n t io n e d . I f  y o u  d e t e r m in e  t h a t  t h e  r a i lr o a d  com pany 

w a s  r i g h t f u l l y  o p e r a t in g  i ts  t r a in ,  t h e n  y o u r  verdict 

s h a l l  b e  fo r  t h e  d e fe n d a n t. I f ,  o n  t h e  o th e r  h a n d , you 

d e t e r m in e  t h a t  t h e  r a i lr o a d  c o m p a u y  w a s  n o t  properly 

o p e r a t in g  t h is  t r a in , in  s o  fa r  a s  i t  w a s  n e g l ig e n t ,  i f  that 

b e  y o u r  f in d in g  o n  th e  fact^ , t h e n  th e  q u estio n  is 

w h e t h e r  o r  n o t  t h is  p l a i n t i f f  is  e n t i t le d  to  t a k e  advan-

t a g e  o f  t h a t  n e g l ig e n c e ,  w h ic h  d e p e n d s  u p o n  w h e th e r  he 

20 h i m s e l f  w a s  c a r e f u l— c a r e fu l  in  a  l e g a l  se n se — for the 

l a w  is  a b s o lu t e  u p o n  t h is  p o in t ,  t h a t  a  p la in t i f f  cannot 

r e c o v e r  a g a in s t  a  r a i lr o a d  c o m p a n y  w h o  h a s  b e e n  negli-

g e n t ,  i f  h is  o w n  c o n d u c t  w a s  n o t  t h a t  o f  a  reasonably 

c a r e fu l  p e rs o n , a n d  i f  h is  o w n  l a c k  o f  c a r e  to  a n y  extent 

c o n t r ib u t e d  in  b r i n g i n g  a b o u t  th e  in ju r y  w h ic h  w as also 

p a r t l y  c a u s e d  b y  t h e  n e g l i g e n c e  o f  th e  ra ilro a d  com-

p a n y . I n  o t h e r  w o r d s , i f  a  r a i lr o a d  c o m p a n y  is  negli-

g e n t ,  a n d  t h e  p l a i n t i f f  a ls o  is  n e g l ig e n t ,  th e n  th e  plain-

t i f f  c a n n o t  r e c o v e r , e v e n  t h o u g h  t h e r e  w a s  negligence

o n  t h e  p a r t  o f  t h e  c o m p a n y .  _ .
3 N o w , n e g l ig e n c e  in  r e s p e c t  to  a  c r o s s in g  o f  th is  kind 

c o n s is ts  in  t h e  b e h a v io r  o f  t h e  p l a i n t i f f  w i t h  respect to 

t h e  p la c e  o f  d a n g e r ,  a  k n o w n  p la c e  o f  d a n g e r , and the 

s ta n d a r d  b y  w h ic h  y o u  a r e  to  j u d g e  t h e  p la in t i f f  is that 

o f  t h e  c o n d u c t  o f  a n  a v e r a g e  p e rs o n  u n d e r  s im ila r  cir-

c u m s t a n c e s  w i t h  r e s p e c t  t o  w h e t h e r  s u c h  c a re  and pru-

d e n c e  o f  a  r e a s o n a b le  k in d  w a s  e x e r c is e d  as a n  average
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person w o u ld  a n d  d o e s  e x e r c is e  u n d e r  s im i la r  c i r c u m -

stan ces. T h e  p l a i n t i f f  w a s  n o t  c a l le d  u p o n  to  b e  m o r e  

ca re fu l th a n  t h e  a v e r a g e  o f  m e n , a n d  h e  c a n n o t ,  l e g a l l y ,  

be le ss  c a r e fu l  th a n  t h e  a v e r a g e  o f  m e n . I f  t h is  a c c i -

den t o c c u rr e d  to  t h e  p l a i n t i f f  b e c a u s e  h e  d id  n o t  e x e r -
cise  r e a s o n a b le  c a r e  a n d  r e a s o n a b le  p r u d e n c e  in  a s c e r -

ta in in g  w h e t h e r  a  t r a in  w a s  a p p r o a c h in g ,  t h e n  h e  c a n -

not re c o v e r . .• N o  o n e  c a n  r e c o v e r  fo r  a  r a i lr o a d  a c c id e n t  

o f  th is  k in d  i f  i t  c o u ld  h a v e  b e e n  a v o id e d  h a d  h e  e x e r -

cised r e a s o n a b le  c a r e  a n d  p r u d e n c e  in  a s c e r t a in in g  t h e  
approach  o f  a  t r a in .

In  d e t e r m in in g  w h e t h e r  t h is  p a r t i c u l a r  p l a i n t i f f  d id  

e x erc ise  t h a t  k in d  o f  c a r e , y o u  m u s t  t a k e  in t o  c o n s id -

eration  a ll  o f  t h e  c ir c u m s t a n c e s ,  h o w  fa r  t h e  t r a in  

could b e  s e e n , h o w  h e  w o u ld  h a v e  h a d  to  lo o k  in  o r d e r  

to see it , a n d  w h e t h e r ,  in  fa c t ,  h e  d id  s o  lo o k  a s  a n  

a vera g e  m a n  o f  r e a s o n a b le  c a r e  a n d  p r u d e n c e  w o u ld  
have lo o k e d .

I f  th e  p l a in i f f  is  e n t i t le d  to  r e c o v e r — in  o t h e r  w o r d s , 

i f  th e  a c c id e n t  o c c u r r e d  t h r o u g h  n o  l e g a l  f a u lt  o f  th e  

kind w h ic h  I  h a v e  d e s c r ib e d  o n  th e  p a r t  o f  t h e  p la in t i f f ,  2Q 

but s o le ly  t h r o u g h  t h e  n e g l i g e n t  c o n d u c t  o f  th e  r a i l -

road c o m p a n y  in  r e s p e c t  to  th e  o p e r a t io n  o f  i t s  tr a in  a n d  

signals, th e n  t h e  d u t y  o f  t h e  j u r y  is  to  a sse ss  d a m a g e s  

upon th e  b a s is  o f  c o m p e n s a t in g  t h e  p l a i n t i f f  fo r  th o s e  

in juries w h ic h  a r e  t r a c e a b le  to  th e  a c c id e n t ,  a n d  fo r  

those a lo n e , s u c h  a s  p a in  a n d  s u f f e r in g  a t  th e  t im e , fo r  

in a b ility  to  c o n t in u e  h is  p o w e r  o f  e a r n in g ,  in  so  fa r  as 

it a ffected  h is  r e c e ip t  o f  w a g e s , n o t  o n l y  im m e d ia t e ly  

after th e  a c c id e n t  b u t  fo r  s o  lo n g  a  t im e  a s  i t  c o n t in u e d , 

and also, in  th e  fu t u r e ,  fo r  so  m u c h  o f  t h e  lo s s  o f  a b i l i t y  

to earn  w a g e s  a n d  fo r  s o  m u c h  o f  t h e  d e p r iv a t io n  o f  ; 

those fu n c t io n s  o f  e v e n  a  n o n - p e c u n ia r y  k i n d — t h a t  is  

in th e  m a n ’ s c o m fo r t  a n d  a b i l i t y  to  e n jo y  l i f e — a s  are* 

in y o u r  ju d g m e n t ,  s h o w n  b y  t h e  t e s t im o n y  to  h a v e  

been p ro d u c e d  b y  t h e  a c c id e n t .  T h e  p r o p e r  m e a s u r e  o f  

dam ages w h ic h  y o u  s h a l l  r e a c h  is  a  s u m  w h ic h  w i l l
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c o m p e n s a t e  h im  fo r  t h o s e  m a tte r s .  T fh e re  is  n o  other 

p o in t  u p o n  w h i c h  I  n e e d  c h a r g e  y o u ,  I  b e l ie v e .

T h e  d e fe n d a n t ,  b y  i t s  c o u n s e l ,  p r a y s  a  b i l l  o f  excep -

t io n s  to  t h e  r e fu s a l  o f  t h e  C o u r t  to  c h a r g e  t h e  ju r y  as 

r e q u e s te d  in  t h e  s e v e r a l  r e q u e s ts  to  c h a r g e  s u b m itte d  by 

t h e  d e fe n d a n t , w h i c h  b i l l  o f  e x c e p t io n s  is  a llo w e d  and 

s e a le d  a c c o r d in g ly .
C . G .  G A R R I S O N ,

J . S . C.
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