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STATE OF NEW JERSEY 
Department of Law and' Public Safety . 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
1060 Broad .street, N·ewark 2, N" Jo 

BULLETIN 1064 

l~. APPELLATE DECISIONS - COHEN Vea WRIGHTSTOWNc 

. HARRY COHEN, t/a HARRY'S GRILL ) 
& HARRY'S LIQUOR STORE, 

) 

Appellant, 

MAY. 26, 1955. 

Vo ) 

.BOROUGH COUNCIL OF" ~HE BOROUGH ) 

ON APPEAL 

CONCLUSIONS AND ORDER 
OF WRIGHTSTOWN, 

) 
Respondente 

) 

Sidney Simandl, Esq., Attorney ·for Appeliant. 
Parker, McCay & Criscuolo, Esqs$, by Robert W8 Cr~scuolo~ 

Esqe, Attorneys for Respondente 
BY THE DIRECTOR: 

· . This is an appeal f·rom respondent~ s denial of appel­
lant's application (filed December 14, 1954) for transfer of 
his plenary .retail consumption license from premises -on the· 

·1 west side of. Fort, Dix Road to premises proposed to be con­
structed directly opposite on the east side of Fort Dix Roade 

On August 30, 1950, appellant.us application for 
transfer to premises planned to be constructed ·at the same pro- . 
posed location was unanimously granted by the Borough, but 
appellant abandoned that application9 On October 12, 1954, 

·appellant reapplied for such transfere That application was 
procedurally defective and on November 23, '1954, a ~otion to 
·g:ra~t the application f~iled of passagee Appellant filed anew 
on December 14, 1954 (with plans and specifications for· the . 
proposed premises and with the required statement concerning 
such plans and specifications included in the Notices' of 'Ap­
plication), and on December 28, 1954, _after.a hearing.on tt,iat 
date, a motion to grant the application was unsecondede Appel~ 
lantVs attorney then requested action by the Borough through· 

·motion to deny but no ·such motion w~s madee 

Prior to the December 28th hearing appellantas attor­
n'ey had presented to the members of Council a brief citing and 
quoting from Bivona et al. v. Hock et al., 5 NeJe Super$ 118 
{App. Dive,· 1949), and.citing also various adm~nistrative 

· d.eci sioris wherein, on appeal, a municipal denial of license 
t.~ansfer· .to nearby premises in the same business section was 
-r·eversed e · 

i '• ~ ' 

.. On D~dietnbe1rr .29., .1954, appellant~.s attorney forwarded·. 
by re.gistereP.,.,:m,.~11 to. th,.en~Acting Mayor Billetdoux th~· following 
excerpt f,rom TIU. Conclusions· and Order in Vogel et ale v. Matawan 
and Malinconica, Bulletin 1043, Item l: · 

; nw1 th respect to the third contenti .. on,! while th:e~. q,u_es(t~!illli 
of public necessity and, c.o~v;enience._ :Qrdd.nax11~ i1a· ·)la .. ramoun~,, 
":bhe:si tuation .. :Ls diflfe.rant ,whara, .;t~.-e ;place-to;-p,lao·e t.r:ans- · 
fer is from one loca.tion in a particular neighborhood to 
anot-1er location in the same neighborhood~· In such· case·s 

\ 
J 
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1 t has been held 1*la t tJ.J.:e·,· ni~r-e ·i~c~ :tb.:k·1r:.~th~.;r. licenses 
also se·rve the s,ame. rie-ig.hl?'9r1:1o'od;, :!;$ n·ot .~( val:i;~~ --r~a~pn 
for denying a plac,e-to'-p'lL..·.;e· .. trarrsf_~r~ :from· oJ:j.e. +.bcation 
in a neighborhood to ·another. location '.ini the ·sam:e neigh­
borhood, since no greater concentration of licenses is 
p~e~ ted '..py-:s;uch transfers Palmer v ~ Atlantic City, :Bul~: ,, -
letin 1017, Item l; Q'Bertz v. Perth Amboy, Bulletin· ·1011, ·· ·· -·· 
Item l; Kupay Ve -Passaic~ Bulletin 803Jl Item 9; Costa Vo 
Verona, Bulletin 5Q~ 1 Item 2~ n 

·,' t. 

The registered le·tter to .the· ~cting .- M~yor .. wa~ .. ::n<?t aQ~/ .. 
· cepted and was returned to appellant' 9--·"attorney o A -copy ____ th~~-eof~ 
sent by regular mail to the Borough Clerk, was ·:not· r·eturnedo. · ··· ·· 

The new Mayor,. Edwin Lo Davis~ took office. on January 
1, 1955. By letter of January 5, 1955, appellantgs attorney 
request~(! _tha,t actioI1 be. taken, one .w.ay.--or <;tnotbe,r, ·,-~n-··app-el~ ,-, .. -
lant1 s· application and that app.ellant be advised thereof ... apco;r.d~. 
ingly c At a special meeting of" the Mayor and Council held--· · · · 
January 7; 1955, no action on the applicati9n,"was takeno At 
that meeting an ordinance reading, iri-.t·he body- thereof' as fol .... 
lows was passed on first reading~ · , -~-

"No alcoholic beverage. lic-ens·e shaJ.l. hereat:tef cbe.·· issue.d f~r~ '', 
or t ran sf erre~ to,~ pren1ises i ·any ·part. of which ·18 wfthin :.50·" ... ~ : 
feet of any part of premises for which an alco:Q.q]_ie--beve~- .. , -~_. 
age license is outstanding, provi¢ied..., however, that ·this·· -- - ·· 
li~it~tion shall not prevent the renewal.or person~to-person_ 
transfer .of a ~license for premfses licensed when· this ... ordh- _ 
nanc~e ·1J~coYt,1~:? eff ec~i ve$ ·_The: 50 '·.Jee~_ shall 'Qe "¢ea sured; .a+ong . 
the -shpr'tes.t_ .and __ most dir~ct .straig'ht 'line running ·from ,'the _· -.; . ; 
part or· the _lj.ceriseq 'premises; .near.est t(). the pr'emises ,_ 'so.ught.;' ~ 
to ·be ·11censed.;tt .. · · · - · -_' --. · · · · ··" ·., - .. ·! ... 

·--On J·a,frq.~ry .. :25~ ·1955, ·after hE1aring, .. the o·~diµ9-nC~ ·:-Wae\ ..... 
finally .ad.opted; ·and ,promptly. th~r.eafter .appellant's.· appl.i.cat:i.on 
for •transf.~r. was· -deh.ied.,"' ' . ' . ' . ' ' . ' .. \. ·.-. '~ ... - ' .. ·:· . '.· ·. -. 

· . · - c·o~-~il~an Staller. w.a·s .. -.a -councilman. -in ··_1950 ~he~ .. ;,a,p.~->.-.~ · ·; 
pellant ! s _. applica ti 'on, .later :aban:do:q.ed,, ·. -wa·~ grB:nted bi unanimous~-
Vote~ · ..... ··· .. · · · ., ·· · · .. · .... ·· - ·: ·· · · · ...... :.,, 

,: ~·t .•• ,-... ·- ~. . -·:r .. ,·.. · .. -~:-. 

.. · The d.is,tan~e-b<?tween~pr<?fnises -~rdinance _wa~ -ili!trod.ude'.c:i. 
by Counoilman Sperl.inge On January 25., on mo,tion. of.Councilman ·: 
Spe_rlJ.ng se:conded ·by_ Gounci.lmB.Ii Wax, ·'the ordinanc .. e was ·~·pass:ed on'.: 
second·, aJ?..0; fi~al. r.~ading by th_e _'foll.owing vote:: .Ayes-.;. .Spe.riing, :· 
Wax, Harris, Mayor Davis; Nays- Stall~r,.'H.ansen, Gro~hB.w., .... tc;t,ter ... 
on January 2_5, on motion by Counci'llnan Croshaw, ·seconde·d: by ........ · 
Qounc;L1man Hansen, . that appellant's _app~ication be granted, ·the 
vote. ~was: ;~yes- 1:Croshaw, Hans~; ·N:ay_s~ Mayor Davi.sJ!: --~pe.r~iri.g,: W~;» 
Harris, Staller. not votip.g&· _The,. Mayor de.clared the ._appli,·ca:tion .. -, 
denied" · "· - · . · · .. · · .. : · · ·· · . " · -- ·' .. :: . 

. ·:· · fhe peti tfo~ ·:of '~ppeal:. c,ontend.s .. :that r~_skqhde.nt'·.-~:::~4e·~:t~1 
of appellantt's ·application was .errc;meous 'arid should be ·:reve'r:sed- .. ~ . 
f'or· the following reas·ons: · · .. 

!!.(a)' Ttje·r~·::was:·.'a ·d:i'.',rec.t.·n~~q ~nd .'c.onv.~nien~e: .. ·~·: .. p·e .'s-~ry~d~ to- :-:. 
·'.~. t~e--r~siden.ts·:or :the Bor:ougJi '_o·r- W.righ..ts.tpwn_.a-ni;i ~to _.the publio ,-: 
,generally·bf the· ·granting, of sa1a· .,t~an.sf.~;r:~: .in that· .. the ::pr_o·~: .. · ~--. 
.posed building to be. constructed by "'appellant' o:h "the'.-'ea'st. sfds 
of .Fo.r..y l)-~-x .Road_; wa.s. to,_.he. ~t ~.e,:wly_ -~o~.s ~-rp..ct~d,_· inof):~rn .... l;>ui,lding, 

.... ' \: ' "'.. "C' ·- .~ • f 
. . ·~ 

':.- "' :. . ~ 

,. • •t • : • ...,·;!.·I' 
•< .,.• • , , ',I' • ;·. j 

... ....... 
. :_"6.;. , 
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conttlning,_ the most modern equipment and having a parking area 
in the rear to accommoda.te from fifteen to twenty carso 
The premises now operated by appellant does not have any 
of.f-street parking :facilities on the west side of the 
roado 

"(b} There are at present located on the west side of 
Fort Dix Road five plenary retail conswnption licenses 
including that of appellant and only one plenary retail 
consumption license on the east sid~ of the Road within a 
distance of approximately twO\ blocks, and if appellant's 
application for transfer were to be granted, there would 
be two consumption licenses on ·the east ,·side of the Road 
and four on the west side of the Road,- thereby lessening 
the concentration of licenses on one· side of the Road within 
that areao 

"i'( c) Appellant is the owner of both parcels of land involved. 
At pr~sent he utilizes the premises on the east s~de of the 
Road for the purpose of parking but his patrons.constantly 
complain of the danger in cross·ing the Road at that point 
in order to patronize his present licensed' premises. . \ 

"(d) At the present time appellant operates with a broad 
package privilegee Appellant has a barroom, but operates 
principally· for· the sale of package goods for off-premises 
consumption and maintains hours of sale. in his business 
which are ordinarily maintained by package sto~es. Appe~-

. lant intends ·to continue to operate in. the same fashion and. 
on the same p;rincipal at the new premises across the street,, 

"(e) The two-block area is a business zone area occupied by ·. 
businesses only, and appellant intends to continue to oper­
ate his business in the same manner on the east side of the 
Road, if his applicati0n is grantedQ 

·n(r) Because upon all the evidence presented, it was unla'Wful 
to refuse to take action upon appellant's application for 
transfer. 

"(g) Because upon all the ·evidence presented,. it was unlawful,' 
to refuse to issue said. transfer of license, when in effeo~/ 
and contemplation of law·saig application was actually gra.fited 
by the action taken and conduc_t o:f the Borough Council that· 
met on December 2$, 1954" , 

"(h) Because by the conduct and action.of the Borough Cotincil 
they indicated clearly a pre-conceived intention to deny appel­
lant's ·application for transfer and by reason of all facts and· 
circumstances concerning and pertaining to said application 
have in legal contemplation and in fact denied said applic<;L-
tion. · · 

"(1) Because the evidence presented at the hearing ·on December 
~8, 1954 preponderated in favor of the applicant and against· 
_the objsctor, who refused to be sworn· or cross-examined, and.,. , 
therefore the application should- have been promptly granted~ · 

"(j) Because the action of the respondent Board was .in all. 
things unreasonable, arbitrary, discriminato·ry, prejudicial and 
not in accordance with the laws· of the State of New Jersey, 
the· rules and regulations of the Director of Alcoholic Bev­
erage Control, and the decisions of the Director of Alcoholic 

.. Beverage Control covering similar applicati·ons. 

/ 
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~' (k) Ee.cause upon .the evidence .·produced before the re::1p1:.i\«: · H_. .. · 
ent ·Board, appellant was entitled to an_ approval :·,f l~l.s : 
appli'cation according to· the law as recorded in the . . 
Superior Court cases and the bulletins or .the ·Director oi' ~ · 
Alcoholic Beverage Controlanfl rules and regulations and laws 
or the State of New Jersev pertaining to. the ·sale of alco-
holic beverage.Se 11 • · 

. ' . 

. · (In explanation of. Items- (:r),, (g) -and (h); it ~s· .to · 
: be :pointed« out that the petition or appeal ws, pre·sented, on · 
·January 18 and .that, as hereinabove· $et forth, respondent's 
actual denial 'Of the application took pla·ce. on.-Janua17 25e) 

. ' 

-

. ·. · In its answer respondent sets -forth- as. r.easons tor · 
den1a·1 or the applicationi (1) the transfer would place· appel~· 
lant!s premises next door to another licensed premises; (2) ·to 
grant the transfer would contravene the provisions of the dis­
tance~between~premises ordinance adopted January 25; .195·5, eftec ... 
'tive on final publication January 26., 1955e ,· . 

· ·.Appellant's -lot. on the east side of Fort Dix Road, 
to llllich location transfer is sought, is _adjacent to. the plen&l'f 
retail consumption licensed premises of Joseph Sadofski 'Who . 

• filed written. objection to the transfer and mo; throu·gh his . 
attorney.::,· ·obj-ected ·at the local hearing on December 28,, 1954~· '. ·· 
Under a granting of the ·transfer sought, the distance {drivelffit 

·a.Di ground on appell~t's lot)· between appel~antts· building and· 
S:~dofski'-s :licensed b~ilding would· be twenty-eight :feet ... 

. . ~. .. ' . \ . . ' . 

·The.distanc~ between appellant's now licensed prem:­
tses and ·the nearest other licensed premises is fortor-four_ 
ft;Jet,, and the distance l>etween two other licensed· premises in. "· . 
the Bor.o'1,gh is · fifty-t~ee feet~ -W1 th respect to, t~ indicated- . 
tortu•four feet distance1 it is to be noted t~at the Borough's · , 

. January 25 .. ordinance exc~ts renewals and person-to~person · -. · · . 
t.·ransfers,. as is ·customa, and proper .in distance-b:etlreen-p~emis~ ....... -:.­

. o;rdinanc·es-. Furthennore,, no memper of respondent Council voting· ::_ .. 
··tor the ordinance and ror. denial of appellant• s application ·was· '1 

on the Council wen the l:i\cense.s were granted for. the above in- · "·-. '. 
· dicated premises respecti~~ly :for-tu-four f_e~t and fifty--three;·t--tt .. : 
· apar:te··. . . ~- , . _ . \ · . · .. · . . · . · . . " . · ·.. · . 

·. · .->.' · . ·_ - It is estimated \.that approximately .firti per cent~ of - : 
·appellant's· customers are pedestrianse Appellant introduced ·:: . -
pictures, taken in January o:r 1955, to show the busy··.~raff~c: · · 
condition on Fort Dix Roade He testified: "*** I had those 
pi~.tures ·taken to show on this appeal or mine that my transt'er-' ,· 
was ~efused:i and 1 t was a hardship for me that my patrons were 
coming into the store from a lot across the ~treet"and be:rore· 
they! re able to cross the street there was an awful lot of , 
·traffic and once they get over into the store and they: had· made 
·their purchase, on the way baek to tne car they had the· same. :;.··" 
t;rouble getting backe And it was inconvenient for the ·patrons 

.;to make a·, purchase at my establishment"" ·Then a·ppellant was 
asked: BWls that the paramount reason that actuates you now in·' 
making thQ application to build a building that you,have?" He 

·. an·s·veredg . HTha tw s positively the only reason.," . " · · · ·· 

. . · ·· ·Appellant had filed :with respondent a petition si~ned . 
"'by f'or"GY-six- of h;ls customers (mostly so~diers from Fort Dix)" ; 
requestiilg the. granting of· .his appli~atione ··.· . · " · ._.:· 

,;·. 

_ Colinciiraan Croshaw testi.n.ed .that· .he ,'.voted for' the- ' 
tranf3fer for -two reasons.g. H:one 1 . I .,cou.ldn• t ·S.e.e any- re~son tor" 
t~e ditrerence being on one side ·or the ·street or·the other; and 
the other one I felt that the ordinance was-passed for·the sole 

t _; 
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purpose of denying P.inf the privilege~ 8i It was stipulated that 
if Councilman Hansen were called to the· stand his testimony 
would be .the same as Mr., Croshawn Se 

Councilman Sperling testified "'that he .voted against 
the application beeause ,nI. donl t. think that t'WO b-qs;tnesses Of 
that type should be ·r.ight ·next doqr .to each other"·" When asked 
whether he knew the closest distance between any two licensed 
premises in the Borough,- the.Councilman replied: "I would say 
between fifty-five and· sixty f oot$9!. When asked whether .he had ·· 
any reason for feeling that fifty· feet (the ordinance: distance)· 
was the proper limitation in. the B1orough of Wrightstown, ·the ,,, 
C~uncilman answered: tty es~ Wrightstown 1.s compact, it• s only · 
two blocks long, and you couldnWt very well make.it more, like 
300 or 200·, you wouldnW t have roo:m. So. 50 feet. seemed reason- . 
able because you could put another kind of.business in between 
the two businesses. iHHE- If one g.oes next door to another one it 

·kind of creates undue competition ~~** advertising, I· believe you. 
could say soliciting tradee I wouldntt say illegal intention 
but it ·just dontt w-0rk out so good@" 

On cross-examination Councilnian Sperling was asked: 
"You introduced this ordinance for the express purpose of deny­
-ing the Cohen application, did you not?n He answered: •tyeso n 
But on further cross-examination the councilman, when asked the 
same question, replied that the specific purpose of the ordi­
nance was "to deny his application and any further trouble or 

-difficulties through applications like thatftn 

AppellantWs license carries the "broad package 
privilege" under P.10 1948, c~98, and State Regulations No. 32, 
and he has been operating a pa.ckage liquor store with no sales 
for on-premises consumption@ Councilman Sperling was asked at 
the hearing what he would find objectionable "in a situation 
which would exi$ t if Mr.. Coh1~n were to be permitted to conduct 

. a . package store business [no barroom] at the prqpos ed new place 
which would be separated by some twenty-eight fe.et from the. prem­

. ·is es of Mr. Sadof ski, who ~~* operates a regular on.~:.premises 
I consumption place." The Councilman answered: "A package busi-
. ness is still objectionable to mee It~s a liquor· license next 
"door to each other. 11 Then the . Councilman was asked by appel­
lantv· s attorney: ''And there is no question right along, Mr.· 
Sperling, that since November 2.3rd1 when you voted to deny this, · 
.t;tia t you i~tended to, you had 1 t· in your. mind to put in this or­
dinance for the·express purpose of seeing that Harry Cohen did 

.not move across the street 'Where he wanted to, isn1 t that so?" 
The answer: 1•No, that's not so. I had it in mind aft·er the 
first· hearing with Mre Cohen that we denied his license, to 

.amend the present ordinance to take care of any further happen­
ings of that sort, not in particular ·Mre Harry Cohen; anyone e 11 . 
Then, on redirect examination, the Councilman was asked:, "Wa·s 
it the Cohen application that brought; to your attention the 
necessity for such an ordinance?" He, replied~ 'tfY: es~" Council­
man Sperling testified, also, that he had discussed the prospeo­
t~ve ordinance with other councilmen ~n4 with the Borough Attorney 
prior to the meeting of December 28, 1954~ · . 

·It was stipulated that, if called- to,,;the stand·,- Mayor 
Davis and Councilmen w~x and Harris would testify substantially· 
·as did Councilman Sp,erlingo Mayor Davis, however, was later 
called as a witness for respondent& He was .asked, ·on cros~j~ 
examina ti'on, whether it would make a difference if appellarit 
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operated exclusively as a package store at the new lo.cation, 
and the Mayor answeredg HI still feel that they should be 
separated 50 or 60 feet as good regulation for the liquor 
industry~" Then, Questioni "You donw t think 28 fee.t· is 
sufficient?H Answer: VII do notoU Question: "So you make a 
difference between 28 and 50?'1 Answeri nTqa t' s correct an 

. ·. No one is entitled to an alcoholic beveragt:-· license· 
as a matter. 9f. right (Zicherman Ve Driscoll, 133 N"J $L~. 586 
(Stip~Cta, 1946)),; nor is there' any inherent right to a license 
transf~re In the exercise of its discretionary power Bn·;·.··issu~ 

. ihg author! ty may grant or deny an applic·ation for trarc~;f~er ·'J:J1t 
a licensee If denied on reasonable ground the action .1;r,l,.ll be · 
affirmed. Fafalak Vo B~yonne, Bulletin 95, .Item 5; Vanschoick 
v. Howell, Bu!J..letin 120, Item 6; Craig v(!p Orange, Bulletin 2511 
Item· 4; Semen to Ve west Milford, Bulletin 253, Item 2; Masarik 
v. Milltown, Bulletin 283, Item 10; Biscamp & Hes·s ·ve Teaneck,;. 

·.Bulletin 821, Item 8; Kemo Vo Trenton, Bulletin 983, Item 2e · 

On appeal from the granting or denying of applica­
tion for place-to-place transfer the burden of establishing 
that the action was er_roneous and should be reversed is on the 
appellant (Rule 6, State Regulations -Noe 15). If on appeal 
from -denial ·of a tra!fSfer it appears that the action Was arbi­
trary or tmreasonable, the action will be reversed~ Shapley v~ 
Delaware, B~lletin 294, Item 7; Maliken v. Neptune City, Bulle­
tin 915, Item 2. 

A ·memorandum of law filed on behalf of appellant 
cites aga:Ln Bivona et al. v,, Hock et al .. , supra, and decisions 

· by the State Commissioner (now Director) ·1n which, on appeal, 
municipal denial of place-to-place transfer was found to be un­
reasonable and was reversed when application was for transfer· 
to premises in_ the same vicinity and where granting of the 
transfer would not aggravate to any appreciable degree .the exist~ 

.ing concentration of licenses in that area. But_ in the· cas.es 
cited (including Gos ta v. Veron~, supra; Leonia Liquors, Ince v e 

Leonia, Bulle tin '766:J Item 1; Mei ster_.v .. Passaic Tm-rnshi_p, Bul­
letin 1030, Item 1), .no. applicable ordinance in prohibition of · 
the transfer had been adopted., 

The well established general rule is that it is not · 
the status of the law prevailing at the time of application for 
a license ·or permit that controls, but the status af the law pre-.:· 
vailing at the time the court or agency decision is rendered 0 · . 

Socon -Vacuum Oil Co. Inc" vQ Mt~ Holly To'.\-mship, 135 N oJ @L• 112 / 
· Sup .. Ct0, 1947 ; Franklin Stores Co& v .. Elizabeth, Bulletin· 61, _, .. 
·Item l; Bock Tavern 2 Inco Vo Newark, Bulletin 952, Item lQ) · .. 
Cl?arly distinguishable i_s Baker v,,, Newark et alo, Bulietin 1018~ 
Item l, in which tl;e ap:peal was. not from denial but from grant .:'~,,;:: 
of a transfer and in which the transfer was fully lawful when · -,:_, ·· 
granted before the ordinance which would have prohibited the ··,:, .. 
transfer was adoptede Very properly, in that caseJ the ordinance,: 
was deemed not retroactive.., . · _ 

The· memorandum of law for ·appellant quotes th.e ·roilow'... 

... 

ing from my Conclusions and Order in Baker Va Newark et a;J.. • ., supras <. ~ 

wtEven in· the cas·e of a denifi:l of a permi t.9 a later ·pro­
hibitory ordinance will not always be given retrospective 
effect and, on occasion, such ordinances have been set · . 
aside ·as a.:rbi trary and capricious Q Vine v IS Zabriskie~ _122 

.?IT 0J;,,Lc (SupeCto 1939); ~id~£ield Terra:ce· Realty Co~ v ~ · , . 
Ridgefield, 136 N "J ~Lo 313 (Sup0Cto 1947); Kei~rigan · 
Development Coe Vo. NewarkJi 2 NaJoSupero 592 (Super. Ct. 

- ' ~' . 

.. 

.•,, .·· 
' \ 

I·,, 
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Law Div~ 1949) ~ · Similarly~ a prohibitory ordinance 
adopted after delay in acting upon an application for 
a permit was set asidee Brown Ve Terhune, 125 N."'J~LC! 
618 (SupeCte 1941), appeal dismissed 127 NeJeLe 554 
(Efll & Ao 19~) o H . , 

It is well to point.out that those decisions had to 
do with zoning ordinances - not with an alcoholic beverage 
or¢linance ·involving the privilege of transfer; that the Vine 
arid Ridgefield Terrace cases turned on an unreasonable and 
arbitrary ·interference with the prose·cutor~ s use of private 
property; t~at the ordinance in the Kerrigan case was held to 
be invalid· as not based upon a· uniform or ·comprehensive scheme;· 
and tba. t in the Terhune__ case the Court's· opinion was that the· · 
change in the zoning ordinance seemed to bear no relati'on to · 
the public health, saf~ty, morals or general welfar.e· but seemed1 
instead, arbitrary and for. no other ,purpose than to preclude 
prosecutor~·s long-lawful ·use of his premises$ 

·I should not hesitate on this appeal to find the or..:. 
dinance invalid or unreasonable in its· application to appel­
lant if the evidence established any improper motivation or if 
there were no evidence of any reasonable· basis for the ordi­
nancee But imprope~ motivation has not been established, nor 
can I conscientiously find on the full record before me (albeit~ 
hail.I been a.member of Council, I might well have voted the other 
way) that there is no' reasonable basis for the fifty-feet ordi­
nancee And I may appropriately remark that there is nothing 

, damning in an admissi9n that the ordinance was introduced and 
adopted to prevent th~ transfer unless. there were no proper 
and reasonable ground\¥for wishing to prevent the transfer in 
the first placeo· Int e absence of bad faith the ordinance 
stands as a formal man festation of policy against placing 
alcoholic beverage licensed establishment·s too close together~ 

The operative and binding ordinance prohibits the 
transfer sought, and respondentWs action will be affirmede 

Accordingly~ fl.t is.l' on this 9th day of May, 1955 1 

. \ 

ORDERED that the action of respondent be and the 
same is hereby affirme~, ·apd the appeal herein be. and the· same 
is hereby· dismissed". 

WILLIAM HOWE DAVIS, 
Director"''· 

. 2·e APPELLATE DECISIONS - BALZER ·V·e ~ PEI'l'NSAUJ(EN"j} CIRCLE TAVERN_, 
. INCe·, ·AND CORK. WN BOTTLE, 'rNc',, 

WILLIAM. Pe BALZER, ) 
· Appellant, 

·TOWNSHIP COMMITTEE OF THE 
TOWNSHIP OF PENNSAUKEN, .CIRCLE 
TAVERN~ IN'C.o, AND CORK w N BOTTLE, ) 
INCe ~ 

Respondentse ) 

--------.~--------

ON APPEAL 

CONCLUSIONS AND ORDER. 

, Joseph. W ~ Cowgill, E sqo, Attorney for Appellanto 
Thomas Fo Salter~ Esqe~ Attorney for Respondent To'Wtlship 

Commlttee4' 
Meil Fe· Deighan 3 Jr,,, Esqo, Attorney ·ror Respondent Circle 

Tavern, Ince> 
·Albert B~ Melnik, Esqe 11 Attorney for Respondent Corle nN 

'Ar\+. t-.1 A Trif'b. 

. ,· 
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BY .THE DIRECTOR: 

· This is an appeal from< t}fe .ac~o:p.._ of. re~pond~P:,~.'. "<· 
Township .commi~tee on Deceml;>er 13, 1954; whe~eby .. i:f; (1),:;.:~~~(-:. 
issued to responq.ent. Ci"rcle Taver~, Inc: 1954"7.~5 licens~r·:: _· 
C-3 for the~ /sole .purpose of permitting a per.p:.OI;L:;to-peI_'so~ · 
and place-to-place transfer .. o:f.- sa.id · l~cen:se ~:to ... respondent~ ... · 
Cork •N Bottle) Inc ·o, for premises: on: the\ So:uj;he~.$t corner. 
of Admiral Wilson Boulevard at~ Rosem.ont_.Aven:q~'-. (said license 
having been· previously· renewed, . on._June .. 21,. 19541 ·for the-.. 
1954-55 licensing:.: period,·. supj ec·t :·to. special.;:"_co{ldi tion. requir­
ing completion of .. p~em~ses), and .(2) . gr'.antec).~·~he :· tr~nsfer to ,,_. 
said. resp,ond~nt. C~!.k. !N ~ott~.e:1 _ Incle · · . · 

: . · Appellant, in- his peti:tion":of-. app~~;L.;,. cq~tends that. 
such action was er:r~meous be~aµs,e. (1) ·.no .. va-l;J..~ .... license theD: .. 
existed,. (2) no Heffect~y_eu .puplisiled· notice:'.·of-. the .proposed . 
transfer had been given,, (3), there. wa .. s. ·no· pu9Ji:e~_.necessi ty ' 
ani convepience to .be ser-ved by the transfer; ·an.d, .(4). such · 
transfer would fllrther · iµ~rea_se·, traff.ic · congJ~~;s.tion at t:Q.e 
proposed. new locati,on~ · ., 

\. 

Respondents. in t!1eir .. answers deni~~Hl th~.~e- allegation~~. 

This appeal wa.~.- heard de .!!QY.Q. pur?u~n;t to. Rule 6 -of. 
State Regulations No. 15e . At the .. ·he~ring hel,~ .. Febr.uary 4, 
1955, a "_number· of witnesses testifi.ed and n~~rou~ exhibits ·,. 
wer~ introduced -in ev!dence from_ which .it appears that commenc~ 
ing .. March 10, 1934, A~rport Grills; Inc.,, t/§l> J.Ieber' s Hofbrau, 
held a .license for prernises located on the· EcUJt side o£ __ ·Crescent· 
Boulevard .at Airp.o,rt Circle which was varioµ?,).y described in -
the. official certif.ica-t;ions to. thi~ Divisi0.p:i~Cro~1erly Depart­
ment) as "Central Airport,. Pe~sauk,enn., "Ea·?t .side of Crescent 
Boulevard· at Can t·ral Ai~por t", ncentra.l Airpo_r.t and Crescent 
Boulevard" and "East side Crescent Boulevard"'-':at Central Air-­
port~n The licens~ ·was ~enewe.~. arinu~lly- ~~f;'_ b~ginning With 
the 1936-37 licensing pe~~op.,. pas_ been desi,gp;Ft·ted ·C-3, 

\ ' 

. · On April 11, .191~1, .the Hofbrau pr.~:m,~9es. were com-
pletely destroyed-by fire" The.reafter, in.June 1951., Airport 
Grills, Inc., properly apP,lied for a place-.to.•place transfer , 

_ of the -Webert s Hof·brau li~\~nse: for a build;1-0:K. to be construct~a,. 
· in accordance with· plans a:hd specification·s., f'l.led. with the ,, 
To'Wnship Clerk, t.o. .. replace the,· buildings· de.s_'it1'9Yed by fire 
an.d described th.e· premises as. Ores.cent Bou:i~·:rard·. at A:i.rport.1 
Circlee This transfer was applie.d for to pe:~i:t the locatfon 
of the .license at a ne~ building not.. yet· GO:tl~;truct.ed and,. 
thus, not previou.sly ·licensed". Th~ publ;l.s4~·9: notices of /this. 
application descrioed the: lic~ns~d pr-emis.es- _a.~ ."located .on 
Crescent Boulevard at Airport Cir;_c·le"· ·and. r~t;-erred to the 
.buildings on said· premises- as: .. hav:Lng:., been d~.:~-troyed .bY fire 
April llj 195le }3Y re.solution dated June ~5.-1 , 1951, respondent 
Township Cammi ttee ·authorized. th@. t~ansfer ap.d ref erred to a 
new~ concrete and s.tucco .. building to .be c9nstructed on the site 
destroyed by fire, situated on -Crescent Bo:ul~vard at Airport 
Circle, but ·provided that the transfer shpu.~.£tno_t_ become ef­
fective until the.,premises wer~. complet.ede By. further res91u..:. 
tion dated June .25, .1951, respondent Townsn:lB Commit-tee· author­
ized the· e:h.dorse~e;nt- of th~ .. tr.cm sf.er for th,~c·, so.le purpose of . 
permitting the 1951-52 renew.al. of the liceJl§,~;(I.'. 

. At the. same- time, in Jun.t3 .. 195J.,. A~~port Grills, Ina~ 
filed an application for .a 1951"'."52, renewal o'l\, the Weberu s 
Hofibrau lilcens.e 'for pr.ernise.s. described as iic~e$c~nt Boulevard 
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at c·1rcle Airport,n · ·The application sta~ed that there was 
to be erected a new concrete block and stucco bui,lding to 
replace the buildings destroyed by fire on~Ap~il. l+, 1951,· 
and.indicated that construction would be in accordance with 
plans and specific.a tions filed with the Township Clerk. The 
published.notices or·application.for·the renewal described 
the licensed premises as Hsituated at Weber's ·Hofbrau, East 
side of Crescent Boulevard at Central Airport. J! · By another 
resolution dated June . . 25, 1951, respondent Township Com- . 
mittee authorized the 1951~52. renewal· of the lfcense, but 
·provided that the ·license shoul4 no.t be a·_otually is sued un­
less and until· thEr. premises were completed., 

·In both the transfer appiication and the. renewal' 
·application Airport Grills, Ino", stated that they ¥ere.leas­
ing the ·licensed premises· from Bridge Circle Estates, ~nc., 

· ~.:: and the plans and specifications· :were filed·wfth· the Clerke 
··r· 

"~'.'. ·By application dated April 15, 1952, respondent . 
·;. Circle Tavern:, Inc., filed for person-to-person tr8:Dsfer of 
~~ th.e license of .Airport Grills, -Ines and described therein . 

. ;!;·.the premises as "Crescent Blvdo--at Airport Circle.n The . 
. , building was described as a new concrete block and stuc·co. 
·,; building to replace one destroyed by fire and .referred to 
/ plans and specifications filed with the municipality·. Re­

spondent Township Connnittee adopted· a resolution dated May 
12, 1952, authorizing the issuance of the 1951-52 license to 
Airport Grills, ··Inc., for the sole purpose of permitting the 
·transfer from Airport Grills, Inc ... , to the Circle Tavern, . 
Inc., and adopted another resolution, also dated May 12, 19521 
authorizing the transfer, but provided that the transfer should 
not become effective until· the building was completed. The 
.Published. notices of this application described the premise~ 
as· "Crescent Boulevard at Airport Circlen, and0the resolutions 
dated May 12, 1952, also described the premises as ·situated· 
on Crescent Boulevard at Airport Circlee 

By applicat~on dated June 2, 1952, Circle Tavern, 
·Inc., ,filed for a 195.2-53 renewal of the license, again . 
describing the premises as located at Crescent Boulevard at 
Airport Circle and again describing the building as a new 
concrete block stucco building to replace buildings destroyed 
by fire. The published notices of application a1s·o described 
the premises· as situated at Crescent Boulevard at· Airport 

·Circle. By resolutions dated June 16, 1952, respondent -Town­
. _ship Cammi ttee · authorized the transfer .of the 1951-52 license 
for the sole purpose of permitting the 1952-53 renewal and 
granted the renewal, but provided that the 1952-53 licens.e 
should not actually be issued until the premises were compla·t·ed._· 

-In both resolutions the premises were.described as situated at·.· 
Crescent Bou~evard at Airport Circle~ · · · 

By application dated ~une 4, 1953, respondent Circle 
Tavern, Ince, filed for the 1953-54 renewal of the license but,. 
fo.r the. first _time, described the location of the premises as' 
follows: "West side of Crescent Boulevard near Airport Circle." 
The building was still described as Hcement block and stucco" 
with the added legend "one story to be built$n Under Question 
No. 4, '.'trade name", appeared the words HPAHK CREST" n This, 

-~ ho.vev.er, was stricken. through with red penciL~ The published 
notices of application described the premises as situated at 
Crescent Boulevard at Airport Circle-:\,_ By resolutions dated 
June 28, 1953, respondent Township Conitnittee authorized the 

. ..~~~-.. \ 

~:i 
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1s·suance of the 1952-53 license for the sole .Purpose 9t .. 
permitting the-195:3-54 renewal and granted such renewal, but· 
provided that the J_ioense should not be. actually issued un­
til the premises were completed~ Both resolutions descri~ed 
the premises as located at Crescent Boulevard. at Kirport 
C:i.rcleo. 

, By application dated June 1, 1954,' _respondent Circle 
Tavern, ·Inc~, filed for the 1954--55 renewal of .the licEm$~ .and 
again described the lo,eation of the pre1llises as "West s~de. of' 
Crescent B-oulevard near 'Airport ·c1r·c1e~~A The building- was. 
described· as none story, cement block and stucco to be· · 

. erected., n Again the name "PARK CREST" appeared under Question·. 
No~··4, "trade name", but.was·partially obliterated by the.use 
of the l~tter "X" (typewriter)., The published notices of ap­
plicati_on de-scribed the· premises as sitUated at C;rescent. 
Boulev:~rd at Airport Circlee 

By resolutions dated June 21, 1954,.respondent 
Township Cammi ttee authorized issuance of the 1953-54 license 
for the sole.purpose of permitting the 1954-55.rene:wal and · 
granted such renewal but provided that the 1954~55 license 
should not be actually issued un~l the premises were completed, 
The premises were described in both resolutions as situated on ·. 
Crescent Boulevard at Airport Circle~ 

· By application dated November 30, 1954, respondent · 
Cork RN Bottle, Ince, filed for the transfer tperson-to-person 
.and place-to-place) which is the subject of this appeal8 The 

.: ffeem'iffis sought to be licensed were described as "Southeast 
corner Admiral Wilson Boulevard at Rosemont Avenuen and the 
building was described as 11 bricke 11 In the published notices 
of application it was stated that the transf.er was sought for 
the Admiral Wilson Boulevard location for license No~ C-3, 
heretofore issued _to Circle_ Tavern, Ince, ''West side of Cres­
cent Boulevard near Airport Circle"" By resolutions .dated· . 
Dec·ember 13, 1954, respondent Township Committee authorizeµ 
the fssuance of the 1954-55 license to Circle Tavern, Inc.·, 
for the sole purpose of permitting the transfer and granted. 
the transfer~ In said resolutions the former location of the 
premises ·was. set forth Cl:S 11 si tuated on Crescent Houleva:rd at 
A!rport Circle8" 

At the.hearing held February 4, 1955, appellant tes­
tified that he lives one-mile-and-a-half from the proposed new 
location on Ad.-rnirar Wilson Boulevard and approximately the 

· s.ame dis-tance from the former location of Weber's Hofbrau on 
Crescent Boulevard at Airport Circle; that -he read of the 
transfer a day or two after it was granted;· that he did not. . 
seep the Notice .of Application published in the "Community N·ews1n1· 

. (to which he does not subscribe); that he believed the.re were 
enough-licenses in the Township; and that the license in ques­
tion had formerly bee~ h~ld by Weber's Hofbrau (Airport Gril~s~ 
Ince) but that· the building had burned dovme He further tes­
tified that he thought that the license terminated with the 
fire; tha~ bis grievance f3tern.m~d from the issuance and transfer 
of a license he believed tb be 0 dead 11 after several years of 
non-use and denied that he represented anyone but himself in 
this appeal e 
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JaCk.Gordo!l,, holder.of .a plenary retail consump-
tion license at 2250 Admiral Wilson Boulevard, Camden, tes­
tified on b~half of appellant" He ·testified that his. li-
censed premises are in.the City Of·Camden; that there are no 
residents in the area between the Township boundary .line and 
the Baird Boulevard cro·ssing of Admiral Wilson Bou.levard. on 
the West side of Cra·s.cent Boulevard; that. A~iral Wilson 
Boulevard is a ten-lane highway which cannot be crossed by 
automobiles; . that the're are no pedestrian crossings except 
at.Baird Boulevard; that the highway·is very heavily traveled; 
and that his prem.:t:ses are not overcrowded.. On cross-exarnination · 
he admitted that there was .a large development Qf houses· north 
of Admiral Wilson Boulevard; that ther·e ·had been a large increase 
in the population of the· Township in the last two or three years, 
and admitted that he would like to see tl'i'e transfer denied. He 
expressed the opinion that the transfer would create a traffic 
hazard,, but admitted that all businesses (including his own), 
to a certain extent, create traffic 'hazardse .He .further ad- · 
mitted that.few.of his customers are nearby residents; that. 
most of them are transients, but expressed it as his opinion 
that there is no need for another license at that location. 
However, he admitted that his premises are approximately one 

. thousand feet from the proposed new location and that the near­
est similarly licensed premises are· two miles away. 

The assistant to the To-wn Clerk, testifying with 
respect to the renewal applications for the years '1953-54 
and 1954-55, which described the licensed premises as being 
on the West side of Crescent Boulevard, stated that she knows 
of no transfer from the East side of crescent Boulevard to the 
West side of Crescent Boulevard .. ·She further testified that 
plans and specifications were filed with the Tmrnship Clerk 
after the fire; that the proposed building was to be erected at 
the site of the fire; th~t there are not many residences in the 
area. to which the t:i;-ansfer is sought, and that po business has 
been conducted under·license C-3 since the fire~ She further 
testified with respect to the history of the various applica­
tions and resolutions • 

. On behalf ·of respondents, J. William Markheim testi­
fied at length 1dth respect to the' area in the .neighborhood of 
the Airport. He testified that he is vice president ·and treasur­
er of Bridge Circle Estates, Inc., which owns land on both the 
East side and the West side of Crescent Boulevard at the. Air­
port; that he had an interest i:h Airport· Grills, ·rnc., t/a · 
We.bert s Hofbrau.; that Mr. Weber had al so been associated with 
Bridge Circle Estates, Ince; tha~ he (MarkheJm) is a stockholder,, 
officer and director of Circle TaveYn, Inc., which acquired li­
cense .c-3 by transfer from Airport Grills,, Inc., as hereinabove 
stated; that Circle Tavern, Inc., also neld another license for. 
smaller premis~s on the West side of Crescent Boulevard near· 
Airport Circle known as "PARK CREST;n that the Hofbrau premises 
on·the East side of Crescent Boulevard had.done an annual volunie 
of business of $500,000 to $700,000.; that the State Highway De-, 
partment had first contempla t'ed and then actually made changes 
in the airport traffic circle; that the highway Department did, 
not want the· Hofbrau rebuilt on the East sid·e of Crescent 
Boulevard; that they planned to bar access to said property 

. frqm the Boulevard; that highway construction was delayed; 
that1 for these reas~ns, Circle Tavern, Inc., planned· to trans­
fer license C-3 to the West side of Crescent Boulevard; that he 
beli~v:ed that. said transfer had been accomplished; tpa t these 
matters were.handled by the attorneys for the corporation and : 
that, :if there was anything wrong.11 it wa$ the fault of the at-
torneys e He further testified that there had previously been a. 
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plepary retail consumption license at the proposed new loca;... 
ti on and al so testified with resp-~ct to the traffic condi_tions 
in-:the areae 

After the transcript or-testimony and th~ exhibits, 
introduced at the hearing_ held Feb~uary 4,- 1955, were read_ari.d 
examined, it became apparent that-.further testimony and ex~ -
hibits would· be required~ Through ;inadvertence the applicc;A.tion. -
for,: transfer from -person-to-person _-and place-to-place which: 
is the subject of this appeal was not :lntroduqed in eyid~p-C-:eci_ . 
Fu.;.r:thermore; the confused.sit~ tion. w1 t)l resp~ct to whether. the -­
~af prau premises were located_ on the West side of Crescent __ 
Boulevard or the East side of Crescent Boulevard and further 
explanation. with respect- to the .appearanpe of:_ the trade name 
"PARK CREST" on the 1953-54 and 1954~55 r·enewal applications -.\ 
required: ru·rther_ explanation. Accordingly, a supplementa+ 
hearing was scheduled for April .27, 1955, at which time the 
applic~.tion, ,which is the subject of this appeal, was intro..;. 
duc.ed arid further testimony- t~en~ 

' -

_ _ - _ Mro Markheim returned -to the stand_ and explained, in 
detail, his connec:t;ion with various corporations .. active in tp.e 
are~_ including Bridge Circle Estates, Inc.s, which owned· property _ 
on. both the East side and West side of Crescent Boulevard and 
Central. Airport Flying .service, Inc-· ... , to which the property .: 
f;ormer.ly occupied by Web ere. s Hofbrau bad been. sold. He. tes.ti-
fied that there had been a five-yea~ lease with options to _ 
ren~w for five-year periods betwe.en Weber's Hofbrau and Bridge ,,­
Circle Estates, Inc~; that.he and Mr. Weber-and a Mr. Ludington. 
had been the stockholders of Airpor.t Grills, Inc. (Weber's 
Hofl:>rau); ~hat they had also been stockholders in Bridge _, 
Est9-tes, Inc.; that the rent· for. -the Hofbrau properw had been 
$25,000 a year; that .the property_ was sold to __ Central Airport 
Flying Service, Inc", in 1952; that the rent was reduced to · 
$15,000 a year after the buildings bum·ed down; tbat rent was 
paid at that rate until Marcil 31, 1954; that no rent was paid 

-thereafter·, and that the premises were available but t.hat right 
to possession would have to depend on further arrangements 'With 
the owner of the land.. He further testified that he had been 
retained to manage. the propertqr and that the -_owners were anx~ 
ious_ to have a resr~aurant anci bar on the premises and that the 
discussions on that subject had taken-place as_far back'as a· 
year ago~ 

Mr~ Charles Mo French testified on behalf of respond­
ents that. he is vice president of Central Airport Fly-ing Service~ 
Inc~; that he is familiar with_ the situation at the-site of 
Wep~r's Hafbrau; that the rent had been reduced as testified by 
Mre.Markheim; that there was no building on the premises; that 
the o~mers wanted to have a restaurant and bar at that location; 
that_~ent had ,been- paid to March 31, 1954; that no rent had been 
paid since that time; that the premises are st-ill available for_ 
a restaurant and bar, and that Mre Markheim was the rental agente 
On cross-examination he ad.mi tted -_that no particular place had -
been reserved f9r a licensed business~ On.redirect examination 
he stated that some other sites_ were available but that the 
former Hofbrau site_ was preferablee 

In his memorandum counse~ for appellant contended in 
effect that (1) there was no valid license in· existence when 
respondent Township- Con~i ttee took its ae.tion, -(2) the condition 

... i 
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irn.posed (.completion· of premises) had not'.been met, (3) the 
license had expired by non-use, (4) since there was no proper 
renewal of the licens·e, -it is a !!&J:! license prohibited by the 
State Limitation Law (P.L. 1947·, Cci · .94), (5) the issuance of 
the license: would cause a traffic'/~-hazard, and (6) there is 
no need for the license at the.proposed new location• The· 
contention with respect to lack of prope~ publication is with­
out merit and was not pressedo 

Counsel for the varfous respondents in their memoran­
da replied to and denied these contentions. Their memoranda are 
to the same general effect except w1 th respect to the question 
ar_ whether or not a transfer· to the West· side of Crescent 
Boulevard had.been effectedG ----

From the foregoing ·brief digest of the evidence it 
is apparent that there is considerable confusion w:Lth respect 
to the latter question~ Indeed, the supplemental hearing on 
April 27, 1955, was scheduled in the hope that this situation 
·might be clarified. While the hoped for clarification did not·. 
materialize; and whatever the ultimate intention was, one thing 
is clear,.· i.e., there never was a transfer of the license in 
question from the site of Webervs_Hofbrau on the East side of 
Cres.cent Boulevard to any location on the West side· thereof~­
Reviewing the situation .and procedures taken: The licensed 
pranises were located on the .East side of Crescent Boulevard 
from 1934 until the fire in April. 19510 Thereafter, following 

. the proper proc.edure ,in such cases, a place-to-place transfer 
of ~the 1950-51 licens',e was sought to cover a new building· to· 
be erected,on the same site and said.transfer was authorized 
.for the sole purpose q'f permitting a renewal for the 1951~52 
licensing period. -The\ license was thereafter renewe·d for the 
1951-52 ~icensing periqd, subject to a completion-of-premises 
special condition. The\ license applications and the published 
notices and the resolutions granting such applications ·described 
the l~censed premises a~ located.on Crescent Boulevard at Air­
port Circle (the same pr'emises as had been licensed to Airport 
Grills, Inc.' trading as\ Web er R s Hofbrau) e . . , 

\ .· . 

Thereafter, on ~ay 12, 1952, respondent Township · 
Committee approved an application for transfer of the license 
person-to-person from Airport Grills, Ince; to Circle Tavern, 

. Inc., but the transfer was" not to become effeeti ve until the 
building was completed~ '-

In June i952, and annually thereafter, respondent /' 
Township Committee passed resolutions permitting the. issuanqe· 
of. the _particular license for the sole purpose of permitting the 
renewal for the next ensuing license peri~d and the premises lfera 
always described as being situated on Crescent Boulevard at · · 
Airport Circlee It was not until the application for the 1953-.54 
renewal .. that the premises were .. described as nwest side of Cresc:ent 
f..foulevard near Airport Circlee 11 The applications for the 1953-54 
and 1954-55 licensing years described the location of the prdlll- ' 
ises as being on the west side of Crescent Boulevard, but the: 
published notices and the resolutions of the Township Committee 
continued to describe the licensed premises as sit~ated, on 
Crescent Bo~levard at Airport Circlee 

Circle Tavern, Inc ol, was the holder of another license · 
(c...;6) for premises known as "PARK CREST" located on the .west side " 
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. of ,Crescent· Boulevard -near·-.:Airpo·rt,·c1rcle. ·:·It is· entire::ry ~ 
possible,. indeed prob.able, :,that·.-,:whoever filled o-qt• the: i:t.:.. ; 
cerise applications· for- Circle.; Tavern, ·Inc o, ,copied .tne. · trad~ 
name tr-PARK CREST" and, the loc~·tiqn, -:9f the· J,.:icensed · J)r·emis\_es; 

· pro·perly -. applicable· to.: licens:e:~:c~6 :when. filling· ou~ '. the·~::ap-, 
pli¢ation·for the-.lfcens:e:·.in«,ques:.~ion (C-3).; ·Th~ worq:s-_·· . 
"PARK CREST" ~ppear on. the ::t1~0-.:ap.'.plf:cat;ions -·in. q_u~sti·~n <.·1953-
54 .:and 1954~55) :but. were· str:f'clfen:•-au:t. -Evid'ently, tre _,WC?~~$ 
"PARK· CREST" were· stricken::because it was r·e.al.ized ·tlJ:a.t >tbat 
tra~El name .·did· not. apply to '-li¢ense _ C~3, ·l;>u:t -th.E:l · err·on~;oiis ; 
desc·ription of , the location.- ·or .th~e ·-~icensed_ ·0premis.es "Wa·s_.-·not 
changed~· ·r am ·-convin~ed .that :·ct·t·::n<:> · i;;ime. :did··r:esp.ondent .. ·Town.-:­
s'hip . .Cormni ttee think -it was· g,r.~·,:ti~g lic~ns~e · C-3. f·or ·_ prem-*~es 
on .the west· side· ·or Cres'c·eri·t"·B:ouJie~vard,. ··Tne publishe:d notices 
of the application:s. and ··the. -·rre,~:oiifti-ons -of ):',,-esp.ond:en. t T·ownsll;ip 
c.om:tnitte.e. all referred· to --the _r.x:e:ehs,ed -premises a.s b'-eing .1-o­
ca ted -on .C·res.cent.Boulevard,'at;it1.r:eort Cir,cle,,. the· sc;me -'·1oc:a-
-tion as fo·r the premis-es whiCh~::n.ad ·~be_:en ·lic:ensed to "WeberPs ; 
Hof brau., -~ . 

It is equally clear . tha.t r·esporident qir-cle. Tav.ern,; 
Inc·e, did not have r:tglit '.to ·pos·:ses--sion to_premise·s on ·the We:st 
s·id.e of Cres·cen t Boule-vard. On 'the other haAd it ~p.pe·~rs ·rr.om 
the·~ test~ony at the supplemental · he~r'ing tl).a t Circle "·Tavern~,. 
Inc~, had exclusive right·to :pos~f~:ssion to ·_the qld Ho!b_rau·prem­
ise.$ on the ·-E_ast side of ··Cresc·e~-t-:s.oule·vard. and actually pai,d 
rent the.ref or un.til March. Jl., 1954· Thereaf·.t.er no -further r·ent . 
was ·pai_d, and -tpe mos~ tQ.at can-~be said on· :~he que:s~ion _of ~~Jg~t 
to possession. .i·s that th_e premis·-es :were "a..v'.ailablett ·a.'t all time~s·e 
Ir :tn ·June 1954, when applicat:ion ·was made .for the reD:ewal :of 
license C-3 for the 1954~55 licensing period, proper 'ohj,ec·t~on . 
had;~ b:een -made based upon iack ·;_.of ._e:xc'l~usi ve r·i.ght to pos ses-~3'l:on_, . 
. such obj-ection might well;- havei;~p-re:vailed. :Howeve·r, no .. sue~ ·· 
opj¢ction was -made and no ap.p~~i_ :was. taken ·mthin the :thir·tyi'"' 
day·:_period- p.r-escribed by la-w "(R.~Bfl 33':1-22). -As was !pointed.: 

. out··"in .Atlantic County Licens.ed::B,:everage :.A.s:-~o;c-ia.tion, e·t al. v. 
Hamil ton, ·e't .al .• , "Bulletin 879; :·_r·tem" 5,- ·ma·t,ters ·of. "th::is 'kirid · 
shoi.ild be corrected upon dire_c~t ·appeal in tb.e manne·r :-and. wi'thin 
the·. limita·-eions, e:x;pressly ·provi:d'ed fn -the s.~t$.'tute and w~t ·c·o1.:.. 

·laterally-. With .respect to ·:th:i.-'S ·matter app·ellant is .out ·of 
.tim~ iri this appeal. FUrthermore;, _ln the factual situat1on 
before us, ·any lack of right to :possession to preinise·s ·at ·or 
·neqr Airport C-ir cle ·is of stn~ll: moment since there is no a.ttemp1; 
·to condu9t the ltc·ensed .bUt>tness at that lo.-cation and, -sinc·e tne 
licen.se is being transferred t9 a wholly ;new location, -no. one was 
harmed by .the erroneous des·crip-t·ion '.(in the publ'ished notice's ·o:f 
appl.lcation) -of the pr·emi-ses from whi·ch the transfer ·wa,s . sought:. 
"I finq· that there was· a valid .l.icen·se in ·e.xistenc·e capabl·e "Or b~-
ing· .. transferred" . , · 

· With resp·ect to th.·e .-co~nte-ntion th-at the sp-~ciaJ. oondi~ 
tiori requlring co.mpletion of pr:ein·ises· had not -been met; . 1 t has 
long beeri. held that the local -is.suing ,authority -may grEi.nt a. li~ 
cense for the sole purpos·e of .Permitting a .r-e.newal and may renew 
·the <11cense su~ject to a comp1·~tioh-of-pre1nfs~s sp~cial conqi ti:o:o~ 
but_- that the license may not ac.·tually be issued until. the s·p.eo;lal 
condition has been complied Wj. th.. See Pass:ar.ella v. Board :of -Com-

· missioners,. 1 N eJ .8uper. 313 (Api:l'•Dive 1949) e · It has also :beeh 
held. that the issuing authority may.; i:h that sj.tuation, grant, a 
person-to-per.son ~nd place~to7pl_ace trahsfe·r if, prior to 5uch 
granting; it passe.s. a resolution au tht;>rizing the issuance Qf the 
lic·ens·e for the sole purpose of p$r:tn:i.tting the transfere Thatcher 
Ve Washington Township, Bulletin ,$89; I.tern l. That was done nere. 



BULLETIN 1064 PAGE 15 

. : With 
1 
respect to non-user,, while, generally speaking,. 

licenses are issued to: serve a. public need and, ·.consequently 1 . 

the privilege ought to be exercised,· mere non-user'does not 
·. invalidate .the l·icense. As was said in Empire Liquor Co. v. 

·. · Newark, Bulletin 995, Item: .2: : 

' ' 

· "Mere· non-user does not affect the legal status of a·· li­
cense. 'Protracted non-user might, in a given c.ase, 
c·ause a municipal issuing authori tu. to determ~ne against 
granting· renewal [Re Tarantola, Bulletin 57·0, Item ·5], · 
b\lt such a circumstance is not present in th.e instant 
appeal•" 

. ' ' . 

. ·, ··From the record in the instant case it is clear that the non- ,· 
user was due largely' to the activ,i ties of the Stat~ Highway De,., 

. partment which contemp4.a ted, and apparently actually. made, some· 
structural changes at Airport Circlee 

I find no merit in the contention that. there wa·s, no 
proper renewal and that the license.was ip fact a new license. 
The detailed recitation of respor:ident Township Committee's 
action.~.this regard speaks( for itselfe 

Nor do I ·r1Ila..any merit in the contention that the 
.·:issuance of the license would create a traffic hazard. Even 
· those- who made the claim admitted that any busin~ss established · 

· :.·alor,tg.the highway in
1 
question would result in a traffic hazard.­

. Mr. Gordon admitted that his own business caused somewhat or· a 
. traffic hazarde \ 

, ,J • I \ 

. · With respec~ to the questiOn of the .need for a license· 
"at the proposed new lopation, a finding that such need.existed 
·1s implicit in respond~nt Township Committeevs action. The 
tactual situation discl\osed by the record in this case; including 
the fact that Admiral· wi1son Boulevard is most heavily traveled 
and~ thus, carries many 1transients; the fact that Mr. Gordon ad­
mitted that most of his 

1

customers .are transients,, and the further 
fact that there formerly was a plenary retail oonswnption license. 
at the same premises to W,hich this transfer is sought amply jus­
tified the finding that s'uch public need existede 

' , \ 

~ ·. · .. · , Under aJ.l the rAct~ and circumstan.ces. or this case, ~1 
· - .find that. appellant has failed to carry the burden imposed by 

· Rule 6 of State Regulations Noel5 of. establishing that the. ao .... 
··.·. tion of the respondent issuing authority was erroneous and should· 

be· ·reversed& 

Accordinglyl' j_t _is, on this l.2tb. day of May, i95·;,, 
J 

ORDERED that the action of the respondent .Tomishi-p · 
.committee be and the same is hereby affirmed, and the appeal 
.herein be and the. same is hereby dismissede - · 

WILLIAM HOWE.DAVIS, 
Directo.ro 
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.30 LOTTERIES - SALE ON LICENSED PREMH3ES OF TICKETS IN 
LICENSED RAFFLE - WHEN PERMISSIBLE AND NOT PERMISSIBLEo 

LICENSED PREMISES - SALE OF ALCOHOLIC BEVERAGES NOT 
PROHIBITED DURING CONDUC~ OF LICENSED R.AFFLEe 

Ea Marco Stirone, Esqe, 
Town Attorney~ 
Morristown, N t;) J e 

May 10, 1.9550 

This acknowledges your letter of May Jd. concerning 
sale of tick.ets in a licensed raffle on liquor licensed prem­
ise-~ and sale of alcoholic beverages during the conduct of such 
r~fflese . 

So far as the Alcoholic Beverage Law and regulations are 
concerned, ther~3 is no objection to the sale of such tickets on 
liquor licensed premises in the mu_nicipality which has licensed 
the raff.le or 111 municipalities which by referendum have adopted 
the provisions. of the Raffles Licensing Law (R~ 8 e 5: 8-50) e 

See Rules 6 and 7 of State Regulations NoG 20, which exclude from. 
~heir prohibition of sale of lottery tickets on licensed.prem­
ises tickets in raffles being conducted pursuant to the Raffles 
Licensing Lawe However, the sale of such tickets is·prohibited 
by the cited rules on licensed premises in municipalities which 
have not adopted the provisions of the Raffles Licensing Lawe 
Cf. Re Se 5:8-51 and 67~ 

With respect to sale of alcoholic beverages during the 
conduct of the actual raffle (as distinguished from the conduct 
of bingo games), you will note that there is no prohibition of. 
such sale contained in the cited rulese In this connection, 
compare the provisions of Re S $ 5: 8-32 (which prohibits cop.duet 
of bingo games in rooms or outdoor areas where alc-oholic bever-- . 

. ages are sold and served during the progress 1of the games) and 
. · RI!! S.e 5:8-60 (a companion provision as to rafflesJJ which. con-. 

tains no similar prohibition)~ · · . 

WILLIAM HOWE DAVIS, 
Director e 


