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Notice of Appeal.

NEW JERSEY SUPREME COURT.

Charles R. Christy, et al., part-
ners trading as Charles R.
Christry & Son,
Plaintiff,
vs. In Tort. 10
New York Central & Hudson

River Railroad Company,
Dtfendant.

Take Notice:
tt,5r<at the,d®&endant above named, appeals to
the Court of Errors and Appeals of the State of

New Jersey, from the whole of the judgment en- 20
tered in this cause.

- Yours Respectfully,
Dated November 24, 1916.

VREDENBURGrH, WALL & CAREY,
To Defendant’s Attorneys.

Edmund W. Wakelee, EsQ.,

Plaintiff’s Attorney.

Filed November 1915
30

40
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Grounds of Appeal.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Charles R. Christy, et al., part-
ners as C. R. Christy & Son,
Plaintiffs and Respondents,

vyy  VS-

New York Central & Hudson
River Railroad Company,

Defendant and Appellant.

*

The Appellant states the following grounds of

appeal :
1. The trial Judge admitted, against the oh-

20 jection of the defendant, the communication of A.

30

40

IL Smith, Vice-President and General Manager
of the defendant Company, dated January 6, 1909,
to the Public Service Commission, Second Dis-
trict, State of New York (page 300-302 inclusive
of the printed case.)

2. The trial Judge admitted in evidence against
the objection of the defendant, pages 2075 to 2083
inclusive, of the proceedings before the Public
Service Commission for the Second Department
of the State of New York, embodying the state-
ment of Mr. Martin E. MeClary before said Com-
mission. (Pages 338 to 346 inclusive of the print-
ed case.)

3. The Court refused to charge the following
request of the defendant:

“Plaintiff’s right of action, if any, having
accrued September 27, 1908, the law of this
State presumes that plaintiff’s demands were
paid or released within one year thereafter.
This presumption has not been rebutted and
the verdict must be for defendant.”

VREDENBURGH, WALL & CAREY,
Attorneys for Appellant.
Service acknowledged January 10, 1917.
Wendell J. Wrioht,
Plaintiff's Attorney,
rv 11, 1917.



Declaration.
NEW JERSEY SUPREME COURT.
Of the day of November, 1909.

Bergen County, SS.:

New York Central and Hudson River Railroad
Company, the defendant in this suit, was sum-
moned to answer unto Charles R. Christy and
Charles Roland Christy, Junior, partners trading
as C. R. Christy & Son, the plaintiff’s therein in
an action of tort, and thereupon the said plaintiffs,
by Edmund W. Wakelee, their attorney, complain
for that whereas the said defendant heretofore, to
wit, on the twenty-seventh day of September, 1908,
as well as before that time and from thence hither-
to was the lessor and operator of a certain line
of railroad extending from Mohawk to Malone, in
the State of New York; that said railroad as afore-
said, was leased, used, occupied, maintained, op-
erated, possessed and controlled by the said de-
fendant and the said defendant was at the time
aforesaid and prior to that time and from thence
hitherto continuously using, managing and oper-
ating said railroad as a common carrier for hire
in the transportation of merchandise and pas-
sengers, and for that purpose put on said railroad
and the tracks thereof one or more locomotive
engines driven and used in the said business of
the said defendant as a common carrier as afore-
said, and did cause said engine and engines on
said days and times aforesaid to pass and repass
a great number of times over the tracks of said
railroad between the said Mohawk and Malone,
in the State of New York, to wit, in the County
of Bergen and State of New Jersey, and that on
the twenty-seventh day of September, 1908, and
prior thereto the said defendant had negligently,
carelessly and wrongfully allowed the roadbed,
track and lands comprising the right of way of the

10
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Declaration

said defendant company to become covered with a
great quantity of grass, weeds and other vege-
table and highly inflammable matter and to be-
come foul and to become dangerous to adjacent
properties and to the property of others adjacent
to and in the vicinity of the said right of way and
tracks of the said defendant by reason of the great
inflammability of the material, grass, weeds and
other vegetable matter which the said defendant
had negligently and wrongfully allowed to accu-
mulate along said roadbed, track and lands com-
prising the right of way in the possession and
under the control of the said defendant; and for
that the said locomotive engines of the said de-
fendant on or about the twenty-seventh day of
September, 1908, and while so passing and re-
passing were defectively and improperly and
negligently made and constructed and were im-
properly and negligently managed and operated,
and by reason of the negligent, defective and im-
proper construction and operation of the said
locomotive engines of the defendant and by reason
of the negligence of the defendant in allowing the
said roadbed, track and lands comprising the said
right of way of the defendant to become foul ana
covered with dry grass, weeds and other vegetable
and highly inflammable matter, fire was by the ae-
fendant negligently and carelessly allowed to be
communicated and was by the defendan wrong
fully and negligently communicated from saia io-
comotive engines to said dry grass, weeds and
other vegetable and highly inflammable matter on
said tracks, roadbed and lands comprising
right of way in the possession of and uner
control of the said defendant, and”such fire was
by the said defendant by reason of the

and improper locomotive engines and e

ive, improper and negligent manner m which tne
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Declaration

same were operated and managed by means of
sparks negligently and wrongfully emitted from
the said locomotive engines caused by the im-
proper and defective construction and the im-
proper and negligent methpd of operating the said
locomotive engines communicated to the said dry
grass, weeds and other vegetable and highly in-
flammable matter which the defendant herein had
negligently and carelessly and wrongfully allowed
upon the roadbed, tracks and lands comprising
the right of way and under its control and man-
agement thereby causing fire to be communicated
to certain cut and piled boards, timber and lum-
ber, the property of the said plaintiffs stored by
the said plaintiffs at their yards on a certain sid-
ing connecting with the railroad of the said de-
fendant near Long Lake West, Hamilton County,
New York, to wit, in the County of Bergen and
State of New Jersey,-whereby and by means of
the said several negligent and wrongful acts of
the said defendant, the said cut and piled board,
timbers and lumber of the plaintiffs on the day
aforesaid, at the place aforesaid, to wit, at Hack-
ensack, in the County of Bergen and State of
New Jersey, then and there become ignited and
burned and wholly and totally consumed and de-
stroyed by fire and lost to the said plaintiffs to
the great damage of the plaintiffs, to wit, to the
amount of Fifty thousand dollars.

And also for that whereas the said defendant
heretofore, to wit, on the twenty-seventh d$y of
September, 1908, as well as before that time and
from thence hitherto was the lessor and operator
of a certain line of railroad extending from Herki-
nier to Malone in the State of New York, to wit,
in the County of Bergen and State of New Jersey;
that said railroad as aforesaid was leased, used,
occupied, maintained, operated, possessed and

ia
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Declaration

controlled by the said defendant, and the said de-
fendant was at the time aforesaid and prior to
that time and from thence hitherto continuously
using, managing and operating the said railroad
as a common carrier for hire in the transporta-
tion of merchandise and passengers, and for that
purpose put upon said railroad and the tracks
thereof one or more locomotive engines driven
and used in the said business of the said defend-
ant as aforesaid, and did cause said engine and
engines on said day and times aforesaid to pass
and repass a great number of times over™ the
tracks of said railroad between said Herkimer
and Malone, in the State of New York, to wit, in
the County of Bergen and State of New Jersey,
and that on the twenty-seventh day of September,
1908, the said defendant allowed and permitted
said locomotive engines of the said defendant
used as aforesaid to be improperly and negligent-
ly managed and operated, and did use improper
and defective locomotive engines in the carrying
on of its business aforesaid at the place aforesaid
and by reason of the negligent, defective and im-
proper construction and operation of the said lo-
comotive engines of the said defendant, negligen-
ly caused and permitted fire to be communicated
from said defective and improperly constructed
locomotive engines of the said™ defendant to cer
tain sawed and piled boards, timber and uni er,
the property of said plaintiffs, lawfully stored by

.the said plaintiffs at their yards on a certain sid-

ing connecting with the said railroad of the said
defendant at a point near Long Lake West, Ham-
ilton County, New York, to wit, in the County ot
Bergen and State of New Jersey, where y an

means of the said several negligent and wrongfu
acts of the said defendant the said cut, sawed and
piled boards, timbers and lumber of the said plain-
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tiffs on the day aforesaid at the place aforesaid,
to wit, at Hackensack, in the County of Bergen and
State of New Jersey, then and there became
ignited and burned and wholly and totally con-
sumed and destroyed by fire and lost to the said
plaintiffs, to the great damage of the said plain-
tiffs, to wit, the sum of Fifty thousand dollars.
Wherefore, the said plaintiffs bring their suit,
&
EDMUND W. WAKELEE,
Attorney for Plaintiff.

Pleas.

And the said defendant, by Vredenburgh, Wall
& Carey,.its attorneys, comes and defends the
wrong and injury when, &c., and says that it is
not guilty of the said supposed grievances above
laid to its charge, or any or either of them, in
manner and form as the said plaintiffs have above
thereof complained against it, the said defendant
and of this it puts itself upon the country, &c.

And for a further plea in this behalf, the said
defendant, by leave of the court for this purpose
first had and obtained, according to the form of
the statute in such case made and provided, says
that the said plaintiffs ought not to have or main-
tain their aforesaid action thereof against it, the
sad defendant, because it says that the said causes
of action arose in the State of New York and ac-
crued to the said plaintiffs therein and not in the
State of New Jersey, more than one year next
before the commencement of this suit; and the
defendant avers that the said plaintiffs released
the said causes of action to the said defendant at
the expiration of one year after the said causes

10

20

30

40
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Pleas,

of action accrued, and this the said defendant is
ready to verify; wherefore it prays judgment if
the said plaintiffs ought to have or maintain their
aforesaid action thereof against it.

And for further plea in this behalf, the said
defendant, by leave of the court here for this pur-
pose first had and obtained, according to the form
of the statute in such case made and provided,
says that the said plaintiffs ought not to have or
maintain their aforesaid action thereof against
it, the said defendant, because it says that at the
expiration of one year from the 27th day of Sep-
tember, 1908, and before the commencement of
this suit, at to wit, Malone in the State of New
York, in the County of Herkimer, the said defend-
ant paid to the said plaintiffs the sum of Fifty
Thousand Dollars ($50,000), and this the said de-
fendant is ready to verify; wherefore it prays
judgment if the plaintiffs ought to have or main-
tain their aforesaid action thereof against it.

And for a further plea in this behalf, the said
defendant, by leave of the court here for this
purpose first had and obtained, according to the
form of the statute in such case made and pro-
vided, says that the said plaintiffs ought not to
have or maintain their aforesaid action thereof
against it, the said defendant, because it says that
the said several supposed causes of action ac-
crued to the plaintiffs in the State of New York
and did not arise from fire communicated di-
rectly from the premises of this defendant, but
from fire which first spread over other and inter-
vening lands not owned or controlled by this de-
fendant, which lands were covered with inflam-
mable material and without which fire could not
have extended upon the premises of the plaintiffs;
by reason whereof, under the laws of the State ot
New York, this defendant is not liable to the said
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plaintiffs for any damages from fire arising upon
the premises of the plaintiffs, and this the said
defendant is ready to verify; wherefore it prays
judgment if the said plaintiffs ought to have or
maintain their aforesaid action thereof against it.

VREDENBURGH, WALL & CAREY,
Attorneys of Defendant.

Replications.

And the said plaintiffs as to the said plea of
the said defendant by it secondly above pleaded
say that the said plaintiffs by reason of anything
by the said defendant in said plea allaged ought
not to be barred from having and maintaining
their aforesaid action thereof against the said
defendant, because they say that they, the said
plaintiffs, did not release the said causes of action
to the defendant at the expiration of one year
after the said causes of action accrued, and that
said causes of action have never been released by
the said plaintiffs to the said defendant, in man-
ner and form as in said plea alleged, and this the
said plaintiffs pray may be inquired of by the
country.

And the said plaintiffs as to the said plea of the
said defendant thirdly above pleaded say that the
said plaintiffs by reason of anything by the said
defendant in said plea alleged ought not to be
barred from having and maintaining their afore-
said action thereof against the said defendant, be-
cause they say that at the time and place afore-
said, to wit, at the expiration of one year from the
twenty-seventh day of September, 1908, and be-
fore the commencement of this suit, to wit, at
Malone, in the County of Herkimer and State of

on
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New York, the said defendant did not pay to the
said plaintiffs the sum of fifty thousand dollars
or any other sum as the said defendant hath above
in its said third plea in that behalf alleged, and
this they, the said plaintiffs, pray may be inquired
of by the country, &c.
And the said plaintiffs as to the said plea of
10 the said defendant by its fourthly above pleaded
say that the said plaintiffs by reason of anything
by the said defendant in said plea alleged ought
not to be barred from having and maintaining
their aforesaid action thereof against the said de-
fendant, because they say that the said several
supposed causes of action accrued to the plaintiffs
in the State of New York, but that it is not true
that under the laws of the State of New York the
said defendant is not liable to the said plaintiffs
20 for damage from fire arising upon the premises of
the said plaintiffs; that it is not the law of the
State of New York that this defendant is not
liable to the plaintiffs for damage from fire not
communicated directly from the premises of the
defendant, but from fire which first spread over
other and intervening lands not owned and con-
trolled by the defendant upon which lands were
infla.mmfl.hift material and without which fire coul
not have extended upon the premises of the plain-
gp tiffs in manner and form as the said defendan
hath above in its said second plea in that behail
alleged, and this, they, the said plaintiffs pray

may be inquired of b% the country.
EDMUND W. WAKELEE,
4 Plaintiffs,

Judgment final was entered November

17,1916, as of December 29,1915.
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Testimony.

NEW JERSEY SUPREME COURT.

C. R. Cnhristy et al., trading as
C. R. Christy & Son,

N. Y. C. &H. R. R. R. Co.

Tried December 16, 20, 21, 22 and 23, 1915, be-
fore Speer, J. and a jury.

Edmund W. Wakelee (Mr. Wright) for the
plaintiff.

Vredenburgh, Wall & Carey for the defendant.

Counsel open to the jury.

Mr. Carey: (In his opening to the jury). There
is another element in the case, which is partially
a question of law and will to some extent perhaps
be a question of fact, and that is the question of
the law which is to govern the rights and liabili-
ties of the parties in this case. This accident, or
this destruction of property, as you observe from
the opening of counsel, took place in the State of
New York, up in the Adirondack section. The
railroad of the defendant of course is located in
that section. The defendant company is a New
York corporation. The plaintiff was doing busi-
ness in Hamilton County, New York, so that the
rights and liabilities of the parties it will be the
contention of the defendant—and the court will
give you the law on that subject—are governed
by the law of the state of New York, and our con-

10
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Documentary Evidence

tention is that the law of the state of New York—
which of course is again for the construction of
the court—is to this elfect, that if a hre originates
on property of the defendant and spreads from
that property onto the property of a third party
and from the property of tne third party spreads
to the property of the plaintiff and does damage
on the lands and property of the plaintiff, the
intervention of the property of a third party be-
tween the origin of the fire and the place where
the damage is done discharges the defendant from
liability to the plaintiff. * * * *

A further question will arise, as to whether or
not this action was brought within the time that
it should be brought. That will be largely a ques-
tion of law, although perhaps a mixed question
of law and fact, but that question | need not, I
think, open to the jury. That will be primarily a
guestion for the court to determine. The action
was brought a little more than fourteen months
after the origin of the fire, and the question is
in the case whether or not the action should have
been brought within a year in order to be main-
tained.

The Court: Well, there is no question | suppose
about the fact that the law of New Jersey is ap-
plicable to that proposition.

Mr. Carey: That has been before the supreme
court, and 1| will furnish the opinion of the

ipreme court, to your honor.

The Court: | will hear you on the other law

oint.t. We might as well get that disposed ol

nee and for all so far as this court is concerned,

3 to whether or not the New York law app ies

r the New Jersey law applies with respect to the

(Counsel argue and hand the court memoranda

of cases.)
(Eecess.)
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Afternoon session:

Mr. Wright: 1 desire to offer in evidence a map
showing the situation in and about Long Lake
West village and the switch and lumber siding.
The map is marked on the back, for the purpose
of identification, “ Exhibit P-1, Jan. 18, 1912.”

Mr. Carey: I am willing that the map should
go in evidence, subject to any corrections which
we may develop in connection with the testi-
mony.

(Map marked Exhibit P-1).

Mr. Wright: | also desire to offer in evidence
a section of the U. S. Geological Survey, marked
“Topography, State of New York,” and known
as Tupper Lake Quadrangle.

Mr. Carey: | am willing that that go in on the
same basis, subject to any corrections that the
testimony may develop.

(Marked P-2).

Mr. Wright: 1 wish to offer in evidence four
photographs showing the territory in and around
Long Lake West station.

Mr. Carey: | am willing that these should go
in evidence subject to any corrections which may
develop by the evidence and subject also to their
being shown to be relevant and material by the
evidence which will be put in later on.

(Marked P-3, 4, 5 and 6).

Mr. Wright: 1 also wish to offer in evidence en-
largements of the photographs P-3, 4, 5 and 6.

Mr. Carey: | am willing that those should go in
on the same basis as the others.

(Marked P-3-a, P-4-a, P-5-aand P-6-a.)

ia
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40
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Watson B. Clark, for Plaintiff—Direct
W atson B. Clark, sworn.

Direct Examination by Mr. Wright:

Q. Where do yon live? A. Tenafly, New
Jersey.

Q. What is yonr business or profession? A. |
am a civil engineer and surveyor.

Q. How long have you been engaged in that
profession? A. Since 1891.

Q. What experience have you had in survey-
ing? A. Well, | have had a general engineering
practise in construction work. | am a city sur-
veyor of New York, licensed city surveyor, and
have an office at 30 Church street. | have repre-
sented seven or eight boroughs, one city and two
townships in the northeastern section of New
Jersey.

Q. Are you familiar with the section of the
Adirondacks near North Lake West station? A.
I am.

Q. How long have you known that section? A.
| went up there on November 9th and examined it.
1 have been through there, passed there frequent-
ly, but I went up there on November 9th this year.

Q. And for what purpose? A. To make a sur-
vey showing the topography of the land lyiug
southeast and along the tracks south of the sta-
tion, from Long Lake West south.

Q. And did you make a survey of that territory?
A. Tmade a survey of that territory.

Q. Did you make a survey of the tracks of the
New York Central from Long Lake West south
for approximately three quarters of a mile? A.
surveyed for over a mile south.

Mr. Carey: What is that answer?

A. | surveyed for over a mile to the south.
Q. And did you do that yourself? A. | did.



13
Watson B. Clark, for Plaintiff—Direct

Q Did you make a map from that survey? A.
The map was prepared.

Q. Under vyour supervision? A. Under my
direction. It was compared with my notes and |
checked the map up and it agrees with the notes
taken by me.

Q. Does this map which | have in my hand cor-
rectly portray the surveys which you made? A.
It does.

Mr. Wright: | desire to offer this map in
evidence. Any objection?

Mr. Carey: Put it in subject to any correc-
tions which we may find ought to be made.
(Marked P-7).

Q Now, Mr. Clark, that map as it stands, what
point of the compass is toward the top, generally
speaking? A. Generally speaking, north. e

Q. And is the point of the compass shown on
there by an arrow? A. Is is, in the upper left
hand corner.

Q. Suppose you come over here where you can
point. What do the black lines running from the
top toward the bottom indicate? A. This line
represents a single track road running from the
station at the top of the map southerly a distance
of 6,700 feet.

Q What does the black line running off at an
angle to the right indicate? A. A switch running
into the lumber company’s property—yard.

Q. What does the square on the south side of
the track, about opposite the far point of the
switch indicate? A. That is the foundation of an
old section house.

Q What does the black square still further to
q e left of that indicate? A. The Monahan resi-

ence.

Q Now there is a black rectangle a little fur-
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ther south and to the east of the track; what does
that indicate! A. That is a sort of a coal shed or
something at the present time—a building at the
present time.

Q. A little south of that on the opposite side of
the track there is another square in black. What
does that indicate! A. That black square repre-
sents a dwelling.

Q, Then still further south there are two small-
er black squares. A. Two small houses used by
the railroad—section houses apparently a tool
house—car house.

Q. Now at the upper part of that map there ap-
parently are two sets of tracks; is that true! A.
There is a main track and a switch.

Q. And the switch commenced about where,
from the southerly end! A. 2200 feet south of
the north end of the station, about.

Q. Now I call your attention to a little mark in
black farther down the track, and just around the
first curve; what does that indicate! A. That is
a mile post, or a sign post there—a mile post.

Q. Do you recall what number is on it! If you
don’t never mind. | thought may be you did. A.
940; 3,700 feet south of the station.

Q. In what direction does the track run from
the station south! What direction on the com-
pass! A. Southwesterly.

Q. Then there is a bend to the left, is there not!
A. Yes.

Q. Then in what direction does the track run!
A. About south.

Q. About north and south! A. Yes.

Q. Then there is another bend to the right, is
that correct! A. Going south! _

Q. Going south. A. Yes; to the right. 1 a
runs southwesterly at a tangent to that point.

Q. And the track after it gets around that bend
runs in what direction! A. Southwesterly.
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Q. Now the first bend going south from the sta-
tion, what is the angle of that turn-curve? A, A
little over 31 degrees.

Q And what is the angle of the second bend go-
ing south from the station? A. 44 degrees.

Q. Now I notice that you have placed upon the
map dotted red lines with figures at the end of
each of the dotted lines. What does that indi-
cate? A. The dotted line indicates the line of
eight and the figures on the end represent the rela-
tive elevation of that point as compared with the
point at the station.

Q So you made a survey of the elevation of the
land to the east of the track through this half
mile, did you? A. A mile, yes.

Q. About a mile. And what was the elevation
of the track at the station, or at least what dis-
tance did you take for the purpose of your sur-
vey? A. Took the elevation of the station steps,
1784 feet, | believe.

Q. Have you your original notes with you? A.
(After referring to notes) 1785 feet at the sta-
tion. We assumed that was the elevation.

Q That is 1785 feet above what? A. High
water. It compares practically with the goverat-
ment survey.

Q And that was your base line, is that correct?
A. That was the base of my plane that | used for
comparison.

Q. So from that plane the other elevations were
made by actual survey? A. They were.

Q And therefore whether or not the figures
which you have given as the elevation plane were
correct or not, the difference between that figure
and the other figures would indicate the different
m elevation? A. It would.

Q. Will you please describe generally the char-

9q

acter of the land on either side of the railroad 40
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track from the station southerly as far as your
survey shows? A. The land from a point about
—well, a thousand feet south of the station to-
ward the Monahan house, rises from the edge of
the track toward the west. At approximately
2,500 feet from the station a little break runs in
under the track to the east of the track. For a
distance of approximately 2000 feet there is a
swamp or low land extending east of the track
variable distances, varying from that point to 600
to 650, 500 feet, to a point opposite the end of the
switch of 800 feet. This was practically level, or
based on my elevations there, approximately 1780
feet. West of that point there is a ridge rises;
it rises very abruptly and very rapidly

Mr. Carey: West of that point?

A. East of that point—excuse me. East of the
easterly edge of the swamp. The hill terminates
at the easterly edge of the swamp; and from that
point the land rises rapidly toward the west to a
summit height varying—

The Court:  You do not mean toward the
west?

A. Toward the east; to a summit height varying
from 75 to 90 feet above the swamp. It then ap-
pears to flatten out. Behind that is another large
mountain range running approximately northeast
and southwest.

Q. Does that ridge you have just spoken of come
near the railroad at any point? A. At about
3400 feet below the station the tracks cut through
between the rock and the ridge, and it is about
starting at about eight feet above the track it rap-
idly rises up to the point of 90 feet above e
swamp.

Q. What are the red figures which you show
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alongside of each of the red dotted lines. A. The
distances from the west rail of the track to the
point where the elevation—

Q. East or west? A. West rail of the track, to
the point where the elevations were taken.

Q. Say for instance taking this dotted line which
reads 1100 feet; that means that taking the line
of sight as shown by the dotted line— A. To the
apex of that hill.

Q. To the point where the little X is—it means
that in that eleven hundred feet there is a rise
of from 1785 plus to 1875 plus? A. Yes, sir.

Q. And the other lines all mean the same; is
that correct? A. Yes.

Q. Could you draw on there approximately the
southerly and easterly line of what you call the
swamp? A. Yes.

Q. Will you do so? (Witness does so0).

Q. You have the line on there in blue pencil?
A. Blue pencil.

Q. And that indicates approximately the south-
erly and easterly line of what you have called the
swamp? Is that correct? A. Yes, sir.

Q. And it extends from that line all the way to
the railroad tracks? A. From there to the fill of
the railroad track.

Q. Now south of the first bend, what is the con-
dition there at the point where you said there was
acut? Describe it from there on down. A. From
station 34—that is 3400 feet from the station—a
little over half a mile—the ground falls away
quite rapidly in a southerly direction with a few
spurs of rocks protruding, crossing the general
line of the land, extending from 34 down to this
point, 6200 feet, about a mile and an eighth from
the station. There are several little streams go-
ing into these lowlands and the main mountain
approaches the track at this point at the south end
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of the map, running off in a northeasterly direc-
tion and rising very high above the track. At the
southerly end of the map the mountain to the east
is approximately a thousand feet away, at least
the high portion of that mountain, and rises from
two to three hundred feet hove the track.

Q. Within a thousand feet? A. The highest
apex is over a thousand feet at this point.

Q. But I mean your map shows— A. At a
thousand feet the elevation was then nearly three
hundred feet above the track.

Q. Now this ridge that you have described
where the cut was, what direction does that run?
Just indicate about where it commences at the
track and which direction it runs. A. The ridge
starts at the station, at approximately 3400 feet
south from the northerly end of the station, and
curves around first in an easterly direction and
then in a northeasterly direction, following the
blue line of the swamp at a distance varying from
300 to 800 feet from the easterly edge of the
swamp;rhe Court: Following how far from the

swamp?

A. Varying from 300 to 500 feet east of the blue
line of the swamp | have indicated. .

Q. What do you mean, “varies from 300 to ouu
feet?”—the apex of the ridge? A. The apex of
the ridge as seen from the track.

Q. The top of the hill in other words? A. me
tOp Of the hi“. ) - 1 ] 337935 77

Q. Will you describe the territory rlght aroun
the station, particularly to the eastward o
track? A. There is a roadway leading on m a
southeasterly and easterly direction, turning
around into an easterly direction, startlJ?
the station, and to the northeast of the station
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ground rises rapidly, the swamp extending south-
erly to a point approximately two or three hun-
dred feet south of the sheds shown at the station.

Q. The swamp extends northerly? A. Yes.

Q. There is no swamp at the station? A. No;
just flat land.

Q. But the swamp you have previously spoken
of runs up to a point somewhere near the station
b_ut south of it; is that what you mean? A. Yes,
Sir.

Q. And that hill that is just east of the station,
how does that run, what direction? A. It dies
down as it approaches the northeasterly edge of
the swamp, and rises, increases in height in a
northeasterly direction.

Q. You may take the stand for a minute now.
I forgot to ask you how far it was from the sta-
tion to the point south of the Christy switch. |
assume these little figures in here marked 10 plus
double 0 will represent hundreds of feet? A. That
represents hundreds.

Q. So where the figures appear 110 plus double
0” that means a thousand feet? A. A thousand
feet from the north end of the station.

Q. And that is true all the way down the map,
so that by looking at the map and referring to the
figures you can tell just how many feet that point
is away from the north end of the station? A.
Yes, sir.

Q. I show you exhibit P-5-a and ask you if you
recognize what that is. A. That is a photograph
showing the foundation of the old section house,
the building used for coal and dwelling on the east
side of the track, and the hill east of the swamp,
looking southeasterly from the north side of the
Monahan home.

Q. North side? A. South side of the Monahan
borne.

iq
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Q. It is looking straight across the track, is it
not? A. Yes—a little southeasterly.

Q. Does this picture show the ridge which you
have testified to which was just at the south and
east of the swamp as indicated by your blue line
on the map, P-7? A. It does. It shows a dark
line, with the trees—that is the top of the ridge as
located by me; and the mountain range further
back is shown; also the hill lying east of the sta-
tion, running off in a northeasterly direction, and
dying down as it comes down to the meadow.

Q. I show you P-4-a. Do you recognize that
picture! If so, what is it? A. That shows the
mile post south of the station and the straight
track after getting around the first bend.

Q. Looking in what direction generally is that?
A. Looking northerly.

Q. And does the picture show where the ridge
that you have spoken about commences with refer-
ence to the railroad track? A. Yes; it starts right
in here, in near the-—above the mile post, and runs
off here.

Q. Is the portion of the picture in the fore-
ground showing rocks and a cut—is that the cut
you testified to a few minutes ago? A. The cut I
had reference to is the cut above the mile post.
This is the second cut south.

Q. I show you P-3-a; do you recognize that? If
so, what does that show? A. That is a view look-
ing from the northeast—north of the station
looking southerly along the track.

Q. The building in the foreground is what? A
Is the station.

Q. And what are the buildings to the right of the
station, and up on the hill at the east side ot e
track? A. The Monahan house and barns.

Q. And this picture in the foreground to the
left shows the hill that you spoke of? A. The be-
ginning of the hill.
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Q. The beginning of the hill that is east of the
station? A. Yes.

Mr. Wright: | think it would be a good
time for the jury to see these pictures now
that they have been explained. This P-3 is the
one looking south that he has just spoken of.
P-4 is the one looking north, the mile post at
the first bend that he has testified to. P-6-a
is the one from Monahan’s house looking
to the southeast. P-5 is identical with the
one you have already looked at except that it
shows a bit more of the stone—just a little
bit different.

Cross Examination by Mr. Carey:

Q Mr. Clark, you made this survey yourself?
A. | directed it and made the major part of it; |
acted as head of the party in making the survey
and was there on the work all the way through.

Q How many were there in the party ? A. Two
besides myself.

Q And you took the notes yourself? A. | took
the notes myself.

Q. And made the map from your notes? A. The
ftiap was made from my notes and | afterwards
compared the map with my notes, and this is a
correct representation of the notes.

Q How long were you in making the survey?
A. 1 got there in the morning at about four o’clock
and we started as soon as it was light and worked
till dark.

Q Was the party with you all the time? A.
Ihey were.

Q And you completed your survey of the

round at that time? A. | completed my notes

at day.

Q@ You spoke of the railroad in general terms
as running north and south. The road from the

ja
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Station down to the first curve is in what direc*
tion? A, Northeasterly direction.

Q. Running northeasterly and southwesterly, is
it! A. Yes, sir.

Q. Can you tell me about how much the angle
is? A. About 35 degrees or 36 degrees from true
north.

Q. 36; that is the— A. The needle—

Q. _ a little more than a third of a right angle?
A. The needle correctly shows the distance.

Q. That is a little more than a third of a right
angle, is it not? A. Yes.

Q. Do you know precisely what the direction of
the track is between the two curves? A. Well, it
is about 4 degrees from north and south.

Q. Four degrees which way? A. Northeast.

Q. Four degrees toward the east? A. Yes.

Q. And below the second curve do you know
precisely what the direction is there? A. It would
be about 48 degrees. 1

Q. 48 degrees? A. About 48 degrees in rougn
figures. .

Q. 48 degrees toward the east as you are loos-
ing up and 48 degrees toward the west as you are
looking down; that is a little more than hal a
right angle? A. Yes.

Q. Half of a right angle would be 45 degrees?
A. That is correct.

Q. I notice in various places that you have run
off lines from the railroad track to points easterly
in a general direction from the railroad, and you
testified to elevations at the termination ot those
lines. Did you make the survey for the elevations
on that day that you were there? A. Yes.

Q. Or the measurements of the elevations ( a.
Yes sir.

q! Andyou did that yourself? A. I ran the in-

strument on that, yes.
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Q. These points upon which you took observa-
tions as to elevations were high points lying off
from the railroad track? A. They were the high
points; in one instance it was the highest point;
in others it was the general ridge line—a high
point—where the ridge seemed to break away to
the east or drop down as it appeared from the
railroad track.

Q. And there was a great deal of variation of
course in the elevations between these points that
you took the measurements from, was there not?
A. The rock was irregular; it varied up and down.

Q. The territory there is quite irregular? A.
Yes; but there was the general sky line.

Q Now you indicated here by a pencil line in
blue the general southerly and easterly line of the
swamp; that you are doing now without any ref-
erence to your notes which you took, are you not?
A. With reference to the points as indicated on
the map as to the edges of the swamps in some
instances and in some by the elevation of the
swamp.

Q The swamp there is practically level from
the southerly termination up to the northerly ter-
mination at the station, is it not, or near the sta-
tion? A. Practically level, yes—approximately
SO.

Q. There is no very great difference in the ele-
vation? A. No.

Q Now can you come here and continue the
line of that swamp around toward the station?
A. | did not take levels beyond that point, beyond
that 1100 feet south of the station.

Q Poes this upper termination of the swamp
indicate— A. As far as | took the measurements
to the easterly edge of the swamp.

Q Why didn’t you go around toward the sta-
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going up there to take that. | spoke from memory-
on the rest.

Q. What is that? A. | spoke from memory on
the northerly end of the swamp.

Q. What do you mean by having spoken from
memory on the northerly end? A. | testified to
about where the swamp extended to the north of
the station.

Q. And that was from memory and not from
actual measurements or notes? A. That is cor-
rect.

Q. You spoke of a road which leaves the station
and extends in a generally easterly direction. Do
you know what that road is called? A. | do not.

Q. The road rises very soon after you leave the
station going over in this direction, does it not?
A. Well, it runs more southeasterly from the sta-
tion around the edge of the hill.

Q. But it rises very soon after you leave the
station; it strikes the hill very soon after? A. It
crosses the southerly end of the hill that runs in
a northeasterly direction.

Q. You did not take any elevation apparently
So far as the map shows directly opposite from
the easterly end of the Christy switch? A. No.

Q. All the elevations which you took were
southerly from that point? A. That is right.

Q..Did you take any elevations northerly from
the last line shown on your map? A. No.

Q. You spoke of a hill which is crossed by the
road leading from Long Lake West. A. Yes. ®

Q. Over the hill here; does that hill ° ow
round the edge of the swamp ? A. It dies down.

Q. In a southerly direction? A. It dies down
as it crosses the road, and then starts to rise aga™
and follows out the ridge as shown there on the

survey.
Q. %/t is higher up toward the Long Lake West
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road and dies down gradually from that point as
you go in a southerly direction? A. The hill is
much higher farther to the north of Long Lake
West road where it crosses. The road crosses
very nearly the lowest portion of the swamp.

Q. Canyou point out on the map about the point
where this hill as it follows around the swamp
begins to rise again? A. From memory | can.
My notes do not show it.

Q. But not from measurement? A. No.

Q. Suppose you indicate as nearly as you can
from your memory. A. About there.

Q. Suppose you mark that with an X. (witness
does s0).

Q. Now will you put there “Ridge begins to
rise”? A. | will put there what you ask me.

Q. The lowest point. A. As near as | can re-
member. | could not come within a hundred feet
of it by measurement—about two hundred feet.

Q “Low point of ridge.” A. Well, that is
the way it appeared from the track. | did not
take any measurements on that. | did not go that
way. It appeared to be at that point.

Q. Will you put those words on there? From
that point, as | understand you, south— A.
Standing in the station and looking in an easterly
direction at the point I have marked on this map
the sky line appeared to be the lowest point of the
ridge which traveled along the easterly edge of
the swamp.

Q. And from that point did the ridge begin to
rise again? A. It appeared to rise in that direc-
tion, and also very rapidly to the north.

Q. And by the north you mean the top of the
map? A. Northeasterly.

_ Q. On territory not shown on your map? A.

-lobi

Q. What was the character of the rise from this
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low point as the ridge followed along the edge of
the swamp, rapid or slow? A. Well, looking from
the railroad track it appeared to be more or less
general—not too rapid—not very rapid in either
direction.

Q. But there was a very perceptible rise, was
there not? A. There was a gradual drop and a
rise again.

Q. Then as a matter of fact from near the sta-
tion this ridge extended right along down to the
edge of the swamp? A. No; not near the station.

Q. What was it? A. The ridge runs about as
shown here away from the station in a north-
easterly direction.

Q. Well, from the road up here which leads
from Long Lake West station? A. From the sta-
tion the ridge fell toward the west aways. The
ridge followed the line approximately down to
this point (indicating with a pencil); it was-----

Mr. Wright: Don’t mark that.

Q. By the way, what is the scale of this map?
A. 100 feet to the inch.

Q. Do | understand that the ridge was approxi-
mately 1000 or 1100 feet away from the station
along the road? A. Well, the sky line of the ridge
was, Yyes.

Q. By the sky line of the ridge you mean the
top of the ridge? A. Standing at the elevation of
the track and looking easterly the high line ap-
peared to be about that distance from the track.

Q. How far would you say? A. | should say
about eight hundred to a thousand feet that par-
ticular hill. .

Q. Was there any hill between that point and
the railroad track along the road? A. The moun-
tain was more or less irregular right at the sta-
tion, but that was the point that looked to be the

highest.
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Q. About how far from the station was the bot-
tom of the hill? A. Why, the north end of the
station was practically on the edge of the hill.

Q. So the hill began to rise immediately from
the station did it? A. It rose in a northeasterly
direction from the station, yes, but gradually.

Q. Did the bottom of the hill skirt this swamp
all the way along? A. The bottom of the hill of
course was fixed partially by the road, and after
it got across the road it went off toward the
swamp.

Q. You are speaking of the public road now?
A. The road leading away from the station.

Q. How far southerly from the station was it
before the bottom of the hill came right down to
the swamp as you say? A. | could not say ex-
actly. The road is curved all along. The dis-
tance would not be regular.

Q. The road did not skirt the swamp, did it?
A. No; the road went along the east side of the
hill.

Q. Can’t you tell me abolit how far in a south-
erly direction from the station it was before the
bottom of the hill met the swamp? A. No; for
the swamp was very irregular. It went around in
a curve. Eoughly | said the swamp extended
about two or three hundred feet from the station.

Q. Did the hill then meet the swamp at a line
drawn two or three hundred feet southerly from
the station? A. It went around; the ground rose;
it started swamp and then rose more or less
rapidly.

Q. Take the point which you have marked
“Swamp, 800 feet wide.” Did the hill come right
down to the swamp at that point? A. It rose
rapidly to the east at that point.

Q. Also, say 400 feet still farther in the north-
erly or northeasterly direction didn’t the hill
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come right down to the edge of the swamp! A. |
cannot tell you.

Q. You could not say! A. I did not take any
note of that.

Q. You haven’t any recollection about that! A.
I recollect that the swamp diverged from the track
a little further north.

Q Well, as a matter of fact, all along in front of
this switch which we have here and at least about
half the way from the end of the switch up to the
station this hill.skirted right along in the general
direction of the swamp, didn’t it! A. No; from
this point, from a point marked edge of swamp 800
feet—where it says swamp 800 feet wide, the hill
rose rapidly to the east to the sky line. Then it
ran in a—not parallel with the track but ran in a
northeasterly direction, the skyline diverging
slightly from the track—materially from the track.
The swamp, | don’t know how, followed that hill;
all I know is the northerly end of the swamp was
as | said about two or three hundred feet south of
the station.

Q. I am putting my pencil now about at the
point seven or eight hundred feet easterly from
the railroad track and about half way between the
last line which you drew easterly from the rail-
road, and | ask you what was the character of the
ground about at that point; did the hill begin to
rise there and rise as you went back in an easterly
direction! A. That I would say was still swamp.

Q. Still swamp at that point. Call that “ Still
swamp,” marking it. A. Yes; | would say so.

Q. You think the hill began to rise still farther
toward the east there! A. Yes; the hill began
further east.

Q. If you go easterly from that point you come
to the hill! A. Yes, sir. )

Q. And the hill where it begins to rise rises
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quite rapidly there, does it not, also! A. Yes;
but not right here (indicating).

Q. Where did you locate 3400 feet southerly from
the north end of the station! (Witness indicates).

Q Was that the place where one of the mile
posts on the road was located! A. No; the mile
post is located down here at 37.

Q. 3400 feet is it, at the point of the curve! A.
Approximately the point of the curve.

Q. The southerly point of the first curve! A.
Well, there was a spiral there; I think that was at
the point of the spiral.

Q. How far is it from that point to the summit
of this ridge or elevation which you took! A.
From 34 plus 14!

Q Yes. A. Well,, it was 1100 feet at the very
highest peak. That is looking in a northeasterly
direction. The high land reached down right
close to the track.

Q What was the elevation of the high land
right close to the track, or close to the right of
way at 3400 south! A. 17 feet above the track,
forty feet away from the track.

Q. Forty feet; that would be about the right of
way lone, would it not! A. Just about.

Q. Do you know the elevations of the camera at
which any of these pictures were taken which have
been shown to you! A. No, | do not, except | can
give you the elevation at the corner of Monahan’s
house at its westerly point—1805 feet—about—25
feet above the meadow.

Q. You have located some buildings on your
map! A. Yes, sir.

Q. Those are buildings which are there now! A.
Yes, or were there at the time.

Q. Or were there at the time.

Mr. Wright: At the time he made his sur-
vey.
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Q. Yes. We do not want to tie yon up to the
present time. And you have no knowledge, | sup-
pose, of the buildings which were there at the time
of the fire? A. No.

Q. Did you make any locations of the founda-
tions which you found there? A. | located the
foundations which were pointed out to me as
being the foundation of one of the section houses.

Q. And that is on the westerly side of the track,
is it? A. Yes.

Q. And between the track and the Monahan
buildings on the westerly side of the track? A.
Yes, sir.

Q. Eight in that vicinity? A. Yes.

Q. Let me ask you a few questions about these
pictures.

(Witness resumes his seat).

Q. Looking now at exhibit P-6-a, the enlarge-
ment of exhibit P-6, as | understand it, the founda-
tion which you see shown in this picture is the
foundation that was pointed out to you as the old
section house foundation? A. It is, yes, sir.

Q. And the building which you see in the corner
there is the porch of the Monahan residence which
stood there at the time you made the survey? A.
Yes.

Q. I notice on this picture, P-6-a the sky line
of the hill near the left hand end rises to the high-
est point and then begins to dip down. A. That’s
right.

gQ. The line of that hill is the first hill back of
the swamp, is it not, which you testified about?
A. Yes.

Q. Can you locate in here the Christy siding
which you have shown in your survey? A. Ap-
proximately, yes, sir.

Q. Suppose you locate the northerly end of the
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Christy siding on this picture if you can. 1 do
not know if you can do it. A. It is near that lum-
ber pile, that white mark down there, | think it is
a little bit north of that lumber pile.
Q By north you mean in a northerly direction?
Mr. Wright: That would be to the left of
the picture.

Q Isn’t it about down here where you see this
open space in that underbrush? A. If you will let
me refer to the map | can tell you.

Q. Suppose you do that. A. (Referring to map)
A little bit north as you say, just north of that
dark part—north of that tree, about the line of the
south side of that foundation—east.

Q. Suppose we put an X right there. A. About
there, yes.

Q Right about there is where you located. |
will mark that N. S.—meaning northerly end of
the switch as you located it. Now in the back-
ground we have another range of those hills? A.
Yes, sirs

Q. There is a little valley between the hill in
front and the hill in the back, is there not? A.
Well, it is not much of a valley; it appears as a
valley looking at it from the railroad track east-
erly because it rises so much more. That is prac-
tically a mountain to the east there.

Q. Quite high there? A. | think it is quite a
mountain.

Q. And that range of hills in the background
has in a general way the same direction as this
range of hills in the foreground, has it not? A.
No; that mountain rangé diverges to the east
taster than the sky line of this range.

Q Somewhat faster, but the divergence is not
very large, is it? A. Well, | guess it diverges at
least fifteen or twenty degrees more.
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Q. Can you tell me about the height of the hill
which skirts the swamp opposite the northerly end
of Christy’s switch? A. You mean directly in con-
tinuation of the south side of the switch?

Q. Well, at a line drawn at right angles from the
end of the switch. A. No; | could not give you
that.

Q. You did not take those elevations? A. No.

Q. Do you know the distance from the northerly
end of the Christy switch to the end of the hill
which skirts it? A. No.

Q. You did not take that? (No answer).

Q. This exhibit P-3-a, the enlargement of P-3,
was taken northerly from the station, and do you
know the location where that was taken? A. No;
only approximately.

Q. You do not know anything about that. Did
you go up there to look over the country? A. I
did. | had a picture with me and | stood there
and looked down over the land.

Q. Did you have this picture with you or one of
the smaller ones? A. The smaller one.

Chakles R. Christy, sworn.

Direct Examination by Mr. Wright:
Q. You are one of the plaintiffs in this action?

A. |l am.
Q. And the other plaintiff, Charles R. Christy,

Jr., is your son? A. Yes, sir.
Q. And in September, 1908, on September 27th,
1908, you and your son were in partnership, were

you? A. We were.
Q. Under the name of Charles R. Christy and

Son? A. Yes, sir. <
Q. What business were you engaged in? A. The

manufacturing of lumber.
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Q. Where? A. At Long Lake West, or just four
miles from Long Lake West station our mill was.

Q. That is in New York state? A. Yes, sir; in
Hamilton County.

Q. By the way, where does your son live? A.
He lives at Montclair, New Jersey.

Q. And you also lived there when the suit was
started, did you not? A. I did.

Q. Were you in Long Lake West in September
of 1908? A. | was.

Q. | believe you had a pile of cut and sawed
lumber down near the station, is that correct? A.
Yes, sir.

Q. I show you exhibit P-1. This P-1 shows the
switch and the place where you had your lumber
pile? A. Yes.

Q. That is the portion of the map which is

10

colored pink, or a portion of it? A. Yes; running 9q

in on this side of the switch.

Q. Running into the sides of the switch? A.
Yes.

Q. -And that is where your lumber was piled ?
A. Yes; some piled on this side of the switch and
—on both sides of it.

Q. And that was lumber which had been cut over
at tge mill at Bear Pond, was it? A. At Otter
Pond.

Q. At Otter Pond, and carted over to the switch 3¢

for shipping purposes? A. Yes; piled up there.

Q. Do you know how much lumber you had piled
there at the time of the fire, September 27? A.
Something over half a million feet. 1 do not re-
member the exact amount. | have not looked at
i‘t in some time. It was over five hundred thousand
eet.

Q. Of what kind of lumber? A. Spruce and
hemlock and some pine.

Q. Did you at the last trial of this case make up 40
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a correct list of the lumber which was destroyed
by the fire at that time? A. | did.

Q. And the value? A. Yes, sir.

Q. | show you three sheets of paper; is that the
tabulation which you made up during the last
trial of the lumber that was destroyed and the
value of the lumber? A. It is.

JO Q. And that was correctly prepared? A. Cor-
rectly prepared, yes.

Q. And correctly states the amount of lumber
destroyed and the value of it at 