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T hi s a cti o n i s t o r e c o v e r c o m mi s si o n f o r all e g e d s al e 

of r e al e st at e of pl ai ntiff i n e r r o r. T h e d e cl ar ati o n c o n-

t ai ns t w o c o u nt s, o n e o n a w riti n g, t h e ot h e r t h e c o m-

m o n c o u nt s. A s t h e st at ut e of f r a u d s o bli g e s a w riti n g 

i n t h e c a s e of a cl ai m f o r c o m m o n i s s u e o n s al e of r e al 
est at e, t h e c o m m o n c o u nt s will a v ail n ot hi n g. T w o 

pl e as ar e i nt er p o s e d, t h e g e n e r al i s s u e t o t h e c o m m o n 

c o u nt s a n d a s p e ci al pl e a c o n cl u di n g wit h a v e rifi c ati o n 

i n a n s w er t o t h e c o u nt o n t h e w riti n g. T o t h e s p e ci al 

pl e a t h er e w a s n o r e pl y, s o t h at l e g all y d ef e n d a nt i n 

err or i s c o n cl u d e d. M c Gl a d e  v. M c C o r mi c k, 2 8 V r o o m  

4 3 0.  B ut pl ai ntiff i n e r r o r p r o c e e d e d t o t ri al s u p p o si n g 

iss u e h a d b e e n m a d e t o t h e s p e ci al pl e a, a n d it m a y b e 

s ai d t h e c a s e w a s t ri e d o n t h at t h e o r y. T h e c o nt r a ct 

off er e d i n e vi d e n c e, a n d w hi c h w a s t h e b a si s of pl ai n-

tiff’ s cl ai m, a ut h o ri z e d pl ai ntiff t o s ell a p r o p e rt y of 

d ef e n d a nt f o r $ 7 0, 0 0 0, a n d t h e n t h e s e w o r d s: “ O n

T H E S. E. C R O W L E Y C O., ' 

D eft, i n E r r o r ,

v. ► On E r r o r.
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which amount I agree to pay to you a commission of 
two per cent., or on any selling price which may be 
agreed upon,” &c. The declaration alleged perform-
ance, and at the trial there was no amendment. By the 
terms of the agreement it was to be void after ten days.

I.

It was error not to have granted the motion to non-
suit. The agreement clearly contemplated a sale for 
cash. By the proof, the sale was partly in cash and 
partly in exchange. It appears that after the agreement 
was made plaintiff sought Mr. Myers and urged a sale 
on a basis different from that set up in the agreement, 
and upon terms alleged in the special plea Myers con-
sented. Since the proof was materially different from 
the allegation no judgment can legally be entered.

II.

It was also error to refuse a direction for the defend-
ant. What is said relative to the nonsuit applies with 
equal force to this motion. In addition, however, it is 
to be noticed that Myers’ testimony supports the special 
plea.

III.

As the agreement between Myers and Bechtel (Ex-
hibit P  2) was not in accordance with the agreement 
sued upon nor in support of the declaration it was mani-
fest error to admit it, at least without any amendment of 
the pleadings.

IV.

There is nothing in the deed (Exhibit P  3) to identify 
the property as that referred to in the agreement, nor 
was there proof aliunde, so that it was error to admit 
the deed without such proof.
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V.

The seventh, eighth and ninth assignments of error 
to the charge of the Court wherein he leaves to the jury 
the question of whether defendant waived the terms 
of the original agreement and entered into a new agree-
ment as to how the $70,000 was to be paid. We submit 
this was error. No waiver was pleaded and nowhere a 
suggestion that defendant had made a new agreement. 
On the contrary, as above indicated, the pleadings assert 
a sale for $70,000 in accordance with the agreement. 
The Court’s attention was several times called to this 
departure, but without effect. By the charge the jury 
was permitted to find a contract not declared on.

VI.

It was error in denying defendant’s second request. 
If the jury believed Myers’ version respecting the con-
sideration of the transfer, then a new agreement was 
made, which made new pleadings necessary.

For these reasons a new trial should be granted.
T H O M P S O N  &  C O L E ,

Sol’ rs.
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As t o t h e Fi r st C a us e A s si g n e d f o r R e v e r s al :

Fir st, R ef u s al t o n o n * s uit.

D ef e n d a nt’ s att o r n e y all e g e s t h e f oll o wi n g pr o p o siti o n s 

t o e ntitl e hi m t o a n o n- s uit :

( a) T h at t h e a g r e e m e nt s u e d o n i s n ot a n a s si g n a bl e 

a gr e e me nt.

T hi s c o nt e nti o n i s n ot s u p p ort a bl e.

R e v. St at s. S e c. 1 1 7, p. 1 2 3 7.

R e v. St at s. S e c. 3 4 0, p. 2 5 9 1.
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(b) That there is no proof that the defendant has not 
paid the money.

This contention is refuted by the testimony.

Printed Book, lines i to 20, p. 18.
"  * •  3 -2- . .  2 - 9

(c) That the agreement sued upon is an agreement for 
cash, and the agreement offered in evidence is an agreement 
to sell for other than cash.

The evidence sustains the charge of the Court that the 
defendant accepted the terms of the contract, Ex. p. 
waived the requirement that the sale should be for all cash. 
This is further corroborated by the fact that the total selling 
price of the “  Pierrepont ” was seventy thousand dollars ; that 
the value of the “ Brookhurst,” taken in part settlement of 
this price, was thirty thousand dollars; and that defendant 
paid plaintiff one thousand dollars on account of the commis-
sions of fourteen hundred dollars agreed upon. Defendant’s 
action in paying one thousand dollars when otherwise, accord-
ing to his contention, he was obliged for a payment of but 
eight hundred dollars, negatives the theory that he did not 
accept the .purchaser and contract procured by the plaintiffs, 
and the jury so decided.

That no variance between th$ allegation in a pleading 
and the proof shall be deemed material, unless it shall have 
actually mislead the adverse party to his prejudice in maintain-
ing his action or defense upon the merits ; whenever it shall 
be alleged that a party has been so misled, that fact shall be 
established to the satisfaction of the Court trying the cause, 
and thereupon the Court may order the pleading to be amended

2



upon such terms as shall be just. See Gen. Stat. “Amend-
ment and Variance,” Sec. 136, p. 2555.

A variance between the pleading and proof is immaterial 
unless the party is misled and prejudiced by it. Hallock vs. 
Commercial Ins. Co., 2 Dutcher 268 ; Ashman vs. Evans, 3 
Stock 15 1 ; Bunting Ads. Allen, 3 Har. 299; Stothoff vs. 
Dunham, 4 Har. 181.

(d) That the agreement sued upon was void after ten 
days, and that while the contract of purchase and sale was 
executed within three days after the date of the agreement 
sued upon, the deed from the defendant to the purchaser was 
not executed and delivered until sixteen days after the date of 
said agreement.

The agreement sued upon contains this clause (Printed 
Book, p. 4, lines 36 and 37, p. 5, lines 1 and 2): “ On which 
amount I agree to pay you a commission of two per cenf^on 
any selling price which may be agreed upon between myself 
and the purchaser in case you procure a purchaser for the 
samq.” The right of a broker to his commissions is complete 
when he has procured a purchaser able and willing to con-
clude a bargain on the terms on which the broker was author-
ized to sell.

Huids vs. Henry, 7 Vr. 328.

The rule of law is, that if the broker brings the parties 
together and they agree to the terms of the sale, and in con-
sequence thereof a conveyance is made, the broker is held to 
have done his part and to have made the sale.

Shepherd ads. Hedden, 3 Dutch 341.
Vreeland vs. Vellerlein, 4 Vr. 249.
Derickson vs. Quimby, 14 Vr. 373.
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As to the Second Cause Assigned for Reversal.*

Second, Refusal to direct a verdict.

Defendant requests a direction for a verdict “ Substantially 
upon the same grounds that the motion was made for a non-
suit.”

No new grounds have been advanced, and those offered 
in support of the motion for a non-suit have been fully con-
sidered above.

As to the Third Cause Assigned for Reversal:

Third, Admission of paper, Exhibit p. 2.

Under the charge of the Court as charged (Printed Book, 
p. 38, lines 14 to 38, and p. 39, lines 1 to 17) and under the 
evidence therein reviewed it was not error to admit Exhibit 
p. 2 in evidence.

As to the Fourth Cause Assigned for Reversal:

Fourth, Overruling testimony of defendant as to how he 
came to execute contract.

This cause is assigned because the Court declined to 
admit verbal testimony to go to alter or vary a written agree-
ment. Printed Book, lines 6 to 10, p. 24.

Parol contemporaneous evidence is inadmissible to con-
tradict or vary the terms of a valid written instrument.

1 Phil. & Am. on Evid. 753.
2 Phil, on Evid. 350.
2 Stark, on Evid. 544.
1 Green, on Evid. Sect. 275.
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A s t o t h e Fift h A s si g n m e nt of E r r o r :

Fift h, E r r o r i n s u b mitti n g t o t h e j u r y t h e q u e sti o n of 

w h et h er t h e p r o p e rt y i n d e e d off er e d w a s s a m e a s r ef err e d t o 

i n a gr e e m e nt.

N o o bj e cti o n w a s m a d e t o t h e i ntr o d u cti o n of t h e d e e d, 

E x hi bit p. 3, b y t h e c o u n s el f or t h e d ef e n d a nt w h e n t h e s a m e 

was off er e d a n d a d mitt e d i n e vi d e n c e.  Pri nt e d B o o k, p. 1 2, 

li nes 8 a n d 9.

As t o t h e Si xt h C a us e A s si g n e d f o r R e v e r s al:

Si xt h, “ R ef u s al t o c h a r g e t h e d ef e n d a nt’ s s e c o n d r e q u e st. ”

U n d e r t h e c h a r g e of t h e C o u rt a s c h a r g e d a n d u n d er t h e 

e vi d e nc e t h er ei n r e vi e w e d, it w a s n ot er r or t o r ef u s e t o c h a r g e 

d ef e n d a nt’ s s e c o n d r e q u e st. Pri nt e d B o o k, p.  3 8, li n e s 1 4 t o 

3 8; p. 3 9, li n e s 1 t o 1 7.

A s t o t h e S e v e nt h C a us e A s si g n e d f o r R e v e r s al:

S e v e nt h, St at e m e nt of C o u rt t o j u r y t h at t h e y mi g ht fi n d 

f or pl ai ntiff if t h e y f o u n d t h at s u b s e q u e nt t o m a ki n g of c o n-

tr act d ef e n d a nt a g r e e d t o a c c e pt s o m et hi n g ot h e r t h a n c a s h. 
f f c.  & v  F ? - % .  .

T h e st at e m e nt of t h e C o u rt i n t h e f or m pr e s e nt e d w a s 

n ot err or.

It is al w a y s t h e pr o vi n c e of t h e j u r y, aft er t h e e vi d e n c e is 

i n, t o d et er mi n e it s s uffi ci e n c y.

I Gr e e nl e af o n E v., p art 2, S e ct. 4 9.
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As to the Eighth Cause Assigned for Reversal:

Eighth, Statement to jury as to their right to look at 
subsequent conduct of parties to see whether there was a 
waiver of right to insist upon cash.

The question as to whether subsequent conduct of parties 
could result in a waiver of the right to insist upon cash as set 
forth in the written contract was a question of law, which when 
once determined by the Court affirmatively placed the Court 
in a position to submit to the jury the question of fact as to 
whether or not there was such conduct or acts from which 
they, the jury, could infer such intention to waive.

Greenleaf on Ev., Book i, part 2, Sec. 49.

iS~7 ? C

As to the Ninth Cause Assigned for Reversal:

Ninth, Statement of Court as to conduct of Meyers and 
acceptance by him of property in exchange as it might affect 
the question of waiver.

The statement of the Court in the form presented was 
not error.

It is always the province of the jury, after the evidence 
is in, to determine its sufficiency.

1 Greenleaf on Ev., part 2, Sec. 49.
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As to the Tenth Cause Assigned for Reversal:

Tenth, Statement by Court that the date of the agree-
ment of sale is date of sale in law.

This statement of the Court was not error; in support of 
this contention see “d”  above, under first cause for reversal.

ELI H. CHANDLER,
Solicitor for Defendant in Error.
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c e e di n g s, a n d al s o i n t h e gi vi n g of j u d g -

me nt i n a c e rt ai n pl ai nt w hi c h w a s i n o ur s ai d S u p r e m e 

C o urt of J u di c at u r e b ef o r e y o u b et w e e n t h e S. E. 

Cr o wl e y C o m p a n y, pl ai ntiff, a n d C h a rl e s R. M y e r s, 

d ef e n d a nt, i n a n a cti o n u p o n c o nt r a ct, m a nif e st e r r o r 

h at h i nt er v e n e d t o t h e g r e at d a m a g e of t h e s ai d d e-

f e n d a nt, a s it i s s ai d, w e b ei n g willi n g t h at t h e e r r or, 

if a n y t h e r e b e, s h o ul d, i n d u e m a n n e r, b e c or r e ct e d,



2 COURT OF ERRORS AND APPEALS.

and full and speedy justice done to the parties aforesaid 
in this behalf, do command you that if judgment be 
thereupon given and affirmed, then you, distinctly and 
openly, send, under your seal, the record and proceed-
ings aforesaid, with all things touching the same, to 
our Judge of our Court of Errors and Appeals in the 
last resort in all causes, at Trenton, on the seventh day 
of December next, together with this writ, that the 
record and proceedings aforesaid being inspected we 

io may cause to be further done thereupon for correcting 
that error what of right and according to the law and 
custom of the State of New Jersey ought to be done.

Witness our Chancellor and President Judge of our 
said Court of Errors and Appeals at Trenton aforesaid 
the seventeenth day of November, A. D. 1902.

S. D. D i c k i n s o n ,
T h o mps o n  & Co pe;, Clerk.

Attorneys of Defendant.

The record and proceedings of the plea within named, 
20 with all things concerning the same, to the Court of 

Errors and Appeals in the last resort in all causes 
within specified, at the day and place within contained, 
we certify in a certain schedule to this writ annexed, 
as within commanded.

W m , S. Gu m m Er £, [e . S.]
C. J.
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N e w  J e r s e y  S u p r e m e  C o u r t .

T h e  S. E. C r o w e E y  C o m p a n y , a  

N e w  J e r s e y  C o r p o r a t i o n , O n C o nt r a ct.

v.  * O n P o st e a.

C h a r t e s  R.  M y e r s .

J a m es B. A d a m s a n d Eli H. C h a n dl e r, Att o r n e y s.

A s y et of t h e ei g ht h d a y of J ul y, A. D. ni n et e e n 

h u n dr e d a n d o n e.

Wit n e s s,  D a v i d  A. D e p u e , E s q .,

C hi ef J u sti c e,

W i e e i a m  R i k e r , J r .,

Cl e r k.

A t l a n t i c  C o u n t y , s s . .

C h a r l e s  R. M y e r s , t h e d ef e n d a nt i n t hi s s uit, i s 

s u m m o n e d t o a n s w e r u nt o T h e S. E. C r o wl e y C o m-

p a n y, a N e w J e r s e y c o r p o r ati o n, t h e pl ai ntiff t h e r ei n, i n 

a n a cti o n u p o n c o nt r a ct ; a n d t h e r e u p o n t h e s ai d pl ai n-

tiff, b y J a m e s B. A d a m s a n d Eli H. C h a n dl e r, it s at-

t or n e ys, c o m pl ai n s f o r t h at w h e r e a s, t h e s ai d d ef e n d a nt, 

C h arl es R. M y e r s, o n t h e t w e nt y-fift h d a y of A u g u st, 

i n t h e y e a r of o u r L o r d o n e t h o u s a n d ni n e h u n dr e d, at 

Atl a nti c Cit y, i n t h e c o u nt y of Atl a nti c af o r e s ai d, e n-

t er e d i nt o a c e rt ai n w ritt e n a g r e e m e nt wit h t h e s ai d 

pl ai ntiff, w h e r e b y h e p r o mi s e d t o p a y t h e s ai d pl ai ntiff 

t he s u m of f o u rt e e n h u n d r e d d oll a r s a s c o m mi s si o n s 

f or t h e s al e of p r o p e rt y v al u e d at s e v e nt y t h o u s a n d 

d oll ars, as p er a c o p y of s ai d a g r e e m e nt h e r et o att a c h e d, 

a n d m a d e a p a rt h e r e of, will m or e f ull y a n d at l a r g e 

a p pe ar, a n d t h at i n p u r s u a n c e of s ai d a g r e e m e nt t h e 

s ai d pl ai ntiff s ol d s ai d p r o p e rt y, a n d t h e r e b y t h e d e-

f e n d a nt b e c a m e a n d w a s i n d e bt e d t o t h e pl ai ntiff i n t h e 

s u m of f o u r h u n d r e d d oll a r s f o r t h e pri c e a n d v al u e of 

g o o ds s ol d a n d d eli v e r e d b y t h e pl ai ntiff t o t h e d ef e n d-

a nt at hi s r e q u e st * a n d i n t h e li k e s u m of m o n e y f o r t h e 

pri c e a n d v al u e of g o o d s b a r g ai n e d a n d s ol d b y t h e
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pl ai ntiff t o t h e d ef e n d a nt at hi s r e q u e st; a n d i n t h e li k e 

s u m of m o n e y f o r t h e p ri c e a n d v al u e of w o r k d o n e 

a n d m at e ri al s f o r t h e s a m e p r o vi d e d b y t h e pl ai ntiff 

f o r t h e d ef e n d a nt at hi s r e q u e st; a n d i n t h e li k e s u m 

of m o n e y f o r m o n e y l e nt b y t h e pl ai ntiff t o t h e d ef e n d-

a nt at hi s r e q u e st; a n d i n t h e li k e s u m of m o n e y f or 

m o n e y r e c ei v e d b y t h e d ef e n d a nt f o r t h e u s e of t h e 

pl ai ntiff; a n d i n t h e li k e s u m of m o n e y f o r m o n e y p ai d 

b y t h e pl ai ntiff f o r t h e u s e of t h e d ef e n d a nt at hi s r e-

q u e st; a n d i n t h e li k e s u m of m o n e y f o r i nt er e st d u e 

f r o m t h e d ef e n d a nt t o t h e pl ai ntiff f o r t h e pl ai ntiff 

h a vi n g f o r b o r n e m o n e y s d u e f r o m t h e d ef e n d a nt t o t h e 

pl ai ntiff at t h e d ef e n d a nt’ s r e q u e st f o r a l o n g ti m e t h e n 

el a p s e d; a n d i n t h e li k e s u m of m o n e y f o r m o n e y f o u n d 

t o b e d u e f r o m t h e d ef e n d a nt t o t h e pl ai ntiff o n a n a c-

c o u nt t h e n a n d t h e r e st at e d b et w e e n t h e m; a n d t h e d e-

f e n d a nt aft e r w a r d s, t o wit, o n t h e d a y a n d y e a r l ast 

af o r e s ai d, i n t h e c o u nt y af o r e s ai d, i n c o n si d e r ati o n of 

t h e pr e mi s e s, r e s p e cti v el y p r o mi s e d t o p a y t h e s ai d 

s e v e r al l a st- m e nti o n e d m o n e y s r e s p e cti v el y t o t h e pl ai n-

tiff. o n r e q u e st; y et t h e d ef e n d a nt di s r e g a r d e d his 

p r o mi s e s, a n d h a s n ot p ai d a n y of t h e s ai d m o n e y s, or 

a n y p a rt t h e r e of, t o t h e pl ai ntiff’ s d a m a g e ei g ht h u n dr e d 

d oll a r s, a n d t h e r e u p o n it b ri n g s it s s uit, & c.

A t l a n t i c  C i t y , N. J., A u g u st 2 5 , 1 9 0 0 . 

M e s s r s. S. B. C r o wl e y &  C o.:
G e n t l e m e n — I h e r e b y e m p o w e r a n d o ut h o ri z e y o u 

t o s ell all t h at c e rt ai n p r o p e rt y n o w o w n e d b y m e i n t he 

cit y of Atl a nti c Cit y, c o u nt y of Atl a nti c a n d St at e of

N e w J e r s e y, N o ........................ Pi e r r e p o nt H ot el, N. J.

a v e n u e, d e s c ri b e d a s f oll o w s:
T h e pri c e f o r w hi c h I a ut h o ri z e y o u t o s ell t h e a b o v e- 

d e s c ri b e d p r o p e rt y i s $ 7 0, 0 0 0. 0 0 ( s e v e nt y t h o us a n d 

d oll a r s ). I will a c c e pt $  i n c a s h a n d all o w

$  t o r e m ai n o n fi r st m o rt g a g e at r at e of 6 p er

c e nt, p e r a n n u m. O n w hi c h a m o u nt, I a g r e e t o p a y t o 

y o u a c o m mi s si o n of 2 p e r c e nt, o r o n a n y s elli n g pri c e
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w hi c h m a y b e a g r e e d u p o n b et w e e n m y s elf a n d t h e p u r-

c h as er, i n c a s e y o u p r o c ur e a p u r c h a s e r f o r t h e' s a m e.

S h o ul d I, o r a n y a g e nt, s ell t h e s ai d p r o p e rt y, I will 

n otif y y o u i m m e di at el y of s u c h s al e.

Si g n e d, C h a s . R. M y e r s .

Wit n e s s: W. J. M i d d e E T o n .

P. S. — T hi s a g r e e m e nt i s v oi d aft e r t e n d a y s f r o m 

d at e.

C h a s . R. M y e r s .

A n d f urt h e r, t h at w h e r e a s, t h e s ai d d ef e n d a nt e n- i o 

t er e d i nt o a c e rt ai n w ritt e n a g r e e m e nt wit h M e s s r s. S.

E. C r o wl e y & C o., w h e r e b y h e p r o mi s e d t o p a y t o s ai d 

Messrs. S. E. C r o wl e y & C o. t h e s u m of f o u rt e e n h u n-

dr e d d oll ar s a s c o m mi s si o n s f o r t h e s al e of p r o p e rt y 

v al u e d at s e v e nt y t h o u s a n d d oll a r s; t h at aft e r w a r d s, t o 

wit, o n t h e t w e nt y-fift h d a y of A u g u st, ni n et e e n h u n-

dr e d, M e s sr s. S. E. C r o wl e y & C o. a s si g n e d t h e s ai d 

a gr e e me nt t o t h e pl ai ntiff h e r ei n a s p e r c o p y of s ai d 

a gr e e me nt h e r et o att a c h e d a n d m a d e a p a rt h e r e of, a s 

will m or e f ull y a n d at l a r g e a p p e ar, a n d t h at i n p ur- 2 0 

s u a nc e of s ai d a g r e e m e nt a n d o n t h e t w e nt y- ei g ht h d a y 

of A u g u st, ni n et e e n h u n dr e d, t h e s ai d pl ai ntiff s ol d 

t he s ai d p r o p e rt y f o r t h e s u m of s e v e nt y t h o u s a n d d ol-

l ars, a n d t h e r e b y t h e s ai d d ef e n d a nt b e c a m e a n d w a s 

i n d e bt e d t o t h e s ai d pl ai ntiff i n t h e s u m of f o urt e e n 

h u n dr e d d oll a r s; t h at t h e d ef e n d a nt aft e r w a r d s p ai d 

t he pl ai ntiff t h e s u m of o n e t h o u s a n d d oll a r s, t h e r e b y 

t he d ef e n d a nt- b e c a m e a n d w a s i n d e bt e d t o t h e s ai d 

pl ai ntiff i n t h e s u m of f o u r h u n dr e d d oll a r s; y et t h e 

d ef e n d a nt h a s n ot p ai d s ai d m o n e y s o r a n y p a rt 

t h er e of, a n d h a s n e gl e ct e d a n d r ef u s e d a n d still d ot h 

n e gl e ct a n d r ef u s e t o c a r r y o ut * hi s s ai d a g r e e m e nt, c o n-

tr ar y t o t h e p r o mi s e a n d u n d e rt a ki n g of t h e s ai d d e-

f e n d a nt, t o t h e d a m a g e of t h e s ai d pl ai ntiff ei g ht h u n-

dr e d d oll ar s.
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A t l a n t i c  C i t y , N. J., A u g u st 2 5t h, 1 9 0 0. 

M e s s r s. S. B. C r o wl e y &  G o.:

G e t l E m e n — I h e r e b y e m p o w e r a n d a ut h o ri z e y o u 

t o s ell all t h at c e rt ai n p r o p e rt y n o w o w n e d b y m e i n t he 

cit y of Atl a nti c Cit y, c o u nt y of Atl a nti c a n d St at e of 

N e w J er s e y, N o. Pi e r r e p o nt H ot el, N. J.

a v e n u e, d e s c ri b e d a s f oll o w s:

T h e p ri c e f o r w hi c h I a ut h o ri z e y o u t o s ell t h e a b o v e- 

d e s c ri b e d p r o p e rt y i s $ 7 0, 0 0 0. 0 0 ( s e v e nt y t h o us a n d 

r o d oll a r s ). I will a c c e pt $  i n c a s h a n d all o w

$  t o r e m ai n o n fi r st m o rt g a g e at r at e of 6 per

c e nt, p e r a n n u m.  O n w hi c h a m o u nt I a g r e e t o p a y 

y o u a c o m mi s si o n of 2 p er c e nt., or o n a n y s elli n g pri c e 

w hi c h m a y b e a g r e e d u p o n b et w e e n m y s elf a n d t h e p ur-

c h a s e r, i n c a s e y o u p r o c ur e a p u r c h a s e r f o r t h e s a me.

S h o ul d I, o r a n y a g e nt, s ell t h e s ai d p r o p e rt y, I will 

n otif y y o u i m m e di at el y of s u c h s al e.

Si g n e d, C h a r l e s  R.  M y e r s . 

Wit n e s s : W. J. M i d d l e t o n .

2 0  P. S. — T hi s a g r e e m e nt i s v oi d aft e r t e n d a y s fr o m 

d at e. C h a s . R. M y e r s .

( E n d o r s e d ) —

“ F o r o n e d oll a r a n d ot h e r v al u a bl e c o n si d e r ati o n s we 

h e r e b y s ell, a s si g n, t r a n sf e r a n d s et o v e r u nt o t h e S. E. 

C r o wl e y & C o. all of o u r ri g ht, titl e a n d i nt e r e st i n a n d 

t o t h e wit hi n c o nt r a ct a n d a g r e e m e nt. ”

D at e d A u g u st 2 5t h, 1 9 0 0.

S. E. C r o w l e y  & C o.

N oti c e t o D ef e n d a nt —

3 0  T h e f oll o wi n g i s a bill of t h e p a rti c ul a r s of t h e d e-

m a n d a n d c o p y of t h e c o nt r a ct w h e r e u p o n t h e a n n e x e d 

d e cl a r ati o n i s f o u n d e d : •.
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C h a r l e s  R. M y e r s  

T 0  T h e  S. E. C r o w l e y  C o m p a n y , D r.  

A u g. 2 8, T o C o m mi s si o n o n S al e of H ot el

Pi e r r e p o nt, $ 1, 4 0 0

Oct.  9, B y C a s h , ........................  $ 5 0 0. 0 0$ 5 0 0. 0 0

$ 1, 0 0 0

B al a n c e d u e, $ 4 0 0

T o g et h e r wit h i nt e r e st t h e r e o n f r o m t h e s e v e nt e e nt h 

d a y of O ct o b er, 1 9 0 0, t o d at e of j u d g m e nt fi n al, b e- 1 0 

si d es c o st s of s uit t o b e t a x e d.

A n d n o w c o m e s t h e d ef e n d a nt, b y T h o m p s o n & C ol e, 

his att o r n e y s, a n d s a y s t h at h e di d n ot u n d e rt a k e or 

pr o mi s e i n m a n n e r o r f o r m a s i s all e g e d i n t h e d e cl a r a-

ti o n of t h e pl ai ntiff, a n d t h at t h e s u p p o s e d p a p er w rit -

i n g r ef e r r e d t o i n t h e d e cl a r ati o n of t h e pl ai ntiff i s n ot 

his w riti n g o r o bli g ati o n, a n d of t hi s h e p ut s hi m s elf 

u p o n t h e c o u nt r y, a n d t h e pl ai ntiff d ot h t h e li k e.

A n d f o r a f u rt h e r pl e a i n t hi s b e h alf, b y l e a v e of t h e 

C o urt h er e f o r t hi s p ur p o s e fi r st h a d a n d o bt ai n e d, d e- 2 0  

f e n d a nt s a y s t h at aft e r t h e m a ki n g of t h e s ai d s u p p o s e d 

w riti n g or o bli g ati o n pl ai ntiff r e pr e s e nt e d t h at it w a s - 

u n a bl e t o s ell t h e Pi e r r e p o nt H ot el f o r s e v e nt y t h o u s a n d 

d oll ar s c a s h, b ut t h at it c o ul d b e s ol d if d ef e n d a nt 

w o ul d a c c e pt, a m o n g ot h e r t hi n g s, a c e rt ai n h ot el i n 

Atl a nti c Cit y, N e w J e r s e y, k n o w n a s t h e B r o o k h u r st, 

f or a n a g r e e d p ri c e of t hi rt y t h o u s a n d d oll a r s, w h e r e-

u p o n d ef e n d a nt st at e d t o pl ai ntiff t h at h e w o ul d s ell 

s ai d Pi e r r e p o nt H ot el f o r s ai d s u m of s e v e nt y t h o u s a n d 

d oll ar s a n d a c c e pt i n p a rt p a y m e nt a t r a n sf e r of s ai d 3 0 

Br o o k h ur st H ot el at a pri c e of t hi rt y t h o u s a n d d oll a r s, 

pr o vi d e d pl ai ntiff w o ul d n ot d e m a n d p a y m e nt of c o m-

mi ssi o n of t w o p e r c e nt, o n s ai d s u m of t hi rt y t h o u s a n d 

d oll ar s u ntil it h a s s u c c e e d e d i n s elli n g f o r hi m s ai d 

Br o o k h ur st at s ai d s u m of t hi rt y t h o u s a n d d oll a r s, t o
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w h ich  p rop ositio n  the p la in tiff assented  and agreed to 

w a iv e  a ll com m issio n  on sa id  sum  o f  th ir ty  thousand 

d ollars, and  d efen d a n t a vers th a t he has paid  to plain-

t if f  a ll com m issio n  due sa v e  on  sa id  sum  o f  thirty 

th ou san d  d ollars, and  th a t p la in t if f 'h a s  n ot yet sold 

sa id  B ro o k h u rst  H o te l;  a ll o f  w h ich  he is ready to 

v e r ify  and  p ro v e ; w h e re fo re  he p ra y s  ju d g m e n t.

M a rc h  14th , 1902.

Therefore, let a jury thereupon come before our 
10 Chief. Justice or some other Justice of the Supreme 

Court of the State of New Jersey, at a Circuit Court to 
be holden at May’s Landing, in and for the county of 
Atlantic, on the second Tuesday of April, in the year 
of our Lord, one thousand nine hundred and two, by 
whom, etc., and the same day is given to the parties 
aforesaid there, etc.

A n d  n o w  at th is d ay, to  w it, the th ird  d a y  o f June, 

A . D . nineteen h u n d red  and tw o , b e fo re  our said 

S u p rem e C o u rt  at T re n to n  com es th e  sa id  p lain tiff, by 

20 its a tto rn ey s  a fo resa id , and  th e J u stice  b efo re  whom , 

etc., h a v in g  first sent h ith er h is reco rd  had  b efore  him 

in these w o rd s, to  w i t :

Afterwards, to wit, at a Circuit Court holden at 
May’s Landing, in and for the county of Atlantic, be-
fore his Honor Charles E. Hendrickson, one of the 
Justices of the Supreme Court, on the fourteenth day of 
April, in the year of our Lord one thousand nine hun-
dred and two, according to the form of the statute in 
such case made and provided, comes as well the said 

30 plaintiff as the said defendant, by their respective at-
torneys within mentioned, and the jurors of the jury, 
between the parties aforesaid, in the plea aforesaid, 
being summoned, also came, who, to speak the truth 
of the matters and things within contained, being 
chosen, tried and sworn, say, upon their oath, that the 
said defendant, Charles R. Myers, did undertake and 
promise, in manner and form as the said plaintiff, The 
S. E. Crowley Company, hath in its said declaration
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all e g e d; a n d t h e y a s s e s s t h e d a m a g e s o f t h e s a i d p l a i n -

tiff, b y r e a s o n o f t h e n o t p e r f o r m i n g s a i d p r o m i s e s a n d 

u n d e r t a ki n g s, o v e r a n d a b o v e t h e c o s t s a n d c h a r g e s b y 

it a b o ut it s s u i t i n t h i s b e h a l f e x p e n d e d, a t t h e s u m  o f 

f o u r h u n d r e d a n d f o r t y - t h r e e d o ll a r s a n d fi f t y c e n t s

( $4 4 3 -5 ° )’ a n d f o r t h o s e c o st S a n d c h a r £ e s’ & c'
T h e r e f o r e, i t i s c o n s i d e r e d t h a t t h e. s a i d p l a i n ti f f d o

r e c o v e r a g a i n s t t h e s a i d d e f e n d a n t i t s s a i d d a m a g e s b y 

t h e j u r y i n f o r m  a f o r e s a i d f o u n d t o f o u r h u n d r e d a n d 

f o r t y - t h r e e d oll a r s a n d fi f t y c e n t s, a n d a l s o 1 0

f o r i t s c o s t s a n d c h a r g e s a f o r e s a i d 

b y t h e C o u r t n o w h e r e a d j u d g e d  t o t h e s a i d p l a i n ti f f, 

a n d w i t h it s a s s e n t, w h i c h s a i d d a m a g e s, c o s t s a n d 

c h a r g e s i n t h e w h o l e a m o u n t t o

J u d g m e n t si g n e d t h e t h i r d  d a y o f J u n e, A. D . n i n e -

t e e n h u n d r e d a n d t w o .

W m . S. G u m m l r l , C. J.

1 , W i l l i a m  R i k L R, J r ., C l e r k o f t h e S u p r e m e C o u r t 

o f t h e S t a t e o f N e w  J e r s e y, d o c e r t i f y  t h a t t h e f o r e -

g oi n g i s a t r u e c o p y o f t h e j u d g m e n t e n t e r e d i n t h e 2 0 

a b o v e s t a t e d c a u s e a s t h e s a m e r e m a i n s o f r e c o r d i n m y 

offi c e.

I n t e s ti m o n y w h e r e o f I h a v e s e t m y h a n d 

[ L. s »] a n d t h e s e al o f s a i d c o u r t a t T r e n t o n  t h i s 

ei g h t e e n t h d a y o f N o v e m b e r, A. D . n i n e -

t e e n h u n d r e d a n d t w o .

W m . R i k L r , J r .,

Cl e r k.

2  C R O
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N e w  J e r s e y  S u p r e m e  C o u r t . A t e a n t i c  C i r c u i t .

T h e  S. E . C r o w e e y  C o m p a n y , 

Pl ai n tiff ,

v.

C h a r t e s  R . M y e r s ,

D ef e n d a nt.

> O n C o nt r a ct.

T E S T I M O N Y .

B e f o r e H o n . C h a rl e s E . H e n d ri c k s o n , J u d g e, a n d a 

j u r y .

i o  M a y s  L a n d i n g , N . J., A p r il 1 4 t h, 1 9 0 2 .

A p p e a r a n c e s — F o r p l a i n ti f f,  E li H .  C h a n d l e r a n d 

J a m e s  B .  A d a m s ,  E s q s. ;  f o r  d e f e n d a n t,  M e s s r s. 

T h o m p s o n &  C o l e.

M r. C h a n d l e r — T h e  c o n t r a c t b e t w e e n M r. M y e r s a n d 

S. E . C r o w l e y  &  C o m p a n y, d a t e d A u g u s t 2 5 t h, 1 9 0 0, 

a f t e r w a r d s a n d o n t h e s a m e d a t e a s s i g n e d b y S. E. 

C r o w l e y & C o m p a n y t o t h e S. E . C r o w l e y  C o m p a n y, 

i s o f f e r e d i n e v i d e n c e a n d w i t h o u t f o r m a l p r o o f o f t h e 

s i g n a t u r e.

2 0  M r. C o l e — T h e r e i s n o o b j e c ti o n t o t h e o f f e r o f t h e 

p a p e r, b u t I d o n o t w a n t t h e o f f e r t o p r e cl u d e t h e d e -

f e n d a n t f r o m  h i s r i g h t t o a r g u e t h a t t h i s c o n t r a c t i s n o t 

a s s i g n a b l e.

T h e C o u r t — I t i s a d m i t t e d , o f c o u r s e, s u b j e c t t o t h e 

o p p o r t u n i t y o n t h e o t h e r si d e t o q u e s ti o n t h e l e g a l eff e c t 

o f t h e a s s i g n m e n t.  B u t a s a p a p e r e x e c u ti o n i s a d -

m i t t e d ?

M r. C o l e — Y e s , si r.

P a p e r m a r k e d E x hi bi t  P  1.

3 0  M r. C h a n d l e r r e a d s a g r e e m e n t.

M r. C h a n d l e r — I d e si r e t o o f f e r i n e v i d e n c e a n a g r e e -

m e n t f o r t h e s al e o f l a n d b e t w e e n C h a rl e s R . M y e r s a n d 

J o h n L . B e c h t el, d a t e d A u g u s t 2 8 t h, 1 8 9 9.

M r. C o l e — N o w , I a s k t h e p u r p o s e o f t h e o ff e r.
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M r. C h a n d l e r — T h e p u r p o s e o f t h e o f f e r i s t o e s t a b -

li s h t h e f a c t t h a t t h e p r o p e r t y w a s s o l d w i t h i n t h e t e n - 

d a y li m it s p e cifi e d i n t h e a g r e e m e n t f o r t h e s u m  a g r e e d 

u p o n i n t h e a g r e e m e n t, n a m el y, $ 7 0, 0 0 0.

M r. C ol e — I o b j e c t t o t h e o f f e r f o r t h a t p u r p o s e : 

fi r st, b e c a u s e u p o n i n s p e c ti o n o f t h e p a p e r i t c a n n o t b e 

s ai d t o b e s u c h a s al e a s i s c o n t e m p l a t e d b y t h e a g r e e -

m e nt, a n d, s e c o n d l y, t h a t t h e a g r e e m e n t, i n l e g a l c o n -

t e m pl a ti o n, i s a n a g r e e m e n t f o r s al e f o r c a s h, w h il e t h e 

a g r e e m e n t o ff e r e d i n e v i d e n c e, w h i c h i t i s cl a i m e d i s 0 1
o

e vi d e n c e o f t h e s al e, i s a n a g r e e m e n t t o s ell n o t f o r 

c a s h b u t f o r p a r t c a s h a n d p a r t m o r t g a g e , a n d t h a t, 

c o n s e q u e n tl y, t h e p a p e r n o w  p r o p o s e d t o b e o f f e r e d i s a 

p a p e r t h a t d o e s n o t s u p p o r t t h e d e cl a r a ti o n , b u t, r a t h e r, 

c o n t r a di c t s it.

M r. C h a n d l e r — T h e  a g r e e m e n t d o e s n o t p u r p o r t t o 

b e a n a g r e e m e n t f o r s al e f o r c a s h i n f u ll.  T h e a g r e e -

m e nt s t a t e s ( r e a d s ).  I t i s s t r i c tl y a n a g r e e m e n t f o r 

c a s h, a n d n o t h i n g el s e.

M r. C o l e — I f y o u r H o n o r c a r e s t o h e a r m e o n t h a t, 2 0 

I w ill a r g u e it.

T h e C o u r t — I w ill h e a r t h e o b j e c ti o n w h i c h c o u n s el 

p r e s e n t s.

M r. C o l e a r g u e s a n d M r. C h a n d l e r r e pli e s.

T h e C o u r t — I w ill a d m i t t h e p a p e r a s a p a r t o f t h e 

e vi d e n c e i n t h e c a u s e, a s t h e p l a i n ti f f m a y s u p p l e m e n t 

b y o t h e r t e s ti m o n y, a n d t h e l e g a l e f f e c t I w ill d e t e r m i n e 

l at e r, a n d w h e t h e r i t s h all b e fi n a ll y a d m i t t e d t o g o  t o 

t h e j u r y, b u t t h e r e i s n o o b j e c ti o n t o t h e m a t t e r o f 

e x e c u ti o n o f t h i s p a p e r, a s I u n d e r s t a n d i t ? 3 0

M r. C ol e — N o, si r.

W h e r e u p o n t h e d e f e n d a n t, b y h i s c o u n s el, p r a y s a 

bill o f e x c e p ti o n s, w h i c h i s h e r e b y a ll o w e d a n d s e al e d 

a c c o r di n gl y.

C h a r l e s  E. H e n d r i c k s o n , [ e . s .]

/. S.  C.

P a p e r m a r k e d E x hi b i t P  2,  a n d r e a d b y M r. C h a n d -

l e r.
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M r. C h a n d l e r — W e  d e si r e t o o f f e r i n e vi d e n c e t h e 

r e c o r d o f a d e e d f r o m  C h a rl e s R . M y e r s t o T o h n L. 

B e c h t el, d a t e d t h e 1 5 t h d a y o f S e p t e m b e r, 1 9 0 0, si g n e d 

b y C h a rl e s R . M y e r s, a c k n o w l e d g e d  b e f o r e M r. C ol e, 

a n d r e c o r d e d S e p t e m b e r 2 0 t h, 1 9 0 0, i n D e e d B o o k 2 5 1, 

p a g e 3 5, e t c.

M r. C o l e — T h e r e i s n o o b j e c ti o n t o t h e o f f e r o f t h e 

d e e d t o s h o w  t h e f a c t t h a t t h e r e i s a d e e d o f t h e p r o p -

e r t y.

1 0  M r. C h a n d l e r r e a d s c o n s i d e r a ti o n , e t c., f r o m  d e e d.

S a m u el  B.  C r o wl e y  s w o r n .

D i r e c t e x a m i n a ti o n , b y M r. C h a n d l e r.

Q.  W h e r e d o y o u r e s i d e ?

A .  A t l a n t i c C i t y .

Q.  W h a t i s y o u r b u s i n e s s ?

A .  R e a l e s t a t e a g e n t.

Q.  W h a t c o n n e c ti o n , i f a n y, d i d y o u h a v e w i t h t h e 

fi r m  o f S. E . C r o w l e y &  C o m p a n y ?

A .  I g u e s s I w a s t h e w h o l e c o m p a n y.

2 0 Q.  W h a t c o n n e c ti o n , i f a n y, h a v e y o u  w i t h  t h e S. E. 

C r o w l e y  C o m p a n y ?

A .  I a m  p r e si d e n t o f t h e S. E . C r o w l e y C o m p a n y.

Q.  D o y o u k n o w  M r. M y e r s, t h e d e f e n d a n t ?

A .  Y e s , si r.

Q.  D i d  y o u h a v e a n y t h i n g  t o d o a s a n o ffi c e r o f t h e 

S. E . C r o w l e y C o m p a n y t o w a r d  m a k i n g a s al e o f t hi s 

p r o p e r t y m e n ti o n e d i n t h i s a g r e e m e n t b e t w e e n M r. 

M y e r s a n d M r. B e c h t e l ?

A .  Y e s , s i r ; I m a d e t h e s al e a s a b r o k e r.

3 0 Q.  W i ll y o u j u s t s t a t e, pl e a s e, w h a t y o u d i d i n c o n -

n e c ti o n w i t h  t h a t s a l e ?

A .  F r o m  t h e b e g i n n i n g o f i t, d o y o u m e a n ?

Q.  W e ll, d i d y o u p r o c u r e t h e p u r c h a s e r ?

A .  I d i d.

Q.  H a d  M r. M y e r s e v e r s e e n M r. B e c h t e l u p t o t h e 

ti m e t h a t y o u p r o c u r e d t h i s a g r e e m e n t o f s a m e ?

A .  I d o n’ t t h i n k h e e v e r s e e n h i m  u p u n til a f t e r t h e 

d e e d w a s s i g n e d , n o t t o m y k n o w l e d g e .
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Cross-examination, by Mr. Cole.
Q. M r. C ro w le y , w h o se  w r it in g  is on the b a ck  o f  th is 

assignment; that is, S . E . C r o w le y  &  C o m p a n y?

A.  One, I th in k, is m ine.
q  W hich  one is y o u r s ?  (P a p e r  sh o w n  w itn e ss .)

A.  T h a t top one.
Q. W hen did yo u  s ig n  th at ?
A.  Som e tim e a fter  th a t;  n o t ju s t  th a t date.

Q. W h en  w as it s ig n ed  ?

A.  W h ich  one? 10

Q. T h e one y o u  sign ed .
A. I can’t ju s t  rem em ber the d a y  w h en  it w a s  sign ed ,

Mr. Cole.
Q. H ow  lon g  a g o  w a s it?

A.  W ell, I say  I ca n ’t tell h o w  lo n g  a go .

Q. W ell, h aven ’t y o u  a n y  id ea  h o w  lo n g  a g o  it w a s ?

A.  W ell, I d on ’t k n o w  th a t y o u  w a n t ideas, do y o u ?

You w ant facts, d on ’t y o u  ? *
Q. W ell, I w a n t facts, b u t som etim es fa cts  are based 

upon ideas. I d on ’t  ask  y o u  to  te s t ify  to  the v e r y  d ay . 2o  

I don’t expect yo u  to  do th at unless y o u  m ad e a m em o-

randum o f it. B u t y o u  sa y  y o u  d id  n o t s ig n  it on 

August 25th, 1900?
A:  N o ; I d idn ’t s ig n  it on  th at d ay .

Q. H o w  lo n g  w a s it a fte r  A u g u s t  25th , 1900, th at 

you signed it?
A.  W ell, I can ’t rem em ber e x a c tly .

Q. W ell, w as it about s ix  m on ths a g o  th at y o u  sig n ed  

it?
A.  N o ; I can’t sa y  th at it w a s. 30

Q. It w as not as lo n g  a g o  as th at, w a s  it?

A.  No.

Q. A bou t fo u r m on ths a g o ?

A.  I don’t kn o w  e x a c t ly ;  th a t is, I w o n ’t sa y  ju s t  

how m any m onths.

Q. Y o u  don’t th in k  it w a s  s ix  m on ths a g o ?  W e ll, 

you signed it, as a m atter o f  fact, a fte r  th is su it w a s 

begun, didn’t y o u ?
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A .  Y e s , sir.

Q. A n d  w h en  yo u  sig n ed  it w a s  th is sign atu re there, 
the lo w er o n e?

A .  Y e s , sir.

Q. D o  y o u  k n o w  w h en  th at w a s  sig n ed  ?

A .  Y e s ,  s ir ;  th at w a s  s ig n ed  w h en ev er the date is. 
M r. M id d leto n  sig n ed  it.

Q. O n  A u g u s t  25th , 190 0 ?

A .  I  ca n ’t sw e a r to  it, b u t I th in k  about that time.

10 Q. W h e n  w a s th e  S . E . C r o w le y  C o m p an y  incorpor-
ated  ?

A .  T h e  co m p an y w a s in co rp orated , I th ink, in De-

cem ber, 1899.

Q. W a s  th at co rp o ra tio n  in ex isten ce  on August 
25th , 190 0?

A .  I t  m u st h a ve  been.

Q. W e ll, I a sk  y o u  w h eth er it w a s  o r n o t?

A .  Y e s , s ir ;  it  m u st h a v e  been i f  it w a s  incorporated 

in 1899.

20 Q • W h e n  w a s it first su g g e ste d  to  M r. M yers that the 

B ro o k h u rst  p ro p e rty  w a s  to  be taken  as p a rt considera-

tio n  fo r  the sale o f  the P ie rre p o n t H o te l?

M r. C h a n d le r— I o b je ct b ecau se it is irrelevant, 

in com p eten t an d  has n o th in g  to  do w ith  the ques-

tio n  o f  th e  o b lig a tio n  on th is co n tract fo r  the pay-

m ent o f  th is com m ission . W e  h ave proven our 

co n tract, the sale, the ex ecu tio n  and  delivery of 

th e  deeds, and  w e  h ave a d m itted  the paym ent of 

$ 1,0 0 0  on acco u n t o f  th is co n tract, and anything 

ex tra n e o u s to  th at, w h ich  h as n o th in g  w hatever to 

do w ith  it, is n o t p rop er eviden ce, and certainly 

th is is n ot prop er eviden ce, and is not cross-ex-

a m in atio n  either.

T h e  C o u rt— M r. C ole , h o w  is it cross-exam ina-

tio n ?

Q u e stio n  w ith d ra w n .

P la in tiff  rests.



COURT OF ERRO RS AN D  A P P E A LS. 15

Cole__I ask y o u r  H o n o r  to  n o n su it the p la in tiff.

My first proposition is th a t th is a greem en t s ig n ed  b y  

the defendant is not an a ss ig n a b le  agreem en t. I t  is not 

such an agreem ent as can be a ssig n ed . M y  second 

proposition is th at there is no p ro o f th at the d efen d a n t 

has not paid the m oney. M y  th ird  p rop ositio n  is th at 

the agreement, th at is, the a g reem en t sued  upon, is an 

agreement to sell fo r  cash, an d  th e a greem en t o ffered  

in evidence, P  2, is an a greem en t to  sell fo r  o th er th an  

cash; and there b ein g  no p r o o f in evid en ce o f  a ch a n g e  10 

of the original agreem en t fro m  cash, th a t in le g a l con -

templation the new  a greem en t m u st b e  re g a rd e d  as 

varied from  the first, and th at in  consequence the p la in -

tiff has not show n a sale  o f  th is p ro p e rty  fo r  $70,000 

cash, as he has a lleged  in his d eclara tio n , on  a special 

contract.
The Court— D oes the d eclara tio n  a lleg e  ca sh ?

Mr. Cole— N o ; th e d eclara tio n  a lleg es  th is a g re e -

ment, that is, I m ean the first a greem en t, to  sell fo r  

$70,000, w hich I sa y  is cash. M y  n e x t p rop ositio n  is 2Q 

that the agreem ent upon w h ich  th e y  h a ve  sued is w ith -

out legal force fo r  the reason  th a t b y  its v e r y  term s it 

was to be void  a fter  ten d ays. N o w , th a t raises, to  me, 

an interesting question, as to  w h en  th is  p ro p e rty  w a s 

sold. Observe, “ I h ereb y em p o w er an d  a u th o riz e  to 

sell all that certain p ro p e rty  n o w  o w n e d  b y  m e in the 

city of A tlan tic C ity ,”  and th e  p ro v is io n  is, “ T h is  a g re e -

ment is void  a fter ten d ay s fro m  d a te .”  T h e  d efen d a n t 

assumes that the sale  w a s m ade w ith in  th e co n tem p la-

tion of this agreem en t on  the 28th  d a y  o f  A u g u s t, 

when M r. Bechtel a greed  to  b u y. N o w , i f  th e  sale  w a s 

not made on the date o f  this, a greem en t to  sell, then the 

agreement upon w h ich  th e y  sue is v o id , b ecau se  the 

ten days had elapsed. T h e  sale w a s  not a c tu a lly  m ade, 

by the deed, until the 13 th  d a y  o f  Septem ber. T h e y  

have offered the deed in  eviden ce. S o  w e  h a v e  th is 

question, U n d er this phase o f  the case, w h en  w a s  th is 

property sold? W a s  it so ld  w h en  th e  a greem en t w a s
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m ad e b y  so m eb o d y to  b u y, or w a s it so ld  w h en  the deed 

w a s m ade ? I su b m it th a t a m ere  o ffer  b y  som ebody to 

b u y  is not a sale. T h e y  m a y  h a v e  retreated  from  the 

p ro p o sitio n  to  b u y. T h e  a lle g a tio n  is the sale w as made 

on the 28th d a y  o f  A u g u s t. N o w , I sa y  the sale was 

n ot m ade on th at d a y ; the sale w a s m ad e w h en  the deed 
w a s d elivered .

A n d  a g a in , I th in k, in the absence o f  p roo f, that this 

agreem en t to  sell fo r  $70,000 in cash  w a s va ried  in the 

i c  o ffer  m ad e to  sell th is p ro p erty  fo r  $70,000, cash or no 

cash, th at th e p la in tiff w o u ld  o n ly  b e  en titled  to recover 

tw o  per cent, co m m issio n  on w h a te v e r  th is agreement 

sh o w s w a s the cash  sale, a ssu m in g  th at the date o f  the 

sale is to  be re g a rd e d  as th e  tim e w h en  th e  agreement 

w a s  en tered  into, and th at i f  he can  o n ly  recover a com-

m issio n  on the cash  sale, then there is  no righ t of 

re c o v e ry  o f  a n y th in g  m o re  a g a in s t  th is defendant, be-

cau se he has been g iv e n  cred it fo r  $1,000, w h ich  would 

be in excess o f  the am o u n t to  w h ich  th ey  w ould  be 

20 en titled.

N o w , as it seem s to  me, the p resu m p tion  in this case 

m u st be, in  the absence o f  p ro o f, an d  th e y  h ave offered 

n o  p ro o f, and stopped m e fro m  an exa m in atio n  which 

I concede perhaps w a s  not a prop er cross-exam ination, 

stopped  m e fro m  p r o v in g  the rea l tra n sa ctio n ; now, 

sin ce th e y  h a v e  p roved  b y  th e  o ffe r  o f  th is second agree-

m ent a co n d itio n  d ifferen t fro m  th at contem plated by 

the first agreem en t, the leg a l p resu m p tion  is that they 

w e re  a c tin g  u n d er th e n ew  agreem en t. In  other words, 

w h ere  in la w  an a greem en t is m ad e to  sell fo r  cash and 

the p a rties co m e in and do n ot sh o w  a sale for cash, 

b u t sh o w  an agreem en t an d  a sale  o th er th an  for cash, 

th e p resu m p tion  is th at th e y  h ave  en tered  into a new 

agreem en t, and th at th e y  are n ot r e ly in g  upon the first. 

W e  h a ve  here, then, on  one side an agreem en t to sell 

fo r  $70,000 in cash, i f  I am  r ig h t  in a sse rtin g  that every 

sale  m eans cash  unless o th erw ise  sta te d ; and then we 

h a ve  an oth er a g reem en t opposed  to  th at w h ich  is an
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agreement to sell, not fo r  cash, b u t fo r  p a rt cash  and 

part m ortgage  and p a rt e x c h a n g e  o f  p rop erty . N o w ,

I submit the p la in tiff can n ot reco ver. H e  has m ad e an 

entirely d ifferent case fro m  th a t m ade b y  his d eclara -

tion. H is a lleg atio n  is th at M r. M y e rs  w a s to  p a y  him  

two per cent, fo r  se llin g  h is p ro p erty  fo r  $70,000, and 

he has show n his case not fo r  $70,000 in cash , b u t fo r  

so much cash and so m uch  m o r tg a g e  and  so m u ch  p rop -

erty. N ow , I subm it th at in such  a case the p la in tiff is 

entitled to be called. 10
The C ourt— D o  y o u  m ake a n y  poin t as to  the a ss ig n -

ment ? D o yo u  m ean to  ?
Mr. Cole— Y e s ;  I h ad  a n  a u th o rity , b u t I find I 

haven’t it here w ith  m e, as to  the r ig h t  to  assig n . N o w ,

I say to you r H o n o r fra n k ly , fro m  m y  p erson al v ie w , 

that I do not th in k  th at is a v e r y  s tro n g  p o in t ; th at the 

Courts have been so lib eral o f  late  in g iv in g  the r ig h t 

to make assignm ents th at th e y  o n ly  h old  in rare  cases 

that it is a personal c o n tra c t; th at e v e ry  co n tra ct is, 

perhaps, assignable excep t w h ere  som e p erson al con- 20 

tract— fo r  instance, i f  a m an  w a n te d  a p a in tin g  and 

wanted som e a rtist to do  it, he co u ld  not a ss ig n  th at to  

somebody else. I doubt i f  th ere is v e r y  m uch in the 

point, but I am  not en tire ly  satisfied  th ere is, an d  I 

should w ant to a va il m y s e lf o f  it in the h ig h e r  court.

I don’t know  w h eth er th at r ig h t  e x ists  o r n o t; th is 

contract w as m ade w ith  S . E . C r o w le y  &  C o m p an y, 

and they have turn ed  th at o ver to  th e co rp o ra tio n . I 

want the benefit, i f  n ecessary, th at th ere is no r ig h t  o f  

assignment, a lth o u gh  I s a y  to  y o u r  H o n o r  fr a n k ly  th at 30 

I do not think there is v e r y  m u ch  in it.

(M r. Chandler rep lies.)

(T h e  C ourt ordered the case  re-opened to  p erm it tes-

timony to be introduced  as to  n o n -p erfo rm a n ce o f  the 
contract.)

3 CRO
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S a m u el  B.  C r o wl e y  r e c all e d.

D i r e c t e x a m i n a ti o n , b y  M r. C h a n d l e r.

Q.  M r. C r o w l e y , h a v e y o u r e c e i v e d a n y p a y m e n t 

f r o m  M r. M y e r s o n a c c o u n t o f t h i s c o n t r a c t ?

A .  Y e s , si r.

Q.  W h a t h a v e y o u  r e c e i v e d ?

A .  $ 1, 0 0 0.

Q.  W h a t d o e s h e s till o w e y o u ?

A .  $ 4 0 0.

1 0 Q.  H a v e  y o u d e m a n d e d i t ?

A .  Y e s , si r.

Q.  A n d  h a s h e d e cli n e d t o p a y i t ?

A .  N o t d e cli n e d.  H e p u t i t o f f, p u t t h e p a y m e n t off 

u n til s o m e l a t e r ti m e.

Q.  A n d  h a v e y o u si n c e r e c e i v e d i t ?

A .  N o , si r.

Q.  I t i s s till d u e y o u ?

A .  S t ill d u e m e.

C r o s s - e x a m i n a ti o n , b y M r. C o l e.

2 0 Q.  S t a t e, M r. C r o w l e y , w h a t M r. M y e r s s ai d w h e n 

y o u a s k e d p a y m e n t o f t h i s m o n e y.

A .  H e s a y s t o m e, “ M r. C r o w l e y , I a m  n o t g e tti n g 

a n y m o n e y o u t o f t h i s B r o o k h u r s t d e a l, ”  a n d t ri e d t o 

g e t m e t o a c c e p t $ 1, 0 0 0.  “ N o w , ” I s a y s, “ M r. M y e r s’ 

— h e w a s s i c k i n h i s r o o m  a t t h e ti m e — I s a y s, “ M r. 

M y e r s, w h e n I h a v e g o t y o u r a g r e e m e n t f o r $ 1, 4 0 0 

w h y  s h o u l d I t h r o w  a w a y  $ 4 0 0 ? ” a n d h e s a y s, “ I a m 

n o t g e t t i n g  a n y m o n e y , ” a n d h e s a y s, “ W i ll y o u t a k e 

$ 1, 0 0 0 a n d t a k e t h e $ 4 0 0 a f t e r I g e t s o m e m o n e y o ut

3 0 o f t h i s B r o o k h u r s t, e i t h e r r e n t i t o r s ell i t ? ”  I s a y s, 

“ C e r t a i n l y , C h a r l i e ; I a m  n o h o g . ”   A n d  h e w a s v e r y 

s i c k t h e n, a n d I m e t h i m  a f t e r h e r e c o v e r e d p a rti all y 

f r o m  h i s ill n e s s d o w n a t t h e m a r k e t, a n d t h e n h e g a v e 

m e $ 1, 0 0 0, a n d s a i d h e w o u l d  p a y m e t h e b al a n c e aft e r 

h e g o t s o m e t h i n g o u t o f h i s o t h e r p r o p e r t y,

Q.  H o w  m a n y ti m e s d i d y o u  a s k h i m  f o r t h e p a y -

m e n t o f t h i s m o n e y ?
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A.  W h ich  m on ey?

Q. T h is  $400.
A.  I asked him  then an d  severa l o th er tim es.

0. T ell us w h a t he sa id  each  tim e y o u  asked  h im  fo r

the money. •
A.  I can 't tell yo u  w h a t he sa id  each  tim e.

Q. Y o u  have ju s t  to ld  us w h a t he sa id  the first tim e?

A.  Y es, sir.
Q. N ow , M r. C ro w le y , do y o u  rem em b er th at w h en  

you asked him  fo r  th e p aym en t o f  th is $400 th a t he 10 

told you—
M r. C h an d ler— I o b je c t  to  p u ttin g  the testim o n y  

in the w itn ess’ m outh.
Q. T h a t yo u  w ere n ot en titled  to  rece iv e  th e balan ce 

of the com m ission fo r  the sale o f  th e  P ie rre p o n t u n til 

you had sold fo r  him  the B ro o k h u rst  ?
M r. C h an d ler— I o b je c t  to  th e  fo rm  o f  the ques-

tion. I f  the C o u rt please, h o w  can  M r. C o le  p re-

suppose w h a t M r. M y e rs  to ld  M r. C ro w le y , and  

then put the question  in  th at f o r m : “ M r. C ro w le y , 20 

do you rem em ber th a t M r. M y e r s  to ld  y o u  so and 

so?”  It is a co n clu sio n  o f  the counsel. I f  he 

wants to k n o w  w h a t M r. M y e rs  sa id  to  him , let 

him ask him  the question, b u t n o t a sk  h im  w h eth er 

M r. M yers said  so and  so, or d id  so and so.

T h e C o u rt— I th in k  on  c ro ss-e x a m in a tio n  it is 

adm issible in th at form . H e  k n o w s w h a t his 

client know s, and he is n o w  a sk in g  y o u r  w itn ess 

if  such a co n versatio n  d id  not take  place. I th in k  

that is adm issible. I a d m it th e  question. 3°

(Q u estio n  rep eated .)
M r. C h an d ler— I o b je ct to  it on  an oth er g ro u n d . 

A n y th in g  th at M r. M y e rs  m ig h t h a ve  to ld  M r. 

C row ley w o u ld  n ot be a d m issib le  to  a lter  th e  term s 

o f this agreem ent. T h is  is a w ritte n  agreem en t to 

pay so m uch m on ey at a certa in  tim e.

M r. C ole— T h a t  is w h a t I h a v e  been co n ten d in g  

for all the tim e.
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M r. C h a n d le r— A n d  the tim e has passed long 

a g o , an d  a n y  co n v ersa tio n  M r. M y e rs  m igh t have 

had  w ith  M r. C r o w le y  w o u ld  n o t se rv e  to alter the 

term s o f  an a greem en t unless in  w ritin g , and it 

w a s  m ad e a p a rt o f  th e  agreem en t.

T h e  C o u rt— T h e  w a y  it com es n o w  is it was a 

p a rt o f  th e co n v ersa tio n  w h ich  y o u  introduced and 

o ffered  to  p rove, a sk in g  th is w itn ess as to  w h at Mr. 

M y e rs  sa id  w ith  referen ce  to  o w in g  the balance, 

io Y o u  tried  to  p ro v e  th a t M r. M y e r s  adm itted  owing 

the b alan ce  o f  $400 th a t w a s n o t p aid , as I under-

stood  the effect o f  y o u r  exa m in atio n , and now 

cou n sel w a n ts  to  k n o w  w h a t else w a s said  b y  Mr. 

M y e rs  on th at o ccasio n , as to  w h eth er he did owe 

th is $400 o r not. T h a t  is m y  im pression. It is 

m ere ly  a sk in g  th e  w h o le  co n v ersa tio n , w hich is 

u su a lly  adm issib le. I w ill a d m it th e question.

A .  N o , s ir ;  h e d id n ’t te ll m e it, n o t in th at many 

w o rd s , o r a n y th in g  lik e  th at, becau se I h ad  m y contract 

20 there.
Q. N e v e r  m in d  b ec a u se ; w h a t d id  he say  to you 

ab o ut th a t?
A .  H e  sa id  h e  w o u ld  g iv e  m e all o ver a certain 

am ou n t, w h ich  w a s  $30,000, I co u ld  g e t  fo r  the hotel. 

H e  w o u ld  not p a y  the co m m issio n  on th e sale o f  it, but 

w o u ld  g iv e  m e, i f  I co u ld  g e t  a n y th in g  o ver  the $30,000, 

he w o u ld  g iv e  th at to  m e as a com m ission , and he put 

it d o w n  in w r it in g  on  on e o f  th ese  agreem en ts, and after 

he w ro te  it he put on the b ottom , as he d id  on an y agree- 

m ent, “ T h is  agreem en t is o n ly  g o o d  fo r  fifteen  days.’ 

H e  exten d ed  it fiv e  d ays.
Q. O n  th is occasio n  w h en  y o u  w e n t to  g e t  one o f the 

p aym en ts fro m  M r. M y e rs  d id n ’t y o u  g iv e  M r. Myers 

a paper to  the effect th at y o u  w e re  n ot en titled  to have 

th e com m issio n  on the p rice  fo r  w h ich  th e  Brookhurst 

w a s  put in the deal u n til y o u  so ld  the B ro o k h u rst?

A .  N o , sir.

Q. Y o u  d id n ’t?
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A.  No, sir.
Q. Y o u  never sign ed , on either o f  th ese o ccasion s 

that you w ent to  g e t co m m issio n , a  paper to  the effect 

that you w ere not en titled  to  h a ve  y o u r  com m ission  on 

the Brookhurst u n til y o u  so ld  it?

A.  No, sir.
M r. C h an d ler— I o b ject. I f  th ere is a n y  such 

paper in existen ce, y o u  sh o u ld  p ro d u ce  it.

T h e  C o u rt— H a v e n ’ t y o u  g o n e  b eyo n d  th e in -

terview , M r. C ole , the ‘in te rv ie w  th at the w itn ess 10 

testified to ?
M r. Cole— N o , sir. I suppose he is ta lk in g  

about that. T h a t  is w h a t I am  ta lk in g  about, the 

interview  at w h ich  he asked  fo r  the m on ey.

M r. C h an d ler— H e  o n ly  ad m itted  one in te rv ie w  

w ith M r. M yers, in  h is sick  room .

M r. C ole— I am  co n fin in g  m y  cro ss-e x a m in a -

tion to that tim e, th at he said  he m ad e th is a d m is-

sion.

T h e  C o u rt— T h a t  is a ll r ig h t. 2,0

Re-direct exam in ation , b y  M r. C h a n d ler.

Q. M r. C ro w le y , y o u  said  in a n sw er to  a q u estion  o f 

Mr. Cole that M r. M y e rs  p rod u ced  an a greem en t fo r  

the sale o f the B roo kh u rst, and  o ffered  y o u  $50 co m m is-

sion— or you said th at th e  hotel, y o u  d id n ’t sa y  the 

Brookhurst. N o w , I w a n t y o u  to  e x p la in  to  the ju r y  

what hotel you  referred  to  w h en  y o u  sa id  he prod u ced  

an agreem ent, w h eth er th e  B ro o k h u rst  o r the P ie rre- 

pont.

A,  T h at w as the B ro o k h u rst. A ft e r  th e  P ie rrep o n t 30 

was sold, and at the tim e o f  th is settlem ent he w a n ted  to 

get rid o f this little  hotel h e to o k  in ex ch a n g e . H e  

said he w ould not p a y  a n y  com m issio n  on the sale o f  

that. He. read the agreem en t th a t i f  I w o u ld  g e t  o ver  

$30,000, I could h a ve  all o v e r  $30,000 fo r  the hotel.

Q. T h at is for the B ro o k h u rst?

A.  Y es. T h en  w e d id  g e t  a  p a rty  w h o  w a s  w illin g  

to take the prop erty at th at p rice  and  p a id  us in bon d s—
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M r. C o l e — I o b j e c t.  T h a t i s n o t p r o p e r.

M r. C h a n d l e r — W e  r e s t a g a i n .

M r. C o l e — N o w , I a s k f o r a n o n s u i t, i f y o u r 

H o n o r pl e a s e,  u p o n t h e g r o u n d s a l r e a d y a s k e d, 

o t h e r t h a n t h e o n e f o r t h e q u e s ti o n o f p a y m e n t, a n d 

u p o n t h e f u r t h e r g r o u n d  n o w  t h a t t h e r e i s n o p r o o f 

t h a t t h e p r o p e r t y d e s c ri b e d i n t h e d e e d f r o m  M y e r s 

t o B e c h t e l o f t h e d a t e o f S e p t e m b e r 1 5 t h i s t h e 

p r o p e r t y r e f e r r e d t o i n t h e a g r e e m e n t, a n d t h e r e 

1 0  i s n o t h i n g i n t h e d e e d f r o m  w h i c h t h e c o n cl u si o n 

c o u l d b e d r a w n  t h a t i t i s t h e s a m e p r o p e r t y.

M r. C h a n d l e r r e pli e s.

T h e  C o u r t — I t h i n k I w ill n o t g r a n t t h e m oti o n 

t o n o n s u i t.

W h e r e u p o n t h e d ef e n d a nt, b y hi s c o u n s el, pr a y s a 

bill of e x c e pti o n s, w hi c h i s h e r e b y all o w e d a n d s e al e d 

a c c o r di n gl y.
C h a r l e s  E . H e n d r i c k s o n , [ e . s .]

/. S.  C.

2 0  D e f e n d a n t 's  T e s t i m o n y .

C h a rl e s  R.  M y e r s  s w o r n .

D i r e c t e x a m i n a ti o n , b y M r. C o l e.

0 ,. M r. M y e r s, a r e y o u s till t h e o w n e r o f t h e B r o o k - 

h u r s t p r o p e r t y, w h i c h i s r e f e r r e d  t o i n t h e a g r e e m e n t 

b e t w e e n y o u r s e l f a n d B e c h t e l, w h i c h h a s b e e n o ff e r e d i n 

e v i d e n c e ?

A .  I a m , y e s,, si r.

Q.  W ill y o u s t a t e, pl e a s e, t h e c i r c u m s t a n c e s t h a t l e d 

u p t o t h e m a k i n g o f t h i s a g r e e m e n t f o r t h e s al e o f t h e 

3 0 P i e r r e p o n t ?  H o w  c a m e y o u t o s i g n t h a t p a p e r ?

O b j e c t e d  t o.

T h e C o u r t — I s t h a t t h e o r i g i n a l p a p e r ?

M r. C o l e — Y e s , si r.

M r. C h a n d l e r — I o b j e c t t o t h e a g r e e m e n t.
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T h e  C o u rt— O f  co u rse  w e  ca n ’t n u llify  o r co n -

tradict the w ritin g , M r. C ole .
M r. C o le — I u n d erstan d  th at, i f  y o u r  H o n o r  

please. It is ju s t  w h y  I th in k  w e are en titled  to  a 

nonsuit. B u t w e  h a ve  passed  th at, and I w a n t the 

benefit o f  h o w  he cam e to  s ig n  th at, o r th e  benefit 

o f an exception.
T h e  C o u rt— T h e re  has been no g ro u n d  la id  to  

g ive  parol evidence. I suppose th at m u st stan d  as 

the agreem en t b etw een  th e  p a rties unless y o u  th in k  10 

in that agreem en t th ere w e re  a n y  b lan ks le ft  th at 

you  th in k sh ou ld  be exp la in ed  b y  p arol.

M r. C o le— N o ; I do not.
T h e  C o u rt— Y o u  a sk  h im  h o w  he cam e to  s ig n  

it, and th at m eans to  in tro d u ce  th e  co n v ersa tio n s o f 

the parties.
M r. Cole— E x a c tly . N o w , th at g ets  r ig h t  to the 

point th at w e h ave in th is  case. M y  p rop ositio n  is, 

accord in g to  m y  op en in g, th at th is agreem en t w a s 

a sale fo r c a s h ; th at the sa le  w a s  n o t fo r  cash. 2o
T h e  C o u rt— T h e  q u estio n  is n o w , can  y o u  co n -

tradict the w ritte n  a g reem en t o r v a r y  it b y  w h a t 

this w itness m a y  sa y  as to  h o w  he cam e to  s ig n  it.

Can you  in trod u ce m atters b etw een  the p arties th at 

are put in w r it in g ?
M r. C ole— T h a t ,  w ill  depend, i f  y o u r  H o n o r  

please, upon w h a t y o u r  v ie w  m a y  be as to  w h a t 

this $70,000 m eans. M y  co n ten tio n  is th a t th at 

m eans cash, and th at is one pu rp ose o f  the offer, 

to show  w h a t w a s  m eant, an d  th at there w a s  n ot 30 

an yth in g said  at th e tim e th is, a greem en t w a s  m ade 

respecting a n y th in g  b u t cash. Y o u r  H o n o r  w ill 

notice that I h a ve  p leaded  in  th is case a  n ew  co n -

tract as the one u n d er w h ich  w e  sa y  th ere is a  r ig h t  

o f recovery, w h ich  is an en tire ly  d ifferen t case fro m  

that m ade b y  th e  p la in tiff. N o w  to th a t plea th ere 

has not been an y reply, b u t I d id  n o t ta k e  a d v a n ta g e
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o f t h a t.  O f c o u r s e I w o u l d  b e e n ti tl e d, a s t h e pl e a 

s t a n d s, t o a j u d g m e n t.

T h e  C o u r t — T h i s p l e a s e t s o u t a b o u t w h a t y o u 

h a v e s t a t e d, a m o d ifi e d a g r e e m e n t m a d e a f t e r w a r d s.

M r. C o l e — E x a c tl y .

T h e C o u r t — T h e q u e s ti o n i s o b j e c t e d t o  u p o n t h e 

g r o u n d  t h a t w h a t h e s a y s m i g h t g O' t O' al t e r o r v a r y 

a w r i t t e n a g r e e m e n t, a n d o f c o u r s e I s u s t ai n t h a t 

o b j e c ti o n .  I f t h e r e i s a n y t h i n g t h a t d o e s n o t d o 

t o  t h a t i n t h e w i t n e s s’ t e s ti m o n y t h a t y o u w a n t, I w ill 

h e a r it.

W h e r e u p o n t h e d e f e n d a n t, b y h i s c o u n s el, p r a y s 

a  b ill o f e x c e p ti o n s, w h i c h i s h e r e b y all o w e d a n d 

s e al e d a c c o r d i n g l y .

C h a r l e s  E . H e n d r i c k s o n , [ e . s .]

/. 5 . C.

Q.  N o w , M r. M y e r s, h o w  l o n g  w a s i t a f t e r y o u h a d 

s i g n e d t h e p a p e r y o u h o l d i n y o u r h a n d, E x h i b i t P  i, 

w h e n y o u n e x t s a w  M r. C r o w l e y  ?

2 0 A.  I d o n e m o s t o f t h e b u si n e s s w i t h M r. M i d dl e t o n.

Q.  H o w  l o n g w a s i t a f t e r y o u  s i g n e d E x h i b i t P  i t h at 

y o u  s a w  M r. M i d d l e t o n ?

A . W e ll, i t w a s a v e r y s h o r t ti m e, i t w a s n’ t v e r y l o n g. 

I d o n’ t j u s t e x a c tl y r e m e m b e r.

Q.  Di d y o u t h e n h a v e a n y c o n v e r s ati o n a b o ut t h e s al e 

of t h e Pi e r r e p o nt ?

A .  A f t e r  I s i g n e d t h i s ?

Q.  Y e s .

A .  O h , y e s.

3 0  Q . W h e r e w a s t h e c o n v e r s a ti o n ?

A .  A t  t h e H o t e l R u d o l f.

Q . W i ll y o u s t a t e w h a t t h a t c o n v e r s a ti o n w a s ?

A.  W e ll, t h a t w a s a f t e r I s i g n e d t h i s, y o u k n o w , h e 

c a m e t o m e.  “ W e ll, ”  h e s a y s, “ I h a v e b e e n t o s e e m y 

p a r ti e s a n d I c a n s ell t h e m  t h a t p r o p e r t y p r o v i d i n g t h at 

y o u w ill t a k e t h e B r o o k h u r s t i n t r a d e f o r $ 3 5, 0 0 0, a n d 

t a k e a fi r s t m o r t g a g e a n d s e c o n d m o r t g a g e — ” I d o n’t 

k n o w  w h a t i t w a s n o w .  “ W e ll, ”  I s a y Sj “ h o w  m u c h i s
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there against that h o u se ? ”  H e  said  th ere w a s  a first—

Q. Y o u  mean th e B ro o k h u rst?

A. Y es, he said  th ere w a s a first m o r tg a g e  a g a in st it 

of $12,000, a second m o r tg a g e  o f  $4,000, and  “ she w a n ts  

$35,000, m y p a rty  d oes.”  M rs. B ech tel, I th in k  h e  said, 

owned it. “ W e ll,”  I says, “ no, I w o u ld n ’t be g e tt in g  

any money out o f  th e  th in g  a t  all o n  th at b a sis .”  A n d  

we went over the th in g , ta lk ed  aro u n d  it, and fin ally  I 

told him no, but he said  it w a s  a g o o d  p r o p e r ty ; h e  said  

it could be easy sold, and  so  fo rth , lik e  t h a t ; and a fte r  IO 

he showed me those th in g s  I fin a lly  said , “ W e ll, i f  I to o k  

it in for $30,000 do y o u  th in k  you, w o u ld  h a ve  a n y  

trouble selling it fo r  m e a g a in  ?”  H e  says, “ N o , w e  w ill 

sell that for you  in a w e e k  fo r  $30,000.”  I sa ys, “ W e ll,

I will give you  fifteen d a y s  to  sell it i f  I tak e  it .”  B u t w e  

finally made a deal a g a in  and I said  th ere  a g a in  at th at 

time that “ I w ill not g iv e  y o u  co m m issio n  on th e  B r o o k -

hurst until you  sell it. I f  y o u  sell th e  B ro o k h u rst  fo r  

$30,000 I w ill p ay  y o u  co m m issio n ”  ; and  th e  h otel is 

there and I haven’t so ld  it, and  ju s t  as soon as th ey  sell it 2,0 
I am w illin g  to ca rry  out m y  agreem en t.

O bjected  to.
Q. N ever m ind that. A f t e r  y o u  sa id  to  him  th at y o u  

would not pay him  the com m ission  on the $30,000 fo r  

the Brookhurst w h ich  yo u  had  taken  in e x ch a n g e , w h a t 

did he say?

A. H e said it w a s all r ig h t ; he w o u ld  sell it in a w eek.

Q. D id you at th at tim e tak e  a paper fro m  him  ?

A. A  little later.

Q. W hen w as the agreem en t taken  fro m  M r. C r o w -  30 

ley?

A. W hen w e had th e  tro u b le  ab out th e  B ro o k h u rst.

Q. W hat did you  do about th at p a p er?

A. I m islaid it som ew h ere arou n d .

Q. H ave you  hunted fo r  it ?

A. Y es, sir, I hunted fo r  it.

Q. B y  w hom  w a s th at paper s ig n e d ?

4 CRO
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A .  B y  M r. C r o w le y  p erso n a lly . H e  w ro te  it out and 
sig n ed  it r ig h t  th ere  a n d  then.

Q. H a v e  y o u  been able to  find th at p ap er?

A .  I h a v e n ’t yet.

Q. H a v e  y o u  loo ked  fo r  it?

A .  Y e s , sir.

Q. H a v e  y o u  loo ked  in  e v e ry  p lace th at th e paper was 

lik e ly  to' be ?

A .  Y e s .

i o  Q.  N o w , w h a t w a s  th at a g reem en t?  W h a t did it 

sta te ?

A .  I t  w a s  an a g reem en t— w h en  I paid  the $1,000 

m on ey, a ll th e m on ey, th e  b alan ce o f  it— it w as an agree-

m en t th at w h e n  he sold  it, or. m y se lf, th at I w as to pay 

him  th e  com m ission  on it.

Q.  A n d  y o u  sa y  h e g a v e  y o u  th at p ap er?

A .  Y e s , h e  g a v e  m e th e  paper h im self.

Q. A n d  th a t pap er th at he g a v e  you , th at you have 

n o t been ab le  to> find, is  th e  a greem en t th at followed up 

20 th e  one M r. M id d leto n  sa id  he w o u ld  m ake at the time 

h e cam e w ith  th is o ffe r  to  put th e  B ro o k h u rst as part 

co n sid era tio n  o f  th e  $ 70,0 00?

A .  Y e s . I d id n ’t w a n t to  p a y  com m ission  on that, be-

ca u se  it w a s  an  e x ch a n g e , and w h en  th ey  sold it at the 

price th a t I to o k  it at—

T h e  C o u rt— W h a t  y o u  w a n te d  to  do is not evi-

dence, M r. M y e r s ;  ju s t  w h a t y o u  said.

A .  W e ll, th a t is  w h a t I said  a t th at tim e.

Q. W h e n  y o u  sig n ed  th is a greem en t d id  M r. Middle- 

30 ton  o r M r. C r o w le y  tell y o u  th at y o u  w e re  to> take in ex-

ch a n g e  th is  B ro o k h u rst  ?

A .  N o , n ot th e first agreem en t.

Q.  D id  th ey  at th at tim e tell y o u  th at any property 

w a s  to' be taken  in  e x c h a n g e ?

A .  N o t  at th at tim e. H e  w o u ld n ’ t even tell me who 

th e  p u rch a ser w a s, o n ly  th ey  said, i f  th e y  g o t  a customer 

to  tak e  th e  house w o u ld  I p a y  them  a  com m ission, and I 

to ld  them  th e  r e g u la r  co m m issio n ; and then they came
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with this proposition to- m e o f  ta k in g  th e  B ro o k h u rst in 

trade and then I said  i f  I to o k  th at I w o u ld n ’t  p a y  a n y  

commission on it.
Q. T h at is, y ou  w o u ld n ’t p a y  a n y  com m ission  on th e  

value for w hich the B ro o k h u rst w a s p u t in ?

A. No, not until th ey  sold  it.
Q. A nd you sa y  M r. M id d leto n  m ad e th a t a greem en t

with you ?
A. Yes, sir.
Q. W as he a m em ber o f  th e  firm  o f  C r o w le y  &  C o m - 10 

pany?
A. H e cam e first, yes, sir. H e  w a s  th e  on e th at cam e 

first and saw m e about it. H e  g o t  the first a greem en t.

Q. Mr. C ro w le y  says th a t w h en  he cam e to’ dem an d 

this money you adm itted  th a t y o u  w r o te  it. W h a t  w a s 

the conversation about th at ?
A. I adm itted I ow ed  it th is w a y : w h en  th e y  so ld  th e  

Brookhurst fo r  $30,000, th en  I o w e d  it to  him .

Q. H as he ever fo u n d  y o u  a  p u rch aser fo r  th e  B r o o k -

hurst? , 20
A. W ell, he had one at on e tim e fo r  $27,500, b u t th e  

terms were not sa tisfa cto ry , w a sn ’ t en o u g h  m o n ey  to  

pay down.

Q. D id  he ever find y o u  a p u rch a ser  fo r  $30,000?

A. H e never did. In  fa ct, I h a v e  o ffered  to' sell it fo r  

less money than th at since.

Q. W hen you  to ld  him  th at y o u  w o u ld  n o t p a y  th is 

commission until he sold  th e  B ro o k h u rst  a c c o rd in g  to  

the agreement, w h a t d id  he say?.

A. W ell, he said  he had  severa l a fte r  it, an d  th at is 30 

what he kept te llin g  m e all th e  tim e.

Q. D id he ever deny th at y o u  w e re  n o t o b lig ed  to  p a y  

this money until he had sold  it, w h en  y o u  m ad e these de-

mands for paym ent ?

A. No, everyth in g  seem ed to  b e  a ll r ig h t  u n til a y e a r  

passed around, about.

It is adm itted th at th is su it w a s  b eg u n  on the 

8th day o f  Ju ly , 19 0 1.
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Q. N o w , d id  y o u  at a n y  tim e a fte r  y o u  had signed 
th e  first agreem en t, or th e  one to p a y  tw o  per cent., did 

y o u  a t  a n y  tim e a fte r  th a t a g re e  to' p a y  tw o ’ per cent, on 

$70,000, as th o u g h  th is p ro p e rty  had  been sold fo r cash ?

A . I n e ver d id ; no, sir.

C ro ss-e x a m in a tio n , b y  M r. C h a n d ler.

Q.  T h is  is  the o n ly  a greem en t y o u  ever m ade, is it, 

w ith  th e  C r o w le y  C o m p an y, th e  o n ly  one yo u  ever 

sig n ed  ?

10 A .  T h a t  is th e o n ly  one. W e ll, th e  other one there.

Q. W e ll, th is is not w ith  th e C r o w le y  C o m p an y?

A .  Y e s , th a t w a s the a greem en t th at w a s first made. 

B u t  th en  th ere  w a s  a  person al a g reem en t m ade after this, 

ab o ut th e  co n d itio n s o f  sale o f  th e  agreem en ts, and so 

fo rth .

Q. W h a t  d o  y o u  m ean b y  a person al agreem en t made 

a fte rw a r d s  ?

A .  W e ll, a  ve rb a l agreem en t. A f t e r  th is w a s signed he 

cam e to  m e and  g o t  m e to> s ig n  th is agreem en t. H e said 

20 i f  he w o u ld  g e t  m e a  cu sto m er fo r  th e  B rookh u rst, he 

w a n ted  to  k n o w  w h a t I w o u ld  sell it fo r. I said  $30,000. 

H e  says, “ A l l  r ig h t. W ill  y o u  p a y  th e  com m ission on 

i t ? ” I says, “ C e rta in ly , I w ill  p a y  th e re g u la r  commis-

sion  on it .”  T h e n  he cam e up w ith  th is paper, g o t me to 

s ig n  a paper, and  th en  h e com es b a ck  a fte r  he gets the 

pap er s ig n ed  w ith  a p rop ositio n  to  tra d e  the Brookhurst 

fo r  the P ie rrep o n t, and w e m ad e a sw a p  trade, but Mr. 

C r o w le y  and  M r. M id d leto n  both  sa id  th at it w a s  a good 

p ro p erty , it co u ld  be so ld  v e r y  rea d ily , and he thought 

30 h e cou ld  sell it w ith in  a  w e e k  fo r  $30,000. I says, 

“ W e ll, o f  cou rse, i f  I ta k e  th at th in g  I a in ’t g o in g  to' pay 

com m issio n  on th at th in g .”  A n d  fin a lly  th ey  were so 

sure o f  se llin g  the p ro p erty  th at I d id n ’t th in k  I would 

h a ve  it on m y  h an d s lo n g  and  I fin a lly  a g reed  to  make the 

deal th ere  and  then, cam e to' h is office and  w e  made a 

d e a l ; and  I had  been w a it in g  and  a s k in g  M r. C row ley a 

lot o f  tim es a fte r  th e  deal w a s  m ad e w h en  he w as going
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to sell the B roo kh u rst, and he said  he had  severa l a fte r  

it and he hasn’t n ever m ad e a  deal up to  th is tim e, and I 

have kept that m uch out o f  th e  co m m isio n  u n til he sold  

it.
Q. W h at rate d id  y o u  keep  out, M r. M y e rs  ?

A.  W h at rate?

Q. Y es.

A.  I ought to  h a ve  kep t m ore o u t th a n  w h a t I did  

keep out, but I th o u g h t w e w o u ld  m a k e  a settlem ent 

some o f these d ays w h en  he so ld  the B ro o k h u rst, becau se 10 

I expected him  to  sell it and I th o u g h t he w o u ld  sell it, 

and he said it w o u ld n ’t be o v e r  a w eek  b efo re  he w o u ld  

sell it.
Q. Y o u  h aven ’t a n sw ered  m y  question. W h a t  rate 

are you keeping o ut fo r  the sa le  o f  the B ro o k h u rst  ?

A. I expect I o u g h t to  h a v e  kep t m ore out. $400, I 

guess. I expected w h a te v e r  d ifferen ce th ere w a s w e 

could settle that up w h en  h e so ld  it.

Q. W hen you  m ade th at agreem en t w ith  M r. C r o w -

ley, as you said y ou  did, h o w  is it y o u  p aid  M r. C r o w -  20 

ley a part o f  the co m m ission  on w h a t w o u ld  be th e  co m -

mission on the sale o f  th e  B ro o k h u rst  b e fo re  he so ld  it ?

A. W eb, I expected  him  to- sell th e  p ro p erty  an d  w e 

would fix it up som etim e.

Q, T h at is not a n s w e rin g  m y  q u estion  yet. W h a t  

would be the co m m ission  on $30,000?

O bjected  to.

M r. C h an d ler— W e ll, he seem s to- be v e r y  h a zy  

on the su bject o f  even th is m ath em atica l p rop o-
sition. ^o

T h e C ou rt— Y o u  can fig u re  th a t up y o u rse lf.
A. It w ould be $600.

Q. W h y  did you  p a y  him  $200 o f  w h a t w o u ld  be the 

commission on the B ro o k h u rst b e fo re  he so ld  it ?

A. W ell, I kn ew  it w a s  m o re  th an  I o u g h t to  h ave 

paid him at the tim e, and I exp ected  to- keep it o ut w h en  

he sold it, but the th in g  w a s  n o  settled  on e ith er side, b u t 

the thing w ould  be sa tis fa c to ry  w h en  he sold  th e
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B r o o k  h u rst and th a t w o u ld  b e  th e  balan ce. R eally  I 

d id n ’t o w e  h im  a s m uch as he g o t, a cco rd in g  to. my 
a greem en t o r  m y  u n d erstan d in g.

Q. N o w  y o u  sa id  M r. C r o w le y  m ad e an agreem ent 

th at he w o u ld  w a it  fo r  the b a lan ce  u n til the sale o f the 

B ro o k h u rst  ?

A .  Y e s ,  sir.

Q. W h e r e  d id  he g iv e  y o u  th a t?

A .  D o w n  in  C h elsea, at th e co tta ge , 

i o  Q. W h e n ?

A .  W h y , it w a s  som etim e la st sp rin g , I th in k ; not 

th is sp rin g , b u t last sp rin g .

Q. N o w  y o u  a re certain , a re  y o u —

A . I am  certain , p o s it iv e ; I c e rta in ly  am .

Q. Y o u  d o n ’t th in k  it w a s  possib le  th at y o u  had given 

M r. C r o w le y  an a greem en t to  th at effect, do y o u ?

A .  N o , w e  had  an a greem en t to g e th e r there.

Q. D id  both  o f  yo u  s ig n  th at a greem en t th at you re-

fe r  h> ?

20 A .  W e ll, I th in k  w e  did , as fa r  a s  I .c a n  remember 

n o w ; b u t I had  the a greem en t a n y h o w , and M r. C row -

le y ’s nam e to> it, ab out the com m ission , th at I w ou ld  pay 

th e  b a lan ce  w h en  the B ro o k h u rst  w a s  sold.

Q. Y o u  sa y  y o u  n ever s ig n ed  a n y  oth er agreem ent 

b u t th is one fo r  the p a ym en t o f  th ese com m ission s? .

A .  N o.-

Q. N o w  d id  M r. C r o w le y  ev er s ig n  m ore  than one 

agreem en t w ith  y o u  th at y o u  are m en tio n in g  n o w ?  . Did 

he ev er s ig n  a n y  oth er a greem en t w ith  y o u  than the one 

w h ic h  y o u  m en tion ed  w h ich  y o u  s a y  w a s lo st?

A .  I d on ’ t th in k  so1.

Q. W e ll, y o u  w o u ld  k n o w  i f  he h a s?

A .  Y e s , sir.

Q. Y o u  a re q u ite  su re  M r. C r o w le y  sig n ed  that agree-

m en t and not yo u , are y o u ?

A .  I  am  su re M r. C r o w le y  sig n ed  th e agreem en t with 

m e a t th at tim e.

Q. W h a t  k in d  o f  paper w a s  it o n ?
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A.  I t w a s o n t h e r e g u l a r p a p e r, n o t o n a r e g u l a r o f -

fi c e s h e et b u t r e g u l a r l e t t e r p a p e r, a n d a b o u t n o t e - h e a d,

I  t hi n k.

Q.   W h o s e n o t e - h e a d w a s i t ?

A.  I ki n d o f h a v e a n i d e a i t w a s o n o n e o f m y o w n 

n o t e - h e a d s.

Q.  A n d w h a t d i d y o u d o w i t h  t h e p a p e r a f t e r y o u g o t 

it ?

A.  I c a r ri e d i t a r o u n d i n m y p o c k e t f o r a l o n g ti m e 

a n d h a d i t a m o n g s t s o m e p a p e r s I h a d a n d I p u t i t i n m y I 0 

offi c e t h e r e a t C h el s e a, t h e c o t t a g e d o w n t h e r e, a n d w h e n 

I c o m e t o l o o k f o r i t o n e d a y w h e n I w a n t e d i t i t w a s 

g o n e a n d I c o u l d n’ t fi n d it.  W h e t h e r t h e f o l k s d e s t r o y e d 

it o r m i sl ai d i t o r p u t i t a w a y  s o m e w h e r e I d o n’ t k n o w .

I  s u p p o s e it i s d o w n t h e r e y e t s o m e w h e r e s a m o n g s t s o m e 

ol d p a p e r s t h e r e.

Q.  A n d y o u a r e; s u r e t h a t t h i s o c c u r r e d a t t h e c o t t a g e ?

A.  I a m  p r e t t y s u r e t h a t i t w a s a t t h e c o t t a g e .  I t h i n k 

t h at i s w h e r e w e h a d a t a l k a b o u t it.

D e f e n d a n t r e s t s, 2 0

P e a i n t i e e ’s  T e s t i m o n y  i n  R e b u t t  a e .

S a m u el  B,  C r o wl e y , r e c all e d.

D i r e c t e x a m i n a ti o n ; b y M r. C h a n d l e r.

Q.  M r. C r o w l e y, d i d y o u e v e r v i s i t M r. M y e r s a t h i s 

c o t t a g e i n C h el s e a ?

A.  N o, si r.

Q.  W e r e y o u e v e r t h e r e a t a ll ?

A.  N e v e r w a s i n h i s c o t t a g e a t C h el s e a, n e v e r i n m y 

lif e, o r h o t el t h e r e a t C h el s e a.

Q.  D i d y o u e v e r g i v e M r. M y e r s a n y s u c h a g r e e m e n t 

a s h e s t a t e d ?

A.  I n e v e r di d.

Q.  H a v e y o u e v e r s i g n e d a n y a g r e e m e n t a t all ?

A.  N e v e r w i t h M r. M y e r s ; n o, si r.

Q.  F o r t h e w i t h h o l d i n g o f t h i s c o m m i s si o n u n til y o u 

s ol d t h e B r o o k h u r s t ?



32 COURT OF ERRORS AND APPEARS.

A .  N o , s ir ;  n ever s ig n ed  o r en tered  in to  an  agreement 

o f  th at k in d . N e v e r  sig n ed  one.

Q. D id  y o u  e v er  succeed in  g e tt in g  an offer for the 

B ro o k h u rst  and  su bm it it to  M r. M y e rs  ?

A .  I  did.
Q. W h a t  w a s th at o ffe r?

A .  I g o t  an o ffe r  o f  $ 30 ,000 ; $2,500 o f  it w as in some 

k in d  o f  stocks, w h ich  M r. M y e rs  accepted. T h e  deed 

w a s  w ritte n — first an agreem en t, th en  a deed w as written 

IO fo r  him  to  s ig n . H e  g a v e  m e an o rd e r  on M r. Clarence 

C o le  to  g e t th e  o r ig in a l deed fro m  M r. B echtel, which I 

h a v e  g o t  to  th is d a y  in m y  safe .
M r. C o le— I ce rta in ly  o b je ct, i f  yo u r Honor 

please. Y o u  see, w e  a re  n o w  g e tt in g  u p  to the sit-

u atio n  th a t has been b ro u g h t a b o u t b y  bringin g a 

su it on  a  sp ecial co n tract. Y o u r  H o n o r  w ill notice 

th at I p leaded  here a n ew  co n tract. T h e re  w as really 

n o  issu e jo in ed , and  w hen  I  p resen t m y case now 

th e y  com e in se ttin g  u p  pap ers and  so fo rth  that are 

20 n ot o ffered  and  n o t prod u ced . I certain ly  object 

to  th is w itn ess te s t ify in g  to  papers th at are not pro-

duced  here. W e  h a ve  a  r ig h t  to  h a v e  that, to  have 

th is case, i f  th ey  a re  g o in g  to  u n d erta k e  now  to set 

u p  a d efen ce  a g a in s t  th is a lle g e d  agreem en t of ours 

as a b a r  to  th e r ig h t  o f  reco very .
T h e  C o u rt— H e  r e fe r s  to  one o f  these interviews 

b y  M r. C r o w le y , I th in k , w ith  M r. M yers. H e is 

te s t ify in g  ab out th at. I t  is the sam e su b ject matter, 

to  a certa in  exten t, I sh o u ld  suppose. O f course, 

„  y o u  see i f  n ew  papers a re  p rod u ced , th a t’ s a  different 

m atter. J u st confin e y o u r se lf  to  w h a t occurred be-

tw een  y o u  and M r. M ye rs . I th in k  both  sides would 

be co n ten t w ith  th at. O f  course, th at involves, I 

suppose, a n y th in g  th at w a s  d on e betw een them, 

a c tu a lly  done, w h a te v e r  it w a s.
M r. C o le— I d o n ’t k n o w , o f  course, w hat he is 

t r y in g  to  sh ow .
T h e  C o u rt— W e  w ill  see w h en  w e  com e to  it.
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M r. C h a n d l e r — I f y o u r H o n o r pl e a s e, M r. C o l e 

o p e n e d t h e q u e s ti o n w i t h  M r. M y e r s.

T h e C o u r t — G o a h e a d.  T h e r e i s n o t h i n g t o p r e -

v e n t y o u r g o i n g  a h e a d.

Q.  M r. C r o w l e y, y o u h e a r d M r. M y e r s’ s t a t e m e n t 

t h at t h e o f f e r w a s f o r $ 2 7, 5 0 0 f o r t h e B r o o k h u r s t.  I s 

t h at c o r r e c t ?

A.  N o, s i r ; t h a t w a s f o r $ 3 0, 0 0 0.

Q.  D i d h e d e cli n e t o a c c e p t i t ?

A.  N o, s i r ; h e a c c e p t e d i t. 1 0

Q.  A n d w a s i t c o n s u m m a t e d ?

A.  I t w a s n o t.

Q.  Y o u h e a r d M r. M y e r s’ s t a t e m e n t t h a t y o u g a v e  

hi m a n a g r e e m e n t.  W a s a n y s u c h a g r e e m e n t e v e r g i v e n  

b y a n y offi c e r o f t h e C r o w l e y C o m p a n y ?

A.  S u c h s t a t e m e n t a s w h a t ?

Q.  T o' w i t h h o l d t h e d e m a n d f o r t h e b a l a n c e o f t h e 

c o m mi s si o n d u e o n t h i s s a l e o f t h e P i e r r e p o n t ?

A.  I c a n o n l y s p e a k f o r m y s e l f.

Q.  W ell, a s f a r a s y o u k n o w , w a s t h e r e a n y t h i n g 

gi v e n b y t h e c o m p a n y ? 2 o

A . N o,  si r.

Q.  W h e n M r. M y e r s p a i d y o u t h e $ 1, 0 0 0 t h a t h e r e -

f e r s t o di d h e s a y a n y t h i n g t o y o u a b o u t o v e r p a y i n g  y o u ?

A,  N o, si r.

Q.  D i d h e s a y a n y t h i n g t o y o u a b o u t t h a t y o u w o u l d  

h a v e t o w a i t u n til t h e s a l e o f t h e B r o o k h u r s t b e f o r e h e 

w o ul d p a y t h e b a l a n c e o f t h e c o m m i s si o n ?

M r. C o l e — H e h a s b e e n a s k e d a b o u t t h a t o n 

c r o s s - e x a m i n a ti o n.

N o c r o s s - e x a m i n a ti o n . 3 0

W m.  J.  Mi d dl et o n,  s w o r n .

D i r e c t e x a m i n a ti o n , b y M r. C h a n d l e r.

Q.  M r. M i d d l e t o n, y o u h e a r d t h e t e s ti m o n y o f M r. 

M y e r s i n t hi s c a s e.  A r e  y o u t h e M r. M i d d l e t o n h e r e -

f e r s t o ?

A.  I s u p p o s e I a m ; y e s, si r.

5  C R O
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Q. D id  y o u  ev er m ake a n y  a greem en t, verb al or other-

w ise, w ith  M r. M y e rs  to  r e fra in  fro m  co llectin g  any part 

o f  th e  com m ission  stip u lated  fo r  in  th is contract until 

such tim e as th e  B ro o k h u rst w a s sold  ?

A .  I  d id  not.

C ro ss-ex a m in a tio n , b y  M r. C ole .

Q. M r. M id d leto n , h o w  long- w a s  it a fte r  this agree-

m ent th at M r. M y e rs  sig n ed  fo r  th e  com pan y for you 

th at y o u  w e n t to  see him  ab o ut th e  sale o f  the Pierre- 

IC p o n t?

A .  I t  is a ll ab out the sam e tim e, perhaps the same 

d ay.
Q.  W e ll, it w a s  a fte r  it w a s sig n ed , w a sn ’t it?

A .  Y e s , s ir ;  I th in k  it w a s a fte r  it w a s signed.

Q . Y o u  w itn essed  th e  s ig n in g  o f the paper, didn’t 

y o u ?

A .  Y e s , sir.

Q. W h e r e  w a s  it w itn e sse d ?

A .  W h e re , at w h a t p lace?

20 Q.  Y e s .

A .  H is  hotel.
Q. W e ll, n o w , h o w  m an y  h o u rs w a s  it afterwards 

w h en  y o u  w e n t b ack  w ith  the p rop ositio n  to  him  to sell?

A .  I  co u ld n ’t te ll you .

Q. Y o u  d o n ’t k n o w  h o w  lo n g  it w a s ?

A .  I d o n ’t rem em ber.

Q.  B u t y o u  d id  g o  b a c k ?

A .  Y e s ,  sir.
Q. N o w , at th e  tim e th at y o u  w itn essed  th is paper did 

y o u  then h a ve  th is p u rch aser ?

A .  Y e s ,  sir.

Q . W h a t?
A .  A t  th e  tim e I w itn esse d  th e p a p er?

Q. Y e s ,

A .  C e rta in ly .

Q. Y o u  then  h ad  a p u rch aser, d id n ’t y o u ?

A .  Y e s ,  sir.
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Q.  N o w  w h e n y o u w e n t b a c k a f t e r M r. M y e r s h a d 

si g n e d t hi s p a p e r w h a t d i d y o u s a y t o h i m ?

A.  I h a r d l y u n d e r s t a n d t h e q u e s ti o n.

( Q u e sti o n r e p e at e d.)

A  W ell, I e x p l a i n e d t h e d e al t o hi m .

Q.  W h a t d i d y o u s a y ?

A.  I d o n’ t k n o w  j u s t w h a t I d i d s a y n o w .

Q.  Y o u  d o n’t k n o w  w h a t y o u s a i d t o h i m  ?

A.  N o, si r.

Q.  D o y o u r e m e m b e r w h a t h e s a i d t o y o u ? 1 0

A.  N o,

B ot h si d e s r e s t.

M r. C ol e — W e  s h all a s k y o u r H o n o r t o d i r e c t a v e r -

di ct i n t hi s c a s e, s u b s t a n ti a ll y u p o n t h e s a m e g r o u n d s 

t h at t h e m o ti o n w a s m a d e f o r a n o n s u i t.  I t h i n k i t m u s t 

b e u p o n t h e s a m e g r o u n d s.  T h e r e i s n o n e w  f a c t d e -

v el o p e d e x c e p t o n e w h i c h w o u l d  b e a p r o p e r f u n c ti o n f o r 

t h e j u r y.

T h e C o u r t — I t h i n k I u n d e r s t a n d y o u r p o i n t s, a s y o u 2 Q 

a r g u e d t h e m b e f o r e.

E x c e p ti o n t o r e f u s a l t o  d i r e c t v e r d i c t.

C h a r l e s  E . H e n d r i c k s o n ,  [s e a l ]

/. S.  C.

C H A R G E O F T H E C O U R T.

G e ntl e m e n  of  t h e J u r y : — T h i s i s a s u i t o n t h e p a r t o f 

t h e pl ai n tiff t o r c o v e r a cl a i m  f o r c o m m i s si o n s a s b r o k e r s 

o n t h e s al e o f t h e P i e r r e p o n t H o t e l a t A tl a n t i c C i t y , t o 

b e m a d e f o r t h e p ri c e o f $ 7 0, 0 0 0.  T h e c o m m i s si o n 

a g r e e d u p o n w a s 2 p e r c e n t, o n t h e a m o u n t o r o n a n y 

s elli n g p ri c e w h i c h m i g h t b e a g r e e d u p o n b e t w e e n t h i s 3 ° 

d ef e n d a n t a n d t h e p u r c h a s e r, i n c a s e t h e p l a i n ti f f s s h o u l d 

p r o c u r e a p u r c h a s e r f o r t h e p r o p e r t y.  T h e c o n t r a c t 

it s elf w ill b e b e f o r e y o u , g e n tl e m e n , a n d y o u c a n s e e j u s t 

w h at it s t e r m s p r o v i d e.  I h a v e s t a t e d t h e s u b s t a n ti a l 

p oi nt s i n it.

N o w b e f o r e t h e p l a i n ti f f s c a n r e c o v e r c o m m i s si o n s o f 

t h e d e f e n d a n t t h e y m u s t s a t i s f y  y o u  b y  t h e w e i g h t o f
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evidence that in pursuance of this contract they procured 
a purchaser for the property who was accepted by the 
defendant, and they must have done so> within ten days 
after the contract for the commissions was signed, be-
cause there is a clause in the contract that it was to be 
void after ten days. It is in evidence that the plaintiffs 
procured a customer in the person of one John F. Bech-
tel and that an agreement of sale, which has also been 
offered in evidence, admitted in evidence, of the property 

io  was executed between the defendant and Mr. Bechtel. 
The contract with the broker is dated August 25, 1900, 
and the agreement to sell is dated August 28, 1900. The 
record of a deed has been offered to show that the de-
fendant executed a deed to Mr. Bechtel, the purchaser. 
Its date is September 15, 1900. The consideration 
named in the deed is, as I recall, $70,000. That deed 
book will also be before you in evidence and you may 
refer to it for the exact particulars.

It is contended upon the part of the defence that if a 
20 sale was made it was not made according to the terms of 

the contract until the deed was delivered, and that this 
suit must fail because the agreement was to be void after 
ten days. But I cannot take that view of the effect of 
this contract. I charge you that the execution of this 
agreement ol sale, if it was made in pursuance of the 
contract, under instructions to> be hereafter given, and 
the finding of a purchaser, that that was the finding of a 
purchaser as contemplated by the contract. So that if 
the agreement for the sàie was made in pursuance of and 

30 in fulfillment of the contract for the commission, and 
you so find under the Court’s instructions, then unless 
the defence prevails upon the points that they have sug-
gested, and which I will consider, the plaintiff would he 
entitled to recover some amount of commission. The 
whole commission on $70,000 it is admitted would be 
$1,400. The plaintiff admits that the defendant has 
paid $1,000, and the defendant admits paying that 
amount. So that at most all that can be recovered and
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all the plaintiff asks in this case is $400 with interest—
I forget the exact date. You will remember about that, 
about the time; that if the sale was effected in accord-
ance with the contract it would naturally draw interest 
from the time that that sale was effected, under the in-
structions that the Court will give you, whatever that 
date was; and if the plaintiff is entitled ho recover any-
thing it would be for interest upon the amount from that 
date, from the date that the sale was made or purchaser 
found, under the contract entered into between the de- 10 
fendant and the plaintiffs as real estate brokers.

The defence .claims that the contract on its face must 
be construed to bind the defendant to pay commissions 
only on a cash sale, and I shall so construe this contract. 
You will look at its terms, of course, gentlemen. You 
will find some blanks there, blank left like this: “ I will 
accept (blank) in cash and allow (blank) to remain on 
first mortgage at the rate of six per cent, per annum.” 
Now, that is not to govern you at all, anything that 
occurs in that clause, because the blanks are not filled 20 
and there is no' evidence to indicate that there was any 
intention between the parties to have those blanks filled. 
Consequently that must be treated as practically out of 
the contract, and since it authorizes and empowers a sale 
at the price of $70,000, I charge you that the legal mean-
ing is a sale for money, for cash, unless it should appear 
afterwards that the defendant, understanding his rela-
tions with the plaintiffs, agreed to accept, without any 
conditions, some property or other consideration as 
cash. But I charge you that the contract itself calls for 30 
a sale for cash. So that the defence claims that the agree- 
ment made afterward for a sale of this property, the 
Pierrepont Hotel, by taking part mortgage and taking 
another property, the Brookhurst, that that was not an 
agreement in pursuance of and fulfillment of the con-
tract with the brokers. But it is for you, gentlemen of 
the jury, to look at the after conduct of the parties and 
say whether the agreement finally made, the agreement
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of sale, was made by the defendant in view of and pur-
suant to this contract with the plaintiffs, brokers— that 
is, under the circumstances to which I will refer.

It is not disputed but that very shortly after this con-
tract was signed that the plaintiffs or some one of the 
company approached the defendant and made a proposi-
tion for the sale of this hotel upon the terms- embodied 
in the agreement as made. Now, gentlemen of the jury, 
if the defendant here, after signing this- contract au- 

io thorizing a sale, even though it be for cash, as the Court 
says is the true consideration of this contract, if they 
came to Mr. Myers and brought the name of a pur-
chaser and made known, to- him that this purchaser 
would take the property at $70,000 if he would accept 
certain property in exchange, and nothing was- said by 
Mr. Myers to indicate that he objected to making such 
a sale and to any commissions- being allowed upon a 
sale made in that way, differing from a contract that 
had been signed between them— I say in- the absence of 

20 any objection at all— and he entered into this agreement 
for the sale of this property in the way that he did, then 
it brings up another question to your minds, and one 
that you may consider, whether or not the defendant did 
not thereby waive the strict terms of the contract with the 
plaintiffs as to commissions, the terms of which were 
a cash sale. But if he accepted the purchaser from the 
plaintiffs in this case without any objection and entered 
into this agreement in the presence of some member of 
the firm or otherwise upon the terms suggested to him 

2o by these brokers, without any objection to the change 
of the terms, that is, instead of cash, partly in cash or 
partly in property, or all in property, as you 
may find the facts under that agrément, you 
may look at such circumstances, the actions of 
the parties in this case, and say whether or not 
Mr. Myers waived his right to demand entirely cash 
under the original contract with the brokers; and if you 
determine from the actions of the parties and from those
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circumstances that he did waive the right to a strict per-
formance of the contract for cash and was willing to 
accept part in property or in trade, and signed this agree-
ment under the circumstances that he did without any 
objection at all, I say then, if you believe the evidence 
you may infer from such actions, if you see proper, that 
Mr. Myers waived the strict letter of the original con-
tract, and did in fact carry out, by signing the new 
agreement .to1 accept the sale under the provisions of the 
original contract as to the amount of commissions. Now, 10 
if you do so find from all the circumstances, and there 
is no other defence that intervenes, which I will refer to, 
to prevent a recovery, why, then, upon that state of the 
case, you would be entitled to bring in a verdict in favor 
of the plaintiff for the whole amount of commissions, 
two per cent., $1,400, and crediting the $1,000, to bring 
in, of course, the balance in favor of the plaintiff.

But at that point there is another view to be taken of 
this case that is presented by Mr. Hyers, the defendant, 
and that is whether or not Mr. Myers did not at the 20 
time before this agreement to' sell was executed, whether 
he did not decline to convey the property and allow the 
full commissions as executed by the original contract.
Of course, if that agreement was cash— the contract, I 
mean, was cash— why, of course, under the Court’s con-
struction of it, Mr. Myers would have a right to de-
cline, if he chose, the offer of the purchaser of exchange 
for other property; and if you find that he did decline 
when they went to him, except upon some variation of 
the contract as to commissions, and it was then and 
there agreed between him and Crowley & Company or 
their representative who; was carrying on this negotia-
tion that if he would take the Brookhurst, for instance—  
that is his allegation, that is the allegation of the defend-
ant, that if he accepted the Brookhurst at a valuation of 
$30,000 as a part of this $70,000, that if he was un-
willing tO' pay commissions on that until they should 
sell for him, make a sale of the Brookhurst at $30,000,
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for which he would give them fifteen days, I think it was 
said, to carry out— now if it was stated and if that was 
accepted and agreed to by the agent of these plaintiffs, 
gentlemen, why, that was binding on the parties; you 
might SO' find from the evidence. And if upon that ver-
bal agreement afterwards entered into between these 
parties, if it was, then the defendant signed this agree-
ment to sell the property to Mr. Bechtel upon the terms 
mentioned in that agreement, why, then, of course, the 

10 plaintiff must readjust his claim, and from a legal stand-
point he could not recover until he sold the Brookhurst, 
under the terms of that agreement. He could not claim 
the two per cent, on that amount; and two per cent, on 
the $30,000, you see, amounts to1 $600. And if that be 
the true version, the plaintiffs could not recover. They 
have already received more than two per cent, upon the 
whole contract, if you deduct a commission on this $30,-
000. So that is a matter you are to look at in the light 
of all the evidence in the case. You have heard Mr. 

20 Myers’ testimony on that point. He testifies that the 
facts were about as I stated. It is for you to find what 
the testimony really was and how much credit you will 
attach to it. The weight of the testimony of these wit-
nesses is entirely for you. He says further than that a 
paper was signed to the effect as I have already stated, 
that that paper was signed by Crowley & Company and 
given to him; that he. had it in his possession at Chelsea, 
but has lost it ; he has made searches, thinks perhaps he 
might yet find it, but has been unable to find it. You 

30 have heard his testimony about it, and you have heard 
the testimony upon the other side. Mr. Crowley has testi-
fied that he was not at Chelsea, not at the house, and that 
he did not sign such a paper. Now, all these matters 
are for the jury to say, whether they can reconcile such 
testimony, and say whether such a paper was signed, 
whether it was at Chelsea or somewhere else. Of course, 

. Mr. Myers, the defendant, might be mistaken as to the 
place exactly, and yet there might have been such a paper
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signed. B u t o f  co u rse  y o u  a re  to  loo k  at a ll the c ircu m -

stances around the p a rties to  a sce rta in  w h eth er the state-

ments m ade a re  to be believed .

Now, M r. M id d leto n , w h o  w a s  on  th e  w itn ess stand, 

says that sh o rtly  a fte r  his co n tra ct w ith  th e  p la in tiffs  

was signed, v e ry  soon, th at he w e n t to  th e d efen dan t, 

and that he had in his m ind, even w h e n  th is co n tract fo r  

the brokerage w a s  s ig n ed , th a t h e had  in  his m in d  and  

knew o f the p u rchaser a n d  o f  th e  term s o f  th e  prop osed  

purchase, and h a v in g  secured  a co n tract he then w e n t 10 
and made kn o w n  his p u rch a ser to  M r. M y e r s ; th a t th ey  

discussed it tog eth er, b u t h e  sa y s  he can n ot rem em b er 

what either p a rty  s a id ; b u t as I reco llect th e  substan ce 

of his evidence, he d en ies on h is p a rt m a k in g  su ch  an  

arrangement or a greem en t th at w o u ld  a llo w  o r  re liev e  

Mr. M yers from  two* per cent, on  th e  va lu e  o f  th e B ro o k - 

hurst at $30,000. N o w , o f  course, y o u  m a y  lo o k  to  see 

whether the w itn esses rem em b er w h a t has happened 

and you have a r ig h t to  g iv e  them  cred it a c c o rd in g ly .

The fact that M r. M id d leto n  does n o t rem em ber the 20 

conversation, yo u  m a y  co n sid er th at. S till, he m ig h t 

remember the su b stan ce an d  n ot rem em ber a ll th e p a r-

ticulars. T h e  ju r y  a re  th e ju d g e s  o f  c o n flic tin g  testi-

mony between w itn esses. Y o u  a re  to  lo o k  at th e  in -

terests o f each and both  sides an d  see w h e re  e ith er side 

is corroborated b y  o th er fa cts  in  ev id en ce  in  con n ection  

with that m atter. I t  is u rg e d  upon th e side o f  the p la in -

tiff in this connection, w h y  d id  th e  d efen d a n t p a y  $600 

when, if  his version  is  r ig h t, he o n ly  o w ed  $400? Y o u  

have heard his exp lan atio n , th a t he w a s  n ot p a rticu lar, 

expecting them  to  sell the B ro o k h u rst v e r y  sh o rtly , as 

they had m ade a p rop ositio n  o f  th at k in d , and he w a s 

not particular as to th e  am o u n t paid . Y o u  h a v e  heard  

his explanation. N o w , w h e th e r  th at satisfies y o u r  

reason or not, th at is a n o th er m atter. I t  is  conten ded  

upon the part o f  the d efen d a n t here, an d  th e y  appeal to  

you to say w h eth er o r  n o t it w a s  reason able, th a t upon 

a contract w ith  them  to sell fo r  cash  th at h e w o u ld  be

6 CRO



42 C O U R T  O R  E R R O R S  A N D  A P P E A R S .

w illin g  to  p a y  th e w h o le  am o u n t o f  com m issions where 

a p ro p e rty  w a s  taken  in tra d e  fo r  n e a rly  the w hole value 

W e ll, o f  course, y o u  a re  to  lo o k  at a ll th e  circumstances 

the reason ablen ess o r u n reason ablen ess o f  all these views 

and ta k in g  it a ll to g eth er, to  d eterm in e w hat the true 

s itu atio n  w a s in referen ce  to th e  a fte r  agreem ent, if there 

w a s  an y. I f ,  as I say, y o u  are satisfied  from  the evi-

dence th at th is o r ig in a l co n tract fo r  com m issions was 

ratified  in th e  w a y  th at it w a s stated, w h y  then of 

ro course, the p la in tiff  co u ld  n ot reco v er in th is suit. Your 

v e rd ic t w o u ld  be fo r  th e  d efen dan t, not fo r  any amount. 

O f  course, a n y  b a lan ce  o f  o verp a ym en t, that is not for 

y o u  to  co n sid er at all. I t  w o u ld  be som ething to be 

co n sidered  h erea fter.

I th in k  th at presen ts to  yo u , gen tlem en , about all the 

p oin ts o f  a n y  d ifficu lty  th ere m a y  be in  th is case, and it 

depends a lto g e th e r  upon y o u  to' reso lve  the testimony 

u n d er th ese  circu m stan ces.

I am  requested  to  c h a rg e  fo r  the d e fe n d a n t:

2,o  i .  A s  a m atter o f  la w  th e  statem en ts in the contract

to  p a y  th e  com m issio n  o f tw o  per cent, on $70,000 means 

an  a greem en t to  p a y  a  com m ission  fo r  a  cash sale, and 

n ot su bj ect to  a m o r tg a g e  and  p ro p erty  exchange.

I c h a rg e  th a t as I h a ve  p re v io u sly  ch arged , I  think, 

also:

2. I f  the ju r y  b elieve  th at w h en  M id d leto n  reported 

th e  term s o f th e  sa le  as stated, th at p rop erty  was to be 

tak e n  in e x ch a n g e , then th e p la in tiff  cann ot recover in 

th is a ctio n  un d er th e p lea d in g s.

30 I can n ot c h a rg e  th at, co n ta in in g , as it does, a single 

c ircu m stan ce  as to1 a m a tte r  o f  fa ct. I think I have 

c h a rg e d  upon th at g e n e ra l su b je ct w h a t I  th ink I should 

c h a rg e  u pon th e  fa c ts  o f  th e  case. I  refu se  to  charge 

as requ ested  in th a t second request.

3. I f  th e  j u r y  b e liev e  th a t at th e  tim e Middleton re-

p o rted  the term s o f  the sale  M y e rs  declined to pay the 

com m ission  on the p rice  o f  $30,000, th e  fixed price of 

th e  R ro o k h u rst, u n til p la in tiff  effected  a sale of the 

B ro o k h u rst  at $30,000, th e re  can  be no recovery.
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Yes if  he declined, and th at w a s  a g re e d  upon b e-

tween the parties, I c h a rg e  as I am  requested  in th at 

particular, as I h ave p re v io u sly  ch arg ed .

I am requested to  c h a rg e  b y  th e p la in t i f f :

i. The defendant, in a lle g in g  th e ex iste n ce  o f  a co l-

lateral agreem ent w h ich  he fa ils  to  prod u ce, m u st c a rry  

the burden o f p ro v in g  the con ten ts o f  sa id  agreem en t, 

and it is not on th e  p la in tiff to  p ro v e  it does n o t ex ist.

Well, that request re fe rs , I presum e, to  th e a lleg ed  

after agreement, ve rb a l a greem en t, and  w h ich  it is al- 10 

Wed by the defen dan t w a s redu ced  to  w r itin g . O f  

course proof w as su bm itted  b y  th e  d efen d a n t th at th at 

paper was lost, and he has given, h is ev id en ce  as to  the 

contents o f that paper, w h ich  is p rop er eviden ce. W h e n  

a paper is lost it m a y  b e  p roven  b y  the con ten ts, but, o f  

course, it depends upon th e d efen d a n t M r. M y e r s ’ tes-

timony with referen ce to  th at. A n d  so  fa r  as th is re-

quest is, that the b u rden  o f  p r o v in g  th at th ere w a s  such 

a written paper o r  w ritte n  co n tract, I shall c h a rg e  th at 

the burden o f th at w a s  upon  the d efen d an t. B u t, o f  

course, without re g a rd  to  th at w ritte n  paper, no m atter 20 

whether there w as a w ritte n  paper o r  not, i f  th ey  h ave 

agreed verbally to th is c h a n g e  w ith  referen ce  to  the 

commission, if  both agreed  upon it, bo th  p arties, and  it 

was in consequence o f  th at a greem en t th at M r. M y e rs  

made the agreem ent o f  sale, i f  y o u  a re satisfied  o f  those 

facts, why that is sufficient to> ju s t i f y  y o u  in re tu rn in g  a 

verdict for the defen dant, even th o u g h  he m a y  not h a v e  

proved to your sa tisfa ctio n  th at it w a s  in  w r itin g . I 

think that covers the request, and the w h o le  ca se  is in 

your hands, gentlem en, on  th e  c h a rg e  as I h a v e  a lrea d y  

given it.

Mr. Cole (a t side b a r ) — Y o u r  H o n o r  stated  to  the 

jury that the deed o ffered  in evid en ce sh o w ed  a sale to  

the purchaser Bechtel. M y  co n ten tio n  on th e  m otio n  to  

nonsuit and m otion fo r  d irectio n  w a s  th a t th ere w a s 

nothing in the deed to id e n tify  th e p ro p erty  w h ich  

Myers had agreed to sell, and  th at th e re fo re  th a t state-

ment of the C o u rt’s is a  statem en t o f  an u n p ro ven  fa ct.
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T h e  C o u r t — T h e r e i s o n e m a t t e r t h a t e s c a p e d m y at -

t e n ti o n , g e n tl e m e n o f t h e j u r y , a n d t h a t w a s i n r ef e r e n c e 

t o t h e e v i d e n c e o f t h e d e e d, b y t h e r e c o r d o f t h e d e e d o f 

t h i s p r o p e r t y f r o m  t h e d e f e n d a n t M r. M y e r s t o M r. 

B e c h t e l.  I m a y h a v e s a i d t h a t t h a t s h o w e d a c o n v e y -

a n c e, b u t I d i d n o t m e a n, g e n tl e m e n , t o c h a r g e y o u a s a 

f a c t i n t h e c a s e a t a ll t h a t t h a t d e e d w a s a c o n v e y a n c e of 

t h e p r o p e r t y r e f e r r e d  t o i n t h e a g r e e m e n t t o s ell.  T h a t 

i s a f a c t I i n t e n d e d t o s u b m i t t o y o u f o r y o u r c o n si d e r a -

I O ti o n. E x a m i n i n g  t h e d e e d - b o o k a n d t h e o t h e r w ri ti n g s i n 

t h e c a s e, t h a t i s a f a c t f o r y o u , w h e t h e r t h a t w a s o r n ot 

a s a l e o f t h e p r o p e r t y r e f e r r e d  t o i n t h i s c a s e.

d e f e n d a n t 's  e x c e p t i o n s .

1. T h e d e f e n d a n t e x c e p t s t o  t h e C o u r t’ s s u b m it ti n g 

t o t h e j u r y  t h e q u e s ti o n o f w h e t h e r t h e p r o p e r t y d e-

s c ri b e d i n t h e d e e d o f f e r e d i n e v i d e n c e i s t h e s a m e p r o p -

e r t y r e f e r r e d  t o’ i n t h e a g r e e m e n t.

W h i c h  e x c e p ti o n i s h e r e b y a ll o w e d  a n d s e al e d 

a c c o r d i n g l y .

2 0 C h a r e e s  E . H e n d r i c k s o n , [ s e a e .]

/. S. C.

2.  T h e  d e f e n d a n t a l s o e x c e p t s t o t h e C o u r t’ s r ef u s al 

t o c h a r g e t h e s e c o n d r e q u e s t o f t h e d e f e n d a n t.

W h i c h  e x c e p ti o n i s h e r e b y a ll o w e d a n d s e al e d 

a c c o r d i n g l y .

C h a r e e s  E.  H e n d r i c k s o n , [ s e a e .]

/. S. C.

3. T h e  d e f e n d a n t a l s o e x c e p t s t o t h e C o u r t’ s c h a r g -

i n g  t h a t t h e d a t e o f t h e a g r e e m e n t o f s a l e i s i n l a w

3 ° t h e d a t e o f  s al e.

W h i c h  e x c e p ti o n i s h e r e b y a ll o w e d  a n d s e al e d 

a c c o r d i n g l y .

[ s e a e .]
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4. T h e d e f e n d a n t a l s o e x c e p t s t o all t h a t t h e C o u r t 

s ai d r e s p e cti n g - t h e r i g h t o f t h e j u r y  t o fi n d a v e r d i c t 

a g ai n st t h e d e f e n d a n t i f t h e y s h o u l d fi n d t h a t s u b s e q u e n t 

t o t h e m a k i n g o f t h e a g r e e m e n t o f s a l e f o r c a s h t h a t t h e 

d ef e n d a nt a g r e e d, t o a c c e p t s o m e t h i n g o t h e r t h a n c a s h 

wit h o u t o b j e c ti o n.

W h i c h e x c e p ti o n i s h e r e b y a ll o w e d a n d s e al e d 

a c c o r d i n gl y.

C h a r t .e s  E . H e n d r i c k s o n , [ s e a e .]

/. 5 *. C.  1 0

5. T h e d e f e n d a n t a l s o e x c e p t s t o all t h a t t h e C o u r t 

s ai d r e f e r ri n g t o t h e j u r y  t h e r i g h t t o l o o k a t t h e s u b -

s e q u e nt c o n d u c t o f t h e p a r ti e s t o s e e w h e t h e r t h e r e w a s a 

w ai v e r o f t h e r i g h t t o  i n s i s t u p o n a c a s h s e t tl e m e n t.

W h i c h e x c e p ti o n i s h e r e b y a ll o w e d  a n d s e al e d 

a c c o r d i n gl y.

C h a r e E S  E . H e n d r i c k s o n , [ s e a e .]

/. 5 . C.

6. T h e d e f e n d a n t a l s o e x c e p t s t o a ll t h a t t h e C o u r t 

s ai d r e s p e c ti n g t h e a f t e r c o n d u c t o f M y e r s a n d t h e a c - 2 0 

c e pt a n c e b y hi m. o f p r o p e r t y i n e x c h a n g e , w h i c h t h e j u r y  

mi g ht h a v e t a k e n i n t o c o n s i d e r a ti o n a s a w a i v e r o f t h e 

ri g ht t o i n si s t u p o n a s al e f o r c a s h.

W h i c h e x c e p ti o n i s h e r e b y a ll o w e d  a n d s e al e d 

a c c o r d i n gl y.

C h a r e E S  E . H e n d r i c k s o n , [ s e a e .]

/ . 5 . C.

T h e pl ai n tiff e x c e p t s t o 1 S O' m u c h o f t h e c h a r g e o f t h e 

C o u rt w h i c h s t a t e s t h a t t h e c o n t r a c t i s e x c l u s i v e l y a 

c o nt r a ct f o r c a s h. 3 0
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N . J. C o u r t  o r  E r r o r s  a n d  A p p r a r s .

C h a r r r s  R.  M y r r s ,

D ef t,  i n E r r o r,  

v.

C h a r r r s  R.  M r y r r s ,

Pl tff.  i n E r r o r.

s- O n E r r o r.

i o

2 0

A S S I G N M E N T S .

( Fil e d  N o v e m b e r  2 0, 1 9 0 2. )

D e f e n d a n t a s s i g n s f o ll o w i n g  c a u s e s f o r r e v e r s a l : 

Fi r s t.  R e f u s a l t o n o n s u i t.

S e c o n d.  R e f u s a l t o' d i r e c t a v e r d i c t.

T hi r d.  A d m i s s i o n  o f p a p e r E x hi bi t  P 2.

F o u r t h.  O v e r r u li n g  t e s ti m o n y o f d e f e n d a n t a s t o 1 h o w 

h e c a m e t o > e x e c u t e c o n t r a c t.

Fif t h.  E r r o r i n s u b m i t ti n g t o' t h e j u r y  t h e q u e s ti o n 

o f w h e t h e r t h e p r o p e r t y i n d e e d o f f e r e d w a s s a m e a s 

r e f e r r e d  t o  i n t h e a g r e e m e n t.

Si x t h.  R e f u s a l t o c h a r g e d e f e n d a n t’ s s e c o n d r e q u e st. 

S e v e n t h.  S t a t e m e n t o f C o u r t t o j u r y  t h a t t h e y m i g h t 

fi n d f o r p l a i n ti f f i f t h e y f o u n d t h a t s u b s e q u e n t t o  m a k -

i n g  o f c o n t r a c t d e f e n d a n t a g r e e d  t o > a c c e p t s o m e t h i n g 

o t h e r t h a n c a s h.

Ei g h t h.  S t a t e m e n t t o j u r y  a s t o t h e i r r i g h t t o l o o k at 

s u b s e q u e n t c o n d u c t o f p a r ti e s t o s e e 1 w h e t h e r t h e r e w a s 

a w a i v e r o f r i g h t t o i n s i s t u p o n c a s h.

■ Ni nt h.  S t a t e m e n t o f C o u r t a s t o c o n d u c t o f M y e r s 

a n d a c c e p t a n c e b y h i m  o f p r o p e r t y i n e x c h a n g e a s it 

m i g h t a f f e c t t h e q u e s ti o n o f w a i v e r.

T e n t h.  S t a t e m e n t b y C o u r t t h a t t h e d a t e o f t h e a g r e e - 

3 0 m e n t o f s al e i s d a t e o f s al e i n l a w .

T H O M P S O N  &  C O L E ,

A  tt y s, of  Pl ai n tiff  i n E r r o r.
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E X H I B I T S.

A t l a n t i c , N . J., A u g . 2 5, 1 9 0 0. 

M e s s r s . S. E. C r o w e E y  & C o.,

G e n t l e m e n  : —

I h e r e b y e m p o w e r a n d a u t h o r i z e y o u t o s ell a ll t h a t 

c e rt ai n p r o p e r t y n o w  o w n e d b y m e i n t h e C i t y  o f A t -

l a nti c C i t y, C o u n t y o f A t l a n t i c a n d S t a t e o f N e w  J e r s e y,

N o ..................... ..............  P i e r r e p o n t H o t e l, N . J. A v e n u e ,

d e s c ri b e d a s f o l l o w s :

T h e p ri c e f o r w h i c h I a u t h o ri z e y o u t o s ell t h e a b o v e 1 0 

d e s c ri b e d p r o p e r t y i s $ 7 0, 0 0 0. 0 0 S e v e n t y t h o u s a n d d o l -

l a r s  I w ill a c c e p t $ ................................. i n c a s h a n d a ll o w

• • • ........................ t o r e m a i n o n fi r s t m o r t g a g e a t r a t e o f

6 p e r c e nt, p e r a n n u m .  O n  w h i c h a m o u n t I a g r e e t o p a y 

y o u a c o m m i s si o n o f 2 p e r c e n t., o r o n a n y s e lli n g p ri c e 

w hi c h m a y b e a g r e e d u p o n b e t w e e n m y s e l f a n d t h e p u r -

c h a s er, i n c a s e y o u p r o c u r e a  p u r c h a s e r f o r t h e s a m e.

S h o ul d I, o r a n y a g e n t s ell t h e . s a i d p r o p e r t y, I w ill 

n otif y y o u i m m e d i a t el y o f s u c h s al e.

S i g n e d , C h a s  R  M y e r s  2 0

W i t n e s s:  W . J. M i d d e E T o n

P.  S. T h i s a g r e e m e n t i s v o i d  a f t e r 1 0 d a y s f r o m  

d at e

C h  R  M y e r s

F o r o n e d oll a r a n d o t h e r v a l u a b l e c o n s i d e r a ti o n s w e 

h e r e b y s ell, a s si g n, t r a n s f e r a n d s e t o v e r u n t o t h e S. E . 

C r o wl e y C o m p a n y a ll o f o u r r i g h t, ti tl e a n d i n t e r e s t i n 

a n d t o t h e w i t h i n c o n t r a c t a n d a g r e e m e n t.

D at e d A u g u s t, 2 5 t h 1 9 0 0.

S E C r o w e E y  a n d  C o  - q.

S. E. C r o w e E y  a n d  C o .
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A r t i c l e s  o s  A g r e e m e n t , m a d e t h i s T w e n t y ei g ht h 

d a y  o f A u g u s t, i n t h e y e a r o f o u r L o r d  o n e t h o u s a n d 

e i g h t h u n d r e d a n d n i n e t y - n i n e h u n d r e d

B et w e e n  C h a rl e s R . M y e r s, o f t h e C i t y  a n d C o u n t y of 

A tl a n t i c , a n d S t a t e o f N e w  J e r s e y, p a r t y o f t h e fir st 

p a r t a n d J o h n L . B e c h t e l, o f t h e C i t y  a n d C o u n t y of 

A tl a n t i c , a n d S t a t e o f N e w  J e r s e y, p a r t y o f t h e s e c o n d 

p a r t W i t n e s s e t h , t h a t t h e s a i d p a r t y o f t h e fi r st p art, 

f o r a n d i n c o n s i d e r a ti o n o f t h e s u m  o f S e v e n t y t h o u s a n d 

t o  ( $ 7 0 0 0 0 ) d o ll a r s, t o b e p a i d a n d s a ti s fi e d a s h e r ei n-

a f t e r m e n ti o n e d a n d a l s o i n c o n s i d e r a ti o n o f t h e c o v e-

n a n t s a n d a g r e e m e n t s h e r e i n a f t e r m e n ti o n e d, m a d e a n d 

e n t e r e d i n t o b y  t h e s a i d p a r t y o f t h e s e c o n d p a rt, d o es 

a g r e e t o a n d w i t h  t h e s a i d p a r t y o f t h e s e c o n d p a rt, t h at 

h f  t h e s a i d p a r t y o f t h e fi r s t p a r t, w ill w e ll a n d s uffi-

c i e n tl y c o n v e y t o t h e s a i d p a r t y o f t h e s e c o n d p a rt, his 

h e i r s a n d a s s i g n s b y  D e e d o f g e n e r a l w a r r a n t y, fr e e 

f r o m  a ll . e n c u m b r a n c e o n o r b e f o r e t h e T w e n t y ei g h 

d a y o f S e p t e m b e r a ll t h a t l o t, t r a c t, o r p a r c el o f a n 

2 0 a n d p r e m i s e s h e r e i n a f t e r p a r t i c u l a r l y d e s c ri b e d, sit u at e, 

l y i n g  a n d b e i n g i n t h e C i t y  o f A t l a n t i c C i t y i n t he 

c o u n t y o f A t l a n t i c a n d s t a t e o f N e w  J e r s e y all t h at cer-

t a i n f u r n i s h e d h o t e l k n o w n a s t h e P i e r r e p o n t, s.t u at d 

o n t h e E a s t si d e o f N e w  J e r s e y A v e n u e b e t w e e n O n e nt a 

A v e n u e a n d t h e B o a r d w a l k , w i t h  a ll t h e f u r ni s hi n g s of

e v e r y d e s c ri pti o n, t h e r ei n c o n t a i n e d .

si z e o f l o t 6 o f t. f r o n t i n g  o n N e w  J e r s e y A v e n u e a n d ;

1 4 A n d t h ^ s af d J o h n L . B e c h t e l, f o r h i m s elf, hi s heirs, j 
w  e x e c u t o r s a n d a d m i n i s t r a t o r s, d o c o v e n a n t, p r o mi s e a n j 

3  a g r e e t o a n d w i t h  t h e s a i d p a r t y o f t h e fi r s t p a rt J 
h e i r s, e x e c u t o r s, a d m i n i s t r a t o r s a n d a s s i g n s,  J

s a i d p a r t o f t h e s e c o n d p a r t, w ill p a y a n d s afi rf y J  

c a u s e t o b e p a i d a n d s a ti s fi e d u n t o t h e s ai d p a rt y 

t h e fi r s t p a r t, t h e s a i d s u m  o f S e v e n t y t h o u s a n ( $ 7 . 

0 0 0 ) d o ll a r s a s a n d f o r t h e p u r c h a s e  - o f t h e

g o i n g  d e s c ri b e d l a n d s a n d p r e m i s e s i n t h e f o U . i

m a n n e r, t h a t i s t o s a y : p u r c h a s e m o n e y m o r g g
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t h e H o t el P i e r r e p o n t, t o t h e a m o u n t o f f i f t y - s i x  t h o u -

s a n d ( $ 5 6, 0 0 0 ) d o ll a r s, a n d g i v e  a d e e d o n p r o p e r t y 

N o. 1 6 3 S. V i r g i n i a  A v e n u e k n o w n  a s t h e B r o o k e h u r s t, 

s u bj e ct t o $ 1 6, 0 0 0 m o r t g a g e s, a n d all f u r n i t u r e a n d f u r -

ni s hi n g s t h e r e i n ; b e l o n g i n g t o t h e s a i d J o h n L . B e c h t el.

F i r s t m o r t g a g e w ill b e f o r t h e s u m  o f $ 4 0, 0 0 0, f o r 

fi v e y e a r s, a n d t h e s e c o n d m o r t g a g e f o r t h e s u m  o f $ 1 6 , - 

0 0 0 t o b e p a y a b l e $ 2, 0 0 0 p e r a n n u m  u n til f u ll y  p ai d. 

I n t e r e st o n s a i d m o r t g a g e t o 6 % .

A n d it i s f u r t h e r a g r e e d , b y t h e p a r ti e s t o t h e s e p r e s - I O 

e nt s, t h a t t h e s a i d p a r t y o f t h e s e c o n d p a r t, h i s h ei r s 

a n d a s si g n s, m a y e n t e r i n t o a n d u p o n t h e s a i d l a n d a n d 

p r e mi s e s o n t h e T w e n t y  e i g h t h d a y o f S e p t e m b e r a n d 

f r o m t h e n c e t a k e t h e r e n t s, i s s u e s a n d p r o fi t s t o a n d 

t h ei r u s e.

A n d f o r t h e p e r f o r m a n c e o f all a n d s i n g u l a r t h e c o v e -

n a nt s a n d a g r e e m e n t s a f o r e s a i d , t h e s a i d p a r ti e s d o b i n d 

t h e m s el v e s a n d t h e i r r e s p e c ti v e h ei r s, e x e c u t o r s a n d a d -

mi ni st r a t o r s, a n d t h e y h e r e b y a g r e e t o p a y, u p o n f a il u r e 

t o p e rf o r m t h e s a m e, t h e s u m  o f O n e t h o u s a n d ( $ 1 0 0 0 ) 2 Q 

d oll a r s, w h i c h t h e y h e r e b y fi x a n d s e t tl e a s. li q u i d a t e d 

d a m a g e s t h e r e f o r.

I n w i t n e s s w h e r e o f, t h e s a i d p a r ti e s h a v e h e r e u n t o 

i n t e r c h a n g e a bl y s e t t h e i r h a n d s a n d s e al s t h e d a y a n d 

y e a r fi r st a b o v e m e n ti o n e d.

B e it R e m e m b e r e d, t h a t o n t h i s T w e n t y  e i g h t h d a y o f 

A u g u s t i n t h e y e a r o f o u r L o r d  o n e t h o u s a n d n i n e h u n -

d r e d b e f o r e m e, a c o m m i s si o n e r o f d e e d s o f t h e S t a t e o f 

N e w J e r s e y p e r s o n a ll y a p p e a r e d C h a s R  M y e r s a n d 

J o h n L. B e c h t el, w h o , I a m  s a ti s fi e d, a r e t h e v e n d o r 

m e nti o n e d i n t h e a b o v e ( d e e d ) a g r e e m e n t, o r c o n v e y -

C h a s  R  M y e r s  [ s e a e .] 

J o h n  L . B e c h t e e  [ s e a e ]

Si g n e d, s e al e d a n d d e li v e r e d i n t h e p r e s e n c e o f

S E  C r o w e E y
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ance, and  I h a v in g  first m ad e k n o w n  to  them  the con-

tents th ereof, th e y  a ck n o w le d g e d  th at th ey  signed, sealed 

an d  d e liv ere d  the sam e as th e ir  v o lu n ta r y  act and deed; 

all o f  w h ich  is h ereb y  certified.

IO Jo h n  L . B echtel.

T h is  In d en tu re  m ad e the fifteen th  d a y  o f  September 

in the y e a r  o f  o u r L o r d  on e th o u san d  nine hundred; 

B e tw e e n  C h a rle s  R . M y e rs  o f  the C ity  o f  A tla n tic  City, 

C o u n ty  o f  A tla n tic , anid S ta te  o f  N e w  J e rse y  o f the first 

p a rt an d  Jo h n  L . B ech tel o f  th e sam e p lace o f  the second 

p a r t : W itn e sse th  th a t the sa id  p a rty  o f  the first part for 

an d  in co n sid era tio n  o f  th e  sum  o f  S e v e n ty  thousand 

($ 70 ,0 0 0 ) d ollars, la w fu l m on ey  o f  the U n ite d  States 

o f  A m e ric a , w e ll and tr u ly  p aid  b y  the sa id  p a rty  o f the 

20 secon d  p a rt to  the sa id  p a rty  o f  th e  first part, at and 

b efo re  the en sea lin g  and  d e liv e ry  o f  th ese presents, the 

receipt w h e re o f is h ereb y  a ck n o w led g e d , has granted, 

b a rg a in ed , sold, a lien ed, en feo ffed , released, conveyed 

and  con firm ed an d  b y  these presen ts does g ran t, bar-

g a in , sell, alien, en feo ff, release, co n v e y  and  confirm 

u n to  th e  p a rty  o f  the second p art, h is heirs an d  assigns, 

A l l  th a t certa in  tra ct o r p a rce l o f  lan d  and premises, 

h ere in a fter  p a rtic u la r ly  d escribed , situ ate , ly in g  and 

b e in g  in  the C ity  o f  A t la n t ic  C ity , in  the C o u n ty  o f At- 

30 lan tic  and  S ta te  o f  N e w  J e rse y  B e g in n in g  in the easterly 

lin e o f  N e w  J e rse y  A v e n u e  e ig h t h u n d red  and fifty 

(8 5 0 ) ft. S o u th  o f  th e  so u th erly  line o f  P a c ific  Avenue 

and  run s thence ( 1 )  E a s tw a r d ly  an d  p arallel with 

O rie n ta l A v e n u e  O n e h u n d red  an d  fo rty -fiv e  (145) ft* 
and ru n s th en ce  ( 2 )  S o u th w a r d ly  an d  p arallel with

Sa mu e l  E  Crow IvKy
Comr of Deeds

[U . S . S ta m p  $70.00] 

C h a rles  R . M ye rs

To
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Ne w J er s e y A v e n u e si xt y ( 6 0) ft.; t h e n c e ( 3 ) w e st-

w a r d s a n d p a r all el wit h O ri e nt al A v e n u e o n e h u n dr e d 

a n d f ort y-fi v e f e et ( 1 4 5 ) i n t h e e a st e rl y li n e of N e w 

J ers e y A v e n u e: t h e n c e ( 4 ) N o rt h w a r dl y i n t h e s ai d 

E ast erl y li n e of N e w J e r s e y A v e n u e si xt y ( 6 0) ft. t o 

t he pl a c e of b e gi n ni n g. T o g et h e r wit h all a n d si n g ul a r 

t he b uil di n g s, i m p r o v e m e nt s, w o o d s w a y s, ri g ht s, li b e r-

ti es, pri vil e g e s, h e r e dit a m e nt s a n d a p p urt e n a n c e s, t o t h e 

s a me b el o n gi n g, o r i n a n y wi s e a p p e rt ai ni n g, a n d t h e 

r e v ersi o n a n d r e v e r si o n s, r e m ai n d e r a n d r e m ai n d e r s, 1 0 

r e nts, i ss u es a n d p r ofit s t h e r e of, a n d of e v e r y p a rt a n d 

p arc el t h e r e of; A n d al s o all t h e e st at e, ri g ht, titl e, i n-

t er est, pr o p ert y, p o s s e s si o n, cl ai m a n d d e m a n d w h at-

s oe v er, b ot h i n l a w a n d e q uit y of t h e s ai d p a rt y of t h e 

first p art, of, i n a n d t o t h e pr e mi s e s wit h t h e a p p u rt e-

na nc es. T o h a v e a n d t o h ol d t h e s ai d pr e mi s e s wit h all 

a n d si n g ul ar t h e a p p urt e n a n c e s, u nt o t h e p a rt y of t h e 

s ec o n d p art, hi s h ei r s a n d a s si g n s, t o t h e o nl y pr o p e r 

use, b e n efit a n d b e h o of of t h e s ai d p a rt y of t h e s e c o n d 

part, his h eir s a n d a s si g n s f o r e v e r. A n d t h e s ai d C h a rl e s 2 0

R. M y er s, f o r hi m s elf, hi s h ei r s, e x e c ut o r s a n d a d mi ni s-

tr at ors, d o es b y t h e s e pr e s e nt s c o v e n a nt, g r a nt a n d a g r e e 

t o a n d wit h t h e s ai d p a rt y of t h e s e c o n d p a rt, hi s h ei r s 

a n d a s si g ns, t h at h e t h e s ai d C h a rl e s R. M y e r s, hi s 

heirs, all a n d si n g ul a r t h e h e r e dit a m e nt s a n d pr e mi s e s 

h er ei n a b o v e d e s c ri b e d a n d g r a nt e d o r m e nti o n e d a n d 

i nt e n de d t o b e s o, wit h t h e a p p u rt e n a n c e s u nt o t h e s ai d 

p art y of t h e s e c o n d p a rt, hi s h ei r s a n d a s si g n s, a g ai n st 

hi m t h e s ai d C h a rl e s R. M y e r s, hi s h ei r s a n d a g ai n st all 

a n d e v er y ot h er p e r s o n o r p e r s o n s w h o m s o e v e r l a wf ull y 

cl ai mi n g or t o cl ai m t h e s a m e o r a n y p a rt t h e r e of, S h all 

a n d Will W a r r a nt a n d f o r e v e r d ef e n d. 3 0

I n Wit n e s s W h e r e of, t h e s ai d p a rt y of t h e fi r st p a rt 

t o t h es e pr e s e nt s h a s h e r e u nt o s et hi s h a n d a n d s e al, 

d at e d t h e d a y of y e a r fi r st a b o v e w ritt e n.

C h a s . R. M y e r s , [ e . s . ]

Si g n e d, s e al e d a n d d eli v er e d i n t h e pr e s e n c e of

C. E. C o e E.



52 COURT OF ERRORS AND APPEARS.

State of New Jersey, V 
Atlantic County, j

Be it remembered than on this fifteenth day of Sep-
tember in the year of our Lord one thousand nine hun-
dred, before me the subscriber a Commissioner for tak-
ing acknowledgments and proof of deeds, personally ap-
peared Chas. R. Myers, who I am satisfied is the grantor 
mentioned in the above deed or conveyance and I hav-
ing first made known to him the contents thereof, has 
acknowledged that he signed, sealed and delivered the 
same as his voluntary act and deed. All of which is 
hereby certified.

C. L. Co e E,
M. C. C. of N. J.

Rec’d. and recorded Sept. 20th 1900,
L e w i s  P. S c o t t , Clerk.
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