STATE OF NEW JERSEY
DEPARTMFNT OF ALCOHOLIC BEVERAGE CONTROL

744 Broad. Street, i . Newark, 'N. Ju

BULLETIN NUMBER 2 R May 16, 1934

l'

'M%.'DaVid SOfleld

ﬂUVICIPAL RESOLUTIONS ~ VALIDITY - PAYMENT OF MUNICIPAL TAX ARREAF
. ' | May 13, 1954

Township Clerk,

Denville, N. J.,.f

Dear Mr. Sofield:

~ Resolutions of your Towng hip Comirlttee adopted Januar
17th and Mﬂy Snd, enacting Lules and regulatlonb, are aporoved as

f;oubmltted

Re your reoolutlon of Aprll Atﬁ, *eadlng

'"WHEREAS, it appears upoa the. me Books of the Pollector of Taxes

a large amount of unpaid Taxes levied.and asséssed against the
properties where Liquor business is being carrled on and con-
ducted by elthe“ the owner or t@nanu, . S

"?"BE IT PlSOLVhD thurcfore taat no Llcense shall he - hereafter

issued to ahiy ' owner, tenant or: occupant to-conduct thée sale of
alcoholic beverages unless’ ‘such. applicant shall show before such
License is issued that the tax levied .by the Township of Den-

~ville shall have been paild in LUll on’ tho day aphllcatlon shall

be made for sucn.Lloense gl

‘;I.am 1n heartv symp&tny Wlth the natural desire of your

"«1own5h1p Committee to use every proper means:to force the payment

of taxes in your mun1c1pa11ty. The guestion before me, however,
is not the worthiness of the motive but whether the power exists.

The resolution does not impose the above condltloa “to accomplish
- the objects of the Control Act (Sec. .29). Neither does it regu-

late the conduct .of the business nor the nature and conditions
of the licensed premises (Sec. 37),. Its avowed purpose is the
collection of municipal taxes which ObJpCtlve, howover laud;ble9

fl‘bas nothlng in common with quuor Control

. The resolution cannot be, grounded on Seﬂulon o@ The
baok taxes which an appllcant must - pay to:be entitled to a llcense
are-there stated to be those taxes "which shall have accrued pur-

suant to the provisions® of certain named ‘Actg providing - fo”*baye
. on sales of alcoholic beverages. . The express Spe01llcatlon of

those taxes excludes by implication: nll .0 her baxes from the
operatLOH of that Sectlon,.. y A Co . .

The“elorc, I dlsapprove Dhe resolut¢on of AprLl 4th.
Klndly aCKHOWLOdge IeChlpt to complete\my rucordse;

1ff;5ﬂf ;;J?t$£};:' Very truly yours,' “.”f"”“'

D Frederlok Burnett
; Comm1as¢oner.~-@Jf

T R %&ﬁwiﬁﬁ yﬁﬁuﬁm’““gwﬂy
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SUGGESTIONS.

&

~ e

May 13, 1934.

IAcahnot approve the resolution of December 4th, for
this was before the Control Act became effective on December 6th.

In enactlng new resolution the follow1ng ponnto and
comments should be taken into consideration:

1 - The chapter number of the laws should be incorporated.

2 - As your resolution stands, all licenses under 1t continue
until’ February. 4th "and no longer". That was all right for the
temporary llcenses, but you are issuing licenses under municipal
resolution which continue until June 30th. Really, it would be
preferable to recast Sec. 2 omitting all reference to the date
of termination of liceénses as the law itself takes care of that.

- S0 also as: to making them subject to revocatlon unlese you wish
that in for psychologlcal effect

5 - Sectlon 4 will have to .be amonded because the ldW on the
points contained therein has in several respects been radically
- changed,- as, for instance, the 200 ft. rule and the exceptions
thereto. 'As a matter of fact, substantially all of this section
could be safely omitted because it is taken care of by the Control
Act anyway, ‘and therefore by omitting it the Council sives itself
the nece551ty of contlnually amending its resolution'as changes
are made in the law from time to time. -In any event, that part of
Section 4 which provides that the license may not be issued to any
applicant who has failed to pay any taxes .... to the City is not
. valid for, as Worded it is broad enough to .include real estate
.taxes. For reasons see Bull 58 Item l -

4 -1 heartlly appldud ‘the 1dea of your Couricil in prov1d1ng for
a recognilzance condltloned, as you have it, not to keep a dis-
orderly house nor.suffer’ gambllng, but to keep order and comply
with the rules and. regulatlons. The ‘only thing requiring change
therein is the recital ‘that the licensee is licénsed "until the
fourth day of February, 1934." : In: pregcrlblng a form I think it
best not to use a specific date in the form because by so doing
it requires a new resolution every year. This could be kept as
a standard forn by Smely omlttlng the - woras above quoted.

-5 =-1In Sectlon 7 you have’ an admirable olause, if such is your
policy, requiring a full, unobstructed view,of the interior of
-the licensed premises, but I-am very doubtful of the validity of
the exceptions that you have made thereto in favor of clubs oper-

ated by fraternal organizations, or holoing companies thereof,
and in favor of hotels .which serve drinks in the publlc dlnlng
room without & bar. Pérhaps it was all right at the time it was
-adopted, but since then the Legislature has provided for club
llcenqes and has not distinguished between clubs operated by
fraternal organigzations or by social, or benevolent, or chari-
table, or religious, or recreational, or athletic organizations.
While I am a member. of two fraternal organizations myself, and
prize. them hlghly, T do not see .why a legltlmute exception can
be made in their favor. My present impression is that this
language must be carefully revamped. I am not passing on the
point now because the resolution must be disapproved as a whole
on the ground first above mentioned, i.e. that it was enacted
before the authority to enact it had itself become a law. But

T RTINS
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T mention 4t in paqclng as a matter to be taken 1nto ca;eful
~con01defatlop upon reframlng your resolutlonov.- L

o It may be that on reconglderatlon you may de@m uhat the
ipﬁ6v151ons of "Section 7.are pretty. broad when . you require "a full,
unobstructed view of the-interior ..... may.be had from the
street". I doubt very much if that 1s practlcal I can-imagine

. ‘many situations where a restaurant or.a tavern might have recesses

. wor. right -angle spaces;which could not pOSlely be. seen .in. full

- from the street.. .Do you not think that you, should reconsider this
~Just-as-a matter of policy? - Candjdly, it strikes me as rather
severe, Certwlnly it would. put out of commission any hotel:which

- .-does have a. bar. ‘on the premises-unless perchance the whole ‘in~
“terior -of the. hotel is viewable. from:the street.. Is this desir-
able, even on the first floor?. Perhaps if this rlgorous reguire-

cment is amellorated and MOdLiled no-exceptions. will be necessary,
. and. in that event serious . ouostlons of validity arising frem
{faverlng certdln classep of llcengees will be obv1ated. L

6 - Sectlon 8 may also gqu you trouble. As %pplled to a Saloon,
your pLov1a¢on that sale or service of alcoholic beverages is
prohibited in side rooms, back rooms, and booths, is well con-
ceived and neatly worded, but it gives rise to many questions
about rooms.in a-hotel or club, and perhaps should be changed

to confine thé ‘prohibition to tne places Where 1t 15 really -
intended. ‘ e e T

7 —'I:éannot‘apprové LéCLlon 11'&8 wrlﬁtéﬁ}, It purports to con-
fer a power upon the Mayor to suspcnd the operatLon of *a license
durlng the tige. that the five days notice ‘required for ‘revodas
tiori“is- runnlnb; Section 28 distinctly states that no suspension
of any license shall be made until a five day notice 'of the
charges preferred. has been -given to, the licensee, and reasonable.
opportunluy to ‘be heard thereon given to ‘the lilcensee. The Legls~
latu¥e having. so prov1dnd no ‘contrary result can be accompllshed
tLrough ‘the medlum of the mUHLCLpallty reserv1ng to itself:a
greater- right to revoke.or qu<3pc,nd than the Leglslatiure- itself
has allowed. ' The only eerleon that T have recognized to the
requirement of notice, charges, and an opportunity to be heard,
commonly called duo process of law, is that set forth in Bulle-
tin 24, item 4., That exception was groundbd on sheer necessity -
and. theé existence of a true public emergency. It wds there sald

"Tt is recognized, however, that situations may arise which
require lmmediate action by duly constituted police authorities,
The health, safety:and. lives of the public are the supreme law,
and, in cases: of ‘public emergency, ~warrant the exercise of the.
reserved police power of the State "to protect its inhabitants.
Rules and requilisites laid down to govern the normal may have to
give way in emergencies. Thus, an order to close instantly all ..
saloons in case of a riot and to keep ther closed until’ the mob
was under control, is undebatably proper. But scrupulous cau-
tion must be exercised to make sure that a redl emergency actu-
ally exists. And the dlSpensatlon i° good only SO long as the
emergency continues. .

"Tested by these principles, the action of the Director of
Public Safety in closing the place immediately upon commission
of the homicide was eminently proper. On the other hand, there
is no Warran+ whatsoever .for- keeplng it closod after the inves- .-
tigation wds completed. That order should:be -abrogated forthwith,

"If the Police:Department have vdlid grounds for revocation,
the proper - pfocedure should be taken.. Unless.and until’ the case
%s falgly adJudlcated agalhst the llCeﬂSCO, her rlghta nust be
0nore i
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An . alleged violation of the Control Act or local rules and
regulations does not create an emergency per se and, while ser-
ious enough ig,. .of course, not to° be thought- of in the same

.. connectlon as riots and homicides.”  The power to ‘suspend is a
., power to puhish for violation. Punishment cannot be adminis-
,;tcred except after a falr Lrlal and adJuchatlon of gullt

e 8 - Sect¢on 12 llkCnge cauSes me much doubt because 1t purports

}“* ,to punish by .fine not exceedmng $100. or by imprisonment not ex-

'MILLSTONP TOWNSPIP COUMITTEE

_ceeding 60 days.or bath, for every Vlolatlon of  the provisions
,of your ‘resolution. Frankly, I 'would like very much to be con-
. vinced of the- legallty of such a sectlon, and will be glad if

“you-will submit memorandum demonstratlng the authority of a mun-

‘lcipality ‘to confer such power. I doubt very much if it can be
. ‘done ag you have-attempted: by mnere resolutlon. Whether it can

' be done’ even by ordinance is, reserved “awalting your. memorandum.

I am sure, ‘however, -that no {ine of 1mprlsonment could be justi-

fied: on the: reoolu.lun as it stands now since 1t was enacted

‘before the power was onferred upon your Coun01l by the Control
‘A,Act -

VerJ truly yours,
_.D. Frederick Bulﬂett
' © . Commissioner.
MUVICIPAL RESOLUTIONS - VALIDITY-— BEmeVATION OF RIGHT TO
: REFUSE LIPENSE TO ANY APPLIuANT.

A munlclpdllty, by resolutlon, "qpeolflcally reserves the

'1r¢ght to refuse a license to any appllcant "

The Commls 10ner refused to approve sucn pTOVLalOH 1n+er—
pfetlng At as a specific . reservatlon of an absolute arbitrary

~right to refuse a lleﬂSb to any partlculdr applicant regard-
less of whether he was worthy, or qualified, or not. No such
power to discriminate between applicants for llcen&ﬂs may be

recervee by any . munlcnpallﬁy to 1tself

APPELLATE DFCISIONS ~ bCHWARTZ VS MILLSTONE TOWNSHIP.

‘SAMUFL SCHWARTZ,.t

~Appellaﬁf; o L

S . ON APPEAL

VS . :

- CONCLUSIONS
Respondent -

Jomn H, Kafes, Esd., Attorney for appellant.

Max Finegold;.Esq,; Attorney fof Reeponden£,-~

-'BY THE COMMISSIONER

Appllcatlon wae flled by Appellapt Decembcf 20,

'195uﬁ with the. Mlllstone Townshlp Commlttee for Plenary

Retail Dlutrlbutlon Llconse qnd the pro—rated fee deposited.



-Temperary-kicense was: isbued: - '8ubseqilentlyy all. conditions

‘precedeiit, to-the ;issuance of @ pérmanent:license were com-

pliediwith.-by Appellant:pursuant to:the.Contnol Attu: - -

Appellant, relying on theaaéﬁiggﬁgfﬁtbeglﬁauinsx

«-Authority. in.granting him:a

position.by:e qulpplnghlplaceof ;p';g;s lnesand =: p«ur..ﬁh.’a $ing

supplies.

~€No.obgectlonsto the grantlng tof the llcense were

flledAor were déveloped by investiga tlon.'

The Issulng Authorlty refuaed however, to 1ssue

a permanent llcense on the grounds;f (1) Lhatithe llcensee

was selling groceries and Qiher COme@ipiSSabeﬁides'&lcpholic

The Plrst'two reasons are 1nsufflclent because
no resolution was passed prior to the;;gsg@nggﬁQfﬁthegtem&

porary :licernse

The third ground is Alsc untenable. The action
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. ISIDOR BERKELHAMMER,

- MUNICIPAL BOARD.OF -ALCOHOLIC
BEVERAGE CONTROL OF TRENTON

fraud or.deceit in obtaining the temporary license and the

fact is that nothing has:been found after inveetigation or
hearing to indicate .that the-licensee was. unworthy or the
licensed premises-unfit.

.The actioen of the Millstone- Towns hlp Committee in
denying a’permanent . license:toiAppellant-is. therefore
reversed.

Dated: May:14,. 1934, . i 0 o0 ol D.‘Frederick Burnett
' Commissioner

© APPELLATE DECISIONS - BERKELHAMMER VS. TRENTON.

... Appellant,: .. .:ON:APPEAL. -
o CONCLUSIONS

ReSpondent
I. Herbert Levy, Esq., AttorneJ for Appellant
Romulus P. leo, Esq., Attorney for Respondent.
BY: THE - COMMISSIONER:

Appellant conducted , - without eomplaint- or re-

'proach a saloon in Trenton from 1900 until 1919 when

Prohibition! became effective.. . Tn: April, 1933, after .
Congress sanctioned sale of 3.2 beer, the municipal auth-
orities granted him a license to sell such-beer. at #223 -
North Cllnton Avenue, Trentou.

Upon the passage of the Control Act the Appel-

- ~lant duly applied in.December, 1933, to. the: Reopondent

for a plenary retail conswaption llcense and paid the
full Iicense fee:for. the. period:expiring June &0th; 1934.
and received a recelpt therefor, duly executed by the Clty

. Clerk of the City of Trenton. ..

. After. the filing:of his application. and . until mid-
nlght February 5, 1934, Appelldnt conducted his business

Coat #220 North Clinton- Avenue in regular. course, upon the

understanding that the filing of his appllcatlon and the

receipt for payment.of the license feerwere.equivalent. to

a temporary license. Indeed, the general understanding

-among the applicants was. to this effect.. Appellant.and. .
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_ the other . applloants had-been informéd,.through newspaper
- *»nartloles, that. they : could- operate: W1thout Interference

wf runtilt farther ‘notice: Althoughsthe: members of the Board
Gt owere aware ‘that- Appellant :and -mést’ of the other appllcants
¢ wisL wePe so-opeérating,-they took notaction and-acquiésced in

the general understanding;y : prevalllng in that “community,

_ that such applicants could continue to do buSlnesp until the
‘”-‘jexplratlon date of temporary llcensea. S :

e o The Ioreg01ng lndlcates not only that the Appellant
‘ on51dered himself tbd be a témporary licénsee but also that the
respondent treated him as such. In view of their duty to stop
all unlicensed persons from selling any alcoholic beverages at

Lo .ally it must Have -been their concept.that the paild receipt was

ﬁwtheAlegal‘equivalent of a temporary license. Inaction, when

there is a duty to act, may be as eloquent as stereotyped words
in a printéd permit.: & ‘formal temporary licensé should have: .
been issued by the respondent as contemplated by Section 46 of
the Control Act. Its failure to do so should not prejudice
Appellant nor deprive him of any of the privileges which would
‘have inured to him if a formal temporary license had been as-
sued. ‘Appellant complied with all of the formal requirements
pertaining to his application. It is not suggested that his
application contained any false statements. The.character and
fitness of the applicant are unquestioned. The testimony,
together with the photographs introduced in evidence; -estab-
lished the suitability of the. premises cought to be licensed
and the change of position of Appellant ln rellance on the
aforesaid general understanding. S

The réshondent Board. contends, howeVer, that it
limited the number of licenses to be issued in the City of
Trenton to.250.and that Appellintts application 'was .properly
denied in view of this limitation.

. It does appear that when, in December 1953 the mem-
ivbers of thé- respondont Board:bégan their examlnatlon of the
applicants and the premises sought to be licensed, they tenta-
- tively cdgreed to.-limit ithe ntimber: of ‘licenses to 250 but no
resolution was adopted to this effect until February 3, 1934.
. Until -then;+therfe was -no: of ficial final d etermination binding
upon the temporary licensees. Bull. 6, Item 5; Bull. 17, Itenm
L4, - Until then; -the limitatien could:- not prevent prior: tempor—
ary licensees, or applicants whose paild receipts were treated
-as. tantamount to temporary licenses, who wére otherwise guali-
fied, from obtaining permanont llcenses. Schwartz vs. Mill-
~stone tTownship, -Bull. 28, Item 4. e LT ST

LT - Considerable teéstimony: was irdtroduced by Appellant to
prove that even if the limitation had been enacted prlor to
the flllng of his application, the denial thereof was; néeverthe-
less, improper. Appellant does not contend, on this score, that
-~ the limitation Itself was unréasonable but does assert that the
respondent Board falled to exercise properly its judgment in ex-
T cludlng him from the 250~ applloantb to be licensed. At the time
of the denial of the Appellantt's application only 172 appllca-
. tions ‘had ‘been-granted.: Two:applications ‘were granted:for places
of business in the immediate viecinity of Appellant's premlses.
- Oneé of . these successfulapplicants had had no. previous experi-
ence in the sale of alcoholic beverages; the other had apparently
continued in such businegs ‘durirg Prohibition:bdut had been
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convicted’ of - v1olat1ng +he Natlonal Prohlbltlon Act, A
member - of the Board testified that v1olatlon of’ the Prohibition
Act were ontlrely dlsregarded upon tle misconéeption that they
were moticrimes, and that:no 1nvest1gatlon had been made to-
ascertain wheéether the appllcants ‘had’ been, engwgtd ln the sale of
alCOhOllC beverages prlor to Prohlbltlon, -

It would serve no useful purpose to review the testi-
mony relatlng to this isgue.. *I%- neéed not be determined in this
case since ‘the action.of the respondent Board in denylng the

»,.appllcatlon of the Appellant must be rtversed for the reasons
”pabove stated . L B

Datied: May 14, lesa, . v DL Froderick Burnett,

Comm1s51oner

'APPELLATE'DEClﬁleS‘ffPRQCOLI1VS;‘TRENTON aa

' ALBE TRTO PROCOLI,

S Appellant A - © 0N APPEAL
Cwse 0TSy CONCLUSIONS

-MUNICIPAL BOARD OF ALCOHOLIC
.VBEVERAGE CONTROL OoF TRENTON,

Respondent

Sldney Goldmann, Esq ) Attorney for Appellant

vRomulus P. . Rimo; Esq., Attorney for Respondent.

Tan .

BY THE COMMISSIONER° 5 .
Appellant leased premlses locatea at llOl Cnestnut

\,

'Avenue, Trenton,‘and thereafter duly flled appllcatlon for a

'plenary retail consumptlon llcense. On December 21 1900,

appllcatlon was denled and appeal Illed Wlbh tne former Alco-
hOllC Beverage Appeals Board.~ Under the recent amendmont to
tho Control Act the Jurlsdlctlon of the Appeals Board Was trans-
ferrod to the Comm1s51onec and the appoal has coime. on for ﬂf'
hearing. V“A_ | : ,‘u‘ ‘ o ‘

At the’ hedrtng it. appearod thaty pendlng the appeal

Appellant had surrender ad hlS lease dnd a new tenant has taken

| p0550051on of the leased premlsesa Appellent admltted that he

has no 1nterest of any L::Lnd2 present or 1n contemplﬂtlon, in the

premlses sought to be- llcensed
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Section 23:0of the Control Act'provides that'the
effect of . every liceﬂée ie confined~to the licensed premises.
It is clear that no retall llcense may be issued except for a
'spec;fled place of bu51ness. Slnce Appellant's interest in the
vpremlses sought to be llcensed has heretofore ceased the
subject matter of the appeal has become moot..

Accordingly the appeal herein is dismissed.

@ /&J, /L/m / / J,m}zfzz!”- 7

Dated: May 14, 1934, - .
. 5 R Commissioner.

New Jersey State Library



