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1. MUNICIPAI, RESOLUTIONS - VALIDITY - PAYNIENT OF MUNICIPAL TAX ARREAP 

.'• 

·xlt-.'.. · Davi.d Sofield, 
. ?7owµ~hip Clerk,.·. _ 
Denville, N. j-' •.. 

"• 

May· 13:; ·: 1934 

De.ar Mr. S.of:ield: 
. !'' .• . 

. . . . Res'.olu.tions .of your Toyvnsllip. Cotnrnittee ·adopted ·January 
17th and .M.ci.Y .· 2ndj enacting.· rules and regulations·, are a·pproved as 

.. : submitted ..... · 
. .~. 

R~:. your :.resolution of April 4th, -readir:ig.::· 
! ~·· • ' i •. ' .• 

. i . .,. •• 

YIWHEREj\S, it. appears upon the: T_r::.x Books of the: Collector of Taxes 
a Targe amount ·or unpaid Taxes levied. and assessed against the 
properties where Liquor business is being carri.ed on and con-
d~9ted_. by E3i ~her: the· ... c:>Wne~:· or tenant;) · · · 

: ''B~>IT R1~SQLVEJS;< tb~refor~ ..... ·that no License shall be her'eafter 
issued·· to ... any·:m~ner, tenant .. or· occupant to-.conduct the sale of 
alcoholic bev~~ag~s m1less'such. applicant shall ~hoW~·before such 
License i.s iss.li;ed' that the· tax levie·d- .-by- the 'To'wnshi'p of Den-

·- ville shall have _been paid in f'ull ·on the day· ap.plication shall 
be mad~_.:for suc'11 License,,U ' . . . ' 

. · · .. ·. I .. am hi hearty sympathy. with the: natural ·desire· _9f your 
Townshi,p-.. Committee to .use every· proper means~;'.to' force- the· _payment 
of taxes .. in your municipa·li ty. The ·question before,"me :J howe.ver, 
is not the worthiness of the motive but whether the power E.~:xists. 
Tpe -:resolution- does not ·irnpose the above c.:ondi tiori ·.to ac·complish 
the objects of ·th2· Control· Act (Sec o ".29.) o .. Neither ·does: .:_it regu­
late. the condu·ct .of· the .business nor the· nature arid conditions 
or· the ·Ji.cepsed .premises (Sec o. 37) :.': .. It-9 avowed .purpose· is t·he 
c.olle.ct_i'o·n of mµnicipal taxep which ob'jective·, ·hovrnver · l:a·udable.., 
h<?-·$ n9thi.µg in· common with Liquor· Cont:J;'ol,o -..- ://~· " · ·, · .· -_.:. · .. · ".·:·:; '. .. :_ -

: .". •. i • ~·~ .. 

, The _resolution .cannot .b_e;_ g.roU;..r.ided. on Section: 30~·' '-The 
back taxes wh.J.ch an q.pp1icant' must·. pay to::·. be .. entitled .:tb a license 
are· there stated to be those taxes nt~hich shall have. accr.ued .,pur·-

. suant .to the provisionsu. of certain narned :Ac.ts providing .'.fqr"·taxes 
on sales. of alcoho:L~<? be .. 11.e,rages ~ .. The. e:xpress:"Spec:i.fication; ·df 
those. taxes exGludes ·.by_ .. i:innlicat1on·;all .other .. taxes fro111 :the 
operation of that Secti6i:iQ."": . ~.. . · · 

·.· ·: .. 
~ - .. ' . 

:..':. ~- . -·. . . ..... 
. . . . . 

. · . 
,.' .. , . ~ 

' .. 

._Ther~f.ore·, ... I. )J!s~ppr~.~re-_ -.t.h~:: re·s:~:{~,tio·~- o.f. :.~pril· 4 ~:h. 
·. · .... _Kil~dly·. ·acl~h.owl~·¢l.ge_ :r~e.o~'ij;t.:.·to .. cor~pl:.~'.te: ~Y-·~~-c~~-.-ci.~··; ..... 

• l • • '· '' • • " ' • ' • ' • ' l ' 1• ' • : ':~.. :- . ' • ' • 1 ' ·, : ( ' ... :' ... ~. ! : ', ;' I J ' .. '·' ' ' 

. ::.:. ,)·./ 

.·_very "truly:, ';}four.s, . \' 
.: I: ,

0

•1, • 

... .i 

· .. :_:,· ... _· ............ {_.; '.>.·.:::~ :: /.·--:; b .. Fr~de,ri·-~~.- B~r~ett,? :,-: · ". · 
-·: '. . · · · · .. '" · . · . ·, . : Coinmis.siorier •. "· · .: , · 

• ..• • I •. •. • • • ·• ..... ,,., .. ·. :> 
: '..·· ·, 

:.:: -: ~. ;; . ~ .. 

.. . '. , . . , .. •'•.: o:·. . : .· , , ; ~~~' ~~Y s~t~·WRl·~,11 
·.·.l· ... 

. .. :· .. ,. 
• ~· I • ' 

' . . ~ . . . . . 
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2. MUNICIPAL, RESOLUTIONS - VALIDITY - VARIOUS QUESTIONS AND 
SUGGESTIONS. 

May l~, 1934 •. 
Dear Mr.-------: 

I ·cannot approve the' i'...eso"lution of Decemher 4th, for 
this wa.s before the Control Act became effective on December 6tho 

In enacting new resolution the following polnts and 
conm1ents should be taken into consideration:. 

1 - The chapter nwnber of the laws should b.e i~corporated • 

. 2 - _AFJ your. re.solution .stands, all. licenses under it continue 
until F,ebruc;i1~y-. 4:th ~~and ·no l.ongern. ·That was all right for the 
temporary l:Lc·ens·es ,· but· yo·u ·are issuing licenses unp.er municipal 
resolution which continue until June 30th. Really, it would be 
preferable to recast Bee. 2 omitting all reference to the date 
of terrriina ti on of lic·enses ·;is the law its elf talrns care of that. 
So also. _as· to ma):(ing them subject to revocation unless you wish 
_that -in ;'f9~ _ps_y.~holog.ical. ·e·ff e·ct. · "· · 

3 - Section ·4 will ·have to .be ·amended because the l'aw on the 
points contained therein has ih several respects been radically 
changed,.- as_, .for. :Lr:is.tanc.e;; the 200 fto rule and the· exceptions 
.there:~o. ~As .. ·a rµ~tter ·.of· fact .9: substantially all of this section 
could .b~· safely· (Jmi tted because' .it is taken care of by the Control 
Act anyw.ay,,·'and tht?.refore ,by omitting it the Council $i.VCS it~;;i:~lf 
the neces.sl,ty .of .c·ontinually amending· its resolution· as -changes 
are made· in the law from· time ta, ·'tt~e. ·In· any ·event, that part of 
Section 4 which provides that the ·license may not be issued to any 
applicunt ·who has failed to .pay any taxes ••.• to the City is not 
valid' for, as. word.eel, it. i·s broad enou;gh to .include real estate 

. taxes. · .For ·,re·a·~_ons. see_ ·~ull •.. 2~.; Item-~· ... · · 

4 - i he.a1:tily, ?-PPlaiid 'the idea· of your· ·council in providing for 
a recogn'i.zarj.<;:!e · condi t~·oned, .. ~s -you·. have it{ 1 ~·not to keep· a dis­
C?~d-~.rl~. ·house nor. ,suff e_r" -- ... gamh.~ini~ .· bi1t to keep order and comply 
with th~:_ .. rules anq.regulations .. -.+h~·'only .. thing requiring change 
therein· 'is the .. re·ci tal ".that· the ·;1.icerisee is licensed nuntil the 
fourth day of Febr:uai,.y ~-;· 1~34.:·.,~ ·. In-: prescribir;i.g. a fo:rm ·I think it 
best not to use a speciTic date in the··· form because by so doing 
it require? a .new.resolution every year. This could be kept as 
a standard., £:or.in 'by simply' oiri:L tting :the. words above quoted. 

.. . . ,. . .. . 

. 5 - In Section 7 you have· ?,n. adn11rable ·· cla-q.se; ··if such i·s your 
policy, requiring a full; lib.obstructed vi~w;of the interior of 
-the licensed premises·;' but :t. am very Q.oµbtfu;l of the: validity of 
the exceptions that you have made thereto .. ·. in favor of· c~ubs oper­
ated by fraternal orga:niza tions, or·· holding companies thereof, 
and in_favpr of hotels.whicn serve drinks in the ·public dining 
room vyi thout a bar. Per-l'iaps it was. all right. at the time it was 

c ·:.adopted, but since th~n tJ~e Legislature ha$ ,provided for club 
licenses and'has·not distinguished between' clubs operated by 
fraternal.organi.-?ati.ons or by social;i or benevolent 3 or chari­
table,· or .. religious; 01..., recreational, or athletic organizationso 
Wh~le I .. p.m a memb.er ... of .. two fraternal organizations myself, and 
prize. th,e.n1. high..lY, · ! do not see. why a legitimate exception can 
be made. iri th<3ir -favor. My present impression is that this 
language must be carefully revamped. I ·am not passing on the 
point now because the resolution must be disapproved as a whole 
on the ground first above mentioned, i.e. that it was enacted 
before the authority to enact it- bad itself become a lawo But· 
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·I ment:l:on ~~t ~in. ·pa_ssing. as ·a matter to be talrnn iµto· caref·U]_ ... 
· corrsideration t+·pon reframing your resolution .. · . -. 

. . . . ' . ' ' ~' . 

._ .. It _m~y .:.be. that on reconsideratioti· .yqu may deem ·that the 
·. pr-6vf:s,ions ··.o.C Se.ction 7-. are pretty. broad vvhen.you require na full, 
ln16bs:trtic.te'Cl vtew "c:if ·the .. · interior • ~ -~ o.. may. be.· had from . the · 
street".. I doubt very much if· that is pra:ctic.a;l... I can "imagine 

.·many· si tuat£ons · whe.:re· a r.estaurant or. a" .~a:J-ei'n might·. have: recesses 
.,,. or .. rig]1t ·angl·e· spaceS>Which C"OUld. tlOt· ·pb·s·slbly .'b.e .. s.een .. in- full 
· fr;om the. s trcet· •. ,D·a· ·Y.0~1. not· thii)k. tha_t ·you; shoulg reconsider·· this 
.... just ·as·" a ·matter· of. policy?· Qaridj_dly, it·.- ~.trikes me· as. rather 
sev~re o ·: Qer.tainly' i.t. would .put ·out of cpmniis.sion any· ·hotel·;·vv11ich 

.. , does· have" a. bar. ·on the premises .ui1less ·perchance the .whol·e ···inL 
t:er:ior .of the. ·hotel is viewable. from "the' ·Street a. ·Is this· ciesi·r­
abi.e) ·ev'""en 'ori the ... f.irs~ ·floor?" Perhaps· i.f. 'this· ·rigorous.".N~qhire-

: ;ment: iS" 21:m.el~ora;ted : an.d mo.ctified, no" 0xcepti"ons:. Yv:LJl be ... heces sary' 
.. :anct.·~.in ·that<event.·seriou$ .questions of vali~Uty. a,.r_i~sing.: fr'c0ni. ·,·: 
"favori:ng: cer:tain. el~sses: .of licensees. wi'll .be obviated.... ·· .. 

~. ·. "" . . . ··· ... : ' : .. : '. ,:, : . . •' . . '· 
.............. 

6 - Section 8 may also give you trouble. As applied toa saloon, 
your provision ·;that sale or service of alcoholic beverages is 
prohibited in"~ide·r6oms, back rooms, and booths, is well con­
ceived and neatly .worded,, but· it gives rise to many questions 
about rooms· .. in a. ho.tel or club, and perhaps should be changed 
to confin·e 'the'"":Pr.ohibi tion to the places where it is re0~ly ... 
intended. . :_,_·· ;, ~ ;::· ·< · · " "" : 

.. : ,·.1 .: .. ., ... 

7 - ·.t ·6anb'.;.-t·,·app"roye t~e'ction 1-i · .. a.'-$~ wrifteii~ ·.· ri·. pu'.rpor'ts. to con­
fer a power upon· the Mayor to s'i.:tsp~nq .the· .. -¢Pyrµtion"~f ':a· lic~nse 
during tl~~. t~n,1e ... t~~t the ·five. days ·notice .'1-:eqlJired .for· "revoca~ 
tiori"'.'is ".'running."' s·ection 28 'distinctly states that no. suspension 
of any licGnse shall be·made until a:fiv;e da.y·notJ.c·e 'of t~1~ . 
charge_s. :prefe~.r~d.: ·ha.s been. gfven to .. the ·1~.c:e.nsee' and r'easo:nabl.e.: 
oppoi"~.~W:tY. .. :to .. J~e~ .. b.eard thereon g1Vel}. to ;the ... :1tcens0«311 ·The Legis­
la tur·e'. ):1~\T}rtg.<s_o_·:. :provided :no· "'cont_rary r.eS1~l t·· ,CD:n be. _.acc'.ornplishe_d· 
thrc:fug·i:i .. ·the "rnedium:-. .. of the inunicipa).itY- reserv,ing .. to 'its elf: a. . 
grea·ter ·· ;r·~·ghf.~\<?. r~yoke .. OT' ~pspend .. th~!1 .. lne .. L.eg.isla t11re· ·itself · · 
has allovYed ... · The· only excE.-t.'4iCfbrt ·that I have reco~nized to· the 
requirement of notice i charges, and· an opportUn.i ty to b? lwar.d, 
commonly called due process of .law,. is. that se.t .forth ii1 Bu1le-· 
tin 24, i tern .4.. Tha.t. ·exception wa·s, groundeO. . on sheer necessity . 
and the exi·s·tenc·e ·or a true public_ emergency:· It ·.was· there ·sa"j~d:' · 

nrt is recognized, however, th~t si tuatior1:s.·· may· ar·ise which 
require immediate action by duly constitut .. e.d police author;i.ties. 
The heal thj saf ety·;.:apd- ltves of the public ··are· the supreme · 1aw, 
and, in cases· of ·public emergency, ::-warrant the exercise of the l . 

reserved polic~ pqwe:r:.· ·of the State ·to protect it~.r.·inhabitants. 
Rules and· requfsites laid down to govern :the .no:rma1 may have to 
give way in emergencies. Thus'J ·an :·order to close instantly all .... 
saloons in case of a riot and to. ke.e.p · therri' .closed··until-.. the mob 
was under cont.rol, ts undeba)tably propei" ~ · But scrupulous. cau­
tion must be exercised to make sµre .. tha:t .. a. r:.eaT erue1 .. ·gency" actu­
ally exists. And the di.s.pen:s·ati61i. is I. good only so ~ong as the 
emergency continues~ · ·· · · · · 

"Tested by these principles, the action of the Director of· 
Public Safety in closing the place immediately· upon commis.sion 
of the homicide was eminent_ly prop~;r e:" . '.on. th.e~ o.the.r ha.nd'J . there 
is DO Warra:qt W:hC1.t.~QeVe.p·· .. fo'Ji :kd.EfpitJ.g if. Clos pd after the inVe$- .. 
tiga ti on was. c orripleted. 'I'ha t. ord,er ... :S.houict:_-.' be_ ·,·abr.o.ga ted "forthwi"th. 

"If the P<?.:J-ic_e:. :Qep.artm.erit :·ria:ve "Val'id-. "ground$ for. revo.catio11; .. 
the proper ·procedure should be tal5:.~:q. '-. JJnle)3S>.aild''.M'ti1-: the case 
is fairly .adjµcJ..iq?:ted''::agaih·st'>th.e "''licerisee ~ }1er rights. ~nust be 
honored. tt .. · .. ., ." , "· . . · . . : .. .. · ... · · · 



" •• j ~ • 

SHEET .#~. BULLETIN NUMBER 28 • 

. An .. ·?-lleged violation of the Control Act or local rules and 
regulattons· does not. c·re.at~ .. an .. emer.g~ncy per s~ and, .while ser­
ious enough, .. is.;., ,o:f coµr~,e r nqt.· .. to:.~:b~ thought, of in· t.he same 

. connection as riots and homicides'~··· · The· power to ·sus..pend is a 
..: ,;·· ·.pow~r ·to· punish. fo.r: v~.o~a.tion. Punishment cannot be adminis­

·.:~tered ·:except a.f.ter a fa~r; ti~l.aT, ~frid ·ad:jtidica tion of guilt. 
_· 1 . ~ _', •, ' • : • t ; • • • • I • f • .' •• • • 

1 
' , • • • 

-.: •. l -~, • ,.. .8 · - Section t2· .-i~k~v~ls~e: :·~.;u:·se$ .n~e·.- muc:h doubt bcca~se · j_ t purports 
- ·· · · · ·· . ·~o :·plmi'sh by- .fine not ~~c.ee~ing. ·.$100. _or by irO.prisom~ent not ex-

-·"·}.;· . deeding .·60 days .01~ both,:;.~fq.r 'ev~ry violation ·-.of. the provisions 
, ··.-,of yo11r resolution4 .·Fra~~y.? I ··w9uld like very .much to be con­

·vinced of··the·le~a~it~~qf ;su~h a.~~ption;-"and will be glad if 
. ·.you ·will· ·subm.i t memoramdup1 :deriloiJ.$trating the ··a\lthori ty of a m1m­
. ·icipa:lity.to· confer $:t1ch poY:T~r •. ··r_'doubt·very much if it can be 

· dmw a;; yo1:J.· have, attempted: .by_.me.re. · resoiutibn. Whether -it can 
. be d'ohe' e.ven. by ordinance i.s ·. re·ser;Ved~ . awaiting your. mcmorandumo 
. I am· ·su.re·~- ·hpwever, :t:Pa_t n_o ·.{:tne ·at ir:iprisoriment could be justi-
fied· an· the:. re':so.lution, as· .it ·stands now ·si.nc·e· it was enacted 

·before=· the ·Power:· ,was- confe'i>red up:o·n :y:our Council' by the· Control 
Act;.: ... . .. : ; · · 

.• .. 
).~:: ' 

'" ·. 

·Ver~ truly yours:, 
• • ' I 

· ·.n.·· Frederick Burnett; 
Commis:sioner .. · · 

3. MUN.ICif>AL RESOLUTIONS ~ VALIDr:r:t ·- RESERVATION. OF. :RIGHT TO 
REFUSE.LICENSE TO ANY: APPLICANT~ 

. A mtm.i.cipal-i ty .9 by .fe·solµtion,.· '·' s_pecifically :reserves the 
'fight· to refuse a. 1ice:nse to.. any· ·ap~plicant. n . 

. Th~ Comn~~·ssioner. ·refused· to· approve such. provision. inter­
pretirig __ ;i t a~- a specific .reserv~'tion of an· absolute arbitrary 

.·. r.ight to refuse .a license to any ··particular applicant regard­
.less of whether he .was· worthy j or:. qualified,· or not. No such 
power to .di$~riminate betwe.en applicants for lice:p.ses :may be 
reserved by· any ;-nr1micJ.patity· to itself. · 

.. . . . ~.... . . 

4~ ... APPELLATE.· DECISIONS ~ . SCffilljARTZ :vs o MILLSTONE TOWNSHIP. 
L• •• ',• 

· SAMUEL SC.ffiVARTZ, .. 

: .·Appe_l.lant, 
· ON APPEAL 

. vs. 

-MILL-STONE TOWNS.HI.P. COMMITTEE' 
.. Resporid_ent •· · 

CONCLUSIONS 

John IL Kafe$, Esq., -0-·~t.orriey ~o~ ·_Appe~~anto -. 

Max Finegold;., J~·sq~, Attorney f~:n:·· R~spondent •. · .· .. 

. BY THE COivirJrISS:t'mJ~R ~. 
. ....... 

Appiic.at:ipn :w.q_:g:. filed by··· Appellant.,, ·Dec.~mber- 20, · 
. . . . : . ; ~ . . . . . 

-1933, with the .. '1vr~i1s·~;6rie': '.ToWp_ship:_ Com.mi tte~ for: :Plenary 
•' . . . . .... ' . ~ . . . . . . . . . . . . . . . ' ·. ' i 

Hete;{{1. Di~tr.i.l?ut1-qh. Ll.ce.ns~·· and tl~e -pro-rated fee de_posi ted. 
; . . ~ 



. ·:'.Pefo1f P.rary"J,.:i·~9.~h~?~:.Vf;~.~-:::·J.~ l:rµed:. ~ .. ~_::::-~µp:~,eqt.~:en~ly~,_.i_.:aJ;l. q.pn~l;L_t.i·qns 

... 'pi'~~·~:P:·Et4-t·~;~ty .. -t:p:e./i:s:$µa:gc.~.:;.J,-f .-~~::-:-Pe~Jµ,f.lh~pt.\~~9eµ$,·e.- :w~r·e ·.:c9Jnt' 

Bh~P;c?-::_~wi:J~l,'.l·:~{p_y· }.\~'.p:p~-~1~1J;X~)d?~ ~u~~p1~::· ~~-:~-~·h§ .... :9W± p,~·oi._,;A:'c ~.~,-~,_:. ·:_,·;_, 

Appellant, relying on t~.~·\::~;cJ;t}i9n-,~,qJ\;::~r1~.)~~:.$;1A.in~';_. 
. . 

:·-: ·: ~µth93f·~~Y>·1iU->.~.t~H1:t~11gi '.·9it~ ~-;./t-:.·~·.e~J?~r~rY.;, }:7t~~~r:s ~ :~ <:phanged his 

posi t-l.on:.J~Y>:,¢ql:lipp:L,:tig~,-J1;L-.~ .... /Plg:c e:.o:of: ~b\i$ ~-:q~~.s·R;,,,_qr+4·· pur-q.l1a$..i:µg 
• .. t.. • ~ ·' •• • . • • ••• • • .. ,, ••• • ~ •• , • • '· ··' ... ' •• .. •• ~ • • •• ... • • ..... • ,, ..... "' • •• .. • • • • • • •• ,, • • y .. 

- . 

supplies • 

. ;··,_. :·: . - .:<:Nff; .. Jibj~·cti.ons to the granting/;J5{:tt.l+.G.·.'._:l:Li.o.~ns_.,~>W~~~--? 

fil~d i/'~~~~,,~~vei~ped by investigat~~~:. ,·., , , , , , 

The Issuing Authority refused, howevei~, to issue 
</?::'-. :-:·.'.; . .:::- · ... ~ ,~.-.\\/ :::+.:":,~. ·. ·. >.·.. '.· (;:·<\·_,.,: . . . . :. .Y!.::·: ~;:·::< ": ::,'.:::· .. ./: u:: . . -~:., ~ .· \ :;:-;.,-·:!:. :-·,. 

a permarieri t license off "the ''grourids: .:..: (1) ":that the licensee 

was seliing groceries and 9~::ther connno.~J~1.e.S.L:.b$::;=>:~Ld,_~$ · p._lepp.plj.c 

bev~rage,~-;·<:{2}:.'~:that· the To#Ilship couicr ·pot )3µp:port two liquor 
:-:<>;::;_,'.f:';·-~'· ,·!\:>}:\.1 ;< . . . . . -· . '.:.. . . . . 

stores,· "arid "6rie ·-1~cense hacf already been issued; J.3) that 
. ~ 

after the issuance of the t:~mp9~~~f;y'.;i--,~~.cen,s.~1}:,~·t;pe ~~p·~.r,$t1J1:p;eJ.. of 
( ,:,//>FJ:.: .. {·~~_:<'. . ·. :\C,i: .. ):'._~·<· ''. .. : ~ <··:<:~'.'.: .. ·;:": . ._ ·. 

the Township Comraittee had phariged and that the present Comrn.i t-
// :· ~ :·· ~. ~-!. :·< ... :-:.~: ·:·~j·:; 

tee is not bound_ ·by the act' of its predecessor in issuing a 
·r:.'/i ::}:?~:>:', '.: .. <'. i'i': ::, .";.' .'.:; ' .. ,. ,._ .. • '<·· 

temporary· ii'c enle .. · ~i~.: . .-· 

no resolution was passed prior to the :.~.fW3~.a,n:~:~~::·o.f_1\_:th.~:,~.t~;in~ 

por ~ry .<l:i q·e,r;ts,:e~;,_-:/,:.~,~tne,r,i,_J}J1q,h~ lpi::t~~_r1g_,~·\ii·ce.n:s·8.$:: .. _"Q.or·._stores selling 

:~f 7~~ri~t~:~~~~!J~~~u~~6.~~,~~;~n~ie.~a-ge.s~\"}1'.:,~~~·::~:~;'.:t'~~ · 
. ~: :.:_.~ .. ~: .. _~·/ .·-~<~: : .. ~/'_:?: ·~ (;_· .• :t,::~.!~·;: .. 1:~:,:: /:.. .·-~ \) .:' ')~ '._' -1 : ~;. :· .: 1_;:~ < 

The third ground is also untenable. The action 
.:·{::?e:+~·· «·:;::< '.,·~:.-::'/:: -¥.<~' .. '.: . .-: ... _,·;.;/;- ·~-·.:-:i-J ··.:'": ·:-~{·~>:.·.:~.·-·" ·:.:i:.\.> :·-:.:f\·J.L . -

01 plle.1 :~ Tq:vyn.s.b;ip:,A)ornn1i t.t,·e,e;,i· as_. -::Q·ons.t.i:tut.ecl, .. trt·.·~-~;~3~h:·"· .. :i1n >i .. s.:s:uing 

. ~~,-~~sp~~,~~:,;;~~c,!~l;]f F)~~;,~;~£1,~~.,!~~:::~;~~· ·:·~~f ;~.~~~~t:~~:· . 
Once a license has been issu~g{r .. ~1}:d·.·::~·ct:_ed \Upot1 -.l?Y·· "t;h.e :·EL:i.Q~psee, 
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·fraud .. or: .. decei ~ :in. -obta:Lnin.g t11~: ~e~pora,ry. ~-.i.c.e:qse and the­

fact is that .. not.bing has·«been found· afi~e:r inve$tiga~ion or 

hearing ··to i"ndic.ate .,that .. · th~."·.lioense~ "W~S: .. tffi:wort.hy or the 

lieensed premises .... unfit .... -.: ' ...... ·. ~ . ' 
' ' 

:· .. ; .. : .. ;·.Th~ action o_f, the.'Millst.one .. Towns~.p.:.Gom:mittee in 

denyTrig · a'.'.perm.anent .:licehse;.to.! Appellant··. is .. ~her,.e.fore .... 

reversed. 

Dated:- May; 14.? .. 1934. :·: : · .... D •. Frederick Burnett 
'commissioner 

' : I 

. . . . .. .. 
APPELLATE DECISIONS - BERKELHAMMER VS. TRENTON. 

:., ·-·· 

.. : ISIDOR BERKELHAMMER, 

.. J:\pp·ellant ~ i 

vs.~ 

MUNICIPAL BOARD.OF-ALCOHOLIC 
BEYERAGE CONTROL OF TRENTON,. 

Respondent. 

. . . ~ ; . 

.. : ON;· APPEAL . 
CONCLUSIONS 

.... · ~ .. } .. 

... ~- : ... i .. 

I. Herb~rt Levy, Esq., Att.orney for Appell~n·t·~ 
~ 

. 1:. ,,,. 

Romulus P. Ri_mo, Esq., Attorney for Respondent. 
,:•( ·. , . •' ·.: ·.· ', . •. 

BY:·· ·THE.· COIVIMISS.IONER: . ~· . ' 

..,. .. , .. ·:· .· ·Appellant .. condµc.t.ed, :.-.JNi thout :.c.omp~fl·int ·or re-
proach, a saloon in Trenton from 1900 until 1919 when 
P.rohi.bi tionf be,.ciame .. · e-ff·ec.tive ....... : In'.:.' Ap:ri-1; 193.3;; $..ft(ar ... 
Congress sanctioned sale of 3e2 beer, the milllicipal auth­
orities granted him a license to sell such,· :be .. er.: at-. #·223 
No~t~ Clin~on A~enue, Trenton .. 

'J~ • : • .• • ' • " ' • • I •l • • '• ' '. ," 

Upon the passage of the Control Act, the Appel-
:1ant duly· applied .. .in .. De.cember :,.:. 1~33,;: .t0: .. ·t·he.: Re;spopgent: . ;.: 
for a plenary retail consumption.license and paid the 
full .. liqens.e .. fee: for-. the .. period: expir-ing. Jµpe -30~:Aj .:1~34." 
and received a receipt therefor, duly executed by the City 

·.Clerk ·ar.t-he City of· Trenton .• ·' - __ . :.. .. · 

.... _ .. ·.·:After. the f.ilirigi.of.. his ap.pl;ic-q.tion,: aJ1d .. :unt,i.l rn.id­
night, February 5, 1934, Appellant conducted his business 

"at.: 1122.3 N.orth· Clinton·.Aven:ue .in regular\ c-ourse, ·upon th~ 
understanding that the filing of his application and the 
.rec.e.ipt for -.payment .. ·_ar.· th~ .license f(3·e.:-w.~.re"'equiva~el).t ... to 
a temporary license. Indeed, the general understanding 

·among the -appli:c.ants was: to this e.ff~ct- ... · A..PP.ell.~n:t ' .. and. 
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the 0ther· -appl1Gants had·.:· been inform.ed.,: tbroug.h ·newspaper 
· ,:J . . '. ... ·: .. :.afticles·;· ·that .. they: coufLd·.ioperate::..without ::interference 

·..;;-:_;~··:) 'uritiF further··,notic€~ ::AJ:..though.-:;tht'Fmemoers of the· Board 
o:t we·re aware :that .. .Appe11·ai1t:and.:most~ df: the. other applicants 

were so ·-operating ,,;they t·ook>no=· .. _:action and:" acquiesced· i:h' 
the general under-staridin~r;: ;prevailing·.: in" :·that ·:commurii ty, 
tbat such applicants could continue to dq business u.ntil the 

. e~:Pif_'atibt.1: da~e ofl·-."tempor~ry l~Lcenst~·s •. :. ,·.'.·. · · .· ··: . 
• • • . . . . ~ , . '. ' ; .. , • ,• . ;;, ~ •r . •. ~ . , ~ ··, .: : : • 

.... .... . ... . ·-"The foregoilng-:irtdicates :,not/only that:·the Appellant 
... :: ' ... conmtdered b.iinself. .... tb·~he .a'.·;temp6ra1?Y"l'icensee··but also t:hat the 

respondent treated him as such. In view of their duty .·to stop 
all unlicensed persons from selling any alcoholic beverages at 

'· .... all)·: it must "<have .. been their concept .. that the· paid receipt was 
·;·:.!the.,·~legaT equivalent of a t~mporary license. Inaction, when 

there is a duty to act, may be as eloquent as stereotyped words 
in a printed "permit 0:;: .. ;A- :·for'mal· temporary"":licen:Se should have"· 
been issued by the respondent as contemplated by Section 46 of 
the Control Act. Its failure to do so should not prejudice 
Appellant nor deprive him of any of the priviTeges .. ·which would 
have inured to him if a formal temporary license had been 4s­
sued. '.Appellant complied with all of the.' fQrmal requirements 
pertaining to his application.· It is not suggested that his 
application contained any false statements .. The.character and 
fitness of the applicant ar,e· unquestioned. The testimony, _ 
together with the photographs :~-iritr·oduced -in>-e'v.iden.ce, ·estab­
lished the suitability of the~ ~pr'eio.Lses sd.ught- to be 'lic·ensed 
and the change of position:of Appellant in reliance on the 
aforesaid general understanding. -.. ., . , 

'Jihe·;:.r.@s:1011.dertl~ B:oa·:rd .. \jontends.; howe:ver~· that it 
limited the number of licenses to be issued in the City of 
Trenton to .. 250: ·and:d;hat·-.Ap .. pe1:1a.nt ts app1ication;·was '.pro:p:erly 
denied in view of this limitation. 

... : ... 

. . ... J;t does appear . that 1'.fhen, . in December 1933 '· the mem-
· .. ;-_<; ·.·bers· ·or>-tthe-":.respond·ent:·BC>ard'-:be·gan their examination of the 

appl~can~~ and t4~.pr~mises sought t9 be licensed, they tenta­
. -"tivel.y .:agree:d. to .. limi't -_:the· number·.: of:·1icenses ·to 250; but ·no 
. re_~_olution was ~dopted to this_ e~fect until February 3, 1934 •. 
{Jntil ·the·n,i.-.there :was .. no= officfa!l-i"fi'nal .d ete:rrnination binding 
upon the temporary licensees. Bull. 6, Item 5; Bull. 17, Item 

.: .. ,4.· · Until 4;·heri, .. the .. ;lirn'itation-'.·could .. : .. n'o't·· pre"vent>prior: tempor­
ary licensees, or applicants whose paid receipts were treated 

.. . .as .. tantarn.ou:nt ,to temporary lic.~nse.s; :who wer·e otherwise· quali­
fied, from obtaining permanent licenses. Schwartz vs. Mill­

·:-."·'., .. :.s-t01ie· '. .. Tdwns.hi·p,, ·.Bull •. :.2.s, ·--Item "'4 •· ·: . 

~· : 

. , (::::.. .. . . : .Considera;ble. ,te:·stimony<was, -:Lritr6.duced. by App.ellant to 
prove that, even if the limitation had been enacted prior to 
the filing of his application, the denial thereof._ was:;·· ·neverthe­
less, improper. Appellant does not contend., on this score, that 
.the <limitation -. .itself. wa:s. ttnreasonable '-but' do·es assert that the 
respondent Board failed to. exercise p:roperly its judgment in ex-

·, .. eluding .hiln ',from the, 250"· .. appl-i-cants:·to·-.be:·:licens·ed •. At·-the time 
of the denial of the Appellant 1:s application only 172 applica-

. ·:. tions: /had. :bNm .. ;grant,ed., ::_ -.Tvvo-·. a"P.pli'c-a:ttons :.were --granted '-f·or places 
of business in the immediate vicinity of Appellant's premises • 
. One ... o.f · .. .:the:s.e . successful; ·.ap:p·lic:arit.s · had .-had ·.no. pre-Vious · experi-
ence in the sale of alcoholic beve_rages;. the other had apparently 
continued in such business. :.dur:i11g .. · . .pro'hibiti-o.n '.but had been 
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: . . · .... ' 

... -~ . . :.~· l '. l ! 

• . • ' . ; . :.· • . : . . .. ... • . ~ : • ~ . • • ....j· · ... ' ... • ' '• .'· 

corw$:et.e'd: o~ :.v"i.01.··a.tmK, :t~ho ·wa ~1onar; ·:pro~hib-i:"tion~ Act'~· A . 
member. of.· the ·B"oard .. te.stifi:ed ··that: violat.ions.: of: the Prohibition 
Act wer.e" entirely d;Lsregµ.rd·ed· Up.on ... tlie .. fn=f-s~oncept:j..or~ that they 
were :not :-crim.es; anc:( ·th~t:-: no invesiigat.i9n. had :beeri ·made to · 
asce:rtain ··whethe~. ·th~ ... ~·ap_.plicah ts .. ·h$.d ~.)~.~.en ... :·enga~eq_ .. in _.the .. sale of 
alcoholic .1reve·rag·$s, prior to. ;.~r.o-~:bition .. '.· .... · < .:.. · 

•: ::, ,} '• " :,•' ',, ''-" •' • •: • •'• o,1 • :, ' • ) ,a' .;• •' 

.. It would serve no us.eful purpo_s~. to r evie~v. the testi-
mony relating to this --:is .. s:ue.·. _;It·,.need .·not ... be determined in this 
case; stnce ·,:the·: a¢tiob. .. 6~ t.he:~re·s·pondent B_qar-d ·in denying the 
.app~:L;qa ti.op of--·the . ."Appeilant l~~St'·b. .. e reyers.ed· for·· the ·reasons 

·; ·a.bove stp.ted.:- ._ ... · · : . ·. : "'.. .. · . . · 
~ • r • .: ,; ' 

P~ .. ted:~ May· 14~. J.934·~ 
. : ~ 

D~- Frederick ~urnett, 
. :. :. Cornmis.$1on~r 

APPELLATE DEC!~IO.NS -~. PROCO.J~I '.VS•·: TRENTON. 
·,, . 
~ ·. .... .... 

ALBERTO Pli.O.COLI, . . .. : 

: ~" - .. ·· .. -

Appe~lapt ,_ ON APPEAL 
' r ' 

VSo CONCLUSIONS 

· MUNICIPAL·. BOARD ·o"F ALC'OHOLIC 
. . BEVE~AGE. ·CONTR-01 · OP TRENTON., 

Respondent. 
.. . 

S.idney Qoldma1in, Esq., Attorney for Appellant:. 

Romul~p·P •. Rirrib:; Esq., Attorney for.- Respondent" 

BY THE COMMISSIONER: . : ... 

... 

r. ! 

App.el~l!aht leased ·premi·ses ~<;:>cated ~:t i101· Ghestnut 
l . . 

Av~riue, . Tren~t;mi·~-\·and the1~eafte~· ·duly. fi1~d: application. for ·a_ 
• • I . • , - ·• ~ " "' • •' • . . . 

pl~nary retail corisUrnption license. o:n".December.· ·21,·, 1933, 

appl~.c_ation was d·en:L.e_¢J,:-_ a.'p.d. app.eal.- .~_.i.led witri'. -__the form?ii. Alco­

holic Beverage Appe:al.s J?q~rd ... , ·Under ·~he '.·recent~ aniendm~nt' to 
• • 0. ', I ' 

.) 

I. 

the Control .Act the jurisdiction o~ .. tne .. Appeals Board was., .. trans-· 
'. ~". 

ferred to the· ·commis.sioner. and· the ;appe·a1 has. come. ·on for, ' .. · · 
• "'l,.. 

.... •• ,Iii " -; . · . 

hearing. ·.:. ·. 

At the" hear~ng it .-~ppe_ar-ed ._tha,t>i:: ,P~n.cting .. · .. t1~~ ·app:~~1J · 

Appellant had surr·endexed :hi:s/ l=~ase a1id: a. ~ew· .t~nant" has. t:~ke::rJ.-. _; 
possessi~I-l ~f: th~: i:e~s~d pre~is~~.:' · A~~e~~ant &dmi ti~d trmt ~h~ ... 

·has no"in~8re~(b~ ani -~i~d~"~r~s~nt ·a; ~~;'.C9Dt~mp1:.t~o~, in:th~ 
... . . - ~ . '. ,. . ,.·. "'. . . ~ ... : :. ..... . . . . ·... . .. :.. -- ; 

premiie·~- ·~s~ught-· t·o~· b8: .. 'i1d"cinsG-~i'.· 
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Section 23::, of the Control Act provides that the 

effect of .every l~cense is confined- to ~he li~ensed premises. 

It is clear that no-re~ail license ~may be issued except for a 

specified place of business. Since Appellan~~r.s interest in the· 

premises sought to be licensed has heretofore cea~ed, the 

subject.matter of the appeal has become moot. 

Accordingly th.e appeal herein :Ls dismissed. 

'J I'·' 

Dated: May 14, 1934. 
cm~mis_sioncr. 


