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In Chancery oi New jersey.
lo n o r , E d w in  Kob er t W alker , l  ha

iJJU
To H is  H o n o r, E d w in  H obert W a lk  

of the Sta te  of N e w  Je r s e y :

hancellor

Humbly complaining, shows unto your Honor your orators, Annie C . Moriarty and Joseph M oriarty, her husband, of the City of Newark, in the County of Essex and State of New Je r s e y .1. T hat on and before the eighth day of A p ril,1911, one Thomas K elly , a widower, was the-owner in fee and seized and possessed in fee simple in his own right of all those certain tracts or parcels of land hereinafter mentioned and described, situate in the said C ity  of Newark, Essex County and State

10

of New7 Jersey : That is to s a y :F irst Tract. Beginning on the westerly side of Bruce street at a point distant two hundred and seventy-five feet from the corner of W est B ank 20 street and Bruce street; thence along said Bruce street south twenty-five fee t; thence west one hun­dred feet; thence north twenty-five feet; thence east one hundred feet to the place of beginning.Being lot No. 68 on a map of property of Thomas Y . Johnson, situate in the Sixth  W ard as surveyed by Dunn & Thompson, October, 1852. Being the same premises described in P  21 of Deeds, pages < 0,&e., and same premises conveyed to A nn K elly  by deed dated May 19, 1904 and recorded in 237 of 3q D eeds, pages 88, &c.Second Tract. Beginning at a point in the west­erly line of Bruce street at a point therein distant three hundred feet southerly from the intersection of the same with the southerly line of W est Bank street as laid down on the “ M ap of property belong­ing to Thomas Y . Johnson, situate in the Sixth  W ard of the C ity  of Newark, surveyed October,1852, by Dunn & Thompson, surveyors,”  which be­ginning point is also the southeasterly corner of Lot 40 No. 68 on said m ap; and from thence running (1)
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B ill of Complaint.southerly along said lines of Bruce street twenty- five feet to the northerly line of Lot No. 70 on said m ap; thence (2) westerly along said northerly line of Lot No. 70 and at right angles to Bruce street one hundred feet to the rear line of Lot No. 84 on said m ap; thence (3) northerly along the same and parallel with Bruce street twenty-five feet to the southerly line of said Lot No. 68;. thence (4) easterly along the same at right angles to Bruce street one hundred feet to the westerly line of Bruce street and the place of beginning. Recites “ Being known as Lot No. 69 on aforesaid map” and being the same premises conveyed to first party by Daniel K e lly , unmarried, on May 7, 1873, Book Y  16, pages 559-561. Ann K elly  died intestate on A p ril 1, 1911, leaving Thomas K elly , only heir. Edw ard K elly , her brother, died intestate A p ril 30, 1904. Daniel K e lly , a brother, died Ja n u a ry  27, 1890, leaving a w ill J  2 of wills, pages 494 (D ) etc.A nn K elly , Edw ard K elly  and D aniel K elly  were never married.Third Tract. Beginning at a point in the west­erly line of Bruce street as the same is laid down on a map of property belonging to Thomas V . Jo h n ­son, situate in the Sixth  W ard of Newark, distant southerly one hundred and seventy-five feet from the southwesterly corner of the same and W est Bank street; thence running westerly parallel with West B ank street one hundred fee t; thence southerly par­allel with Bruce street twenty-five fe e t; thence east­erly parallel with the first line one hundred feet to Bruce street and -then northerly along the same twenty-five feet to the place of beginning, known and designated as Lot No. 64 on said map. Being the same premises conveyed to D aniel K elly  by deed dated A ugust 24, 1854 and recorded in Book 203 of Deeds for Essex County, page 322, etc.Fourth Tract. Beginning on the westerly side of Bruce street at a point distant three hundred and fifty feet south from the corner of the same
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B il l  of Com p lain t.and West Bank street; from thence running along the westerly line of Bruce street forty-five feet and ten inches to the line of land of Mrs. B rein tn all; thence in a southwesterly direction along said Breintnall line one hundred feet and seven inches to rear line of Lot No. 80; and thence northerly along line, of Lot No. 80 and parallel with Bruce street fifty-seven feet to the southerly line of Lot No. 70 (which said southerly line of Lot No. 70 at that point is distant three hundred and fifty-three feet south from the southerly line of W est Bank street) thence easterly along said line of Lot No.70, one hundred feet (at right angles to Bruce street) to Bruce street and place of beginning.Being known as Lot No. 71 on Bruce street on Thomas V . Johnson map. Being part of the same premises conveyed to Daniel K elly  by deed dated September 14, 1859, and recorded in X  10 of deeds, pages 340, &c. The said two tracts were devised by Daniel K elly  to his sister A nn K elly  by will dated Jan u ary  26, 1890, and recorded February 8 ,1890. A nn K elly  died intestate A p ril 1, 1911, leav­ing her surviving as her only heir at law, her brother, the aforesaid, Thomas K elly . Edward K elly , her brother, died Jan u ary  27, 1890, leaving a will recorded in J  2 of w ills, pages 494, etc. A nn K elly , Edw ard, and Daniel have never married.2, And your orators further show that being so seized thereof, the said Thomas K elly  was in fu ll possession of said premises and received the rents and profits thereof to his own use, and exercised fu ll ownership thereof, but was far advanced in years, being upwards of ninety-five years of age and suffering, as your orators believe and now charge, from senile debility, hardening of the arteries and other diseases incident to his advanced age, and also was subject to fallin g  spells and other mental disorders and was then and there under medical 40treatment therefor.3. And your orators further show that at this



4 ' ' ' '
B i l l  o f C om p la in t.time, the said Thomas K elly  was residing at No. 83 Bruce street, in the said C ity  of Newark, one of the premises above described, and that his house­hold consisted of himself and the defendant herein­after named, to wit, a son, Edw ard J .  K e lly ; and they lived together there and occupied one floor of the said premises known as No. 83 Bruce street, Newark, N . J .4. A nd your orators further show that by reason of the great age of the said Thomas K elly  and his sicknesses and weakness, as above men­tioned, he was under the control and domination of his son, the said Edw ard J .  K elly , who con­trolled all his affairs and business.5. A nd your orators further show that on and about the eighth day of A p ril, 1911, the said Thomas K elly , being of the great age as aforesaid and being a widower, was induced by his said son, the defendant, Edw ard J .  K elly , to make, execute and deliver to him, the said Edw ard J .  K elly , two certain deeds, bearing date the eighth day of A pril, 1911, and duly recorded in the Essex County Regis­ter’s Office on the tenth day of A p ril, 1911; the first of which said deeds conveys in fee simple to the said Edw ard J .  K elly , for and in consideration of one dollar, as therein expressed, the first and second tracts of land above described, and being the premises commonly known and designated as No. 83 Bruce street, in the said C ity  of Newark (and in which the said Thomas K elly  resided) and also the premises commonly known as No. 85 Bruce street, in the C ity  of New ark; and the said second deed of conveyance conveys in fee simple, in con­sideration of one dollar and other good and valua­ble considerations the tracts and premises above described as the third and fourth tracts and com­monly known and designated as No. 75 Bruce, „ street and 89 and 91 Bruce street, in the said City of New ark; and which said last mentioned deed was also duly recorded in the Register’s Office of Essex County on the said tenth day of A p ril, 1911; and



B il l  of Com p laint.
o

which said deeds are recorded in Book N  48 of Deeds for said Essex County on pages 280-283, &c.
6 . And your orators further show and expressly charge that your oratrix, the said Annie C. Mori- arty, is the only daughter of the said Thomas K elly , now living, and that your oratrix and the said de­fendant, Edw ard J .  K elly , are the only surviving children of the said Thomas K elly , who is now dead ^as will hereafter appear.7. And your orators further show that within a very few days after the recording of the said deeds, to wit, the tenth day of A p ril, 1911, and certainly in the month of A p ril, 1911, your oratrix, the said Annie C. M oriarty, having learned from the records in the newspapers of the recording of the said deeds from her said father to the said Edward J .  K elly , her brother, went to the home of her father, the said Thomas K elly , at No. 83 Bruce street, and made inquiries concerning the execu­tion and delivery thereof, and asked her father, the said Thomas K elly , what he had been doing with his property, and a conversation was had between your oratrix, her father and her brother, the said defendant, Edward J .  K elly , concerning th e# aid  deeds, and the m aking thereof; and that the said Thomas K elly , the father of your oratrix, then said that she was to be taken care o f; that Edw ard would take care of her and attend to her; and that the said defendant, Edw ard J .  K elly  also said that he would take care that she had one of the proper­ties and would make it a ll right with her and that he would attend to her as his father wished, and promised your oratrix that she would have Nos. 89 and 91 Bruce street, which would be the smaller half of the premises in question, when she wished, and that in the meantime everything could be man­aged by the said Edw ard J .  K elly .

8 . A nd vour orators further show that this v conversation with relation to the division of the property so as aforesaid conveyed to the said Edw ard J .  K elly , was in the presence of a ll the



B i l l  o f Com p lain t.
6

parties interested, and during the visit of your oratrix to her father when she made inquiries as to what her father, the said Thomas K elly , had done with his property; and that the said defendant, Edw ard J .  K elly  consented to all that the father said in relation to your oratrix being taken care of and having her share of the property.9. A nd your orators further show that after-
1 0  wards and in the month of October, 1911, your ora­tors moved into and occupied a part of the premises so as aforesaid conveyed to the said Edw ard J .  K elly , and being that part of the premises com­monly designated as No. 83 Bruce street, Newark,N . J . ,  as aforesaid, and where they still reside.10. A nd your orators further show that they have never paid any rent to the said Edw ard J .  K elly  for their occupancy in the said premises, nor has the said Edw ard J .  K elly  ever demanded that
20  they should pay rent to him therefor, and that it was understood and believed by your orators that they would be permitted and allowed to live there without paying rent until a proper division of the property of their late father the said Thomas K elly , should be made as directed by him.11. A nd your orators further show that the said Thomas K elly  (father of your oratrix, the said Annie C. M oriarty, and the said defendant Edward J .  K elly ) died on the eleventh day of Ja n u a ry , 1912,30 intestate, at the advanced age of ninety-five years, as aforesaid, and a widower.12. A nd your orators further show that the said Edw ard J .  K elly  has exercised fu ll ownership over the said property since the said conveyances to him as aforesaid, except that your orators have never paid any rent therefor, as aforesaid, and that on or about the twentieth day of Ja n u a ry , 1914, the said Edw ard J .  K e lly , exercising such ownership as aforesaid, made a deed of conveyance of part of the premises, to wit, the third tract hereinabove described and known and designated as No. 75



B il l  of Com plaint.Bruce street, in the said C ity  of Newark* to M ax Breitkopf and Pepi Breitkopf, his wife, and Which said deed of conveyance was afterwards duly ac­knowledged and recorded in the register’s office of Essex County on March 7, 1914, in Book V  53 of Deeds for said County on pages 411, &c.13. And your orators further show that they have just discovered that the said defendant, Edward J .  K elly , has made such deed and sold part of the premises so conveyed to him and they under­stand and have reason to believe that he claims to he the owner of the whole of the premises herein­above described and insists that your orators have no estate, right or interest therein of any kind, not­withstanding the directions of their father, the said Thomas K elly , and the agreement and promises made by the said defendant, Edward J .  K elly , as hereinabove mentioned and set forth.14. And your orators further show that the said defendant, Edward J .  K elly , after the death of their father, the said.Thom as K elly , came to reside and live with your orators at the premises No. 83 Bruce street, and their relations were cordial as between brother and sister, and your orators aided and assisted in taking care of the premises above described and assisted in collecting part of the rents of the said premises, although your orators never paid any rent for the part occupied by them.15. A nd your orators further show that lately they have made demands updn the said defendant Edw ard J .  K elly  for their interest in the premises of their late father, the said Thomas K elly , so as aforesaid conveyed to the said Edw ard J .  K elly , according to the directions of their father and the promises made in relation thereto by the said de­fendant, Edw ard J .  K elly , and that quarrels have arisen in consequence thereof, and that the said Edward J .  K elly , recently and on the sixteenth day of March, 1915, left the premises occupied by your orators and their home and wholly refused to have any further intercourse with your orators or to
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B il l  o f C o m p la in t>make any accounting in relation to the premises before described, as was heretofore agreed upon between them, and now threatens to sell the prop­erties and to dispossess your orators therefrom and has told them that he would remarry (the said Edw ard J .  K elly  being a widower at this time) and would dispose of the properties as he pleased 

1 0  without any recognition of your orator’s rights therein according tq the promises of the said de­fendant and the directions of their late father, the said Thomas K elly , deceased. ’16. A nd y o u r . orators further show that they fear and have reason to allege and charge it to be true, that unless duly restrained by an order of this Honorable Court, the said defendant, EdwardJ .  K elly , will dispose of said premises to innocent purchasers thereof without regard to the rights of
20  your orators therein, whereby your orators may be deprived of their estate and interest in the premi­ses.17. A nd your orators further show that they be­lieve and therefore charge it to be true that at the time of the making of the said conveyance by their father, the said Thomas K e lly , to the said defend­ant, Edw ard J .  K elly , their said father was of weak mind and easily influenced and strictly under the domination and control of his said son, the saidvjO Edw ard J .  K elly , and was, in some measure, coerced in making the saids deeds of conveyance of said premises, and that by reason of their love and affec­tion for their said brother and his expressed prom­ises and agreements to take care and attend to the interests of your oratrix, Annie C. M oriarty, in the premises, they did not in any way attack the said conveyances of the said premises, but permitted and allowed their said brother, the said defendant, Edw ard J .  K elly , to have possession thereof, fully 
40 believing and relying upon his promises to convey part thereof to your orator or to the said Annie C. M oriarty when thereafter requested.18. A nd your orators further show that, rely-
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B ill  of Com p laint.ing upon the said premises of the said defendant,Edw ard J .  K elly , and living in harmony with him without paying rent for said premises so occupied by them, they; have refrained from requesting such .conveyance until the present year, and now the said Edward J .  K elly  refuses to have any intercourse with them, as aforesaid, and refusqs to satisfy your orators as to their rights in the premises and re­fuses to make any accounting or conveyance to them in relation thereto, although your orators claim to be the owners of a one-half part thereof.A ll which actings and doings of the said defend­ant, Edward J .  K elly , are contrary to equity and good conscience and tend to the manifest wrong, oppression and injury of your orators in the premi­ses.To the end therefore that the said Edw ard J .K elly  may answer the premises according to law, but without oath, oath being hereby expressly waived, and may in particular set forth and show what consideration was paid or made by him for the said deeds of conveyance so made to him by the father of your oratrix and what was the true con­sideration paid therefor and when it  was paid and whether or not the said conveyances were made in trust to divide the said premises between the said defendant, Edward J .  K elly  and your oratrix, as before mentioned and set forth and as charged by your orators and whether it is not true that the said 30 defendant Edward J .  K elly  promised and agreed to convey to your oratrix the said Annie C . Mori- arty, a proper share of the above mentioned and described premises upon request therefor, and whether it is not true that your orators have resided upon the said premises as aforesaid without pay ment of rent in pursuance of such agreement, as hereinbefore alleged and set forth, and under what agreement, arrangement or understanding ex­pressed or implied, the said deeds of conveyance of 40 said lands was made by the said Thomas K e lly , to the said defendant, Edw ard J .  K e lly , and with
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B il l  o f Com p lain t.wliat intentions, and wliat reason the said EdwardJ .  K elly  gave to his father, the said Thomas K elly , for desiring him to make said conveyances.A nd that it  may be decreed by this Honorable Court that the said conveyances were made to the said Edw ard J .  K elly  in trust for the said EdwardJ .  K elly  and your oratrix, the said Annie C. Mori- arty, and that they were to share equally therein and that the said Edw ard J .  K elly  may be decreed by this Honorable Court to make conveyance or conveyances to your orators in fee simple for their said h alf interest in the said premises and may also account to your orators for such sums of rent and such sums of money as he shall have received as the purchase price on the sale of part of the said premi­ses, the said third tract, hereinbefore described, and that in the meantime, the said Edw ard J .  K elly  may be restrained from selling or encumbering the said lands and that your orators may have such further or other relief in the premises as to your Honor shall seem meet or as shall be required by the circumstances of the case.M ay it please your Honor, the premises con­sidered, to grant unto your orators the State’s writ of subpoena, issuing out of and under the seal of this Honorable Court, to be directed to the said Edw ard J .  K e lly  therein and thereby commanding him on a certain day and under a certain penalty to be therein expressed personally to be and appear before your Honor in this Honorable Court, then and there to answer all and singular the said prem­ises and to stand to, abide by and perform such order and decree therein as to your Honor shall seem meet and as shall be agreeable to equity and good conscience.A nd your orators as in duty bound w ill ever P ray , &c. (Signed) J O H N  V . L A D D E Y , 

Solicitor of and Counsel with Complainants.Filed  A p ril 20 , 1915.
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Answer of Edward J. Kelly to Bill of Complaint IN  C H A N C E R Y  O F  N E W  J E R S E Y .
Betw een

A nn ie  C. Moriarty and J os­
eph  Moriarty, her husband, 

Com plainants,
and

E dward J .  K elly ,
D efend ant.

O n B U I. 
A nsw er. 10

The answer of Edward J .  K elly , defendant to the B ill of Com plaint of Annie C . M oriarty and Joseph M oriarty, complainants.
1 . This defendant answering says, that one Thomas K elly , a widower, was the owner in fee 2Q simple, absolute of those certain lots, tracts or par­cels of lands, situate, lying and being in the Countyof Essex and State of New Jersey, particularly de­scribed in the B ill of Com plaint, on or about the eighth day of A p ril, 1911, and that all of said lots, tracts or parcels of land, particularly described as aforesaid, were acquired by said Thomas K elly  by descent from A nn K elly , who was a sister of the said Thomas K elly , and the aunt of this defendant; and that said tracts of land were devised to said A nn K elly  by the last w ill and testament of her brother D aniel K elly , deceased, and which said w ill is recorded in Book J  2 of W ills  for Essex County, on pages 494, &c.2. A nd this defendant further answering says that it  is true as in said bill stated, that Thomas K elly  was in fu ll possession of said premises at the time of making the conveyances to said Edw ard K elly , but states that it is absolutely untrue that 40
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Answer of Edward J .  Kelly.

Ms father Thomas K elly  was receiving medical treatment at that time nor for a long time prior thereto and that it is false and untrue that his father was of the age of 95 years and upwards and that he was suffering from senile debility, harden­ing of the arteries and other diseases, but on the contrary was a strong and vigorous man and in fu ll
| 0 possession of his mental faculties.3. A nd this defendant further answering says, that at the time of the m aking of the deeds the said Thomas K elly  resided at No. 83 Bruce street, in the C ity  of Newark, being one of the tracts of land above mentioned and described in the B ill of Com­plaint, and that this defendant Edw ard J .  K elly  and Isabelle G ran t, a daughter of M atilda G ran t, deceased, and a granddaughter of said Thomas K elly , lived together and occupied the first floor ofgo the building and premises aforesaid, and that one Frank G rant, a grandson of said Thomas K elly , with his fam ily occupied the second floor of the said building known as 83 Bruce street, in the C ity  of Newark, New Jersey.4. A nd this defendant further answering savs, that it  is absolutely false and untrue the statement that his father was sick or weak and under the con­trol of this defendant; on the contrary, this de­fendant says that he was under the control of his30 father and that if he remained out late at night, his father would wait for him on the porch of the house and in a loud tone of voice would then scold him for staying out late at night.5. A nd this defendant further answering says and admits that Thomas K elly  at the time set forth in com plainants’ B ill  of Com plaint did make and execute two certain deeds to this defendant for the two tracts of land described in said B ill of Com­plaint for the consideration therein named, but40
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A n s  wer of E d w a rd  J .  K e l ly »this defendant denies and says that it is absolutely false and untrue that he induced his father or per­suaded him or exercised any control over him in any manner whatsoever in the m aking and execut­in g the aforementioned deeds.

6 . A nd this defendant further answering says, that the said Thomas K elly  died, leaving him sur­viving as his heirs at law this defendant Edw ard J .  1 0  K elly , the com plainant A nnie C . M oriarty, and the children of his deceased daughter M atilda G rant, and at the time of the m aking of the deeds to this defendant as aforesaid Isabelle G ran t, a daughterof M atilda G ran t, deceased, aforesaid, and a grande daughter of the said Thomas K elly , lived with said Thomas K elly  and this defendant and that said Thomas K elly  had a great love and affection for .his granddaughter. This defendant denies and says that it is not true as stated in the B ill of Com plaint 20 that said A nnie C . M oriarty was the only daughter of the said Thomas K elly .7. A nd this defendant further answering says, that it is not true as in said bill stated that any conversation took place between the said complain­ant, the said Thomas K elly  and this defendant, con­cerning the said deeds and the m aking thereof, nor was there any agreement of any kind whatsoever made that he, this defendant, would take care ofthe said com plainant, or that he was to give her one 30 of the properties ; and this defendant positively de­nies that he at that time promised or intim ated in any manner whatsoever either directly or indirectly that she the said Annie C . M oriarty would have Nos. 89 and 91 Bruce street and that he in the mean­time would manage the properties.
8 . And this defendant further answering, denies absolutely that any conversation regarding the con­veying of the property took place in his presence, 40
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Answer of Edward J .  K elly .
nor was there any conversation as alleged in said B ill of Com plaint took place in his presence; relat­ing to giving her the property known as Nos. 89 and 91 Bruce street, and no such visit by the com­plainant, as alleged, ever took place to this defend­ant’s knowledge and that he has no knowledge of any such conversation ever being held and states positively that such allegation is positively untrue, nor did this defendant at that time state that he would give the com plainant any share whatsoever of the property aforesaid.9. A nd this defendant further answering, says, that it is true as in said bill stated that said com­plainants in the month of October, 1911, moved into and occupied part of the premises conveyed to this defendant.

2 q • A nd this defendant further answering savs,that it  is not true as stated in said B ill of Com plaint that the complainants never paid any rent, but that on the contrary, the said complainants did pay to this defendant the sum of eight dollars as rent for the month of October, in the month of November, 1911; and afterwards, out of pity for his sister the said com plainant, A nnie C . M oriarty, the said de­fendant allowed her to live there because her hus­band the said Joseph M oriarty refused to work and was druhk nearly all the time, and during the past30 four years or more has refused to work and try to earn a living for liis fam ily ; and this defendant further says that he occupied one room of the floor occupied by the said complainants and that said com plainant did odd jobs such as repairing and looking out for the houses and that out of sympa­thy for his sister he allowed the said com plainant to remain in possession of the second floor afore­said. !40 A nd this defendant further answering says
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Answer of Edward J .  K elly .and admits it  to be true that the said Thomas K elly , the father of the said complainant Annie C. Mori- arty and this defendant and M atilda G ran t de­ceased, who died leaving several children, died on the eleventh day of Ja n u a ry , 1912, intestate and a widower, but this defendant says it  is not true that said Thomas K elly  was ninety-five years of age at the time of his death.12. A nd this defendant further answering says that it  is true that ever since the making of the deeds aforesaid he has exercised fu ll ownership over the property so conveyed to him but says that it  is untrue and false the statement of said complain­ants that they never paid any rent for that portion o f the premises occupied by them; and this defend­ant admits it  to be true that being the owner of the premises known and designated as No. 75 Bruce street, did sell and convey by deed of w arranty to 2o M ax Breitkopf and Repi Breitkopf, his wife, the premises aforesaid, as stated in said com plainant’s bill.13. A nd this defendant further answering says, that it  is absolutely false and untrue that the said com plainants have ju st discovered that the said defendant had made such a deed to said M ax and Repi Breitkopf as aforesaid, but on the contrary the negotiations for the sale of the property afore­said to said M ax and Repi Breitkopf were conducted 3q by the said com plainant Joseph M oriarty and he induced this defendant to sell said property for an amount of money less than what this defendant asked for said property, and for the making of the sale and persuading this defendant to sell the prop­erty to said Breitkopfs he received a commission from the said Breitkopfs.14. A nd this defendant further answering says that after the death of his father he resided with 40
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Answer of Edward J .  Kelly.his sister occupying one room on the second floor and in consideration of her taking care of the first floor and second floor of the house known as No. 83 Bruce street and his room aforesaid'and for the complainants collecting the rents during his absence from the tenants occupying the various houses and which rents would always be turned over to him on his arrival at home, he allowed the said complainants to occupy the second floor of the house known as No. 83 Bruce street without paying any rent for the same and during the time that this defendant was at home and not working, he col­lected all the rents himself and allowed the de­fendants to remain in possession of the second floor out of sympathy for his sister the complainant Annie C. Moriarty without paying any rent for the same because of the lazy and drunken habits of her 

2Q husband Joseph Moriarty one of the complainants in the said bill.15. And this defendant further answering says, that the said complainants have never asked for or demanded any of the property from the defendant until he informed the complainants that he was about to remarry and the said complainants then became enraged at him, and the said Moriarty threatened to kill him and repeatedly made these threats and that he would have him murdered be- 
30 fore he would allow him to remarry and that because of these threats and because of the informa­tion he received and believing his life was in danger, and on account of his being continuously sick from the time he told them he was going to remarry he left the premises 83 Bruce street on or about March 16, 1915, and this defendant further states that on the 28th day of April, 1915, he did marry one named Margaret White and that they now reside in the City of Newark and this defendant denies that ,he 40 intends to sell the property but insists that he has



17
Answer of Edward J .  K elly .a  right so to do at any time that he believes that he could get a suitable price for the same, as he is the absolute owner of said lands and premises and that said complainants have no right or interest in the same.16. A nd this defendant further answering, says, that it  is untrue that he intends to sell said proper­ties because knowing the general business condi- 10  tions now prevailing that it would be impossible for him to receive a suitable sum of money for the saleof all or any of said lands and premises.17. A n d  this defendant further answering says, that it  is absolutely untrue and false that his father a t the time of the making of the deeds to this de­fendant was weak minded or easily influenced or that his father was in any manner whatsoever under the influence and control of this defendant; that on the contrary his father had a very strong mind, and this defendant states and says that it is true that he has lived with his father a ll his life  and until the time of the death of liis father; and that after this defendant first married, his aunt built an addition to the house so that this defendant could live with his mother and father and take care of them. This defendant says that neither of the com plainants ever showed any love or affection for him and that his father never showed that he had any love or affection for his daughter Annie C . ™  M oriarty after her marriage to the said Joseph M oriarty because her father was strongly opposed to her m arrying M oriarty who used to beat and ill- treat the said A nnie C. M oriarty and because of his lazy and drunken habits; defendant further states that his father felt very bitter towards the said A nnie C . M oriarty because of her ill treatment of his mother and the com plainant Annie C . Mori- a rty ’s mother, and because during the times of their 40
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Answer of Edward J .  Kelly.mother’s sickness and during her last illness she refused to attend or wait on or assist their mother, and she never, after her marriage to said M oriarty, showed any love or affection for either her father or mother.18. A nd this defendant further answering savs, that since leaving the premises in M arch, 1915, he

1 0  has demanded or caused to be demanded the pay­ment of the rent for that portion of the premises occupied by said complainants, or the possession of the same, and this defendant denies that the said com plainants are the owners of one-half of said premises or that they are owners of any of the lands and premises in question and insists that they have no right in said premises except such as they may have by reason of their being tenants of this de­fendant.
2 Q This defendant denies that the said complainants are entitled to the relief prayed for in their said B ill  of Com plaint or to any part thereof.A nd this defendant humbly prays to be hence dismissed with his reasonable costs and charges in this behalf most w rongfully sustained.J .  R. W O O D RU FF, 

Solicitor for and of Counsel with 
the Defendant, Edward J .  K elly.30

40
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A n sw er of E d w a rd  J .  K e lly . 1

S tate of N ew  J ersey, 1 
C ounty of E sse x . jEdw ard J .  K elly , the defendant named in the foregoing answer, being duly sworn according to law on his oath deposes and says that the matters and things set forth and contained in the foregoing Answer so far as they relate to his own acts and ^  deeds, are true, and so far as relates to the acts and * deeds pf other persons he believes them to be true.E D W A R D  J .  K E L L Y .
Sworn and subscribed to before me, this twenty-third day of Ju n e ,A . D ., 1915.

E lise  y. K een ey ,P qnimissioner pjf Dcvd$ in a,nd fop Neiw Jersey. 20

30

40
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Replication to Answer of Edward J. Kelly Filed Ju ly  12, 1915.I N  C H A N C E R Y  O F  N E W  J E R S E Y .
10

Between
A n n ie  C. Moriarty and J os­
eph  Moriarty, her husband,

C o mplainants,
and

. E dward J .  K e l ly ,
Defendant.

On B ill, etc. 
Replication

The replication of Annie C . M oriarty and Joseph M oriarty, her husband, com plainants, to the answer of Edw ard J .  K elly , defendant:
20  The complainants join issue on the answer of the defendant. J O H N  Y . L A D D E Y , 

Solicitor of Complainants.

30

40
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Order of Reference Filed A ugust 14, 1915.IN  C H A N C E R Y  O F  N E W  J E R S E Y .
Between

A n n ie  C . Moriarty and J os­
eph  Moriarty, her husband,

Com p lainants ,
and

E dward J .  K e l ly ,
Defendant.

I t  is on this 13 th day of A ugust, A . D ., nineteen hundred and fifteen, on motion of Jo h n  V . Laddey, Solicitor of Com plainants, ordered, that the above stated cause be referred to Hon. Frederick W . go Stevens, one of the Vice-Chancellors of this Court, to hear the same for the Chancellor and to report thereon to him and advise what order or decree should be made therein. E . R . W A L K E R ,
C.Consent to the m aking of the above order is here­by given. J .  R . W O O D R U F F , 3Q 

Solicitor for Defendant.

On Billy etc.
Order of 
Reference.

10

(Note: Pages 22 and 23 are blank.)
40
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Qrder to AmendIN  C H A N C E R Y  O F  N E W  J E R S E Y . Filed March 17, 1916.

B etw een C. Mojiiarty and J os- 
10 eph  Moriarty, her husband,

Com p lain an ts ,
and

E dward J .  K^l l y ,
D efen d a n t.

^ph|s matter coming op to he beard on bill, answer and replication ip the presence of Jo h n  V . Laddey, of cpunsel with p,omp|pinanfs, pnd of J .  Randolph W opdrplf, of counsel with defendant, and it  appear­ing to the Court from the answer filed fyy the de­fendant that certain persons, interested in the subject-matter of this suit, have not been made parties and that the grounds and prayers of the cqipplainants’ bill should be amended;I t  is on this 13th day of March, 1916, ordered that the com plainants ha^e leave to withdra^y their replication and to amend their bill of com plaint §p as tq inplpde add bfing in said persons as parties com plainant OP as parties defendant, and that they further amend their said bill in such manner as they shall be advised, and, further, that they have leave to include in their amended and supplemental bill a ll matters relating to the subject-matter of this suit that have arisen since the filing of their original bill of complaint.A nd it  is further ordered that a copy of said amended bill be served upon the solicitor of de-

O n B i l l , etc. 
Order.

40
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A m en d ed , Su p p lem en ta l B il l .fendants within four days and the question of costs is reserved. E . R . W A L K E R ,

C.Respectfully advised,
F rederic W . S tevens,

V . C .

Amended and Supplemental Bill IN  C H A N C E R Y  O F  N E W  J E R S E Y .
____ (y lX h jJ 22l '}
B etw een  . \

A n n ie  C . Moriarty and J os- ]
eph  Moriarty, her husband, / 0n et°- 
e t alSj l A m en d ed and

Com p lainants ,  / Su p p lem en ta l
and  I B ill .

E dward J .  K e l ly , et als, 1

D efen d a n ts. J

The com plainants, Annie C . M oriarty and Joseph M oriarty, her husband, Frank J .  G rant, M ary G ra n t Corbitt, W illiam  H . Corbitt, her husband, Raymond G ran t, Joh an n a Marie G ran t and ThomasH . G ran t, a ll of Newark, New Jersey, and Isabelle G ran t, M ildred G ran t, Lu cille  Cam ille G ran t and H arold G ran t, infants under the age of twenty-one years, by Frank J .  G ran t of Newark, New Jersey, their next friend, and Jo h n  M. Lan g of Bayonne, New Jersey, adm inistrator of the estate of Rosalie G ra n t Lan g, deceased, respectfully show th a t :1. On and before A p ril 8 , 1911, Thomas K elly ,

10

20

30

40
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Amended) Supplemented B ill.widower, was the owner in fee of four certain tracts or parcels of land and premises, situate, lying and being in the C ity  of Newark, Essex County, New Jersey, more particularly described as follow s: F irst Tract. Beginning on thé westerly side of Bruce street at a point distant two hundred and seventy-five feet from the corner of W est Bank 

1  street and Bruce street; thence along said Bruce street, south twenty-five feet; thence west one hun­dred feet ; thence north twenty-five feet ; thence east one hundred feet to the place of beginning. Being Lot No. 68  on a map of property of Thomas V . Johnson situate in the Sixth  W ard as surveyed by Dunn & Thompson, October, 1852.Second Tract. Beginning at a point in the west­erly line of Bruce street at a point therein distant three hundred feet southerly from the intersection 
2 o of the same with the southerly line of W est Bank street as laid down on the “ M ap of property belong­ing to Thomas V . Johnson, situate in the Sixth W ard of the C ity  of Newark, surveyed October, 1852, by Dunn & Thompson, surveyors” which be­ginning point is also the southeasterly corner of Lot No 68 on said map, and from thence running (1 ) southerly along said lines of Bruce street twenty- five feet to the northerly line of Lot No. 70 on said m ap; thence (2 ) westerly along said northerly line of Lot No. 70 and at right angles to Bruce street one hundred feet to the rear line of Lot No. 84 on said m ap; thence (3) northerly along the same and parallel with Bruce street twenty-five feet to the southerly line of said Lot No. 6 8 ; thence (4) easterly along the same at right angles to Bruce street one hundred feet to the westerly line of Bruce street and the place of beginning. Being known as Lot No. 69 on aforesaid map.Third Tract. Beginning at a point in the west- 
4 Q erly line of Bruce street as the same is laid down
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A m en d ed , Su p p lem en ta l B ill.on a map of property belonging to Thomas V . John* son, situate in the Sixth  W ard of Newark, distant southerly one hundred and seventy-ñve feet from the southwesterly corner of the same and W est B an k street; thence running westerly parallel with W est Bank street one hundred feet; thence south­erly parallel with Bruce street twenty-five feet; thence easterly parallel with the first line one hun­dred feet to Bruce street and thence northerly along ® the same twenty-five feet to the place of beginning. Being known and designated as Lot No. 64 on saidmap.Fourth Tract. Beginning on the westerly side of Bruce street at a point distant three hundred and fifty feet south from the corner of the same and W est Bank street; from thence running along the westerly line of Bruce street forty-five feet and ten inches to the line of land of Mrs. B re in tn a ll; thence g~ in a southwesterly direction along said Breintnall line one hundred feet and seven inches to rear line of Lot No. 80; and thence northerly along line of Lot No. 80 and parallel with Bruce street fifty - seven feet to the southerly line of Lot No. 70 (which said southerly line of Lot No. 70 at that point is distant three hundred and fifty-three feet south from the southerly line of W est Bank street) thence easterly along said line of Lot No. 70, one hundred feet (at right angles to Bruce street) to Bruce street and place of beginning. Being known 0 as Lot No. 71 on Bruce street on Thomas V . Jo h n ­son map.2. The said four tracts or parcels of land and premises were inherited by the said Thomas K elly , sometimes know7n as Thomas K elley, from his sister, A nna K elly , sometimes known as Anne K elley, who died on March 24, 1911, intestate and unmarried, and leaving her surviving, as her only heir at law and next of kin, the said Thomas K elly . 40
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A m en d ed , Su p p lem en ta l B il l .

3. On or about A p ril 8 , 1911, about fifteen days after the said Thomas K elly  had so inherited the said four tracts or parcels of land and premises, two w arranty deeds, both dated A p ril 8 , 1911, and recorded A p ril 10, 1911, in the Register’s Office of Essex County in Book X  48 of Deeds for said County, one on pages 280, etc., and the other on pages 283, etc., were procured by the said Edw ardJ .  K elly  from the said Thomas K elly  by means of the fraud, duress and undue influence hereinafter specified. The first of said deeds, recorded in Book X  48 of Deeds for Essex County, X . J . ,  on pages 280, etc., as aforesaid, purports to convey to Edw ardJ .  K elly  in fee, the first tract and second tract hereinbefore particularly described, and the second of said deeds, recorded in Book X  48 of Deeds for Essex County, X . J . ,  on.pages 283, etc., as aforesaid, purports to convey to said Edw ard J .  K elly , in fee, the third tract and fourth tract hereinbefore par­ticularly described.4. A t  the time of the procurance of the said deeds from the said Thomas K elly , the said Thomas K elly  was about ninety-five years of age, and was very feeble, both physically and m entally, was suf­fering from hardening of the arteries and from mental, nervous and physical ailments and dis­orders which produced frequent fa llin g  spells and periods of insensibility of short duration. Because of his feebleness, the said Thomas K elly  had not been able to work for many years and was penniless prior to the death of his sister, the said A nn a K elly , and, at the time said deeds were procured from him by the fraud, duress and undue influence of the said Edw ard J .  K elly , and for a long time prior thereto and until his death, he, the said Thomas K e lly  was under the constant domination and con­trol of his son, the said Edw ard J .  K elly , with whom he resided at X o . 83 Bruce street, Xew ark, Xew  Jersey.
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A m en d ed , Su p p lem en ta l B i l l5. A t  the death of the said A nna K elly , the said Edw ard J .  K elly , immediately took possession of and appropriated to his own use a ll the money and belongings of the said A nn a K elly , and proceeded to and did induce, persuade and coerce his father, the said Thomas K elly , to sign said deeds for the said four tracts of land and premises, advising him that, owing to the old age and feebleness of the said Thomas K elly  and his ignorance regarding business <1 0  m atters, it  would be impossible for him, the said Thomas K elly , to take care of and manage the said lands and premises, and, in order that he, the said Edw ard J .  K elly , might properly take care of and manage the same, it  would be necessary that deeds for the said lands and prem ises. to him, the said Edw ard J .  K elly , be sighed by the said Thomas K elly .

6 . Designing to defraud his father, the said Thomas K elly , and the complainants, who would inherit from the said Thomas K elly  or who would be the natural objects of his bounty, and with the view of securing to himself a ll of the said lands and premises, he, the said Edw ard J .  K elly , con­sulted a lawyer on his own account and, after he had had several private conferences with said law ­yer, the two deeds aforesaid were prepared and the said Thomas K elly , without having the benefit of any independent advice, was induced, persuaded ^  and coerced by the said Edw ard J .  K elly  into sign­in g said deeds.
7 . The lands and premises particularly de­scribed in  the two deeds aforesaid constituted the entire estate of the said Thomas K e lly , except the moneys and effects which had previously been ap­propriated by the said Edw ard J .  K elly  at the death of the said A nn a K elly  and which were never turned over to the said Thomas K e lly  or accounted for to him. B y  reason of the procurance of said deeds, 40
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A m en d ed ,  Su p p lem en ta l B il l .and the actings and doings of said Edw ard J .  K elly , as aforesaid, the said Thomas K elly  was im­poverished.

8 . No consideration whatever was paid to the said Thomas K elly  for said deeds.9. On Ja n u a ry  11, 1912, the said Thomas K elly  died, intestate and unmarried, and leaving him sur-
1 0  viving, as his only heirs at law and next of kin, his said son, the defendant Edw ard J .  K elly , and his daughter, the com plainant A nnie C. M oriarty, and the complainants, Frank J .  G ran t, M ary G ran t Cor­bitt, Raymond G ran t, Joh an n a M arie G ran t, Thomas H . G ran t, Isabelle G ran t, Mildred G ran t, Lucille  Cam ille G ran t and H arold G ran t, and Rosa­lie G rant Lang, now deceased, children and only heirs at law and next of kin of M atilda K elly  G ran t, daughter of said Thomas K elly . The said M atilda20 K elly  G ra n t died Ju ly  1 , 1902, and her husband, Jam es A . G ran t, J r . ,  died March 19, 1912.The said Rosalie G ran t Lang died intestate Sep­tember 5, 1915, without having had any issue born alive and leaving her surviving, her husband, Joh n  M. Lan g, who was duly appointed adm inistrator of her estate by the Surrogate of Hudson County on September 17, 1915.10. A t  the time the said Edw ard J .  K elly  pro­cured said deeds from the said Thomas K elly , as30 aforesaid, the lands and premises particularly de­scribed therein wTere wrorth the sum of fourteen thousand ($14,000) dollars or more and wTere free from all incumbrances.11. The said Thomas K elly  never received any of the rents, issues or profits froih any of said lands and premises, but, from the time of the death of the said A nn a K elly , the said Edw ard J .  K elly  has received all of the rents, issues and profits of said lands and premises and has appropriated the same



ai
A m en d ed , Su p p lem en ta l B il l .to his own use and has failed and neglected to pay the taxes or assessments levied against said premi­ses and has failed to keep said property in  proper repair.12. On or about M arch 5, 1914, further design­ing to defraud the complainants, the said Edw ardJ .  K elly , by deed of warranty, dated Ja n u a ry  20,1914, and recorded on March 7, 1914, in  the Regis- ter’s Office of the County of Essex, in Book V  53 of Deeds for said County on pages 411 etc., conveyed to M ax Breitkopf and Pepi Breitkopf, his wife, for a consideration unknown to the com plainants, the lands and premises hereinbefore particularly de­scribed and designated as Third Tract. Said third tract of land and premises at the time of said con­veyance to the said M ax Breitkopf and Pepi B reit­kopf, his wife, were worth at least the sum of at least twenty-five hundred ($2,500) dollars. 2013. On or about A p ril 27, 1915, further design­ing to defraud the complainants, the said Edw ardJ .  K elly  executed and delivered to Ju lia  Bender a mortgage dated A p ril 22, 1915, and recorded on Ju n e  7, 1915, in the Register’s Office of the County of Essex in  Book I  34 of Mortgages for said County on pages 138 etc., covering the F irst Tract and Sec­ond Tract of lands and premises, hereinbefore par­ticularly described and conditioned for the paymentof the principal sum of one thousand dollars ($1,- 30

0 0 0 ) in one year from the date thereof with inter­est at the rate of five per cent, per annum, which mortgage was afterwards canceled of record Sep­tember 16, 1915.14. On A p ril 28, 1915, said Edw ard J .  K elly  married M argaret W hite.15. On or about Ju n e  1, 1915, further design­ing to defraud the complainants, the said Edw ard J .  K elly  and M argaret K e lly , his wife, executed and 40
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A m en d ed , Su p p lem en ta l B il l .delivered to Louis J .  Beers a mortgage dated A p ril 22, 1915, and recorded on Ju n e  22, 1915, in the Register’s Office of the County of Essex in Book I 34 of Mortgages for said County on pages 279, etc., covering the first tract and second tract of the said lands and premises, hereinbefore particularly de­scribed, and conditioned for the payment of the principal sum of one thousand dollars in one year IQ from the date thereof with interest at the rate of five per cent, per annum, which mortgage was sub­sequently assigned by the said Louis J .  Beers to H enry Ahrend on or about Ju n e  26, 1915, by Deed of Assignment dated Ju n e  26, 1915, and recorded on the same day in the Register’s Office of the County of Essex in Book 124 of Assignments of Mortgages for said County on pages 316, etc.16. On or about December 15, 1915, further de- 

2 o signing to defraud the com plainants, the saidEdw ard J .  K elly  and M argaret K elly , his wife, executed and delivered to Louis J .  Beers a certain other mortgage, dated December 8 , 1915, and regis­tered on Ja n u a ry  17, 1916, in the Register’s Office of the County of Essex in Book G  35 of Mortgages for said County on pages 122, etc., conditioned for the payment of the principal sum of six hundred dollars ($600) in one year from the date thereof with interest at the rate of five per cent, per annum, covering the four tracts of said lands and premises hereinbefore particularly described.17. Before and at the times of the executions and deliveries of the two mortgages aforesaid by the said Edw ard J .  K elly , and M argaret K elly , his wife, to the said Louis J .  Beers, the said Louis J .  Beers had notice and actual knowledge of the rights and equities of the complainants in and to the lands and premises described therein, and at the time of the execution and delivery of the said Deed
4 Q of Assignm ent by the said Louis J .  Beers to the
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A m en d ed , Su p p lem en ta l B il l .said Henry Ahrend the said Henry Ahrend had notice and actual knowledge of the rights and equi­ties of the complainants in and to the lands and premises described in the mortgage mentioned in said assignment.In  tender consideration whereof, and forasmuch as the complainants are without adequate remedy in  the courts of la w ; to the end, therefore, that the said Edw ard J .  K elly  and M argaret K elly , his wife, and Louis J .  Beers and H enry Ahrend may, re­spectively, true, fu ll, direct and perfect answer make, but without oath, the oaths of the defendants being hereby expressly waived, to all and singular the matters and things hereinbefore stated, and that as fu lly  and particularly as i f  the same were here repeated and they and each of them thereunto in ­terrogated, paragraph by paragraph, with dates, sums, and all attendant circumstances, and the said Edw ard J ,  K elly  may answer and set forth, without oath, as aforesaid, whether he did not ob­tain  such deeds as hereinbefore described from the said Thomas K elly , and what consideration he paid therefore, i f  any, and the value of the said lands and premises at the times of getting such deeds, and what was the age of the said Thomas K elly  at that tim e, and whether he, the said Edw ard J .  K elly  has mortgaged, sold or otherwise disposed of the said lands and premise« or any part thereof, and to whom and for how much, and that he may account for the rents, issues and profits thereof, and that an account may also be had and stated of the moneys and other considerations that have been received by the said Edw ard J .  K elly  from the said M ax Breit- kopf, and Pepi Breitkopf, his wife, for the convey­ance to them as aforesaid, as well as for a ll moneys and other considerations received by the said E d ­ward J .  K elly  from any and a ll innocent purchasers or mortgagees of any or all <3f said lands and premi-
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A m en d ed , Su p p lem en ta l B ill.

ses for value, i f  any there be, and that the said Louis J .  Beers may answer and set forth, but without oath, the fu ll considerations for the said two mortgages executed and delivered to him by the said Edw ard J .  K elly , and whether he, the said Louis J .  Beers, had not heard and did not know the facts and cir­cumstances hereinbefore stated, or some and which 
10  of them, before or at the times of the executions and deliveries to him of the two mortgages afore­said by the said Edw ard J .  K elly , and that the said H enry Ahrend may answer and set forth, but with­out oath, the fu ll consideration for said deed of assignment from the said Louis J .  Beers, and whether he had not heard and did not know the facts and circumstances hereinbefore stated, or some and which of them, before or at the time of the execution and delivery of said deed of assignment 
20  to him.A nd the com plainants pray that the said two deeds from the said Thomas K elly  to the said Edw ard J .  K elly  be decreed to be fraudulent or unduly obtained, and, therefore, void and inopera­tive as against the com plainants and that the same be set aside and decreed to be given up and can­celed, and that the said Edw ard J .  K elly  be decreed or compelled to account to the complainants for all the rents, issues and profits of said lands and premi- 
30 ses received by him as well as for a ll moneys and other considerations received by him  from innocent purchasers or mortgagees for value, i f  any there be, of said lands and premises and that the said Edw ard J .  K elly  be decreed and compelled to pay to the complainants the amount so found to be due on said accounting, and that the balance found to be due to the complainants on said accounting be declared a lien on any interest which the said Edw ard J .  K elly  may. have in said lands and premi- 40 ses, and that all the right, title  and interest of the



35
Amended, Supplemental B ill>said Edw ard J .  K elly  in and to tlie said lands and premises may be sold by order of this honorable court and out of the proceeds of such sale, the com­plainants may be paid the amount of said lien, and that all of said lands and premises be sold under the decree and direction of this court, and that the said Edw ard J .  K elly  may be paid out of the pro­ceeds thereof what may be found due to him, and

v  * | * 1that the residue of said moneys may be distributed among the complainants in proportion to their re­spective rights and interests in said lands and premises and estate of the said Thomas K elly , de­ceased, and that the two said mortgages executed and delivered to the said Louis J .  Beers by the said Edw ard J .  K elly  and M argaret K elly , his wife, be declared to be null and void and be set aside as against the complainants, and that the said Edw ard J .  K elly  and M argaret K elly , his wife, and Louis J .  Beers and Henry Ahrend, or some or one of them be decreed to pay to the complainants their costs and charges to be taxed in this suit, and that the com plainants may have such further or other re­lie f in the premises as the nature and circumstances o f this case may require, and as may be agreeable to equity and good conscience.M ay it  please your honor, the premises, con­sidered, to grant unto the com plainants, the state’s w rit or writs of subpoena issuing out of and under the seal of this honorable court, to be directed to the said defendants, Edw ard J .  K e lly  and M arga­ret K elly , his wife, and Louis J .  Beers, and Henry Ahrend, commanding them, and each of them, by a certain day and under a certain penalty therein to be expressed, to be and appear before your honor in  this honorable court, then and there to answer all and singular the said premises, and to stand to, abide by, and perform such order and decree therein 40
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Answer of Edward J .  Kelly.as to your honor shall seem meet, and as shall be agreeable to equity and good conscience. A nd the complainants, as in duty bound, will ever pray, &c.

30 The answer of the defendant, Edw ard J .  K elly , against the com plainants, Annie C. M oriarty and Joseph M oriarty, her husband, et al.This defendant, Edw ard J .  K elly , answering the bill of complaint sa y s:1. Paragraph 1 is admitted.2. Paragraph 2 is admitted.3. Defendant admits that Thomas K elly  execu­ted the two deeds mentioned in paragraph 3 of the B ill of Com plaint, but denies that the same were

J O H N  V . L A D D E Y ,
Solicitor for Complainants.

10 G R O S K E N  & M O R IA R T Y ,
Of Counsel.

Answer of Edward J. Kelly to Amended and 
Supplemental BillI N  C H A N C E R Y  O F  N E W  J E R S E Y .

CK& ju <*_ if/i)20 Between
A nnie C . Moriarty and Jos­
eph Moriarty, her husband, et 
al,

On B ill.
Answer to 
Amended and 
Supplemental

Complainants,
and

Edward J. K elly, et al,
Defendants.

Bill.

40
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Answer of Edward J .  Kelly.procured by fraud, duress or undue influence, and says that the said conveyances were the free and voluntary acts of the said Thomas K elly , made after he had received the benefit of fu ll, private, compe* tent, independent advice of disinterested counsel.4. Defendant denies paragraph 4 of the B ill of Com plaint, and says that the said Thomas K elly  was about eighty-two years of age at the time of ^  the m aking of the said conveyances, was well sup­plied with money and was not penniless; he was well and strong, both physically and m entally, and was vigorous and healthy and not subject to any of the ailments mentioned in the bill of complaint or any other ailm ent; said Thomas K e lly  was not under the control and influence of this defendant, Edw ard J .  K elly , but this defendant, the said Edw ard J .  K elly  was under the control and influ­ence of his father, the said Thomas K elly , who 20 would not let him go out nights, and when he did and came home late his father would scold him, and in  every way the said Thomas K elly  exercised complete control over this defendant. This de­fendant at the time of the execution of said convey­ances resided with his father in his father’s home a t 83 Bruce street, Newark, N . J .5. This defendant denies each and every allega­tion in paragraph 5 of the B ill  of Com plaint, and repeats that the execution of said deeds was the free and independent, voluntary act and deed of the said Thomas K elly , done without one request, per­suasion, coercion, or advice of this defendant.

6 . This defendant denies paragraph 6 of the B ill of Com plaint, and says that the said conveyances were made voluntarily by the said Thomas K elly  without any fraud, persuasion or coercion of this defendant, and were not executed by the said Thomas K elly  until he had had the benefit of fu ll, 40
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Answer of Edward J .  Kelly.private, competent, independent advice of disinter- ested counsel as to the consequences to himself of his act.7. This defendant admits that the premises con­veyed to him by the said Thomas K elly  constituted all of the realty of the said Thomas K e lly ; this de­fendant denies that he ever took possession of or

1 0  appropriated to his own use the money and effects of the said Anne K elly , but avers that a ll the prop­erty both real and personal of the said Anne K elly  came into the possession of the said Thomas K elly . This defendant denies that the said Thomas K elly  was impoverished by reason of any deed, act or doing of this defendant.
8 . This defendant admits that there was no money consideration for said conveyances; the con­sideration therefor was the love and affection which

20  existed between a father and son who had lived to­gether for a great many years, the son having worked and given his earnings to his father during all that time.9. Paragraph 9 is admitted.. 10.., This defendant has no knowledge, inform a­tion or belief as to the value of said premises con­veyed to him. Defendant admits they were free from incumbrances.
30  11. Defendant admits that since the m aking ofsaid deeds he has exercised fu ll ownership over the property conveyed to him, as he had a right to do, as he was and is the absolute owner of the title  to said land and premises under said deed.12. This defendant admits that he conveyed the premises known as No. 75 Bruce street, Newark, N . J .  to M ax Breitkopf and Pepi Brietkopf, his wife, but avers that the same was done without any fraud on his part, as he had a right to sell the same, and40
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Answer of Edward J .  Kelly.that the complainants had fu ll knowledge of said sale, and know that this defendant received as con­sideration for said sale the sum of eighteen hum dred dollars.13. Defendant denies fraud in the making of the mortgage to Ju lia  Bender as alleged in para­graph 13 of the B ill of Com plaint, but admits the other allegations in said paragraph.14. Paragraph 14 is admitted.15. This defendant denies fraud in the m aking of the mortgage to Louis J .  Beers, but admits the other allegations in said paragraph. This defend­ant received as consideration for the said mortgage one thousand dollars, part of which was used in the payment of taxes which were a lien on the premises described in the said deeds.16. This defendant admits the m aking of the mortgage of six hundred dollars to Louis J .  Beers, but denies fraud in the making thereof.17. This defendant admits that at the time of the executions and deliveries of the mortgages aforesaid the said Louis J .  Beers had notice of the alleged rights and equities of the com plainants in and to said land and premises and that the said H enry Ahrend had like knowledge.18. Annexed hereto is the accounting prayed for in the com plainant’s B ill of Com plaint.This defendant denies that the said complainants are entitled to the relief prayed for in their said B ill  of Com plaint or to any part thereof.A nd this defendant humbly prays to be hence dismissed with his reasonable costs and charges in this behalf most w rongfully sustained.L O U IS  J .  B E E R S , 

Solicitor for and of Counsel with 
the Defendant, Edward J .  Kelly.
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Answer of Edward J .  Kelly.

The follow ing is a copy of the account of rents, issues, and profits as prayed for in the B ill of Com­plaint.
Receipts.83 Bruce St.F irst F lo o r: One month at TwelveD ollars ---------------------- ...................... ... $ 12.00Balance of the time occupied by the defendant, E d w a rd 'J. K elly .Second F lo o r: Five months at E igh tD ollars ..............................................  $ 4.00Balance of the time occupied by com plainants, G ran t and Mori- arty.85 Bruce St.F irst F lo o r: Sixteen months at Ten20 D ollars ................... ............................. .......... . 160.00One month at Nine D o lla rs ........... ....  9.00Tenants: Pow ell, M ilan, Breit- moser and Fischer.Second Flo o r: Thirty-six months atTen D ollars . . . .  •................... .....................  360.00Tenants : Sweeney, Hitchcock,Busch and Stoufenberger.A ttic : One month at Five D o lla r s .. .  5.0089 Bruce St.30 F irst F lo o r: Eleven months at NineD o l la r s ................................................    99.00Five months at Ten D o lla rs ...............  50.00Tenants: Oliver, M cM anus and Sensky.Second F lo o r: Fifty-tw o months atTen D o l la r s ..........................................  520.00One month at Five D o lla rs ...................... 5.00Tenant: Verne.40
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Answer of Edward J .  Kelly.Third F lo o r: Thirty-one months atE ig h t D ollars ................... . . . . ................ 248.00Tenant: Fogarty.91 Bruce S t.F irst Floor : Eleven months at SevenDollará ...........................................................    77.00Tenant: Baum .Second Flo o r: Thirty months at 10Seven D o l la r s ..............................................  210.00E ig h t months at Seven D ollars andfifty cents ...................................................................... 60.00Tenants : Carry and Kane.Third Floor : Forty months at E igh tD ollars and fifty c e n t s . . . . . . . ...........  340.00One month at Three Dol la rs . . . .  3.00Tenants : Brown and Kaskey.75 Bruce S t. 20Basem ent: Twenty-three months atS ix  D o l la r s ........... ................................r . .  138.00Tenant: K nopjt.F irst Floor : Sixteen months at SevenDollars and fifty c e n t s . 120. 00 One week at One D ollar and- fiftyce n ts ............. .. ....................................   1.50Tenants : M ily , G irkoat, Ceslka and Oblacziasko.Second F lo o r: Nineteen months at 39Seven Dollars and fifty c e n t s . . . . . . .  142.50Tenants : Coe, V olker, Brown,Shandon.Total of rents collected up to A p ril

1 st, 1 9 1 5 ........................   $2,600.00Ju n e  K e n t s ........................... ........................... ..  - 56.50J u ly  Rents . . . . . .................. . . . . .. ........................... 59.50A ugust Rents  ...................................... • 30.50 40
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Answer of Edward J .  Kelly.September Rents ....................October R e n ts ...........................December Rents ........................ 28.0047.5010.001916.January Rents ..................................* ...........  20.00February R e n ts .......... ............................... 42.5010 March R e n ts .......... ..................... ...... ..............  10.00April Rents  .................................... 15.00Total rents ree cive d .....................   $2,919.50Proceeds of Sale 75 Bruce street, New­ark, N . J .....................................     1,800.00Proceeds of mortgage to Louis J .  Beers 1,000.00

t  ̂ \ ■■Total Receipts ... ...... .............................  $5,719.50
20 Disbursements.M aguire, carpenter ... ..................... .....................  $ 12.50“  metal ceiling . . . . . . . . . . . . . .  . 2 1.0 0“  “  “  .............................. ..........  15.00Crow ell, lumber . . . . . . . . . . . ......................... 19.50Hoffm an, plumber ................................     14.32“  “      6.85“  “      6.36“  “      19.30. 30  “  “  ...................... ..........................  5.00“  «     5.65"  “       1.55“  M .........................| ........... ... ...  6.05“  «      4.35“      4.47“  ",       9.50"  “      6.05“  “  ....................... .... ..........................  1.0 0
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Answer of Edward J .  Kelly.Hoffm an, plumber . . .Geiger, brick .................Stadlelioffer, plumber Kabachnick, painter . M cSu lla , plumber . . .  C lark , plumber . . . . .  Besendorfer, painter .

u ua u

M cSu lla , p lu m b e r ...................................Matthews, painter .............................. ..Schaedel, painter ............................................Dennis Keeley, p o r c h ........................Weisberger, f la g g in g ........... ..  .................Thompson, r o o f ................................ .................C lancy, cleaning -----------------------------Dougherty, c le a n in g ...................... ..Insurance, about ........................... ..Louis J .  Beers, search --------------------- -Taxes and interest, a b o u t ............................ ..W ater Dept, for water ($19.75 per quar­ter) 83-85-89-91 Bruce st re e t . . . . .  . 1. .  W ater Dept, for water ($4.80 per quar­ter) 75 Bruce s tr e e t--------------- . . . . .

9.005.00 10.957.9418.65
11.2015.807.969.00 10  

11.007.658.00 .42300.00 22.50 
21.007.503.0030.00 2048.75 737.41316.00 57.60$1,854.38T . F . Foyle, u n d e rta k e r.........................>.... 250.00_______________ 30$2,104.38

40
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Answer of Louis J. Beers to Amended and 

Supplemental BillIN  C H A N C E R Y  O F  N E W  J E R S E Y .
O n  B i l l  etc.

A n sw e r to 
A m end ed and  
Su p p lem en ta l 
B i l l

The defendant, Louis J .  Beers, answering so much of the B ill of Com plaint as he has been ad­vised it  is necessary for him to do sa y s:
20 1. H e admits the m aking of a mortgage by Edw ard J .  K elly  and M argaret K elly , his wife, as alleged in paragraph 15 of the B ill of Com plaint but denies that the said mortgage was executed by the said Edw ard J .  K elly  and M argaret K elly , his wife, with any fraud on their part or on this de­fendant’s part.2. Defendant admits that said mortgage was executed and accepted by this defendant with fu ll knowledge of the pendency of a  suit in this court, said notice having been received by virtue of a  L is  

P en d en s  recorded in the Essex County Register’s office. L O U IS  J .  B E E R S ,
S o lic ito r  P r o  se.

40
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Answer of Henry Ahrend to Amended and 

Supplemental BillIN  C H A N C E R Y  O F  N E W  J E R S E Y .
{9hxju/ W y 6 f f 'O

B etw een
A n n ie  C. Moriarty and J os­

eph  Moriarty, her husband, 
et als,

Com p la in a n ts,

and
E dward J .  K e l ly , et als,

D efen d a n ts.

O n  B il l  etc.

A n sw e r to 
A m en d ed and  
Su p plem en tal
B il l .

10

The defendant, Henry Ahrend, answering so much of the B ill of Com plaint as he has been ad­vised it  is necessary for him to do says: ^1. H e admits the making of a mortgage by Edw ard J .  K elly , Margaret K elly , his wife, as alleged in paragraph 15 of the B ill of Com plaint but denies that the said mortgage was executed by the said Edw ard J .  K elly  and M argaret K elly , his wife, with any fraud on their part or on this defendant’s part, and that the said Edw ard J .  K elly  received as consideration for the execution of the said mort­gage the sum of one thousand dollars.2. Defendant admits that said mortgage was 30 executed and accepted by this defendant with fu ll knowledge of the pendency of a suit in this court said notice having been received by virtue of a Us 
pendens recorded in the Essex County Register’s Office. L O U IS  J .  B E E R S ,

S o lic ito r  fo r  H e n r y  A h ren d .

40
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Replication to Answer of Edward J. Kelly I N  C H A N C E R Y  O F  N E W  J E R S E Y  Filed  M ay 25, 1916.

10

Between \
A n n ie  C. Moriarty and J os-. I 0n Bil1’  etc' 
eph  Moriarty, her husband, et I  Replication 
al, I to the

Complainants, ) Answer of
and ( defendant

E dward J .  K e lly , et al, V Reward J .
Defendants. I Kelly*

The replication of the complainants, A nnie C. M oriarty and Joseph M oriarty, her husband, Frank J .  G ran t, M ary G ran t Corbitt, W illiam  H . Corbitt, 
20  her husband, Raymond G ran t, Joh an n a M arie G ran t and Thomas H . G ran t, a ll of Newark, New Jersey, and Isabelle G ran t, M ildred G ran t, Lucille  Cam ille G ran t and H arold G ran t, infants under the age of twenty-one years, by Frank J .  G ran t of Newark, New Jersey, their next friend, and Jo h n  M. Lan g of Bayonne, New Jersey, administrators of the estate of Rosalie G ran t Lang, deceased, to the answer of the defendant Edw ard J .  K elly .The complainants join issue on the Answer of the 30 defendant, Edw ard J .  K elly .A s to the accounting annexed to said answer com­plainants say th at:F irst. Said accounting does not contain a state­ment of a ll of the moneys received by the defendant, Edw ard J .  K elly , and for which he is properly chargeable to the complainants.Second. Said  accounting contains items for which the defendant, Edw ard J .  K elly , is not en­titled to any credits as against the complainants.

40



45b
Replication to Answer—Edward J . Kelly.Third. Said accounting is not sufficiently speci­fic in th at:(a) The dates on which certain moneys were received are not given.(b) The dates on which certain expenditures are alleged to have been made are not given.(c) The names of the persons from which cer- tain moneys were received are not given.(d) The names of the persons to whom certain moneys are alleged to have been paid are-not given.JO H N  V . L A D D E Y ,

Solicitor of Complainants.G R O S K E N  & M O R IA R T Y ,
Of Counsel.

20

30

40



Replication to Answer of Louis J. Beers IN  C H A N C E R Y  O F  N E W  J E R S E Y .Filed May 25, 1916.
Between \

A n n ie  C . Moriarty and J os- I On B ill, etc.
eph  Mokiarty, her husband, et 1 Replication to

Th« replication of the com plainants, A nnie C . M oriarty and Joseph M oriarty, her husband, Frank 20 J .  G ran t, M ary G ran t Corbitt, W illiam  H . Corbitt, her husband, Raymond G ran t, Joh an n a M arie G ran t, and Thomas H . G ran t, all of Newark, New Jersey, and Isabelle G ra n t, Mildred G ran t, Lucille  Cam ille G ran t and H arold G ran t, infants under the age of twenty-one years, by Frank J .  G ra n t of Newark, New Jersey, their next friend, and Jo h n  M . Lan g of Bayonne, New Jersey, adm inistrator of the estate of Rosalie G ran t Lang, deceased, to the answer of the defendant, Louis J .  Beers.30 The complainants join issue on the answer of the defendant, Louis J .  Beers.

the Answer 
of Defendant, 
Louis J .  
Beers.

J O H N  Y . L A D D E Y ,
Solicitor of Complainants.G R O S K E N  & M O R IA R T Y ,

O f Counsel.

10
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Replication to Answer of Henry Ahrend IN  C H A N C E R Y  O F  N E W  J E R S E Y . Filed May 25, 1916.

Betw een
A n n ie  C. Moriarty and J os­
eph  Moriarty, her husband, et 
al,

C om p lainants,
and

E dward J .  K e l ly , et al,
D efend ants.

The replication of the complainants, Annie C . M oriarty and Joseph M oriarty, her husband, Frank J .  G ran t, M ary G ran t Corbitt, W illiam  H . Corbitt, 20 her husband, Raymond G ran t, Johan n a M arie G ran t, and Thomas H . G ra n t, all of Newark, New Jersey, and Isabelle G ran t, Mildred G ra n t, "Lucille Cam ille G rant and H arold G ran t, infants under the age of twenty-one years, by Frank J . G ran t of New­ark, New Jersey, their next friend, and Jo h n  M. Lang of Bayonne, New Jersey, adm inistrator of the estate of Rosalie G ran t Lang, deceased, to the ans­wer of the defendant, H enry Ahrend.The complainants join issue on the answer of 30 the defendant, Henry Ahrend.J O H N  V . L A D D E Y ,
S o lic ito r  of Com plainants.G R O S K E N  & M O R IA R T Y ,

O f  Coun sel.

O n B i l l ,  etc.

R ep lica tio n  
to the A n sw e r  
of D efen d a n t, 
H e n r y  A h re n d .

10

40
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Annie C. Moriarty, direct.IN  C H A N C E R Y  O F  N E W  J E R S E Y .
Between

A n n ie  C. Moriarty and J os­
eph  Moriarty, her husband, 
et al,

Before H is Honor Vice-Chancellor Stevens.Mr. Jo h n  V . Laddey and Messrs. Grosken & M oriarty, for complainants.M r. Louis J .  Beers, for defendants.Transcript of shorthand report of the evidence given upon the trial of the above stated cause, on Monday, September 25, 1916, at Chancery Cham ­bers, Newark, N . J .A N N I E  C . M O R IA R T Y , sworn.
Direct examination by Mr. Laddey.Q Mrs. M oriarty, you are the complainant in this case?A  Yes, sir.

2 q Q A nd what relationship do you bear to Thomas K e lly ?A  W hat way do you mean?Q That was your father, Thomas K elly ?A  Yes, sir.Q You are the daughter of Thomas K elly ?A  Yes.Q Where did he live? ,A  83 Bruce street.Q W hen he died?A  Yes. j

10 Complainants,
and

E dward J .  K e lly , et al,
Defendants.

40
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A n n ie  C . M o ria rty , direct.Q Where do you live?A  Upstairs, 83 Bruce street, second floor.Q How long have you lived there?A  G oing on five years.Q  How long before his death did you live there? A  I  lived there about two months when he died. Q Where did you live before that time?A  114 Thirteenth avenue.Q  That is about how far from 83 Bruce street? A  About h alf a block.Q How frequently did you use to go to see your father?A  Every day in the week.Q D id  your father have other children?

Th e C o u rt. W hat was his age at the time of his death?A  About ninety-five.Q  How do you know that?A  Because mother always said he was insured five years younger than he was so that the insurance would be more.Q The insurance would be less you mean?A  W ell, less or more, I  don’t know.Q D id  your father have other children?A  Yes, sir.Q W ho were they?A  W ell, they were all dead only my brother and I .Q W ho is your brother?A  Edw ard J .  K elly .Q A nd then any others?A  N o, sir.Q { B y  the C o u r t.)  W ere there any grandchil­dren?
M r . B eers. To save time, your honor, the pleadings show who the children are; there is a deceased child, and there is no question about that.
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A n n ie  C . M o ria rty ,  direct.

10

20

30

40

The C ou rt. The witness has not answered the question whether there were any grand­children.A  Yes, sir.Q ( B y  the C o u r t.)  How many grandchildren at his death, children of deceased children I  mean?A  W ell, there is Raymond and Thomas, Isa ­belle, M arie, Mildred and F ran k  and Lucille  and H arold  and May.Q ( B y  the C o u r t.)  They were the children of whom?A  M y sister that is dead.Q ( B y  the C o u r t.)  Y our dead sister?A  Yes, sir.Q A lso  a daughter of Thomas K elly ?A  Yes.Q W hat was her name?A  M atilda G rant.Q  ( B y  the C o u r t.)  A nd that was a ll, was it?A  That was all.Q D id  your father do any work at the time or immediately preceding his death?A  No, sir, he hasn’t worked for over forty years.Q W hy not?A  W ell, he wasn’t able to work.Q ( B y  the C o u r t.)  W hat had been his work?A  W ell, he used to work on the street the last time he did work, up in Woodside.Q ( B y  the C o u r t.)  W hat do you mean?A  C utting streets through, shoveling dirt and picking.Q ( B y  the C o u r t.)  H e was a laborer?A  Yes, sir.Q ( B y  the C o u r t.)  W hat was it  that preven­ted him from working?A  H is head seemed to bother him all the time, he used to get these fainting spells, and his head
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A n n ie  C . M o ria rty , direct.bothered him so he couldn’t work; he got a sun­stroke about that tim e; he was brought home.Q ( B y  the C o u rt.) A fter that he lived where?A 83 Bruce street.Q ( B y  the C o u rt.) W ho lived with him?A H is son and my mother.Q ( B y  the C o u r t.) Well) the name of the son?A Edw ard J .  K elly .Q ( B y  the C o u rt.) A nd your mother?A A nd his wife, his first wifekQ ( B y  the C o u rt.) Whose wife?A Id a Clarey.Q ( B y  the C o u r t.) Whose first wife?A My brother’s first wife.Q ( B y  the C o u r t.) How long did they con-tinue to live with him?A W ell, they lived with him there until shedied; she is dead about six years I  guess, his wife.Q ( B y  the C o u r t.) W ho is she?A M y brother’s wife.Q ( B y  the C o u r t.) Then what happened?A I  don’t know what you mean.Q ( B y  the C o u r t.) A fter she died who livedwith your father?A  Nobody else only him and my mother and father.Q ( B y  the C o u r t.)  Your mother. W ell, your mother lived then until when?A  She died 1909.Q ( B y  the C o u r t.)  Now after she died?A  There was nobody there but my brother and my father.Q (B y  the C o u r t .) A nd who took care of your father?A  W ell, I  took care of my father in the line of taking care of h im ; I  didn’t go out to work for him but I  always took care of him.Q ( B y  the C o u r t.)  W ho prepared his meals?
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A n n ie  C . M o r ia r ty , direct.A  I  did.Q { B y  the C o u r t .)  Every day.A  Every d a y ; what I  had I  would give to h im ; there wasn’t anything he bought for him, I  bought it  m yself for him.Q { B y  the C o u r t.)  W ho looked after his room?A  I  did. ̂ Q { B y  the C o u r t .) W as he able to walk about?A  Ju s t  walk around with a cane.Q . { B y  the C o u r t.)  That was the situation when he died?A  Yes.Q { B y  the C o u r t.)  D id he die in his own house?A  H e died in bed with all his clothes on, shoes and all., Q { B y  the C o u r t.)  D id he die in his own 

2 o house?A  Yes, sir.Q You said he hadn’t done any work for forty years. W hat happened, if  anything, about forty years ago to your father?
Th e C ou rt. She said he had a sunstroke; you need not go over that again.Q How  do you know that?A  W hy, M r. R eilly  brought him home in a dump cart. ■ (30 Q Is  M r. R eilly  in court now?A  Yes.
Th e C ou rt. The question is what was his physical and mental condition at the time he made the deed.Q Mrs. M oriarty, just tell us as well as you can the mental and physical condition of your father at the time of his death and before it?A  Y ou  mean those spells?Q Ju s t  describe the spells?40
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A n n ie  C . M o r ia r ty , direct.A  H e used to sit on a chair and he would throw M s head back, he would holler and scream, could hear him as far as B ank street; a ll I  could do was hold his head and rub it  a little , that is the only relief he could g e t; when he would come to he would be very weak.Q How long would they last?A  Maybe five minutes.Q W as he conscious during those spells?A  N o, sir, didn’t  know anything/'Q D id  they always occur in the chair?A  No, sir, sometimes standing fip fin the floor ; then I  would try and get him sittin g down if  I  could.Q ( B y  the C o u r t.)  W hat was it?A  H e claimed that his brain bothered him all the time.Q How  frequently would those spells occur?A  Sometimes he would have three in a day.Q Three in a day?A  Generally one anyhow.Q W as he able to leave the house at any time? A  Only as far as the gate or the door.Q When was the last time he left the house?A  That was before my mother died; he dressed up and went out.Q Does that remind you of anything in connec­tion with his going out?A  Yes. I  went upstairs and asked my aunt i f  ¡she would come downstairs and stay with mother until I  would see where he w ent; I  thought he wouldn’t go only as far as the gate; when I  got to the gate he was gone; when I  looked up the street some man was coming down with h im , he- lost his way.Q H a d  he the habit of going to church?A  H e used to dress up and go but he never got that far, he would get as far as the gate and come back again.
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A n n ie  C . M o ria rty ,  direct.Q W hen was the last time he went to church?A  H e hasn’t went to church in forty years I  guess, to my knowledge; he dressed up to go, but didn’t get that far.Q D id  he have any substitute for going to church, was there any substitution made?

The C o u rt. That does not make any differ- ence.Q Tell us about his mental attitude; could you converse with him, and things of that kind?A  W hat do you mean?Q Could you carry on a conversation with your father?A  N o, sir, he very seldom talked at a ll, very seldom, he just sat in the rocker, and sometimes he wouldn’t know it  was me at all came in.. Q D id  he have any difficulty in recognizing 20 others besides yourself?A  Yes, s ir; when my sister’s children would come down he wouldn’t know who they were until they would explain and tell who they were.Q W ould he then remember them?A  Yes, after that he would, when they would explain who they were then he would know who they were.Q  D id  your father have any peculiarities that you care to tell the court about now?30 ^  W hat do you mean by that?Q W ell, does a knife remind you of anything?A  Yes, he used to have a habit of cutting his knuckles, sitting in the chair and cutting skin off, he used to sit there day after day.Q How about his cane; does that remind you of anything?A  Yes, s ir; ju st before my mother died why he was going around with the cane, he was hitting it around the floor; I  asked him what he was doing;40
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A n n ie  C . M o r ia r ty , direct.he said he was k illin g rats, and With that my daughter came in, Mrs. Bush, and he took the cane up to strike her with it, and said “ There is one” ;I  said “ D on’t, father, that is T illie” ; just then I  composed him and he sat down.Q ( B y  the C o u r t.)  D id  you have any doctor?A  Doctor Cook, yes.Q W hat did your father use to drink during the day?A  H e used to have a little  blue enamel cup about that high (illu stratin g), and poured all the dregs of the coffee out of the other cups, and he used to sit that on the sink and let it  stand there day after day and drink it.Q W hat appearance did that mixture have; was it appetizing?A  Oh, no; it  had a thick scum on, wasn’t fit for anybody to drink, was terribly looking stuff.Q D id  you ever try to do away with that?A  Yes, I  tried to throw it out, but he wouldn’t have it,Q Try and tell us of some more of his peculiari­ties?

The C o u rt. You need not go into th a t; it  is not a question of mental competency, as I  understand it. Y ou  have gone far enough; if  necessary I  w ill let you go further.Q How was the conduct of Edw ard towards Thom as?A  H e was very nasty to him when he got sick, shoved him around and pushed him down in  the chair, and very ugly with him.Q How did your father feel towards him?A  H e felt very bad towards him, had no use for him whatever in the end.Q D id  your father like to see Edw ard comehome?.
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A n n ie  C . M o ria rty ,  direct.
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A  No, he didn’t care whether he came home or not at that time.Q D id  your father ever complain to you about Edw ard?A  How he treated him?
Q  Y es?A  Yes, sir, he told me he was very nasty to him after a ll he done for him.Q N asty is a conclusion; tell us of some of the specific things that your father complained about?A  W ell, I  seen it  m yself, how he used to shove him around, push him down in the chair, catch hold of him by the shoulders and shake him down.Q How about his food?A  W hatever he ate while I  was there I  bought i t ; he used to have hard bread, it was only the dog’s bread.Q Your father smoked, didn’t he?A  Yes, he smoked.Q D id  he ever tell you anything about that?A  Yes, he told me after all he had done for Edw ard he couldn’t get the price of a paper of tobacco out of him, he would not give it  to him.Q B y  the way, your mother died in 1909?A  Yes, sir.Q A n d  your aunt died when?A  1911.Q She lived in the same house?A  Yes.Q W as your father at the funeral of either your mother or your aunt, did your father go to the funeral of either of these two?A  No, s ir; he wouldn’t go to the funeral.Q  How was Edw ard’s conduct at the time of aunt A n n ’s death?

Th e C o u rt. That does not make any differ­ence.Q I  would like to have you tell us, i f  you re-40
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A n n ie  C . M o ria rty , direct .member, what occurred between your father) in con­nection with your father and your brother Edw ard, during the last twelve or fourteen hours of his life?

The C o u rt. That does not make any differ­ence. This deed was signed long before that, was it  not?
M r . L a d d e y . Oh, yes.
The C o u rt. Does this witness know any­thing about the circumstances under which the deed was given?A  No, sir, I  knew nothing about it  until I  saw it  in the paper.Q ( B y  the C o u r t.)  D id you know your father had made a deed?A  No, sir, I  did not.Q ( B y  the C o u r t.)  When did you first learn of it?A  I  saw it  in the newspaper; I  never knew a thing about the transfer, only he told me to come when the lawyer would be there so he would settle up the property of his, but when I  came every day he told me the lawyer hadn’t come yet, and I  came there for a week.Q ( B y  the C o u r t.)  W ho was the lawyer?A  W ell, I  don’t know ; he told me himself he had lawyer W oodruff, but I  never saw him until I  saw him here in court.Q W ho told you that?A  M y brother.Q  Edw ard?A  Yes, sir.Q  D id  you ever have any talk with your father about this deal, so to speak, this transfer I  should say?A  How  do you mean by talking?Q  D id  you ever have any conversation, any talk with your father about his having transferred his property to Edw ard?
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A n n ie  C . M o r in r ty , direct.A  No, sir, I  did not.

Th e C o u rt. She said she did not know of it until after his death.A  I  didn’t know anything about the transfer, that was kept quiet, I  didn’t know a thing about it.Q You didn’t understand the question. You did hear about it  after you saw it in the paper?A  Oh, yes, after I  saw it in the paper.Q You have already testified to that?A  Yes.Q W hen was that?A  That was about eight or ten days after, I  think it  was, I  saw it in the paper.Q E igh t or ten days after w hat?A  A fte r  the transfer.Q A nd when was the transfer, according to the paper?A  W ell, eight or ten days, that is the time I  saw it, it  m ight have been more, I  can’t ju st say.Q  E igh t or ten days; can you give us the date when you noticed it  in the papers?A  No, I  couldn’t really give the date.Q Approxim ately?A  I  couldn’t say the date, I  didn’t notice it.Q How  soon, or how long after A u n t A n n ’s death did you see it?A  I  couldn’t say; it  wasn’t long after.Q I t  wasn’t long after?A  No, sir, very shortly.Q About three or four weeks?A  Because I  thought it  was done rather quick.Q A fter that did you have any talk with your father about it?A  Yes, I  did ask him about the transfer, and what lie had done that for, and my brother spoke up and said he was going to give me the big house.Q W hat did your father say?A  H e said, “ Yes, we w ill give it  to you,”  and
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A n n ie  C . M o ria rty , direct.that is a ll that was passed; he told me when the papers would come back he would make it all right, but I  never saw the papers.Q W ho said all this?A  M y brother.Q Y ou r brother Edw ard?A  Y es, s ir ; of course he might not remember because he is always under the influence of drin k; ^  during the time he got the money he was neversober, he drank a ll the time.Q W hat moneys are you talking of, what moneys did you refer to just then?A  W hat money?

M r. B eers. I f  the Court please, I  do not see what connection the money has with this m at­ter. The other side has been allowed quite some latitude.Q Mrs. M oriarty, you ju st testified that you 20 don’t think your brother Edw ard remembers what he said to you because he was under the influence of liquor ever since he got the m oney; what money did you refer to?A  The money he found belonging to my aunt.
M r . B eers. I  object to any reference to the m oney; I  don’t see what connection it  has with this case.
The C o u rt. Oh, yes, it  has connection if  it was money of M r. K e lly ’s. ^Q Answer the question; what money do yourefer to?A  The money he found belonging to my aunt.Q How  do you know that he found this money?A  Because he showed it  to me.Q W hen did he show it  to you?A  About the third day after my aunt was dead.Q How  much money was it?A  I  can’t te ll;  it  was a roll like that (indicat-in g ).
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A n n ie  0 . M d ria rty ,  cross. ■

T h e C ou rt. No, do not go into that.
M r . L a d d ey . I  merely thought it  was rele­vant because it showed the intention of the de­fendant, but i f  your honor doesn’t desire it I w ill rest.

Cross exam ination  by M r. Beers.Q  Y ou say your father hadn’t worked for over 10 forty years?A  No, sir, he did not.Q You are certain of that?A  I  am certain of it.Q A nd what did your father do?A  H e was a laborer at that time.Q Ju s t  a minute. W hat did your father do dur­ing the forty years that he hadn’t worked?A  N othing at a ll, only walked around, that is all.™  Q D u rin g that time who supported him?A  W ell, I  worked at that time m yself; I  went to work when I  was twelve years old.Q A nd in the last twenty years who supported him ?A  W ell, I  suppose my brother helped to support him, I  don’t know.Q You don’t know?A  No.Q B u t you didn’t, did you?A  W ell, I  was m arried; I  supported him up until I  was married, and I  got married when I  was twenty-two, 1886.Q  B u t at no time after you were married did you support him ?A  No, s ir; I  didn’t think it  was necessary for me to support him then.Q Now, who took care of your father’s person during the last twenty years prior to his death?A  I  took care of him all this time he was sick.40
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A n n ie  C . M o r ia r ty , cross.Q W hat time was it you took care of him?A  I  moved there November 1st, 1911; that i& when he was taken real bad.Q A nd before that of course did you look after your father?A  W ell, I  went over there and done all the washing and ironing.Q How often did you go over to see your father?A  Every day in the week.Q A nd you took care of him every day in the week?A  I  went over to see him every day in the w eek; my mother was living then, I  didn’t have to take care of him a ll the time, my mother was alive.Q  { B y  the C o u r t.)  You say you moved over to 
this house, as I understand it?A  Yes, the first of November.Q { B y  the C o u r t .) On the first of November?A  1911.Q (B y  the C o u r t .) A nd you stayed there until he died?A  Yes, sir, I  was there at his death bed.Q  { B y  the C o u r t.)  During that time the only 
occupants of the house were yourself, your brother 
and your father?A  Yes, sir, and my fam ily.Q { B y  the C o u r t.)  W hat did your fam ily con­sist of?A  W ell, I  got five.Q { B y  the C o u r t.)  Is  your husband living?A  Yes.Q  { B y  the C o u r t.)  Then your husband and your five children?A  Y es, sir.Q { B y  M r . L a d d e y .)  Y ou  lived in different flats?A  I  lived upstairs and father lived down­stairs at that time.
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A n n ie  C . M o r ia r ty , cross. !' iQ W hen did your mother die? JA  1909, M ay 11th.Q W hat part of the year?A  M ay 11th.Q A nd your father died when?A . 1912, Ja n u a ry  11th.Q W hen did you begin to care for your father?A  I  always cared for him, and always was good 10 . J  ®  and kind to him.Q W hat did you do for your father?A  I  don’t  know what you mean.Q W ell, you say you cared for him ; what did you do for him?

The C o u rt. Does that make any difference? You may ask the witness what she did after she moved to the house on the first of Novem­ber, 1911; that seems to be the im portant gQ period. W hat she did twenty years before is a matter of no consequence.Q W hat did you do for your father prior to A p ril, 1911?A  A p ril, 1911?. Q Y es?A  W ell, I  took care of him and done a ll I  could for him, and I  fed him too; my brother never bought enough for him, when I  came there, for to eat, I  bought it a ll.30 Q W hat did you do for your father after A p ril, 1911 and up until the time he died?A  I  took care of him.Q W hat did you do for him in taking care of him ?A  I  cannot understand that question. H e was sick and I  took care of him ; I  was there all the time, day and night.Q W h at did you do?A  I  got his meals ready for him, and all such40
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A n n ie  C . M o ria rty , cross.as th a t ; there was nothing else that 1 know 1 could do.Q Y ou r father died in Ja n u a ry , 1912?A Yes.Q T hat is right? *A That is right.Q Before that isn’t it  true that you went thereonce a week and did his washing, for which youwere paid?A  F ifty  cents at the time my mother was alive, but nothing after.Q Nothing after 1911?A  No, sir, not a cent.Q T hat is a ll you did, to go there once a week and do the washing?A  W hen my mother was alive.Q Yes, and after that?A  I  went there every day to see how he was, ju st 20 in  personally to ask him how he was, and go home a g a in ; I  was there twice a week washing and iron­ing- ,  1Q That is what you would do, go there and askhim how he was and go home again?A  Y e s ; what else could I  do; my mother was alive then.Q W ell, after your mother died, that is what I  refer to, after your mother died, and up to the time of the death of your father you went there, you say, 30 frequently to ask your father how he was?A  Y es, I  did.Q A nd then you went home?A  Yes, sir.Q A nd that is a ll you did?A  Yes.Q Y ou didn’t know what the cup about which you have testified to contained, did you?A  Yes, sir.Q  W hat did it  contain-? 10
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A n n ie  C . M o r ia r ty , cross.

A  The dregs of a ll the cups that was on the table, cocoa and coffee, or whatever m ight be in them.Q D id  you ever see your brother strike your father?A  No, sir, I  never saw him strike him, but I  saw him pushing him around, shoving him down in i q  the chair.Q W hen was this?A  When he was sick.Q D id  you complain to your brother about it  at the tim e?A  I  told him not to shove him around.Q D id  you take any food to your father?A  D id  I  w hat?Q D id  you take any food to your father?A  Certainly, I  fed him all the time I  was there. 20 Q ( B y  the C o u r t.)  W hen?A  When I  moved there, and before I  moved there I  used to take things over to him, little  things that he would like, take a fancy to.Q Ju s t  little  things that he would like?A  Yes, something tasty, such as pudding and stuff like that.Q A nd that was all you took there after your mother died?A  Yes.
30  Q A nd up to the time of your father’s death?A  Y e s ; well, my aunt was there to take care of him then, she lived upstairs; it  wasn’t necessary for me then to bring him anything.Q D id  you take care of your mother about the time of her death in 1909?A  Yes, sir, I  took care of her for fourteen weeks.

T h e C ou rt. T hat does not make any differ­ence, as I  understand the issue.40
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A n n ie  C . M o r ia r ty , cross .Q D idn ’t your father complain to you about the lack of attention which you were showing him?A  No, s ir ; my father thought a lot of me.Q Isn ’t it  true that you abandoned your father, and that you didn’t go near him from the time of your mother’s death and ju st prior to your mother’s death, and until his death?A  No, sir, that is not so; I  was there at my mother’s bedside when she was dying, and I  have 10 proof here in court.Q You learned of the recording of these deeds by the notice that appeared in the newspaper, isn’t that true?A  I  saw it  in the paper, and that is a ll I  knew about it.Q A nd then how long a time did you w ait before going to see your father about the recording of these deeds?A  About three days.Q Three days?A  Yes.Q Are you sure it  wTasn’t many months after­wards?A  No, sir, it  was not.Q A nd who was present when you saw your father?A  M y two daughters, Mrs. Bush and Ethel M oriarty.Q A nd your father and brother?A  A nd my father and mv brother.Q Your brother Edw ard?A  Yes.Q  About these spells that your father h a d ; you say that he had them once sometimes, and some­times three times a day?A  Yes, sir, three times, I  nsed to have to run downstairs in  the dead hours of the night to him in  bed, for my brother would never think of getting ^  up to go in to him.
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A n n ie  C . M o r ia r ty , cross.

Q Sometimes would he have them four or five times a day?A  No, sir, three was about the highest he ever had in a day.Q How  often would he have three a day?A  Maybe one in the morning, and might have two in the afternoon, or two in the morning ancl one 10 in  the afternoon.Q How  often would he have three in the day; very often?A  No, not very often; he generally had one, one every day anyhow, sometimes two, but three was the most.Q Y ou  thought he was going to die, did you during these spells?A  I  did think he would die in them, I  thought he would die in one of them.
•20 Q Y ou are a member of the Catholic church, aren’t you?A  W ell, yes, sir, I  am.Q W hat did you do when you thought your father was going to die, with reference to having the last rites of the church administered to him ?A  H e had the last rites of the church, FatherQ uirk was there about two days or so before hedied, and he went in the bedroom, and my fatherwas s t a n d in g -  
30

Th e C o u rt. That is enough. Now I  under­stand, the deeds not being here just at present, that you admit that there ŵ as no valuable con­sideration paid for this property; you admit that the deeds are absolute in form, reserving no life  interest, and you admit that this prop­erty which he conveyed was all the property that he possessed?
M r . B eers. Yes, we admit that.

40
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E d w a r d  J .  K e l l y d i r e c t .

The C o u rt. Then yon have made out a 
prim e facie  case. Now it w ill rest upon the de­fendants to explain how it  was that they came to acquire this property.E D W A R D  J .  K E L L Y , sworn.

D ir e c t exam ination  by M r. Beers.Q M r. K elly , you are one of the defendants in iq  this suit?A  Yes, sir.Q A n d  you are the son of Thomas K elly ?A  .Y e s , sir.Q A nd you are the person who received the deed from Thomas K elly  for a ll of his property?A  Yes, sir.Q Do you know who drew the deed conveying to you a ll of that property?A  W ho drew it?  20Q Y es?A  M r. W oodruff.Q D o you know where the deed was drawn?A  W ell, I  was not in the house when it  was drawn.Q  W ell, it  was drawn in your father’s house, was it?A  Yes, 83 Bruce street.Q Do you know, or rather did you send for M r. W oodruff to call at your father’s house? 30A  No, I  did n ot; my father spoke to M r. Foyle and he called up M r. W oodruff I  guess.Q { B y  the C o u r t.)  W ho is he?A  H e was the undertaker.Q H e buried your aunt, did he?A  Yes, sir.Q D o you know how many times M r. W ood­ruff called at your father’s house?
The C o u rt. W ell, i f  he was present and saw him. 40
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E d w a r d  J .  K e l ly ,  direct.
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A  Twice.Q ( B y  the C o u r t.)  D id  you see M m ?A  I  saw him, yes.Q ( B y  the C o u r t.)  You saw him there twice? A  H e came in the evening when I  was home.Q When M r. W oodruff called at your father’s house what did you do?A  M e?A  Y es?A  I  went out.Q Y ou  went out?A  Yes.Q Where did you go to?A  I  went down as far as the corner, Thirteenth avenue and Bruce street.Q How far is that from your father’s house?A  H a lf  a block.Q How long did you remain there?A  I  guess about twenty minutes.Q  A nd then what did you do?A  I  came back then, back to the house.Q W hat did you do?A  W ell, I  stayed in the house.Q W as M r. W oodruff still there?A  Not then, no.Q H ad he gone?A  H e had gone.Q Then when did M r. W oodruff call next?A  That was the time that he—
The C ou rt. W ere you there when he called the next tim e?A  Yes, I  was there.Q ( B y  the C o u r t.)  Tell us what happened when he called. W hen was it?A  W ell, the first time he called—Q  ( B y  the Co,urt.) Y ou told us about the first time. Now go on to the second tim e; what hour 

40  of the day was it?
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E d w a r d  J .  K e l ly , direct.

A  I t  was in the evening.Q ( B y  the C o u r t.)  Y ou were there at thattim e?A  Yes.Q ( B y  the- C o u r t.)  T ell us a ll that happened? A  W ell—Q W as Mr. W oodruff alone?A  H e was alone.Q I  mean the second time that he called?A  The second time M r. Saupe was with him.Q D o you know what business M r. W oodruff had with your father; did you remain there?A  No.Q  Tell us just what took place from the time Mr. W oodruff called, so far as you know of your own knowledge.A  W ell, my father was there.Q U n til Mr. W oodruff left?A  M y father was there, and Captain Saupe and M r. W oodruff; I  wasn’t there.Q (B y  the C o u r t.)  Y ou  do not know what oc­curred then?A  N o, sir, I  do not.Q ( B y  the C m r t .)  Where did you go?A  I  was out in the street, I  went down to the corner.Q ( B y  the C o u r t.)  W hy?A  W ent down to get a glass of beer.Q ( B y  the C o u r t.)  W as that the only reasonyou went down?A  T hat is all.Q  ( B y  the C o u r t.)  Were you told to go down there?A  No, no.Q (B y  the C o u r t .) A nd did you remain out of the house while the deed was being signed?A  W hen I  came back M r. W oodruff and M r. Saupe I  met coming down the street.
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E d w a r d  J .  K e l ly , direct.Q { B y  thè C o u r t.)  Did you go out of the house because they were coming?A  I  had no business there.Q  { B y  the C o u r t.)  D id you go out because they were coming?A  Because they were coming?Q { B y  the C o u r t.)  Yes?A  W hy, no, it  was my father was doing this here, it  wasn’t me.Q { B y  the C o u r t.)  B u t why did you go out of thè house on both occasions?A  I  went down to get a glass of beer.Q { B y  the C o u r t.)  Is  that a ll?A  Y e s ; I  was ju st after coming home from work.Q { B y  the C o u r t.)  It had no connection what­ever with their presence?A  No connection at all.Q { B y  the C o u r t.)  When you got back was Mr. W oodruff there?A  No.Q  { B y  the C o u r t.)  The second time?A  The second time he was not.Q H ad you any conversation with your father prior to the execution of this deed about the prop­erty?A  None whatever.Q D id  you ever open up a conversation with your father about the property?A  Never.Q Y ou r mother died in 1909, didn’t she?A  That is right.Q A nd who looked after your father’s person from 1909 un til the time of his death?A  W ell, my aunt lived upstairs and she looked after him until she died.Q W ho dressed your father, i f  you know?A  H e dressed himself.
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E d w a r d  J .  K e l ly 7 direct.Q W ho washed him?A  H e washed himself, shaved himself.Q How long prior to your father’s death had he not worked?A  W ell, I  should judge the last he worked was about fifteen years ago when he was working on the streets, and before that he worked in  How ell’s leather factory.Q That is prior to fifteen years agos?A  Yes.Q D id  your father have any fainting spells?A  H e would take a weak spell now and then.Q How  often?A  Once a day maybe.Q How would those weak spells affect him?A  WThy he would be all right in a few minutes, ju st lay  back in the chair and be a ll right.Q Were you ever home during the day time?A  N ot very often.Q D id your sister care for your father?A  She did not.Q D id  your sister provide your father with any food?A  She did not.Q A t  any time prior to his death?A  She might buy a can of salmon, or something like that, that is a ll;  I  brought home the meat from the store and furnished the meat every Sunday.Q D id  you ever see your father drink from this mysterious blue cup the dregs of other cups?A  H e used to make tea and have that sit one side and take a sup out of it  now and then; it  wasn’t cocoa or anything, because we had none.Q D id  you ever see your father drink from this mysterious blue cup?A  I t  wasn’t mysterious, it  was right there on the table or on the side of the sink.



TO
E d w a r d  J .  K e l ly t direct.Q D id  you ever examine the contents of that cup?A  I  know it was tea.Q How do you know it  was tea?A  Because I  saw him make it.Q D id  you ever see your father cut the flesh from his thumbs with a knife? •A  H e had a callous and would trim that, that 1 is a ll, never cut no flesh.Q D id  you ever see your father in the act of driving rats away?A. No, I  did not.Q D id  he do it  in your presence at any tim e? A  Never in my presence.Q D id  you hold conversation with your father?A  I  was with him all the time.Q Ju s t  prior to his death? ̂ A  A ll  the time.

20 Q That is for a year or so prior to his death?A  A ll the time, I  was with him every night.• Q D id  you have any difficulty in carrying on conversation with your father?A  Not a bit, no, sir.Q How  was his memory?A  V ery good.Q W hat was his physical condition?A  P retty  fair.Q W hat do you mean by pretty fair?A  H e could walk around, and used to do a little  work around the houses there, fixing things.Q How , i f  you know, did your father spend his days?A  Spent his days?Q Yes, his days?A  H e used to help my aunt doing the work around the house.Q W ell, for say About two years prior to his death what did he do?40
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E d w a r d  J .  K e l ly , direct.A  H e was around the house.Q W hat did he do prior to the m aking of this deed in 1911?A  H e didn’t do anything then.Q How  did he spend his time?A  Ju s t  around the house and out on the front stoop.Q D id  he go out any?A  Oh, yes, out through the yard.Q  D id  he go in the street any?A  H e used to take care of my dogs and chickens. Q  D id  your father smoke?A  Yes.Q  D id  he have tobacco to smoke?A  Yes.Q  W ho gave it to him?A  I  did.Q W ho purchased it?A  I  did.Q Do you know whether he went to the store to make any purchase ju st prior to the m aking of this deed?A  W ell, I  don’t know about just prior, but he has been to the store there often.Q Do you know to whose store he went to make these purchases?A  Mrs. Henry’s.Q D id  you ever suggest to your father the mak­ing of a deed to you for a ll of his property?A  Never did.Q D id  Mrs. M oriarty, your sister, call at your father’s home every day after the death of your mother and up to the time of your father’s death? A  N o, she did not.

Q  How often did she call, i f  you know?A  I  don’t  know that. I  know she used to come and do the washing, and I  paid her a dollar every time she came, and if  I  wasn’t there she would
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E d ic a r d  J .  K e l ly , direct.
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come down to the store and get it  off me there, or send one of the children down.Q Y ou don’t know whether she called every day or not, do you?A  No, sir.Q { B y  the C o u r t.)  What is your business?A  Butcher.Q { B y  the C o u r t.)  A nd you are at your shop every day?A  Every day.Q { B y  the C o u r t.)  A nd what are your hours? A  From  seven until half-past six.Q M r. K elley, you are a married man, are you not?A  I  am, yes, sir.Q You have a daughter?A  Yes.Q You are living with your wife and daughter? A  Yes.Q A nd this is your second m arriage?A  Yes.Q When were you married the. second tim e?A  A p ril twenty-eighth, a year ago.Q P rior to that you had been a widower for how long?A  S ix  years.Q D u rin g that time where did you live?A  Lived at 83 Bruce street.Q W ith your father?A  W ith  my father.Q Were you in the habit of getting home late occasionally ?A  Oh, yes.Q W as there anybody up in your house?A  M y father used to take a lay-off early in the evening, and at night he would be on the stoop.Q How  late was this?A  Eleven o’clock.40
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Edward J .  K elly , direct.Q What would he say to you, if anything?A  “ Fine hour to be coming home,” and all this here; the same way on a Saturday night when I would be late coming home.Q Did you provide a nurse for your father after your mother’s death and up to the time of his death?A  Provide a nurse?Q Yes?A  No, I did not.Q Why not?A  Because my sister lived upstairs and she used to take a run down, and he was only sick for a few days, that is, real bad.Q I mean prior to his getting sick?A  He didn’t need no nurse, he done his own work.Q What do you mean by his own work?A  Cleaned the house, made the fire, got his meals ready.Q How early would your father rise in the morning?A  Oh, about half-past five.Q Were you up when he would get up?A  No, sir, he would call me.Q He would call you?A  Oh, yes.Q Was he fully dressed at the time he would call you?A  Oh, yes.Q . Who would get the breakfast ready ?A  Well, I didn’t eat there; he got his own.Q Did your sister ask you for a part of this property which your father conveyed to you?A  Never spoke to me about it at all.Q Did you inform your sister that you were going to marry for the second time?A  I did.
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Edward J .  Kelly, cross.Q A t that time was there anything said about this property, by your sister?A  Well, that is the reason they brought this here suit.Q I  want to know whether your sister at the time you told her you were going to marry for the second time said anything to you about this prop­erty?10 A  Oh, no.Q (By the Court.) Give me the date of your marriage?A  Twenty-eighth of April a year ago.Q (By the Court.) Of what year?A  Last year, 1915.Q Did your sister at any time demand of you a part of this property?A  Never demanded any property off me at all.Q Did she ever ask you for a deed or for part of the property?A  Never.
Cross examination by Mr. Moriarty.Q Mr. Kelly, you say you did not know what was going on in the house when Mr. Woodruff came?A  I didn’t know? I said I  didn’t see it, I didn’t see it.

Mr. Beers. I f  the Court please, is it quite 30 proper to have—I suppose it is—I was going to say, to have the different counsel to take their turns at the different witnesses?
The Court. Well, they represent two differ­ent interests.Q Did you see Mr. Woodruff coming in on both occasions?A  Oh, yes.Q When you saw Mr. Woodruff coming in you went down to the corner?40
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Edward J .  K elly, cross.A  Yes.Q And you did not know why he was coming?A  I didn’t know when he was coming.Q I say; you did not know why he was com­ing?A  I knew why he was coming.Q What did you know he was coming for?A  Because my father thought that Mr. Foyle was a lawyer as well, and he ’phoned for him.Q How do you know your father thought that?A  Because Mr. Foyle was over and I paid him.Q How do you know that your father thought that?A  Why, because he told me.Q Your father told you?A  Yes, sure.Q What did you do?A  I didn’t do anything. 20

Q  What did you say to your father?A  I told him no.Q You told him he was not?A  Yes. .Q Then what did you say?A  Mr. Foyle spoke to him then and said that he would ’phone for a lawyer for him.Q Then you did know what was going on in the house at the time Mr. Woodruff came?A  Yes, but I didn’t see it.Q You never said anything to your father about the property before that?A  Never a word.Q Never mentioned it to him?A  Never a word.Q Didn’t you ask him to convey it to you?A  I did not.Q Didn’t you know he was going to convey it to you?A  I did after, yes. 40
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Edward J .  K elly, cross.
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Q I mean didn’t you know then?A  No.Q You never knew that he intended to convey it to you?A  No, he never said a word to me about it?Q He never said a word to you about it?A  No.Q Did you know what he wanted a lawyer for? A  Yes, sure.Q What did he want it for?A  He was going to convey it then.Q Who was he going to convey it to?A  I didn’t know; it was done while I was out.. Q You didn’t bother to inquire, did you?A  I didn’t care how it went.Q You didn’t care? You cared something for your father, didn’t you?A  I certainly did.Q Then why didn’t you care what he did with his property?A  Because there were others.Q There were others?A  My sister had a group of children.Q Did you ever see these deeds?A  Oh, yes.Q When did you first see them?A  I had them about a week after my aunt died, two weeks after.Q About two weeks after your aunt died?A  Yes.Q Where did you get them?A  Off Mr. Woodruff.Q What did you do with them?A  Mr. Beers has got them.Q (By the Court. ) Was that the first you knew that he had conveyed you the property?A  Yes.Q (By the Court.) You did not know that he40
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Edward J .  K elly, cross.had conveyed yon the property until Mr. Woodruff handed you the deed?A  They were private, they were in the house.Q (By the Court.) No, you do not understand my question. Did you know before Mr. Woodruff handed you the deeds that your father had conveyed the property to you?A  I got them off—yes.Q (B y the Court.) When did you first hear 10 that he had?A  That night that he conveyed it.Q (By the Court.) Who told you?A  My father; he and I and my nephew, lived up- stairs, we "were in the kitchen.Q (By the Court.) What did father say when 
he told you that?A  He said that he was rich the day before, and look at how poor he was then. goQ (B y the Court.) Was that all he said?A  That is all.Q (By the Court.) Did he give any explana­tion of why he conveyed the property?A  Well, he thought so much of me, I  provided for him.Q (By the Court.) No. What did he say?A  Well, that is all.Q (By the Court.) No. Tell us what he said, tell us all that he said when he told you that he had made the deed?A  That is what he said, how rich he was the day before and he had nothing then.Q (By the Court.) Is that all he said at that time?A  That is all, yes.Q Is it not a fact, Mr. Kelly, that you went to Mr. Woodruff yourself?A  No, I never did, never did.Q Is it not a fact that you knew, and that you 40
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Edward J .  K elly, cross.
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tried to get your father to convey the property to you?A  Never.Q You never did?A  Never mentioned it.Q Did you take the precaution to go to see a doctor to have your father examined as to his san­ity or insanity, just after your aunt died?A  I  did, yes.Q Why did you do that?A  Because I  was advised to.Q Why were you obliged to?A  On account of his advanced years.Q Did you think that there Was some question?
The Court. What doctor did you go to?A  Doctor Cook and Doctor Burns.Q You had two doctors examine your father?A  Yes.Q Shortly after your aunt’s death?A  Oh, no, about two weeks.Q Anyway, before the deeds were signed?A  Oh, yes.Q Before the deeds were signed?A  Yes.Q What did you go to the doctor for?A  What did I go for?Q Yes?A  He was going to convey the property, I didn’t know what he was going to do, he couldn’t take care of it, and I was doing all the work around.Q You knew then that he was going to convey the property?A  Yes, but I didn’t know for sure whether he was going to hand it to me or to somebody else, or how he was going to divide it.Q Were you advised to get a doctor?A  No, I  thought it safe myself.Q You thought it safe?40
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E d w a rd  J .  K e l ly , cross.

A  Yes.Q  Safe for whom?A  F o r all of us.Q  W ho is a ll of us?A  There were my sister’s children and my sister.Q ( B y  the C o u r t .) W ho paid the doctors?A  I  paid them. I  paid everything.Q W ho was there when the doctors called? 10A  I  was there.Q (B y  the C o u r t.)  A nd this was how long be­fore the deeds were actually made?A  I t  was about three days before.Q (B y  the C o u r t .) W ell, was not this exami­nation made for the purpose of ascertaining whether he was capable of m aking a conveyance?A  Yes.Q { B y  the C o u r t.)  T hat was the purpose of the exam ination? 20A  That was the purpose.Q { B y  the C o u r t.)  W ho advised that?A  W ell, I  took it  on to myself.Q { B y  the C o u r t.)  D id  not anybody tell you that that was a wise precaution?A  No.Q { B y  the C o u r t.)  Y ou  did it  yourself?A  Yes.Q { B y  the C o u r t.)  W ithout getting advicefrom anyone? 30A  N o, there was nobody there but father and I .Q { B y  the C o u r t.)  D id you tell your father you were going to have him examined?A  Yes.Q (B y  the C o u r t.)  W h at did you say?A  I  told him I  was going to get Doctor Cook, and Doctor Cook said that he would take Doctor Burns down with him.Q { B y  the C o u r t.)  D id  you tell your father •40
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E d w a r d  J .  K e lly , cross.why you were going to have those doctors come to examine him?A  H e was saying about conveying the property.Q ( B y  the C o u r t .) H e was speaking about con­veying the property?A  Yes.Q the C o u r t.)  A nd you told him youthought he ought to be examined by doctors?10 A  Yes, it  would be advisable to have the doctor.Q { B y  the C o u r t.)  A nd you went and got the doctors and they examined him?A  Yes, I  went and got Doctor Cook and he brought Doctor Burns.Q ( B y  the C o u r t.)  W hat did your father say at that time when he spoke of conveying the prop­erty?A  H e didn’t say anything of any account.

2 q  Q { B y  the C o u r t.)  W hat did he say?A  H e didn’t say anything; he said he wasn’t capable of taking care of it, and wanted me to look after it, which I  had done for years.Q { B y  the C o u r t.)  W hat else did he say?A  That is all.Q { B y  the C o u r t.)  H e wanted you to take care of it  and look after it?A  Yes.Q { B y  the C o u r t.)  A nything else?A  That is a ll.Q { B y  the C o u r t.)  D id  he say he wanted to make you a deed for the property?A  H e didn’t tell me.Q W as there some question in your mind as to your father’s sanity at the time?A  No, only he would take a little  spell like that.Q B u t there was some question as to his sanity?A  No, no, only his advanced years, that is all.Q Now when % did you ask M r. Saupe, the extra 
40  witness on the deed, to act as a witness?
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E d w a rd  J .  K e l ly , cross.A  When M r. W oodruff came.Q How much did you pay M r. Saupe for acting as a witness?A  How much did I  pay him?Q Yes?A  P aid  him a dollar.Q D idn ’t you pay him three dollars?A  No, I  didn’t pay three dollars. ^Q W hy didn’t you act as a witness on there?A  W hy? I  had nothing to do with it.Q Y ou  went over and got M r. Saupe, didn’t you?A  Yes, I  got him, and I  walked out and went down as far as the corner.Q W hy did you get Mr. Saupe?A  W hy did I  get him?Q Y es?A  W ell, there had to be somebody I  suppose. 20 Q  W ouldn’t you do?A  No, I  don’t think so.Q W hy not?A  W hy should I  do?Q Y ou knew that the deeds were to be signed that day?A  I  knew they were to be signed, yes.Q W eren’t you interested as to their contents?A  No, not a bit, I  was satisfied with anything.Q B u t your father told you he wanted you to 3Q take care of the property?A  To look after it , yes.Q A nd was it  for that reason that he was going to convey the property.A  Su re; of course he and I  lived together, and I  looked after it  for years.Q  Now after your aunt died, your aunt A nn she was the one from whom your father inherited the property?A  Yes. 40
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E d w a r d  J .  K e lly , cross.Q The day of her death didn’t you go up through her flat and search around for money and get two bundles of money?

M r . B eers. I  object, your honor, as having no bearing on this issue whatever.
Th e C o u rt. I  think on cross examination that is a proper question.10 A  I  did not, but she pointed to a little  box about that size (indicating) with some bills in it , she had under her dresser, and that is a ll the money she had; she had no money in the bank or anything else.
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30

Q When did she point?A  When she was lying on the bed; I  was there. Q I  know, but when she was dying?A  Oh, no, no.Q This was before?A  Oh, yes.Q She pointed, and then what did you do?A  I  looked.Q D id  you take it?A  I  took it, sure, and handed it  to my father after.Q Handed it to your father after?A  Yes, and then he handed it  back to me and told me to take care of it.Q ( B y  the C o u r t.)  How  much was there?A  About seven hundred dollars, and that is all the money she had,Q W hat did you do with the money then?A  I  paid her funeral expenses and paid the taxes, different things, repairs.Q D idn ’t you put it in the bank?A  None of hers.Q  W here do you bank your money?A  I  have no bank account now.
40
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E d w a rd  J .  K e l ly , cross.

Q Where did you?
The C o u rt. I t  did not take seven hundred dollars to pay her funeral expenses, did it?A  No, it  was two hundred and something, and then the taxes and plumbing bills.Q ( B y  the C o u r t.)  Then you used it  on thehouse; is that it?A  On the houses, y es; they were a ll in bad shape, papering and all such stuff as that. I  had money in the bank m yself, but not now.Q W here did you deposit that?A  Where did I  deposit it?Q Y es?A  I  deposited some in the Broad & Market.Q A nd where else?A  I  had some in the Howard.Q How much did you deposit in the Broad &M arket?A  I  had six hundred dollars there.

M r . B eers. I f  the Court please.
The C o u rt. Oh, yes, this witness is compe­tent. I  w ill allow it.
M r . B eers. Y ou wTill allow me an exception to your honor’s ruling?
The C o u rt. Yes.Q How  much did you deposit in  the How ard’s?A  I  don’t know ; I  deposited small amounts 30 there once in  a while, that is of my own.Q N o, we are talking about this money?A  None of that.Q Then what did you do with the balance?A  W ell, I  paid different things on the house.Q W h at things?A  I  paid the funeral expenses, and I  had a back porch put up.Q A nd what else?

40
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E d w a r d  J .  K e l ly , cross.A  W ell, different repairs, painting and paper­ing.Q Y ou did a ll that with one hundred dollars?A  I  had used my money; I  drew a thousand dollars out of the building and loan and had to use some of that.Q B u t six hundred of the seven hundred you > Put in the bank?A  Not a ll of hers, I  had money of my own.Q You didn’t say that before?A  I  had money of my own.Q You didn’t mention that before?A  N ot a ll of her money, no.Q D id  you have any other bank account?A  Yes, I  had one, that was my own account.

The C ou rt. W ell, I  allowed you to go into this to a certain extent.20 Q That bundle of money was tied around like that (indicating) with a piece of twine?A  I t  wasn’t, it was in a little  tin box.
The C o u rt. H e has told you he got seven hundred dollars, and he has told you what he did with it, and that is as far as you can go I  think.Q W asn’t there another bundle of money?A  No, that is a ll the money that was in the house.op Q  F la t  money, laid out flat?A  No, there wasn’t.Q You don’t charge yourself with that seven hundred dollars in the accounting here, do you?A  I  got the bills for how I  spent it.Q I  say you did not in your answer filed in this suit say that you had received that seven hundred dollars?A  No, I  did not.
The C o u rt. That does not make any differ­ence.40
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E d w a r d  J .  K e l ly , cross.

M r . G rosken . H e gives himself credit for the expenditures.Q W ho did you say, M r. K elly , took care of your father?A  H e took care of himself.Q Is  it  not a fact that he never dressed or un­dressed?A  H e did undress and dress himself.Q  D id  he ever shave?A  Yes.Q D id n ’t he have a fu ll beard?A  H e used to shave around here (in dicatin g), had ju st a little  whisker here (indicating).Q H e had a whisker here and shaved here (indi­cating ) ?A  Yes, shaved up around here (in dicatin g), and trimmed the beard as well.Q W hy didn’t your father work?A  I  couldn’t say why he didn’t work, he hasn’t worked in quite a while; he had plenty of work around the houses there when the aunt was alive.Q Y ou never had to pay any rent there, did you, for that house?A  M y aunt built that house for m e; I  didn’t pay any rent.
The C o u rt. That does not make any differ­ence.Q M r. K elly , was this the condition of affairs in the house before your mother died, that your aunt 'who lived upstairs let you have rent free?A  Oh, yes.Q  Y ou r mother worked?A  Mother worked?Q Y es?A  No, she did not work.Q D id n ’t your mother work m aking button holes?
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R e v . E d w a r d  E .  Q u irk ,  direct.A  Not in  years.Q D id n ’t she work right up to the time she got sick?A  Oh, no, no, no, sir.Q Have yon the account books with you and deeds?

Th e C o u rt. W hat difference does that make? j q  M r . M o ria rty . Except bn the question ofaccounting, that is a ll.
T h e C o u rt. The issue is a very narrow one, and it is not worth while to go into a great many matters that might be interesting in some other suit.

R e-d irect exam ination  by M r. Beers.Q D id  you ever strike your father or push him around?A  Never laid a hand on my father; he was the 
^  boss.R E V E R E N D  E D W A R D  F . Q U I R K , sworn.

D ir e c t exam ination  by Mr. Beers.Q Father Q uirk , you are the assistant pastor, are you, of St. Joseph’s Roman Catholic Church of New ark?A  Yes, sir, senior assistant.Q How  long have you been the senior assistant pastor of this church?A  Since either the twenty-eighth or twenty- ninth of— the senior assistant?Q Y es?A  The senior assistant I  have been for the past ten years.Q A nd did you know Thomas K elly , the father of Edw ard K e lly ?A  Yes, sir.Q  A nd you know Edw ard K elly , who preceded you on the stand, do you?40
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R e v . E d w a r d  F .  Q u irk , d ir e c t  

A  Yes, sir.Q D id you ever visit the elder K elly , Thomas?A  I  did.Q W hen did you first begin to visit him, and how came you to visit him?A  W ell, it  is altogether a matter of recollection as to when, but as far as I  can remember possibly in  the spring of 1904, I  came to St. Joseph’s, New* ark, in the latter part of Ju n e , 1903, and somewhere in  the spring of 1904, about the time preceding T rinity  Sunday, Mr. Edw ard K elly  came to the rec­tory and asked that a priest go to visit his father for the purpose of making his Easter duty, and I  was the priest who responded.Q Do you recall when Thomas K elly  died?A  In  a general way I  do, yes.Q Do you remember the month and year?A  No, I  can’t say that I  remember the month 20 and the year.Q W hen do you think he died, about when?
The C o u rt. W e have the date of his death; Ja n u a ry , 1912 is the undisputed date of his death.Q H ad you been visiting Thomas K elly  prior to M s death?A  Y es, sir.Q How  frequently would you visit him, say weekly, or how frequently did you visit him for a 30 year and a half prior to bis death?A  I  should judge, as far as my memory goes, about once each three months.Q W h at was the occasion of those visits?A  W h at we term a communion call, go to hear the m an’s confession and bring the communion.Q { B y  the C o u r t.)  H e was unable to go to church?A  A s far as I  know, yes, your honor. 40
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R e v . E d w a r d  F .  Q u irk ,  direct.Q On the occasion of these visits did you hold conversation with M r. K e lly ?A  When I  arrived at the house, as a rule Mr. K e lly  was sitting in the window of the front room expecting my visit, and when. I  went there I  usually saluted him, good morning, and asked him how his health was, or something of that kind, then pro­ceeded at once with my adm inistrations, which w ere 10 spiritual, and outside of that fact I  really held no conversation with him whatever except to salute him and asked him howT his health was.Q How  did he salute you?A  U sually  “ Good morning, Father.’7Q Ever by name?A  Oh, always by name, as far as I  recall, in fact, I  am almost certain on every occasion.Q D id  you have occasion to test his memory?2Q A  Never, not in the sense that I  had any occa­sion to test it, because I  never doubted there was anything wrong with the man outside of his physi­cal .inability to get to church, as I  was informed.Q W ould you say his memory was good?A  Yes.Q How  would you determine that?A  From  the manner in w^hich he made his con­fession, which showTed that he remembered his catechetical training very well.Q D id  you observe his physical condition wThen you would call on him?A  Excepting in this manner, that usually he was seated in a chair, as I  say, by the window; there was a chair placed near a table directly across the room and to the left of the door, as I  recollect now, as I  passed into that front room ; when I  came in he stood up and saluted me, usually “ Good morn­ing, Father Q u irk ,”  and then walked over to the chair which was placed near the table and got down 

40  on knees, and I  sat on the chair alongside of the table.



89
J .  R a n d olp h  W o o d ru ff, direct.Q D id  lie have difficulty in getting down on his knees?A  H e didn’t seem to, as far as I  can recall at this time.Q Were you ever required to assist him ?A  Never to my knowledge.Q D id  you administer the last rites of the church to M r. K e lly ? 10A  I  did, sir.Q W hen wras that?A  A s far as I  can recall either two or three days before his death, I  am not sure of the date, as I  am not sure of the date he died, excepting as his honor has quoted.

C ro ss exam ination  by Mr. M oriarty.Q W hen there is any doubt as to the mental capacity of a communicant or a penitent, and you are called in  to administer the sacraments, do you decide- that question against or in  favor of the party’s sanity?A  W ell, i f  there is doubt, personally my judg­ment has always been to decide that the person was not capable of receiving the sacraments, and I  think that that is in general the manner that priests treat such cases.J .  R A N D O L P H  W O O D R U F F , sworn. 3Q
D ir e c t exam ination  by M r. Beers.Q Y ou are a counsellor at law of this State?A  Yes, sir.Q A nd how long have you been practicing at the bar of this State?A  L ittle  over twenty-four years, I  think 1892 I  was admitted.Q  D o you have occasion to examine titles?A  Y es, I  had in my younger days. 40
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J .  R a n d o lp h  W oo d ru ff,  direct.Q Do you know, or did you know Thomas K elly  in his lifetim e?A  I  did not, not prior to the time of meeting him.Q D id  you know Edw ard K e lly ?A  No, sir.Q D id  you prepare and superintend the execu- 

1 0  tion of a deed by Thomas K elly  in favor of Edw ard K e lly ?A  Two deeds; I  did.Q { B y  the C o u r t.)  Begin at the beginning and tell us just howT you came to be employed, and all that you did?A  I  was telephoned to by Mr. Foyle.
M r . M o ria rty . Your honor, the witness is reading from some paper.A  I  have a memorandum here; i f  you object—  
The C ou rt. You cannot use the memoran­dum unless it  was made at the time.A  No, I  wanted to get exact dates, that is all. 
The C ou rt. You w ill have to testify from memory.A  M r. Tim othy Foyle, an undertaker on W ar­ren street, telephoned me to come to his office, and informed me that he wanted me to go see Mr. Thomas K elly  of 83 Bruce street, who wanted him 3Q to transact some business, and he had told Mr. K e l­ley that he was not a lawyer and he couldn’t do it.I  went there that night.Q A t  what hour?A  W ell, I  think it  was about eight o’clock, it  was after I  had gotten home and had my dinner.Q M ay I  interrupt and ask where you lived?A  I  live 114 South Tw elfth street.Q W as the trip to the K elly  home on your way home?40
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R a n d olp h  W oo d ru ff) d ir e c tA  No, I  think I  went to M r. Foyle first and then went home and went down there after dinner.Q How near to the K elly  home do you live?A  Oh, I  suppose that is about three-quarters of a mile.Q Now tell us.A  I  went there to Mr. K e lly ’s house and Mr. Edward K elly  was at the door and I  said— no, he wasn’t at the door, I  rang the bell and somebody came to the door; I  said “ Does M r. Thomas K elly  live here” ; they said “ Yes” ; I  said “ I  am M r. Wood­ruff, a law yer; M r. Foyle, the undertaker, sent me here.”Q ( B y  the C o u r t.)  Where did you find him?A  In  the dining room.Q ( B y  the C o u r t.)  Dressed of course?A  Oh, yes, sitting in the dining room. M r. Edw ard K elly  was the man—  20Q ( B y  the C o u r t .) W ho was there?A  Edw ard K elly .Q ( B y  the C o u r t.)  Anybody else?A  Isabelle G ran t I  think, they told me after; there was a young girl who took care of him, done the housekeeping, and she was in the kitchen; Mr. K elly  talked to me about this property; I  supposed that he only had one house, I  never dreamt he had more, and when he spoke to me about no, first I  said “ W hat do you w ant,”  and we talked about it , 3Q and he said he wanted to dispose of his property; I  said “ Then I  presume you want a w ill drawn,”  and he said “ No, there are too many wills broken, I  want to have a deed made.”  He directed Edw ard to bring the box to him, a black box, and Edw ard brought the box in, and Edw ard went out, and M r. K elly  and I  began to talk , and much to my sur­prise—Q (B y  the C o u r t .) W ell, now, tell us just what the conversation was? 40
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J .  R a n d o lp h  W o o d ru ff, direct.A  W ell, he told me he wanted a deed drawn, and then he opened the box and produced these papers and gave them to me, and then he said “ I  own four or five houses” ; I  said “ You own four or five houses?”  he said “ Y es” ; and I  was very much sur­prised, and then he produced a lot of old deeds, and I  think there was a copy of one w ill there, and I  said “ You own four or five houses” ; he said “ Yes” ; I  said “ W hat do you want to do with them” ; he said “ I  want to give them to Edw ard” ; he said “ They belonged to my sister and she has ju st died, and my sister always intended that Edw ard should have the property, so I  want a deed made to E d ­w ard.” I  said “ W ell, you let me have the deeds then,”  and I  took the deeds, and I  was very much surprised that there were five houses there.Q ( B y  the C o u r t.)  W ell, what did you say then?A  Then in the talk he mentioned about having a daughter, and he pointed to the kitchen, and he said “ That is my grand-child” ; I  said “ W hat is her name,”  and he told me “ G ra n t,”  and I  said “ Mr. K elly , do you knowT what you are doing; do you mean to say you are going to leave everything to this one boy and not give the others anything,”  and he said “ Yes, sir.”  I  said “ D on’t you want a will drawn” ; he said “ No, I  don’t want no w ill drawn, because I  read in the papers about w ills being draw n.”  W e talked over the m atter, and about how he got the property; he said he hadn’t worked in years, and he said Edw ard supported him, and said his sister ju st died who owned a ll this property and he wanted Edw ard to have it  a ll, that Edw ard was a good boy and had taken care of him. W ell, we talked along on that line, and then I  took the papers and went out.Q  ( B y  the C o u r t.)  W ho took the papers?A  I  d id ; I  took a ll the old deeds and an ab-
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J .  R a n d olp h  W o o d r u ff, direct.stract copy of a w ill, and outside I  met Edw ard, he came along, and I  walked up the street and I  said “ Edw ard, your name is Edw ard, is it not” ; he said “ Yes” ; I  said “ You are the only son” ; he said “ Yes” ; I  said “ W ell, your father wants to make a deed or deeds to you for his property” ; I  said “ I  prefer to draw a w ill, and I  said “ I  don’t know, but I  don’t like this” ; I  said “ Before I  draw any papers 10 I  want to know who your father’s doctor is” ; he said “ Doctor Cook” ; I  said “ A  very good man, one of the best physicians in Newark” ; I  said “ Before I  draw any deeds I  want the doctors to examine him and certify he is perfectly well not alone for your protection but for my protection, as,”  I  said “ he tells me he is quite well along in years, and I  can see th at.”Q (B y  the C o u r t .) W hat did he say then?A  H e said “ Doctor Cook is our regular physi- 20 cian and”  he said “ I  w ill send for him and have him” ; I  said “ No, I  want two doctors,”  I  said “ Doc­tor Cook, and have another one.”  Mr. K elly  after­wards called me up, Edw ard K elly , on the ’phone and said that the doctors had been there and said that his father was all right and perfectly compe­tent to make a deed. I  then called Doctor Cook, and he also informed me of that. I  took the papers and went to the Court House and got an abstract of one of the w ills that showed the title , that the place was all in the two deeds which I  drew. I  went to the house and saw Mr. K elly , and Edw ard was there; I  told Edw ard I  wanted another witness to witness the signing of the deeds; I  read the deeds over to M r. K elly  very carefully and explained to him, and said “ Y ou  are giving everything you possess to Edw ard,”  .1 said “ I  want you to under- . stand that” ; “ W ell”  he said “ I  never had any­thing” ; he said “ My sister wanted him to have these, and Edw ard has always been a good boy and 40

:;V



94
J .  R a n d olp h  W o o d ru ff, direct.

taken care of me.”  I  directed Edw ard to get another witness, and Captain Saupe came in from the fire department, the engine house being across the street, and in the presence of Captain Saupe I  went over the deeds again and explained very care­fu lly  to M r. K elly  what he was doing and wliat would happen to him. I  told him “ You are giving away everything, and”  I  said “ Edw ard can kick you out of the house,”  and I  think we all laughed, and he said “ Edw ard is a good boy, he will take care of his sister and the Ghants.”  H e signed the deeds— I  asked him .to sign the deeds; he said no, he would sooner make his mark, he was old. I  said “ You sign them, never mind, how you write but you write your name,” and he wrote his name on both deeds. I  said “ Now you understand what you are doing’,, I  said “ You won’t have a cent left and Edw ard can 
2 q throw you out of the house” ; he said “ I  am not afraid of that, Edw ard has always been a good friend of mine and he w ill take care of the sister and the G rant children.”  I  took the acknowledg­ment, and had Captain Saupe witness it and I  w it­nessed the signature. I  called Edw ard in and told him, I  said “ Y our father has made a conveyance to you of all his properties, two deeds here conveying all his property to you,”  and I  said “ You owe him 

tAvo dollars,”  and he produced the two dollars and he wanted to give it  to his fath e r; the father refused to take it, and he said “ Give it to Captain Saupe,”  and Captain Saupe refused to take it. I  took the deeds and on Monday morning took them to the Court House. I  presume it  was Monday morning because the deeds are dated A p ril eighth, and had them recorded. W hen I  got them back I  mailed them or sent and gave them to Mr. K elly . That is all I  had to do with the matter.Q Who suggested the name o f Captain Saupe? A  I  think I  did, I  am not sure; I  saw the Cap-40
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J .  R a n d olp h  W o o d r u ff, direct,tain standing over there, and I  had known the cap­tain a good many years.Q Then the deed was executed on the occasion of the second visit, was it  not?A  W h at?Q The deeds were executed the second time you called on M r. K e lly ?A  Oh, yes.Q A nd before the old man executed these deeds and you took his acknowledgment, just what did you say to him as to the effect of his signing away a ll this property?A  That he didn’t have a cent left, I  kind of in an offhand way, I  told him the first time while Edw ard was out, I  went a ll over the deeds with him while Edw ard was out across the street I  presume, told him what they meant.Q W hat did you tell him?A  I  said “ This leaves you without anything at a ll, without a cent,”  and he said “ Edw ard has been a  good boy to me, and he supported me for a good many years, and Edw ard is a good boy, and I  trust him .” Then when Captain Saupe came over we went over it  again, I  did, went over the deeds very carefully, and told Captain Saupe why I  had sentfor him. . .Q W hat did you tell Captain Saupe— was it  inthe presence of the old man?A  Yes.Q W hat did you tell him?A  T hat I  wanted him to witness the deeds, that Thomas K elly  was about to convey all his property to Edw ard K elly , and in the presence of Captain Saupe I  said “ M r. K elly , remember now, Edw ard can kick you out of the house, you cannot stay here a minute now,” and we laughed; and when I  called him in I  s^id “ Edw ard, your father has given you everything, and you owe him two dollars, and he
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J .  R a n d o lp h  W o o d ru ff, direct.produced the two dollars, and he wanted to give it to his father, and his father said “ No, give it  to Captain Saupe, and Captain Saupe refused to take the money.Q W as anything said?

M r . M o ria rty . I  object to leading the wit­ness.
1 0  Th e C o u rt. Can you remember anything thatwas said?Q D o you remember saying anything else?

M r . M o ria rty . I  object.
M r . B eers. I  am not going to lead the wit­ness. W as anything said?
M r . G rosken . I  don’t think it is proper to put anything into the witness’s mouth. The witness was there and knows what he said and ought to remember it.20 M r . B eers. I  want as to the time.
The C o u rt. The rule is perfectly well settled, and it  is followed every day, after a witness’s memory has been exhausted and he has not testified to everything his attention can be called to something that he may have omitted.Q On either the first visit or the second visit, and before the deed was executed, was there any­thing said by you to the father concerning his sup­port?30 A  W hat is that? I  didn’t quite get you.Q  (Question read.)A  No, I  didn’t say anything to him about any support; the father said it  to m e; I  was very sus­picious, I  didn’t like—
Th e C ou rt. You already stated what was sa id ; it is not worth while to repeat unless you have something new.A  I  was going to say, when I  found there were4Q five houses, that is why I  didn’t like the idea of
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J .  R a n d olp h  W oo d ru ff, cross.making the deed, and insisted upon Edw ard send­ing for the doctors.

The C o u rt. W ell, yon have already stated that.
C ro ss exam ination  by M r. Laddey.Q Y ou say he was an old man?A  Oh, yes.Q How  old was he?

The C o u r t. W ell, you have got his age, and it is uncontradicted.Q W as the deed signed with a free hand by the old gentleman?A  Oh, yes.Q Y ou saw him sign, did you?A  Yes, sir.Q W ho held his hand while he signed his signa­ture?A  Nobody.Q Signed it  with a free hand?A  Oh, yes.Q ( B y  M r . M o ria rty .)  W ho paid you?
The C o u rt. W ell, one moment. One counsel at a time.Q How  frequently were you there, all told, at 83 Bruce street in connection with this transaction, immediately before or immediately thereafter?A  Twice.Q Only twice?A  Y es, sir, Tvhen I  first had the long conversa­tion with him, and then took the papers away, and then when I  went back at the time of the signing o f the deeds.Q Y ou  didn’t go there after that?A  N o, sir, never been there.Q  ( B y  M r . M w ia r ty .)  W ho paid you?A  Mr. Edw ard K elly .
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J .  R a n d o lp h  W oodruff,  re-direct. 
W illia m  J .  Sau pe} direct.

R e-direct exam ination  by Mr. Beers.Q W hat was the old man’s physical condition, i f  you observed it, at the time of your calling there, both for the prelim inary talk and the final execu­tion of the deeds?A  W hy, I  thought he was. a strong man.Q W hat made you think that?A  W ell, I  think in his. younger days he must have beeen a magnificent specimen of manhood, he was tall and well built, and m entally he carried on a conversation ju st as good as anybody; what made me mad was he insisted upon m aking these deeds, and I  didn’t like i t ;  it  was all right when I  sup­posed he had one house, but when he said he had five houses I  didn’t like it, and that is why I  in ­sisted on the doctors exam ining him.Q { B y  the C o u r t.)  W ell, you were asked in reference to his physical condition?A  I  thought good.W IL L IA M  J .  S A U P E , sworn.
D ir e c t  exa m ination  by M r. Beers.Q You are connected with the Newark Fire  D e­partment, are you not, as a captain?A  Yes.Q How  long have you been in the F ire  D epart­ment as a captain?A  Fourteen years.Q A re you a married m an?A  Yes, a widower.Q H ave you any children?A  Three.Q A re they living with you?A  Yes.Q  D id  you know Thomas K e lly ?A  I  did.
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W illia m  J .  Sa u p e, direct.Q Do you know Edw ard K elly  who appeared on the stand here this morning?A  I do.Q D id you witness deeds signed by the elder K elly  sometime in A p ril, 1911?A  A p ril 8th, yes.Q A p ril 8 , 1911?A  Yes. 10Two deeds offered in evidence and marked Exhibits C . 1 and C . 2.Q I  show you E xhibit C . 1 and ask you whether you have ever seen it before, and if  so when?A  Yes.Q Is  this your signature?A  Yes.Q A nd C . 2, is that your signature?A  Yes. _ 2 qQ W hen were these signatures written on thesedeeds, with reference to the time when they weresigned by M r. K elly  ?A  W ell, I  don’t know the exact time, but it  was between the hour of two and three or three and four.Q W as it  at the time M r. K elly  signed thedeeds?

The C o u rt. Y ou saw him sign those deeds?A  Yes.
The C o u rt. Tell us what happened when you ■ ^ saw them signed?Q How  came you to go there?A  I  was sent for by lawyer W oodruff to come over there and be a witness to these deeds, and when I  got there M r. K elly  walked out of the place.Q (B y  the C o u r t.)  W ho came for you?A  M r. K elly  did.Q  ( B y  the C o u r t.)  M r. Edw ard K e lly ?A  Yes.Q  (B y  the C o u r t.)  Y ou went over there? 40
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JV illia m  J . Sau pe} direct.

A Yes.

10

20

30

M { B y  the C o u r t.)  W hat happened?A  I  goi in there and M r. W oodruff asked me would I  be a witness to the signing of these deeds, and he asked M r. K elly  to sign them ; Mr. K e lly  was going to put a cross on them, and counsellor Wood- ruff insisted on him signing his name, he said he didn t care how he signed it , he had to sign it  in place of putting the cross on it , and he signed it.Q  ( B y  the Court.) W hat was said in your hear-
m g ? • .A  The only thing that was said after he ex­plained things—Q  { B y  the C o u r t .) Tell ns what he explained ?A  H e said “ M r. K elly  do you know what you areom g” ; he said “ You are signing over to-day all your property away to Edw ard K elly , and he could put you out five minutes after you signed this,”  and M r. K elly , the father, said “ Now”  he said “ Edw ard has been a good boy all his lifetim e, and” he said “ he w ill look after me” ; and then the counsellor brought m  the grand-children; “ W ell”  he said “ the little  girl has been very good and” he said “ E d ­ward will take care of Mrs. M oriarty and the grand­children” ; that is a ll that was said in my presence.Q ( B y  the C o u r t.)  Take care of whom?A  O f Mrs. M oriarty and the grandchildren.Q { B y  the C o u r t.)  A nnie M oriarty, you mean?A  Yes, the lady that was on the witness stand here.Q You said M r. K elly  walked out when you entered the K elly  house; which M r. K elly  do you mean?
A  Edward Kelly, the son.Q And when did M r. W oodruff make known the effect of this deed to M r. K elly , with reference to the time it  was signed, was it before or after?

40 A I don’t know anything about that; I was just 
called in to see them sign the transfer.
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'W illiam  J .  8aupe, cross.Q B u t this conversation which you have just re­lated as having taken place between M r. W oodruff and Thomas K elly  took place when?A  When I  was there, in my presence.Q ( B y  th£ C o u r t.)  W ell, before the signing of the deed or after the signing?A  Before the signing of the deed.Q Do you remember how long you were in the K elly  home at the time this deed was signed?A  I  should judge fifteen or twenty minutes.Q A n d  after the deed was signed what did you d o; what did M r. W oodruff do; did he leave before you?A  No, I  got up and got out of the place, I  was on duty and I  had no time to spend there.Q D id  Mr. K elly  come in the house, Edw ard K elly  come in the house after the deeds were signed?A  Yes.Q W ho called him in?A  H e went in there, I  don’t know ; I  went out, I  went back to the engine house.

C ro ss exam ination  by M r. Laddey.Q Y ou  considered this a pretty raw deal, didn’t you?
The C o u rt. N ot what the witness consider­ed; what took place is the inquiry. Y ou are asking for the mental operations of the w it­ness, you are not asking for a fact.Q D idn ’t you term it  a raw deal since the oc­currence of this transfer?
The C o u rt. T hat does not make any differ­ence what he termed it. The question is what took place at the time.Q D id n ’t you yourself inquire of the old gentle­man, “ W ell, what about your other children?”A  W ell, that is when he said that he would take care, that Edw ard would take eare of them.
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W illia m  J .  Satipe, cross.Q Ju s t  answer yes or no; you did, didn’t you?A  Yes.Q D on’t you know M r. K e lly ’s hand had to be held so he could sign his name?A  No, it  did not.Q D o you remember me calling on you with M r. M oriarty?

1 0  t  Y e s -Q I  only called on you once?A  Yes.Q Some time in 1915, along in M arch?A  Yes, at the engine house.Q Where you are now stationed?A  Yes.Q D on’t you remember that that time you told me that his hand had— he didn’t know how to write his name, his hand had to be held?~ A  No, I  said no such a thing.Q D id n ’t you tell me at that time you received a three dollar witness fee?A  I  did not, for I  didn’t receive anything.Q D idn ’t you also make that statement to M r. Joseph M oriarty?A  I  did n o t; I  said I  had been subpceaned to ap­pear as a witness.Q No, you misunderstand me.A  No, I  do not.0q Q I  don’t refer to the witness at the trial that was about to take place.A  Y ou claimed that—Q No, I  mean when you were a witness for the signing of the deed, I  refer to that occasion, didn’t you receive three dollars in payment for that service?A  I  didn’t receive one penny; M r. K elly  offered me two dollars and I  refused to take it, I  said I  didn’t think it worth while to take it.40 Q A nd you were then stationed at that time
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William J .  Saupe,  cross.across the street from the Kelly’s, where the Kelly’s resided?A  Yes I  was originally at the time.Q And they had the system in vogue which isnow in vogue?A  Yes.Q That means that a fireman is on duty at the station house at all times except meal times and an ^  occasional day off?A  Twenty-one hours out of every twenty-four.Q Was that your day off that day?A  No, just merely in front of the quarters.Q Isn’t a fireman supposed to remain in theengine house?A  Not necessarily, no.

The Court. That is a matter of no conse­quence whatever, not the slightest.A  I was within hearing of the hell. 20
Cross examination by Mr. Moriarty.Q Do you remember in the spring of 1912 after Frank Grant had been placed on the fire depart­ment, and after the Grants had moved from Bruce street, meeting Mrs. Grant, while she was passing the fire house, and having a conversation with herthere? .A  I believe I  had several conversations withMrs. Grant. , , , r n.Q Did you say to her then, did you ask her how 30Frank liked the fire department; then did you say to her “ Did you hear that Edward is drinking up all the money; did you hear who signed the papers,I was one of them?”A  I told them, yes.Q And when asked by her why you had done it you said “ I had been around this house for a good many years, and when Edward told me that every­body would get a share in it I  couldn’t refuse, be-

10
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Dr. Hugh F . Cook, direct. 4sides Edward told me everybody would get a share in it?”

Mr. Beers. I  object to this; he would have to call the witness, making him his witness; this is not proper cross examination.
The Court. I  do not think it is cross exami­nation. He has already stated, it seems to me, 10 a11 tllat you desire to prove. He has stated thatwhen he asked the old gentleman what about the rest of the old family, that the old gentle­man said that Edward would care for them.■ .A Edward would take care of Mrs. Moriarty and the Grant children.
.The Court. I  do not think you need any more.A  Particularly so the smaller girl of the Grants 

2q that kept house for Edward.Q {By Mr. Crosken.) He said he trusted Ed­ward?A  Yes, he said that Edward was a good boy, and he would look after his sister.Q {By Mr. Crosken.) And that he trusted him? A  Why, yes, sure.DOCTOR H U G H  F. COOK, sworn.
Direct examination by Mr. Beers 30 '* '0  You are a practicing physician in the City of Newark?A  Yes.Q How long have you been practicing as such? A  Nineteen years last March.Q Have you had any experience in mental dis­eases?A  I have had some.Q Have you practiced as an alienist?A  No, I  have not.'40
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Dr. Hugh F . Cook, direct.Q Did you know Thomas Kelly?A  I remember him, yes.Q Where did he live when you knew him?A  On Bruce street.Q Do you recall examining Thomas Kelly in the early part of the year 1911?A  I recall it, yes.Q Do you remember the month?A  I think it was in April. ®Q How came you to examine him?A  I was requested to do so by Mr.—his son.Q Then you examined him, did you not?A  I did.Q Tell the Court what you found?A  Mr. Kelly, the son, came to my office and asked me to examine his father, that he had some business transaction to put through and on account of him being an old man he wanted to feel sure that ^  everything would be satisfactory; I told him the proper way to do that, that the legal or proper way would be to have two physicians examine him, if he referred then to his sane condition, and he asked me at the time would I recommend anybody, and I said why I would recommend Doctor Burns, and we went there I think on the fifth of April and asked Mr. Kelly many questions, and we both agreed that he was sane and qualified to perform any business transaction.Q Well, you made the examination, did you?A  Yes.Q What did you find?

The Court. He has just told you that he was qualified to carry on a business transaction.Q I mean as to his physical condition?A  Physically the man was an old man with hardened arteries, otherwise I would say, consider­ing the man’s age, that he was in pretty fair condi­tion. 40
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Dr. Hugh F . Cook, cross.Q Did you have him move about any, doctor?A  I don’t think we did.Q Do you remember whether he moved about or not while you were there?A  I don’t think he left the chair.Q (By the Court.) You made a physical exami- nation of him?A  Except as to his reflexes, and so on, listened to his heart, and talked with him.
Cross examination by Mr. Moriarty.Q Who met you at the door, or who was pres­ent when you were making this examination?A  I don’t remember.Q Was Edward Kelly there?A  I couldn’t say.Q Who paid your bill?A  Mr. Edward Kelly.Q Do you remember the date of the visit?A  I think it was on the fifth of April, 1911.Q And how old a man was Mr. Kelly?

The Court. Well, you have got his age.A  About ninety.Q Did old Mr. Kelly ask you why you were ex­amining him, did he express any surprise?A  Not to me, no, because he was in the habit of seeing me off and on.Q (By the Court.) How often had you seen him before?A  Well, I saw the man a great deal while at­tending his wife, and talked to him pretty nearly every time I went to see her.Q (By the Court.) Well, his wife died in 1909?A  Well, during her illness I saw a great deal of him, and then following that I really don’t remem­ber, because whenever he had any little sickness they would send for me, and I would probably make a visit or two.40
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Dr. Hugh F . Cook, cross.Q (By the Court.) How often Would you see him in the course of a year after that time?A  I don’t think I saw the man more than fouror five times after that.Q Did you know of those spells he had?A  He used to describe spells to me, tell me about his head, but I always thought that was due to the hardening of the arteries. ^
Cross examination by Mr. Laddey.Q Did you ever perform a like service forEdward Kelly?A  Examine Edward’s head?Q No, a like service, examining an old personat the request of Edward Kelly?A  Only his father.Q Not his aunt?A  No, I never did.

Mr. Beers. I object to that. 20Q (By the Court.) Did you ever see any evi­dences of mental unsoundness during any of your visits to him?A  I cannot say that I did, your honor.Q (By the Court.) Well, you hesitate a little;'what do you mean?A  Well, of course on account of the man’s age, we might say he was a little peculiar in some of his actions, but for what we were requested to go and examine him for we considered he was a sane man 30and knew what he was doing.Q Did he know that he was being examined byyou?A  You mean did we tell him what we were there for?Q Yes?A  I don’t think I told him; I  cannot speak for the other man. As I  say, he was in the habit of seeing me off and on, and asking him questions, andso on. 40
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Elizabeth Henry, direct.E L IZ A B E T H  H E N R Y , sworn.
Direct examination by Mr. Beers.Q Mrs. Henry, are you married?A  No, sir, I  am a widow.Q And where do you live?A  61 Pierce street.Q Did you ever keep a store on Bruce street?A  87 Bruce street.Q How long did you have the store there?A  Six years and four months, 1905 to 1911.Q Did you know Thomas Kelly?A  Yes, through coming in and out of the store. Q Did you know Edward Kelly?A  Yes.Q And the Thomas Kelly you refer to was the father of Edward Kelly, do you know?A  Yes.Q He visited your store how often?A  Two and three times a week.Q {By th\e Court.) Up to what time?A  Up until I  moved away, and that was the eighth of April, 1911.Q What would he do in your store?A  Well, he would get oil, and he would get a loaf of bread, and come in and ask for his paper of Hazel Nut tobacco, and sometimes two papers.Q {By the Court.) How far was your store from his house?A  Three doors.Q How many articles would he purchase at a time?A  Two and three sometimes, sometimes onlv one.Q And he would place the order himself, would he?A  Yes, sir.Q Did you notice whether he read from a paper or not?
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Elizabeth Henry, direct. ' tA  No, sir.Q Did he or didn’t he?A  No, sir.Q He did not?A  He did not.Q Was your store on a level with the sidewalk?A  Four stone steps he had to go up.Q Did he go up unassisted?A  Oh, yes.Q And did he return home with his purchases, these three articles, unassisted?A  Yes.Q Did you ever hold conversation with him?A  Just about how the weather was.Q When he entered your store what, if anything, would he say first?A  “ Good morning, Mrs. Henry,” he would always greet me as “ Good morning, Mrs. Henry” whenever he came in ; 1 always answered him “ Good morning, Mr. Kelly,” and I  always said “ How are you to-day,” and he would say “ I  am pretty well to-day.”Q Did he ever joke with you?A  Well, just about how the weather was, or something like that.Q Do you remember w hat he said?A  Not just exactly, just little jocular.Q Would he tell you a joke?A  Ju st about how the weather was, or some­thing like that, I  took it as a joke.Q Who opened the door? Was the door closed when he would come in your store?A  Always closed; he always opened it himself.Q Would he close it himself?A  Yes, because I  was behind the counter, I  couldn’t come the entire distance to close it for him, he alwrays did that himself.
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Q How long was he in your store on the occa­sion of these visits?' A  Ju st a few minutes, until I waited on him, that is all.Q A t any time were there other customers ahead of him?A  Sometimes one or two in; he would wait a few minutes.
Cross examination by Mr. Moriarty.Q How did you come to be called as a witness? Did you talk this matter over with anybody before? A  No.Q Didn’t you talk it over with Edward Kelly? A  Talked this over with Edward Kelly?Q Yes?A  Not as I remember.Q You never told anybody about this?A  No.Q You didn’t tell Mr. Beers about it?A  Well, just—Q How did you come to be called as a witness? A  Ju st by mail.JO S E P H  R E IL L Y , sworn.
Direct examination by Mr. Beers.Q You knew Thomas Kelly, did you not?A  Yes, sir.Q And can you hear well?A  Not very, I am a little hard of hearing.Q In the month of April, 1911, did you have a conversation with Thomas Kelly?A  Yes, over the fence, sir.Q About his property that he was going to sell, or convey rather?A  Yes, sir.Q What did he say to you?A  He told me that he signed all over to Edward,40
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Jo s e p h  R e illy , cross.and I  told him he was a very foolish man didn’t hold the lines and run the horse by himself, be boss.Q W hat did he say?A  H e said “ Edw ard was a good boy,”  I  said yes, Edw ard was a good boy, “ and took care of me and stayed home to the la st.”Q D id  he say that he was going to sign the prop­erty over?A  H e told me he gave it  to Edw ard; then I  told him he was foolish for it, not to drive the horse as long as he lived, and he said he signed it  over to him.
C ro ss exam ination  by M r. Laddey.Q Y ou have known Thomas K elly  for quite a number of years?A  Yes, sir.Q How  long?A  Since I  have been a boy; I  worked with him too.Q D o you remember taking him home?A  Yes.Q From  Woodside?

M r . B eers. I  object.Q (B y  the C o u r t.)  That is a long time ago, is it  not?A  T hat is a long time ago, since I  was a boy.
M r . L a d d ey. I  want to show that at that time he was taken with sun stroke from which he suffered ever since.
The C o u rt. No, I  think that is too far back. Q H as he done any work since the last forty years?
The C o u rt. Mr. Edw ard K elly  admits he has not done any work for fifteen years; you need not prove that. I t  is not worth while to prove an undisputed fact twice, i f  you prove it  once that is enough.Do you deny he was sane at the time he exe­cuted the deed?
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D r . J o h n  G . B u r n s ,  direct.

M r . L a d d ey . W e do not deny sanity, except that he was extremely feeble minded.
The C o u rt. W ell, feeble, but do you admit that he had sufficient capacity to make a deed. Y ou do not set that up in your bill as the ground upon which you base your case. Do you deny now that he did not have sufficient capac­ity  to make a deed?
M r . L a d d e y . Yes.D O C T O R  J O H N  G . B U R N S , sworn.

D ir e c t  exam ination  by M r. Beers.Q Doctor, did you ever examine Thomas K e lly ?  A  Yes.Q When was it?
Th e C o u rt. W ell, on the occasion to which Doctor Cook has referred?

¡20 A  The fifth of A p ril.Q  ( B y  the C o u r t.)  Y ou went with Doctor Cook?A  Yes.Q ( B y  the C o u r t.)  Tell us what you found there?A  I  found that he was suffering from arterio­sclerosis.Q . ( B y  the C o u r t.)  A nything else?A  T hat is all.30 Q ( B y  the C o u r t .) How  about his physical con­dition?A  H is physical condition was such as I  would expect of a man of his age.Q ( B y  the C o u r t.)  And his mental condition? A  H is mental condition was an average for a man of his age.
C ro ss exam ination  by M r. M oriarty.Q W ho was there at the time of your examina- 

40  tion besides Mr. K e lly ?
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Jo s e p h  M o r ia r ty , direct.A  M r. Edw ard K elly  and Doctor Cook.Q A nd who paid you?A  M r. Edw ard K elly .

M r . B eers. I  w ill call M r. Hennicker, who was M r. K e lly ’s tailor, and he can testify that M r. K elly  w as able to go about.
The C o u rt. There is no doubt about that.J O S E P H  M O R IA R T Y , sworn.

D ir e c t  exam ination  by Mr. Laddey.Q Y ou are the husband of Annie C . M oriarty who testified in this case this morning?A  Yes.Q A nd you are living with her of course?A  Yes.Q You were acquainted with Thomas K e lly ?A  Yes.Q D id you pay any rent at 83 Bruce street?A  No, sir.Q W hat can you tell us about the acts and say­ings of Thomas K e lly ?
The C o u r t. Y ou must confine it  to a very lim ited period; I  do not think this evidence is going to amount to very much, and it  must be confined to the period w^hen the deed was signed; I  do not mean to say to the precise day but to a short time before and a short time afterwards.Q How frequently did you call upon Thomas K elly  during the years of 1910 and 1911?A  W ell, I  would be working, but may be every Sunday or Saturday afternoon until I  lived there, and then I  saw him every day, in the morning and evening.Q A nd when did you begin to live there, when did you move to 83 Bruce street?A  1911.
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Jo s e p h  M o r ia r ty , direct.

Q D id  you observe the relationship and the con­duct of Edw ard K elly  to his father, and vice versa, and, i f  so, what was that conduct?A  W ell, the conduct was that as far as I  know when he would see Edw ard coming or hear tell he was coming he would be nervous, and he would say “ How is he; is he fu ll” ; I  would say “ N ot very - bad” ; and I  bought him tobacco, and different things like that.Q Ju s t  confine yourself fo r  the present to the relationship and the conduct of Edw ard toward Thomas K elly  ?A  W ell, he never had much respect for him.Q W hat did he do and say to him ?A  The way he used to holler at him, when the old gentleman didn’t know hardly what he was doing, he said “ S it  down there, what are you doing, 
2 0  you make me sick.”Q Edw ard would say that to Thomas?A  Yes.Q W hat would he do?A  H e wouldn’t do nothing, he would sit down.Q How  did he treat him ?A  Treated him very rotten.Q W ell, ju st give us acts that have come under your observation?A  W hen he got the handling of this property 
30  his father didn’t have hardly a shoe on his foot, and the old gentleman asked me one day if  I  would nail a piece of leather on the sole of his shoe, and I  said I  would and I  did th a t ; I  said “ W hy don’t  you tell Edw ard to buy you a pair of shoes” ; “ I  wouldn’t ask him for nothing, he wouldn’t give me a paper of tobacco:”Q D id  he have plenty of money?A  M r. K e lly ?Q Y es, Thomas K e lly ?
40
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Jo s e p h  M o ria rty , direct.A  I  never knew him to have five cents in my life  unless I  would give it  to him, or somebody else.Q D id  you ever hear him ask for money?A  H e asked m e; I  gave him m oney; he said “ I t  is Christm as Eve, and” he said “ I  expect Edw ard is going to give me a ¡dollar or some change, he promised me a dollar” ; he never gave him the dollar, and that night I  gave him fifty cents, and the old gentleman gave my boy back twenty-five cents out o f that fifty , and then the little  hoy went and spent a  quarter for five papers of tobacco; he said “ Don’t tell Edw ard you bought me the tobacco or he w ill «cold me.”Q D id  he ever ask you at any other time for money?A  Years ago he did.Q Never mind years ago, I  mean during 1910 and 1911?A  O nly ju st as I  said.Q D id  he ever refer to having difficulty in ob­tain in g small amounts of money, the old gentleman? A  O f paying it?Q Y ou know the old gentleman smoked, don’tyou?A  Yes.Q D id  he always have money for tobacco?A  No, sir, he did not.Q D id  he ever tell you about it?A  H e stopped me, I  was going to work one noon tim e from dinner, I  lived at Thirteenth avenue and Bruce street, and he said “ Is little  Jo e  in ” ; I  said “ No, grandpa, he has gone to school,”  I  said “ W hat do you w ant?”  he said “ I  got no tobacco and noth­in g to eat” ; I  said “ W hat do you w ant?”  he said A  can of salmon” ; I  went to the store I  used to trade with, got the can of salmon and paper of tobacco, and he said “ I  got bread, but that’s the dog’s bread.”  Q D id  he tell you why he asked for those things?
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Jo s e p h  M o r ia r ty , direct.

A  Because he said Edw ard wouldn’t give it  to him.Q When you called on the old gentleman during the years of 1910 and 1911 did he recognize you alw ays?A  Sometimes. When I  would come in I  would say “ How are you grandpa” ; he would look at me a little  while, “ Who are you, I  don’t know you” ; I  would say “ Jo e ” ; “ Oh, yes, oh, yes, how are you, how do you feel,”  and maybe, in twenty minutes after that I  would be talking to him, and he would say “ W ho am I  talking to” ; I  would say “ Grandpa, don’t you know me, it  is Jo e ” ; “ Oh, yes,”  he saidthis head of mine is a ll gone, I  got no brains.”Q D id  you carry on a conversation with him?A  H old a conversation with him for three or four minutes, and he would drift off on something else; he couldn’t hold a conversation for anv length 2 0 ' of time.Q D o you know anything about his personal habits?A  H is  personal habits was— years ago I  can’t speak about his honor said, but at the time I  was livin g there, and for fifteen years before I  lived there he didn’t go out of the house, and didn’t work for forty years.Q I  mean personal habits, around 1910 and1911?30 A  Around the house he never had his clothes off only to change his underclothes, and then my wife would have to be maybe two weeks before she could get him to take his pants off and change his clothes; he generally slept in his pants, and Mr. Foyle, the undertaker, had to cut the pants off him when he died.Q Does the Saturday evening and Sunday church going remind you of anything in connection 
4 q with his personal habits?
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Jo s e p h  M o r m r ty , direct.A  Yes, he had a coat, what they call an old- fashioned swallow-tail coat, that is all the clothes lie had, and he would put the coat on and say “ I  am  going to church,”  and go as far as the gate.Q When did he do that?A  Sometimes in the evening and thought it was the m orning; sometimes in the morning he would do it, and he has slept in them different times.Q H e slept in the clothes that he went to church in ?A  Yes, that he thought he was going to go to church i n ; he would only go as far as the gate.Q Does his food remind you of any occurrence?A  H is food?Q Yes, what kind of bread did he have to eat?A  W ell, he said “ I  got bread there” he said “ but i t  is dog bread; Edw ard buys that for his dog, but” he said “ that is good enough for me, I  guess that is good enough for me.”Q How  was his health, the old gentleman’s health?A  W ell, his health was so good that when he would go down the back stoop, that was a couple of steps, he would have to catch hold of the banis­ter and hold himself up with that, and when he would get in he would sit in the chair, and he said “ Oh, a little  bit of exertion plays me out, I  am done, I  am near a  hundred years old.”Q D id you ever see any of these spells that have been testified to?A  I  did.Q Ju s t  describe one, w ill you, describe it?A  Oh, I  saw him in the spells, but I  heard of lots of them ; saw two, the first one I  saw he was stand­in g  just like this, at the end of the mantle-piece lighting his pipe, and all of a sudden he went “ Oh, oh,”  and I  grabbed hold of him, and the rocking chair was right near him, and he sat in the chair,
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Jo s e p h  M o ria rty , cross.and his head went back, and was like some one dead for a couple of minutes or more maybe; when he would come out of that he would get up and look around, or holler “ When did you come in ,”  and then start to light his pipe again.Q D id  you witness any conversation between Edw ard K elly  and his father?l . A  No, the only conversation that I  can say that I  know of, after we saw this transfer in the paper my wife wanted to know why she was left out, and what was the m atter with her; he said “ Edw ard is going to take care of y o u ; that big house we w ill give to Annie, won’t we,”  Edw ard said “ Yes, when the papers come back.”Q D id  you ever hear the old gentleman and Edw ard quarreling, or did you ever hear Edw ard quarrel with the old gentleman?

20  A  N ot any more than I said, the old man would get a little  bit fussing around and he would order him to sit down and be quiet.Q D id  he ever tell him anything else besides sitting down?A  N o ; he told him on one occasion he ought to go out in the yard with the dogs, and more than me knows that.Q W as Edw ard afraid of the old gentleman?A  No, it  was the other way.30 C ross exam ination  by M r. Beers:Q Y ou had trouble with the elder K e lly , didn’t you?A  Never in my life.Q The old man was to your knowledge opposed to your marriage to Annie, was he not?A  H e was not.Q D id n ’t the old man say that you were a drunkard and he didn’t want Annie to m arry you? A  Never said i t ;  I  was keeping company for40
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Jo s e p h  M o ria rty , cross.five years before I  got married, and he would be standing at the gate and w aiting for me to come Wednesday, Frid ay  or Sunday when it  was beau night, and I  would say “ Mr. K elly , ‘how do you feel” ; “ W ell, I  often felt better.”Q B u t he didn’t permit you in the house when you were courting Annie, did he?A  Yes, sir.Q Y ou were married quietly, weren’t  you?A  Not to her father or mother.Q  Y ou married without the knowledge of Thomas K e lly , didn’t y o u ; you went off and were married secretly?A  W ell, I  got married.Q D id  you get married secretly?A  N ot secretly, no; I  got married.Q  ( B y  the C o u r t.)  How long ago was this?A  I  got married in 1886. 2 _

The C o u rt. I t  is not worth while to go into this.Q D idn ’t you have trouble with the old man rig h t along up to almost the time he died, because, you were a heavy drinker?A  No, sir.Q Because you were not'supporting your fam ­ily ?A  I  always did, and never asked of anybody else for any aid, and worked hard all my life  and raised a  big fam ily.Q I  understood you to say that for fifteen or twenty years M r. K elly  didn’t get out of the house?A  I  didn’t say twenty years.Q For fifteen years?A  Around that neighborhood, that is, not much further than the gate, and started to go to church, and my wife went out to look for him and there was a  gentleman fetching him home.Q How often did you give the old man money? 40
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Jo s e p h  M o ria rty , cross.A  W ell, I  guess i f  it was a ll counted up it would be in the neighborhood of about five dollars; I  gave him a h alf dollar on one occasion, and my wife and I  went down to a show and when we came back___Q Y ou were very friendly with Edw ard K elly , weren’t you?A  W ell, when I  was keeping company he was only a little  boy.Q Y ou were very friendly with Edw ard K elly , weren’t you?A  W hy, we were all friends.Q I  repeat, you were very friendly with Edw ard K e lly , weren’t you?

M r. G rosken . I  object to that, I  do not see how that is m aterial.
M r . B eers. I  attempted three times to finish my question but the witness does not permit me 

20  . to. .
The C o u rt. A sk  the question.Q You were very friendly with Edw ard K elly , weren’t you, up to and including the time that he boarded at your home?A  A lw ays friendly.Q A nd then when he left your home to become married you ceased your friendship for him, didn’t you?A  No, not until after an argument.

3 q Q That argument took place ju st before he left your home, did it?A  .Yes, sir.Q A nd you threw his picture down the stairs, didn’t you, when you had this argum ent?A  No, s ir; about three days after M r. Rowe’s son and Jo h n  F ritz  came up with an automobile; he went in  his bedroom to take out a ll the clothes belonging to him, and different books and things, and his picture was in the parlor, and I  said “ You 40 m ight just as well take this too.”
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Jo s e p h  M o r ia r ly , cross.Q Y ou threw it  down the stairs after him?A  No, I  laid it at the head of the stairs.Q Y ou  had this trouble with him when you learned he was going to be m arried?A  A llow  me to explain why.Q D id  you or didn’t you?

The C o u rt. I t  is not worth Avhile to go into i t ;  he said he had a controversy with him.Q  W ere you friendly with the old m an?A  Alw ays.Q  G ot along nicely with him?A  N icely ; from the day I  got married to five years before he died 1  bought him all his hats.Q Y ou  were friendly with him right up to the tim e of his death, were you?A  Yes, sir.Q H e had no feeling against you, did he?A  Nothing as I  know of, in  my life.Q  Carried on conversation very nicely with you? A  A nd always glad when Jo e  would come.Q  Y ou  are Jo e ?A  I  am Jo e .Q D idn ’t he get angry at you?A  Never in his life.Q Talked nicely with you?A  A lw ays talked nice.Q  D id  not in the course of the conversation criticise you at a ll?A  N o, sir.Q Carried on a nice conversation with you?A  Y es, a nice conversation.Q D idn ’t criticise yofi?A  In  no way at a ll, only sociability, that is all. Q W as he real sociable with you or did he show he had some feeling against you?A  I  think he liked me very much.Q How  did he show you that, by conversation? A  The way he acted.
Jersey State Library
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Isa b e lla  G ra n t, direct. <■ 1

Q The way he talked to you about it?A  About what?Q About these things that made you feel he was real sociable and liked you?A  In  conversation, or anything at all he was always ready for to say something; when I  would be going “ W hat are you going so soon for?”
10  R e-d irect exam ination  by Mr. Laddey.Q W hat was this argument about with Edw ard K elly ?

Th e C o u r t. I t  is not worth while to go into that. H e had some feeling against Edw ard K e lly ; he admits that.Q W hat kind of conversations were these you had with the old gentleman?A  Ju s t  merely talking, he would talk about the 
20  * dogs, or he would talk about times when we lived across the street, that is my people and I , thirty- five years ago, and “ D o you know this one and that one,”  that is about all.Q W as he able to talk for any length of time?A  N o ; he would start on one thing and he would wind up on something else.I S A B E L L A  G R A N T , sworn.

D ir e c t  exam ination  by Mr. M oriarty.Q W hat relation was Thomas K elly  to you?A  Grandfather.Q D id  you ever live with your grandfather and Edw ard?A  Yes, I  did for a couple of months.Q W hen did you go there?A  In  the latter part of Ja n u a ry  and the first part of February, U ncle Edw ard came up for me one night and asked papa if  he would let me come down because A u n t A nn wouldn’t come down, but40
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Isa b e lla  G ra n t, direct.papa didn’t care very much about it , but then he let me go, to be obliging to Uncle Edward.Q (B y  the C o u r t.)  This was what year, theyear in which he died?A  No, your honor— yes, when he died.Q ( B y  the C o u r t.)  Were you there when hedied?A  N ot when grandpa died; when A unt A nn  d ie d ; I  wasn’t there when grandpa died.

The C o u rt. W hat do you want to prove by this witness?
M r . M o ria rty . This witness was living with them at the time the deeds were executed, and not at the time of the death; the death of the father was about a year after, and she was there a t  the time A u n t A nn died.
The C o u rt. A s I  understand Annie K elly  died in March, 1911.
M r . M o ria rty . Yes.
Th e C o u rt. A nd Thomas K elly  died in Jan u - ary , 1912.
M r . M o ria rty . Yes.
The C o u rt. W ell, that was not a year. Now you are testifying to what occurred when?
M r . M o ria rty . W hen Annie died, about fif­teen days after, when the deeds were signed.Q  How long did you remain there?A  About two months or a little  longer, but I  should judge around two months.Q About what time of the year was it  when youle ft?A  I t  was arouud Easter time.Q Now what did you do there?A  W hy I  cooked the dinner and took care of the house and cleaned it, and took care of grandpa, and did everything there was to do in the house.Q  W ho did the washing and ironing?
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Isa b e lla  G ra n t ,  direct.A  A u n t A nnie always did the washing and iron­ing every week.Q D o you remember the time A un t A nnie died?A  Yes, sir.

M i . M o ria rty . I  m ight say for your honor’s inform ation that A u n t A nn is the short name by which they called A nn K elly , from whom Thomas K elly  inherited the property, and when they talk of A u n t A nnie that means Mrs. M oriarty, the daughter of old Thom as; A un t A nn  is the old aunt.
The C o u rt. Yes, I  understand that.Q You remember the time A u n t A nn died?A  Yes, s ir; I  was there the night she died.Q W ill you tell us what happened that night?A  W hy A u n t A nn died around eleven o’clock, and then A u n t Annie was there, and another woman, I  forget her name, and after A u n t A nn died why Uncle Edw ard sent me down to bed, and A u n t A nnie went home, and then a little  while after I  came down Uncle Edw ard came down and he had a big roll of bills, like that (in dicatin g), and he said “ Look, k id .”

Th e C o u rt. W hat do you want to show by this witness?
M r . M o ria rty . M y purpose is merely this, to show the conduct leading up to the transaction; there was only a period of fifteen days there, and i f  there are any symptoms of unfairness from what happened in that period I  want to show i t ;  that is my only purpose; I  want to show the course of conduct from the time when the old man first got the property until fifteen days after he disposed of it.Q W ell, what happened?A  W hy A u n t A nn  died, and Uncle Edw ard sent me down to bed, and A u n t A nnie went home; a
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Isa b ella  G r a n i, direct.little  while after Uncle Edw ard came down and he had a roll of bills, he said “ Look kid, what I  found under A u n t A n n ’s dresser.” Then he went up­stairs again, and I  went to bed, and then the under­takers came. The next morning, he was intoxi­cated of course all the time, the next morning he came downstairs and he said “ Look what I  found under the mattress, some more money, she certainly was a queer woman, look where she hid her money” ;I  said “ Y ou are a wise one, you know where to find it ” ; he said “ I  sure am, kid ,”  and that was the end o f  the money; the undertakers came in ; I  tried to quiet U ncle Edw ard, and I  couldn’t, he was so in ­toxicated, he told, me to tell the undertakers to go to, you know, h— , an dthen he didn’t  go up, so I  went up, and then A u n t Annie came and she looked after the undertakers; he was intoxicated all dur­ing the wake too.Q D id  you see your grandfather with any money?A  W ell, I  saw him Tvith two cents and a nickel once, he showed it  to me, he had it in his pocket, and he gave me the nickel to get him some tobacco.Q D id  you ever see the money that Edw ard found in his possession? .A  H e  didn’t  know anything about that, he was ignorant of that money, he never knew anything about it.,Q D id  you ever see Mr. W oodruff, the lawyer?A  Yes, sir, I  did.Q When was the first time you saw M r. Wood­ruff?A  One morning I  went to the door and this M r. W oodruff was standing there; I  didn’t know him then of course; he asked me for Uncle Edw ard; I  asked him who he w as; he said “ Mr. W oodruff, a law yer” ; I  said “ Step in ” ; I  went in and called U ncle Edw ard, and he sent me outside; that was the first time, and then he called again.
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Isa b ella  G ra n t, direct.

' Q T hat first time where was your grandfather?A  Grandpa at that time was out in the yard.Q D id  your grandfather go inside with Uncle Edw ard and Mr. W oodruff on that occasion?A  No, sir, he did not, he didn’t know, he was gone before grandpa came in.Q Then did you ever see M r. W oodruff again?A  Then I  saw him again one day, I  was sweep­ing out in the yard, I  saw Uncle Edw ard and Mr. W oodruff w alk out towards B an k street.Q D id  you ever see him any more?A  I  saw him once m ore; on that occasion I  was getting dinner; I  told grandpa to come in to dinner, and he said “ Where is U ncle Edw ard” ; I  said “ He is inside with Mr. W oodruff” ; he said “ W ho is Mr. W oodruff” ; I  said “ H e is a law yer” ; he said “ W hat does a lawyer want here” ; I  said “ I  don’t know, 
2 q * grandpa, you w ill have to ask Uncle Edw ard,”  and we dropped the subject.Q D id  you ever hear your grandfather talking about transferring the property?A  Oh, I  did once.Q W hen was that?A  One morning grandpa said to me “ I  didn’t sleep last, night.”  I  said “ You didn’t, how is that” ; he said “ I  am worried,”  he said “ Uncle Edw ard had me up talkin g last night, and he wants me to 
20 give Mm  the property, he could take care of it, I  was so old I  couldn’t, i f  I  let him have it he would take care of it, and everything would be all right” ; I  said “ You should not worry” ; he said “ I  should worry, because I  haven’t anything to say, in the end I  w ill have to give it to him anyw ay.”Q W hat was the conduct of Edw ard and your grandfather towards one another?A  Uncle Edw ard was aw ful mean to grandpa, he treated him terrible; I  thought he told an aw ful 
40  lie when he said that grandpa used to scold him,
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Isa b e lla  G ra n t,  direct.

because he was awful mean to grandpa; I  used to feel sorry for grandpa the way he would order him around, just like a dog.Q How about some of your grandfather’s habits, can you tell us anything about them?A  H e had very peculiar habits, he used to get up early in the morning, may be four o’clock, and he would eat bread, stale bread, and he had a cup and he used to put a ll kinds of liquids in it  from the table and lay that on the sink and drink it now and then, and he used to sit by the fire days that were roaring hot, he would sit by the fire, he would be so cold, and have a thick sweater on and a coat, and he never took his clothes off when he went to bed, would even wear his hat.Q D id  you ever hear your grandfather askEdw ard for any money?A  Y e s ; I  often asked him to give him a nickel 2o for tobacco, and Uncle Edward would have such an uproar and there would be a quarrel, and he wouldn’t give it  to him ; he said “ I  gave you a nickel for tobacco last week, what did you do with th a t,”  and grandpa said “ Do you expect a nickel to last forever,”  and they had a quarrel, and one day they had a quarrel and Uncle Edw ard told grandpa to get to h—  out with the dogs, and grand­p a had two spells, and I  was there all alone and didn’t  know what to do with him. 30Q W as your grandfather afraid of Edw ard or Edw ard afraid of your grandfather?A  G randpa was afraid of Uncle Edw ard. U ncle Edw ard used to order grandpa around a ll the time, he couldn’t  have a word of his own, he would have to sit in  that chair, i f  Uncle Edw ard saw him around he would give him a look, or say something to him, he was very mean to him, verymean. 40
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Isa b e lla  G ra n t,  cross.
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C ro ss  exam ination  by M r. Beers. <Q How  old are you?A  Twenty.Q W hat year were you born in?A  1895.Q Where do you live?A  62 Fourth street.Q W ith  whom?A  M y brothers and sisters.Q A nd you are single, are you not?A  Yes, sir.Q  You were on friendly terms with your A u n t A nnie?A  Yes, I  was.Q I  mean with Mrs. M oriarty. I  am going to call her M oriarty?A  W ell, I  was on friendly term s; we weren’t in the habit of quarreling.Q Y ou  were on friendly terms with her, were you not?A  Yes.Q  A nd you visited her right along for some years?A  V isited A u n t Annie?Q Y es?A ? No, I  never went to visit her.Q W hen did you visit her last?A  O nly when she came over to grandpa’s.Q How  often have you seen A u n t A nnie in the past year?A  I  think I  saw her about four times, I  can’t ju st think how many times.Q A nd before A p ril last how many times had you seen her within five or six months?A  Five or six m onths?Q Yes, the five or six months before A p ril last, how many times did you see her; h a lf a dozen times or a dozen?
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Isa b e lla  G ra n t,  cross.A  No, sir, I  saw her three times I  think.Q Before that?A  Before this past A p ril?Q Y es?A  Yes, sir.Q Y ou were not subpoenaed to appear in this court A p ril last, were you?A  No, sir, I  was not.

7 7  1 AQ I t  was in the morning, was it, that M r. K elly , your uncle kept his father in the chair?A  H e didn’t keep him in it, he used to tell him when he would be home, Uncle Edw ard wouldn’t be home in the morning, of course he was home different times during the day when he wasn’t work­in g , and that is how I  say he did treat grandpa.Q Used to keep him in the chair?A  No, not force him in it, but i f  he was around he would say “ G o sit in your chair, you are a nui-  ̂sance.”Q How  long did you live there?A  About two months or so.Q W hen did you quit there?A  No, I  wasn’t there at a ll when grandpa died; when A u n t A nn died, I  was there a short time after she died and then I  went home.Q W ho cared for you while you were living with the old m an; Edw ard did, didn’t he?A  I  don’t know if  he cared for me or not.Q I  mean to say he provided for you?A  W ell, of course I  was there working for him,I  am sure he would have to provide for me in re­gards to food.Q H e bought you your clothes too?A  No, sir, he did n ot; he bought me one thing, and that was Easter, he promised me a dress, and he gave me a new dress and coat and hat, and that is a ll Uncle Edw ard ever gave me, and I  think I  deserved that, I  worked for it. 40
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M a tild a  Sh ip m a n , direct.

Q Y ou do not feel friendly towards your uncle, do you?A  W ell—Q D o you or don’t you?A  W ell, I  don’t feel unfriendly; I  never had any quarrel with Uncle Edw ard.Q WThy did you look at him so fiercely when 
1 0  you le ft the stand?A  I  wanted Uncle Edw ard to look at me, I  was so surprised the lies he was telling up there, and I  wanted to look at him to see if  he would look at me. Q You wanted him to look at you?A  Yes, to see, because I  am surprised, because I  didn’t think he would tell such lies.Q D id  you ever complain to U ncle Edward while you were livin g with him?

M r . G rosken . Com plain about what?20 Q About the conduct of Mr. K elly  towards his father?A  Yes.Q W hat did you say to him?A  I  didn’t say it to him, of course I  was too young then.M A T IL D A  S H IP M A N , sworn.
D ir e c t exam ination  by M r. Laddey.

3 Q Q Y ou  are the sister of Mr. Joseph M oriarty? • A  Yes.Q  A nd you were acquainted with Thomas K e lly ?A  Yes.Q D id  you see him in the year 1911?A  Yes, sir.Q Can you tell us something about his conduct, his habits, and also his relationship with Edw ard? A  W ell, I  know he used to have those spells.
T h e C o u rt. Never mind about the spells,40
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M a tild a  Sh ip m a n , direct.we have had so much evidence on that subject it is not worth while.Q D id  Thomas ever complain to you about Edw ard?

The C o u rt. Y ou can call the witness’s atten­tion to the conduct of Edw ard, as you call him,. toward his father.Q I  would like you to inform the Court as to 1 0  what you know of the conduct of Edw ard toward his father?A  I  used to go there a few times after Mrs.K e lly  died, and I  brought him pie and different things different times.Q ( B y  the C o u r t.)  Now confine your atten­tion to the last two years of Thomas K e lly ’s life ; what you saw as between Thomas K elly  and his son Edw ard during those two years; what did you see, i f  you saw anything? 20A  W ell, I  saw Edw ard different times there of course in the evening.Q ( B y  the C o u r t.)  W hat did he do?A  I  never saw Edw ard of course do anything to any one; he would come in in the evening and go out again, and that is about all that I  could, say that I  seen him do; of course his father got those spells, and I  was the one held his head.Q ( B y  the C o u r t.)  Never mind about the spells, unless they had something to do with 3Q Edw ard?A  W ell, I  don’t  know anything about what he said to Edw ard.Q D id  Mr. Thomas K elly  ever complain about Edw ard?A  W ell, he told me if  he had it  over again he would do very different, when I  brought him the pies dow n; I  didn’t  care to go much because I  was a little  bit tim id when he was alone.Q A nything else? •to
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M a tild a  Sh ip m a n ,  direct.

A  I  don’t know as there was anything else.Q Does the subject of bread refresh your mem­ory?A  H e said he had stale bread to eat, and that is why I  brought him those little  things.Q He complained then about that?A  H e complained about that and said i f  he had it  over again he would do very different, that is, he meant in regards to the property.Q Didn’t he complain about—
M r . B e e r s . T hat is a leading question.Q D id  he complain about anything else? Ju st search your memory?A  No, I  don’t remember anything else particu­larly .Q W ell, it is in connection with spells, don’t tell us about the spells, but something he complained 

20  about?A  W ell, certainly his mind was wandering, he would talk wandering.Q D id he ever complain about being left alone?A  H e did, he said he was very lonely, and that is before my sister-in-law came to live there, he said that A nnie had to come there to live to take care of him, he couldn’t be alone, he told me that.
M r . L a d d ey . Your honor doesn’t care to hear anything about the spells?30 The C o u rt. N o ; Edw ard K e lly  admits hehad these spells.

40
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F r a n c is  J .  G ra n t,  direct.F E A N  C I S  J .  G R A N T , Sworn.
D ir e c t exa m ination  by Mr. Moriarty.Q W hat relation are you to Thomas K elly?A  Grandson.Q Do you know anything about the conduct of Edw ard K elly  towards your grandfather during the lim ited period between the—

*  10
The C o u rt. D uring the last two years of his life.A  Yes.Q (B y  the C o u r t.)  Tell us?A  H e treated him very mean, he abused him in every way.Q (B y  the C o u r t.)  Give us an instance?A  I f  he would ask him for anything he would tell him to sit down, “ don’t be bothering me, I  have no money to give you, I  gave you some last week, 20 I  gave you five cents or so, what are you bothering about now, I  bought you a paper of tobacco.”Q { B y  the C o u r t.)  A nything else?A  WTell, I  recollect one time I  was living there, my wife and I  had been down to the Island and came home and it  was around twelve o’clock at n ight, and we heard grandfather downstairs, and I  went down there, and he was up, he was wonder­in g  where Edw ard was, and he said he had nothing to eat the whole d a y ; we went away in the m orning; 30so in  the meantime Edw ard came in, and. he was pretty drunk, and he started to talk to him about it, he said “ That is a fine way you are treating me, i f  I  had this to do over again I  would never do it ” ; he said “ G et to hell to bed with you.”Q D id  you ever see M r. W oodruff up there?A  Yes, I  saw him once on the back stoop talk ­in g  to my Uncle Edw ard K elly , I  was standing up­stairs in the room and could look out on the stoop; when they seen me they walked inside. 40



M a tild a  B u sh y direct.
134

Q D id  you see your grandfather around there? A  No.Q W hat were they doing on the stoop?A  They were talking.
Th e C o u rt. Never mind about that, M r. Thomas K e lly  was not there, he said he did not see Thomas K elly .10 Cross exam ination  by M r. Beers.Q Y ou are a fireman, are you?A  Yes.Q Y ou were a fireman during the time you are testifying to, weren’t you?A  I  was a fireman? No.Q W eren’t you a fireman at the time you are testifying to now?A  No.Q How  long have you been a fireman?A  Since November first, 1911.Q You are interested in this suit, you are one of the children of a deceased daughter of Thomas K e lly ?A  Y es, M atilda G ran t.M A T IL D A  B U S H , sworn.

D ir e c t exam ination  by M r. Laddey.Q Y ou are a daughter of Joseph and A nnie 30 M oriarty?A  Y es, sir.Q  Y ou  were acquainted with Thomas H . K e lly  of course? : ¿ ¡J: i i at*!A  Yes.Q D id  you see Thomas K e lly  frequently in the years 1910 and 1911?A  Yes.Q C an  you tell us something about the conduct of Edw ard K elly  towards Thomas K e lly ?40
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Matilda Bash , direct.A  W ell, different times I  seen him act very cross with him.Q H e acted cross?A  Edw ard with Thomas K elly , he would scold him and holler at him, and tell him to sit down, and a ll such as that.Q  Can you recall any specific instances?A  In  regards to the spells?Q Regarding the conduct, or the complaints onthe part of Thomas K elly ?A  H e often complained that he didn’t treat him right, and he wouldn’t buy him anything to eat, or even give him tobacco, he even complained of that.Q D id  you ever observe any hallucinations on the part of Mr. Thomas K elly ?A  A ny what?Q H allucinations, im aginings?A  Yes, one time he mistook me for a ra t; I  was 2o passing through the room, and he had been going around the floor with his cane, that is before my grandmother died, my mother was taking care of her, I  came down out of the dining room into the kitchen and he was going along the floor with his cane, and he said “ There is a rat, A nnie” to my mother, and he went to strike me, and she said “ No, father, that is T illie ,”  and he sat down on the chair, and I  went out.Q W ere you present at the last illness of ^  Thomas K elly ?A  Yes, sir.Q Now what do you remember of the circum­stances at that time?A  W ell, when he was sick?Q Y es?A  W ell, I  seen him, he went around, imagined he was seeing things, and all such as that.Q I  mean more particularly the day of hisdeath? 40
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Ethel Moriarty, direct.A  I  wasn’t there when he died.

The Court. W hat difference does that make?W hat do you want to show?
Mr. Laddey. Conduct on the part of Edw ard K elly  towards his father at the time of his death.
The Court. That was six or seven months after the deed was executed; that could not throw any light upon the case.
Mr. Laddey. I t  would tend to corroborate the mental disposition of Edw ard.
The Court. Oh no, I  do not think it  is worth wrhile. I  wrill overrule that.

Cross examination by Mr. Beers.Q  Y ou are a daughter of A nnie M oriarty?A  Yes.Q The com plainant in this suit?20 A  Yes, sir.
Mr. Laddey. I  have one or two more w it­nesses that would corroborate the last two. I  also have Mrs. A nnie M oriarty, and I  would like to offer her testimony to the statements and complaints made by Thomas K elly  on his death bed about Edw ard K elly .
The Court. W ell, I  overrule that.E T H E L  M O R IA R T Y , sworn.ton

Direct examination by M r. Laddey.Q You are also a daughter of Joseph and Annie M oriarty?A  Yes, sir.Q A nd you were living at home in the years 1910 and 1911?A  Yes.Q O f course you were acquainted with your grandfather, Thomas K e lly ?A  Yes.40
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E th e l M o r ia r ty , cross.Q Can you tell us anything of the conduct of Edw ard K elly  towards his father Thomas K elly  in the years 1910 and 1911?A  Yes, I  can ; I  was working in the day but when I  did see him he wasn’t very good to him, he was very mean to him, very mean.Q Give us the facts?A  I f  he would see him out at the gate or stand- ^  in g  around, he would say “ G et out of my way, go in  and sit down, you are always in the w ay,”  and get hold of him and push him down by the chair.Q A nything else? D id  Thomas ever complain, did you ever hear your grandfather complain about Edw ard?A  Yes, he would say to me “ Gee, U ncle Edward is aw ful mean to me.”Q D o you remember any other specific instance, any particular scenes between Thomas and Edward K e lly ?A  No, I  don’t remember much because I  would be working a ll the time and not home during the day.

Cross exa m in ation  by Mr. Beers.Q Y ou are related to Mrs. M oriarty, are you?A  Yes, sir.Q Y o u  are a daughter?A  Yes, sir.
M r . M o ria rty . N othing further, except we 3q have testimony as to the conduct of Edw ard. K elley from the time of the m aking of the deeds until the death of his father, up to the tim e of his death; it  amounts to about the same thing, but it shows the continual domination over him.
The C o u rt. I  do not think it  would throwmuch light on the case.
M r . M o ria rty . I  just wish to have it  appearon the record as offering that. 40
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Margaret Clarey, direct.
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The Court. W ell, you can offer it  i f  you want to, but it  does not strike me as very im­portant.
Mr. Moriarty. W ell, we rest.
Mr. Laddey. I  would like to offer another witness as to the serious charge made by Thomas K elly  against Edw ard K e lly  at the time of his death.
The Court. I'overrule that.M A R G A R E T  C L A R E Y , sworn.

Direct examination by M r. Beers.Q W here do you live?A  Dover.Q How  long have you lived in Dover?A  A  few months.Q Prior to that you lived in Newark all your life?A  Yes.Q Y ou knew Thomas K elly  in his lifetim e?A  Yes.Q A nd Edw ard?A  Yes.Q Y ou were his mother-in-law?A  Yes.Q  H is  first wife was your daughter?A  Yes.Q D id  you ever have a conversation with Thomas K elly  about deeds that he signed?A  I  did.Q W hen was that and what did he say?A  H e was pretty well then, a while before he died, and I  went to see him, and he gave me a chair and I  sat down, and he said, told me that he was going to give this money to Edw ard, he said “ Edw ard has been a very good boy and he has always taken care of me” ; he said “ The lawyer told40
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Margaret Clarey, direct.me “ I f  I  give this money to Edw ard wasn’t I  afraid Edw ard would put you in the street and you wouldn’t have anything” ; he said “ No, Edward is a  good boy, he would not do anything of that kind.”Q W as there anything said about signing papers?A  N o ; he ju st told me he had this lawyer and he had M r. Foyle.Q W hat did he tell you he had done?A  H e told me that he had the papers all signed over to Edward.Q  For what?A  F o r the property.Q D id  you ever live in the house with Thomas K e lly ?A  I  was in the fam ily, yes.Q  D id  you live there at any time two years be­fore his death?A  No, but I  had visited there.Q D urin g the .two years before his death?A  Yes, I  went to see him.Q How  often?A  N ot very often, I  would pass and stop in to see how he was.Q D id  you have a conversation with him then about Edw ard?A  N o ; I  just merely asked how Edw ard was, that is a ll.Q  W h at did he say?A  H e would always say “ Edw ard is still the good boy.”Q D id  he ever complain to you about Edw ard’s conduct towards him?A  Never complained in  his life , because he couldn’t.Q D id  you carry on conversation with the old m an?A  Oh, very often, he would talk , he always acted very pleasant with me.
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M a rg aret C la re y , d irect .Q  D id  you have any difficulty in carrying on conversation with him ?A  Never.Q D id  he move about any wThile you were there?A  H e always moved; every Saturday he took his bath and shaved himself, and he never lie down in his clothes while I  was there, and I  was there seventeen weeks, he m ight during the day time but 0 never at night, he always went to bed.Q ( B y  the C o u r t.)  Y ou are now speaking of something he did more than two years before he died?A  Yes.Q W as this more than two years before he died?A  Yes.Q Were you ever there when he retired, or did you know how he dressed?A  No.

20 Q Ju s t  a moment. A t  any time during the two years before he died?A  No, I  never did.Q W hen you visited him these two years before hie died how did he appear in his person?A  W hy he appeared all right to me, he would always look nice and tidy and clean, he always had good clothes on him, and he always sat in a chair of course; I  considered him a very old man.Q D id  you have any conversation with the old man about M r. W oodruff?A  Oh, n o ; he just told me that it  was a lawyer, that is a ll, and M r. Foyle.Q  D id  M r. Edw ard K e lly  give the old man anything on the occasion of these visits that you made him?A  W ell, as far as I  can tell about Edw ard, he always kept his father.Q How  did you know that?40
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Margaret Clarey, cross.A  The father always had tobacco when 1 SaW him, and he was always smoking.Q  How did yon know who gave it to him?A  I  knew there was nobody else gave it to him, his sister did give him a little , but nobody else ever gave him anything.
C ro ss exa m in ation  by Mr. M oriarty.Q Y ou  say, Mrs. Clarey, that when you had this 10 conversation about the property being transferred to Edw ard by his father that the deeds were already executed?A  That I  couldn’t tell you, but he said he had done it, that is all.Q H e said that he had done it?A  H e had done it.Q How many years before M r. K e lly ’s death did you have this conversation with him?A  W ell, about the property, why, it  wasn’t years 0 a t  a ll before his death, it  might have been a short tim e, it  wasn’t years.Q How long was it?A  I  just can’t remember the time but I  know it  wasn’t any years.Q W hat time of the year was it?A  I  believe it was some time around, well, I  ju st can’t really tell you, I  don’t remember, but I  know it  wasn’t in  the years.Q D o you remember coming to the house?A  Oh, I  was there a ll right, and I  remember him tellin g  me that, and he got up and gave me his chair, and I  said “ No, I  w ill take another one” ; he said “ No, you sit in that one” ; and he -stood with his hack to the stove and his two hands behind his back, like that (indicating).Q  How many times were you there the last two years of his life?A  I  wasn’t there many because I  hadn’ t any call 40
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M argaret C la re y , re-direct.there then; i f  I  was passing I  would run in to see him, but of course I  have knocked on the door, I  have been there and knocked on the door but the fam ily upstairs wouldn’t let me in.Q How many times were you there?A  I  was there four times and rang the bell, and I  knew they were in but they wouldn’t let me in.Q A t  the time he.told you about this, the grand- ■ father, did he tell you that Edw ard had promised to support him ?A  No, he didn’t tell me, because he knew that I  knew Edw ard always done it , so he didn’t have to tell me.
Gross exa m ination  by M r. Laddey.Q D id  I  understand you correctly when you testified that Edw ard’s lawyer, that the old gentle­man told you that Edw ard’s lawyer had informed 20 him ?A  No, he didn’t say Edw ard’s lawyer, he said a lawyer, and M r. Fo y le; of course I  didn’t know the lawyer, but Mr. Foyle I  am well acquainted with.Q  D id n ’t you for a certain period feel angry with Edw ard K e lly ?A  M e? No, I  never held any spite against Edw ard at a ll, I  had no reason to hold spite against him.Q Isn ’t it  a fact that after your daughter died 30 that for a certain length of time your relations were broken off?

M r . B eers. W hat bearing could this have? 
T h e C o u rt. I  cannot understand.A  I  can’t say that, because I  never did.

40
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'W illiam  Sa u p e , recalled.W I L L I A M  J .  SA T JP E , recalled.
D ir e c t exam ination  by Mr. Beers.Q  Y ou testified in this case this morning, did you not?A  Yes.Q D id  you have an opportunity to observe the conduct of Edw ard K elly  toward his father at any time within two years prior to his death?A  Only in the way of the street.Q Ju s t  what was your opportunity?A  H e would come over to the engine house and look for him when he would be late coming from work to his supper, like that.Q W ho would look for him?A  The old gentleman.Q W hat did he say?A  H e would say “ Edw ard is late again to­n igh t.”Q D id  you see Edw ard come home late?A  Occasionally.Q D id  you hear conversation between the fatherand the son at that time?A  N ot only in a way that he would say “ Where have you been to-night, you are late again.”Q That is, his father complained of Edw ard?A  Yes.Q Did you hold conversation with the father concerning Edw ard, ever talk to you about Edw ard? A  O nly in the way that I  am telling you.Q Did he ever complain to you about Edw ard’s conduct?A  Y es, he said that he would stay out too late, he ought to be home earlier, that Is all.Q  D id  he complain about the way Edw ard actedtoward him ?A  No, he never said a word about that.Q How  far was the engine house of which you were captain from M r. K e lly ’s home?
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A  D irectly  across the street, 82.Q How would he come across and get back?A  W alk  right across with his cane.Q A lone?A  Yes.Q How  did he get about?A  Oh, like an ordinary person would.
1 0  C ro ss exa m ination  by Mr. M oriarty.Q W hen was this?A  W ell, in 1910 and 1911, while I  was there at 3 Truck.Q How  long were you at 3 Truck?A  I  was there nearly five years.Q That is from what date to what date?A  I  don’t know exactly the date but I  think it was M ay 5,1908, until October, 1913, something likethat, I  am not quite sure of that but very close to it. 20 ~Q W ho was livin g with M r. K elly  at that tim e?A  W hy I  believe this here little  girl, this G ran t girl was livin g there, taking care of the house.Q A nd did the old man come over from his house or would he send her over?A  H e would come over occasionally himself, not very often.Q W as he able to go up and down the stoop?A  W ell, he seemed to get along like anybody else would at his age, he didn’t seem feeble or any- 

30  thing of that kind.Q H e was not feeble?A  D id n ’t seem so coming across; of course he walked with a cane?Q W alked fast?A  W ell, medium, like an old person would.Q A nd Isabella would stay inside in the house while he came over?A  W ell, she would be outside around the side- 
4 Q w alk, in the yard somewhere.
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Ja m e s  V . M c G u ir e , direct.Q ( B y  M r . B eers. ) D id Edward ever abusé the old man?A  I  don’t know anything about that, I  wasn’t there.J A M E S  V . M c G U IR E , sworn.
D ir e c t exam ination  by M r. Beers.Q Y ou  are married? 10A  Yes, sir.Q Live with your wife?A  Yes.Q You are in business in Newark?A  Yes.Q  How long have you been in business?A  About seventeen years.Q  Y ou knew Thomas K elly ?A  Yes.Q And Edward Kelly, who appeared here to-day 20on the stand?A  Yes.Q D id  you visit Thomas K elly  within two years prior to his death. D o you know when he died?A  H e is dead about four or five years, I  don’t  know exactly the date.Q Y ou  remember when he died?A  Yes ; I  went to the funeral.Q D id  you visit him before his death, withintwo years? 30A  Yes, several times.Q How  soon before his death?A  M ight be a month or few months, I  had occa­sion to go .around there a good many times, social and business matters, and so on.Q D id  you have a conversation with him?A  W ell, different things, business used to take me around there mostly, but we used to discuss old times on the H ill .Q  D id  he know your fam ily? 40
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Ja m e s  V . M c G u ir e ,  cross.

A  Yes, he was acquainted with my father.Q How  long did the conversation last?A  According to what time we had to spare; he had a little  more time than I .Q Were they of any length?A  Some times hour or h alf an hour.Q D id  you have any difficulty in conversing with 10 M m ?A  N o, he was very fluent in his speech for a man of his years.Q D id  he ever discuss his son Edw ard?A  Yes, they always seemed to be on very good terms.Q D id  he ever complain to you about Edw ard’s conduct towards him?A  No, I  never heard only words of kindness from the old gentleman, I  never heard him complain 
20  about his son.Q W hat did he say about him?A  W ell—Q D id he say Edw ard done anything for him ?A  H e always said Edw ard took good care of his father.

C ross exam ination  by M r. M oriarty.Q W hat time was this, during what years?A  W ell, it  was up to, as I  say, within a few months of his death, I  had occasion to go around there once every month or two months on business, other times it would bring me through the street and I  would run against the old gentleman, he was out a good deal, I  would meet him on the stoop and we would talk about old times.Q Y ou would go around to see Mr. K elly  about business?A  No.Q You would ju st stop in when you were pass- 40 inS ?
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Ja m e s  V . M c G u ir e ,  cross.A  N o, no, the aunt sent for me, and of course Edw ard sent for me different times.Q Y ou live some distance from there?A  Oh, at that tim e; well, of course now I  live some distance.Q A t  that time did you live on W arren street?A  Yes.Q  Near N orfolk?A  Yes.Q  Y ou are in the metal ceiling line?A  Yes.Q Ever do any work for Edw ard?A  Yes.Q A ren’t you related in some way to Edw ard by m arriage?A  No, not at all.Q  Edw ard’s wife is a niece of the husband of your sister-in-law?A  I  can’t  follow you on that, but I  m aintain we are not related in any way.Q Do you know M r. P atrick?A  V ery well, my brother-in-law.Q  Is  Edw ard’s wife his niece?

The C o u r t  W ell, the relationship is so dis­tant it  is not worth while to go into it.
B y  M r . G ro sk en .Q W hat work did you do for Edw ard?A  Eepairs on the buildings.Q  H ave you been paid?A  Yes.Q  Does he owe you any money now?A  I  was paid for a ll the work we done.Q  H e  owes you no money at all now, does he? A  None at all.Q  H ave you talked this matter over with Edw ­ard K e lly  before you testified here?A  W e have discussed the case ever since the m atter was broached, oh, yes.
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E lle n  M c K e n n a ■, direct.

Q You discussed it  with M r. Beers also?A  W ith M r. Beers his counsel, je s .Q { B y  M r . B e e r s.)  W hen did you discuss it with me?A  A t  different times, I  m ight say only casu­ally.. , E L L E N  M c K E N N A , sworn.
D ir e c t  exa m ination  by M r. Beers.Q You owned the property in which Mrs. Henry conducted her store on Bruce street, did you?A  Yes, sir.Q D o you know when M r. Thomas K elly  died? A  Yes, sir.Q When was it?A  W ell, 1911 or 1913 I  think, I  can’t ex­actly tell the date.Q  You don’t remember the year, do you?

Th e C o u rt. W ell, you remember the time of his death?A  Yes.Q D id  you at any time within two years before his death meet him in Mrs. H enry’s store?A  Yes.Q D id  he have a conversation there with any­one about Edw ard his son?A  No, sir.Q D id  you ever talk  with him about Edw ard his son?A  No, s ir , he never said nothing only when the transfer was in the paper, and he came in one day, and he always called me N ell, he said “ N ell, I  am a rich man but I  am too old to enjoy it, but I  got one, it  is all his, for he is the best son that ever God let live, but he has a sister and he w ill never see her w ant.”Q D id  he say anything about who had been or was providing for him ?40
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E lle n  M c K e n n a , direct.A  W hy, Edw ard K elly .Q D id  he say that to you?A  W hy, he provided for his father and mother a ll his lifetim e I  should think.Q How do you know th a t; did you use to visit them ?A  They lived each side, their property was each side of mine.Q How  near to them did you live?A  Right adjoining fences.Q D id you carry on conversation with him over the fence?A  No, not at a l l ; only the father and aunt lived upstairs and when they built the house above—Q W ell, a ll right, but did you visit them at any tim e?A  N o, only when the aunt died.Q How  often did you talk with the father just 20 before he died?A  W hen I  met him in the store.Q How  often?A  I  m ight meet him maybe twice a month or maybe more.Q D id  he ever complain to you about his son’s conduct toward him?A  Never.Q D id  he talk  with you about his son?A  Never. 30Q Other than w hat you have just told us?A  That is a ll he ever told me.Q D id  you see the old man going about the neighborhood?A  W hy from the store to his own house, just the three houses.Q How  did he get along?A  Fine.Q How long before his death did you see him out? 40
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E lle n  M c K e n n a , cross.A  W ell, I  should think it was about three weeks.. Q W as he w alking then?A  'Yes.Q In  the store? . VA  -/Yes.'Q D id ’ you hold conversation with him?A  • T hat is a ll he told me, as I  tell you.Q B id 'y o u  ever talk with him about other things? ; .;i -A  Whenever I  would be com ing from church he would be Standing at the gate talkin g about1 one thing and another.Q Have any trouble in carrying on a conversa­tion with him ? i; .• A  No.Q Hovfr did his mind appear to you?A  Fine.Q  W aS he standing up or sitting down?A  H e was always at the gate when he was able to go out.Q W as he supported by anything?A  • NO.'-' :: • ‘ ' 'Q Standing apart from everything?A  A p art from everything; he was a tall fine old man.
C ro ss exam ination  by M r. M oriarty.Q H e was a big strong man, wasn’t he?A  T all.Q  Strong?A  Broad shoulders, fine build;Q H e often went further than the store though, didn’t he?A  W ell, every morning for years before he got so feeble he went to church, every m orning of th e ' year, that I  saw.* Q Before he got so feeble?A  Before he got so feeble. ;•Q How  many years ago was that?
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E lle n  M c K e n n a , cYobs.A  W ell, I  don’t know how long I  am out of the store, M iss H enry kept it after m e; it was in Miss H enry’s store that, he told her this, and she .came and told me, and then he saw me after and he re­peated the same, thing to me that he told MissHenry. i

q  i t  was remarkable, was it not, that such a feeble old maiivcould get down to your store?  ̂ lQ A  H e wasn’t  feeble, he could walk.Q D id  he ever tell you that A un t A nn  had given them rent free, and that his wife had worked at button holes; did he ever say that to you?A  They h ad . rent free a ll their lifetim e from their uncle, they .didn’t have to pay no rent when they lived in this property.
Q You knew, his wife worked?A  I  knew them a ll, I  knew them sin ce ,! was alittle  girl. , -  i ' , .  «20Q O ld Mrs. K e lly  worked up to about the timeo f her death, didn’t  she?A  I  couldn’t  tell you.' Q  (B y  M r . L a d d e y . ) Can you tell us with any degree of accuracy when Mrs. Henry moved away from your store?' a  W ell, I  should judge she is gone about seyen years. v,Q (B y  M r . L a d d ey .)  She is gone about .sevenyears? 30A  No, not seven.

M r . B eers. This is not proper cross exam i­nation. ,■ , ^
T h e C o u r t. I  do not think it  is at a ll im ­portant. ,, t u

40,
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Je n n ie  E .  B u r n s ,  direct.

J E N N I E  E . B U R N S , sworn.
D ir e c t  exa m ination  by M r. Beers.Q Y ou live on Bruce street?A  No, sir.Q  D id  you ever live there?A  No, put I  passed there very often.Q You knew Thomas and Edw ard K e lly ?A  Yes, a ll my life.Q D id  you hold conversations with Thomas K e lly ?  Do you know when he died, Thomas K e lly ?A  Yes, I  think he died in 1912, it  was cold weather, and the summer previous to his death I  used to see his sitting on the stoop, and I  would cross over and speak to him.Q How  long would you talk  with him?A  Ten or fifteen minutes.

<20 Q  H ave any trouble holding a conversation with him ?A  N ot at a ll.Q D id  he discuss his son Edw ard with you at any time?A  Not at a ll, never mentioned any of his chil­dren’s name to me in any way.Q Never complained to you about Edw ard’s conduct?A  D id n ’t mention his name in any way.30 ^  -Did you see the old man going about at anytim e?
T h e C o u rt. There is no doubt at a ll but up to the time of his death he was physically capa­ble of w alk in g; it  is not worth while to go into that.Q Y ou had no conversation with the old man about his son?
Th e C ou rt. She says not.40
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Je n n ie  E .  B u r n s , direct.A  N o ; I  asked him if  he knew me the first time I  went over, because I  hadn’t seen him in some time.

N ot C ross E xam in ed .

M r . B eers. The complaint and the amended com plaint set forth that the property in ques­tion was owned by A nn K elly , the sister of Thomas K e lly ; that she died without a w ill, and that Thomas K elly  inherited this property. Now I  suppose it is useless going into proof that that was so; it  is admitted by the plead­ings.
The C o u rt. W ell, the pleadings on both sides so state.
M r . M o ria rty . Yes.
The C o u rt. Then it is not worth while.

C ase C losed.



D ecree.
154

DecreeIN  C H A N C E R Y  O F  N E W  J E R S E Y .
B etw een

Com p lain an ts,
and

E dward J .  K e l ly , et als,
D efen d a n ts.

A n n ie  C. Moriarty and J os-
eph  Moriarty, her husband,

O n  B i l l  etc. 
D ecree.

This cause coming on to be heard upon B ill , A n s­wer and Replication, in the presence of Jo h n  Y . 
2 0  Laddey, solicitor for com plainants, and Grosken & M oriarty, of counsel with the com plainants, and of Louis J .  Beers, of counsel with the defendants, and the pleadings having been read and the evi­dence of the witnesses for the respective parties and the arguments of counsel heard and considered, it  is on this eighth day of February, 1917,Ordered, adjudged and decreed that the two deeds made by Thomas K elly  to Edwmrd J .  K elly  and dated A p ril 8 th, 1911, one recorded in Book X  48 
3 Q of Deeds for Essex County, New Jersey, on pages 280, etc., purporting to convey to the said Edward J .  K elly , in fee, the first tract and second tract here­inafter particularly described, and the other of said deeds recorded in Book X  48 of Deeds for Essex County, N evr Jersey, on pages 283, etc., purporting to convey to the said Edw ard J .  K elly , in fee, the third tract and fourth tract, hereinafter particu­larly  described, be and the same are hereby de­clared null and void except as hereinafter other- 
40  wise provided and are set aside as having been pro-
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Decree.cured by the said Edw ard J .  K e lly  from the said Thomas K e lly  for no valuable consideration, at a time when the said Thomas K elly  was of the age of about ninety-five years, was without means of support, had no other property, real or personal, and in m aking said deeds had not the benefit of any competent or independent advice. This decree, however, shall not affect the rights of M ax Breit- kopf and Pepi Breitkopf, his wife, in and to the lands and premises hereinafter particularly de­scribed as the third tract, which tract, in  considera­tion of the sum of $1,800 paid by them to the said Edw ard J .  K elly , was conveyed to them by the said Edw ard J .  K elly , by deed dated Ja n u a ry  20, 1914, and .recorded in Book V  53 of Deeds for Essex County, New Jersey, on pages 411, etc.I t  is further ordered, adjudged, and decreed that the defendants pay to the com plainants, or their solicitor, the costs of this suit to be taxed and also a  counsel fee of $150.00 (one hundred and fifty d ollars), to be included in the taxed bill of costs, and that the com plainants have execution therefor according to the practice of this court. ,I t  is further ordered, adjudged and decreed that the mortgage for $ 1,000  made by the defendants, Edw ard J .  K elly  and M argaret K elly , his wife, to Louis J .  Beers, dated A p ril 22nd, 1915, and re­corded in Book I  34 of Moi-tgages for Essex County, New Jersey, on pages 279, etc., covering the first tra ct and second tract of said lands and premises, hereinafter particularly  described, which mortgage was assigned to Henry: Ahrend by Deed of A ssign­ment dated Ju n e  26th, 1915, and recoi'ded in  Book 124 of Assignments of Mortgages for Essex County, New Jersey, on pages 316, etc., be and the same is hereby declared null and void and of no effect as to the com plainants and a ll of their estates, rights, titles and interests in  and to the said lands and
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premises, but is a lien on all the estate, right, title and interest of the said Edw ard J .  K elly  in and to said lands and premises, said Louis J .  Beers and H enry Ahrend having taken said mortgage with knowledge of all the rights and equities of the com­plainants.I t  is further ordered, adjudged and decreed that 10 defen(ian t Edw ard J .  K elly  is indebted to the said com plainants in the sum of $1 ,2 0 0  with inter­est at six per cent, per annum from Ja n u a ry  20, 1914, said sum of $1,200 being two-thirds of the purchase price received by the said Edw ard J .  K e l­ley, from M ax B reitkopf and Pepi Breitkopf, his wife, for lands and premises conveyed to them by the said Edw ard J .  K e lly , as aforesaid, said lands and premises being hereinafter particularly de­scribed and designated as the third tract, and that 20 comPlainants have execution therefor according to the practice of this court.I t  is further ordered, adjudged and decreed that the said Edw ard J .  K elly  pay to the com plainants the further sum of $1,042.58, the com plainants’ share of $1,563.87, appearing from the accounting and evidence of the said Edw ard J .  K e lly  to be the balance of the rents collected by the said Edw ard J .  K e lly  from the said lands and premises over and above the moneys expended therefrom by him, and 
30  that com plainants have execution for said sum of $1,042.58 according to the practice of this court.I t  is further ordered, adjudged and decreed that a ll of said lands and premises be and the same are hereby declared free and discharged of any and all right and rights of dower of M argaret K e lly , wife of the said Edw ard J .  K elly  except as to such estate, right, title  and interest as the said Edw ard J .  K e lly  may have therein.In  case the said Edw ard J .  K e lly  does not pay the 

40  amounts hereby decreed to be due from him to-
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D ecree.getker with interest and costs within thirty days from the day of the service of a copy of this decree upon him, a w rit of fi fa  shall issue to levy and make said sums of money, to wit, the sum of $1,20 0  with interest from the 20th day of Ja n u a ry , 1914, and the sum of $1,042.58 with interest from the day o f the date of this decree of the goods and lands of the said defendant together with the costs of the  ̂w rit.I t  is further ordered, adjudged and decreed that out of the proceeds of the sale under said w rit of 
f i  fa ,  the sheriff shall and does pay to the solicitor o f the complainants their costs of this suit to be taxed including the aforesaid counsel fee of $150.00 (one hudred and fifty dollars), and retain his fees and commissions on said sale, as allowed by law and the practice of this court, and the residue be divided and paid by the said sheriff in the follow- in g  m anner; that is to sa y : In  the first place, $ 1,2 0 0  with interest at six per cent, per annum from Ja n u a ry  20, 1914, to the complainants ; in  the second place, $1,042.58 with interest from the day o f  the date of this decree, to the com plainants; and in  the third place, the balance, i f  any, to the clerk o f the court to be disposed of by him in such, manner as this court shall hereafter by order direct.The lands and premises referred to in  this decree and described in the said deeds and mortgage are ^  particularly described as follow s: A ll  those tracts or parcels of lands and premises situate, ly ing and being in the C ity  of Newark, County of Essex, New Je r s e y :F irst Tract. Beginning on the westerly side of Bruce street at a point distant two hundred and seventy-five feet from the corner of TVest B an k street and Bruce street; thence along said Bruce street, south twenty-five feet; thence west one hun­dred fe e t; thence north twenty-five fe e t; thence west 4 3
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D ecree.

one hundred feet, to the place of beginning. Being Lot No.. 68 on a map of Thomas V . Johnson, situate in the .Sixth  W ard as surveyed by Dunn & Thomp­son, October, 1852.Second Tract. Beginning at a point in the west­erly line of Bruce street at a point therein distant three hundred feet southerly from the intersection of the same with the southerly line of W est Bank street as laid down on the “ Map of property belong­ing to Thomas V . Johnson, situate in the Sixth  W ard of the C ity  of Newark, surveyed October, 1852, by D unn & Thompson, surveyors,”  which be­ginning point is also the southeasterly corner of Lot No. 68  on said map, and from thence running (1) southerly along said line of Bruce street twenty-five feet to the northerly line of Lot No. 70 on said m ap; thence (2 ) westerly along said northerly line of 
2 q Lot No. 70 and at right angles to Bruce street one hundred feet to the rear line of Lot No. 84 on said m ap; thence (3) northerly along the same and parallel with Bruce street twenty-five feet to the southerly line of said Lot No. 6 8 ; thence (4) east­erly along the same at right angles to Bruce street one hundred feet to the westerly line of Bruce street and the place of beginning. Being known as Lot No. 69 on aforesaid map.Third T ract. Beginning at a point in the west- 
2 Q erly line of Bruce street as the same is laid down on a map of property belonging to Thomas V . Jo h n ­son, situate in the Sixth  W ard of Newark, distant southerly one hundred and seventy-five feet from the southwesterly corner of the same and W est B an k street; thence running westerly parallel with W est Bank Street one hundred fe e t; thence south­erly parallel with Bruce street twenty-five feet; thence easterly parallel with the first line one hun­dred feet to Bruce street and thence northerly along the same twenty-five feet to the place of beginnipg.40
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D ecree.Being known and designated as Lot NO. 64 on saidmap. ' , ■ .Fourth Tract. Beginning on the westerly side of Bruce street at a point distant three hundred and fifty feet south from the corner of the same and W est B ank street; from thence running along the westerly line of Bruce street forty-five feet and ten inches to the line of land of Mrs. B re in tn a ll; thence lQ  in  a southwesterly direction along said B reintnall line one hundred feet and seven inches to rear line Of Lot No. 80; and thence northerly along line ot Lot No. 80 and parallel with Bruce street fifty- seven feet to the southerly line of Lot No. 70 (whic said southerlv line of Lot No. 70 at that poin is distant three hundred and fifty-three feet south from  the southerly line of W est B ank street) thence easterlv along said line of L o t No. 70, one un r feet (at right angles to Bruce street) to Bruce 2Q street and place of beginning. Being known as Lot No. 71 on Bruce street, on Thomas V . Johnson map.E . R . W A L K E R ,C.

Respectfully advised,
F rederic W . S tevens,

y. o. ".v "

40
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Notice of AppealI N  C H A N C E R Y  O F  N E W  J E R S E Y .

10
B etw een

A n n ie  C. Moriarty, et als, 
Com p lain an ts-R esp on den ts, 

and
E dward J .  K e lly , et als.

D efen d a n ts-A p p e lla n ts.

O n  B i l l ,  etc.

N o tic e  o f  
A p p e a l.

The defendants, Edw ard J .  K e lly  and M argaret K e lly , hereby appeal from the whole and every part of the final decree made in this Court in  the above stated cause to the Court of Errors and Appeals in the last resort in  a ll causes.
2 q P E I R C E  & H O O V E R ,

S o lic ito rs  and o f C ou n sel w ith  
D efen d a n ts.D ated A p ril 25th, 1917.

30
W e conceive there is good cause of appeal in the above stated cause. G E O . H . P E I R C E .P E I R C E  & H O O V E R ,

O f  C ou n sel w ith  D efen d a n ts.

40
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Petition of Appeal

New Jersey Court of Errors and AppealsFiled A p ril 30, 1917,
B eticeen

A n n ie  C. Moriarty, et als,
Complainants-ltespondents,

and
E dward J .  K elly , et a ls ,

Defendants-Appellants.

O n B i l l ,  etc.

P e titio n  of 
A p p ea l.

10

T o  the H onora ble the C o u r t of E rr o rs  and A p p ea ls  
in  the last resort in  a ll causes:The humble petition of Edw ard J .  K elly  and 20 M argaret K elly , his wife.The appellants in  the above stated cause respect­fu lly  show that your petitioners find themselves aggrieved by a final decree made in the Court of Chancery by his Honor Edw in R . TValker, Chan­cellor of New Jersey, bearing date the eighth day o f February in the year nineteen hundred and seven­teen, wherein the said Annie C. M oriarty and others were complainants and your petitioners and others were defendants, in this respect, to w it : the said ^  decree adjudges that:“ I t  is ordered that the two deeds made by Thomas K e lly  to Edw ard J .  K elly  and dated A p ril 8th, 1911, one recorded in  Book X  48, page 280, etc., purport­in g  to convey to said Edw ard J .  K elly , in fee the first tract and second tract, and the other deed re­corded in Book X  48 page 283, etc., purporting to convey to said Edw ard J .  K elly  the third and fourth tracts be and the same are hereby declared n ull and 40
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void except as hereinafter otherwise provided and are ¿set aside as having been procured by the said Edw ard J .  K elly , from the said Thomas K elly  for no valuable consideration, at a time when the said Thomas K e lly  was of the age of ninety-five years, was without means of support, had no other prop­erty, real or personal, and in m aking said deeds had not the benefit of any competent or independent advice.“ This decree, however, shall not effect the rights of M ax Breitkopf and Pepi Breitkopf, his wife, in and to the lands and prenlises hereinafter described as the third tract, which tract in consideration of the sum of $1,800 paid by them to the said Edw ard J .  K elly , was conveyed to them by said Edw ard J .  K elly  by deed dated Ja n u a ry  20, 1914, and re­corded in Book V  53 pages 411, etc.
20  “ Defendants pay the costs of suit and a counsel fee of $150.00.“ I t  is further ordered and decreed that the mort­gage for $1,000.00 made by the defendants Edw ard J .  K elly  and wife to Louis J .  Beers, dated A p ril 22, 1915, and recorded in Book I  34 page 279, etc., cover­ing the first and second tracts which mortgage was assigned to H enry Ahrend by deed recorded in Book 124, page 316, be and the same is hereby declared null and void and of no effect as to com plainants
30  and all of their estates, rights, titles and interests in and to the said lands and premises, but is a lien on a ll the estate, right, title  and interest of the said Edw ard J .  K elly  in and to the said lands and premises, said Louis J .  Beers and H enry Ahrend having taken said mortgage with knowledge of all the rights and equities of the complainants.“ I t  is further ordered and decreed that said Edw ard J .  K elly  is indebted to the com plainants in the sum of $ 1 ,200.00  with interest at six per cent.
40  from Ja n u a ry  20, 1914, said sum being tw.o-thirds
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P e titio n  o f A p p ea l. 7r,r...of the purchase price received by the said Edward J .  K elly , from M ax Breitkopf and Pepi, his wife, for lands and premises conveyed to them by the said Edw ard J .  K elly  as aforesaid.“ Said lands being designated as the third tract.“ I t  is further ordered that the said K elly  pay to the complainants the further sum of $1,042.58 the com plainant’s share of $1,563.87 appearing from the accounting and evidence of the said Edw ard J .K elly  from the lands and premises over and above the moneys expended bv him, and that complain­ants have execution for said sum of $1,042.58 ac­cording to the practice of this Court.“ Further ordered th at said lands be and they are hereby freed and discharged of any and a ll right and rights of dower of Margaret K elly , wife of Edw ard J .  K elly , except as to such estate, right, title  and interest as the said Edw ard J .  K elly  may 20 have therein.“ In  case said K elly  does not pay the amounts w ithin thirty days from the date of service of a copy o f the decree and costs, a w rit of fi fa  shall issue.“ In  case of sale the sheriff shall pay the com­plainants their costs and a counsel fee of $150.00 and retain his fees and commissions and the resi­due be divided and paid by the sheriff as follow s:In  the first place $1,200 with interest from six per cent, from Jan u ary  20, 1914, to the com plainants: ^  In  the second place $1,042.58 with interest from thé date of this decree to the complainants : and in the third  place the balance, i f  any, to the clerk of the court to be disposed of by him in  such manner as this Court shall hereafter by order direct.”And your petitioner humbly appeals from that part of the decree of the Chancellor which decrees that the two deeds made by Thomas K e lly  to Edw ard J .  K e lly , dated A p ril 8th, 1911, one re­corded in  Book X  48, page 280, etc., purporting to 40
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convey to Edw ard J .  K e lly  in fee the first and sec­ond tracts set out in the decree; and the other deed recorded in Book X  48, page 283, etc., purporting to convey to Edw ard J .  K elly  the third and fourth tracts set out in the decree, and which decree holds the same to be and does declare them null and void, except as thereinafter otherwise provided.A nd appeals from that portion of the decree wherein the said conveyances are set aside as hav­ing been procured by the said Edw ard J .  K elly  from the said Thomas K elly , for the further reason that, as Thomas K elly , having had the benefit of competent and independent advice, and further in pursuance of directions received from his sister, the former owner of the property, having conveyed the said premises to Edw ard J .  K elly , then the decree improperly adjudges that certain moneys should be paid by Edw ard J .  K e lly  to certain other defend­ants named in said decree. Whereas the decree should not have required payment of any money, costs or counsel fee by Edw ard J .  K elly .Nor should the decree have provided for an issu­ing of a fi fa  to the sheriff, nor for the sale of the property, nor for the payment of any money raised thereby, and for the further reason that the Court should not have appointed a receiver to collect the rents of the premises in question.A nd further appeals from that portion of the de­cree which provides that the defendants pay the costs of suit and a counsel fee of $150.00.A nd further appeals from that portion of the de­cree which orders and decrees Edw ard J .  K e lly  is indebted to the com plainants in the sum of $ 1 ,200 , with interest at six per cent, from Ja n u a ry  20th, 1914, said sum being two-thirds of the pur­chase price received by the said Edw ard J .  K elly  from M ax Breitkopf and Pepi, his wife, for lands and premises conveyed to them, by the said Edw ard
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P e titio n  of A p p ea l.J .  K elly , said lands being designated as third tract in the decree.And appeals from that order of the decree inwhich it is ordered and decreed that the saidEdw ard J .  K elly  pay to the complainants the sumof $1,042.58, the complainants’ share of $1,563.87appearing from the accounting and evidence of thesaid Edw ard J .  K elly  from the lands and premisesJ . 10 over and above the moneys expended by him andthat complainants have execution for said sum of$1,042.58, according to the practice of this court.A nd appeals from that portion of the decree which orders, adjudges and decrees that the said lands be and they are hereby free and discharged of any and all right and interest of dower of M arga­ret K elly , wife of Edw ard J .  K elly , except as to such estate, right, title and interest as the said Edw ard J .  K elly  may have therein.A nd appeals from that portion of the decree which provides that, in the event of Edw ard J .K elly  not paying the amounts decreed, within thirty days from the service of a copy of this decree, to­gether with costs, a w rit of fi fa  w ill issue; and from that portion of the decree w7hich provides in case of sale the sheriff shall pay the complainants their costs and counsel fee and retain his fees and commissions, and the residue be divided by the sher­iff as provided in the said decree. 30A nd appeals from the further portion of the de­cree which provides for an injunction and receiver to take charge of the properties, and appoints H enry H . Grossman, receiver, and restrains Edw ard J .  K elly  from collecting rents, or interfering in the management of said properties.The appellants appeal on the ground that the said decree is erroneous in that the said Chancellor should have found in favor of the defendants and as against the complainants, for the reasons: 4 0
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P e titio n  o f A p p ea l.(1) That the said Thomas K elly  was possessed of a ll his faculties.(2) H ad  independent and competent advice.(3) W as carrying out his own wishes in con­veying the property.(4) W as carrying out the wishes, as he under­stood them, of his sister from whom he, Thomas K elly , received the property, w^hich w as: that the said Thomas K elly  should convey the premises in question to Edw ard J .  K elly .Y ou r petitioner, therefore, prays that said de­cree of the Chancellor may be in the particulars aforesaid, reversed, set aside and for nothing holden; and that your petitioner may have such relief in the premises as to this honorable court shall seem meet.

2Q P E I R C E  & H O O V E R ,
S o lic ito rs  of Cou n sel w ith  A p p e lla n ts .

30

40
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Answer to Petition of AppealN E W  J E R S E Y  C O U R T  O F  E R R O R S  A^T>  A P P E A L S .

The answer of the above-named complainants“ respondents to the petition of appeal of the above- named defendants-appellants.These respondents, not acknowledging all or any o f the matters which in the said petition of appeal are contained to be true, for answer thereto, never- theless, say and admit, that a decree was, on the eighth day of February, last past, made and entered in  the Court of Chancery, in this cause; but as to the substance and form thereof, these respondents say that said decree is not accurately or correctly recited in the said petition, and pray to refer to the said decree when the same shall be produced. A nd these respondents are advised and believe, that the decree is agreeable to equity, and they pray that the same may be affirmed with costs to be adjudged to ^  these respondents.J O H N  Y . L A D D E Y ,
S o lic ito r  of Com plainants-R espondents.G R O S K E N  & M O R I A R T Y ,

O f  Cou n sel w ith  Com p lainants-R esp on dents:Endorsed:Filed  M ay 29,1917.
Thomas F . Martin,

B etw een
A n n ie  C . Moriarty, et al,

Com plainants-R espondents,

and
E dward J .  K e l ly , et a l,

D efen d an ts-A pp ellan ts.

10

C le rk . 40
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Exhibit C. 1. E X H I B I T  C . 1.
1 9 — W arranty Deed,

This Indenture, made the Eighth day of A p ril in the year of our Lord One Thousand Nine H u n ­dred and eleven. Between Thomas K elley or K e lly , Widower and the sole surviving heir at Law  and next of K in  of Ann K elly , also known as Anne K elley deceased, of the City of Newark, in the County of Essex and State of New Jersey of the F irst P a rt:
A nd Edw ard J .  K elly , Widower of the C ity  of Newark, in the County of Essex and State of New Jersey of the.Second P a rt:
WITNESSETH, That the said party of the first part, for and in consideration of One D ollar and other good and valuable considerations, law ful money of the United States of Am erica, to him in  go hand well and truly paid by the said party of the second part, at or before the sealing and delivery of these presents, the receipt whereof is hereby ac­knowledged, and the said party of the first part therewith fu lly  satisfied, contented and paid, have given, granted, bargained, sold, aliened, released enfeoffed, conveyed and confirmed, and by these presents do give, grant, bargain, sell, alien, release, enfeoff, convey and confirm, to the said party of the second part, and to his heirs and ^  assigns forever, A ll those certain tracts or parcels of land and premises, hereinafter particularly de­scribed, situate, lying and being in the C ity  of Newark in the County of Essex and State of NewJersey.

F irst Tract :— Beginning at a point in  the W est­erly line of Bruce Street as the same is laid  down on a map of property belonging to Thomas V . Johnson situate in the sixth ward of the C ity  of Newark, distant Southerly one hundred and 40



170
Exhibit C. 1,seventy-five feet from the South W esterly corner of the same and W est B ank Street thence running westerly parallel with West B ank Street, one hun­dred feet, thence Southerly parallel with Bruce Street twenty-five feet, thence easterly parallel with the first line one hundred feet to Bruce Street, and thence Northerly along the. same twenty-five feet to the place of B eginning; known and desig­nated as Lot No. Sixty-Four (64) on said Map.

B eing the same premises conveyed to Daniel K elly  by deed dated A ugust 24, 1854 and recorded in Book 203 of Deeds for Essex County Pages 322 &c.
Second Tract :— B eginning on the W esterly side of Bruce Street at a point distant three hundred and fifty feet south from the corner of the same and W est Bank* Street from thence running along the W esterly line of Bruce Street forty-five feet and ten inches (45 ft. 10 in .) to the line of land of Mrs. B rein tn all, thence in a Southwesterly direc­tion along said B reintnall line one hundred feet and seven inches to rear line of lot No. 80 and thence northerly along line of lot No. 80 and parallel with Bruce Street fifty-seven feet to the Southerly line of Lot No. 70 (which said southerly line of lot No. 70 at that point is distant three hundred and fifty  feet south from the Southerly line of W est Bank Street) thence Easterly along said line of Lot No. 70 one hundred feet (at right angles to Bruce Street) to Bruce Street and place of B eginning.
B eing known as Lot No. 71 on Bruce Street on Thos. V . Johnson Map.
B eing part of the same premises conveyed to D aniel K e lly  by deed dated September 14,1859 and recorded in X  10 of Deeds pages 340 &c.The said two tracts were devised by said Daniel K e lly  to his sister A n n  K elly  by his last w ill and40



1T1
Exhibit C. 1.Testament dated Jan u ary  26, 1890 and recorded February 8, 1890.A nn  K elly  also known as Ann Kelley, died intes­tate on A p ril 1, 1911, leaving her surviving as her only heir at law her brother the aforesaid Thomas K e lly  or Kelley.Edw ard K elly  her brother died intestate A p ril30, 1904. 10D aniel K elly  a brother of Ann K elly  died Ja n u ­ary 27, 1890 leaving a last w ill and Testament re­corded in J .  2 of W ills pages 494 &e.The said A nn K elly , Edw ard K elly  and Daniel K e lly  were never married.

Together  with all and singular the houses, build­
ings, trees, ways, waters, profits, privileges, and 
advantages, with the appurtenances to the same be­
longing or in any wise appertaining:

A lso, all the estate, right, title, interest, prop- 20 
erty, claim and demand whatsoever, of the said 
party of the first part, of, in, and to the same, and 
of, in and to every part and parcel thereof;To H ave  and  to H old all and singular the above described land and premises, with the appurte­nances, unto the said party of the second part, his heirs and assigns, to the only proper use, benefit and behoof of the said party of the second part, his heirs and assigns forever; and the said Thomas K elley  or K e lly , widower, and brother of A nn K elly  deceased, does for him self, his heirs, executors and adm inistrators, covenant and grant to and with the said party of the second part, his heirs and assigns, that he the said Thomas K e lly , is the true, law ful and right owner of a ll and singular the above de­scribed land and premises, and of every part and parcel thereof, with the appurtenances thereunto belonging; and that the said land and premises, or any part thereof, at the time of the sealing and de­livery of these presents, are not encumbered by any ^
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Exhibit C. 1.mortgage, judgm ent, or lim itation, or by any en­cumbrance whatsoever, by which the title of the said party of the second part hereby made or intented to be made, for the above described land and premises, can or may be changed charged altered or defeated in any way whatsoever.

A nd A lso , that the said party of the first part, now has good right, fu ll power and law ful authority 10 to grant, bargain, sell and convey the said land and premises in manner aforesaid;
A nd A lso,  that he the said Thomas K elley or K e lly , w ill W arrant , secure and forever defend the land and premises unto the said Edw ard J .  K e lly , widower, his heirs and assigns, forever, against the law ful claims and demands of a ll and every person or persons, freely and clearly freed and discharged of and from all manner of encumbrances whatso­ever.

20
I n  W it n ess  W h er eo f , the said party of the first 

part has hereunto set his hand and seal the day and 
year first above written.T H O M A S  K E L L Y , (l . s.)

Signed, Sealed and Delivered in the presence of
30 W m . J .  S a u p e .J .  R . W oodruff.
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Exhibit C. L

S tate of N ew  J ersey , 
C o u n t y  of E s s e x .

B e  I t R em em bered , That on this E ighth ja y  of A p ril in the year of onr Lord One Thousand Nine Hundred and eleven before me, the subscriber, a M aster in Chancery of New Jersey, personally ap­peared Thomas K elley or K elly , Widower, who, I  10 am satisfied is the grantor mentioned in the within Indenture, and to whom I first made, known the contents thereof, and thereupon he acknowledged that he signed, sealed and delivered the same as his voluntary act and deed, for the uses and pur­poses therein expressed. J .  R . W O O D R U F F ,
M, C. C. of X . / .

20D E E D .
T h o m a s  K e l l e y  or K e l l y , wid­

ower,
to

E dward J .  K e l l y .

Dated A p ril 8, 1911.Received in the Register’s Office of the County of Essex, N . J . ,  on the 10th day of A p ril A . D ., 1911, a t 12.18 o’clock in  the afternoon and recorded in Book X  48 of Deeds for said County, on pages 283- 286. T H O M A S  P . A L W O R T H ,
Register.Return to J .  R . W oodruff. B ox 59. 40
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E X H I B I T  C . 2.19— W arranty Deed.
T h is  I n d en tu r e , made tlie Eighth day of A p ril in the year of our Lord One Thousand N ine H u n ­dred and eleven. B et w een  Thomas K elley or K elly , widower and the sole surviving heir at Law  10 and next of kin of A nn  K elly  also known as A nne K elley, deceased of the C ity  of New ark, in the County of Essex and State of New Jersey , of the F irs  P a r t :
A nd Edw ard J .  K elly , widower, of the C ity  of Newark, in the County of Essex and State of New Jersey of the Second P a r t :
W it n esset h , T hat the said party of the first part, for and in consideration of One D ollar and other good and valuable considerations law ful 20 money of the United States of Am erica, to him in hand well and truly paid by the said party of the second part, at or before the sealing and delivery of these presents, the receipt whereof is hereby acknowledged, and the said party of the first part therewith fu lly  satisfied, contented and paid, have given, granted, bargained, sold, aliened, released, enfeoffed, conveyed and confirmed, and by these presents do give, grant, bargain, sell, alien, re­lease, enfeoff, convey and confirm, to the said party 30 of the second part, and to his heirs and assigns forever, A l l  those certain tracts or parcels of land and premises, hereinafter particularly described, situate, lying and being in the C ity  of Newark in the County of Essex and State of New Jersey j

F irst Tr a c t :— Beginning on the W esterly side . of Bruce Street at a point distant two hundred and seventy-five feet from the corner of W est B ank Street and Bruce Street, thence along said Bruce Street south twenty-five feet j thence W est one-



175
E x h i b i t  C .  2.hundred feet; thence North twenty-five feet, thence E a st one hundred feet to the place of B egin n in g .

B eing lot No. 68 on a map of property of Thomas Y . Johnson situate in the Sixth  W ard as surveyed by Dunn & Thompson, October 1852.
B eing  the same premises described in P  21 of Deeds, pages 70 &c. and same premises conveyed to A nn K elley, by Deed dated M ay 19, 1904 and ^  recorded in Q 37 of Deeds pages'88 &c.
S econd Tr a ct : B eginning  at a point in the W esterly line of Bruce Street at a point therein distant three hundred feet southerly from the inter­section of the same with the southerly line of W est B ank Street as laid down on the “ M ap of property belonging to Thomas V . Johnson, situate in the S ixth  W ard of the C ity  of Newark surveyed Octo­ber 1852 by Dunn & Thompson, surveyors,”  which Beginning point is also the Southeasterly corner go of Lot No. 68 on said M ap; and from thence run­ning (1) Southerly along said lines of Bruce Street twenty-five feet to the Northerly line of Lot No. 70 on said m ap; thence (2) W esterly along said Northerly line of Lot No. 70 and at right angles to Bruce Street one hundred feet to the rear line of Lot No. 84 on said m ap; thence (3) N orth­erly along the same and parallel with Bruce Street twenty-five feet to the Southerly line of said Lot No. 68; thence (4) Easterly along the same at right angles to Bruce Street one hundred feet to the said W esterly line of Bruce Street and the place of B egin n in g .
Recites, “ B eing  known and designated as Lot No. 69 on the aforesaid map and being the same premises conveyed to the Tsaid P arty  of the F irst P a rt by her brother D aniel K elly  who was at the time unmarried, by deed dated M ay 7, 1783 and recorded in Book Y  16 of Deeds for said County on pages 559 and 561.” 40
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A nn  K e lly  also known as A nn  K elley, died intes­tate on A p ril 1, 1911, leaving her surviving as her only heir at law her brother the aforesaid Thomas K e lly  or K elley.Edw ard K elley her brother died intestate A p ril 
30, 1904.D aniel K elly  a brother of A nn K elly  died Ja n u - ary 27, 1890 leaving a last W ill and Testament recorded in J  2 of wills pages 494 &c.The said A nn  K elly , Edw ard K elly  and D an iel K elly  were never married.

Together with all and singular the houses, build­
ings, trees, ways, waters, profits, privileges, and. 
advantages, with the appurtenances to the same 
belonging or in anywise appertaining:

A lso, all the estate, right, title, interest, prop­
erty, claim and demand whatsoever, of the said 

2q party of the first part, of, in, and to the same, and 
of, in and to every part and parcel thereof;To H ave and to H old all and singular the above described land and premises, with the appurte­nances, unto the said party of the second part, his heirs and assigns, to the only proper use, benefit and behoof of the said party of the second part, his heirs and assigns forever; and the said Thomas K elley or K e lly , widower, and brother of A nn  K elly  deceased, does for him self, his heirs, execu- oq tors and adm inistrators, covenant and grant to and with the said party of the second part, his heirs and assigns, that he the said Thomas K e lly  is the true, law ful and right owner of a ll and singular the above described land and premises, and of every part and parcel thereof, with the appurtenances thereunto belonging; and that the said land and premises, or any part thereof, at the time of the sealing and delivery of these presents, are not en­cumbered by any mortgage, judgm ent, or lim ita- 40 tion, or by any encumbrance whatsoever, by which'
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the title of the said party of the second part hereby 
made or intented to be made, for the above de­
scribed land and premises, can or may be changed 
charged altered or defeated in any way Avhatsoever.

A nd A lso, that the said party of the first part, now has good right, fu ll power and law ful author­ity  to grant, bargain, sell and convey the said land and premises in manner aforesaid: ^
A nd A lso, that he the said Thomas K elley or K e lly  w ill W arrant, secure and forever defend the land and premises unto the said Edw ard J .  K elly , widower, heirs, and assigns, forever, against the law ful claims and demands of all and every person or persons, freely and clearly freed and discharged of and from all manner of encumbrances w hat­soever.
I n W itness W hereof, the said party of the first 

part has hereunto set his hand and seal the day 
and year first above written.T H O M A S  K E L L Y , (l . s.)

Signed, Sealed and Delivered in the presence of
W m . J .  S atjpe.J .  R . W oodruff.

30

40
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S tate of N ew  J ersey, j
> oo

County of E ssex . j

B e It R emembered, That on this E igh th  day of A p ril in the year of our Lord One Thousand Nine Hundred and eleven, before me, the subscriber, a Master in  Chancery of New Jersey, personally ap- j q  peared Thomas K elly  or K elley, widower, who, I  am satisfied is the grantor mentioned in the within Indenture, and to whom I  first made known the contents thereof, and thereupon he acknowledged that he signed, sealed and delivered the same as his voluntary act and deed, for the uses and purposes therein expressed. J .  R . W O O D R U F F ,
M . C .  C .  o f  N .  J .

20 D E E D .
Thomas K elley  or K e l ly , wid­

ower,
to

E dward J .  K e l ly , widower.

D ated A p ril 8, 1911.30 Received in the Register’s Office of the County of Essex, N . J . ,  on the 10th day of A p ril A . D ., 1911, at 12.18 o’clock in the afternoon and recorded in Book X  48 of Deeds for said County, on pages 280- 283. T H O M A S  P . A L W O R T H , 
Register.Return to J .  R . W oodruff. B ox 59.







Arthur W. Cross, L aw  Printer, H 3  M arket Street, Newark, N . J.
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New Jersey Court of Errors and Appeals
Between

A n n ie  C . M oriarty, et als.,; Complainants-Respondenfs,

and

E dward J .  K e l l y , et als.,
Defendant s-Appellants.

On Appeal.

Brief of Complainants-Respondents.The defendant, Edward J .  Kelly and M ar­garet K elly , his wife, have appealed from the decree of the Court of Chancery, dated Eebru- ary 8, 1917, and adjudging, among other things, that two deeds made by Thomas K elly  to Edward J .  Kelly and dated April 8, 1911, one recorded m Book X-48 of Deeds for Essex County, New Jersey, on pages 280, etc., purporting to convey to the said Edward J .  Kelly, in fee, the first and second tracts thereinafter particularly described, and the other of said deeds recorded in Book X-48 of Deeds for Essex County, New Jersey, on pages 283, etc., purporting to convey to the said Edward J .  K elly, in fee, the third tract and fourth tract, thereinafter particularly described, be declared null and void, except as thereinafter otherwise provided, and setting aside said deeds as having been procured by the said Edward J .  Kelly from the said Thomas K elly  for no valu­able consideration, at a time when the said Thomas Kelly was of the age of about ninety- five years, was without means of support, had no other property, real or personal, and in mak-



2ing said, deeds had not the benefit of any com­petent or independent advice.The only grounds urged by the defendants- appellants in their brief are stated therein as follows:“ These appellants appeal from the said decree on the ground that the same is er­roneous, in that the Chancellor should have found in favor of the defendants (these ap­pellants) and as against the complainants for the reasons:1. That the said Thomas K elly  was pos­sessed of all his faculties at the time of making said conveyances.2. That he had the benefit of independ­ent and competent advice.3. That he was carrying out his own wishes in conveying the property as he did.4. That in so doing he was carrying out the wishes, as he understood them, of his sister from whom he, Thomas K elly, re­ceived the property, which was: that the said Thomas K elly  should convey the prem­ises in question to Edward J .  K e lly .”To the complainants’ bill of complaint or amended and supplemental bill of complaint, no answer was filed by or on behalf of the de­fendant-appellant, Margaret Kelly.The answer of the defendant-appellant, E d ­ward J .  Kelly to the complainants’ amended and supplemental bill contains the following admis­sions :Paragraph one of said answer admits para­graph one of said amended and supplemental bill, which states that on and before April 8, 1911, Thomas Kelly, widower, was the owner in fee of the four tracts of land and premises in question.



3Paragraph two of said answer admits para­graph two of said amended and supplemental bill, which states that said four tracts were inherited by the said Thomas Kelly from his sister, Anna Kelly, who died on March 24, 1911, intestate and nnmarried, and leaving her sur­viving, as her only heir at law and next of kin, the said Thomas Kelly.Paragraph three of said answer admits that Thomas K elly  executed the two deeds of said premises mentioned in paragraph three of the hill of complaint, and does not deny that, as alleged in the third paragraph of said amended and supplemental hill, said deeds were warranty deeds and were executed on or about April 8, 1911, about fifteen days after the said Thomas K elly  had so inherited the said four tracts of land.Paragraph four of said answer says that the said Thomas Kelly was about eighty-two years of age at the time of the making of said con­veyances and that the defendant at the time of the execution of said conveyances resided with his father at his father’s home at No. 83 Bruce street, Newark, N. J .Paragraph seven of said answer admits that the premises conveyed to the defendants by the said Thomas Kelly constituted all of the realty of the said Thomas Kelly.Paragraph eight of said answer admits that there was no valuable consideration for said conveyances.Paragraph nine of said answer admits para­graph nine of said amended and supplemental bill, which is as follows:“ 9. On January 11, 1912, the saidThomas Kelly died, intestate and unmar­ried, and leaving him surviving, as his only



4:heirs at law and next of kin, his said son, the defendant Edward J .  Kelly, and his daughter, the complainant Annie C. Mor- iarty, and the complainants, Frank J .  Grant, Mary Grant Corbitt, Raymond Grant, Johanna Marie Grant, Thomas H . Grant, Isabelle Grant, Mildred Grant, Lucille Ca­mille Grant and Harold Grant, and Rosalie Grant Lang, now deceased, children and only heirs at law and next of kin of Matilda Kelly Grant, daughter of said Thomas Kelly. The said Matilda Kelly Grant died Ju ly  1, 1902, and her husband, James A . Grant, J r . ,  died March 19, 1912.The said Rosalie Grant Lang died in­testate September 5, 1915, without having any issue born alive and leaving her sur­viving, her husband, John M. Lang, who Avas duly appointed administrator of her estate by the Surrogate of Hudson County on Sep­tember 17, 1915. ’ 9Paragraph ten of said answer admits that said premises were free from incumbrances.Paragraph eleven of said answer admits that since the making of said deeds .the defendant, Edward J .  Kelly, exercised full ownership over the property conveyed to him, and nowhere in said answer is it denied that, as alleged in paragraph eleven of said amended and supple­mental bill, Thomas Kelly never received any of the rents, issues or profits from any of said lands and premises, or that the defendant, E d ­ward J .  K elly, appropriated them to his own use, and failed and neglected to pay the taxes or assessments levied against the said premises and failed to keep said property in proper repair. (See answer of defendant, Edward J .  Kelly, to amended and supplemental bill, Case, page 36.)



5l A t the hearing, counsel for the defendants ad­mitted that there, was no valuable considera­tion paid for the property, that the deeds were absolute in form, reserving no life interest, and that the property which was conveyed by Thomas Kelly was all the property that he possessed. (Case, page 64.)The only evidence as to the age of Thomas Kelly was that given by Annie C. Moriarty, his daughter, in answer to a question by the Vice- Chancellor (Case, page 47) and that given by Dr. Hugh F . Cook, one of defendants’ witnesses. (Case, page 106.) Mrs. Moriarty testified that at the time of his death her father was about ninety-five years of age and Dr. Cook testified that at the time he examined the old man, Thomas Kelly was about ninety.So much for the age of Thomas Kelly at the time of the conveyances and for the admissions, expressed and implied, contained in the answer of the defendant-appellant, Edward J .  Kelly. Let us now examine some of the testimony of the said Edward J .  Kelly as to the circum­stances attending the conveyances of the prop­erty to him by his old father.The following is quoted from his testimony on direct examination:“ Q How long prior to your father’s death had he not worked!A  W ell, I  should judge the last he worked was about fifteen years ago when he was working on the streets, and before that he worked in Howell’s leather factory.Q That is prior to fifteen years ago!A  Yes.Q Did your father have any fainting spells!



6A  He would take a weak spell now and then.Q How often fA  Once a day maybe.Q How would those weak spells affecthim?A  W hy he would be all right in a few minutes, just lay back in the chair and be all right.”  (Case, page 69, lines 3 to 19.)On cross examination, the defendant-appel­lant, Edward J .  Kelly, gave the following testi­mony, which is for the most part contradictory of the testimony given by him on direct exam­ination :“ Q You never knew that he intended to convey it to you?A  No, he never said a word to me about it?Q He never said a word to you about it?A  No.Q Do you know what he wanted a law­yer for?A  Yes, sure.Q What did he want it for?A  He was going to, convey it then.Q Wlio was he going to convey it to?A  I  didn’t know; it was done while I  was out.Q You didn’t bother to inquire, did you?A  I  didn’t care how it went.Q You didn’t care? You cared some­thing for your father, didn’t you?A  I  certainly did.Q Then why didn’t you care what he did with his property?Q Because there were others.Q There were others?A  My sister had a group of children.



T f7Q Did you ever see these deeds?A  Oh, yes.Q Wlien did you first see them?A  I  had them about a week after my aunt died, two weeks after.Q About two weeks after your aunt died? A  Yes.Q Where did you get them?A  Off Mr. Woodruff.Q W hat did you do with them?A  Mr. Beers has got them.Q {By the Court.) W as that the first you knew that he had conveyed you the property?A  Yes.Q {B y the Court.) You did not know that he had conveyed you the property until Mr. Woodruff handed you the deed?A  They were private, they were in the house.Q {B y the Court.) No, you do not un­derstand my question. Did you know be­fore Mr. Woodruff handed you the deeds that your father had conveyed the property to you?A  I  got them off—yes.Q {By the Court.) When did you firsthear that he had?A  That night that he conveyed it.Q {By the Court.) Who told you?A  My father; he and I  and my nephew, lived upstairs, we were in the kitchen.Q {By the Court.) What did father say when he told you that?A  He said that he was rich the day be­fore, and look at how poor he was then.Q {By the Court.) Was that all he said? A  That is all.



Q {By the Court.) Did he give any ex­planation of why he conveyed the property?A  W ell, he thought so much of me, I  provided for him.Q {B y the Court.) No. W hat did he say?A  W ell, that is all.Q {By the Court.) No. Tell us what he said, tell us all that he said when he told you that he had made the deed?A  That is what he said, how rich he was the day before and he had nothing then.Q {By the Court.) Is that all he said at that time?A  That is all, yes.Q Is it not a fact, Mr. Kelly, that you went to Mr. Woodruff yourself?A  No, I  never did, never did.Q Is  it not a fact that you knew and that you tried to get your father to convey the property to you?A  Never.Q You never did?A  Never mentioned it.Q Did you take the precaution to go to see a doctor to have your father examined as to his sanity or insanity, just after your aunt died?A  I  did, yes.Q W hy did you do that?A  Because I  was advised to?Q W hy were you obliged to?A  On account of his advanced years.Q Did you think that there was some question ?
The Court. What doctor did you 2:0 to?A  Doctor Oook and Doctor Burns?



9Q You had two doctors examine your father ?A  Yes.Q Shortly after your aunt’s death?A  Oh, no, about two weeks.Q Anyway, before the deeds were signed?A  Oh, yes.Q Before the deeds were signed?A  Yes.Q What did you go to the doctor for?A  What did I  go for?Q Yes.A  He was going to convey the property,I  didn’t know what he was going to do, he couldn’t take care of it, and I  was doing all the work around.Q You knew then that he was going to convey the property?A  Yes, but I  didn’t know for sure whether he was going to band it to me or to somebody else, or how he was going to divide it.Q Were you advised to get a doctor?A  No, I  thought it safe myself.Q You thought it safe?A  Yes.Q Safe for whom?A  For all of us.Q Who is all of us?A  There were my sister’s children and my sister.Q (By the Court.) Who paid the doc­tors ?A  I  paid them. I  paid everything.Q Who was there when the doctors called?A  I  was there.Q (By the Court.) And this was how long before the deeds Were actually made?



10A  It  was about three days before.Q { B y  the C o u r t .)  W ell, was not this examination made for the purpose of as­certaining whether he was capable of mak­ing a conveyance?A  Yes.Q { B y  the C o u r t .)  That was the purpose of the examination?A  That was the purpose.Q { B y  the C o u r t .)  Who advised that?A  Well, I  took it on to myself.Q { B y  the C o u r t .)  Did not anybody tell you that that was a wise precaution?A  No. ■Q { B y  the C o u r t .)  You did it yourself?A  Yes.Q { B y  the C o u r t .)  Without getting ad­vice from anyone?A  No, there was nobody there but father and I . .V . { •• • . ;9 Q { B y  th e  C o u r t .)  Did you tell your father you were going to have him exam­ined ?A  Yes. .Q { B y  the. C o u r t .)  What did you say?A  I  told him I  was going to get Doctor Cook, and Doctor Cook said that he would take Doctor Burns down with him.Q { B y  the C o u r t .)  Did you tell your father why you were going to have those doctors come to examine him?A  He was saying about conveying the property.Q { B y  the C o u r t .)  He was speaking about. conveying the property?A  Yes.Q { B y  the C o u r t .)  And you told him you thought he ought to be examined by .doctor's? . . ... . . . . . . .



an:A  Yes, it would be advisable to have the doctor.Q (B y  the Court.) And you went and got the doctors and they examined him?A  Yes, I  went and got Doctor Cook and he brought Doctor Burns.Q {By the Court.) W hat did your father say at that time when he spoke of con­veying the property?A  He didn’t say anything of any ac­count.Q {By the Court.) What did he say?A  He didn’t say anything; he said he wasn’t capable of taking care of it, and wanted me to look after it, which I  had done for years.Q {By the Court.) What else did he say?A  That is all.Q {By the Court.) He wanted you to take care of it and look after it?A  Yes.Q {By the Court.) Anything else?A  That is all.Q {B y the Court.) Did he say he wanted to make you a deed for the property?A  He didn’t tell me.Q Was there some question in your mind as to your father’s sanity at the time?A  No, only he would take a little spelllike that.Q But there was some question as to his sanity?A  No, no, only his advanced years, that is all.Q Now when did you ask Mr. Saupe, the extra witness on the deed, to act as a wit­ness ?A  When Mr. Woodruff came.



Q How much did you pay Mr. Saupe for acting as a witness'?A  How much did I  pay him?Q Yes.A  Paid him a dollar.Q Didn’t you pay him three dollars?A  No, I  didn’t pay three dollars.Q W hy didn’t you act as a witness on there ?A  W hy? I  had nothing to do with it.Q You went over and got Mr. Saupe, didn’t you?A  Yes, I  got him, and I  walked out and went down as far as the corner.Q W hy did you get Mr. Saupe?A  W hy did I  get him ?Q Yes.A  W ell, there' had to be somebody I  suppose.Q W ouldn’t you do?A  No, I  don’t think so.Q W hy not?A  W hy should I  do?Q You knew that the deeds were to be signed that day?A  I  knew they were to be signed, yes.Q W eren’t you interested as to their contents ?A  No, not a bit, I  was satisfied with any­thing.Q But your father told you he wanted you to take care of the property?A  To look after it, yes.Q And was it for that reason that he was going to convey the property.A  Sure; of course he and I  lived to­gether, and I  looked after it for years.”  (Case, pages 75-81.)



laThe Mr. Woodruff referred to in the above testimony is J .  Randolph Woodruff, the law­yer who attended to the drawing and execution of the deeds in question and who acted as so­licitor for and of counsel with the defendant, Edward J .  Kelly. The first answer filed on behalf of said defendant was signed by Mr. Woodruff (Case, page 18).A t the hearing Mr. Woodruff testified on be­half of the defendant and the following are significant excerpts from his testimony:Case, page 93, lines 9-27,“  <1 don’t like th is;’ I  said ‘ Before I  draw any papers I  want to know who your father’s doctor is ; ’ he said ‘ Doctor Cook;’ I  said ‘ A  very good man, one of the best phy­sicians in Newark;’ I  said ‘ Before I  draw any deeds I  want the doctors to examine him and certify he is perfectly well not alone for your protection but for my pro­tection, as, ’ I  said ‘ he tells me he is quite - j  well along in years, and 1 can see that.’Q {By the Court.) What did he saythen?A  He said ‘ Doctor Cook is our regular physician and’ he said ‘ I  will send for him and have him ;’ I  said ‘ No, I  want two doc­tors,’ I  said ‘ Doctor Cook, and have an­other one. ’. Mr. Kelly afterward called me up, Edward Kelly, on the ’phone and said that the doctors had been there and said that his father was all right and perfectly com­petent to make a deed. ”Case, page 94, lines 1-25,“ I  directed Edward to get another wit­ness, and Captain Saupe came in from the ' . fire department, the engine house beingacross the street, and in the presence of



14Captain Saupe I  went over the deeds again and explained very carefully to Mr. Kelly what he was doing and what would happen to him. X told him 4 You are giving away everything, and’ I  said ‘ Edward can kick you out of the house,’ and I  think we all laughed, and he said ‘ Edward is a good boy, he will take care of his sister and the Grants.’ He signed the deeds—I  asked him to sign the deeds; he said no, he would sooner make his mark, he was old. I  said ‘ You sign them, never mind how you write but you write your name,’ and he wrote his name on both deeds. I  said ‘ Now you un­derstand what you are doing,’ I  said ‘ You won’t have a cent left and Edward can throw you out of the house;’ he said ‘ I  am not afraid of that, Edward has always been a good friend of mine and he will take care of the sister and the Grant children.’ I  took the acknowledgment, and had Captain Saupe witness it and I  witnessed the sig­nature. ’ ’Case, page 96, lines 26-34:“ Q On either the first visit or the second visit, and before the deed was executed, was there anything said by you to the father con­cerning his support!A  What is that! I  didn’t quite get you.A  (Question read.)A  No, I  didn’t say anything to him about any support; the father said it to m e;I  was very suspicious, I  didn’t like__ ”Case, page 97, lines 39-40:“ Q {By M r. Moriarty.) Who paid you!A  Mr. Edward Kelly. ’ ’



15It  is evident from all of the foregoing testi­mony of Mr. Woodruff that he was not only paid by the defendant-appellant, Edward J .  Kelly, but was acting for his benefit and not as the inde­pendent counsel of Thomas Kelly. While the testimony of Edward J .  Kelly and Mr. Woodruff is to the effect that Mr. Timothy F . Foyle tele­phoned for Mr. Woodruff at the request of Thomas Kelly, it is a significant fact that Mr. Foyle was not produced by the defendant to tes­tify as to who requested him to ’phone Mr. Woodruff.Mr. William J .  Saupe, the person who wit­nessed the deeds with Mr. Wbodruff, was one of defendants’ witnesses and testified, in part, as follows:Case, page 99, lines 31-40, page 100, lines 1-32:“ Q How came you to go there'?A  I  was sent for by lawyer Woodruff to come over there and be a witness to these deeds, and when I  got there Mr. Kelly walked out of the place.Q (B y  the Court.) Who came for you?A  Mr. Kelly did.Q {B y the Court.) Mr. Edward Kelly?A  Yes.Q {By the Court.) You went over there?A  Yes.Q {By the Court.) What happened?A  I  got in there and Mr. Woodruff asked me would I  be a witness to the sign­ing of these deeds, and he asked Mr. Kelly to sign them; Mr. Kelly was going to put a cross on them, and counsellor Woodruff in­sisted on him signing his name, he said he didn’t care how he signed it, he had to sign it in place of putting the cross on it, and he signed it.



was said inlfi.Q (By the Court.) What your hearing fA  The only thing that was said after he explained things—Q (By the. Court.) Tell us what he ex­plained?A  He said: ‘Mr. ■ K elly ,-do you know what you are doing’ ; he said, 4You are sign­ing over today all your property away to Edward Kelly, and he could put you out five minutes after you signed this,’ and Mr. Kelly, the father, said, ‘ Now’ he said, ‘ Edward has been a good boy all his lifetime, and’ he said, ‘ he will look after me’ ; and then the counsellor brought in the grand-children; W ell, he said, the little girl has been very good and he said, ‘ Edward will take care of Mrs. Moriarty and the grand-children’ ; that is all that was said in my presence.Q (B y the Court.) Take care of whom? A  O f Mrs. Moriarty and the grand­children.Q (By the Court.) Annie Moriarty you mean ?A  Yes, the lady that was on the witness stand here. ”, The following are excerpts from the testimony of Dr. Hugh F . Cook, called as a witness bv the defendant. 'Case, page 105, lines 16-29.“ Mr. Kelly, the son, came to my office and asked me to examine his father, that he had some business transaction to put through and on account of him being an old man he wanted to feel sure that everything would be satisfactory; I  told him the proper way to do that, that the legal or proper way would be to have two physicians examine him,, if



he referred then to his sane condition, and- he; asked me at the time would I  recommend anybody, and I  said why I  would recommend Doctor Burns, and we went there I  think on the fifth of April and asked Mr. Kelly many questions, and we both agreed that he was sane and qualified to perform any business transaction. ’ ’Case, page 106, lines 18-19.“ Q Who paid your bill?A  Mr. Edward Kelly. ’ ’Case, page 107, lines 21-31.“ Q (B y the Court.) Did you ever see any evidences of mental unsoundness during any of your visits to him?A  I  cannot say that I  did, your Honor.Q (By the Court.) W ell, you hesitate a little; what do you mean?A  W ell, of course, on account of the m an’s age, we might say- he was a little peculiar in some of his actions, but for what we were requested to go and examine him, for we considered he was a sane man and knew what he was doing.”Dr. John G. Burns, another witness, called on behalf of the defendant, testified, in part as fol­lows :Case, page 112, lines 21-27.“ Q (By the Court.) You went with Dr. Cook?A  Yes.Q (B y the Court.) Tell us what you found there?A  I  found that he was suffering from arterio-sclerosis. ”



16Case, page 112, lines 39-40. ‘“ Q Who was there at the time of your examination besides Mr. Kelly f ”Case, page 113, lines 1-3.“ A  Mr. Edward Kelly and Doctor Cook.Q And who paid you1?A  Mr. Edward K e lly ., ,The above testimony of the defendants’ wit­nesses is quite sufficient to support the decree advised by the Vice-Chancellor in this case. Not only does said testimony fail to make out any defense but it renders unnecessary the produc­tion of any testimony on the part of the com­plainants. However, for the purpose of making clear to the court the actual circumstances sur­rounding the conveyances by Thomas Kelly to the defendant, Edward J .  Kelly, we shall quote from the testimony of Isabella Grant, who is one of the complainants and who was living with Thomas Kelly and Edward J .  Kelly, her grand­father and uncle, respectively, at the time the deeds were executed. The testimony of the other witnesses, who testified on behalf of the com­plainants, while it throws additional light on the real facts in the case, is, for the most part, cor­roborative of the testimony of Isabella Grant.Testimony of Isabella Grant, Case, page 124, lines 38-40; Case, pages 125, 126 and 127:“ Q W ell, what happened?A  W hy Aunt Ann died, and Uncle E d­ward sent me down to bed, and Aunt Annie went home; a little while after Uncle Ed­ward came down and he had a roll of bills, he said ‘ Look kid, what I  found un­der Aunt Ann’s dresser.’ Then he went upstairs again, and I  went to bed, and then the undertakers came. The next morning,



19-he was intoxicated of course all the time, the next morning he came downstairs and he said, ‘ Look what I  found under the mat­tress, some more money, she certainly was a queer woman, look where she hid her money’ ; I  said, ‘ You are a wise one, you know where to find i t ’ ; he said ‘ I  sure am, kid ’, and that was the end of the money; the undertakers came in; I  tried to quiet Uncle Edward, and I  couldn’t, he was so intoxicated, he told me to tell the under­takers to go to, you know, h—, and then he didn’t go up, so I  went up, and then Aunt Annie came and she looked after the undertakers; he was intoxicated all during the wake, too.Q Did you see your grandfather with any money?A  W ell, I  saw him with two cents and a nickel once, he showed it to me, he had it in his pocket, and he gave me the nickel to o-et Hm some tobacco.Q Did you ever see the money that Edward found in his possession?A  He didn’t know anything about that, he was ignorant of that money, he never knew anything about it.Q Did you ever see Mr. Woodruff, thelawyer ?A  Yes, sir, I  did.Q When was the first time you saw Mr. Woodruff ?A  One morning I  went to the door and this Mr. Woodruff was standing there; I  didn’t know him then of course; he asked me for Uncle Edw ard: I  asked him who he was; he said ‘ Mr. Woodruff, a lawyer’ ; I  said ‘ Step in ’ ; I  went in and called U n­cle Edward, and he sent me outside; that



20was the first time, and then he called again.Q That first time where was your grandfather?A  Grandpa at that time was out in the yard.Q Did your grandfather go inside with CJncle Edward and Mr. Woodruff on that occasion ?A  No, sir, he did not, he didn’t know, he was gone before grandpa came in.Q  Then did you ever see Mr. Wood­ruff again?A  Then I  saw him again one day, I  was sweeping out in the yard, I  saw Un­cle Edward and Mr. Woodruff walk out towards Bank street.Q Did you ever see him any more?A  I  saw him once more; on that oc­casion I  was getting dinner; I  told grand­pa to come in to dinner, and he said ‘ Where is Uncle Edw ard’ ; I  said ‘ He is inside with Mr. W oodruff’ ; he s a ic f‘ Who is Mr. W oodruff’ ; I  said ‘ He is a lawyer’ ; he said ‘ What does a lawyer want here’ ;I  said ‘ I  don’t know, grandpa, you will have to ask Uncle Edw ard,’ and we dropped the subject.Q Did you ever hear your grandfather talking about transferring the property?A  Oh, I  did once.Q When was that?A  One morning grandpa said to me ‘ I  didn’t sleep last night.’ I  said ‘ You didn’t, how is that’ ; he said ‘ I  am worried,’ he said ‘ Uncle Edward had me up talking last night, and he wants me to give him the property, he could take care of it, I  was so old I  couldn’t, if  I  let him have it he



2#would take care of it, and everything would be all right’ ; I  said ‘ You should not worry’ ; he said ‘ I  should worry, because I  haven’t anything to say, in the end I  will have to give it to him anyway.’Q What was the conduct of Edward and your grandfather towards one another1?A  Uncle Edward was awful mean to grandpa, he treated him terrible; I  thought he told an awful lie when he said that grandpa used to scold him, because he was awful mean to grandpa; I  used to feel sorry for grandpa the way he would order him around, just like a dog.Q How about some of your grand­father’s habits, can you tell us anything about them?A  He had very peculiar habits, he used to get up early in the morning, maybe fo u r . o ’clock, and he would eat bread, stale bread, and he had a cup and he used to put all kinds of liquids in it from the table and lay that on the sink and drink it now and then, and he used to sit by the fire days that were roaring hot, he would sit by the fire, he would be so cold, and have a thick sweater on and a coat, and he never took his clothes off when he went to bed, would even wear his hat.Q Did you ever hear your grandfather ask Edward for any money?A  Y es; I  often asked him to give him a nickel for tobacco, and Uncle Edward would have such an uproar and there would be a quarrel, and he wouldn’t .give it to him; he said ‘ I  gave you a nickel for to­bacco last week, what did you do with that,’ and grandpa said ‘ Do you expect a nickel to last forever,’ and they had a quarrel, and



22 .one day they had a quarrel and Uncle Ed­ward told grandpa to get to h— out with the dogs, and grandpa had two spells, and I  was there all alone and didn’t know what to do with him.Q W as your grandfather afraid of Ed­ward or Edward afraid of your grand­father ?A  Grandpa was afraid of Uncle Ed­ward. Uncle Edward used to order grand­pa around all the time, he couldn’t have a word of his own, he would have to sit in that chair, if  Uncle Edward saw him around he would give him a look, or say something to him, he was very mean to him, very mean. ’ ’See also testimony of Annie C. Moriarty (Case, pages 46-58), Joseph Moriarty (Case, pages 113-118), Matilda Shipman (Case, pages 13.0-133), Francis J .  Grant (Case, pages 133-134), Matilda Bush (Case, pages 134-136).It is apparent that the amended and supple­mental bill of complaint does not, in any respect, overdraw the situation. Thomas Kelly, who was about ninety-five years old and who, because of his old age, physical ailments and falling spells, had not been able to work for over fifteen years, inherited four parcels of land and premises from a. sister, Ann Kelly. About fifteen days after said Thomas K elly  had so inherited the four tracts, two warranty deeds, conveying said four tracts, were procured by his son, the defendant- appellant, Edward J .  Kelly, from the said Thomas Kelly. The testimony clearly shows that the said Edward J .  Kelly induced, persuaded and coerced his father to sign said deeds, advising him that, owing to the old age and feebleness of the said Thomas Kelly and his ignorance regarding



business matters, it would be impossible for him, thè said Thomas Kelly, to take care of and man­age said lands and premises, and, in order that he, the said Edward J .  Kelly, might properly take care of and manage the same, it would be neeessary that deeds for said lands and premises to him, the said Edward J .  Kelly, be signed by: the: said Thomas 'Kelly. In  addition ta' this,? the testimony of the witnesses produced on behalf of the defendant, shows that the old man under­stood that, in signing the deeds, he was making provisions for his daughter and his grand-chil­dren, who are the complainants in this suit. (See the above-quoted testimony of the defend­ant, Edward J .  Kelly, J .  Randolph Woodruff and, W illiam J .  Saupe.) ... ...... .It  is also clear that Thomas Kelly did not have the benefit of competent or independent legal ad­vice. In fact, at the hearing the Vice-Chancellor did not require any argument from counsel for complainants but, after calling attention to thè very suspicious circumstances in the case, said that it would be unnecessary to consider them in view of the fact that it appeared that Mr. Wood­ruff, the lawyer, who drew and attended to the execution of the deeds, had not insisted upon inserting in them a reservation to the donor of the power to revoke the gift. On this, point the Vice-Chancellor quoted S la c k s . 66 N *jJ. E .447, (Ct. of E . & A ., 1903). A t the same time, the Vice-Chancellor remarked the absence as a ; wit­ness of Mr. Timothy F . Foyle, the undertaker, who, Edward J .  K elly  and Mr* Woodruff .testi­fied, had telephoned for Mr. Woodruff at the re­quest of Thomas Kelly. He also remarked that the transaction had been done in extraordinary haste and that in cases not half as suspicious as this, deeds:. have been set aside and that this



24case had an element o f suspicion that does not exist in other eases. The above remarks of the Vice-Chancellor have been inadvertently omitted from the State o f the Case.The only advice given to Thomas Kelly by Mr. Woodruff as to the effect of the deeds was that Edward could kick him out of the house. No advice whatever was given as to what would happen in the event of Edward’s death, nor did Mr. Woodruff advise Thomas K elly  to reserve to himself a life estate or a power of revocation, nor did he suggest to him that such reservation was possible and advisable.In the case of SlacJc v. Rees (supra), this court said: That the absence of such advice will in­validate a deed of gift, which contains no power of revocation, where a relation of trust and confidence exists between the donor and donee, is not denied, and, indeed, it was so held by the Vice-Chancellor. H e seems to have considered, however, that such relation­ship was not shown unless it was made to appear that the donee occupied such a dominant position towards the donor as to raise the presumption that the latter was without power to assert his will in opposi­tion to that of the donee. But this is not the situation. • The rule has a much broader * sweep. Its purpose is not so much to afford protection to the donor against the conse­quences of undue influence exercised over him by the donee as it is to afford him pro­tection against the consequences of voluntary action on his part, induced by the existence of the relationship between them, the effect of which, upon his own interests, he may only partially understand or appreciate.”



INot only should Mr. Woodruff have advised Thomas Kelly to reserve to himself a power of revocation but should have insisted upon insert­ing it in the deeds, unless Thomas Kelly had dis­tinctly refused to have it done. Slack v. Rees 
(supra).In the case of Post v. Hagan, 71 N. J .  E . 234 (Ct. of E . & A ., 1906) this court said:“ That a person already aged or infirm or otherwise dependent should give to the one upon whom he thus depends practically his whole living beyond recall, and at the very time when apparently he has most need to retain it, raises in the mind of the Chan­cellor the presumption that the donor may not have appreciated the irrevocable charac­ter of his act or that he did not foresee its legal consequences to himself. This pre­sumption of apparent improvidence gives rise to the special rule followed in Slack v. Rees, which may be called the rule of inde­pendent advice.’ ’In view of the fact that in the case at bar the lawyer who drew and attended to the execution of the deeds consulted with the defendant- appellant, Edward J .  Kelly, concerning his dis­like of drawing the deeds and concerning the call­ing in of two doctors to examine the old man and the procurance of an extra witness to the deeds, and in view of the fact that said lawyer was paid for his services by the defendant-appellant, E d ­ward J .  Kelly, and appeared for him in this court, it is difficult to understand how his advice to Thomas Kelly, can in any sense, be considered independent advice.In the case of Walsh v. Harkey, 69 A tl. Rep. 726 (N. J .  Ch., 1908), although the donor after-



26wards received back a lease of the conveyed premises for life, the conveyance was neverthe­less set aside. In deciding the case, Vice-Chan­cellor Emery said:“ On the whole situation disclosed by the proofs in this case I  am inclined to think that if  independent counsel had been called in to advise Mrs. Walsh, the ultimate disposition of the property in favor of the grantees might still have taken place, but under con­ditions such as would have assured to Mrs. Walsh herself, not only the rents, but the entire benefit of the property for her main­tenance, if  necessary during her life, and either by a will or deed containing a power of revocation.”In the case of Mott v. Mott, 49 N. J .  E ., 192, Vice-Chancellor Green, in setting aside on the ground of fraud and undue influence, a convey­ance from a mother, sixty-nine years old, to her son, said :“ He knew his mother’s condition was a failing one. Whatever he may say to the contrary, he had a question as to her mental capacity. No other theory explains his ap­plication to Dr. Eldridge to examine the old lady as to her mental condition. He was tak­ing from her all the means of support she had, and it was a badge of fraud not to give her independent evidence of his agreement to support her, which would avail her if  her mind gave way or other instruments of evi­dence should fa il .”This case is doubly pertinent for the reason that the defendant in the case at bar had his father examined by doctors before the deeds were executed.



The defendant-appellant’s fourth point, i. e ., that “ The said gran tor, Thom as K e lly , was also carryin g out the wishes, as he understood them, of his sister from  whom he, Thom as K e lly , received the property, which wishes were that the said Thom as K e lly  should convey the prem ises in question to Edw ard J .  K e l ly ,”  was not set up in any of the answers filed by any of the defendants in the case nor was it urged at the hearing. I t  is evidently an after-thought and is not borne out by the evidence o f Edw ard J .  K e lly , the person m ost interested. T his point, not havin g been raised in  the court below, can­not now be considered on appeal.O n page 77 of the Case, lines 4-35, in an­swer to questions by the V ice-C hancellor, we find Edw ard J .  K e lly  testify in g  that he first learned the deeds were made to him  on the n ight of the conveyance and that the only thing his fath er said to him  at that tim e was that he was rich the day before, and look how poor he was then.On page 80 of the Case, lines 15-33, we find him  testify in g , again  in answer to questions by the V ice-C han cellor, that a t  the tim e his fath er first spoke to him o f conveying the property he did not say anything except that he was not capable of taking care of the property and w ant­ed him , Edw ard, to look after it and that, a t that tim e, he did not say that he w anted to make a deed of the property to him.A g a in , on cross exam ination (C ase , page 81, lines 24-35) we find Edw ard J .  K e lly  testify ­ing that he knew the deeds were to be signed that day, that he was not interested a bit as to their contents because he was satisfied with any­thing, but that his father told him  he wanted him  to take care o f the property and that was



the reason he was going to convey the prop­erty.On pages 110 and 111 o f the C ase , we find Jo se p h  R e illy , sworn on behalf o f the defendant, te stify in g  th a t in the month of A p r il, 1911, he had a conversation with Thom as K e lly  and that Thom as K e lly  told him  he gave the property to E dw ard and that he told Thom as K e lly  thathe was very foolish fo r  it, not to drive the horse as long as he liv e d .”  No mention is made in M r. R e illy ’s testim ony as to any understand­ing that Thom as K e lly  conveyed the property -to the defendant, E d w a rd  J .  K e lly , pursuant to any w ish o f A n n  K e lly .A s  a m atter o f fa ct, we have no evidence o f any such wishes o f A n n  K e lly . W h at we do know is that she died w ithout havin g made a w ill and that Thom as K e lly  inherited the prop­erty. W e  do not doubt, however, that had the idea entered the mind o f the defendant at the time be was inducing his old fath er to deed the property to him , he certain ly , in his greed, would have pretended to his fath er that A n n  K e lly  had intended the property fo r  him. F o r  all we know, he m ay have used this specious argum ent as one o f the instrum ents o f his frau d . In  any event, we do not find it  in either o f the two answers filed by him , one o f which is sworn to by him and signed by J .  Randolph W oo d ru ff, as his solicitor, nor do we find any mention of it in his testim ony. I f  A n n  K e lly  had intended her p io p e rty  to go to the defendant, she would have expressed such intentions b y  m aking a w ill. T h a t she did not make a w ill is the best evidence that she intended her property to de­scend to her brother, Thom as K e lly , her only heir.



29I t  is , therefore, m ost earnestly submitted that fo r  the reasons above set fo rth , the appeal o f the defendants should be dism issed and the de­cree o f the C ourt o f Chancery affirmed.R esp ectfully  submitted,J O H N  V . L A D D E Y ,
Solicitor of Complainants-Respondents.G R O S K E N  & M O R I A R T Y ,

O f Cownsel with Complainants-Respondents.





New Jersey Court of Errors and Appeals
Between \

A n n ie  C. Moriarty, et als, I
Com /plainants-Respondents, ( A p p ea L

and (
E dward J .  K e l ly , et als, \

Defendants-Appellants. I

Brief on Behalf of the Defendants-Appellants, 
Edward J . Kelly and Margaret 

Kelly, His Wife

FactsThis is an appeal from a decree of the Court of Chancery bearing date the 8th day of February, 1917, entered in a suit brought in that court by Annie C . M oriarty and Joseph M oriarty, her hus­band, and others, as com plainants, against Edw ard J .  K elly  and M argaret K elly , his wife, and others as defendants, to set aside two certain conveyances made by one Thomas K elly  to Edw ard J .  K elly , his son, bearing date A p ril 8th, 1911, and recorded A p ril 10th, 1911, in the Register’s Office of Essex C ounty; and to have the said conveyances declared void on the ground that the same were procured by the said Edw ard J .  K elly  from the said Thomas K elly  by means of fraud, duress, and undue influ­ence.
The Vice-Chancellor who heard the case advised 

a decree directing that the two deeds aforesaid“ Be and the same are hereby declared null “ and void, except as hereinafter otherwise pro­v id e d  and are set aside as having been pro-
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“ cured by the said Edward J .  K elly  from the “ said Thomas K e lly  for no valuable considera­t i o n ,  at a time when the said Thomas K elly  “ was of the age of about ninety-five years, was “ without means of support, had no other prop­e r t y ,  real or personal, and in m aking said “ deeds had not the benefit of any competent “ or independent advice.”Case, page 154, lines 35-40.Case, page 155, lines 1-10.These appellants appeal from the said decree o n - the ground that the same is erroneous, in that the Chancellor should have found in favor of the de­fendants (these appellants) and as against the com plainants for the reasons:1. That the said Thomas K elly  was possessed of all his faculties at the time of making said con­veyances.2. That he had the benefit of independent nnd competent advice.3. T hat he was carrying out his own wishes in conveying the property as he did.4. T hat in so doing he was carrying out the wishes, as he understood them, of his sister from whom he, Thomas K elly , received the property, which w a s: that the said Thomas K elly  should con­vey the premises in question to Edw ard J .  K elly .I t  would seem, therefore, from the above, that the question presented to this court by this appeal i s : whether or not the said Thomas K e lly  in m aking said deeds had the benefit of competent and inde­pendent advice.These deeds were dated A p ril 8th, 1911, and re­corded A p ril 10th, 1911.Case, page 28, lines 1-10.Thomas K e lly , the grantor, did not die until Ja n u a ry  11th, 1912.Case, page 60, lines 1-10.
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This suit was not begun until A p ril 20, 1915.A t the outset we desire to call the C ourt’s especial attention to the fact as shown by the testi­mony hereinafter more particularly referred to, that before the execution of said deeds and at the time of the execution of the same, the grantor, of his own volition, called into consultation a lawyer of this State of upwards of twenty years’ standing who was moreover, a perfect stranger to the grantee and with whom the grantor consulted privately and at great length before the execution of the deeds in question.

Law

Point OneThe law governing this case is laid down in the decision of P o s t  vs. H a g a n , decided by the Court of Errors and Appeals, 1907, and reported in 71 N . J .  Equity , 234, which said case follows the case of S la c k  vs. R e es , which is reported in 66 N . J .  Equity, page 447. That the deeds involved in this suit under the above decisions should have been upheld by the Lower Court we think is clearly shown for the follow ing reasons:T H A T  T H E  S A I D  T H O M A S  K E L L Y  A T  T H E  T IM E  O F  T H E  E X E C U T I O N  O F  T H E  D E E D S  IN  Q U E S T IO N  W A S  S A N E  A N D  P O S S E S S E D  O F  A L L  H I S  M E N T A L  F A C U L T I E S .See testimony of Rev. Edw ard F . Q uirk, who testified as follow s:“ Q How frequently would you visit him, say weekly, or how frequently did you visit him for a year and a h alf prior to his death?A  I  should judge, as far  as m y memory goes, about once each three months.



4Q W hat was the occasion of those visits?A  W hat we term a communion call, go to hear the m an’s confession and bring the com­m union.”Case, page 87, lines 30-40.Further testimony by Eev. Q u ir k :“ Q D id  you have occasion to test his mem­ory?A  Never, not in the sense that I  had any occasion to test it , because I  never doubted there was anything wrong with the man out­side of his physical inability to get to church, as I  was informed.Q W ould you say that his memory was good?A  Yes.Q How  would you determine that?A  From  the manner in which he made his confession, which showed that he remembered his catechetical training very w ell.”Case, page 88, lines 20-30.Case, page 88, lines 30-40.Case, page 89, lines 1-10.Case, page 89, lines 20-30.Testimony of D r. H ugo F . Cook, who examined Thomas K elly  in A p ril, 1911, in which he testified that he went to see M r. K elly  on the 5th of A p ril, 1911, in company with D r. Burns, that they asked M r. K elly  many questions and that both agreed that he was sane and qualified to perform any business transaction.Case, page 105, lines 20-30.Case, page 105, lines 30-40.A lso testimony of D r. Jo h n  G . Burns, who ac­companied D r. Cook at the time the above exam i­nation was made, who testified that the physical condition of Thomas K e lly  was such as he would



5expect of a man of his age and his mental condi­tion was an average for a man of his age.Case, page 112, lines 30-40.Also see testimony of Elizabeth Henry, wherein she testified that between the years 1905 and 1911, she conducted a store at 87 Bruce street which was close to where Thomas K elly  then lived; that Thomas K elly  was in the habit of going to her store to make purchases*Case, page 108, lines 20-40.Further that Thomas K elly  knew what he was doing and knew what he wanted.Case, page 109, lines 20-30.Testimony of W illiam  J .  Saupe.Case, page 143, lines 1-40.Case, page 144, lines 1-40.Testimony of Jam es G . M cGuire.Case, page 145, lines 1-40.Case, page 146, lines 1-40.The test of mental capacity to make a deed is that a person shall have ability to understand the nature and effect of the act in which he is engaged and the business he is transacting.
So p er  vs. C isco , 85 N . J .  E q ., 165, at page 169.

! New Jersey State Library'
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Point TwoT H A T  A T  T H E  T IM E  O F  T H E  E X E C U T I O N  O F  T H E  D E E D S  IN  Q U E S T IO N  T H E R E  W A S  N O  F R A U D , D U R E S S  O R  U N D U E  I N F L U E N C E  B R O U G H T  TO  B E A R  U P O N  T H E  S A I D  T H O M A S  K E L L Y ;  A N D  T H A T  B E F O R E  E X E C U T I N G  T H E  S A M E  H E  H A D  T H E  F U L L  B E N E F I T  O F  C O M P E T E N T  A N D  I N D E P E N D ­E N T  L E G A L  A D V I C E , A N D  T H A T  T H I S  A D ­V I C E  C A M E  F R O M  A  C O U N S E L L O R -A T -L A W  O F  T H I S  S T A T E , W H IC H  C O U N S E L L O R  W A S  A N  E N T I R E  S T R A N G E R  T O  B O T H  T H O M A S  K E L L Y  A N D  E D W A R D  K E L L Y  A N D  W A S  C A L L E D  IN  B Y  A N  I N D E P E N D E N T  T H IR D  P A R T Y , N A M E L Y , T IM O T H Y  F O Y L E , A  F R I E N D  O F  T H E  F A T H E R , T H O M A S  K E L L Y , A T  T H E  S U G G E S T I O N  O F  T H O M A S  K E L L Y .Testimony of Edw ard J .  K e lly :“ Q Do you know, or rather did you send for M r. W oodruff to call at your father’s house?A  No, I  did n ot; my father spoke to M r. Foyle and he called up. Mr. W oodruff, I guess.”Case, page 65, lines 29-32.A gain , testimony of Edw ard J .  K e l ly :“ A  M r. Foyle spoke to him (Thomas K elly ) then and said that he would ’phone for a lawyer for him.Q Then you did know what was going on in the house at the time M r. W oodruff came?A  Y es,, but I  didn’t see it.Q  Y o u  never said anything to your father about the property before that?A  Never a word.Q Never mentioned it to him?A  Never a word.



7Q D idn ’t you ask him to convey it  to you? A  I  did not.”Case, page 75, lines 25-35.Testimony of Edward J .  K e l ly :“ Q Is it not a fact, M r. K elly , that you went to M r. W oodruff yourself?A  No, I never did, never did.”Case, page 77, lines 35-40.Testimony of Mr. W oodruff:“ Q D o you know, or did you know Thomas K elly  in his lifetim e?A  I  did not, not prior to the time of meet­ing him.Q D id  you know Edw ard K elly ?A  No, sir.”Case, page 90, lines 1-10.Further testimony of Mr. W oodruff:“ Q ( B y  the C o u r t.)  Begin at the begin­ning and tell us just how you came to be em­ployed, and all that you did?A  I  was telephoned to by M r. Foyle. * * * A  M r. Timothy Foyle, an undertaker on W arren street, telephoned me to come to his office, and informed me that he wanted me to go see M r. Thomas K elly  of 83 Bruce street, who wanted him to transact some business, and he had told Mr. K elly  that he was not a lawyer and he couldn’t do it. I  went there that n ight.” Case, page 90, lines 10-40.Further testimony of Mr. W oodruff:“ A  I  went there to M r. K e lly ’s house and Mr. Edw ard K elly  was at the door and I  said — no, he wasn’t at the door, I  rang the bell and somebody came to the door; I  said, ‘Does Mr. Thomas K elly  live here’ ; they said, ‘Yes’ ; I  said, ‘I  am Mr. W oodruff, a law yer; Mr. Foyle, the undertaker, sent me here.’ ”Case, page 91, lines 9-15.
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Further testimony of M r. W oodru ff:“ A  I  said: ‘Then I  presume you want a w ill draw n,’ and he said, ‘No, there are too many w ills broken, I  want to have a deed made.’ H e directed Edw ard to bring the box to him, a black box, and Edw ard brought the box in, and Edw ard wrent out, and M r. K elly  and I  began to talk , and much to my surprise—  Q ( B y  the C o u r t.)  W ell, now, tell us just what the conversation w as?”Case, page 91, lines 30-40.“ A  W ell, he told me he wanted a deed drawn, and then he opened the box and pro­duced these papers and gave them to me, and then he said, ‘I  own four or five houses’ ; I  said, ‘Y ou own four or five houses’ ; he said, ‘Y e s’ ; and I  was very much surprised, and then he produced a lot of old deeds, and I  think there was a copy of one w ill there, and I  said, ‘You own four or five houses’ ; he said, ‘Y es’ ; I  said, ‘W h at do you want to do with them’ ; he said, ‘I  want to give them to Edw ard’ ; he said, ‘They belonged to my sister and she has just died, and my sister always intended that Edw ard should have the property, so I  want a deed made to Edw ard.’ I  said, ‘W ell, you let me have the deeds then,’ and I  took the deeds, and I  wTas very much surprised that there were five houses there.”Case, Page 92, lines 1-20.“ Q ( B y  the C o u r t.)  W ell, what did you say then?A  Then in the talk he mentioned about having a daughter, and he pointed to the kitchen, and he said, ‘T hat is my grand­child’ ; I  said, ‘W h at is her nam e,’ and he told me ‘G r a n t,’ and I  said, ‘Mr. K elly , do you know what you are doing; do you mean to say



9
you are going to leave everything to this one boy and not give the others anything/ and he said, ‘Yes, sir.’ I  said, ‘D on’t you want a w ill drawn’ ; he said, ‘No, I  don’t want no w ill drawn, because I  read in the papers about wills being drawn.” W e talked over the m atter, and about how he got the property; he said he hadn’t worked in years, and he said Edw ard supported him, and said his sister ju st died who owned all this property and he wanted Edw ard to have it a ll, that Edw ard was a good boy and had taken care of him. W ell, we talked along that line, and then I  took the papers and went out.Q { B y  the C o u r t.)  Who took the papers?A  I  d id; I took all the old deeds and an abstract copy of a w ill, and outside I  met Edw ard.”Case, page 92, lines 20-40.On the second occasion when M r. W oodruff called to see Thomas K elly , at which time the deeds were signed, he had further independent and private ad­vice as to the effect of the execution of these deeds, in the absence of the son who was the donee, as is evidenced by M r. W oodruff.Mr. W oodruff uses the follow ing lan gu age: A nd in the presence of Captain Saupe I  went over the deeds again and explained very carefully to M r. K elly  what he was doing and what would happen to him. I  told him “ You are giving away every­thing, and” I  said, “ Edw ard can kick you out of the house,”  and I  think we all laughed, and he said, “ Edw ard is a good boy, he wTill take care of his sister and the G ran ts .’ * * * I  said, “ Now you understand what you are doing,”  I  said, “ Y ou won’t  have a cent left and Edw ard can throw you out of the house” ; he said, “ I  am not afraid of



10that, Edw ard has always been a good friend of mine and he w ill take care of the sister and the G ra n t children.”  I  took the acknowledgment, and had Captain  Saupe witness it and I  witnessed the signature. I  called Edw ard in and told him.Case, page 94, lines 1-40.A gain  testimony of Mr. W oodruff; in reply to a question as to the effect of signing away all of his property:“ A  T hat he didn’t have a cent left, I  kind of in an offhand way, I  told him the first time while Edw ard was out, I  went a ll over the deed with him while Edw ard was out across the street I  presume, told him what they meant.Q W hat did you tell him?A  I  said, ‘This leaves you without anything at a ll, without a cent,’ and he said, ‘Edw ard has been a good boy to me, and he supported me for a great many years, and Edw ard is a good boy, and I  trust him .’ Then when Captain Saupe came over we went over it  again, I  did, went over the deeds very carefully, and told Captain Saupe why I  had sent for him .”Case, page 95, lines 10-30.“ Q W hat did you tell C aptain  Saupe— was it  in the presence of the old m an?A  Yes.Q W hat did you tell him?A  T hat I  wanted him to witness the deeds, that Thomas K e lly  was about to convey a ll his property to Edw ard K e lly , and in the pres­ence of C aptain  Saupe I  said, ‘M r. K elly , re­member now, Edw ard can kick you out of the house, you cannot stay here a minute now,’ and we laughed; and when I  called him in I  said, ‘Edw ard, your father has given'you everything, and you owe him two dollars,’ and he produced



11the two dollars and wanted to give it to his father, and his father said, ‘No, give it to C ap­tain Saupe, and Captain Saupe refused to take the money.”Case, page 95, lines 30-40.Testimony of W illiam  J .  Saupe:“ A  I  was sent for by lawyer W oodruff to come over there and be a witness to these deeds, and when I  got there Mr. K e lly  (E d ­ward K elly  ) walked out of the place.”Case, page 99, lines 30 40.“ Q ( B y  the C o u r t.)  Tell us what he (M r. W oodruff) explained?A  H e said, ‘Mr. K elly  do you know what you are doing’ ; he said, ‘Y ou are signing over to-day all your property away to Edw ard K elly , and he could put you out five minutes after you signed this,’ and M r. K elly , the father, said, ‘Now’ he said, ‘Edw ard has been a good boy all his lifetim e, and’ he said, ‘he w ill look after me’ ; and then the counsellor brought in  the grandchildren; “ W e ll,’ he said, ‘the little  girl has been very good and’ he said, ‘Edw ard w ill take care of Mrs. M oriarty and the grandchildren’ ; that is all that was said in my presence.”Case, page 100, lines 15-25.“ Q Y ou said Mr. K elly  walked out when you entered the K elly  house; which M r. K e l­ley do you mean?A  M r. Edw ard K e lly , the son.”Case, page 100, lines 30-35.“ Q B u t .this conversation which you have just related as having taken place between M r. W oodruff and Thomas K elly  took place when?A  When I  was there, in my presence.
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Q (B y  the C o u r t.)  W ell, before the sign­ing of the deed or after the signing?A  Before the signing of the deed.”I t  w ill be readily seen from the above testimony that proper independent advice was given to the donor, which means that the donor had the pre­lim inary benefit of conferring fu lly  and privately upon the subject of his intended g ift with a person who was not only competent to inform him cor­rectly as to its legal effect, but who was further­more so disassociated from the interest of the donee as to be in a position to advise with the donor im ­partially  and confidently as to the consequences to him self of his proposed benefaction.
P o st  vs. H a h g a n , 71 N . J .  E qu ity , page 234 at 243.The only purpose of suggesting to the donor the incorporation in a deed such as these of a revoca­tion clause is to give to the instrum ent practically the same effect as a wrill , namely, to give to the donor the power to revoke the deed at any time before his death. That it  was not necessary in the case at bar to insert such a revocation clause in the deeds in question, is clearly shown by the fact that Thomas K e lly  knew perfectly well that his act in executing the deeds in question would have the effect of presently depriving him of a ll further interest in the estates to be embraced in the deeds which he proposed to execute. In  furtherance of this idea and to confirm the fact that Thomas K e lly  knew perfectly well the effect of the act wliich he was about to commit, we respectfully re­fer the Court to the statement of Thomas K elly  that he absolutely refused to have a w ill drawn or even consider the m aking of a w ill when this was suggested to him on several occasions by the attor­ney, and see point four (4) herein which absolutely confirms this.
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Testimony of Mr. W oodruff:“ A  * '* * F irst I  said, ‘W hat do yonwant/ and we talked about it, and he said he wanted to dispose of. his property; I  said, ‘Then I  presume you want a w ill drawn/ and he said, ‘No, there are too many w ills broken,1 want to have a deed made.”Case, page 91, lines 29-40.“ A  Mr. W oodruff then said, ‘D on’t you want a w ill draw n?’ M r. K elly  said in reply to that question, ‘No, I  don’t want no w ill drawn because I  read in the papers about w ill being drawn.”Case, page 92, lines 20-30.In  view of this testimony and the further testi­mony as to the positive direction given by Thomas K elly  to Mr. W oodruff to draw a deed or deeds and not any other document, and that he wanted his son Edw ard to have the immediate and abso­lute title to the premises in question, in accordance with the wish of his dead sister, it  would be idle as a legal proposition to contend that a revocation clause should be inserted in the deed or that Mr. W oodruff should have suggested anything more than he did, namely, M r. W oodruff explained most fu lly  what was the legal effect of executing a deed of the nature of those in suit and after this fu ll explanation two separate occasions M r. K e lly , the father, firmly insisted that these deeds should be executed that way.See testimony as stated above under Point as also given inCase, page 100, lines 15-25.Case, page 94, lines 1-40.The cases which have been decided in the New Jersey courts wherein conveyances have been set aside because of undue influence or absence of com-



14petent and independent advice are all clearly dis­tinguishable on their facts from the present case at bar, especially in view of the fact it was carrying out the wishes of the sister from whom it came.In  the case of S la c k  vs. R e es , 66 N . J .  E q u ity , 447, at page 450, the fact was that the donor asked the attorney“ W hether he had better make a w ill or a deed. H e was advised by the attorney that it would be better to make a deed, and did so. * * * From  his inquiry made of the attor­ney, whether it  would be better to make a w ill or a deed, it  seems quite probable that he considered the one would be no more effective than the other to presently deprive him of all future interest in the estate to be embraced in the instrum ent which he proposed to exe­cute. I t  is difficult to understand the failure of the attorney to advise M r. Slack as to the effect of such a deed as was executed.”I t  is evident from the above extract that the donor did not have competent advice which is quite different from the facts in the case at bar wherein the attorney explained fu lly  the effect of the exe­cution of such a deed as shown by the testimony above.In  the case of P o s t  vs. H a g a n , 71 N . J .  Equ ity , 234 at page 244, the court sa y s:“ Ju d g e  P axton, the lawyer who drew the deeds, and took the donor’s acknowledgments, was employed for that purpose by the donee and appeared for her in the court below. She called upon him with the old deeds from which he was instructed to draw new deeds, in a ll respects sim ilar to the old ones saving as to the names of the grantor and grantee, and when he had the deed ready he was to attend upon the donor and have them executed. H is  instructions were both lim ited and explicit.



15These instructions he carried out. H e  tods in  
no sense the adviser of the donor and at no  
tim e acted in  that capacity. H is only remark to the donor, as I  recall it, was that cited by the Vice-Chancellor, viz., that he reminded her that she had a son.”It  is evident from the above without more, that the donor had no independent advice whatsoever.In  the case of Reeves  vs. W h ite ,  Chancery, 84 N . J .  Equity, 661, the donor had a real estate agent draw an assignment of leases to his son and asked the agent i f  the donee would get the benefit after the donor’s death if  he put the assignments in a safe deposit box. This assignment together with bills of sale was put in a safe deposit box to which both the donor and the donee had access. There is no evidence in this case whatsoever that the donor had any competent or independent advice or that he was told in any way of the consequences of his act. Certainly this case on its facts is not in point. .The case of H u n t  vs. N a y lo r , Chancery, 84 N . J .  Equity, 646, wherein the donor allowed his niece, the donee, to deposit a check received by him from a partition sale, in the bank in their jo in t names and the donor later declared a lunatic, the donee died previous to the donor and from the facts the Court found:“ That Elizabeth’s (donee) act of m aking the joint deposit, and her suggestion to the com plainant that his name be included as one of the depositors, challenges seriously the idea that she had become the absolute owner of the fund, and the view she entertained of her rela­tion to it, evinces that she understood that the enjoyment of the fund was to be hers, i f  at all, only when her uncle had finished— a dis­position, testamentary in character, in viola-



16tion of our statute of w ills, and falls  within the rule laid down in Stevenson vs. E a rl, 65 N. J .  E q ., 721.In  the case of Ja co b u s  vs. W a its ,  Chancery, 1916, 97 A tlan tic , 958, wherein the com plainant is the donor and the donee is her daughter, they both in ­structed the lawyer to draw the deeds. There was a conflict of evidence as to who sent for the lawyer, but from the extract of the testimony set out in the opinion of the case, the donee urged her mother to make the conveyance. The lawyer’s idea on what was said, especially by the donor was that the donor expected to live only a few days and that she ex­pected the deed to take effect only in case of her immediate death. The Vice-Chancellor found that the lawyer gave no advice about the matter. The Court said on page 960:“ A nd where, as in this case, it  is apparent that the g ift  was made to accomplish the pur­pose of a w ill, without the safeguards sur­rounding the execution of a w ill, an additional reason is presented why the donee should clearly and convincingly show its validity. H aydock vs. Haydock, 34 N . J .  E q ., 570, 38 Am . Rep., 385.“ I  do not think the defendant has borne this burden, because her own evidence and that of the scrivener discloses that it was in part, if  not entirely, due to her solicitations that these conveyances were made, and that they were voluntary gifts made in contemplation of the donor’s death, without consideration, and to take effect after the death of the donor. F u r ­thermore, the facts show that com plainant, in m aking these conveyances, disposed of practi­cally  a ll her property, w ithout the benefit of proper independent advice. Because of the ab­sence of such advice, and the voluntary nature



17of tlie gifts, by which improvident action com­plainant parted with her entire means of sup­port, and the fact that by reason of her serious illness she was not in condition to fu lly  com­prehend, and did not comprehend, the conse­quences to herself of her act in m aking these gifts, these conveyances should be set aside.‘‘This conclusion is only giving effect to what the defendant says was the understanding w ith com plainant when the deeds were executed, that the deeds were to become effective only in the event of the death of her mother from i l l­ness with which she was prostrated when the deeds were made.”In  the case of G rim m in ger  vs. A ld e r to n , Chan­cery, 1914, N . J .  E q ., page 425, wherein convey­ances made by a husband to his wife’s father and mother at his wife’s solicitation, were set aside, the fact being that the man suffered from epileptic fits and was well known at the time to be of unsound mind and the wife after the conveyances were made paid very little  attention to her husband and a l­lowed him to live unattended in the attic and later obtained a divorce and remarried. In  that case there was no semblance of any independent advice being given and it was proved beyond a doubt that the donor was consulted by no one besides his wife and was of a weak mind. The case is evidently not at all in point. The Vice-Chancellor on page 435 speaking of conveyances w ithout independent ad­vice as fo llow s:“ The law does not go to the length of saying that a donor incapacitated by age and disease from earning his own living, may not even improvidently strip himself of a ll his property beyond recall, although there are cases which seem almost to go to that extent. (Pow ell vs.
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Pow ell (1900), I  Ch. D iv ., 246); but it  does say that his g ift  shall not stand, unless he have competent, independent advice, and refuses to act in accordance with it .”W hich is an extract from Pearce vs. S t i n e s 79 N . J .  E q ., page 51 at page 55.In  the said Pearce vs. Stines case, the Court found on page 55 that “ the donor did not have competent, 

or any advice when he decided to deliver the deed to Lodemia in his lifetim e.In  the case of Albert vs. Haverly, Errors and A p ­peals 1905, 68 N . J .  E q ., 604, the facts were that a young woman ju st of age made a deed of g ift  to her step-mother. The Court found on page 666:“ There is nothing in the evidence submitted at the hearing which even suggests that in the m aking of this g ift  she received independent advice (or in fact, any advice at a ll) , either as to the nature or effect of the conveyance which she now seeks to avoid.”I t  w ill be noted that a ll of the cases of sim ilar nature in this state the Court has found on the facts that the donor had no advice whatsoever or that such advice as the donor had was not compe­tent and iiidependent, nor was it  a fact in these cases as in the case at bar, that the sister from whom the property came wanted such a disposition of the property. W e feel that it  is unnecessary to digest any more Cases on this proposition as the cases above set out show clearly the trend of law in New Jersey and all of these cases and in fact a ll the cases on this proposition are clearly distinguish­able! In  a ll these cases there are extra and differ­ent circumstances that bring each individual case within the rule of Slack vs. Rees and Post vs. Hagan and in  each case as said before, either the donor had the benefit of no advice or the advice was not competent and independent.
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Point ThreeW E  T H I N K  T H E  T E S T IM O N Y  IN  T H I S  C A S E  A N D  E S P E C I A L L Y  T H A T  P A R T I C U ­L A R L Y  P O IN T E D  O U T  IN  P O IN T  T W O  O F  T H I S  B R I E F  W IL L  S H O W  C L E A R L Y  T H A T  T H E  G R A N T O R , T H O M A S  K E L L Y , W A S  C A R R Y IN G  O U T  H I S  O W N  W I S H E S  IN  IM ­M E D I A T E L Y  T R A N S F E R R IN G  TO  H I S  SO N ; E D W A R D  J .  K E L L Y , T H E  L A N D S  A N D  P R E M I S E S  IN  Q U E S T IO N , E S P E C I A L L Y  IN  V I E W  O F  P O IN T  4 H E R E I N . H I S  L A W Y E R  E X P L A I N E D  T O  H IM  T H E  E F F E C T  O F  E X E C U T I N G  T H E  D E E D S  IN  Q U E S T IO N  A N D  H I S  R E P L Y  I N D I C A T E D  C L E A R L Y  T H A T  H E  W A N T E D  H I S  S O N  E D W A R D  TO  H A V E  T H E  IM M E D IA T E  T IT L E  TO  T H E  P R O P E R T Y .

Point FourT H E  S A I D  G R A N T O R , T H O M A S  K E L L Y , W A S  A L S O  C A R R Y I N G  O U T  T H E  W I S H E S , A S  H E  U N D E R S T O O D  T H E M , O F  H I S  S I S T E R  F R O M  W H O M  H E , T H O M A S  K E L L Y , R E ­C E I V E D  T H E  P R O P E R T Y , W H IC H  W I S H E S  W E R E  T H A T  T H E  S A I D  T H O M A S  K E L L Y  S H O U L D  C O N V E Y  T H E  P R E M I S E S  IN  Q U E S ­T IO N  TO  E D W A R D  J .  K E L L Y .This is especially borne out by the testimony of Mr. W oodruff, as follows :“ Q ( B y  the C o u r t.)  W ell, now, tell us just what the conversation w as?”Case, page 91, lines 30-40.“ A  W ell, he told me he wanted a deed drawn, and then he opened the box and pro­duced these papers and gave them to me, and then he said, ‘I  own four or five houses’ ; I  said,



20‘Y ou own four or five houses?’ he said, ‘Yes’ ; and I was very much surprised, and then he produced a lot of old deeds, and I  think there was a copy of one will there, and l said, ‘You own four or five houses’ ; he said, ‘Yes’ ; I said, ‘W hat do you want to do with them?’ he said, ‘I  want to give them to Edw ard’ ; he said,
‘ T h ey belonged to m y sister and she has ju s t  
d ied , and m y sister alw ays in tended that 
E d w a r d  should hare the p ro p erty , so I  w ant a 
deed made to E d w a r d .”Case, p. 92, lines 1-20.“ Q { B y  the C o u r t.)  W ell, what did you say then?A  Then in the talk he mentioned about hav­ing a daughter and he pointed to the kitchen and he said, ‘T hat is my grandchild’ ; I  said, ‘W h at is her name,’ and he told me ‘G ra n t,’ and I  said, ‘M r. K e lly , do you know what you are doing; do you mean to say you are going to leave everything to this one boy and not give the others anything,’ and he said, ‘Yes, sir.’ I  said, ‘D on’t  you want a w ill drawn’ ; lie said, ‘No, I  don’t wTant no w ill drawn, because I  read in the papers about w ills being draw n.’ W e talked over the m atter, and about how he got the property; he said he hadn’t worked in years, and he said Edw ard supported him, and said his sister ju st died who owned all this property and he wanted Edw ard to have it  a ll, that Edw ard was a good boy and had taken care of him. W ell, we talked along on that line, and then I  took the papers and went out.”Case, page 92, lines 20-40.From  the above extracts taken from the testi­mony itself, we think it is clear that Thomas K elly  not only had abundant mental capacity to execute the deeds in question, but that before executing



21them, he had the fu ll benefit of competent and inde­pendent advice, consisting of his friend, Timothy Foyle; the lawyer, Mr. W oodruff; and Captain Saupe; that he called these men in of his own volition; that he talked freely with them on two occasions before signing the deeds privately, w ith­out his son Edw ard being present; that he went over the entire matter fu lly  with the lawyer and Captain Saupe; that he knew perfectly well what he was doing especially in view of the wishes of the sister from whom the property came; that in spite of Mr. W oodruff’s recommendation to draw a w ill instead of executing deeds; he stated he would have none of that and that he wanted to draw the deeds in question; that no influence of any kind was ex­erted upon him by the said Edw ard K elly  or by any­one on his behalf. There is not a single bit of testi­mony to show that Edw ard K elly  induced his father to execute the deeds and, in fact, from M r. Edw ard K e lly ’s own testimony, he states that he knew his father intended to make a disposition of the prop­erty but he did not know what disposition was made until after the deeds were executed.WTe refer the Court’s attention to the testimony of Edw ard J .  K elly , especially the cross exam ina­tion taken on Case, page 75, lines 1-40.The testimony of uninterested witnesses, namely Captain Saupe and M r. W oodruff, is most positive, and the picture which their testimony presents is that of a man perfectly competent in every respect, engaged in carrying out a plan of his own, as well as the wishes of the sister from whom the property came.For the above reasons, it  is respectfully submit­ted that the decree of the Court of Chancery should be reversed. P E I R C E  & H O O V E R , 
Attorneys for Defendants-Appellants.


