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Bill of Complaint.

Bill of Complaint.
F iled  March 23, 1916.

In Chancery of New Jersey.
To the Honorable Edwin Robert Walker,

Chancellor of the State of New Jersey:

The complainant, Bertha E. Feick, executrix  
of the last w ill and testam ent of Charles A. 
Feick, deceased, of Roselle, N ew  Jersey, respect­
fully shows that:

1. On September 30, 1911, Charles A. Feick, 
late of the City of Newark, died leaving a  last 
will and testam ent by which he appointed this 
complainant the sole executrix.

2. On October 13, 1911, said will w as duly 
admitted to probate by the Surrogate of E ssex  
County and letters testam entary were issued  
thereon to this complainant, who accepted the 
same and has ever since acted and still is acting 
as such executrix.

3. On October 13, 1911, this complainant ob­
tained an order from  the E ssex  County O rphans’ 
Court directing the creditors of the said Charles 
A. Feick to present their sworn claim s within  
nine months from  the date thereof in accordance 
with the statute in such case made and provided, 
and on Ju ly  15, 1912, obtained an order from  said 
court barring all creditors who had not so pre­
sented their claims. 1

4. On January 28, 1912, the Union N ational 
Bank, a corporation organized and existing  
under the laws of the U nited States of Am erica
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Bill of Complaint.

and carrying -on business in the City of Newark, 
in the County of Essex and State of New Jersey, 
presented its claims to this complainant on 
certain promissory notes made by the said 
Charles A. Feick during his lifetime and held 
by said Union National Bank, one for $25,000, 

~yQ dated June 21, 1911, payable four months after 
date; one for $20,000, dated August 27, 1911, 
payable four months after date, and one for 
$20,000, dated September 22, 1911, payable four 
months after date, and on certain notes made 
by the Hill Bread Company, a corporation of 
the State of New Jersey, to the order of said 
Charles A. Feick; one dated August 1, 1911, for 
$5,000, payable four months after date; one 
dated September 13, 1911, for $2,000, payable 
four months after date; and one dated September 

• 15, 1911, for $3,500, payable four months after
date, which said last mentioned notes having 
first been endorsed by said Charles A. Feick 
were discounted by him during his lifetime at 
the soid Union National Bank. A true copy of 
this proof of claim is hereto attached and 
marked Schedule A.

5. On or about July 9, 1912, the Hill Bread 
Company presented its claim to this complainant

30 on a certain promissory note for $10,000 made 
by the said Charles A. Feick in his lifetime to 
the said Hill Bread Company, dated April 12, 
1911, payable six months after date, and on a 
book account for goods sold and delivered to 
the said Charles A. Feick during his lifetime in 
the amount of $89.91, a true copy of which is 
hereto attached and marked Schedule B.

6. At the time of the death of the said
Charles A. Feick there was on deposit to his

, credit with the said Union National Bank the 40
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Bill of Complaint.

sum of $23,500.01, which said sum the Union 
National Bank claimed to be applicable to the 
payment of said note dated June 21, 1911, and 
all of which said deposit the bank did apply 
in part payment of said note. The Union 
National Bank also held as collateral for said 
indebtedness thirty shares of stock of the 10 
Fidelity Trust Company of Newark, which 
shares were sold by this complainant on January 
20, 1915, for the sum of $26,730. The proceeds 
realized from said sale were applied to said 
indebtedness.

7. On March 26, 1915, a decree was made 
by the Essex County Orphans’ Court allowing 
the claim of the said Union National Bank and 
establishing the amount due thereon in the sum
of $89,573.33, after the application by the court 20 
of the said moneys on deposit and the proceeds 
from the sale of said collateral, and a decree 
wlas made by said court adjudging the estate of 
the said Charles A. Feick to be insolvent.

8. On April 23, 1915, an order was made 
by said Essex County Orphans’ Court directing 
this complainant to pay a dividend of 45% on 
the claims filed with her, and this complainant 
did thereupon on May 1, 1915, in conformity 
with said order, pay to the Union National Bank 30 
on its claim the sum of $13,307.99, being a 
dividend of 45% on the balance due on this 
claim after the application of the moneys on 
deposit to the credit of Charles A. Feick at his 
death with that bank, and after the applica­
tion of the proceeds from the sale of the above 
mentioned collateral held by that bank as se­
curity for the notes of the said Charles A. Feick, 
and said bank has applied the said dividend 
generally as a creditor on its said claim. Of ¿q
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this amount, the sum of $4,725.00 is the amount 
which represents a percentage of 45% of the 
amount due on the notes of the Hill Bread 
Company to the order of Charles A. Feick and 
discounted by the said Charles A. Feick with 
said bank.

10 9. The aforesaid notes made by said Hill
Bread Company were issued and delivered by it 
to said Charles A. Feick in his lifetime for a 
valuable consideration, and complainant alleges 
that as between said Hill Bread Company and 
the said Charles A. Feick, the former was and 
is primarily liable thereon, and that the lia­
bility of the said Charles A. Feick thereon was 
and is the secondary liability of an endorser 
only.

20  r\10. Said Hill Bread Company, though often 
requested so to do by complainant, has paid 
nothing to said bank on its said notes, and 
has utterly failed and refused to discharge its 
primary liability thereon.

11. The said Hill Bread Company was in­
debted to this complainant in the sum of $2,500 
with interest from July 1, 1911, on a certain 
promissory note for that amount made by Hill

30 Bread Company to Charles A. Feick during his 
lifetime, dated July 1, 1911, payable four months 
after date, a true copy of which is hereto 
attached and marked Schedule C. Said note is 
now the property of complainant and has not 
been paid in whole or in part.

12. This complainant has made no payment 
on account of the claims of the Hill Bread 
Company because of the indebtedness of said 
Hill Bread Company to this complainant on

'40 its said note of $2,500 and because of its failure
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to pay and discharge its said notes held by said 
Union National Bank and by reason of the lia­
bility which said Hill Bread Company has in­
curred to complainant upon the payment of 
said dividends to said bank and because com­
plainant is fearful that said Hill Bread Com­
pany will continue to neglect and refuse to 
discharge, its said notes held by said bank, 
whereby said Hill Bread Company may here­
after become further indebted to her by reason 
of the payment of further dividends to said bank 
and because of the uncertainty and doubt which 
exists in complainant’s mind in respect to the 
true amount at which the claim of said Hill 
Bread Company should be recognized and 
allowed, if at all.

13. On March 3, 1916, said Hill Bread Com­
pany instituted an action in the New Jersey 
Supreme Court against this complainant on said 
note of $10,000 made by the said Charles A. 
Feick and on said book account and for the re­
turn of certain moneys paid by said Hill Bread 
Company to the said Charles A. Feick or to this 
complainant, as will appear from said complaint, 
a true copy of which is hereto attached and 
marked Schedule D.

14. This complainant admits the indebted­
ness of her said testator on the said note of 
$10,000 and on said book account, but this com­
plainant alleges that she is entitled to a set-off 
against this liability of the debt of said Hill 
Bread Company on its said note of $2,500, and 
is entitled to set off against any dividends now 
or hereafter payable to the said Hill Bread 
Company on the indebtedness of said Charles 
A. Feick to it, and the amounts of the dividends

10

20
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heretofore and hereafter paid by complainant 
to said bank insofar as they represent dividends 
on the indebtedness of said Charles A. Feick, as 
such indorser.

15. Said Hill Bread Company at. the time 
of the maturity of said notes so made by it

t?  and discounted by the said Charles A. Feick 
had on deposit with said Union National Bank 
large sums of money and still has on deposit 
with said bank large sums of money to its 
credit.

16. This complainant alleges that the said 
Charles A. Feick in his lifetime purchased a 
certain plot of ground known as the Turnbull 
plot on the corner of Fillmore and Market 
streets in the City of Newark, New Jersey, for

^  the use of the Hill Bread Company, and agreed 
to erect buildings thereon for the use of the Hill 
Bread Company at such times as the said Hill 
Bread Company might designate; that the said 
Hill Bread Company was to furnish at such time 
as it might desire plans and specifications for 
the erection of said buildings and agreed to 
pay to the said Charles A. Feick the taxes on 
said plot of ground and the interest money on

3Q the purchase price. The Hill Bread Company 
did not furnish said plans and specifications and 
did not request the erection of said buildings, 
but the said Hill Bread Company has had the 
uninterrupted use of the same and has been 
in possession thereof.

.17. The Hill Bread Company did not file 
with this complainant its claim for the moneys 
alleged in the third count of the complaint in 
the said action at law to have been paid to the 
said Charles A. Feick during his lifetime.
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18. On March 2, 1916, this complainant paid 
to the said Hill Bread Company the snm of 
$1,000 paid by said Hill Bread Company to this 
complainant under the agreement for the sale 
of premises at Market, Frederick and Fillmore 
streets in the City of Newark, which is the same 
sum alleged in the fourth count of said com- xq[ 
plaint to have been paid to this complainant 
under the agreement for the purchase of said 
premises. This complainant has received no 
interest on said sum of $1,000 whatsoever.

19. This complainant charges that the said 
'action in the New Jersey Supreme Court is 
vexatious and harassing to this complainant in 
that it seeks to enforce the claims of said Hill 
Bread Company against this complainant with­
out regard to the indebtedness of the Hill Bread 20 
Company to this complainant, and that this 
complainant in said action cannot safely and 
adequately set up in defense thereof the ques­
tion of said indebtedness of said Hill Bread 
Company by reason of the dividends paid to 
said bank upon the indebtedness of said Charles
A. Feick, as endorser aforesaid; and in par­
ticular, that she cannot in a Court of Law have 
the benefit of a set-off which may hereafter 
arise upon any such payment to said bank; s0 
and further in equity and good conscience the 
complainant is entitled to set off such payments 
against the dividends payable to said Hill 
Bread Company on the said indebtedness of 
said Charles A. Feick to said Hill Bread 
Company and not merely as against the 
full amount of the indebtedness to said Hill 
Bread Company, but complainant cannot 
avail herself of such set-off and defense 
in an action at law nor have and enforce aq>
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an application of the funds held by the said 
Union National Bank to the credit of the Hill 
Bread Company so as ,to work out justice 
between this complainant and the Hill Bread 
Company and the said Union National Bank, 
as well as the other creditors of the insolvent 

10 estate of said Charles A. Feick as in justice 
and equity ought to be done.

The complainant is without adequate remedy 
in the Courts of Law, and therefore prays:

(1) That Union National Bank and Hill 
Bread Company, who are the defendants to this 
suit, may answer this bill of complaint without 
oath and each statement therein made.

(2) That the said Hill Bread Company, its 
2q agents, attorneys and employees, pending the

hearing of this complaint, may be enjoined from 
doing anything further in the prosecution of the 
action in the Supreme Court of this State, so as 
aforesaid begun by said Hill Bread Company, 
and that the said Hill Bread Company and 
the Union National Bank, their attorneys, agents 
and employees, may be enjoined from any other 
proceeding or action in the courts of this State 
in any way involving any inquiry into the ques- 

S0 tion of the indebtedness between said Hill Bread 
Company, the Union National Bank and this 
complainant, and that a decree may be made for 
the issuance of a permanent injunction restrain­
ing the said Hill Bread Company and Union 
National Bank, their agents, attorneys and em­
ployees from further prosecuting any such action 
as aforesaid.

(3) That it may be decreed that as between 
this complainant and said Hill Bread Company,

4Q the latter is principally and primarily liable for
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the payment of the said notes held by the said 
Union National Bank endorsed by the said 
Charles A. Feick, and that a decree be made 
declaring the respective rights of all parties 
in interest determining the adjustment of the 
equities and their application to the indebted­
ness between the complainant and the defend- 10 
ants, and compelling the said Hill Bread Com­
pany to relieve and exonerate this complainant 
from liability on the endorsements of said 
Charles A. Feick on the notes of the said Hill 
Bread Company by application of the funds on 
deposit with said bank to the credit of the said 
Hill Bread Company or otherwise, as may be 
equitable and just; and that it may be decreed 
that this complainant is entitled to the set-offs 
herein claimed, and that the amount of the 
dividends already paid by this complainant to 
said bank or hereafter paid on said liability 
as endorser be credited upon such dividends as 
said Hill Bread Company is now or may here­
after be entitled to upon the true indebtedness 
of said Charles A. Feick to it; and that it may 
be decreed that this complainant is entitled to 
be subrogated in equity to such amount of the 
indebtedness of said Hill Bread Company as 
maker of said notes held by said bank as equals 39 
the dividends paid now or hereafter on the lia­
bility of said Charles A. Feick, as such en­
dorser.

(4) That a writ of subpoena may issue com­
manding said defendants to answer this bill of 
complaint and to abide by such decree as this 
Court may make in the premises.

PITNEY, HARDIN & SKINNER, 
Solicitors for and of Counsel with Complain- 

a/nt. 40
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Affidavit of Bertha E. Feick.

IN CHANCEBY OF NEW JEBSEY.

I, Bertha E. Feick, of full age, being duly 
sworn according to law, upon my oath depose 

10 and say:
That I am the Bertha E. Feick, complainant in 

the above entitled action and that I reside in 
Boselle, Union County, New Jersey.

That on September 30th, 1911, Charles A. 
Feick, late of the city of Newark, died, leaving 
a last will and testament by which he appointed 
me as sole executrix. That on October 11th, 
1911, said will was duly admitted to probate 
by the Surrogate of Essex County and Letters 
Testamentary were issued thereon to this de­
ponent, who accepted the same and who has 
ever since acted and is still acting as such ex­
ecutrix.

That on October 13th, 1911, I obtained an 
order from the Essex County Orphans’ Court 
directing the creditors of the said Charles A. 
Feick to present their sworn claims within nine 
months from the date thereof, in accordance 
with the statute in such case made and provided 

30 and that on July 15th, 1912, I obtained an order 
from said court barring all creditors who had 
not so presented their claims.

On January 28th, 1912, the Union National 
Bank, a corporation, organized and existing 
under the laws of the United States of America 
and carrying on business in the city of New­
ark, Essex County, New Jersey, presented its 
claims to me on certain promissory notes made 
by the said Charles A. Feick, during his life­
time, and held by said Union National Bank;40
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one for $25,000, dated June 20th, 1911, payable 
four months after date; one for $20,000, dated 
August 20th, 1911, payable four months after 
date, and one for $20,000 dated September 22nd,
1911, and payable four months after date: and 
on certain notes made by Hill Bread Company, 
a corporation of the state of New Jersey, to 10 
the order of Charles A. Feick, one dated Au­
gust 1st, 1911, for $5,000, payable four months 
after date; one dated September 13th, 1911, for 
$2,000, payable four months after date, and one 
dated September 15th, 1911, for $3,500, pay­
able four months after date, which said last 
mentioned notes having first been endorsed by 
said Charles A. Feick were discounted by him 
during his lifetime at the said Union National 
Bank, a true copy of which proof of claim is gn 
hereto attached and marked Schedule “ A.”

On or about July 9th, 1912, the Hill Bread 
Company presented its claim to me on a cer­
tain promissory note for $10,000 made by the 
said Charles A. Feick, in his lifetime, payable 
to the said Hill Bread Company, dated April 
12th, 1911, and payable six months after date 
and on a book account for goods sold and de­
livered to the said Charles A. Feick, during his 
lifetime, in the amount of $89.91, a true copy of 30 
which claim is attached to this complaint and 
marked Schedule ‘ ‘ B. ”

At the time of the death of the said Charles 
A. Feick there was on deposit to his credit 
with the said Union National Bank, $23,500.01, 
wfhich said sum the Union National Bank 
claimed to be applicable to the payment of said 
note dated June 21, 1911, and all of which said 
deposit the bank did apply as part payment of 
said note. 40
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The said Union National Bank also held as 
collateral for said indebtedness thirty shares of 
stock of the Fidelity Trust Company. That on 
January 20, 1915, I  sold said shares of Fidelity 
Trust Company stock and paid the proceeds 
thereof, amounting to the sum of $26,730, to

3.0 the said Union National Bank to be applied on 
said indebtedness.

On March 26th, 1915, a decree was made by 
the Essex County Orphans’ Court, allowing 
the claim of the said Union National Bank and 
establishing the amount due thereon in the sum 
of $29,573.33 after the application by the court 
of the said moneys on deposit and the proceeds 
from the sale of said collateral, and on the 
same day a decree was made by said court ad-

29 judging the estate of the said Charles A. Feick 
t>o be insolvent.

On April 23rd, 1915, an order was made by 
said Essex County Orphans’ Court directing 
me to pay a dividend of forty-five per cent, on 
the claims filed with me and I did thereupon, on 
May 1st, 1915, in conformity with said order, 
pay the said Union National Bank on its claim 
the sum of $13,307.99, being a dividend of forty- 
five per cent, on the balance due on this claim

O  A  A

y after the application of the moneys on deposit 
to the credit of Charles A. Feick, at his death, 
with that bank and after the application of the 
proceeds from the sale of the above mentioned 
collateral held by that bank as security for the 
notes of the said Charles A. Feick, and said 
bank has applied the said dividend generally as 
to the credit of its said claim. Of this amount 
the sum of $4,725 is the amount which repre­
sents the percentage of the forty-five per cent.

40 of the amount due on the notes of the Hill Bread
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Company to the order of Charles A. Feick and 
discounted by the said Charles A. Feick with 
said bank.

The aforesaid notes made by said Hill Bread 
Company were issued and delivered by it to 
said Charles A. Feick in his lifetime for valuable 
consideration and I allege that as between said 1(5 
Hill Bread Company and said Charles A. Feick, 
the former was and is primarily liable thereon 
and that the liability of the said Charles A. Feick 
thereon was and is a secondary liability of an 
indorser only.

The said Hill Bread Company is indebted to 
me as executrix of the last will and testament 
of Charles A. Feick, deceased, in the sum of 
$2,500, with interest from July 1st, 1911, on a 
certain promissory note for that amount made 20 
by the Hill Bread Company to Charles A. Feick 
during his lifetime, dated July 1st, 1911, and 
payable four months after date, a true copy of 
which is attached to this bill of complaint 
marked Schedule “ C.” This note is now my 
property and has not been paid in whole or in 
part.

Said Hill Bread Company, though often re­
quested by me, has paid nothing to said bank 
on these said notes and has utterly failed and ^  
refused to discharge its primary liability there­
on.

I have made no payment on account of the 
claim of the Hill Bread Company because of 
the indebtedness of said Hill Bread Company 
to me on its said note of $2,500 and because of 
its failure to pay and discharge its said notes 
held by said Union National Bank, and by 
reason of the liability which said Hill Bread 
Company has incurred to me upon the payment 40
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of said dividend to said bank, arid because I am 
fearful that said Hill Bread Company will con­
tinue to neglect and refuse to discharge its said 
notes held by said bank whereby said Hill 
Bread Company may hereafter become further 
indebted to me by reason of the payment of 

10 further dividends to said bank and because of 
the uncertainty and doubt in my mind as to the 
amount in which the claim of said Hill Bread 
Company should be allowed, if at all.

On March 3rd, 1916, said Hill Bread Com­
pany instituted an action in the New Jersey 
Supreme Court against me on said note of 

mac[e by ga^  Qharies a . Feick and on 
said book account and for the return of certain 
money paid by said Hill Bread Company to the 
said Charles A. Feick or to me as appears from 
said complaint, a true copy of which is attached 
to this bill of complaint and marked Schedule 
“ D.”

I admit my indebtedness as such executrix on 
the said note of $10,000 and on said book ac­
count, but I allege that I am entitled to a set­
off against this liability of the debt of the said 
Hill Bread Company on its said note of $2,500 
and am entitled to a set-off against any divi- 

30 dends now or hereafter payable to said Hill 
Bread Company on the indebtedness of said 
Charles A. Feick to it, the amounts of the divi­
dends heretofore and hereafter paid by me to 
said bank insofar as they represent dividends 
on the indebtedness of said Charles A. Feick as 
such indorser.

Said Hill Bread Company at the time of the 
maturity of the said notes made by it and dis­
counted by the said Charles A. Feick had on 
deposit with said Union National Bank large
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sums of money and still has on deposit with 
said bank large sums of money to its credit.

Sworn and subscribed to 
before me this 23rd day 
of March, 1916.

Albert W. H arris,
Master in Chancery of New 

Jersey.

SCHEDULE “ A.”

ESSEX COUNTY ORPHANS’ COURT.

Archibald W. Conklin, being duly sworn,
upon his oath says: I  am ....................................
of Union National Bank, of the City of Newark, 
New Jersey. Said Union National Bank has a 
claim against the Estate of Charles A. Feick, 
on account of money loaned on six promissory 
notes made by said Charles A. Feick in his 
lifetime and delivered to said Union National

20

BERTHA E. FEICK.

I n the Matter of the 
E state of Charles A. 
F eick, deceased.

Proof of 
Claim of 
Union
National
Bank.

State of New J ersey, 
County of E ssex.

40



16

Schedule A.

Bank and discounted by it. Said promissory 
notes were as follows:

“ Newark, N. J., June 21, 1911.
$25,000.

Four months after date for value received 
the undersigned promises to pay to The Union 

^  National Bank of Newark, at the Banking 
House of said bank Twenty-five thousand 
00/100 Dollars, having deposited with said Bank 
as Collateral security Thirty (30) shares Fidel­
ity Trust Company Capital Stock, which the 
undersigned hereby authorizes said Bank or its 
President or its Cashier to sell without notice 
at the Board of Brokers or at public,or private 
sale at the option of said Bank or its President 
or Cashier in case of non-payment of this 

20 promise, applying the proceeds to the payment 
of this Note, including interest and accounting 
to the undersigned for the surplus, if any.

In case of decline in the market value of the 
securities at any time pledged for any of the 
above liabilities, the undersigned agrees to de­
posit with the said Bank, without notice or de­
mand, additional securities sufficient to main­
tain a margin of market value of the securities 
pledged equal to twenty pereentum of the said 

30 liabilities; and in case of failure so to do forth­
with, this Note shall become at once due and 
payable without demand of payment thereof, 
and the said Bank may- immediately sell and 
apply the said securities in the manner above 
stated.

In case of Deficiency the undersigned prom­
ises to pay to said Bank the amount thereof 
forthw ith after such sale w ith L egal interest; 
and it is hereby agreed and understood that if  

40 recourse is had to the collaterals, any excess of
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collaterals upon this Note shall be applicable 
to any other Note or claim held by said Bank 
against the undersigned, and in case of any ex­
change of or addition to the collaterals above 
named, the provisions of this Note shall extend 
to such new or additional collaterals.

CHAS. A. FEICK.” 10
Endorsed: “ Charles A. F eick.”

“ $5,000. Newark, N. J., Aug. 1, 1911.
Four months after date we promise to pay to 

the order of Charles A. Feick Five thousand 
no/100 Dollars at Union National Bank.
Value received with interest
No. Due Dec. 1. HILL BREAD CO., 20

John J. Hill, Pres. 
Frederick Scharringhausen, Secy. ’ ’
Endorsed: “ Charles A. Feick, 

by Frederick Scharringhausen,
Attorney in fact.”

“ $20,000. Newark, N. J., Aug. 28, 1911.
Four months after date I promise to pay to gQ 

the order of myself Twenty thousand 00/100 
Dollars at Union National Bank 
Value received CHARLES A. FEICK,
No. Due Dec. 28.

By Frederick Scharringhausen 
Attorney in fact.”

Endorsed : ‘ ■ Charles A.. Feick, 
by Frederick Scharringhausen,

Attorney in fact.”
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“ $2,000. Newark, N. J., Sept. 13, 1911.
Four months after date we promise to pay 

to the order of Charles A. Feick Two Thousand 
no/100 Dollars at Union National Bank.
Value received with interest
No. Due HILL BREAD CO.,

10 John J. Hill, Pres.
Frederick Scharringhausen, Secy.”
Endorsed: “ Charles A. Feick, 

by Frederick Scharringhausen,
Attorney in fact.”

“ $20,000. Newark, N. J., Sept. 22, 1911.
Four months after date I promise to pay to 

the order of Myself Twenty thousand and 
29 00/100 Dollars at Union National Bank.

Value received
No. Due Jan. 22.

CHARLES A. FEICK.”
Endorsed: “ Charles A. Feick.”

“ $3,500. Newark, N. J., Sept. 15th, 1911. 
Four months after date we promise to pay 

30 to the order of Charles A. Feick, Thirty-five 
hundred Dollars at Union National Bank.
Value received with interest
No. Due Jan. 15. HILL BREAD CO.,

John J. Hill, Pres. 
Frederick Scharringhausen, Secy.”
Endorsed: “ Charles A. Feick, 

by Frederick Scharringhausen,
Attorney in fact.”

40
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The total amount of said promissory notes is 
Seventy-five thousand five hundred dollars.

Against this sum there has been credited the 
sum of Twenty-three thousand five hundred dol­
lars and one cent on account of the moneys due 
on the note dated June 21st, 1911, leaving a 
balance due of Fifty-one thousand nine hundred 10 
ninety-nine dollars and ninety-nine cents, to­
gether with lawful interest on the respective 
amounts due on each note from the respective 
due dates thereof, which said amounts are now 
due and owing from said Estate to said Bank.

Said Union National Bank holds thirty 
shares of stock of the Fidelity Trust Company 
of Newark, New Jersey, as collateral security, 
which said shares of stock said Bank is will­
ing to surrender on payment in full of the gh 
aforesaid claim together with the lawful inter­
est thereon.

ARCHIBALD W. CONKLIN.

Sworn to and subscribed 
before me this twenty- 
eighth day of June,
Nineteen hundred and 
twelve. 30

Arthur F. E gner,
Master in Chancery of New Jersey.

4 G
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SCHEDULE “ B.”

TO
BERTHA E. FEICK,

Executrix of Charles A. Feick, deceased.
10 H ill Bread Company, a corporation of 

the State of New Jersey, hereby claims that 
there is due to it from the estate of Charles A. 
Feick, deceased, the sum of $7,589.91, with law­
ful interest on $28.38 thereof from Septembei 
1, 1911; on $61.53 thereof from September 30, 
1911; on $7,500 thereof from July 1, 1911, and 
on $10,000 from April 12, 1911, to July 1, 1911, 
the said sums of $28.38 and $61.53 with interest 
as aforesaid are due from the estate of the said 

20 Charles A. Feick to this claimant for hay and 
feed delivered by it to the said Charles A. 
Feick on September 1 and September 30, 1911. 
A copy of the bill therefor is annexed to this 
claim and marked Schedule A. The said sum 
of $7,500 with interest as aforesaid, and the 
interest on $10,000 from April 12, 1911, to July 
1, 1911, as aforesaid is the amount due to said 
claimant from the estate of the said Charles A. 
Feick on a certain promissory note for $10,000 

39 made by the said Charles A. Feick to the said 
claimant under date of April 12, 1911, payable 
with interest six months from that date, after 
deducting the amount of a certain other promis­
sory note for $2,500 made by the said claimant 
to the said Charles A. Feick under date of July 
1, 1911, payable with interest in four months 
from that date. A copy of the said promissory 
note of the said Charles A. Feick to the said 
claimant is hereto annexed and marked Ex­
hibit B. In the event that the amount of the40
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indebtedness of the estate of the said Charles 
A. Feick to the said claimant is not reduced by 
the amount of the said promissory note for 
$2,500 made by the said claimant to the said 
Charles A. Feick under date of July 1, 1911, 
then the said claimant hereby claims that there 
is due to it from the estate of the said Charles 10 
A. Feick, deceased, the sum of $10,089.91 with 
lawful interest on $28.38 thereof from Septem­
ber 1, 1 9 1 1 on $61.53 thereof from September 
30, 1911, and on $10,000 thereof from April 
12, 1911.

HILL BREAD COMPANY,
By J ohn J. H ill, President.

Bated, July 8th, 1912.

EXHIBIT A.
HILL BREAD CO.

Newark, N. J., Dec. 18, 1911.
Sold to Est. of Chas. A. Feick
1911. 50
Sept. 1, 7 Bales Hay 1470#@1.40 20.58

3 “ Straw 635 #@  .85 5.40
4 Bags Bran 400#@ .60 2.40 28.38

Sept. 30, 25 Bags Oats @1.30 32.50 
10 Bales Hay 1880#@1.30c 24.44 
3 “ Straw 512#@ .90c 4.59 61.53

89.91
40
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EXHIBIT B.
$10000 00/ Newark, N. J., April 12, 1911.

Six months after date I  promise to pay to 
the order of Hill Bread Co.
Ten thousand.......................................... Dollars
at 758 Broad St.
Value received with interest
No. Due Signed, Chas. A. Feick.

State of New J ersey, 
County of E ssex. ss.

J ohn J. H ill being duly sworn according to 
law on his oath says: That he is the President 
of Hill Bread Company in the foregoing claim 
named; that the goods and merchandise therein 

20 enumerated as being of the value of $89.91 were 
duly delivered to the said-Charles A. Feick on 
September 1 and September 30, 1911; that an­
nexed to said claim is a true copy of a bill of 
the said goods and merchandise; that to the said 
claim there is also annexed a true copy of the 
note for $10,000 given by the said Charles A. 
Feick to the said claimant under date of April 
12,1911;

Deponent further says that on July 1, 1911, 
30; the said claimant made its note for $2,500 to 

the said Charles A. Feick, which note was pay­
able three months from that date with interest; 
that no part of the foregoing claim has been 
paid and that the whole sum of $7,589.91 there­
in named, with interest on $28.38' thereof from 
September 1, 1911; on $61.53 thereof from Sep­
tember 30, 1911; on $7,500 thereof from July 1, 
1911, and on $10,000 from April 12, 1911, to 
July 1, 1911, is justly due and owing to the said 

4q claimant.
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Deponent further says that if the amount of 
the indebtedness of the estate of the said 
Charles A. Feick to the said claimant is not 
reduced by the amount of the said promissory 
note for $2,500 made by the said claimant to 
the said Charles A. Feick under date of July 
1, 1911? then the sum of $10,089.91 with interest 10 
on $28.38 .thereof from September 1, 1911; on 
$61.53 thereof from September 30, 1911, and 
on $10,000- thereof from April 12, 1911, is justly 
due and owing to the said claimant.

Four months after date we promise to pay 
to the order of Charles A. Feick..................

JOHN J. HILL.

Sworn and subscribed be­
fore me this 8th day o f ' 
July, 1912.

J ohn W. B ishop, J r., 20

Attorney at Law of New Jersey.

SCHEDULE “ C.”
00

Newark, N. J., July 1, 1911. 30

Twenty five Hundred no/100 
at Union National Bank.
Value received with interest.

Dollars

HILL BREAD CO.
No Due.
Frederick Scharringhausen, 

Treas. Secy.
John J. Hill.

Pres. 49-
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SCHEDULE “ D.”

The State of New J ersey to Bertha 
E. F eick, E xecutrix of the Last 

[l. s.] W ill and Testament of Charles 
A. F eick, Deceased.

I?  You Are Summoned to answer the
annexed complaint of Hill Bread 

Company, a corporation, in an action at law in 
the Supreme Court.

And Take Notice that unless you file your 
answer to said complaint with the Clerk of the 
Supreme Court at Trenton, within twenty days 
after service upon you of this writ and the an­
nexed complaint, the plaintiff may proceed in 
the suit and judgment may he entered against 

20 lyou.
W itness, W illiam S. Gummere, Esq., Chief 

Justice of the Supreme Court at Trenton, this 
first day of March Nineteen hundred and six­
teen.

WM. C. GEBHARDT, 
Clerk.

F rank E. Bradner,
30 Attorney.

40,
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SUPREM E COURT OP N E W  JE R SE Y . 

E S S E X  COUNTY.

H ill Bread Company, 
a corporation,

Plaintiff,
vs.

Bertha E. F eigk, Executrix of 
the Last Will and Testament 
•of Charles A. Feick, deceased, 

Defendant.

Plaintiff, Hill Bread Company, a corporation 
organized under the laws of the State of New 20 
Jersey, with its principal office at Newark, in 
the County of Essex, in said State, says:

F irst Count.
1. It sues for the amount of a promissory 

note for $10,000.00, made by Charles A. Feick 
in his lifetime to plaintiff; a copy of which note 
is hereto annexed.

2. Charles A. Feick, the maker o f said note, 
departed this life  on September 30, 1911, leav- 30 
mg a last W ill and Testament, in which he 
appointed Bertha E. Feick, E xecutrix; and that 
said W ill was subsequently adm itted to probate
by the Surrogate of the County of Essex afore­
said, and Letters Testamentary issued thereon 
by said Surrogate to the defendant, Bertha E. 
Feick, and were accepted by her.

3- The said defendant as Executrix afore- 
sard, has promised to pay the said note, but has 
^neglected to do so.

10
Action at 
Law.

Complaint.

40
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4. Said note is the property of the plaintiff 
and has not been paid.

Plaintiff demands as damages under this first 
count $10,000.00 with interest from April 12,
1911.

The following is a copy of the promissory 
10 note referred to in the first count:

$10000.00. Newark, N. J., April 12, 1911.
Six months after date, I  promise to pay to 

the order of Hill Bread Company, Ten thousand 
dollars, at 758 Broad Street, value received, with 
interest. CHABLES A. FEICK.

S ec o n d  C o u n t .

1. Plaintiff sues for the price of goods sold 
and delivered to Charles A. Feick in his life-

20 time, upon a book account, of which a copy is 
attached hereto, and the whole of which is due 
and unpaid.

2. Plaintiff repeats paragraph 2 of first 
count.

3. Said Bertha E. Feick, as Executrix afore­
said, has promised to pay the said debt.

Plaintiff demands as damages on this second 
count the sum of $89.91 together with interest 
thereon from September 30, 1911.

30 The following is a copy of the book account 
referred to in the second count of this com­
plainant :

Sold to Charles A. Feick.
Sept. 1, 1911, 7 bales of hay 1470 @ 1.40 20.58

3 ‘ ‘ u Straw 635 @ 85c 5.40
4 bags “ bran 400 @ 60c 2.40

Sept 30 “ 25 - “ “ oats @ 1-30 32.50
10 bales “ hay 1880 @ 1.30 24.44 

3 “ “ straw 512@ 90c 4.59
40 $89.91
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T h ir d  C o u n t .

1. In the month of April, 1911, Charles A. 
Feick, in his lifetime agreed with plaintiff to 
purchase from the owner thereof a certain plot 
of ground known as Turnbull lot on the cor­
ner of Fillmore street and Market street, in
the City of Newark, New Jersey, and to forth- *0 
with erect a building-thereon, for use by plain­
tiff in its business of baking and selling bread; 
and plaintiff at the same time agreed to pay to 
said Charles A„ Feick the taxes on said plot of 
ground and the interest on the purchase price.

2. Plaintiff repeats paragraph 2 of the first 
count.

3. The said Charles A. Feick did in his life­
time purchase said plot of ground, but did not 
erect a building thereon, and the said Bertha E. 20 
Feick, as executrix, has not erected a building 
thereon.

4. Plaintiff has paid interest as agreed, to 
the said Charles A. Feick in his lifetime, and 
to the said Bertha E. Feick, as executrix, since 
his death, in the total sum of $417.21, and has 
paid taxes on the said land for the year 1911 to 
the City of Newark, in the sum of $53.19, and 
water taxes in April, 1912, to the City of New- gn 
ark, in the sum of $75.01, making a total of 
$545.41.

5. Plaintiff has collected rents for the use 
of said land in the sum of $68.00, and the City 
Water rent from Charles A. Feick on July 24,
1911, in the sum of $40.00, making a total credit 
of $108.00.

6. Plaintiff alleges that the agreement not 
having been carried out by the said Charles 
A. Feick, or by the said executrix, it is entitled 4G
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to be reimbursed in the amount of the differ­
ence between the interest and taxes paid by it, 
and the moneys received for rent and water 
rent as aforesaid; which is a balance of $437.41.

Plaintiff claims damages under this third 
count of $437.41, together with interest thereon

10 from January 1, 1912.
F o u r t h  C o u n t .

1. On June 13, 1912, plaintiff and defendant 
Bertha E. Feick, executrix of the last will and 
testament of Charles A. Feick, deceased, entered 
into a written agreement for the sale to plain­
tiff of certain lands and premises in the City 
of Newark, located on Market street, Frederick 
street and Fillmore street; which said agree­
ment plaintiff brings into court.

^  2. In said written agreement, plaintiff agreed
to pay $1,000.00 in cash upon the execution of 
the agreement, and plaintiff did pay said sum of 
$1,000.00 in cash to the defendant on June 13,
1912.

3. In said written agreement, defendant 
'agreed to apply to the Orphans’ Court of Essex 
County for confirmation of said sale, and that 
in the event of her being unable to obtain such

(30 confirmation she would repay to plaintiff said 
sum of $1,000.00.

4. In said written agreement, the defendant 
also agreed that if the sale was not consum­
mated within sixty days from said June 13, 
1912, plaintiff should have the option to termi­
nate this agreement, and that in the event of 
its so doing, she would repay to plaintiff the 
said sum of $1,000.00.

5. Defendant has not obtained confirmation 
of said sale from the Orphans’ Court of the40
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County of Essex, and plaintiff has exercised its 
option to terminate the agreement, and has so 
notified the defendant, and has demanded re­
payment of said sum of $1,000.00.

6. Defendant has not repaid said sum of 
$1,000.00 to plaintiff and still owes the same to 
plaintiff.

Plaintiff demands damages under this fourth 
count in the sum of $1,000.00, together with in­
terest thereon from June 13, 1912.

FRANK E. BRADNER,
Attorney of Plaintiff.

Order to Show Cause.
20Filed March 23, 1916.

Upon reading the bill of complaint in this 
cause and the affidavit hereto annexed, and on 
motion of Pitney, Hardin & Skinner, of counsel 
with the complainant,

It is  on this Twenty-third day of March One 
Thousand Nine Hundred and Sixteen, Ordered  
that the defendants show cause at the Chancery 
Chambers, in the City of Newark, on the 28th 30 
day of March inst., >at ten o’clock in the fore­
noon, or as soon thereafter as counsel can be 
heard, why the said defendants should not be 
enjoined and restrained according to the prayer 
of the said bill and for such further relief as 
may be just; and

It is  F u r t h e r  Ordered , that the said Hill 
Bread Company, its agents, attorneys and em­
ployees, in the meantime and until the further 
order of this Court in the premises, desist and 40
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refrain from doing anything further in the 
prosecution of the action in the Supreme Court 
of this state instituted by said Hill Bread Com­
pany, as set forth in said bill, and that the said 
defendants, their attorneys, agent and em­
ployees, desist and refrain from any other pro- 
ceeding or action in the courts of this state in 
any way involving any inquiry into the question 
of the indebtedness between said defendants and 
said complainant.

I t is  F u r t h e r  O rdered , that true copies of 
the said bill and affidavit and of this order be 
served on Frank E. Bradner, the attorney of 
the defendant, Hill Bread Company, in said ac­
tion at law and on the said corporate defen­
dants respectively within two days from the date 
of this order.

E. R. WALKER,
C.

Respectfully advised,
J . E. H owell,

V. C.

30

40
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Order for Preliminary Injunction.
Filed March 29, 1916.

An order to show cause having been made in 
the above entitled cause on the filing of the bill 
of complaint and the affidavit annexed thereto, 
requiring the defendants to show cause at the 10 
Chancery Chambers in the City of Newark on 
the 28th day of March then next, at ten o’clock 
in the forenoon or as soon thereafter as counsel 
could be heard, why the said defendants should 
not be enjoined and restrained according to the 
prayer of the said bill and for such further re­
lief as might be just, and it appearing that 
Frank E. Bradner, solicitor for the defendant,
Hill Bread Company, and McCarter & English, 
solicitors for the defendant, Union National 20 
Bank, consent hereto;

It is on this 28th day of March, 1916, on mo­
tion of Pitney, Hardin & Skinner, solicitors for 
the complainant, Ordered that the said Hill 
Bread Company, its agents, attorneys and em­
ployees, pending the final hearing of this cause 
and until the further order of this court in the 
premises, be restrained and enjoined from doing 
anything further in the prosecution of the action 
in the Supreme Court of this state begun by the ■ 
said Hill Bread Company against the complain­
ant in this cause, and that the said Hill Bread 
Company and the Union National Bank, their 
attorneys, agents and employees be restrained 
and enjoined from any other proceeding or ac­
tion in the courts of this state against the com­
plainant in this cause in any way involving any 
inquiry into the question of the indebtedness 
between said Hill Bread Company, the Union 
National Bank and the complainant in this cause. 40
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A nd it is F urther Ordered that the costs of 
this motion abide the result of the final hear­
ing of this cause.

E. R. WALKER,
C.

Respectfully advised,
LO

J ohn E. F oster,
V. C.

We hereby consent to the making and entry 
of the above order.

McCa r t e r  & En g l is h ,
Solicitors of the Defendant, 

Union National Bank.

20

Answer of Hill Bread Company.
Filed.

The answer of Hill Bread Company, a cor­
poration, one of the defendants in the above 
stated cause, to the bill of complaint of Bertha 
E. Feick, executrix of the last will and testa­
ment of Charles A. Feick, deceased.

30 1. Paragraph 1 is admitted.
2. Paragraph 2 is admitted.
3. Paragraph 3 is admitted.
4. Defendant has no knowledge or informa­

tion sufficient to form a belief as to the allega­
tions in paragraph 4.

5. Paragraph 5 is admitted.
6. Defendant has no knowledge or informa­

tion sufficient to form a belief as to the allega­
lo  tions in paragraph 6.
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7. Defendant admits that a decree was made 
on March 26, 1915, as alleged in paragraph 7, 
but denies that the deeree is correct as to the 
amount of the claim of Ulnion National Bank, 
and denies that the moneys on deposit and the 
proceeds from the sale of collateral, were prop­
erly applied on the claim of said Union National 
Bank; and admits that the decree adjudges the 
estate of said Charles A. Feick to be insolvent.

8. Defendant admits* paragraph 8 to the ex­
tent, that a decree was made on April 23, 1915, 
directing the payment of a dividend of 45%, 
but as to the other allegations, defendant has 
no knowledge or information sufficient to form 
a belief.

9. Paragraph 9 is denied.
10. Defendant denies that it has ever been 

requested by the complainant to pay anything 
to Union National Bank, and denies any lia­
bility. to said bank, except as hereinafter stated.

11. Paragraph 11 is admitted.
12. Defendant has no knowledge or informa­

tion as to the allegations in paragraph 12, suffi­
cient to form a belief.

13. Paragraph 13 is admitted.
14. Paragraph 14 is admitted, except as to 

the allegation that complainant is entitled to 
offset any dividends paid to said Union National 
Bank, which is denied.

15. Paragraph 15 is admitted, but defendant 
insists that the allegation is irrelevant and im­
material and should be stricken out.

16. Paragraph 16 is admitted, except the al­
legation that the defendant did not furnish 
plans and did not request the erection of said 
buildings and has had the uninterrupted use jf

10

20

30

40
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the same, and has been in possession thereof, 
which is denied.

17. Paragraph 17 is admitted and defendant 
says that it was not necessary to file a claim for 
the moneys alleged to have been paid in the 
third count of the defendant’s complaint in the 
action at law, for the reason, that all the moneys 
were paid to said complainant after the death 
of said Charles A. Feick, with the exception of 
$56.22.

18. Paragraph 18 is denied, except that the 
complainant did send to the defendant on March 
2, 1916, a check of her attorneys for $1,000.00, 
which the defendant refused to accept, because 
it did not include interest on said sum of money, 
and afterwards returned the said check to the

20 attorneys of the complainant.
19. Defendant denies that the action in New 

Jersey Supreme Court is vexatious and haras­
sing to the complainant, and denies that the 
complainant is entitled to set off any moneys 
paid by her to Union National Bank on account 
of the indebtedness of Charles A. Feick to said 
bank.

Defendant admits that the complainant is en- 
30 titled to offset against its claims the note for 

$2,500.00 held by it and in addition thereto the 
sum of $500.00, balance due on the other notes 
given to said Charles A. Feick in his lifetime 
and now alleged to be held by said Union Na­
tional Bank. Defendant has set forth in the 
next succeeding paragraph a statement of its 
transactions with said Charles A. Feick in re­
lation to said promissory notes.

20. On September 13, 1910, Charles A. Feick 
bad in his possession four promissory notes
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made by the defendant to his order, as follows: 
A note for $2,000.00, a note for $3,500.00, a note 
for $3,000.00 and a note for $5,000.00; and also 
several notes of $416.67 each, which were after­
wards on November 1, 1910, included in one 
note for $2,500.00, which represented rent due 
and payable to said Charles A. Feick.

On September 13, 1910, the said Charles A. 
Feick requested a payment of $10,000.00 on ac­
count of the notes which he then held, and as 
he was the treasurer of the defendant corpora­
tion he said that a note could be issued for 
$10,000.00 and the money borrowed from James 
Doyle & Company of New York, and that upon 
receipt of the $10,000.00 he would surrender to 
the defendant notes to that amount. On Sep­
tember 13, 1910, defendant corporation made its 
promissory note for $10,000.00 to the order of 
James Doyle & Company, which note was signed 
bv the said Charles A. Feick as treasurer, and 
John J. Hill as president, and carried interest 
from its date. On the same day, James Doyle 
& Company gave to the defendant corporation 
a check payable to its order for $10,000.00, and 
the defendant corporation endorsed said check 
over to said Charles A. Feick, who deposited 
the same to his credit in the Essex County Na­
tional Bank, and received the money. Upon the 
delivery of the check to the said Charles A. 
Feick, he was requested to surrender the prom­
issory notes which he had in his possession, to 
the amount of $10,000.00, and he stated that he 
could not take the time then to get the notes, 
and would give his personal note to the defen­
dant corporation, which he did. From time to 
time defendant corporation requested the said 
Charles A. Feick to surrender the notes that he

10

20

30

40
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had, and he always made some excuse or other 
for the delay, and in the meantime insisted that 
new notes should be given to him as the otheis 
which he held fell due, and new notes were given 
from time to time, and the said Charles A. Feick 
renewed the note which he had given for $10,- 

10 000.00 to the defendant corporation and the de­
fendant corporation was obliged to renew its 
note, which it had given to the said James A. 
Doyle & Company. At the time of die death of 
the said Charles A. Feick he had in his posses­
sion promissory notes made by the defendant 
corporation, as follows:

A note for $2,000.00, a note for $3,500.00, a 
note for $3,000.00, a note for $5,000.00, and a 
note for $2,500.00, which covered the rents as 

2Q aforesaid; making a total of $16,000.00, and he 
was indebted to the defendant corporation in 
the sum of $10,000.00, which he had expressly 
agreed to apply on the notes aforesaid and to 
surrender the notes to that amount.

Defendant corporation was not aware until 
after the death of said Charles A. Feick that 
he had discounted any of its promissory notes 
at the Union National Bank, or any other bank. 
Defendant corporation paid the note for 

30 $3,000.00, which was the first one that came due 
after the death of said Charles A. Feick. De­
fendant corporation has been obliged to pay to 
James A. Doyle & Company the sum of $10,-
000.00, which amount was actually received^ as 
hereinabove stated, by the said Charles A. Feick.
■ 21. Defendant insists that the complainant 
should release the notes held by Union National 
Bank to an extent sufficient to surrender to the 
defendant notes to the amount of $10,000.00 to 

40 carry out and perform the agreement made by
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the said Charles A. Feick with the defendant.
The defendant is ready and willing to pay to 
the complainant the difference between the $10,- •
000.00 and interest and the $3,000.00 and inter­
est, subject, of course, to an adjustment of the 
merchandise claim of the defendant corporation 
against the estate of said Charles A. Feick. 10

22. Defendant insists that the claim set out 
in the third count of its complaint in the action 
at law, and also the claim set out in the fourth 
count of said complaint, are not relevant to the 
issue in this proceeding in equity, and that the 
complainant is not entitled to any relief in 
equity as to those two claims, and claims the 
same benefit as though it had demurred to the 
bill of complaint.

23. Defendant insists that the complainant 20 
is not entitled to any relief in equity until she 
shall first perform the agreement made by said 
Charles A. Feick, by taking up and surrendering 
promissory notes of the defendant corporation
to the extent of $10,000.00 together with accrued 
interest thereon.

FRANK E. BRADNER,
Solicitor for and of 

Counsel with Defendant. gg

m
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The Answer of the Defendant, Union 
National Bank to the Bill of Complaint 

of the Complainant.
Filed.

This defendant for answer to so ranch of the
10 hill of complaint as it is advised it is necessary 

and proper for it to make answer unto, answer­
ing, says:

1. Defendant admits the allegations of par­
agraphs 1, 2, 3, 4, 6, 7, 8 and 15 of the hill of 
complaint.

2. This defendant has no knowledge with re­
spect to the allegations of paragraphs 5, 9, 10, 
11, 12, 13, 14, 16, 17, 18 and 19 of the bill of 
complaint, which relate to transactions between

20 Charles A. Feick and the Hill Bread Company, 
and the complainant and the Hill Bread Com­
pany, and this defendant leaves the complain­
ant to make such proof with respect thereto as 
she may he advised is necessary.

3. This defendant says that as between the 
complainant and the defendant Hill Bread Com­
pany, and with respect to the equities which may 
exist between them as to the matters set forth

30 in the bill of complaint this defendant is en­
tirely neutral and interested only in securing 
payment of the amount of indebtedness owing 
to it from them. It is therefore a matter 
of indifference to this defendant what decree 
is made in this cause so long as its rights and 
remedies as a creditor of the estate of Charles 
A. Feick, deceased, and of the Hill Bread Com­
pany, are in no manner affected.

This defendant further says that nothing has 
been alleged in said bill of complaint which

40
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would justify any curtailment whatever upon 
the full exercise by this defendant of its rights
and remedies as a creditor..of the estate of
Charles A. Feick, deceased, and said Hill Bread 
Company, and this defendant, therefore, prays 
to be hence dismissed with its costs and charges 
in this behalf sustained. 10

\ McCa r t e r  & En g l is h ,
Solicitors for Union National Bank.

20
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Opening.

IN CHAINCEBY OF NEW JERSEY.

Between
Bertha E. F eick, Executrix,

Transcript of testimony and proceedings in 
the above entitled case before Hon. John E. 
Foster, Vice Chancellor, at the Chancery 
Chambers, Newark, New Jersey, on Monday, 
October 16th, 1916, at 10 A. M.
Appearances :

Mr. Waldron M. Ward, of Pitney, Hardin & 
Skinner, and Mr. Carl A. Feick for complainant.

Mr. Frank E. Bradner for defendant Hill 
Bread Co.

Mr. Arthur F. Egner, of McCarter & Eng- 
20 lish, for defendant Union National Bank.

Court. Application being made by the com­
plainant to amend the bill of complaint, I  will 
allow the amendment, giving the defendants 
leave to meet it, amending their answer, if 
necessary.

Mr. Ward. Counsel for the Union National 
Bank produces at my request notes held by the 
Union National Bank at the time of the death 
of Mr. Feick, and I offer in evidence note for 
$25,000, signed by Mr. Feick, dated June 21,

10 &c,
Complainant.

H ill Bread Company, et al., 
Defendants.

and
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1911, for four months, and endorsed by Mr, 
Feick.

(Marked Exhibit C 1.)
I next offer in evidence note of Charles A. 

Feick for $20,000, dated September 22, 1911, 
payable four months after date, and endorsed 
by Mr. Feick. 19

(Marked Exhibit C 2.)
I next offer in evidence a note of Charles A. 

Feick for $20,000, dated August 28, 1911, pay­
able in four months after date, together with 
a certificate of Frederick Scharringhausen, No­
tary Public, of the presentation and protest of 
this note, and endorsed by Mr. Feick.

(Note and protest marked Exhibit C 3.)
Mr. Bradner. It is endorsed “ Charles A. 

Feick by Frederick Scharringhausen, Attorney 
in Fact.”

Mr. Ward. I  next offer in evidence note of 
the Hill Bread Company for $5,000, dated Au­
gust 1, 1911, payable four months after date to 
the order of Charles A. Feick, with interest, at 
the Union National Bank, endorsed Charles A. 
Feick, by Frederick Scharringhausen, Attorney 
in Fact, together with a certificate of Frederick 
Scharringhausen, Notary Public, of the pres­
entation and protest of this note on December 
1, 1911.

(Note and protest marked Exhibit C 4.)
Mr. Scharringhausen is the Notary for the 

bank and also has a power of attorney in fact 
for M>r. Feick, to endorse for him.

It is admitted that there is no question about 
Mr. Scharringhausen’s authority to endorse the 
notes.

40

CO
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Mr. Ward. I  offer in evidence note of the 
Hill Bread Company for $2,000, dated Septem­
ber 13, 1911, payable fonr months after date 
to the order of Charles A. Feick at the Union 
National Bank, with interest, endorsed by 
Charles A. Feick, by Frederick Seharringhausen, 

10 Attorney in Fact, together with a certificate of 
Frederick Scharringhansen, Notary Public, 
dated January 15, 1912, of the presentation and 
protest of this note.

(Note and certificate of protest marked Ex­
hibit C 5.)

Mr. Ward. I next offer in evidence note of 
the Hill Bread Company for $3,500, dated Sep­
tember 15, 1911, payable four months after 
date, to the order of Charles A. Feick, at the 

20 Union National Bank, with interest, endorsed 
Charles A. Feick, by Frederick Scharringhau- 
sen, Attorney in Fact, together with a certifi­
cate of protest of Frederick Scharringhausen, 
Notary Public, dated January 15, 1912, of the 
presentation and protest of this note.

(Note and certificate of protest marked Ex­
hibit C 6.)

Mr. Ward. I offer in evidence proof of claim 
of the Hill Bread Company against the Estate 

^  of Charles A. Feick.
(Marked Exhibit C 8.)
Mr. Ward. I offer the proof of claim of the 

Union National Bank against the Estate of 
Charles A. Feick.

(Marked Exhibit C 9.)
Mr. Ward. I offer certified copy of the orders 

of the Orphans’ Court of Essex County in the 
matter of the Estate of Charles A. Feick, in­
cluding an order for the payment of forty-five40
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per cent, dividend, decree on exceptions to the 
claims, decree adjudging the estate t>o be in­
solvent.

(Marked as one Exhibit, C. 10.)
Mr. Bradner. There was no exception filed to 

the claim of the Hill Bread Company.
&Mr. Ward. Counsel for the Union Bank pro­

duce a written statement of the manner in 
which the security held by the bank has been 
applied, including the proceeds of the sale of 
the Fidelity Trust Company stock, and the de­
posit to the credit of his account at his death.
If there is no objection, I offer that as a state­
ment of the manner in which they have applied 
their securities.

Mr. Egner. May it appear on the record that 
the collateral was sold on January 20, 1915, the 20 
date of that statement?

Mr. Bradner. I don’t know who sold it, ex­
cept what the bill says.

(Statement referred to marked Exhibit C 11.)
Mr. Ward. I offer the receipt of the Union 

National Bank under date of May 1, 1915, for 
$13,307.99 in payment of the first dividend of'
45% on the claim of the bank as filed and al­
lowed against the estate. ^0

(Marked Exhibit C 12.)
It is stipulated that the copy of the complaint 

at law annexed to the bill of complaint is a cor- ■ 
rect copy.

40
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William L. Morgan, direct.

WILLIAM L. MORGAN, sworn for complain­
ant.

Direfit examination by Mr. Ward.
Q Yon reside in this city? A Yes.
Q And are a member of the firm of Pitney,

10 Hardin & Skinner? A I  am.
Q Have yon been acquainted with the admin­

istration of the estate of Charles A. Feick? A 
I  have.

Q Did yon have to do with the sale of the 
stock that the Fidelity Trust Company held in 
the Union National Bank as collateral? A I 
did.

Q Was that stock, as far >as yon know* ever 
surrendered by the Bank to the executrix? A 

20 It was surrendered by the Bank to the purchaser, 
as I  recall it.

Q Who made the sale of the stock? A The 
sale was made by the executrix with the con­
sent of the Union National Bank who held the 
stock as collateral.

Q Did it in any way release its lien upon 
the stock?

Mr. Bradner. I object. You mean in 
30 fact?

Court. The arrangement made between 
the Bank and Mrs. Feick would be a proper 
inquiry.

q  Was there any understanding between the 
executrix and the Bank as to the disposition of 
the proceeds of the sale? A It was understood 
and agreed that the proceeds of the sale should 
be turned over to the Union National Bank, and 
they were less the commissions which were paid 

40 the broker upon the sale.
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Q Subsequent to the death of Mr. Feick did 
you on behalf of the executrix—

Court. How was the stock sold, at public 
or private sale?

Witness. It was sold at private sale.
Court. And what determined its price? 10
Witness. The executrix, or I obtained 

for the executrix a statement from all the 
brokers in town as t-o the value of the stock 
their opinion of the present value of the 
stock and their statement as to whether in 
their judgment they considered a bid of 
$900 a satisfactory bid.

Court. Was that the price paid per 
share ?

Witness. Yes, sir, that was the price paid 20 
per share.

Court. And the sale took place when?
Witness. I think in January, 1915, on 

or about January 20th.
Q After the death of Mr. Feick did you con­

fer with the Hill Bread Company in reference 
to the notes made by the Hill Bread Company 
held by the Union Nlational Bank and endorsed 
by M,r. Feick? A I did, with Mr. Hill, the 80 
president of the Hill Bread Company, many 
times.

Q Did you make any demand upon him with 
reference to the payment of these notes? A 
I did. I demanded that he pay the notes at 
the Union National Bank upon which the Hill 
Bread Company were primarily liable, and im­
mediately prior to the first of May, 1915, which 
I recall to be about the time that the dividend 
of 45% was paid, I took the matter up with ^
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Mr. Bradner, counsel for the Hill Bread Com­
pany, and asked him to pay the notes at the 
Union National Bank upon which the Hill Bread 
Company were primarily liable. Mr. Hill re­
fused to make the payment, and Mr. Bradner 
said that Mr. Hill wouldn’t permit it.

10 Court. Any reason given why the pay­
ment would not be made by Mr. Hill!

Witness. None whatever.
Q Did Mr. Hill make any claim to you that 

the notes had been paid? A He did not.
Court. What did he say, if anything, 

about it?
Witness. Nothing other than that the 

Hill Bread Company would never pay those 
notes, and I might also add that I took the 
matter up with Mr. Scheerer, the president 
of the'Union National Bank, and asked him 
on behalf of the Bank to enforce the lia­
bility of the Hill Bread Company, which 
was a primary liability upon the notes and 
required that the Hill Bread Company pay 
them.

Q Did he comply with that demand? A
This Mr. Scheerer refused to do.

30
Court. Did he give any reason?
Witness. He did.
Court. What?
Witness. He was afraid that he might 

lose the account of the Hill Bread Com­
pany if he took such action.

Cross examination by Mr. Egner.
Q Did the stock certificates covering the 

Fidelity stock leave the possession of the Union40
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National Bank until they were transferred to 
the purchaser? A Not to my knowledge.

Q As far as you know, they remained in the 
possession of the Union National Bank until 
they were delivered to the purchaser? A They 
did.
Examination by the Court.

Q When did you first speak to Mr. Hill 
about the payment of the notes, do you recall?
A Soon after the death of Mr. Feick, I spoke 
to Mr. Hill a number of times; I cannot recol­
lect the dates.

Q Hid he know or did you inform him at 
that time that the notes were under protest and 
being held by the Union National Bank? A 
He knew that they were held.

Q What did he say that indicated that he 20 
had that knowledge? A I cannot say spec­
ifically that he said anything more than to rec­
ognize that those notes were there and were 
held there, and he knew evidently all about 
them.

Cross examination by Mr. Bradner.
Mr. Bradner. I call for my letters to 

Pitney, Hardin & Skinner, dated May 27,
1915, and May 20, 1915.

Mr. Ward. You may use copies, if you 
have them.

Q You came over to my office, did you not, 
to talk to me about these notes ? A I did.

Q And did you not suggest at that time that 
the claim of the Hill Bread Company against 
the estate and claim of the Feick Estate against 
the Hill Bread Company, and claim of the 
Union National Bank against the Feick Estate
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were mutual claims, and could all be adjusted? 
A I suggested to you at that time that the 
solution, m my opinion, of the entire matter 
w!as the payment of the notes held by the Union 
National Bank, the notes by the Hill Bread 
Company, and then the recognition of the claim 

10 of the Hill Bread Company against the Feick 
Estate; the same claim had been proven both 
by the Union National Bank and by the Hill 
Bread Company against the Feick Estate.

Q You thought it was the same claim? A 
I did.

Q Were you aware at that time that Mr. 
Hardin had written a letter in 1911, October 13, 
to the president of the Hill Bread Company, to 
the effect that his opinion was that this $10,000 
note held by the Hill Bread Company was an 

 ̂ accommodation note? A I don’t think I was. 
Q Hid you ever take the matter up with Mr. 

Faulks, of the firm of Lindabury, Depue & 
Faulks, who represented the Hill Bread Com­
pany? A I don’t recall of ever having taken 
it up with them.

Q Or Mr. Twining? A I don’t recall ever 
having taken it up with him.

Q I show you a carbon copy of a letter dated 
3Q May 20, 1915, and will ask you to read that over 

and see if it refreshes your memory of the re­
ceipt of the original letter addressed to Mr. 
Hardin? A I believe that such a letter was 
received by Mr. Hardin, and I think that I saw 
the original.

Mr. Bradner. May I read it in evidence 
now?

Court. Yes.
(Letter referred to and read and marked 

40 Exhibit D 1 for identification.)
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Q I show you Mr. Hardin’s answer dated 
May 20, 1915? A Yes.

Q That is Mr. Hardin’s signature? A Yes.
Mr. Bradner. I  offer that for identifica­

tion.
(Marked Exhibit D 2 for identification.) 
Mr. Bradner. I  also offer copy of my let­

ter of May 27, 1915, to Mr. Hardin.
Q Do you recognize that as a copy of the 

letter I sent to Mr. Hardin? A I remember 
this letter ; I am sure that Mr. Hardin received 
that letter, if that is a copy.

Mr. Bradner. I offer this copy in evi­
dence for identification.

(Marked Exhibit D 3 for identification.)
Q I have Mr. Hardin’s letter of May 28, 

1915, and show it to you, Mr. Morgan. A Mr. 
Hardin sent that letter.

(Marked Exhibit D 4 for identification.) 
Mr. Bradner. I call for the letter of June 

3, 1915, to Pitney, Hardin & Skinner.
Mr. Ward. It is not in the file I have 

here; you may use a copy, if you have it.
Q I show you a copy of a letter to Pitney, 

Hardin & Skinner, dated June 3, 1915; have you 
seen that before? A I am not sure, Mr. Brad­
ner, that I ever saw this letter; I don’t recall it.

Q I show you a letter of December 28, 1915, 
signed John R. Hardin, addressed to me; can 
you identify that? A That is Mr. Hardin’s 
signature.

Q In that letter of December 28 he refers to 
my letter of the 27th instant, 1915. A I be­
lieve we did receive such a letter; whether that
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is an exact copy of it or not, I  don’t know, but 
I  remember seeing a letter with practically the 
statement contained in that one. I  refer to the 
letter from Mr. Bradner to Pitney, Hardin & 
Skinner, dated December 27, 1915.

Mr. Bradner. I  offer the copy of the let- 
10 ter dated December 27, 1915, for identifica­

tion.
(Marked Exhibit D 5 for identification.)
Mr. Bradner. I offer in evidence the 

letter from Mr. Hardin of December 28, 
1915, to me, for identification.

(Marked Exhibit D 6 for identification.)
Q Then the action at law was brought, as 

far as you recall it? A Yes.
20 Q And the estate applied for an injunction 

to restrain those proceedings? A I t did.
Q Going back to the sale of the Fidelity 

Trust Company stock, at that time had there 
been any announcement made which had reached 
your ears as a representative of the Estate, that 
the Fidelity Trust Company was about to declare 
a large stock dividend? A There had not.

Q You don’t know that it was commonly 
rumored on the street? A No, sir; I had 

30 never heard it.
Q Was a large stock dividend declared very 

soon after that sale of January 20? A I be­
lieve that there was.

Q How soon? A I cannot say how soon 
afterwards, but sometime after.

Q What was the amount of that dividend? 
A I don’t remember the amount of the divi­
dend at the present time, but I was interested 
enough to compute the value of the stock based 

4_q upon that dividend, and found that it was sub-
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stantially the same as what we had received in 
cash; in other words, the price of the stock as 
we sold it, the dividend evidently had been dis­
counted and we sold it for the same price prac­
tically as the stock was worth after the turn­
over.

Q The dividend was in the shape of further 
stock1? A Yes, I believe there was some other 
stock included in the dividend.

Q Share for share! A I think so.
Q Any cash? A I think so; $400, I be­

lieve, or thereabouts, in cash.
Q Who purchased the stock at the sale? A 

It was purchased by Mr. Young.
Q A lawyer? A A lawyer, or perhaps by 

Mrs. Young; I don’t know whether the transfer 
was made to Mr. Young or to his wife.

Q That was a private sale? A It was.
Q And has it been reported to the Orphans’ 

Court? A It has.
Q In the accounting? A I th'nk so. 

Re-direct examination by Mr. Ward.
Q In the course of your negotiations with 

Mr. Hill, did the legal representatives of the 
Hill Bread Company—when was it that the 
claim was first made that these notes held by 
the Union Bank had been paid in part by the 
check of $10,000? A I think the claim first 
appears as shown in the correspondence.

Court. Between Mr. Bradner and Mr. 
Hardin ?

Witness. Between Mr. Bradner and cur 
firm.

Q You refer to the letter of May 27, 1915? 
A It seems to be the letter of May 27, 1915.

10

20

30

40
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I t is admitted by all parties that the Hill 
Bread Company had on deposit to its credit 
with the Union National Bank on the re­
spective dates of the maturity of the three 
notes made by it, and has today, sufficient 
moneys to have met these obligations as 
they had matured, or to meet them now, if 
those notes were charged against the ac­
count of the Hill Bread Company.

Complainant Rests.

JOHN J. HILL, sworn for defendants.
Direct examination by Mr. Bradner.

Q You are president of the Hill Bread Com­
pany? A Yes, sir.

20 Q How long have you been president? A 
Since it was founded, seventeen years.

Q Was Charles A. Feick the treasurer in 
his lifetime? A He was.

Q This company was organized by you and 
Mr. Feick, was it not? A Yes, sir.

Q How was the stock owned as to the 
amount of shares of the different parties? A 
At the time of organization?

30 Q Yes. A Eighty per cent; I  had 40%; 
Henry L. Muller, 10%, and Mr. Feick—

Q Did that ownership continue in that way 
up to the time of Mr. Feick’s death? A Yes, 
sir.

Q And since his death how has the stock 
ownership been represented? A How far do 
you want me to go?

Q Up to the time of Mr. Muller’s death. A 
Mr. Muller died last February; I voted 80 
shares, Muller voted 20 shares, Mr. Carl Feick40
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voted 1 share, Mr. Benedict Prieth 1 share, and 
Mrs. Bertha Feick 98 shares.

Q Did she attend any of the meetings of 
the stockholders ? A No, sir, only by proxy.

Q Who held the proxy? A Mr. Feick, Carl 
Feick, the son.

Q Mr. Hill, did you make any agreement 
with Mr. Feick in September, 1910, relating to 
some outstanding notes of the Hill Bread Com­
pany held by him? A Yes, sir; he sent for me.

Q To come where? A He sent for me to 
have a talk with him.

Q Where did you see him? A In his of­
fice.

Q Were you and he alone there? A Yes, 
sir.

Q At that time what occurred? A. He 
sent for me; he said, ‘ ‘ Here, I have got quite 
a number of people and clerks outside there and 
I need money to go on transacting my busi­
ness” ; so he said, “ Is there no way you can 
raise $10,000?” I said, “ Mr. Feick, I think I 
can raise $10,000, but not to loan to you, on the 
condition that I will take up $10,000 worth of 
those notes.” He said, “ All right, how soon 
can you do it?”

Q Belying upon your memory, what notes did 
he have at that time? A He had $16,000.

Q Had those notes been given to him for 
moneys that he advanced to the company? A 
Yes, sir.

Q Except some for rent? A I assumed 
that was the same as cash.

Q Co on with your conversation with him 
at that first meeting. A I tried one friend 
and he wasn’t able to help me out; so finally 
I went back and saw Mr. Feick that afternoon;

10
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I told Mr. Feick, “ I think I can get that money;
I can get that money from Doyle.” He said,
“ Go ahead. ”

Q Who was Mr. Doyle? A Mr. Doyle was 
the man we bought onr flour from.

Q Did Mr. Feick know him? A Very well. 
10 Q Following that out, what further oc­

curred? A I went to New York with a note 
from Mr. Feick and got a check from Mr. 
Doyle; Mr. Doyle brought the check over, in 
fact; I-gave him the note in our office, and Mr. 
Doyle and I went up to Mr. Feick’s office with 
the $10,000 check drawn on the Central Trust 
Company of New York, James Doyle & Co.; we 
endorsed the check.

Q What note do you refer to? A I mean 
20 the check.

Q You say you had a note up there? A I 
meant a check.

Court. You took a note to New York? 
Witness. Yes, I took that note he had 

made payable to James Doyle & Co., for the 
company.

Q What note do you refer to? A The 
so $10,000 note, either September 12th or 13th, I 

am not positive.
Q A note by the Bread Company? A Yes, 

made by the Hill Bread Company.
Court. You used an expression that you 

took a note from Mr. Feick.
Witness'. No, wo signed a note, the Hill 

Bread Company did, and I went to New 
York and gave Mr. Doyle the note, and 
then the next afternoon Mr. Doyle came 
over with the check.40
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Q Have yon got that original check, Mr. Hill?
A No, that went back; I don’t know whether 
I have it or not; I didn’t bring it; perhaps yon 
have that.

Q What was the amount of it? A $10,000.
Q Yon say that was made by the Hill Bread 

Company to James Doyle & Company? A 10 
Yes, correct.

Q And Mr. Doyle came out with you then 
to Mr. Feick’s office? A He came to my of­
fice, and he and I both went up to Mr. Feick’s 
office with the check.

Q Tell what occurred. A I said, “ Mr. - 
Feick, I have got you all right,” and I laid 
down my check, and I said, “ Hand over your 
notes,” just like that; he said, “ Well, I am too 
busy here now, never mind that,” and he had 
a note all prepared for me; he said, “ I have ^
got to go out.” That is what occurred that 
day.

Q Was Mr. Doyle there then? A He was 
with me.

Q What became of the check of Doyle &
Co.? A That was endorsed by the Hill Bread 
Company, I as president, Mr. Feick as treas­
urer, and endorsed by Mr. Feick and deposited 
in the Essex County Bank to his credit. 30

Q How do you know that? A I saw the 
check.

Q You have seen the check? A Yes.
Q Do you know where the check is now? A 

I cannot tell; I have looked all over my safe for 
it, unless it is here somewhere.

Q The check would go back to Doyle & Co f 
A Yes.

Mr. Bradner. Mr. Doyle couldn’t find it 
either; I have seen it, too, and it is not 40 
disputed. It is on Mr. Feick’s books.
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Q Yon said something about “ give me the 
notes” 1? A Yes, he said, “ I ain’t got any 
time” ; he said, “ Take this one and we will 
adjust it later on.”

Q Did you go back there again to get the 
notes ? A Who, me ?

10 Q Yes. A I asked him several times for 
them and he would always put me off, a num­
ber of times.

Q What would he say? A He was too 
busy, but he would look it up some day and fix 
it all up.

Q That was in September, 1910? A Yes, 
sir.

Q Do you recall whether Mr. Feick went 
abroad that fall? A No,, he went after that, 
the next year I  think it was.

20 Q He was treasurer of the company then? 
A Yes, sir.

Q When the $10,000 note came due to Doyle 
& Company was it renewed? A Yes, sir.

Q I show you a note for $10,000, dated Jan­
uary 12, 1911, to the order of Doyle & Com­
pany; that is the one that was given in re­
newal? A Yes.

Mr. Bradner. I offer it in evidence.
30 (Marked Exhibit D 7.)

Q This note of January 12, 1911, was en­
dorsed by whom? A John J. Hill, Charles A. 
Feick and James Doyle & Co.

Q I show you a note dated April 12, 1911, for 
$10,000, to the order of James Doyle & Co.; 
who made that note? A Hill Bread Com­
pany.

Q And by whom is it endorsed? A John
J. Hill, Charles A. Feick, James Doyle & Co., 

40 with a certificate of protest annexed.
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Mr. Brudner. I  offer that in evidence.
(Marked Exhibit D 8.)

Q You stated that Mr. Feick had a note 
made out for you? A Yes, sir.

Q What note did you refer to ? A I re­
ferred to the first note that he gave us fo T  $10 - _
000, for the check. ™

Q On what date did he have that made out ?
A Either on the 12th or 13th, I haven’t  got 
that in my mind; I  was to bring back to my 
office, understand, the notes, $10,000 worth of 
the Hill Bread Company notes. Instead, all I 
did get from him was that $10,000 note, under 
the promise of his giving them to me some 
other day when he wasn’t so busy.

Q He had to sign the $10,000 note to Doyle, 
as treasurer? A Yes. 20

Q And he endorsed it in his individual ca­
pacity, too? A Yes.

Q His personal note, when was that made 
out? A These were his personal notes to the 
Hill Bread Company September 12.

Court. No, the $10,000 one.
Q The original personal note for $10,000 to 

the Hill Bread Company, when was that made 
out; when you were there alone or when Mr. "0 
D-oyle was there with you, or before you got 
there? A He had it made out before we got 
there ; then he handed it to us just as soon as 
we met.

Q And that personal note for $10,000 has 
since been surrendered by you, has it not? A 
The original, yes.

Q And a renewal taken ? A Yes.
Court. How long were the notes drawn

for? 40
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Witness. One for four months; the next, 
three, and the last, six months. That is 
the one in question.

Q It has been renewed twice, has it not! A 
Yes.

Q I show you a note dated April 12, 1911, for 
$10,000, purporting to be made by Charles A. 
Feick; is that the last renewal that you refer 
to? A That is the one he owes us.

Q Is that endorsed by anybody? A No, 
sir.

Q Has it ever been deposited or discounted 
or used for any other purpose? A No, sir.

Q The previous notes of which this is a re- 
• newal, were they either deposited by the Hill 

Bread Company or discounted or used in any 
2 way? A None whatever.

Mr. Bradner. I offer this note in evi­
dence of April 12, 1911, made by Charles 
A. Feick.

(Marked Exhibit D 9.)
Court. Do I understand they were not 

discounted by the company with the Doyle 
Company?

3Q Witness. No, sir, got cash from us;
Doyle discounted the Hill Bread Company 
notes.

Q But you didn’t use Mr. Feick’s note? A 
No, that was lying in the safe; that is how Mr. 
Doyle came to get the money for us.

Q What did you do with the original Feick 
note, his individual note? A The one he gave 
to us?

Q Yes. A We had to return that when it 
4Q was renewed.
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Q What did you do with it when you got it; 
where did you put it, or what use did you make 
of it? A I put it in the safe.

Q Did you enter it on your hooks in any 
way? A. Yes.

Q Who made the entries? A George 
Schmidt, under the supervision of our auditor,  ̂0 
Mr. Leonard.

Q Who is' your auditor? A Mr. Leonard.
Q Did you ever have returned to you any 

of the notes that Feick had in his possession 
at the time the Doyle check was given to him?
A Not after that.

Q None of them returned to you? A None 
of them were returned to me.

Q Perhaps you don’t understand me. The 
actual notes that he had were surrendered to 20 
you afterwards, were they not? A The $10-
000 note?

Court. No, the $16,000 note.
Witness. How do you mean? Of course, 

he kept renewing them.
Q And when you renewed, the old notes were 

given up to you? A Yes, sir.
Q Why did you renew them? A Why did

1 renew them? 30
Q Yes. A He politely put me off; “ Leave 

^  I  will fix them all up. ’ ’ He Was nervous; 
as soon as I demanded the notes he would run 
all around the office and would get all excited; 
he was too busy.
Examination by the Court.

Q Did you know any of those notes forming 
the $16,000 were under discount? A No, sir.

Q Was that given as a reason at any time 40
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■far having them renewed? A They were notes 
of ours given four months., whenever I made a 
deal. I had already taken up the $10,000 
worth; he would always put me off.

Q At the time you gave the renewal of any 
of these notes, did you understand that the old 

10 ones were under discount? A No, I  always 
understood they were in his vault.

Q What did you understand his purpose was 
if they were in the vault or in the safe? A I 
didn’t give it any thought; I thought he had 
them there, and at no time—

Q Didn’t it occur to you that if he had them 
in the safe, or vault, he wouldn’t want renewals 
of them? A There were quite a number of 
them; I didn’t know that he had them discount- 

,20 ed until after.
Q There were only four or five of them? A 

About five.
Q Why did you think he was entitled to any 

renewals of four or five notes of your company 
if he had the original notes in the safe or vault? 
A I don’t know; the only reason why I thought 
so; I thought he has got them there, he is too 
busy, the way he always spoke to me.

3Q Q And yet you were entitled to have all 
these notes, $10,000 of them, returned to you? 
A Yes, sir.

By Mr. Bradner.

Q I  show you nine notes running from Sep­
tember 13, 1910, to April, 1911, and ask you 
whose notes they are? That is, by whom 
they were made? A All made by the Hill 
Bread Company.

, q Q To whom? A Charles A. Feick.
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Q To whom were they delivered, if anybody?
A To Mr. Charles A. Feick.

Q And what are these notes that I  show yon, 
actual transactions? A Actual transactions.

Q Is there any endorsement on any of them?
A I  don’t see any now.

Q. When were they returned to you? ±9
Court. What do you mean by actual 

transactions; money loaned by Mr. Feick 
to the company?

Mr. Bradnsr. Do they represent actual 
transactions with Mr. Feick, either original 
loans—

Witness. Original loans, every one of 
them.

Q Money he loaned your company? A Yes; 20 
and they have been renewed.

Q These notes began September 13, 1910, 
and are renewals, are they not? A Yes.

Q On any of these renewal notes is there 
any endorsement whatever? A I don’t see 
any.

Q Was there any there that you know of? A 
Evidently there was, I see it now.

Q You mean that it has been erased? A f 
Before returned to me. 3ft

Q When did you discover that any endorse­
ment on these notes had been erased? A About 
the 21st or 22nd of October, 1911, when that 
first $3,000 note came due; when the Bank drew 
that first $3,000 from our account.

Q A $3,000 note came due at the Bank and 
how was that paid? A They withdrew it from 
my account.

Q Charged it up to the company’s account?
A Yes. 49
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Q Had yon directed them to do that before­
hand? A I knew nothing of it. I didn’t know 
the notes were there.

Q Then when yon went to the Bank, or when 
yon were told that that $3,000 had been charged 
to yon, what did yon say to any officer of the 

10 Bank? A I told Mr. Scheerer; I said, “ Those 
notes have no right here; those notes belong to 
me and don’t yon dare pay another one.”

Q Who is Mr. Scheerer? A The president 
of the Bank.

Q What notes did you call his attention to? 
A He told me how much there was there at 
that time; there are $10,500 still due, $3,000 
was paid.

Q When was this, in relation to the ma- 
20 tnrity of the $3,000 note? A That matured 

on the 20th of October.
Q When did you see Mr. Scheerer? A One 

or two days after.
Q It wfas before any other note came due? 

A Yes.
Q How did you find out that note had been 

paid? A I am not just—I cannot recall 
whether it was a difference in the account, or 
how it was; I cannot recall it just clearly now, 

30 Hut I know my attention was called to it, or 
else I wouldn’t have gone up there.

Q The note that was given to Doyle & Com­
pany wag carried for a while, was it not? A 
After Mr. Feick’s death?

Q Yes. A That note fell due on October 
12th and was protested and we paid it in May, 
two years after.

Q I show you a letter purporting to be from 
Doyle & Co. May 24, 1913; suppose you look at 

40 that. A That is about it.
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Q Yon were called npon finally to take np 
that note? A Yes.

Q Yon paid it when? A May 22, with two 
years’ interest.

Q When I say “ yon,” I mean the company.
A The company, yes, sir.

Q This note difficulty has been a subject 1q 
matter of conversation between you and Mr. 
Morgan, has it not? A Not very much; at 
first it was through Mr. Faulks.

Q Mr. Faulks was your attorney at the time?
A Yes, attorney for the company.

Q When did you first disclose to any person 
your claim that $10,000 had been paid to Mr. 
Feick to take up some of the notes that he held?
A I think you are the first one 1 went right 
to on that. r

Q Didn’t you bring that out with Mr. Faulks? 20 
A They knew he owed me $10,000 and they had 
the papers, filed the claim, and I told them it 
was for notes, but they didn’t seem to make 
any progress.

Court. The claim filed against the Feick 
Estate was prepared by Mr. Faulks or his 
firm?

Witness. His firm, yes, sir.
Q This action at law was brought by the ^0 

Hill Bread Company; how does it happen that 
you brought that by the Hill Bread Company?
A Because I had been begging and pleading 
for some kind of a settlement, and I got tired on 
account of the additional interest; there is 
$3,000 we claim we owe them.

Q Was there any discussion or action by 
the stockholders of the company? A Yes 
there was a resolution passed that I should pro-
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Q Have yon got that resolution here? A 
Yes, sir.

Mr. Bradner. I offer the nine notes 
which I showed the witness in evidence. 

(Exhibit D 10.)
Q You produce the resolution adopted by 

the stockholders of the Hill Bread Company on 
November 9, 1915? A Yes, sir.

Q Is that the original? A That is the or­
iginal.

Q The original minute of it? A Yes.
Mr. Bradner. I  offer that in evidence; 

the portion of the minute containing this 
resolution:

“ Whereas, there is a controversy existing 
20 between the Hill Bread Company and the 

Estate of Charles A. Feick, deceased, re­
lating to notes of the company held by the 
Union National Bank and the note of 
Charles A. Feick held by the company, and 
what disposition should be made of the. 
same; and

“ Whereas, it is desirable to have the 
controversy adjusted as speedily as possible 
so as to determine the liability of the com- 
pany, if any, or the liability of the Feick 
Estate, if any; now, therefore,

“ Be it resolved by the stockholders of 
said company at a meeting specially called 
for the purpose on this ninth. day of No­
vember, 1915, that the president of the 
company be, and he is hereby authorized 
to take such proceedings at law or in equity 
as he may be advised, to determine the lia­
bility of the company and the liability of 

40 the Feick Estate in relation to the notes
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of the company held by the Union National 
Bank and the note of Charles A. Feick held 
by the company, and to have the matter 
finally disposed of.”

“ Motion made by John J. Hill, seconded 
by N. Doyle, proxy. Voted as follows:

Feick Estate....... 98 shares, yes 10
C. A. Feick....... .. 1 share yes
B. P r ie th ............  1 share yes
John J. H ill.. . . . .  80 shares yes
H. L. Muller....... 20 shares yes.”

Q I show you two. checks, Mr. Hill, both 
dated November 30, 1915, one purporting to be 
for the sum of $2,500, to the Estate of Charles 
A. Feick, the other for the sum of $500, to the 
Estate of Charles A. Feick; are those checks 
made by you? A Yes. 20

Q You are both president and treasurer 
now? A A single signature, yes, sir.

Q These two checks were made out for what 
purpose? A At your solicitation in- accordance 
with an agreement you made with Mr. Morgan 
that they were ready to accept $3,000, and I 
immediately brought those checks up to you.

Q And have they been charged off on your 
account? A They have been charged off. 30

Court. You mean charged off in the 
bank?

Witness. No, on the books of the com­
pany; that money has been lying in the 
bank.

Mr. Bradner. I ask for the production of 
a letter of December 9, 1915, signed by me 
to Mr. John R. Hardin.

Mr. Ward. I am unable to produce it 
now; you may use a copy.

New Jersey State Libra/y
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Mr. Bradner. I  will use and offer in evi­
dence a copy of letter dated December 9, 
1915.

(Marked Exhibit D 11.)
Cross examination by Mr. Ward.

10 Q You think it was on September 12, 1910, 
that Mr. Feick asked you for the $10,000? A 
Yes, sir.

Q The day before you actually gave him 
the check for that amount? .A I cannot recall 
the date right on that, but thereabouts; it was 
two days before I gave him the check, when he 
called me to his office.

Q Why did you at once say that you couldn’t 
loan him the money, but you could pay it to 
him on account of the notes ? A I thought 
I  knew something about law; no stockholder has 
a right to borrow money from a corporation.

Q Was it his suggestion that you should 
loan him $10,000? A Yes, he did suggest that 
—no, get him $10,000; get that right; get him 
$10,000.

Court. What did you understand that to 
mean, to apply on the notes that the com­
pany owed him?

3d Witness. I told him I would provided he
would give me those notes.

Q Is that what you understood him to mean? 
A I told him that, or said I would get it for 
him on those notes.

Q How did you understand his first sug­
gestion, as a request that you loan him $10,000? 
A He had a lot of employees in his office, that 
is what he told me, and he has got lots of busi­
ness* but he has got to have money; “ is there

40 no way you can help me out and raise $10,000;”
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then I told him I would, provided “ you give me 
the notes,” and he agreed to it.

Q Had he ever asked you before for pay­
ment of any of those notes? A No, sir.

Q Did he afterwards ask you to pay off the 
balance of the $16,000 notes? A No, sir.

Q Yon say that you went out and tried one jo 
source to raise the money but were unsuccess­
ful? A Yes, sir.

Q Do you remember where that was?
Mr. Bradner. I don’t think it is material 

at all.
Q Who were James Doyle & Company? A 

Our flour merchants.
Q Commission merchants? A Yes, sir.
Q Did they sell flour to the Hill Bread Com­

pany? A Yes, sir. 20
Q Mr. Doyle wasn’t a stockholder at that 

time? A No, sir.
Q Is he a stockholder at this time? A 

He is.
Q How many shares-does he hold?

Court. You went into the question of 
shares, Mr. Bradner?

Mr. Bradner. At the time of the transac- 
i io n . 80

Court. Yes, and also at the time of the 
resolution in 1915.

A Twenty shares.
Q Is he the true owner of the shares stand­

ing in the name of Nathaniel Doyle? A Yes, 
he is.

Q Who first suggested that you should get 
the money from Doyle? A I did myself.

Q Was the note of the Bread Company to 
Doyle signed at once? A After I had made 40
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arrangement with Mr. Doyle for the $10,000 
note, Mr. Feick gave me the note; he signed it 
and I signed it. Doyle .brought over the $10,000; 
I  gave him the note, and Mr. Doyle and I went 
up to see Mr. Feick to present the check to him 
in anticipation of getting the $10,000 worth of 
notes.

Q Mr. Feick called you to his office and 
asked you for $10,000; you tried to get it one 
place and you could not, and then suggested 
that you could get it from Doyle! A I said 
at that time I thought I could.

Q Did you go to New York then to see Mr. 
Doyle! A I did.

Q That same day! A I cannot remember.
Q When did you give Mr. Doyle the note of 

20 the Hill Bread Company! A I gave him the 
note the moment he presented the check to me.

Q Was that a day after you had arranged 
with him to get the $10,000! A I cannot an­
swer that, because I am not positive; within 
twenty-four hours.

Q Did you come back to Newark and report 
to Mr. Feick that you had arranged to get the 
money! A Yes, sir.

Q And was it that time that the note was 
P* made out to Doyle! A Yes, after I made the 

arrangements; there is no use of getting out the 
note until I got that and knew whether he was 
going to take it up or not.

Q Was Mr. Doyle with you when the note of 
the Hill Bread Company was made! A No, 
sir.

Q After you had that note did you go back 
to New York again with the note! A No, sir.

Q You met Mr. Doyle in Newark! A In 
4Q my office.
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Q He came to your office! A Yes, sir.
Q Did you come back to New York with him! 

A No, sir.
Q You gave him the note of the company 

at the company’s office! A I did, and he 
handed me the check.

Q Was any reason suggested why Mr. Doyle 
went with you to the office of Mr. Feick! A 
Not that I know particularly; I told Mr. Doyle 
what it was for, and why I wanted the $10,000; 
I told him that in New York, and perhaps we 
might have thought of it, “ Well, go on up.”

Q Referring to the note of the Hill Bread 
Company for $2,000, dated September 13, 1910, 
part, of Exhibit D 10, I ask you whether you 
gave that to Mr. Feick at the same time that 
you gave him the check for $10,000! A No, 
sir; I recall that was delivered in the morning.

Q Before— A The $10,000 interview at all, 
before it was presented; that was in the morn­
ing early when I gave him that.

Q On the same day! A It might have been 
a day before I gave it to him, but I know I 
handed him that before I handed him the $10,- 
000 note.

Q Was it after you had arranged to give 
him $10,000! A He had that note then.

Court. Before your first interview . with 
him!

Witness. No, but I didn’t know whether 
I could get the money or not.

Q Did you give. the renewal of the $2,000 
note after you had arranged to get the $10,000 
from Doyle! A That I cannot recall; it might 
have been after; it was before, I am sure of 
that.

10

20

30

49
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Court. Yon mean before yon had learned 
from Mr. Doyle that he conld loan the 
money, or before—

Witness. I gave Mr. Feick that note be­
fore I  had the assurance of the Doyle 
money.

10 Q The first note signed by the company to 
the order of James Doyle & Company was for 
how long, do yon remember! A The first note 
to James Doyle was for fonr months; the sec­
ond one three months and the last six months.

Q The first one was renewed by a note dated 
January 12, 1911, marked Exhibit D 7! A Yes, 
sir.

Q With that note before yon, will yon say 
whether the original note was dated September 

20 12 or September 13! A I cannot say.
Q Your recollection is that the first no’:e was 

fonr months! A Yes, sir; I kept the note right 
in the safe.

Q Your records of the corporation will 
show! A Yes; whether it was delivered on
that day or not, I cannot say.

Q I show yon the note of the Hill Bread Com­
pany to Mr. Feick for $3,500, dated September 
14, 1910, part of Exhibit D 10; didn’t yon give 

«10 that note to Mr. Feick after he had the check 
for $10,000! A Most assuredly; he wouldn’t 
give me the other notes and then he insisted on 
this; I  said, “ Yon had better give me the 
others.”

Q This appears to be the day after he gave 
yon his note for $10,000! A Very likely.

Q And therefore it would be the day after 
yon gave him the check for $10,000! A Very 
likely, and he gave me a note back; he gave it 

40 back to me afterward.
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Q On this day, September 14, ±yiu, didn’t 
he give you back an old note for $3,500, of which 
this is a renewal? A How do you mean, on 
September 14, 1910, did he give me back an old 
one at this time when I gave him this renewal?

Q Yes. A Yes, he gave me a renewal; he 
gave me the old one back for the same amount lo 
and I paid the interest.

Q That was a part of the notes which you 
understood were to be paid off by this $10,000 
check? A I was going to get them all in bulk.

Court. That doesn’t answer the ques­
tion.

Witness. I cannot answer it any other 
way. I didn’t consider it that far.

Mr. Bradner. We don’t claim that they 
were not surrendered to us. The notes were 20 
surrendered when the renewals were made.
We appreciate the difficulty of that position, 
but he is simply telling the fact that he 
gave new notes from time to time.

Q You did get some of the old notes back?
A Yes, always renewed and got the old ones 
back. They were not extended.

Court. Did you get all the old notes back 
that the $10,000 was to cover and give re- 39 
newals of the same?

Witness. Up to that time?
Court. Up to any time.
Witness. I guess I did.

Q At the time you gave him the check for 
$10,000 he had $16,000, didn’t he? A Yes.

Q Consisting of a note for $5,000? A I 
don’t recall $16,000; there was $13,500 in the 
bank, I learned after, and $2,500 the estate 
holds. 40
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Q The $13,500 was made up of a note for 
.$5,000, one note for $3,500, and one for $2,000, 
and one for $3,000? A -Yes.

Q Do I understand that Mr. Feick was to 
surrender to you all of those notes at one time?
A Yes, he was to surrender $10,000 worth of 

10 paper at one time.
Q Those notes all bore interest, didn’t they?

A Yes, sir.
Q Did you at the time you had this under­

standing make any arrangement about adjust­
ing the interest on the notes that you expected 
to get back? A I paid the interest on these, 
but he paid the interest on the $10,000 that he 
owed me; he paid me and I paid him.

Q After the time that he gave you the $10,- 
&0 000 note he paid the interest on it? He paid 

interest on the $10,000 note? A Yes.
Q And renewed it twice? A Yes.
Q And the Hill Bread Company always paid 

interest on every one of those notes as they 
came due? A Yes.

Q And separately renewed each one of them 
as they fell due? A Yes, sir.

Q And renewed the notes which were those 
renewals, up to the time of Mr. Feick’s death? 

80 A Yes.
Q These notes were renewed more than once? 

A Yes, ever since we started.
Court. He means after September, 1910? 
Witness. Yes.

Q You said in your direct examination an 
entry was made in the books of the corporation 
when this $10,000 check was given to Mr. Feick; 
did you cause that entry to be made yourself? 

„40 A Yes, sir.
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Q And direct what the nature of the entry 
should be? A Into the cash book, and followed 
in the note book.

Mr. Ward. Will you produce the books, 
please, Mr. Bradner?

(Cash book produced.)
Q Have you found the entry in the cash book 

of the Hill Bread Company? A Yes, sir, I 
have.

Q What is the date of' the entry? A Sep­
tember 13, 1910, page 226.

Mr. Bradner. What does it show?
Q Cash book No. 6 you refer to? A Yes, 

sir. (Reading.) “ James Doyle & Co. check de­
livered direct to Charles A. Feick, folio 872, 
$10,000 same date, bills receivable No. 438 folio ^  
14, account C. A. Feick $10,000.” Page 227, 
“ September 13 Charles A. Feick check of James 
Doyle on Central Trust Company endorsed and 
delivered to Charles A. Feick direct; his note 
for same, even date, $10,000.”

Court. Just above that I  notice an item 
of James Doyle & Co. for $3,500, what is 
that?

Witness. Flour. 30
Mr. Bradner. September 13, bills paya­

ble, account of C. A. Feick $10,000. Ledger 
page .14.

Q The entries which Mr. Bradner first read 
were on the debit side of the cash book? A 
Yes.

Q And the entries which he read thereafter 
were on page 227 on the credit side of fhe »cash 
book? A Yes.
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Mr. Bradner. Page 228, September 13, 
Charles A. Feick note for J. D. & Co. $10,- 
000.

Witness. That is when we got individnal 
note, where we expected to get the other 
notes and got one single note. On the op-

10 posite page, September 13, 1910, James 
Doyle & Co. note from C. A. Feick for $10,-
000. That is on page 229.

Q On the same page, 227 of this book, I  see 
entries under date of September 13, 1910, re­
lating to three bills payable! A Correct.

Q TWo on the 13th and one on the 14th! A 
Yes, sir. Those are all Mr. Feick’s notes. The 
first one is for $5,000, the second for $2,000 
and the third for $3,500. There was no money 

20 transaction in them; that was just a renewal.
Q Were those notes renewed on the date 

they appear on the books! A Perhaps I had 
all three there at one time, I don’t know. Some­
times I go up, they come together, and hand over 
quite a few, and then as soon as I  get a chance, 
and the next day or two days after he would 
hand them over to me.

Q What date, does that signify, the date of 
jw. the notes or what! A The date of the checks
11 or the notes; it doesn’t signify the dates they 

were delivered.
Q It signifies the date they were made out, 

the date from which they run! A Yes.
Court. Are these entries made during 

the day’s transactions!
Witness. Yes.
Court. So that an entry on the 13th of 

September would indicate a transaction that 
4 Q took place that day!
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Witness. You cannot go back.
Court. Or you cannot go ahead?
Witness. No, you cannot go either way.

Re-direct examination by Mr. Bradner.
Q When Mr. Feick agreed to surrender, to 

you $10,000 worth of notes, why did you con­
tinue to renew the notes'? A Assuming he 
would give them all together to me at one time 
and likely fix it up within a few days, and it 
was a hard job to make an attempt to get them 
•out of him.

Q He has given to you all the notes that 
were outstanding on September 13, 1910? A 
They have been renewed right along.

Q And they were brought back to you with 
the endorsements erased? A Yes.

Recess.

Mr. Ward. In view of the circumstances 
of this case, I think I am justified in asking 
that Mr. Doyle be excluded from the court­
room during the remainder of the examina­
tion of Mr. Hill.

Re-cross examination by Mr. Ward.
Q Do you remember what day of the week 

it was Mr. Feick came to you and asked for fhe 
$10,000? A I cannot.

Q Do you remember what time of the day it 
was that you went to his office in response to 
that-request? A In the afternoon.

Q Do you remember what day of the week 
it was that you went to New York to arrange 
with Mr. Doyle for the $10,000? A I do not.
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Q Do yon remember what time of the day 
it was yon went to New York? A I cannot 
really recall that.

Q Do you remember what day of the week it 
was that yon and Mr. Doyle went to Mr. Feick’s 
office? A 12th or 13th.

iliO Q Do you remember what day of the week? 
A No, I cannot remember that.

Q Do yon remember what time of the day 
it was that yon met Mr. Doyle at your office? 
A I  think about two o’clock.

Q Do yon remember what time yon went to 
Mr. Feick’s office with Mr. Doyle? A We went 
up there immediately.

Q Did yon have to wait to See Mr. Feick on 
that occasion? A Yes.

Q Did you have to wait long? A I don’t 
remember now; I know we had to wait a few 
minutes.

Q Do yon remember whom you saw there be­
sides Mr. Feick? A That is the only one I 
looked for and the only one I went in to.

Court. That isn’t responsive; did yon 
see anyone there but Mr. Feick?

Witness. I cannot say, because we used
to go there every day.30

Court. Say if you remember.
Witness. No.

Q When yon gave Mr. Feick the check for 
$10,000 what was it yon said to him? A “ Here 
is a check; give me the notes;” something al­
luding to that.

Q And he said what? A He said, “ Well, 
now, I will fix that up later.” He got excited 
and I handed him the check and he handed me

40 a personal note.
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Q Did he write that out in yonr presence?
A No.

Q Did yon ask him for a receipt for the 
$10,000? A No, sir.

Q What did you expect him to give you 
when you handed him the check for $10,000? A 
I expected to get $10,000 worth of Hill Bread ^  
Company notes.

Q Did you express any surprise to him when 
you got a personal note for his $10,000? A I 
did; I  told him this wasn’t right, and he said,
“ I will fix it up with you in a few days.”

Q Was that the end of the conversation? A 
That was all right; he just shook hands and 
said, “ All right, boys,” he was in a hurry.

Q Did he leave the office then or did you 
leave the office first? A I don’t remember.

Q Did you all go out together? A I don’t 
remember.

Q Did Mr. Doyle say anything to Mr. Feick?
A They shook hands together and had a little 
chat, as they always did.

Q Mr. Feick went to Europe the summer be­
fore his death, did he not; that is in 1911? A 
Yes.

Q And he was there about how long? A I 30 
cannot keep his time.

Court. Do you know?
Witness. I don’t remember. About 

three months; I don’t remember.
Q He was away during the summer of 1911?

A Yes.
Q During that time were any of those notes 

renewed? During the time he was in Europe?
A I think they were.
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Q Who signed them on behalf of the Hill 
Bread Company! A If there were any signed, 
they were signed by Frederick Scharringhausen.

Q What office did he hold. A Secretary.
Court. And by yourself as president!
Witness. And myself as president, yes, 

sir.
Q Was Mr. Scharringhausen in Mr. Feick’s 

office in some capacity! A He acted as secre­
tary for the Hill Bread Company.

Q He had an office with Mr. Feick, didn’t he! 
A Yes, I believe he was employed by him.

Q When the renewals were signed in the 
summer of 1911, while Mr. Feick was away, who 
surrendered the old notes to you! A If there 
were any surrendered at all, it must have been 
Fred Scharringhausen, as near as I can recall; 
he is the only one that acted in his behalf in his 
absence.

Q You referred this morning to $3,000 made 
up of two checks, one for $2,500 and one for 
$500, and those checks were produced, and you 
also made some reference to an agreement with 
Mr. Morgan; you didn’t make any such agree­
ment yourself, did you, that he should accept 

30 the checks for $3,000! A Those checks are 
with Mr. Bradner, this $3,000 check.

Q You didn’t make any agreement person­
ally with Mr. Morgan! A That was with Mr. 
Bradner.

Court. That agreement, if it was made, 
was made with Mr. Bradner and not with 
you!

Witness. No, sir, with Mr. Bradner.

40
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Re-direct examination by Mr. Bradner.
Q Do you remember when Mr. Feick went 

away in the summer of 1911? A I think it was 
in June.

Q How late in June? A I think the latter 
part of June, I  am not sure. Young Mr. Feick 
was with him; he can tell the date.

Q I don’t understand you to say positively 
that there were any renewals made while he was 
away? A I thought there were.

Q You don’t know? A I am not positive.
Mr. Bradner. The three notes, Exhibits 

C 4, 5 and 6, show that they were renewed 
while Mr. Feick was absent in Europe, and 
signed by Frederick Scharringhausen, Sec­
retary.

Q I show them to you; that is so? A Yes.
Q So that those three were signed in his ab­

sence? A Yes.
Q Who requested you to make out those 

notes? A These notes here?
Q Yes, those three. A I made them out my­

self, or had them made out.
Q Whose handwriting are they in? A My 

bookkeeper.
Q Did you have any conversation with Mr. 

Scharringhausen at the time? A I didn’t care 
t‘° on account of Mr. Feick’s absence, awaiting 
his return.

Q Did you have any conversation with Mr. 
Scharringhausen? A None whatever
Examination by the Court.

Q Will you tell me, if you can, why, if those 
notes or the originals of them were to be re­
turned to you when you made the payment of
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$10,000 to Mr. Feick, you voluntarily, in his ab­
sence, and while you thought the originals were 
in his safe or vault, made out those renewals'? 
A The only thing I can say is this: it was a 
matter of confidence, understand, absolutely 
matter of confidence. Mr. Feick loaned the Hill 

10 Bread Company money as far as I wanted to 
go, and I paid him back again, and it was purely 
and simply a matter that I thought Mr. Feick 
was a very busy man and that he would hand 
them all later.

Q That doesn’t explain why you thought, if 
those original notes were in his safe, that there 
was any question or necessity for renewing? A 
I* had confidence in him.

Q It is not a question of confidence; what 
20 was in your mind; why did you think it neces­

sary voluntarily to make out those renewals? 
A I did it voluntarily because Mr. Feick 
wouldn’t give me the others.

Q That is the only explanation you can give 
me? A Yes.

Q Mr. Feick was treasurer of the company 
in September, 1910, when he asked you to get 
him $10,000? A Yes.

Q He of course was familiar with the amount 
39 of money that the company had to its credit in 

the bank? A Every week he knew that.
Q He knew whether the company could or 

could not pay him $10,000? A Yes.
Q Did the company have money enough at 

that time to spare $10,000 from its funds to pay 
him? A No.
Further re-direct by Mr. Bradner.

Q Do you now whether Mr. Doyle had ever 
.¿q been with you at Mr. Feick’s office before? A
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Oh, a number of times; sometimes on business, 
sometimes on friendly visits.

Q They knew each other, then? A Yes, Mr. 
Doyle, we owed Mr. Doyle as high as twenty- 
five or twenty-eight thousand dollars for flour, 
and if we would run short, I would say, ‘ ‘ Mr. 
Feick, give me a note for $5,000 so as to tame 1& 
Doyle down a little bit/ 5 That was right after 
we started. You asked me a question: on Sep­
tember 30, 1910, we owed Doyle $6.43 ; we had 
in the bank $1,656.18. On that day we had $15,- 
881,44 worth of flour in the house paid for; 
money was all in stock, paid for. That is why 
we didn’t have the $10,000 to hand over.

NATHANIEL DOYLE, sworn for defendants.
Direct examination by Mr. Bradner. 20

Q Are you connected with James Doyle & 
Company? A I am, sir.

Q I. show you Exhibit D 8, note for $10,000, 
dated April 12, 1911, to the order of James 
Doyle & Company, purporting to be made by 
Hill Bread Company; do you recognize that pa­
per? A I do, sir.

Q Was it held by James Doyle & Company?
A It was. 50

Q What is that, an original or a renewal ?
A That is a renewal.

Q What was the original amount? A It 
was sometime in September, 1910, as near as I 
can recall.

Q Here is Exhibit D 7, a note for $10,000, 
January 12 ; that seems to have preceded Exhibit 
D 8 ? A That is another renewal.

Q There was a renewal note September,
1910? A About that date. 40
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Q What was tEe amount of that note? A
$10,000.

Q Whose note was it? A The note of the 
Hill Bread Company to the order of James 
Doyle & Co.

Q Did James Doyle & Company get posses- 
10 sion of that note? A They did.

Q And w!hat did they give for it? A They 
gave a check for that amount of $10,000.
> Q Have you got the original check? A I 
don’t think we have it. My recollection is that 
we mailed it to Mr. Hill about a year or so ago. 
We have a letter—a carbon copy of a letter to 
that effect, and since that time I am not familiar 
as to what became of it.

Q But you did give the Hill Bread Company 
20 a check for $10,000? A We did.

Q Do you know whether that check was paid 
by you? A It was. >

Q What was that transaction? A It was 
in the nature of a loan to the Hill Bread Com­
pany.

Q Did you know Mr. Feick? A I did.
Q How long had you known him? A I 

would say probably in the neighborhood of ten 
years at that time.

30 Q Had you known him in connection with the 
business of the Hill Bread Company? A Yes.

Q What were your dealings with the Hill 
Bread Company? A I sold them flour almost 
from the time they first started.

Q Where had you ever seen Mr. Feick? A 
Mostly at his office, on frequent visits that I 
used to make there during the year with Mr. 
Hill.

Q What became of your check for $10,000 
4Q to the Hill Bread Company, if you know from
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observation? A On the day that I brought 
that check out, I went to the Hill Bread Com­
pany office, and Mr. Hill had a note made out, 
note due from him, of the Hill Bread Company 
to the order of the James Doyle & Company, 
and after some preliminary business discussion 
in the office, he said he was going up to Mr. 10 
Feick’s office and wouldn’t I like to go along;
I said, “ Certainly, I  will go up and shake hands 
with him.” Upon arriving at Mr. Feick’s office 
we were detained in the outer office for six or 
seven minutes, and we were then usherd into 
Mr. Feick’s office, which was at the end of a line 
of offices, and my recollection of the occurrence 
was to the effect that Mr. Hill preceded me in, 
and I right behind him. The usual salutation of 
“ Good afternoon,” and Mr. Feick stood up from 
behind his desk, and Mr. Hill presented him with 20 
my check and said to him, “ Now, let us get 
those old notes out of the way.” My recollec­
tion further is that Mr. Feick at that time looked 
at some kind of an electric mechanism he had 
on his desk that announced when people were 
outside that gave their name on this writing 
machine of some kind, and I was interested in it, 
and looked at it for a moment, and he said, “ I 
am so busy, there are a couple of more names SO 
on there, I am pretty busy,” and turned to 
Mr. Hill; he said, “ Here is a note for you and 
those other matters we can take up some other 
time.” He said, “ I have got a good deal of 
work to do this afternoon,” and shooed us out 
of the office.

Q Is that all that occurred, as you recall it?
A Yes, all that I recall at the present time; it 
is a good long while ago.

40
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Q Did you subsequent to that have any 
further conversation with Mr. Feiek? A I 
probably had at different times later on, but I 
don’t recall them.

Q In reference to this $10,000 transaction? 
A Nothing that comes to my memory at the 

10 moment.
Q Has the $10,000 been paid to Doyle & Com­

pany? A It has.
Q It has been paid since Mr. Feick’s death? 

A Yes, it was paid subsequent to Mrr. Feick’s 
death, because I think we wrote to the Hill 
Bread Company we would like the matter set­
tled, that it had been dragging too long.

Q I show you letter of May 24, 1913; did 
that come from you? A That is correct.

20 Q Does that refresh your memory as to the 
time of payment? A That must have been the 
time of payment, May 24, 1913, as we acknowl­
edged it over our signature. That is my signa­
ture.

Cross examination by Mr. Ward.

Q Did Mr. Hill come to your office over in 
New York first and ask you for a loan of $10,- 
000? A Yes.

Q You don’t remember what day of the week 
that was? A No, I really eannot say; it was 
probably two or three days ahead of the actual 
date; it might have been one or two or three 
days, I cannot tell exactly, but before the actual 
handing over of the check.

Q Did he have the note of the Hill Bread 
Company made out at that time ? A The day 
he visited my office?

Q Yes. A Not that I know of.40
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Q The first note was how long, do yon re­
member, Mr. Doyle? A I really cannot say off- 
hand.

Q Yon think it was for four months? A It 
was in that neighborhood; I cannot say offhand; 
it is qnite a little time back, and I didn’t refresh 
my memory from my own books before coming 10 
out today.

Court. Did the note earry interest or 
was the discount deducted?

Witness. It was a demand note carrying 
interest, the first one.

Q ■ After Mr. Hill came to your office what 
was the next step in the transaction? A My 
coming out with the check one or two days after­
wards. At the time he came in I was debating 2q 
whether I would loan that amount of money or 
not. I didn’t care to say to him at the moment.

Q Do you remember what time of the day 
it was that you went to Mr. Hill’s office with that 
cheek? A I imagine I arrived there, it must 
have been just before noon, maybe; I usually go 
out either on the 11 or 11:30 train as a rule.

Q Do you remember what time of the day 
you went to Mr. Feick’s office? A I should 
say probably in the neighborhood of two or three *0 
o’clock; between two and three, I imagine it 
was.

Q Did you understand the purpose of the 
visit to Mr. Feick’s office? A The purpose of 
the visit was to hand over that check, as far as 
I knew at the moment, or at the time of the 
visit, because I was in the habit of going up 
there every once in a while to make a visit.

Q And Mr. Hill said what when he handed 
Mr. Feick the check? A He said, “ Here is a ^
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check for $10,000,” as near as I can remember 
his words now, “ where are those notes we have 
been talking about f ’ ’

Q And Mr. Feick’s reply? A Mr. Feick’s 
reply was interrupted by the announcer, the be­
ginning of his reply, which showed that theie 

10 were some more people waiting for him; he 
said, “ I am too busy at this moment to take 
this matter up, here is a note for the $10,000, 
and we will settle that matter up” I don t 
know whether he said “ later” or “ very soon.”

Q Did Mr. Hill express any surprise at Mr. 
Feick’s reply? A No, not at that moment; 
when he got outside he said, “ Well, there is the 
usual way of doing things, always rushing and 
always in a hurry,”

Q Did Mr. Feick come out of the office with 
20 you? A Unless he followed right behind me,

I cannot say.
Q Do you recall that he said he had to go 

out of the office? A He said at the time he 
was very busy, I know, and this announcing prop­
osition he had there gave him a couple of more 
names that seemed to take his attention. I don t 
know what it was, of course.

Q How long were you detained in Mr. Feick’s 
f3U office before you were ushered in? A I should 

say somewhere between six and eight minutes, 
maybe.

Q You are a stockholder in the Hill Bread 
Company, are you not? A At the present time, 
yes.

Mr. B ra d n er. I would like to see Mr. 
Feick’s account showing that check trans­
action.

(Book produced.)
... Court. I would like to ask Mr. Hill a
40 question.
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JOHN J. HILL, recalled.
Examination by the Court.

Q When you got this note from Mr. Feick did 
you have it discounted? A No, sir; I never 
touched his note, I always threw it right in the 
safe. (•$)

Q Was it renewed? A Oh, yes.
Q What was the purpose of having it re­

newed if it were not discounted? A Because 
he wouldn’t give me the cash or he wouldn’t give 
me the other notes and I had to do something.

Q If you threw it in the safe why was it 
necessary to have the original note renewed; 
why didn’t you leave the original in the safe?
A He asked me to bring it up; he gave me a 
note and asked me for the other one. We got '20 
into that custom.

Q You said he paid you interest on this 
note? A He paid the interest on the note, cer­
tainly, and then we renewed the note; he paid the 
interest and we transferred the interest right 
over to James Doyle & Co. The note never left 
our possession.

Q I didn’t understand the reason for making 
the renewals. A It has been our custom for 
seventeen years; if it was a two months’ note, 
we would renew it.

Mr. Bradner. The other side has pro­
duced Mr. Feick’s account showing the 
check transaction; it is a book marked 
“ Ledger,” and it is agreed this is Mr. 
Feick’s personal ledger.

On page 193 there is an entry on the credit 
side of the ledger, “ James Doyle 1910, Sep­
tember 13, check $10,000.” ¿q
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Mr. Hardin. It was deposited in the Es­
sex County National Bank to the personal 
credit of Charles A. Feick on September 14, 
1910. It says here “ Check of James 
Doyle»’ ’

Mr. Bradner. That is admitted.
Mr. Hardin. And I admit that on page 

152 of a book called “ Blotter 5,” taken 
from Mr. Feick’s office after his death, there 
is an entry indicating that on September 
14, 1910, check of James Doyle for $10,000 
was deposited to the credit of Charles A. 
Feick in the Essex County National Bank.

H ill Bread Co. Defendants Rest.

Mr. Egner. I would like to have leave 
20 later to offer any evidence we desire; at 

present I do not think we are called upon 
to offer anything. I do not think there is 
any doubt about the facts so far as we are 
concerned.

FREDERICK SCHARRINGKELAUSEN, sworn 
in rebuttal for complainant.

Direct examination by Mr. Ward.
'30 Q Are you a resident of this city? A I am. 

Q Counsellor at law of the State of New 
Jersey? A I am.

Q Did you know Charles A. Feick? . A I 
did.

Q And had been acquainted with him for 
many years before his death? A Yes, I was.

Q You are acquainted with Mr. Hill of the 
Hill Bread Company? A I  am.

Q Were you an officer of the Hill Bread 
(40 Company? A Yes, I was secretary.
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Q For what period? A From the time of 
its organization until possibly two years after 
his death; I  think that is about the time.

Q Two years after Mr. Feick’s death? A 
Yes.

Q Sometime in 1913? A About that time.
Q Were you associated with Mr. Feick in ^  

the practice of law? A I was employed by 
him.

Q You were in his office? A Yes.
Q For many years prior to his death? A 

Yes.
Q Are Exhibits C 6 and C 5 and C 4 signed 

by you as secretary of the Hill Bread Company?
A Yes, sir, they are.

Q What, if anything, do you remember re- 
garding the circumstances surrounding the ex­
ecution of those notes ? A Those notes were 
executed during the period that Mr. Feick was 
in Europe, and those notes are renewal notes 
which had been renewed from time to time and 
had been discounted in the Union National 
Bank*. The reason I signed them as secretary 
was a period of time that Mr. Feick was in Eu­
rope.

Q Did you surrender any old notes to Mr. 30 
Hill at the time those were signed? A Yes 
when those notes were renewed Mr. Hill re­
ceived  ̂the notes for which those were the re­
newal notes.

Q For like amounts? A I should say so, 
without referring to anything; that is my recol­
lection, like amounts.

Q Did he at that time say anything about 
the old notes having been paid or satisfied in 
any way? A Not to me. 40



yo
Frederick Scharringhausen, cross.

Q Did yon ever hear him say anything to 
Mr. Feick in respect to such a claim? A No, 
sir, never heard him say anything to Mr. Feick.
Cross examination by Mr. Bradner.

Q Have you any record of the notes? A 
Q There was a note book; I personally have no 

record of it.
Q Mr. Feick kept a note book? A Yes, I 

kept one to keep track of these notes.
Q Is it here, do you know? A Yes, I  think 

they have it here.
Q Will you produce it? (Book produced.) 

Find the record of the note of which Exhibit 
C 4 is the renewal, Exhibit C 4 being note dated 
August 1, 1911, for $5,000. A The date of 
the note of August 1, 1911, the drawer was the 

20 Hill Bread Company in favor of Charles A. 
Feick, and was payable at the Union National 
Bank in four months, $5,000 with interest.

Q What follows after that? A “ C. A. F .” 
—credit I presume that means.

Q Who wrote that? A I did.
Q That was a renewal of a preceding note, 

that is one we have here; the note you just read 
is the one we have here? A Yes.

Q Is that a renewal of a preceding note? A 
30 Yes.

Q Find that, please. A One dated April 1, 
1911; made by Hill Bread Company to the order 
of C. A. Feick, payable at the Union National 
Bank four months, and payable August 1, 1911, 
$5,000 and interest.

Q What does it say after that? A “ C. A. 
F. endorsed.’’

Q Who wrote that? A I did.
Q Can you trace that note back? A “ De- 

40, cember 1, 1910, Hill Bread Company, note to
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the order of Charles A. Feick. payable at Union 
four months and due April 1, 1911, $5,000 and 
interest. C. A. F. end.”

Q Trace it back further. A “ August 1,
1910, Hill Bread Company Charles A. Feick 
payable at the Union in four months and due 
December 1, 1910, $5,000 and interest. C. A. F. 10 
end.”

Q It does not say anything about its being 
discounted, does it, in the remarks? A No. I 
made the record from the fact that I had dis­
counted i t ; I note the fact that C. A. F. endorsed 
it, that is all.

Q In the note preceding that of August 1,
1910, one of July 12 to Bose Stratton for $2,500, 
it says under “ Kemarks,” “ Dis. C. A. F .” 
What does “ Dis.” mean? A Discounted. 20

Q When the note was discounted didn’t you 
enter it there “ discounted” ? A I did in that 
case, the Stratton note; I know that it was dis­
counted.

Q Whenever a note was discounted did you 
make a note of it on that book that it was dis­
counted? A I didn’t do it always, Mr. Brad- 
ner.

Mr. Hardin. There are no notes there 
that were discounted?

Witness. I  am not sure; I think the notes 
had been discounted, and that is how I got 
a record of it.

Q Did you know, Mr. Scharringhausen that 
the Hill Bread Company held Mr. Feick’s note 
for $10,000? A No, sir, I did not.

Q You didn’t know anything about it? A 
No. 40
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Q You were the secretary of the company!
A Yes, sir.

Q I show you Exhibit D 9, being a number 
of notes; have you ever seen that note before!
A Yes.

Q Did you know that Mr. Feick had previous 
10 to the date of that note given his note to the 

Hill Bread Company for $10,000! A I never 
knew it.

Q Did you know that the Hill Bread Com­
pany had paid a note to Doyle & Company for 
$10,000! A I did not know it.

Q It wasn’t a matter that was taken up at 
any meeting of the Board of Directors! A 
We never had any meetings.

Q Never had any meetings! A No, Mr. 
Hill would come to Mr. Feick almost daily and 
they would have their confabs in Mr. Feick s 
office.

Q Was it one of those two-men corporations! 
A If you call it such.

Q Business carried on in Mr. Feick’s office! 
A Yes.

Q Mr. Feick was really the controlling man, 
wasn’t he! A I cannot answer that question. 

Q Didn’t he generally give orders to Mr. 
30 Hill as to what he wanted done! A I cannot 

answer that.
Q You cannot! A No, sir.
Q If there was any money to be supplied it 

came from Mr. Feick, didn’t it! A My recol­
lection is that Mr. Feick put up considerable 
money when this bakery was first organized.

Q Do you know whether about September, 
1910, Mr. Feick needed any money particularly! 
A I don’t know; I do not know that he needed 
any money particularly.
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Q Did yon know anything about his bank ac­
count in the Essex County Bank? A No, sir, 
no more than that he had an account there at 
the time.

Q You didn’t know that he had deposited a 
check there for $10,000? A ¡No, sir.

Q You knew all the other transactions of the 
Hill Bread Company with Mr. Feick? A No, 
sir.

Q You knew about all these notes? A 
About these notes, because Mr. Feick got me 
to take them down to the bank and discount 
them, and I followed out the renewals of them, 
as shown by this record.

Q Do you know anything about the erasure 
of Mr. Feick’s endorsement on any of those 
notes? A Yes, sir, I know it.

Q Who did it? A I did.
Q Did anybody direct, you to do it? A Mr. 

Feick directed me to do it.
Q Did he tell you why? A No, sir.
Q Did you take the endorsement off of the 

last notes that were renewed; these renewals of 
these three notes you have, when those were 
given to you, you surrendered the old note, and 
did you take the endorsement of Feick off the 
old note before it was surrendered? A I must 
have, it is not there; I must have done so.

Court. Do you know the reason or pur­
pose for which the endorsement was erased?

Witness. He didn’t state it; he wanted 
me to do it.

Q Mr. Feick and Mr. Hill were on very 
friendly and close terms, were they not? A 
Oh, yes, indeed.

10

20

30

40
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Q Mr. Hill was in there nearly every day? 
A Yes.
Cross examination by Mr. Enger.

Q Yon say that yon had charge of the dis­
counting of these notes at the Union National 

10 Bank? A Yes.
Q Yon traced back the note for $5,000; the 

other two notes, being Exhibits C 5 and C 6 ; 
were they also renewals of other notes which 
had been discounted at the Union National Bank? 
A Yes.

Q And was the same series of renewals in 
connection with these two notes? A Yes, sir, 
as I recall it without comparing the dates; I 
know that there was a series of notes.

p  A
Re-direct examination by Mr. Ward.

Q What did yon record in this book from 
which yon read the entries; did you record only 
the notes which were discounted or did yon 
record all of the promissory notes which Mr. 
Feick held? A The notes that I discounted 
that had gone through the bank; that is how 
they came into my possession and came through 
my hands; I felt I would have to follow them 
up, being, discounted; that is my recollection.

Q Do you know how long this series of notes 
of the Hill Bread Company had been under dis­
count in the Union National Bank? A I do 
not know positively. I don’t know if this is the 
first entry of those notes or not.

Court. Have you any independent recol­
lection without using the book?

Witness. No, sir; I don’t know how far 
¿Q back.
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Q Did yon go back prior to September 13, 
1910? A Yes.

Q And can you support your recollection 
in that respect by reference to.this book? A 
The reference to this book tells me when I made 
the first entries in reference to these notes; I 
don’t know whether that commenced the period 
of discount.

Q They had been under discount as far back 
as what time? A Apparently 1906, from this 
record.

Court. When you signed the three notes, 
G 4, C 5 and,C 6, did you do so at Mr. Hill’s 
request ?

Witness. The notes were brought to the 
office and I signed them as secretary.

Court. Did you request renewals of 
them?

Witness. Nip, sir.
Re-cross examination by Mr. Bradner.

Q Your recollection is that all the notes of 
the Hill Bread Company to Feick were dis­
counted by Mr. Feick? A I am only speaking 
of these that I know were discounted.

Q There may have been others, that were 
not discounted? A It may be, for all I know.

Court. Apparently there is one for 
$2,500. That is admitted by all parties.

Mr. Hardin. That was in the safe when 
Mr. Feick died.

Q Here is a note dated July 1, 1911, for 
$2,500, which was signed by you as secretary; 
do you identify that ? A It is one of the notes 
that came through and was renewed.
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Q Why wasn’t it pnt in the hank? A I 
cannot tell you.

Q What became of the note of which this is 
a renewal, referring to a note which hasn’t been 
offered yet?

Mr. Hardin. It would not be in there 
unless it was discounted.

Witness. No; it may have been discount­
ed.

Q “ November 1, 1910, Hill Bread Company 
$2,500 C. A. F .” What is the note on there in 
pencil? It says “ Discounted Essex.” A Yes.

Q Where payable? A Yes, I guess that 
was it.

Q It was discounted at the Essex County 
20 Bank? A Yes.

Q What is the note in pencil on there? A 
“ Taken up $2,549.32, taken up by Mr. Feick’s 
check. ’ ’

Mr. Hardin. That is eight months ahead 
of this.

Q Has this note of July 1, 1911, ever been 
endorsed? A I cannot say.

Q Find the one of March 1, 1911. A I have 
^  no entry of March 1, 1911.

Mr. Ward. I offer in evidence the note 
of $2,500, dated July 1, 1911.

Court. The answer admits liability on 
that and $500 more?

Mr. Ward. Yes.
Court. Did Mr. Feick ever loan his credit 

or notes as an accommodation for the Hill 
Bread Company that you know of?

Witness. Not that I know of.40
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Q Are you familiar with Mr. Feiek’s books,
Mr. Scharringhausen f A Only generally.

Q Did any one in the office have any special 
charge of his books? A Mr. George usually 
looked after his books; he followed out the en­
tries.

Mr. Egner. I have here a transcript of  ̂
Mr. Feiek’s account in the Union National 
Bank beginning May 31 and extending down 
to the time of his death; I had this pre­
pared at the request of counsel on both the 
other sides, and neither of them has offered 
it in evidence. It may be helpful to the 
Court and I therefore oiler it now.

(Marked Exhibit D 1 for defendant 
•Union National Bank.)„ 20 

All R e s t .
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F oster, V.-C.
The bill is filed to restrain the prosecution of 

an action pending in the Supreme Court, in so 
2(y far as it relates to an indebtedness claimed to 

be due the defendant, Hill Bread Company, from 
the estate of Charles A. Feick, on a note for 
$10,000 and on a current book account for $89.91; 
and for the determination of the liability of these 
parties on certain other promissory notes held 
by the defendant Union National Bank.

Complainant is the executrix of the last will and 
testament of Charles A. Feick, who died Septem­
ber 30th, 1911. At the time of Mr. Feick’s death, 

•TO: the Union National Bank held three unmatured 
notes made by him amounting to $65,000, and 
at this time the bank also held four other unma­
tured notes for $5,000, $2,000, $3,500 and $3,O0C 
respectively, made by the Hill Bread Company 
to the order of Mr. Feick, and endorsed and dis­
counted by him with the bank. These notes 
carried interest, and were renewals of other 
notes for like amounts, which had been given 
by the Hill Bread Company to Mr. Feick for 

40 money borrowed from him from time to time.
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At the time of Mr. Feick’s death there was on 
deposit to his credit with the Union National 
Bank $23,500.01, which amount the bank applied 
in part payment of his personal note for $25,000, 
being one of the three, making the above men­
tioned total of $65,000 indebtedness, the other 
two. being for $20,000 each. The bank also held at 10 
this time as collateral for the payment of any 
indebtedness owing to it by Mr. Feick, 30 shares 
of the stock of the Fidelity Trust Company of 
Newark, and this stock was sold by complainant, 
as executrix, and the bank for $26,730. This 
amount was applied in part payment of the 
balance of Mr.. Feick’s personal indebtedness 
to the bank, leaving due the bank, after the re­
bate and adjustment of interest, a balance on 
the three notes of Mr. Feick’s of $19,073.33.

By a decree of the Essex County Orphans’ "" 
Court made on March 26, 1015, the Feicx estate 
was adjudged insolvent, and the claim of the 
bank duly filed against the estate was allowed 
to the amount of $29,573.33, this amount ueing 
made up of the balance above mentioned and 
of the total of three of the notes made by the 
Hill Bread Company endorsed and discounted by 
Mr, Feick, and amounting to $10,500; the fourth 
note for $3,000 having been charged to the 30 
company’s account at its maturity.

Under an order of the Orphans’ Court made 
on April 23, 1915, complainant, as executrix, 
was directed to pay a dividend of forty-five per 
cent, on all claims filed with her, and in con­
formity with this order she paid the bank $13,- 
307.99, being a dividend of forty-five per cent, 
on the above amount for which its claim had 
been allowed. Of the amount so paid, $4,725 
represents the forty-five per cent, dividend due 40
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on the three notes of the Hill Bread Company. 
In addition to the notes mentioned, the Hill 
Bread Company admits being indebted to the 
estate for a note of $2,500 and interest, made 
by the company to Mr. Feick for rent due to 
him7 and complainant admits the estate is in- 

10 debted to the company on a note for $10,000, 
with interest, for money complainant claims was 
loaned by the company to Mr. Feick, and aiso 
for the sum of $89.91 due on a current book 
account.

It was under Section 69, 3 Comp. St. p. 3834, 
and Section 101, 3 Comp. St. p. 3850, which per­
mits claims to be filed against an estate for 
debts due and payable in the future, upon a 
rebate of interest being made, that the bank and 
company filed their respective claims against 
the estate; and it seems clear, under the terms 
of the agreement respecting the collateral held 
by the bank, that it properly applied the pro­
ceeds of the sale thereof to the reduction of the 
indebtedness owing by Mr. Feick to the bank; 
and I think, under the doctrine of the case of 
Camden National Bank v. Green, 18 Stew. 546, 
affirming the opinion of the court below, re­
ported in 1 Dick. 607, it is equally clear that 

30 the bank had the right to apply the money on 
deposit with it to the credit of Mr. Feick, at 
the time of his death, to the payment of his in­
debtedness to it pro tanto; and this was par­
ticularly the right of the bank, because the estate 
has been formally adjudged insolvent, and this 
insolvency gave to the bank the right to equitable 
relief. In Crisp v. Dunn, 27 Vr. 355, it was 
said:

“ That one who is indebted to an insolvent 
estate may set off, his own debt against40
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claims of such an estate upon him, but can­
not purchase or acquire the debts of others 
to the estate to set off against such claims, 
was conceded in the argument to be the law, 
and the doctrine accords with reason and 
the deliverances of our courts.”

I consider that the bank’s claim was properly 
allowed for the amount named. The claim of the 
company on the $10,000 note and on the book 
account of $89.91 was also allowed, but no divi­
dend was paid by the complainant thereon, be­
cause she contended that until the claim of the 
bank was satisfied, the company was indebted 
to the estate for more than the amount for which 
it filed its claim. She bases this contention on 
the ground that the company as maker was pri­
marily liable to pay the bank the three notes 
aggregating $10,500 endorsed by Mr. Feick; that 
these notes had been given him by the company 
for a valuable consideration, and that the com­
pany should also credit the estate with the note 
for $2,500 given by the company to Mr. Feick. 
In other words, she contends that the company 
is indebted to the bank and to the estate on 
these four notes to the amount of $13,000, with 
interest to be added, and that the estate is in­
debted to the company on the note and book 
account to the amount of $10,089.91, with interest 
to be added.

The company’s answer to this is that in Sep­
tember, 1910, not knowing its notes to Mr. Feick 
were under discount in the bank, it paid him 
$10,000 on account of its indebtedness to him, 
which at that time amounted to $16,000; that 
it made this payment to him on his promise 
to surrender or return to the company its notes 
to the amount of this payment of $10,000, when
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such payment was made; that at the time of pay­
ment Mr. Feick was very busy and instead of 
giving up $10,000 of the notes of the company, 
he gave to Mr. Hill, the president of the company, 
his personal note for $10,000, with interest. At 
this time Mr. Feick and Mr. Hill were the princi­

po pal owners of the company’s stock, and what­
ever the original arrangement may have been 
about this $10,000, it was afterwards apparently 
treated as a loan by the parties—a loan which 
the company had no legal right to make to one 
of its stockholders. Mr. Feick renewed his note 
for $10,000 from time to time and paid interest 
on it, and Mr. Hill kept the note in the com­
pany’s safe; the company continued to renew 
its notes to Mr. Feick, including those which it 
claims he was to surrender, and continued to payO  A
interest thereon, and received the old notes when 
the renewals were delivered. Although Mr. Hill 
claims he did not know these notes were under 
discount, he continued to voluntarily renew them 
and to pay the interest due, thereon, for no ap­
parent reason, even during the absence of Mr. 
Feick in Europe in the summer of 1911. The 
company’s contention now is that by reason of 
its payment to and arrangement with Mr. Feick,

30 his estate is now primarily liable for the pay­
ment of these notes to the bank. If the pay­
ment and arrangement were ever made as Mr. 
Hill claims, I find it was voluntarily abandoned; 
that the company treated the payment of $10,000 
to Mr. Feick as a loan, and by the renewals of 
its notes to him it continued the relation of 
debtor and creditor, and it has filed its claim 
with the estate, treating the matter of the $10,000 
note as an ordinary debt. As between it and the 
estate, the company is primarily liable to the

40
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bank, as maker, for the payment of its notes, 
and until it satisfies this liability it should not 
be permitted to assert its claim on the note it 
holds against the estate; or if, in order to give 
effect to the order of the Orphans’ Court in 
allowing it, its claim is to be regarded as a valid 
one against the estate, then its action at law on 
this claim should be restrained in order that the 
complainant may in this cause avail herself of an 
equitable set-off of the amount of the dividend 
paid by her to the bank on account of the com­
pany’s notes, against the dividend due on the 
company’s claim. At the time of Mr. Feick’s 
death and ever since the company has had on de­
posit with the bank sufficient funds to pay its 
three notes.

In the interest of the other creditors of this 
insolvent estate, it seems clear that complainant 
should not be required or allowed to pay divi- 
c ends to both the bank and to the company on 
the same claim. $10,000 of the company’s claim 
is represented by a like amount included in the 
bank s claim against the estate,, on Mr. Feick’s 
liability as an endorser on the three notes of the 
company amounting to $10,500. The total amount 
of the combined claims filed by the bank for 
$29,573.33 and by the company for $10,089.91, 
is $39,663.24, on which at the time of filing there 
was due only $29,063.24. On this amount there 
has been paid to the bank a dividend of forty- 
five per cent., amounting to $13,307.99, and of 
this amount $4,725 represents the amount paid by 
the estate as an endorser on the company’s 
notes.

The company admits, if the estate paid the 
bank the $10,500 on the three notes of the com­
pany, with interest, that it would have no further
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claim against the estate for the payment of the 
$10,000 note, and it also admits that it would 
then he indebted to the estate for the excess of 
$500 paid on these notes, and in the further sum 
of $2,500 on its note for rent which the estate 
holds.

10 The dividends from the estate are not expected 
to be sufficient to satisfy the liability of Mr. Feick 
as an endorser on the company’s notes, and no 
equitable ground has been suggested on which 
the court could direct complainant, as executrix, 
to treat the claim therefor as preferred, and 
direct its payment in full, to the detriment of 
other creditors of the estate, in order to relieve 
the company from possible liability, as the maker 
of these notes, for the payment to the bank of

2q any deficiency that may be due thereon.
The company on paying the bank the amount 

due on the notes would be entitled to be sub­
rogated to the rights of the bank, on its claim 
filed thereon against the estate, and the company 
would be entitled in making such payment to be 
credited with the amount of the dividends paid 
thereon by the complainant to the bank, and to 
any other dividend directed to be paid. The com­
pany’s claim against the estate on the $10,000

30 note is based on a contingency, depending as it 
does on the company being compelled to pay the 
bank the amount of its notes on account of which 
it claims to have already paid Mr. Feick this 
$10,000. And this view is not altered whether 
we consider this $10,000 as a payment on ac­
count of these notes, or as a loan by the com­
pany to Mr. Feick on his note 5 nor does the fact 
that the company could not legally loan its 
money to a stockholder change the situation.

40
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If the company insists on the payment of divi­
dends on its claims, then it must indemnify com­
plainant for the amount of dividends paid the 
bank on account of the company’s notes, and 
also relieve the estate from further liability for 
the payment thereof, and if such insistment is 
not made and the company permits the bank to 
receive from complainant further dividends on 
account of these notes, then complainant is en­
titled, in order to protect her and the other 
creditors of the estate from having double »bvi- 
dends paid on the same claims, to set off the 
dividends paid, and to be paid the bank on 
account of the company’s notes, against the divi­
dend due the company, which is unpaid, and 
against any further dividend that may be pay­
able on the company’s claim. 2g

In order that complainant may be indemnified 
for the dividends paid and relieved from further 
liability on the company’s notes as stated, or 
that she may be able to equitably set off the 
dividends paid and to be paid the bank, against 
the dividends due and to become due the com­
pany on its claim, a decree will be advised re­
straining the action at law brought by the com­
pany against complainant so far as this action 
relates to the claim on the $10,000 note and on 30 
the current book account.

40
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Final Decree.
Filed.

This cause coining on to be heard in the pres­
ence of John R. Hardin and Waldron M. Ward, 
of counsel with the complainant, and Frank E. 

10 Bradner, of counsel with the defendant, Hill 
Bread Company, and Arthur F. Egner, of coun­
sel with the defendant, Union National Bank, 
and the pleadings having been read and the 
proofs taken, and the arguments of the respec­
tive counsel having been heard, and the court 
having duly considered the pleadings, proofs 
and arguments;

And it appearing to the Court that complain­
ant’s testator, Charles A. Feick, died insolvent, 

20 as by the decree of the Essex County Orphans’ 
Court bearing date March 26, 1915, appears, 
and said testator was at the date of his death 
indebted to the defendant Hill Bread Company 
in the sum of $10,000.00, with interest amount­
ing to $281.09, upon the promissory note by him 
made in his lifetime, dated April 12, 1911, and 
in the further sum of $89.91 upon a current 
book account; and that the defendant Hill Bread 
Company was at the time of his death to him 

^  indebted in the sum of $2,500.00, with interest 
amounting to $37.40, upon the promissory note 
by it made, dated July 1, 1911; and that the lat­
ter should be set off against the said indebted­
ness of said testator to said defendant; and that 
said defendant filed with the complainant its 
verified proof of its claim upon the indebted­
ness of said testator aforesaid, after setting off 
against the same its said indebtedness to him, 
and that no exception was made to the same;

40



107

Final Decree.

And it further appearing that at the date of 
the death of the said testator the defendant 
Union National Bank held three promissory 
notes mentioned in the pleadings in this cause, 
made by the defendant Hill Bread Company to 
the order of said Charles A. Feick, and by him 
indorsed, one for $5,000.00, dated August 1, 
1911, one for $2,000.00, dated September 13, 
1911, and one for $3,500.00, dated September 
15, 1911, and that said defendant Union National 
Bank filed with the complainant its verified 
proof of its claim upon said notes, and that the 
same was duly allowed;

And it further appearing that, in the due 
course of the administration of the estate of 
said testator, and on or about May 1, 1915, the 
complainant paid a dividend of 45% upon the 
claims presented to her, and that accordingly 
the sum of $4,725.00 was paid by complainant 
to said defendant Union National Bank upon its 
claim on said notes, but that the dividend of 
45%, amounting to $3,525.12, upon the above 
mentioned claim of the defendant Hill Bread 
Company has not been paid by complainant;

And it further appearing by admission of 
counsel for defendant Hill Bread Company in 
open court that after final hearing of this cause 
and on or about April 28, 1917, defendant Hill 
Bread Company paid to defendant Union 
National Bank the amount remaining due on 
said notes by it held, of principal and interest, 
after crediting thereon the amount of the divi­
dend so as aforesaid paid by complainant to 
defendant Union National Bank, upon an under­
standing between said defendant Hill Bread 
Company and Union National Bank that the 
claim of the defendant Union National Bark
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against the estate of complainant’s testator upon 
the said notes be assigned to said defendant Hill 
Bread Company;

And it further appearing that the defendant 
Hill Bread Company was primarily liable upon 
the notes aforesaid by it made, and held by the 

10 defendant Union National Bank, and that the 
defendant Hill Bread Company should have 
indemnified the complainant against any liability 
upon the said claim of said defendant Union 
National Bank on said notes and ought to reim­
burse her for the dividend heretofore paid to 
said defendant thereon, and that the payment 
as aforesaid by defendant Hill Bread Company 
to defendant Union National Bank of the 
amount remaining due on said notes extin- 

20 guished said notes and the secondary liability 
thereon of complainant’s testator and his 
estate, and any and all liability of his estate 
for the payment of dividends upon the claim 
heretofore filed by defendant Union National 
Bank upon the indorsement of said notes by 
complainant’s testator;

And it further appearing that the dividend 
which has accrued to the defendant Hill Bread 
Company upon its claim aforesaid, and any divi- 

M  dends hereafter accruing thereon, ought to be 
set off against its liability to reimburse com­
plainant for the sum heretofore paid as a divi­
dend upon the said claim of the defendant Union 
National Bank;

And it further appearing that the defendant 
Hill Bread Company, on or about March 1, 1916, 
commenced an action at law against complain­
ant in the New Jersey Supreme Court to recover 
judgment upon the above mentioned note for 

4Q $10,000.00 and the above mentioned book



Final De,créé.
ÎÔ9

account of $89.91 (and upon other causes of 
action), notwithstanding no exception was made 
to its proof of its claim thereon, and that the 
prosecution of said action at law upon said 
causes of action is vexatious and inequitable;

I t I s on this fifth day of November, A. D.,
1917, by Edwin Robert Walker, Chancellor of TO 
the State of New Jersey, Ordered, Adjudged 
and Decreed and the said Chancellor, by virtue 
of the power and authority of this Court, doth 
Order, Adjudge and Decree that the aforesaid 
dividend of 45%, amounting to $3525.12, on the 
said claim of said defendant Hill Bread Com­
pany, be and it hereby is set off against the 
aforesaid sum of $4725.00, by complainant paid 
to said Union National Bank, and that com­
plainant be and she hereby is wholly acquitted >q 
and discharged from any and all liability to said 
defendant Hill Bread Company upon or by rea­
son of said dividend, ahd that the defendant 
Hill Bread Company is liable to pay to com­
plainant the sum of $1199.88, with interest from 
May 1, 1915, and that the said sum should be 
retained and set off by the complainant against 
any dividend or dividends hereafter accruing 
to defendant Hill Bread Company upon its said 
proof of claim, and that complainant be and ^9 
she hereby is wholly acquitted and discharged 
from any and all liability to defendant Hill 
Bread Company upon or by reason of any divi­
dend or dividends, or portions thereof, hereafter 
so as aforesaid set off; provided that if such 
dividend or dividends so hereafter accruing to 
defendant Hill Bread Company and so as afore­
said to be set off are insufficient to fully pay 
and discharge the said sum of $1199.88 with 
interest as aforesaid, then complainant may, 43
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and leave is hereby granted to her to apply at 
the foot of this decree for the issuance of a 
writ of execution to raise the said sum, and for 
such other and further relief as may be neces­
sary in the premises to carry this decree in 
effect or otherwise as equity and good con- 

10 science may require;
And it is F urther Ordered, Adjudged and 

Decreed that the payment as aforesaid by de­
fendant Hill Bread Company to defendant 
Union National Bank of the amount remaining 
due on said notes extinguished said notes and 
the secondary liability thereon of complainant’s 
testator and his estate, and any and all liability 
of his estate for the payment of dividends upon 
the claim heretofore filed by defendant Union 

20 National Bank upon the indorsement of said 
notes by complainant’s testator; and that the 
defendant Hill Bread Company, its officers, 
attorneys and agents, be and it and they hereby 
are strictly enjoined and commanded, under the 
penalty that may fall thereon, that it and they 
do, from henceforth and forever, absolutely 
desist and refrain from all further proceedings 
at law in the action against the complainant 
above mentioned upon the said note for 
$10,000.00, and the said book account of $89.91.

And it further appearing to the Court that 
the complainant is not entitled to an injunction 
against the prosecution of the action at law in 
the New Jersey Supreme Court at the suit of 
the defendant Hill Bread Company against the 
complainant in the pleadings in this cause men­
tioned, in so far as respects the third and fourth 
counts of the complaint in said action at law;

I t I s F urther Ordered, Adjudged and 
40 Decreed, that the prayer of the complainant’s
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bill of complaint for an injunction against the 
prosecution of said action at law in so far as 
respects the third and fourth counts in said 
complaint, be and it hereby is denied, and that 
the complainant’s bill of complaint, as to those 
matters and things only, be and it hereby is dis­
missed, without costs. 10

E. R. WALKER,
C.

Respectfully advised,
J ohn E. F oster,

V. C.

20
Notice of Appeal.
Filed Nov. 15, 1917.

Hill Bread Company, a corporation, one of 
the defendants in the above stated cause, hereby 
appeals from the final decree made in said 
cause on November 5, 1917, and from the whole 
and every part thereof, to the Court of Errors 
and Appeals, in the last resort in all causes. 30

Dated November 12, 1917.

FRANK E. BRADNER,
Solicitor for and of Counsel 

with Defendants.

I conceive there is good cause for appeal in 
the above stated cause.

FRANK E. BRADNER,
Of Counsel with Defendants.
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Petition of Appeal.
Filed December 5, 1917.

New Jersey Court of Errors and Appeals

20
To the Honorable, the Court of Errors and 

Appeals, in the last resort in all causes :
The petition of Hill Bread Company, a cor­

poration, one of the defendants in the above 
stated cause, and the appellant in the above 
stated cause, respectfully shows :

That your petitioner finds itself aggrieved by 
a decree made in the Court of Chancery by his 

20 Honor Edwin Robert Walker, Chancellor of the 
State of New Jersey, bearing date November 5, 
1917, wherein the said Bertha E. Feick, Execu­
trix of the last Will and Testament of Charles 
A. Feick, deceased, was complainant, and Hill 
Bread Company, and another, defendants ; in 
the following particulars, to wit:

1. Because the said decree adjudges that the 
dividend of 45%, amounting to $3525.12, on the 
claim of said Hill Bread Company presented to 
the said Executrix, shall be set off against the

10
Between.

Bertha E. F eick, Executrix, 
of Charles A. F eick, deceased,

and
H ill Bread Company,

Defendant-Appellant.

Complainant-Respondent, Petition of 
Appeal.

40
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sum of $4725.00 paid by the complainant to the 
Union National Bank, and that the complainant 
shall be wholly acquitted and discharged from 
any and all liability to said Hill Bread Company 
by reason of said dividend.

2. Because the said decree adjudges that the 
Hill Bread Company is liable to pay to the com­
plainant the sum of $1199.88, with interest from 
May 1, 1915.

3. Because the said decree adjudges that the 
sum of $1199.88, with interest from May 1, 
1915, may be retained and set off by the com­
plainant against any dividend or dividends here­
after accruing to said Hill Bread Company upon 
its claim presented to said Executrix, and that 
the said Executrix shall be wholly acquitted and 
discharged from any and all liability to said 
Hill Bread Company upon or by reason of any 
dividend or dividends or portions thereof, which 
may be hereafter set off as aforesaid.

4. Because the said decree adjudges that if 
any future dividend or dividends accruing to 
said Hill Bread Company, upon its claim pre­
sented to said Executrix as aforesaid, are insuf­
ficient to fully pay and discharge the said sum 
of $1199.88 with interest aforesaid, the com­
plainant may apply for a writ of execution to 
raise the said sum.

5. Because the said decree adjudges that the 
Hill Bread Company has paid to the Union 
National Bank the amount remaining due upon 
the several promissory notes held by said Union 
National Bank and made by the said Hill Bread 
Company, and has extinguished said notes and 
the liability thereon of the complainant’s testa­
tor and of his estate, and any and all liability
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of his estate for the payment of dividends upon 
the claim presented to said Executrix by the 
defendant, The Union National Bank, upon the 
endorsement of said notes by complainant’s tes­
tator.

6. Because the said decree adjudges that the
10 appellant, its officers and attorneys and agents,

shall be enjoined from prosecuting the action 
at law brought to recover the amount due upon 
the note for $10,000.00, and the book account of 
$89.91, against said Charles A. Feick, deceased.

7. Because upon the pleadings and proofs 
the appellant was entitled to prevail in the said 
suit, and was entitled to a decree dismissing the 
bill of complaint, or was entitled to a decree 
requiring the complainant to take up the notes

20 held by the Union National Bank, and to sur­
render them to the appellant upon payment to 
the complainant of the difference between the 
amount due upon said notes, together with a 
note for $2500.00 held by the complainant, and 
the appellant’s claim of $10089.91.

And your petitioner humbly appeals from the 
said decree and from the whole and every part 
thereof, upon the ground that the said decree 
is erroneous in the particulars hereinbefore 
stated and set forth.

Your petitioner, therefore, prays that the said 
decree may be reversed, set aside and for noth­
ing holden, and that your petitioner may have 
such relief in the premises as to this honorable 
Court may seem meet.

FRANK E. BRADNER, 
Solicitor for and of Counsel 

with Appellant.
40

Respondent filed formal answer to petition of 
appeal on February 9, 1918.
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EXHIBIT D. 1.

May 20, 1915.
John R. Hardin, Esq., Prudential Bldg., City.

Dear Mr. Hardin
Some time ago, it was suggested by Mr. Mor­

gan that the mutual claims of Hill Bread Com­
pany against Estate of Charles A. Feick, and 
claim of Feick Estate against Hill Bread Co., 
and the claim of Union National Bank against 
Feick Estate, could all be adjusted.

I took the matter up with Mr. Hill, and he 
was satisfied to pay indebtedness of Hill Bread 
Company to Feick Estate in excess of the total 
amount of claim of that Company against the 
Feick Estate. I was doubtful at one time, 
whether these were mutual demands, so that one 
could be set off against the other, but upon a 
further investigation of the facts, I am satisfied 
that they are mutual demands.

It is desirable to have the settlement made 
speedily, for the reason that interest charges 
are accumulating, which are, of course, a loss 
to both parties.

Will you kindly take the matter up and let 
me know as soon as possible. The difficulty 
now seems to be that the Estate is uncertain 
about the legal right to pay the Union Bank in 
full, but it seems to me that if an action should 
be brought by the Estate against the Company, 
and the Company could offset its claim, it 
would be proper now to anticipate that result 
and make the settlement.

Yours very truly,
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EXHIBIT D. 2.

[Letterhead of P itney, H ardin & Skinner.]

Prudential Building,
Newark, N, J., May 25, 1915.

19 Mr. Frank E. Bradner, Essex Building, New­
ark, N. J.

Dear Mr. Bradner:
Yours of the 20th instant at hand. I have 

talked with Mr. Morgan about the Hill Bread 
Company-Feick Estate debt complications and 
find the situation a bit puzzling from the stand­
point of offset, if exact justice is to be done to 
all other creditors of the Estate. By that I 
mean that in working out the offset it is prob­
ably incumbent on the Estate to see that no 
greater advantage comes to the Hill Bread Com­
pany, as to the balance, than the dividend ratably 
paid gives to other creditors.

Taking Mr. Morgan’s figures the situation is 
this, the Feick Estate owes the Hill Bread Com­
pany $10,000 and the Hill Bread Company owes 
the' Feick Estate $2500, which would leave a 
balance due from the Feick estate to the Hill 

30 Bread Company of $7500, on which the Bread 
Company would be entitled to have against the 
Estate the same dividend paid to other cred­
itors.

This balancing, of course, ignores the debt of 
the Bread Company to the Union National Bank 
of $10,500 on notes of that company originally 
given to Mr. Feick and discounted by, him at 
the bank after endorsement by him. If Mr. 
Feick had retained these notes in his possession 

40 without discount and they had remained unpaid
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to him at the time of his death the Bread Com­
pany would have owed the Estate $13,000, which 
would have represented the net obligation, after 
the application of the Feick Estate debt to the 
Hill Bread Company of $10,000, of $3000.

If the Hill Bread Company paid these notes 
to the Union Bank, in accordance with its pri- 10 
mary responsibility, the Estate would not be 
concerned at all with the Union Bank-Hill 
Bread Company situation, but the Bread Com­
pany has not paid its notes and the bank has 
enforced the obligation against the Feick Estate 
on the endorsement to the extent of the 45% 
dividend paid to Feick Estate creditors. The 
Estate has thus far paid the debt of the Hill 
Bread Company to the bank in the amount of 
$4,725. 20

The real balance due from the Feick Estate 
to the Hill Bread Company, as above suggested, 
after the application of the offset, is $7,500, on 
which the normal dividend of 45% would have 
been $3,375. The Estate has not paid this divi­
dend because of this bank complication, and by 
the payment to the bank, under the- endorsement 
on the Hill Bread Company notes, the Estate 
has paid for the Bread Company account to 
the bank $4,725, or $1,350 in excess of the proper 30 
dividend due the Bread Company. This tem­
porarily disturbs the proper dividend relation 
of the Bread Company to the . other creditors 
of the Estate, but can readily be straightened 
out later when further dividends become pay­
able.

If the Union National Bank would accept the 
Hill Bread Companyrs note for the balance of 
$5,775, and release the Feick Estate from fur­
ther liability under its endorsement, the matter
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could be adjusted with fairness to all concerned. 
The Bread Company is just now in receipt of 
a larger dividend from the Feick Estate than 
has been paid the other creditors, but on the 
next dividend that could be straightened out. 
The Estate cannot pay the Union Bank notes 

10 in full on its endorsement without overpaying 
the Hill Bread Company as a creditor of the 
Estate, and I cannot advise the Estate to make 
an arrangement with the Hill Bread Company 
which will result in paying the Hill Bread Com­
pany, on any claim it may have, a larger divi­
dend than the other creditors receive. Mr. Mor­
gan says there is no doubt that the notes in the 
bank are the primary obligation of the Hill 
Bread Company and he is under the impression 

2q that you do not dispute this. We are quite 
ready to do anything we can to clear up the sit­
uation with as little embarrassment as possible 
to the Hill Bread Company, but we cannot, of 
course, overlook the necessity for equality in 
treatment of all creditors of the Feick Estate.

The Hill Bread Company seems entitled in 
finality only to the same dividend on $7,500 as 
all other creditors of the Estate received, and 
in the end will have to reconcile itself to the 

30 same loss as falls on other creditors.
If you can suggest any better solution than 

indicated above we will be glad to discuss it.
Yours very truly,

JOHN R. HARDIN.

40
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EXHIBIT D. 3.

May 27, 1915.
John R. Hardin, Esq., Prudential Bldg., City. 
Dear Mr. Hardin:

Your favor of the 25th inst., duly received. 
As I understand the situation, it is th is:

Hill Bread Company paid to Charles A. Feick 
$10,000 on account of outstanding notes held by 
him, and he promised to return the notes, but 
instead of doing so, gave his note for $10,000, 
and afterwards renewed the same, and also 
Obtained renewal of the said outstanding notes 
made by Hill Bread Company; and Hill Bread 
Co. did not know that any of those notes had 
been discounted by the Union National Bank 
until after Mr. Feick’s death. Therefore if the 
Feick Estate should take up the notes in the 
Bank which amount to $10500, there would be 
no valid claim against Hill Bread Co., except 
for $500.00, the $10,000 having been previously 
paid as stated.

The $2500.00 note held by the Estate is also 
a valid claim, which added to the $500.00 makes 
the claim of the Estate $3000.00.

The trouble was caused by Mr. Feick having 
the notes discounted when he ought to have 
surrendered them. You will perceive that Hill 
Bread Co. is justified in insisting that all the 
notes shall be surrendered as a condition prece­
dent to the payment of the $3,000.00, and of 
course, the $10,000 note held by the Company 
must be surrendered also. No doubt the Bank 
has a valid claim against the Estate on Mr. 
Feick’s endorsement, and perhaps the Bank 
could sustain an action against Hill Bread Co.
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for any deficiency in the amount collected from 
the Feick Estate. But the result of such an 
action would be merely to increase the claim 
of Hill Bread Co. against the Feick Estate.

I suggest that the whole matter be left in 
abeyance upon agreement that the Hill Bread 

10 Co. shall not be called upon to pay any interest 
upon the $3000.00. Mr. Hill’s anxiety concerns 
the accruing interest, and if I can have some 
assurance that the Company will not be called 
upon to pay interest, there will be no objection 
to letting the matter rest until a final dividend 
is paid.

Very truly yours,

20 EXHIBIT D. 4.

[ L e t t e r h e a d  of P it n e y , H a r d in  & S k i n n e r .]

Prudential Building, 
Newark, N. J., May 28, 1915.

Mr. Frank E. Bradner,
Essex Building,

Newark, N. J.
20 Hear Mr. Bradner:—

Yours of the 27th instant at/hand. There 
seems to be a misunderstanding, as between ycu 
and me, about the real existence of an indebted­
ness on the part of the Hill Bread Company 
to the Feick Estate on the notes discounted in 
the Ulnion Bank. Mr. Morgan has investigated 
this‘ matter with great care and does not agree 
to your conclusion of fact, which doubtless is 
in accordance with information coming to you 

4 Q from Mr. Hill. I have asked Mr. Morgan to
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take up this question of fact for discussion with 
you, in the hope that you and he will be able to 
agree thereon.

Yours very truly,
JOHN R. HARDIN,

EXHIBIT D. 5.

Dec. 27, 1915.
Pitney, Hardin & Skinner, Esqs.,

Prudential Bldg., City.
Gentlemen:—

At a recent meeting of the stockholders of Hill 
Bread Company, a resolution was adopted au­
thorizing the President of the Company to take 
such proceedings at law or in equity as he may 
be advised, to determine the liability of the 
Company and the liability of the Feick Estate, 
in relation to the notes of the Company held by 
the Union National Bank, and the note of 
Charles A. Feick held by the Company, aiid to 
have the matter finally disposed of.

Since my meeting with you at your office, at 
which time I had an opportunity to see and did 
see some of the check books and the ledger of 
Mr. Feick, from which it appears that Mr. Feick 
did on Sept. 13, 1910, receive a check for $10,000 
made by James Doyle & Co. to the order of Hill 
Bread Company and endorsed by that Company 
to Mr. Feick, and that the check was deposited 
to the credit of Mr. Feick in the Essex County 
National Bank, I have had a conference with 
Mr. Hill and Mr. Doyle. At the time of the 
payment of said check to Mr. Feick, he accepted 
the same on account of notes of Hill Bread
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Company, which he then held, and which, as 
appears from the hooks of the Company 
amounted to $13,500.00 exclusive of some small 
iiotes for rent. Mr. Feick at that time, promised 
in the presence of Mr. Hill and Mr. Doyle, to 
surrender notes to the amount of $10,000. It 

10 was suggested to Mr. Feick that he ought to 
give his note to the Hill Bread Co. for $10,000 
and he did so. Mr. Hill on several occasions 
requested Mr. Feick to turn over some notes and 
he was always put off with one excuse or an­
other, and was requested to execute further 
notes, which he continued to do from time to 
time as president of the company. Mr. Hill 
did not know that Mr. Feick had any of the 
notes discounted until after Mr. Feick’s death, 

2q hut supposed that Mr. Feick either had them 
in his safe or deposited somewhere else. The 
undoubted agreement was, that Mr. Feick would 
credit $10,000 on the notes held by him and 
would surrender notes to that amount. Such 
an agreement, in my judgment, can be proved 
by legal evidence and would be enforcible against 
Mr. Feick’s estate.

The question arises as to the relation of the 
Union National Bank to the situation; and I 

50 believe that there would be no difficulty in 
maintaining a suit for the performance of the 
agreement and making the bank a party. I do 
not see any reason why the agreement that Mr. 
Feick made should not be carried out by the 
executrix, and, if necessary, I will furnish you 
with proof of the agreement in the shape of 
affidavits from Mr. Hill and Mr. Doyle. On the 
basis of those affidavits, it seems to me that 
the Orphans’ Court would approve a payment 

4Q to the bank in full for the purpose of getting



123
Exhibit D. 6.

possession *of the notes and the surrender of 
the notes to the Hill Bread Company upon pay­
ment of the amount admited to he due.

Will you kindly take this matter up with me 
as speedily as possible and let us have it dis­
posed of finally?

Very truly yours,
FRANK E. BRADNER.

EXHIBIT D. 6.

[L etterhead of P itney, H ardin & S kinner.]

Pitney, Hardin & Skinner,
Prudential Building. 20

Newark, N. J., December 28, 1915.
Mr. Frank E. Bradner,

Essex Building,
Newark, N. J.

Dear Sir:
Yours of the 27th instant at hand.
I am very desirous of getting a basis for' 

adjustment of the controversy between the Hill 
Bread Company and the Feick estate. My diffi- 30 
culty about the suggestion in your last letter 
is that it apparently results in a higher dividend 
to the Hill Bread Company than other creditors 
receive.

We seem to be agreed that the Feick estate 
owes the Hill Bread Company $10,000, and that 
the Hill Bread Company owes the Feick estate 
$2,500, and originally owed Charles A. Feick 
in his lifetime $10,500, represented by notes 
which he discounted in the Union National Bank
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and which have been made the basis -of the 
claim by that bank against the estate on which 
the dividend of 45%, directed by the Orphans’ 
Court to the creditors of the Feick estate has 
already been paid. But for the complications 
arising out of this discount an adjustment would 

10 be easy. If Mr. Feick in his lifetime had not 
discounted the $10,500 of notes he would, at the 
time of his death, have owed the Hill Bread 
Company $10,000 and would have had owing 
to him from the Hill Bread Company $13,000, a 
cash balance in favor -of the estate of $3,000. As 
the notes were situated, however, at the time of 
Mr. Feick’s death, such an offset was impossible, 
except possibly as to the note of $2,500. The 
situation really is then that Feick owes the 

20 Hil1 Bread Company $7,500, and the Hill Bread 
Company owes the Union National Bank $10,500, 
the Union National Bank debt originating out of 
the Feick notes, but, because of the change of 
ownership of the notes, one debt being incapable 
of being offset against the other.

It seems to me, under these circumstances, 
that the claim of the Hill Bread Company, as 
filed against the Feick estate, proceeds on the 
only tenable legal theory, and that the Hill 

30 Bread Company must perforce pay its own 
obligation to the Union National Bank and be 
content with the dividend that may come on its 
claim, which claim, I understand, has not been 
disputed. The dividend was withheld because 
of the Hill Bread Company’s refusal to relieve 
the Feick estate of its liability to the Union 
National Bank. The 45% of $10,500, paid to 
the Union National Bank, amounts to $4,725, 
which amount the estate has paid on the Hill 

4o Bread Company’s liability. Forty-five per cent.
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on $7,500, the provable claim of the Hill Bread 
Company against the Feick estate, amounts t>o 
$3,375. The Feick estate has, therefore, in 
effect, up to the present time, overpaid the Hill 
Bread Company in the amount of $1,350, or 
about that, as my figures are not strictly accu­
rate, having ignored some small items in the 10 
Hill Bread Company claim against the Feick 
estate, as filed, which are not the subject of 
dispute.

I do not see that the facts you refer to in 
your letter can change this result as against 
the other creditors of the Feick estate. We do 
not seem to be at odds about the origin of these 
notes. While I do not want to see any more 
litigation than absolutely necessary, if you can 
see any way to work out a final result by litiga- ■ 
tion it would seem to me wise to get it going 
as soon as possible.

To bring the Hill Bread Company square with 
the other creditors of the Feick estate, at the 
present writing, we should have a receipt for 
45% of the Hill Bread Company claim against 
the Feick estate, and check for the difference 
between that 45% and the $4,725 paid the Union 
National Bank by way of dividend on $10,500,
Hill Bread Company notes endorsed by Charles 30 
A. Feick.

Yours very truly,
JOHjN E. HARDIN.

40
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EXHIBIT D. 11.

December 9, 1915.
John R. Hardin,Esq.,

Prudential Building, City.
10 Dear Mr. Hardin:

I have been urged by Mr. Hill, ot Hill Bread 
Company, to have a conference with you as 
representing the estate of Charles A. Eeick, in 
respect to certain matters that were brought to 
the attention of the stockholders’ recent meeting.

Mr. Hill is particularly desirous of having 
the note difficulty adjusted and has placed in 
my hands a check for $2,500, and also a check 
for $500.00, which I am ready to hand over to

20 ^0U’ ^   ̂ can make an adjustment.
He also desires to have the question of any 

allowance made from the rents disposed of. 
There cannot be any valuation placed upon the 
stock until this note difficulty is out of the 
way. With that disposed of, I think I will be 
able to make you a definite offer for the stock 
held by the Feiok estate.

If you can see me to-morrow, will you let 
me know and I will be glad to call at your office.

30 Yours very truly,

Exhibit D. 7 is a promissory note made by 
Hill Bread Company, dated January 12, 1911, 
for $10,000.00, payable 90 days after date to 
the order of James Doyle & Co.

Exhibit D. 8 is a promissory note dated April 
12, 1911, made by Hill Bread Company, for 
$10,000.00, payable 6 months after date to the 
order of James Doyle & Co., and protested 
October 13, 1911.
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Exhibit D. 9 is a promissory note dated April 
12, 1911, for $10,000, made by Charles A. Feick 
and payable 6 months after date to the order of 
Hill Bread Co., with interest.

Exhibit D. 10 consists of 9 promissory notes 
made by Hill Bread Company to the order of 
Charles A. Feick, as follows:

Note, September 14, 1910, for $3,500.00.
Note, January 14, 1911, for $3,500.00.
Njote, May 15, 1911, for $3,500.00.
Note, September 13, 1910, for $2,000.00.
Note,'January 13, 1911, for $2,000.00.
Note, March 1, 1911, for $2,500.00.
Note, February 20, 1911, for $3,000.00.
Note, April 1, 1911, for $5,000.00.
Each one of these notes in Exhibit D. 10 shows 

that an endorsement which had been made has ^  
been taken out by acid.

30
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Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals
Between

Bertha E. F eick, Executrix,
etc., Q/jfi ^

Complainant-Respondent, from

Charles A. Feick died September 30, 1911, 
leaving a will whereof he appointed respondent 
the executrix.

His estate was insolvent; and was so ad­
judged on March 26, 1915, by the Essex County 
Orphans’ Court. (Ex. C. 10.)

At the time of his death he was indebted to 
appellant, Hill Bread Company, on a promissory 
note for $10,000 made by him, dated April 12, 
1911, with interest, due on October 12, 1911. 
(Ex. D. 9.)

With interest, this note amounted to $10,281.09 
on the day of Mr. Feick’s death, when it was 
matured by the force of the statute.. Comp. 
Stat. 3850, Sec. 101.

Mr. Feick was also indebted to same de­
fendant on a current book account for the same 
month of his death, amounting to $89.91 (Case, 
p. 26). No interest is claimed to have accrued 
prior to the date of his death. The total of 
these claims as of the date of death is 
$10,371.00.

and

H ill Bread Company,
Defendant-Appellant.

Chancery.

Brief for Respondent.
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Hill Bread Company was indebted to Mr. 
Feick at the time of his death on a promissory 
note for $2,500 made by it, dated July 1, 1911, 
payable November 1, 1911, with interest (Ex. 
C —; offered, Case, p. 96; printed as Schedule 
C annexed to bill of complaint, Case, p. 23). 
Interest to September 30, 1911, amounts to 
$37.40; total, $2,537.40.

Setting off these amounts against each other, 
Mr. Feick owed the Hill Bread Company on the 
date of his death the sum of $7,833.60, and this 
is the true amount on which Hill Bread Com­
pany is entitled to receive dividends from the 
insolvent estate.

The proof of claim filed by Hill Bread Com­
pany (Ex. C. 8) was drawn on this basis, was 
not excepted to, and stands as an adjudication 
of the legal liability of the estate to the claimant 
on the indebtedness existent at the date of 
death. Comp. Stat. 3850, Sec. 104.

At the time of Mr. Feick’s death he was 
indebted to defendant Union National Bank, of 
Newark, as maker of certain promissory notes 
aggregating $65,000.00 (Ex. C. 1, C. 2 and 
C. 3).

Union National Bank was indebted to Mr. 
Feick at the time of his death on a deposit 
account, and also held as collateral security 
for Mr. Feick’s indebtedness certain shares of 
stock.

The ultimate result of the application of the 
money on deposit and the proceeds of the sale 
of the stock left the sum of $19,073.33 still 
owing on the notes made by Mr. Feick. (Ex. 
C. 11; and see Opinion below, Case, p. 99.)

Prior to Mr. Feick’s death he was the holder 
of four other notes made by the Hill Bread
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Company, all of which he had discounted at 
the Union National Bank. It was not disputed 
at the hearing that these notes were renewals 
of a long existing. indebtedness. All were pay­
able at the Union National Bank, and were, in 
amounts as follows:

Note dated June 20, 1911, due Oct. 20, 1911, 
for $3,000.

(This note was charged against the account 
of Hill Bread Company after Mr. Feick’s death, 
and thereby retired. Case, p. 61.)
Note dated Aug. 1, 1911, 

due Dec. 1, 1911, fo r ... $5,000.00 (Ex. C.4.) 
Note dated Sept. 13, 1911, 

due Jan. 13, 1912, fo r ... 2,000.00 (Ex. C. 5.) 
Note dated Sept. 15, 1911, 

due Jan. 15, 1912, fo r ... 3,500:00 (Ex. C. 6.)

Total, $10,500.00
All of the above notes bore interest. They 

had not been paid at the time of the hearing. 
The liability of Mr. Feick as indorser thereon 
was also included in the claim filed by the 
Union National Bank (Ex. C. 9). Its claim 
was excepted to, and allowed by the Orphans’ 
Court on March 26, 1915, at $29,573.33, being 
the balance of $19,073.33 on the notes made 
by Mr. Feick, plus the face amount- of the 
above notes made by Hill Bread Company 
(Ex. C. 9, C. 10. See Opinion below, Case, 
p. 99).

On May 1, 1915, the respondent paid to 
Union National Bank a dividend of 45% on 
its claim (Ex. C. 12); of which the sum of 
$4,725.00 represented the dividend at that rate 
upon the liability of Mr. Feick as indorser on 
the notes of the Hill Bread Company aggre­
gating $10,500.
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The respondent has withheld payment of the 
dividend on the claim of the appellant, amount­
ing, as above stated, to $7,833.60, on which a 
dividend of 45% would be $3,525.12. (Bill, 
par. 12, Case, p. 4.)

It is submitted that the above are all of the 
facts which are material to a consideration of 
the case. The defense below, and the appeal, 
are based entirely upon the testimony of Mr. 
Hill and Mr. Doyle as to the origin of the 
$10,000 note made by Mr. Feick. We contend 
that, giving such testimony the fullest force, 
it has no effect on the result of the case, and 
therefore we prefer to deal with it separately.

On the facts as we have summarized them 
above, which we reiterate we consider the 
“ facts of the case,” and which are the facts 
as found by the learned Vice-Chancellor, the 
legal contentions of the respondent are:

1. She was entitled to the equitable remedies 
of a surety in respect to the Hill Bread Co. 
notes held by the Union National Bank.

2. She was entitled to be exonerated from 
further liability on the notes of the Hill Bread 
Co. held by the Bank.

3. She was entitled to be indemnified for the 
amount paid to the Union National Bank as a 
dividend on the liability as indorser on the notes 
of the Hill Bread Co., held by the Bank, viz., 
$4,725.00■— 45% of $10,500, with interest from 
May 1 , 1915.

4. If necessary for her protection, she was 
entitled to set-off above payment of $4/725.00 
against the dividend due Hill Bread Company, 
and unpaid, viz., $3,525.12, and against further 
dividends payable to Hill Bread Company on 
its claim; amd, on the other hand, Hill Bread
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Company was not entitled to set off the face 
amount of Mr. Feick’s note for $10,000.00 
against its liability to indemnify her.

5. The action at law on the note and book 
account was vexatious and should be enjoined.

Before passing to the argument of these points, 
it should be noted that the questions raised by 
the pleadings in respect to the subject matter 
of the third and fourth counts of the appellant’s 
action at law were not tried below, and are not 
before this Court.

By amendment at the hearing, the word 
“ and” in line 40, Case, p. 5, was struck out of 
the bill of complaint, which is necessary in 
order to make clear the meaning of the pleader.

I. Respondent was entitled to the equitable 
remedies of a surety.

While Mr. Feick’s obligation to the Union 
National Bank was that of an indorser, and 
not technically that of a surety, nevertheless 
his estate was entitled to the equitable remedies 
of a surety in respect to its legal relationship 
with Hill Bread Company, the maker.

In a broad sense, suretyship includes every 
species of relationship occupied by one person 
who is collaterally liable for payment of money 
by another.

32 Cyc. 14.
15 Halsbury’s Laws of England, p. 442.
Brandt on Suretyship,  (3rd Ed.) Sec. 1.
Note to Dering  v. Earl of Winchelsea, 

1 White & Tud-or’s L. C. (4th Amer. ed.) 
148.

Chief Justice Cooley said, in Smith  v. Shel­
don, 35 Mich. 42; 24 Am. Rep. 529.

“ Now a surety, as we understand it, is 
a person who, being liable to pay a debt

New Jersey State Library
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or perform an obligation, is entitled, if 
it is enforced against him, to be indemni­
fied by some other person, who onght him­
self to have made payment or performed 
before the surety was compelled to do so. 
It is immaterial in what form the relation 
of principal and surety is established or 
whether the creditor is or is not contracted 
within the two capacities, as is often the 
case when notes are given or bonds taken; 
the relation is fixed by the arrangement 
and equities between debtors or obligors, 
and may be known to the creditor, or 
wholly unknown. * * *

“ Every element of suretyship is here 
present, as much as if, in contracting an 
original indebtedness, the contract itself 
had been made to show on its face that one 
of the obligors was surety merely. As 
already stated, it is immaterial how the 
fact is established or whether the creditor 
is or is not a party to the arrangement 
which establishes it.”

Indorsement of a negotiable instrument gives 
rise to a special form of suretyship, although 
its terms in some respects are expressly 
governed by the law merchant, as codified by 
the Negotiable Instruments Act.

15 Ilalsbury’s Laws of England, 443.
32 Cyc. 35.
Brandt on Suretyship  (3rd ed.), p. 14.
Daniels on Negotiable Instruments  (6th 

ed.), secs. 1303, 1305.
Note to Dering  v. Earl of Winchelsea, 

1 White & Tudor’s L. C. (4th Amer. ed.), 
186.
“ * * * a contract of suretyship is neces­
sarily included in every unqualified indorse­
ment of a negotiable instrument.”

Tanner  v. Gude, 100 Ga. 157 ; 27 S. E. 
938.

The “ principles of equity are not less 
applicable to cases * * . * in which there is,
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strictly speaking, no contract of surety­
ship, but in which there is a primary and 
secondary liability of two persons for one 
and the same debt, by virtue of which, if 
it is paid by the person who is not pri­
marily liable, he has a right to reimburse­
ment or indemnity from the other—than to 
those of the class, in which there is a  con­
tract of suretyship to which the creditor is 
not a party. To this (former) class of 
cases, the rights of an indorser against an 
acceptor of a bill of exchange may most 
properly be referred. ’ ’

By Lord Chancellor Selborne in Duncan,
Fox & Co. v. North and South Wales Bank, 
L. R. 6 App. Cas. 1; 50 L. J. Ch. 355.

The text-books and case-books on Suretyship 
are full of cases dealing with negotiable instru­
ments, and the reports are full of cases apply­
ing the legal principles of suretyship to bills 
and notes. The principles of the law merchant 
are, in substance, the principles of suretyship 
applied to a special form of contract.

Under section 5 of our “ Married Women 
Act,” (Comp, Stat. 32.26), a married woman 
is not expressly disenabled to become an ac­
commodation maker of a note; but such con­
tract has repeatedly been held void, on the 
ground that “ the form of suretyship is im­
material, ’ ’ both before and after the passage 
of the Negotiable Instruments Act. Wolverton 
v. Van Syckel, 57 N. J. L. 393; and see Elliott 
v. Morehead, 69 N. J. L. 216; Vliet v. East- 
hum, 63 N. J. L. 450, 64 N. J. L. 627; Peoples 
National Bank v. Schepflin, 73 N. J. L. 29.

Whatever the rule in a court of law, equity 
may deal with the rights of parties to nego­
tiable instruments according to their real 
status. Anthony v. Fritls, 45 N. J. L. 1; Shute
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v. Taylor, 61 N¡. J. L. 256; Grier v. Flitcraft, 
57 N. J. Eq. 556.

An indorser was treated as a surety in re­
spect to the right of contribution in McKenna 
v. Corcoran, 70 N. J. Eq. 627.

Other instances (which doubtless might be 
multiplied), in which the principles of surety­
ship have been applied to indorsers, a re :

D. L. & W. R. Co. v. Oxford Iron Co., 38 
N. J. Eq. 151.

Bensel v. Anderson, 85 N. J. Eq. 391, 
402.

Polhemus v. Prudential Realty Corp., 74 
N. J. L. 570.

Young v. Vough, 23 N. J. Eq. 325, aff’d. 
24 N. J. Eq. 535.

Demott v. Stockton Paper Ware Mfg. Co., 
32 N. J. Eq. 124.

Brick v. Freehold NaPl. Bank, 37 N. J. 
L. 307.

Whitehead v. Hamilton Rubber Co., 52 
'NL J. Eq. 78.

It is submitted that nothing in the Negotiable 
Instruments Act {Comp. Stat. 3734) affects 
the applicability of the principles of suretyship. 
See Secs. 68, 84, 115, 119, 120, 121, 192.

If anything, the act opens wider the door of 
inquiry as to the true relationship between the 
parties. Wilson v. Hendee, 74 N. J. L. 640; 
Schneider v. Mueller, 82 N. J. L. 503; 'Nat ’l. 
Newark Banking Co. v. Sweeney, 88 N. J. L. 
140.

See also Bldg. & Eng. Co. v. Northern Bank, 
206 N. Y. 400; 99 N. E. 1044.
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II. Respondent was entitled to exonera­
tion.

The equitable remedy is, in this state, abso­
lute. No special circumstances need be shown.

Holcombe v. Fetter, 70 N. J. Eq. 300.
D. L. & W. R. Co. v. Oxford Iron Co., 38 

N. J. Eq. 151.
IricJc v. Black, 17 N. J. Eq. 189.

There was, however, a special' equity in this 
case, the insolvency of the surety’s estate. This 
rendered it impossible for respondent to take up 
the notes and sue the maker.

This point is, perhaps, not material on this 
appeal. The learned Vice-Chancellor decided 
that the respondent was entitled to exoneration 
and indemnity as prayed in her bill. Notice was 
given of the settlement of the decree, and a pro­
posed form of decree was served on appellant 
which provided for payment by appellant of its 
notes held by the Union National Bank, and in­
demnity. When this form of decree was pre­
sented to the Vice-Chancellor, it was stated that 
the appellant had a day or two theretofore paid 
the notes to the Union National Bank. The terms 
of the decree as entered adjudged that this pay­
ment extinguished Mr. Feick’s liability as in­
dorser. This is indisputable. A payment by the 
maker of notes—primarily liable therefor, as the 
Vice-Chancellor had determined—necessarily ex­
tinguished them, as to one secondary liable 
therefor. This is so, not only by the express 
language of the Negotiable Instruments Act 
(Comp. Stat. 3748, Secs. 119, 120), but by fund­
amental legal principles. The situation is the 
same as if the Hill Bread Company had been 
decreed to exonerate respondent by the payment 
of the notes and had thereafter paid the notes.
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No arrangement the Hill Bread Company might 
have made with the Bank in such case could have 
kept the notes alive as against respondent. In re 
Jules Bouy & Co., Inc., 244 Fed. 896) any at­
tempt to do so would have been contempt of the 
court.

III. Respondent was entitled to indem­
nity, or reimbursement, for the amount paid to 
the bank as dividend.

This right arises immediately upon payment of 
any part of the debt by a surety.

32 Cyc. 260.
Brandt on Suretyship (3rd Ed.), p. 458.

Where the contract of suretyship is the special 
contract of an indorser, it may be doubtful 
whether he can sue at law except on the note, in 
which case it may be that he cannot split the 
cause of action by bringing successive actions.

The question, however, is immaterial, since the 
right of indemnity or reimbursement lies with­
in the original jurisdiction of equity, being in 
origin a creature of equity.

Note to Bering v. Earl of Winchelsea, 1 
White & Tudor’s L. C. (4th Amer. Ed.), 136, 
179.

Stearns on Suretyship (2nd Ed.), p. 503.
Childs on Suretyship, etc., p. 293.
Spencer on Suretyship, p. 156.
Dean Ames, “ History of Assumpsit,” 2 

Harvard Law Review, p. 59; Lectures on 
Legal History, p. 155.

See Bosden v. TJmine, Yelv. 40; 80 Eng. 
Repr. 29 (1603).

Ford v. Stobridge, Nelson 24; 21 Eng. 
Repr. 780 (1632).

Scot v. Stephenson, 1 Levinz, 71; 83 Eng. 
Repr. 302 (1662).
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Stirling v. Forrester, 3 Bligh 575, 590; 4 
Eng. Repr. 712, 717.

Decker v. Pope, 1 Sel. N. P., 91 (1757).
Toussaint v. Martinnat, 2 T. R. 100, 105; 

100 Eng. Repr. 55.

IV. Appellant cannot set off Feick’s in­
debtedness as maker of the $10,000 note 
against its liability to reimburse respondent 
for the dividend paid on the indorsement.

Eqnity as well as the law refuses to allow set­
off en autre droit.

Robbins v. McKnigkt, 5 N. J. Eq. 289, 45 
Am. Dec. 406; aff’d 5 N. J. Eq. 642.

Brewer v. Norcross, 17 N. J. Eq. 219.
Warwick v. Ely, 59 1ST. J. Eq. 44.

Set-off is permitted of the $2,500 note made by 
defendant, because this note and the $10,000 note 
made by Mr. Feick accrued in the same right, to 
and from him individually in his lifetime. Only 
this set-off is authorized by the statute. Comp. 
Stat. 4836. None is permitted between debts due 
from testator and those accruing to the repre­
sentative out of transactions arising subsequent 
to death.

3 Williams on Excutors (7th Amer. Ed.), 
455 (*1781), 477; 532 (*1846).

' “ But the defendant in a suit by an admin­
istrator upon an indebtedness accrued after 
the grant of letters cannot be allowed to set­
off a claim which he may have against the 
deceased; because to do so would give him 
an undue advantage over other creditors, if 
the estate should prove insolvent.”

2 Woerner, American Law of Administra­
tion (2nd Ed.) *828 (citing cases).

2 Daniel on Negotiable Instruments (6th 
Ed.) Secs. 1432, 1433.

18 Cyc., 895-898.
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14 Halsbury’s Laws of England, p. 329
25 Ibid., 498.
Rees v. Watts, 11 Ex. Ch. 410; 25 L. J. Ex. 

30 (a leading case, and on all fours in re­
spect to the construction of our statute of 
set-off).

Lambarde v. Older, 17 Beav. 542; 23 L. J. 
Ch. 18, 51 Eng. Repr. 1144 (very similar in 
facts to Bateman v. Connor, post.).

Ex parte Morier, 12 Ch. Div. 491; 49 L. J. 
Ch. 9

. ^ e  decisions are clear that a 
debt due by a testator in his lifetime, and 
tor which his executor was never personally 
liable, cannot be set-off against a sum never 
payable to the testator at all, and in respect 
ot which he never had a right of action, but 
which first became payable after his death 
and then became payable to the use of the 
executor * * * there can be no set-off
between a debt due by a testator and a debt 
accruing to his executor # * * ” In re 
Greg son, 36 Ch. Div. 223; 57 L. J. Ch 221

In re Gedney, (1908) 1 Ch. 804; 77 L J  
Ch. 428.

Mardell v. Thellusson, 6 E. & B. 976* 119 
Eng. Repr. 1127.

Laighton v. Brookline Trust Co. (Mass ) 
114 N. E. 671. '

A person dealing with an insolvent cannot ac­
quire a right of set-off' against the insolvent by 
means of a transaction subsequent to insolvency.

Alloway v. Steere, 10 Q. B. Div. 22- 52 L 
J. Q. B. 38.

Groom v. Mealey, 2 Bing. (N. C.) 138* 4 
L. J. C. P. 274; 132 Eng. Repr. 54.

Lord (Trustee of) v. G. E. Ry.} (1908) 
2 K. B. 54; 77 L. J. K. B. 611.
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Greif v. James H. Wright Co., (Del.) 91 
Atl. 205.

34 Cyc. 198.
7 Corpus Juris, 144.

By so doing, a creditor would obtain pro tanto 
payment in full.

Lister v. Hooson, (1908) 1. K. B. 174; 77 
L. J. K. B. 161.

No set-off is allowed where the creditor is a 
quasi partner in the enterprise.

Stone v. N. J. & Hudson River R. R. Co., 
75 N. J. L. 172 (mutual insurance com­
pany).

Vanatta v. N. J. Mutual Life Ins. Co., 31 
N. J. Eq. 15 (mutual insurance company).

Stockton y. Mechanics & Laborers Sav­
ings Bank, 32 N. J. Eq. 163 (mutual savings 
bank).

Hannon v. Williams, 34 N. J. Eq. 255 
(mutual savings bank).

Nor where the liability is in the nature of a 
trust fund.

Williams v. Traphagen, 38 N. J. Eq. 57; 
Arnold v. Searing, 78 N. J. Eq. 146,165; Hol­
combe v. Trenton White City Co., 80 N. J. 
Eq. 122, 161; aff’d. 82 N. J. Eq. 364 (unpaid 
stock subscriptions).

On the same principle an executor is denied 
the right of retainer when the estate is insol­
vent. Wheedon v. Nichols, 72 N. J. Eq. 366.

To allow a set-off of Mr. Feick’s debt against 
Hill Bread Company’s liability for reimburse­
ment, is to pay, pro tanto, Mr. Feick’s debt 
to it at the rate of 100% on the dollar—it pre­
fers the Hill Bread Company, and permits it
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to “ swallow up the rights of the other 
creditors. ’ ’ •

Bateman v. Connor, 6 N. J. L. 104. 
More v. Richards, 90 N. J. L. 626.

The principle of those cases concludes the 
question under discussion.

See also Crisp v. Dunn, 56 N. J. L. 355.
In short, the allowance of such a set-off 

would necessarily destroy the equal and just 
distribution of the assets among the creditors.

The proper basis of set-off is as between 
the liability to respondent for indemnity and 
her liability for the payment to Hill Bread 
Company of its ratable dividend.

V. The action at law was vexatious.
The statute contemplates and permits suit 

against the representative of an insolvent 
estate only in the case of a disputed claim. 
Comp. Stat. 3850, sec. 105. Reeves v. Town­
send, 22 N. J. L. 396;

The Hill Bread Co. claim as filed was not 
excepted to, but is admitted.,

Nothing can be accomplished by the action 
(as to the first two counts) except to establish 
the amount of an admitted claim. Its only 
effect is to vex and embarrass respondent by 
placing her in the dilemma adverted to in 
Crisp v. Dunn, 56 N. J. L. 355.

VI. The origin of the $10,000 note.
All of the contentions of the appellant are 

based upon the testimony of Mr. Hill as to the 
circumstances under which this note originated. 
The claim is that the $10,000 for which this 
note was issued was a payment to Mr. Feick
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upon the notes of the appellant which it was 
supposed, according to Mr. Hill, were held by 
Mr. Feick at the time. In fact, they had been 
discounted at the Union National Bank and 
were renewals of a series of notes which had 
been discounted at the bank at least as far back 
as 1906 (Case, p. 95). The substance of Mir. 
Hill’s testimony, indefinite as it is, is that he 
understood that the $10,000 was paid to Mr. 
Feick to be applied upon the notes aforesaid 
and that Mr. Feick promised to produce those 
notes at some other time when he was not so 
busy.

Mr. Feick held at the time one-half of the 
stock of the company and was its treasurer. Mr. 
Hill held forty per cent, of the stock. A man 
named Muller held the remaining ten per cent., 
whether in his own right or not does not ap­
pear (Case, p. 52). Mr. Hill was the president. 
The secretary was Mr. Scharringhausen. Ac­
cording to him, the business was conducted by 
Mr. Hill and Mr. Feick without the formality 
of meetings of the board of directors (Case, 
p. 92).

Notwithstanding Mr. Hill’s understanding of 
the transaction, he accepted from Mr. Feick on 
September 13, 1910 (Case, p. 73) Mr. Feick’s 
note for $10,000, which Mr. Hill testified was 
already prepared by Mr. Feick when Mr. Hill 
reached Mr. Feick’s office to transact this busi­
ness (Case, p. 57). Under the same date the 
note of Mr. Feick was regularly entered upon 
the books of the company as a debit to bills 
receivable. Why Mr. Hill did not take Mr. 
Feick’s receipt for the money instead of his 
promissory note has not been suggested.

Mr. Feick’s note of this amount was renewed 
twice, namely in January and April, 1911, and 
interest was paid on the same (Case, p. 72).
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All of the notes of the Bread Company, sup­
posed by Mr. Hill to be held by Mr. Feick at 
the time of this transaction and aggregating 
$16,000, were renewed thereafter at intervals of 
four months. (The $16,000 of notes was made 
up of the notes aggregating $10,500, renewals of 
which were held by the Union National Bank 
at the time of Mr. Feick’s death, the note for 
$3,000, renewal of which was held by the Union 
National Bank at the time of Mr. Feick’s death, 
but charged against the account of the maker 
after his death, and thereby retired, and the 
$2,500 note, the renewal of which was held by 
Mr. Feick at the time of his death, but which 
he had not discounted and which the respondent 
admits as a set-off against the $10,000 note.) 
The note for $2,000 was renewed upon the same 
day (Exhibit D. 10; Case, p. 74), and the note 
for $3,500 was renewed upon the following day, 
September 14, 1910 (Exhibit D. 10; Case, p. 
74), and yet of these notes which were thus 
renewed at least three or four times prior to 
Mr. Feick’s death Mr. Hill claims to have 
paid off $10,000. Interest was paid to Mr. 
Feick on the notes of the Bread Company 
(Case, p. 72). If Mr. Hill had known that 
the notes were discounted, he might have felt 
compelled to issue renewals, but lacking that 
knowledge, no reason was suggested why he 
did not mark the notes paid and retain them 
up to the extent of $10,000, when they were 
from time to time surrendered to him at their 
maturity. Mr. Hill was president of the com­
pany, and it does not appear that Mr. Feick 
personally dominated him. If Mr. Feick did, 
exercise any dominant influence over him, that 
was removed during the summer of 1911, during 
all of which Mr. Feick was absent from Newark 
(Case, pp. 77, 79). During this interval the
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notes were renewed by Mr. Hill, as they had 
been before, and countersigned by Mr. Schar- 
ringhausen as secretary.

On Mr. Hill’s version of this transaction, it 
is clear that the $10,000 note given by Mr. 
Feick, renewed from time to time and on which he 
paid interest, was not a promissory note at all, 
but merely a receipt for money paid by the 
Bread Company on its obligations. Neverthe­
less, Mr. Hill, as president of the company, 
verified a proof of claim against the estate 
(Case, pp. 22, 23), in which it was set forth that 
the $10,000 note was justly due and owing to 
the Bread Company. This claim was not pre­
pared without adequate legal advice (Case, 
p. 63). According to Mr. Hill’s own testimony 
(Case, p. 63), he never disclosed to his counsel, 
Mr. Faulks, that this $10,000 was not a loan 
but was a payment. He first divulged this im­
portant fact to his present counsel (Case, p. 
63), and neither respondent nor her attorneys 
had notice of this claim until nearly four years 
after Mr. Feick’s death, when they received 
Mr. Bradner’s letter of May 27, 1915 (Exhibit
D. 3). The action at law to enjoin which the 
bill of complaint was filed sets up a right of 
action upon this note, which cannot be at one 
and the same time an evidence of a promise to 
re-pay money loaned and the mere acknowledg­
ment of the receipt of money applied upon an 
indebtedness owing to the maker.

On this testimony it is not clear even that 
the company, one of the parties to the transac­
tion, intended that the transaction should be 
one of payment rather than one of loan. Mr. 
Hill may have so regarded it, but he was only 
one of two officers and stockholders participat­
ing in the transaction. Certainly Mr. Feick in-
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tended nothing of the sort as he knew per­
fectly well that it was beyond his power to 
surrender the notes without going to the bank 
and using this sum to take them up. It is 
equally clear that he never had any intention 
of doing that, as his entire conduct shows. In 
fact, he deposited the money in his personal 
account in another bank (Case, page 88). And 
the fact that he had his promissory note already 
made out for delivery shows perfectly well what 
his view of the transaction was.

There may well have been reasons why the 
company did not at that time wish to effect 
a permanent reduction of its indebtedness. The 
company did not, in fact, have the cash with 
which to reduce its indebtedness to Mr. Feick 
and the arrangement which the parties in fact 
entered into is one which it is quite plausible 
to believe was in accordance with the actual 
intention of the parties. Mr. Feick, as a creditor 
of the company, may have needed $10,000 tem­
porarily; the company, as a debtor, may have 
felt obliged to extend its credit to him tem­
porarily, but without being in a position to 
spare $10,000 from its working capital for pay­
ment on account of a continuing indebtedness. 
In such a state of affairs, the loan to Mr. 
Feick, which no doubt was expected to be repaid 
within a short time, was an arrangement more 
suitable to the convenience of the parties than 
absolute and final payment on account of the 
company’s debt.

There was nothing illegal in such a loan, 
between the parties. If there were, it would 
not help the appellant’s position.

At the best, the testimony of Mr. Hill shows 
that one of the parties entering into this tran­
saction intended that the transaction should take



a certain form; but when the parties came to the 
point of crystallizing their mutual intention into 
a legal relationship, the original intent of one of 
them was abandoned and in fact they entered 
into a different contract. How can the intention 
of one of the parties to enter into ¡a certain form 
of agreement in any way survive the mutual in­
tegration of a different agreement, which sub­
sisted and was renewed and confirmed from time 
to time over a long period?

When the appellant in fact transferred a 
credit to Mr. Feick, and took his negotiable 
promise to re-pay, the legal consequences were 
those adhering to a loan of money. “ Pay­
ment” of an obligation excludes any idea of an 
express or implied promise to refund by the 
payee. Appellant, in bringing about the facts, 
could not avoid the legal consequences by say­
ing that it did not foresee or intend them, or 
that it forbade them. (To paraphrase language 
of Justice Holmes in Thomas v. Matthiessen, 
232 TJ1. S. 221, 234; 58 L. ed. 577, 583, 584.)

If the intent was doubtful or inconsistent 
with the legal effect of dominant facts, it must 
fail. The result of the dealings between these 
parties cannot be done away with by a wish or 
intention. (See National City Bank v. Hotchkiss, 
231 U. S. 50, 56, 57; 58 L. ed. 115, 119, 120.)

One thing is certain—that there was no 
actual payment or discharge of the notes. 
“ Payment” is more than a mere state of mind. 
The alleged intention in this case was never 
carried out in any act constituting payment. 
But if “ payment” be reduced to a matter of 
mere intention, the “ payment,” if such it was, 
to Mr. Feick, was utterly ineffective to dis­
charge these unmatured negotiable notes in the 
hands of a third person, the bank. And, what-
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ever else may be said, there is no escape from 
the fact that Mr. Feick did not accept the 
money ̂  as “ payment,” but as a loan.

It is an impeachment of the common 
sense of the jury, and of mankind, to sup­
pose that they do not understand that pay­
ment m money, or in anything else by one 
party, always implies an acceptance of the 
money or goods, as payment by the other 
party. Oliver v. Phelps, 20 N. J  L 180 
195.

The contention of appellant therefore is 
necessarily reduced to this: that Mr. Feick 
made a promise, never executed, to apply a 
certain sum received by him to the extinguish­
ment of the appellant’s obligations held by a 
third person. And, in the last analysis, the 
appellant asks that this promise be indirectly 
specifically enforced against the respondent.

There has been, of course, no attempt to trace 
the funds which were placed in Mr. Feick’s 
hands more than a year prior to his death. 
If these funds could have been found in trace­
able and identifiable form at Mr. Feick’s death, 
there might be some force in appellant’s con­
tention that the surety had indemnity (Brief, 
p. 7) at the time when the relative equities of 
the appellant and the respondent, as repre­
sentative of the other creditors, must be ad­
judged, viz., at Mr. Feick’s death. But this 
not being so, the appellant, we reiterate, has 
no equity except the performance of the al­
leged promise in substance, a promise to pay 
money—which equity is subordinate to the 
superior equities of the other creditors, like­
wise holding promises to pay money.

When the estate passed to the executrix upon 
a trust to hold for and distribute among credi­
tors, the alleged former and natural equity of
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the appellant disappeared in superior equities 
vesting in the general body of creditors. The 
latter are then interested in having equality of 
distribution, and if a creditor, who, when the 
estate passed, had no right in or lien upon any 
specific portion of the assets of the estate, be 
allowed thereafter to enforce the application 
of a part of the assets in such manner as to 
fully relieve it from the consequences of having 
relied on the mere promise of the deceased in­
solvent to apply a portion of his assets in a 
certain manner, it gains a preference. By the 
intervention of the rights of third persons the 
equities change with the change in the situa­
tion of the original parties, to the misfortune, 
perhaps, of the creditor holding the promise of 
the insolvent, but, nevertheless, in accordance 
with equitable principles. The situation is one 
where equity must refuse relief to one when 
such relief would necessarily be given to the 
prejudice of others who are in similar position.

This, it is submitted, is the basic reasoning 
of National City Bank v. Hotphkiss, supra; and 
was adopted by Vice-Chancellor Howell in 
McMarms-Kelly Co. v. Pope Mfg. Co., 70 Atl. 
297. The result of that case was disapproved 
by Vice-Chancellor Stevens in Shields v. John 
Shields Construction Company, 83 Nl J. Eq. 21, 
but on grounds of statutory construction, while 
indorsing the reasoning in so far as it was 
based on equitable principles alone.

See also Williston on Sales, secs. 143, 144.
Article on “ Insolvency and Specific Per­

formance,” 31 Harvard Law Review, 702.
To accede to appellant’s contentions will be' 

to single out appellant among the creditors, and 
concede to it a preference upon a claim in no­
wise distinguishable from the great body of
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unpreferred claims, and accord it a preferential 
status, conspicuously opposed to the letter and 
spirit of the law, which liquidates such claims 
upon a basis of equality in the distribution of 
assets. More v. Richards, supra (90 N. J. L. 
626).

Lastly, the appellant, viewed in the light of 
a suitor for specific performance, is in gross 
laches. During the five years of silence in 
respect to its present claim, the other party 
has died, and his creditors have acquired in­
tervening equities.

VII. The decree should be affirmed, with 
costs.

Respectfully submitted,

PITNEY, HARDIN & SKINNER,
Solicitors for Respondent.

W aldron M. W ard,
Of Counsel.
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This is an appeal from a decree made in favor 
of the executrix of the will of Charles A. Feick, 
deceased, as the representative of his insolvent 
estate, adjudging that she as such representative 
is entitled to relief in equity by way of exonera­
tion, upon the theory, that she as executrix, suc­
ceeded to the liability of Charles A. Feick, as 
endorser on certain promissory notes made to 
him by the Hill Bread Company, and endorsed 
over by him to Union National Bank, and placed 
to the credit of his account in that bank.

The facts may be stated as follows: On Sep­
tember 13, 1910, Feick, who was the treasurer 
of Hill Bread Company and owner of 50% of 
the capital stock, was a creditor of the company 
in the sum of $16,000.00 for loans of money 
made by him to the company, to the amount of 
$13,500.00, for which he held four notes for 
$2,000.00, $3,500.00, $3,000.00 and $5,000.00. The 
company also owed him $2,500.00 for arrears of 
rent of the building and lands occupied by the

Between

Bertha E. F eick, Executrix 
•of Charles A. Feick, de­
ceased,

H ill Bread Company,

Complainant-Respondent,

and

Defendant-Appellant.

On Appeal 
from
Chancery.

Brief for Appellant.
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company, of which he was the owner, which 
amount was also included in a note for $2,500.00. 
On September 13, 1910, Feick requested a pay­
ment of $10,000.00 on account of the notes which 
he then held. It was arranged that $10,000.00 
should be borrowed by Hill Bread Company 
from James Doyle & Co. of New York, and a 
note was made by Hill Bread Company, signed 
by Hill, as president; and Feick, as treasurer, 
to the order of James Doyle & Co.; for which 
Doyle & Company gave a check for $10,000.00 
to the order of Hill Bread Company, which was 
then endorsed over to Charles A. Feick, who 
received the money.

Feick gave his personal note to Hill Bread 
Company for the sum of $10,000.00 at that time. 
It is contended by Hill that the $10,000.00 was 
paid to Feick on account of the indebtedness of 
the company, and that the personal note of 
Feick was given by Feick without request, and 
was deposited in the safe of the company, and 
was never used for any purpose. However, the 
personal note was renewed from time to time, 
and the notes of the company made to Feick 
Were renewed from time to time. Feick died 
September 30, 1911, and at the time of his death 
the situation was precisely the same. He was 
the holder of notes to the amount of $16,000.00, 
and the company held his note for $10,000.00. 
After his death one of the company’s notes ma­
tured and was paid at Union National Bank, 
where the company had an account, and where 
the note was made payable. Hill, the president 
of the company, went to the bank and told Mr. 
Scheerer, the president of the bank: “ Those 
notes have no right here; those notes belong to 
me, and don’t you dare pay another one.” The 
note that was paid matured on October 20, 1911,
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and was for $3,000.00. Hill discovered at that 
time that the other notes, amounting to $10,- 
500.00 for money loaned had been discounted at 
the bank by Feick. He had not known before 
that any of the notes had ever been discounted, 
although they were renewed from time to time. 
It appears that when the notes were surrendered 
by Feick, he had obliterated his endorsement 
by the use of chemicals ; so that Hill did not 
know that they had ever been used. On July 
8, 1912, Hill, as president of the company, made 
proof of claim against the Feick estate (p. 20). 
This claim is based upon Feick’s personal note 
for $10,000.00, and a book account of $89.91, and 
in the claim there is an offer to credit the rent 
note of $2,500 held by Feick, which had not, been 
discounted, and which was then in the posses­
sion of the executrix.

There is nothing to show that the estate ap­
peared to be other than solvent at the time this 
proof of claim was made. In March, 1915, the 
Orphans’ Court, however, made a decree adjudg­
ing that the estate of Feick was likely to be in­
solvent, and afterwards in April, 1915, directed 
the executrix to pay a dividend of 45% on the 
claims filed by her. No payment of dividend 
has been made on the claim filed by John J. 
Hill, as president of Hill Bread Company. The 
executrix paid a dividend to Union National 
Bank on the three notes, amounting to $10,- 
500.00, made by Hill Bread Company and en­
dorsed by Feick. The failure of the executrix 
to pay a dividend to the company led to a dis­
pute and to some correspondence between the 
attorney of the company and the attorneys of 
the executrix, which is contained in Exhibits I). 
1, 2, 3, 4, 5, 6 and 11. The executrix being the 
holder of 50% of the stock of the company had



4

transferred one share each to Carl Feick and 
Benedict Prieth, who represented her on the 
Board of Directors of the company. The board
was composed of Hill and Doyle, Feick and 
Prieth.

Nothing resulting from the correspondence be­
tween the attorneys, a meeting was called on

ovember 9, 1915, of the stockholders of the 
company, and at that meeting the stockholders 
being all represented, adopted a resolution (p 
64) authorizing the president of the company

to take such proceedings at law or in equity 
as he may be advised, to determine the liability 
o± the company and the liability of the Feick 
estate in relation to the notes of the company
hf dn ^ y ,the Uni°n National Bank, and the note 
of Charles A. Feick held by the company, and 
to have the matter finally disposed of.”

This resolution was agreed to by all the stock­
holders, including the executrix and her two rep­
resentatives. The president of the company con­
sulted counsel, and it was conceived that the 
best way to bring the matter into court for ad­
judication, would be to bring an action on the 
note held by the company, and such an action 
was brought, with the result that the executrix 
immediately applied to the Chancellor for an in­
junction to restrain the action at law, claiming 

at by reason of Feick’s endorsement on the 
notes held by the bank, he was secondarily liable 
as surety, and was entitled to be exonerated by 
the Hill Bread Company as maker, and as his 
estate is insolvent, the dividend paid by her to 
Union National Bank should be charged against 
any dividend payable to Hdl Bread Company on 
its claim, and any excess should be paid back 
to the executrix. The company defended prin­
cipally upon the ground that the $10,000.00 was



in fact a payment made on account of the notes 
held by Feick, and that that payment extin­
guished the liability of the company on notes to 
the amount of $10,000.00, so that Feick would 
not have any right of action over against the 
company, except for the balance of $500.00 on 
the notes held by Union National Bank, and 
would, of course, have a remedy on the $2,500.00 
note which was not disputed. The Vice-Chan­
cellor determined that the $10,000.00 had been 
treated as a  loan to Feick and not as payment. 
He also determined that the executrix was en­
titled to have the dividend paid to the .bank 
charged against the dividend payable to the com­
pany, and should recover from the company the 
excess of the dividend paid to the bank over that 
payable to the company. In his opinion, the 
Vice-Chancellor says, at p. 104,' 1. 20: “ The 
company on paying the bank the amount due 
on the notes, would be entitled to be subrogated 
to the rights of the bank on its claim filed there­
on against the estate, and the company would 
be entitled on making such payments to be cred­
ited with the amount of the dividends paid 
thereon by the complainant to the bank, and to 
any other dividend directed to be paid.”

The opinion was filed January 30,, 1917, and 
there was considerable delay in taking a decree..

Relying upon the opinion of the Court, that 
the company could pay the bank and be subro­
gated to the rights of the bank on its claim 
against the estate, the company took up the notes 
and paid to the bank the balance due on the 
notes together with interest in full, and had an 
agreement with the bank that the bank would 
assign its claim against the-estate to the com­
pany. Afterwards, when the decree was made 
on 'November 5, 1917, the Court adjudged that
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the payment of the notes by the company, ex­
tinguished the notes and the liability of the 
complainant’s testator and his estate, and any 
and all liability of his estate for the payment of 
dividends upon the claim.

It is conceived that the case resolves itself 
into four questions which may be raised under 
the following specifications:

Specification of Reasons on Appeal.

1. The determination that no agreement was 
made between Feick and Hill Bread Company 
that $10,000.00 paid to him on September 13, 
1910, should be specifically applied in payment 
of promissory notes of the company held by 
him, or that if such agreement was made, it 
was afterwards abandoned.

2. The adjudication that the executrix is en­
titled to enforce payment of the promissory 
notes made by Hill Bread Company to order of 
Charles A. Feick, and discounted for Feick’s 
benefit by Union National Bank in full exonera­
tion of Feick’s estate without offsetting the sum 
of $10,000.00 paid to Feick.

3. The adjudication that the executrix is en­
titled to apply the dividend paid by her to Uiiion 
National Bank in extinguishment of any divi­
dend payable to Hill Bread Company, and to re­
cover the excess from Hill Bread Company.

4. The adjudicaticn that the agreement made 
between Hill Bread Company and Union Na­
tional Bank, whereby the notes were paid and 
the claim of the bank against Feick estate is 
to be assigned to the company, operated to ex­
tinguish the liability of the estate to the bank, 
and to the company.
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Brief of Argument.

POINT I.
FEICK ESTATE AS SURETY WAS EN­

TITLED TO EQUITABLE RELIEF BY EX­
ONERATION ONLY UPON EQUITABLE 
TERMS, THAT IS, TO APPLY THE $10,000.00 
IN PAYMENT OF THE NOTES PRO TANTO.

The cases are collected by Vice-Chancellor 
Stevens in Holcombe v. Fetter, 70 Eq. 300. No 
doubt a surety may file a bill to compel pay­
ment by the principal. The surety is entitled 
to be indemnified. In this case, the company 
contends that the surety was indemnified by the 
$10,000.00 paid into his hands. The fact of the 
paym'ent on account of the notes is proved by 
the testimony of Hill, pp. 53, 55, 57, 59; and the 
testimony of Doyle, pp. 81, 82, 83. The sub­
stance of that testimony is that $10,000.00 was 
raised on a note made by the company to Doyle 
& Company, and the check of Doyle & Company 
was given to Hill Bread Company and endorsed 
over to Feick and deposited to his credit in 
Essex County National Bank. It could not have 
been a loan to Feick. I t  must have been a pay­
ment on account of the company’s indebtedness 
to Feick. The subsequent dealings of the par­
ties in renewing the notes on both sides is ex­
plained by Hill as occasioned by Feick’s re­
fusal to cancel the notes, and insisting from 
time to time that the notes should be renewed.

It must be remembered that Feick controlled 
one-half of the stock of the company, and Hill 
was at a disadvantage. There is nothing to 
show that any action that was taken in regard 
to the renewal of the notes was corporate action 
so as to estop the company. There was no 
waiver of any legal rights by the company, and
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it may be said that the claim presented to the 
executrix is not a corporate act. It was sworn 
to by Hill, as president of the company, but 
there is. nothing to show that the president was 
authorized to present any such claim, and at 
that time one-half of the stock was controlled 
by the executrix who had two representatives *on 
the Board of Directors. There was no waiver 
by the .company by awy act of the company of its 
right to have the $10,000.00, which it had paid to 
Feick applied on its indebtedness to FeicJc. Such 
an appropriation of the payment having been 
made by the parties in Feick’s lifetime, the ex­
ecutrix is bound by it, and so are the creditors 
and legatees. Surely, if these notes had been 
in Feick’s possession at the time of his death, 
and the executrix had brought suit on them 
against the Hill Bread Company, the note for 
$10,000.00 would have been an off-set to that 
amount.

The executrix claims in her bill (par. 11, p. 
4) that she holds the note of $2,500.00, but that 
it is her property, and has not been * paid in 
whole or in part, and consequently she has not 
assented to. its application as an off-set against 
the claim of $10,000.00 presented by the com­
pany, and that * claim stands in its entirety.' 
Equity requires that the surety should do equity, 
and that means in this case, that the surety 
should apply the $10,000.00 on the notes held 
by the Union National Bank, which wouM result 
in leaving a balance of $500,00 to be paid by the 
company to relieve the surety from any further 
liability, and such is the decree, which it is sub­
mitted, should have been made upon the evi­
dence in this case.

Some doubt is expressed by the Vice-Chan­
cellor .as .to whether any. ’ agreement was ever
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made between the company and Feick, as stated 
by Hill. There is some significant testimony in 
the case which goes to show that the story told 
by Hill was not an afterthought. When the note 
for $3,500.00 was paid by the bank in October, 
1911, Hill went to the bank and told the presi­
dent that “ those notes had no right there, that 
they belonged to me, and that he shouldn’t pay 
another one” ; (p. 62). This substantiates Hill’s 
claim that the notes had really been paid and 
ought not to have been discounted by Feick, and 
this statement to the president was made in 
October, 1911, several years before the answer 
was filed in this case, and shortly after Feick’s 
death.

POINT II.
THE EXECUTRIX AS SURETY, IS ONLY 

ENTITLED TO SET OFF THE DIVIDENDS 
PAID TO BANK AGAINST THE ENTIRE 
CLAIM OF HILL BREAD COMPANY.

The claim was presented for $10,000.00 on 
note, and $89.91 on book account. The execu­
trix admits the allowance of that claim. The 
effect of that admission is, that the claim stands 
as an adjudged amount due to Hill Bread Com­
pany from the estate.

The company offered in the claim to credit the 
note for $2,500, but the executrix insists in her 
bill that she still holds the note, and that it has 
not been paid in whole or in part. Therefore, the 
$2,500 note does not enter into the case. As the 
case now stands under the finding of fact by the 
Vice-Chancellor, the' executrix is entitled to re­
cover $4,725 paid to the bank. As against that 
amount, the company presents an adjudicated 
claim for $10,089.91. The question is, whether
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the $4,725 must be charged against the whole 
claim of the company, or only against such divi­
dend as is payable to the company. It resolves 
itself into this proposition. If the executrix 
should bring an action at law against the com­
pany to recover $4,725 paid for the use of the 
company, the company could off-set the note for 
$10,000 and counter-claim the account of $89.91 
under our present practice. But the executrix 
contends that this would be giving the company 
a preference over other creditors, which is equiv­
alent to claiming that the company must pay in 
full, and can only recover a part of its claim. 
Such may be the rule in the absence of any right 
of set-off, but the executrix having applied to a 
Court of Equity, must even in this situation do 
equity, and must give the company the benefit 
of any claim that it has against the estate. The 
decree, that the company shall reimburse the 
executrix to the extent of the difference between 
the dividend paid to the bank and the dividend 
payable to the company on its claim, is inequit­
able. The decree should have been, that the 
dividend paid to the bank should be applied as 
a payment on account to the company and not in 
extinguishment of any dividend payable to the 
company.

POINT III.
PAYMENT OF THE NOTES OF HILL 

BREAD COMPANY TO THE UNION NA­
TIONAL BANK ON AGREEMENT WITH 
BANK FOR ASSIGNMENT OF ITS CLAIM 
AGAINST FEICK’S ESTATE, DID NOT EX­
TINGUISH FEICK’S LIABILITY.

The intention was to keep the claim alive so 
that the dividends could be collected and applied 
to both claims, that of the bank and that of the



company. The company acted upon the opinion 
of the Vice-Chancellor, that it could make such 
a payment and be subrogated to the rights of the 
bank. If the opinion of the Vice-Chancellor is 
not sufficient to protect the company in making 
the payment to the bank, then the decree was 
outside of the issue and is void for that reason. 
Perhaps what the Vice-Chancellor says in his 
opinion was not necessary to be said, and was no 
part of the case before him. If that is so, then 
the company had no opportunity to be heard on 
the question of the payment to the bank and the 
effect of it. Therefore, the decree adjudging that 
the liability of Feick has been extinguished, is 
erroneous.

POINT IV.
THE REAL SITUATION IS, THAT . THE 

ESTATE IS A CREDITOR OF HILL BREAD 
COMPANY FOR $13,000 ON NOTES LESS 
$10,000 ON NOTE OF FEICK HELD BY THE 
COMPANY, LEAVING BALANCE DUE 
FEICK ESTATE OF $3,000.

The company has a claim on book account for 
$89.91, for which it must accept dividend equally 
with other creditors. The decree should be, that 
the complainant should take up the notes held 
by the bank and surrender them to the company 
together with the note for $2,500, and that the 
company should pay to the complainant $3,000 
and surrender the note for $10,000. Interest to 
be adjudged as between the parties on the re­
spective claims. Such a decree would carry out 
the manifest intention of the company and Feick 
at the time the $10,000 was paid. Such a decree 
would merely be specific performance of the 
agreement that was made between the parties 
and would be manifestly equitable. The decree
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as it now stands, takes ont of the treasury of 
the corporation a large sum of money for which 
the company has received no benefit, and in effect 
puts Feick in a position of intentionally, as 
treasurer of the company, taking money to which 
he had no legal right.

In order to sustain the decree made in this 
case, the Court was obliged to find that an illegal 
act had been done and a loan made by a company 
which had no power to make it, to one of its di­
rectors.

The case should be governed by the equitable 
rule that there are mutual credits, that is: “ A 
knowledge on both sides of an existing debt due 
to one party, and a credit by the other party 
founded on and trusting to such debt as a means 
of discharging it.” Hill Bread Company trusted 
to the note of Feick which it held, as a means of 
discharging the notes held by Feick.

Story’s Eg. Jur., par. 1435, et seq.
Black v. Whit all, 9 Eq. 572, at p. 577.
Brewer v. Norcross, 17 Eq. 219, at p. 225.
Jackson v. Bell, 31 Eq. 554, at p. 556.
Trotter v. Heckscher, 40 Eq. 612, at p. 65?.
Dade v. Irwin, Excr., 2 How. U. S. 383, at 

p. 391.
a Law Ed., Book 11, p. 311.* » 4  T> tl -  AJjC

The same rule has been applied also in this 
state, at law.

Receivers v. The Paterson Gas Light Co., 23 
Law 283, at p. 291, distinguished in Roseville 
Trust Co. v. Barney, 96 At. 69.

It is respectfully submitted that the decree 
should be reversed.

FRANK E. BRADNER,
Of Counsel with Appellant.
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Opinion of Supreme’Court.

Opinion of Supreme Court.
Filed March 7, 1917.

New Jersey Supreme
November Term, 1916.

Bertha E. F eick, as executrix 
of the last will and testa­
ment of Charles A. F eick, 

Petitioner,

vs.

H ill B read Company, a corpo­
ration, and J ohn J . H ill,

Defendants.

On petition for mandamus.
Before Justices Swayze, Minturn and Kalisch.
For the petitioner, Pitney, Hardin & Skinner.
For the defendants, Frank E. Bradner.

Per Curiam:
This is an application for a mandamus to in­

spect the books of the Hill Bread Company. 30 
The petitioner is the executrix of the last will 
and testament of her deceased husband, Charles 
A. Feick. The petitioner’s husband was the 
owner of fifty per cent, of the stock in the 
Hill Bread Company at the time of his death, 
and the defendant, John J. Hill, and one Na­
thaniel Doyle are the owners of the remaining 
fifty per cent. Two of the four directors of the 
company represent the Feick estate, and a sit­
uation has arisen on which there is a deadlock. 40
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Opinion of Supreme Court.

The Feick estate has been declared insolvent. 
The one hundred shares of stock belonging to 
the Feick estate and a part of its assets has at 
present an uncertain value. In 1911, the stock 
was appraised at $500.00 a share and was pav­
ing dividends of 50% a year. Since 1913, it 

10 has paid no dividends. Shortly after her hus­
band’s death, the executrix was offered $40,- 
000.00 for the stock which she declined. Since 
then she. has been offered much less. The 
petitioner seeks to inspect the books and records 
of the company and to ascertain its condition, 
profits and earnings solely for the purpose of 
ascertaining the value of the stock by her, as 
executrix, with a view to considering the ad­
visability of disposing of the same which it is 

20 claimed can only be secured by an investigation 
of the books and records of the company, with 
the aid of expert accountants. This appears 
to have been denied her by the defendants. We 
think the application of the petitioner in that 
regard is made in good faith, and under the 
facts stated, a writ of alternative mandamus 
should issue.

30

40
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Order Granting Writ.

Order Granting Writ.
Filed April 3, 1917.

NEW JERSEY SUPREME COURT.

Bertha E. F eick, as executrix | Qn ppHcar. 
of Charles A. F eick, I ^ on j or

P e tit io n e r , f 0j  M amda-
\  VYb'UrS.

H ill B read Company and J ohn I O rd er D irec t-  
J. H ill, \  in9  W r it  to

D efen d a n ts. ] ?ssu e •

The above entitled matter coming on to be 
heard on the return of the rule to show cause 
heretofore made, in the presence of Pitney, 
Hardin & Skinner, of counsel with the petitioner, 
and Frank E. Bradner, of counsel with the de­
fendants, and the Court having read the peti­
tion, affidavits and schedules annexed thereto 
and the depositions taken in the said matter 
and having considered the argument of counsel 
thereon ;

It is on this thirty-first day of March, 1917, 
hereby Ordered and D irected that an alterna­
tive writ of mandamus do issue out of this 
Court, commanding said Hill Bread Company 
and John J. Hill to produce at the office of 
the Hill Bread Company in the City of Newark 
all its books, including its books of account and 
books of the minutes of the proceedings of the 
directors’ and stockholders’ meetings, and all 
papers and documents in its possession show­
ing, in summary or in detail for the period

10

20

30

40
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Order Granting Writ.

from September 30, 1911, to the present time 
income of said Hill Bread Company, the sources 
thereof, the disbursements, including therein 
the expenses of maintenance and operation of 
said company and otherwise, in the conduct of 
its business, its profits therefrom, its assets 

10 the amount, items and value of the property of 
all kmds owned by said company, the amount 
ot its liabilities, the nature thereof and to whom 
the same are payable, its financial condition, 
surplus, reserves, undivided profits, invest­
ments, cash on hand and in banks, the dividends 
declared and paid out by it since said date, 
any statement made during said period of the 
assets, liabilities, condition, income and outgo 
of said company and showing any depreciation 

2° or losses m the property of said company; 
and there to permit said Bertha E. Feick, by 
an expert accountant and an assistant to be 
selected by her, to inspect all of said books, 
papers and documents, to take copies thereof 
and of the entries in such books, papers and 
documents, according to the prayer of the peti­
tion filed in said cause.

SAMUEL KALIS CH,
30 J. S. C.

Entered April 3, 1917.
On motion of

P itney, H ardin & S kinner,
Attorneys for and of Counsel

with Petitioner.

40
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Alternative Writ of Mandamus.

Alternative Writ of Mandamus.
Allowed April 14, 1917. Issued April 17, 1917.

New J ersey, s s :

The State of New Jersey, to Hill
(l. s.) Bread Company and John J. Hill, 

its President, Greeting:
1. W hereas, Hill Bread Company is and 

since April 13, 1899, has been a corporation or­
ganized and existing under the laws of the 
State of New Jersey, with an authorized cap­
ital stock of $100,000., divided into one thou­
sand shares of the par value of $100. each, of 
Avhich capital stock two hundred shares is the 
entire amount issued and outstanding.

2. And whereas, upon the incorporation of 
said company, Charles A. Feick subscribed for 
and became the owner of one hundred shares 
of said stock and John J. Hill, aforesaid, sub­
scribed for, became and still is the owner of 
eighty shares of said stock and Henry L. Muel­
ler subscribed for and became the owner of 
twenty shares of said stock, which said twenty 
shares subsequently were sold and transferred 
to one Nathaniel Doyle, who is the present own­
er thereof.

3. And whereas, said Charles A. Feick 
died September 30, 1911, leaving a last will 
and testament wherein and whereby he appoint­
ed his wife, Bertha E. Feick, his executrix, 
which said will has been duly admitted to pro­
bate by the Surrogate of Essex County and 
letters testamentary thereon duly issued to 
said Bertha E. Feick, and said Bertha E. Feick, 
as such executrix, has become the owner of

10

20

30

40
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Alternative Writ , of Mandamus

ninety-eight of said shares of stock on the books 
of said company.

4. A nd whereas, the said estate of Charles 
A. Feick has been decreed to be insolvent by 
the Essex County Orphans’ Court, and said 
Bertha E. Feick is and has been for some time 
past engaged in disposing of the assets of said 
estate to the best advantage and selling the 
same for the highest obtainable price for the 
benefit of the creditors of said estate.

5. A nd whereas, said Bertha E. Feick has 
no knowledge of the present value of the shares 
of stock of said Hill Bread Company and there 
iave been no such sales thereof as to establish 

a market value thereof.
6. A nd whereas, the value of said stock 

owned by Charles A. Feick at the time of his 
death was determined, by appraisers duly ap­
pointed to be $500. per share, but said Bertha
E. hernk has found no purchasers at said price 
and has had offers of purchase at much below 
said figure, which offers she cannot safely ac­
cept without full and accurate knowledge of the 
value of said stock.

7. A nd whereas, John J. Hill is the Presi­
dent and sole executive manager of said com­
pany and a director thereof, and in full posses­
sion and control of all knowledge and informa­
tion and the sources of such information as to 
the condition, profits, earnings, expenses, as­
sets, liabilities, investments and dividends of 
said company, and under whose direction and 
control all the books, records, papers and docu­
ments are kept, and said Bertha E. Feick has 
frequently and at various times, by her agents 
and attorneys, applied to said John J. Hill for
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Alternative Writ of Mandamus.

detailed information as to said matters as to 
which she was ignorant, in order that she 
might learn the value of said stock, but said 
John J. Hill has failed and refused to give such 
detailed statements or such information or to 
permit any of the employees of said company 
to do so.

8. And whereas, Carl A. Feick and Benedict 
Prieth are secretary and treasurer, respective­
ly, and directors of said company, and said 
Bertha E. Feick has frequently applied to them 
for information as to the same matters and for 
detailed information, necessary to ascertain the 
value of such stock, but said Carl A. Feick 
and Benedict Prieth have been unable to give 
such information.

9. A nd whereas, said Bertha E. Feick has 
personally and by her agents and attorneys fre­
quently and especially on September 25, 1916, 
by notice in writing served- upon Hill Bread 
Company and John J. Hill, aforesaid, requested 
of said company and said John J. Hill an op­
portunity to examine the books, papers, records 
and documents of said company as a stock­
holder thereof, stating at the time of such re­
quest that such information and permission 
were sought for the purpose of learning the 
value of such stock, and also requesting the op­
portunity to have the assistance of skilled ac­
countants in such matters, as said Bertha E. 
Feick is ignorant of said books and papers and 
the methods of keeping the same and the sig­
nificance of the entries therein, but said corpo­
ration and John J. Hill have always refused 
such permission and opportunity to examine 
said books, whether with or without such as­
sistance.

10

20

30

40
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10. And whereas, said Bertha E. Feick 
by her agents, attorneys and proxies, has regu­
larly attended meetings of stockholders of the 
said company, but has been unable to learn 
therefrom what is the actual value of said 
stock or the condition, profits, earnings, ex- 

10* penses, assets and liabilities of said company.

whereas> the principal office of said 
Hill Bread Company is 620 Market • street, in 
the City of Newark, County of Essex and 
btate of New Jersey, at which address the 
business of said company is conducted and 
the various books and records of said companv 
are kept.

12. And whereas, the object of such an in- 
20 fPectlon> above requested, and the purpose of 

the said Bertha E. Feick in applying therefor 
and m requesting the aforesaid detailed infor­
mation as to the condition, profits, earnings, 
expenses, assets, liabilities and investments of 
said company, is to learn what the revenues and 
expenses of the Hill Bread Company are and 
how the same accrue and arise, the amount of 
its assets, liabilities and surplus, and of what 
said assets and surplus consist, and the basis 

30 upon which the same are estimated, to whom 
the liabilities of said company are owing, and 
to learn whether the said shares of stock have 
depreciated largely since the appraisal at the 
time of the death of the said Charles A. Feick.

We therefore, willing that due and speedy 
justice should be done in this behalf, command 
and strictly enjoin you that, immediately after 
the receipt of this writ, you do produce at the 
office of the said Hill Bread Company in the 

49 City of Newark in this State all its books, in-
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eluding its books of account and books of tbe 
minutes of the proceedings of the directors’ and 
stockholders’ meetings, and all papers and docu­
ments in its possession showing, in summary or 
in detail for the period from September 30,
1911, to the present time, income of said Hill 
Bread Company, the sources thereof, the dis- 10“ 
bursements, including therein the expenses of 
maintenance and operation of said company and 
otherwise, in the conduct of its business, its 
profits therefrom, its assets, the amount, items 
and value of the property of all kinds owned 
by said company, the amount of its liabilities, 
the nature thereof and to whom the same are 
payable, its financial condition, surplus, re­
serves, undivided profits, investments, cash on 
band and in banks, the dividends declared and 20 
paid out by it since said date, any statement 
made during said period of the assets, liabili­
ties, condition, income and outgo of said com­
pany and showing any depreciation or losses in 
the property of said company; and there to 
permit said Bertha E. Feick, by an expert ac­
countant and an assistant to be selected by her, 
to inspect all of said books, papers and docu­
ments, to take copies thereof and of the entries 
in such books, papers and documents, or cause 30 
to us to the contrary thereof signify, lest, in 
your default, complaint should come to us re­
peated, and how you shall execute this our 
command, certify to our Justice of our Su­
preme Court at Trenton on the fifth day of 
June, 1917, together with this our writ, and 
this in no wise omit at your peril.

40
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W itness, W illiam S. Gummere, Esq., Chief 
Justice of our Supreme Court, at Trenton, this 
seventeenth day of April, 1917.

WM. C. GEBHARDT,
Clerk.

10 P itney, H ardin & Skinner,
Attorneys.

20

E ndorsem ent:

This writ is allowed by me in open court. 
Let it be sealed.

April 14, 1917.

SAMUEL KALISCH,
J. S. C. I

30

40
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Return to Writ.

Return.
Filed June 5, 1917.

NEW JERSEY SUPREME COURT.

Bertha E. F eick, as executrix 
of Charles A. F eick,

Petitioner,

H ill Bread Company and 
J ohn J. H ill,

Defendants.

vs.

Return.

On Alterna*- 
tive Writ of 
Mandamus.

10

Hill Bread Company, by John J. Hill, its 
president, makes the following return to the 20 
alternative writ of mandamus issued in the 
above stated cause on April 17, 1917.

1. The said John J. Hill, as President of 
said Hill Bread Company, says that he has no 
authority to permit any person to examine the 
books and records of the company, or to take 
copies thereof, and that the power to permit 
any person other than a director or officer of
the Company, to examine the books and to take gg 
copies thereof, is vested solely in the Board of 
Di rectors of the Company.

2. That no demand has ever been presented 
by the relator to the Board of Directors of the 
Company requesting permission to examine the 
books, and no action has ever been taken by 
the Board of Directors upon any demand made 
by the relator.

3. That there is now no Board of Directors 
qualified to act, and the relator as owner of 40
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and in control of 50% of the stock of the Com­
pany, has prevented an election to fill a va­
cancy so as to constitute a lawful Board of Di­
rectors.

4. John J. Hill, as President of the Com- 
10 Pany, has never denied permission to relator 

personally, or with the assistance of her rep­
resentatives on the Board of Directors, Mr.

eick and Mr. Prieth, to examine the books, 
or to take copies thereof, but has refused to
Pen  a7  accoUntant or P^son not connected 
with the Company, to examine the books, or to 
take copies thereof, and has stated that he has 
no authority to give such permission and now
Says. that he has no authority to give such per­
mission.

5. John J. Hill, as President of the Hill 
Bread Company, says that full and complete 
reports of the condition of business of the 
Company, showing its financial condition, sur­
plus, reserves, undivided profits, investments, 
cash on hand and m bank, and depreciation or 
losses m the property, and generally the exact 
financial condition of the Company, have been 
made to the stockholders of the Company, in- 

30 eluding the relator, at annual meetings cover- 
mg the years 1911, 1912, 1913, 1914, 1915 and 
916, and that at each of said meetings, the 

relator by her representatives on the Board of 
Directors, had the opportunity to inspect the 
said reports and to make copies thereof; and 
that the book value of the stock of the company 
is a mere matter of calculation, and could be 
ascertained from th*e reports aforesaid.

6. John J. Hill, as President of the Hill 
40 Bread Company, further says that the relator
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has no personal interest in the shares of stock 
standing in her name as executrix of the last 
will and testament of Charles A. Feick, de­
ceased, and that she has not been requested by 
the creditors of the estate of Charles A. Feick, 
deceased, or authorized by any court to take 
proceedings as such executrix to obtain an ex- 10 
animation of the books of the said Company, 
and that her object in this proceeding is to 
have a stranger not connected with the Com­
pany, get information so as to speculate in the 
stock.

HILL BREAD COMPANY,
By JOHN J. HILL, 

President.
20

30

40



14

Demurrer to Return.

Demurrer to Return.
Filed July 3, 1917.

NEW JERSEY SUPREME COURT.

10 Bertha E. F eick, as execu- \
trix  of Charles A. F eick, 1 0n  Mterna_

Relator, ^ five Writ of
VS.

H ill Bread Company and 
J ohn J . H ill,

Defendants.

Bertha E. Feick as executrix of Charles A.
201 Feick, the relator, demurs to the return of the 

defendants above pleaded upon the following 
grounds:

1. Because, the matters therein contained 
are insufficient in law to bar or preclude the 
relator from having or maintaining her said 
action thereof against the said defendants.

2. Because said return contains inconsistent 
defenses.

q3. Because said return sets up matters 
which are immaterial, irrelevant and frivolous.

4. Because said return sets up scandalous 
and impertinent matter.

5. Because said return does not set up facts 
which are sufficient in law to bar or preclude 
relator, but pleads conclusions of law.

6. Because said return does not sufficiently 
set forth facts showing that the President had

40 no authority to do the acts, the performance

Mandamus.

Demurrer
Return.

to
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of which is commanded by the alternative 
writ, or showing that the sole power to per­
mit the acts is vested in the Board of Di­
rectors.

7. Because the said return admits there is 
and was no Board of Directors qualified to act 
and exercise the authority alleged in the said 
return to be vested solely in them.

8. Because the said return does not traverse 
with sufficient certainty the material allegations 
of the alternative writ in this case.

9. Because the said return does not set up 
matters excusing the performance of the com­
mand of the alternative writ by the defendant,
Hill Bread Company, but only sets up matters 
alleged to bar or preclude the relator from gn 
having her said relief against the defendant,
John J. Hill.

10. Because the matters alleged in said re­
turn as to the authority and acts of the said 
defendant, John J. Hill, President, do not bar 
or preclude the relator from having or main­
taining her said action against the defendant,
Hill Bread Company.

11. Because the Board of Directors of the 3() 
defendant, Hill Bread Company, is not dissolved

° 'derod incompetent to act by reason of 
the alleged vacancy in said Board.

12. Because the matters, alleged in said re­
turn as a reason why the relator should not 
have or maintain her said action, have been 
adjudged insufficient upon the granting of the 
alternative writ in this case upon notice and the 
taking of depositions and after argument.

40



16
Demurrer to Return.

13. Because said return admits that defend­
ant, John J. Hill as President of the defendant, 
Hill Bread Company, has not and will not per­
mit any accountant to examine the said books, 
pursuant to the command of the said writ.

W herefore, by reason of the insufficiency of 
the said return  in this behalf, the relator prays 
judgment and that a peremptory writ of man­
damus may issue commanding the said defend­
ants to perform, according to the command of 
the alternative w rit above, with costs.

PITNEY, HARDIN & SKINNER, 
Attorneys of Relator.
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Notice of Appeal.
Filed April 24, 1918.

NEW JERSEY SUPREME COURT.

B e r t h a  E. F e ic k , Executrix of 
Charles A. Feick, deceased,

Relatorl

vs.
H ill  B read  C o m p a n y , et al.,

Defendants.

On Alter­
native Writ of 
Mandamus.

Notice of 
Appeal.

10

T a k e  N otice that the defendants appeal to 
the Court of Errors and Appeals in the last 20 
resort in all causes from the whole of the judg­
ment entered in this cause.

Yours respectfully,
FRANK E. BRADNER, 

Attorney of Defendants.

Dated April 22, 1918.

T o P it n e y , H a r d in  & S k i n n e r , E sq s .,
Attorneys of Relator.

Service acknowledged April 23, 1918.
PITNEY, HARDINI & SKINNER,

Attorneys of Relator.

40
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Opinion of Supreme Court.

Opinion of Supreme Court.
Filed April 4, 1918.

NEW JERSEY SUPREME COURT.
November Term, 1917.

10

B e r t h a  E. F e ic k , Executrix of j 
Charles A. Feick, deceased, I

Relatori

vs. /

H il l  B read  C o m p a n y , et al., \  
Defendants. ]

20 Submitted November term, 1917. Decided 
April 3, 1918. On demurrer to return of alter­
native writ of mandamus. Before Gummere, 
Chief Justice, and Justices Parker and Kalisch.

For the relator and demurrant: Pitney, Har­
din & Skinner. Edward Stanley, Jr., of coun­
sel.

For the defendants, Frank E. Bradner.
The opinion of the court was delivered by 

30 K a l is c h , J. An alternative writ of mandamus 
requiring the defendant company, and its presi­
dent, John J. Hill, to show cause why they 
should not permit the relator, with the aid of 
an expert accountant, to examine all the books, 
including books of account and books of the min­
utes of the proceedings of the directors and 
stockholders of the company, and all papers and 
documents in the possession of the company re­
lating to and concerning the business and finan- 

40 cial affairs of the company, was directed against
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them, permission to make such examination hav­
ing been refused by the defendant company’s 
president.

Although the writ was directed to the defend­
ant company and John J. Hill its president, the 
return is made by the company alone, Mr. Hill 
remaining silent.

To the return made the relator demurred.
1. The defendant company sets up in its re­

turn that Mr. Hill as president had no authority 
to permit such an examination as asked for, and 
that the relator by demurring admits the truth 
of the statement. It is manifest that the bare 
statement in the return, that Mr. Hill had no au­
thority as president, is a mere conclusion of law, 
and, therefore, the demurrer has. not the legai 20 
effect contended for by defendant, namely, to ad­
mit the truth of the statement.

2. It is said in the return that no demand was 
ever presented, by the relator, to the board of 
directors of the company requesting such per­
mission to examine the books, and it is, there­
fore, claimed that since this fact is admitted by 
the demurrer, the relator’s right to the relief 
prayed for is barred. The answer to this is 30 
three-fold: (1) It is true that the demurrer ad­
mits that no such demand was made, but that 
fact is immaterial, for it was not necessary, as
a basis for the present application. Garcin v. 
Trenton Rubber Mfg. Co., 60 Atl., 1098; Peo­
ple v. Throop, 12 Wend. 184. The return in the 
present case inferentially admits that such a de­
mand in writing was made upon the president of 
the defendant company.

40
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High on extraordinary legal remedies, in his 
treatise on the writ of mandamus, on p. 217, 
section 311, says: “ As regards the person to 
whom the writ should be directed where inspec­
tion of corporate records is sought, the proper 
practice is to address it to the one actually hav- 

10 ing the custody- of the books and records, even 
though he is merely a ministerial officer acting 
under the direction of others, as in the case of 
a bank cashier acting under a board of direct­
ors. In such case the rule applies that the 
writ should run to the particular person who is 
to perform the act required, and the cashier 
having charge of the books, his refusal to allow 
their inspection is his individual act, and the 
writ is therefore, properly addressed to him. 

20 Though there can be no impropriety in such a 
case in directing the writ also to the board of 
directors.” (2) It appears from the return 
that there was no board of directors qualified 
to act. (3) The statement that the relator pre­
vented an election is a mere conclusion based 
upon undisclosed facts. For aught that appears 
in the return, the prevention of the election 
was the exercise of a lawful act.

(3) It is asserted in the return that the 
30 president never denied the relator’s right to 

examine the books personally or with the assist­
ance of Mr. Feick and Mr. Prieth, but refused 
any accountant or person not connected with the 
company to examine the books, and has stated 
that he had no authority to give such permis­
sion.

This is clearly an express admission of the 
very facts upon which the relator bases her ap- 
plication.
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The defendant dees not attempt to justify the 
refusal of its president to permit the examina­
tion applied for, on the ground of lack of au­
thority, in that official to grant it, but, in effect, 
asserts, that the relator is not entitled to such 
an examination, with the assistance of an ex­
pert accountant, not connected with the com­
pany.

The common law recognized the right of a 
stockholder to inspect the books of a corpora­
tion where the application is made in good faith 
and is germane to his rights as a stockholder. 
Huyler v. Cragin Cattle Co., 40 N. J. E. 398; 
Stettauer v. N. Y. Scranton Construction Co., 
42 Id. 46; Fuller v. Hollander & Co., 61 Id., 
652; Venner v. Chicago City Ry. Co. et at., 246
111., 170; 92 N. E. 643; Weihenmayer v. Bitner, 
45 L. R. A. 456. See note, where cases are col­
lected.

The weight of authority in this country ap­
pears to be that a stockholder may employ an 
expert accountant not connected with the cor­
poration to assist him in making the examina­
tion. 7 Ruling Case L t̂w, page and section 301.

The underlying reason for this view is well 
stated in the text: “ The possession of the 
right would be futile if the possessor through 
the lack of knowledge necessary to its exercise, 
were debarred of the privilege to procure in 
his behalf the service of one competent to ex­
ercise it.”

And in Huyler v. Cragin, su/pra, Chancellor 
Runyon, on p. 398, in discussing the right of 
stockholders, says: “ And they are entitled to 
such inspection, though their only object is to 
ascertain whether their affairs have been prop-

10

20

30

40
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erly conducted by the directors or managers. 
Such a right is necessary to their protection. 
To say that they have the right, but that it 
can be enforced only when they have ascer­
tained, in some way without the books, that 
their affairs have been mismanaged or that 

10 their interests are in danger, is practically to 
deny the right in the majority of cases. Often­
times frauds are discoverable only by examina­
tion of the books by an expert accountant. The 
books are not the private property of the direc­
tors and managers, but are the records of their 
transactions as trustees of the stockholders.”

It is, therefore, plain in the present case that 
the relator was not legally obligated to accept 
the permission claimed by the defendant to have 

20 been tendered her, circumscribed as it was by 
the limitation that she might have the assistance 
of either Mr. Feick or Mr. Prieth to make the 
examination, because they were connected with 
the defendant company, it not appearing that 
either was an expert accountant competent for 
the task. But even if the persons designated 
were competent for the task, it is quite obvious 
that their selection would defeat the very pur­
pose which was intended to be accomplished by 

30 the investigation, and, that is to obtain infor­
mation of the affairs of the company through 
an independent source, by a disinterested expert 
accountant.

4. The allegations in the return that full and 
complete reports, showing the condition of the 
business of the corporation, were annually made 
to its stockholders, including the relator, cover­
ing a period of six years, and that the relator, 
by her representative on the board of directors, 

40 had the opportunity to inspect the reports and to
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make copies thereof; and that the book value of 
the stock of the company is a mere matter of 
calculation and could be ascertained from the re­
ports, furnish no legal excuse for denying the 
relator’s present application. But apart from 
'this, it may turn out, upon an examination of the 
books, that the annual reports made by the com- 10 
pany were inaccurate and did not truly represent 
the business affairs and condition of the com­
pany, and, hence, the present value of the stock 
would be more or less affected. Such a possible 
result indicates not only the propriety but the 
necessity of the examination asked for by the 
relator.

5. The defendant company finally concludes 
its return, by asserting that the relator has no 
personal interest in the shares of stock standing 20 
in her name as executrix of the last will and 
testament of Charles A. Feick, deceased, and 
that she has not been requested by the creditors 
of the estate, or authorized by any court, to take 
this proceeding; and that her object is to have a 
stranger not connected with the company, get in ­
formation so as to speculate in the stock.

The fact that the relator is the executrix of 
the Feick estate, without taking into considera- 39 
tion any other rights or interests that she may 
be entitled to under the will in her own right 
makes it plain that she stands in a fiduciary 
relation to the creditors of the estate, as to the 
marshaling of assets.

She would be considered highly remiss in the 
discharge of her duty, if she had reasonable 
grounds to believe that an examination of the 
books of the company would assist her in getting 
at the true value of the stock held by her in trust 40
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for the benefit of the creditors of the estate and 
refrained from taking any action in the matters, 
and, in consequence, the stock was sold for less 
than its true value. Neither the consent of the 
court nor of the creditors of the estate was re­
quired, in order that the relator may properly 

10 make the present application.
The statement, made by the defendant, that 

the object of the proceeding is to have a stranger 
to get information so as to speculate in the stock, 
is a mere conclusion based upon assumed facts 
not disclosed, and moreover, the court can pro­
tect the defendant company against any such al­
leged scheme by supervising the selection of the 
accountant.

The demurrer is sustained and a peremptory 
20 writ of mandamus is allowed and directed to 

issue as prayed for, with costs.

30

40
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Rule for Judgment and Order.
Filed April 16, 1918.

NEW JERSEY SUPREME COURT.

Rule for JO
Judgment 
and Order 
Directing 
Issue of 
Peremptory 
Writ of 
Mandamus.

This matter being opened to the court by Pit­
ney, Hardin & Skinner, attorneys of the relator: 20 

Whereupon all and singular the premises 
aforesaid being seen, and by the said court now 
here fully understood and mature deliberation 
thereupon had, it appears to the court here that 
the return of the respondents to the alternative 
writ of mandamus heretofore issued, is not good 
and sufficient in law and that the demurrer 
thereto is well taken and that judgment be en­
tered in favor of the said Bertha E. Feick, as 
executrix of Charles A. Feick, relator, against ^  
the said Hill Bread Company and John J. Hill, 
respondents, with costs:

A nd It I s F urther Ordered on this thirteenth 
day of April, 1918, on motion of Pitney, Hardin 
& Skinner, aforesaid, that a peremptory writ of 
mandamus do issue out of this court, command­
ing said Hill Bread Company and John J. Hill 
to produce at the office of the Hill Bread Com­
pany in the City of Newark all its books, includ­
ing its books of account and books of the minutes

Bertha E. F eick, as Executrix 
of Charles A. Feick,

Relator,

vs.

H ill B read Company and J ohn l 
J. H ill,

Respondents.
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of the proceedings of the directors’ and stock­
holders’ meetings, and all papers and documents 
in its possession showing, in summary or in de­
tail for the period from September 30, 1911, to 
the present time, income of said Hill Bread Com­
pany, the sources thereof, the disbursements, in- 
eluding therein the expenses of maintenance and 
operation of said company and otherwise, in the 
conduct of its business, its profits therefrom, its 
assets, the amount, items and value of the prop­
erty of all kinds owned by said company, the 
amount of its liabilities, the nature thereof and 
to whom the same are payable, its financial con­
dition, surplus, reserves, undivided profits, in­
vestments, cash on hand and in banks, the divi­
dends declared and paid out by it since said date, 

20 any statement made during said period of the 
assets, liabilities, condition, income and outgo of 
said company and showing any depreciation or 
losses in the property of said company; and 
there to permit said Beritha E. Feick, by an ex̂  
pert accountant and an assistant to be selected 
by her, to inspect all of said books, papers and 
documents, to take copies thereof and of the en­
tries in such books, papers and documents, ac­
cording to the command of the alternative writ 

30  pof mandamus heretofore issued in said cause.
SAMUEL KALISCH, 

Justice of the Supreme Court.
Entered April 16, 1918.

On motion of
P itney, H ardin & Skinner,

Attorneys of Relator.

40
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Grounds of Appeal.
Filed May 1, 1918.

New Jersey Court of Errors and Appeals

The appellants state the following grounds of 20 
appeal:

1. The determination of the Supreme Court, 
that the return to the alternative writ of man­
damus was not made by John J. Hill as Presi­
dent of Hill Bread Company.

2. The determination of the Supreme Court, 
that the statement in the return to the alter­
native writ, that Mr. Hill had no authority as 
President of the Hill Bread Company, to permit 30 
any person to examine the books and records of
the company, is a mere conclusion of law.

3. The determination of the Supreme Court, 
that it was not necessary for the relator to pre­
sent a demand to the Board of Directors of the 
Company requesting permission to examine the 
books.

4. The determination of the Supreme Court, 
that the return shows that there was no Board of 
Directors qualified to act at the time the sup- 40

On
Mandamus.
On Appeal 
from 
Supreme 
Court.

10
Bertha E. F eick, Executrix, 

etc., of Charles A. Feick, de­
ceased,

H ill Bread Company, et al.,
Defendants-Appellants.

Relator-Respondent,

vs.

Grounds of 
Appeal.
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posed demand was made upon the President of 
the Company.

5. The determination of the Supreme Court, 
that the statement in the return that the relator 
prevented an election of a Board of Directors, is

IQ a mere conclusion based upon undisclosed facts.
6. The determination of the Supreme Court, 

that the return inferentially admits that a de­
mand in writing was made upon the President of 
the defendant Company.

7. The determination of the Supreme Court, 
that the return expressly admits the very facts 
upon which the relator bases her application.

8. The determination of the Supreme Court, 
that the defendants do not attempt to justify the

20 refusal of the President of Hill Bread Company 
to permit the examination applied for on the 
ground of lack of authority in that .official to 
grant it.

9. The determination of the Supreme Court, 
that the allegations in the return that full and 
complete reports showing the condition of the 
business of the corporation, all as stated in para­
graph 5 of the return, furnished no legal excuse

§0 for denying the relator’s application for a writ 
of mandamus.

10. The determination of the Supreme Court, 
that the return which states that the relator has 
no personal interest in the shares of stock stand­
ing in her name as executrix of the last will and 
testament of Charles A. Feick, deceased, and 
has not been requested by the creditors of the 
Estate of Charles A. Feick, deceased, or author­
ized by any court to take proceedings as such

40 executrix to obtain an examination of the books
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of the said company, is insufficient and does not 
present any legal excuse for denying the rela­
tor’s application.

11. The determination of the Supreme Court, 
that the statement in the return, that the object 
of the relator in this proceeding is to have a 
stranger not connected with the company, get in- 
formation so as to speculate in the stock is a 
mere conclusion based upon assumed facts not 
disclosed, and is not a statement of fact admitted 
by the demurrer to be true.

12. The judgment of the Supreme Court sus­
taining the demurrer, and directing that a 
peremptory writ of mandamus should be allowed.

FRANK E. BRADNER,
Attorney of Appellants. gn

Service acknowledged by P itney, H ardin & 
Skinner, Attorneys for Relator, April 30, 1918.
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Abstract of the Case.
This is an appeal from the judgment of the 

Supreme Court sustaining a general demurrer 
to a return to an alternative writ of mandamus. 
The writ was allowed after hearing on rule to 
show cause, and the opinion of the court allow­
ing the writ, is printed on p. 1.

The writ (p. 5) is directed to Hill Bread Com­
pany and John J. Hill, its president. It is not 
directed to John J. Hill in his individual capa­
city. The return to the writ (p. 11), purports 
to be made by Hill Bread Company, by John 
J. Hill, its president, and is in effect the joint 
return of the Company and its president, inso­
far as the president had power to make a return 
for the Company, acting on his own responsibil­
ity. It is deemed that a comparative analysis 
of the allegations in the writ and in the return, 
will aid the court, as showing what facts are 
admitted and what are in dispute. The writ 
contains 12 paragraphs, and the return contains 
6 paragraphs.

1. Paragraph 1 is admitted.
2. Paragraph 2 is admitted.

Bertha E. F eick, as Executrix 
of Charles A. F eick,

Relator-Respondent,

vs.

On Appeal 
from 
Supreme 
Court.
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3. Paragraph 3 is admitted.
4. Paragraph 4 is admitted.
5. Paragraph 5 is admitted, except the allega­

tion that “ Bertha E. Feick has no knowledge of 
the present value of the shares of stock of said 
Hill Bread Company;” and Paragraph 5 of the 
return alleges that “ full and complete reports 
of the condition of business of the Company, 
showing its financial condition, surplus, reserves, 
undivided profits, investments, cash on hand and 
in bank, and depreciation or losses in the prop­
erty, and generally the exact financial condition 
of the Company have been made to the stock­
holders of the Company, including the relator, 
at annual meetings covering the years 1912, 1913, 
1914, 1915 and 1916, and that at each of said 
meetings, the relator by her representatives on 
the Board of Directors, had the opportunity to 
inspect the said reports and to make copies 
thereof; and that the book value of the stock 
of the company is a mere matter of calculation 
and could be ascertained from the reports afore­
said. ’ ’

6. Paragraph 6 is admitted, except the impli­
cation that the relator is without full and accur­
ate knowledge of the value of the stock, which 
portion is answered by Paragraph 5 of the return 
as aforesaid.

7. Paragraph 7 is answered by Paragraph 1 
of the return, in which it is alleged that the 
President of the Company “ has no authority 
to permit any person to examine the books and 
records of the Company, or to take copies there­
of, and that the power to permit any person other 
than a director or officer of the Company, to 
examine the books and take copies thereof, is
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vested solely in the Board of Directors of the 
Company.”

Paragraph 7 is also answered by Paragraph 4 
of the return, which denies that the President 
of the Company has ever refused to give infor­
mation to the relator personally, or to permit 
her with the assistance of her representatives on 
the Board of Directors, to examine the books, or 
to take copies thereof, and has expressly stated 
that he has no authority to give such permission.

8. Paragraph 8 is answered by Paragraph 4 
and Paragraph 5 of the return, as stated.

9. Paragraph 9 is answered by Paragraph 4 
of the return.

10. Paragraph 10 is answered by Paragraph 
5 of the return. ,

11. Paragraph 11 is admitted.
12. Paragraph 12 alleges the object of the 

inspection requested, and is answered by Para­
graph 6 of the return, in which it is distinctly 
alleged that the “ object in this proceeding, is to 
have a stranger not connected with the Company, 
get information so as to speculate in the stock.” 
The Supreme Court held, that some of the mat­
ters set up in the return, were not sufficiently 
pleaded as facts, and were therefore, not ad­
mitted by the demurrer; and that other matters 
set up, did not constitute any excuse for not 
complying with the command of the writ.

Twelve grounds of appeal are stated at p. 27, 
and they may be combined in the following:—

Specifications of Error.
1. The determination of the Supreme Court, 

that the return does not allege as a fact the 
want of authority of the President of the Com-
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pany to permit any person to examine the books 
and records of the Company.

2. The determination of the Supreme Court, 
that a preliminary application to the Board of 
Directors of the Company, is unnecessary.

3. The determination of the Supreme Court, 
that the return contains an express admission 
of the very facts on which the relator bases her 
application.

4. The determination of the Supreme Court, 
that the allegations in the return that full and 
complete reports showing the condition of the 
business of the corporation, were annually made 
to its stockholders, including the relator, etc., as 
stated in Paragraph 5 of the return, furnished 
no legal excuse for denying the relator’s appli­
cation for a writ of mandamus.

5. The determination of the Supreme Court, 
that the allegation in the return, that the relator 
is only interested as the representative of credi­
tors of the insolvent debtor’s estate, and has 
not been requested by the creditors, or au­
thorized by any court to take this proceeding, 
furnishes no legal excuse for denying the rela­
to r’s application.

6. The determination of the Supreme Court, 
that the allegation in the return, that the object 
of the proceeding, is to have a stranger get in­
formation so as to speculate in the stock, is a 
mere conclusion based upon assumed facts not 
disclosed.



5

Brief of Argument.

POINT I.

The return alleges these facts, which are 
admitted by the demurrer:

1. The want of power in the President of the 
Company to comply with the request of the re­
lator and with the command of the writ.

The return in Paragraph 1 alleges that the 
President has no authority to permit any person 
to examine the books, and that the power to 
permit any person other than a director or offi­
cer of the Company, to examine the hooks, is 
vested solely in the Board of Directors of the 
Company.

How could the statement be made with any 
more certainty. It is not an argument, that the 
President has no power by virtue of his office, 
or that the power is vested in the Board of 
Directors by law, but it is a clear statement that 
the sole power to permit stockholders to examine 
the books, is vested in the Board of Directors. 
The clear inference is that the power is so vested 
by the by-laws of the Company.

The Supreme Court (at p. 19) seems to have 
overlooked the concluding clause of the para­
graph in the return, which alleges that the power 
is vested solely in the Board of Directors.

2. The present inability of the Board of 
Directors to act, because there is a vacancy, 
which the relator refuses to till by preventing 
an election.

It seems to be assumed by the Supreme Court, 
that this statement in Paragraph 3 of the return, 
relates to the situation at the time the alleged 
request for permission to inspect the books was
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made, as it is stated in the opinion on p. 20, 1. 
22:—‘ ‘ It appears from the return that there was 
no Board of Directors qualified to act.” This is 
clearly a misapprehension of the fact stated in 
the return as follows:—“ That there is now no 
Board of Directors qualified to act.” The fur­
ther statement is made in the return, that the 
relator is in control of 50 per cent of the stock 
of the Company, and has prevented' an election 
to fill a vacancy, so as to constitute a lawful 
Board of Directors, The express statement is 
made that there is now no Board of Directors 
qualified to act, and that the relator prevents an 
election to fill a vacancy. The inference is, that 
there is a vacancy in the Board which can only 
be filled by an election by the stockholders.

The argument in the Supreme Court’s opinion 
is, that the prevention of the election may be the 
exercise of a lawful act. That may be so, but 
the fact still remains that the election is pre­
vented, and there is no Board of Directors quali­
fied to act upon the relator’s request.

3. The President of the Company alleges that 
he has never denied permission to the relator 
personally, or with the assistance of her repre­
sentatives on the Board of Directors, to examine 
the books, or to make copies thereof, but has 
refused to permit any accountant or person not 
connected with the Company, to examine the 
books, and has stated that he has no authority 
to give such permission. This is an allegation 
of a fact, that the President of the Company 
has refused for a given reason, to permit any 
accountant or person not connected with the 
Company to examine the books.

The argument in the opinion is (p. 21) that 
the defendant does not attempt to justify the



refusal of the President, on the ground of lack 
of authority in that official to grant it. I  think 
his statement, that he had no authority, made at 
the time the request was made, is a justification 
of his refusal.

The return alleges as a fact, that the President 
of the Company, knowing that the sole power to 
permit inspection and examination of the books 
by any person other than a director or officer, was 
vested in the Board of Directors, refused to per­
mit the relator to have the services of an ac­
countant or person not connected with the Com­
pany to assist her in the examination of the 
books, or to take copies thereof. The return 
alleges a fact, which is admitted by the demurrer.

4. The return alleges that the object of the 
relator in this proceeding, is to have a stranger 
not connected with the Company, get informa­
tion so as to speculate in the stock.

The return must be read in its entirety, and 
reading this clause in connection with the previ­
ous statements in the feturn, to the effect that 
the relator had received annually full and com­
plete reports of the condition of the business 
of the Company, make it clear that this allega­
tion that her object is to have someone speculate 
in the stock,, is an allegation of a fact. She does 
not wish to assume the responsibility of making 
disclosures.

The Supreme Court holds that the statement 
is a mere conclusion based upon assumed facts 
not disclosed, but the statement is made without 
qualification and is a matter of fact which calls 
for a denial by the relator.

In the opinion of the Supreme Court, on allow­
ing the writ originally (p. 2), it is said that the
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application of the petitioner appears to he made 
in good faith. But that finding is not conclu­
sive, and the defendants are entitled to have the 
fact tried as to what the object is in this pro­
ceeding. How could the fact be otherwise stated. 
It certainly is not necessary to disclose the evi­
dence to support the allegation.

POINT II.

The defendants were entitled to judgment 
upon the demurrer for these reasons:

1. Until the Board of Directors has refused 
to act or has acted illegally, the relator is not 
entitled to a writ.

The general rule is, that a member of a cor­
poration or association, must exhaust the remedy 
provided by the corporation or association before 
applying to the courts. It is true, that in Gar- 
cin v. Trenton Lumber Mfg. Co., 60 At. 1098, it 
is stated that the relator in that case applied to 
the President of the Company in writing for 
permission to examine the books of the Company, 
which was refused.

This case is clearly distinguishable from that 
because in the case cited, it does not appear that 
the President ivas without power to act.

People v. Thro op, 12 Wendell 184, is not in 
point, as it was a contest between a member of 
the Board of Directors and the Board which had 
refused him permission to inspect certain books.

The argument in the Supreme Court opinion 
regarding the person to whom the writ should be 
directed, it is respectfully submitted, is not in 
point. The question is, whether the relator is 
obliged to seek relief first from the Board of 
Directors. If after the refusal to act, or illegal
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action of the Board, a writ is granted, it is per­
haps immaterial to whom the writ is granted.

It is alleged in the writ in Paragraph 7 that 
the President of the Company is in full posses­
sion and control of all knowledge and informa­
tion, and the sources of such information as to 
the condition, profits, earnings, expenses, assets, 
liabilities, investments and dividends of said 
Company, and under whose direction and control 
all the books, records, papers, documents are

The return shows that the relator prevents the 
election of a director so as to have a Board quali_ 
fied to act, with the result, that the burden of 
conducting the business is put upon the Presi­
dent. His increased burdens caused by either the 
neglect or willful act of the relator and her 
representatives, do not increase his powers. He 
may be required as a witness to disclose his 
knowledge of the business, but he certainly is not 
required to make any such disclosures in answer 
to the alternative writ. It is true that the books 
are in his control, but not because he has the 
power to control them, but because the relator 
aud her directors have put him in that position, 
putting a burden upon him, but giving him no 
power. It may be argued that even if there 
were a full Board of Directors, the relator could 
not accomplish anything with the Board, because 
there would be a deadlock. That might be her 
misfortune, but it would be no ground for allow­
ing a writ of mandamus, to enforce an examina­
tion of the books.

It is stated in the opinion, on p. 2, that since 
1913, no dividends have been paid, Manifestly, 
if no dividends have been paid, it is because 
no dividends have been declared, and it may be
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that no dividends have been declared, because 
there has been no Board of Directors to declare 
them.

2. The relator admits that she has received 
full and complete reports showing the condition 
of the business of the corporation annually and 
covering a period of six years, and that she by 
her representatives on the Board of Directors, 
has had the opportunity to inspect the reports 
and to make copies thereof; and necessarily ad­
mits the allegation that the book value of the 
stock of the Company is a mere matter of calcu­
lation and could be ascertained from the reports 
made to her.

It is argued in the opinion of the Supreme 
Court, that the reports may have been inaccurate, 
and may not have truly represented the business 
affairs and condition of the Company. The re­
lator has not alleged that the reports were inac­
curate and untrue; she does not allege that any­
thing has been concealed or misstated. If she 
already has all the information that could be 
gotten out of the books necessary for the purpose 
of figuring out the value of the stock, why should 
she be permitted to have an expert accountant 
go through the books again, for a period of five 
or six years, and especially, when it is not al­
leged or even intimated, that the reports made 
to her are inaccurate or untrue. If she is unable 
personally to figure out the value of the stock, 
she certainly can employ somebody to assist her, 
but her ignorance and incompetence are not suf­
ficient reasons to justify the writ in this particu­
lar case.
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3. The relator as representative of creditors 
of an insolvent debtor is not entitled to the re­
lief asked.

It is admitted’ that she has no personal interest 
as an individual owner of the stock. She is be­
fore the court in her representative capacity 
only. She was made executrix by the will of 
her husband, but the estate having been adjudged 
to be insolvent, she derives her power now en­
tirely from the statute and from the order of the 
Orphans’ Court. She is chargeable with the 
value of the stock as fixed by the appraisers, 
and contained in the inventory. If it is neces­
sary to sell the stock, the relator following the 
ordinary practice, should offer it for sale, and 
should report to the court any bid that she may 
have been able to get, and apply for leave to 
sell. The Orphans’ Court could then require her 
to disclose what information she has of the con­
dition of the Company, and could authorize the 
sale, if satisfied that the amount offered, is a fair 
and reasonable price. If upon such an applica­
tion being made to the Orphans’ Court, it should 
be made apparent that the information given to 
the relator by the annual reports, or obtained 
by her representatives on the books, is inaccur­
ate or untrue, the relator could then be directed 
by the Orphans’ Court to take any proceeding 
necessary to obtain accurate and truthful facts.

It does not appear that there is any present 
necessity for the information for which she now 
asks. The ordinary rule is, that a trustee ih 
cases of insolvency must have permission from 
the court to which he is accountable, for leave 
to bring any action at law or in equity.

It is stated in the opinion of the Supreme 
Court, on p. 2 :—The petitioner seeks to inspect 
the books and records of the Company, and to



ascertain its condition, profits and earnings solely 
for the purpose of ascertaining the value of the 
stock held by her as executrix, with a view to 
considering the advisability of disposing of the 
same. She there admits in her petition that 
she is not acting by direction of any court, but 
she only seeks information for the purpose of 
considering the advisability of disposing of the 
stock, and not because it is necessary to sell the 
stock, or because any court has authorized her 
and directed her to sell it, or has authorized her 
to take proceedings to get the information. She 
seeks it for the purpose of consideration only. 
As the representative of creditors, she should 
only act in the interest of the creditors and take 
legal proceedings only when authorized to do so.

4. The demurrer admits that the object of the 
relator is to have a stranger not connected with 
the Company get information so as to speculate 
in the stock.

Bearing in mind that this relator has not been 
authorized by the Orphans’ Court to take any 
proceedings, and that she has stated that she 
desires the information for the purpose of consid­
ering it, that is, for the purpose of determining 
for herself whether it is advisable to dispose 
of the stock, and that there is no apparent neces­
sity for disposing of it, and that she has received 
all necessary information to ascertain the book 
value of the stock, what can be her object in 
having an expert accountant go over the books 
of this company for a period of five years or 
more!

She does not allege that the books have been 
fraudulently kept. She does not allege that the 
statements made to the stockholders are in any 
respect inaccurate or incomplete, or untruthful,



13

or that anything is being concealed. Why then 
does she want an expert accountant?

The return alleges that she wants a stranger 
to get information so that he can speculate in 
the stock. This allegation is admitted, and there­
fore, it is admitted that the application is not 
made in good faith. If the return is good in part 
and bad in part, and that portion which is un­
objectionable may be separated from that which 
is defective, a demurrer to the entire return will 
not be sustained.

Queen v. Mayor of New Windsor, 7 Ad. 
& E. (N. S.) 908.

It is contended that the return is certainly 
good in these respects:

It shows that the relator has not made any 
attempt to obtain action by the Board of Direc­
tors, and that she has from time to time received 
all the information that is required to ascertain 
the book value of the stock, and therefore, even 
assuming that the other parts of the return are 
defective, the defendants were entitled to judg­
ment on the demurrer.

It is respectfully submitted that the judgment 
of the Supreme Court should be reversed and a 
judgment directed in favor of the defendants on 
the demurrer.

FRANK E. BRADNER,
Of Counsel with Appellants.
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Brief of Relator-Respondent.

This is an appeal from the judgment of the 
Supreme Court sustaining the demurrer of the 
relator to the return filed by defendant Hill 
Bread Company to an alternative writ of man­
damus allowed by the Supreme Court. The 
alternative writ was allowed upon the return 
of a rule to show cause after testimony had 
been taken and argument thereon. The opinion 
of the Supreme Court allowing the alternative 
writ is found in case, page 1.

Respondent is doubtful, under the present 
practice, whether this Court will take cognizance 
of the present appeal for the reason that pro­
ceedings upon the prerogative writs are not 
governed by the new practice act (1912). It is 
submitted that a writ of error should have been 
sought.

Bertha E. Feick, executrix of the will of her 
husband, Charles A. Feick, who died September 
30, 1911, obtained the writ for the purpose of 
compelling defendants to permit an examination 
of the books of the company by her as a stock-

H ill Bread Company, et cd., On

of Charles A. Feick, from
Relator-Respondent, Supreme 

VS' Court.

Facts.
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holder in order that she might ascertain the 
value of the stock held by her as executrix.

Hill Bread Company was organized as a New 
Jersey corporation in April, 1899, with an au­
thorized capital stock of $100,000, divided into 
shares having a par value of $100 each, of which 
200 shares is the entire amount issued and out­
standing. Upon the incorporation, Charles A. 
Feick became the owner of 100 shares and John 
J. Hill, the president and one of the defendants, 
became the owner of 80 shares, the remaining 20 
shares now being held by one Doyle. After 
Bertha E. Feick had qualified as executrix, the 
estate of her husband was decreed to be insol­
vent by the Essex County Orphans’ Court and 
the executrix has been engaged in liquidating the 
assets of the estate and realizing the best pos­
sible prices for the benefit of the creditors. At 
the time of Mr. Feick’s death the Hill Bread 
Company stock owned by him was appraised at 
$500 per share, but Mrs. Feick has found no 
purchasers at said price and has had offers of 
purchase at much below the said figure. She 
alleges in the writ that she does not know the 
present value of the shares and that there have 
been no sales thereof to establish a market value. 
The entire stock is held by the three parties 
mentioned above, except that Carl A. Feick and 
Benedict Prieth hold qualifying shares as direc­
tors, representing the executrix.

The writ alleges that Mr. Hill is the president 
of the company and sole executive manager and 
that he has full possession and control of all 
knowledge and information and the sources of 
such information as to the condition of the com­
pany in detail. Under his direction and control 
all the books, records and papers of the company 
are kept. Mrs. Feick has applied to Mr. Hill
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for detailed information in order that she might 
learn the valne of the stock, but Mir. Hill has 
refused to give the information or to permit any 
of the employees to do so. Mr. Feick and Mr. 
Prieth have naturally been unable to give the 
information, although they have been requested 
to do so, as Mr. Hill has entire control. Mrs. 
Feick, before beginning these proceedings, served 
notice in writing upon the Hill Bread Company 
and Mr. Hill, requesting an opportunity to exam­
ine the books as a stockholder, stating that she 
wished such permission in order to get informa­
tion as to the value of the srtrock. She also re­
quested the aid of skilled accountants, alleging 
her ignorance of bookkeeping, but both requests 
were refused. The executrix regularly attended, 
by proxy,, or by agent, the stockholders’ meet­
ings, but could not there learn the value of the 
stock. The office and books of the company are 
at Newark.

The executrix, the relator herein, specifically 
alleges that her purpose in applying for leave 
to inspect the books is to learn in detail the con­
dition of the company so as to judge whether 
the shares of stock are still of the value at which 
they were appraised, or whether they have de­
preciated to an extent that would make it her 
duty to accept and recommend to the Orphans’ 
Court the offers which she has received for the 
stock at a lower price.

It must be apparent to the Court that Mrs. 
Feick, in good faith, is attempting to exercise 
her rights as a stockholder in order to perform 
her duties as executrix of an insolvent estate. 
She ought to have the information she seeks 
in order to act intelligently upon the offers she 
has received and to be able to advise the Court, 
It will also be obvious to the Court that the only
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person who is obstructing her and who has con­
stantly obstructed her in this exercise of her 
rights and performance of her duties is Mr. Hill, 
the owner of almost all the other half of the 
outstanding stock, and the president of the com­
pany. ,

The opinion of the Supreme Court on the 
granting of the alternative writ declares the 
existence of a deadlock and finds that the appli­
cation was made in good faith.

The return does not deny the allegations of 
the alternative writ.

The writ is directed to Hill Bread Company 
and John J. Hill, its president. The return be­
gins (case, p. 11) “ Hill Bread Company by John 
J. Hill, its president, makes the following re­
turn,” etc., and is signed “ Hill Bread Company 
by John J. Hill, president.” There is no return 
made to the writ by John J. .Hill as an indi­
vidual, although the appellants in their argu­
ment assume it to be a joint return. The Su­
preme Court on the demurrer found that the 
return was made by the company alone (case, 
p. 19, 1. 10).

The proceedings on mandamus have been un­
affected by the Practice Act of 1912 and the 
alternative writ still remains as a narratio of 
relator’s cause of action, to which the defendant, 
or respondent, must plead after common law 
forms. Its pleadings must show either perform­
ance of the command of the writ or some legal 
excuse for not performing it. I t may traverse 
the material allegations of the writ or plead in 
confession and avoidance.

In the present case, Hill Bread Company, the 
only answering defendant, has not traversed any
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of the material allegations of the writ directly 
and specifically, except apparently in paragraph 
4 of the return (case, p. 12, 1. 10). It there 
asserts that Mr. Hill, as president, never denied 
permission to relator personally or with the 
assistance of Mr. Feick and Mr. Prieth to ex­
amine the books, which is apparently a traverse 
of the last averment of paragraph 9 of the writ 
(ease, p. 7, 11. 38 to 40). But paragraph 9 al­
leges that the request for opportunity to inspect 
the books was coupled with a request for per­
mission to use the assistance of a skilled ac­
countant, and paragraph 4 of the return admits 
that Mr. Hill has refused to permit any account­
ant or person not connected with the company to 
examine the books. The right to use an ac­
countant is one of the most important issues in 
this ease.

In paragraph 10 of the writ (case, p. 8,11.1-10) 
Mrs. Feick says that she has been unable to 
learn the value of the stock by attending meet­
ings of the stockholders. Paragraph 5 of the 
return (case, p. 12) alleges that reports of the 
condition of the business was made to the stock­
holders at the annual meetings and that the book 
value of the stock could be ascertained there­
from, which does not squarely meet the relator’s 
allegations, supported by her statement of her 
ignorance of bookkeeping (case, p. 7, 11. 34-37). 
The reports so alleged to have been submitted 
to the stockholders are not set forth in the 
return for the Court to judge whether the book 
value could be ascertained therefrom. So the 
allegation of the return is a mere conclusion of 
the pleader without the support of the evidential 
facts necessary to sustain it.

State ex rel National Bank v. Jessup & 
Moore Go., 4 Boyce (Del.), 248; 88 Atl. 449.
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State v. Ice (W. Va.), L. R. A. 1915, D. 
288; 84 S. E. 81.

The return presents no excuse for not per­
forming the command of the writ.

The return sets up certain matters which the 
defendant conceives to he sufficient to justify its 
non-performance of the command of the writ. It 
alleges that the president had no power to per­
mit the examination; that a preliminary applica­
tion therefore should have been made to the 
hoard of directors of the company ; that the re­
ports to the stockholders were sufficient to fur­
nish relator with the information she requested; 
that she has no personal interest in the applica­
tion and therefore no right to examine the books 
without express authority from the Orphans' 
Court, to which she is subject, and finally alleges 
that “ her object is to have a stranger not con­
nected with the company get information so as 
to speculate in the stock.” The Supreme Court 
said in deciding the demurrer (case, p. 24) that 
this allegation with its innuendo of bad faith was 
“ a mere conclusion based upon assumed facts 
not disclosed.” In granting the writ it said 
(case, p. 2, 1. 23) :

“ We think the application of the peti­
tioner in that regard is made in good faith, 
and under the facts stated, a writ of alterna­
tive mandamus should issue.”

This Court has only to determine whether 
there was error in the judgment of the Supreme 
Court that the return did not set up a legal 
excuse for not performing the command of the 
writ.
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The presidents lack of authority.
The appellant endeavors under this head to 

maintain that a stockholder’s common law right 
to inspect the books of the corporation of which 
he is a member, can be defeated by a lack of 
power in the president of the corporation to 
grant it. The same defense has been raised else­
where and has been decided to be without sub­
stance.

State ex ret Burke v. Citizens Bank, 51 
La. Ann. 426; 25 So. 318.

Swift v. Richardson, 7 Houst. (Del.) 338; 
6 Atl. 856.

In the latter case the Court said at page 864:
“ It is not in the power of the corporation 

to prohibit their president and agent from 
obeying the mandate of the Court below. 
Courts of law are not prohibited from ex­
ercising their rightful jurisdiction by such 
feeble authority, nor will they heed such im­
potent obstructions. If they have jurisdic­
tion., in all proper cases they will proceed 
to judgment, and execute their judgments in 
the manner the law provides.

The common law right of a Stockholder to 
inspect the books of a corporation of which he is 
a member, is well settled and has been recognized 
in this state repeatedly.

Huylar v. Cragin Cattle Co., 40 N. J. E. 
392.

Rosenfeld v. Einstein, 46 N. J. L. 479.
Garcin v. Trenton Rubber Mfg. Co., 60 

Atl. 1098.
Hodgens v. United Gopher Co., 67 Atl. 

756.
Cook on Corporations, 7th Ed., Sec. 511.



8

The allegation of the defendant that the presi­
dent has no authority is unsupported by any 
extract from the by-laws and therefore, as the 
Supreme Court well said, “ Is a mere conclusion 
of law” (case, p. 19, 1. 19) unsupported by any 
facts. If the proposition asserted derives sup­
port from the statute or common law of New 
Jersey, we confess to being unable to find any 
such support, nor has the appellant cited any. 
If support is derived from any instrument bind­
ing on the relator as a stockholder, such as a 
provision in the by-laws, such a by-law is in­
valid.

Hodqens v. United Copper Co. (N. J.) 
67 Atl. 756.

People v. Throop, 12 Wend, 183.
State v. Jessup $  Moore Paper Co., 1 

Boyce, 379; 77 Atl. 16; 30 L. R. A. (N. S.) 
290.

But the lack of authority is no excuse for non­
performance of the command of the writ. The 
president is directed as a ministerial officer by 
the command of the Court to permit relator to 
exercise the right which the Court has declared 
by the issuance of this writ to be hers. “ The 
command of the writ stands for the corporate 
order” as was said in Freeholders of Mercer v. 
Penna. R. R. Co., 42 N. J. L. 491. The presi­
dent is merely required thereafter to act as the 
custodian of the books and the writ is properly 
directed to him as such custodian.

See People v. Throop, supra.
High’s Extraordinary Legal Remedies, 

Secs. 311, 545.
Cook on Corporations, Sec. 516.
Swift v. Richardson, 7 Houst. (Del.) 338; 

6 Atl. 856.
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The necessity of action by the Board of 
Directors upon relator’s demand.

The argument of the appellant that applica­
tion should have been made first to the Board of 
Directors is met by the averment in the writ, 
which is not traversed, as to the demand in 
writing upon the Hill Bread Company and John 
J. Hill on September 25, 1916 (case, p. 7, 11. 20- 
30). A demand upon the company is a demand 
upon its directors and has been sufficiently 
averred in the writ. The return also contains 
the admission that there is no Board of Direct­
ors qualified to act (case, p. 11, L 39), so that 
respondent admits that an attempted demand 
would have been futile.

But it is established that a demand upon the 
directors was unnecessary. The defendant for­
gets that right of inspection of a stockholder is 
a common law right and not one subject to the 
discretionary control of the Board of Directors. 
If  it were subject to the discretion of the di­
rectors, certiorari would be the proper remedy 
for reviewing their action rather than manda­
mus which has been established in this State to 
be the proper remedy.

Fuller v. Hollander & Co. (E. & A.) 61 N. 
J. Eq. 646, at 652.

A stockholder *s right of inspection may not be 
absolute but the only restriction upon it is that 
it must be for a proper purpose and at a proper 
time, which facts have already been declared 
favorably to the relator in this case by the action 
of the Court in granting the alternative writ. 
The Supreme Court in its opinion (p. 19, 1. 35), 
decides that an application to the Board of Di­
rectors is unnecessary. To require such an 
application assumes that the Board of Directors
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in its discretion has the power to deny an inspec­
tion of the hooks and that when it has been 
denied an inspection may not be compelled. No 
authority is produced and we venture to say 
none can be produced to support such a proposi­
tion. The authorities seem to hold that any at-* 
tempted interference with the stockholders’ com­
mon law rights is unlawful and invalid. Hodgens 
v. United Copper Co. (N. J.) 67 Atl. 756. The 
statement in the return that relator prevents an 
election to fill a vacancy in the Board of Direct­
ors is utterly immaterial as it is apparent from 
the allegations of the return that there are 
three directors capable of acting and that there 
is only one vacancy so that there is a quorum 
qualified for the transaction of business, and ob­
jection can only be raised to a vacancy by a 
stockholder or possibly the attorney general of 
the state upon quo warranto.

Reports to the stockholders.

The demurrer admits that reports were made 
to the stockholders at the annual meetings 
but the writ alleging attendance at the annual 
meetings, avers that relator was unable to learn 
therefrom the actual value of the stock or the 
condition of the company (case, p. 8, 11. 1-10). 
The reason for her inability is found elsewhere 
in her statement of her ignorance of bookkeeping 
(case, p. 7, 1. 35), and her request for expert ac­
countants as assistant (case, p. 9, 1. 25). It must 
be remembered that Charles A. Feick, in his life­
time, the owner of one-half of the stock of this 
company was undoubtedly familiar with its con­
dition and with all the details of its financial 
statements, but that his widow has not the back­
ground of information that he had and that she 
has not the mental grasp of figures necessary to
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understand the statements and reports of stock­
holders. The averment in the return that thei 
book value of the stock could be ascertained by 
mere calculation is a conclusion of the pleader. 
The reports are not set forth from which the 
Court may determine whether the statement is 
well founded or not.

The relator in this proceeding is seeking to 
learn the market value of the stock and the 
mere ascertainment of the book value is not a 
conclusive answer to her request. There may be 
many things to be learned from an examination 
of the books, such as the times and rates of divi­
dends, the reserves, etc., that would vitally af­
fect the value of the stock.

Relator as a stockholder of the company can 
not be required to accept copies or extracts from 
the books of the company in lieu of her right to 
inspect the books themselves.

State v. Jessup Moore, 4 Boyce (Del.)
248; 88 Atl. 449,

Swift v. Richardson, supra.
Kuhback v. Irving Cut Glass Co., 220 Pa. 

427; 69 Atl. 981, 20 L. R. A. (N. S.) 185.
Phoenix Iron Co. v. Commonwealth, 113 

Pa. St. 563; 6 Atl. 75.
Her right to make copies is as complete as her 

right to inspection. Cincinnati Volksblatt v. 
Hoffmeister, 62 Ohio St. 189; 56 N. E. 1033. She 
should be allowed the opportunity of inspecting 
the books if only for the purpose of verifying 
or analyzing the reports made to her or the other 
stockholders.

The command of the writ is not answered by 
the return, in that the writ requires that relator 
be allowed to inspect the books of account, min­
utes of directors’ and stockholders’ meetings, pa-
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pers and documents showing income, the sources 
thereof, the disbursements, expenses of mainte­
nance and operation, profits, assets, amount, items 
and value of property, amount of liabilities, the 
nature thereof, to whom payable, dividends de­
clared and paid. The only items which the re­
turn alleges the reports show are financial condi­
tion, surplus, reserves* undivided profits, invest­
ments, cash on hand and in bank, and deprecia­
tion. To the extent that the return does not 
supply relator with knowledge and information 
of the other items it is insufficient as an answer 
to the writ.

Relator’s right to the assistance of an 
accountant.

The Supreme Court, in its opinion (ease, page 
20), deals with paragraph 4 of the return (case, 
page 12),where the defendant admits that Mr,Hill 
has refused to permit any accountant or person 
not connected with the company to examine the 
books or take copies thereof. The Supreme 
Court clearly sees that the defendant has ad­
mitted its refusal of the most important part of 
the relief asked by the relator and * says that the 
justification of the defendant is upon the ground 
of lack of authority in the president rather than 
upon a denial of the right of the relator to the 
assistance of an accountant. The Supreme Court 
declares the weight of authority in this country 
to be ‘‘that a stockholder may employ an expert 
accountant not connected with the corporation 
to assist him in making the examination”  (case, 
page 21, lines 21 to 30). The appellants in the 
7th and 8th grounds of appeal apparently at­
tempt to raise this question for review, but the 
brief of the appellants does not present any 
argument against the relator ’s right to have the
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assistance of an expert accountant in her exam­
ination. Apparently, this ground of refusing the 
inspection is abandoned and it is not necessary 
for relator on this appeal to deal with the ques­
tion. It may be proper, however, to add to the 
authorities cited by the Supreme Court the fol­
lowing:

State v. Bienville Oil Works Co., 28 La. 
Ann. 204.

Ellsworth v. Dorwart, 95 Iowa, 108; 63 
N. W. 588.

State v. Ice (W. Va.), L. R. A. 1915, D, 
288; 84 S.- E. 81.

Mitchell v. Rubber Reclaiming Co. (N. J. 
Ch.), 24 Atl. 407.

Phoenix Iron Company v. Commonwealth, 
113 Pa. St. 563; 6 Atl. 75, at 80.

Varney v. Baker, 194 Mass. 239; 80 N. E. 
524.

Machen v. Machen & Mayer Co. (Pa.), 85 
Atl. 100.

Cincinnati Volksblatt Co. v. Hoffmeister, 
62 Ohio St. 189; 56 N. E. 1033.

People v. Columbia Paper Bag Co., 103 
A. D. 208; 92 N. Y. Supp. 1084.

State v. Citizens’ Bank, supra.

The right of a stockholder to the assistance of 
an expert was conceded in Huylar v. Cragin Cat­
tle Co., 40 N. J. Eq. 392, 398, and Garcin v. Tren­
ton Rubber Mfg. Co., 60 Atl. 1098 (N. J.), al­
though in the last case the applicant was denied 
assistance until it appeared that it was neces­
sary.

As relator was entitled to the assistance of 
an expert in the examination of the books, it is 
no legal excuse for the refusal of the president 
that she wishes the assistance of an expert. The 
fourth paragraph of the return, therefore, sets 
up no defense.
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Relator’s interest in the relief asked.

Appellant contends that because relator is exe­
cutrix of an insolvent estate, she cannot proceed 
as an individual stockholder could in like cir­
cumstances. She is chargeable, as the Supreme 
Court recognizes, with a greater degree of dili­
gence, being in a fiduciary relation, than an in­
dividual with relation to his own stock. She 
avers in her writ the amount at which the stock 
is charged to her in her inventory. She sets 
forth that she has received offers for its pur­
chase which are much below the amount at which 
the stock is charged to her. For her own pro­
tection and the protection of the creditors whose 
sole interests she represents, she should be af­
forded every possible assistance in learning the 
value of the stock held by her. There can be 
no question of selfish interest in this proceeding. 
The estate is insolvent. The executrix cannot 
profit in the slightest degree by the sale, but she 
is balked and resisted at every turn by Mr. Hill 
the president of the company who happens to be 
in control of the office and books of the company 
and the owner of nearly all of the balance of the 
stock. One begins to suspect that there is a sin­
ister motive in this denial of right to one who is 
a one-half owner of the company. The situation 
should lead the Court quickly to lend its assist­
ance to the executrix.

In the case of Stats, ex vet BurTce v. Citizens* 
Sank, 51 La. Ann. 42fi; 25 So. 318, the exact 
point here argued was decided in favor of the 
complainant.

In the case of State ex ret Brumley v. Jessup 
& Moore Paper Co., 77 Atl. 16, supra, the relator 
was forced to acquire the stock for his own pro­
tection as pledgee and the corporation contended
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he wished the information for improper pur­
poses. The Court in a vigorous opinion refused 
to assume such a violent presumption in the ab­
sence of clear allegations.

The allegation of improper motive.
The defendant makes as a part of its return, 

in the sixth paragraph, a statement by John J. 
Hill that relator’s “ object in this proceeding is- 
to have a stranger not connected with the com­
pany get information so as to speculate in the 
stock.” No facts are pleaded to support this 
statement. It is as the Supreme Court says at 
page 24, “ A mere conclusion based upon as­
sumed facts not disclosed” and is an attempt to 
inject at this late stage of the proceedings an 
issue already determined favorably to the stock­
holder.

The allegations of the writ as to the object of 
the inspection in paragraph 12 (case, p. 8), are 
not denied. No prior conduct of the relator or 
any other facts support the assertion and the 
Court will not assume, upon the mere statement 
of a defendant to this action who has not seen 
fit individually to file any return, that the rela­
tor’s motives are improper and such as to pre­
vent the granting of the relief she seeks.

This Court should not compel the relator upon 
this simple allegation to have recourse to a jury 
trial to determine the question of good faith in 
this proceeding when the Supreme Court has, 
in granting the writ, been satisfied upon testi­
mony taken on rule to show cause where the 
defendants had the opportunity to cross-exam­
ine and introduce testimony on their own be­
half.
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In Briming v. Hoboken Printing & Publishing 
Co., 67 N. J. L., at page 119, it was said that the 
proper purpose must appear by the proofs on 
the application for the alternative writ, implied­
ly saying that the question could not be raised 
at a later stage of the proceeding.

The test laid down by Vice-Chancellor Bird in 
Mitchell v. Rubber Reclaiming Co., 24 Atl. 407, 
one of the earliest cases in this state upon this 
subject is as follows:

“ The question of good or bad faith is only 
considered so far as it pertains to the par­
ticular allegation presented by the petition­
er. If such allegations show an essential 
right, he is entitled to relief unless the bad 
faith which is complained of and set up in 
opposition to such relief had its origin in 
the conduct of the petitioner in creating the 
condition or circumstances against which re­
lief is sought. If the charge upon which the 
party rests his case be free from odium, the 
general rule is that he is entitled to have 
that right protected, whatever may be his 
motive in asking the aid of the Court for 
that purpose. ”

See also, High’s Extraordinarg Legal Reme­
dies, Sec. 460.

There have been a number of cases where the 
defendant in the extremity of its resistance to a 
lawful right, has attempted to inject the issue of 
bad faith but in each of the following cases the 
Court has, in spite of that allegation by the* de­
fendant, granted the relief asked.

People v. Threap, 12 Wend, 183.
Kuhback v. Irving Cut Glass Co., 220 Pa. 

427; 69 Atl. 981, 20 L. R. A. (N. S.) 185.
State ex rel. Aultman v. Ice (W. Va.), 84

S. E. 181; L. R. A. 1915, D. 288.
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State ex rel. English v. Lazarus, 127 Mo. 
App. 401; 105 S. W. 780.

State ex rel. Brumley v. Jessup & Moore, 
30 L. R. A. (N. S.) 290; 77 Atl. 16 (Del.).

In the Brumley ease the Court said:
“ It would seem upon principle as well as 

authority that the plaintiff is entitled to such 
information. We cannot assume that he 
wants it for an improper purpose when 
everything in the record shows the contrary, 
or can the right be denied him because he 
might use it in a way that would injure the 
defendant. The business of the defendant 
is a part of his business and it is not to be 
assumed that he would do a thing which 
would be an injury to his own affairs.”

In conclusion, the respondent would remind the 
Court of all the circumstances of this applica­
tion, from whom it proceeds and in pursuance of 
what obvious duties and obligations, from whom 
the resistance proceeds, and of the technical and 
unworthy character of the opposition, and hav­
ing decided as the Supreme Court has, that the 
question of fact of good faith is not involved, to 
determine that there is nothing set forth in the 
writ which constitutes a valid legal excuse, in 
not performing the command of the writ.

Respectfully submitted,
PITNEY, HARDIN & SKINNER, 

Attorneys for Relator-Respondent.

E dward O. Stanley, J r.,
Of Counsel.








