
COURT OF ERRORS AND APPEALS.
IN  T H E  L A ST  RESORT IN  A L L  C A U SES, & C .

Between
John H. Post, William H. 
Post, James Watson Gulick, 
Sarah E. Allen, and Ezekiel 
B. Allen, her husband and 
Mary F.Hoagland date M ary  
F. Post), Appellants,

and

On Appeal 

from
10

John Herbert and Burr 
Tucker, surving Executors o f 
John Herbert, deceased, 
Joseph Thompson, and Abra-
ham Post, Respondents•

Chancery.

Bill of Complaint.

To H is Honor Theodore R u n yon , Chancellor o f  
the State o f  Hew J ersey :

H um bly com plain ing show unto you r Honor, 
your orators John Herbert and B u rr Tucker, sur- 20 
viving executors of the la st w ill and testament of 
John Herbert, deceased, of the county of Somerset 
and State o f New  Jersey, that on or about the first

New Jersey Stale Liurary



2

day o f M arch, 1856, John  Herbert, of the county of 
Somerset and State of New  Jersey, departed this 
life , having firs t d u ly  made and executed h is last 
w ill and testament, bearing date the 25th day of 
February, 1856, in  the words and figures, or of the 
substance and effect fo llow ing , that is  to say :

I, John  Herbert, of the tow nship of Bridgewater, 
county o f Somerset and State o f New  Jersey, do 
make, pub lish  and declare th is  m y la st w ill and 

10  testament in  m anner and form  fo llow ing  :

F irst.— I  order and d irect m y executors, hereinaf-
ter named, to pay a ll m y debts and other legal 
claim s against m y estate as soon after m y death as 
the same can be le g a lly  done.

Second.— I  give and bequeath to m y beloved wife, 
Jane, a ll m y household and k itchen  fu rn itu re , also 
m y negro woman, named M argaret or P e g ; also the 
use and possession of m y homestead dw elling  house 

2 o witl1 the garden belonging thereto ; also the use of 
the barn fo r the keeping of a horse and cow, and 
pasture fo r said cow j a lso a ll the firewood which 
she m ay need fo r her com fort, to be delivered at her 
door, a ll of w hich p riv ileges she is  to enjoy during 
her life .

Third. I  order and d irect m y executors to invest 
the sum of five thousand do lla rs in  some safe se-
cu rity , and the interest a rising  thereon pay over 
annua lly  to m y w ife du ring  her life , the interest to 
commence one day after m y death. A fte r the death 
of m y wife, I  order and d irect m y executors to d i-
vide the said sum of five thousand do lla rs in to  three 
equal parts, one th ird  part thereof to be pa id  to the 
ch ild ren  o f m y daughter, J u lia  Jane, to  be equally  
d iv id ed  between them, one th ird  part to be paid to 
m y son, John  Herbert, and the rem aining th ird  
part to be pa id  to m y daughter, Sarah Ann.

Fourth .— I  give and bequeath to the ch ildren of 
m y daughter, Phebe, the sum of two thousand dol-



lars, to be d iv ided  equa lly  between them, and to be 
paid to them as they respective ly atta in  the age of 
twenty-one years, together w ith  whatever interest 
may accrue thereon not used fo r the ir support and 
maintenance.

F ifth .— I give and devise to m y executors a ll 
that house and lo t of land  and prem ises conveyed 
to me by Peter and Ephra im  M erlett, by  deed, 
bearing date the 3d day of October, 1854, and in  
said deed p a rticu la rly  described, as by  reference 10  
to the same recorded in  Somerset C le rk ’ s Office, in  
Book V ., number 2, of deeds, page 39, w ill appea r; 
to have and ho ld  the same fo r the sole and on ly  use 
and benefit of m y daughter, Phebe, she, m y said 
daughter, to have the possession and enjoy rents, 
issues and pro fits thereof du ring  her life ;  she, m y 
said daughter, keeping the same in  repair, and pay-
ing a ll taxes and insurances on the same. A fte r the 
death of m y said daughter I authorize, empower 
and direct m y said executors to se ll the said house 
and lo t at pub lic  sale, and to d iv ide  the net pro- ^  
ceeds of said sale between the ch ild ren  of m y said 
daughter when they a tta in  the age of twenty-one 
years, and, in  case it  should be deemed advisable, 
at any tim e during  the life  o f m y said daughter, to 
dispose of the said house and lo t of land, I do here-
by authorize and empower m y said executors to se ll 
the same at p ub lic  sale (the w ritten  assent of m y 
said daughter being firs t had and obtained), and to 
invest the net proceeds of said sale in  some safe 
security, and the interest a rising  thereon pay over, qq 
annually, to m y said daughter, during  her life , and 
after her death d iv ide  the said p rin c ip a l sum be-
tween the ch ild ren of m y said daughter, share and 
share alike.

Sixth.— I give and bequeath to the ch ild ren  of m y 
daughter, Ju lia  Jane, w ife of John V an  Derveer, 
the sum of five hundred do lla rs each, to be pa id  to 
them when they atta in  the age of twenty-one years,
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w ith  the interest accru ing thereon, not needed for 
the ir support and maintenance.

Seventh.— I give and devise to m y said executors 
a ll that farm  or p lantation, situate in  the county 
of Monm outh, now in  the occupancy of John  Van 
Derveer, being the same conveyed to me by  one 
Augustus Thomas and w ife, by  deed dated the 8 th 
day of November, 1847, and in  said deed, particu -
la rly . described as b y  reference to the same recorded 

10 in  M onm outh County C le rk ’ s Office, in  B ook  E  of 
Deeds, page 485, w ill appea r; to have and to hold 
the same, in  trust, fo r the sole use and benefit of my 
daughter, J u lia  Jane, w ife of the said John  Van 
Derveer, she, m y said  daughter, to have the fu ll 
and free possession of sa id  farm  and’ the rents, 
issues and pro fits thereof, during her life , w ithout 
any interference or contro l of her husband, and, in 
case it  shou ld be deemed advisable, at any tim e dur-
ing  the life  of m y sa id  daughter, to dispose of the 

2 q said farm , I do hereby authorize, empower and d i-
rect m y said  executors to se ll the said farm  at pub-
lic  sale (the w ritten assent of m y said daughter being 
firs t had and obtained), and the proceeds of said 
sale to invest in  some safe security, and the interest 
a rising  thereon pay over, annually , to m y said 
daughter, J u lia  Jane, du ring  her life . A fte r the 
death of m y said daughter, I  order and d irect my 
said executors to se ll the sa id  farm  at pub lic  sale 
( if the same has not been so ld  as above directed), 
and the net proceeds of said sale, or the p rincipa l 

30 money invested as aforesaid, as the case m ay be, be 
by  them d iv ided  between the ch ild ren  of m y said 
daughter, Ju lia  Jane, share and share a like , to be 
pa id  to them as they respective ly a tta in  the age of 
twenty-one years.

Seventh.— I g ive and devise to m y said executors, 
a ll tha t tract of land  and prem ises situate in  the 
county of Genesee and State o f New  Y o rk , now in 
the occupancy of Abraham  Post, being the same con-
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veyed to me by the sa id  Abraham  Post, by deed 
dated the 6th day o f November, 1838, and in  said 
deed p a rticu la rly  described, as by reference to the 
same recorded in  the Genesee County C le rk ’ s office in  
Book 51 of Deeds, page 200, w ill appear, to have 
and ho ld  the same in  tru st fo r the use of the said 
Abraham  Post, he, the said Abraham , to have and 
enjoy the possession of the same and the rents, 
issues, and pro fits thereof u n til the youngest ch ild  
of m y daughter A m y  E liza , atta ins the age of 
twenty-one years ; and in  case it  should be ad- 10  
visable at any tim e before the said ch ild  atta ins the 
age of twenty-one years, to dispose of the said 
faim  or tract o f land, X hereby authorize, empower, 
and direct m y said executors (the w ritten assent of 
the said Abraham  Post being firs t had and ob-
tained) to se ll the said tract of land  and prem ises 
at pub lic sale, and the net proceeds o f said sale to 
invest in  some safe security, and the interest a rising  
thereon, pay over annua lly  to the said Abraham  
Post u n til the youngest ch ild  of m y said daughter,
Am y E liza , atta ins the age of twenty-one years. 20  
After the said youngest ch ild  attains the age of 
twenty-one years, I order and d irect m y ex-
ecutors to se ll the said tract o f land at pub lic  
sale (if the same is  not a lready sold as above 
directed) and the net proceeds o f said sale, or the 
said p rin c ipa l sum invested as aforesaid, as the case 
niay be, be by them d iv ided  between the ch ildren
of my said daughter, A m y  E liza , share and share 
alike.

30
Eighth.— I g ive and devise to m y son John H er-

bert, a ll m y homestead farm , being the same con-
veyed to me by one Robert Lenox, Charles W ilke s, 
andM argaret Cam pbell, by deed dated the 2d day 
ot December, 1881, and in  said deed p a rticu la rly  
described as by reference to the same recorded in  
bomerset C le rk ’ s office in  B ook 2 of Deeds, page

, w ill appear; to have and to ho ld  the same to 
film, h is heirs and assigns forever, the said devise
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being subject to the priv ileges heretofore given to 
m y w ife, provided m y said son John sha ll se ll and 
convey to m y grandson John  Y an  Derveer, fo r the 
consideration of one do lla r, the lo t of land on 
w hich I have b u ilt a new house conta in ing about 
ten acres, or pay to the said John  Y an  Derveer the 
sum of eight hundred do lla rs w ith in  one year after 
m y death.

N in th .— I give and bequeath to m y daughter 
I Q Sarah A nn  the sum of seventeen thousand dollars 

to be pa id  to her w ith in  one year a fter m y death.

Tenth.— A ll the rest and residue of m y estate, 
after paying  and sa tisfy ing  the legacies and devises 
above mentioned, I order and d irect m y executors 
to d iv ide  in to  three equal parts, one th ird  part 
thereof I give and bequeath to the ch ild ren  of my 
daughter Ju lia  Jane, one other th ird  to m y son 
John  Herbert, and the rem aining th ird  part to my 
daughter Sarah Ann , the shares of the said chil- 

20  dren of m y daughter Ju lia  Jane, to be pa id  to 
them  as they respective ly a tta in  the age of twenty- 
one years.

jEleventh.— I give and devise to m y daughter 
Phebe, m y pew in  the Presbyterian  Church at 
Bound B rook.

Twelfth.— I order and d irect m y executors to sell 
at p ub lic  sale a ll m y rea l and personal estate not 
hereinbefore disposed of, and I do hereby author-
ize and empower them to m ake and execute a ll 

30 necessary deeds of said rea l estate so sold by  them 
and fo r a ll rea l estate sold by them under the direc-
tions of th is  m y last w ill and testament.

Thirteenth.— M y  m eaning is, and I do so order 
and d irect that m y daughter, Sarah Ann, be charged 
in  m y estate w ith  the sum o f one thousand eight 
hundred dollars, w hich I have heretofore ad-
vanced to her, and w hich is  to be deducted from 
the legacy above given to her.



7

L a stly .— I  constitute and appoint m y son, John 
Herbert, and m y son-in-law, B u rr Tucker, and m y 
friend, John  M . Mann, executors o f th is  m y last 
w ill and testament.

In w itness whereof I  have hereunto set m y hand 
and seal th is  tw e n ty -iifth 'd a y  o f Feb ruary  e igh-
teen and fifty -s ix .

JO H N  H E K B E R T . [l . s .]

Signed, sealed, pub lished and declared by John 
Herbert, the testator, to be h is la st w ill and testa- 10 
ment, in  the presence of us who have hereunto sub-
scribed our names as w itnesses in  the presence of 
each other and in  the presence o f the testator, and 
at his request.

Da v id  Ta l ma g e ,
. Ja me s  Th a c k a r a .

rroven  M arch 24th, 1856.
Jo hn  M. M a n n .
Burr  Tu ck er .
Jo hn  He r be r t .

Recorded in  Somerset County Surrogate’ s office 20  
m book Gr. o f W ills , page 394.

And your orators fu rthe r show unto you r Honor 
that, after the death o f said testator, and on or 
about-the tw enty-fourth  day o f M arch, 1856, you r 
orators and the said John  M . M ann proved said 
w ill before the Surrogate o f the county o f 
omerset, who at the same tim e granted, to you r 

orators and the said John  M . M ann letters testa-
mentary and they became d u ly  authorized to take
upon themselves the burthen o f the execution o f so 
said w ill. ou

And your orators fu rthe r show tha t after such 
proving of said w ill and some tim e in  the year 1864 
he said John M . M ann departed th is  life  leaving 

your orators him  su rv iv ing  as the executors o f said 
as w ill and testament o f John  Herbert, deceased.

th i  a y°Ur orators fu rth e r show unto you r Honor 
hat Am y E liza , the said daughter o f said John Her- 
ert, deceased, mentioned in  said last w ill and testa-
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ment o f said John  Herbert, deceased, departed th is 
life  on or about the firs t day o f June, 1851, leaving 
her su rv iv ing  s ix  ch ildren, viz., John  H . Post, 
W illia m  H . Post, M artha A . Post, Jane T.,'now  
the' w ife of James W . G u lick , Sarah E ., now the 
w ife of E zek ie l B . A llen , and M a ry  F . Post, of 
whom the said M a ry  F . Post was the youngest.

A n d  you r orators fu rthe r show unto you r Honor 
that, in  pursuance o f the ir duties as such executors 
of said la st w ill and testament o f said John  Her- 

10 bert, deceased, they filed  in  the oflice of the Surro-
gate of the county o f Somerset the ir account as 
such executors, w hich said account was in  the 
nature o f a fin a l account, and was a fina l settlement 
of the estate of. said John  Herbert, deceased, ex-
cept as to the said farm  in  Genesee county, Hew 
Y o rk , w hich was held in  tru st fo r said Abraham  
Post, u n til the youngest ch ild  of said A m y E liza  
shou ld arrive  at the age of twenty-one years, and 
tha t the on ly  m oney or p roperty in  the ir hands be- 

„ „ long ing  to the estate of said John Herbert, deceased, 
is  that w hich arose from  the sale o f the said farm 
in  Genesee county, Hew  Y o rk , as hereinbefore set 
forth.

A n d  you r orators fu rther show that after the 
said M a ry  F . Post atta ined the age o f twenty-one 
years, and on or about the tw enty-n in th  day of 
Ju ly , A .D . 1871, you r orators, by v irtu e  of the power 
and au tho rity  invested in  them by the provisions of 
sa id  last w ill and testament o f said John  Herbert, de-
ceased, sold the said farm  in  Genesee county, Hew 

30 ^ ork, at pub lic  auction to James W . G u lic k  and W il-
liam  H . Post, they being the highest b idders fo r the 
same, fo r the sum of fourteen thousand seven hun-
dred and fo rty  do lla rs ; that you r orators have ex-
h ib ited  the ir account of th is  fund  before the Surro-
gate of the county of Somerset, from  w hich it  ap-
pears that you r orators now have in  the ir hands for 
d istrib u tion  the sum of fifteen thousand three hun-
dred and seventy-five do lla rs and th irty-seven cents, 
being the p rin c ip a l sum arising  from  the sale of the
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farm in  Genesee county, New  Y o rk , w ith  interest 
thereon, less the costs and expenses of you r orators 
in  making* such sale, reference being had to said ac-
count filed  in  the office o f the Surrogate o f the county 
of Somerset, on the 20th  day of M arch, 1873, and to 
which, fo r greater certainty, you r orators beg leave 
to refer, w ill more fu lly  and at large appear.

And  you r orators fu rthe r show, that M artha A . . 
Post, one of the ch ild ren  of said A m y E liza , daugh-
ter of said John  Herbert, deceased, was born June 
12th, A . D. 1841, and departed th is life  February 10 
26th, A . D. 1861 (which was before the said M ary
F. Post, the youngest ch ild  of said A m y E liza  had 
attained the age of twenty-one years), w ithout 
leaving law fu l issue, and w ithout having made a 
last w ill and testament.

And  your orators fu rthe r show that Joseph 
Thompson, of the county of Somerset, and State of 
New Jersey, hath been granted by the Surrogate of 
the county of Somerset letters of adm in istration  
upon the estate of said M artha A- Post, and, as 20 
such adm inistrator, claim s of you r orators that he 
is entitled to receive the one-sixth part of said sum 
of fifteen thousand three hundred and seventy-five 
dollars and th irty-seven cents, being the portion  to 
which the said M artha A . Post w ould have been en-
titled  to receive had she been liv in g  at the tim e the 
said M ary F . Post atta ined the age of twenty-one 
years.

And your orators fu rthe r show that said Abraham  
Post, father of said M artha A ' Post, claim s and de- 30 
mands of your orators that he is  entitled  to receive 
the one-sixth part of said funds, the share to w hich 
said M artha A . Post w ould have been entitled  to re-
ceive had she been liv in g  at the tim e said M a ry  F .
Post attained the age of twenty-one years, upon the 
grounds that the interest of said M artha A . Post in  
the farm  in  Genesee County, New  Y o rk , or in  the 
proceeds arising from  its  sale, vested at the death of 
said John Herbert, deceased, and said Abraham
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Post claim s said share or in terest as the next of k in  
of said M artha A . Post.

A n d  you r orators fu rthe r show that John  H . Post, 
one of the ch ild ren  of said A m y  E liza , was bom 
January  30th, 1835, and that on the 26th day of 
August, 1857, by  h is deed o f conveyance under his 
hand and seal, conveyed to said Abraham  Post a ll 
the righ t, t it le  and interest w hich he then had or 
m ight thereafter acquire to the und iv ided  one-sixth 
part of the said farm  or tract of land  in  Genesee 

10 county, New  Y o rk , so as aforesaid sold by your 
orators, from  the proceeds o f w hich sale the said 
fifteen thousand three hundred and seventy-five 
do lla rs and th irty-seven cents arose. The consider-
ation  of w hich said deed of conveyance was the 
sum of dollars, and in  and by w hich deed
the said farm  in  Genesee county, New  Y o rk , was 
described by metes and bounds at fu ll length, and 
after being d u ly  executed and acknow ledged accord-
ing  to law, was recorded on the 26th day of August, 
A .D . 1857, in  the office of the C le rk  of the County 
of Genesee, in  the State o f New  Y o rk , in  L ib e r No. 
97 o f Deeds, page .242. Reference being thereunto 
had, w ill more fu lly  and at large appear.

A n d  your orators fu rthe r show that said Abraham  
Post claim s and insists that by v irtue  of said con-
veyance of said John  H . Post, he is  en titled  to re-
ceive o f you r orators the share or proportion  of the 
aforesaid sum of money to w hich the said John H. 
Post w ould have been entitled  to receive under the 
provisions of said w ill of said John  Herbert, de- 

30  ceased, had said deed never been given.
A n d  you r orators fu rth e r show that said John H. 

Post claim s and insists to you r orators that said deed 
o f conveyance d id  not pass to the said Abraham  
Post h is (the said John  H . Po st’ s) in terest in  said 
farm , or in  the proceeds arising  from  the sale of 
said farm  in  Genesee county, in  New  Y o rk , but 
that he the said John  H . Post is  en titled  to receive 
the same in  accordance w ith  the provisions of said 
last w ill and testament o f John  Herbert, deceased.
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And you r orators fu rthe r show that Jane T. 
G u lick, w ife o f James W . G u lick , Sarah E. A lle n  
wife of E zek ie l B . A llen , M a ry  F . Post, a ll o f the 
county of Somerset and State o f New  Jersey, W il-
liam H . Post, o f Batavia, and John H . Post, o f the 
city of New  Y o rk , both of the State o f New  Y o rk  
the su rv iv ing  ch ild ren  o f the said A m y  E liza , daugh-
ter of said John  Herbert deceased, cla im  to be en-
titled by the w ill of John  Herbert, deceased, to have 
the whole proceeds o f the sale o f the farm  in  Gene-
see county, New  Y o rk , ordered to be sold by the 
sixth clause of the aforesaid w ill o f said John  Her- 
bert, deceased, d iv ided  among them equa lly, share 
and share a like , upon the ground that the said M ar-
tha A . p ost departed th is life  w ithout leaving law- 
u l issue, and before the said M ary  F . Post the 

youngest ch ild  of the said A m y E liza , had attained 
the age of twenty-one years, and before the interest 
of the said M artha A . Post in  the share or proceeds 
01 sale of the said lands and real estate, ordered to 
be sold b y  said s ix th  clause o f said w ill had be-
come vested in  the said M artha A . Post.

And your orators fu rthe r show that they are 
advised by counsel and v e rily  believe that by rea- 
son of the conflicting  claim s to the d istribu tive  
shares of said sum of fifteen thousand three hun- 
red and seventy-five do lla rs and th irty-seven cents 
it is unsafe fo r them to d istribu te  said sum of 
money w ithout the advice, protection and decree of 
this Honorable Court.

In tender consideration whereof, and fo r as m uch 
s your orators are rem ediless by  the stric t ru les of 
e common law  and can on ly  have re lie f in  th is

’ , ? ere matters o f th is nature are p roperly  
gnizable and re lie vab le :

end’ therefore, that the said Abraham
iJo®eph Thompson, Jane T. G u lick , James W .

H pCk’+ Ŝ rah E ' AUen and Ezek.ie l B . A llen , John 
covprrm J ? Post  and M a ry  E - Post m ay dis- 
nerfp tf e irsevera l and corporal oaths fu ll, true,
p  lie c t and d irect answer made to a ll and singu lar the

10

20

30
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m atters and th ings herein set fo rth , as fu lly  and par-
tic u la rly  as if  the same were herein repeated par-
agraph by  paragraph ; and chat the said last w ill and 
testament of sa id  John  Herbert, deceased, may be 
established, construed and determ ined; and that 
the said defendants may, by the ir answer, or by 
b ill of interpleader, or otherw ise, b ring  at a short 
day the question in  d ispute d is tin c tly  before this 
Honorable Court, so that you r orators m ay have 
the m atters in  doubt and difference touch ing the 

10 aforesaid cla im s of the said Abraham  Post, to the 
one-sixth part of said sum of money, as the next of 
k in  of said M artha A . Post, deceased, and touch-
ing  the cla im  and demand of said Abraham  Post to 
another one-sixth part of said sum of money by 
v irtue  of the said deed of conveyance so as aforesaid 
made and executed by said John  H . Post and deliver-
ed to said Abraham  Post, and touch ing the cla im  and 
demand o f said su rv iv ing  ch ild ren  of said Am y Eliza, 
deceasedto have the whole of said fund  d iv ided among 
them, share and share a like , determ ined, and that 
each o f said defendants m ay appear and answer 
th is b ill of com plaint and set fo rth  the ir various 
claim s and righ ts in  the m atter, and that th is  Court 
w ill by  its  judgm ent and decree declare and deter-
m ine the true construction of said la st w ill and tes-
tament o f said John  Herbert, deceased, and wheth-
er the said sum of fifteen thousand three hun-
dred and seventy-five do lla rs and th irty-seven cents 
is  to  be d iv ided  among the five su rv iv ing  ch ildren of 
said A m y E liza , share and share a like , or whether 

oq  the interest of M artha A . Post in  said land  in  Gene-
see county, New  Y o rk , or in  the money arising 
from  the sale of said farm  vested in  sa id  M artha A. 
Post upon the death o f John  Herbert, deceased, or 
whether said Abraham  Post' is  en titled  to be paid 
and receive out of said sum of money, the d istribu-
tive share o f said John  H . Post, by reason of said 
deed o f conveyance so as aforesaid made by 
said John  H . Post, and delivered to said Abraham 
Post, so that you r orators m ay be able to



settle up the estate o f the said John  Herbert 
deceased, and that you r orators m ay have such 
further and other re lie f in  the prem ises as to you r 
Honor sha ll seem equitab le and ju st according to 
the p rincip les and practice of th is  Honorable. Court.

M ay it  please you r Honor, the prem ises considered 
to grant unto you r orators a w rit or w rits o f sub5 
poena issu ing  out o f and under the seal o f th is 
Honorable Court, to be directed to the said John 
H. Post, Abraham  Post, Joseph Thompson, Jane T 
Grulick, James W . G u lick , Sarah E  A lle n  auri 
Ezekiel B . AUen, W illia m  H . Post and M a ry  F  
Post, thereby commanding them and each o f them 
on a certain day and under a certain pena lty  there-
in to be inserted, personaHy, to be and appear be-
fore your Honor in  th is Honorable Court, then and 
there to answer a ll and singu lar the prem ises and 
to stand to and abide such order and decree therein 
as to you r H onor sh a ll seem meet and sha ll be 
agreeable to equ ity  and good conscience, and you r 
orators w ill ever pray, &c.

G A S T O N  & B E R G E N
Solicitors f o r  a n d  o f Counsel w ith  C o m p la in a n ts .

10

20

A N S W E R  O F  D E F E N D A N T , JO S E P H  
TH O M PSO N .

The several answer of Joseph Thompson, as ad-
m inistrator of M artha  A . Post, deceased, to the 
il l of com plaint o f John Herbert and B u rr Tucker 

surviving executors o f the la st w ill and testament 
oi John Herbert, deceased, com plainants.

th is defendant now and at a ll times hereafter 
w in g  to h im self a ll and a ll manner o f benefit or
m a ? h » T /  f  f p tion  or othe™ ise that can or 

01' taken *0 the m any errors, uncertain-
answ dtlmperfeCtl0nS “  the said bil1 «ontained, fo r 
dant k  t °.r t0 80 m uch thereof as th is defen- 
tomnt adT18ed 14 18 mate ria l or necessary fo r him  

ake answer to, answering, says :
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That he adm its that John  Herbert,* late of the 
county of Somerset, departed* th is life  a t about the 
tim e -stated in  the b ill of com plaint, leaving a last 
w ill and testament bearing the same date stated in  
said b ill of com plaint, w hich was afterwards ad-
m itted to probate b y  the Surrogate o f the said 
county of Somerset, and letters testamentary 
granted thereon to the said com plainants and one 
John  M . Mann, who has since departed th is life, 
bu t whether the said la st w ill and testament is  tru ly  

10 and accurate ly set out and copied in  said b ill of 
com plaint, th is  defendant neither adm its nor de-
nies, bu t leaves the sa id  com plainants to make such 
proof of the language and contents of said w ill as 
is  necessary and proper..

A nd  th is defendant, fu rthe r answering, admits 
that A m y E liza  Post, the daughter of said testator 
and the w ife of the defendant, Abraham  Post, de-
parted th is  life  intestate on the firs t day of June, 
1851, in  the life tim e of the testator and nearly five 
years before h is death, leaving su rv iv ing  her her 

20 husband, the defendant Abraham  Post, and six 
ch ildren, whose names th is defendant believes are 
co rrectly  given in  the 'sa id  b ill o f com plaint.

A n d  th is defendant fu rthe r answering says, he 
believes it  is  true, a lthough he has no personal 
know ledge on the subject, that the said com plain-
ants sold and also conveyed the farm , lands, and 
prem ises situated in  the county of Genesee, and State 
of New  Y o rk  the proceeds of the sale, of which 
were given in  and b y  said w ill, to the ch ild ren of 

o q  testator’ s daughter, A m y  E liz a  Post, at the 
time, to the persons and fo r the p rice stated in  the 
said b ill of com plaint, and th is  defendant. admits 
that said com plainants have accounted to the Or-
phan’ s Court of the county of Somerset in  the 
State of Now  Jersey fo r the proceeds of the sale of 
said farm , !ands, and prem ises, and the interest 
w hich had accrued thereon up  to the tim e of filing 
said account, and that the balance rem aining in  the 
hands of said com plainants, as shown by  said ac-
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count, fo r d istribu tion  among the ch ild ren  o f the 
said A m y E liz a  Post, and those who represent 
them, is  $15,375,37, bu t th is  defendant shows that 
part of said sum so rem ain ing in  the hands of 
said com plainants was, at the tim e «said account was 
filed, and s t ill is  invested and draw ing interest, and 
this defendant in s ists that on the d istribu tion  and 
payment o f said fund  the said com plainants m ust 
account fo r and pay a ll interest w hich sha ll ac-
crue since the filin g  of said account.

And this defendant, further answering, says, that 10
his intestate, M artha A . Post, was a daughter of 
the said A m y E liz a  Post, and a granddaughter of 
the said testator, and he adm its that the said M a r-
tha A . Post was born on the 12th day of June,
1841, that she died intestate, unm arried, and w ith -
out issue, on the 26th day o f February, 1861, and 
before the youngest ch ild  o f the said Amy  E liz a  
Post attained the age o f twenty-one years ; and 
this defendant also shows that the death o f the 
said M artha A . Post occurred w h ile  she was resid-
ing w ith th is defendant in  the said county o f Som- 20 
erseh and that letters o f adm in istration  to adm in is-
ter her estate were d u ly  granted to th is  defendant 
by the surrogate of the said county o f Somerset on 
the 14th day 6f  June, 1873, and tha t as such adm in-
istrator th is defendant is  la w fu lly  entitled  to the 
one-sixth part of the fund w ith  w hich said com-
plainants are chargable fo r the proceeds of the 
sale of thesaid farm , lands, and prem ises situated in  
b-enesee county, and State o f New  Y o rk , and the 
interest which has and sha ll accrue thereon:: q~v

And th is defendant, fu rther answering, says, th a t 
he is not aware that Abraham  Post, the father of 

is defendant’ s intestate, ever made any cla im  to 
at one-sixth part of said fund  to w hich th is  de-

fendant is  la w fu lly  en titled  as adm in istrator as 
a oresaid, except such rig h t as he may have there-
to under s ta tu teo f d istribu tion  -  bu t if  he d id  th is  
o endant subm its tha t such cla im  is  unfounded in
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A n d  th is defendant, fu rther answering, says, that 
the said testator, John  Herbert, deceased, having 
directed the said farm , lands and premises, situate 
in  Grenesee County and State of New  Y o rk , to be 
converted in to  money and given and bequeathed 
the proceeds o f sale as money; that in  lega l con-
tem plation the conversion took place on the death 
of the testator, and tha t the g ift to th is defendant’ s 
intestate, as w e ll as to the other ch ild ren  of the 
said A m y E liz a  Post, was a g ift of money ; that by

10 the true, proper and lega l construction of the w ill of 
the said John  Herbert, deceased, the g ift or legacy 
to the said M artha A . Post took effect and vested in  
th is  defendant’ s intestate im m ediate ly on the death 
of the said John  Herbert, and that th is defendant, 
as adm in istrator o f the said M artha A . Post, de-
ceased, is  the on ly  person who can la w fu lly  demand 
and receive the said one-sixth part of said fund, so 
given to tfie  said M artha A . Post.

2q  A n d  th is defendant subm its the questions raised 
b y  said b ill of com plaint and h is answer thereto, 
upon the proofs w hich m ay be offered to the judg-
ment of th is honorable*Court, averring tha t a ll the 
m atters and th ings in  th is  answer contained, he is 
ready to aver, m ainta in  and prove, a S' th is  honor-
able Court sh a ll d irect, and hum b ly  prays to be 
hence dism issed, w ith  h is reasonable costs and 
charges in  th is  behalf most w rong fu lly  sustained.

V A N  F L E E T  & B IR D ,
30 Solicitors fo r , and o f counsel with, the defendant

Joseph Thompson, adm inistrator.

State o f  New Jersey, s s :

Joseph  Tho mpso n , of full age, being duly sworn 
according to law, on his oath, says, that he is the 
the defendant named in the foregoing answer; that 
the matters and things set forth in said answer so 
far as relate to his own acts, are true, and so far as
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they relate to the acts of others, he believes them* 
to be true.

JO S E P H  T H O M P S O N ,
Sworn and subscribed th is 29th day of )

December, A . D . 1873, before me. j
Pe t e r  G. Sc h a mp ,

M aster in  Chancery o f  New Jersey.

Answer o f Befendant Abrahom Post.

The several answer of Abraham  Post, o f Gene-
see county, in  the State of New  Y o rk , to the b ill of 
complaint of John  Herbert and B u rr Tucker, su r-
viving executors of the la st w ill and testament of 
John Herbert, deceased, com plainants.

This defendant now and at a ll tim es hereafter, 
saving to h im se lf a ll and a ll manner o f benefit or 
advantage of exception or otherw ise, that can or 
may be had or taken to the m any errors, uncer-
tainties and im perfections in  the said b ill of com- 20  
plaint contained, fo r answer thereto, or to so m uch 
thereof as th is  defendant is  ad vised it  is  m aterial 
or necessary fo r him  to m ake answer to, answer-
ing,, says:

That he adm its that John  Herbert, late of the 
county of Somerset, departed th is  life  a t about 
the time stated in  the b ill of com plaint, leaving a 
last w ill and testament, bearing the same date 
stated in  the sa id  b ill of com plaint, w hich was 
afterwards adm itted to probate b y  the Surrogate ^  
of the said county o f Somerset, and letters testa-
mentary granted thereon to the said com plainants, 
and oiie John M . Mann, who has since departed 
this l i f e ; but whether the said last w ill and tes-
tament is tru ly  and accurate ly set out and copied 
m said b ill of com plaint, th is defendant neither 
admits nor denies, but leaves the said com pla in-
ants to make such proof of the language and con-
tents of said w ill as is  necessary and proper.



. A n d  th is defendant, fu rther answering, says, he 
was the husband of the testator’ s daughter, Am y 
E liza  Post, mentioned and referred to in  said w il l; 
and he adm its tha t h is w ife, A m y E liza , departed 
th is life , intestate, on the firs t day of June, in  the 
year of our L o rd  one thousand eight hundred and 
fifty-one, in  the life tim e  o f the testator, and near- 
1 y  five years before h is death, leaving th is defend-
ant su rv iv ing  her, and also s ix  ch ildren, whose 

10 name& are correc%  given in  said, b ill o f com plaint.

A n d  th is defendant, further, answering, adm its 
that after the youngest ch ild  of the sa id  A  my 
E liz a  Post attained the age of twenty-one years, 
the said com plainants sold and also conveyed the 
farm , lands, and prem ises situate in  the county 
of Genesee, and State of New  Y o r k ; the proceeds 
of the sale of w hich were given in  and by said 
w ill to the ch ild ren  o f testator’ s daughter, Am y 
E liza  Post, at the time, to the persons and fo r the 
P ri° e stated in  the said b ill of co m p la in t; and th is 
defendant fu rther says, he believes it  to be true, 
though he has no personal know ledge on the sub-
ject, that the said com plainants have accounted 
to the O rphan’ s Cou rt of the county of Somerset, 
in  the State o f New  Jersey, fo r the proceeds 
of the sale of said farm , lands and prem-
ises, and the interest which had accrued 
thereon up  to the tim e of filin g  said account, 
and that the balance rem aining in  the hands 
o f said com plainants, fo r d istrib u tion  among the 

gQ ch ild ren  of the said A m y  E liz a  Post, and those 
who represent them by  assignment or adm inistra-
tion, as shown by said account; is  the sum of fif-
teen thousand three hundred and seventy-five dol-
la rs and thirty-seven cents; but" th is  defendant 
shows, tha t part o f said sum so rem aining in  the 
hands of said com plainants, was, at the tim e said 
account was filed, and s t ill is,, invested and! draw-
in g  in te re s t; and th is defendant insists, that on 
the d istribu tion  and paym ent o f said fund the
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said com plainants m ust account fo r and pay a ll 
interest w hich sha ll have accrued since the filin g  
of said account.

And th is defendant, fu rthe r answering, says, that 
his daughter, M artha A . Post, who was also a daugh-
ter of thesaid A m y E liza  Post, was born on the 12th 
day of June, in  the year of our Lo rd  one thousand 
eight hundred and forty-one, and departed th is life  
in the county o f Somerset, and state o f N ew  Je rsey ’ 
intestate, unm arried and w ithout issue, on the 
twenty-sixth day of February, in  the year of our 
Lord one thousand eight hundred and sixty-one 
and before the youngest ch ild  o f the said A m y 
Eliza Post attained the age of twenty-one years, and 
that this defendant has been inform ed, and believes 
the tact to be, that adm in istration  o f the estate of 
the said M artha A . Post, deceased, has been grant-
ed by the Surrogate o f said county of Somerset, to 
oseph Thompson, who has accepted the trust, and 

c aims to be entitled  to the one-sixth part o f the 
hind arising from  the sale o f said farm , land and ‘ 
premises.

And th is defendant, fu rther answering, says he de-
nies that he cla im s that he is  en titled  to the legacy 
or g ift made to the said M artha A . Post, except such 
right as he m ay have thereto as next o f k in , under 
the statute of d istribu tion .

tw *1?  d®fendant> fu rthe r answering, adm its 
i f  Post, one of the ch ild ren  of the said
Amy Ehza Post and th is  defendant, was bom  on 3 , 
fte  th n tie th d a y o f Jannary, in  the year o f onr 
Z , D.neJ * ousan'l  e igh t hundred and th irty-live ,.

*ls. efendant shows, that on the twenty-sixth
A uSust> in  tlle  year o f our Lo rd  one thou-

eight hundred and fifty-seven, the said John
amt iT rr ma ê an<̂  executed, in  due form  o f law , 
foil e- 1Vered t o  th is  defendant an indenture in  the 
lollowmg words and figures, to w it :
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‘ ‘ Th is indenture made th is 26th day of August, 
in  the year of our Lo rd  one thousand eight hun-
dred and fifty-seven, between John  H . Post, of the 
town, of A lexander, in  Genesee county, State of 
New  Y o rk , of the first part, and Abraham  Post, of 
the same place, of the second part, w itnesseth that 
the said pa rty  o f the first part, in  consideration of 
the sum of fifteen hundred do llars, to him  in  hand 
pa id  by the said party  of the second part, the re-
ceipt whereof is  hereby confessed and acknowledged, 

10 has bargained, sold, rem ised, and qu it-cla im ed, and 
by these presents does bargain, sell, rem ise and qu it-
cla im  unto the said p a rty  of the second part, and to 
h is  he irs and assigns forever. A ll the interest 
w hich he now has, and a ll the righ t, t it le  and in-
terest w h ich  he m ay hereafter acqu ire to the one- 
s ix th  und iv ided part of a ll that certain  piece or par-
cel of land, situate, ly in g  and being in  the town of 
A lexander, Genesee county, and State of New  York, 
which, on a map or survey of d ivers tracts or town- 

20  sh ips of land made fo r the H o lland  Land  Company, 
by Joseph E llic o tt, surveyor, is  d istingu ished by 
tow nship number eleven, in  the second range of 
said townships, and w hich said tract o f land on a 
certain other map or survey of said township into 
lots, made fo r the said H o lland  Land  Company, by 
the said Joseph E llic o tt, surveyor, is  distinguished 
b y  lo t 3, in  the e ighth section, and part of lo t 4 in 
the eighth section. Said lo t three is  bounded as fo l-
low s : north ,by Jots 4, 7, 8 and 9, one hundred and 
ten chains and forty-seven lin k s  ; south, by a line 

30 p a ra lle l w ith  the north lin e  of said lo t three ; on lot 
two, sixty-seven chains and s ix ty  lin k s  ; west, by part 
of lo t eleven, tw enty ch a in s; east, by the Tonawanda 
Creek, conta in ing (246) two hundred and forty-six 
acres ; part of lo t (4) fou r is  bounded south by part 
of lo t (3) three, f ifty  chains and forty-seven lin k s ; 
west, by part of lo t seven (7) ten chains and eight 
lin ks; north, by a line  p a ra lle l w ith  the south bounds 
of said lo t fou r (4) fifty-n ine  chains and fifty-four 
lin k s  ; and east by the Tonawanda Creek, containing

i
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fifty-eight (58) acres, this conveyance including all 
the lands above described, amounting in the whole to 
three hundred and four (804) acres. Together with 
all and singular the hereditaments and appurten-
ances thereto belonging, or in anywise appertaining, 
and the perversion and perversions, remainder and 
remainders, rents, issues and profits thereof, and all 
the estate, right, title, interest, claim and demand 
whatsoever of the said party of the first part, either 
in law or equity, of, in and to the one-sixth undivi-
ded part, the above bargained premises, with the 
said hereditaments and appurtenances. To have 
and to hold the said right, title and interest to the 
one-sixth undivided part of the above described 
premises to the said party of the second part, his 
heirs and assigns, to the sole and only proper 
benefit and behoof of the said party of the second 
part, his heirs and assigns forever. In witness 
whereof, the said party of the first part has hereun-
to set his hand and seal the day and year first 
above written.

20
‘JO H N  H. POST. [l . s.]

Sealed and delivered ) 
in the presence of j

R IC H A R D  SMITH,
A Justice of said County.

St a t e  o f  N e w  Y o r k , )
Genesee County, \ s s * :

On this twenty-sixth day of August, in the year 
one thousand eight hundred and fifty-seven, before 
^ e, the subscriber, personally appeared John H.

ost, to me known to be the same person described 
JR and who executed the within instrument, and ac-
knowledged that he executed the same.

That said indenture was, on the day of the date 
ereof, deposited for record, and recorded in the
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office of the Reg ister of Deeds fo r Genesee county, 
in  the State of New  Y o rk , in  volum e 97 of Deeds, 
page 242 ; that the land and prem ises described in 
said indenture are the same ordered and directed in 
and by the w ill of the said John Herbert, deceased, 
to be sold by  the said com plainants and the ir co-
executor John M . Mann, and the proceeds of the 
sale of w hich are given and bequeathed in  and by 
said w ill to the s ix  ch ild ren  of the said Am y 
E liza  Post, share and share a lik e  ; that the 
said indenture was made by the said John  H . Post 
to th is defendant fo r the consideration of fifteen 
hundred do lla rs a c tu a lly  pa id  by  th is  defendant to 
the said John H . P o s t ; that the said John 
H . Post contracted to sell, and d id  sell, to 
th is defendant, on or about the date o f said in -
denture, fo r the sum of fifteen hundred dollars, 
a ll h is righ ts and interests in  the g ift or legacy 
made and given to h im  in  and by said w ill of, in 
and to the moneys arising  from  the sale o f the said 

2q  farm , lands and prem ises, situate in  Genesee county 
and State of New  Y o rk ; dnd th is defendant paid to 
the sa id  John  H . Post the sum of fifteen hundred 
do lla rs as and fo r the price of said purchase ; and 
that said indenture was made, executed and deliver-
ed by the said John  H . Post to th is defendant, as a 
transfer and assignment of the g ift or legacy made 
and given to h im  in  and by said w i l l ; and th is de-
fendant claim s and insists that the lega l effect and 
operation of said indenture was and is  to transfer 
and assign to th is defendant a ll the righ ts and in- 

39 terests w hich the said John H . Post had at the date 
of said indenture, or at any tim e afterw ards of, in 
and to the g ift or legacy made and given to him, 
in  and by  said w ill, of the one-sixth pa rt of the 
moneys a rising  from  the sale of said farm, lands 
and prem ises.

A n d  th is defendant, fu rther answering, says that 
on or about the tw enty-sixth  day o f A ugust in  the 
year o f our Lo rd  one thousand e ight hundred and
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fifty-seven, the said John  H . Post, one of the c h il-
dren of the said A m y  E liza  Post, fo r the sum of 
fifteen hundred dollars, then pa id  b y  th is defendant 
to the said John  H . Post, so ld  and assigned to th is 
defendant, the share and portion  of the moneys 
arising from  the sale of the said farm, lands and 
premises situate in  Genesee county and State of 
New Y o rk , given and bequeathed to him , the said 
John H. Post, in  and by the la st w ill and testament 
of the said John  Herbert, deceased, and that by  
virtue of such sale, assignment and payment, th is 
defendant is  entitled  to demand and receive the one- 
sixth part of moneys or fund now in  the hands of 
said complainants.

And the defendant,in fu rthe r answering says, that 
the said testator, John Herbert, deceased, having 
directed the said farm , lands and premises, situate 
in Genesee county and State of New  Y o rk , to be 
converted in to  money, and given and bequeathed 
the proceeds of sale as money; that, in  lega l contem-
plation, the conversion took place on the death of 20  
the testator, and that the g ift or legacy to the s ix  
children of h is daughter, A m y E liz a  Post, was 
a g ift or legacy of money, and that by the true lega l 
and proper construction of said w ill, the g ift or leg-
acy to the s ix  ch ild ren  of the said A m y  E liz a  Post, 
took effect and vested in  the ch ildren o f the said 
Amy E liza  Post im m ediately on the death o f the 
said testator:

A ll which m atters and th ings th is  defendant is  
ready to aver, m ainta in  and prove as th is  hon orable 
_ourt shall direct, and hum bly prays to be hence 
dismissed w ith h is reasonable costs and charges in  
this behalf most w rong fu lly  sustained.

30

V A N  F L E E T  & B IR D , 
Solicitors for and of Counsel, with 

AbraJidm Post.
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St a t e  o f  N e w  Y o k e , )
County of Genessee. \ ' s‘

A b r a h a m  P o s t , of full age, being duly sworn 
according to law, on his oath, says, that he is the 
defendant named in the foregoing answer ; that the 
matter and things set forth in said answer, so far as 
relate to his own acts, are true, and so far as they 
relate to the acts of others he believes them to be 
true.

10 A B R A H A M  POST,

20

Sworn and subscribed, th is  tw enty-fourth day of 
December, A . D . 1873, before me, M a r c u s  La n d o n  
B a b c o c k , a N o ta ry  P u b lic , of the State of New 
Y o rk , d u ly  authorized to act, and by  the law  of 
the S late of New  Y o rk  to adm in ister oaths. In 
testim ony whereof I have hereto set m y hand and 
o ffic ia l seal th is  tw enty-fourth  day o f December, in  
the year of our Lo rd  one thousand eight hundred 
and seventy-three. .

M . L . B A B C O C K ,
[Se a l .] Notary Public.

The answers of the other defendants adm it the 
a llegations o f fact set up in  the b ill, and merely 
ra ise the questions o f law  invo lved in  th is  appeal, 
to w it, tha t the ch ild ren  of the testator’ s daughter, 
A m y  E liza , took as a class, under the descriptive 

3Q words of the w ill, and that the five ch ild ren  liv ing  
at the commencement of th is  action, were entitled 
to the fund  in  equal proportions.

N o  proofs .were taken.
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D e c r e e .

(F iled  November 3d, 1875.)

This cause com ing on to be heard in  the presence 
of counsel, it  is, on th is nineteenth day of October, 
1875, ordered, adjudged and decreed tha t the leg -
acy bequeathed by the testator to the ch ild ren  of 
Am y E liza  Post vested in  the said ch ild ren  im m edi-
ately on the death of the testator, and the said su r-
viving executors of John  Herbert, deceased, are 
hereby directed to pay to the adm in istra tor of 
Martha A . Post the one-sixth part of the fund  be-
queathed to the ch ild ren  of A m y  E liz a  Post, of the 
testator, John  Herbert, deceased, a fter deducting 
and paying thereout to the com plainants’ so lic ito r 
a counsel fee of $50, w ith  the taxed costs of said 
complainants.

T H E O D O R E  R U N Y O N , C.

Opinion.

Th e  Ch a n c e l l o r : The question presented fo r 
decision arises under the w ill o f John  Herbert, late 20 
of the county of Somerset. The w ill is  dated Feb-
ruary 25th, 1856, and the testator d ied in  M arch of 
that year. The s ix th  section is  as fo llow s :

I give and devise to m y said executors a ll that 
tract of land and prem ises situated in  the county of 

enesee and State of New  Y o rk , now in  the occu-
pancy of Abraham  Post, being the same conveyed 
to me by the said Abraham  Post by deed dated the 

day of November, 1838, and in  said deed par-



t ic u la r ly  described, as by reference to the same re-
corded in  the Genesee County C le rk ’ s office, in  Book 
51 o f Deeds, page 200, w ill appear, to have and 
ho ld  the same in  tru st fo r the use of the said A b ra -
ham Post, he, the said Abraham , to have and enjoy 
the possession of the same and the rents, issues and 
pro fits thereof u n til the youngest ch ild  of my 
daughter, A m y E liza , atta ins the age of twenty-one 
y e a rs ; and in  case it  shou ld  be advisable at any 
tim e before the said ch ild  atta ins the age o f tw enty- 

10 one years to dispose of the said farm  or tract of 
land, I hereby authorize, empower and d irect my 
said  executors (the w ritten  assent of the sa id  A b ra -
ham Post being firs t had and obtained) to se ll the 
sa id  tract of land  and prem ises at p ub lic  sale, and 
the net proceeds of sa id  sale to invest in  some safe 
security, and the interest a rising  thereon pay over 
annua lly  to the sa id  Abraham  Post u n til the young-
est ch ild  of m y said daughter, A m y E liza , attains 
the age of twenty-one years. A fte r the said young- 
est ch ild  atta ins the age of twenty-one years, I or-
der and d irect m y executors to se ll the said tract of 
land  at p u b lic  sale ( if the same is  not a lready sold 
as above directed), and the net proceeds of said sale, 
or the sa id  p rin c ip a l sum invested as aforesaid, as 
the case m ay be, be b y  them d iv ided  between the 
ch ild ren  of m y said daughter, Amy  E liza , share 
and share a lik e .”

The testator’ s daughter, A m y E liza , was the wife 
o f Abraham  * Post. She was dead at the time 
when the w ill was made. She le ft s ix  ch ildren, a ll 

30  of whom ŵ ere liv in g  at the testator’ s death. The 
youngest then was under s ix  years of age and the 
oldest over twenty-one. The executors proved the 
w ill on the 24th of M arch, 1856. Abraham  Post, 
who is  s t ill liv in g , received the rents, issues and 
pro fits of the farm  up to the tim e when the young-
est of A m y  E liz a ’ s ch ild ren  atta ined to the age of 
twenty-one. A fte r that, and in  the year 1871, the 
executors so ld  the property. One of the children, 
M artha A ., d ied under the age of twenty-one, on
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the 26th o f February, 1861, having never been m ar-
ried. H er adm in istra tor claim s one-sixth of the 
proceeds o f the sale of the farm . H er brothers and 
sisters, on the other hand, cla im  the whole. The 
executors, by the b ill, ask fo r d irections as to the 
payment. The question presented is, whether the 
legacies given to A m y  E liz a ’ s ch ild ren  were vested 
at the testator’ s death, or whether they were con-
tingent upon the legatees a tta in ing  to the age of 
twenty-one years. I f they were vested at the death 
of the testator, M artha ’ s adm in istra tor is  en titled  10 
to the one-sixth in  question ; if  contingent, her 
brothers and sisters are en titled  to the entire fund.
The intention o f the testator was to give the use of 
the farm  in  question to Abraham  Post, u n til a ll the 
children of the la tte r’ s late w ife— the .testator’ s 
daughter A m y E lizar—should have attained to the ir 
majority, when presum ably he w ould no longer be 
charged w ith  the ir support or maintenance, and 
they would be no longer dependent on him . A c -
cordingly, he gave to  Abraham  Post, out o f that 
property (which, judg ing  from  the p lan  o f the w ill, 
was the share w hich he w ould have given to h is 
daughter, A m y E liza , had she been liv in g , fo r her 
life and after her death to her children), the use 
thereof u n til the m ajo rity  o f -the youngest ch ild , 
and directed that at that tim e the p rin c ip a l should 
be, by h is executors, d iv ided  between A m y  E liz a ’ s 
children in  equal shares. The case presents the 
features of a g ift to the ch ild ren  contained on ly  in  
the direction to d iv id e ; of a postponement of the 
distribution to le t in  another interest, and of frac- 30  
tional interests in  the fund bequeathed abso lu te ly 
to different persons in  succession at periods w hich 
must arrive. The g ift to the ch ildren, in  m y judg -
ment, vested im m ediately on the death of the testa- 
or. ‘ ‘W here , 5 ’ says jarm an, 4* a p a rticu la r estate or 

interest is carved out w ith  a g ift over to the ch ildren 
° : the Person tak ing  that interest, or the ch ild ren 
ot any other person, the ch ildren, if  any, liv in g  at 

e death of the testator take an im m ediately vested
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interest in  the ir shares, subject to the d im inution  of 
those shares (i. e., to the ir being divested p ro tanto), 
as the num ber o f objects is  augmented by future 
b irth s du ring  the life  of the tenant fo r life, 
and consequently on the death of any of the ch il-
dren du ring  the life  of the tenant fo r life , the ir 
shares ( if the ir interest is  transm issib le) devolve to 
the ir respective representatives.”  2 Jarm an on 
W  ills , 75. W hen the absolute p roperty in  a fund 
is  bequeathed in  fractiona l interests in  succession, 
at periods w hich m ust arrive, the interest o f the first 
and subsequent takers vests together. Roper on 
Leg., 586. A  bequest in  the form  of a d irection to 
pay or to pay and d iv ide  vests im m ediately, if  the 
paym ent be postponed fo r the convenience of the 
estate or to le t in  some other interest. H aw kins on 
W ills , 282. 1 Jarm an on W ills , 763. H ow ell vs.
Green, 2. Y r ., 570. W in term ute vs. Snyder, 2 
Green’ s C. R ., 490. Y an  D yke  vs. Yanderpoel, 1 
M cCart, 207. Thomas vs. Anderson, 6 C. E. G., 

20  22. Packham  vs. G regory, 4 Hare., 396, 398. In 
the case under consideration, the tim e of payment 
is  not annexed to the substance of thè legacy, though 
there is  no g ift of the legacy d istin ct from  the direc-
tion  to the executors fo r its  paym ent. The event 
on w hich the d iv is ion  was to take place was in  no-
wise uncertain. The g ift is  not to such of the ch il-
dren as shou ld be liv in g  when the yoim gest should 
a tta in  to the age of twenty-one years, nor is  there any 
language used from  w hich the conclusion can be de-
duced that it  was the in ten tion  of the .testator that 

30 the legatees should not be en titled  to the ir legacies 
in  case they should not live  to that period. He pro-
vides fo r no survivorsh ip , nor is  there any g ift over. 
H ad  he not desired to give an interest in  the prop-
erty to Abraham  Post, the testator w ould probably 
have given the legacies to the ch ild ren  by  words ex-
pressive of a present g ift. The postponement of the 
tim e of d istrib u tion  is  a necessary consequence of the 
bequest* to Abraham  Post w ith  w hich it  is  coupled. 
B y  the construction insisted upon in  behalf of the
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surviv ing ch ildren, it  is necessary to im pute to the 
testator an in ten tion  that the ch ild ren  of any of A m y 
E liza ’s ch ild ren  who shou ld die before the period 
of d istribu tion , should not partic ipa te  in  the fund. 
M artha A ., had she lived , w ould have been over 
th irty  years of age when the youngest ch ild  attained 
her m ajority, and the oldest ch ild  w ould have been 
th irty -s ix  years old. Indeed, at the tim e when the 
w ill was made, the oldest ch ild  was over twenty-one 
years o f age. The contingency of the death of some 
of these ch ild ren  leaving issue before the period of 10 
d istribu tion  should have arrived, m ay w e ll have 
been in  the contem plation o f the testator. The w ill 
contains no evidence of h is in ten tion  to confine pa r-
tic ipation  in  the fund  to such of the ch ild ren  as 
should live  to the period fixed  fo r the d istribu tion  
On the other hand, the bequests to the ch ild ren  o f h is 
other daughters show that he intended that the 
shares given to h is grandchildren, shou ld  vest at 
his death. To each o f h is daughters, J u lia  Jane and 
vnebe, he gave the use o f a farm  fo r life , vest-
ing the t it le  in  the executors, w ith  lik e  power of 
sale and d istribu tion  as in  the case o f the farm  in  
Oenesee county, except that the d istribu tion  was 
to take place at the death o f the life-tenant, and in  
those cases he provided that, at the death o f the 
file-tenant, the proceeds o f sale, or the p rin c ip a l 
money derived from  sale made before the death o f 
the life-tenant, shou ld be “ d iv ided  between the 
chddren’ ’ o f the life-tenant, “ share and share 
aime, to be pa id  to  them as they “  should respec- 
lve ly atta in to the age o f twenty-one years. ’ ’ B y  SO 

the th ird  section o f the w ill he directed the execu- 
tom to invest $6,000 and pay the interest to h is 
widow fo r life , and “  after the death ”  o f h is  w idow 
t o d iv ide the p rin c ip a l sum in to  three equal parts 
one-third part thereof to be pa id  to the ch ild ren 

his daughter J u lia  Jane, “ to be equa lly  d iv ided  
between them .”

f0m ‘th  Section he gave to “ the ch ild ren  ”  
t o h is daughter Phebe, “  the sum o f $2,000 to be

20
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equa lly  d iv ided  between them, and to be paid to 
them as they shou ld respective ly a tta in  the age of 
twenty-one years, together w ith  whatever interest 
m ight accrue thereon not used fo r the ir support and 
m aintenance.”  B y  the fifth  section he gave “ to the 
ch ild ren ”  of J u lia  Jane $500 each, “ to be paid to 
them when they shou ld a tta in  to the age of twenty- 
one years, w ith  interest accru ing thereon not needed 
fo r the ir support or maintenance.”  So, too, in  d is-
posing o f the residue of h is estate, he directed his 
executors to d iv ide  it  in to  three equal parts and 
gave one part to “  the ch ild ren  ”  of J u lia  Jane, 
another to h is son, and the rem aining one to his 
daughter Sarah Ann, and provided that the shares 
of the ch ild ren o f J u lia  Jane “ be pa id  to them ” 
as they “ should respective ly a tta in  the age of 
twenty-one years.”

These g ifts  a ll vested in  the legatees on the death 
of the testator. The reason fo r the pecu lia r pro-
v is ion  in  the bequest to the ch ild ren  of A m y E liza, 

2 q  that the d istribu tion  shou ld  not be made u n til the 
youngest ch ild  shou ld have atta ined to the age of 
twenty-one years has been before suggested. Had 
she been a live  at the tim e of m aking the w ill there 
is  no reason to doubt that he w ould have made the 
lik e  p rovision  fo r her and her ch ildren, in  respect 
to the Genesee farm  w hich he had made fo r two of 
h is other daughters and the ir ch ild ren  in  respect to 
the farms, the use whereof he gave fo r life  to 
those daughters. B u t she, being dead, he gave to 
her husband, to enable h im  to b ring  up her children-, 

30 the use o f the Genesee farm , fo r a period covering 
the m ino rity  of the youngest ch ild , in tend ing that, . 
a fter that purpose shou ld have been served, the 
proceeds of the property should go to A m y E l iza’ s 
ch ildren, in  lik e  manner, as provided fo r the ch il-
dren o f h is other two daughters in  respect to the 
farms given to them ; and, inasm uch as the use of 
the property was given to A m y E liz a ’ s husband up 
to the tim e when the youngest of her children 
shou ld  have atta ined to the age of twenty-one
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years, there was, of course, no occasion, as there 
was in  the other cases, fo r a provision  lim itin g  the 
time of paym ent in  reference to the ir age.

The executors w ill be directed to pay one-sixth 
of the fund  to M artha ’ s adm in istrator.

Appeal.

{F iled  November 16, 1875.)

The defendants, Jo h n H . Post, W illia m  H . Post 
James W atson Grulick, Sarah E. A lle n  and Eze-
k ie l B . A llen , her husband, and M a ry  F . Hoagland 
(ate M ary F . Post), hereby appeal from  so m uch 
ot the fina l decree made in  th is  Court in  the above 
stated cause, as declares that the legacy bequeathed 
by the testator to the ch ild ren  o f A m y  E liza  fo s t, 
vested in  the said ch ild ren  im m ediate ly on the death 
ot the testator, and also that part by w hich the said 
surviving executors o f John  Herbert, deceased, 
were directed to pay to the adm in istra tor o f M artha 
A. Post the one-sixth part o f the fund  bequeathed 
to the ch ildren o f A m y  E liza  Post by the testator 
John Herbert, deceased, after deducting and pay-
ing therefrom , to the com plainants’ so lic ito rs, a 
ounsel fee o f $50, w ith  the costs o f the com plain- 

an s, to the Court o f Appeals, in  the la st resort, in  
ah cases of law.

JO H N  SCH O M P,
Solicitor o f  defendants appealing.

A . A . C L A R K ,
O f counsel.

ahL00^0?^6 there is  g °od oause fo r appeal in  the 3i
above stated cause.

10

20

A . A . C L A R K .
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P e t i t i o n  o f  A p p e a l ,

(Filed December 18, 1875. )

To the Honorable the Court of Errors and Ap-
peals?, in the last resort in all cases.

The hum ble pe tition  of John H . Post, W illiam  
H . Post, Sarah E. A llen , and E zek ie l B . A llen , her 
husband; James W atson G u lick , and*Mary F . Hoag- 
land, (late M ary F . Post,) the appellants in  the above 
cause, respectfu lly  shows that they find  themselves 

10 aggrieved by an order or fin a l decree made in  the 
Court of Chancery of New  Jersey, by h is Honor 
Theodore Hunyon, Chancellor, bearing date on the 
th ird  day of November, in  the year of our Lord, 
one thousand eight hundred and seventy-five, 
wherein the said John Herbert and B u rr Tucker, 
su rv iv ing  executors of the last w ill and testament 
of John  Herbert, deceased, were com plainants, and 
you r petitioners and others were defendants, in  this 
respect, to w it : That b y  the said order or fin a l de-
cree of the Chancellor, it  was decreed and adjudged 

 ̂ that the legacy bequeathed by the testator, John 
Herbert, to the ch ild ren  of A m y E liz a  Post, vested 
in  said ch ild ren  at the testator’ s death, and directs 
that the one-sixth part o f the fund  given by said 
w ill to said ch ild ren  be pa id  to the adm inistrator 
of M artha A . Post, deceased.

A n d  you r petitioners hum bly appeal from . that 
part of said decree of the Chancellor, which de-
crees as aforesaid, upon the ground that the same 
is  erroneous, fo r that the said legacies d id  not vest 

3Q at the testator's death, but at the m ajo rity  of the 
youngest ch ild  of the said A m y E liza , or if  they 
vested, they vested in  a ll the ch ild ren  as a class, and 
the whole fund  r ig h tfu lly  belongs to those children 
who were a live  at the m ajo rity  of the said young-
est ch ild , and the whole fund  shou ld be paid in 
equal one-fifth parts to the su rv iv ing  ch ildren of 
said A m y E liza . Y o u r petitioners therefore pray



that the said decree m ay be in  the pa rticu la rs afore-
said reversed, set aside and fo r noth ing holden.

A nd  that you r petitioners m ay have such re lie f 10 
m the prem ises as to th is  Honorable Court sha ll 
seem meet and proper.

JH O . SCH O M P,
Solicitor for Appellants,

A . A . C L A R K ,
Of Counsel, with Appellants.

I conceive there is  good and sufficient ground of 
appeal.in above stated cause.

A . A . C L A R K ,
Of Counsel &c.

_____  20

Answer to Petition of Appeal.

(F ile d  January  14 1876.)

The answer o f Joseph Thompson, adm in istra tor 
ot M artha A . Post, deceased to the pe tition  o f ap- 
peal of the above-named appellants.

These respondents, not adm itting  a ll or any of 
he matters or th ings to be true as in  and by the 

said petition  of appeal are mentioned and set fo rth  
tor answer thereunto says that he believes it  to be 
true that such decree as is  com plained of was made 
y ^  Court o f Chancery, as in  the said pe tition  of 

appeal is m entioned and set fo r th ; but as to the date 
substance and extent thereof, th is  respondent 
numbly craves leave to refer thereunto when the 
same sha ll be produced. A n d  th is  respondent 
numbly conceives and is  advised that the decree in  
the matters com plained o f in  said pe tition  of appeal 
s correct and just, and according to law  and the 

proofs in  said m atte r;
Ami therefore humbly prays that said decree may
affirmed, and the said appeal m ay be dism issed, 

wtth costs.

30

40

J O H N  T. B IR D
Solicitor for and of Counsel with Appellee.
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L ik e answers to the said petition o f appeal were 
d u ly  filed by the respondents, ¿John H erbert and 
B urr Tucker, and the respondent, Abraham  P ost.
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