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Appe11aut's Point8. 

This is an appeal from a c1~eision of the Chansel-
lor, sustaining a demnner to <·omplainant'~ hrn. 

Tlw appellant allegecl that an as1-1ignrn<>nt had 
heen 1aicl by tlie nppellee upon his lands, and, that 
h<', upon l1emarn1, and to 1::iave his lands, pai<l this 
asf.eH ·mcnt. Tlrnt he haJ. di~eovered that the as-
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sessment was not as it purported to he, '' a jnst and 
equitable" one, but wholly Ulljnst, in Pqnitahle and 
excessive; ancl that, as he hrul no means at . law of 
rec0vering his money, he prnyecl that the assess-
ment, as such, he de<'lal'ed -voi<l. and that an a<'-
connting be had betwePn himself arnl the eity; 
that they retain all that in <--'qnity they should re-
tain out of the money 1,aid them, to-wit: the 
equivalent of the benefit they lrnc1 done him by 
paving the street in question, aml rPtnrn him the 
balance, it any. 

I. 

So far as this appeal is concerned, tlw appP.llant 
might rest hiB case, npnn the secoll(l and thirc1 ~i-ver-
ments of the hill [Cm,e page 71, th allegations thP.1·e-
in-all of which wen~ admitted by thP dernt11TPl'-
give him a certam right to an accounting. If the 
statements tlH~l'Pin are true, ancl the <·ity l>:v <1Pmnr-
ring admitted their truth, then the complainant was 
entitled to a decree. 

II. 

The learned OhancPllor 1noh• r1 >eyornl tlw plPad-
ings, and gave judgment, n o t on the fads as adndt -
tec1, but on such facts m, he thought mig-lit han"' 
been shuwn had the city anRwPrP<l arnl had tPstimony 
been taken-and although, as the appellant c·laims, 
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he is not bonnd to answer stnJements or to discuss 
q11estions whic11, so far as this app0al is concerned 
:-ire simply hypothetir.nl, yet he asserts that, 0ven if 
the city }wcl answere<l fnlly ancl had proven how and 
why in their opinion the complainant's mon0y was 
rPrPivetl by them, ne·vertheless he wonlc1 be entitled 
to the relief demanded in his bill. 

rrhe l<->anwcl Chmw el lor rnisconr,eivecl the real 
q uPstion at is. nP bPtween th ' 1JartiPs to this action, 
arn1 the anthorities cited in his opinion c1o not de-
termine the <"Omplainants right or remedy under 
the ac1mittec1 state of fact..· in thi-, cnse: 

The Dnsenbmy, Leibstein & Le,vis cases, like 
that of Bond vs. .i. r ewark, which preceded 
a n<l gove1·1w<l them, concm·ned only the ir-
r<>gn lar or dPl'Pcti, •pp, rprcise of an a<1mittec1 power 
wl1ile the compl:linant's bill charges and the city's 
dernlllT('l' ,1dn1its that tht' a ·se~srnent in question 
wns made nn<1el' an nrn·onstitntional statute, and 
that the whole pro<'P<lnni r<'snlting in the charge 
11po11 his ]arnl was ,lhf--o1nt<->ly void. Until the :::inp-
pltmwnt to its cl1arter in 1872, the city of Elizabeth 
was ntf Prly witlwnt power to asse. s for a street 
pavemc•nt. It eo1tld 1n·oet·e<l therein only in the 
m()(le <lirectHl by its eharh-'l\ and that mode, if fol-
loWt·d, resu1tel1 in a nnllity-"a shadow which if 
hel<1 for half a centnry won 1d b a shadow still.'' 

l\Ioreon•r the <.focisions cited by the chancellor 
were based upon a them) of the relation between 
a city ~m<l a eitize11 eonceming municipal improve-
ments which ha~ since b2en entirely overthrown. 
It w:1s tl1<:·n ~nppo ·ptl that a city in 'nch matters 
a<"ted as the larnl owner's ag<>nt, all<l that the prin-
ciple. · of the law of agency determirn-'d th rights 
and liabilities of the parties. Bnt this was a mis-
takt. Th I dty of ElizalH th <lid not act as the ser-
vant of its citizens. As a municipal corporation it 
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had power to act when in the opinion of its city 
council the public qoocl required it. If the action 
taken was a street improvement then this cqnrt has 
declared. that '' the cost of the improvement is to be 
paid out of the municipal treasury, and the nrnnic-
ipalty is to be n im bnrsed by assessment on the 
land ovvners whose lands front on the improvement 
if the extent of benefit will permit. If not the defi-
ciency is to be raised by general taxation as in jus-
tice it ought to be." 

Village of Passaic vs. D. & L. R. R. 
Co., 8 Vroom, 538. 

But it may be said that even while this doctrine 
of agency was thought to be the ]aw, it was never-
theless decided tha1 unless a city'H proceeding \vas 
authorized. by law it did not in any sense become 
the land owner's agent. 

Schumm vs. Seymom, 9 C. E. G., 143. 

III. 

The power to improve a street and the power to 
aFseHs inc1ividnalR therefor are ~eparn te and dis-
tinct. 

The fact that a city has rna<le a em,tly im pl'ove-
rnent, while it has Homrti mes preventecl a con rt of 
hnv in a c1iscretionary prncef~cling upon ('e!'/ iorari, 
from looking into the validit)r of an assessrnpnt, ]ial-i 

not been hdd to be a gnmntl for npholding s11eh 
assessment if it canw dirPctly in qnestjun. On th<:' 

contrary, there are mu11ern1Ls dec•jsions tltn t la wfol 
expenditure was no excuse for an unlawful tax. 
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See House vs. City of Rochester, 15 
Barb., 517. 

In_ re Phillips~ GO i: T. Y., p. 23. 

If an a~se~t-imeut b8 t:,et asi<l8, thP conrts will re-
store his money to the citizen, although tlw city ha:-, 
paid it to those who clicl the \\·ork. 

Rike::.· vs. Jersey U1 ty, D Vroom, 225. 

IV. 

The learned chancellor give. two reasons for c1e 
uying relief to the complaina11t: 

1. [Case page 12]. Tlwt ''au e.,rte1dve ti.el<l of lit-
i?ation will ]urn~ been tlisem·<'reJ." It i · scar<·Pl.v a 
reason for clenying a jnst elaim that other-; who 
have nnjnst claims may attPmpt to prt>s'3 thPni 
There is no tribunal by which thP variow, subjects 
connecte<l with tlH~se rniHtal·en as~e~sment:-, conl<l 
be so proverly ,·orn,ich.1red as th~1t conrt "hen~in 
·•]ip "]10 nsks eqnity must <lo equity. ' ' Tr it shall 
be foHml tha: tlw snitm i:-; one of tho ·e al 
wl1o~P l'equest the work wai-:; clone and rhe 
<'itr·:-; rnorn7 spent it wi11 no1 c1,·ail liim that thn 
pro<"et1tli11g ,rn s Hot st1frt ly in a<•c·o1·< la nc•p with I h<' 
Jaw, and <'\T<'ll th1• ho11<1:-;t <'rnlll)1cd11ant rn11~t ,rnhe 
}Ji:-; right to d1•1u:rnd of a cit>· :1 .·tl'i<'t <·01 1pli;it1<'<' 
, itl1 t--tatutory forrnalitit•-; ~n (IJ'dl'l' to <"l1:1rge him 
with :tll? ~11rn :rncl offp1• to p,1~· tilt• j11,t t·q111rnlt•11t 
l'or t lH' l>P1w1it }ti:--h111d !'<'('Pi VPd. 

"2. Tl11· <'h:rn<·Pllor statP. · that th,~ <"ompl:1in,111t 
Jwcl ,1 l'Plltt•d.v at law a11cl lo-;t it by his /.ru·/1.es. 
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[1.J It ctoes not appPar hy the ple:1<li11g~ 
that lw hacl a rPmPrly clt law, or that he was 
gni1ty of lacl1es. 

[:?.] Tlrn t une remP<ly lws lH-!Pll lo-..t by 
!adu:s is not a bar to ,nwtlH-'1' unh-!ss the situ-
ation of ti e clefemlant 1ias been a ltert>cl by 
the cleby. 

Platt v. Platt, 58 1. r. Y., 404-. 
Iloxey vs. Pa ttenwn, 8 ,~ t., 419. 

[;~.J The cloetrine that the loss of a remedy 
at Law shuts the doon, of a Court of Equity 
applies only where the subject matter wa · 
originally cognizable only by a c·onrt of law 
and tht suitor be~eigPs tlw loul't of Equity 
to ,n-oid the statute of Jirnitatiom;. Jn t1w 
c·ase nt bar thP curnplainaut srn's for an ae-
connting-a subjec·t wlien•ol' the jnrhdktion 
of a Conrt of Equity is c·oncn1Tent with tl1at 
of a cot11t of Jaw and whid1 i · inherPntly of so 
eq11itablP a nature that . questions concerning 
it are l>ronght almost always bPfore Oom·ts of 
Equity. 

[-!.] The'· rem-'(1y at h1w,, was the writ of 
r·ertiomri. The <"hnnee of obtaining that is 
not :·rnc·h a '' 1·eme<-ly :, ~ls to clebm· a suitor in 
a ease n. this from l'P'-<>rting to a. ( 1c>tnt of 
Equity. 

[a.] A "remedy'' mn--t bf' a nrntter of 
right-nothinµ· that JPsts in <lisc·1·P-tion -
wl1Ptl1t>r jt lH-' thP disc·rHion of a jtI<lgP to re-
Yiew an :in as~<•s-mwnt or that of a ,·ity <·01111-
<'H to adjust an asses ·ment is n •· full, com-
plete and aclPq 1wte" 1·emedy. 

l 
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:, TliP renH'(ly by r·NtioH1ri i9 not adeqnate. It 
j:-; dilato1'y mid n-'sts in the <.liseretion of the conrt 
,;, -::- -i<· t]H' plaintiff's property has been forrib1y 
taken from it in violarion of ]aw arnl it ,vou1<1 bP 
cliscl'P<litahlP to the proper a<lrnini';tration of j11s-
tice not to give it an effo ·tual renw<ly.'' 

Hank of Chenrnng vs. Uity of Elmira, 
5:3 N. Y., 59 . 

[b.[ Irregularities are properly l'Pviewable 
by certiorari, lrnt wlH-m thP- city acts without 
jurisdiction the citizen is not hound to resort 
to certiurar i. 

Bogert ,·s. Elizabeth, 12 C. E. E, p. rao. 
[r•. J The \\Tit of certiorari provi<les a rnea us 

of appeal l'rnm the cleci.·ion of a subordinate 
tribunal, bnt wht>n that tribnnal acts withont 
juris<liction it is not necessary to appeal. 

Uity of Baltimore vs. Porter, 18 Mary-
land, 20.1. 

\rilliams(lll vs. Beas1P)r, How., 54:3. 
l\lit<·he11 vs. l\Iilwaukee, 18 Wi '., 92. 

V. 

In New York arnl many other States if a l:1.nc1 
owner p~1ys an assp:-;smcnt ,Yhich is absolutely voi<l 
he may sue at , law to reeuYer his monPy, although 
tlH' aSSP8Sl1l e nt l't'lllHillS llllYa<·atP<l. 

V,rn Ilorn vs .... \~,v Lots~ :~ .1.. r. Y., 100. 
City vf Detl'oit v ·. Uartin, 3-! ~1ich., p. 

172. 
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But he nevertheless can resort to a court of equi~ 
ty. 

Seely vs. W eRtport, 4:7 Conn., 294. 

In New Jersey it has l>een hehl that the assess-
ment must be vacated before a suit at law can be 
main tainecl 

The complainant has now, therefore, no remedy 
at law, arn1 "if he rannot immrdiately protect or 
maintain his 1·ight by auy <·om·se of proceec1ing at 
]nw, eq nity will intervene." 

2 Story Equity, GOl. 

Vi. 

It is not a sufficient answer to his bj}l in e~ptity 
that he may hn n~ })<li<l his money u n<l0-r a "111istc1 ke 
ot law.'' 

The bill alleges, and the demurrer ac1mits, that 
there \Vas a ''mistake of fact.'' But even 
if there was a mistalrn of law the an-
cient narrovv-rnindecl doctrine that igno-
rantia j1tr is nem in em excu scii is not the 
prevailing rnle to-day. Both in England 
and Amerien the rnodl'rn <le<·isiorn-, fa-vOl' Lord 
Manstiehls rnle, as lni<l down in Bize vs. Diclrnson, 
1 T. R., 2'33, that if n rnan hns 1mid what the l.:1 \\. 
wonld not compR] him to l),lf, lrnt "hat in equity 
and gooc1 cont::icit-mce Ile shou]cl have pai<l, he cmrnot 
recover it. But "'here money iE paid under rnistakt> 
of law, which in go0(1 conscience there was no right 
to claim, it can be recovered. 

J 

' . 
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See note to Black vs. Ward, 15 Am. 
Rep. 171. 

As matter of public policy it wonld seem that the 
courts should enconrage the idPa that if an asst>ss-
ment be imposed on a land owner, he should pay 
the claim, having his remedy t.]rnreaft.er in equity, 
for a i-ecovery of any balance above what was his 
proper dne, rather rhan refnse to pay anything, awl 
by a resort to ]aw throw the whole cost of the im-
provement upon the general taxpayers. 

VII. 
The theory of this action 1s in accordance with 

the rule laid clown by this romt in a late case. 

Mayor of ewark vs. Shuh, 7 1 tew,, 
263. 

That the payment of what is justly due, even 
when the city's action has been taken under an un-
constitutional statute, is in<lispensable, if he wonl<l 
gain relief. 

This the complainant offt>rs to do, and it is surely 
not to his disfavor that he has rho en to bring his 
cause before a legitimate court of the State, rather 
than one of those irregular and parth;an tribunals, 
city councils or board of assessment-which late 
legislation has endeavorec1 to estahfo;h. 

VIII. 

The decree of tlw Court of Chancery should bP 
reversed 

GEO. PUTNAM SMITH, 
Of Conn el for Appellant. 
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To the Honorable, the Chancellor of the State of 
New Jer ey; 

In Chancery complaining your orator, William 
W. Watson, of New York, showeth: 
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J .. That your orator is the owner and also seized! 
anc1 possessed of a certain tract of fancl situate in 
the City of Elizabeth,. and bounclecl arn.1 described 
as follows :. 

Beginning on the west side of South Broad 
street 310 feet south of the southerly line of Grove 
street, thence westn·ly 200 feet ; thence southerly 
lt5 feet, thence easterly 200 feet, to South Broad 
street aforesaid; and thence along the same north-
erly line, 155 feet, to the point or place of 
.Also all that certain other tractef la ·nd, Beginning 
at a point on the easterly side of South Broad street 
aforesaid, 320 fept south of Grove street ; thence 
easterly 200 feet ; thence southerly 85 feet; thence 
westerly 200 feet, to South Broad street; and thence 
northerly, along the sanw. 85 feet, to the point or 
place of beginning. 

2. That in and by Section 9'2,- Article III, of a 
Public Act vf the Legislature of New Jersey,. 
entitled: '' An Act to revise and amend the Charter 
of the City of Elizabeth," approved March 4, 1863, 
it was enacted, that it should be lawful for the City 
Council of the City of -1"lizabeth, whenever in their 
opinion the public good might require it, by ordi-
nance, to order ancl cause any street or section of 
street to be graded, gravelleu., paved, flagged, mac-
adamized or otherwise improved and regulated in 
such a manner as they might deem advisable,under 
the supervision and d1rection of the Street Com-
missioner or Street Commissi0ners, at the expense 
of the owners of lands and real estate on the line 
of said street or section of a street so improved. 

3, That in and by tl1.e one hundred and fifth 
section of said Act it is enacted, that the whole 
amount of costs and expense of regulating, grading, 
and paving any street or section of a street, :or grad-
ing, gravelling, flagging, macadamizing, or:otherwise 

' (\ 



improYing any strPPt or section of a street, sho 11l<l 
be assessed upon the o,vner.., of lands nncl l'eal Ps-
tate upon the line of sairl street or "ection of ·t street 
.so improved.; an<l, wh.enevt'r sneh improvement 
·hould h~ffe been made nuder the provisions of that 

Act, the City Connril should ascrrtain the whole 
a.mount of the costs anc.1 expenses of aicl imprnvement 
in any stref:'t or sertion of a street, and should cause 
the same to be assessetl npon the owners of lands 
and real estate on the line of said street 01· section 
-0f a street, by the City Snrveyor, which shonM be 
.and remam a lien thereon, from t11e time when said 
improvement should have been made-which date 
of attachment of 1-;nch lien ,vas afterwan1s changed 
by section u of · an Art of the Legis1atnre of said 
State, approved April J st, 18G9, so that snr.h a.;;~ 
essrnent shvul<l be a lien on the lands and real 

estate, whereon the same is.a."'Sl'SSP(l. from the clay 
the same was ratified by the City C01mciJ, and not 
before. 

4. That in and by the aicl Act entitlecl, "An Act 
to revise and anwud the Charter of the City of 
Elizabeth,'' approved March 4, 1863, it was among 
other things enacted, that whene,Ter any assessment 
. honlcl be ratifiecl by the City Council, a certificate 
thereof should be delivered to the City Treasnrer, 
who upon receipt thereof should among other d11ties 
give notice as therein mentioned, and requiring the 
owners of lancls and real estate assessed to pay the 
amount to him ,vith interest, as in said Art pro-
vided, within sixty clay from the fir t publication 
of the notice, or wHhin the said time deliver to him 
a bond, of sai,l owner or owners to aitl city, con-
ditioned as therein set forth ; and that if such 
assessment shoulc.1 not be paid, or s11eh bond should 
not be delivered within the time appointed in said 
notice, the City Council of said city mio·ht order 
ancl direct the City Treasurer to collect :uch a s ~s 
ment or amount by public sale at auction of the 
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lands and real estate whereon such assessment was 
imposed or might be a lien. And that public notice 
of the time and place of sale should be given by 
said treasurer, and publishecl as in said Act pro-
vided1 and that if any assessment rPmain unpaid on 
the day specified in such notfre, th e City Treasurer 
should proceed to sell by pu hlic auction at the r.ime 
and place appointed therein, the lands and real 
estate on which such assessment should have been 
imposed, or mjght be a lien for the lowest term of 
years for which any person wonld take the same 
and pay the amount of such assessment with the 
interest thereon,. and all costs, fees, charges and 
expenses; and that such lands and real estate as 
should not be bid for when offered for sale, should 
be struck off to the city for such term, and that a 
certificate of the sale of each lot, tract or parcel of 
land and real estate sold as aforesaid should be 
marle by the Treasnrer and delivered to the pur-
chaser, and that every certificate of sale should be 
presumptive evidence of the facts therein staed , 
and should be recorded in the office of the City 
Clerk, and should constitute a lien upon the lands 
and premises therein described after the same 
should have been so recorded; and that if the city 
became the purchaser of any lancls and real estate 
upon any such sale, the cArtificate of sale should be 
assignable, and all the provisious of that Act in 
relation to such sale should apply to the city as to 
any other purchaser; and if any lands and real 
estate so sold should not be redeemed, as by that 
Act provided, the City Council should execute to 
the purchaser, his legal representatives or assigns, 
a declaration of sale under the common seal, signed 
by the Mayor and attested by the City Clerk, con-
taining a description of the premises, the fact of 
assessment, advertisement and sale, the date of the 
sale and the period for which the premises were 
sold, which declaration should be recorded in the 
offi0e of the County Clerk. And it is further pro-

., f, 
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vided in and by said Act, that such declaration of 
sale should be presumptive evidence in all courts 
and places that such sale and proceAdings were 
regularly made and had according to the provisions 
of that Act : and such purchaser or purchasers, and 
his or their legal representatives should by virtue 
thereof lawfully hold and enjoy such land and real 
estate with the rents and issues thereof for his or 
their own proper use, against the owner or owners 
thereof, and all persons claiming und8r him or them 
until the term should he completed for which said 
purchaser or purchasers might have agreed to take 
the, same. 

5. It was fnrther provided by said act that unless 
such assessment should be pnid as herein directed, 
said city might sue the owner or owners of the land 
whereon said assessment remained unpaid as for so 
much money laid out and expemled for the use of 
such owner or owners. 

And your orator further shows that on the 
day of , 18 , the City 
Council of said city, having determined that the 
public good required such improvernen t, did by 
ordinance order and cause Soutl1 Broad street, from 
South street to "\Vilfotmson street, to be paved with 
Nicholson pavement; that afterwards, to wit, on the 
13th day of April, 187 ): an assessment of the 
whole amount of the costs and expenses of said 
improvement having been made by the City Sur-
veyor, was ratifiecl by saicl City Council, and the 
same thereupon became, according to the provisions 
of said act, a lien on the ]ancls whereon the same 
was imposecl --the amount so imposed on the said 
lands of your orator being $3,300.38, whereof 
t 1,930.42 was ass~ssed on tract No. 1 and 81,369.96 
on tract No. 2. 
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6. And. your orator avers that the said. assessment 
on his said lands was not for the amount of any as• 
certained benefit derived by said lands or by your 
orator from said improvement, and that no investi-
gation or inquiry was made by the authorities of said 
city or any public officer into or as to the amount 
of such benefit; and your orator avers that said 
assessment greatly exceeded and exceeds any benefit 
to him on said lands from said improvement. 

7. And your orator shows that said assessment 
not being paid, said city sold said lands under the 
provisions of said charter, and executed a certificate 
of sale therefor, which sale and certificate created a 
cloud on the title to said lands, and threatened to 
execute a declaration of sale, whereby the purchaser 
of said lands shall '' lawfully hold and enjoy said 
land against the owner and all persons claiming 
under him," which declaration of sale would still 
further cloud such title and impair the value of said 
lands. 

8. That under fear of such threats and to remove 
said cloud on the title to said lands, your orator 
paid to 'defendant on or about December 20, 1812 
the sum of $3,723.07, which defendants claimed to 
be dne them for principal and interest of said as-
sessment. 

9. That your orator has requested the anthorities 
of said city to examine into the benefit conferred to 
his said lands by said improvent, and to retain so 
much of the money paid them by your orator as 
shall fully equal such benefit, whieh your orator 
avers to be all that in equity and good conscience 
they are entitled to re~ain, and to return the surplus, 
if any, to your orator, but said city authorities re-
fuse so to do. 
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II. 

And your orator further avers that after the 
completion of the improvement hereinbefore men_ 
tioned your orator, at the request of defendant, 
paid to defendant the sum of $:3,723.07 hereinbefore 
mentioned, with the understanding and upon the 
agreement that said defendant should retain so 
much thereof as it might be entitled t) as your 
orator's proper share of the costs of such improve-
ment, and retnrn to your orator the balance, if any 
there might be. 

That your orator has frequently arnl in a friendly 
manner requested defendant to ascertain the benefit 
to your orator from such improvement and the 
amount which your orator should be:rhargecl there-
for, and to account with your orator concerning the 
same, but said defendant refuses so to do, hut on 
the contrary, pretends that the whole s1tm so 
delivernd to itJwas lawfnlly and justly <l.ue by yonr 
orator. 

HI. 

And your orator further avers, that after the 
completion of said improvement the defendant di-
rected the City Surveyor to make a '' just and equ-
itable assessment" therefor upon tlw owners of 
lan<1s on the line of said improvement, and an 
assessment being made by such City Surveyor, the 
defendant represented to your orator that the sum 
of $3, 723.07 charged against him was, with the 
interest thereon, a just and equitable assessment 
and a fair proportion of the cost of snch improve 
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ment, and that relying on such representation and 
statement of defendant, ancl being induced thereby, 
yonr orator paid to defendant said sum of $3,723.07. 

That your orator has discovered that the state-
ments of defendant were untrue, and that the 
amount charged against him was not a just and 
equitable assessment, nor did defendant or any of 
its agents ever attempt to make such assessment. 
and he ayers that the money collected from him by 
defendant by means of such false statements as 
aforesaid was and is greatly in excess of a just and 
equitable assessment, and that defendant, though 
often req nested, refused and still refuses to make 
such assessment or to return any portion of the 
money so collected. 

In tender consideration whereof, and inasmuch 
as your orator is rernediless in the courts of law, 
and can have adequate relief only in a court of 
equity, and to the end 

1. That the City of Elizabeth, the defendant in 
this suit, may according to law, full, true, perfect 
and distinct answer make, but not under oath, (an 
answer under oath being expressly waived,) to each 
and all of the matters aforesaid, and that as fully 
and particularly as if the same ;were here again 
repeated, and said defendant thereto interrogated 
:paragraph by paragraph. 

2, That the aforesaid assessment on the lands of 
your orator may be adjudged to be illegal and 
void. 

3. That an accounting may be had between the 
City of Elizabeth and your orator, and that there-
upon it may be ascertained both how much benefit 
was done to said lands of your orator by said 
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improvement and how much money the said City 
received from your orator on account of the assess-
ment made therefor, and that if it be founJ that the 
sum so paid exceeds the amount of such benefit, 
said City may be decreed to return l to your orator 
the surplus with interest. 

That your orator may have such other or further 
relief as the nature of his case requires and as may 
be just and equitable. 

May it please your Honor the premises· considered 
to grant unto your orator; the Stat.e's writ of 
tmbpama issuing out of this honorable Court com-
manding the defendant at a time and place and 
under a penalty therBin mentionBd to be and appear 
in this Court to answer this your orator's Bill of 
Complaint and to stand to and abide by such order 
and decree in the premises as shall be agreeable to 
equity and good conscience . 

.And your orator, &., 

GEO. PUTN.A.M SMITH, 

Solicitor of Complainant. 

W. J. MAGIE, 

Of Coun..o;;;el. 



IO 

To this biil c1Pfenc1ant filed a general demurrer. 

'rhe cause was heard before the Chancellor on 
bill and clemnrrer, am1 the following opinion 
was delivered therein: 

- --
W ILLIA.1\1 W. ·w A'rSON 

V 

THE OIL'Y OF ELIZABi:TII. 

l 
I 
I 
l 

BILL FOR RELIEF-0_._ GE ERAL DEMUR-
RER. 

Mr. R. E. OHETwoon and Mr. B. WILLIAMSON for the 
Dernnrrant. 

Mr. G. P. Smm and Mr. W. J. MAGIE for Com-
plainant. 

THE CHANCELLOR: 

The bill states that the complainant is the owner 
of a lot of land in the city of Elizabeth; that the 
charter of the city provide~ for the a sessment of 
the cost'3 and expenses of regulating. grading and 
paving ·aid street or section of a street in the city, 
or gradinO', gravelling, flagging, macadamizing, or 
otherw1se improving any street or section of a street 
upon the owners of land and real estate on the line of 
the Rtreet or section of the treet so improved, and 
for enforcing payment by sale of the property 
for a term of years, as well as by suit again t the 
owner; tnat an a sessment of a specified sum of 
money ·was laid upcn the complainant's property 
mentioned in the bill, for an improvement of part 
of a street on the line of which the property was 
situated, and that for non-payment of it the property 

I 

fl, 

• I 



' 

was sold under the charter, and a certificate of t hA 
sale was given, which sale and certificate the bill 
alleges created a cloud upon the complainant's title' 
The bill fnrther states that the city threatened to 
-execute a declaration or sale whereby the purchasers 
would have been under the charter lawfully entitled 
to hold and enjoy the land against the owndr ancl all 
persons claiming under him; that under foar,of such 
threats and to remove the cloud on the tit]e the 
'Complainant paid to the defendants on or abont the 
twentieth 0£ December, 1872, the amount cla,imed to 
be due for principal ancl interest on the assessment 
and that the complainant has req nested the m uni 
cipal authorities to examine into the benefit con, 
ferred on hb land by the improvement, and to retain 
so much of the money so paid by him to them as 
should be equal to the benefit, an<l retnrn to him 
the rest. ThP bill then avers that · the 
money was paid with the understanding 
and on the agreement that the city should retain so 
much thereof as it migl1t be entitled to as the com-
plainanC s proper share of the cost of the improve-
ment and return to him the balance, if any there 
should be, and that he has requested the city to 
ascertain the amount chargeahlB to him for the 
benefits and to account with him accordingly ; but 
that it has refused to do either, and rlaims the 
whole of the money as its lawful and just due. The 
bill contains further averm t that after the im-
provement was completed the City directed the City 
Surveyor to make an equitable and just aRsessment 
therefor upon the owners of lands on ihe line of 
the improvement, and an asse.ssment having been 
made, the City represented to the complainant that 
the sum charged against him was with interest 
thereon a just and equitabl0 assessment and a fair 
proportion of the cost of the improvement, and the 
bill that avers that relying on such representation 
and statement and induced thereby the complainant 
paid the money, but has discovered that the re pre-



sentation and statAment were untrue and that the 
amount charged against him was not a just and 
equitable assessment, and that neither the Uity nor 
i.ts agents ever attempted to make such assessment; 
that the mouey which he so paid was and is greatly 
in excess of a jnst and equitable assessment, and 
that the defendant refuses to make such an assess-
ment or return any part of the money. The bill 
prays that the assessment may be judged to be 
llegal aud void; that an account may be had of the 
payment and benefits, and that the surplus if any 
of the payment over thf.3 benefits, may be repaid to 
the complainant with intPrest, and there is also the 
genera prayer for relief. 

The desjgn of the pleader evidently was to present 
the daim of tL.e complainant in three different 
phases after the manner of the courts in a declara-
tion in a suit at ]aw. The first is that it arose out of 
the stress of some illegal demand under which a 
cloud had been 0reatecl on his title and an addition-
al one was threatene<l. The second, that 
money was paid on an agreement to repay 
so much as should be in excess of the 
actual benefits ; and the third that it wa · paid upon 
a misrepresentation that a just ancl eq nitable asse ·s-
ment had been made. It is merely a bill for relief 
against the assessment tiled to obtain a return of 
part of the money paid. It was filecl more tlrnn six 
years after the money wfs paid. It is almost need-
less to remark tlat if such a method of reviewing 
a~sessments and recovedng back money pai<l on 
account of them is open to those who have in time 
past paid their assessments, an extensive field of 
litigation will have been di ·covered. As to the first 
aspect of the c]aim, it presents nothing but the 
ordinary case CJf the payment of an asses ment 
which the person assessed preferred to pay rather 
than litigate, or the case of payment of an assess-
ment "vhich the person assessed might have litigated 
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successfully, but which, for want of knowledge that 
it was illegal, he did not litigate. If, under such 
circumstances, the money can be recovered back, 
there is no reason for a resort to equi.ty, the remedy 
is at law. As to the second phase that there was an 
agreement that the city would return all the money 
paid over and above the complainants share of the 
cost and expense of the assessment, it appears by 
the bill that the city did, in fact, make an improve-
ment. The bill states that the property was sold 
under the assessment, and it prays that the assess-
ment may be set aside as illegal and void. If there 
was an assessment the claim for the excess if any of 
the money paid was the amount of the assessment 
is cognizable at law. But it is urged on this point, 
that though there was an assessment, it was not 
just and equitable. For this grievance, whatever 
remedy there is, is at law, and if the remedy at law 
be lost through laches there is no remedy in equity. 

Lewis v. City of Elizabeth, 10 C. E. G., 
298. 

Dusenbury v. City of Newark, Id., 295. 

The third aspect of :the case is uncler the aver-
ment, that there was misrepresentation that the 
assessment was just ancl equitable. This averment, 
like the others, was undoubtedly madf:l with a view 
of enabling the complainant, under it to contest the 
fairness of the assessment. But it is hardly neces• 
sary to say that this Cuurt will not enter upon the 
inquiry as to the fairness of a municipal assessment, 
whether it , is jm,t and equitable in its proportions-
on the mere allegation that it is unjust and inequit-
able. 

Liebstein v. City of Newark, 9 C. E. 
Gr., 200. 

Jersey Uity 11• Lembeck, 4 Stew., 238. 
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The demurrer will be allowed with costs. 

A decree was thereupon entered dismissing com-
plainant's bill with costs. 

The complainant appealed therefrom to this Court 
and filed the fo1lowing petition. 

'lo the Honorable the rfourt qf Errors and Appeals 
in the last resort in all causes : 

The humble petition of William W. Watson 
the appellant in the above stated cause, respectfully 
shows that your petitioner finrls himself a~~rieved 
by a final decree maile in the Oonrt of Chancery by 
his Honor Theoilore Runyon, Ch~ncellor of New 
Jersey, bearing date the 12th day of September, in 
the year eighteen hnm1red and seventy-nine,wherein 
tfie said Wi1liam W. Watson was complainant U:l,nd 
the said "The City of Elizabeth" was defendant in 
this respect, to wit.: 

That the said decree., adjudges that the demurrer 
of the sa.id defAndant to the complainant's bill be 
sustained, and the said bill be di-,missed with costs. 

And your petitioner humbly appeals from that 
part of the deeree of the Chancellor which decrees 
a~ aforesairl, on the ~round that the same is erro -
neous, for that the said decree should have overruled 
the demurrer of the said defenrlant and ~ranted 
your petitioner relief in accordance with the prayer 
of his bill. 
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Your pet.itioner therefore prays that the said de• 
cree of the Chancellor may be in the particulars 
afore ·aid reversed, set aside and for J1othing holden' 

And that your petitioner may have such relief in 
the premises as to this Honorable Coart shall seem 
meet. 

GEO. PUTNAM SMITH, 

Solicitor for Appellant. 

T. D. HODGES, 

Of Counsel with Appellant. 

To this petition the defendant filed the usual 
answer. 
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