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New dJersey Supreme Court

Transcript of Clerk’s Docket

ORANGE DISTRICT COURT

13703
Mary Howard,
Plaintiff,
VS. Action on Contract.
Essex Mutual Benefit Asso- Demand $500.
ciation a corporation, 20
Defendant.

Summons Issued 4/25/17.
Summons Retble 5/2/17

A. B. Seymour, Plaintiff’s Attorney.
E. R. McGlynn, Defendant’s Attorney.

Summons returned as follows :

I served the within summons, April 26th, 1917 ~0
on Miss Marford, she being the bookkeeper of
said corporation by reading the same to her and
delivering to her a copy thereof.

JOHN E. GALLAGHER,
Sergeant-at-Arms,
Constable.

November 28, 1917, Trial had. The following
jury was sworn and served : 40
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Transcript of Clerk’s Docket

R. Hopworth, Jr. 7. F. Lee Ransdall
John H. Thomas 9. Frank E. Miller
George F. Kocher 10. Charles Sullivan
Martin Shannon 11. Bayard I. Sidman
Augustus L. Schott 12. Albert F. Welsh
John Bellini

S TUk W

*Mary Howard sworn and testified.

Policy in evidence marked P-1.

Receipts marked D-1 for identification.

Policies in evidence marked Exhibits P-2 and

P-3.

Lewis Howard sworn and testified.

Notice to Produce Exhibit P-4.

Books and letters in evidence marked Exhibit
20 ~ and P-10 respectively.

Plaintiff rests.

D. L. Dann sworn and testified.
Card in evidence marked Exhibit D-2.

Maude Spatts and I. Webster Kayle sworn and
testified.

Defendant rests.

’ Agents report m evidence marked Exhibit
P-11.
The jury retires and returning, reporting them-
selves unable to agree and were discharged.
Order replacing cause on calendar filed Decem-
ber 11, 1917.
January 23, 1918 Retrial had.
William Davenport sworn as stenographer.
Mary Howard sworn and testified.
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Transcript of Clerk’s Docket

Policies and receipt books in evidence marked
Exhibits P-1, P-2, P-3 and P-4.

Proof of death Exhibit P-5.

Book in evidence Exhibit P-6.

Signature marked D-2 for identification.

Receipt marked D-1 for identification.

Lewis Howard sworn and testified. *

Mary Howard re-called and testified.

Cards and letters in evidence marked Exhibit
P-7 and Exhibit P-8.

Plaintiff rests.

Maude Spatts, D. Lester Dann and I Webster
Kayle sworn and testified.

Receipt in evidence D-l.

Judgment was thereupon rendered for the plain-
tiff and against the defendant for $100,00 debt 20
and $14.62 costs.

January 23, 1918.

On Contract Order—12/14/17.

Amended State of Demand filed November 26,
1917.

Demand for Jury filed September 25, 1917.

State of Demand filed May 2, 1917.

Notice of Appeal filed February 1, 1918.

Appeal Bond filed February 7, 1918.

Plaintiff’s costs:

Summons ! $2.10
Mileage .32
Listing j 1,50
Venire 5.75
Attorney’s fee 5.00

$14.62

I Harold J. Trabald, Clerk of the Orange Dis-
trict Court, hereby certify that the foregoing is
a true copy of the record of proceedings in the

above case as taken from the docket of this Court. 40
HAROLD J. TRABOLD.
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Testimony

ORANGE DISTRICT COURT

Mary Howard,

Plaintiff,
o VS.
Essex Mutual Benefit Asso-
ciation ,
Defendant.

Transcript of testimony taken on the twenty-
third day of January, nineteen hundred and
eighteen, before his Honor, Daniel A. Dugan,
Judge of the above mentioned Court, at the City
Hall, Orange, New Jersey.

Appearances:
Arthur B. Seymour, Esq., for Plaintiff.
Edward R. McGlynn, Esq., for Defendant.

MARY HOWARD, Plaintiff, sworn:

Direct-examination by Mr. Seymour:

Q. Mrs. Howard, where do you live? A. 227
Valley Road, Montclair.

Q. You are the plaintiff in this suit? A. Yes,
Sir.

Q. What was your husband’s name? A. James
W. Howard.

Q. And did the defendant, the Essex Mutual
Benefit Association of New Jersey issue any in-
surance upon your husband’s life?

(No answer.)
Q- I show you a policy dated March 25, 1016,
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Mary Howard—Direct

No. 14020, issued by the Essex Mutual Benefit
Association on the life of Janies W. Howard for
$100.00; that is on your husband’s life? A. Yes,
Sir.

Mr. Seymour: I offer this policy No.
14020 in evidence.

Policy No. 14020 received in evidence and
marked Exhibit P-1.

Mr. Seymour: This policy reads as fol-
lows: (Reads policy).

Q. What was the date of your husband’s death,
Mrs. Howard? A. August 27, 1916.

Mr. Seymour: Is it admitted that the
proofs of death were offered and filed with
the company?

Mr. McGrlynn: Yes. 2q

Q. Have you collected the insurance on this
policy? A. No, sir, I haven’t collected it.

Q. Have you paid the monthly premiums up to
the date of your husband’s death? A. Yes, sir.

Q. Now when you paid these premiums, you
got receipts and your payments were entered in
books? A. Yes, sir.

Q. And the premiums which you paid were
premiums to cover other policies besides this one,
weren’t they? A. Yes, sir.

Mr. Seymour: I offer these two other
policies in evidence.

Mr. McGrlynn: Just for the purpose of
showing, if anything, the number of poli-
cies he had.

Two policies of insurance received in
evidence and marked Exhibits P-2 and P-3
respectively.

Mr. Seymour: I also offer these four re-
ceipts and two books in evidence. 40
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Mary Howard— Direct

Four receipts received in evidence and
marked as one Exhibit, P-4 «two' books re-
ceived in evidence and marked Exhibits
P-5 and P-6 respectively.

By the Court: Q. What did you husband die
A. Head trouble; I don’t know exactly what
they call it.

Mr. Seymour: I offer in evidence this
certified copy of the record of death of
James W. Howard.

Record of the death of James W. Howard
received in evidence and marked Exhibit
P-7.

Q. Now one of your policies calls for forty-four
cents a month? A. Yes, sir.

Q- And another policy calls for $1.10 per
month, is that right? A. Yes, sir.

Q. And another one for $1.25 per month, is that
right? A. Yes, sir.

Q. I show you a receipt dated January 29,1916,
for $1.54—

Mr. McGrlynn: That was before the issu-
ance of the policy we are suing on.

Q. —That 1s $1.10 on policy No0.13206, and
forty-four cents on policy No.14020, isn’t it?

g0 A. Yes, sir.

Q. Now is that the only receipt you have for
the payment of the forty-four cent premium? A.
Yes, sir, that is all the receipt that I have; yes, sir.

Q. Who made the monthly payments each
month? A. I made them myself, mostly.

Q. Where were these monthly payments ent-
ered when you made the payments? A. There

40 were slips besides what were put in the books.
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Mary Howard—Direct

Q. And yon also got receipts besides the book
receipts'? A. Yes, sir.

Q. Do you know *of your own knowledge
whether or not when your husband died, you had
receipts or entries in the books in premiums up
to including the month of your husband’s *death?
A. Only the last one; when the agent was to the
house my husband-was out under the grape ar-
bor, and he spoke to him about these papers; he
didn’t offer him a receipt, and my husband called
his attention to it and said: ‘‘if anything happens
to me when I die, will my wife have any trouble
of getting the money?” I was there in the pres-
ence of the agent myself.

Mr. McGrlynn: I object to this testimony
unless it is more closely defined as to‘when 20
this took place.

Q. When was that statement made? A. That
was in July.

Q. What was the agent’s name? A. The
agent’s name?

Q. Yes. A. I understood his name was Mr.
Peoples.

Q. Had he collected premiums before? A. I
never seen the man since then.

Q. Had he collected premiums before each
month? A. No, he said he had only been on a
short time, then.

Q. Did you pay him any money? A. He asked
me, but I didn’t®* have enough change, and I
brought my husband out more change to finish up
the dollar.

Q. Who paid the money? A. My husband.'

Q. How much? A. The last receipt which you
have made out—dJuly. 40
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Mary Howard—Direct

Q. Did he enter the payment in the book? He
put it in the receipt—gave me a receipt.

Q. He didn’t enter- it in any book? A. No, sir.

Q. T ask yon whether or not the forty-four cent
premiums were pald each month from the time
the policy was issued up to the time of your hus-
band’s death; were they? A. Up until that one
day, that’s all; they were all put in the book be-
fore that.

Q. Forty-four cents? A. Yes, sir.

Q. Now, did you make those payments your-
self? A. When I was in and my husband wasn’t
in I made the payments myself.

Q. How many forty-four cent payments did you
make? Who made the June payment of forty-
four cents? You just told us about the July pay-
ment, now who made the June payment? A. I
made i1t myself.

Q. To whom? A. To the agent that they had
then.

Q. What was his name? A. Mr. Nelson.

Q. Is he alive or dead? A. I learned that he
1s dead.

Q. Where was that payment entered; was it
entered in a book or did wou get a receipt for
1it? A. Mr. Nelson gave us a receipt.

Q. Where is the receipt? A. Why when Mr.
Peoples came he didn’t put it in there then.

Q. Where is the receipt? A. It’s on that slip
that you have there—Mr. Nelson’s receipt.

Q. Who made the May payment? A. My hus-
band made it himself.

Q. Were you present? A. No, sir, I wasn’t
present; I was just getting ready to take the car

40 when he came 1in.
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Maty Howard—Direct

Q. Mrs. Howard, I show yon a book—it isn’t

a receipt, but a slip—it’s a book; we call it a book.
Is that the book, can yon say, that Mr. Nelson
entered the forty-four cent payment? Look at
it; did you ever see a book like that before?
A. Yes.

Q. Where did you see it? A. I saw it at my 1)
house.

Q. And in whose presence? A. My husband
and Mr. Nelson.

Q. Who gave it to you? A. I wasn’t there
when the book was first left there.

Q. Did you see Nelson enter any payments in
that book? A. I didn’t see Mr. Nelson himself.

Q. Did you see anybody enter payments in
that book? A. He was writing when I came in.

Q. When your husband died, did you find that 20
in your possession? A. Yes, sir.

Q. What did you do with it? A. When I went
down to the office to pay the payments—

Q. To pay what payments? A. They usually
always came to the house to collect.

Q. What did you do with the book when you
went down to the office, will you tell us? A. I
brought it back.

Q. What did you do when you went down
there? A. I didn’t see anyone there at the office. 30

Q. Was the office closed? ’A. Yes, sir.

Q. What did you go down there for? A. I usu-
ally got it when I went down to pay the dues.

Q. What did you go down on this one occasion,
for that you are telling us about? A. Why T
didn’t take the book down, I sent it down by my
son.

Q. You just found it closed, you say? A. That
was after my husband was dead and buried. 40
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Mary Howard— Crofes

Q. When your husband died you found this
book in your house—in your possession? A.
Yes, sir.

Q. Did it afterwards go out of your posses-
sion? A. Yes, sir

Q. In whose possession was it then? A. Down
in the office.

Q. Who left it there? A. The agent, when he
came to my husband, he handed the book to him.

Q. Did he take this book? A. Yes, sir.

Q. Did he take the policy? A. No, sir,.I kept
the policy.

Q. What was the agent’s name? A. It’s the
agent named Peoples.

Q. Is he here? A. That’s the man right there
(indicating).

Mr. Seymour: I offer this book in evi-
dence.

Receipt book received in evidence and
marked Exhibit P-8*

Q. Now the date of your husband’s death was
August 27, 1916? A. Yes, sir.

Q. Did you send any money to the office of the
defendant Association for the payment of prem-
iums on this policy? A. Yes, sir.

Q- Who did you send? A. I sent my son.

CROSS-EXAMINATION by Mr. McGlynn:

Q. You never paid any money to Nither the
office of the Essex Mutual Benefit Association or
to any of the collectors without getting a receipt,
or without having it put in these little books, did
you, Mrs. Howard? A. After they put them in
the book he tore the receipts up afterwards.

Q. When you paid the money you also got
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Mary Howard— Cross

either a slip like this white one, or they would put
1t 1n this book? A. Yes, sir.

Q. And if they didn’t put it in this book the first
time, the next time they would put it in this book
and tear the receipt up? A. Yes, sir.

Q. Then these three books and these four re-
ceipts are all the papers that you have showing
payment by you of moneys to the Essex Mutual
Benefit Association on your husband’s policy?
A. That’s all I can find.

Q. You don’t know of any more? A. I haven’t
found any more.

Q. Now will you tell us when you sent your son
to the office of the Essex Mutual Benefit Associ-
ation to pay the premiums on your husband’s
life the last time? A. I don’t know the date,
but I know it was on the last of the week.

Q. Can you tell us the month? A. It was in
August.

Q. And how much money did you send down
to the Essex Mutual Benefit Association? A. A
two-dollar bill.

Q. Did you tell your son how much to pay to
the Essex Mutual Benefit Association? A. He
could see from the book how much it was.

Q. Was it a $1.76? A. That’s what it amounted
to all together.

Q. Did he bring back to you twenty-four cents
change? A. Yes, sir, he brought back twenty-
four cents.

Q. Did he bring back the book with him too?
A. Yes.

Q. Is this the book he brought back, do you
know? A. It was a book appearing the same
as that; I thought it was a book a little larger,
but it appears it was the same book.

10

20

30

40
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Mary Howard— Cross

Q. Look at this book I am showing yon; yon
would see four payments of forty-four cents each
all entered the same day, August 28th, signed by
M. Spats. Are those the four payments you sent
your son down to make in the month of August,
1916? A. I can’t see it very good.

Q. If T told you that the last four entries in
this book, which apparently is a receipt book for
policy No0.14020, the one you are suing onv—if I
told you the last four entries read as follows:
June 25, July 25, August 25, and September 25,
and under the heading of ‘‘Actual date when
paid” the four are receipted as August 28 by
M. Spats, would you say that was the $1.76 you
sent your son to the Essex Mutual Benefit Associ-
ation to pay? A. Yes.

Q. That is the book he brought back, and these
.are the receipts that were in the book when he
came back as far as you know? A. Yes.

Q. Now do you remember the visit to your
house the day after your son went down to the
Essex Mutual Benefit Association, by one of the
men from the office? A. No, there was not one
in my house, not one of them, because I was
there myself, and not one of the gentlemen came
to see me.

Q. Do you remember the Essex Mutual Ben-
efit Association sending back the $1.76; you got
it back, didn’t you? A. Yes.

Q. Do you remember how long after your son
paid you got it back? A. No, I don’t remember
how long it was.

Q. Do you remember when you received the
$1.76, you gave the person giving it to you the

4Q receipt for it? A. No, he never got my receipt.

Q. Did you give him a receipt. A. No.
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Mary Howard— Cross

Q. Now I show yon a paper dated August 29th,
1916, it reads: “ $1.76; received of the Essex Mu-
tual Benefit Association $1.76 for returned prem-
lum, amount paid after death of the assured on
certificate No. j14020; account cancelled in June,”
then the name “ Mary Howard”, Look at it, is
that your signature? Look at it carefully. A.
No, it wasn’t, because I didn’t sign any paper in
my house at all.

Q. Do you remember the last time the case
was tried? A. Yes, sir.

Q. And I asked you to write your name a cou-
ple of times? A. Yes, sir.

Q. These two signatures were made by you—in
your handwriting? A. Yes, sir.

Beceipt dated August 29,. marked con-
talining two signatures marked D-2 for
identification.

Q. You say you are sure that all the premiums
on this policy you are suing for were paid be.
fore your husband’s death, but you are not sure
what day in August you sent your boy down?
A. It was the last week in August.

Q. Have you any idea what part of the month
it was? A. No, I haven’t any idea.

Q. When do you remember paying the last
premium on this particular policy ahead of that
visit of your son to the office; what was the last
time before that? A. It was in July.

Q. And that was paid at the house? A. Yes,
my husband paid it, and I was in his presence
when he paid it.

Q. Do you remember what day in July it was?
A. No, I don’t remember exactly.

Q. Do you remember how much your husband 40
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paid him? A. It was near the middle of the
month.

Q. Do you remember how much he paid him,
Mrs. Howard? Do you think it was $1.10? A. No,
1t was more than a $1.10.

10 Q. Do you think he paid that to Mr. Pfeifer?
A. I never"went out to ask the man; I just stood
right there and heard him when he asked if there
would be any trouble for me getting the money
after his death.

Q. Do you know how much your husband paid
him at that time? A. I gave him a bill and I
didn’t take the change.

Q. You don’t know how much he paid that day?

A. I heard this man call his name Mr. People.

20 Q. Do you know how much money your hus-
band actually paid him that day, or don’t you
know? A. (No -answer).

Q. Can’t you answer the question; can you tell
us whether or not you know how much your hus-
band paid in July? A. You have the receipt
there.

Q. I am asking you if you remember; if you
don’t know, say so; I am asking you the ques-
tion.

3Q The Court: If you don’t know, say so, Mrs.
Howard. A. I told him I didn’t know exactly how
much it was; I said I gave him a one-dollar bill to
get change out of it, and I don’t know how much
change he got.

Q. Do you know how much your husband paid
in June?- A. When he was there in June?

Q. Do you know how much your husband paid

40 in June? A. All together, no; I don’t know ex-
actly all together.
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Mary Howard-Cross

Q. Do yon know how mnch he paid in May?
A. The books show.

Q. Do you know how much he paid in May?
A. (No answer).

Q. Do you know how much he paid in April?
A. (No answer).

Q. The real amount you know you paid to the
Essex Mutual Benefit Association was $1.76 you
sent down with your son, that’s the only real
amount you know, isn’t it? A. (No answer).

Q. Do you remember having any conversation
with a man by the name of Kayle from the Essex
Mutual Benefit Association (Mr. Kayle, stand
up) : do you remember having a conversation
with that man? A. No.

Q. Never saw him at your house? A. No.

Q. Do you remember having a conversation
with a man from the Essex Mutual Benefit
Association, telling him you wouldn’t pay any
more premiums; he would have to see your hus-
band? A. No.

Q. You don’t remember any such conversation?
A. No.

Q Don’t you know as a matter of fact your
husband hadn’t paid the forty-four cents pre-
mium. that he allowed his policy to go and had
merely been keeping up the other policy? A. No,
I didn’t know he let it go.

Q. Now, as a matter of fact, Mrs, Howard, you
sent this money down to the Essex Mutual Bene-
fit Association a day after your husband died?
A. No, sir, the last of the week.

Q. The reason you sent it down was because
you read among the papers you found, after your
husband died, something that said unless the pre-

10

20

30
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Mary Howard—Re-cross

miums were paid within seven days, or some-
thing like that, you couldn’t get the money, and
you immediately sent the money down? A. No.

Q. The last time we tried this case, didn’t you
tell us that you read, or somebody told you some-
thing about the money would have to be paid
within seven days or something or you couldn’t
make any claim, and that is why you sent it
down? A. No, I said I wasn’t sure, but I thought
I saw 1t in some of the books; I wasn’t sure what
book.

Q. As a matter of fact you saw it in that book
after your husband died? A. No, he wasn’t
dead.

Q. You want to tell us positively you didn’t
send the money down to the Essex Mutual Bene-
fit Association a day after your husband died?
A. No.

Q. You think it was the last of the week, and
you think it was in August? A. Yes.

RE-DIREOT by Mr. Seymour:

Q. How many payments did you make on this
forty-four cent policy yourself, how many dif-
ferent times and how many payments? A. I
can’t state just exactly how many, but I made
quite a few of them myself.

Q. But they were entered in the book, the forty-
four cent book? A. Yes, sir.

RE-CROSS-EXAMINTION by Mr. McGlynn:

Q. Do you know how long your husband had
this forty-four cent policy? A. Yes, he had it
the year before; that is going on two years now,
isn’t it?
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Louis Howard—Direct

Q. Your husband died in August, didn’t he?
A. Yes.

Q. Last year? A. No, my husband didn’t die
last year, 1916.

Q. How long before August, 1916, did your
husband have this policy, if you know? A. He
had it when Mr. Nelson was there. 1 paid quite
a few of those premiums on that book.

Q. You remember that? A. Yes, I do, very
well.

Q. What have you in mind; can you tell me how
far back in your recollection you can remember
your husband having this forty-four cent policy;
how many months prior to his death? A. Why
he has been dead going on two years.

Q. How long before? A. I paid quite a few 20
but I wasn’t there all the time when the agent
called.

LOUIS HOWARD, sworn on behalf of plain-
tiff :

Direct-examination by Mr. Seymour :

Q. You are the son of Mary Howard, the plain- 30
tiff? A. Yes.

Q. And do you remember taking any moneys
to the office of the Essex Mutual Benefit Associa-
tion? A. Yes, sir.

Q. How much money did you pay there? A.
$1.72.

Q. And when did you pay it? A. On Satur-
dav.

40
Q. What date? A. The 29th.
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Louis Howard—Cross

Q. What month was it? A. August, the day
before he died.

Q. What day did your father die? A. It was
on Sunday.

Q. And you went there Saturday to pay those
premiums? A. Yes, sir.

Q. You say it was before your father’s death?
A. Yes, sir.

Q. Did you pay them? A. Yes, sir.

Q. What kind of a receipt did you get for the
money? A. I got a book.

Q. Who did you pay the moneys, to? A. I
don’t know; the man sitting over there (indicat-
ing) with glasses on.

CROSS-EXAMINATION by Mr. McGlynn:

Q. Who did you pay the money to? A. That
man sitting there with glasses on.

Q. Did you ever see that young lady (Miss
Spats, stand up)? A. No, sir.

Q. Never saw her? A. No, sir.

Q. This is the book that you took down with
the money, isn’t it? A. Yes, sir.

Q. And you took a two-dollar bill that your
mother gave you? A. Yes.

Q. And you paid $1.76, didn’t you? A. Yes,
sir.

Q. Not $1.72? A. It was twentyYour cents
change.

Q. And you know it was the month of August,
and you are sure it was the day before your
father died? A. Yes, sir.

Q. What day did you say your father died?
A. In August.

Q. You don’t know the date? A. It was on
Sunday.
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Louis Howard—Cross

Q. And what day of the week did you go down
to the Essex Mutual Benefit Association'? A. On
Saturday.

Q. And you think it was the first Saturday be-
fore that! A. It was on Saturday before he
died, a quarter of twelve when I went there. iq

Q. You went there the Saturday before the
Sunday your father died? A. Yes; the day be-
fore.

Q. As a matter of fact your father died on the
27th, which was on Sunday; and didn’t you go to
the Essex Mutual Benefit Association on the 28th,

Monday? A. No, sir.

Q. Bid you look at the receipt you got from the
office? A. No, sir; I brought it on home.

Q. Do you know the receipt bears ,the date of 20

August 28th? A. I never looked at it before.

Q. Suppose you look at it now; does that make
you change vcur mind at all when you paid that
monev? A. No. sir.

Q. Do you know your mother’s signature, Mr.
Howard? A. (No answer.)

Q. Did you ever see your mother write? A

Once in a while; it has been so long.
Q. What do you think about that? Showing
witness paper.) 3Q
Mr. Seymour: 1 object to that; this
man is no expert and the signature was
not made in his presence, and besides he
savs 1t '1s a long while since he saw her
write; he has to be familiar with the sig-
nature.
The Court: He has to be familiar with
the signature.

Q. You have seen your mother’s signature? A.

I have been away for years. A
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Mary Howard—Direct

Q. Don’t she write yon? A. Not mnch.
Q. When did she write you last? A. It has been
about a year or so.
Q. Well, from the signature you saw a year
ago, what do you say about the signature on that
10 PaPer?
Mr. Seymour: I object, he hasn’t qual-
ified.
The Court: Let it go in for what it
may be worth.
Mr. Seymour: I object to it, because it
1s not cross-examination, and it 1s Mr. Mec-
Grlynn’s own testimony. I didn’t examine
him, on anything except the payment he
made.
20 @ What do you think about it, Howard? A.
I don’t know.
Q. That’s all.

MARY HOWARD, plaintiff, re-called:

Direct-examination by Mr. Seymour:
Q. I show you a card on which is entered the
3Q name of N. J. Nelson, 29 Day Street, Orange,
N. J. Did you see Mr. Nelson write that? A.
* Yes, sir, he wrote that card.
Q. And gave it to you? A. Yes, sir.
Mr. Seymour: I offer this card in evi-
dence.
Mr. McGlynn: I object; I can’t see that
it is at all material.
The Court: What does it establish?
40 Mr. Seymour: I question whether the
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Maud Spats— Direct

return book 1s genuine which they say
shows the payment of August 28th; I ques-
tion the genuineness of that book.

The Court: I think you had better wait
until you get some connected evidence on
it. Let it be marked for identification. 10
What does it prove?

Mr. Seymour: It shows whether or not
the book contains the genuine signature of
Mr. Nelson.

The Court: How does she know he

wrote that.

Mr. Seymour: She says she saw him
write it and he gave i1t to her.

The Court: I will allow it.

Mr. McGrlynn: I pray an exception. 20

Mr. Seymour: Before we rest I want
to offer the letters in evidence, written by
Mrs. Howard and myself.

Four letters received in evidence and
marked Exhibit P-9.

Plaintiff rests.

30

MAUD SPATS, sworn on behalf of defendant:

Direct-examination by Mr. McGrlynn :

Q. You were at one time employed by the Essex
Mutual Benefit Association? A. Yes, sir.

Q. In what capacity? A. Stenographer.

Q. And was you in their permanent employ
or otherwise? A. No, just substituting for two
weeks.

Q. Do you remember wh'at year that was? A. 40

1916.
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Maud Spats—Direct

Q. Do yon remember what month? A. In Au-
gust.

Q. I show you premium receipt book of policy
#14020, marked Exhibit P—and ask you if your
signature appears any place on that receipt

10 book? A. Yes.

Q. How many times? A. Four times.

Q. The last four? A. Yes, sir.

Q. Do you recall, after looking at that receipt
book, receiving any cash in connection with that
policy? A. Yes.

Q. And do you remember who you received
it from? A. That gentleman down there (indi-
cating).

Q. Which gentleman do you mean? A. Mr.

20 Howard.
Mr. McGrlynn: Mr. Howard, stand up.

Q. Is that the gentleman that gave you the
cash? A. Yes.

Q. Looking at the receipt, can you tell us what
day in August you received that money? A. On
Monday.

Q. What date? A. The 28th.

Q. The 28th of August? A. Yes, sir.

Q. Are you sure of that? A. Yes, sir, I am.

30 Q. By whom are you employed now? A. The
Prudential.

Q. Do you remember what you did with the
money that you took from Mr. Howard on that
policy? A. After he gave it to me?

Q. Yes. A. I put it in the cash box.

Q. And was there anything unusual about the
transaction which served to fasten itself on your
memory; I mean, did you put it through the same

4Q channel that other dues were put through, or did
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you do something else with it which was not
ordinary? A. I know I put it in the cash box,
and I told Mr. Dann when he came in.

Q. Was this the first Monday that you were
there, or was this the first day? A. I don’t re-
member.

Q. But you were only there two weeks? A.
Yes, sir.

Q. Had Mr. Dann given you any orders about
what you were to do with the premiums brought
in on policies which were past due? A. Yes.

Q. What did he tell you?

Mr. Seymour: I object to that; how is
that materia] as to what her instructions
were.

Q. I will ask this: Did you follow in this trans-
action the instructions that had been given to
you, or did you forget or violate the instructions
given to you?

Mr. Seymour: 1 object.

The Court: Objection sustained. Ask
her just what she did.

Q. Did you do the same thing with this that
you would do with premiums, paid on policies
not past due?

Mr. Seymour: I object to that.

The Court: Objection sustained. Ask her
just what she did.

Q. Tell us just exactly just what you did with
that money when you received it, if you remem-
ber?

The Court: She said she put it in the
cash drawer and entered it in the cash
book.

Q. Did you make any special notation in the

ia
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Maud Spats—Direct

cash book or drawer about this money, so it
would be taken care of? Do you remember
testifying at the last trial, Miss Spats? A. Yes.

Q. Do"you remember what you told us then
about what you did about the money, about the
the note you pinned fast to it, or something of
that kind? A. Yes.

Q. What was it you said then?

Mr. Seymour: I object.

Q, Do you remember now .what you testified
to about that note? A. Yes, I do.

Q. Now as a result of refreshing of your mem-
ory, will you tell us what you did, the same as
you told us the last time?

Mr. Seymour: I object as leading.

The Court: I think it is somewhat lead-
ing; she may not be willing to testify the
same as she did before.

Q. Do you remember what you told us the last
time?

Mr. Seymour: I object as irrelevant
and immaterial.

Q. Do you remember what you, did with the
money? A. I put it in the cash box.

Q. Do you remember anything else besides
that? A. Entering it in this book and writing on
a slip of paper.

Q. What did you write on the slip of paper?

Mr. Seymour: I object, the paper

Q. Was the slip of paper kept as part of the
records, or just a note which wasn’t, as far as
you know, kept? A. No, I don’t know.

Q. What was on the note?

Mr. Seymour: 1 object.

The Court: I will allow it.
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D. Lester Dann—Direct

Mr. Seymour: I pray an exception.
Q. Do you know what it said? A. Just the
date and the amount.

CROSS-EXAMINATION by Mr. Seymour:
. Q. You cannot say from your own knowledge,
regardless of the entry in that book, whether
it was Saturday or Monday you got that money,
can you? Disregarding that book entirely; sup-
pose that book never was produced, and you had
nothing in writing to refresh your memory, can
you say from anything else it was either Satur-
day or Monday? A. I remember it was Monday.

Q. What makes you remember it was on Mon-
day? A. He was the first one that come in to
pay premiums; the first one I had to credit.

Q. This book doesn’t refresh your memory at
all as to whether it was Saturday or Monday,
is that it? A. I could remember without it.

Q. Could you remember the date without it?
A. Yes.

Q. What time of the day was this premium
paid? A. It was around noon time.

Q. Between twelve and one? Was it after
twelve? A. No, it was before twelve.

10

20

30

D. LESTER DANN, sworn on behalf of de-

fendant :

Direct-examination by Mr McGlynn :

Q. Mr. Dann, what was your position with the
Essex Mutual Benefit Association in August,
19167 A. General manager.
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D. Lester Dann—Direct

Q. And was policy No. 14020 on the life of
James Howard actually in force on August 27,
19167

Mr. Seymour: 1 object to that, that
is for the Court to determine from the
policy and the evidence.

The Court: I will permit the question.

Q. Question repeated: Was policy No. 14020
on the life of James Howard actually in force
on August 27, 19167 A. No.

Q. Now tell the court why it was not in force;
what you base your conclusion on?

Mr. Seymour: I object for the same
it is merely a conclusion.

The Court: I will permit it.

Q- (Question read) Now tell the court why it
wasn’t in force; what you base your conclusion
on? A. Because it was oyer thirty days from

.the date of the last payment of dues when death

occurred.

Q. I show you this card and ask you what that
card is? A. That’s our office record of the pay-
ments of dues,

Q. And according to that office record some
premiums had been paid on policy No. 140207
A. Three times.

Q. And their dates? A. On March 25, April
28 and May 18.

Q. Do you recall the receipt by your company
of $1.76 in connection with this policy No. 140207?
A. T do.

Q, And what was done with that $1.76? A. It
was returned to the insured the next day after
1t was paid.

Q. And is this the receipt you received for the
$1.76 returned? A. It is.
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D. Lester Dann—Direct

Q. And who sent from the office of the Essex
Mutual Benefit Association the $1.76, who started
it on its way? A. Why I requested the agent
to return it.

Q. You are the person who sent it from your
office? A. Yes. *

Q. Now do you remember in connection with
the receipt of it, how long after the receipt of
it you started it back? A. The next morning.

Q. And do you recall when you got that re-
ceipt in connection with sending it out; how long
after sending it from the office did you get that
receipt back? A. I don’t recall whether it was
the same day or the next morning; I think it
was the next morning when the agent returned
it to the office.

Q. None of these letters I hand you are about
policy No. 14020; just look at them and tell us?
A. No, none refer to policy No. 14020.

Q. They are all about these other two policies
offered in evidence? A. Policies No. 13206 and
12201, yes, sir.

Q. Did either one of those other policies of
Howard’s carry the same benefits—the same
natural benefits? A. No. 12201 did.

Q. But not the other? A. No, not the other.

Q. Was policy No. 12201 in force at the time
of his death? A. No, that has been cancelled for
nearly a year.

Q. So at the time of his death the other policy
he had, No. 13206, that’s just the sick benefit and
accidental death? A. Disability insurance.

Q. And did your company receive any pre-
miutms from either Mr. or Mrs. Howard in the
month of July on policy 140207 A. There was

10
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D. Lester Dann—Direct

one premium received the latter part of June.

Q. July, I asked you? A. Not in July.

Q. One policy was paid when? A. I believe
it was in June.

Q. Looking at these papers, tell me what they
are?

Mr. Seymour: I object, if your Honor
please, until I find out what they are. 1
object using any papers until shown what
they are.

The Court: He can ask the witness and
see what it is.

A, Agent’s records of collections, submitted to
the office.

Q. And embraced in those records of agents’
returns of collection of premiums, are there re-
turns on policy No. 14020? A. Yes.

Q. And do these agents’ returns show any pre-
miums paild on this policy—what do they show?
A. They show premiums collected and remitted
up to and including June 25.

Q. Mr. Seymour has put in four receipts here,
April $1.10; does that show on your records when
entered by Mr. Nelson? A. That is on another
policy.

Q. But is it in your record? A. I couldn’t tell
you without looking it up, but I believe it 1s.
That is on one of the other policies; the records
on those are not here.

Q. Look at this piece of paper which is dated
apparently January 29; tell me if your records
refer to policies No. 13206 or 14020; whether
that’s January or June; can you tell that?

Mr. Seymour: I object, if the court
please.
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D. Lester Dann—Cross

Q. Did yon have any records in January of
this policy No. 14020? A. No, no records in Jan-
uary; it wasn’t issued until March.

Q. Will you turn to your records of June, 1916,
and tell us whether there are any entries in June,
1916 which correspond with the receipts which
1s in evidence? A. Yes, there is.

Q. Bead the entry. A. “Policy No. 14020,
James Howard, June 25; premium forty-four
cents; amount collected forty-four cents.*

CBOiSS-EXAMINATION by Mr. Seymour :

Q. Now you state these agents’ returns were
returned up to and including June 25? A. Yes,
sir.

Q. When did they begin? A. In March.

Q. Have you got your agents’ returns for Jan-
uary here? A. No, we didn’t have any January
records on this policy.

Q. I asked you if you have got your agents’
returns for January here? A. No.

Q. You didn’t see any? A. Yes, I did.

Q. Who 1s I. W. Kayle? A. Assistant Manager
at that time.

Q. Is that his signature? A. It looks like it.

Q. Do you know whether it is or not? A. Yes,
it is.

Mr. Seymour: I am showing witness a
receipt dated January 29, 1916, for $1.54,
your Honor.

Q. How many months since March 25, 1916,
were paild on this policy according to your rec-
ords? A. Four. *

Q. What four months are they? A. March,
April, May and June.

jq
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I. Webster Kayle—Direct

Q. Then when Mr. Howard died on August
27th 1916, there were two premiums due accord-
ing to your records, is that so? A. One pre-
mium due.

Q. When was that premium due? A. July

'
258?-There was one premium due when he died
August 27th? A. That’s all.

Q. Then he was short, was he not, on August
27th, which was due July 25th, and the premium
which was due August 25th? A. He wg,s, yes.

Q. Now then, he paid insurance premiums for
four months beginning March 25th? A. He did.

Q. Mr. Nelson was your agent, was he not?
A. Yes, he was.

20 Q. For the collection of premiums on policies?
A. He was at the time he was hurt.
Q. That’s all.

to

I WEBSTER KAYLE, sworn on behalf of
defendant.

Direct-examination by Mr. McGlynn :
3Q Q Mr. Kayle, how long have you been con-
nected with the Essex Mutual Benefit Associa-
tion? A. About two years.
Q. Do you remember about when you went with
them first? A. Well, about two years ago 1
assisted him first a little, only partially.
Q. Was you with him in January, 1916? A. I
believe I assisted him some at that time, but not
in this work—in connection with this. .
4Q Q. I show you this receipt, which we have been
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I. Webster Kayle—Direct

talking about, and ask you whether that is meant
for January or June? A. That was in June, I
was—

Mr. Seymour: I object to that, he can’t
testify what that receipt was meant for.
I object to the question, because it calls
for a conclusion or opinion on the part
of the witness.

The Court: I sustain the objection.

Q. Look at this receipt and tell me whether
that is January or June? A. June 29th.

Q, And you claim that to be June instead of
January?

Mr. Seymour: I object to that; what
he thinks is not competent testimony; the
Court is here to determine that question.

The Court: You are attempting to show
this receipt dated January 29th was in-
tended for June 29th, is that the idea?

Mr. McGrlynn? The witness himself said
he wrote January. What I have shown
you so far is that the policy they are suing
on is dated March 25th, 1916. Now I say
it 1s probably natural and reasonable, and
I think legal to show that—

The Court: I think it would be a matter
of argument. He might testify as to the
time he gave this receipt. Proceed. I will
sustain the objection.

Q. I show you a piece of paper, Mr. Kayle,
and ask you if you wrote the pencil writing in
that paper? A. Yes, sir.

Q. T ask you to read that receipt.

T™he Court: No, the receipt speaks for
itself; as far as the reading of the receipt
1s concerned it could not change it.

jo

20

30

40



32

I. Webster Kayle—Direct

Q. Have yon received any money from anybody
in the Howard family on policy in January, 19167
A. No, sir, I wasn’t collecting at that time for
the Essex Mutual Benefit Association.

Q. Did you ever have a conversation with Mrs.

IQ Howard about premiums on this policy? A.

2Q

30

When I called to collect she told me she didn’t
pay it and I would have to collect it from her
husband; that she never paid it.
Q. Did you have a talk with her? A. Yes, sir.
Q. About this life policy No. 140207

Mr. Seymour: I object to that, if the
Court please; the question was asked be-
fore and ruled out by your Honor on the
ground that plaintiff is suing in a repre-
sentative capacity.

Mr. McGlynn: I contend that this plain-
tiff 1s not suing in a representative capac-
ity, but is suing in her own individual
name, and on that rule of evidence brought
up by Mr. Seymour the last time, it 1is
meant to cover suits only which are
brought by an administratrix or executor,
and not when a person sues in an individ-
ual capacity, and I say, if Mr. Howard
told an agent of this company that he did
not want to keep up the premiums on this
policy—as the facts as brought out show—
I think it all shows the chain of events.

The Court: I will allow: it.

Mr. Seymour: I pray an exception.

Q. What did Howard tell you about this policy ?
A. Why I called to collect the next day at ten
o’clock-—previously I saw him—and I saw him

40 and he told me he would see me the next day,
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I. Webster Kayle— Cross

and he decided to discontinue. I tried to per-
suade him to keep it, but he declined and he said
positively he wouldn’t continue.

Q. Can you fix the approximate time when that
was? A. That was in dJuly, 1916,—before the
middle of July.

CKOiSS-EXAMINATION by Mr. Seymour:

Q. Was anybody present when that conversa-
tion was held? A. No, we were together in the
back yard.

Q. At his house? A. At his house.

Q. What time of day was it? A. That was
about 3 o’clock in the afternoon.

Q. What day of the week? A. That I can’t say.

Q. Before the middle of July? A. It was about
the middle of July; I don’t remember the de-
finite date; it was following the last payment
collected on that.

Q. How did you come to be there? A. Mrs.
Howard told me I must see him, and I arranged
with him for 10 o’clock and he said he would
see me at that time the night that I was there.

Q. How did you come to be there in the middle
of July? A. I was there to collect.

Q, You collected on the 25th of the month,
didn’t'you? A. What month?

Q. Every month? A. No, not necessarily, often
a few days different sometimes.

Q. When was the premium due? A. I believe
the 25th, if I remember correctly.

Q. Did you collect any premium from him be-
fore the 25th? A; No, the 29th.

Q. Then what were you doing there in the mid-
dle of July to have this conversation with him?
A. T was there to collect.

10
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I. Webster Kayle— Cross

Q. That’s the only reason? A. Why sure, I
went to collect when it was due.

Q. Did you collect the June premium from
him? A. I couldn’t say what premium it was.

Q. Did you collect any money from him in
June? A. The receipt shows.

Q. I ask you if you collected any money from
him in the month of June? A. Yes, I believe I
did.

Q. How many times did you collect money from
him all together? A. Only once.

Q. That was in the month of June? A. Yes,
that’s the first time I called there.

Q. But you were working for the company in
the month of January? A. No, sir, I was simply
talking with Mr. Dann about it and assisted him
in little things.

Q. But you were working for the company in
the month of January? A. I wasn’t receiving
any pay at all.

Q. What were you doing there? A. Simply
consulting with him.

Q. Advising him how to run his business? A.
No, sir, talking with him whether I should come
with the company.

Q- When did you first go with the company?
A. As near as I can remember it was about April,
I think.

Q Where did you live in January, 1916? A.
Passaic.

Q. Who wrote this insurance, do you know?
A. No, I don’t.

Defense rests.
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Mr. McGflynn: 1 offer the receipt and the
specimen signatures in evidence. Receipt and

specimen signatures received in evidence and
marked Exhibits D-1 and D-2.

Decision

The Court: If these payments were made to
the defendant after the death of Howard, of
course, the company acted promptly in returning
the money, and the insurance could not be col-
lected. The point at issue in this case is the date
of the payment of the premium—that is the real
point. The plaintiff claims that the payment was
made the day before Howard died; the defendant
says it was made the day after. There is the
point upon which the parties radically differ, and
the point upon which we must look for our proofs.
Mrs. Howard herself was unable to testify very
definitely as to just when the money was sent
down. She testified that she furnished the
money, and that she gave it to her son, and that
he took the money down to the Essex Mutual
Benefit Association. The son testified that he
took the money down and brought twenty-four
cents change back, and that it was the day before
his father died.

On the other hand, the defendant says the pay-
ment was made the day after. Miss Spats, a
witness for the defendant, says at the time she
received the money that she made a memorandum
of it in the cash book, put the cash in the cash
box and then she made a memorandum slip. It

20
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Specifications on Appeal

seems to me that the plaintiff has made abso-

lutely certain the day of the payment of this

money by corroborating other statements as to

when the money was paid. If it was made on the

28th, the cash book ought to bear it out and the
1Q slip of paper might bear it out also.

I am satisfied that the preponderence of proof
1s with the plaintiff, and that the plaintiff, under
the evidence, 1s entitled to recover, and I will
give a verdict for the plaintiff in the sum of
$100.00.

I hereby certify that the foregoing is a true
transcript of the testimony and record in the
foregoing cause.

D'ated, February 7th, 1918.

20 DANIEL A. DUGAN,
Judge, Orange District Court.

Specifications On Appeal

NEW JERSEY SUPREME COURT

A Mary Howard,
Plaintiff-Appellee,

VS
Essex Mutual Benefit Asso-

ciation,

Defendant-Appellant.

Sir :
40 The following is a specification of the deter-
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mination of the District Court with which the
appellant is dissatisfied in point of law:

1. Because the verdict of the court is abso-
lutely against the weight of the evidence.

2. Because there is absolutely no evidence in
the case to support the verdict of the court.

3. Because the court found, as a fact, that the
premiums of insurance in this case for the
months of June, July, August and September
were paid the day before the insurance died, to
wit: August twenty sixth, and assuming the con-
clusion of fact so found by the court to be correct,
and assuming that there was evidence in the case
upon which the court could base this conclusion,
these payments would not have placed the policy
upon which the suit was brought, in force be-
cause the premiums paid on August twenty sixth,
were sixty days in arrears, the same being pay-
able on the twenty fifth of the month and no pre-
miums having been paid on June twenty-fifth nor
on July twenty-fifth; and there was no waiver
by the defendant company of the payments after
the date due as the court further found as a fact,
that the defendant company acted promptly in
returning the money.

Yours respecfully,
EDW. R. McGLYNN,
Attorney of Defendant-Appellant
To:
Arthur B. Seymour,
Attorney for Plaintiff-Appellee.
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Notice of Appeal
(Filed Feb. 1st, 1918.)

ORANGE COUNTY COURT

- Mary Howard ,
Plaintiff,
VS
*Essex Mutual Benefit Asso-
ciation,

Defendant.

Take noticie that the defendant in the above
entitled action does hereby appeal to the New
20 Jersey Supreme Court from the judgment pf the
Orange District Court rendered in the above ac-
tion on the twenty-third day of January, nineteen
hundred and eighteen.
E.
Attgrnev for Defendant
To:
Arthur B. Seymour, Esq.,
Attorney of Plaintiff.
(Service acknowledged by A. B. Seymour,
30 attorney of Plaintiff January 31, 1918)

. M
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Amended State Of Demand

ORANGE DISTRICT COURT
{Filed Nov, 26, 1917)

Mary Howard ,
Plaintiff,
VS
Essex (Mutual Benefit Asso-
ciation of New Jersey, a cor-
poration,
Defendant.

The plaintiff demands of the defendant the
sum of Five hundred dollars for that:

1. On March 25, 1916, one James W. Howard
and the defendant entered into a contract where-
by in consideration of the sum of forty-four cents
to it to be paid by said James W. Howard, the
defendant agreed to pay upon the death of said
James W. Howard, the sum of One hundred dol-
lars to the benefkrary in the said contract named,
to wit: May Howard, wife of the said James
W. Howard, upon receipt of due proof of death.

2. Said James W. Howard paid the said
monthly sum of forty-four cents in accordance
with the terms of the said contract.

3. Said James W. Howard died on August 27,
1916 and due proof of his death was made or
offered to be made to the defendant.

4. The plaintiff is the beneficiary named in
said contract under the name of May Howard.

Judgment will be claimed for the sum of one
hundred dollars besides interest from August 27,
1916 and costs of suit.

ARTHUR B. SEYMOUR
Attorney for Plaintiff.
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\!Exhibit P-1
LIFE CERTIFICATE
One-Year Term
Reissuable at Option of Association

No. 14020 Age 45

Essex
Mutual Benefit Association
of New dJersey

HEREINAFTER CALLED THE ASSOCIATION

In Consideration of the monthly dues, of no
dollars, and forty-four cents, and the statements
and agreements in the application for this cer-
tificate, a copy of which is endorsed hereon and
made part hereof, which statements the Member
makes, and, by the acceptance of this Certificate,
warrants to be true.

Does nhereby accept James W. Howard (Here-
mafter, called the Member), the person described
in the copy of the application indorsed hereon,
subject to all conditions and limitations hereinaf-
ter contained. For a term of twelve months from
noon of the 25th day of March, 1916.

Death benerit One Hundred ($100) said
amount being payable in event of death from any
cause (except those mentioned in paragraph four)
to the beneficiary named in said application, if liv-
ing, otherwise to the executors, administrators or
assigns of the member, upon receipt at its Home
Office in Newark, N. J., within sixty days there-



Exhibit P-1

after, of due proof of death, which may consist of
a certified copy of the certificate of death, filed
by the attending physician, with the proper official
designated by law, and completed blanks fur-
nished by the Association. *Such payment shall
fully discharge the obligations created under this
Certificate, but shall not affect any claim arising
under any other contract for benefits issued by
this Association on the life of the member, except
that no claim against this Association under Life
Certificates shall be valid in excess of Two Hun-
dred and Fifty Dollars, and any dues paid for
benefits under Life Certificates in excess of said
amount shall be refunded. Upon payment being
made this Certificate shall be surrendered to the
Association. 20

1. This Certificate does not cover persons under
sixteen or over fifty-five years of age.

2. All dues are payable at the Home Office of the
Association on the date when due or within thirty
days thereafter. This Certificate and the applica-
tion therefore shall constitute the entire contract
between the parties hereto. All statements in
said application shall, in the absence of fraud, be
deemed representations and not warranties, and
no statement shall void this Certificate unless 30
contained in the written application, a copy of
which i1s endorsed hereon.

3. Consent of the Beneficiary shall not be re-
quisite to a surrender or assignment of this Cer-
tificate, or to a change of Beneficiary. A copy of
any assignment shall be given within thirty days
to the Association, which shall not be responsible 4Q
for its validity.
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4. No Death Benefit shall be paid if death is
caused by or is complicated with Tuberculosis or
Cancer within six months from the date hereof;
nor at all if caused by Suicide (Sane or Insane).

This Certificate is issued and accepted subject

IQ to the provisions and conditions indorsed hereon
and annexed thereto, all of which are referred to
and made a part of this Contract, and no modifi-
cation thereof shall be valid unless indorsed here-
on by the President or Secretary, and notice to or
knowledge of any Agent or Officer shall not bind
the Association, and no act, statement, promise or
agreement of any Agent or Officer shall operate as
a waiver of any of the terms or conditions of this
Certificate, unless it be expressly so agreed in

2q writing, signed by the President or Secretary.

Dated, the 25th day of March, 1916, at twelve
o’clock noon and to become of force and effect
thereafter wh”n delivered to and accepted by the
Member while in good health and sound physical
condition.

Esse x Mutual Benefit Association,
R. M. Colburn,
President.
John C. Move, -
30 Secretary
(Seal) Inspected by S. M. M.

Application For Death Benefits in the

Esse x Mutual Benefit Association of New
Jer sey

1. [Name in Full] James W. Howard No. and
40 Street 227 Valley Road Town or City Mont-
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Exhibit P-5

clair Comity Essex State N. J. do hereby ap-
ply for membership and to procure the same do
make the following warranties as written in said
application, each of which it is agreed is material
to the risk:

1. My age i1s [last birthday] 45 years 10

2. My weight is 160 pounds

3. My height is 5 ft. 6 in. ,

4. Male.

5. Colored

6. My occupation is Housework Duties thereof
are fully described as follows: General work for
private families,

7. Benefits in case of death shall be paid to
Name in Full May Howard Relationship, wife.

8. Address of Beneficiary No. and Street Same. 20

17. My father is 63 years old.

18. My mother died at the age of 28 years.

19. The cause of my mother’s death was child-
birth:

Dated at Montclair, N. J., this 18th day of
March, 1916.
Signature of Applicant JAMES W. HOWARD.

Exhibit P-5 30
Copy of inside of receipt book, certificate No.
12201
Date when dueActual Date = Amt. Signature
when paid. of collector.
11  Apr 1915 Policy fee 2.00 M. J. Nelson

11 Apr ----- 17 Feb 19151.25 M. J. Nelson
11 Mar -----
11 Apr — — 40



11 May 191515

11 June 16
11
11 Aug 25
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Exhibit P-6

May 1915 1.25
June 1.25
July 1.25
Aug 1.25

Exhibit P-6

SEEE

&S

Nelson
Nelson
Nelson
Nelson

Copy of inside of receipt book, certificate No.

13206

Date wheh dueActual date Amt

Signature

when paid of collector
18 Feb 1916 Policy fee 2.00 D. L. Dann
2f) 18 Feb ------ 21 Feb — 1.10 D. L. Dann
18 Mar 18 Mar — 1.10 M. J. Nelson
18 Apr
18 May
18 June
18 July

" Cover of Receipt Book

Notice of Disability or death must be sent im-
mediately to the Secretary, and not to the agent.

MEMBERS RECEIPT BOOK

Esse x Mutual Benefit Assoc iat ion

40

Issued By
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Exhibit P-10
Home Office
Essex Building

Beaver and Clinton Streets : Newark, N. J.
Certificate No. 14020
Issued to James W. Howard,
Address 227 Valley Ed
Town Montclair,

State, New Jersey,
Dated March 25,1916.

Exhibit P-10
Inside of Receipt Book

Date when due.Actual date Amt. Signature of

when paid Collector
25 Mar 1916 25 Mar 191644 M. J. Nelson
25 Apr 44 M. J. Nelson
25 May 44 M. J. Nelson
25 June 28 Aug 44 M. Spatz
25 July 44 M. Spatz
25 Aug 44 M. Spatz
25 Sept 44 M. Spatz
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Exhibit D-1
ESSEX MUTUAL BENEFIT ASSOCIATION

Essex Building, Newar k, N. J.

$1 76/100 August 29 1916
. Received of Essex Mutual Benefit Asso.
{0 1 s N USRS -,. .76/100 Dollars

for return premium amount paid after death of in-
sured, on Certificate No. 14020 this account can-
celled in June If the above premium is more than
seven days overdue, this receipt does not operate
to renew the Certificate without reinstatement as
provided therein; if reinstatement be refused,

the amount hereby receipted for will be returned.
MARY HOWARD

Exhibit D-2
Number Name Occupation
14020 James W. Howard Housework
Month Year Street and No.
Mar. 25/18 227 Valley Rd
Town State

Montclair, N. J.

Other number.
Kind of Policy Class Premium Weekly

Life B 44 Benefit
1st Week Male Colored
Age Nat’l Death
45 $100.00

Agent Nelson

Mar Apr May
1916 3/25 4/25 5/18
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Exhibit D-2
ESSEX MUTUAL BENEFIT ASSOCIATION
Essex Building, Newark, N. J.

$1.54 Jan 29 1916

Received of Janies Howard One 54,.. .Dollars
for premium due Jan 18 & 25 1916 on Certificate
No. 13206 14020 this payment covers months of
June.

If the above premium is not more than seven
days overdue, this receipt does not operate to re-
new the Certificate without reinstatement as pro-
vided therein; if reinstatement be refused, the
amount hereby receipted for will be returned.

Collected by I. W. Kayle

ESSEX MUTUAL BENEFIT ASSOCIATION

Esse x Building, Newark, N. J.

$1.10 April 18 1916
Rece ived of Mr. Howard One and 10/. .Dollars,
for premium due 191 on Certificate No. this

payment covers months of April
If the above premium is more than seven days
overdue, this receipt does not operate to renew
the Certificate without reinstatement as provided
therein; if reinstatement be reduced, the amount
hereby receipted for will be returned.
Collected by M. J. Nelson

20

0
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Exhibit D-1 for Identification

ESSEX MUTUAL BENEFIT ASSOCIATION
Essex Building, Newark, N. J.

$1.10 June 5 1916

Received of Mr. Janies Howard One and
O ROt Dollars
for premium due 191 on Certificate No.
this payment covers months of

If the above premium is more than seven days
overdue, this receipt does not operate to renew the
Certificate without reinstatement as provided
therein; if reinstatement be refused, the amount
hereby receipted for will be returned.

Collected by M. J. Nelson

Exhibit D-1 for Indentification

ESSEX MUTUAL BENEFIT ASSOCIATION

$1.10. July261916

Received of James Howard 110/.......... Dollars
for premium due July 18, 1916 on Certificate No.
13206 this payment covers months of July.

If the above premium is more than seven days
overdue, this receipt does not operate to reiilew the
Certificate without reinstatement as provided
therein; if reinstatement be refused, the amount
hereby recipted for will be returned.

Collected by Pieper



Notice of Appeal

NEW JERSEY SUPREME COURT

Mary Howar d, j
Plaintiff-Appellant, /
V. \On Appeal.

Essex Mutual Benefit Assx i
Defendant-Appellee. 1

To Arthur B. Seymour, Esq., Attorney, of Plain-
tiff-Appellant:

Take Not ice that the defendant appeals to the
Court of Errors and Appeals from the whole of
the judgment entered in thi§ cause.

Respectfully,
E. R. McGLENN,

Attorney of Defendant.

20

Grounds of Appeal

NEW JERSEY COURT OF ERRORS AND
APPEALS
30

Plaintiff-Respondent,
VS.
Essex Mutual Benefit Aks'n.,

Defendant-Appellant.
J

The defendant-appellant states the following

grounds of appeal: 40
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Grounds of Appeal

First : Because the Supreme Court affirmed the
judgment of. the District Court of the City of
Orange in favor of the plaintiff-respondent and
against the defendant-appellant.

Second: Because the Court affirmed the judg-
ment rendered in the District Court of Orange in
favor of the plaintiff-respondent against the de-
fendant-appellant, stating that the finding of the
Trial Judge could not be reviewed since there was
evidence to sustain the same, when, as a matter-of-
fact it was apparent from an examination of the
State of the Case that his finding of fact was er-
roneous.

Th U® : Because the Supreme Court held that the
fact that premiums were in arrears at the time of
payment of dues, was of no importance as there
was nothing in the certificate of insurance which
made it void for non-payment of dues, when, as a
matter-of-fact, a condition precedent necessary to
keep the certificate in force was the payment of
monthly dues which were admittedly sixty days
in arrears at the time of the alleged payment by
the plaintiff of the premiums, the payment of
which was practically the sole issue in the case.

E. R. McGLENN,
Attorney for Defendant-Appellant.
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Opinion
NEW JERSEY SUPREME CfAURT

February Term, 1918

Mary Howard , jeD
VS. !
Essex Mutual -Benefit Asso-/
CIATION. \

Appeal from Orange District Court
Before Justices Swayze, Trenchard & Minturn.

Arthur B. Seymour for plaintiff-respondent. - 20
Edward R. McGlenn for defendant-appellant.

Per Curiam:

This 1s a suit on a life benefit certificate. The
only question is whether the premium was paid,
a day before or a day after the death of the as-
sured. This is a question of fact and we cannot
review the finding of the Trial Judge., since there
was evidence that it was paid the day before.
The fact that premiums were in arrears at the
time of payment is of no importance as there is
nothing in the certificate Which makes it void for
non-payment of dues.

Let the judgment be affirmed with costs.

3$S






iforo Hiony
(Jout nf Emirs 77/ Appeals

Mary Howard, \

Plaintiff-Respondent, J
vs. ( Brief for

Essex Mutual Benefit Association,

Defendant-Appellant. )

The plaintiff-respondent respectfully contends that the judgment of

the Supreme Court should be affirmed for the reasons given in its opinion

printed in the State of the Case, page 51. In addition thereto Trade In-

surance Company vs. Barracliff, 45 N. J. L. 543, is cited wherein it is held:
“Where there is in the policy no stipulation or condition for forfeiture on

account of non-payment of premiums, a default in payment will not oper-

Itself as a forfeiture, nor can it be insisted upon by the company as

constituting a forfeiture in the absence of any notice.” See also 25 Cyec.

826 and cases cited therein.

Respectfully submitted,

! ARTHUR B. SEYMOUR,
Attorney and of Counsel
for Plaintiff-Appellee,.






Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Emirs and Appeals

Mary Howar d,
Plaintiff-Respondent,

On Contract.
vS.

On Appeal.
Essex Mutual Benefit Association,

Defendant-Appellant.

Brief of Defendant-Appellant.
Facts.

On March twenty-fifth, nineteen hundred and sixteen, Janies W.
Howard, husband of the plaintiff, became a member of the defendant
association, and a copy of his membership certificate will be found in
the state of the case, Exhibit P. 1, pages 40 to 43.

This certificate provides for the payment of a death benefit to the
plaintiff of one hundred dollars, provided that the monthly dues of
fortw”ents, payable on the twenty-fifth day of each month, were paid
on the date when due or within thirty days thereafter.

Plaintiff’s testimony was that on August twenty-sixth, nineteen
hundred and sixteen, she sent her son to the office of the def*ndant
association and paid one dollar and seventy-six cents, four m/onths’
dues (June, July, August and September); that her husband died on
August twenty-seventh, nineteen hundred and sixteen. She admitted,
however, on cross examination (state of the case, page 12, lines 30 to
40) that the defendant association had sent back the dollar and
seventy-six cents, but that she did not remember when it was re-
turned.

The testimony introduced by the defendant on this point (see state
of the case, page 26, lines 36 to 40) was that this money was returned
the day after it was paid, or on August twenty-ninth. Further testi-
mony introduced by the defendant was to the effect that one dollar
and seventy-six cents was paid on August twenty-eighth and not
August twenty-sixth. (See plaintiff’s Exhibit P. 10, state of the case,
page 45.)

The Court found as a fact (see state of the case, page 35) that the
company acted promptly in returning the money, but made no real
finding of fact as to when the premium was paid, although by infer-
ence it was found that it was the day before James W. Howard died,
or the twenty-sixth day of August.

The Supreme Court in its decision paid no attention to the return
of the dues to the plaintiff, but merely stated that it would not dis-



The Supreme Court further stated that the fact that the premiums
were In arrears at the time of payment was of no importance, as
there was nothing in the certificate which made it void for non-pay-
ment of dues.

It is from the decision of the Supreme Court affirming the judgment
of the District Court that this appeal is taken.

Argument.

It is respectfully urged that the view of Justice Bradley, in the case
of New York Life Insurance Co. v. Statham, 93 U. S., page 24:

“We agree with the court below that the contract is not an
assurance for a single year, with a privilege of renewal from
year to year by paying the annual premiums, but that it is an
entire contract of assurance for life, subject to discontinuance
and forfeiture for non-payment of any of the stipulated pre-
miums. Such is the form of the contract and such is its char-
acter, "I

1s the view which 1s supported by the clear weight of authority, and
seemingly by clear reason in the construction of contracts similar to
the one in the case now before the Court.

As set forth by Vance on Insurance, page 212:

“As a general principle the time specified for the payment
of premiums is of the essence of the contract. The ability of
the insurer to meet his obligations depends upon the prompt
payment of all premiums due him and without requiring pay-
ment of premiums ad diem, the successful conduct of insur-
ance business would be 1mpossible.”

It is therefore most respectfully urged that the Trial Judge in the
case now before the Court failed to grasp one of the defences urged
at the trial, to-wit, that although it was of some importance to de-
termine whether or not the plaintiff had paid the dues of her husband
either the day before or the day after he died, yet the fact that the
defendant association had promptly returned the dues was of still
greater importance, for the simple reason that although the contract
of insurance did not provide for its forfeiture for non-payment of
the monthly dues, still, as a basic principle, the defendant association
had a logical and legal right to refuse to accept the dues when offered
after the time they were due, unless it was put into possession of facts
which reasonably assured it that there was no change in the physical
condition of its member.

It is further most respectfully urged that the Trial Judge did not
take into consideration in his decision the return”af the dues to the
plaintiff which she in her testimony had admittednreceived (state of
the case, page 12, lines 30 to 40): . "

“Q Do you remember the Essex Mutual Benefit Associa-
tion sending back the $1.76; you got it back, didn’t you? A
Yes.



3

Unless the dues which were paid to the defendant association were
retained by the defendant under such circumstances as to constitute
a waiver of its right to demand and receive such payments when due
or within thirty days thereafter as provided for by its contract, the
plaintiffs case was absolutely without merit and judgment should
have been entered for the defendant.

While it may be true that in the certificate of membership or policy
of insurance in the case now before the Court there was no stipula-
tion or condition for forefeiture on account of non-payment of dues
or premiums, surely while the plaintiffs husband was in default for
non-payment of his dues or premiums he would be in no legal posi-
tion, nor would the plaintiff be in any legal position to hold the de-
fendant liable for any loss or for any benefits under the policy of in-
surance or certificate of membership which occurred during the period
while the payment of the dues or premiums were in arrears. To hold
otherwise would create a situation not only of hardship, but one
which would open the door to a great number of fraudulent cases, for
the simple reason that a person holding such a certificate could refuse
to pay'any of the dues or premiums provided for in the contract until
a loss occurred, and then offer to pay to the defendant association or
insurance company all the premiums or dues in arrears, and be in a
position to recover the benefits provided for in the contract.

It is further most respectfully and strenuously urged that irrespec-
tive of the fact that the contract on which the plaintiff based her case
contained no condition for forfeiture on account of non-payment of
dues or premiums, it was still an absolute legal duty on the part of
the plaintiff to prove as part of her case that she or her husband had
fully performed the terms and conditions of the contract which it was-
necessary that either she or her husband should perform, and which,
as a matter of right and justice, were conditions precedent to the de-
fendant being held responsible for the benefits which it, in the con-
tract, agreed to pay.

It*is further urged, as was urged before the Supreme Court, that,
assuming the fact found by the Trial Court to be correct, to-wit, that
the premium or premiums were paid on August twenty-sixth, as testi-
fied to by the plaintiff, still this would not entitle the plaintiff to
recover upon the certificate of membership upon which the suit was
based, for the very obvious reason that the premiums due on June
twenty-fifth and July twenty-fifth, which under the terms of the certi-
ficate of membership now before the Court were given a thirty-day
period of grace, as provided for in Comp. Stat., Sec. 2838, were past
due and the certificate of membership or policy had lapsed, and the
member holding the same or his beneficiary, was entitled to no rights
thereunder, and as the defendant association acted promptv in re-
turning the money paid by the plaintiff as soon as the fact of payment
had been brought to its officersrattention, and there can be absolutely
no question of a waiver of their rights by the acceptance of the pre-
miums or dues by their stenographer or bookkeeper, inasmuch as this
point was not urged at the trial, nor should it be given any considera-
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It 1s, therefore, for the reasons set forth above, urged that the
judgment of the Supreme Court affirming the District Court, should
be set aside and a new trial granted.

Yours respectfully,

E. R. McGLYNN,
Attorney for and of Counsel with the Defendant-Appellant.
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