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Summons. 

SUMMONS. 

The State of New Jersey to Essex 
Sales Company, a N e.w Jersey corpo-

( L. s.) ration. 
You ARE SUMMONED to answer the 

complaint of William Okin in an 10 action at law in Essex County Court of Common 
Pleas. AND TAKE NOTICE, that unless you file 
your answer to said complaint with the Clerk 
of the Essex County Court of Common Pleas 
at Newark within twenty days after service upon 
you of this writ, and the annexed complaint, the 
plaintiff may proceed in the suit and judgment 
may be entered against you. 

WITNESS, HONORABLE EDWIN C. CA~FREY, Judge 
of the Essex C'Ounty Court of Common Pleas at - 20 
Newark, this 27th day of October, nineteen hun-
dred and twenty-five. 

AARON MARDER, 
Attorney. 

JOHN H. SCOTT, 
Clerk. 

30 

40 ..._ -
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Compla .int of William Okin. 

COMPLAINT OF WILLIAM OKIN. 

Essex· County Court of Common Pleas 

WILLIAM OKIN, 
Plaintiff, 

vs. 
EssEx SALES CoMPANY, a New 

Jersey corporation, 
Defendant. 

Action 
at Law. 

Complaint. 

The plaintiff, residing in the City of Newark, 
County of Essex and State of New Jersey, says 
that: 

1. The def end ant, Es$ex Sales Company, is 
a corporation organized and _existing under the 
laws of the State of N e-w Jersey. 

2. On or about the 13th day of July, 1925, 
and for some time prior thereto, plaintiff was 
the owner of an automobile, to wit, 19·24 Pe .er-
less touring car, with motor #33498. 

3. On or about the 13th day of ,July, 1925, 
3 0 and for some time prior thereto, the defendant 

was. the owner of a certain motorcycle. 
4. On or about said date, one William Katz 

was lawfully driving said automobile easterly on 
Northfield Road, in the Town of West Orange, 
County of Essex and State of New Jersey, at 
or near the point where Gregory avenue inter-
sects said road, plaintiff having loaned said 
automobile to said "\v ... illiam I{atz. 

5. At said time the defendant, by its agents 
40 and servants, did operate and drive said motor-
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Compla .int of William Okin. 

cycle in a southerly direction along Gregory 
avenue toward said Northfield Road. 

6. At said time the defendant, by its agents 
and servants, did continue to drive said motor-
cycle at a high, exce.ssive and dangerous rate of 
speed and without warning did negligently, care-
lessly and wilfully strike, run into and turn over 
the automobile driven by the said vVilliam Katz 
at the inters-ection of said streets. 

7. The negligence of the defendant, its serv-
ants and agents, also consisted of the follow-
ing, amongst other things: 

(a) The driver of said motorcycle ig-
nored the warning given by said William 
l{atz, who sounded his horn in approachi~g -
the intersection of said streets-; 

(b) The automobile driven by said Wil-
liam Katz had the right of way under the 
statutes of the State of New Jersey, which 
was ignored by the driver of the motor-
cycle; 

( c) Said motorcycle was not equipped 
with proper brakes in good repair; 

10 

20 · 

( d) Said motorcycle was operated in a 
manner contrary to th~ statute of the , State 
of New Jersey in divers other respects; 3 O 

( e) The driver of said motorcycle failed 
to give warning of its approach of said 
intersection of streets. 

8. The driver of said 1notorcycle was about 
the defendant's business and was authorized to 
drive said motorcycle by defendant at the said 
time. 

9. As the result of said collision, said auto-
mobile was s-o extensively ·damaged as to make 48 
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Ansiuer. 

it practically worthless and plaintiff was put to 
expense in the hiring of other automobiles in and 
about his business, because of the loss of his 
use of said automobile. 

Plaintiff demands the sum of three thousand 
five hundred ($3,500) dollars damages. 

AARON MARDER, 
Attorney of Plaintiff. 

ANSWER. 

ESSEX COUNTY COURT OF COMMON 
PLEAS. 

20 WILLIAM OKIN, 
Plaintiff, 

vs. 
EssEx SALES COMPANY, a New 

Jersey corporation, 
Defendant. 

Action 
at Law. 
Answ ·er. 

The answer of Essex Sales Company, a New 
30 J ers-ey corporation, the defendant above named, 

to the. complaint heretofore filed against it here-
in, says that: 

FIRST DEFENSE. 

1. It admits paragraphs 1, 2 and 3. 
2. It denies paragraphs 4, 5, 6, 7, 8 and 9. 

SECOND DEFENSE. 

It denies that it was guilty of the negligence 
40 charged against it in the said complaint. 

5 

THIRD DEFENSE. 

It denies it was guilty of any negligence what-
soever. 

FOURTH DEFENSE. 

The plaintiff was guilty of contributory negli- 10 gence in that at the time and place in question, 
he permitted his- automobile to be, driven in a 
reckless and careless manner, at an excessive 
rate of speed, without giving warning of his 
approach, without any regard for the rights of 
other vehicles then and there lawfully upon the 
highway and otherwise carelessly, as the result 
of which it collided with the said defendant 'g, 

motorcycle and sustained the damage ref erred 
to in the said complaint. 

McCARTER & ENGLISH, 
Attorneys for Defendant. 

20 

30 

40' 
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Reply. 

REPLY. 

ESSEX COUNTY COURT OF COMMON 
PLEAS. 

WILLIAM OKIN, . 

Plaintiff, 

vs. 
EssEx SALES CoMPANY, a New 

Jersey corporation, 
Defendant. 

Action 
at Law. 

Reply. 

The plaintiff denies the second, third and 
fourth defenses of the answer. 

AARON MARDER, 
Attorney for Plaintiff. 

7 

Summons. 

SUMMONS. 

The State of N e.w Jersey to Essex 
Sales. Company, a New Jersey Corpo-

( sEAL) ration. 
You ARE SUMMONED. to answer the 

complaint of William . Katz in an 10, action at law in Essex County Court of Common 
Pleas. AND TA~E NoTicE, that unless you file 
your answer to said complaint with the qlerk 
of the Essex County Court of Common Pleas at 
Newark, within twenty days after service upon 
you of this writ, and the annexed complaint, the 
plaintiff may proceed in the suit and judgment 
may be entered against you. 

WITNESS, Honorable EnwIN C. CAFFREY, Judge 
of the. Essex County Court of Common Pleas at 20 , 
Newark, this 27th day of October, nineteen hun-
dred and twenty-five. 

AARON MARDER, 
Attorney. 

JOHN H. SCOTT, 
Clerk. · 

30 ,. 

40 ' 
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Complaint of William Katz. 

COMPLAINT OF WILLIAM KATZ. 

ESSEX COUNTY COURT OF COMJ\£ON 
PLEAS. 

WILLIAM l(ATZ, 
Plaintiff, 

vs. 
EssEx SALES Co:M:PANY, a New 

Jersey corporation, 
Defendant. 

Action 
at Law. 

Complaint. 

The plaintiff, residing in the City of Newark, 
County of Essex and State of New Jersey, says 
that: 

1. The defendant, Essex Sales Company, is 
a corporation organized and existing under the 
laws of the State . of New Jersey. 

2. On or about the 13th day of July, 1925, 
and for some time prior thereto, the defendant 
was the owner of a certain motorcycle. 

3. On or about said date, the plaintiff, Wil-
liam Katz, was lawfully driving an automobile 

30 easterly on Northfield Road, in the Town of 
West Orange, County of Essex and State of New 
Jersey, at or ne.ar the point where Gregory ave-
nue intersects said road. 

4. At said time the defendant, by its agents 
and servants, did operate and drive said motor-
cycle in a southerly direction along Gregory ave -
nue toward said Northfield Road. 

5. At said time the defendant, by its agents 
"40 and servants, did continue to drive said motor-

9 

C~mplaint of William Katz. 

cycle at a high, excessive and dangerous rate of 
speed and without warning did negligently, care-
lessly and wilfully strike, run into and turn over 
the automobile driven by the plaintiff at the 
intersection of said stree.ts. 

6. The negligence of the def end ant, its serv-
ants and agents also consist of the following, 1 O 
amongst other things: 

(a) The driver of said motorcycle ig-
nored the warning given by the pl,aintiff, who 
sounded his horn in a pp roaching the inter-
section of said streets ; 

(b) The automobile driven by the plain-
tiff had the right of way under the statutes 
of the State . of New Jersey, which was ig-
nored by the driver of the motorcycle; 

(c) Said motorcycle was not equipped 20 
with proper brakes in good repair; 

( d) Said motorcycle was operated in a 
manner contrary to the statute of the State 
of New Jersey in divers other respects. 

( e) The driver of said motorcycle failed 
to give warning of its approach of said in-
terse .ction of streets. 

· 7. The drive.r of said motorcycle was about 
the defendant's business and was authorized to 3 O 
drive said motorcycle by defendant at the said 
time. 

8. As the result of said collision, plaintiff 
was thrown out of said automobile and was. se-
verely and permanently injured and underwent 
and will undergo great pain and suff e.ring and 
has suffered great shock to his nervous system 
and has been from thence hitherto prevented 
from transacting his ordinary business and has , 

4 0 
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Answer. 

been and will be forced to pay out large sums 
of money for medical expenses and other ex-
pense.s incident upon his injuries. 

Plaintiff demands the sum of twenty-five thou-
sand ($25,000) dollars damages. 

AARON MARDER, 
Attorney of Plaintiff. 

ANSWE,R. 

ESSEX COUNTY COURT OF COMMON 
PLEAS. 

WILLIAM KATZ, 
20 Plaintiff, 

vs. 
EssEx SALES COMPANY, a New 

,Jersey corporation, 
Defendant. 

Action 
at Law. 
Answer. 

The answer of Essex Sales Company, a New 
Jersey corporation, the defendant above named, 

3 0 to the complaint hereto£ ore filed against it here-
in, says that: 

FIRST DEFENSE. 

1. It admits paragraphs 1, 2 and 3. 
2. It denies paragraphs 4, 5, 6, 7 and 8. 

SECOND DEFENSE. , 

It denies that it was guilty of the negligence ; 
40 charged against it ~n the said complaint. ' 

11 

Answer. 

THIRD DEFENSE. 

It denies it was guilty of any negligence what-
soever. 

The plaintiff, William Katz, was guilty of con-
10 tributory negligence in that at the time and 

place in question, he was operating the auto-
mobile in which he was riding, in a reckless and 
careless manner, at an excessive rate of speed, 
without giving warning of his approach, without 
any regard for the rights, of other vehicles then 
and the.re lawfully upon -the ··11igliway ancr-oth~er-
wise carelessly, as the result of which he collided 
with this def end~nt 's motqrcycle and sustained 
the injuries ref erred to by him in the said com-
plaint. 20· 

McCARTER & ENGLISH, 
Attorneys for Defendant. 

30 · 
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Reply. 

REPLY. 

ESSEX COUNTY COURT OF COMMON 
PLEAS. 

WILLIAM KATZ, 

vs. 

Plaintiff, 
.Action 
at Law. 

EssEx SALES Co:MPANY, a New Reply. 
Jersey corporation, 

Defendant. 

The plaintiff denies the second, third and 
fourth def ens es of the ans-wer. 

20 AARON MARDER, 
Attorney for Plaintiff. 

.. 

30 

40 
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Judgm,ent. 

JUDGMENT. 

ESSEX COUNTY COMJ\IION PLEAS 
COURT. 

39016 

WILLIAM KATZ, 
Plaintiff, 

vs . . 
EssEx SALES COMPANY, a corpo-

ration, 
Defendant. 

.Action 
at Law. 

After verdict judgment entered for defendant 
April 12, 1926. Costs $53.84. 

39017 

WILLIAM OKIN, 
Plaintiff, 

vs. 
EssEx SALES COMPANY, a N. J . 

. corp., 
Defendant. 

Action 
at La .w. 

After verdi<;t judgment e.ntered for defendant 
April 12, 1926. Costs $53.84. 

McCarter .& English, attorneys of defendant. 

Judgment after verdict in the above-entitled 
actions was rendered on the 12th day of April, 
A. D. nineteen hundred and twenty-six, in favor 

10 

30 

of the defendant, Essex Sales Company, a N. J. 40 · 
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Judgm .ent. 

corp., and against the. plaintiffs, :William Katz 
and William Okin, for the sum of fifty-three 
dollars and eighty-four cents , costs of suit in 
each case. 

Judgment entered and signed April 12, 1926. 
Recorded in Book Common Pleas R 2, page 

10 124. 

20 

30 

EDWIN C. CAFFREY, 
Judge. 

15 
Opening. 

ESSEX COlJNTY COURT OF COMMON 
PLEAS. 

Monday, April 12, 1926. 

WILLIAM KAT? 

vs. 
ESSEX SALES COMPANY. 

WILLIAM OKIN . 

vs. 

EssEx BALES CoMPANY. 

Action 
at La.w. 

Action 
at Law. 

10 

Before Hon. Edwin C. Caffrey, Judge, and a 2·0;'. . 
Jury. 

For the plaintiffs appears Aaron Marder. 
For the defendant appear McCarter & Eng-

lish (by Augustus C. Studer). 

By direction of the Court, the two cases are 
tried together. 

A jury is called and sworn. 

Mr. Marder opens for the plaintiffs. 
Mr. Studer opens for the defendant. 

Adjourned until tomorrow, Tuesday, April 13, 
1926, at 10 :00 o'clock A. J\tL 

30 · 
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W illia.m I( atz, direct. 

SECOND DAY. 

Tuesday, April 13, 1926. 

Appearances as before stated. 
Continued pursuant to adjournment. 

lO WILLIAM KATZ, one of the plaintiffs, sworn 
in behalf of the plaintiffs. 

20 

Direct examination by Mr. Marder. 

Q 
Q 
Q 
Q 

this 
Q . sir. 
Q 

Mr. Marder: I offer in evidence by con-
sent two photographs. 

(The photographs are received in evi-
dence and marked Exhibits P. 1 and P. 2, 
respectively.) 

Mr. Katz, where do you live? A Newark. 
Number 32 Leslie street? A 45. 
How old are you 1 A Thirty-four. 
Do you re .member the accident about which 

suit is being brought? A Yes, sir. 
You were driving an automobile? A Yes, 

A Peerless phaeton, as it is called? A 
Yes, sir. 

30 Q Belonging to whom 1 A William Okin. 
Q How did you happen to be driving it 1 A 

I borrowed ~Ir. "\Villiam Okin's car. 
Q At about the time of the accident, where 

were you proceeding? A I was on the North-
field Road going east, coming toward Newark, 
coming down hill, but be.fore starting on the hill 
I put her in second gear, because it is an excep-
tionally steep hill before getting to the inter-
section of Gregory avenue. When I got to the 

40 intersection of Gregory avenue and Northfield 

17 
William I( atz, direct. 

Road, I blew my horn and proceeded ; as I was 
about halfway past the intersection I saw this 
motorcycle, and he hit me just about where I 
was, upsetting the car, throwing me thirty or 
forty feet, landing on my right side. 

By the Court. Io · 
Q Did you say he hit you about where you 

were sitting1 A On my left side, just at the 
door. 

By Mr. ]larder. 

Q Will you point on Exhibit P. 1 where the 
motorcycle hit you; that is, with reference to the 
car right there (indicating) 1 Suppose you 
mark it. 

( The witness marks Exhibit P. 1 with a 
"K. ") 

Q Did you see ·what happened to the driver of 
this motorcycle 1 A No, I didn't. vVhen he 
hit me I turned over twice and then I was 
thrown. The. next I saw of the driver of the 
motorcycle was that we were both being taken 

20 

to the hospital. 3 o 
Q vV as anybody else with you in the car? 

A Yes, a young lady I was driving down. 
Q What happened to herf A "\Vhen the car 

righted itself she was under the car. 
Q "\Vhen the car, immediately after the acci-

dent, came to rest, is that a picture of the situ-
ation (indicating) 1 A That is the way the car 
was. 

Q It came to rest immediately after the acci-
dent 1 A Yes. 40 
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William IC atz, direct. 

Mr. Studer: What do you mean by that? 
Exhibit P. 1 f 

Mr. lVIarder: Yes. 

Q vYha t happened to you physically 1 A This 
finger was severed. 

Q "\Vhich finge.r 1 A My left fore finger; and 
a scar here (indicating), and a scar over my 
right eye and a bruise on my spine, and a bruise 
on my chest which had to be strapped, and this 
finger out of joint-the middle finger of the 
right hand. 

Mr. Marder: Will you consent that the 
words, '' Essex Sales Company," were on 
the sidecar of this motorcycle? 

Mr. Studer: Yes, I will consent to that. 
Mr. Marde .r: It is stipulated, if the Court 

please, that the name of the owner of the 
motorcycle was painted on the side car of 
the motorcycle, '' The Essex Sales Com-
pany.'' 

By Mr. JJf arder. 

Q Where did you go after the accident f A 
I was taken to the Orange Memorial Hospital. 

30 

40 

Q What happened to you theref A Why, 
they sewed this forefinger of mine-put it in 
splints, washed my eye out, which was full of 
blood, bandaged me up and put me to bed. 

Q How long we.re you there? A Three days. 
Q Then where did you gof A I was taken 

to the Beth Israel Hospital, Newark, High street, 
and the splint was taken off the finger, but it 
had been sewed wrong; the tendon had been 
severed and the tendon had been sewed with the 

19 

JV illiam I( atz, direct. 

muscle; I couldn't raise my finger, and the doc-
tor applied a local anaesthetic and ripped it open 
and sewed the finger again. 

Q Who did that1 A Dr. Danzis. 
Qi 'Dr. Max Danzis f A Yes, sir. 
Q What other treatment did you receive 1 A 

I was strapped for ten days; they strapped me 10 
from the spine to my chest and also bandaged 
me up on my spine, and just took the bandages 
off here (indicating) of which there is a perma-
nent scar here (indicating). 

Q1 Where do you say there is a permanent 
scarf A Over the right eye. 

Q Do you mind walking up to the jury box 
and showing it to the jurors, please f A (Wit-
ness does as requested.) 

Q Did you have that twitch in the right eye 20 
before the accident f A No, sir. 

Q Did you have any pain 1 A Pain in the 
eye1 

Q Generally. A Yes, I have pains every now 
and then. 

Q I mean right after the accident. A Im-
mediately after the accident, yes. 

Q Where1 A My body, my hand-every-
where; I was thrown fifteen or twenty feet from 
the car. 30 

Q: Do you still have pain f A Yes, sir. 
Q Where 1 A In my chest; on damp days or 

cold days my finger gets numb. 
Q You haven't been able to recover full use 

of it f 

Objected to as leading. 

Q Have you recovered the full use of the fin-
ger 1 A No. · 40 
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William l(atz, direct. 

Q Who treated you besides Dr. Danzis? A 
Dr. Soschin. 

Q Did you have any expenses in connection 
with your injuries? A Yes, sir. 

Q What were they? A $308.70 hospital bills, 
doctors' bills and so on. 

1 o Q How long were you in the Beth Israel 
Hospital? A About twelve days-ten or twelve 
days. 

Q, Were you fully recovered when you left 
the hospital? A No, sir, I had my finger in 
a splint and I had to visit Dr. Danzis for three 
or four weeks to get the bandages changed and 
after three or four weeks I took it off. 

Q Did you get to business? A No, I had 
splint and my elboiw in bandages. 

20 Q What was your business? A I was han-
dling the estate. 

Q Whose estate? A My father's estate for 
the executors. 

Q Who is the administrator of that estate? A 
My mother. 

Q Were the affairs of the estate many? A 
Yes, quite a good deal of real estate, a lot of 
property, mortgages, and so forth, rentals-

30 Q· Did you receive any compensation for your 

40 

work? A Yes, sir. 
Q What compensation did you receive? A 

$100 a week. 
Q Did you receive this compensation while 

you were sick as a result of that accident? A 
I received it, but I had to give half of it for 
the person who took care of it for me; I couldn't 
get around to collect the rents and take care 
of the affairs. 

Q· Who took care of it? A My brother. 

William l(atz, cross. 

By the Court. 

21 

Q How long did that continue 1 A About 
six weeks. 

Cross examination by Mr. Studer. 

Q· You were in the real estate business? A 1 O 
Yes, sir. 

Q You, yourself? A Yes, sir. 
Q You and Mr. Okin were partners? · A No, . sir. 
Q You shared an office together 1 A I have 

desk room there. 

. 

Q In his office? A Yes, sir. 
Q· You and he? A Yes, sir. 
Q Was that so on July 13, 1925? A Yes, 

sir. 20 
Q What is your brother's name? A My 

brother's? 
Q Yes. A Harry. 
Q When did you borrow Mr. Okin 's Peerless 

Phaeton 1 A On the morning of July 13-Mon-
day morning. 

Q Where did you borrow it from him? A 
Lake Hopatcong. 

Q Had be gone to Lake Hopatcong with you 
and Miss Skinner on the previous Saturday? 
A No, sir, Miss Skinner was the guest of Mr. 
Burpo. 

Q And you brought her down? A Yes, sir, 
on Monday morning. 

Q: What time did you leave Lake Hopatcong, 
do you know1 A It was early-around 8 :30, or 
a quarter to nine. 

Q What time did this accident happen? A 
Around ten o'clock, this accident happened-
10 :15 or 10 :30; it was around ten o'clock. 

30 

40 
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William J(atz, cross. 

Q The accident happened where? A West 
Orange. 

Q You came east on Northfield Road? A 
Yes, sir. 

Q Had you been there on that road before? 
A Yes, sir. 

10 Q You knew that it was a steep descent, did 
you not? A Yes, sir. 

Q: And it curves in and out quite a bit? Does 
it not? A At that point it is straight down. 

Q About eight hundred or a thousand feet 
west of that, it is a sharp curve looking down? 
A Yes, sir. 

Q You say it was in second gear? A Yes, . sir. 
Q Where did you put it in second? A At the 

20 top of the hill. 

30 

40 

Q How far had you come down the hill? A 
Three or four hundred yards. 

Q· At that sharp bend? A Yes, sir. 
Q You say you didn't see this car until it 

hit you? A No, sir. 
Q You say you blew your horn? A Yes, . sir. 
Q There was at that time a thickly grown 

clump of trees on your left corner, was there 
not; on the northwest corner of Gregory avenue 
and Northfield Road? A I don't remember that. 

Q: You don't remember that? A No, sir. 
Q I show you Exhibit P. 2 and ask you if 

that does not show the motorcycle in the front; 
that is right, is it not? A Yes, sir. 

Q And in the rear there are a number of 
trees, are there not? A Yes, it is. 

Q And the automobile in the right f oregronnd 
facing north on Gregory avenue? A Yes. 

23 
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Q And those trees are on the northwest cor-
ner of Gregory avenue and Northfield Road, are 
they not? A Yes, sir. ·, 

Q1 You say you don't re.call that or did not · 
until now f A No, sir, I didn't. 

Q·_ You blew your horn and went right across f 
A Yes, sir. ' . 10 :, 

.,Q: And you didn't see any motorcycle until it 
· hit you on your left? A That is how fast he . was going. 

Mr. Studer: I move that it be stricken i 

out. 
The Court: Strike it out. 

Q Do you know how wide Northfield Road is 
from amasite to amasite? A No, sir. 

Q· Thirty feet? A Yes. 
Q Where ·were you with reference to Gregory 

avenue? A Past the corner. 
Q West or east f A I was past the first 

corner; I was almost in the center of the inter-
section; almost-not quite. 

·Q Were you more to your left? A I was on 
the right side of the road. -

Qr How much to the right of the center were 
you? A Quite a ways; in fact, I was on the 
right side of the . road coming down the hill. 

Q Were you hugging the center, or to the 
right of the amasite? A To the right. 

Q The road was torn at the amasite so that 
there was a sharp decline? A I don't remem-
ber that. 

Q1 Where did your car come to a stop f A 
Oh, about thirty or forty feet below the corner, 
below the south~ast corner; that would be prob-
ably about forty feet; we were upset twice. 

00 . "-' _. 

30 · 

40 
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Q How wide was Gregory avenue? You say 
you were in the middle of Gregory avenue. A 
Gregory avenue would be about forty feet, I 
should imagine. 

Q Both are the same f A I think Gregory 
avenue is wider than Northfield Road. 

1 o Q When you say the widths, are you ref er-
ring to the amasite onlyf A Yes. 

Q Each has about forty feet of amasite? A 
About thirty or forty feet. 

Q From there you went thirty-five feet f A 
The car was hit, and the car itself turned over 
twice; I imagine when I saw the car it was thirty 
or forty feet from the corner. 

Q Where were you? A On the road; on 
Northfield Road. 

Q How? A I was thrown out. 
2 0 Q Were you near the corner f A Fifteen or 

twenty feet. 
Q You went fifteen feet f A I was thrown 

from the car about ·fifteen feet. 
Q The car, you say, was thirty or forty feet 

from the corner f A From where the car finally 
landed I was .about fifteen. 

By the Court. 

3 o Q Were you thrown on the first turn? A 
No, at the first turn I was still in the car; it 
was the second turn I was thrown. I was north 
of the car on the other side of the Northfield 
Road; I was thrown across the road. 

Q Was this car on Gregory avenue or on 
Northfield Road? A On Northfield Road. 

By Mr. Studer. 

Q And it stopped some thirty feet east of 
4 o Gregory avenue 1 A Yes, on the second turn; 

I was thrown out to the north. 

25 
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Q Also to the east of where the car wast A 
Yes, sir, that is right; I was thrown ahead of the 
car. 

Q Is this a l,eft-drive or a right-drive Peer-
less f A Left drive. 

Q Had you ever driven it hef ore f A Yes, . sir. 
Q Did you have any other business but this 

real estate business at this time 1 A No, sir. 
Q Were you also in the theatre business 1 

A No, sir. 
Q W,ere you connected with the· Orpheum 

Theatre f A N'Ot renting it; it was part of the 
real estate. 

Q It was part of your father's estaite of 
which your mother w1as executrix J A Yes, sir. 

Re-direct examina,tion by Mr. Marder. 

Q Exhilbit P. 1 is looking in which direction 1 
A That is looking east. 

Q Tow•ard Newark1 A Toward Newark; . yes, sir. 
Q And Exhibit. P. 2 is looking · which way, 

and a.long what street f A Looking north on 
Gregory avenue. 

10 

20 

Q Will you indicate which ,vay the motor-
3 0 

cycle came when it hit you? A The motorcycle 
was going south on Gregory avenue. 

Q Will you show us where Gregory avenue 
is 1 A This is Northfield Road and this is 
Gregory avenue. The motorcycle was going this 
way, south, and I was going east; and I was 
going down that hill (indicating). 

lJy the Co1trt. 
(J Did the, motorcycle strike you directly or 4 0 

did it hit one part of the ma-chine and turn 
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slightly to the left 1 A '~l1he motorcycle hit me. 
All I remember is that it hit me and it swerved 
and we kept on going over like that (indicating). 

Q What is that markf A It may be the 
rnark from the road. 

10 Re-cross examination by Mr. Studer. 

Q How far was it from Lake H-opatcong 1o 
where this collision occurred 1 A About twenty 
-t,venty-two or twenty-three miles. 

Q It may be more 1 A It may be more, but 
I Jon 't think so. 

Q 1~ ou didn't clock it on the speedometer 0! _.\ 
No, sir. 

Q This accident happened in West Orange 7 
A Yes. 

20 Q About nine or ten miles from Chatham 1 A 

30 

I don't know-it i1s aibout seven miles from New-
ark; seven or eight miles from Newark. I guess 
it is a:bout ten miles from Newark to thait point. 

Q About how far from Orangef A About 
four or five miles. 

JACOB W. MASON, sworn in behalf of the 
plaintiffs. 

• 
Direct exa.min.ation by Mr. Marder. 

Q Mr. Mas.on, you are in the automobile busi-
ne,ss 1 A Yes, sir. 

Q For how long a time have you been in that 
business 1 A About twenty-one years. 

Q Buying and selling automobiles 1 A Yes, . sir. 
40 Q1 Used cars also 1 A Yes, sir. 
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Q For that period of time 1 A Yes. 
Q Your present place of business is on Broad 

street 1 A Yes, sir. 
Q And you sell Peerless automobiles 1 A 

Yes, sir. 
Q: Both new and used 1 A Yes, sir. 
Q How long have you been doing that, since lO 

_ that time .1 A Yes, sir. 
Q P ,e,erless since when 1 A 1918. 
Q· Did you sell Mr. Okin a Peerless phaeton 1 

A Yes, sir. 
Q Did you know the car about July, 19251 

Did you know its condition 1 A Prior to the 
accidentf 

Q Y,es, sir. A Yes, sir. 
Q Y·ou saw it at your place of busine ,ss 1 A 20 

Probably four or five days before the accident 
happened. 

Q What, in your opinion, was its value before 
the accident 1 A Between $1,600 and $1,800. 

Q Did you see the car after the- accident 1 A 
Yes, sir. 

Q What was its value a.t that time 1 A It 
was of no value at all, pr 1actically, a.t that time. 

_Q You bought it from Mr. Okin 1 A We did. 
Q What did you pay him for itf 30 · 

Objected to. 
Objection overruled. 

Q You took it in trade 1 A We traded it. 
Q! vVhat did you allow him 1 A $300. 
Q ~4.nd you gave him a new Peerle ·ss J A. 

Yes. 
Q What did he pay for the Peerless origi-

nally 1 40 
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Objected to. 
Objection overruled. 
The Witness: I .can't tell you. 

Q Do you remember when Mr. Okin pur-
chased the car? A Yes, sir. 

Q When f A No, I don't remember that. 
Q· Do you remember what he paid for the 

car? A $3,100 and some odd. 
Objected to. 
Objection sustained and the answer is 

stricken out. 

Q· Will this refresh your recollection as to 
the time Mr. Okin purchased the car that was 
damaged f A That is correct. 

Q Does it refresh your recollection as to when 
he bought this car? A Yes, I remember the 
time he bought the car. 

Q When did he buy the car f A The date is 
on it. 

Q· That is your bill? A Yes, sir; it is Au-
gust 13, 1924. 

Q· What did he pay for the car? 

Objected to. 
Objection overruled. 
D,efendant 's counsel prays an exception 

to this ruling of t,he Court. 
Exception noted as ground of appeal. 
The Witness: $3,112.50. 

Q1 What was the condition of the car shortly 
before the accident f 

Objected to. 
Objection sustained. 
Cross examination waived. 
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SAMUEL SOSCHIN, sworn in behalf of the 
plaintiffs. 

Direct examination by Mr. l\farder. 

1Q· · Doctor, did you treat William I{atz in con-
nection with this accident f A I did. 

Q Where did you treat him f A At the Beth 
. Israel Hospital. 

Q When? A I saw him first on July 15th 
of last year. 

Q Were you the main physician f A I am 
associated-

Q, Are you his main physician f A No, I 
was associated with Dr. Danzis on the case. 

Q Will you tell us what condition you found 
him in his ailments, if any, and what treatments '· 
you gave him f A On his admittance he had a 
laceration of the right side of the head over the 
right eye; he had contusions of his chest; con-
tusions of his lower spine, lumbar; a laceration 
of the back of the- left hand and a severed tendon 
of the left index finger. 

·Q: Can you tell us what your tre.atment was; 
that is, yourself and Dr. Danzis, if you knowf 
A On his admission his wounds were dressed 

10 

20 

and his chest and spine were X-rayed; the hand 
30 had been sutured at the hospital where he had 

been treated previously, and evidently the tendon 
was not sutured, because he had a total loss of 
function in that finger, which two days later was 
operated on and it was evidently restored. 

Q. That is what is called immobilization f A 
Yes, sir. 

Q In connection with his chest, how would 
you designate the illness or the disability he was 
suffering f A He had no fracture; the pains 
that he complained of were probably due to a 4 O 
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Jacob G. Ritehl, direct. 

traumatic pleurisy, which frequently happens 
after a pressure injury to the chest. 

Q About how long did that continue 1 A He 
complained of pains in his chest after his dis-
charge from the hospital. 

Q In your opinion, will he recover full use 
10 of this index finger 1 A He will probably have 

some disability; he has firm adhesions of that 
tendon. He will never have full flexion of that 
finger. 

Cross examination by Mr. Studer. 

Q You were the intern, were you not 1 A No, . 
Blr. 

Q You were a doctor then 1 A Yes, sir. 
Q D,r. Danzis was the head doctor in the 

20 ward 1 A He was a private patient of Dr. Dan-
zis and I am associated with Dr. Danzis; I take 
care of his work when he is away. 

30 

40 

Q Do you know how long he was in the hos-
pital 1 A Admitted on the 15th of July and dis-
charged on the 25th of July. 

Q Y:ou say that he probably will have some 
disability in what 1 A In full flexion; that is, 
in making a fist with his finger; it pops up a 
little. 

JA ·COB G. RUEHL, sworn in behalf of the 
plaintiffs. 

Direct examination by Mr. Marder. 

Q Mr. Ruehl, you are connected with the 
Newark Police Department 1 A I am. 

Q In what capacityf A Photographer. 
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Q On July 13th of last year, you took these 
photographs up in West Orange on Northfield 
Road and Gregory avenue 1 A I did. 

Q In connection with a .certain accident 1 A 
I did. 

Q About what time of the dayf A About 
11 :30. 

Q Are these the photographs that you took1 
-A They are. 

Mr. Marder: I off er them in evidence. 
Mr. Studer: I would like to cross examine. 
(A photograph is marked _Exhibit P. 3 for 

identification.) 
(A photograph is marked Exhibit P. 4 for 

identification.) 

lo' 

(A photograph is marked Exhibit P. 5 for 
identification.) 2 0 

(A photograph is marked Exhibit P. 6 for 
identification.) 

(A photograph is marked Exhibit P. 7 for 
identification.) 

By Mr. Marder. 

Q I show you Exhibit P. 3 for identification. 
Wjll you tell us what this location is 1 A This 
is Niorthfield Road looking northeast of the a.cci- 3 O 
dent. 

Q And that automobHe is on what street1 A 
Northfield Road. 

Q The motorcycle is on what streetf A 
Northfield Road. 

Q: On the side of Northfield Road looking 
where 1 A Looking northeast. 

Q Toward Newark1 A Looking toward 
Newark. 

Mr. Marder: I off er this in evidence. 4 O 
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'Jacob G. Ru.ehl, cross. 

Cross examination by Mr. Studer. 

Q What time did you get there to take this 
photograph f A Probably 11 :00 o'clock. 

lVlr. Studer: To save time, if your I-Ionor 
please, my only objection to this is that the 
relative positions of the two vehicles are 
not as they were immediately after they 
came to a stop. As to the physical condi-
tions, I do not make any objections. I would 
like to have it understood that that is not 
where they were immediately after the acci-
dent. 

(The photograph previously marked Ex-
hibit P. 3 for identification is received in 
evidence and marked Exhibit P. 3.) 

Mr. Studer: I raise the same point with 
reference to the next photograph. The . only 
thing I have in mind is the position of the 
two vehicles-. 

Mr. Marder: Will you agree that Ex-
hibit P. 4 for identification is Northfield 
Road looking west 1 

Mr. Studer: If it is. 
30 The 1Witness: That is Northfield Road 

40 

looking west. 
(The photograph previously marked Ex-

hibit P. 4 for identification is received 1n 
evidence and marked Exhibit P. 4.) 

By Mr. Marder. 

Q And Exhibit P. 5 for identification is 
Northfield Road looking east from a point west 
of Gregory avenue 1 A That is correct. 
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(The photograph previously marked Ex-
·hibit P. 5 for identification is received in 
evidence and marked Exhibit P. 5.) 

Q And Exhibit P. 6 for identification is Greg-
ory avenue looking south 1 A Correct. 

(The , photograph previously marked Ex-
hibit P. 6 for identification is received in 

. evidence and marked Exhibit P. 6.) 

Q And Exhibit P. 7 for identification is Greg-
ory avenue looking north 1 A Correct. 

(The photograph previously marked Ex-
hibit P. 7 for identification is received in 
evidence and marked Exhibit P. 7.) 

Cross examination bv Mr. Stude.r . ., 

Q You are an officer of the Newark Police 
Department 1 A I am. 

Q And you took these pictures in West Or-
ange 1 A I did. 

Re-direct examination by Mr. Marder. 

10 
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Q Do you remember the ground at the time 30 
you took the picture, Exhibit P. 31 A I re-
member the. time I had taken it. 

Q Do you remember the physical situation 
there to a certain extent 1 A About, yes. 

Q Do these lines mean anything to you 1 A 
These lines are from a tire. 

1\:1:r. Studer: Yes or no. 
The Witness: To me personally they do 

not. 40 
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The Court: Ask the witness to de.scribe 
the picture. 

By Mr. Marder. 

Q Will you describe the picture in connection 
with what you see heref A The picture shows 

10 the automobile and the motorcycle, and there are 
ruts there from the scraping of an automobile 
tire from the center of the street and the curb 
on the northeast corner of Northfield Road and 
Gregory avenue. 

Q When you say the center of the street, 
which street do you mean f A Northfield Road 
starting from the Northfield Road from the cen-
ter of the street. 

Q Are there . many other ruts there f A 'rhere 

2 0 
is a smaller rut coming from the Northfield 
Road-from the direction of Gregory avenue 
toward east on the Northfield Road. 

Q Going as far as what? A Beyond Greg-
ory avenue about ten or fifteen feet. 

Q Do the smaller ruts extend as :far as the 
position of the motorcycle as shown on that pic-
ture f A They show that they came with the 
wider scraping on the street and the smaller 
scraping seemed to have come together. 

30 Q Does it end with the position of the motor-

40 

cycle as shown on this picture? A It does-. 

Re-cross exa.mination by Mr. Studer. 

Q1 You find on that picture a rut-a mark-
of wheels of an automobile? A I do. 

Q For how long a distance do those ruts 
show, or did they show on the road? A They 
showed on the road, but the upper part here 
didn't photograph as well as the lower, because 
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the point was to get the position of the motor-
cycle and the car, ·which wasn't really photo-
graphed with the ruts. 

Q, Then the ruts made by the wheels of the 
automobile were longer, in fact, than they ap-
pear on the. photograph f A A little bit be-

' cause the camera was too close; it ,vasn 't the 10 
object to get the ruts, but the relative positions 

· of the two. These were made for the Police 
Department and nobody else. 

Mr. Studer: I ask that that be stricken 
out. 

liy "JJ![ r. Studer. 

Q Do you know how long, in fact, those ruts, 
made by the wheels of the automobile, were f A 
I-Iow long a distance f 

Q Yes. You say they ,vere longer than they 
are indicated in the picture.. A I should judge 
ten or fifteen feet above Gregory avenue; that 
is, about from this corner here (indicating)-
. Q Indicating the southwest corner. Is that 

right f A Yes, about ten or fifteen feet above 
this on Northfield Road. 

20 . 

Q1 Then the ruts were ten or fifteen feet 
west of Gregory avenue on Northfield Road f A 30 
Yes. 

Q Where they first started f A Well, about; 
I didn't really look for that purpose. 

Q I am asking you. A They were above 
Gregory avenue on N orth:field Road about ten 
or fifteen feet. 

Q. On the northwest corner of Gregory ave-
nue and Northfield Road there were high trees, 
were there not f A I can't really remember 
that. 
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Q I show you Exhibit P. 7 and ask you if 
that is not Gregory avenue looking north 1 A 
That is Gregory avenue looking north, yes. 

Q And in the left fore ground, which would 
be the north·west corner of Gregory avenue and 
Northfield Road, there were high trees, as indi-

1 o cated in that picture 1 A Yes. 
Q How high would you say they weref Forty 

or fifty feet f A Forty or fifty or sixty feet. 
Q There is. also on the northwest corner of 

those two roads, is there not, a bank about four 
or five feet high before the trees being to gro,v ! 
That is indicated on P. 6, is it not f A Yes, it 
is a small bank there. 

Q There is a man standing beside the bank in 
the left foreground, isn't there f A Yes. 

2 O Q The bank is as high as his shoulder f A 
Yes, it looks that way, but it is not that high. 

Re-direct examination by Mr. Marder. 

Q About how far is it from the red line here 
(indicating) on Exhibit P. 6 to where this man 
is standingf A About a hundred-120 feet. 

Q· I meant this red line (indicating). A You 
mean from here to the Northfield Road f 

30 Q Yes. A That is what I mean. 
Q Where on Gregory avenuef A On Greg-

ory avenue. 
Q This man is about 100 or 120 feet on 

Northfield Road f A Yes. 
Q How far is this, man standing from the 

,vt=~sterly edge of the amasite f A Oh, he is five 
or six feet. 

Q And a similar space extends all the way 
down to Northfield Road, does it not, five or six 

40 feet1 A It does. 
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Q And as it gets nearer the corner, there is 
still more distance, isn't there f A You are 
going in much further than he is here. 

Q I say there is still n1ore distance between 
the westerly edge of the an1asite and the trees! 
.i\ Yes, oh, yes. 

Q, About ho,v much distance as you remem- 10 
ber it f A I should say about fifteen feet-
· about. 

Re-cross examination by Mr. Studer. 

Q Do you mean to say that the fifteen feet 
from the right edge of the amasite, which is the 
westerly edge, to the place where the man was 
standing is fifteen feet wide f A Up to here, to 
the trees. 

1Q1 Well, the roadway is only about five feet 
wide from the edge of the amasite to where the 
grass begins to grow f A Yes. 

JOSE ,PH F. GARTLAND, sworn in behalf of 
the plaintiffs. 

20 , 

Direct examination by Mr. Marder. 30 

Q Mr. Gartland, where do you live 1 A Cald-
well; 49 Roseland avenue . . 

Q Do you remember this accident f A I do. 
Q About when did it happen f 

The Court: Are you ref erring to this par-
ticular accident f 

Mr. Marder : Yes. 
The Court: Ask him the _.date. 4 o 
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By Mr. Marder. 
Q Do you remember the accident on July 13, 

19251 A I do. 
Q Where were you on Gregory avenuef A 

Near Northfield Road. 
Q About wheref A About three hundred 

1 O feet from the intersection of Gregory avenue and 
Northfield Road toward South Orange. 

Q You mean you were south of Northfield 
Road 1 A Yes, facing South Orange in my car. 

Q. About what time was this? A Around 
ten o'clock, I imagine ; a Ii ttle after ten. 

Q Did you notice anything 1 A Why, yes. 
Q What did you notice 1 A I noticed the 

motorcycle. 
Q What motorcycle? A One with a side car. 

20 Q Did it have the words "Essex Sales Com-
pany'' on it 1 A I think it did. 

Q vVhich way was it going and along what 
streets? A Coming over Gregory avenue in 
the opposite direction-north. 

Q Going toward Northfield Road 1 A To-
ward Northfield road. 

Q What happened? A Well, he went across 
Northfield Road toward Mt. Pleasant avenue. 

Q How was he traveling? A He was travel -
30 ing at a good rate of speed. 

Q About how fast? A I should judge he 
was going better than thirty-five. 

Q Much better? A Quite a bit. 
Q Did you motion to him? A I did. 
Q What for? A I had a flat tire and I didn't 

have a pump. 
Q Did you get any response? A Just he 

shook his head as he passed by. 
Q Then what happened? A He proceeded 

4o over Gregory avenue at the side. 
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Q Yes? A And I didn't think there was 
much chance of getting a pump in that neighbor-
hood so I decided to walk down Northfield Road 
and get a pump in a garage. 

Q You walked toward Northfield Road? A 
I did. 

Q Did you see this motorcycle come back? A 1 u 
I did. 

Q Where was it traveling? 
hand side1 of Gregory avenue? 
center of the road. 

On the right-
A From the 

' • Q· How was it traveling1 A About the same · 
speed. 

Q Did you see the accident in question? A · 
I did. 

Q Tell us in your own words what you saw. 
A I was walking. I suppose I was about -half:..· 
way from my car to the intersection and I was 2·0_: 
on the right-hand side of the road walking north . . 
The m·otorcycle was coming down in the middle 
of the road, but I could see him before he got in 
sight and he got to the middle of the road and 
got to the intersection and there was a car go-
ing toward West Orange on Northfield Road, 
and the car was about a little over a quarter of 
the way across the road and I seen the motor-
cycle cut out at an angle as if to turn down 30 Northfield Road toward West Orange. 

Q Then what happened? A I seen the 
motorcycle kind of skid and then a crash. 

Q Did the motorcycle slow down as it hit 
the automobilef A Not a bit. 

Q What happened to the automobile t A I 
seen the automobile kind of turn and then my 
view was blocked . . 

Q What happened to the motorcycle? A I 
didn't see what happened to the motorcycle; I 
se•en the driver of the motorcycle. 4 o· 
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Q What happened to him? ., A He took a 
ride through the air. 

Q Was the automobile going fast before the 
collision? A 'fhat I couldn't say. 

By the Cou,rt. 

Q Did I understand you to say that the 
motorcycle turned to the right? A No-at the 
time of the collision? 

Q Before the collision. A He turned to the 
left. 

By Mr. Studer. 

Q To its left? A Yes. 
Q And your right? A Yes, turned to my 

right; the motorcycle's left. 

By Mr. Marder. 

Q Did it turn much? A It took a swerve 
right at an angle. 

Q Did it travel far in that swerve? A To 
the impact, I guess. 

Q How much distance was that? A I 
imagine about fifteen feet. 

Q Did you see the automobile and the motor-
3 0 cycle immediately after the accident after they 

both had come to a rest? A I did. 
Q I show you Exhibit P. 3. Does that accu-

rately portray the position at rest of these two 
vehicles? A It does. 

Q Did you examine the automobile to see 
what gear it was in? A Not at that time. I 
was pretty busy, but while we were- waiting for 
the ambulance others examined it. 

Q What happened to Katz? You didn't say 

40 what happened to him. A When I got to the 
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scene-I was right there-l{atz was sitting 
across the road on this side of the road ( indi 

· eating). 
Q Indicating the northerly side of Northfield 

Road? A The northerly side, yes, sir. 
Q Where was this young lady he was riding 

with? A In underneath the car. 
Q Did you see the car begin to turn over? 

. A I didn't see the · car turn over; I seen it kind 
of swerve; I seen the wheels go up; I seen it go 
kind of to one side. 

Cross exa.-mination by Mr. Studer. 

Q Ifow long was it between the two times you 
saw the motorcycle? How long a period elapsed? . 
Ten minutes? A No; I imagine about five 

10 

minutes at the most. 20 
Q The first car you saw was south of North-

field Road, that is, the motorcycle? A Yes, 
toward Sou th Orange. 

Q Did you have a car? A A Ford. 
Q And you had a flat tire and no pump? A 

No pump. 
Q, You ·waved at him and he made no sign? 

A He just shook his head as he went past. 
Q Then five minutes later you saw him 

coming toward you again from Gregory avenue 30 

in the middle? A Yes, sir. 
Q And you say that the automobile was a 

quarter across the road when you first saw it? 
A A little more; perhaps between a quarter 
and a half. 

Q '\Vhen you first saw it? A ·yes. 
Q Were you walking? A I was. 
Q Did you see the motorcycle before the 

automobile? A I did. 
Q The second time? A I did. 4 O 
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Q How far north was the motorcycle when 
you saw it? A How far north of Northfield 
Road? . 

Q Yes. You say you saw it approaching you 
as you approached Northfield Road from the 
south? A Yes, sir. 

1 o Q Ho\v far north of Northfield Road was the 
motorcycle ·when you saw it approaching the 
second time? A I didn't measure it, but I 
should judge about sixty or seventy feet. 

Q It came on? How long a time do you 
think elapsed between the time you saw it and 
the time you saw the automobile for the first 
time? A How long? 

Q Yes. How long a time do you think 
elapsed? A Well, it is only a short time; I 

20 
didn't have a watch in my hand. 

Q I want your best recollection. A Only a 
short time. 

Q A minute f A No, it couldn't have been a 
minute. 

Q What was it 1 A A matter of some sec-
onds; maybe half a minute; maybe not that. 

Q You didn't see the automobile until it ,vas 
about halfway across the road? A Yes, I was 
watching this fellow coming down Gregory 

30 avenue. 
Q The automobile intercepted your view of 

him? A No; I was on the right-hand side of 
the corner as the automobile approached; nat-
urally, my view was attracted to both. 

Q There was a time when the automobile cut 
off your view of the motorcycle f A In a wav ' there was. 

Q In fact, there was. A Yes. 
Q You don't know whether he decreased his 

speed or not when the automobile was between 
40 
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Joseph F. Gartland, cross. 

you and 'him in his efforts to turn to the left. 
You say he attempted to turn to the left f A 
He did turn to the left. 

Q You said he did not decrease his speed t 
A No, he did not. 

Q You didn't see him part of the time as he 
turned to his left? A I saw him turn to the left. 1 o 

Q Did you see the impact f A I seen part 
· of it. 

Q ,Vhere did the two vehicles come together? 
A On the corner of Gregory avenue; on the 
southeast corner of Gregory avenue and North-
field Road. 

Q All the way across Gregory avenue? A 
It was-

Q All the way across? A The impact 1 The 
impact ·was on the right side of Northfield Road. 

Q It was all the way across Gregory avenue; 
that is, east of the southeaist corner f A It was . . 

Q The whole impact took place in Northfield 
Road? A The collision did. 

Q East of Gregory avenue upon which you 
were? A I wouldn't say it was east; it was 
right on the corner. 

Q The southeast cornerf A Yes. 
QI You are sure of that f A Positive. 

20 . 

Q How far from the southeast corner were 3 O 
the two vehicles respectively when they both 
came to a stop? A How far east? 

Q Yes. A When they came to a stop? 
Q Yes. A One was about fifteen feet-
Q Which one f A The motorcycle-and the 

automobile was about twenty feet or thirty feet 
beyond that. 

Q The motorcycle was fifteen feet east of the 
southeast corner of Gregory avenue and North-
field Road? A Yes. 40 
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Henry W. Closs, direct. 

Q And the automobile was about how far? 
A About twenty feet past that. 

Q It is thirty-five , feet east of the cornerf 
A Yes, sir. 

Q Did you see those ruts in the road from 
the wheels of the automobile? A Not until some 
time after the accident-after the accident. 

Q You just saw the automobile come into 
your view and then you saw the collision of the 
two vehicles; is that right? A I did, yes. 

HENRY \\T. CLOSS, sworn in behalf of the 
plaintiffs. 

Direct examination by Mr. Marder. 

Q Mr. Closs, you are a member of the West 
Orange Police Department 7 A Yes, sir. 

Q In connection with the accident ·which hap-
pened on July 13, 1925, were you sent to the 
scene of the accident 7 A Yes, sir. 

Q You did not see it1 A No, sir. 
Q I show you Exhibit P. 3. Does that repre-

sent what you found as to the situation of the 
car and the motorcycle f A Yes, sir. 
· Q Did you make an examination of the auto-
mobile? A Yes, sir. 

Q Did you find what gear the automobile was 
inf A Second gear. 

lVIr. Studer : Yes or no, please. 
Witness: Yes, sir. 
Mr. Studer: May I ask a question as to 

when he got there t 
The Court : Yes. 
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Ilenry W. Closs, direct. 

By Mr. Studer. 
Q I-low long a time intervened between the 

time you were told to go up there and the time 
you got there? A I should judge about five 
minutes. 

Q You don't know when the accident hap-
pened 1 A We got the call at ten o'clock. 

Q You don't know whether those cars had 
been moved or not when you got there? A 
From all indications-

Q With reference to where they were when 
they came to a stop. A I don't know. 

lVIr. Studer: Then I do not think he ought 
to be permitted to say what happened. 

The Court : Isn't there some testimony 

10 

describing the position of the cars? 20 

Mr. Studer : No. 
Mr. Marder: Mr. Gartland tesitified as to 

the position o.f the cars. 
Mr. Studer: Mr. Gartland did not refer 

to that picture. 
Mr. Marder : Yes, he did. 
Mr. Studer: A good deal could have hap-

-pened betwHen the time he was told about the 
accident and the time he arrived. 

The Court: I will rule against the ques-
tion. I will aUow him to testify as to the 
position of the cars-

Mr. Marder: All I asked was whether he 
found the car and the motorcycle as indi-

h H .d "Y " ca ted on that photogra p . e sa1 , e~. 
Now, I am asking him what he found with 
reference to the car. 

The Court : I will allow it. 

30 

40 
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II enry W. Closs, direct. 

The Witness: The photograph shows the 
condition of the car. 

By the Court. 

Q You descri 1be it as you saw it 1 A It was 
pretty well wrecked up and we tried to see what 

1 O gear it was in. He came down the hill in-

Objected to. 
O'bjection sustained. 

By Mr. Marder. 

Q What gear was it in when you made the 
examination 1 A Second; it was jammed. 

Q It wa·s jammed? A It was in there tight; 
yes. 

20 Q Did you see Mr. K1a1tz1 A Not until I got 
to the hospital. 

Q Did you see the driver of the mot'Orcycle, 
young Martin 1 A Not until I got to the hos-
pital; they were taken to the hospital before 
the ambulance got there. 

Q All the people were taken to the hos-
pital before the ambulance got there 1 A No, I 
took Miss Skinner to the hospital in the ambu-
lance. 

3 0 Q You had difficulty in lifting the car 1 A 
It was lifted before we goit there. 

Q This boy died three or four hours after he 
got to the hospital? A He died that day; I 
don't know the exact time. 

Q Do you rememlber seeing the motorcycle 
with the side car in that neighborhood before 1 

Mr. Situder: When before 1 

Q A short time before 1 A I didn't see 
40 the motorcycl 1e1 before. 
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Jerome Nu.ssbauni, direcit. 

Q You don't ever _remember seeing 'it before? 
A No. 

Cross examination. by Mr . . Studer. 

Q. ·So, I understand you say the car had 
been lifted between the time o.f the a:ccident and 
the time you got there? A The worn.an had 
been-

Q So you understand, is my question. A 
Yes. 

JEROl\tlE NUSSBAUM, sworn in behalf of the 
plaintiff ,s. 

10 

Direct examination by Mr. Marde ·r. 2 0 

Q Mr. Nussbaum, you live in the City of 
Newark? A Yes, sir. 

Q And you a.re associated with the Ledger? ·· 
A Yes, sir. 

Q What is your 1business? A Newspaper 
reporter. 

Qi You were an eyewitness to this accident? 
A - I was. ' · 30 

Q Where were you driving 1 A I was im-
mediately fbehind the automobile that figured in 
the accident. 

Q Traveling east on Northfield road? A 
Traveling east on N or1thfield Road toward New- · 
a.rk. 

Q For how long a time had you been behind 
this automobile f A Close to two hours . . 

Q You were driving the car behind him? A 
Yes, sir. 4:0 
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Jerome Nussbaum, direct. 

Q Who was in the car with you f A My 
wife. 

Q How fast were you traveling down North-
field Road toward Gregory avenue f 

Objected to. 
Objection overruled. 
Witness: I should say about eighteen or 

twernty miles. 

Q You say you saw this accident 1 A Yes . ' sir. 
Q Tell us what you sawf A I was about 

s,erventy-five feet behind the Peerless car and the 
Peerless car had just about nosed past the 
Gregory avenue intersection, that is, the full 

20 length of the car wa·s past the avenue, when a 
streak -came along from the south side, going 
south, and crashed into the motorcycle · and the 
automobile turned turtle; the motorcycle , turned 
turtle. 

Q How many times did the au tomo'bile turn 
over 1 A Twice. 

Q I show you Exhibit P. 3. Does this truly 
show the position of the automobile and the 
motorcycle when they came to a rest after the , 

30 accident f A Yes, sir; that is the position. 
Q The motorcycle in tr ,a veling along Gregory 

avenue was traveling on the right-hand side, the 
left-hand ·side, or the center of the street f A 
From the car behind it looked albout in the center 
to me. 

40 

Q Traveling fast f A Like a streak. 

Mr. Studer: I move that it be stricken 
out. 

Witness: There was a hedge the-re; you 
really can't see. 
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1J erome Nu.ssbaum, cross. 

By the Court. 

Q Wa ,s it going fast1 A Yes, sir. 

By Mr. Ma,rder. 

Q And the Peerless car ahead of you, was 
it on the right-hand side ror on the left-hand 
side or in the -center of Northfield Road f A 1 O 
It was on the right-hand side of the road. 

Cross examination by Mr. Studer. 

Q You mean the right-hand side of the ama-
site strip 1 A On the strip on the right-hand 
side designated as center; on the right of the 
center. 

Q I-low wide a strip was there from the right-
hand ,side of the edge -of the amasite to the edge 2 0 
of the road down Northfield Road, do you re-
call! A Do you mean this pa.th from here to 
the center (indicating)f 

Q No. That is Gregory avenue. I mean the 
right-hand side of Northfield Road, the edge of 
the amasite to the edge of the road. Do you 
know how wide that strip was 1 A I should 
say that strip was possibly four feet of dirt. 

Q. There was a steep descent down there 3 o 
which you were traveling on on Northfield Road 1 
A Extremely steep. 

Q Do you remember turning a sharp bend 
a.bout eight hundred feet we.st of the intersection 1 
A Yes. 

Q Turning sharply to the s,outh f A Yes, . 
SiJ.r. 

Q And you recall there was a thickly grown 
lot of trees and shrubbery on the northwest 
corner 1 A Yes, sir. 4 O 
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'Jerome Niissbaitm, cross. 

Q That screens the view f A Yes, that is, 
you can see just a part at an oblique view. 

Q That foliage extends about a hundred feet 
up f A I wouldn't say, but I do remember there 
is foliage at the corner, that is, off the corner; 
the picture I just liooked at shows it. 

1 O Q How high 1 A I don't think it is over four 
feet or five feet. 

Q I show you a photogra1)h, Exhibit P. 2. 
This, it is agreed, is the northwest corner of 
Gregory avenue and N·orthfield Road. I direct 
your attention to the f1oliage and trees. Is it 
more than five feet high f A The trees are. 

Q Fifty feet high f A The trees are; there 
is a slope there; the tree ·s do not come down to 
the slope; the trees are about ten feet hack. 

2 o Q Between the trees and the road there is 
shrubbery 1 A Yes. 

Q Five or six feet high f A Y.es. 
Q What height are the trees 1 A They are 

very high; I don't know what height. 
Q What time had you left Lake Hopateongf 

A About 8 o'clock. 
Q It might have been 8 :151 A It might have 

been a few minutes after 8. 
Q Do you know what time this happened f A 

30 It was about 10. 
Q You are not a reporter f A Yes, sir. 
Q Aren't you in the real estate business f A 

It is a side line. 
Q In the side line, you maintain an office 

with William I{a tz and William Okin f A I 
hadn't gone intio i1t yet. 

Q You have an office there f A vVe are just 
fitting it up. 

Q Did this -collision •occur, in your judgment, 
40 I think you said, as the Peerless was a whol,e car-
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Raymond M oon,ey, · direc:t. 

length out on Gregory avenue coming down 
Northfield Road f A Yes, sir. 

Q· It had not gone across the middle of the _ 
road of Gregory avenue, had itf A I was be-
hind; I 0ouldn 't say exactly. I think it was just 
past the curb line ; I don't know just exactly how 
much of that street had been covered. 

Q Did you see the impact f A I certainly 
-did. . 

Q What is your best recollection of where the 
two came together wi1th reference t,o the center 
of Gregory avenue f A It seemed to me it would 
be a bit more toward the southeast corner. 

Q Did you see these brake marks on the road 
afterwards f A These ruts f I saw some ruts, . yes, sir. 

Q Did you oib-serve that they covered a dis-
tance of fiovty or fifty feet f A I don't think 
they did. The rut marks I saw were right about 
maybe four or five feet from the s'Outheast corne ·r 
of those two streets; they were discernable at 
that point. 

Q Were you here when the police photog-
rapher testified, .A Yes, sir. . . 

Q Who was this young lady with Mr. Katzf 
A Miss Skinner. 

' 

RAYMOND MOONEY, for the plaintiffs. 

Direct examination by Mr. Marder. 

· Q Do you go t'o high school, Mr. Mooney f A 
Yes, sir. 

Q Where do y,ou live f A West Orang:e. 
Q Do you remember the accident on July 13, 

10 

20 

30 

1925 f A I do. 4-0 
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Raymond 11 oon.ey, direct. 

Q Did you see it 1 A I did. 
Q Where were you going at the time you saw 

it 1 Where were you 1 A Proceeding up North-
field Road in the automobile going in a westerly 
direction. 

Q With whom were you 1 A Mr. Charles 
10 Ingrund, who was driving the car. 

Q Did you see the automobile coming toward 
Newark 1 A I did. 

Q Where did you see it 1 A About 300 feet 
from the point of contact. 

Q From the accident 1 A I was about 300 
feet in the car from it. 

Q I mean the Peerless car; where did you 
see that before the accident f A Coming down 
the hill in an easterly direction; I saw it when it 

2 O was about forty feet before the point of contact. 
Q Did you observe whether it was going fast 

or not 1 A It was going rather slowly. 
Q It was traveling on which side of the street, 

its right or left or the center on its right 0
/ A 

On its right. 
Q Did you see the accident 1 A I did. 
Q Tell us what you saw in connection with 

the motorcycle. A I saw the automobile first. 
3 O When it was a,bout half way across the intersec-

tion, my left, of the intersection, the motorcycle 
shot out of Gregory avenue, struck the car in 
the center about back of the front door, about 
opposite the driver. The front of the motor-
·cycle hit the car; the motorcycle bounded back; 
the car, the brakes of which had been applied-

40 
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Rayrno ,nd ]1 ooney, direct. 

By the Court. 
Q How do you know the brakes were a pp1ied 0? 

A I heard the screeching and saw the marks 
after the accident. 

Q Proceed. A The motorcycle turned as if 
to attempt to make the turn and proceed down 

10 Northfield road but he was going too fast and 
he-

Mr. Studer: I move to strike that out. 
Stricken out. 

By the Cou,rt. 

·Q Tell us what you sa-w. A The motorcycle 
swerved to the southeast corner of Northfield 
Road and Gregory avenue, being perpendicular 20 
to the car; it made a complete revolution; it 
made a half turn. The roof snapped off. .After 
the second turn of the car it landed directly on 
top of the woman. 

By Mr. Ma.rder. 

Q What happened to the driver of the motor-
cycle f A He was thrown out and he was in a· 
pretty bad condition; he landed in front of our 

30 car. 
Q About how fast was the motorcycle 

traveling at Gregory avenue 1 ./,._A,,_ Rather fast. 
Q Can you give us any idea of about how· 

fast it was going1 A I am no :judge of speed. 
Q By that you mean you cannot measure it 

in so many miles an hour 1 A I cannot. 
Q Did you examine the automobile after the 

accident-immediately after the accident f A 
I did. 4J 
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54 
Raymond Mooney, cross. 

Q Did you look at the gear to see ·what gear 
it ,vas in? A I did. 

Q What gear was it in? A Second. 
Q I show you Exhibit P. 1. Is this a true 

picture of the car after it came to a rest? A It . 
IS. 

Q I show you Exhibit P. 3. Is this a true 
picture of the car and motorcycle · after they 
both ca.me to a rest? A It is. 

Q Did the motorcycle slow do-wn before the 
impact? A There vvas practically 110 ti1ne to 
do so. 

1Ir. Studer: I move that it be stricken 
out. 

Stricken out. 

Q Did it slow down or not? A I feel in-
disposed to answer that question because I don't 
know whether it did or not. 

Cross examination by J\tfr. Studer. 

Q Are you only in high school? A I am. 
Q You say the man from the motorcycle 

landed in front of you 1 A In front of our car. 
3 0 Q And your car was on the right-hand side 

of Northfield road going west? A Right. 
Q And he made some effort to turn towards 

his left, that is, in the direction from which you 
were coming- A He did, yes. 

Q Where, with reference to the corner did 
' the impact take place? A A little to the south--

east of the center of the intersection. 
Q Southeast? You heard his screeching of 

brakes being applied? A I heard several 
noises, but I am sure one of them was the 

40 screeching of brakes. 
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R_aymond Mooney, re-direct. 

Q Did you afterwards see ruts of brakes hav-
ing been applied sharply? A I did. 

Q Extending over forty or fifty feet f A 
Not that. 

Q A.re you a judge of distance? A Better 
than of speeds. 

Q· What ,vas the distance? A One was the 1 O 
seraping of a tire and one was a dig; vvhich 
one · do you mean? 

Q Tell us both. A The dig was about three 
feet and the scraping of tires ten or fifteen feet. 

Q Your attention was directed primarily to 
whieh? ~L\.. I had plenty of time after the acci-
dent to look over it. I live near there; there is 
still a dig in the road. . 

Q: In the amasite? A Please inform me 
what that means. 20 

Q Don't you know ,vhat amasite is? A 
Ignorance is bliss. 

Re-direct exa.m.ination by Mr. Marder. 

Q Did you see this motorcycle before the acci-
dent? A Not immediately before; I had seen 
it around West Orange at various times. 

· Q The same driver? A . I can't reco~tnize 
u 30 the driver. 

Q But you saw the same motorcycle? 

Objected to as immaterial. 

Q Did you see a motorcycle? A I seen a 
motorcycle with "Essex Sales'' on the side; I 
don't know whether it is the same motorcycle; I 
presume it is. 

The Court: Strike that out. 40 



10 

56 

Charles L. Ingrund, direct. 

Q Did you see any motorcycle ·with the ,vords 
'' Essex Sales Company'' on it t 

Objected to. 
Objection sustained. 

CHARLES L. INGRUND, sworn in behalf of 
the plaintiffs. 

Direct examination by Mr. Marder. 

Q Mr. Ingrund, where do you live f A 
Gregory and Mt. Pleasant avenues. 

Q West Orange 1 A Yes, sir. 
Q M:t. Pleasant avenue runs parallel with 

20 Northfield Road1 A It is the beginning of 
Northfield Road or, rather, of Gregory avenue. 

Q It is about one block north of Northfield 
Road1 A Yes. 

Q It is the next block north, parallel to 
Northfield Road 1 A Yes, sir. 

Q What is your business 1 A Water de-
partment. 

Q West Orange 1 A Yes, sir. 
3 o Q How long have you been living up there 1 

A Six years. 

40 

Q Did you see this accident on July 13, 1925? 
A I believe I did. 

Q vVhere were you, and where ,vere you go-
ing f A I was going about my work, going up 
N ortbfield Road, going west. 

Q Toward Gregory avenue f A Yes, sir. 
Q Did you notice this Peerless automobile 

coming along Northfield Road toward Gregory 
avenue1 A I did. 
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Charles L. I ngritnd, direct. 

Q Going fast f A No, it didn't appear to 
be. 

Q vVas Mr. Mooney, who just testified, in 
the car with you t A Yes, sir. 

Q Your car, was itt A The company's car. 
Q But you were driving it f A Yes, sir. 
·Q Tell us what you saw aibout this accident. 

A Well, I was· going westerly about 300 feet 
from the accident and my first attraction was 
drawn to a noise and as I looked up, ·the car and 
the motorcycle had collided and the car seemed 
to have swerved south; the rear part of the car. 

Q Did you see the motorcycle coming out of 
Gregory avenue f A Yes, sir. 

Q Going fast t A I don't know; it was _ go-
ing fairly fast, yes; it was going that fast it 
eouldn 't stop. 

1fr. Studer: I move to strike that out. 
Stricken out. 
Witness: It was. 
Mr. Studer: I move to strike that out. 
Stricken out. 

By Mr. Marder. 

Q How fast was it going f Are you a judge 
of speed 1 A I should judge about thirty-five 
miles an hour. 

Q· Are you a judge of speed 1 A I am ; 
pretty good. . 

Q How fast was the Peerless car coming 0? A 
\V ell, it appeared about eighteen or twenty. 

Q What happened to the car and the motor-
cycle as you saw it 1 Tell us in your own words. 

10 

20 

30 

A I am telling you it is hard to tell for the 
simple reason that one car turned east out of 40 
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Charles L. Ingr1und, direct. 

Gregory avenue and the other car was coming 
down Gregory avenue and they both met-the 
motorcycle bit just about evenly with the back 
door of the car. 

Q Did the motorcycle slow down before the 
impact 1 A It didn't appear to. 

10 Q After the impact, ·were the automobile and 
the motorcycle both setting on their respective 
wheelsf A No. 

Q What happened? A Well, the cars were 
sidewise and turned over. 

Q Which f The Peerless f A The Peerless, . yes, sir. 
Q I show you Exhibit P. 3. Is this a true 

picture of the motorcycle and the Peerless ·when 
they came to a rest immediately after the acci-

20 dentf A Yes, sir. 
Q I show you Exhibit P. 1. Is this a true 

picture of the Peerless car right after the acci-
dent f A Yes, sir. 

Q You are pretty welJ acquainted with the 
locality there. Do you know the ,vidth of the 
two streets, that is, Gregory avenue and North-
:field Road 1 The width of the paved portion of 
the roads f A Northfield Road is about thirty-

30 five and Gregory avenue runs about forty. 
Q I show you Exhibit P. 6. Do you recognize 

the localityf A Yes, this is Gregory avenue 
going south. 

Q And this road here, going east- A 
Northfield Road, yes, sir. 

Q I understood you to say that the accident 
occurred by the motorcycle's going so1ith along 
this road and the automobile's going east along 
this road (indicating); that is true, isn't it? A 
~T • 4 o .1. es, sir. 
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Charles L. Ingrund, direct. 

Q Fron_i where this man is standing to the 
~esterly side of the amasite, about how much 
distance is that? A About five feet. 

Q And from this man to about where the : 
trees would be in back of that would be about 
how much distance? A About eight feet. 

Q I ~ean shrubs? A That is hedge, yes. 
· Q At about the intersection of Gre~orv 

.avenue and Northfield Road, about how fa
0

r i·s 
the westerly line of the amasite and the hedge? 
A About ten feet. · 

Q Ho,v far is it from the westerly side of the 
a:nasite to this po~nt (indicating)? A About 
six feet; that is about six feet, I know that. 

Q You see this post here? A Yes, sir. 

JO: 

Q Do you recognize that post? · A Yes. sir. 
. Q About how far is that from the vves.terly 

side of the amasite? A That is eight feet. 2;0' 
Do you see this boy standing here (indi-

cating) ? A He is on the other side. · 
Q. He is on the southerly side of Northfield 

Road? A Yes. 
Q About ho-,v far is that point from this side-

":alk or curb line here? A From that property 
hne to the curb is about twelve feet. 

Q r_I1his boy is about twelve feet awav 0
/ A 

Yes. ., 
Q As a man got closer to this intersection, 

could he see farther up this road? 

Objected to as calling for a conclusion. 
Objection sustained. 

Q As one got nearer Northfield Road, in 
order to look, could one see up farther? 

Objected to. 
Objection sustained. 

30 

40 



10 

20 

30 

40 

60 

Charles L. Ingrund, cross. 

Plaintiffs' counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Q From your observation, as you got nearer 
Northfield Road, traveling south along Gregory 
avenue, could you see farther up Northfield 
Road 1 A No, sir, from the curb line you 
couldn't see over ten feet. 

Q From which curb line1 A The westerly 
curb line from Gregory avenue, that is, from the 
curb line out, you can't see over ten or twelve 
feet. 

Q From where? A This side here (indicat-
ing) ; that hedge is too heavy. 

Q But the nearer you got to Northfield Road, 
the farther up you could see 1 

Objected to. 
Objection sustained. 

Q Could you see farther up as you got nearer 
Northfield Road 1 A Hardly. 

Q1 Suppose you were right on the corner, 
could you see farther up? A You would have 
to be on the corner. 

Cross examination by Mr. Studer. 

QI It would have to be on the corner to see 
farther than ten or twelve feet f A With the 
hedge, yes. 

Q The hedge is on a bank four or five feet 
above the road f A The hedge is twelve feet 
high. 

Q· It is very high and very thick and was 
then? A Yes, sir, it hasn't been cut down in 
fifteen years. 

61 
Charles L. Ingrund, re-direct. 

Re-direct exam.ination by Mr. Marder. 

Q Did you examine the automobile, the Peer-
less, right after the accident f A Yes, sir. 

Q· · Did you examine it as to its gearf A 
Yes, sir. 

·Q, What gear did you find it in? A Second 10 speed. 
Qr Did you ever see this driver of the motor-

cycle before? 

Mr. Studer: Just yes or no. 
Witness: Yes, sir. 

Q Did you see him a short time be£ ore the 
accident? A That day f 

Q Before that day. 

By the Court. 

Q Did you see him at all before the accident 
that day? A 'No, sir. 

By Mr. Marder. 

Q. Did you ever seen him hef ore? A Not 
that day. 

20 

Objected to. 3 O 
Objection sustained. 

Q; Did you see him before that day? 

Objected to. 
Objection overruled. 
Mr. Studer: Before on that day, or some 

other dayt 
The Court: Yes, the driver of that motor-

cycle and a s1ide car. I will allow it. 40 
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Charl es L. 1ngrund, re-direct. 

D·ef endant 's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

By JJir. Marder. 

Q Did you see him before that day? A Yes, . sir. 
Q On the same motorcycle? 

Objected to. 
Objection sustained. 

Q When did you see him before that day f 

Objected to. 
Objection sustained. 

Q Wher 1e did you see him? 

Objected to as immaterial. 
Objection sustained. 
Plaintiffs' counsel prays an excepti 1on to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q What was the l'ast time you saw him be-
3o f,ore the accident? 

4o 

Objected to as immaterial. 
Objection sustained. 
The Court: What do you want to prove? 
Mr. M,arder: I want to show that this 

boy was sent quite often on this motorcycle. 
The Court : Ask him that. 
Mr. Marder : I did ask him. 
The Court : Ask him directly. 

63 
Charles L. Ingrund~ re-direct. 

By Mr. Marder. 

Q Did you ever see that motorcycle before? 

Objected to. 
Objection overruled. 
Witness: Yes. 

Q Were the words, '' Essex Sales Company'' 
on H1 A Yes, sir. 

Q · Where? A Gregory avenue. 
Q How often-

Obj·ected to as immaterial. 
Objection sustained. 
The Court: Ask him whether he saw that 

man. 

Q Did yiou see this boy drive this motorcycle 
befor ,e.f A Yes, sir. 

Q When? 

Objected to. 
Obje-cti1on overruled. 
Defendant's counsel prays an exception to 

this ruling of the Court. 

10 

20 

Exception noted as ground of appeal. 3 o 
"\Vitness: I ean 't name the time I saw 

him anyhow. 

Q Did you see him within a week? A Yes. 
Q Did you see him often? 

Objected to as immaterial. 
Objection overruled. 
Defendant's counsel prays an exception to 

this ruling of the Court. 4 o 
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·'Charl es L. I ngrund, re-direct. 

Exception noted as ground of a ppe ,al. 
Witness: ·vv ell, I s.aw him about an aver-

age of t,Yo or three times a week. 

Q On Gregory ave.nue1 A Yes, and how I 
know him is he rode without his coat on; he had 

1 0 a white shirt on. I have seen him go there a 
good deal. I go by there a. great de1al. We 
passed each other a great deal. 

20 

30 

Q Did you notice anything else about the car ? 

O·bjected to as immaterial. 
Objection sustained. 

Q Did you notice anything else about him? 

Objected to. 
Objection susta 1ined. 

Q Was it on we€k days or Sundays that you 
saw this boy1 

Objected to. 
O·bjection overruled. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
Witness: "\Veek days. 

Q When t In the morning or afternoon t A 
In the afternoon. 

Objected to. 
Ohje-cti,on overruled. 
Defendant's counsel prays an exception 

to thi.s ruling of the Court. 

4o Exception noted as ground of appeal. 
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Charles L. I rngrund, re-oross. 

Q W a.s there anything in particular thait 
made you notice this . boy 1 

Objected to. 
Objection sustruined. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 1 o 
Exception noted as ground of appeal. 

Re-cross exa ,mination by 11:r. Studer. 

Q You said, I think, when l\fr. Marder first 
asked you if you had ever seen that boy with 
that motorcycle that you couldn't say you had. 
A That day°. 

Q H,e asked you about other times 1 A I 
meant that day; it was a confusion and I didn't 
know. 

Q There was a confusion? A Right here. 

The Court: Thait was the que.stion, '' That 
day." 

By Mr. Studer. 

Q You say you saw him before because he 
had a white shirt on? A Yes, sir. 

Q You recognize a man on a motorcycle be-
ca use he wears a white shirt? A N-ot neces- · 
sarily; if you see a person _with a white shirt 
you would know them, wouldn't you? 

Q You also said you were going up the hill 
driving this car? A Y e.s, sir. 

Q Was it a Ford? A Yes, sir. 
Q For the water company? A Yes, sir. 
Q This high school 1boy was working with 

you? A Yes, sir. 

20 

30 

40 
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Charles L. I ngrund, re-cross. 

. Q You were driving, weren't you 1 A Yes, 
sir. 

Q You said your attention was first attracted 
by a noise 1 A Yes, sir. 

Q And then you looked and saw that that 
noise was ca used hy the car and motorcycle-

1 o that they had collided 1 A Yes, sir. 
Q That is when you first s.aw those two 1 A 

Yes, sir; well, I saw the car coming down the 
hill, I didn't pay-

Q Was there confusion ·also when you said the 
first time your attention was attracted wa.s when 
you heard a noise? That is the first time you 
saw them? A I was looking up all of the time, 
driving. 

Q That is the first time you saw them? A 
2 0 When they oollided. 

Q That is what you said before, and that is 
what you say now? Is that your story? A 
Yes, sir. 

Q Where did they collide with reference to 
Gregory avenue and Northfield Road? A They 
collided on the northerly corner of Gregory ave-
nue and N,orthfield Road. 

Q The northerly ,corner would be the right 
3 O corner going up the hill as you w.e.re going up f 

A The right-hand side, yes, sir. 
Q The northerly corner? A The northeast-

erly corner, yes, sir. 
Q So that the autiomobile w.as on the north-

erly side of Northfield Road coming down, is 
that right 1 A Yes, sir. 

Q You s,aid that one would have to be on the 
,corner of Gregory avenue and Northfield Road 
to see more than ten or twelve feet up Gregory 

40 avenue? A Yes, sir. 
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Charles L. I ngrund, re-direct . 

· Q And the same a pplie,s to one on Northfield 
Road looking out Gregory avenue? A Yes, sir. 

Q That works both ways, that screen of the· 
trees and hedge 1 A Yes, sir. 

f 

Re-direct exam,i-nation by Mr. Marder. 

Q ·· I show you Exhibit P. 3 again. Do you 
recognize the locality? A Yes, sir. 

Q · This is what corner of the intersection 
of Northfield Road and Gregory avenue (in-
dicating)? A. That is the northeast corner. 

Q Did the collision take place .at that corner 1 
A Ye·s. 
. Q You are sure that the collisi,on took place 

-on this corner? Or, wasn't it on this corner that 
it took place? A No, this was · coming down, 
and the automobile was going east on the north 
side. 

Q The Peer less ear you say you saw was 
that on its right ooming down? A Yes. 

Q Then it was on the south side of North-
field Road ooming down? 

l\tir. Studer: That is very leading. 
Mr. Marder: I think he is a little bit 

lff. 

confused. 3'0 

Witness: He was coming down this side 
(indicating). 

Q That is the south side of Northfield Road 1 
A . But he was landed ,over here (indicating). 

Q Whom are you talking about1 A The 
automobile. 

Q You mean the m,an in the automobile? A 
No, the ear itself. This car came this ·way ( in-
dica·ting) down hill; this motorcycle ca·me this 40 
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Raymond lJf. ooney, direct. 

way. Now, when the motorcycle came around 
the corner, thi ,s man applied his brakes here 
(indicating) which swung him. This man came 
down with the motorcycle and caught him 
right here (indicating). 

Mr. Studer: Put a mark there, please. 
Witness: I ·believe there is a dent right 

in the road where they hit. 

Q Does this line mean anything to you f A 
( The witness shakes his head.) 

RAYMOND MOONEY, recalled in behalf of 
the plaintiffs. 

Direct examination by Mr. Marder. 

Q Mr. Mooney, will you show us on this 
photograrph, Exhibit P. 3, where y,ou say the col-
li,sion took place, first giving the course of the 
Peerless on the photograph, so that the jury can 
see 1 A This is Gregory avenue running north 
and south; this is Northfield Road running east 
and west. The Peerless car was coming down 

30 Northfield Road in an easterly direction; the 
motorcycle was coming in a southerly direction. 
They met about here (indicating). 

40 

Mr. Studer: Indicating where, please 1 
Witness: If this is the center of the in-

tersection, the place of contact was south-
east of the place of intersection. 

69 
Dr. La.wrence A. Cahill, direct. 

By Mr. Marder. 

Q The center of the intersection of the two 
,streets 1 A That is what I said before. 

Cross exa1nination by Mr. Studer. 

Q You examined that photograph with Mr. 10 
Marder very carefully just bef,ore you took the 
·stand right behind the jury box 1 A I did. 

By Mr. Marder. 

Q What was your conver ,sation with Mr. 
Marder? 

Objected to as immaterial. 
Objee.tion overruled. 
Witness: You asked me- the same thing 20 

as you asked here, in what directions they 
wer ,e coming, and where they hit. 

Q And your answer was the same f A Yes. 

PLAINTIFFS REST. 

DR. LAWRENCE A. CAHILL, sworn in_ behalf 3o 
of the defendant. 

Direct exa,mination by Mr. Studer. 

Q You are a practicing physician 1 A Yes, 
since 1911. 

Q Where do you practice? A Newark, New 
Jer ,sey. 

Q You have had hospital experience? A Yes, 
I am at the present time the medical director 4 J 
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Dr. Lawrence A. Cahill, direct. 

of East End Hospital in Newark and medical di-
rector of the Huds,on County Rehabilitation H,os-
pital, Jersey City, and an orthopedic surgeon. 

Q Did you make an examination of William 
I~atz, one of the plaintiffs here? A Yes, on 
April 10, of this year. 

10 Q Where was it, please? A At my office, 
Broad street, Newark. 

Q How extensive was it? A I went over 
him very carefully. 

Q What did you find? A An inspection 
showed a mark on his forehead on the outer 
border of his hair line. 

By the Court. 

Q It showed a s-ca r 1 A Yes, the scar showed 
20 there were one or more layers of skin missing 

which, I think, was the result of a friction rub. 

By JJ[ r. Studer. 

Q How big a scar is that f A The scar 
i1s about a half inch long. 

Q It is on the right forehead? A Yes. It 
was not adherent to the underlying tissues; it 
was simply ·confined to the layers of the skin. 

30 Q What else did you find? A There is no 

40 

other evidence about this head or body or ex-
tremities, with the exception of his left index 
finger. 

Q What is on that finger? A Inspection of 
the finger showed a scar made aibout an inch 
above and below the ingual phalangeal joint of 
the first finger on the dorsal surf ace. This scar 
was made by a surgeon. It was a sharp scar 
and was healed v,ery nicely. 

71 
Dr. Lawrence A. Cahill, cross. 

Q What do you say as to whether or not that 
scar indicates any loss of flexibility? A I tested 
it very ea ref ully; there is no lo.ss of function. 

Q What do you say as to a permanent dis-
ability of that man? A No permanent dis-
ability and no loss of function. 

Q There were two scars? A There were two 10 
scars. 

Cross examination by Mr. Marder. 

Q How extensive an examination did you 
make of Mr. Katz? A · From head to foot. 

Q, Did he disrobe hims,e.lf? A Partly. 
Q What did he take off? A His hat and coat 

and that was all; he opened up his vest and shirt. 
Q Did he open up his shirt? A Yes. 

20 Q How long did the examination take 1 A 
I think a1bout twenty minutes or a half an hour. 

Q This examination took place about 12 
o'clock, didn't it? A Around noon hour. 

Q Around 12 o'clock on Saturday-last 
Saturday? A Yes. 

Q Isn't it true that all you did was look at 
J\1:r. I(atz's hands and finger? A No, just what _ 
I described. 

Q How did you examine his -chest 1 A By 3 o 
listening to his heart. · 

Q With a stethescope? A No, my ear. 
Q Are you positive there is ~o loss of func-

tion to this index finger? A Yes, sir. 
· Q Is the scar there yet? A Yes, sir. 
Q Will that scar ever heal? . A It is well 

healed; the scar is healed; the wound is healed. 
Q The scar on Mr. Katz' face, will that ever 

disappear, or is it permanent? A It may dis- · 
appear. 40 
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Edwa .rd B. Gu,erin, direct. 

Q In fact, you are inclined to thjnk it will 
disappear. 

Mr. Studer: I don't think he said any-
thing about the scar on his face; it is the 
forehead. 

Q The doctor knew what I was talking about. 
A The scar on his forehead may disappear. 

Q You say this examination took you about 
a half an hour? A About that, approximately. 

EDWARD B. GUERIN, sworn in behalf of the 
defendants. 

20 virect examination by Mr. Studer. 

Q Mr. Guerin, you are connected with the 
Dunham Body Company in Newark? A Yes, . sir. 

Q You have been connected with them for 
how long? A Seven years. 

Q vVhat is their business f A Body build-
ing and repairing. 

30 Q Of automobiles? A Of automobiles. 
Q Did you make an examination of a Peer-

less phaeton, 1924 model, I think, belonging to 
William Okin, I think, some time in July or 
thereabouts, in 1925 f A Yes, sir. 

Q How extensive was your examination 1 
\Vhat did you do 0? A Looked the entire car 
over. 

Q Did you make any estimate as to what 
you thought would be the cost to repair that 

4 0 car? A And a list, yes, sir. 
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Edwa .rd B. Gu,erin, direct. 

Q By that you mean a list of the parts that 
had to be repaired 1 A Yes, sir. 

Q I-lave you a copy of that estimate with 
you 1 A Yes, sir. 

Q How long have you been making estimates 
of repairs to automobiles 1 A ]-,if teen years, I 
guess. 

Q Has the work during that period been done 
under your supervision according to your esti-
1nates f A Yes, sir. 

Q And have the charges that have been 
1nade, been according to your estimates, and 
been correct? A Yes. 

(~ You 1nade an estimate of what it ,vould 
cost to put the car back in shape 1 A Yes. 

Q As to the entire damage to the car, as, I 
understand it? 

The Court: This man is not qualified ex-
cept as to body building. You qualified him 
as an expert on bodies . 

l\!Ir. Studer: I think he said they repair 
general mechanism of cars; the automobiles 
as well as the bodies. 

l-Jy Mr. Studer. 

10 

20 . 

Q · Does your company only do body work? 3 0 
.l\ We make bodies and repair bodies. and chas- · 
sis and cars. 

<..J vV as there anything about the car which 
your company was not able to do in repairing? 
4 No, sir, we could do it all ourselves. 

Q Does your estin1ate include the total cost 
of repairing the car, body and chassis 1 A Yes, 
SJ.r. 

Q You have been doing estimating for fif-
teen years 1 A Yes, sir. 40 
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Edward B. Guerin, cross. 

l\tfr. J\1arder: I do not think he is quali-
fied. 

The Court: Do you wish to cross exam-
ine as to his qualifications f 

:Thfr. Marder: Yes. 

10 Cross examination by Mr. Marder. 

Q How many automobiles, generally has 
your company repaired during the past year, 
let us say? A Small and large, it might run 
up to nine or ten thousand, small and large. 

Q Do they fix motors, too? A Yes, sir. 
Q Are you acquainted with the value of mo-

tors 1 A Yes, sir. 
Q And how much it is necessary to expend 

in order to repair motors? Are you personally 
20 acquainted ,vith the amount of money it may be 

necessary to expend to repair a motor? A Yes, . sir. 
Q During the past year, how many automo-

biles has your concern repaired, including not 
only the bodies, but also the motor and other 
parts~ A I couldn't answer how many; we 
are doing it every day. 

Q More than fifty? A Oh, ye:s. 
30 Q Do you prepare the estimates on every 

job c! .A. A good half; there are three of us. 
Q Do you figure the estimates aside from 

body buildjng and chassis building? A Yes, 
sir. 

Q \¥here is your company situated? A On 
M.iller street, corner avenue B. 

Q .And do you hold yourselves out as a mo-
tor repair shop? A Body building is our prin-
cipal business, but we keep two or three good 
mechanics ·on engine work who specialize on 

4 O accidents. 

75 
Edward B. Guerin, re-direct-re-cross. 

Q Do you, of your own knowledge, know the 
value of the work done by motor mechanics? A 
On repair work) yes. 

Q Do you know that of your own knowledge? 
A On repajr work, yes. 

Mr. lV[arder: I don't think he is quali-
fied yet. 10 

The Court: Proceed. 

Re-direct examination by Mr. Studer. 

Q 'What was your estin1ate for the total cost 
of l'<?.pairing that car to put it back in condition? 
A $1,097. 

Ile-cross examination by Mr. Marder. 

Q "\V ould the car then be as good as before 
the aecident? A vV e put our work back-

Q .. Answer yes or no. A We make a good 
joh every time and stand back of our work. 

Q ~['here is no doubt about that, but would 
the car be as good a car-would jt be worth as 
n1urh n1oney after you had made the repairs and 
expended $1,097 on it as it was before the acci-
dent! A If a man didn't know the car he would 
acc_ept it. 

Q But suppose he knew the car. A I would 
be ,villing to take the car and use it myself; I 
will use it if it goes through our shop. I will 
take any kind of a risk of new parts. 

Q Suppose you were in the business of buy-
jng and selling cars? A I am not in that busi-
ness. 

0 b;jected to. 
Objection sustained. 

l{ECESS FROM 1 :00 TO 2 :00 P. M. 

20 

30 

40 ' 
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Clifford L. Landmesser, direct. 

AFTER RECESS. 

CLilrB--,ORD L. LANJJMESSER, sworn in be-
half of the defendants. 

l)irect examination by Mr. Studer. 

Q ~1r. Landmesser, what is your business? 
. l\.. .ltngineer and land surveyor. 

Q ,, There is your office? A City I-Iall, New-
ark. 

Q You are connected with the City of New-
ark? .A -yes, sir. 

Q Di<l you, at n1y request, make some meas-
urements reeently of the intersection of North-
field I{oad and Gregory avenue, West Orange? 
A 1~ es, sir. 

20 Q ""\Vhcn did y,Ju do that, please? A April 
10, 192(i. 

Q ])id you measure the amasitc from curb 
to eurb on Oregory avenue at its intersection 
and directly north of its intersection with North-
field Road? A I did. 

Q ·wide is it? A From the south curb 
of Northfield Road to the edge of the pavement 
there is a grade or curb only on the south side-

30 it is t,venty-five feet; that is Northfield Road 
west of Gregory avenue; east of Gregory avenue 
it is 2G.7 feet. 

(J l[ow wide, if any, is the shoulder? A 
About four feet. 

Q I-low wide is Northfield Road? A South 
of Northfield Road the amasite pavement is 
20.50 feet and north of Northfield Road 19.50 
feet. 

Q Is there any shoulder on Gregory avenue? 
.li Only on both sides of the road there is a 

40 shoulder. 
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David A. Depu ,e, direct. 

q On Gregory avenue? A Yes. 
Q Did you measure the · grade at Northfield 

Road? A I did. 
Q Did you measure the length of Northfield 

l{oad from the point of intersection on thos-e 
two streets up to a turn in the road just west 
of that road? A I did. 

Q l[ow far is it? A 300 feet . 
· Q Is there a grade on that hill from that 
point to the intersection? A Y · es, sir. 

Q What is the grade? A Seven feet three 
inr hes to the hundred. 

Cross (,xarnination by Mr. Marder. 

. Q Gregory avenue, however, at the point of 
111tersection, is- much wider than twenty-five feet? 

10 

1-\ The amasite portion is what I measured. 20 
Q Did you measure the street from grass line 

to grass line°? A I did not. 
Q But it is perhaps twice the amasite itself? 

A There is approximately a four to five-foot 
shoulder on each side of the amasite portion, 
a bout four and a half feet . . 

DA. \ 7ID A. DEPUE, sworn in behalf of the de- 3o 
fendants. 

Direct exaniination by Mr. Studer. 

Q .A .. re you connected with the Essex Sales 
Con1pany, the defendant in this case? A I am. 

Q ,vhat is your relation with the company? 
A · I a1n president. 

Q ,Vhere does your company do business? 
... ,\ 87 lialsey street, Newark. 40 
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David A. DeptUe, direct. 

Q ,\ T as- it there on July 13, 19251 A It was. 
Q "\Vhat was the business of the company ? 

1.\ ,Yholesale brake linings, principally. 
Q \Vere you in your office that day 1 A I 

,vas. 
Q 

did. 
Q 
Q 

~les. 

Did you employ William Martin 1 A I 

He was a boy of about eighteen 1 A Yes. 
And he was in your employ that day1 A 

Q 1Iow long had he been in your employ up 
to that time? A About four months. 

Q "\Vhat was his job 1 A Delivery and pjck-
ing up brake bands. 

Q Djd your company on that day own a 
1notorcycle with a side car on it 1 A It did. 

Q j\re you familiar with the motorcycle 1 A 
20 I arn. 

Q "\Vere you then 1 A Yes. 
Q J)jd you make an inspection on or prior 

to July 13, 1925, with reference to its brakes 1 A 
I had ridden it two days before. 

Q A.nswer my question. A I have. 
(~ J.low shortly before July 13th 1 A The 

Saturday before. 
Q "\\That did you find the condition of the 

3o brakes? A Very good. 

4o 

Q J)id you give Martin anything having to 
do ·with your company on that motorcycle on 
July 13, 19251 A Yes. 

Q "\\That did you tell him to do 1 A I told 
hitn to take a brake lining cutter up to the firm 
of Barone & To rd ell in West Orange, wait for 
the cutter to be repaired and bring it back as 
soon as possible. 

Q ·\\That time did you tell him 1 A 9 :15. 
Q Did he ever come back1 A No. 

79 
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David A. Depue, direct. . 

Q Did you subsequently le~rn that he had 
beeH in a collision? A Yes. 

Q J)jd you go to the ~cene of. the accident f 
.A. I did. 

Q .About when did you get there, do you 
kn(YW? A About a quarter before eleven. 

Q With reference to Barone & Tordell's 10 
place, ·where wa~ it f A A mile and four-tenths 
fron1 the intersection of Gregory avenue and 
Northfield Road; that is the distance from the 
shop to the inters-ection. 

Q I-fad your company any business on July 
liHh ,vhich required the presence of Martin at 
G i:·egory avenue and Northfield Road, West Or-
ange cf A "\Ve did not. 

Q I-lad you ever gone from your place of 
business on Halsey street to Valley street, 2 0 
Orange, where Barone & Tordell 's shop was, by 
n1otor or motorcycle? A Yes-, I have driven 
that distance. 

Q Did your course, or does the course, or did 
the eourse between those two places take you 
to Northfield Road and Gregory avenue, West 
Orange f A It does not. 

Q ·you say that you instructed Martin as to 
what to do with reference to the brake lining 
c·utter1 A I did. 30 

Q \Vas anybody present when you gave hirn 
those instructions? A There was. 

Q ·\Vho was that f A William Culbert. 
Q Is he still in your employ? A He is. 
Q v\lhen did you learn of this accident 01 A 

.A.bout 10 :30. 
Q Ten-thirty? A Yes. 
Q llad you, prior to learning of that, had 

any telephone talk with Barone of Baronr & 
..rordell 0

/ A I had. 40 
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David A. Depue, cross. 

Q Do you know vv hat time that talk was? A 
About, yes. 

Q vVhat time? A About 10 :15. 
Q What was your talk 0? 

Objected to. 
1 O Objection sustained. 

Q Why did you call Barone? A I wanted 
the cutter back. 

Cross examination by Mr. :Th{arder. 

Q You are acquainted with the locality of 
this accident, are you 1 A I am. 

Q And the street running immediately paral-
lel with Northfield Road and immediately north 

20 of Northfield Road, is lVIt. Pleasant avenue? A 
Yes. 

Q If two persons were coming along Greg-
ory avenue from l\t1t. Pleasant avenue toward 
Northfield Road, that person would then be 
heading toward or in the general direction of 
Barone & To rd ell? A He would be going south. 

Q Can't you answer my question yes or no? 
A Generally, yes. 

3 o Q Specifically. A He ,vould never reach 

40 

Barone & Tordell 's if he kept going straight 
ahead. 

Q It could have been on his way to Barone 
& Tordell 's? A Yes. 

Q In fact, it is as direct a way as there is 
to Barone & Tordell up Northfield Road, isn't 
. t 6l 1 . 

Mr. Studer: I object, because that as-
sumes a right to be in West Orange. 

81 
David A. Depu ,e, cross. 

The Court: I ·will overrule the objection. 
The Witness: From lVIt. Pleasant ave-

nue? 

Q Yes. Along Gregory avenue to Mt. Pleas-
ant avenue. A It is as direct as any other. 

Q, Did this boy Martin ever use the motor- 1 o 
cycle for his o-wn purposes with your consent? 
A No. 

Q . Positive about that? A Positive. 
Q "\Vhere was the motorcycle deposited 0? A. 

34 IDssex street, Newark. 
Q Did he ever drive home with it? A Not 

to my knowledge. 
Q Do you know ·where this boy Martin lived? 

A Sussex avenue. 
Q Is. Essex street anywhere near Sussex 

20 nvenue? A No. 
Q But you remember specifically that you 

told him to have this brake lining cutter fixed at 
Barone & Tordell 's? A I do. 

Q l)id you tell him anything else at that 
time? A I told him to wait for it until it was 
finished and bring it back. 

Q Was this boy always prompt in his er. 
l'ands? A Yes. 

Q Haven't you any customers in the locality 30 
-not the immediate locality-but in the locality 
of Gregory avenue and Northfield Road? A 
No, we have not. 

Q Is DeOamp on Mt. Pleasant avenue a cus-
tomer of yours? A , He is. 

Q That is nearby? A We do not deliver 
there. 

Q That is not the question. Answer my ques-
tion. That is nearby? A It is in the general 
direction; it is not near Gregory avenue. 4 o 
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David A. Depue, cross. 

Q You can reach it by going over Gregory 
avenue; it runs into Mt. Pleasant avenue f A 
Yes, sir. 

Q I-low many boys have you had since f 

Objected to. 
Objection sustained. 

Q Was this boy always a careful driver to 
your kno-wledge f 

Objected to. 
Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q Was any alleged recklessness on the part 
of this boy ever reported to you 1 

Objected to. 
Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
The Court: Are you pleading want of 

skill or carelessness 1 
Mr. Marder: I didn't, but I pray an 

amendment to my complaint in that regard. 
The Court: Unless Mr. Studer consents 

it is out of time. 
Mr. Studer: I can't consent to the amend -

ment. 
The Court: I will not allow it. 
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David A. Depu ,e,, re-cross. 

By Mr. Studer. 

Q Had you any business with DeCamp or 
anyone else that required the presence of that 
boy in the vicinity of Gregory avenue and North-
field Road on that day 1 A I did not. 

Re-cross examination by Mr. Marder. 

· Q Are you the sales manager of the Essex 
Sales Company 1 A I am the president. 

Q Were you the sales manager 1 A No. 
Q Were you the sales manager there that 

day1 A Yes. 
Q Did this boy know that DeCamp was a 

customer of yours 1 

Objected to. 
Objection overruled. 
Defendant's counsel prays an exception 

to this ruling of the Court. 
Exception noted as ground of appeal. 
Witness: I don't know. 

Q Did this boy make collections too 1 A Of 
money1 

Q Yes. A No. 

10 

20 

Q Did you have any other customers in that 3 O 
vicinity besides DeCamp 1 A No. 

Q Don't you sell to the Pleasantdale Garage 
in Pleasantdale 1 A No. 

Q Haven't you ever done that 1 A No. 

40 
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William F. Culbert, direct-cross. 

WILLIAlVI F. CULBERT, sworn in behalf of 
the defendant. 

Direct examination by Mr. Studer. 

Q Mr. Culbert, do you work for the Essex 
Sales Company f A Yes, sir. 

lO Q In what capacityf A Service manager. 
Q Did you work for the Essex Sales Com-

pany on July 13, 1925 f A Yes, sir. 
Q Were you present that morning at that 

place of business at the time l\.fr. Depue gave 
some instructions to William Martin? A Yes, . sir. 

Q Did you hear the instructions he gave Mar-
tin? A I did. 

Q What did he say? A '' Go to Barone & 
20 Tordell 's for the brake lining cutter and have it 

repaired, wait for it and bring it back.'' 
Q Did he ever come back f A No. 
Q What time was thatf A About a quarter 

past nine. 

Cross examination by Mr. Marder. 

Q What time? A About a quarter past nine. 
Q Where were you at the time f A At the 

3 o bench desk at the office. 

40 

Q How far from Mr. Depue were you f A 
About two feet. 

Q What were you doingf A Making out an 
order. 

Q And listening to Mr. Depue at the same 
time 1 A Yes, sir. 

Q I-Iow long have you been in the employ of 
the Essex Sales Company? A Since July 6, 
1925. 

Q Since the 6th of July f A Yes, sir. 

85 

Willia ,m F. Culbert, cross. 

Q What words did he usef A "Go to 
Barone and Tordell 's, have this brake lining 
cutter repaired and bring it back when he is 
finished with it.'' 

Q Can you repeat any other part of the con-
versation that took place between Mr. Depue 
and young l\1:artin at that timef A No, sir. 10 Q Was there any othe•r thing said at that 
.time but those words f A No, sir. 

Q _ Do you know the customers of your firm! 
A Yes, sir. 

Q Many of them? A Most of them. 
Q Can you tell me the names of the customers · 

in the vicinity of Northfield Road and Gregory 
avenuef 

Mr. Studer: If any. 
/, 20 

Q If any f A Not that I know of. 
Q What about DeCamp'sf A Well, I don't 

know where they are located at. 
Q How about the Pleasantdale garagef A -

They are not a customer. 
Q Meyer's garage f Did you ever hear of 

them? A No, sir. 
Q Fiave you any customers in Livingston f 

Objected to. 
Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q Are you quite sure you don't remember 
anything else that . was said that morning? A 
Yes, sir. 

Q By this you mean that you do not remem-

30 

ber f A There was nothing else said. 4 O 

• 
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Mark J. Barone, direct. 

Q Do you remember anything else said that 
morning at some other time there t 

Mr. Studer: To whom f 

Q To him or in his presence. 

Objected to as immaterial. 
Objection overruled. 
Witness: I don't understand the question . 

Q Do you remember anything else said that 
morning about that time to you or in your pres -
ence f A No, sir. 

Q What were the precise words used f A 
'' Go to Barone and Tordell 's and have this brake 
liner repaired and wait for it until it is finished 

20 and bring it back." 

11ARI( J. BARONE, sworn in behalf of the 
defendant. 

Direct examination by Mr. Studer. 

Q 11:r. Barone, where is your place of busi-
30 ness f A At Valley and Forrest streets, Orange, 

New Jersey. 
Q What was your business on July 13, 1925 f 

A General repair business. 
Q Did you at that time do general repa 1ir 

work for the Essex Sales Company among other 
customers? A. Yes, sir. 

Q On the morning of July 13, 1925, did a 
boy, William Martin, come to your place of busi-
ness with some kind of a machine f A Yes. 

40 Q Did you take it from him 1 A Yes, sir . 

• 
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Jacob W. ill ason, direct. 

Q What did you do with it f A I drilled 
some holes in it to fasten to an angle iron plat-
form. 

Q· Was that repair workf A Yes. _ 
Q Did this boy help you f A Yes, sir, it was 

a cumbersome job and he helped me. 
Q Did he stay until you drilled the holes? 

A He stayed until I drilled the holes; he didn't 
.wait until I got through. 

Q_ How long before you finished did he leave, 
if you remember? A Five minutes. 

Q Do you know ·where he went 1 A I do not. 
Q About what time did he get there, do you 

knowf A Between half-past nine and ten. 
. Q And did you ever see him again f A No, 

sir. 

Cross examination waived. 

DEFENDANT RESTS. 

JACOB W. MASON, recalled for the plaintiffs 
in rebuttal. 

Direct examination by Mr. Marder. 

Q Mr. Ma.son, in your opinion, is a car 
damaged as extensively as this car was damaged 
and repaired, worth as much after the repair, as-
suming that all the parts have been repaired, as 
9ef ore the accident, as before the damage to the 
cart A No, sir. 

Q Do you get as much for an automobile that 
has been in an accident when you sell it as a 
second-hand car after repair as if it had not 
been in an accident 1 
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William I( atz, direct. 

Objected to. 
Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q Is Mr. Hayes here f A No, sir. 

WILLIAM KATZ, one of the plaintiffs, recalled 
in behalf of the plaintiffs in rebuttal. 

Direct exaJr?ination by Mr. Marder. . 
Q Mr. Katz, you were examined on Saturday 

by Dr. Cahill f A Yes, sir. 
2 0 Q Will you tell us what sort of an examina-

tion he made of you f 

30 

40 

Objected to. 
Sustained as to the form of the question. 

Q Will you tell us what he did in examining 
youf 

Objected to. 
Objection sustained. 

Q Did Dr. Cahill examine your chest f A 
No, sir. 

Q Did you open up your shirt for him 1 A 
No, sir. 

Q How long were you theref A About ten 
minutes. 

Q. What did he dof 

Objected to. 
Objection overruled. 

89 
Motion for Direction of a Verdict. 

Witness: He examined my finger and my 
two scars here and I took my coat off and he 
examined my elbow. · 

Cross examination waived. 

PLAINTIFFS REST. 

10 

MARTIN J. BARONE, recalled in behalf of the 
defendant in rebuttal. 

By the Court. 

Q Mr. Barone, do you know where Northfield 
Road and Gregory avenue intersect 1 A Yes, 
your Honor. 

Q: How far is it from your place of business f 2 o 
A A little over a mile. 

. By Mr. Studer. 

Q; Is it west or east of your place of business f 
A It is northwest. 

Q Is that toward Newark or toward West 
Orange f A It is toward Montclair. 

By Mr. Marder. 

Q That is the general direction 1 A Yes. 

D 'EFENDANT RESTS. 

Mr. Studer: If your Honor please, I re-
spectfully move for the direction of a verdict 

30 

on the ground that there is uncontroverted 
testimony here that the chain which linked 
Martin to the Essex Sales Company was 
broken when, from the testimony, it appears 

40 
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88 

Willia1n I{ atz, direct. 

Objected to. 
Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground -of appeal. 

Q· Is Mr. Hayes here1 A No, sir. 

WILLIAM KATZ, one of the plaintiffs recalled 
in behalf of the plaintiffs in rebuttal. ' 

Direct exa111ination by Mr. Marder. . 
Q Mr. Katz, you were examined on Saturday 

by Dr. Cahill f A Yes, sir. 
2 O Q: Will you tell us what sort of an examina-

30 

40 

tion he made of you f 

Objected to. 
Sustained as to the form of the question. 

Q Will you tell us what he did in examinin o-
b you1 

Objected to. 
Objection sustained. 

Q Did Dr. Cahill examine your chest f A 
No, sir. 

Q: Did you open up your shirt for him, A 
No, sir. · 

Q· H.ow long were you there f A About ten 
minutes. 

Q . What did he dot 

Objected to. 
Objection overruled. 

89 

Motion for Direction of a Verdict. 

Witness: He examined my finger and my 
two scars here and I took my coat off and he 
examined my elbow. · 

Cross examination waived. 

PLAINTIFFS REST. 

MARTIN J. BARONE, recalled in behalf of the 
defendant in rebuttal. 

By the Court. 

Q Mr. Barone, do you know where N orth:field 
Road and Gregory avenue intersect1 A Yes, 
your Honor. 

10 

Q Hovv far is it from your place of business f 2 o 
A A little over a mile. 

. By Mr. Studer. 

Q, Is it west or east of your place of business f 
A It is northwest. 

Q Is that toward Newark or toward West 
Orange1 A It is toward Montclair. 

By Mr. Marder. 

Q That is the general direction 1 A Yes. 

D ·EFENDANT RESTS. 

Mr. Studer: If your Honor please, I re-
spectfully move for the direction of a verdict 

30 

on the ground that there is uncontroverted 
testimony here that the chain which linked 
Martin to the Essex Sales Company was 
broken when, from the testimony, it appears 4 0 
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Motion for Direction of a Verdict. 

that he ·was in West Orange at the time 
of this acc.ident. It is uncontroverted that 
he was sent to Orange with the machine to 
be fixed, to wait for it and bring it back 
and at the time of the accident he was doing 
none of those things in West Orange. What 
took him there no body knows, but there is a 
distinct break in the link and it is uncon-
troverted and I think within the cases it 
presents a question for the Court and not 
for the jury. 

The Court: The testimony indicates that 
the boy left the Essex Sales Company at 
9 :15 ·with instructions to remain at the 
Barone place until the cutter was repaired. 
He left five minutes before the job was 
finished and went in a direction toward 
Montclair. What have you to say as to the 
continuity of performance under the employ 
of the defendant companyt 

Mr. Marder : The testimony also is to 
the effect that coming back he was on the 
way back to Barone and Tordell 's. 

The Court: You have in the case that 
he brought the machine to Barone's and 
waited there until five minutes before the 
job was finished and then he . left. Now, 
what evidence is there in this case to show 
that his trip from Barone 's to the point 
where the accident took place was not devia-
tion t 

Mr. Marder : The burden is on th~. de-
fendant to sho"'v that. · 

The Court : I am asking you as to the 
la:w. 

Mr. Marder: The assumption is since he 
was driving the car of the defendant that 
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llf otion for Directlon of a TT er diet. 

he was doing it as the agent of the defend-
ant in and about the business of the defend-
ant. To take the case a way from the jury 
the defendant must conclusively show that 
he was not in the employ or about the busi-
ness of the defendant, legally, when the acci-
dent happened. He might have been about 
his own business and might have been doing 
what he was doing for the benefit of it. The 
jury may inf er from what they heard of the 
testimony whether he was about their busi-
ness or not. 

(Argument.) 
Mr. Marder: As to whether the defend-

ant's witnesses are to be believed or not is a 
fact for the jury. They may not be con-
tradicted, but they certainly are contro-
verted. 

( Argun1ent.) 
The Court: I an1 inclined to think that 

the proof is uncontradicted that there was a ,. 
deviation. Under the circumstances, I will 
direct a verdict for the defendant in both 
actions. 

Plain tiffs' counsel prays an e•xception to 
this ruling of the Court. 

E.xception noted as ground of appeal. 

lO i 
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40 



92 

Notice and Grounds of Appeal. 

NOTICE AND GROUNDS OF APPEAL. 

ESSEX COUNTY COURT OF COMMON · 
PLEAS. 

WILLIAM OKIN, 
1 O Plaintiff, 

20 

vs. 

EssEx SALES COMPANY, a New 
Jersey corporation, 

Defendant. 

WILLIAM hlTZ, 
Plaintiff, 

vs. 

EssEx SALES COMPANY, a New 
Jersey corporation, 

Defendant. 

Action 
at La1,v, 

Notice and 
Grounds of 
Appeal. 

To Messrs. McCarter and English, attorneys of 
defendant: 

TAKE NoTIC.E that the plaintiff appeals to the 
New Jersey Supreme Court from the whole of 

3 o the judgment entered in this cause upon the 
following grounds: · 

1. The Trial Court upon the trial of said 
cause, directed a verdict in favor of the defend-
ant and against the plaintiff over the objection of 
said plaintiff, whereas said Trial Judge should 
have submitted the case to the jury for its ver-
dict. 

2. There was evidence in the · cause from 
40 which the jury could find that the driver of the 

93 
Notice and Grounds of Appeal. 

motorcycle was about the business of and in the 
employment of the defendant when the accident 
happened. 

3. There was evidence in the cause from 
· which the jury could find that the defendant was 
legally liable to plaintiff be.cause of the accident, 
both because of the master and servant relation- 10 
ship and because of the negligence of the 
servant. 

4. The Trial Court, improperly and over 
plaintiffs' objection, overruled questions concern-
ing the defective condition of the motorcycle 
and defendant's knowledge of such condition. , 

AARON MARDER, 
Attorney of Plaintiffs-Appellants. 

20 Service of the within notice and grounds of 
appeal is hereby acknowledged this 16th day of 
July, 1926. 

McCARTER & E,NGLISH, 
Attorneys of Defendant. 

30 
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Opinion of Su-pre1ne Court. 

OPINION OF SUPREME COURT. 
Filerl January 31, 1927. 

NEW JERSEY SUPREME COURT. 

J.. os. 71 and 72, October Tern1, 1926. 

vVrLLIAM OKIN' 

Plaintiff-Appellant, 

1.)S, 

EssEx SALES CoMPA Y a cor-
' po ration, 

Defendant-Respondent. 

\VILLIAM I{ATZ, 

Pla.intiff-Appellant, 

vs. 
EssEx SALES ColVIPANY, a cor-

poration, 
Defendant-Respondent. 

I 

I 

j 

Submitted October J 6, 1926; decided January 
31, 1927. . 

Syllabus. 

1. Proof of the defendant corporation's o-wn-
ership of a motorcycle driven on a public high-
way raises a presun1ption of fact that such n10-
torcycle was in the possession of the defendant 
through its servant or agent, the driver, and 
that such driver was acting within the scope of 

10 

20 

30 

his employment. But both or either of these 
presun1ptions may be overcome by uncontra-
dicted proof to the contrary; and if so overcon1e , 0 ._~ 
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by uncontradicted proof that the motorcycle was 
not being used by the owner's servant or agent 
within the scope of his . employn1ent, then a mo-
tion for a direction of a verdict for the def end-
ant owner will be granted. 

2. Where the uncontradicted proof showed 
10 that the driver of defendant's motorcycle was 

directed by the defendant (his employer) to take 
a tool from the defendant's shop in Newark to 
a repair shop in Orange, to wait for it to be re-
paired and bring it back to defendant's shop in 
Newark as soon as possible, and where the un-
contradicted proof further showed that after 

' waiting a few minutes only, he departed from 
the repair shop without the tool about five min-
utes before the repairs. were completed, and a 

20 f e,v n1inutes later collided with an automobile 
more than a mile away, in \iV est Orange, not in 
the direction of the defendant's shop, •but in the 
opposite direction, where he had no business for 
the d~f endant, then the defendant is not liable to 
third parties for the results of the collision and 

' the direction of a verdict was proper. 
On appeals fro1n the Essex County Court of 

Common Pleas. 

Before Gun1mere, Chief Justice, and Justices 30 
Trenchard and 1finturn. 

40 

For the appellants, Aaron Marder. 
For the respondent, McCarter & English (Au-

gustus C. Studer, Jr., of counsel). 

The opinion of the Court was delivered by 
TRENCHARD, J. 

These suits were tried together. The accident 
involved in both occurred at the corner of North-
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field Road and Gregory avenue, West Orange, 
on July 13, 1925, about 10 :00 o'clock in the morn-
ing. The auton1obile, driven by the plaintiff 
Katz and owned by the plaintiff Okin, was pro-
ceeding east on Northfield Road toward Newark 
and was struck by a n1otorcycle going south on 
Gregory avenue, the motorcycle being owned by 
the _ defendant corporation. 

At the conclusion of the case, the trial court 
directed verdicts in favor of the defendant, on 
the ground that it was shown by uncontradicted 
proof that Martin, who at the time of the acci-
dent was driving the defendant's motorcycle, had 
departed from the instructions given him, so 
that the relation of master and servant did not 
exist at the time of the collision, sufficient to 
hold the def end ant on the doctrine of respond eat 
su.perior. 

The legal propriety of that ruling is the only 
question before ·the Count on this appeal. 

Our examination of the record satisfies us 
that the ruling ,vas right. 

Of course, proof of defendant corporation's 
ownership of a motorcycle driven on a public 
highway raises a presu1nption of fact that such 
motor-cycle was in the possession of the defend-
ant through its servant or agent, the driver, and 
that such driver ,vas acting within the scope of 
his employn1ent. But both or either of these 
presumptions may be overcon1e by uncontra-
dicted proof to the contrary; and if so overcome 
by uncontradicted proof that the motorcycle was 
not being used by the owner's servant or agent 
within the scope of. his employment, then a :µio-
tion for a direction of a verdict for the def end-
ant owner vvill be granted. Tischler v. Stein-
holtz, 99 N. J. L. 149; Mahan v. Walker, 97 N. J. 
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L. 304; Cronecker v. Hall, 92 N. J. L. 450; Mis-
sell v. Hays, 86 N. J. L. 348; Doran v. Thomp-
son, 76 N. J. L. 754. 

Now in the instant case the record discloses ' that William Martin was operating the def end-
ant's motorcycle when the accident happened, 
and as the result of the accident he was killed. 

lO But it further discloses without contradiction 
that at 9 :15 on the morning in question, Martin 
was directed by David A. Depue, the president 
of the defendant company (his employer), to 
take a brake lining cutter from the company's 
place of business, 87 Halsey street, Newark, New 
Jersey, to Barone & Tordell, at Valley and For-
est streets, Orange, New Jersey, to wait for the 
cutter to be repaired, and bring it back as soon 
as possible. It further shows, likewise without 

20 contradiction, that after waiting a few minutes 
only, he left Barone & Tordell 's shop without 
the tool, about five minutes before the repair 
job was completed, and never returned, and that 
the place where the accident happened ,vas in 
West Orange, more than a mile from Barone & 
Tordell 's shop and northwest of it, not in the 
direction of his employer's place of business, 
but in the opposite direction, where he had no 

30 business for his employer, the defendant. 
As pointed out in Cronecker v. Hall, 92 N. J. 

L. 460, a case in the Court of Errors and Ap-
peals on all fours with this, in view of this un-
contradicted proof that the driver of the motor-
cycle had disobeyed his. employer's instructions 
and deviated from the business he was directed 
to pursue, his use of the n1otorcycle was his own 
use, and the relation of master and servant was 
thereby terminated, and therefore the direction 
of a verdict ,vas proper. 

40 The judgments will be affirmed, with costs. 
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Rule for Judg ·ment. 

RULE FOR JUDGMENT. 

NEW JERSEY s ·uPREME COURT. 

Nos. 71 and 72, October Term, 1926. 

vv ILLIAM OKIN' 
Plaintiff-Appellant, 

'VS. 

EssEx SALES CoMPANY, a cor-
poration, 

D'e f endant-R espondent. 

WILLIAM KATZ, 
Plaintiff-Appellant, 

vs. 
EssEx SALES COMPANY, a cor-

poration, 
Defendant-Respondent. 

Action 
at Law. 

Riile for 
Judg1nent. 

These causes having been duly submitted at 
the October Term of this Court by Aaron Mar-
der, of counsel for the plaintiffs-appellants, and 
Augustus C. Studer, Jr., of counsel for the de-
fendants-respondents, and the Court having con-
sidered the same and being of the opinion that 
the judg111ent for the defendants, entered in the 
Essex County Court of Common Pleas, should 
be affirmed, and having on January 31, 1927, 
filed an opinion in which it was stated that the 
judgment of the Essex County Court of Com-
mon Pleas be affirmed, with costs: 

It is thereupon ORDERED that the judgment of 
the Essex County Court of Oon1mon Pleas be 
affirn1ed with costs, and the record remitted to 
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the court belo,v to be proceeded with according 
to law and the practice of said court. 

On motion of 

McCARTER & EN ,GLISH, 
Attorneys for Defendants-Respondents. -

Rule actually entered this 10th day of Febru-
ary, 1927. 

A true copy. 

EDWARD J. KELLE~ER, 
Clerk. 
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NOTICE AND GROUNDS OF APPEAL. 

Filed F·ebruary 23, 1927. 

NEW JERSEY SUPREME COURT. 

WILLIAM OKIN, 
Plaintiff-Appellant, 

vs. 

EssEx SALES COMPANY, a New 
Jersey Corporation, 

D~ f endant-Respondent. 

Action 
at Law. 

On Appeal 
from the 
Essex 
Coitnty 
Court of 
Common 
Pleas. 

Notice ancl 
Grounds of 
Appeal. 

To McCarter & English, Esqs., attorneys of de-
fendant-respondent: 

TAKE NoTICE that the plaintiff-appellant ap-
peals to the New Jersey Court of Errors and 
Appeals from the whole of the judgment entered 
in the above-stated cause, on the following 
grounds: 

1. That the Supreme Court erred in affirm-
ing the judgment of the Essex County Court 
of Common Pleas. 

2. The Supreme Court erred in refusing to 
reverse the judgment of the court below. 

3. The Supreme Court erred in holding that 
the direction by the trial court of a verdict in 
favor of the defendant was proper. 

AARON MARDER, 
Attorney of Plaintiff-Appellant. 

io 
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Notice and Grounds of Appeal. 

Endorsed: 

Service of within notice and grounds of ap-
peal is hereby acknowledged this 21st day of 
February, 1927. 

McCARTER & ENGLISH, 
Attorneys of Defendant-Respondent. 
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Notice and Grounds of Appeal. 

NOTICE AND GROUNDS OF APPEAL. 
Filed February 23, 1927. 

NEW JERSEY SUPREME COURT. 

WILLIAM KATZ, 

Plain ti ff-Appellant, 

vs. 

EssEx SALES COMPANY, a New 
Jersey Corporation, 

D'e f endant-R espondent. 

Action 
at Law. 
On Appeal 
from the 
Essex 
County 
Court of 
Common 
Pleas. 

Notice and 
Grounds of 
Appeal. 

To McCarter & English, Esqs., attorneys of de-
fendant-respondent: 

TAKE NOTICE that the plaintiff-appellant ap-
peals to the New Jersey Court of Errors and 
Appeals from the whole of the judgment en-
tered in the above-stated cause, on the following 
grou-nds: 

1. That the Supreme Court erred in affirming 
the judgment of the Essex County Court of 
Common Pleas. 

2. The Supreme Court erred in refusing to 
reverse the judgment of the court below. 

3. The Supreme Court erred in holding that 
the direction by the trial court of a verdict in 
favor of the defendant ·was proper. 

AARON MARDER, 
Attorney of Plaintiff-Appellant. 
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Notice and Grounds of Appeal. 

Endorsed: 

Service of within notice and grounds. of ap-
peal is hereby acknowledged this 21st day of 
:B1 ebruary, 1927. 

McCARTER & ENGLISH, 
Attorneys of Defendant-Respondent. 

Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

WILLIAM OKIN, 

P la inti ff-Appellant, 

vs. 
EssEx SALES COMPANY, a New 

Jersey corporation, 
Defendant-Respondent. 

WILLIAM KATZ, 

Plaintiff-Appellant, 

vs. 
EssEx SALES COMPANY, a New 

Jersey corporation, 
Defendant-Respondent. 

Action at 
Law. 

On Appeal 
from New 
Jersey 
Suprerne 
Gou.rt. 

Action at 
Law. 

On Appeal 
fro1n New 
Jersey 
81-tpreme 
Court. 

BRIEF FOR PLAINTIFFS-APPELLANTS. 

These two cases were tried together in the 
Essex Common Pleas before the Honorable Ed-
win C. Caffrey, Judge, there being a direction of 
a verdict for the defendant in both actions at 
the close of the case (p. 91) upon which judg-
ments were entered for the defendant ( p. 13). 
The · Supreme Court, on appeal, affirmed these 
judgments, ( opinion of Supreme Court on p. 
95 et seq.). These appeals are from the judg-
ments of affirmance by the Supreme Court. 

Statement of Facts. 

The suits arise out of an automobile and 
:motorcycle collision and were instituted by the 
two plaintiffs against the defendant on the 
theory that defendant was responsible to each 
of them because of the negligence of the de-



.f endant 1s 'servant, one · William · Martin, , in op~ 
era ting a motorcycle owned by the defendant; 
the plaintiff William · Okin's ·clain1- being~" for 
damages to his Peerless automobile and the 
plaintiff William ICatz' claim being for personal 
injuries ( complaints, pp. 2, 3, 8 and 9). The 
accident occurrep. on July 13, 1925, at or a little 
after 10 :00 A. M. (p. 38, I. 15). The plaintiff 
I{atz, , who was driving the car of the plaintiff 
Okin, was pr.oceeding ea,sterly on Northfield Road 
in West 0ran~e, . going toward Newark, just 
before N orthfiel 1d Road is intersected by Greg-
ory aven-q.e, ,vhich .runs in • a north and south di-
rection. He wa~ going in second gear because 
Northfield Road <'.at that point is at an incline (p. 
16, 11. 30-40); thf car driven by I(atz was about 
one-half way across the intersection ·when the 
motorcycle, goin{J in a sou,therly direction, shot 
out of Gregory avenue, struck the automobile in , 
the ,. left cent.er, back of the front door, about 
opposite the driver; · the motorcycle bounded 
b~c;k, the brakes 0£ the car ·were put on, the wit-
n~ss Moo~ey hearing the screeching _and seeing 
tµ~ !ll~rks after the accident; the motorcycle 
s~erv~d to the . southeast corner of Northfield 
R'oad ·. and Gregory avenue; the car was turned 
over, making two turns, its occupants being 
thro':n out. The motorcycle was going fast 
( testim~ny of the witness. J\!Iooney, pp. 52-54). 
~he . dri~er of the n1otorcycle tle"\\i ... through the 
air (testi:n-ony of the ·witness Gartland, p. 40), 
and he died as a resu] t of the accident, and on 
the same day ( p. 46, It 35-38). To the same ef-
fect generally is · the testimony of the other 
witnesses in the case, who testified to the acci-
d_ent. Plaintiff's car unquestionably had the 
right of way, since the motorcycle· was on the 
automobile's left. Unquestionably as to negli-

.. 
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gence the ina tter ,vas at least a question for the . 
Jury. 

The only reason given for a direction and 
argued 'on the motion therefor, ,vas that there 
was such a deviation by Martin _, the driver of the 
motorcycle, that the defendant was not legally 
responsible for his negligence (pp. 89-91). 

It was admitted that the motorcycle belonged 
to the defendant and the words '' Essex Sales 

·Company'' were on the side-car attached to the 
n1otorcycle (p. 18, 11. 15-25). David A. Depue, 
the president of the defendant, testified (p. 777, 
· et seq.) that his company was in business on the 
day of the accident at No. 87 Halsey street, 
Newark; that William Martin, a -boy of eighteen, 
was in its employ on that day and that he had 
been in its employ for about four months and 
that his job was the delivery and picking up of 
brake bands, the company being in the whole-
sale brake-lining business principally; that he 
had ridden the motorcycle hvo days before and 
had inspected the brakes the Saturday before 
the day of the accident, ,vhich was on a Monday, 
and had found them in good condition; that he 
told William Martin at about 9 :15 A. M. to take 
a brake-lining cutter up to the firn1 of Barone 
& To rd ell in West Orange for repair, to ·wait for 
the cutter to be repaired and to bring it back 
as soon as possible, and that the boy never 
came back; that he learned of the accident about 
10 :30 A. M. that day. Upon cross examination 
he testified that he was acquainted with the 
locality of the accident, and after some spar-
ring, admitted that if a person were coming 
along Gregory avenue from Mount Pleasant 
avenue toward Northfield Road (the course of 
the motorcycle ju-st before and at the time of the 
accident) he would be heading in the general' di-
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rection of Barone & 1:Pordell and such a course 
,vould be as direct as any course to Barone &. 
fordell 's (pp. 80-81; also that DeCamp on 
Mount Pleasant avenue (near and north of the 
scene of the accident) was a custon1er of t~e de-

. f endant company ( p. 81), this last being ad1nitted 
right after a general' denial. 

The witness Culbert testified for the defendant r . 

1p. 84, et seq.) that he was service manager for 
the defendant, and heard the instructions given 
the b_oy Martin on the day of the accident by 
Depue; on cross examination he twice repeated 
these alleged instructions almost word for 
word, although once (p. 85, 11. 1-5) he left out 
the instructions about waiting at Barone & 
Tordell 's until the repairs were made, and he 
could not repeat any other part of the conversa-
tion between Depue and the boy; and was mak-
ing out an order when the instructions were 
alleged to have been given; and he could not re-
1?-ember anything else said that morning. 

Barone, of Barone & T-ordell, . testified (p. 
86) that between 9 :30 and 10 A. M. on the day 
of the accident, Martin came to his place of 
business with a machine and helped him do the 
repair ,vork which consisted of drilling holes in 
~t to fasten same to an iron platform; that the 
Job was a cumbersome one (indicating that it 
took some ti1ne) and Martin stayed until five 
minutes before he was finished; also that (p.89) 
the scene of the accident ,vas a little more· than 
a mile northwest of his place of business. The 
witness Gartland testified (p. 38) that he was 
_on Gregory avenue about 300 feet southerly 
from Northfield Road at about 10 o'clock with a 
car with a flat tire; he saw the motorcvcle com-
i:r;ig up Gregory avenue toward N orthfi;ld Road· 

' that · he walked toward Northfield Road to get an 
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~ir pump when he saw the motorcycle coming 
back and that five minutes at the most elapsed 
between the two ti1nes he saw Martin riding the 
defendant's motorcycle (p. 41, 11. 15-20). The 
witness Closs, a member of the West Orange 
Police Department states that the police got 
the call in connection with the accident at ten 
o'c~ock (p. 45, 11. 9-10). It will be seen therefor 
that the accident happened at the n1ost, from 
five to ten minutes after l\{artin left Barone 's 
place. 

The ·witness. Imgrund testified that h.e saw 
Martin on the 1notorcycle in question in the 
neighborhood in question before the accident, two 
or three tinies a week on week-days in the after-
noon (pp. 63-64). 

The only question for determination on this · 
appeal, the ref ore, is whether the trial court 
should have directed a verdict for the defendant 
on the theory of deviation, and whether the Su-
preme Court should have affirmed the trial 
court in so doing. 

POIN·T I. 
The presumption arising out of the ownership 

of the motorcycle is that Martin was driving 
same for the defendant within the scope of his 
employment. 

In Tischler v. Steinholtz, 99 N. J. L. 149, the 
opinion of this court reads as follows on pages 
152-153: 

'' The evidence showed that the car was 
owned by the defendant l\tiori·is Steinholtz. 
Such proof of defendant's ownership of 
an automobile driven on a public highway 
raises a presu .mption of fact that such ai-tto-
niobile 1,Das in the possession of the defend-

" 
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ant, if not personally, then through his serv-
ant., the driver, and that s1tch clriver 'Was a.ct-
ing within the scope of his e1nployment. · 
(?f course, both or either of these presump-
tions may be overcome by uncontradicted 
proof to the ·contrary; and if so overcome 
by uncontradicted proof that the automobile 
was not in the possession of the owner or 
his servant or was not being used by the 
servant within the scope of his employment, 
then a motion for a direction of a verdict 
for the ·defendant owner will be granted. 
If, how-ever, the evidence is contradictory, or 
rea_sonably subject to contradictory interpre-
~ations, the qu,estion of liability is for the 
Jury. Doran v. 11hornsen, 76 N. J. L. 754; 
Missell v. Hayes, 86 Id. 348; Mahan v. Walk-
er, 97 N. J .. L. 304. I-:Iere the defendant 
owner_ sought to overcome by proof the pre-
sumption of agency. In the course of the 
testimony it appeared that the automobile 
was for the use of the defendant owner's im-
mediate family, consisting of his wife and 
daughter and son, the defendant driver. It 
appeared that the owner could not drive the 
car, and had ·no license to drive it, and that 
~he son · had license and habitually drove 
it for the f am1ly; · that on the day in question 
he had driven his mother and sister to his 
grandmoth~r 's home and was to bring them 
back to their own home later. It is not dis-
puted that if the accident occurred while he 
was going to bring them back, as plaintiff 
contends, the question of the liability of the 
father would be for the jury. Mis sell v. 
1-Iayes, supra. The defendant owner, hovv-
ever, contends that it occurred after his son 
had brought the family back home and 
while he thereafter was driving for pu~poses 
of his own. But the son admitted that at 
the time of the accident, he vvas going in' the 
direction of his grandmother's home. On 
the first day 0£ the trial he testified that 
he 'believed' he vvas to take them hon1e 
later, and then being further pressed, said 
he was uncertain whether or not he took 

, 
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them ho::.ne before the accident. On the sec-
ond day of the trial, upon being recalled, he 
testified that he had taken them home before 
the accident. Over against the presumption 
ref erred to and this contradictory testimony 
there is the testimony of his mother and 
sister to the effect that the son took them 
home at a time before the accident is said to 
have occurred. But the evidential value of 
their testimony w·as much shaken on cross-
exan1ination. In this posture of the proofs 
the question of the liability o_f the father 
was- properly submitted to the Jury. Crowell 
v. Padolslcy, 98 N. J. L. 552." 

POINT II. 

The trial court should have left the question 
of devia.tion to the jury. 

Whether or not the witness, Depue, gave the 
instructions he is alleged to have given to Martin, 
was a question of fact that should have been de-
termined by the jury. Appellants were unable 
to contradict him at the trial, but nevertheless 
controverted thes _e alleged instructions. This 
court has held in numerous instances- that w:hefl. 
testimony of a vvi tness is never to be deemed to 
so conclusively establish a fact so as to make it 
one to be detern1ined by the court, rather than 
by the jury. See Clark v. Public 8 ervice Elec-
tric Co., 86 N. J. L. 144; Nell v. Godstrey, 90 N. 
J. L. 709; Second National Bank v. Sm.ith, 91 N. · 
J. L. 531; also dissenting opinion of Chan:ello ~ . / IL-,/~(_ 
Walker in Croneclcer v. Hall, 92 N._ J. L. 4D0.~.f"6 /f°//3, 

Depue 's testimony and the testimony of the 
witness Culbert was controverted ( see argument 
on direction, 91, 11. 15-20) and where inferentially 
contradicted as above pointed out in the state-
n1ent of facts w'here Depue spars on cross ex-
amina tjou aud then makes an admission right 
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after general denial and Culbert remembers 
only the ·words of i11strucH011s and niechanically 
repeats these; he was doing something else at 
the time the instructions were given and cannot 
remember anything · else said at the time. 

There is direct tes6rnony, however, as pointed 
out in the statement of facts above that the de-
fendant had customers near the locality in ques-
tion, to ·wit, DeCamp and that the witness, Im-
grund, saw Martin on the motorcycle in question 
in the neighborhood in question before the acci-
dent, about two or three times a week on week-
days in the afternoons. 

It is respectfully submitted that the case at 
bar is wholly ·within the Tischler case above cited 
and that the question of deviation should have 
been left to the jury. The jury could have found 
that the alleged instructions were not given, or 
that Martin at the time o( the accident was about 
the business of the defendant. In addition to 
'the presumption mentioned in Point I of this 
brief, there is a further presumption of fact of 
the continuance of this master and servant re-
lationship or action within the scope of authority 
under the general rule, that the continuance of 
a fact or condition is presumed (see 22 C. J. 
page 86, et seq.; also Leport v. Todd, 32 N. J. L. 
124, on page 128, where it is held that where a 
person goes into possession of premises as a 
tenant, there is a presumption of the continuance 
of the tenancy). 

It is submitted that the jury could have found 
that Martin took the motorcycle when he left 
Barone & Tordell 's in order to test it or some 
part of it; it will be remembered that he was 
away from Barone & Tordell 's between but 
five and ten minutes when the accident occurred· 
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and this would made the def end ant liable under 
the doctrine of l)epite v. Salrnon Co., 92 N. J. L. 
550 where it is stated that if what the servant ' does is for the benefit of both the master and 
himself, the master is liable; further the direc-
tion to wait alleged to have been given unques-
tionably carries ·with it an authorization to see 
that the motorcycle was in proper condition for 
the purpose of travelling from Barone & Tor-
dell's to the defendant's place of business; as 
above intirnated the jury could have found that 
at the time of the accident the boy was returning 
from De Camp, the customer of the defendant 
on son1e business of the defendant. 

It is further submitted that even if the jury 
found that Martin was not told to go to De-
Carup 's but ·went to DeCan1p 's on his own initi-
ative about some business of the defendant, 
then the defendant ·would be liable under the . 
rule that ·where a servant is engaged in his 
master's business although he is doing something 
opposite to what his master told him to do, the 
1naster is nevertheless responsible. See Donald-
son v. Ludloiu & Sqiwer, 94 N. J. L. 306, citing 
Driscoll v. Ca-rlin, 50 N. J. L. 28, on page 30. 

POINT III. 

The jury could have found that Martin was 
returning to duty when the accident occurred 
and hence the defendant would be liable. 

The opinion of the court below does not seen1 
to make any mention of this point, although the 
same was argued on the appeal to it. 

'The evidence above adverted to in the state-
n1ent of facts shows unquestionably, it is sub-
1nitted, that "JJ!Iartin -was on his way back to 



10 

Barone dl; Tordell's at the tirne of the accident/ 
that he u·as pursu .in.r; a.s direct route as possible 
back to Barone & Tordell's/ tha.t the accident 
happened at the niost · betu)een fi 'oe and ten min-
utes after he left Ba ,rone dl; Tordell's at a place 
a little over a mile northwest of Ba .rone dl; Tor-
dell's, ( not a very great distance in these days 
of motor vehicles). 

There are two unreported New Jersey cases 
holding that, notwithstanding the servant's devi-
ation or departure from his employment- for pur-
poses of his own, if at the time the act com-

. plained of, the servant had fulfilled his purpose 
and was retur,ning to resume his duties, the 
master would be liable; the cases are Pa.trizio v. 
Bancroft and Braun . v. Voorhees, and are given 
in full by way of appendix to this brief. In the 

· Patrizio case, the deviation was unauthorized by 
the master; in the Bra .un case, the- servant was 
given permission to make the deviation. This 
question of deviation is discussed in 22 A. L. R. 
pages 1397, et seq., particularly pages 1405-1419 
and in 45 ..._t\. L. R., pages 486-489, and a contra-
riety of opinion by the various courts of different 
states is . indicated, some basing the decision on, 
whether the deviation was ·with the master's con-
sent or not; sorr1e on the distahce of deviation 

' and some on the tin1e of deviation. 

The note in 22 A. L. R. follows the case of 
Riley v. Standard Oil Co., New York Court of 
Appeals, 231 N'. Y. 301, 132 N. E. 97. In this 
ease defendant's chauffeur named Million -vvas 
ordered by defendant to go ·with defendant's 
truck .fro1n defendant's mill to certain railroad 
yards about two and one-half miles away to 
" b . > o ta1n there some barrels of paint and return 
at once. After the truck was loaded Million 
discovered so1ne ·waste pieces of w~od. He 
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thre,v them on the truck, and on leaving the 
yards, t1,1rned, not towards the mill, but iir the 
opposite direction. Four blocks away was the 
house of a sister, and there he left the wood. 
This errand served no purpose of the defendant, 
nor did the defendant have kno-,vledge of or con-
sent to the act of the chauffeur. Million then 
started to return to the inill. His course would 
lead him back past the entrance to the yards. 
Before he reached this entrance, and when he 
had gone but a short distance from his sister's 
house, the accident occurred.'' 

The opinion by Judge Andrews reads party 
as follows: 

"We are not called upon to decide whether 
the def end ant might not have been respon-
sible had this accident occurred while Mil-
lion was on his way to his sister's house. 
That would depend on whether this trip is to 
be regarded as a new and independent jour-
ney on his own business, distinct from that 
of his master (Storey v. Ashton, L. R. 4 Q. B. 
476, 10 Best & S. 337, 38 L. J. Q. B. N .. S. 
223, 17 Week, Rep. 727; McCarthy v. T_im-
mins, 178 Mass. 378, 86 Am. St. Rep. 490, 
59 N. E. 1038), or as a n1ere deviation from 
the general route fron1 the mill and b!lck. 
Considering the short distance and the little 
tin1e involved -considering that the truck, 
when it left the yards, ·was loaded ~ith t_he 
def end ant's goods for delivery to its mip, 
and that it was the general purpose o~ Mil-
lion to return there,-it is quite possible a 
question of fact would be presented to _be de-
cided by a jury. At least, however, with the 
1-1.Jood delivered, 1-Dith the journey back to t~e 
mill begum, at some point in the route Mil.-
lion again engaged in the def end ant's_ bitsi-
ness. That poird, in view of all the circurn-
stances 1-ve think he had reached. Jones v. 
W eiga~d, 134 App. Div. 644, 119 N. Y. Supp. 
441." (Italics mine.) 
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In },{ cl(ierman v. Lehm ,a.1'.er, Supren1e Court of 
Errors of Connecticu '., 81 Atl. 969, 1911 ( cited in 
22 A. L. R. above referred to), the defendant's 
chauffeur was about his own affairs pending re-
turn for his master at a theatre at 9 :30 o'clock 
in the evening and had started back toward the 
theatre when the accident occurred. The opinion 
reads partly as follows ( on p. 971) : 

"In the case before us the servant with 
the knowledge and consent of his master 
left him with his motor vehicle to engage 
in a 1natter personal to the servant for a 
limited period. The services of the day in 
which the servant vvas engaged had not been 
completed when the accident happened. He 
,vas not then wholly at liberty from his 
master's engagement and pursuing his own 
business enclusively. If the injury had been 
inflicted ,vhile Shatzer ·was going from 
barber shop to barber shop in Norwalk and 
South Norwalk, the question would have 
1been different. But we do not deem it nec--
essary to express any opinion , upon this 
phase of the case, because the accident oc-
curred when the private business of Shatzer 
had been completed, and he was operating 
the defendant's automobile back over the 
road which he had previously travelled for 
the purpose of discharging the duty' for 
·which he was employed and intended to per-
form. When the automobile struck Seiler, 
Shatzer was not engaged in any affairs of 
his own, but ·was attending to the business 
of the defendant in the scope of his em-
ployment. As bearing on the · subject, see 
Mulvehill v. Ba,tes, 31 Minn. 364, 17 N. W. 
959, 47 Am. Rep. 796; Rah.n v. Singer Mfg. 
Co., ( C. 0.) 26 Fed. 912." 

The Cronecker case cited in the opinion of the 
court below, it is submitted, does not involve the 
returning to duty question at all, nor does it in-
volve the question of joint benefit above argued 
( such as testing the n1otorcycle), or the question 
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of possjbly visiting th.e customer of the defe~d-
ant, above argued, and plaintiff further submits 
that the case at ,bar is not in any way analogous 
thereto. 

It is· respectfµlly submitted, i~ · view of the 
facts in the case at bar above pointed out that 
the returning t~ duty doctrine should be fol-
lowed if not on its general principle, at least on 
the theory of thl) extremely short laps_e of t~me 
between the possible deviation and the possible 
returning to duty and consequent accident or on 
the theory of the possible implied consent by t~e 
defendant to the taking of the vehicle by Martin 
from Barone & Tordell's. 

In conclusion it is respectfully submitted that 
the direction w'as erroneous .and that the judg-
ment"· of the Supreme Court should be set aside 
and a venire de novo awarded to the appellants. 

AARON MARDER, 
Attorney for and of Counsel with 

Plaintiff-Appellants. 
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NEW JERSEY SUPRFJME COURT. 

No. 61 Nov. T. 1919. 
Pasquale Patrizio, Adm. 

vs. 
Frank Bancroft. 

Defendant's 
Rule to 
Show Cause. 

Argued before Gun1mere, Chief Justice, and 
Justices Minturn and Black. 

For the Rule, Gedney & McBride. 
Contra, J. Victor .D 'Aloia. 

Per Curiam. 

This action was brought by the plaintiff as 
administrator of his daughter, P~squaline, to 
recover for her death which resulted from being 
run over by an automobile driven by the de-
fendant's son, a youth between seventeen and 
eighteen years of age. The car was the property 
of the New Hampshire Fire Insurance Company, 
and was furnished by jt to the defendant, who 
was its state agent, for his use in their business. 
It is argued that the defendant cannot be held 
liable for this accident because of lack of owner-
ship of the car. We find nothing of merit in this 
contention. '~rlie car being in his possession and 
control the defendant is liable if it was being 
used by his son in the father's business, and the 
accident ·was the result of the son's. negligence. 

~I.1he jury were entirely justified in finding that 
the accident resulted fro1n the negligence of the 
driver of the car. The only troublesome ques-
tion in the case is ,vhether, at tl1e time of the 
accident, tl1e son was engaged in the father's 
business. ~I1he defendant's case was this: 
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About half-past one in the afternoon of the day 
of the accident he and his wife went with his 
brother-in-law und some friends on a pleasure 
ride in the brother-in-law's automobile~ - Wheri 
leaving his horne the defendant instructed his 
son to get the car from the garage and have 
it at his (defendant's) house about half-past 
five in the afternoon so that he ( defendant) 
might drive to his office to get his mail. About 
half an hour after the defendant left home the 
son, vvjth his younger -bre-ther, -wen-t to--the -ga_--
rage and got the car, and drove it t_o the house 
of a boy friend ·who lived about a mile from . the 
garage, -and still further than th~t from ~he 
defendant's house, his purpose being to bring 
the friend back to his home to spend the after-
noon. rrhe accident occurred after he had g~t 
his friend and was returning to his father s 
house. If the accident had occurred while de-
fendant '-s son. was going to his friend's house, 
no liability would have rested . upon the defend-
ant, for tl~e son was not, in doing t_h~t, engaged · 
in his father's business, but was driving the car 
solely on his ·own account and for · his own 
pleasure. But having reached . the. friend's 
house, in violation of his duty to his father, 
his obligation to take the car to the ~lace_ where 
his father had ordered him to take it still per-
sist -ed, and it was while -he was doing th is the a~-

b · · th r back to his cident occurred. In ringing e ca , 
father's house, lie was engaged in the ~at,ber 8 

service and that renders the . defendant liable_. 
It is' argued that the amount of. the ver<l~ct, 

$2,000, was excessive. We think this content1on 
is without 1nerit. 

The rule to show cause will be discharged. 
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NEW JERSEY SUPREME COURT. 
February Term, 1921. 

Valentine B_raun, et als., 
Plaintiffs, 

vs. 

Joseph P. Voorhees, et als., 
Defendants. 

Submitted February Term, 1921. 

On Rule to 
8hou; Cause. 

Before Justices Swayze, Parker and Black. 

For the rule, Walter L. Glenney, E d 
M sq., an 

essrs. Edwards & Sn1ith. 
Contra, Mr. James R. Nugent. 

Per Curiam. 

This was an accident case. The plaintiffs 
w~re all occupants of an automobile owned and 
driven by the plaintiff Valentine Braun. On 
February 7, 1919, while being east on Gould 
ave~ue, in the City of Newark, and at the inter-
section. o~ South 12th street, the automobile of 
the ~lainhff came into contact with another auto-
mobile owned by the defendant Joseph p v h . . oor-

ee_s and driven by his chauffeur George Lauter, 
which was proceeding northerly on South 12th 
street. 

V e:dicts for the plaintiffs were returned by 
the Jury. The defendants obtained the rule. 
The owner of the automobile, Joseph P. Voor-
hees, rests the motion for a new trial on eleven 
reasons. The first four challenge the liability 
of the o-wner of the automobile for the accid t 
The other seven reasons allege the verdicts 
excessive. These latter reasons require no dis-

-
cussion: · ·We think the verdicts were justified 
by the evidence. The other reasons may all be 
disposed of under No. 2 which is an exception 
to the Judge's charge as follows, "I charge you, 
that if you find as a matter of fact, that the 
chauffeur ,vas given permission by Mrs. Voor-
hees to go to Newark to see his friend and return 
to the High School about ten o'clock to get her 
and he went to Newark to his friend's house and 
completed his errand, and ·was returning to the 
l[igh School in accordance with Mrs. Voorhees' 
instructions, and the accident happened at that 
time, then he ·was engaged in the service of the 
defendant Voorhees." ·This ,ve think is an ac-
curate statement of the law applied to the facts, 
a~ they appear in the record. The chauffeur, 
George Lauter, was a regularly employed servant 
of the def end ant, Voorhees, on duty entrusted 
with the car. This diE:itinguishes the case under 
discussion with Doran v. :Tho1nsen, 76 N. J. L. 
754, and falls in principle within the case of 
Ferris v. NlcArdle, 92 N. J. L. 580; Patrizio v. 
Bancroft, No. 61 Nov. Term Supreme Court, 
1919; in the latter case, a father directed his son 
to get the automobile from the garage and have 
it at the home at 5 :30 o'clock. The son took the 
car out of the garage and went off to the house 
of a friend, on returning fron1 his friend's house 
to his father's house the accjdent occurred. In 
bringing the car back to his father's house that 
case held, the · son was engaged in the father's 
service and rendered the father liable. So, in 
this case, the ehauff eur in bringing the car back 
for Mrs. Voorhees was in his 111aster 's business 
and that renders the defendant liable under the 
above authorities. 

, 
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W find no legal reason for disturbing the 
verdicts rendered in this case. The rule is 
therefore discharged with costs. 

"Filed June 7, 1921. 

· Enoch L. Johnson, 
Clerk." 

• 

r 
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Robertson Y. Spitler, 153 IvI:inn. 395, 190 
N. W. 992, Dibell, J., on p. 993 of N. -vv. 

'' The argument is n1ade, though not greatly 
urged, that it is not shown that the driver 
of the defendants' auto was acting within 
the scope of his employment. The evidence 
is sufficient, and that is all we need to deter-
mine. The defendants did business under 
the name of 'Northwestern Oldsn1obile Com-
pany.' The truck involved had printed on 
it the words 'Olds111obile Service.' It was 
owned by the defendants. They employed 
the driver. He had taken the truck ·with 
their permission. There was evidence that, 
though rightfully out ·with the car, he had 
no specific business on Hennepin at the 
tin1e. He had gone · to a paint shop on Lyn-
dale, apparently to get some articles for his 
en1ployers, and they not being ready he 
drove dovvn Hennepin with no particular 
purpose except to use his time until such 
articles were ready for delivery. The cases 
have been recently considered. Behrens v. 
Iia1,vlceye Oil Co. (Minn.), 187 N. W. 605; 
Piepho v. J',f. Sigbert- _Au:es Co. (Minn.), 188 
N. W. 998; Stonenian v. Smyth (Minn.), 190 
N. vV. 607. The evidence sustains a finding 

. that he was in the line of his en1ployn1ent. '' 



21 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

Nos. 82 and 83. May Term, 1927. 

OKIN vs. ESSEX SALES COMP ANY 
KATZ vs. ESSEX SALES COMP ANY 

The following are quotations from Fiacco v. 
Carver, 234 N. Y. 219, 137 N. E. 309, cited and 
quoted in respondent's brief (pages 10-12). The 
folloViring quotations, however, are not given 
in respondent's brief and when read, it is sub-
mitted, change the aspect of the Fiocco case, as 
given in respondent's brief. 

This paragraph follows immediately after the 
first paragraph quoted on page 11: 

'' Such a departure is here shown, apart 
altogether from the narrative put before us 
by the driver. The plaintiff's testimony, 
confirmed by the testimony of his witnesses, 
breaks the force of the presumption that 
might otherwise be indulged, and leave his 
case unproved unless something is in the 
records, in addition to the presumption, to 
show that the defendant's servant was in 
the course of the employment. The wagon 

. was an electric truck intended for the trans-
portation of merchandise in connection with 
the defendant's business. At the time of 
the accident it was crowded Virith boys, 
'packed as thick as sardines,' whom the 
driver was taking on a frolic. They filled, 
not only its body, but also the roof and 
sides and box. Plainly on proof of · these 
facts the presumption vanishes that the 
driver ·was discharging his duty to the 
master. The character of the transaction 
is so extraordinary, the occupation of the 
truck by the revellers so dominant and ex-
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·elusive, as to -rebut the inference - that the 
driver was serving his employer at the same 
time that he was promoting the pleasure of 
his friends. The dual function, if it existed, 
can no longer rest upon presumption. Reg-
ularity will no longer be taken for granted 
whei1: irregularity is written over the whole 
surf a~e of the . picture. We will no longer 
presume anything. What the plaintiff 

· ·wishes us to find for him he must prove.'' 

And the last paragraph quoted on page 12 of 
respondent's brief reads in full as follows: 

"We think the servants' purpose to return 
to the garage was insufficient to bring him 
back within the ambit of his duty. He ·was 
indisputably beyond the ambit while making 
the tour of the neighborhood which ended 
when he stopped at Catherine Street upon a 
visit to a pool room. Neither the tour nor 
the stop was incidental to his service. Duty 
was resumed, if at all, when ending the tour, 
he had -embarked upon his homeward jour-
ney. It was in the very act of starting that 
the injury was done. The plaintiff had 
climbed upon the truck while it was at rest 
in front of the pool room, still engaged upon 
an errand unrelated to the business. ~rhe 
negligence complained of is the setting of 
the truck in motion without giving the in-
truder an opportunity to reach the ground. 
The self-same act that was the cause of the 
disaster is supposed · to have ended the 
abandonment and re-established a relation 
which till then had been suspended. · Act 
and disaster would alike have been avoided 
if the relation had not been broken. Even 
then, however, the delinquent servant did 
not purge himself of wrong. The field of 

23 

duty once forsaken is not to be re-entered 
by acts _ evincing a divided loyalty and thus 
continuing the offense. Many of the illicit 
incidents of the tour about the neighborhood 
still persisted. The ·company of merrymak-
ers was still swarming about the truck. The 
servant was still using the property of the 
master to entertain his friends and help the 
merriment of the carnival. The presence of 
these merrymakers ·was the very circum-
stance that had prompted the little boy to 
jump upon the truck, and make himself a 
party to · all the fun and frolic. · Add to this 
that the truck was still far away from the 
route which it would have traveled if the 
servant had followed the line of duty from 
the beginning. We do not need to separate 
these circumstances and to insist that any 
one of them alone would be strong enough 
to shape the judgment. Our concern is ·with 
the aggregate. We are not dealing with a 
case where in the course of a continuing rela-
tion, business and private ends have been 
co-incidentally served. We are dealing with 
a departure so manifest as to constitute _ an 
abandonment of duty, exempting the master 
from liability till duty is resumed. Viewing 
the circumstances collectively, we are con-
strained to the conclusion that at the moment 
of the wrong complained of, the forces set 
in motion by the abandonment of duty were 
still alive and operative. Whether ·we have 
regard to circumstances of space or of time 
or of causal or logical relation, the home-
·ward trip w_as bound up with the effects of 
the excursion, the parts interpenetrated and 
commingled beyond hope of separation. Di-
vision more substantial must be shown be-
fore a relation, once ignored and aban-
doned, will be rene,ved and re-established.'' 
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New Jersey Court of Errors and Appeals 

STEVE DORYK, by FRANCES D0RYK 
I{uzMAR, his next friend, and 
FRANCES DoRYK K~zMAR, indi-
vidually, 

Plaintiffs-Appellees, On Appeal. 
. v. 

PERTH AMBOY BOTTLING, COM-
PANY, a corporation, 

Defendant-Appellant. 

BRIEF ' OF DE ,FENDANT-AP 1P 'ELLANT. 

This cause ·was tried at the Middlesex Circuit 
and on January 28, 1927, the jury rendered a ver-
dict in favor of the plaintiff Steve Doryk for four 
thousand dollars and in favor of the plaintiff 
Frances Doryk Kuzmar for five hundred dollars 
against the def end ant Perth Amboy Bottling Com-
pany. 

The plaintiff Stephen Doryk about eleven years 
of age on April 17, 1926, was riding at the rear of 
defendant's truck and he describes the accident in 
which he was involved as follows ( Case, p. 97) : 

"Q. And what did you do after you got in 
the truck?' A. I was holding the ice box. 

"Q·. And what happened then? A. Then we 
went out in the yard to fill the gas tank up 
with gas. 

"Q. Yes. Were you in the truck then? A. 
Yes. 

"Q. All right. After you filled up ,vith gas 
what did you do? A. We went out. 

"Q. Out where? A. To Carteret. 
"Q. Did you get to Carteret, Steve? A . . No. 
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"Q. What happened? A. On Laurie Street 
we was going : in Laurie Street, well, she jerked. 

"Q. Yes. A. And it threw me right off. 
"Q. How did it throw you off, Steve? A. 

She went front, and then went back and threw 
me off. 

"Q. How did you fall, Steve? A. My back 
facing the road. 

"Q. Your back facing the road. Well, did 
you fall frontwards or backwards? A. Back-
·wards." 

Peter Janco testifies on behalf of the plaintiff as 
follows (Case, p. 42): 

"Q. The tailboard of the automobile was 
closed, was it? A. Yes, sir. 

"Q. So the ice box could not fall off? A. 
No, sir. 

"Q. Would not need anybody to ho]d it on? 
A. No, sir. 

"·Q. Steve lives right near the bottling works, 
doesn't he? A. Yes, sir; right in back of it. 

"Q: He hangs around the bottling works all 
the hme when he is not at school, doesn't he? 
A Y . '' . es, sir. 

Herbert Meek for the plaintiff describes the ac-
cident as follows (Case, p. 24) : 

"Q. That was the first time you sa,v it? A. 
yes, it just come past, cars were passing, they 
Just come past the end of the truck and I saw 
Steve standing on the back. 

"Q. Is that the first time you saw him? · A. 
T~,at was the second time I saw him that day. 

Q. _No, I mean was that the first time you 
saw him on that particular trip?' A. Yes. 

"Q·. And how far away was the automobile 
when you first saw it? A. On the other side 
of the road. 

"Q. That w·as the first time you saw it. So 
you don''t know whether Steve had been sit-
ting down before that or not, do you? ' A. He 
was standing up from the time I saw him until 
he fell off. 
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"Q. And how far did the car travel before 
he fell off? A. Just made the turn and he fell 
off and it went up about three-quarters of a 
block and it stopped. 

"Q. The driver didn't indicate that he knew 
that Steve had fall en off the truck, did he? A. 
No. 

"Q. And went right along. How fast was 
this car going at the time it turned the corner? 
A. It was going about fifteen 1niles an hour. 

"Q. Fifteen miles an hour. And how fast 
-did it go the same rate of speed right along 
until it finally stopped? A. No. After the 
jerk it started up again, he started from low 
speed and then the truck driver stopped him. 

"Q. Well, I see. Steve fell off when he 
turned the corner, didn''t he? ' A. Yes." 

and he further testifies (Case, p. 26): 

"Q. Just show us if you can how much of 
a jerk it was. A. Like as if he put the brakes 
on and then he started off again. 

"Q. Like as though he put the brakes on? 
A. Yes, but it didn't bring it to a stop. 

"Q. As though he was going to slow up, is 
that what you mean? A. Yes. 

"Q. You have seen automobiles on the ~treet 
where the driver puts the brakes on slightly 
and then takes the brakes off and starts up 
again, is that right? ' A. Yes. 

"Q. You have seen that many hundreds of 
times? A. Yes, but this time it wasn't like 
that. It was more quick. 

''Q 1• Came to a quicker stop, did it? A. It 
didn't come to a stop. It just went like that 
and kept on. 

'~Q. It slowed up quicker? A. Yes.'' 

Stanley Gutowsky testified (Case, pp. 109-110) : 

"Q. Did you have any trouble with your 
brakes that morning? A. No, sir, I did not. 

"Q. Did you have any trouble wit~ your 
brakes at any time that day? ' A. No, sir. 

"Q. Now, after you got the gas, ,vhen you 
started out did you observe where Steve was 
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when you got back on the truck? ' A. I don 't 
understand you. 

"Q. Did you see where Steve was when you 
got back on the truck? A. vVhen I got back 
on the truck? 

"Q. After you got your gas you got back on 
!he truck, where was Steve then? A. He was 
in front by the cab, because he had this much 
room in front, the ice box was on that side 
and you had about this much room on this 
side. He was standing next to the cab there 
when I told him to get off. 

"Q. Yo~ say you saw him get off, did you? 
A. Yes, sir, I did. 

"Q. Now, when you started off, after getting 
gas, where was Steve then after he had gotten 
off of the truck, as you say, where was he 
when you started off? A. vVhy, he got off and 
he walked by the door there, and then I started 
off, and that is all I remember there. 

"Q. And from the time you started off until 
you saw him in the road did you see him in 
between that time at all? A. No. sir: I did 
not. · 

"Q. Did you know that Steve was on your 
truck? A. I did not. 

"Q. From the time you left the gas tank 
until the accident? A. No, sir." 

and further testified (Case, p. 111): 

"Q. I mean !o say, did anything happen to 
your automobile, any change in motion or 
anything of that sort? A. No, sir. ' 

. "Q. Well, how did you go around there, in 
h1g,h, low or what? ' A. High speed. 

"Q. What? ' A. High speed. 
"Q. How fast did you go around that cor-

ne~? A .. About ten or twelve miles an hour. 
Q. Did you hear any noise when you went 

arou~d that corn_er, did you hear any holler 
or}101se _of any lnnd ?' A. No, sir; I did not. 

Q. Did the car give any jerk when you 
went around the corner? A. No, sir; it did 
not.', 
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David Lynch testifies (Case, pp. 128-129): 

"Q. Now, when you got out to the gas tank 
just tell us what happened there that you saw 
and heard in reference to Steve Doryk. A. 
When I got out to the gas tank this boy was 
sitting on the front seat. And Stricky handed 
me the hose, just as he pulled-

"Q. Stricky is who? A. The driver. 
"Q. Do you mean Stanley Gutowsky? A. 

Yes. He handed me the hose and I put the 
hose in the tank and he pumped the gas in. 

"Q. Where is the tank on this Reo speed 
wagon? A. Right in the front, right under the 
seat. 

"Q. Go ahead. A. Rather in front of the 
driver, not under the seat, right in the front 
where he drives. And this boy was sitting in 
the front, and as I say-as Stricky was pun1p-
ing in the gas I was holding the hose, and we 
filled the tank with gas and Stricky said to 
this boy, he said, you had better get off; and 
the child didn't say no more, and Stricky got 
on the car, and the kid got off, and that was 
all I seen of him, and that is all I know. Un-
til ----< 

"Q. Did you see this boy, Steve Doryk , after 
the automobile started?' A. :No, sir. 

"Q. After you left the plant up to the place 
where the accident happened about how fast 
did the car go? A. The car that I was riding 
on do you mean J · 

"Q. Yes. A. When he made the turn? 
"Q. Well, up to the time he made the turn 

how fast did he go? A. Well, he couldn't go 
very fast on account of a hill there, see? You 
have got to make a grade, there is a hill, I 
should judge about twelve or thirteen miles an 
hour, fifteen miles an hour at the most. 

"Q. When you made the turn how fast did 
it go? A. About ten or hvelve miles an hour. 

"Q. Did you hear any noise or holler or 
alarm of any kind when he made this turn? 
A. No, sir. 

"Q. What happened after that? A. Why, 
we went up about one hundred feet and there 



"'' ~S a Mack truck coming down, and he 
po~nted, he said, see what you done; and the 
driver looked back and he seen this kid lay-
ing in the road, and he pulled to the curb 
and he run back and I run after him and he 
picked this boy up, and it was this little fel-
la~ that got off the front of the truck that was 
laying there. So-

"·Q. And up to that time fro1n the time you 
left th~ gas tank did you have any knowledge 
that this hoy was on this truck? ' A. I did not 
myself; no, sir." 

Abraham Schwartenberg, the president of the 
defendant company, testified (Case, p. 143) : 

"Q. Were you at the plant when this ice box 
,v~s loa~ed on to the truck? A. No, I was not. 

Q. Did you see this ice box loaded on the 
truck? A. No, I did not. 

"Q. Did you see the plaintiff Steve Doryk at 
yo~r plant that !Dorning? A. No, I did not. 

Q. At any hme that morning? A. That 
morning, I did not." 

He further testifies (Case, p. 145) : 

'_'Q. Why didn't you stop and tell your 
driver to put those boys off the truck? A 
Why didn't I stop? Well, it wasn't possible t~ 
stop there. 

"Q._ Wh_y wasn't it? A. Why, because you 
are right 1n traffic going up the bridge. That 
would not be a proper way to stop. 

"Q. Well, you could stop there, couldn't 
you? A. I couldn't; no, sir. All I did I pointed 
my finger and I hollered at him to get rid of 
the kids.'' 

Stanley Gutowsky testifies ( Case, p. 117) : 

"Q. Well, how about Abe Schwartenberg? 
A. He was not there. 

"Q. He .wasn't there? A. No, sir. 
"'Q. Wasn't ther_e at any tiine that morning? 

A.,,He was th_ere 1n the morning, but he left. 
Q. What hme? A. Come in around seven 

- he left there about half-past seven. 
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"Q. In the n1orning? A. Yes, sir. 
"Q. Did you see hin1 back there again that 

morning? A. No, sir, I did not. 
"Q. Didn't see him at all? ' A. No, sir. 
"Q. I suppose it was an absolute rule not to 

have anybody on the truck, isn't that so? A. 
Nothing but my helper." 

And Stanley Gutowsky further testifies (Case, p. 
116): 

"Q. So that, isn't it a fact, Stanley, that if 
you needed somebody to help you on the 
wagon, that the boss would let you get one of 
these youngsters, and at the end of the day 
pay them a quarter, or half a dollar for being 
with you, isn't that true? A. vVhy, no, he 
didn't allow me to have any kids on the truck. 

'·'Q. For instance, Herbert Meek, didn't he 
ever help out on the truck? A. Why, when I 
got downtown with two or three cases on then 
I would take a kid with me; the boss never 
sees me do it. 

"Q. Isn't it a fact that you used to take these 
boys with you sometimes and the boss would 
pay them when you told him that these lads 
helped you during the day? A. No, sir. 

''Q. And isn't it a fact that you would some-
times pay them with money, that is the boss 
or bookkeeper, isn't that so? A. No, sir. 

"·Q1
• And isn't it a fact that sometin1es you 

drivers would pay the1n by giving them a 
couple of bottles of soda water? A. No, sir. 

"Q1
• Do .J understand you that it was a hard 

and fast rule that you were not to have these 
kids on the truck? A. That is right." 

David Lynch testifies (Case, p. 131): 

"Q. Mr. Lynch, when you left the plant that 
morning was Mr. Abe Schwartenberg there? 
A. No, sir. 

"Q,. Had he been there that morning? A. I 
did not see him. 

"Q. And you were there how long? · A. I 
came in the plant about ten o'clock, or a little 
after ten, and I left the plant at eleven-thirty." 
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P 'OINT I. 

N ·o negligence was show 1n on the part of 
the corporate defendant. 

A 1notion was made for nonsuit on this ground 
(Case, p. 102). This plaintiff claims he was hired 
by the chauffeur to help him in delivering bottles. 

In Glowacky v. Sheffield Farms Co., 134 Atl. 674 
(Oct. 18, 1926), our Supreme Court had a similar 
situation to deal with, and it held: 

"Motor truck owner held not liable, under 
Deat~ Act, for death of boy hired by chauf-
feur 1n defiance of owner' 's orders and without 
its knowledge." 

There was no act or omission on the part of the 
driver of the truck that can be described as neg-
ligence. There was no unusual happening in the 
operation of the automobile. Automobiles are 
subject to the conditions of traffic, the condition 
of the road, and have to be driven on uneven sur-
f aces and along irregular routes. The plaintiff 
says that the : automobile jerked and threw him 
off ( Case, p. 97) . 

In the case of Hughes, et al. v. Murdoch Storage 
& Trans{ er Co., 112 AU. 111, it is held: 

~'Where ordinary truck driver invited or 
permitted a third person to ride on the truck 
such third person assumed whatever risk ther~ 
,vas in riding on the truck and whatever risk 
!hat might arise from his alighting and leav-
ing the truck, and could not recover from the 
master by reason of such driver's conduct in 
negligently starting the truck before he was 
off, such third person being a trespasser, even 
though a boy 14 years of age." 

In the case of Zampella v. Fitzhenry, 117 Atl. 
711, it is held: 

'''Where a l5-year-old boy, invited to ride 
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by the driver, was thrown from defendant's 
motor truck and injured, defendant was not 
liable under the doctrine of respondeat supe-
rior, notwithstanding the boy's infancy , as th e 
act of the driver in inviting the boy to ride was 
not within the scope of his employment." 

In the case of Perrin, et al. v. Glass port Lumber 
Co., 119 Atl. 7191

, it is held: 

"Where the driver of a truck carrying ma-
terials was sent by his en1ployer to do plaster-
ing, and on completing the work started the 
truck on the return journey while a boy 2 
years and 11 months was upon it, and the boy 
was injured by falling off within a short dis-
tance without the driver's knowledge, the acts 
of the driver in permitting the boy to ride ,vere 
outside the course of the employment, and the 
employer was not liable." 

You cannot spell negligence out of the fact that 
an automobile jerks. There probably never ,vas 
an automobile that did not at times so move but 
that it could be characterized as a jerk. 

Herbert Meek describes the actual happening of 
the accident (Case, p. 31) : 

"Q. Now you say ten. It might have been 
a little slower, might it not? A. No. He made 
the turn and he was starting up and then he 
went-it like caught when Tiff got thrown off 
and then he went until the driver stopped him. 

"Q. You say that he had to make a turn 
going around two corners. · What street is that 
on, the two corners? A. It ain't two corners. 
He had to turn this way and then back straight . 
again on Laurie Street. 

"Q. He just made one turn, didn't he? A. 
He had to swing north to clear the point and 
then he swung east to straighten the car . . 

"Q. Then there is just one turn, isn't there? 
He just turned around a corner, didn't he? A. 
Yes. 

"Q. He didn't make two turns, did he? A. 
When he was straightening up for east, that is 

• 
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when Tiff fell off, to come east on Laurie 
Street." 

Even assuming that plaintiff was an invitee on 
the truck (which we urge he was not), nothing in 
the conduct of the driver or in the movement of 
the truck was shown from which negligence can 
be inf erred. 

"Negligence is never presun1ed, but 1nust be 
proved, and the burden of proving it rests 
upon the party alleging it." 

Tobias v. People's Ry. Co., 80 Atl. 359. 

"Negligence is a fact which must be shown. 
It will not be presumed. There is always a 
presumption against negligence and in favor 
of innocence. The doctrine or maxim res ipsa 
loquitur is not applicable to the facts of this 
case." 

Alvina v. Public Service Ry. Co., 117 AU. 
709. 

"Negligence is a fact which must be proved. 
It will not be presumed." 

McCombe v. Public Service Ry. Co., 112 
Atl. 255. 

"The mere fact of an injury will not raise 
a presumption of negligence." 

Nelms v. Pennsylvania R. Co., 109 Atl. 673. 

"Negligence is a fact which must be shown. 
It will not be presumed. There is always a 
presumption against negligence.'' 

Ryan v. Public Service Ry. Co., 128 Atl. 158. 

"To sustain a cause of action based on negli-
gence, the testimony must be such that negli-
gence may be reasonably inferred. Negligence 
is a fact which must be shown. It will not be 
presumed." .. 

Donus v. Public Serviice Ry. Co., 133 AtI. 
196. 
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"From the 1nere happening of an automo-
bile accident no presumption of negligence 
arises.'' 

Ferrell v. So/ski, 123 AU. 494. 

In the case of Morehouse v. Morehouse Bros. Co., 
122 Atl. 79'1, it is held: 

"Where a corporation was organized to deal 
in building materials and to do construction 
work, and its president and general manager 
directed his son to use the company's auto-
mobile · on a pleasure trip, the co1npany was 
not liable for injuries caused by negligent 
driving by the son." 

POINT II. 

Plaintiff was guilty of contributory neg-
ligence. 

A_ motion for nonsuit was made on this ground 
(Case, p. 102). 

Plaintiff claims he was not a trespasser and he 
was actually on the truck by virtue of his employ-
ment. The proofs showed that he lived back of 
defendant's plant, was always hanging around the 
plant, getting on the trucks for a ride when he 
could. However he may have gotten on the truck, 
after he was warned to get off and did actually get 
off ( Case, p. 131; p. 110), the fact is that the boy 
fell off the truck as a result of s01ne act of his own. 
He did not hold on to the ice box, for if he had, 
he would not have fallen off. He claims he had 
ridden on trucks before. He knew how automo-
biles stopped, started and jerked. On almost any 
truck going through the city you can see boys 
hanging to something at the rear of the truck just 
as this boy was hanging. If they should let go 
they would fall off, just as he fell off . 

The driver did not do anything to make him let 
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go. The owner of the truck did not kno,v the boy 
was on the truck. On the undisputed evidence the 
boy was guilty of contributory negligence because 
he placed himself in a position where he says he 
had to hold on, and then failed to hold on. 

POINT III. 

There should have been a nonsuit because 
plaintiff claimed to be an employee. 

A motion for nonsuit was made on this ground 
(Case, p. 103). 

It should have been granted. Under Chapter 95, 
Laws of 1911, the Workmen's Compensation Act 
is exclusive under the proofs in this case. The 
claim of this boy is that on the day of the accident 
he was working for def end ant. He claims he had 
frequently worked for the def end ant. According 
to his story, he was not a casual employee but was 
hired at regular intervals, particularly on Satur-
days. If his story is true then his remedy is an 
exclusive one under the W orkmen' 's Compensation 
Law. He was either an employee or a trespasser 
on defendant's truck. If he is an employee then 
we submit that his relationship cannot be twisted 
into an implied invitation. On the motion for 
nonsuit it was error for the Court to refuse the 
request of def end ant on this ground. 

POINT IV. 

T'he Trial Court should have directed a 
verdict for defendant. 

Motion for direction of verdict was made on 
the same grounds as motion for nonsuit (Case, 
p. 146). It was error for the Court to refuse this 
request. 
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At the close of the whole case it clearly appeared 
that so far as the corporate defendant is concerned 
the plaintiff occupies no better position in law than 
that of licensee. 

In Faggioni v. We 1iss, 99 N. J. L. 157, it is held: 

"The driver of a private vehicle O\ves no 
duty to a trespasser or mere licensee thereon, 
except to abstain from acts willfully injurious; 
and this rule is applicable not only when such 
trespasser or licensee is an adult, but also, in 
the case of inf ants even of tender years. 
Danbeck u. New Jersey Traction Co., 57 N. J. 
L. 463, and Solomon v. Public Service Railway 
Co., 87 Id. 284, distinguished.,, . 

In Lu.ivin v. Dopkus, 94 N. J. L. 64, 108 at 86,2, 
it is held: • 

"Persons soliciting one for the use of his 
automobile to take them to picnic grounds and 
return are mere licensees, to whom he O\ves 
only the duty of refraining from wantonly or 
willfully injuring them." 

There is a long line of decisions in New Jersey 
and elsewhere, holding that the motion of a vehicle 
in travelling whereby one is thrown off or injured 
cannot be held to be negligence. Those are things 
to be expected. They are not unusual. 

Chic 1ag10 B. & O·. v. Lampwa'n, 25· L. R. A. 
( N. S.) , 217. 

In the case of Sw 1inlc v. Philadelphia Rapid 
Transit Compainy, 120 Atl. 827, it is held: 

"An injury to a passenger by the ordinary 
opening or closing of a street car door, though 
done hy an employee of carrier, is not suffi-
cient to charge the latter with negligence, si1;1-ce 
the presumption is such employee was acting 
within the proper line of his duty." 
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In the case of Callis v. United Rys. & Elec:tric Co., 
97 Atl. 715, it is held: 

"P'laintiff's testimony that he fell when the 
car made a 'sudden jerking movement for-
ward' does not sho-w that the 1novement was 
unusual or extraordinary, nor does the fact 
that he was thrown by such n1ovement." 

In the case of Delaney v. Buffalo · R . . & P. Ry. Co., 
109 AU. 605, it is held: 

"Injur~ to a _passenger, by lurching : of rail-
way t~a1n on ,vhich she was riding when 
rou~d1ng a curve, raises no presumption of 
negligence by the carrier, since the accident 
':as not connected with means of transporta-
tion, and the burden of proving negligence is 
on the passenger. 

"The passenger's testimony that the lurch 
of th~ ~rain in rounding a curve, whereby she 
·was InJured, was terrific, does not make out 
a p~ima f acie case of negligence against the 
carrier, especially where it appears that the 
other passengers and the dishes in the buffet 
were not disturbed." 

POINT ' V. 

The Trial Court should have instructed 
the jury: 

"The jury is instructed to bring in a finding 
whether the plaintiff Steve Doryk at the time 
of the accident, was an employe~ of the de-
!endant company and was actually per£ orm-
1ng a duty for the def end ant at the time of 
the accident." 

This was a proper request under the issues in 
this case. The Court did charge the jury (Case,. 
p. 153). 

"The driver sa1·d h h t at e invited this boy 
fo:r· the purpose of assisting him in moving 
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the boxes that ,vere on that truck, and that 
he brought the boy on the truck, fro1n \vhere 
the boy had gotten on, to th is bottl ing estab-
lishment." 

In view of the above it was error for the Cour t 
to refuse to charge as requested. 'This was. a juris-
dictional question. If the jury found that plaintiff 
was an employee, then, manifestly the Court w as 
without jurisdiction. 

POINT VI. 

The Trial Court should have instructed 
the jury: 

"The jury is further instructed to find 
whether the e1nploy1nent of Steve Doryk was 
at the time of the accident a mere casual em-
ployment or whether he was a regular en1-
ployee.',, 

It was error on the part of the Court to ref use 
this request. It was one of the issues in the case. 
The plaintiff claimed he was a casual employee. 
The def end ant was entitled to a definite finding 
on this point. 

POINT VII. 

The - Trial Court should hav ·e instructed 
the jury: 

"If the boy was not an employee at the time 
of the accident he cannot recover in this case." 

It was error for the Court to refuse this request. 
The alleged invitation to ride was based upon em-
ployment. The employment, to make plaintiff 
other than a licensee or trespasser, must have been 
an employment by def end ant. The def end ant 
was, there£ ore, entitled to the charge as requested. 
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POINT ' VIII. 

The Trial Judge erroneously charged the 
jury: 

"But, if the boy ,vas on that truck, and on 
that truck as an invitee at the tiine of the 
accident, then was there such conduct upon 
the part of the defendant that was action-
able negligence? Was this boy thrown off 
the truck as a result of such an act, in the 
handling of that car, upon the part of the 
driver of that car, that a reasonably pru-
dent person would not have been guilty of 
under the time, place and circumstances or 
did he fail to do anything which a rea~on: 
ably prudent person would have done under 
the time, place and circumstances, which 
was the cause of the throwing off of this 
boy?" 

The plaintiff's theory was not that of invitation. 
He opened his case to the jury and tried his case 
on the theory that the plaintiff was an employee-
not such an employee, he claimed a.s came within 
the terms of the Workmen's Compensation Law, 
but nevertheless, an employee and not an invitee. 

We submit it was error for the Trial Judge to 
so charge. This leaves to the jury the question of 
liability on the part of the def end ant if the driver 
did something that a reasonably prudent person 
would not have done. It eliminates contributory 
negligence, invitation, employment and all the 
other issues in the case. 

POINT IX. 

The Trial Judge erroneously charged the 
jury as to the alleged invitation to plaintiff ': 

"Was that boy there as an invitee of Mr. 
Schwartzenherg, as president of the com-
pany, as I say, either expressly from Mr. 
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Schwartzenberg, or from the driver in such 
a way that Mr. S.chwartzenberg, having full 
knowledge of it, that the act of his employee, 
the driver, was his act, the same as though 
he was the one encouraging and inviting and 
inducing the boy to be on the truck? That 
is the question." 

We respectfully urge that a corporate defend-
ant cannot be bound by an implied invitation on 
the part of its president. Mr. Schwartzenberg him-
self might be hound by an implied invitation on 
his part but a corporation certainly could not. 
(:See cases cited under Point I.) 

POINT X. 

The Court admitted illegal evidence on 
behalf of the plaintiff. 

Over objection the Court allowed the following: 

"Q. At ·Maple and Smith Street what hap-
pened there? A. The driver stopped the truck 
and Martin Doryk and another lad jumped on 
and we started up, and as we were leaving 
there - we crossed the temporary bridge and 
just as we were going off the planks-

"Mr. Turner: I object to that on the ground 
that it is immaterial and incompetent and ir-
relevant. This relates to some time prior to 
the alleged accident. 

''Mr. Toolan: It is the same morning and 
we will show -

"The Court: I will allow it. You may take 
an exception. 

"Mr. Turn~r: I pray an exception. 
·'A. (Cont.) And just as we were going off 

the plank on to them brick that was laid, the 
brakes locked, and on the other side of the 
railing -

'~Q. vVhat happened when the brakes 
locked? A. The two wheels stood stiff and 
slid. 
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"Q. What happened to the truck? A. The 
trutk stopped with a jerk." 

This was error. The alleged happening occurred 
earlier in the day on the date of the accident. The 
happening of the accident is not shown in any 
way to have had anything to do with the brakes. 
The proof is that the brakes were in perfect con-
dition. 

This illegal evidence was offered by plaintiff and 
used by him in his argument as accounting for 
the happening of the alleged accident. 

\ 

PO.INT XI. 

The Trial Court erroneously perJni tted 
Joseph Doryk to testify as to a conversation 
with the driver of the truck. 

The testimony above referred to appears (Case, 
p. 164): 

"Q. Speak out. I can't hear you. A. Steve 
~the driver called Steve and said come on. 

"Mr. Turner: I object to what the driver 
told Steve on the ground it is incompetent and 
not binding on the def end ant. 

"The Court: Objection overruled. 
"Mr. Turner prays exception. 
'''A. He called Steve, he said, 'Come on, 

take the empty cases off, we have got to hurry 
up and go to Carteret.' All of us went out and 
got a big white ice box and we put it on the 
truck, all of us put it on the truck and then 
Steve was on the back, there was a little space, 
enough for Steve to stand, or somebody to 
stand, about eight inches wide, and about as 
long as the truck, and then he got on there, 
he got his gas full, tank full and then he start-
ed out."' 

In Stults v. East Brunswick Co., 48 N. J. L. 597, 
it is held: 

lU 

"The sa1ne may be said in respect to the ob-
jection to the refusal to admit testimony as to 
what certain persons-one the engineer of the 
company, another the superintendent, and the 
third a toll-gate keeper-said when the witness 
complained to them of the condition of the 
road. It may be added that it does no t appear 
that the statements of those persons upon the 
subject, whatever they might have been, were 
made under such circumstances as to be bind-
ing upon the company." 

In Blackman v. West Jersey Co., 168 N. J. L. 1, it 
is held: 

"Only such words as are spoken, or such acts 
as are done, by an agent, in the execution of 
his agency, are admissible in evidence against 
his principal." 

POINT XII. 

The T'rial Cou1.--t erroneously adm.i tted evi-
dence of a conversation between the driver 
of the defendant's truck and one Herbert 
Meek. 

The above appears (Case, pp. 12-13): 

"Q. What was 'Stricky' or the driver doing 
at the time you saw hin1? A. He stopped his 
truck and he was just getting out to go in the 
store, and he told-

"'Mr. Turner: I object to what he told on 
the ground it would not be bind ing upon the 
defendant. 

"'Mr. Toolan: I think we can show what the 
driver said to them. I do not think it comes 
within the line of the case of Blackman v. The 
Railroad. 

"The Court: ,vhy is not that competent? 
"Mr. Turner: Anything the driver may have 

told is not binding on the defendant. 
"The Court: On the question of invitation? 
"Mr. Turner: Yes, sir. 
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"The Court: Objection overruled. 
"Mr. Turner: Prays exception. 
"A. He asked us if we wanted to take a ride 

around town with hiin and we agreed. And 
·when he come out-" 

This comes within the rule in Blackman v. West 
Jersey Co., 68 N. J. L. 1 

It is respectfully urged that the judgment 
of the Supreme Court ~ers' 

Attorney and of Counsel with 
Defendant-Appellant. 
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BRIEF FOR DEFENDANT-RESPONDENT. 

Facts. 

The accident involved in these two appeals oc-
curred at the corner of Northfield Road and 
Gregory avenue, West Orange, on July 13th, 
1925, around ten o '_clock in the morning of that 
day (21 and 22). The automobile, driven by the 
plaintiff Katz and owned by the plaintiff Okin, 
·was proceeding east on Northfield Road toward 
Newark and was struck by a motorcycle going 
south on Gregory avenue, the motorcycle being 
the property of the defendant named in these two 
appeals (17 ). 

At the conclusion of the entire ca'se, the Court, 
the Honorable Edwin C. Caffrey, Common Pleas 
Judge, before whom the cases were tried, di-
rected verdicts in favor of the defendant, on the 
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ground that it was shown by uncontradicted 
proof that Martin, who at the time of the acci-
dent was driving the defendant's motorcycle, had 
departed from the instructions given him, so that 
the relation of master and servant did not exist 
at the time of the collision, sufficient to hold the 
def end ant on the doctrine of respond eat superior. 
The Supreme Court, on appeal, affirmed the 
Essex County Court of Oommon Pleas, the opin-
ion appearing in full in the state of the case, 
at pages 95, et seq., and these two appeals are 
from the judgments of affirmance by the Supreme 
Court. 

The propriety of the Trial Court's rulings in 
directing the verdicts in favor of the defendant, 
is the only question before this Court on these 
appeals and we ·believe that an examination of 
the record will show that the ruling was proper 
and that these appeals should be dismissed~ 
William Martin was operating the defendant's 
motorcycle when the accident happened and as 
the result of the accident, he was killed. On 
the morning in question, he was told by David 
A.. Depue, the president of the defendant Com-
pany, which makes wholesale brake linings, to 
take a '~rake lining cutter from the Company's 
place of business, 87 Halsey street, Newark, New 
Jersey, to Barone & Tordell at Valley and Forest 
streets, Orange, N e·w Jersey, to wait for the 
cutter to be repaired and bring it back as soon 
as possible (77 and 78) .. He ·was. given these 
instructions at nine-fifteen in the morning and 
never returned. The place where the accident 
happened, Northfield Road and Gregory avenue, 
·was in West Orange, about a mile and four-
tenths from Barone & Tordell 's shop (79) and 
northwest of it (89). 
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David A.. Depue testified first for the def end-
ant Company and said, pages 77 and 78: 

'' Q A.re you connected wit~ th~ Essex 
Sales Company, the defendant 1n this case 1 
A. I am. 

Q What is your relation with the com-
pany 1 A I am president. . 

Q Where does your company do busi-
ness 1 A. 87 Halsey street, Newark. 

Q Was it there on July 13, 19251 A It 
was. . 

Q What ,vas the business of the com-
pany f A. Wholesale brake lining s, prin-
cipally. 

Q Were you in your office that day 1 A. 
I was. 

Q Did you employ William Martin? A 
I did. 

Q He was a boy of about eighteen f A 
Yes. 

Q A.nd he was in your employ that day 1 
A Yes. 

Q How long had he been in your employ 
up to that time 1 A. About four months. 

Q What was his job? A. Delivery and 
picking up brake bands.'' 

Regarding the instructions which he gave to 
Martin on the d,ay in question, he said, pages 78 
to 80: 

'' Q Did .yon give Martin anything having 
to do with your company on that motorcycle 
on July 13, 19251 A. Yes. 

Q What did you tell ~it? to do? A I 
told him to take a brake hn1ng cutter up to 
the firm · of Barone & Tor-dell in West 
Orange, wait for the cutter to b~ repaired 
and bring it back as soon as pos-srble. 

Q What time did you tell him t A 9 :15. 
Q Did he ever come back! A No. 
Q Did you subsequently learn that he had 

been in a collision! A Yes. 
Q Did you go to the scene of the acci-

dent 1 A I did. 
Q About when did you get there, do you 

know·f A About a quarter hef ore eleven. 
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Q With refe-rence to Barone & Tordell 's 
place, where was it 7 A A mile and four-
tenths from the intersection of Gregory ave-
nue and Northfield Road; that is the distance 
from the shop to the intersection. 

Q Had your company any business on 
July . 13th which required the presence of 
Martin at Gregory avenue and ·Northfield 
Road, West Orange 7 A . We did not. 

Q Had you ever gone from your place of 
business on Halsey street to Valley street, 
Orange, where Barone & Tordell 's shop ,vas, 
by motor or motorcycle 7 A Yes I have 
driven that distance. ' 

Q Did your course, or does the course or 
did the course between those two places t~ke 
you to Northfield Road and Gregory avenue, 
West Orangef A It does not. 

Q You say that you instructed 1'1artin as 
to what to do with reference to the brake 
lining cutter! A I did. 

- Q Was anybody present when you gave 
him those instructions 1 A There was. 

Q Who was that! A William Culbert. 
Q Is he st~ll in your employ! A He is. 
Q When did you learn of this accident 7 

A About 10 :30. . 
Q Ten-thirty! A Yes. 
Q Had you, prior to learning of that had 

any telephone talk with Barone of Ba'rone 
& Tordell 1 A I had. 

Q Do you know ,vha t time that talk was 1 
A About, yes. 

Q What time~ A About 10:15." 
On his cross examination, Mr. Depue said, 

pages 80 to 81 : 
"Q You are acquainted "'Tith the locality . 

of this accident, are you~ A I am. 
Q And. the street running immediately 

parallel with Northfield Road and immedi-
ately north of Northfield Road, is Mt. Pleas-
ant avenue1 A Yes. 

Q If two persons ,vere coming along 
Gregory avenue from Mr. Pleasant avenue 
toward .N orth:field Road, that person would 
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then be heading tffward or in the general 
direction of Barone & Tordell 1 A He 
would be going south. 

Q Can't you answer my question yes or 
no 1 A Generally, yes. 

Q Specifically. A He would never 
reach Barone & Tordell 's if he kept going 
straight ahead. 

Q It could have been on his way to Ba-
rone & Tordell 's 1 A Yes. 

Q In fact, it is as direct a way as there 
j s to Barone · & Tordell up Northfield Road, 
isn't it f 

J\1r. Studer: I object, because that as-
sumes a right to be in West Orang ·e. 

The Court: I ,vill overrule the objection. 
The Witness: From Mr. Pleasant ave-

nuef 
Q Yes. Along Gregory avenue to 1'1t. 

Pleasant avenue. A It is as direct as any 
other. 

Q Did this boy Martin ever use the 
motorcycle for his own purposes ,vith your 
consent 1 A No. 

Q Positive about that f A Positiv e. 
Q Where was the motorcycle deposited f 

A 34 Essex street, Newark. 
Q Did he ever drive home with it 1 A 

Not to my knowledge. 
Q Do you know where this boy Martin 

lived 1 A· Sussex avenue. 
Q Is Essex street anywhere near Sussex 

avenuef A No. 
Q But you re•member specifically that you 

told him to have this brake lining cutter 
fixed at Barone & 'rordell 's 7 A I do. 
. Q Did you tell him anything else at tha t 

time 1 A I told him to wait for it until it 
was finished and bring it back. 

Q Was this boy always prompt in his 
errands 7 A Yes.'' 
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William F. Culbert, corroborated what Mr. De-
pue had said regarding instructions given by him 
to Martin, _ his direct testimony being, page 84: 

'' ·Q Mr. Culbert, do you work for the 
Essex Sales Company 1 A Yes, sir. 

Q In -what capacity 1 A Service man-
ager. 

Q Did you ·work for the Essex Sales 
Company on July 13, 1925? A Yes, sir. 

Q w ·ere you present that morning at that 
place of business at the time J\!Ir. Depue gave 
some instructions to William Martin? A 
Yes, sir. 

Q Did you hear the instructions he gave 
Martin 1 A I did. 

Q What did he say? A 'Go to Barone 
& Tordell 's for the brake lining cutter and 
have it repaired, wait for . it and bring it 
back.' 

Q Did he ever come back W A No. 
Q What time was that W A About a 

quarter-past nine.'' 

On cross examination, Mr. Culbert said, pages 
84 to 85: 

'' Q What time? A About a quarter- . 
past nine. 

Q Where were you at the time 1 A At 
the bench desk at the office. 

Q How far from Mr. Depue were you? 
A About two feet. 

Q What were you doing? A Making out 
an order. 

Q And listening to J\1r. Depue at the 
same tjme W A Yes, sir. 

Q How long have you been in the employ 
of the Essex Sales Company 1 A Since 
July 6, 1925. 

Q Since the 6th of July? A Yes, sir. 
Q What words did he use 1 A 'Go to 

Barone & Tordell 's, have this brake lining 
critter repaired and bring it back ·when he is 
finished with it.' 

Q Can you repeat any other part of .the 
conversation that took place between J\{r. 
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Depue and young Martin at that till).e~ A 
No, sir. . , · 

Q Was • there any other thing said at that 
time ;but those words? A No, sir." 

Mark J. Barone of Barone & Tor dell also tes-
tified on behalf of the defendant, saying, pages 
86 to 87: 

"Q Mr. Barone, where is your place of 
·business? A At Valley and Forrest streets, 
Orange, New Jersey. 

Q . What was your business on July 13, 
1925? A General repair business. 

Q Did you at that time do general repair 
-work for the Essex Sales Company among 
other customers? A Yes, sir. 

Q On the morning of July 13, 1925, did 
a boy, William Martin, come to your place 
of business with some kind of a machine? 
A Yes. 
. Q Did you take it from him 1 A Yes, 

sir. 
Q What _ did you do with it? A I drilled 

sonie holes in it to fasten to· an angle . iron 
platform. 

Q Was that repair work? A Yes. 
Q Did this boy help you W A Yes, sir, it 

was a cumbersome job and he helped me. 
Q Did he stay until you drilled the holes? 

A_ Ile stayed until I drilled the holes; he 
didn't ·wait until I got through. 

Q I-low long before you finished did he 
leave, if you remember? A Five minutes. 

Q Do you know ·where he went? A I 
do not. 

Q About what time did he get there, do 
you know? A Between half-past nine and 
ten. · · 

Q And did you ever -see him again? A 
No, sir." 

He ·was not cross examined by the plaintiff's 
attorney, but after the plaintiff had rested, Mr. 
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Barone was reealled ·by the Court and gave the 
following evidence, page 89: 

'' Q Mr. Barone, do you know ·where 
Northfield Road and Gregory avenue inter-
sect f A Yes, your Honor. , · 

Q How far is it from your place of busi-
ness f A A little over a mile. 
By Mr. Stud er. 

Q Is it west or east of your place of 
business? A It is northwest. 

Q Is that toward Newark or toward West 
Orange? A It is to-ward Montclair.'' 

The testimony above recited ,vas the only tes-
timony given with reference to J\1artin 's author-
ity to bind the defendant and H was entirely 
uncontroverted, either by cross examjnation or 
by direct testimony offered on behalf of the 
plaintiffs. At the conclusi~n ·of the entire case, 
the following motion 'Yas made for the defend-
ant, pages 89 to 90: 

'' Mr. Studer: If yo.ur Honor please, I 
respect£ ully move for the direction of a ver-
dict on the ground that there is uncontro-
verted testimony here that the chain which 
linked J\1artin to the Essex Sales Company 
was broken when, from the testimony, it ap-
p_ears that. he ~as in West Orange at the 
time of this accident. It is uncontroverted 
th~t he was sent to Orange with the ma-
chine to be fixed, to wait for it and bring it 
back and at the time of the accident he was 
doing none of those things in West Orange. 
What took him there nobody ·knows but 
there is a distinct break in the link and it is 
uncontroverted and I think within the cases 
it presents -a question for the Court and not 
for the jury. 

The Court: The testimony indicates that 
the h bor le_ft the ;Essex Sales Company at 
9 :lu with instructions to remfdn at the Ba-
rone place until the cutter was repaired. He 
left five minutes before the job ·was finished 
and went in a direction toward J\fontclair. 
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What have you to say as to the continuity of 
performance under the employ of the de-
fendant company?" 

After hearing some argument, Judge Caffrey 
said, page 91: . _ 

'' The Court: I am inclined to think that 
the proof is uncontradicted that there was a 
deviation. Under the circumstances, I will 
direct a verdict for the defendant in both 
actions.'' 

THE LAW. 
· The cases a.re many in this Court, as ,vell as 
in the Supreme Court, to the effect that the pre-
sumption that a serv 1ant is engaged in his mas-
ter's business can be overcome by' uncontra.-
dicted proof to the contrary and if so overcome, 
the direction of a verdict is in order and the 
Trial Court f ollo,ved these cases in ruling as he 
did. Withqut quoting from the authorities, some 
of them are: Tischler v. Steinholtz, 99 N. J. L. 
149; Ill[ ahan v. Walker, 97 N. J. L. 304; Oron ecker 
v. Hall, 92 N. J. L. 450; Miss ell v. flays, 86 N. J. 
L. 348; Doran · v. Thompson, 76 N. J. L. 754; 
Michael v. Southern Lumber Company, 3 Ne~r 
Jersey Adv. Rep. 462; Zampella v. Fitzh enry, 
97 N. J. L. 517; ·Evers v. K rou,se, 70 N. J. L. 65.3; 
Kras v. B1,1;rns Bros., 94 N. J. L. 859·; Eldridg e 
v. Calhou .n, 95 N. J. L. 168, and Jenn ings v. Okin , 
88 N. J. L . 659. J\!Ir. Justice Trenchard referred 
to several of these cases in the opinion herein, 
pages 97 and 98, any one of which is sufficient 
authority to nphold the judgments now appealed 
from. There was uncontradicted evidence for 
tJ-ie defendant that Martin, at the time in ques-
tion, was a mile · and a half northwest of where 
he should have been, going south on Gregory 
avenue, which, if he continued in that direction, 
never would have hrought him to the shop of 
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Barone & Tordell (p. 80). There was no evi-
dence to show that he was on his way hack to 
Barone & Tordell 's ·when he was hit and although 
he had been seen going north on Greg ·ory avenue 
by the ·witness Gartland a little while before 
the accident happened, which Gartland also wit-
nessed, there was nothing in these two facts 
from which it could be inferred that he had 
aetually made up his mind to return to Barone 
& Tordell 's and in the a1bsence of some such 
proof, the Trial Court would have been entirely 
unjustified in letting the case go to the jury. 
This is not a case of deviation, but on the other 
hand, it is a case where the servant entirely 
departed from and abandoned his employer's 
service for some other purpose not ·connected 
therewith, the evidence to that effect was clear 
and uncontradicted and warranted no other rul-
ing but tl:iat . which the Trial Court made. 

Reference is made in the plaintiffs' brief to 
the case of Reilly v. Standard Oil Company, 
New York Court of Appeals, 231 N. Y. 301-132 
N. E. 97, as authority for the proposition that 

' this case falls within the "returning to duty" 
doctrine. The Reilly case is distinguished and 
modified in part by a later case in the same 
Court, Fiocco - v. Carver, 234 N. Y. 219-137 
N. E. 309. In that case, the driver of the de-
fendant's automobile was sent from N e,v York 
City to Staten Island and having made a de-
livery there, it was his duty to bring the truck 
which he was driving, back to the defendant's 
garage on the West Side of New York City, 
instead of which he went to the East Side to 
see his mother. When he arrived there, there 
was a carnival in progress, and entering into 
the spirit of it, he filled his employer's truck 
with children and drove them about, finally 
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stoprJing in f rorit of . a pool room. When he 
returned to his truck, the plaintiff was climbing 
up the side of it and the driver ordered him off 
three times. .As the third order was given, the 
plaintiff started to come down, but before he 
could reach the ground, the truck was started 
and his foot was caught in the wheel and in-
jured. Upon those facts, the jury found a 
verdict for the plaintiff. The judgment was 
upheld by - the A_ppellate Division, -but was re-
versed .by the Court of Appeals, Chief Judge 
Cardozo writing the opinion. He said at page 
310: 

'' Tl1e plaintiff argues · that the jury, if it 
discredited the driver's narrative of the 
accident, was free to discredit his testimony 
that there had been a departure from the 
course of duty. With this out of the case, 
there is left the conceded fact that a truck 
belonging to the defendant was in the custody 
of the defendant's servant. - We are re-
minded that this without more sustains a 
presumption that the custodian was using 
it in the course of his employment. Norris 
v. Kohler;, 41 N. Y. 42, 44; Ferris v. Sterling, 
214 N. Y. 249, 253, 108 N. E. 406, Ann. Oas. 
1916D, 1161. But the difficulty with the 
argument is that in this case there is more 
though credit be accorded to the plaintiff's 
witnesses exclusively. The presumption dis-
appears when the surrounding circumstances 
are such that its recognition is unreason-
able. Fallon v. Sw ·ackhamer, 226 N. Y. 444, 
447, 123 N. E. 737. We draw the inference 
of regularity, in default of evidence re-
butting it, presuming, until _ other,vise ad-
vised, that the servant ,vill dis ,charge his 
duty. - We refuse to rest upon presumption, 
and put the plaintiff to ,his proof, when the 
departure from regularity is so obvious that 
charity can no longer inf er an adherence to 
the course of duty. * * * · 

,, 1 e turn, then, to the driver's testimony 
to see whether anything there, whether read 
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by itself or in conjunction with the plaintiff's 
narrative, gives support for the conclusion 
that the truck was engaged at the moment 
of the accident in the business of the master. 
All that we can find there, when we view 
it most favorably to the plaintiff, is a sug-
gestion that after a temporary excursion 
in streets remote from the . homeward 
journey, the servant had at last made up his 
mind to put an end to his -wanderings and 
return to the garage. He was still far away 
from the point at which he had first strayed 
from the path of duty, but his thoughts 
were homeward bound. Is this enough, in 
view of all the circumstances, to terminate 
the temporary abandonment and put him 
hack into the sphere of servicte We have 
refused to limit ourselves by tests that are 
merely mechanical or formal. Reilly v. 
Standard Oil Co. of N. Y., 231 N. Y. 301, 
132 N. E. 97. Location in time and space 
are circumstances that may guide the judg-
ment, but will not be suffered to control 
it, divorced from other circumstances that 
.may characterize the intent of the transac-
tion. The dominant purpose must be proved 
to be the performance of the master's busi-
ness. _ Till then there can be no resumption 
of a relation which has been broken and 
suspended. 

We think the servant's purpose to return 
to the garage was insufficient to bring him 
ha.ck within the ambit of his duty. * * * 
The field of duty once f ors a.ken, is not to 
be re-entered by acts evincing a divided 
loyalty and thus continuing the offense. 
* * · * We are not dealing with a case 
where, in the course of a continuing rela-
tion, business and private ends have been 
coincidently served. We are dealing with 
a departure so manifest as to constitute an 
abandonment of duty, exempting the master 
from liability till duty is resumed.'' 

As to the two cases in the Supreme Court, of 
Patrizio v. Bancrbft and Brown v. Voorhe es, 

13 

the op1n1ons in both of ·which are set forth in 
full in the plaintiffs' • brief, we believe it appears, 
after a reading of them, that neither applies, 
because in both of them there was proof to 
show that the servant had, in fact, resumed the 
master's duties at the time when the accidents 
in question occurred, while here there is an 
entire absence of any such proof. As was said 
by this Court in Cronecker v. llall, 92 N. J. L. 
450, which J\1r. Justice Trenchard cited in the 
opinion of the Supreme Court as on all fours 
with this case : . 

'' * * * * , there is no testimony worthy 
of the designation, from ·which it ca;1 be 
reasonably inferred that what Brown did on 
that day, was within the scope or di.scharge 
of his master's business,'' 

so here, in the absence of any proof to show a 
resumption of duty, as against the uncontra-
dicted evidence of Martin's breach of instruc-
tions, the Trial Court would not have been w.ar- · 
ranted in ruling other than he did and, the ref ore, 
the judgments appealed from should be affirmed. 

Respectfully submitted, 

1'.f.cCARTER & ENGLISH, 
Attorneys of Defendant-Respondent. 

A UGUSTlJS C. STUDER, JR., 
Of Counsel. 






