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1. APPELLATE DECISIONS - RUBIN'S TAVERN A CORP. Ve PATERSON.;S
Rubin's Tavern, A Corp., o ﬂf)'fiiﬁﬂ;"“
Appellant ) n EENRE
o ) i ON APPEAL o
v. - ~ CONCLUSIONS
) and -

Board of Alcoholic Beverage ‘ORDER
Control for the Clty of )
Paterson, y

Respondent

Goodman & Rothenberg, Esqs., by Robert I. Goodman, Esqg.
- Attorneys for Appellant.

- Joseph L. Conn, Esq., by Samuel.K Yucht, Esq.,. Attorney for;ﬂi'

Respondent.

rl'BY»THE DIRECTOR:

The Hearer has'filed‘the'followingvreport herein:

Hearer's Report

Appellant appeals from the actlon of respondent
(hereinafter Board) which by unanimous vote of its members

~on June 25, 1969, denied appellant's application for renewal

of its plenary retail consumption license for premises 42.
Paterson Street, Paterson.

The resolutlon adopted by the Board reads as follows:

"WHEREAS, application has been made to this
Board for the renewal of Plenary Retail Consumption

License C-112, heretofore issued to Rubin's Tavern, -

- a Corp., for premises situated at 42 Paterson
Street, Paterson, New Jersey; and,

"WHEREAS, this Board having heard the testi-
mony of w1tnesses and having reviewed the history
of these premises based on the records of the
_Paterson Police Department; and,

P"WHEREAS, it appears that the premises sought
to be licensed constitute a public nuisance and a

detriment to the health and safety of the people of -

the City of Paterson; NOW, THEREFORE,

"BE IT RESOLVED, that the renewal of Plenary
" Retail Consumption Llcense C-112, be and the same,
is hereby denied."

. In its petition of appeal, appellant urges that the
action of the Board was erroneous in that the "refusal to
renew said license was arbitrary.” » .
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The Board in its.answer denied the substantive
allegations contained in the petition of appeal.

: Upon filing of the appeal an order dated July 1,
1969 was entered by the Direector extending the term of
the appellant's 1968-69 license until further order herein.

The appeal was heard de novo pursuant to Rule 6 of
State Regulation No. 15, with £ full opportunity afforded the
attorneys for the respective parties to present testimony
and cross—examine witnesses. Additionally the Board referred
. to the transcript of the hearing before the Board.

'The only witness produced on behalf of the Board was
William W. Harris, its secretary. He brought in the official
records of the local police department which disclosed that
police were summoned to appellant's tavern during the years
1966, 1967 and 1968 for reasons which may be summarlzed as .
follows. ' : :

' - On rebruary 27, 1966, called by the cook who Suated
1 that a male stole his wife's pocketbook.

- On-January 20, 1967, a male was found sitting in thét'
 tavern unconscious. He had been struck by a male called
- UNip¥.

_ On September 9, 1967, a female stated that another
female stole her purse. She was sent to the detective bureau.

: On November 11, 1967, two males were found fighting
in street, one of whom had a baseball bat in his hand. It
- . was stated that an argument erupted in the tavern and, after

. a punch was thrown by each, both men left the tavern.

- On December 10, 1967, a male was found sitting on.
the curb holding a blood-fllled handkerchief to the side
of his face. He stated that, after having had some words
with another male in the tavern, he was struck on the head
with a beer bottle.

- August 23, 1968, a man was found dead in the premises
from a bullet wound. The suspect was booked on a charge of
~ homicide. : o

The foregoing police reports were received in evidence-
as Exhibit R- L,

At the hearing befofe the Board, Lieutenant Glard1n05
of the local police department, characterlzed the tavern as a
~ public nulsance.

A "In behalf of the appellant, Gatewood Perkins, employed
as a bartender by the appellant for approximately eighteen
years, testified that the patronage of the tavern consisted
mainly of steady patrons, and that it was operated in an orderly

-manner .

Concernlng the shootlng incident of August, 1968, he

' stated that the male who fired the shot pulled out his gun
- in order to frighten a female sitting at the bar and a male
patron coming out of the bathroom, forty feet distant, was
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accidentally shot and killed:. The males had not engaged
in an argument prior to the shooting. The perpetrator
of the homicide was convicted of manslaughter. The Board
instituted no action against the licensee in connection

- with this incident. : : o

: The records of this Division disclose that licensee
.-~ pleaded non .vult to a charge that on June 22, 1966 it
- permitted the removal of an open half-pint of liquor during
prohibited hours. Re Rubin's Tavern., Inc., Bulletin 1692,
R Item 123 and that licensee pleaded non vult to a charge
..wci. that on Sunday, September 15, 1968, it permitted removal
c b from its licensed premises of an open bottle of gin. Re
' Rubin's Tavern, Inc., Bulletin 1837, Item 7. Both charges
- were violations of Rule 1 of State Regulation No. 38.

In brief, the attorney for the appellant argued
(1) that the proceedings below were legally defective in
- that licensee was not served with a notice that the question
of the renewal was going to be acted upon by the Board; (2)
that there was no reasonable basis for the Board's action,
and (3) that the police records were hearsay and legally in-
“admissible. . ' . :

_ ~Appellant's first contention is rejected. There is no™ '’
provision in the Alcoholic Beverage Law or the rules and
-regulations of this Division which requires a local issuing
authority to conduct a hearing under the circumstances ap-
pearing in the instant matter. In disciplinary proceedings,
of course, charges must be prepared and served upon the
licensee and the licensee must be given an opportunity to be
heard. Therefore, the action taken by the respondent con-

- stituted no error since no such hearing was required.
Lipman v. Newarlk, Bulletin 356, Item 6, and cases cited

~..therein, See also Charlie's Capri, Inc., v. East Newark,
' Bulletin 1901, Item 1. -

Rule 8 of State Regulation No. 2 provides:

"No hearing need be held if no such objections
- shall be lodged (but this in no wise relieves the
issuing authority from the duty of making a thorough
investigation on its own initiative), or if the -
issuing authority, on its own motion, after the re-
- quisite statutéry investigation, shall have determined
- not to issue a license to such applicant. In every
raction adverse to any applicant or objector, the is-
' suing authority shall state the reasons therefor.®

“Appellant's third contention is summarily rejeéted.
See New Jersey Rules of Evidence, Rule 63 (13); Brown V.
Mortimer, 100 N.J. Super. 395 (App. Div. 1968).
| We consider next appellant?s chief substantive
argument that there was no reasonable basis for the Board's

action.

There is no inherent right to the renewal of a
license. -Zicherman v. Driscoll, 133 N.J.L. 586 (Sup. Ct.
'1946). If denied on reasonable grounds, such action will

be affirmed. Cf. Richmon., Inc. v. Trenton, Bulletin 1560,
Item %, It is well established that an application for re=-

=
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S newal of a license may not be denled‘capriciously, but .
- - must be based on. reasonable grounds or it will be: re- f'i..~
. versed.  Costa v. Red Bank, Bulletin 133, Item 53 .
 Thompkins v. Seaside. Heights, Bulletin 1398, Item l.';*fr,”V
" Where a license has been renewed: for prior licen31ng
©_ periods, a refusal to renew thereafter must be founded
‘upon valid and substantial grounds supported by the weleht
~ - of the evidence. As-Commissioner. Drlscoll tate
'lﬁ[‘Monesson v, Lakewood, Bulletfn 657, ltem

' “If durlng se'of aflicen31ng‘year, S
;reV1dence of miscond: ; oughit to the: attentlen_ S

-of the issuing authorlty, ‘proper: 1nvestigatlon

should be made. and; if warranted, disciplinary .
proceedings for-the- n31en?or revocatlon of

' Athe llcense 1nst1tuted e : .

- | The police records reflec .on pisode whlch o ffuf*«';,
" required the intervention of the lice during ‘the year_;ﬂ .
71968, that is,  the shootingiincident r Augusty 1?68 It .

'“’113 significant that the Board did nob institut

- In con51der1ng t e fot
“were called during the year 1967 .1
~ incident of September, 1967y does no c¢ul T
" Referring to the incidents of Novem! r“ n’ December 1967,-,‘“ -
the police investlgated situatlon' 1 h,; ‘
.. premises. ‘Although there. is meht gt
~-nected with some occurrence insid
again, I note for the purpose of a:
termination. of this matter, tha

view that the Board s refusel to o
justified by the evidence. SeeaBd

B.& L Tavern, Incs, 42 1
although appellant has:

based upon any of the..
" linary action taken.;
" Bayonne v. B & L,Tave~

' 'plinary proceedlngsA' [ O - ) done §0;.
.. or-had it even warned tavern owners generally,
- or ?he B & ‘L Tavern spe iy 'ally“ that:th-. ,
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"It is elementary that the owner of a license or !
privilege acqulres through his investment therein an
interest which is entitled to some measure of protection.
Cf. Ip., Committee of Lakewood Tp. v. Brandt, 38 N. J.
Super. 462 (App. Div. 1955). ‘

. I therefore recommend that the action of the
Board be reversed and that the Board be directed to grant
the license to appellant for the 1969-70 licensing period
in accordance with the application filed therefor.

Conclusions and Order

Exceptlons to the Hearer's report and written
argument in support thereof have been filed by respondent
pursuant to Rule 14 of State Regulation No. 15. No an-

.7-swering argument has been filed by appellant. )

The Board contends that, although the incidents
contained in the records of the Pollce Department con-.
. cerning this licensee individually may not have presented
“sufficient cause for the institution of disciplinary pro-
... ceedings to suspend or revoke appellant's license, these
“~“.. . incldents, collectively, constitute sufficient cause to -
~o - deny renewal of appellant's license. With this I do not
agree.- _ o 4

. The 1nc1dents occurrlng during the years 1967 and{v S
"1968 are not of sufficient degree, in number or kind, to ..~ -
:3,warrant classifying these premises as a "trouble spot" or e
... a nulsance to justify the Board's action.- I believe the ~ - =
. Board must Have felt likewise but was motivated in its TR
" action herein primarily by the fatal shooting in 1968. I
.- .. have particularly examined the record herein with respect
- . .to said shooting and find that its occurrence was a sudden
incident, not preceded by any activity which should have
t‘alerted the licensee's agents to take preventive action.

: - Under the circumstances, and after carefully : .
" considering the entire record herein, I conclude that the . -
Board's action was an unreasonable exercise of its dis-
- cretionary authority. I therefore concur in the Hearer's
o recommended findings. _

- Accordingly, it is, on this 2nd day of June 1970,

. ) ORDERED that the action of respondent be and the .
. same is hereby reversed, and that respondent is hereby .
" ~directed to renew appellant's plenary retail consumption
-+ . license for the 1969-70 licensing. period in accordance with
‘bgtsthe application filed therefor. _— , y .

' "RICHARD G. McDONOUGE
DIRECIOR
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L2, DISCIPLINARY PROCEEDINGS - PROCUREMENT FOR. PROSTITU‘I.‘ION -

LICENSE SUSPLNDLD FOR 215'DAYS LESS 5 FOR PLEA.vA5~v

In the Natter of Dlscipllnary
Proceedlngs agalnst

’, Gallcla Bar Inc,_;pf;jc.*

67-69 Ferry Ste. o CONCLUSIONS
Newark, N J., z?fi*V“ . “and -

- ] ORDER 1f
Holder of Plenary Retail Consumptlon - R
License C-548, issued by the Municipal
Board of Alcohollc Beverage Control of
the Clty of Newark o o ,
'John J DlOS, Esq. 'Attorney for’ Licensee- o
- Edward F. Ambrose, Esq., Appearlng for DlVlSion

~ BY THE DIRECTOR.,_‘ EAb

o Llcensee pleads non l to a charge alleglng that .

- on March 6 1970, it permltted solicitation for: prostltutlon

- and the maklng of ‘the arrangements therefor on the licensed - o
'{premlses, 1n v1olation of Rule 5: of State Regulatlon No.- 20, - -

'The reports of 1nvestigation disclose that the =~

‘ arrangements and procurement -for the-prostitution were made lfj;-j;
by an offlcer of the llcensee corporation w1th a procurer.»g__:_;_~

Llcensee has a preV1ous record of. suspen51on of -
‘license by the Director for five days, effective Aprll 19,
_.1965, for possess1ng alcoholic beverages not truly labeled
Re Galicia Bar Inc,, Bulletln 1617, ltem 9%

R The llcense will be suspended for two hundred ten
.days (Re. Ferdinand, Bulletin 1886, Item-2), to which will .

-~ be added five days by reason of record of suspension for .

©© dissimilar violation within the past five years (Re: Harrlngton
. & Burns, Inc., Bulletin 1882, Item 5), or a total of two : -
- hundred fifteen days, with- remission of five days for the

- plea entered,,leav;ng a: net suspension of two hundred ten HfQ :,;

| _,'days..,u~ _ o o
kfﬂf}s o Accordlngly, it 1s, on this 26th day of Hay, 1970,-;

ORDERED that Plenary Retail Consumptlon Llcense .
.;“C-5%8 1ssued by the Munieipal Board of Alcoholic Beverage:
ﬁ*“Control of the -City of Newark to Galicia Bar, Inc., for -
" premises 67-69 Ferry: St., Newark, be and the same is hereby

" 'suspended for the balance of its term, viz., until midnight

~ June 30, 1970, commencing at 2: 00, a.m. Wednesday, June lO,
«;'1970' and 1t 1s further : : o S S _

» ORDERED that any - renewal license that ‘may be granted
~ shall be and the same is hereby suspended untll 2 OO a.Ms -
-»wednesday, November 4, 1970._ S o

RIGE D . McDONOUGH o
© DIRECIOR
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3, DISCIPLINARY PROCEEDINGS - LEWDNESS (IVDECENT ENTER=
- TAINMENT) LICENSE SUSPENDED FOR 35 DAYS,

PR

In the Matter of Dlsclpllnary : zfﬂ..)fngv}
Proceedlngs against T
) :
The Garden House Inc. : B I o
. 768 Stuyvesant Avenue ' y oo CONCQE§IONS
Lyndhurst, New Jersey A
) ORDER

Holder of Plenary Retail Consumptlon
License C-17, issued by the Board of )
Commissioners of the Township of
. Lyndhurst. .
- Siegendorf, Michaelis, Glordano & Llller, Esgs., by Dominick
' - Giordano, Esq., Attorneys for Licensee
"~ Edward F. Ambrose, Esq., Appearlng for the Division

BY THE DIRECTOR'

| The Hearer has filed the. follow1ng report hereln.

Hearer's Report
Llcensee pleaded not gullty to the follow1ng charge..

"On Saturday nlght, July 26 . into early morning hours
of Sunday, July 27, 1969, you allowed, permltted and
suffered lewdness, immoral activity and foul,::
filthy, indecent and obscene conduct in and upon your
‘licensed premises, viz., in that you allowed, permitted
- and suffered a female person to act and perform‘on
your licensed premises for the entertainment of your
customers and patrons in a lewd, immoral, and foul,
- filthy, indecent and obscene mannerj; in violation of
-~ Rule 5 of State Regulation No,. 20.“

~ Pursuant to specific assignment to investigate an
allegation of a lewd show, two ABC agents (L & D) partici-
pated in the investigation which resulted in the preferment
of the charge.

- Agent L testified that, accompanied by Agent D they
entered the licensed premises zcharacterlzed as a nloht club)
on July 26, 1969 at 11 p.m. The room is on two levelsﬁ The
lower level contains tables and chairs, a large bar and a
service bar. The raised level contains tables and chairs.,
An admission fee of #2 was exacted from each patron upon:
entry. The agents positioned themselves at the service bar.

. The patronage throughout - their visit numbered approx1mately
fifty males and females.

At approximately 11:55 p.m. the band leader
introduced "an exotic dancer by the name of Miss Chili
Pepper." After the band started playing, a female attired
in a gown which covered her from her neck to the top of her
knees appeared in front of the band and performed a ballet-
type dance for about two minutes. She then started per-
forming bumps and grinds and then "took her two hands and
placed them by her breasts, and she rubbed them up and down.
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She took her rlght hand and rubbed her vagina in that
manner. Then at another point she turned around, and she
‘bent over, and this showed her -- as she was bendlng over
this showed her undergarments, her stockings and panties.
" She had pink panties on. She put her right hand between -
-her legs, and she started rubbing up and down on her vagina
and her buttocks. Then she would swirl and turn around,
+ raising her dress above her waist, showing all her under-
_garmentﬁ. She would go back and forth in bumps-and-grinds

After rising from her bent-over p031t10n\the
performer “was simulating sexual intercourse moving in these
bumps~-and-grinds manner." Agent L heard someone call out
"Take it off." The dancer took off her gown in a slow manner, -
+ let it drop on the floor, picked up the dress, twirled it
around and threw it aside. Upon removing her dress the lower
part of the dancer's anatomy was covered by stockings attached
to panties. On the upper part of her body she wore an ab-
breviated bra held in place by a string: with pasties covering
the nipples. She continued performing the same routine and
touching her vagina, buttocks and breasts. At this point
the dancer "took off her panties, and then in very slow
sexual manner, and she was wearing at this time like a 'G'-
string type thing which covered her vagina." The agent des-
cribed the G-string as being black in color, consisting of
a "patch of material which covered from as far as you could
- see underneath to just above the lower stomach, just a patch
to cover enough, and there was a string attached to that, one-
piece 1 1mag1ne, and it went to theiback, and another string
which appeared to be a string at this time going in the middle
of the crevice of her buttocks, appearing as if her buttocks
~were almost completely naked, you could see everything." The
- . dancer continued to bend over, touch her buttocks and come
back up. Her breasts were "jumping around back and forth, and’
she would hold them and jump them up and look around and. Dht
them together.® She would hold her hands underneath her breasts.
She then removed the outer portion of her bra leaving her -
breasts covered by pasties only which were approximately the
~ size of a quarter. She waved the bra around, danced and then
- threw it aside. Thus attired, she continued to dance for ap- - -
-proximately five minutes to the accompaniment of the musie.
She performed bumps and grinds and continued to touch parts
- of her body including her vagina, breasts and buttocks. With
~ her back towards the audience "she was doing bumps and grinds
and simulating sexual intercourse and bent over doing the same
- thing." ‘While bent over, her "breasts were hanging fully over,
and they were moving back and forth." Her performance lasted
- for approx1mately fifteen minutes. 5 v ‘

As the performer was observed walkln0 off- stage, 2
male identified as Frank Gaccione (the one hundred per cent.
~owner of the stock of the corporate| licensee, who was in .~
active management of the business conducted by it) was ob-
served shaking his finger at her and at the stage. He o
"appeared to be yelling at her or bawilng her out for some- -
thlng." : -

The agents identified themselves to Gaccione and in-
formed him that in their opinion they had witnessed a lewd
-and indecent show._,Gaccione_respogdngto'the,eﬁrect that

»
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. "I told her not to go this far. ' She shouldn't have done
that. You probably saw me wave my finger up and down

- telling her not to do this but she did.go this far." He
repeated this two or three times. In the presence of
Gaccione the agents confronted the female peérformer and
informed her that the dance was lewd and indecent. The
dancer responded that Gaccione did not tell her to go that
far, "she knew she had gone too far but she would never
do it again."

On cross examination Agent L testified that he
was approximately twenty-five feet distant from the stage
and had a clear view of the dancer. Although Agent L re-
called .that Gaccione said to him that he had specifically
instructed the dancer as to what she could do and could
not do,.he did not recall Gaccione saying that he had
stopped the show as soon as he observed that she was going
to do something wrong. It appeared, however, that Gaccione
was protesting the actions of the performer prior to the
time that Agent L had identified himself to Gaccione.

» On redirect examination Agent L testified that
Gaccione did not remonstrate with the female until she had
walked off the stage and had reached the bottom step. .
Gaccione did not bring the act to a stop, pull her off the
- stage or stop the music. It appeared that the music and
. the dance came to an end simultaneously at the end of her
performance. - ' - '

It was stipulated that'the direct‘teétimoﬁy of Agent
D, who had accompanied Agent L during the investigation, ‘
would be similar to the testimony elicited from Agent L.

Agent D's testimony on cross examination was
mainly corroborative of the testimony adduced on direct
examination.

In defense of the charge, Frank Gaccione (president
and sole stockholder of the corporate licensee) testified
that he had operated the licensed premises for a period of
seventeen years; that he is familiar with the laws relative
to the New Jersey State Alcoholic Beverage Controls that he
instructs his performers as to what is permissible under the
law. Miss Pepper had never performed at the licensed premises
prior to July 265 1969.

On the night in question and at the time that Miss
Pepper commenced her performance Gaccione observed her per-
formance from the center of the main bar. Miss Pepper was
wearing a gown for the first minute or two of dancing prior
. to taking her gown off. When she wore a gown he did not see
- her do bumps and grinds, or simulate sexual intercourse, or
. dance in a suggestive manner, or use her hands on any part .
of her body; nor was there any dialogue between her and the
patrons. Upon removing her gown the dancer was attired in
panties and skin=-color-mesh over pasties. Continuing,
- Gaccione testified as follows:

"That is as far as she went as far as undressing.
While she was doing her dance I noticed she left
the area 1it up with the spotlights, and she went
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vvto the’ end of the stage, and she was fooling
around with her panties, and she had her back -
+++ She had her back to the people, customers,
and she brought her panties down where you = -
- could see about an inch or so of the crevice
of her buttocks. I thought at that time she.
was having problems with her pantles, probably
wouldn't stay up or samething. I felt that
‘nmaybe she was adjusting them and put them down
further than they should have gone down "

~She did not touch her breasts or vaglna w1th her hands.

She did not perform bumps and grinds in a manner simu--
lating sexual intercourse. After a lapse of four or
‘five minutes she "turned her back to the customers, and-
she took the top of her panties-and brought them down
about an inch, show1ng about an inch of the crevice of ..
her buxtocks. That is when I gave a signal for the band -

- to cut it." The music and the dance abruptly terminated
. ten seconds after he signalled the band leader. -Miss

Pepper appeared to be astonished and came off the stage at
Gaccione's order. -Gaccione and the performer met at the.
‘bottom of the steps. As he was remonstrating with the per=
former Agents L and D approached him, identified themselves -

- to him and informed him that in their opinion the said per- . =
formance was lewd. Gaccione replied that the performance -

‘was not lewd, that he had stopped before it became lewd o
when he - "saw her fooling around with her panties I got her

“off." At no time did the performer place her hands on her
“breasts or between her legs. Usually an exotic dancer
performs for approximately one-half hour.  Miss Pepper ,

- performed approximately four or five minutes. She had not o
completed her act. He was protesting the nature of her act_”
prior to the time that the agents identified themselves. KHe
was not aware of the presence of ABC agents 1n the premlses.;v; =

When the performer bent over and pulled her pantleS~ ‘
down she was not in the area exposed to the Spotllght, she .
was in the shadows. At no time did she remove her oantles,
leaving only a G-string exposed to v1ew. . o

-

On cross examination the w1tness testlfled that5'whehh B

| Miss Pepper was at the steps leading to the’ stage, she informed - -

- him that she was having trouble with her garment. He does -

- not allow performers to do bumps and grinds. He did not think
" that Miss Pepper did bumps and grinds, she merely performed .

~movements of :the stomach muscles.  He observed the entire
performance.. Upon removing her gown the dancer was attired.

in panties, pasties which "measured at least two inches around" . -

. . covering her nipples and skin-color mesh covering the pastles.
. She did not place her hands under her breasts, in the area of.

" her vagina or buttocks. She did not remove her pants, leav1ng B

. her with only a G-string and patch, nor did she remove her

bra and mesh leaving her with only pastles covering her breasts.pfh'"'

Gaccione did not deflnltely recall 1nform1ng the .

agente that he had abruptly terminated the performance., The,,g<a~f-*

entire performance took about flve mlnutes..

Leo F Shlelds testlfied that he had tended bar at



BULLETIN 1920 PAGE 11

the licensed premises for the past fourteen years and was

on duty at the main bar on the night in question. At

- 8:00 p.m. that night he was present when Miss Pepper went
through a "walk-through" rehearsal and he heard Gaccione
instruct her relative to the limitations imposed by the
State of New Jersey. He had a full bar that night and was
too. busy to watch Miss Pepper perform. However, he did
recall that "the music and dancer had been up only what
seemed a short time, and all of a sudden the music stopped,
and I turned around to see what was happening, and I saw

the exotic dancer walking off the stage picking up her
clothes on the way and walking off the stage, and I couldn't
understand what was happening." Usually exotic dancers per-
form for a period of twenty to twenty-five minutes. Iiss
Pepper performed for approximately five minutes. He saw
Gac¢ione signal the termination of the performance. When
Miss Pepper walked off the stage she was attired in a net
bra, panties and stockings. ‘ '

Frank R. Francisco, who had been employed by the
licensee on weekends as a bartender and maitre d', testi-
fied that at about 8:00 p.m. on the evening in question
he observed Miss Pepper rehearsing her dance pursuant to
usual custom. He heard Gaccione instruct Miss Pepper as
to what she could do and not do, what clothing she could
remove, and that bumps and grinds were forbidden.

.. On the night in question he was tending bar at
the time that Miss Pepper was performing when suddenly the
misic stopped. Upon turning around he observed the dancer
walking off the stage ‘Gaccione was standing in front of the
bar, he had motioned that the performance be cut, and he.ap-
peared to be unhappy. Miss Pepper, who appeared to be in-
dignant, was wearing panties, pasties and a mesh bra. He
overheard Gaccione conversing with Miss Pepper and Ygiving
her holy 'H' because he thought she was going to do an in-
. decent routine." .

Exotic dancers usually perform between twenty
minutes and a half-hour. DMiss Pepper's performance did not
last more than five minutes. His back was towards the stage,
therefore he did not see Miss Pepper perform. He did not
hear anyone call "take it off" while Miss Pepper was per-

- forming.

In rebuttal Agents L and D testified that at no
time did Miss Pepper step out of the spotlight during her
performance. When she stepped off the stage she was
carrying her dress, pink panties and the top portion of the

- bra. Both agents testified that the music did not end ab-
ruptly, the band completed the musical number then being

played.

In matters of this nature we are guided by the
firmly established principle that disciplinary proceedings
against liquor licensees are civil in nature and require
proof by a preponderance of the believable evidence only.
Butler Cak Tavern v. Division of Alcoholic Beverage Control
(App. Div. 1962), not officially reported, reprinted in
Bulletin 1491, Item 1. , .
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o In appralslng the factual plcture presented herein

the credibility of witnesses must be weighed. Testlmony, -

~ to. “be believed, must not only proceed from the mouth of a. S
'»,credlble w1tness but must be credlble in itself. It must

"be such as common experlence and observation of mankind - E

- can approve as probable in the circumstances. - Spagnuolo.v.

- Bonnet, 16 N.J. 5#6 (195#) allo v, G l 0, 66 N.J. Super.
1 (App DlV. 1961)

The general rule in these cases is’ "that the : o
: flndlng must be based on competent legal evidence and must = -
" be grounded on a reasonable certainty as to the probabllltles
. arising from a fair con51derao10n of the ev1dence. 32A Ced e Se
. Ev1oence, sec. w042, : S

: After carefully con31der1ng and - evaluatlng the |
'.testlmony of the witnesses herein, I accept as factual the-
agents' version of the performance given by the female en- .
_tertalner.' I find that their graphic,. detailed and expllclt
‘portrayal of the performance was wholly credible. I find:@

that the performer s manual and bodily gestures and. movements{A

were lewd and obscene. Additionally I find that the per- .
former engaged in a- strip-tease dance and that at the ter- =

- mination of the dance she was clothed in a G-string and ‘
pastles.’ - - o

: I reject the testlmony offered by the llcensee that o
the performance was terminated prior to its becoming obscene.
I do not question that Gaccione did motion to the performer
"~ to terminate the performance and that he was perturbed be-

cause of the performance. However, I also find that Gaccione

~ was dilatory in that the lewd and obscene performance had
been-allowed to. contlnue for a substantlal period of tlme
prior to its. termlnatlon. _

Hlstorically "strlp-tease performances have not
Deen countenanced in liguor.licensed premises by: the

Division of Alcoholic Beverage Control. See Re DlAnselo,; [

Bulletin 753, Item 4; Re Sharpe, Bulletin 1112, Item 5; -
‘Re Flo-Mae, Inc., Bulletln 1119, Item 23 Re Venetlan Bar &

 Grill, Inc., Bu Bulletin 1687, Ttem 63 Re: Ask Tnc., Bulletin =
1709, ltem %; Re Aevon, Inc., BulleﬁZH’TEEd?‘“%em EPR

I am mlndful of loglc used by Judge Jayne in’
McFadden's Lounge v. Div. of Aleoholic Beverage Cont ol,
- 33 2 .J. Super. 6l -App. Div.‘l95' 5 whereln he stated at
- pe.c62: . : _ ‘ .

"Bxperlence has firmly establlshed that tavernS'.”
‘where wine, men, women, and song-centralize should be
- conducted with clrcumspect respectablllty. “Such is a-
reasonable and justifiable demand of our social and .
moral welfare intelligently to .be recognized by our
licensed tavern proprietors in the maintenance and. con= -
tinuation of their. 1nd1v1dua11zed pr1v1lege and con- o
cession." - o . N
Furthermore, in a business as: hlvhly sens1t1ve as

-the traffic of liquor, ‘the Dlrector is charged with the

‘exercise of constant: v1gilance in the -enforcement of the
- various statutes and the rules. and;regu;atlonsAperta;nlng_ o
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thereto., A relaxation from the requirements of the
provisions contained in the Alcoholic Beverage Law and

the rules and regulations of this Division mould be con-
u:aﬁy to their 1ntendﬂent and against the dictates of

sound public policy. A public convenience should not be
aillowea to degenerate into a social evil. See Jeanne's
Bl“ter*vlses.L Inc, . v, Division of Alcoholic Beverage Control,
93 &, J. Super. 230 (App. Div. 1966), aff'd 48 N. J. 359
(1966), cf. Paterson Tavern & Bar v. Hawthorne,  N.J.
Super. (1970).

Accordlngly, after considering the entire record
- and the various precedents cited, I am persuaded by the
- clear and conv1nc1ng proof in thlS case that the charge
- has been sustained by a fair preponderance of the credible
evidence. 1 therefore recommend that this licensee be found
guilty of the charge. .

Licensee has a previous record of suspension of
llcense by the municipal issuing authority for five days
ffective August 25, 1963, for sale to mlnors, and by the
DlTeror for forty days effective February 16, 1966, for
sale to minors and fraud in license application. Re The
Garden House, Inc., Bulletin 1665, Item 7. :

It is recommended that the prior record of
suspension of license for dissimilar violation ih 1963
occurring more - than five years ago. be dlsregarded but the
prior record of dissimilar violations in 1966 occurring ,
less than five years ago be considered, and that the license
be suspended for thirty-five days. Re Agron, Inc., supra. .

Conclusions and Order

. Exceptions to the Hearer's report and written
argument in support thereof have been filed by the licensece
pursvant to Rule 6 of State Regulation No. 16. The ex-
ceptions project a plea for a lesser penalty than the
thirty-five day license suspension recommended by the
Hearer. Contention is made that the licensee's manager.
Mr. Gaccione admonished the dancer in question prior to
the time the Division agents disclosed their identities
and that therefore, there was no willful intent on the
part of he licensee to violate the Division rule pro-
hiviting indecent entertainment on the licensed premises,

~Additionally it 1s argued that the proposed suspension
would be a severe hardship to the licensee.

I have carefully considered the entire record
herein and find that the Hearer's recommendations are
fully warranted by the facts of the case. Mr. Gaccione
had :. ample opportunity to take action to prevent the
prohibited entertainment, but failed to do so. Remonstra-
tions coming as late as here are inadequate to protect
the public interest against such exhibitions.

-Alsoy, I do not consider the proposed penalty
unduly severe. The performance of the entertainer here
was particularly gpvoss and indecent. If a penalty is to
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be meaningful, it should be more than a mere slap on
the wrist. '

_ Under the circumstances, I concur in the
Hearer's recommended findings and penalty and shall
impose a license suspension of thirty-five days.

Accordingly, it is, on this 8th day of June
1970, : ’

ORDERED that Plenary Retail Consumption License
C-17, issued by the Board of Commissioners of the
Township of Lyndhurst to The Garden House, Inc., for
premises 768 Stuyvesant Avenue, Lyndhurst, be and the
same 18 hereby suspended for the balance of its term,
viz., until midnight June 30, 1970, commencing at 2 a.m.
Tuesday, June 23, 19705 and 1t is further '

v ORDERED that any renewal license that may be
granted shall be and the same is hereby suspended
until 2 a.m. Tuesday, July 28, 1970.

RICHARD C. McDONOUGH
DIRECTCR

L, DISCIPLINARY PROCEEDINGS - GAMBLING (CARD GAME)~- LICENSE
SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA.

In the Matter of Disciplinary
Proceedings against

WALTER L. GROPP, JR. &

AUDREY I. GROPP CONCLUSIONS
t/a Gropp's Bar and
3148 S, Broad St. ORDER

Hamilton Township (Mercer County)
PC Trenton, N. J.

Holder of Plenary Retail Consumption
License C-20, issued by the Township
Committee of the Township of Hamilton.
Licensees, Pro se. ‘
- Bdward F. Ambrose, Esq., Appearing for the Division.

A A . I W e

BY THE DIRECTOR:

, Licensees plead pon vult to a charge alleging thatv,
on April 4%, 1970, they permitted gambling, viz., the playing
of a card game for money stakes on'the licensed premises, in’

~violation of Rule 7 of State Regulation No. 20.

Absent prior record, the license will be suspended

" for fifteen days, with remission of five days for the plea
entered, leaving a net suspension of ten days., Re Walker-

Dyer Post No. 181 American Legion, Bulletin 1828, Item 6.
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N Accordingly, it is,on this Yth day of May, 1970,

ORDERED that Plenary Retail Consumption License
C-20; issued by the Township Committee of the Township
of Hamilton to Walter L. Gropp, Jr. & Audrey I. Gropp,
t/a Gropp's Bar, for premises 3148 S. Broad St., Hamilton
Township, be and the same is hereby suspended for ten (10)
days, commencing at 2:00 a.m. Tuésday, May 19, 1970, and
terminating at 2:00 a.m. Friday, May 29, 1970. :

‘RICHARD €. McDONOUGH
v DIRECIOQR

5.  DISCIPLINARY PROCEEDINGS - SALE TO NON-MEMBERS - FALSE
- STATEMENT IN LICENSE APPLICATION - LICENSE SUSPENDED
FOR 25 DAYS, LESS 5 FOR PLEA. - o

In the Matter of Disciplinary )

Proceedingsfagainst ;

. ..~ CONCLUSIONS
Ideal LOdge #1"'70, I.B.P.O.E.w_. v ) . - and. . »
19 Humphrey Street < ' ORDER
Englewood, N. J., )

~ Holder of Club License CB-2, issued )
by the Common Council of the City of
Englewood. : )

Waldor and Hochberg, Esgs., by Nathaniel A. Boone, Esg.,
- Attorneys for Licensee
Walter H. Cleaver, Esq., Appearing for Division ‘

BY THE DIRECTOR:

Licensee pleads non vult to charges alleging that
(1) on February 27, 1970, it sold drinks of alcoholic
beverages to non-members, in violation of Rule 8 of State
Regulation No. 7, and (23 in the application for current
license it failed fully to disclose a record of prior
license suspensions, in violation of R. S. 33:1-25.

Licensee has a previous record of three license
suspensions by the municipal issuing authority (1) for
. balance of term commencing April 20, 1938 for (a) gambling,
(b) fraud in license application, and (c¢) employment of an
unqualified person, (2§ for twenty days commencing February
23, 1946 for sales to non-members, and (3) for twenty-five
days commencing November 23, 1949 for sales to non-members,
and once by the Director for forty days commencing May 12,
1955 for sales to non-members (Re Ideal Lodge No, 470 I.B,
P.0. BElks of the World, Bulleting 1065, Item 3), non-dis-
closure of the suspensions in 1938 and 1946 being the
subject of the second charge.

_ The prior record of suspensions of licenses in
1946, 1949 and 1955 for similar violation for sales to
non-members occurring more than ten years ago and for dis-
similar violations in 1938 occurring more than five years
ago disregarded for penalty purposes, the license will be
suspended on the first charge for fifteen days, (Re Cran=

-
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bury Vikings & Sportsmen s Club, Inc., Bulletln 1893,
Item 5), and on the second charge for ten days (Re Mar-

cella Bar, Inc., Bulletin 1892, Item 4), or a total of
twenty~-five (25)days, with remission of five days for the.
plea entered, leaving a net suspension of twenty days.

Aecordingly, it is, on this 10th day of June 1970,

ORDERED that Club Llcense CB-2, issued by the - ~ ...
Common Council of the City of Englewood to Ideal Lodge #470,
I.B.P.0.E.W., for premises 19 Humphrey Street, Englewood,
,be and the same is hereby suspended for the balance of its:
term, viz., until midnight June 30, 1970, commencing at -
-1:00 a.m. Tuesday,June 16 1970, and it is further

- "ORDERED that any renewal 11cense that may be grantedff.
. 'shall be and the same is hereby suspended until 1:00 a. e -
. Monday, July 6y 1970. SR AN

[t Meea O 49.\%_;

Richard C. MbDonough ”
) Director

- | New ).lle_r,sgy State'Library




