9

000
INTER-CFFICE

o4
[
()
Q
(]
Q
o

iy
]
]
m
b (v ]
x£ Z
< 2
00 d I
m ¥ =
-y
e =
w4 ) 0
-4 ) N
THE JOURNAL OF STATE AGENCY RULEMAKING S nz
Ll tid
N b L X
N Qe
VOLUME 22 NUMBER 17
September 4, 1990 Indexed 22 N.J.R. 2623-2860
(Includes adopted rules filed through August 13, 1990)
MOST RECENT UPDATE TO NEW JERSEY ADMINISTRATIVE CODE: JUNE 18, 1990
See the Register Index for Subsequent Rulemaking Actiyity.
NEXT UPDATE: SUPPLEMENT JULY 16, 1990
RULEMAKING IN THIS ISSUE »
RULE PROPOSALS Benefit determination between automobile persbflal ,
injury protection and health insurance ... 2642(a)
Interested persons comment deadline .........cc.ccooeceeernererneennes 2624 Appeals from denial of automobile insurance: comment
period COTTECHON  ..oiiiiiiiiiiiiiiies e 2647(a)
LAW AND PUBLIC SAFETY
AG],{.ICU-LTURE ) Physical modalities to unlicensed dental assistants ... 2647(b)
Dairy industry rules ... 2625(a) "
PUBLIC UTILITIES
BANKING Submission and handling of information 2649(a)
Consumer loan advertiSements ........c...ccooceeviiviniennciniinnns. 2626(a) ubmIssI g O tHOTMANOM oevrereresrerrs
- ) TRANSPORTATION
Cemetery Board rules .............cccooiiviiiiiiiiiiiiiiiiiii 2627(a) ; , aterial 2676(a)
PERSONNEL Transportation of hazardous mdlérld [T UOPRPPTOI (a
Overtime cOMPENSAtION  ........coociiiiiiiiiiiii e 2627(b) CASIN,O' C()fNTRQL. CO]MMISSI N 2651(a)
Promotional examinations ... 2628(a) Applicant for a casino license ...
Working test period ......... 2629(a)
Employee layoff rights ..., 2629(b)
COMMUNITY AFFAIRS RULE ADOPTIONS
Uniform Construction Code: underground storage tank
SYSEEIMIS oottt i ettt et e e e 2629(c) PERSONNEL
EDUCATION Family leave: administrative COIrection ..............ccccecevuvenn.. 2682(a)
Education of homeless children and youth 2630(a) COMMUNITY AFFAIRS
Attendance and pupil accounting ............. 2633(a) Planned real estate development full disclosure ................ 2682(b)
Controversies and disputes ... 2841(a) EDUCATION
ENVIRONMENTAL PROTECTION School facility planning service: administrative correction 2683(a)
State Park Service rules ... 2652(a) Special education ......c.ocoooiiiiiii e 2683(b)
Waterfront development: extension of comment period ... 2669(a) Vocational and technical programs and standards ............. 2694(a)
HEALTH ENVIRONMENTAL PROTECTION
Catastrophic illness in children relief fund program .......... 2669(b) Freshwater wetlands protection: Statewide general
HUMAN SERVICES PEIITHLS oottt b et s et ee e 2753(a)
Determination of need for a guardian ... 2671(a) Sewer connection ban exemptions .. 2754(a)
Recoveries involving county welfare agencies/boards of Underground storage tank systems 2758(a)
social SErvICes ... 2672(a) Underground Storage Tank Improvement Fund loan
General Assistance: emergency assistance: public hearing PLOZTAI ottt et 2816(a)
and extension of comment period 2674(a) Hazardous waste exports, imports; small quantity
Manual of standards for adoption agencies 2674(b) generators; farm pesticide waste ... 2826(a)
INSURANCE
Custodial deposits ..o 2640(a) (Continued on Next Page)




STATE AGENCY RULEMAKING

INTERESTED PERSONS
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PROPOSALS

AGRICULTURE

RULE PROPOSALS

AGRICULTURE
(a)
DIVISION OF DAIRY INDUSTRY

General Provisions

Proposed Readoption with Amendments: N.J.A.C.
2:48

Authorized By: Woodson W. Moffett, Jr., Director, Division of
Dairy Industry.

Authority: N.J.S.A. 4:12A-[ et seq., specifically 4:12A-7 and 20.

Proposal Number: PRN 1990-451.

Submit comments by October 4, 1990 to:
Woodson W. Moffett, Jr., Director
Division of Dairy Industry
New Jersey Department of Agriculture
CN 332
Trenton, NJ 08625

The agency proposal follows:

Summary

N.J.A.C. 2:48, General Provisions, is scheduled to expire on November
27, 1990 pursuant to Executive Order No. 66 (1978). The Department
of Agriculture proposes to readopt these rules which have been in effect
since late 1969. The last major revisions of the rules were filed November
15, 1976, to become effective on January 1, 1977.

Subchapters | and 4 are being readopted without change as the rules
in these subchapters have been found to be necessary, reasonable and
proper for the purpose for which they were promulgated. Subchapter 2
has only a technical change to correct a cite to rules in it.

Subchapter 5, restrictions on the use of coupons in milk promotion,
is being extensively amended.

A summary of the existing subchapters follows:

Subchapter |, Marketing Areas, defines two milk marketing ares in
New Jersey. The areas defined are the same as those included in State-
Federal milk marketing areas designated as Number 2 and Number 4.

Subchapter 2, Prohibition of False, Misleading or Unfair Advertise-
ments of Milk and Milk Products, prevents dealers and store licensees
from publishing false and misleading advertisements of milk and prevents
the licensee from misleading the consumer concerning the quality of milk
and milk products being offered for sale.

Subchapter 3 is reserved. The remaining subchapters, 4 and 5 are being
proposed for recodification as Subchapters 3 and 4 to appropriately use
this subchapter space.

Subchapter 4, Reports, defines those reports and records of dealers,
processors, subdealcrs and stores which are considered confidential and
not subject to review or reproduction under the provisions of the Freedom
of Information Act (P.L. 1963, c.73).

Subchapter 5 is entitled Restrictions on the Use of Coupons in Milk
Promotion. N.J.A.C. 2:48-5.1 prevents the use of coupons on milk con-
tainers, except where certain conditions have been met. These conditions
generally prevent licensees from offering cents off refunds unless there
is no cost to the licensee for the redemption of the coupons. This restric-
tion is being removed in its entirety to provide more flexibility in the
use of coupons for the promotion of dairy products.

N.JLA.C. 2:48-5.2 restricts the use of newspaper coupons which may
result in sale of milk below cost and requires licensees to permit the
Director to review any proposed coupon promotion. This section is being
recodified and amended. Only the portion of the rule which limits the
use of coupons resulting in the sale of milk and milk products below cost
as defined in Division rules is being retained.

N.J.A.C. 2:48-5.3 and 5.4 provide for unlimited use of coupons under
certain conditions and no changes are proposed except to recodify.

Social Impact
The readoption of N.J.A.C. 2:48, with amendments to only one section,
assures that the dairy industry and consumers will continue to receive
the benefit of effective milk control. Failure to readopt rules defining
marketing areas which are co-existent with joint Federal and State orders
would lead to confusion on the part of regulated dealers. The remaining
portions of the rules protect consumers from false and misleading
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advertisements for milk and milk products, protect the confidential re-
ports and records for licensees of the Division of Dairy Industry and
provide more flexible rules for the use of coupons in milk promotion.

Economic Impact

The rules proposed for readoption with amendments beneficially affect
New Jersey dairy farmers, milk dealers, retail stores and consumers.

New Jersey consumers purchase about 1.9 billion pounds of fluid milk
and milk products (excluding cheeses, butter and nonfat dry milk) each
year at an annual cost exceeding $407 million. The proposed readoption
benefits consumers by contributing to a market environment wherein
adequate supplies of milk are available to meet consumer demands at
reasonable prices. Such benefits are direct results of the market stability
and competitiveness provided by enforcement of the Division’s rules.

Approximately 350 New Jersey dairy farmers with average investments
exceeding $250,000 per farm receive direct benefits from the maintenance
of stable market operations. Revenues of approximately $50 million,
generated by New Jersey dairy farmers each year, are important contribu-
tions to the State’s economy, particularly for rural communities. The rules
proposed for readoption are important tools in insuring a continued
stable marketing environment.

Both dealers and consumers will benefit from more liberal use of
coupons in milk marketing.

Regulatory Flexibility Analysis

Readoption of N.J.A.C. 2:48, General Provisions, will not add report-
ing, recordkeeping or compliance requirements greater than those which
have been followed by licensees of the Division since 1977. The require-
ments relate to the prohibition of false, misleading or unfair advertising
and the use of coupons. The proposed readoption applies to about 325
milk dealers and 10,000 retail stores, most of whom are small businesses
as defined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.

The rules pertaining to confidentiality are designed to protect the
business interests of the regulated entities and impose no compliance
requirements on them. Compliance with the rules regarding false, mislead-
ing and unfair advertising practice is necessary to protect the consumer
public and is not overly burdensome to the small businesses involved.
The proposed lifting of certain restrictions regarding use of coupons for
milk promotion may be viewed as a benefit to the small businesses
affected. Initial capital cost and annual cost of compliance are minimal
for both large and small business.

For the above stated reasons, no differentiation in requirements has
been made based on business size.

Full text of the proposed readoption is found in the New Jersey
Administrative Code at N.J.A.C. 2:48.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]).

2:48-2.1 Advertising of mitk and milk products

(a) (No change.)

(b) Any licensee offering milk products for sale to consumers in
this State shall not represent such products as being milk unless such
product meets the standards for milk as defined in the laws governing
the production, handling and distribution of milk, cream and milk
products in the State of New Jersey (see N.J.S.A. 24:10-57 et seq.,
as amended, and NJ.A.C. 8:21-10[.1 et seq.]).

(c) (No change.)

(d) Milk products referred to in this regulation shall mean those
milk products defined in N.J.S.A. 24:10-57.1 et seq. and N.J.A.C.
8:21-10[.1 et seq].

[SUBCHAPTER 3. RESERVED]
Recodify existing Subchapter 4, Reports, as Subchapter 3. (No
change in text.)

SUBCHAPTER [5.]14. RESTRICTIONS ON THE USE OF
COUPONS IN MILK PROMOTION

[2:48-5.1 Coupons on milk containers restricted
(a) It shall be unlawful and a violation of these regulations for
any licensee to sell or offer for sale milk and fluid milk products

(CITE 22 N.J.R. 2625)



AGRICULTURE

within the State of New Jersey in a container on which is printed
or attached thereto a “cents off” or “refund” coupon except if all
of the following conditions are met:

I. Where the coupon is used as an advertising medium for a
national brand non-dairy product generally available to consumers
throughout the marketing area and where the cost of redemption is
borne entirely by the national brand manufacturer; and for the
purpose of this regulation, chain store brands shall not be considered
national brands inasmuch as redemption would be limited and not
available throughout the entire market; and

2. Where the coupon and its redemption has no cost to any
licensee of the Division of Dairy Industry either directly or indirectly
through an entity associated in any way with the licensee, but the
licensee may be paid for the space on the milk container.]

2:48-[5.2] 4.1 [Newspaper coupons] Coupons for milk restricted

(a) It shall be unlawful and a violation of these regulations for
any licensee directly or indirectly through an entity associated in any
way with the licensee to print or cause to be printed any “cents off™
or “refund’’ coupon in any newspaper or other advertising [medium]
media (including the milk container) which is redeemable either direct-
ly or indirectly through a third party by the consumer upon his
purchase of any milk or fluid milk product, the result of which is
to sell such product [at less than the minimum price (if fixed) or]
below cost as defined in rules of the Division, specifically N.J.A.C.
2:52-7 and N.J.A.C. 2:53-6.

[(b) Before a licensee of the Division of Dairy Industry institutes
a “‘cents off” or “refund” couponing program for milk or any fluid
milk product, he shall notify the Director of the plan for such pro-
gram and file proof that the coupon will not result in the sale of
milk below the minimum price (if fixed) or below cost. The proof
of cost shall be in such detail as to permit the Director to determine
that all elements of cost have been appropriately considered. The
Director may deny the use of the coupon pending verification of
cost.]

Recodify existing N.J.A.C. 2:48-5.3 and 5.4 as 4.2 and 4.3. (No
change in text.)

BANKING
(a)

DIVISION OF REGULATORY AFFAIRS
Consumer Loan Act, Advertisements

Proposed New Rule: N.J.A.C. 3:17-1.1
Proposed Amendment: N.J.A.C. 3:17-1.4

Authorized By: Jeff Connor, Commissioner, Department of
Banking.
Authority: N.J.S.A.17:10-13; N.J.S.A. 17:16H-2 and 3.
Proposal Number: PRN 1990-360.
Submit comments by October 4, 1990 to:
Robert M. Jaworski
Assistant Commissioner
Department of Banking
CN 040
Trenton, N.J. 08625

The agency proposal follows:

Summary

The Department of Banking has received complaints from consumers
regarding an advertising practice by consumer loan licensees. These
licensees send solicitations to consumers in the form of a check or draft.
On the back of the check or contained with the solicitation are the
necessary disclosures required by Truth in Lending, 15 U.S.C. §1601 et
seq. and Regulation Z, 12 C.F.R. Part 226. The consumer merely signs
the back of the check and deposits it to borrow money from the licensee.
Secondary mortgage lenders are specifically prohibited from making this
type of solicitation, N.J.A.C. 3:18-7.5(a), but there is no such specific
prohibition in the rules governing consumer loan lenders.

(CITE 22 N.J.R. 2626)

PROPOSALS

The Department proposes to amend its rules regarding advertising by
licensed consumer loan lenders to specifically prohibit this practice which
the Department deems to be potentially deceptive and misleading and
which reduces the public’s confidence in licensees and financial institu-
tions in general. The Department is concerned that a consumer will
deposit the check without realizing that it is a loan product. Further,
should the solicitation be misplaced or stolen, a stranger could cash the
check thereby inconveniencing the consumer and causing expense to the
person cashing the check.

Also, the Department proposes a definition for *“‘advertisement” for
purposes of the subchapter at NJ.A.C. 3:17-1.1, and subsequent sections
are recodified.

Prohibiting these types of solicitations is consistent with the prohibition
in Truth in Lending, 15 U.S.C. §1601 et seq. and Regulation Z against
unsolicited credit cards (12 C.F.R. §226.12(a)). Prior to that restriction,
creditors and retailers began distributing credit cards to consumers with
little or no advance indication that the consumers even wanted the cards.
A significant number of these cards fell into the wrong hands, or were
abused by consumers. See Rohner, The Law of Truth in Lending (1984),
§10.02. The Department is proposing this rule to prevent similar problems
from occurring incident to unsolicited checks.

The Department has received no complaints or inquiries from con-
sumers concerning check solicitations by depositories. Should deposi-
tories begin to offer these products, the Department may act to prohibit
this type of solicitation by these institutions as well.

Social Impact
The proposed amendment and new rule will have the beneficial social
impact of preventing confusion by consumers regarding check solici-
tations by licensed consumer loan lenders.

Economic Impact

The proposed amendment and new rule may have a marginal negative
economic impact on licensees. Consumers when required to apply for a
loan may choose on reflection not to borrow funds. Correspondingly,
consumers are expected to receive an incidental economic benefit to the
extent that they do not enter into consumer loan agreements which, upon
reflection, may not be in their best interests. There are no costs anticipated
to the Department attributable to this amendment.

Regulatory Flexibility Analysis

The financial institutions regulated by this new rule and amendment
are predominantly small businesses as defined by the Regulatory Flexibili-
ty Act, N.J.S.A. 52:14B-16 et seq. Compliance merely requires the licensee
to refrain from sending a solicitation in the form of a check, and it is
not anticipated that this will necessitate professional services or require
capital costs. Since the benefits of this proposed new rule and amendment
can only be obtained by imposing these requirements upon all consumer
loan licensees, no differentiation is made for small businesses.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated by brackets [thus]):

3:17-1.1 Definition of advertisement

For purposes of this subchapter, ‘“‘advertisement”” means any an-
nouncement, statement, assertion, or representation which is placed
before the public in a newspaper, magazine, or other publication or in
the form of a notice, circular, pamphlet, letter or poster or over any
radio or television station or in any other way.

Recodify existing N.J.A.C. 3:17-1.1 through 3:17-1.3 as N.J.A.C.
3:17-1.2 through 3:17-1.4.

3:17-[1.4]1.5 Certain types of advertising prohibited

(a) The following types of advertisements are prohibited on the
ground that they are deceptive or misleading, or negatively affect the
public’s confidence in the licensee or financial institutions in general:

1. The placing by licensee of tags or other advertising material on
automobiles, in public or semipublic places, or the house-to-house
issuance of circulars, handbills or any other similar types of advertis-
ing[, is prohibited]; and

2. The advertisement by use of a form which has the appearance of
a check, money order, draft or other instrument which is normally used
for the transfer of funds.
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PROPOSALS

(a)
CEMETERY BOARD

Cemeteries

Proposed Readoption with Amendments: N.J.A.C.
3:41

Authorized By: New Jersey Cemetery Board, William L. Ingling,
Executive Director.

Authority: N.J.S.A. 8A:2-2.

Proposal Number: PRN 1990-461.

Submit comments by October 4, 1990 to:
William L. Ingling
Executive Director
New Jersey Cemetery Board
CN 040
Trenton, NJ 08625

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), the rules at N.J.A.C. 3:41,
concerning cemeteries and the Cemetery Board, will expire on October
16, 1990. The Cemetery Board and its Executive Director have reviewed
these rules and determined them to be necessary, reasonable and proper
for the purpose for which they were originally promuigated, as required
by the Executive Order. Two minor corrective changes have been made
to the rules in the proposal.

Subchapter 1 of the rules sets forth the scope of the rules, and
subchapter 2 contains the applicable definitions for the chapter.
Subchapter 3 provides that the Cemetery Board will charge for providing
public records in accordance with the schedule of fees set forth in N.J.S.A.
47:1A-2. Pursuant to N.J.S.A. 8A:4-12(b), each cemetery company must
annually pay to the cemetery board $2.00 per interment in excess of 25
interments. Subchapter 3 exempts a religious corporation from paying
this fee provided it submits substantial proof that it incorporated under
Title 16.

Subchapter 4 defines the general duties of the executive director. In
addition, the executive director is empowered to authorize the sale of
interment spaces to a membership or religious corporation or like entity
in accordance with N.J.S.A. 8A:9-7.

Subchapter S limits the services which cemetery companies may engage
in, and defines which charges cemetery companies may impose. In ad-
dition, it regulates the manner in which cemetery companies may treat
trust funds, and sets forth the required record keeping which must be
maintained. Subchapter 6 regulates the memorialization of the remains,
and allows for the removal of encumbrances. In addition, it restricts the
period during which cemeteries may be closed and allows for transfer
of unused interment spaces. N.J.A.C. 3:41-5.3 is being amended to include
a corrected cite to N.J.S.A. 8A:4-5(b).

Subchapter 7 regulates multiple depth graves, additional interments
and temporary storage. It also allows cemetery companies to prohibit the
photographing of disinterments under specified circumstances.
Subchapter 8 requires a crematory to properly label remains which are
transported through the U.S. Postal Service.

Subchapter 9 sets standards for the licensing of cemetery salesmen.
Investigation of applicants includes a New Jersey Criminal History
Record Information check. The cemetery license is issued in the form
of a pocket license with a photograph. N.J.A.C. 3:41-9.3 is being amended
to correct the inadvertent omission of the word “‘salesman™ from the text.
A salesman selling for more than one cemetery company must obtain
a separate license for each cemetery company he sells for.

Subchapter 10 sets forth the general standards for the interpretation
and construction of this chapter of the rules.

Social Impact
These rules are designed to curtail abuses in the cemetery industry. This
is done by requiring proper maintenance of trust funds, limiting the
charges which may be imposed, and setting standards for the interment,
disinterment and temporary storage of remains. By licensing salesmen and
making background criminal checks on all applicants, unqualified per-
sons will be excluded from the industry to the benefit of consumers.

Economic Impact
These rules do not impose any new fees or charges on cemetery com-
panies; all such fees are required by statute. Any costs attributable to
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these rules have been widely accepted by cemetery companies as standard
costs of the conduct of this business. To the extent that the rules protect
trust funds, consumers enjoy a beneficial economic impact.

Regulatory Flexibility Analysis

Most cemetery companies are small businesses as defined by the Regu-
latory Flexibility Act, N.J.S.A. 52:14B-16 et seq., and these rules impose
recordkeeping, reporting and other compliance requirements on these
businesses.

In particular, the rules proposed for readoption require the cemetery
company to maintain records of the trust accounts, to keep a map of
the cemetery readily available for inspection at its main office, to maintain
on file in the main office of the cemetery company an affidavit setting
forth the sales price on resale of crypts or niches in a public mausoleum
or columbarium, to properly label shipped cremated remains, and sets
the required form of a cemetery salesman license.

In addition, the rules require reporting upon the removal of encum-
brances, upon transfer from temporary storage and upon the sale of
interment rights in certain multiple-depth graves. Other compliance re-
quirements are as follows: (1) standards are set for the licensing of
salesmen and the maintenance of trust funds; (2) cemetery companies are
prohibited from closing for three consecutive days; (3) consent must be
obtained before a disinterment is performed; (4) photographing disinter-
ments is generally prohibited; and (5) cremated remains must be securely
packaged and proper insurance must be provided.

It is unlikely that these requirements will necessitate professional ser-
vices. Further, the Cemetery Board deems it imperative that these rules
apply to all cemetery companies, including small businesses. That is
because these rules serve to protect trust funds deposited by the public,
to ensure that remains are treated in a dignified manner which is not
offensive to relatives and friends and to keep unfit salesmen from the
industry. In addition, these rules are intended to protect the public health
from the improper treatment of remains.

Regardless of the size of the cemetery company, these protections must
be imposed, and the Cemetery Board does not deem the requirements
to be burdensome. Accordingly, no differentiation is made based on
business size.

Full text of the proposed readoption appears in the New Jersey
Administrative Code at N.J.A.C. 3:41.

Full text of the proposed amendments follows (additions indicated
in boldface thus: deletions indicated in brackets [thus]):

3:41-5.2 Trust funds

(a)-(d) (No change.)

(e) In any case in which multiple interment of cremated remains
are interred in one interment space, each individual remains shall be
subject to the statutory requirements of N.J.S.A. 8A:4-5b.

(N-(h) (No change.)

3:41-9.3 License form

A cemetery salesman license, when issued, is to be in the form of
a pocket license with a one inch by one inch recent face photograph
attached.

PERSONNEL
(b)

MERIT SYSTEM BOARD
Overtime Compensation
Proposed Amendments: N.J.A.C.4A:3-5.2and 5.5
Authorized By: Merit System Board, Peter J. Calderone,
Assistant Commissioner, Department of Personnel.
Authority: N.J.S.A. 11A:6-24.
Proposal Number: PRN 1990-447.
A public hearing concerning the proposed amendments will be held on:
Wednesday, September 26, 1990 at 5:30 P.M.
Office of Administrative Law

9 Quakerbridge Plaza, Ist Floor
Trenton, New Jersey
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The agency proposal follows:

Please contact the Regulations Unit at (609) 984-0118 if you wish to
be included on the list of speakers.
Submit written comments by October 4, 1990 to:
Peter J. Calderone
Assistant Commissioner
Department of Personnel
CN 312
Trenton, New Jersey 08625

The agency proposal follows:

Summary

These amendments are being proposed to ensure that rules and
procedures on overtime compensation are consistent with the Fair Labor
Standards Act (29 U.S.C. §§201 et seq.). Such amendments are required
pursuant to legal advice from the State Attorney General’s Office.

The amendment to N.J.A.C. 4A:3-5.2 would change the definition of
“regular rate” of pay to provide, for employees in covered titles, that
the “‘regular rate” includes clothing allowances unless the allowance is
for the purchase or maintenance of prescribed clothing.

The amendment to N.J.A.C. 4A:3-5.5 would provide, with respect to
covered employees working more than 40 hours per week, that overtime
work be credited in one-tenth hour units of continuous work beyond each
regular work day.

Social Impact

Overtime compensation is calculated on the basis of an employee’s
“regular rate” of pay. Therefore, the amendment to N.J.A.C. 4A:3-5.2,
by increasing the amount included in the “regular rate’” for some em-
ployees, would lead to increasing the amount of overtime compensation
for those employees.

With regard to the amendment to N.J.A.C. 4A:3-5.5, covered em-
ployees who work more than 40 hours per week, but in increments of
less than one hour each workday, would be assured of receiving proper
credit toward overtime compensation.

Economic Impact
Both amendments may result in a slight increase in overtime costs for
State agencies. However, these changes are necessary to ensure com-
pliance with the Fair Labor Standards Act. Failure to comply can result
in severe penalties against public employers, including double the over-
time compensation which was not paid to the employee.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since this proposal will
have no effect upon small businesses as defined under the Regulatory
Flexibility Act, N.J.S.A. 52:14B-16 et seq. The rules regulate employment
in the public sector.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

4A:3-5.2 Definitions: State service
The following terms, when used in this subchapter, shall have the
following meanings unless the context clearly indicates otherwise.

“Regular rate” means the hourly proration of the employee’s an-
nual base salary plus the fair market value of goods and facilities
received as part of the wages. For employees in covered titles, the
regular rate includes clothing allowances unless the allowance is for the
purchase or maintenance of prescribed clothing required by the em-
ployer. Employees in covered non-limited titles (NE) shall be deemed
to have a 40-hour workweek for determining the hourly proration.
Employees who work at different pay rates in a single workweek shall
have their hourly proration based on a weighted average of the
different rates.

4A:3-5.5 Federal fair labor standards applicable to more than 40
hours in a workweek for 35, 40 and NE titles: State service

(a) (No change.)

(b) Overtime compensation under this section shall be paid as
follows:

1.-7. (No change.)

8. Work credited toward overtime compensation shall be in one-tenth
hour units of continuous work beyond each regular work day.

(CITE 22 N.J.R. 2628)

PROPOSALS

(a)
MERIT SYSTEM BOARD
Promotional Examinations

Proposed Amendment: N.J.A.C.4A:4-2.4

Authorized By: Merit System Board, Peter J. Calderone,
Assistant Commissioner, Department of Personnel.
Authority: NJ.S.A. [1A:4-14.
Proposal Number: PRN 1990-448.
A public hearing concerning the proposed amendment will be held on:
Wednesday, September 26, 1990 at 5:30 P.M.
Office of Administrative Law
9 Quakerbridge Plaza, st Floor
Trenton, New Jersey

Please call the Regulations Unit at (609) 984-0118 if you wish to be
included on the list of speakers.

Submit written comments by October 4, 1990 to:
Peter J. Calderone
Assistant Commissioner
Department of Personnel
CN 312
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendment to N.J.A.C. 4A:4-2.4 would conform the
requirements for certain local service promotions to those in State service,
as provided in N.J.A.C. 4A:4-2.5. These promotions would be from the
noncompetitive division of the career service to a related entry level title
in the competitive division. The requirements for such promotions in
State service include satisfaction of open competitive requirements and
service in either the next lower or next two lower in-series noncompetitive
titles or in all related noncompetitive titles.

Social Impact
The amendment would establish uniformity between State and local
service in the requirements for promotions from the noncompetitive
division to a related entry level title in the competitive division of the
career service. This uniformity would minimize any confusion that may
exist for merit system employees and appointing authorities about an
employee’s eligibility for such promotions.

Economic Impact
The proposed amendment would further consistency in the promo-
tional process, enabling the Department of Personnel operations to func-
tion more efficiently.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since this proposed
amendment would have no effect on small businesses as defined under
the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The amend-
ment would regulate employment in the public sector.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

4A:4-2.4 Promotional title scope: local service

(a)-(c) (No change.)

(d) When a promotion is to be made from the noncompetitive
division of the career service to a related entry level title in the
competitive division of the career service, the examination shall be
open to all applicants who meet the complete open competitive re-
quirements and[, if appropriate, employees serving] who are either:

1. Serving in the next lower or next two lower in-series non-
competitive titles[.]; or

2. Serving in all related noncompetitive titles.

(e) (No change.)
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(a)
MERIT SYSTEM BOARD
Working Test Period

Proposed Amendment: N.J.A.C. 4A:4-5.5

Authorized By: Merit System Board, Peter J. Calderone,
Assistant Commissioner, Department of Personnel.
Authority: NJ.S.A. 11A:4-15.
Proposal Number: PRN 1990-449.
A public hearing concerning the proposed amendment will be held on:
Wednesday, September 26, 1990 at 5:30 P.M.
Office of Administrative Law
9 Quakerbridge Plaza, Ist Floor
Trenton, New Jersey
Please call the Regulations Unit at (609) 984-0118 if you wish to be
included on the list of speakers.
Submit written comments by October 4, 1990 to:
Peter J. Calderone
Assistant Commissioner
Department of Personnel
CN 312
Trenton, New Jersey 08625
The agency proposal follows:

Summary

The proposed amendment to NJ.A.C. 4A:4-5.5 would provide that a
permanent employee serving in a working test period in another title will
accrue seniority in his or her permanent title during the working test
period. This amendment would reflect current longstanding practice,
whereby an employee continues to accrue seniority in his or her per-
manent title whether that permanent title is at the same, higher, or lower
level as the title in which he or she is serving during a working test period.

Social Impact
The proposed amendment would have a beneficial impact on employees
who wish to return to their former jobs during or at the conclusion of
their working test periods.

Economic Impact
The proposed amendment would have no anticipated economic impact.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since this proposed
amendment would have no effect on small businesses as defined under
the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The amend-
ment would regulate employment in the public sector.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

4A:4-5.5 Restoration to eligible list or former title

(a)-(b) (No change.)

(c) [An employee with permanent status in a title with the same
or lower class code/level] A permanent employee serving a working
test period in another title shall continue to accrue seniority in his
or her permanent title for the duration of the working test period.
See N.J.A.C. 4A:4-1.9 for procedures on restoration to a former title.

(b)
MERIT SYSTEM BOARD

Employee Layoff Rights
Proposed Amendment: N.J.A.C. 4A:8-2.2

Authorized By: Merit System Board, Peter J. Calderone,
Assistant Commissioner, Department of Personnel.
Authority: N.J.S.A. [1A:8-1.
Proposal Number: PRN 1990-450.
A public hearing concerning the proposed amendment will be held on:
Wednesday, September 26, 1990 at 5:30 P.M.
Office of Administrative Law
9 Quakerbridge Plaza, Ist Floor
Trenton, New Jersey
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Please call the Regulations Unit at (609) 984-0118 if you wish to be
included on the list of speakers.
Submit written comments by October 4, 1990 to:
Peter J. Calderone
Assistant Commissioner
Department of Personnel
CN 312
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendment to N.J.A.C. 4A:8-2.2 would reflect a long-
standing practice in local service which permits an employee’s demotional
rights in a layoff situation to extend beyond related titles to include any
title previously held on a permanent basis within current continuous
service. As it reads now, the rule is limited to employees in State service.
Language applying this right to local employees was inadvertently
omitted from N.J.A.C. 4A:8 when it was recently adopted.

Social Impact
Although this proposed amendment does not present a substantive
change to existing procedures, it would ensure that local government
employees have rights equivalent to those of State employees in the event
of a layoff.

Economic Impact
No economic impact should result from the proposed rule amendment
which, as already noted, reflects longstanding practice in local service and
therefore does not represent a substantive change 1o existing procedures.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since this proposed
amendment would have no effect on small businesses as defined under
the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The amend-
ment would regulate employment in the public sector.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

4A:8-2.2 Exercise of lateral and demotional rights

(a)-(e) (No change.)

(H) [In State service, demotional] Demotional rights may extend
beyond the employee’s demotional title rights to include any title
previously held on a permanent basis within current continuous
service. In such cases, displacement may be made only on the basis
of greater permanent continuous service.

(g) (No change.)

COMMUNITY AFFAIRS
(c)

DIVISION OF HOUSING AND DEVELOPMENT

Uniform Construction Code
Underground Storage Tank Systems

Proposed Amendments: 5:23-1.1 and 3.1
Proposed New Rule: 5:23-3.11B

Authorized By: Anthony M. Villane Jr., D.D.S., Commissioner,
Department of Community Affairs.
Authority: N.J.S.A. 52:27D-124 and 58:10A-25.
Proposal Number: PRN [990-54.
Submit comments by October 4, 1990 to:
Michael L Ticktin, Esq.
Administrative Practice Officer
Department of Community Affairs
CN 802
Trenton, New Jersey 08625

The agency proposal follows:
Summary
In 1986, a State law authorizing the regulation of underground storage

tank systems, N.J.S.A. 58:10A-21 et seq. (P.L. 1986, c.102), was enacted.
Though this Act largely delegated responsibilities for enacting and enforc-
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ing rules concerning underground storage tank systems to the Department
of Environmental Protection (DEP), the Act specifically referenced the
State Uniform Construction Code, N.J.S.A. 58:10A-24a and 25¢, and
further required the Department of Community Affairs to “adopt in the
State Uniform Construction Code” the rules and regulations adopted by
the Department of Environmental Protection pursuant to the Act.

The DEP proposed its rules on August 7, 1989 at 21 N.J.R. 2242(a)
and has adopted them, effective September 4, 1990, in this issue of the
New Jersey Register. These proposed amendments and new rules are
intended to formally acknowledge and reference those DEP’s Under-
ground Storage Tank rules, which are codified at N.J.A.C. 7:14B. Those
rules provide for the permitting of underground storage tank systems by
DEP for technical sufficiency, with permits issued by the construction
official for the installation and closure (also, variously termed ‘‘demo-
lition,” and removal) of tanks. Because construction code officials are
present in each municipality, their permit function enables them to deter
unauthorized field activity that the DEP’s centralized staff might not
observe. In accordance with the Act, the DEP’s rules recognized the State
Uniform Construction Code as a valid authority controlling tank installa-
tion and closure. The Department of Community Affairs has already
adopted a rule making compliance with N.J.A.C. 7:14B a “prior ap-
proval” that must be satisfied before a construction permit or certificate
of occupancy can be issued. (See N.J.A.C. 5:23-1.4.). Nonetheless, the
Department considers it appropriate to cross reference the DEP rules for
the sake of clarity.

Social Impact

Permits under the State Uniform Construction Code (UCC) for the
installation, repair or closure (demolition) of underground storage tank
systems or parts thereof, as defined in the DEP’s rules at N.J.A.C.
7:14B-10.1, are required in order to protect public health and safety.

While the DEP’s rules are drafted to ensure that tank systems are
designed to function in a technically and environmentally-sound manner,
the permitting process under the UCC ensures that illegal installations,
repair work and closures undertaken without DEP review or permits will
be prevented or detected and stopped. Because the construction code
officials are present in the field, they may readily detect illegal tank work.
Such work, done as it is outside the DEP’s regulatory provisions, may
compromise public health and safety by contaminating the air, the soil,
and public and private groundwater supplies.

Economic Impact

Underground storage tank installers and owners have always been
required to obtain permits under the UCC if the tanks they propose to
install, repair or close are 660 gallons or more in capacity. This is specified
in the UCC’s Building Subcode in the BOCA National Building Code’s
Appendices’ reference to the National Fire Protection Association’s Stan-
dards for Underground Storage Tanks, NFiPA 30 or, as of November
1, 1989, for fuel oil tanks under the BOCA Mechanical Code’s referenced
Standard, NFiPA 31.

There is no additional economic impact, under the UCC, because of
the DEP’s prior adoption of N.J.A.C. 7:14B. The DEP has, however,
forecast significant economic impacts from those rules (see 21 N.J.R.
2242(a)).

Regulatory Flexibility Analysis

There are no differential provisions in these rules or in the referenced
DEP rules for large and small tank systems. The danger posed to the
State’s air, soil and water by inadequate underground storage tank sys-
tems is great. The DEP has forecast that one gallon of a hazardous
substance released into ground water has the potential of rendering
millions of gallons of water unfit for human consumption (see 21 N.J.R.
2242(a)). Inasmuch as even a small leak may cause great damage, there
is no justification for differential treatment for small businesses. The DEP
has, however, created a need-based program providing low interest loans
to businesses which must make proportionately large capital investments
in tank equipment to comply with current underground storage tank
rules.

Full text of the proposal follows (additions indicated in boldface
thus).

5:23-1.1 Title; division into subchapters

(a) (No change.)

(b) The regulations consist of the following subchapters:
1-2. (No change.)

(CITE 22 N.J.R. 2630)

PROPOSALS

3. “Subcodes™ which may be cited throughout the regulations at
N.J.A.C. 5:23-3 and when referred to in subchapter 3 of this chapter
may be cited as this subchapter.

i. N.J.A.C. 5:23-3.11B contains references to the Department of
Environmental Protection’s rules concerning underground storage
tanks, codified at N.J.A.C. 7:14B, which are jointly enforced by this
Department and local enforcing agencies pursuant to this chapter.

5:23-3.1 Title; scope: intent

(a)-(d) (No change.)

(e) Provisions concerning underground storage tanks, jointly en-
forced by the Department of Environmental Protection (DEP), are in
N.J.A.C. 5:23-311B and in the DEP’S rules at N.J.A.C. 7:14B.

5:23-3.11B Underground storage tank systems

(a) The installation, repair (other than ‘“minor repair,” as defined
in N.J.A.C. 7:14B-10.5), and closure (or *“demolition”’) of underground
storage tank systems, as defined in N.J.A.C. 7:14B-10.1, shall be
controlled by the State Uniform Construction Code and by N.J.A.C.
7:14B-1 through 10.

(b) A DEP permit for the installation, repair or closure of an under-
ground storage tank system, or any part thereof, or the DEP’s written
determination that no DEP permit is required, or an emergency permit
granted pursuant to N.J.A.C. 7:14B, shall be a prior approval for any
permit application submitted pursuant to the State Uniform Construc-
tion Code Act and these rules. If an underground storage tank system
or any part thereof is designated by DEP as an approved secondary
containment device, no additional prior approval for compliance with
N.J.A.C. 7:14B shall be required.

(c) Construction code officials shall retain all penalty powers, as set
forth in these rules, with respect to the installation, usage or closure
{demolition) of underground storage tank systems and parts thereof in
violation of the State Uniform Construction Code Act or these rules.

EDUCATION
(a)

STATE BOARD OF EDUCATION

Provisions for the Education of Homeless Children
and Youth

Proposed New Rule: N.J.A.C. 6:3-7

Authorized By: John Ellis, Commissioner, Department of

Education: Secretary, State Board of Education.
Authority: N.J.S.A. I18A:38-1 and N.J.S.A. I8A:7B-12.
Proposal Number: PRN 1990-458.

Submit written comments by October 4, 1990 to:
[rene Nigro, Rules Analyst
New Jersey Department of Education
225 West State Street, CN 500
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The fact that increasing numbers of families in New Jersey are becom-
ing homeless has been well documented. Families with children now
represent 60 percent of the State’s estimated homeless population and
they are the fastest growing segment of this population. A report sub-
mitted to Congress in March 1990 by the U.S. Department of Education
ranks New Jersey’s homeless school-age population as the fifth highest
in the nation. Children below the age of 18 comprise a significant portion
of homeless persons in the State. During a one year period from 1988
to 1989 a Department survey found that there were approximately 14,439
homeless children in New Jersey. Over half of these children lived in
motels or hotels. Many had moved several times during the course of
the year as their parents tried to find permanent housing. As a result,
many homeless children were forced to enroll in several schools during
the year. Some 10 to 15 percent of the school-age population did not
attend school at all. The impact of homelessness on the education of all
these children and youth is of critical concern.

The proposed new rules for the Education of Homeless Children and
Youth, NJ.A.C. 6:3-7, outline provisions for the education of these
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children in response to N.J.S.A. 18A:38-1 and 18A:7B-12 signed into law
on January 12, 1990. This law was adopted to revise New Jersey’s resi-
dency requirements to better address the unique circumstances of home-
less students. The law specifically directs the State Board of Education
to establish criteria regarding the educational placement of homeless
children and an appeal process should parents object to a decision made
by school personnel.

N.J.S.A. 18A:38-1 and 18A:7B-12 also comply with the Federal Stewart
B. McKinney Homeless Assistance Act (P.L. 100-77). The McKinney Act
charges state educational agencies with the establishment of regulations
and policies to ensure that homeless children and youth have access to
a free, appropriate public education. The act also directs states, whose
compulsory attendance laws include residency requirements, to review
and take steps to revise such laws to ensure educational access for home-
less children and youth.

The proposed new rules were developed as a separate subchapter to
provide school districts with clear and concise guidance in establishing
policies which meet the provisions of the law. This subchapter clarifies
all of the procedures needed to implement the law and ensure that
homeless students have access to a free and appropriate public education.
Specific rules define the responsibilities of the district of residence, estab-
lish criteria for educational placement decisions, and outline an appeals
process when these decisions are disputed by parents or other parties.

In order to ensure that school districts meet the needs of homeless
children and the requirements of the law, the new rules propose that each
school district designate a liaison for the education of homeless children.
This person would be responsible for coordinating all of the activities
which lead to the timely entrance into school of any homeless student.
This response network has already been initiated across the State.
Liaisons have been identified in each county office of education and in
each school district.

A review of the proposed new rules follows:

NJ.A.C. 6:3-7.1 Purpose

This section explains the purpose of the subchapter, which is to estab-
lish uniform statewide policies and procedures to ensure homeless chil-
dren and youth have access to a free and appropriate education pursuant
to N.J.S.A. 18A:38-1 and 18A:7B-12.

N.J.A.C. 6:3-7.2 Definitions

This section defines those words and terms necessary for implementa-
tion of the subchapter.

The term “‘district liaison for the education of homeless children™
means the person identified in each school district who facilitates all of
the activities needed 1o ensure the timely educational placement of home-
less children and youth.

The term “district of residence™ for a homeless child is defined as the
district in which the parent(s) or guardian(s) last resided before becoming
homeless.

The term “homeless’” describes the target population as defined in State
Law.

The term *“‘parent™ is defined to clarify who is legally responsible for
the homeless child.

N.J.A.C. 6:3-7.3 Determination of homelessness

This section includes specific examples of the types of housing provided
to families considered homeless. Examples of specific living arrangements
which qualify a child or youth as homeless are also included.

N.J.A.C. 6:3-7.4 Responsibilities of the district of residence

This section describes the placement, transportation and tuition
responsibilities of the district of residence. The new rule also empowers
the county superintendent(s) to determine the district of residence when
a dispute occurs. The section also describes the State’s responsibility for
tuition payments when a district of residence cannot be determined or
if the district of residence is outside of the State.

NJ.A.C. 6:3-7.5 Responsibilities of the district liaison

This section reviews how the requirements of the rules result in the
enroliment of the homeless child in school. School districts will be respon-
sible for identifying a liaison to initiate and coordinate the activities
between the involved school districts, parents and others.

N.J.A.C. 6:3-7.6 Educational placement

This section outlines the three educational choices to be considered by
the district of residence and establishes criteria which must be considered
when making placement decisions. The district of residence is responsible
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for making the placement decision within three days of notification of
the need to enroll the child. A specific provision for an educationally
handicapped homeless child is included. This section also details the
responsibility of the school the child last attended in forwarding school
and health records.

NJ.A.C. 6:3-7.7 Disputes and appeals

This section outlines an appeal process should parents, guardians,
involved school district officials, involved agencies, case managers or
shelter providers object to an educational placement decision made by
the district of residence. Mediation is available through the Department
to assist parents and others to resolve concerns. An appeal at anytime
during the process must not delay entrance of the homeless child into
school. The new rule empowers the county superintendent to designate
the school the child will attend during the time it takes to resolve the
appeal.

N.J.A.C. 6:3-7.8 Tuition

This section clarifies that the district of residence is responsible for
paying the costs of tuition when a homeless child attends school in a
district other than the district of residence. That district continues to pay
tuition for as long as the child is homeless and enrolled in another district.
The district of residence also counts the students on the Application for
State School Aid (ASSA).

N.J.A.C. 6:3-7.9 Transportation

This section clarifies the responsibilities of school districts in providing
transportation services for a homeless child. The district of residence pays
transportation costs if a homeless child attends school in another district
or if the child attends school in the district of residence, while temporarily
residing in another district.

NJ.A.C. 6:3-7.10 Ewvaluation procedures for compliance

This section outlines the areas which the Department of Education will
monitor to ensure school districts are in compliance with the requirements
of this subchapter and Federal and State laws.

Secial Impact

The adoption of these proposed new rules will provide a much needed
framework for the resolution of several critical issues that have often
hampered the access of homeless children and youth to school. For the
increasing number of homeless school-age children in the State, education
may offer the only way out of a hopeless situation. Such obstacles as
residency requirements, lack of transportation, and delays in the transfer
of school and health records will no longer prevent homeless children
from gaining immediate entrance to school. In addition, the creation of
a network of county office of education and district contacts with social
service agencies and providers will establish a safety net that ensures the
education of these children is not left to chance.

New Jersey is one of the few states that has passed a state law to address
the unique circumstances of homeless children. The proposed new rules
represent the State’s commitment to ensure that the educational rights
of these children are met and that they receive the same education as
all other students in the State. To date there has been wide acceptance
by school districts of the change in residency requirements for homeless
students. School personnel are especially aware of the need for a stable
environment for these children during the school day.

Economic Impact

The proposed new rules will have little economic impact on school
districts. Once a district of residence has been identified for a homeless
child, the school district will continue to receive State aid for as long
as the child is homeless. This aid will provide funds for the district of
residence to carry out the requirements of the law. In addition, districts
may also be reimbursed for transportation costs through pupil transpor-
tation aid, N.J.S.A. 18A:58-7.

The rules also provide assistance to those districts that are providing
educational services to homeless children who are temporary residents
of the district. These districts will be paid tuition by the district of
residence or by the State, if a district of residence cannot be determined.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
new rules do not impose reporting, recordkeeping or other compliance
requirements on small businesses as defined under the Regulatory Flex-
ibility Act, N.J.S.A. 52:14B-16 et seq. The rules impact solely upon New
Jersey school districts and on schools operated by the New Jersey Depart-
ment of Education.
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Full text of the proposed new rules follows:

SUBCHAPTER 7. PROVISIONS FOR THE EDUCATION OF

HOMELESS CHILDREN AND YOUTH

6:3-7.1 Purpose

The purpose of this subchapter is to establish uniform Statewide
policies and procedures for ensuring that homeless children and
youth have access to a free and appropriate public education. Specific
rules have been established to determine the educational placement
of these students and to respond to appeals made by parents or other
parties. These rules will implement N.J.S.A. 18A:38-1 and N.J.S.A.
18A:7B-12.

6:3-7.2 Definitions

The following words and terms when used in this chapter will have
the following meanings unless the context clearly indicates otherwise.

“District liaison for the education of homeless children™ means the
person identified in each school district who facilitates all of the
activities needed to ensure the timely educational placement of home-
less children and youth.

“District of residence” for a homeless child whose parent(s) or
guardian(s) temporarily move from one school district to another as
the result of being homeless pursuant to N.J.S.A. 18A:38-1, N.J.A.C.
6:20-5.3(g) and N.J.S.A. 18A:7B-12 means the district in which the
parent(s) or guardian(s) last resided prior to becoming homeless.

“Homeless™ child or youth means one who lacks a fixed, regular,
and adequate residence.

“Parent™ means the natural parent(s) or legal guardian(s), foster
parent(s), surrogate parent(s), person acting in the place of a parent
such as the person with whom the pupil legally resides and/or a
person legally responsible for the pupil’s welfare. Unless parental
rights have been terminated by a court of appropriate jurisdiction,
the parent(s) retains all rights under this chapter.

6:3-7.3 Determination of homelessness

(a) A child or youth shall be considered homeless for purposes of
this program if he or she resides in any of the following:

1. A supervised publicly or privately operated shelter designed to
provide temporary living accommodations, including:

i. Welfare hotels;

it. Congregate shelters;

itt. Transitional housing for families; and

iv. Transitional housing for the mentally ill.

2. An institution that provides a temporary residence for individ-
vals intended to be institutionalized: or

3. A public or private place not designed for or ordinarily used
as a regular sleeping accommodation for human beings.

(b) Additionally, a child or youth shall be considered homeless if
he or she is:

|. Living with a parent in a domestic violence shelter;

2. A runaway living in a shelter;

3. A school-aged mother residing in a home for adolescent
mothers;

4. Sick or abandoned and residing in a hospital and would other-
wise be released if he or she had a permanent residence;

5. The child of a homeless family who is out of necessity living
with relatives or friends; or

6. The child of a migrant family who lacks adequate housing.

6:3-7.4 Responsibilities of the district of residence

(a) The district of residence for a homeless child shall be respon-
sible for the education of the child, shall determine the educational
placement after consulting with the parent(s) or guardian(s) shall pay
the costs of tuition and transportation when the child attends school
in another district, and shall provide transportation when a child
attends school in the district of residence while residing in another
district.

(b) The determination of a homeless child’s district of residence
shall be made by the school districts involved as described in
N.J.A.C. 6:3-7.5 based upon information received from the Depart-
ment of Human Services, shelter providers, school districts, involved
agencies, case managers Or parents.
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(c) The school district which has been determined to be the district
of residence for a homeless child shall be the district of residence
for as long as the parent(s) or guardian(s) remains homeless.

(d) When a dispute occurs regarding the determination of the
district of residence, the involved districts shall immediately notify
the county superintendent of schools, who will resolve the dispute.
When the dispute involves districts in different counties, the county
superintendent(s) will work collectively to resolve the dispute. If the
county superintendent(s) is unable to resolve the dispute, an appeal
may be made to the Assistant Commissioner, Division of Finance,
pursuant to N.J.A.C. 6:20-5.3(d), (e), and (f).

(e) When the district of residence cannot be determined for a
homeless child or if the district of residence is outside of the State,
the State shall assume fiscal responsibility for the tuition of the child
pursuant to N.J.S.A. |8A:7B-12(d). The Department of Education
shall pay the amount to the school district in which the child is
currently enrolled for as long as the parent(s) or guardian(s) remains
homeless.

6:3-7.5 Responsibilities of the district liaison

(a) The superintendent of each school district shall identify a dis-
trict liaison for the education of homeless children.

I. The liaison shall facilitate communication and cooperation be-
tween the district of residence and the district where the homeless
child is temporarily residing.

2. The liaison shall develop a system to ensure that any homeless
child residing in the district is enrolled and attending school accord-
ing to the placement options described in N.J.A.C. 6:3-7.6(a).

(b) When a child becomes homeless and is living temporarily in
a school district, the liaison of that district, upon receiving notifica-
tion from the Department of Human Services, shelter directors, in-
volved agencies, case managers, or parent(s) or guardian(s), shall
notify the liaison of the district of residence within 24 hours. This
procedure shall also apply to those children identified as homeless
pursuant to N.J.A.C. 6:3-7.3 and who may not be receiving services
through a social service agency.

(c) When the liaison in the district of residence of a homeless child
receives notification of the need for educational placement, that
person shall coordinate placement procedures immediately based on
the best interest of the child and criteria set forth in N.J.A.C.
6:3-7.6(c).

6:3-7.6 Educational placement

(a) The district of residence shall decide the educational placement
of the homeless child according to criteria described in this section.
The options for placement are:

I. To continue the child’s education in the school district of last
attendance;

2. To enroll the child in the district of residence if the district of
residence is not the district of last attendance: or

3. To enroll the child in the school district where the child is
temporarily living.

(b) When the district of residence for a homeless child cannot be
determined, the district in which the child is temporarily residing shall
enroll the child immediately.

(c) The decision regarding educational placement of a homeless
child shall be based on what is in the best interest of the child. The
district of residence shall consider the following in the placement
decision process:

I. The preference of the parent(s) or guardian(s) as to where the
child should attend school:

2. The continuity of the child's educational program with con-
sideration given to the child continuing in the same school, the length
of time the child attended a particular school, the time remaining
in the school year, graduation requirements and district policies
regarding the number of credits needed for graduation, and geo-
graphical location where the family plans to seek permanent housing;

3. The eligibility of the child for special instructional programs,
such as bilingual, compensatory, gifted and talented, special educa-
tion and vocational programs; and

4. The distance, travel time, and safety factors in coordinating
transportation services from the temporary residence to the school.

NEW JERSEY REGISTER, TUESDAY, SEPTEMBER 4, 1990



PROPOSALS

(d) When a decision is made to enroll an educationally handi-
capped homeless child in a district other than the district of residence
and an immediate review of the placement options available to imple-
ment the pupil's current individualized educational program cannot
be conducted, the child shall be placed in a program consistent with

the goals and objectives of the current individualized educational .

program for a period not to exceed 30 calendar days. Within this
30 day period the district of residence must assure that the individ-
ualized educational program is reviewed and revised pursuant to
N.J.AC. 6:28.

(e) The district of residence shall determine the educational place-
ment in a timely manner and only after consultation with the
parent(s) or guardian(s) as described below:

1. Placement decisions shall be made by the superintendent of the
district of residence or his or her designee within three school days
of notification of the need for educational placement. Once the de-
cision is made, the child shall be placed immediately.

2. Consultation with the parent(s) or guardian(s) regarding the
placement decision and their right to appeal that decision shall be
documented by the superintendent or his or her designee in writing.

3. When there is a dispute regarding the placement decision, the
child will be enrolled when the county superintendent determines the
educational placement pursuant to N.J.A.C. 6:3-7.7.

(f) When a decision is made to enroll the child in a district other
than the district of residence, the district where the child last attended
school shall forward to the new district all relevant school and health
records. When the parent(s) or guardian(s) is homeless due to con-
ditions of domestic violence, the transfer of pupil records shall be
subject to the provisions of N.J.A.C. 6:3-2.6.

6:3-7.7 Disputes and appeals

(a) If the parent(s) or guardian(s), involved school district officials,
involved agencies, case managers, or shelter providers object to the
educational placement decision made by the district of residence, the
superintendent or designee of the district of residence shall immedi-
ately notify the county superintendent of schools. The county super-
intendent shall determine the placement of the child within 48 hours
based on the child’s best interest and the criteria set forth in N.J.A.C.
6:3-7.6(c).

(b) If the parent(s) or guardian(s) or any of the above parties
object to the decision of the county superintendent, mediation shall
be available through the Division of Compensatory/Bilingual Educa-
tion’s Office of Education for Homeless Children and Youth. Media-
tion shall be provided as follows:

1. A request for mediation shall be made to the Office of Educa-
tion for Homeless Children and Youth either verbally or in written
form. The mediation request shall cite the issue(s) in dispute and the
relief sought;

2. A mediation conference with all parties present, including rep-
resentation from the county superintendent’s office, shall be con-
ducted within five school days after the request is made at which time:

i. Issues shall be determined; and

ii. Options explored.

3. The role of the mediator is not judgmental;

4. The mediation conference shall be:

i. Informal; and

ii. Held at a time and place reasonably convenient to the parties
in the dispute.

5. If the mediation results in agreement, conclusions shall be in-
corporated into a written agreement, signed by each party, and for-
warded to the county superintendent for appropriate action. If the
mediation does not result in agreement, the Office of Education for
Homeless Children and Youth shall assist the parent(s) or guardian(s)
in filing an appeal to the Commissioner of Education pursuant to
N.J.S.A. 18A:6-9 and NJ.A.C. 6:24.

(c) Any dispute or appeal from any party at any stage of the
process shall not delay the homeless child’s immediate entrance into
school. The homeless child shall be placed in the district designated
by the county superintendent pending resolution of the dispute or
appeal.

(d) Any disputes and appeals involving an educationally handi-
capped homeless child shall be pursuant to N.J.A.C. 6:28.
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6:3-7.8 Tuition

(a) When the homeless child is enrolled in a district other than
the district of residence, the district of residence shall pay the costs
of tuition for the child to that district pursuant to N.J.S.A. [8A:38-19
and N.J.A.C. 6:20-3.1.

(b) The district of residence shall also include the child on its
annual Application for State School Aid (ASSA) for as long as the
parent(s) or guardian(s) remains homeless and the child is enrolled
in another school district.

(c) When the State assumes fiscal responsibility for the tuition of
a homeless child, the State shall pay the district in which the child
is enrolled the State foundation amount plus the appropriate special
education aid, if any.

6:3-7.9 Transportation

(a) When the homeless child is enrolled in a district other than
the district of residence, the district in which the child is enrolled
shall provide transportation services and the district of residence shall
pay for any transportation costs incurred by that district pursuant
to N.JS.A. 18A:39-1 et seq. and NJ.A.C. 6:21.

(b) When the homeless child attends school in the district of resi-
dence while temporarily residing in another district, the district of
residence shall provide for transportation to and from school
pursuant to the provisions of N.J.A.C. 6:21.

(c) When a district of residence cannot be determined and the State
has assumed fiscal responsibility for the payment of tuition, the
district where the homeless child is enrolled shall provide transpor-
tation pursuant to N.J.A.C. 6:21.

(d) In implementing the transportation services required for a
homeless child, school districts shall explore alternatives and provide
the most economical and safest mode of transportation pursuant to
NJ.AC. 6:21.

6:3-7.10 Evaluation procedures for compliance

(a) The Department of Education shall monitor school districts
responsible for implementing the requirements set forth in this
subchapter, including:

1. Placement decisions made according to rules and within speci-
fied timelines; and

2. Provision of appropriate educational services and transpor-
tation.

(a)
STATE BOARD OF EDUCATION

Attendance and Pupil Accounting; Tuition for Private
Schools for the Handicapped

Proposed Amendments: N.J.A.C. 6:20-1.1,1.2,
4.1-4.4 and 4.7-4.10
Proposed New Rule: N.J.A.C. 6:20-4.11

Authorized By: John Ellis, Commissioner, Department of

Education; Secretary, State Board of Education.
Authority: N.J.S.A. 18A:1-1, 18A:4-15 and 18A:46-21.
Proposal Number: PRN 1990-463.

Submit comments by October 4, 1990 to:
Irene Nigro, Rules Analyst
New Jersey Department of Education
225 West State Street, CN 500
Trenton, New Jersey 08625

The agency proposal follows:

Summary

In the 1987-88 school year, the State Board of Education pursuant to
N.J.S.A. 18A:46-21 adopted N.J.A.C. 6:20-4 which governs the de-
termination of tuition charged to New Jersey public schools by in-State
and out-of-State private schools for the handicapped for educationally
handicapped pupil placements. Since that time the Department has de-
termined through fact finding and experience that the accounting require-
ments are onerous and that adequate safeguards though implied and
intended are not expressly included in the rules as required in Metromedia,
Inc. v. Director, Division of Taxation, 97 N.J. 313 (1984). The proposed
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amendments and new rule will correct these deficiencies and prohibit
business practices by private schools for the handicapped which were
never intended to be permissible and are inconsistent with the general
intent of the existing rules.

At NJ.AC. 6:20-4.1 an amendment is proposed to define direct and
indirect costs in private schools for the handicapped and simplify
procedures to allocate costs and to establish a standard procedure to
allocate facility and operational costs when a private school facility is
also used for unrelated activities and/or enterprises by related or un-
related parties. The amendments are in response to a contested case in
the Office of Administrative Law (Pineland Learning Center, Inc. v. New
Jersey Department of Education, Division of Finance, OAL Docket
Number 0788-88, Decided February 3, 1990), in which an administrative
law judge requested a specific rule citation which would require a private
school to allocate costs under such circumstances. This section also
provides the specific information needed to request a higher tentative
tuition rate for an entire school and deletes the per pupil request for a
higher tentative tuition rate. It also requires that the Commissioner be
notified of a board agreement to pay for extraordinary services. Also,
an amendment was added to illustrate the Department’s procedure for
determining maximum salaries for private school employees which are
used in establishing tuition reimbursements.

N.J.A.C. 6:20-4.2 contains provisions for determining tentative tuition
rates for new private schools for the handicapped. Minor technical
changes are being proposed for this section.

At N.J.A.C. 6:20-4.3, an amendment is proposed to provide procedures
for merit or contingent pay increases. The procedures prevent the arbi-
trary payment of unexpended tuition to certain employees at year-end
in order to avoid the refunding of unspent tuition to the public schools.
An amendment is also proposed to add a procedure to apply refunds
of expenses or cancellations of accounts payable of a prior period, as
a reduction of current audited tuition rates. In addition, regardless of
the tax laws, the useful life of real property has been tied to the term
of the original mortgage or {5 years, whichever is greater.

At NJ.A.C. 6:20-4.4, amendments are proposed to reflect various
additions and revisions to non-allowable costs. These changes are
proposed after an analysis of problem areas discovered through fiscal
monitoring and fact finding, and as a result of contested cases in the
Office of Administrative Law. Non-allowable cost areas were added to
reflect similar restrictions which are contained in Education Department
General Administrative Regulations (EDGAR) and currently enforced
by the Federal Government in the administration of grants and cost-based
contracts. The Department originally believed these EDGAR require-
ments were sufficient precedent and enforceable under existing rules;
however, upon advice received from its assigned deputy attorney general,
discovered these Federal rules are not enforceable unless contained in
New Jersey Administrative Code.

N.J.A.C. 6:20-4.5 and 4.6 contain the areas of surcharge and working
capital fund. No changes have been proposed to these sections.

N.J.A.C. 6:20-4.7 concerns the calculation of pupil attendance. Minor
technical changes are being proposed for this section.

N.J.A.C. 6:20-4.8 contains the audit requirements for private schools
for the handicapped. Amendments are proposed to define auditor inde-
pendence, require documentation that the results of the year-end audit
were discussed with school management, and to provide a sanction for
a private school failing to comply with the audit requirements. The rules
define the extent to which an auditor may be engaged to provide services
to a private school and still be considered an independent auditor. The
addition of a documented meeting between management and the auditor
provides proof that both parties met and discussed the audit and the
determination of the actual tuition rate charged was a management de-
cision. The added sanction of conditional approval provides the Depart-
ment with a method of enforcing the rules when private schools fail to
comply or fail to respond to noncompliance notifications.

N.J.A.C. 6:20-4.9 contains appeal procedures for private schools for
the handicapped. Minor technical changes are proposed and an additional
appealable item was added.

At N.J.A.C. 6:20-4.10, amendments are proposed to indicate that the
Department will abide by tuition rates for private schools for the handi-
capped adopted by the state in which an out-of-State school is located.
The proposed amendments aiso include Department acceptance of out-
of-State tuition rates in states which do not regulate tuition rates as long
as there is a mutual agreement of the tuition rate between the private
school and sending school district. If the child was placed by the Depart-
ment of Human Services, there must be mutual agreement of a tuition
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rate between three parties: the Department of Human Services, the send-
ing school district and the private school. In both cases, if a mutual
agreement cannot be reached, the rules provide for an audit to determine
the tuition rate. This amendment will alleviate out-of-State schools from
abiding by New Jersey’s audit requirements as long as there is mutual
agreement between the parties. Such audit requirements might impact on
a child’s placement and substantially increase the tuition rate charged
because New Jersey audit requirements would be direct costs allocated
over a limited New Jersey enrollment (in some cases one pupil).

N.JLA.C. 6:20-4.11 is an entirely new rule dealing with the inspection
of records. This section was added in order to provide the Department
with a specific means to gain access to financial records which might be
denied to the Department. Based upon advice received from its assigned
deputy attorney general, the Department is proposing such a rule in order
to ensure access to such records.

At NJ.A.C. 6:20-1.1, an amendment is proposed to eliminate the
requirement that the Department annually publish and distribute the New
Jersey School Register. This document is used by school districts to record
enrollment, but is not submitted to the Department of Education. The
Department would continue to distribute the annual register summary,
which is submitted. The elimination of costly annual publication of the
register should have little or no impact on how records are kept. An
undated register will be distributed to all districts, and this will be repro-
duced each year by the local districts.

At NJ.A.C. 6:20-1.2, amendments are proposed in order to track
pupils from year to year and pupils who cease to attend school pursuant
to P.L. 1990, c.214. Within 10 days of the start of the school year a
determination, regarding absent reentering students, must be made.

Social Impact

The proposed amendments impact on local school districts, approx-
imately 120 in-State approved private schools for the handicapped, ap-
proximately 85 out-of-State approved private schools for the handicapped
and the Department of Human Services. At the time of the adoption of
the actual cost tuition system approximately 7,850 pupils were enrolled
in private schools for the handicapped; whereas, enrollment for the
1989-90 school year was approximately 9,653 pupils.

The proposed amendments and new rule will prohibit business practices
which are inconsistent with the administration of public funds dedicated
for special education. These amendments and new rule will ensure that
all funds are directly related to and enhance the educational programs
of pupils, thereby affording educationally handicapped pupils increased
social opportunity.

The amendment at N.J.A.C. 6:20-4.10 replacing the audit and actual
cost requirement for out-of-State placements with mutually agreed upon
tuition will ensure that educationally handicapped pupils are placed in
the most appropriate setting. A number of out-of-State schools indicated
the current audit and accounting requirements were onerous and cost
prohibitive in light of their limited New Jersey placements, in some cases
one student, and indicated that they would be unable to continue to
accept New Jersey placements under such conditions.

Economic Impact

The proposed amendments to N.J.A.C. 6:20-4.10 may impact economi-
cally on local school districts, in-State and out-of-State private schools
for the handicapped and the Department of Human Services. The
elimination of the audit and the actual cost requirements for out-of-State
placements when mutual agreement on tuition is reached between the
parties will eliminate the cost of such audit. The rule amendment will
thereby reduce the tuition charged if, as anticipated, the mutually agreed
upon tuition is less than the actual costs incurred plus the cost of the
audit. However, the mutually agreed upon tuition may conceivably exceed
such costs absent the current restrictions and requirements.

The additional non-allowable cost items at N.J.A.C. 6:20-4.4 which are
inconsistent with publicly funded special education programs may reduce
the tuition charged public schools. However, the Department’s intention
is to ensure that private school operators utilize public funds for bona
fide special education expenses to improve or supplement special educa-
tion programs.

An amendment at NJ A.C. 6:20-4.3 is proposed to require private
schools to apply refunds of expenses or cancellation of accounts payable
of a prior period as a reduction of current audited tuition rates. This
will minimally reduce private school for the handicapped tuition rates
and therefore have a positive economic impact on local school districts.

As in prior years, the rules require in-state private schools for the
handicapped to file a year-end audit report with the Department. The
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cost of the audit may be included in the tuition rate, but due to the low
cost which is allocated over the total number of pupils in each school,
this will have a minimal negative economic impact on local school
districts.

The economic impact of eliminating annual publication of the school
registers will be minimal for school districts. The only cost will be that
of reproducing the required copies of the register each year. The change
will produce significant savings for the Department of Education.

Regulatory Flexibility Statement

The proposed amendments to N.J.A.C. 6:20-4 will impose reporting,
recordkeeping and compliance requirements on approximately 120 pri-
vate schools for the handicapped which includes both not-for-profit and
profit making entities. Approximately 18 private schools for the handi-
capped are “small businesses” as defined in the Regulatory Flexibility
Act, N.J.S.A. 52:14B-16.

However, private schools for the handicapped were created by the State
legislature to meet the educational needs of handicapped pupils which
the public schools were unable to meet, and these schools are considered
*quasi-public schools.” The legislature empowered the State Board of
Education to promulgate rules for their governance and the State Board
of Education in adopting the current rules considered recommendations
of the State of New Jersey Commission of Investigation on the misuse
of public funds in the operation of nonpublic schools for handicapped
children. The Superior Court of New Jersey in The Council of Private
Schools for Children with Special Needs, Inc. v. Saul Cooperman, Com-
missioner of Education 205 N.J. Super. 544 (App. Div. 1985), in its
decision of November 27, 1985 upheld the Department’s right to impose
such rules on all private schools for the handicapped. The intent of these
rules was to ensure that public funds provided for special education were
utilized for the ordinary and necessary costs of providing programs to
educationally handicapped pupils. The amendments and new rule are
consistent with that intent and such intent should apply to all private
schools for the handicapped, even those regarded as *‘small businesses.”
Therefore, no attempt was made to differentiate rules for *‘small
businesses.”

The proposed amendments contain a simplified system of allocating
costs across programs (10 month school year, extended school year or
facility) which will alleviate the time consuming and cumbersome process
required in prior years. This simplified method will reduce bookkeeping
costs in programs which are required to allocate costs.

As in prior years, private schools for the handicapped will be required
to maintain financial records on an accrual basis of accounting. Those
records shall include but not be limited to (1) a cash receipts journal;
(2) cash disbursements; (3) a general ledger; (4) a tuition ledger, (5) a
payroll journal and (6) a fixed asset inventory. The rules also require that
a private school file a year-end audit report which shall be prepared by
a licensed public school accountant. The bookkeeping and year-end audit
requirements necessitate the hiring of bookkeeping personnel and an
independent licensed public school accountant. The costs of such services
may be included in the tuition rate charged local school districts and
therefore will not impose a financial burden on the regulated schools.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

6:20-1.1 School register

(a) The [commissioner] Commissioner shall prepare and distribute
[annually] a school register which shall be known as the New Jersey
School Register, for recording pupil attendance in all public schools
of the State operated by district boards of education, except adult
high schools.

(b)-(d) (No change.)

6:20-1.2  School enrollment

(a) The enrollment in a class, a school or a school district shall
be the total number of original entries plus the number of re-entries,
less the number of transfers, withdrawals or dropouts in any such unit
during a school year. The total number of original entries and re-
entries, less the number of transfers, withdrawals or dropouts, in all
the classes and schools of a school district shall constitute the school
enrollment for that district board of education during any school
year.

(b)-(c) (No change.)

(d) Within 10 days of the start of the school year, a school district
must determine whether any re-entering student who has not attended
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school that year has an excused absence or has transferred, withdrawn
or dropped out of the school district.
Recodify existing (d)-(f) as (e)-(g). (No change in text.)

6:20-4.1 Tuition rate procedures

[(a) The term *‘actual cost per pupil” for determining the tuition
rate(s) for a given year for a private school for the handicapped
located in New Jersey, referred to in N.J.S.A. 18A:46-21, shall mean
the cost per pupil in average daily enrollment certified by the com-
missioner, based upon the actual allowable costs for that year, as
shown in the certified audit submitted pursuant to N.J.A.C. 6:20-4.8.]

(a) The term ‘‘actual cost per pupil” referred to in N.J.S.A.
18A:46-21, for the purpose of this subchapter shall be defined as the
certified actual cost per pupil. For determining the tuition rate(s) for
a 10 month school year or an extended school year for approved private
schools for the handicapped located in New Jersey, the certified actual
cost(s) per pupil shall mean the actunal allowable cost for the year plus
the applicable maximum surcharge/working capital fund divided by the
average daily enrollment for a 10 month school year or total per diem
days for an extended school year. Based on the certified actual cost(s)
per pupil, the school’s management shall determine the actual tuition
rate(s) charged which is an amount less than or equal to the certified
actual cost(s) per pupil. The certified actual cost(s) per pupil and actual
tuition rate(s) charged shall be identified in the certified audit submitted
pursuant to N.J.A.C. 6:20-4.8.

1. [Allowable] Actual allowable costs [shall be based on a] for the
10 month school year program [and] shall be based on a minimum
of 180 days of pupil instruction between September 1 and June 30
and for the extended school year program on the days of pupil instruc-
tion between July 1 and August 30. Such costs shall be [reasonable
and provided in accordance] consistent with the individualized educa-
tion program of a handicapped pupii[. A] and shall be reasonable
[cost shall be a cost which is], that is, ordinary and necessary and
[does] not [exceed] in excess of the cost which would be incurred by
an ordinarily prudent person in the [conduct of business] adminis-
tration of public funds.

2. ““Average daily enrollment” for the purpose of determining the
actual cost per pupil shall be the sum of the days present and absent
of all [public] school pupils enrolled in the register(s) of the school
divided by the number of days the approved private school for the
handicapped was actually in session rounded to the nearest four
decimal places, except in no event shall the divisor be less than 180
days. A pupil enrolled in a preschool program (10 hours per week
of pupil instruction), a half-day program or enrolled in a full day
program on a shared time basis shall not have a maximum average
daily enrollment in excess of 0.5.

[(b) Whenever possible, the actual amounts expended for each
allowable cost item according to the prescribed bookkeeping and
accounting system for each private school site, 10 month school year
program or extended school year program shall be recorded and used
in determining the actual cost per pupil.

(c) Whenever it is not possible to charge the actual amount ex-
pended for a particular allowable cost item for each private school
site, 10 month school year program or extended school year program,
the individual share of such expenditure for each site or program shall
be determined on a pro rata basis in accordance with the following
ratios or other acceptable method as approved by the commissioner:

1. Administration: Ratio of number of teachers, aides and assis-
tants at each site or in each program to the total number of teachers,
aides and assistants.

2. Instruction:

i. Salaries: Ratio of time spent at each site or in each program
to the total time spent.

ii. Textbooks, school library and audio-visual materials, teaching
supplies and other expenses for instruction: Ratio of average daily
enrollment at each site or in each program to the total average daily
enrollment.

3. Attendance and health services: Ratio of average daily enroll-
ment at each site or in each program to the total average daily
enrollment.

4. Pupil transportation services: Ratio of average daily enrollment
at each site or in each program to the total average daily enroliment.
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5. Operation of plant: Ratio of square feet of floor space at each
site or in each program to the total square feet of floor space used.
Whenever floor space is shared by pupils in two or more sites or
programs, the square footage for such floor space shall be prorated
based upon the time such floor space is used by pupils at each site
or in each program. Floor space used shall not include offices, boiler
rooms, corridors or other rooms not used by pupils.

6. Maintenance of plant: Ratio of square feet of floor space at each
site in each program to the total square feet of floor space used.

7. Fixed charges: Rates of average daily enrollment at each site
or in each program to the total average daily enrollment.

8. Food services: Ratio of average daily enrollment at each site
or in each program to the total average daily enroliment.

9. Student-body activities: Ratio of average daily enrollment at
each site or in each program to the total average daily enrollment.

10. Non-pupil transportation vehicles: Ratio of average daily en-
rollment at each site or in each program to the total average daily
enrollment.]

(b) Whenever possible, direct costs which can be identified specifi-
cally with an approved private school facility, 10 month school year
program or extended school year program shall be recorded in the
prescribed bookkeeping and accounting system and used in determining
the respective actual cost per pupil.

(c¢) Indirect costs are costs which are incurred for a common or joint
purpose and not readily assignable to an approved private school fa-
cility, 10 month school year program or extended school year program.
Indirect cost pools may be established as appropriate for allocation
between common or joint purposes at the end of the fiscal year. Indirect
costs shall be included on a consistent basis in the respective actual cost
per pupil in accordance with an equitable allocation plan approved by
the Commissioner or in accordance with either of the following ratios:

1. Direct costs for each program determined pursuant to (b) above
to total direct costs; or

2. Average daily enrollment for each program to total average daily
enrollment.

(d) Whenever a facility used by an approved private school for the
handicapped is also used for unrelated activities and/or enterprises by
related or unrelated parties, all costs, direct or indirect, associated with
such facilities and operations shall be charged accordingly to the as-
sociated activities and/or enterprises which they benefit. Indirect cost
pools may be established as appropriate for allocation between common
or joint purposes at the end of the fiscal year. Indirect costs shall be
distributed in accordance with an equitable allocation plan approved by
the Commissioner or as follows:

1. For joint activities and enterprises which have a common purpose
of educating pupils, the indirect costs shall be allocated consistent with
the methods contained in (c) above.

2. For joint activities and enterprises which do not have a common
purpose of educating pupils, indirect costs for the approved private
school for the handicapped shall be based on the ratio of the revenues
for the approved private school to the total of all revenues for all
purposes.

[(d)] (e) A tentative tuition rate shall be established by written
contractual agreement between the approved private schoo! for the
handicapped and the sending district board of education. The ten-
tative tuition rate shall be an amount not in excess of the approved
private school’s estimated actual cost per pupil for the ensuing school
year. The written contract shall be on a form prepared by the [com-
missioner] Commissioner and shall be executed prior to the en-
rollment of a pupil.

1.-2. (No change.)

3. The contractual agreement shall require the sending district
board of education to pay the approved private school for the handi-
capped the tentative tuition charge on a mutually agreed upon date
but not later than 60 days after receipt of the monthly tuition bill
and attendance report.

[(e))(f) The [Department of Education] Commissioner shall de-
termine the estimated actual cost per pupil for each approved private
school for the handicapped for the ensuing school year and its ten-
tative tuition rate no later than January | preceding the beginning
of the ensuing school year. Upon request, the approved private school
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for the handicapped shall submit to the sending district board of
education a copy of the [department’s] Commissioner’s calculation
to determine the estimated actual cost per pupil for the ensuing
school year.

1.-3. (No change.)

[(N)(g) The [Department of Education] Commissioner may ap-
prove a higher tentative tuition rate for any year in which the ap-
proved private school for the handicapped can prove to the satisfac-
tion of the [Department of Education] Commissioner that the ten-
tative tuition rate for the year is not adequate and would cause an
undue financial hardship on the private school.

1. In the event of such hardship, the approved private school for
the handicapped shall be required to submit its request for a higher
tentative tuition rate for the entire school no later than January 31
preceding the beginning of the ensuing school year. The request shall
be forwarded to the Assistant Commissioner, Division of Finance and
include, but not be limited to, the following information:

i. A budget, by major account category, reflecting projected costs,
working capital fund or surcharge, estimated enrollment and the re-
quested tuition rate based on this information;

ii. A detailed explanation, by major account category, of the need
for increases in excess of those already provided in the tentative tuition
rate calculation (twice the increase in state average net current expense
budget); and

iii. A financial report which is properly completed and in the format
prescribed by the Commissioner for the six months of operations ended
December 31 immediately preceding the school year for such request.
This report format is available at the Division of Finance, 225 West
State Street, CN 500, Trenton, New Jersey.

2. [The request for a particular pupil shall be submitted prior to
the provision of the extraordinary services which causes the request
and shall be filed jointly by the private school for the handicapped,
the pupils’ parent(s) or guardian(s) and the district board of educa-
tion or State agency that determined the placement is necessary.]
Whenever a district board of education agrees to pay for a pupil’s
extraordinary services, the board shall notify the Commissioner within
30 days of such agreement. The notification shall include the pupil’s
initials, the private school, the type of extraordinary service(s) and the
cost of the additional service(s).

[3. The Department of Education shall respond to the higher
tentative tuition rate request within 30 calendar days.]

[(g)] (k) The [commissioner] Commissioner shall certify the actual
[cost per pupil and the per diem rate] tuition rate(s) charged according
to these rules.

[(h)Xi) [When]If the [commissioner] Commissioner determines
that the tentative tuition rate(s) [or per diem rate] for a 10 month
school year or an extended school year established by written contrac-
tual agreement is greater than the [certified] actual [cost per pupil
or per diem rate] tuition rate(s) charged for the school year, the
private school for the handicapped shall pay each sending district
board of education the difference no later than June 30 of the school
year in which the [certified] actual [cost per pupil or per diem rate]
tuition rate(s) charged is received from the [commissioner] Com-
missioner or not more than 30 days after an appeal on a certified
amount is finally resolved.

{()]G) [When] If the [commissioner] Commissioner determines that
the tentative tuition rate(s) [or per diem rate] for a 10 month school
year or an extended school year established by written contractual
agreement is less than the actual [cost per pupil or per diem rate]
tuition rate(s) charged for the school year, the approved private school
for the handicapped may charge each sending district board of educa-
tion all or part of the difference owed. The district board of education
shall pay the difference on a mutually agreed upon date but not later
than the end of the second school year following the year for which
the actual cost per pupil is certified.

[()]k The [commissioner] Commissioner shall prepare the contract
and the form to establish the [estimated actual cost per pupil and
per diem rate] tentative tuition rate for the ensuing school year.

(1) The Commissioner shall calculate and publish a list of maximum
salaries by job title and county. Maximum salaries shall be based on
the highest contracted salaries of certified staff in local public school
districts for any prior year indexed by the Statewide average increase
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in salary between the two preceding school years for each job title.
Under no circumstances shall the maximum salary calculated be less
than the corresponding salary in the prior year for the same job title
and county. For the purpose of this list, the maximum salary of the
private school director shall be based on the title, chief school adminis-
trator/district superintendent. Other unrecognized job titles shall be
correlated to similar job titles in public schools based on their functional
activities.

6:20-4.2 New private schools for the handicapped

(a) For the first two years of operation of [a] an approved private
school for the handicapped which was first in operation after the
1985-86 school year, the estimated actual cost per pupil and per diem
rate at each site or in each program shall be established annually
and be based on budgeted allowable costs. These estimated cost(s)
shall be submitted to the [Department of Education] Commissioner
for approval or disapproval no later than 90 days preceding the
beginning of each school year. The proposed budget shall be on a
form prepared by the [commissioner] Commissioner which shall
provide for, but not be limited to, the following:

1.-6. (No change.)

(b) If the [Department of Education] Commissioner approves the
estimated actual cost(s) per pupil, each sending district board of
education shall pay tentative tuition charges based upon the ap-
proved estimated costs per pupil for the first two years of operation.

(c) If, after each year of operation, the [commissioner] Com-
missioner determines that the actual cost per pupil or per diem rate
differs from the estimated cost per pupil or per diem rate, the ten-
tative tuition charges shall be adjusted in accordance with the
provisions of N.J.A.C. 6:20-4.1.

6:20-4.3 Bookkeeping and accounting

(a) An approved private school for the handicapped shall maintain
accounting and bookkeeping systems as prescribed in a publication
issued by the Department of Education in accordance with the fol-
lowing standards:

1.-2. (No change.)

3. Fixed asset expenditures of $1,000 or more shall be capitalized
and depreciated using the straight line method and a useful life consis-
tent with current Federal tax law except for real property which may
be depreciated using a useful life of 15 years or the term of the original
mortgage, whichever is greater.

4.-5. (No change.)

6. A chart of accounts issued by the [Department of Education]
Commissioner shall be maintained by each approved private school
for the handicapped. Each expenditure or revenue account utilized
shall be reflected on the approved private school’s general ledger. The
approved private school shall be restricted to those account categories
listed in the chart of accounts.

7. If multiple [sites] facilities for a private school have been ap-
proved, financial information shall be segregated by [site] facility in
the bookkeeping records. If both a 10 month school year program
and extended school year program have been approved, financial
information shall be segregated by program in the bookkeeping re-
cords. Bookkeeping records shall include, but not be limited to:

1.-vi. (No change.)

8. (No change.)

9. A payroll shall be prepared and supported by the employee time
record in a format prescribed or approved by the [Department of
Education] Commissioner, signed by the employee and supervisor,
prepared in the time period in which the work was done and com-
pleted at least semi-monthly.

10. A financial report prescribed by the [Department of Educa-
tion] Commissioner shall be prepared at a minimum each quarter for
the 10 month program and once at the end of the session for the
extended school year program. This report shall be submitted to the
school’s governing body. Acceptance of the financial report shall be
documented in the minutes of the meetings.

11. (No change.)

12. [A] An approved private school shall use the [Department of
Education] contract prescribed by the Commissioner for each pupil
received from a local school district.
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13. An approved private school which incurs contingent pay increases
shall have in place an employee contract which contains the criteria
by which the increase shall be paid. The payment of such increase must
be paid if the contractual contingencies are met. The contract shall
contain at least the following items:

i. The date and signature of both the staff member and authorized
school representative;

ii. The specific performance or contingency which shall be met to
generate the increase;

iii. The specific dollar amount or percentage of original contracted
salary to be paid.

14. An approved private school for the handicapped which incurs
merit pay increases shall have adopted a formal board policy which
outlines the criteria of the merit pay plan(s). The plan(s) shall be filed
with the Commissioner who may exclude from tuition any merit
award(s) if the sole purpose of the award(s) is to avoid returning
unexpended tuition funds to public schools. The plan(s) shall include
the following:

i. Eligibility for all employees;

ii. Basis by which the pay is earned;

iii. The amount of the awards by plan(s);

iv. The maximum number of awards to be given by plan(s) for each
year;

v. The date of board approval and date of initiation of the plan(s).

[13.]15. [An imprest] A petty cash fund shall be approved by the
governing body and supported by documentation. The fund shall not
exceed [$500.00] $1,500 and, except in the case of an emergency, no
disbursement shall exceed [$50] $150.00.

Recodify existing 14.-15. as 16.-17. (No change in text.)

[16.]18. A mileage record shall be maintained for each school-
owned vehicle, [or] leased vehicle or vehicle contained in a related party
transaction involving the purchase of transportation services in a format
prescribed by the [Department of Education] Commissioner.

[17.]119. Upon request from the {Department of Education] Com-
missioner, a profit-making approved private school shall provide a
copy of the Internal Revenue Service (I.R.S.) corporate tax return
to the Department of Education. A non-profit approved private
school shall provide a copy of I.R.S. form 990.

[18.]20. [A]An approved private school shall maintain all pertinent
financial record(s) for a period of seven years.

[19.]121. A non-profit approved private school for the handicapped
shall file a copy of its corporation dissolution papers with the
[Department of Education] Commissioner within 90 days of dissolu-
tion. Such papers shall include the total dollar amount transfer of
the working capital fund (public school placement restricted fund
balance) and the name of the recipient non-profit corporation.

(b) An approved private school for the handicapped which receives
a refund(s) from a current or prior year expenditure or cancels an
accounts payable shall apply such refund or accounts payable as a
reduction to the general expenditure account charged, which will reduce
the current year expenditure account. If the original expenditure ac-
count charged is not charged in the current school year, such amount(s)
shall be used to reduce total expenditures in the current year.

6:20-4.4 Non-allowable costs

(a) A cost which is not allowable in the calculation of the certified
actual cost per pupil includes the following:

1.-2. (No change.)

3. Costs other than those governed by (a)52 below associated with
lobbying in an attempt to influence:

i. The outcome(s) of any Federal, State, or local referendum, in-
itiative or similar activity; or

ii. The introduction of Federal legislation, State legislation or State
rulemaking or the enactment or modification of any Federal legislation,
State legislation or State rulemaking.

[3.]4. The salary of a professional staff member who is not certified
but is functioning in a position requiring certification in accordance
with N.J.A.C. 6:11;

Recodify existing 4.-5. as 5.-6. (No change in text.)

[6.]7. A salary in excess of [the highest salary paid in any school
year to] the associated maximum salary determined in N.J.A.C.
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6:20-4.1(1) for a certified {or non-certified] employee {in a similar job
title in a local school district in the same county that the private
school for the handicapped is located]. Part-time or split-time pos-
itions [will] shall be prorated;

[7.18. [A] The salary [for a] of the director of [a] an approved
private school in excess of the {highest] maximum salary [paid in any
school year to a chief school administrator in a local school district
in the same county that the private school for the handicapped is
located] determined in N.J.A.C. 6:20-4.1(1);

9. A salary of an employee not covered by (a)7 or 8 above, who does
not hold a professional license or certificate or a bachelor’s degree from
an accredited institution commensurate with the job function, in excess
of the lowest maximum salary in the same county according to the list
of maximum salaries determined in N.J.A.C. 6:20-4.1(1) when such
employee is in a position which does not require certification or such
employee, pursuant to a “save harmless™ provision, is serving in a
position requiring certification without such certification. The Bureau
of Teacher Certification will determine if the individual meets the
requirements;

10. A salary of an employee in a position covered by (a) 9 above,
who holds a professional license, or certificate or bachelor’s degree from
an accredited institution commensurate with the job function, in excess
of the maximum salary in the same or similar job title in the same
county according to the list of maximum salaries determined in
N.J.A.C. 6:20-4.1(1). The Bureau of Teacher Certification will de-
termine if the individual meets the requirements;

11. The cost of fringe benefits which are based on a non-allowable
salary;

[8.112. A legal, accounting or consultant fee resulting from a friv-
olous challenge to a State audit or financial review or the prosecution
of a claim against the State. The [commissioner] Commissioner shall
determine whether the challenge is frivolous by considering at least
the following factors:

i. Overall merit of the claim; and

ii. (No change.)

[9.]113. A consultant fee for professional services which does not
include at least a detailed list of the nature of the professional services
provided, the number of days worked, the charge per day and the
product or outcome of the consultation. Professional services are
services rendered or performed by a person authorized by law to
practice a recognized profession and whose practice is regulated by
law and the performance of which requires knowledge of an advanced
type in a field of learning and is acquired by a prolonged, formalized
course of specialized instruction and study. The consultant shall hold
the appropriate school certification when such certification exists;

Recodify existing 10. as 14. (No change in text.)

[11.] 15. Depreciation unacceptable under [federal tax law and
regulation] N.J.A.C. 6:20-4.3(a)3 and depreciation on:

i.-i. (No change.)

iii. A single item costing below [$500.00.] $1,000; and

iv. Autos in excess of the dollar or percentage limitation contained
under Internal Revenue Service Code Section 280F;

[12.]16. An investment expense associated with the purchase/sale
of stock, securities, other investment instruments or other investments
not associated with the education of handicapped children;

[13. Costs incurred for the entertainment of a school officer or
employee for a non-school related activity or any related item such
as meals, lodging, rentals, transportation and gratuities;)

17. Total annual costs in excess of $500.00 incurred for the enter-
tainment of school employees, school officers, consultants and/or indi-
viduals providing professional services;

Recodify existing 14. as 18. (No change in text.)

[15.]19. The cost of a fine or penalty which results from a violation
of or failure by the school to comply with a Federal, State and/or
[a] local law or rule;

Recodify existing 16. as 20. (No change in text.)

[17.]21. Fringe benefits when the benefits are determined in an
arbitrary or capricious manner rather than on an existing written
uniform [established] policy based on an equitable standard of dis-
tribution, such as years of service or education or when the benefits
are not an initial inducement for employment;
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Recodify existing 18.-19. as 22.-23. (No change in text.)

[20.] 24. Interest costs on loans when:

i. (No change.)

il. The loan is a less-than-arm’s length/related party transaction
which has not been previously approved by the department;

ili. (No change.)

Recodify existing 21.-28. as 25.-32. (No change in text.)

33. The cost associated with a professional conference and/or meet-
ing for a non-employee or employee whose position would not warrant
attendance at the event;

34. The cost of travel involving the difference between first-class air
accommodations and less than first-class air accommodations, except
when less than first-class accommodations are not reasonably available
which shall be documented by the airline or travel agent;

Recodify existing 29.-30. as 35.-36. (No change in text.)

[31.]37. The cost of staff salary, [a supply] supplies or printing and
reproduction of a material for a research activity;

Recodify existing 32.-33. as 38.-39. (No change in text.)

[34.]40. Transportation costs for a pupil to and from school:

[35.]41. Any costs associated with a school-owned vehicle, [or]
leased vehicle or vehicle contained in a related party transaction involv-
ing the purchase of transportation services where a mileage log was
not matintained;

Recodify existing 36.-38. as 42.-44. (No change in text.)

[39.]45. [Certain costs] Costs related to transactions between re-
lated parties in which one party to the transaction is able to control
or substantially influence the actions of the other. Such transactions
are defined by the relationship of the parties and include, but are
not limited to, those between divisions of an institution; institutions
or organizations under common control through common officers,
directors, or members; and an institution and a director, trustee,
officer, or key employee of the institution of his or her immediate
family either directly or through corporations, trusts, or similar ar-
rangements in which they hold a controlling interest. Such costs shall
include, but not be limited to:

i. Rental costs for buildings and equipment in excess of the actual
allocated costs of ownership (such as straight line depreciation, mort-
gage interest, real estate taxes, property insurance and maintenance
costs) incurred by the related property owner including a 2.5 percent
return calculated on the actual costs of ownership incurred by the
related party. The lease agreement shall include a list of anticipated
costs to be incurred by the property owner, prepared in the format
supplied by the [Department of Education] Commissioner, signed by
the property owner and notarized;

ii.-iii. (No change.)

iv. Cost of personal services paid to a related party when such
services are provided by [the salaried] an employee or consultant of
the approved private school acting as an employee or agent of the
related party[;]. Cost of personal services includes all remuneration,
paid or accrued, for services rendered during the school year including,
but not limited to wages, salaries, management fees and fringe benefits;

v. Cost of the purchase of services in excess of the actual allocated
costs of ownership (such as salaries, fringe benefits, insurance, oper-
ation, maintenance, straightline depreciation) incurred by the related
party owner including a 2.5 percent return calculated on the actual costs
of ownership incurred by the related party. The purchase agreement
shall include a list of anticipated costs to be incurred by the related
party, prepared in the format supplied by the Commissioner, signed by
the property owner and notarized;

46. Cost of a less-than-arm’s length/related party transaction when
the related party does not provide documentation to support the actual
costs of ownership to the Commissioner when requested and does not
allow the Commissioner access to such information for review and audit
during normal business hours. Documentation shall include, but not be
limited to:

i. The related parties’ tax returns; and

ii. The related parties’ paid bills and cancelled checks concerning the
transaction.

47. Rental costs under sale and leaseback arrangements in excess
of the amount that would be incurred had the organization continued
to own the property;
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48. Costs of a salary increase or merit pay award when such
amount(s) were not in accordance with N.J.A.C. 6:20-4.3(a)13 or 14
or the merit pay award(s) are not consistent with the plan(s) on file
with the Commissioner;

49. Indirect and direct costs associated with unrelated activities or
enterprises as defined in N.J.A.C. 6:20-4.1(d);

50. Cost of the year-end certified audit prepared by an individual
who does not meet the requirements contained in N.J.A.C. 6:20-4.8(a);

51. Costs charged to account categories other than those reflected
in the chart of accounts issued by the Commissioner in accordance with
N.J.A.C. 6:20-4.3(a)6;

52. Costs for membership in civic, business, technical and pro-
fessional organizations when the cost is:

i. Not reasonably related to the value of the services or benefits
received;

ii. For membership in an organization which devotes any activities
to influencing legisiation or state regulation(s) not directly related to
the educational instruction program of handicapped pupils and such
activities are not subsidized by sources other than membership fees from
private schools for the handicapped;

iii. Not an established annual rate charged to all members but one
which is periodically adjusted during the year; or

iv. Not supported by an annual affidavit signed by the organization’s
board of directors indicating that all legal and lobbying costs not
directly associated with the educational instruction programs for handi-
capped pupils were funded by sources other than dues from private
schools for the handicapped.

53. Salary of a staff member which is not properly supported by the
employee time record in a format prescribed or approved by the Com-
missioner in accordance with N.J.A.C. 6:20-4.3(a)9; and

[40.]54. A cost found to be patently unreasonable by the Com-
missioner or his or her representative(s) or the independent auditor/
accountant.

6:20-4.7 Calculation of pupil attendance

(a) Each approved private school for the handicapped shall main-
tain a public school register for recording pupil attendance in ac-
cordance with N.J.A.C. 6:20-1.3.

(b) Each approved private school for the handicapped shall submit
the school summary register [card (A-38)] annually to the [Depart-
ment of Education] Commissioner by September | to verify the aver-
age daily enrollment for the previous school year.

6:20-4.8 Audit requirements

(a) [Each approved private school for the handicapped shall an-
nually submit to the commissioner by November 1, regardless of the
fiscal year of the school, a certified audit from an independent regis-
tered municipal accountant of New Jersey or an independent certified
public accountant of New Jersey who shall hold an uncancelled
registration license as a public school accountant for New Jersey
based on the July 1 to June 30 school year.] Regardless of the fiscal
year of the school, each approved private school for the handicapped
shall, by November 1 of each year, submit to the Commissioner a
certified audit based on the July 1 to June 30 school year. The audit
shall be prepared by an independent registered municipal accountant
of New Jersey or an independent certified public accountant of New
Jersey; the accountant shall hold an uncancelled registration license as
a public school accountant of New Jersey. Independence will be de-
termined in accordance with standards set forth in the Code of Pro-
fessional Ethics issued by and available from the American Institute
of Certified Public Accountants. Additionally, an accountant shall not
be considered independent if such accountant or members of his or her
firm are engaged to perform services other than the year-end audit and
tax return functions for the private school for the handicapped.

(b) The audit shall follow audit standards and a format established
and published by the [Department of Education] Commissioner.

(¢} The certified audit shall determine the certified actual cost(s)
per pupil and actual tuition rate(s) charged at the end of the school
year,

(d) The auditor and school management shall discuss the results of
the auditor’s determination of the certified actual cost per pupil in order
for management to determine the actual tuition rate charged as a result
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of the audit. The actual tuition rate charged shall be an amount equal
to or less than the certified actual cost per pupil. The audit report shall
contain a letter signed by both the school auditor and an authorized
school representative indicating that both parties met and discussed the
audit and that the determination of the actual tuition rate charged was
a management decision.

(e) Within 60 days of receipt of the year-end audit, management shall
develop a corrective action plan in response to recommendations con-
tained in the year-end audit and file such corrective action plan with
the Commissioner. When the corrective action is based on the require-
ments of this subchapter, the Commissioner shall determine if the
corrective action is adequate and, when appropriate, require additional
action.

(N The approved private school for the handicapped is precluded from
amending the actual tuition rate charged upon certification by the
Commissioner,

[(d))(g) Any adjustments necessary as a result of the certified audit
or a tuition audit performed by the [Department of Education]
Commissioner which are in excesss of $10.00 per sending school district
shall be made [as follows:] in accordance with N.J.A.C. 6:20-4.1(i)
and (j).

{1. In the event the actual tuition rate is less than the estimated
tuition rate, the approved private school for the handicapped shall
pay each district board of education for such differences no later than
June 30 of the school year in which the audit is received or no later
than 30 days after an appeal on an audit is finally resolved;

2. In the event the actual tuition rate is more than the estimated
tuition rate, a district board of education shall pay the approved
private school for the handicapped the difference no later than the
end of the second fiscal year following the audit year.]

[(e) If audit adjustments in excess of $10.00 are necessary, such
adjustments shall be made in the manner described in N.J.A.C.
6:20-4.1.]

[(D]}(h) Audits filed after the November | due date shall cause
the estimated actual cost per pupil for the ensuing school year to
be calculated based upon the audited actual cost per pupil for the
school year two years prior to the current school year, and N.J.A.C.
6:20-4.1[(D](g)! shall not apply.

(i) Failure to comply with this section may result in the Com-
missioner placing the approved private school for the handicapped on
conditional approval status which precludes the school from accepting
new pupils.

6:20-4.9 Appeals

(a) The decision of the [Department of Education] Commissioner,
regarding the calculation of the tentative tuition rate pursuant to
N.J.A.C. 6:20-4.1[(D](g), [and] regarding the approval of a tentative
tuition rate pursuant to N.J.A.C. 6:20-4.2(b) and regarding conditional
approval status pursuant to N.J.A.C. 6:20-4.8(i), may be appealed in
accordance with N.J.S.A. [8A:6-9 and N.J.A.C. 6:24.

(b) The decision of the [commissioner’s] Commissioner in regard
to certification may be appealed to the State Board of Education in
accordance with N.J.S.A. 18A:6-27.

6:20-4.10 Out-of-[state] State approved private schools for the
handicapped

[(2) The commissioner shall accept a tuition rate for an approved
out-of-state private school for the handicapped provided the tuition
rate has been approved by the state in which the private school for
the handicapped is located.

1. By July | of each year, the approved private school for the
handicapped shall submit verification of the approval of the tuition
rate by the state in which the private school is located to the com-
missioner on forms prescribed by the Department of Education.

2. An annual independent audit shall be submitted to the Depart-
ment of Education each year to support the approved rate. Any
adjustment necessary as a result of the certified audit shall be made
in accordance with provisions of N.J.A.C. 6:20-4.1.

(b) Approved private schools for the handicapped located in states
which do not approve a tuition rate shall comply with the provisions
of N.J.A.C. 6:20-4.

(CITE 22 N.J.R. 2639)
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(c) All approved private schools for the handicapped in which the
actual New Jersey pupil enrollment exceeds or is expected to exceed
15 percent of the total school enrollment shall comply with the
provisions of N.J.A.C. 6:20-4.

(d) A tuition rate(s) charged to a New Jersey district board of
education shall not exceed the rate(s) charged to school districts of
the state in which the private school for the handicapped is located.]

(a) Out-of-State private schools for the handicapped shall be ap-
proved to provide special education programs by the department of
education of the state in which they are located. Exceptions to this
requirement may be made only at the discretion of the Division of
Special Education, the New Jersey Department of Education in ac-
cordance with N.J.A.C. 6:28-7.1(f).

(b) The Commissioner shall abide by the tuition regulations for
approved private schools for the handicapped adopted by the department
of education or other regulatory agency in the state in which the private
school for the handicapped is located. The approved private school for
the handicapped shall submit verification of the approval of the tuition
rate to the Commissioner either on prescribed forms or verification from
the out-of-State department of education or other regulatory agency.

(c) If the out-of-State approved private school for the handicapped
is located in a state in which the department of education or other
regulatory agency does not approve or sanction tuition rates such tuition
rates shall be determined in the following manner:

1. The approved private school for the handicapped and the sending
school district or state agency that determined the placement shall
mutually agree to the tuition rate, The tuition rate must be agreed upon
prior to the child’s placement and a letter indicating agreement of such
rate shall be forwarded to the Commissioner.

2. An approved private school for the handicapped which is licensed
as a child care facility by the New Jersey Department of Human
Services shall determine a tuition rate through mutual agreement be-
tween the approved private school, the sending school district and the
Department of Human Services, Office of Education. The tuition rate
must be agreed upon prior to the child’s placement and documentation
of such rate shall be forwarded to the Commissioner.

3. If a tuition rate cannot be mutually agreed upon in accordance
with (¢)1 or 2 above, the approved private school shall file a budget
in a format prescribed by the Commissioner to determine a tentative
tuition rate and shall comply with the provisions of this subchapter in
order to collect tuition from a New Jersey school or agency. The cost
of the audit contained in N.J.A.C. 6:20-4.8 may be charged to the
sending school district(s) or agency which did not mutually agree to
the tuition rate.

[(e)](d) An approved private school for the handicapped located
in another state shall have bookkeeping and accounting records
available for inspection upon request by the [Department of Educa-
tion] Commissioner.

[(f) Tuition rates for private schools located in other states shall
be based on reasonable costs and shall only include the cost of
educational services. Reasonable costs are costs which are ordinary
and necessary and do not exceed the costs which would be incurred
by an ordinarily prudent person in the conduct of business. Residen-
tial, medical costs and ordinary living expenses shall not be included
in the tuition rate.]

6:20-4.11 Inspection of records

(a) All financial and accounting records maintained by the approved
private school for the handicapped as required by this subchapter shall
be open for review and audit during normal business hours by the
Commissioner or his or her representative(s).

(b) All financial and accounting records maintained by a related
party which pertain to a transaction between a related party and the
approved private school for the handicapped shall be open for review
and audit during normal business hours by the Commissioner or his or
her representative(s).

(c) All auditor’s workpapers used in the preparation of the year-end
audit shall be open for review during normal business hours by the
Commissioner or his or her representative(s).

(CITE 22 N.J.R. 2640)
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DIVISION OF FINANCIAL EXAMINATIONS AND
LIQUIDATIONS

Custodial Deposits
Proposed New Rules: N.J.A.C. 11:2-32

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.

Authority: N.J.S.A. 17:16A-1 et seq., 17:20-1 et seq., 17B:18-37
etseq., 17B:18-39.1, 17:46B-1 et seq. and 17:50-1 et seq.

Proposal Number: PRN 1990-465.

Submit comments by October 4, 1990 to:
Verice M. Mason, Assistant Commissioner
Legislative and Regulatory Affairs
Department of Insurance
CN 325
Trenton, New Jersey 08625

The agency proposal follows:

Summary

P.L. 1989, c.264 (enacted January 4, 1990 and effective July 1, 1990)
amended N.J.S.A. 17:20-1 et seq. and 17B:18-37 et seq. regarding the
procedures for holding statutory deposits required of all insurers, invest-
ment companies and reciprocal insurance exchanges licensed to transact
business in this State. Pursuant to these amendments, property and casu-
alty insurers, life and health insurers, investment companies, title in-
surance companies and reciprocal insurance exchanges are now required
to make any deposit with a custodian on behalf of the Commissioner
of Insurance (Commissioner). The custodian is appointed by the Com-
missioner and is selected on the basis of bids submitted by banks to
perform such fiduciary functions as the Commissioner deems necessary
in the maintenance of deposits pursuant to N.J.S.A. 17:20-1 and
17B:18-37 as amended.

Additionally, P.L. 1989, ¢.264 amended N.J.S.A. 17:20-1, 17:16A-3 and
17:50-6 to increase the required amount of any statutory deposits for
domestic property and casualty insurers, domestic investment companies
and domestic reciprocal insurance exchanges, respectively, from $50,000
to $100,000. N.J.S.A. 17:20-1 et seq., 17B:18-37 et seq., 17:16A-3 and
17:46B-1 et seq. were also amended to provide that property and casualty
insurers, life and health insurers, investment companies and title in-
surance companies are required to make any statutory deposit in securi-
ties. Securities is defined to include only bills, bonds and notes issued
by the United States Treasury; debt obligations of the State of New
Jersey, its authorities, counties and municipalities; and certificates of
deposit of a State or Federally chartered bank, savings bank or savings
and loan association, with its principal office in New Jersey.

Finally, sections 4 and 8 of P.L. 1989, c.264 (N.J.S.A. 17:20-3.1 and
17B:18-39.1) provide that the Commissioner shall establish, by regulation,
the fees to be charged insurers for the services of the custodian.

In order to implement these statutory amendments and to ensure that
insurers are fully apprised of these changes in the custodial procedures,
the Department of Insurance (Department) proposes these rules. These
proposed rules provide that the fees to be charged depositors and the
manner by which such fees are to be paid will be established by contract
between the Commissioner and the appointed custodian. The fees to be
charged by the custodian are a major factor in the Commissioner’s
selection of the bank uitimately appointed as custodian.

Additionally, section 12 of P.L. 1989, ¢.264 (N.J.S.A. 17:20-1.1)
provides that whenever the Commissioner is required or authorized by
the laws of this or any other State or country to receive and hold a deposit,
he or she may utilize the custodial procedures set forth in N.J.S.A. 17:20-1
as amended. Since the types of securities deposited are considered part
of the “*custodial procedures™, these proposed rules provide that whenever
an insurer or other entity is required to deposit securities with the Com-
missioner, the securities must conform with the classes of securities speci-
fied in N.J.S.A. 17:20-1 and this subchapter. In order to reduce the
depletion of the assets of an insurer in liquidation through the payment
of custodial fees, the rules do not apply to insurers in liquidation pursuant
to N.J.S.A. 17:30C-1 et seq. or 17B:32-1 et seq., as applicable. The
Department would maintain the deposits of any insurer in liquidation.
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Proposed N.J.A.C. 11:2-32.1 sets forth the purpose and scope of the
proposed new rules.

Proposed N.J.A.C. 11:2-32.2 sets forth the definitions of terms used
in the subchapter.

Proposed N.J.A.C. 11:2-32.3 provides for deposits with the custodian
and the establishment of the fees to be charged depositors by the custo-
dian.

Proposed N.J.A.C. 11:2-32.4 provides the compliance dates for this
subchapter.

Proposed N.J.A.C. 11:2-32.5 sets forth the penalties for violation of
this subchapter.

Social Impact

The primary impact on insurers and any other entities required to make
a deposit with the Commissioner is that these depositors will be required
to make such deposits in the classes of securities specified in N.J.S.A.
17:20-1 and this subchapter. The Department, however, believes this
impact to be minimal since most depositors currently have deposits in
the required classes of securities.

Additionally, deposits will now be maintained by the custodian rather
than the Department, thus reducing any administrative burden imposed
on Department personnel in the maintenance of deposits.

Economic Impact

Depositors will be required to pay any required fee to the custodian
for its services in the maintenance of deposits pursuant to sections 4, 8
and 12 of P.L. 1989, c.264 (N.J.S.A. 17:20-3.1, 17B:18-39.1 and 17:20-1.1).
The Department anticipates a substantial increase in the fees charged for
custodial services by the custodian in relation to the fees charged by the
Department for such services.

Domestic property and casualty insurers, domestic investment com-
panies and domestic reciprocal insurance exchanges will also be required
to increase the amount of their deposits from $50,000 to $100,000, to
the extent such deposits are not currently $100,000. Since most depositors
currently have deposits in an amount of $100,000 or more, the Depart-
ment believes any impact imposed by the increase in the deposit amount
to be minimal.

Depositors will further bear any costs associated with substituting the
securities currently deposited with securities authorized by N.J.S.A.
17:20-1. However, as was stated in the social impact statement above,
the Department believes any impact to be minimal since most depositors
currently have deposits in the required classes of securities.

Finally, deposits will now be maintained by the custodian rather than
the Department thus reducing the costs to the Department related to the
maintenance of deposits.

Regulatory Flexibility Analysis

The proposed new rules may apply to “small businesses’ as that term
is defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.

To the extent the new rules apply to ‘‘small businesses™ they will be
businesses transacting insurance in this State or otherwise required to
make a deposit with the Commissioner before transacting business in this
State. The initial and annual compliance costs would be the fees charged
by the custodian for the maintenance of deposits, as established by the
contract between the Commissioner and the custodian, and those costs
associated with any required substitution of securities. To the extent the
proposed new rules apply to “small businesses” they will impose a greater
economic burden on “small businesses’ in that they will be required to
devote proportionately more financial resources to pay the custodial fees
and any costs associated with any required substitution of securities.

The proposed new rules implement the intent of the Legislature as
expressed in P.L. 1989, ¢.264. Since this statute provides no differentiation
in compliance requirements based on business size and to ensure con-
sistency and uniformity in the maintenance of custodial deposits, no
differentiation in compliance requirements is provided based on business
size.

Full text of the proposed new rules follows:

SUBCHAPTER 32. CUSTODIAL DEPOSITS

11:2-32.1 Purpose and scope

(a) The purpose of this subchapter is to set forth the procedures
for the holding by the Commissioner of any required deposits and
to establish the fees to be charged the depositor for the services of
the custodian of such deposits pursuant to P.L. 1989, c.264.
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(b) This subchapter applies to all insurers required by the laws of
this State to make a security deposit to be held for the benefit and
security of all the policyholders of the company making such deposit.
This subchapter also applies to any other entity required to make
a deposit with the Commissioner in order to transact business in this
State. This subchapter does not apply to any insurer under liqui-
dation pursuant to N.J.S.A. 17:30C-1 et seq. or 17B:32-1 et seq., as
applicable.

11:2-32.2 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

“Bank™ means a State or Federally chartered bank, savings bank,
or savings and loan association which has trust powers and which
has its principal office in New Jersey.

“Commissioner’” means the Commissioner of the New Jersey De-
partment of Insurance.

“Custodian” means a bank which performs fiduciary functions in
the maintenance of deposits.

“Deposit” means those deposits of securities required to be made
by insurance companies prior to their authorization to transact busi-
ness within any jurisdiction or required to be made by any other
entity prior to being authorized by the Commissioner to transact
business in this State.

“Federal Reserve book-entry system™ means the computerized
system sponsored by the United States Department of the Treasury
and certain agencies and instrumentalities of the United States for
holding and transferring securities of the United States government
and the agencies and instrumentalities, respectively, in Federal Re-
serve Banks through banks which are members of the Federal Re-
serve System or which otherwise have access to this computerized
system.

11:2-32.3 Deposits with custodian; establishment of fees

(a) Whenever the Commissioner is required or authorized by a law
of this or any other State or country to receive and hold a deposit,
such deposit shall be made with the custodian on behalf of the
Commissioner. The custodian is appointed by the Commissioner on
the basis of bids submitted by banks to perform such fiduciary
functions as the Commissioner deems necessary in the maintenance
of deposits, pursuant to N.J.S.A. 17:20-1b and 17B:18-37b.

(b) If securities are deposited, such securities must be:

1. Bills, bonds and notes issued by the United States Treasury;

2. Debt obligations of the State of New Jersey, its authorities,
counties and municipalities; or

3. Certificates of deposit of a State or Federally chartered bank,
savings bank or savings and loan association with its principal office
in New Jersey.

(c) All securities deposited shall be held by the custodian in physi-
cal form or, in the case of bills, bonds and notes issued by the United
States Treasury, purchased for the depositor’s account in the Federal
Reserve book-entry system.

(d) The fees to be charged the depositor for the services of the
custodian shall be established by the contract between the Com-
missioner and the custodian.

(e) All depositors shall pay the applicable fee to the custodian
when due. All depositors shall also pay any applicable fees or penal-
ties charged by the custodian for nonpayment in addition to any
penalties which may be imposed by the Commissioner pursuant to
law for violation of this subchapter.

11:2-32.4 Compliance dates

(a) All deposits made on or after the effective date of this
subchapter shall conform to the requirements contained in this
subchapter.

(b) To the extent a depositor has on deposit securities that do not
conform with the types of securities specified herein, such depositor
shall, by June 30, 1991 or upon the maturity of such non-conforming
securities, whichever is sooner, make any substitution of securities
necessary so that the securities deposited conform with the types of
securities specified in this subchapter.
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11:2-32.5 Penalties
Failure to comply with this subchapter may result in the imposition
of penalties as provided by law.

(a)
DIVISION OF ACTUARIAL SERVICES

Order of Benefit Determination Between Automobile
Personal Injury Protection and Health Insurance

Proposed Amendments: N.J.A.C. 11:4-16.4, 16.5,
28.2 and 28.5

Proposed New Rules: N.J.A.C. 11:3-14.8 and
11:3-37

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.

Authority: N.J.S.A. 17:1-8, 17:1C-6(e) and 39:6A-4.3.

Proposal Number: PRN 1990-466.

Submit comments by October 4, 1990 to:
Verice M. Mason
Assistant Commissioner
Legislative and Regulatory Affairs
New Jersey Department of Insurance
20 West State Street
CN 325
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Section 6 of the Fair Automobile Insurance Reform Act of 1990, P.L.
1990, c.8 (“FAIR Act”), amends the personal injury protection option
selections set forth at N.J.S.A. 39:6A-4.3. Section 6 requires that a new
option be provided in automobile policies which would allow named
insureds to choose the primary coverage provider for medical expenses
incurred for the treatment of injuries resulting from an automobile-related
accident (“‘medical expenses”).

Currently, medical expenses are covered through an insured’s personal
injury protection benefits (“‘PIP”) which are part of the required benefits
for automobile insurance policies sold in New Jersey. Beginning January
I, 1991, New Jersey residents will be permitted to choose, on new or
renewing automobile policies, whether primary coverage for medical ex-
penses will be provided by the automobile insurer through the automobile
policy’s PIP provisions (‘“‘traditional coverage™), or by a health benefits
provider through one or more health benefits plans (“alternative cov-
erage”). When the alternative coverage selection is made, Section 6 re-
quires that the automobile insurer reduce the PIP provision premiums
in recognition of the reduced potential for exposure with respect to
payment of medical expenses.

Section 6 also provides that if an insured who is subject to the alterna-
tive coverage option selection does not have health coverage at the time
an accident occurs, then the automobile carrier will provide PIP benefits
for that insured as if the alternative coverage selection had not been made.
However, PIP benefits will be subject to a $750.00 deductible in addition
to the deductible selected on the policy and the statutory copayment
requirement of 20 percent for amounts up to $5,000.

The proposed new rules and rule amendments are designed to address:
(1) the order of benefit determination under either the traditional or
alternative coverage option selections; (2) the provision of benefits for
the insured when a dispute exists on the issue of primacy of coverage;
and (3) the calculation of benefits payable by the automobile insurer and
health benefits provider under either the traditional or alternative cov-
erage option selection. These new rules and amendments are also designed
to make it clear that health benefits providers are prohibited from creating
or perpetuating plans that deny benefits based on the existence of PIP
benefits.

N.J.A.C. 11:3-37.1 establishes the purpose and scope of proposed new
subchapter 37, which is to provide guidelines for the coordination and
calculation of benefits between health benefits providers and automobile
insurers. This proposed subchapter applies to all health benefits providers
and automobile insurers providing coverage or offering to provide cov-
erage to New Jersey residents through policies or contracts delivered or
issued for delivery in this State.

NJ.A.C. 11:3-37.2 sets forth definitions of various terms.

(CITE 22 N.J.R. 2642)
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N.J.A.C. 11:3-37.3 prohibits health benefits providers from incorporat-
ing any language in contracts or policies which would contravene the
intent of the FAIR Act or this proposed subchapter. Proposed amend-
ments to NJ.A.C. 11:4-16.4 and 16.5 and N.J.A.C. 11:4-28.2 and 28.5
are also intended to effectuate this prohibition.

N.J.A.C. 11:3-37.4 sets forth the guidelines for the scope of the appli-
cation of the primary coverage option, that is, the named insured and
resident family members of the named insured. It should be recognized
that the scope of coverage of an automobile policy may frequently be
broader than the scope of coverage of a health benefits plan. Thus, in
extended family households, particularly those involving several gener-
ations, two or more health benefits plans may commonly be affected by
the alternative coverage option selection. Given this fact, and the fact
that health benefits plans and the automobile policy are not likely to be
coterminous, incidences of (non-fraudulent) failure to have effective
health coverage may occur with some frequency during the first years
following implementation of the new option.

NJ.A.C. 11:3-37.5 provides automobile carriers with a limited op-
portunity to verify that a named insured choosing the alternative coverage
option has a health benefits plan which indeed will provide primary
coverage for the named insured. This proposed rule also provides guide-
lines for invalidating the option selection, without cancelling the auto-
mobile policy.

N.J.A.C. 11:3-37.6 sets forth standards for the order of benefit de-
termination under the alternative coverage option. The main point of this
proposed rule is that virtually all health benefits plans of any insured
under the specific automobile policy will provide primary coverage when
the alternative coverage option is selected. (As provided in proposed
N.J.A.C. 11:3-14.8, the PIP plan becomes a secondary coverage vehicle.
This is in accordance with the terms of Section 6 of the FAIR Act.)

A distinction is made in this new subchapter between providing primary
coverage under the alternative coverage option selection, and providing
primary or secondary coverage in accordance with the coordination of
benefits rules set forth at N.J.A.C. 11:4-28. Specifically, automobile no-
fault benefits plans will no longer be plans with which health benefits
providers may coordinate their plans using the rules of N.J.A.C. 1]:4-28.

Rather, under these proposed new rules, either the PIP plan is
categorized as “‘primary” and all health benefits plans are categorized
as “secondary”, or all health benefits plans are categorized as “primary”
and the PIP plan is categorized as “‘secondary”. (There may be more than
one health benefits plan providing primary coverage, or secondary cov-
erage, to an insured. If that is the case, and if the health benefits plans
are group plans, then coordination of benefits may be achieved between
the group plans using the coordination rules at NJ. A.C. 11:4-28))

Some exceptions to these new rules may exist. Health benefits provided
through programs or plans funded or owned by the Federal or state
governments may be exempt from providing primary coverage. This may
also be true for other health plans not subject to regulation by New Jersey.
However, an automatic presumption of exemption does not exist.

N.J.A.C. 11:3-37.7 provides the guidelines for calculation of the ben-
efits payment by an automobile insurer when the alternative coverage
option is selected (that is, the PIP plan is secondary coverage). The
automobile insurer should calculate the benefits it would have paid if the
PIP plan was primary coverage. In so doing, (1) calculations are made
only for the automobile insurer’s recognized eligible expenses, and (2)
the calculation is reduced by the policy deductible and statutory copay-
ment amounts. In paying actual benefits, the automobile insurer is not
required to exceed the medical fee schedule amounts for expenses, but
the automobile insurer must (1) consider all remaining uncovered allow-
able expenses, whether or not such items of expense would be eligible
expenses from the automobile insurer’s viewpoint, and (2) not require
actual satisfaction of the PIP deductible or statutory copayment amounts
by the insured.

For example, the billed charges for an insured’s medical expenses are
as follows:

$2,000 + $2,000 + $500 + $250 + $250 = $5,000.

The health benefits provider determines the reasonable charges for the
eligible expenses are as follows:

$1,900 + $1,600 + $420 + $240 + $200 = $4,360.

After satisfaction of a $200.00 policy deductible and 20 percent copay-
ment requirement, the health benefits provider pays the insured $3,328
in benefits:

(34,360 - $200) - [(34,360 - $200) (.20)] = $3,328.
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The automobile insurer has determined that the reasonable charges for
eligible expenses, had PIP coverage been primary, would have been as
follows:

$1,800 + $1,750 + $450 + $230 + $200 = $4,380.

The automobile insurer notes that after application of a PIP deductible
of $250.00 and the statutory copayment requirement, it would have paid
the insured $3,304 in benefits:

(54,380 - $250) - [($4,380 - $250) (.20)] = $3,304.

However, in considering the charges for remaining uncovered allowable
expenses-—and not exceeding the fees listed in the medical fee schedules—
which includes the $200.00 deductible and $832.00 copayment amounts
under the insured’s health benefits plan, the automobile insurer de-
termines it owes $1,192 in benefits:

(50 + $150 + $30 + $0 + $0) + (5200 + $832) = $1,192.

The remaining charges of $480.00 represent charges in excess of the
medical fee schedules.

N.J.A.C. 11:3-37.8 restates the statute in establishing guidelines to be
followed by the automobile insurer in the provision of PIP benefits when
the alternative coverage option has been selected, but the specific insured
has no health coverage in effect at the time the insured is injured in an
automobile accident. This rule also provides that the automobile insurer
may recoup the premium reductions provided on the policy during the
contract period in which the automobile-related accident occurred.

N.J.A.C. 11:3-37.9 sets forth the standards for determining the order
of benefits payable and calculating the benefits to be paid when the
traditional coverage option is selected. Health benefit providers, in some
circumstances, may choose not to consider (1) charges on remaining
allowable expenses which exceed those charges already recognized by the
automobile carrier (in accordance with the medical fee schedules), and
(2) items of expense which were determined not to be eligible expenses
by the automobile carrier. However, in no manner is this permissive
provision to be construed as allowing or requiring the breach of any
contract which may exist or be created between a health benefits provider
and its insureds or health care providers.

For example, the billed charges for an insured’s medical expenses are:

$2,000 + $2,000 + $500 + $250 + $250 = $5,000.

The automobile insurer determines reasonable charges for the eligible
expenses are:

$1,800 + $1,750 + $450 + $230 + $200 = $4,380.

After satisfaction of the $250.00 PIP deductible and 20 percent copayment
amounts, the automobile insurer pays the insured $3,304 in benefits.

The health benefits provider determines that reasonable charges on
eligible expenses would have been $4,360 had the health benefits provider
been providing primary coverage. After application of the plan deductible
of $200.00 and the plan’s 20 percent copayment requirement, the insured
would have received benefits from the health benefits provider totalling
$3,328. The maximum benefits the health benefits provider will provide
in this case, however, is $1,696, the total remaining on the uncovered
allowable expenses.

Proposed N.J.A.C. 11:3-37.9 would allow the health benefits provider
to pay benefits of only $1,076, which is the equivalent of the PIP deduc-
tible ($250.00) and statutory copayment amount ($826.00). The remaining
$620.00 in billed charges is considered to be charges in excess of the
medical fee schedules.

However, if the health benefits provider has an agreement to pay a
health care provider amounts which may exceed the medical fee schedule
amounts, that agreement is to be honored by its own terms. Likewise,
if a health benefits provider has contracted to provide benefits of 80
percent on all eligible expenses on an indemnification basis, it cannot
breach that contract with its covered members. Thus, if an item of expense
appears as an eligible expense in the health benefits plan’s schedule, it
cannot be summarily excluded for coverage because the automobile car-
rier excluded it. Rather, the health benefits plan’s terms of “necessary
and reasonable’’ would apply. Moreover, if a covered member had
already paid all of the remaining uncovered charges, the health benefits
provider cannot withhold benefits in excess of the automobile insurer’s
recognized medical fee schedule amounts. The health benefits provider
must indemnify the insured in accordance with the terms of the health
benefits plan contract.

Additionally, health benefits providers may not make the provisions
of benefits for remaining uncovered allowable expenses contingent upon
the order of receipt of health care provider charges (see proposed
N.J.A.C. 11:3-37.9(d) and (e)).

N.J.A.C. 11:3-37.10 sets forth standards for the information required
to be disclosed by the automobile insurer on an explanation of benefit
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form which is to be provided with the payment of benefits. This form
should facilitate communication between the automobile insurer and
health benefits provider. It should also alert insureds to the eligible
expenses and charges determined to be reasonable by the automobile
insurer and health benefits provider.

N.J.A.C. 11:3-37.11 establishes that when a dispute exists between a
health benefits provider and an automobile insurer over the issue of
primacy of coverage, the health benefits provider shall provide benefits
as if no PIP benefits existed. Disputes may occur when a health benefits
provider claims an exemption from compliance with these proposed rules,
but there is a question as to the validity of the exemption. Disputes may
arise when it is unclear that an individual is an insured under an auto-
mobile policy in which the alternative coverage option has been selected.

N.LLA.C. 11:3-37.12 is a penalty provision applicable to both auto-
mobile insurers and health benefits providers.

N.J.A.C. 11:3-37.13 provides that the rules of the subchapter are sever-
able.

Social Impact
In enacting the FAIR Act, the Legislature intended to provide New
Jersey residents with 2 means by which to obtain some relief from the
automobile insurance premiums they have been paying. Selection of the
Section 6 alternative coverage option will provide that relief for many
residents.

Economic Impact

Consumers who choose the alternative coverage option should see a
reduction in their premiums associated with PIP. Automobile insurers
should also see an overall reduction in their costs related to PIP benefits.
However, the lower PIP costs for automobile insurers will be partially
offset in the early years of implementation of the Section 6 alternative
coverage option because of added administrative costs associated with
verification procedures and enhanced communications with insureds and
health benefits providers. (Note, however, that verification of the validity
of the alternative coverage option is voluntary at this time.)

Health benefits providers are expected to see an increase in costs.
Virtually no health benefits plans previously provided first dollar cov-
erage for medical expenses when PIP benefits were available. The increase
in costs for these plans, therefore, will be noticeable almost immediately,
and may be substantial. The actual cost increase will depend, of course,
upon the number of covered members choosing the alternative coverage
option and the total medical expenses incurred resulting from the option
selection.

However, health benefits providers who provide secondary coverage
may also see their costs increase as the automobile carriers begin to utilize
the medical fee schedules. Additionally, health benefits providers whose
plans do not comply with the FAIR Act and this new subchapter may
still incur increased costs if they neglect to inform their covered members
that they should not choose the alternative coverage option. These health
benefits providers may have to provide coverage for the additional
$750.00 deductible. (It should be noted that the additional $750.00 deduc-
tible is not a penalty, but rather is a cost containment measure for the
automobile carrier which had not fully factored in the cost of providing
PIP benefits as the primary provider for that insured.)

The increase in costs for health benefits providers will have a ripple
effect. Premium increases will affect group and individual policies. In-
creases in the cost of providing group coverage will impact upon em-
ployers, union groups and trade associations. Changes in costs for heaith
benefits providers and market competition may affect health care service
provider contracts as well.

The full potential of the ripple effect is uncertain. Health benefits
providers are considered to be more efficient than automobile insurers.
Generally, health benefits providers are able to provide insureds a higher
level of benefits while incurring a lower expense per dollar of benefits
paid. Thus, while the initial impact of the alternative coverage selection
may result in increased costs (and premiums) for health benefits coverage,
the more efficient nature of the health benefits provider is expected to
eventually contain and possibly drive down those costs. In the long-term,
it is anticipated that costs (and premiums) will stabilize, resulting in a
positive impact for health benefits providers, automobile insurers and
consumers.

The Department of Insurance anticipates an increase in policy and rate
filings as both automobile carriers and health benefits providers move
to implement the Section 6 option. Costs associated with these increased
filings are expected to be absorbed by current Department of Insurance
resources.
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Regulatory Flexibility Analysis

The Department of Insurance is uncertain whether any “small busi-
nesses” (as that term is defined under the Regulatory Flexibility Act,
N.J.S.A. 52:14B-16 et seq.) will be impacted by the proposed amendments
and new rules. There are no new reporting or recordkeeping requirements,
but the new rules and amendments will require new standards of com-
pliance for both insurers and health benefits providers with respect to
policy forms and coverage. Additionally, unless an insurer currently is
using an Explanation of Benefits (“EOB") form which meets the criteria
of N.J.A.C. 11:3-37.10, insurers must develop and implement a new,
complying EOB.

However, no measures are being proposed which would effectively
minimize the adverse economic impact on small businesses, if any. DOI
determined that it would be impractical in this instance to differentiate
application of the amendments and rules between insurers and health
benefits providers based on their size. There are too many variables
involved, and it is probable that consumers would be the party most often
injured by compliance (or noncompliance) errors. Regulatory flexibility
measures would tend to defeat the intended purpose of Section 6 of the
FAIR Act, which does not provide for a difference in application of the
statute based on an insurer’s or health benefits provider’s size, or any
other criteria.

Full text of the proposed amendments and new rules follows (additions
indicated in boldface thus; deletions indicated in brackets [thus]):

11:3-14.8  Application of the option to choose health care insurance
coverage as the primary insurer
When an insured or prospective insured elects to have a health insurer
provide primary personal injury protection medical expenses benefits,
the medical expense benefits available to the insured under his or her
automobile policy’s personal injury protection provisions shall become
a secondary benefits provider. The order of benefit determination shall
be in accordance with N.J.A.C. 11:3-37.

11:4-16.4 Policy definitions

(a) Except as provided hereafter, no health insurance policy de-
livered or issued for delivery in this State shall contain definitions
respecting the matters set forth below unless such definitions comply
with the requirements of this section.

1. “Accident”, ‘“‘accidental injury™, *“‘accidental means”, shall be
defined to employ “‘resuit” language and shall not include words
which establish an accidental means test or use words such as “ex-
ternal, violent, visible wounds™ or similar words of description or
characteristics.

i. “Injury” shall not be defined more restrictively than accidental
bodily injury sustained by the insured person which is the direct cause
of the loss, independent of disease, bodily infirmity or other cause,
and which occurs while the insurance is in force.

(1) Such definition may provide that injuries shall not include
injuries for which benefits are provided under workers’ compensa-
tion, employer’s liability or similar law, {compulsory motor vehicle
no-fault plan, unless prohibited by law,] or injuries occurring while
the insured person is engaged in any activity pertaining to any trade,
business, employment or occupation for wage or profit.

2.-17. (No change.)

11:4-16.5 Prohibited policy provisions

(a)-(k) (No change.)

(1) No policy shall limit or exclude coverage by type of illness,
accident, treatment or medical condition, except as follows:

1.-7. (No change.)

8. Treatment provided in a government hospital; benefits provided
under Medicare or other governmental program (except Medicaid),
any state or federal workers’ compensation, employer’s liability or
occupational disease law [, or any mandatory motor vehicle no-fault
law]; services rendered by employees of hospitals, laboratories or
other institutions; services performed by a member of the covered
person’s immediate family and services for which no charge is nor-
mally made in the absence of insurance;

9.-12. {(No change.)

(m)-(q) (No change.)
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11:4-28.2  Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Plan” means coverage with which coordination is allowed. The
definition of “plan™ in the group contract must state the coverages
which will be considered in applying the COB provision of that
contract. The right to include a coverage shall be limited by 1 through
3 below.

1.-2. (No change.)

3. A “plan” may include:

i.-iii. (No change.)

iv. Group hospital indemnity benefit amounts exceeding $150.00
per day; and

[v. The medical benefits coverage in automobile “no-fault” and
traditional “‘fauit” type contracts; and}

[vi.]v. Medicare or other governmental benefits, except those ben-
efits as provided in 4vii below. This part of the definition of “plan™
may be limited to the hospital, medical and surgical benefits of the
governmental program.

4. (No change.)

11:4-28.5 Prohibited coordination; benefit design

(a)-(b) (No change.)

(¢) No contract delivered or issued for delivery in this State, or
renewed, continued or converted on or after January 1, 1991, shall
contain any provision, rider, waiver of endorsement or other instrument
which restricts, limits or excludes coverage, directly or indirectly, of
services or expenses otherwise eligible under the contract on the grounds
that such expenses or services would be covered under an automobile
no-fault medical benefits plan for which the covered member would be
eligible.

SUBCHAPTER 37. ORDER OF BENEFIT DETERMINATION
BETWEEN AUTOMOBILE PERSONAL
INJURY PROTECTION AND HEALTH
INSURANCE

11:3-37.1 Purpose and scope

The purpose of this subchapter is to establish guidelines for the order
of benefit determination between a plan of health insurance and personal
injury protection provided through an automobile policy, when a named
insured elects to have his or her personal injury protection become
secondary coverage for the provision of benefits for medical expenses
incurred due to injuries sustained in an automobile accident. The
provisions of this subchapter shall apply to all automobile policies, as
that term is defined at N.J.S.A. 39:6A-2a, issued to New Jersey resi-
dents, or renewed on or after January 1, 1991, and to all health plans
which have been or will be delivered or issued for delivery in this State.

11:3-37.2 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates other-
wise,

“Actual benefits” means those benefits determined to be payable for
allowable expenses.

“Alowable expense” means a medically necessary, reasonable and
customary item of expense covered by an insured’s health benefit plan(s)
or PIP plan as an eligible expense, at least in part. When a plan provides
benefits in the form of services, the reasonable monetary value of each
such service shall be considered as both an allowable expense and a
paid benefit,

“Benefits” means the provision of the following in consideration of
payment of premiums or fees on a prepaid or postpaid basis:

1. Services, including supplies;

2, Payment of expenses incurred;

3. A combination of 1 and 2 above; or

4. An indemnification.

“Eligible expense’ means:

1. In the case of health benefits plans, that portion of the medical
expenses incurred for treatment of an injury which is covered under the
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terms and conditions of the plan, without application of the deductible(s)
and copayment(s), if any.

2. In the case of PIP plans, that portion of the medical expenses
incurred for treatment of an injury which, without considering any
deductible and copayment, shall not exceed:

i. The percent or dollar amounts specified on the medical fee sched-
ules, or the actual billed expense, whichever is less; or

ii. The reasonable amount, as determined by the automobile insurer,
considering the medical fee schedules for similar services or equipment
in the region where the service or equipment was provided, when an
incurred medical expense is not included on the medical fee schedules.

“Health benefits provider” means any person, whether subject to the
regulation of the New Jersey Department of Insurance, Department of
Health, or both, or not otherwise subject to such regulation, who con-
tracts to provide health services, provide reimbursement for the cost of
health services in whole or in part, or to provide for indemnity in the
event health services are used, in return for a prepaid or postpaid
premium or fee or other consideration, including but not limited to:

1. Insurers, as defined at N.J.S.A. 17B:17-2;

2, Hospital service corporations, as defined at N.J.S.A. 17:48-1;
3. Medical service corporations, as defined at N.J.S.A. 17:48A-1;
4. Health service corporations, as defined at N.J.S.A. 17:48E-1;
5. Health maintenance organizations, as defined at N.J.S.A.

26:2J-2;

6. Dental service corporations, as defined at N.J.S.A. 17:48C-2;
7. Dental plan organizations, as defined at N.J.S.A. 17:48D-2;
8. Medicare;

9. Medicaid;

10. State Employees Health Benefits Plan;

11. CHAMPUS;

12. Self-insured programs; and

13. Certificates delivered to New Jersey residents on a policy or
contract issued and delivered in a state other than New Jersey.

“Hospital expenses” means at least those expenses defined at
N.J.S.A. 39:6A-2f.

“Injury” means bodily injury sustained by an insured as a result of
an accident while occupying, entering into, alighting from or using an
automobile, or as a pedestrian, caused by an automobile or by an object
propelled by or from an automobile.

“Insured’” means a person eligible for coverage, at least in part, for
medical expenses incurred for treatment of injuries, under an auto-
mobile policy PIP medical expense provision, and who meets the defi-
nition of a named insured or family member.

1. Named insured means the person identified as the insured in the
automobile policy and that person’s spouse, if the spouse is a resident
of the same household, except that if the spouse ceases to be a resident
of the household of the named insured, coverage for that spouse shall
continue until the full term of any policy period in effect at the time
of the cessation of residency has expired. The term includes only natural
persons under individual policies.

2. Family member means any relative of the named insured or the
named insured’s spouse who:

i. Isrelated to the named insured or named insured’s spouse by blood,
marriage, adoption or guardianship;

ii. Resides in the household of the named insured or spouse of the
named insured; and

iii. Is not a named insured under another automobile policy.

“Maedical expenses” means expenses for medical, surgical and dental
treatment, professional nursing services, hospital expenses, rehabili-
tation services, diagnostic services, ambulance services, prosthetic de-
vices, medications and other reasonable and necessary expenses result-
ing from the treatment prescribed by persons licensed to practice medi-
cine and surgery, dentistry, psychology or chiropractic in accordance
with this State’s laws, or by persons similarly licensed in other states
or nations, or any nonmedical remedial treatment rendered in ac-
cordance with a recognized religious method of healing.

“Medical fee schedule” means that list of services, procedures and
supplies to which has been assigned a maximum fee or percentage of
a fee payable by an automobile insurer for expenses incurred as a result
of the rendering to an insured any of those specific services, procedures
or supplies for injuries, which list is promulgated in accordance with
N.J.S.A. 39:6A-4.6.
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“PIP” means personal injury protection coverage provided as part
of an automobile insurance policy, specifically those provisions for
medical expenses coverage.

“Plan” means any policy, contract, certificate, booklet, evidence of
enrollment, program, or other such term which evidences the existence
of a relationship between a health benefits provider or PIP carrier and
an insured with respect to the provisions of hospital, medical, surgical,
dental and/or other health care related benefits, at least in part.

“Primary coverage” means coverage by any plan which determines
its actual benefits payable on allowable expenses incurred by an insured
for treatment of injuries without taking into consideration the existence
of any coverage for which the insured may be eligible provided second-
ary in accordance with this subchapter. There may be more than one
plan providing the insured primary coverage.

“Secondary coverage” means coverage by any plan which determines
its actual benefits payable on all allowable expenses incurred by an
insured for treatment of injuries after all plans providing primary cov-
erage have considered expenses incurred and paid actual benefits.

11:3-37.3 Health benefits providers

(a) Nothing in this subchapter shall be construed as requiring any
health benefits provider to offer, provide, or continue coverage to or
for any individual or group, except as may be set forth by other laws
of this State, or of the Federal government.

(b) Nothing in this subchapter shall be construed as requiring any
health benefits provider to provide coverage for any treatment or service
not otherwise covered under the terms of the applicable health benefits
plan.

(c) No health benefits contract or policy delivered or issued for
delivery in this State, or renewed, continued or converted on or after
January 1, 1991 shall contain any provision, rider, waiver of endorse-
ment or other instrument which restricts, limits or excludes coverage,
directly or indirectly, of services or expenses otherwise eligible under
the policy or contract on the grounds that such expenses or services
would be covered under an automobile policy PIP provision for which
the insured would be eligible had the named insured on the automobile
policy not selected the PIP-as-secondary coverage option.

11:3-37.4  Application of the PIP-as-secondary coverage option

(a) When a named insured elects the PIP option, whereby the named
insured intends that medical expenses incurred for treatment of an
injury are to be covered by a health benefits provider or providers, as
evidenced on the Coverage Selection Form, then the medical expense
provisions of the PIP coverage shall be considered to be secondary
coverage for the purposes of the order of benefit determination, and
all health benefits plans of an insured subject to the PIP option elected
shall be considered to be primary coverage.

(b) The election by the named insured to make PIP medical expense
provisions secondary coverage shall apply to only the named insured
and family members of the named insured who reside in the named
insured’s household and are not named insureds under other automobile
policies.

(c) The election by the named insured to make PIP medical expense
provisions secondary coverage shall continue in force as to subsequent
renewal or replacement policies until the automobile policy insurer or
its authorized representative receives a properly executed written re-
quest revoking the selection of this option.

(d) In the event that an insured is ineligible for health plan coverage
of medical expenses when an injury occurs, despite the selection of the
PIP-as-secondary coverage option by the named insured, benefits shall
be provided to the insured through PIP coverage in accordance with
N.J.A.C. 11:3-37.8.

11:3-37.5 Health benefit plan standards and the PIP premium
reduction

(a) An automobile insurer may eliminate the premium reduction on
the base rate applicable to the amount of medical expense benefit chosen
in conjunction with the PIP-as-secondary coverage option election if
the avtomobile insurer verifies that the coverage specified by the named
insured excludes payment of expenses incurred by an eligible insured
for injuries when expenses are eligible expenses under an automobile
policy’s PIP provisions, or an insured’s health benefit plan provides that
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it is always secondary, or otherwise will not be a primary provider of
benefits.

(b) An automobile insurer shall notify a named insured no later than
35 days after the first premium due date on the policy if the automobile
insurer determines that the health benefits plan(s) specified by the
named insured contain exclusionary or restrictive coverage provisions
as set forth in (a) above, and, therefore, the named insured’s premium
reduction for PIP medical expense benefits will be eliminated. The
notice shall be in writing and shall specify the reasons why the auto-
mobile insurer believes the named insured’s health plan coverage is not
in compliance with this subchapter. .

1. The automobile insurer may demand payment of the premium
reduction difference, but the automobile insurer shall not terminate the
policy for nonpayment of the premiums before the 60th day after the
named insured was notified of the automobile insurer’s belief in the error
in the reduction and intent to recover the premium due.

2. The automobile insurer shall permit the insureds under the auto-
mobile policy at least 45 days following notification of the elimination
of the premium reduction to provide proof of coverage which satisfies
the standards of (a) above.

3. If the insured provides payment of the full premium amount and
subsequently provides proof that coverage is not restricted in the manner
set forth in accordance with (a) above, the automobile insurer shall
refund the monies paid in excess of the full reduction, or shall credit
any excess paid on the reduced premium to the extent any premium
payment for the PIP medical expense coverage is still unpaid on the

policy.

11:3-37.6  Order of benefits determination when PIP is secondary
coverage

(a) When the named insured of an automobile policy has selected
the PIP-as-secondary coverage option, all health benefit plans for which
the insured is eligible shall provide coverage for the allowable expenses
incurred by the insured due to an automobile-related injury prior to any
benefits for medical expenses being paid by a PIP plan.

(b) If the insured is eligible for coverage under more than one group
health benefits plan, the group health benefits plans may coordinate
benefits with one another in accordance with the rules set forth for such
plans at N.J.A.C. 11:4-28.

(¢) The PIP plan shall provide benefits for allowable expenses re-
maining uncovered after all health benefit plans for which the insured
is eligible have paid benefits towards those allowable expenses.

(d) The PIP plan shall continue to be liable for expenses related to
the same occurrence as the expenses are incurred, whether or not the
health benefit plan(s) in force at the time of the accident terminate(s)
coverage, or benefits provided under the health benefit plan(s) are
exhausted subsequent to the occurrence of the accident, up to the
maximum PIP benefits available to the insured under the terms of the
automobile policy.

(e) Total benefits paid by an insured’s health benefit and PIP plans
shall not exceed the amount of total allowable expenses.

11:3-37.7 Determination of PIP medical benefits payable when PIP
is secondary coverage

(a) In calculating the actual benefits to be paid by the automobile
insurer when the PI1P-as-secondary coverage option has been selected,
the automobile insurer shall first determine the amount of eligible
expenses which would have been paid after application of the deductible
and copayment limitations had the PIP-as-secondary-coverage option
not been selected.

1. In the event the remaining allowable expenses are less than the
benefits calculated pursuant to (a) above, the automobile insurer shall
pay actual benefits equal to the remaining allowable expenses, without
reducing the remaining allowable expenses by its deductible or copay-
ments.

2. In the event the remaining allowable expenses are greater than
the benefits calculated pursuant to (a) above, the actual benefits paid
by the automobile insurer shall be the benefits calculated pursuant to
(a) above, without reducing the remaining allowable expenses by its
deductible or copayments.

(b) In paying actual benefits, the automobile insurer shall not:

1. Reduce its actual benefits payable on account of any deductibles
or copayments of the health benefit plans which have provided benefits
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ahead of the PIP plan due to the selection of the PIP-as-secondary
coverage option; or

2. Reduce its actual benefits payable for any allowable expense
remaining uncovered which item of expense otherwise would not be an
eligible expense under the PIP plan, except as set forth by (c) below.

(c¢) In determining remaining uncovered allowable expenses, the auto-
mobile insurer shall not consider any amount for items of expense which
exceed the dollar or percent amounts recognized by the medical fee
schedules promulgated pursuant to N.J.S.A. 39:6A-4.6.

(d) The total amount of benefits to be provided through the PIP
medical expense provisions for each insured per accident or occurrence
shall not exceed the maximum PLP benefits as provided for by the terms
of the policy.

11:3-37.8 Health benefits plan coverage ineligibility

(a) When, subsequent to the selection of the PIP-as-secondary cov-
erage option by a named insured, it is determined that an insured did
not have health coverage in effect at the time of an injury, then the
insured shall be provided benefits for incurred medical expenses through
the PIP medical expense provision.

1. Benefits payable shall be subject to a per accident deductible
equalling the total of $750.00 plus the PIP deductible selected by the
named insured of the policy.

2. Benefits payable shall be subject to a 20 percent copayment for
amounts less than $5,000 after the deductible has been satisfied.

3. Determination of the amount of benefits payable shall be made
in accordance with medical fee schedules promulgated pursuant to
N.J.S.A. 39:6A-4.6, or on a reasonable basis, as determined by the
automobile insurer, considering the medical fee schedules for similar
services or equipment in the region where the service or equipment was
provided, when an item of expense is not included on the medical fee
schedules.

4. Total benefits paid for each insured eligible for benefits in any
one accident shall not exceed the maximum PIP benefits provided for
by the terms of the policy.

(b) All items of medical expense incurred by the insured for treat-
ment of an injury shall be eligible expense to the extent the treatment
or procedure from which the expenses arose is recognized on the medical
fee schedules, or are reasonable medical expenses in accordance with
N.J.S.A. 39:6A4.

(c) The automobile insurer shall be entitled to recover, for the con-
tract period in which the automobile-related injury occurred, the dif-
ference between the reduced premiums paid on the policy and the
amount of premium which would have been due on the policy had the
named insured not selected the PIP-as-secondary coverage option, and
no premium reduction shall be provided on that policy for the PIP-as-
secondary coverage option during the remainder of that current contract
period.

11:3-37.9 Determination of benefits when PIP is primary coverage

(a) When no election has been made by a named insured to make
his or her health benefits plan(s) primary coverage provider(s), so that
the PIP plan will provide primary coverage for medical expenses in-
curred for treatment of injuries, the PIP plan shall provide benefits to
the insured without consideration of any benefits for which the insured
may be eligible under any health benefits plan.

(b) Actual benefits paid by the PIP plan shall be for all medical
expenses which are eligible expenses incurred for treatment of injuries,
subject to application of the deductible provided for by the terms of
the automobile policy, and a 20 percent copayment requirement for
amounts incurred after the deductible and up to $5,000.

(c) Actual benefits payable by a health benefits plan, when the PIP
plan is providing primary coverage for medical expenses incurred for
treatment of injuries, shall be the lesser of the remaining uncovered
allowable expenses or the actual benefits that would have been payable
had the health benefits plan been providing coverage primary to the PIP
plan.

1. Actual benefits payable may be reduced by the deductible(s) and
copayment requirements applicable by the terms of the health benefits
plan, and shall not exceed the amount of actual benefits that would
have been payable had the health benefits plan been providing coverage
primary to the PIP plan.
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2. Allowable expenses remaining uncovered, which the health benefit
plan(s) shall consider when the PIP plan is providing primary coverage,
include:

i. Any PIP deductible(s);

ii. Any PIP copayment amounts;

iii. Any expenses which exceed the medical expense coverage limits
of the PIP plan per person per accident, as set forth by the terms of
the automobile policy; and

iv. Any expenses not covered by the PIP plan when such expense
was determined to be in excess of the reasonable charge for an item
of expense not listed on the medical fee schedules, but for which the
automobile insurer determined a reasonable charge based on the medi-
cal fee schedule for a similar item of expense in the region where the
service or equipment was provided.

3. Allowable expenses remaining uncovered, which the health ben-
efits plan(s) may not consider when the PIP plan is providing primary
coverage, include:

i. Any amounts of expenses which exceed the dollar or percent
amounts recognized in the medical fee schedules; and

ii. Any items of expense determined by the PIP plan not to satisfy
the reasonable medical expense requirements of N.J.S.A. 39:6A-4.

(d) When a health benefits plan provides hospital expense or service
benefits only, or medical expense or service benefits only, and is not
otherwise a part of a basic health benefits package, all allowable
expenses remaining uncovered shall be considered by that health ben-
efits plan for the provision of benefits, without regard as to whether
the expenses are hospital-related or medical-related expenses. Actual
benefits paid by that health benefits plan for the allowable expenses
remaining uncovered shall not exceed the total actual benefits which
would have been payable had the health benefits plan been providing
coverage primary to the PIP plan.

(e) When there is one health benefits plan providing insureds hospital
expense or service benefits and another health benefits plan providing
insureds medical expense or service benefits as two separate parts of
one basic health benefits plan package, the hospital benefits plan and
the medical benefits plan shall both consider all allowable expenses
remaining uncovered and shall apportion such allowable expenses be-
tween the two plans in equal amounts without regard as to whether the
expenses are hospital-related or medical-related expenses. Actual ben-
efits paid by each plan of the health benefits plan package shall not
exceed the total actual benefits which would have been payable had the
health benefits plan package been providing primary coverage.

() No insured shall be liable to a health care provider for any fees
for services or supplies which exceed the dollar or percentage amounts

recognized for those services or supplies on the medical fee schedules.

(g) No health care benefit plan shall seek repayment from or
withhold payment to an insured for amounts paid to the insured in
consideration of charges which were in excess of the amounts set forth
in the medical fee schedules.

(h) If there is more than one group health benefits plan providing
secondary coverage to an insured, these plans may coordinate their
benefits with one another in accordance with N.J.A.C. 11:4-28.

11:3-37.10  Explanation of benefits

(a) Automobile insurers shall develop and utilize an explanation of
benefits form to be provided with the payment of benefits for expenses
incurred for treatment of injuries which clearly identifies and explains
the following:

1. Each procedure for which a claim has been made;

2. Eligible expenses related to each procedure with an indication of
whether the eligible expense is based on the medical fee schedules or
is the reasonable charge as determined by the automobile insurer;

3. Actual benefits paid;

4. The deductible applied; and

5. A concise explanation why any item of expense is considered an
ineligible expense, when this occurs.

11:3-37.11 Dispute as to primacy of coverage

If, subsequent to the selection of the PIP-as-secondary coverage
option by the named insured, injuries are sustained by an insured eligible
for health benefits plan coverage, but a dispute exists between the health
benefits provider and the automobile insurer, then the health benefits
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provider shall provide benefit as if it were the primary coverage provider
and no PIP benefits were available to the insured. In no event shall
the provision of benefits be unreasonably delayed by either a health
benefits provider or an automobile insurer.

11:3-37.12  Penalties

Each automobile policy or health benefits plan subject to the terms
of this subchapter which fails to comply with the terms herein shall be
in violation of this subchapter. Failure to comply with the terms of this
subchapter may result in the assessment of any and all penalties in
accordance with the laws of this State,

11:3-37.13  Severability

If any provision of this subchapter or application thereof to any
person or circumstance is held invalid, the remainder of the subchapter
and the application of such provision to other persons or circumstances
shall not be affected thereby.

(a)
DIVISION OF ENFORCEMENT AND CONSUMER
PROTECTION

Notice of Comment Period Correction

Automobile Insurance

Appeals from Denial of Automobile Insurance and
Insurance Producer Solicitation Under the “Fair
Automobiie Insurance Reform Act of 1990’

Proposed Amendment: N.J.A.C. 11:17A-1.2
Proposed New Rules: N.J.A.C. 11:17A-1.7 and
11:3-33
Take notice that the comment period deadline set forth in the notice
of proposal for the proposed amendment to N.J.A.C. 11:17A-1.2 and
proposed new rules NJ.A.C. 11:17A-1.7 and 11:3-33, published in the
August 20, 1990 New Jersey Register at 22 N.J.R. 2457(a), is in error.
The correct deadline for comments on the proposal is September 19, 1990.
Submit comments by September 19, 1990 to:
Verice M. Mason
Assistant Commissioner
Department of Insurance
Division of Legislative and Regulatory Affairs
CN 325
Trenton, New Jersey 08625

LAW AND PUBLIC SAFETY
(b)

DIVISION OF CONSUMER AFFAIRS
BOARD OF DENTISTRY

Delegation of Physical Modalities to Unlicensed
Dental Assistants
Proposed New Rule: N.J.A.C. 13:30-8.17
Authorized By: New Jersey Board of Dentistry, Samuel Furman,
D.D.S., President.
Authority: N.J.S.A. 45:6-3 and 45:6-50(h).
Proposal Number: PRN 1990-454.
Submit comments by October 4, 1990 to:
William Gutman, Executive Director
Board of Dentistry, Room 510
1100 Raymond Boulevard
Newark, New Jersey 07102

The agency proposal follows:

Summary
The Board of Dentistry is proposing a new rule at N.J.A.C. 13:30-8.17
which would allow unlicensed assistants to administer certain physical
modalities in limited circumstances. This new rule is the result of a
Petition for Declaratory Ruling filed with the Board on February 23, 1988
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by a Board licensee. The petitioner requested a ruling on the permissibility
of delegating certain physical modalities in connection with the dental
treatment of head and facial pain and temporomandibular joint disorders.
Following a public hearing held on November 30, 1988, at which peti-
tioner and various experts addressed the Board concerning the ap-
propriateness of delegating these modalities, a Board committee rec-
ommended that a rule be promulgated permitting such delegation to
unlicensed assistants.

The proposed new rule limits the physical modalities which may be
delegated to heat, cold, ultrasound and electrogaivanic stimulation. The
Board has specifically prohibited the application of transcutaneous elec-
trical nerve stimulation (“T.E.N.S.””) and phonophoresis by unlicensed
individuals because these modalities must be performed by a dentist, a
physical therapist or another appropriate health care provider in the
dental office. The proposed rule requires licensees to determine when and
how to use the delegated modalities; it sets forth conditions under which
the modalities may be delegated and enumerates standards for licensees
in regard to examining the patient, assessing the risks of treatment,
determining all components of treatment and instructing and supervising
the unlicensed assistant. The proposed new rule also makes clear that
patients with injuries or diseases requiring prolonged treatment, if not
treated personally by the dentist, must be referred to a licensed physical
therapist or other appropriate health care provider.

Social Impact

With the adoption of this new rule, the Board will eliminate any
uncertainty existing among its licensees as to which physical modalities
may be properly delegated to unlicensed employees and will provide
precise standards for licensees in regard to their responsibilities in del-
egating these modalities. Furthermore, this new rule will aid the Board
in carrying out its statutory duty of promoting the public health, safety,
and welfare by establishing guidelines for the delegation of certain duties
to unlicensed personnel. The social impact of the proposed new rule will
be beneficial in that clear delineation of modalities that may be adminis-
tered by unlicensed personnel will protect the consumer of dental services.

Economic Impact
The proposed new rule may result in a decrease in the fees charged
for the application of the four specified modalities because the dentist’s
fees for his or her own time may be reduced.
The dentist who delegates these modalities may realize the economic
benefits associated with having more time in which to render other
professional services.

Regulatory Flexibility Statement

If, for the purposes of the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., dentists are deemed “‘small businesses” within the
meaning of the statute, the following statement is applicable.

The Board of Dentistry currently licenses approximately 19,500 individ-
uals. The proposed new rule will affect all dentists who choose to delegate
to their unlicensed assistants the administration of four specified physical
modalities. The proposed new rule does establish reporting and rec-
ordkeeping requirements designed to assure that the public’s health and
safety will be protected. Prior to each patient’s treatment, the licensee
is required to provide the unlicensed assistants with complete written
instructions concerning all components of the treatment to be performed
at the present visit. In addition, each licensee who employs unlicensed
assistants to perform physical modalities must submit written notice to
the Board and must maintain a written document, to be submitted to
the Board upon request, listing the names of all such unlicensed assistants
and outlining the instructions given to each. Compliance requirements
include providing instruction to and ascertaining a satisfactory level of
education, competence and comprehension of each unlicensed assistant
in regard to all modalities used prior to the use of any modality by an
unlicensed assistant. The Board does not anticipate that licensees will
require professional services beyond those normally utilized in a dental
practice in order to comply with these requirements.

There are no initial capital costs or need for professional services. It
is impossible to estimate the annual cost of compliance since the instruc-
tion required to be given to unlicensed assistants will vary greatly depend-
ing on individual ability, staff turnover, etc. Because these requirements
are designed to protect the public’s health and safety, no exemption is
possible regardless of the size of the practice.
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Full text of the proposed new rule follows:

13:30-8.17 Delegation of physical modalities to unlicensed dental
assistants

(a) A dentist may direct an unlicensed assistant to administer to
the dentist’s patients certain physical modalities in the limited circum-
stances set forth in this section.

(b) Physical modalities, for the purpose of this section, shall be
limited to heat, cold, ultrasound, and electrogalvanic stimulation. An
unlicensed assistant shall not be permitted to perform any rehabili-
tative exercise programs. No other modalities including, but not
limited to, transcutaneous electrical nerve stimulation (“T.E.N.S.™)
and phonophoresis, shall be performed by an unlicensed assistant.

(c¢) A dentist may direct the administration of the physical modal-
ities by the unlicensed assistant provided all of the following con-
ditions are satisfied:

1. The dentist shall examine the patient to ascertain the nature of
the dental condition or disease: to determine whether the application
of a physical modality will encourage the alleviation of dentally
related pain and the promotion of healing; to assess the risks of the
modality for a given patient and the diagnosed condition, injury or
disease, and to decide that the anticipated benefits are likely to
outweigh those risks.

2. The dentist shall examine the patient prior to each visit and shall
determine all components of the treatment to be performed at the
present patient visit. This determination shall include all types of
modalities to be employed, a delineation of the precise area to which
the application of each modality shall be limited, the dosage, wattage,
or other applicable setting, the length of the treatment, and any and
all other factors peculiar to the risks of that modality such as strict
avoidance of certain parts of the body or static placement of the
applicator. This information shall be written on the patient’s chart
prior to each patient’s treatment after the dentist has examined the
patient, and it shall be made available at all times to the unlicensed
assistant carrying out the instructions. Each dentist who employs
such assistants shall submit written notice to the Board of such
employment prior to permitting an unlicensed assistant to perform
physical modalities as provided in this section.

3. The dentist shall provide instruction to and shall ascertain a
satisfactory level of education, competence and comprehension of
each unlicensed assistant in regard to all modalities used in that office
prior to the use of any modality by an unlicensed assistant. The
dentist shall prepare and maintain a written document listing the
names of all such unlicensed assistants and outlining the instructions
given to each unlicensed assistant. The dentist shall submit such
document to the Board upon request.

4. The dentist shall evaluate the patient prior to any subsequent
scheduled application of the modality to ascertain that continued
treatment is appropriate and that no contraindications to treatment
have become apparent.

5. The dentist shall be physically present in the dental office at
all times that treatment orders are being carried out by the unlicensed
assistant and shall be within reasonable proximity to the treatment
room.

(d) A dentist shall have due regard for the specialized training and
experience of registered physical therapists. The application of these
physical modalities in cases of injuries, diseases or conditions requir-
ing prolonged treatment, if not administered personally by the den-
tist, shall normally be referred to a licensed physical therapist or other
appropriate health care provider.

(e) On a health insurance claim form pertaining to such service
and requiring certification by the dentist, the dentist shall identify
the specific modality applied and shall not generically identify the
treatment as physical therapy.
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PUBLIC UTILITIES
(a)

BOARD OF PUBL.IC UTILITIES

Submission and Handling of Information Which May
be Entitled to Confidential Treatment Pursuant to
N.J.A.C. 5§2:27F-18(d)

Proposed Readoption with Amendments: N.J.A.C.
14A:7

Authorized By: Board of Public Utilities, Scott A. Weiner,
President.

Authority: N.J.S.A. 52:27F-18(d).

BPU Docket Number: AX90080776.

Proposal Number: PRN 1990-467.

A public hearing concerning this proposal will be held:
Monday, September 24, 1990, at 10:00 A.M.
Board’s Hearing Room
Two Gateway Center, 10th Floor
Newark, New Jersey 07102

Submit written comments by October 4, 1990 to:
Eugene J. Byrne, Esq.
Regulatory Officer
Board of Public Utilities
Two Gateway Center
Newark, New Jersey 07102

The agency proposal follows:

Summary

On June 15, 1989, then-Governor Thomas A. Kean issued a Re-
organization Plan (No. 002-1989) published in the New Jersey Register
at 21 N.J.R. 1937 (July 17, 1989), to provide for the increased coordi-
nation and integration of the State’s energy regulation, planning and
policy formation by the State through the transfer of the Division of
Energy Planning and Conservation (Division) from the Department of
Commerce, Energy and Economic Development to the Board of Public
Ultilities (Board).

Pursuant to the plan, the Division, together with all its existing func-
tions, powers and duties, was continued and transferred to the Board.
Among the functions, powers and duties transferred was the responsibility
and authority requiring the periodic reporting by energy industries of
energy information, set forth in P.L. 1977, c¢. 146, §16 (N.J.S.A.
52:27F-18) and the responsibility and authority for energy emergency
planning and preparedness.

The Board will receive significant amounts of information pursuant to
its authority to require the periodic reporting by energy industries of
energy information which includes, but is not limited to, the following:
gasoline prices: petroleum refining capacity; petroleum storage capacity;
and such other information as the Board may determine necessary for
carrying out the purposes of the Act (N.J.S.A. 52:27F-I8).

Pursuant to Executive Order No. 66 (1978), N.J.A.C. 14A:7, Sub-
mission and Handling of Information Which May be Entitled to Con-
fidential Treatment, is due to expire on September 16, 1990.

The purpose of the proposed readoption of the rules at N.J.A.C. 14A:7
is to continue the procedures governing the submission and handling of
information required to be submitted to the Board which may be entitled
to confidential treatment because such information constitutes a “trade
secret” and is thus exempt from N.J.S.A. 47:1A-1 et seq. (Right to Know
Law). The procedure outlined in the rules provides a presumption of
confidentiality when the provider of information claims that it is con-
fidential. The rules require notice and a summary proceeding prior to
a final Board determination on the issues of whether the information
provided to the Board is entitled to confidential treatment and whether
information entitled to confidential treatment may be released to other
governmental agencies.

The proposed amendments are language changes which simply reflect
the change of the Department of Energy to the Board of Public Utilities.

Social Impact
The proposed readoption of these rules will assist the Board in fulfilling
its duty to require the periodic reporting by energy industries of energy
information (see N.J.S.A. 52:27F-18(a)). The rules will continue to have
a positive social impact because energy industries which are required to
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submit information to the Board will be able to provide it with confidence
that the submission of such information will not have a negative economic
impact on them. Procedures are provided which allow the energy indus-
tries to respond to requests that such information be made available to
the public under relevant State or Federal law.

Economic Impact

The availability of procedures to protect the disclosure of information
entitled to confidential treatment has had positive economic impacts in
several respects. First, there is a reduction in the potential economic
burden on the provider of information by protecting information which
would be likely to cause substantial harm to the provider’s competitive
position. Second, the Board benefits to the extent that it will receive
information necessary for the development of strategies to insure the
efficient production, distribution, use and conservation of energy. Third,
in times of emergency, the Board has access to information that can
ameliorate shortages in energy supplies.

Regulatory Flexibility Analysis

The proposed readoption would continue rules adopted by the former
Department of Energy (see 17 N.J.R. 2284(a)). The rules would insure
confidentiality of information containing trade secrets which the Board
requires to be submitted to it by energy industries. These rules enable
such industries to submit such information and at the same time assert
a confidentiality claim in respect to all or a part of the information. The
readoption imposes no new reporting, recordkeeping or other compliance
requirements upon such industries. It does, however, impose minimal
procedural requirements which continue opportunities for maintenance
of confidentiality.

The procedures set forth in the rules are reasonably designed for
asserting and maintaining a claim of confidentiality by businesses whether
small or large. No differentiation is therefore provided in the rules based
upon the size of the business required to submit energy information
required by the Board.

Energy industries are required to submit periodic reports of energy
information to the Board. (N.J.S.A. 52:27F-18; Reorganization Plan,
(No. 002-1989) published at 21 N.J.R. 1937 (July 17, 1989)). The rules
do not distinguish between energy industries, as defined in N.J.S.A.
52:27F-3h and in the proposed readoption, N.J.A.C. 14A:7-1.1, that are
“small businesses,” as defined in the New Jersey Regulatory Flexibility
Act, N.J.S.A. 52:14B-16 et seq., and those that are not. To the extent
that small businesses are affected by the readoption they will benefit from
the rules to the same if not a greater extent than large businesses. Small
businesses may be less able to protect themselves from the adverse result
of disclosures of trade secrets, which may be contained in such reports,
than are large businesses.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 14A:7.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]).

14A:7-1.1  Scope

The rules in this chapter are promulgated pursuant to N.J.S.A.
52:27F-19(d). They shall govern the submission and handling of infor-
mation which may be entitled to confidential treatment because such
information constitutes a trade secret.

14A:7-1.2  Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Authorized agent’ means any person who is duly authorized by
the [department] Board to perform work in connection with the
conduct of the [department’s] Board’s business.

“Board” means the New Jersey Board of Public Utilities.

[“*Commissioner™ means Commissioner of the New Jersey Depart-
ment of Energy.]

“Confidentiality claim™ means a claim that information is entitled
to confidential treatment because such information constitutes a
trade secret.

[“Department™ meuans the New Jersey Department of Energy.]

[*“Trade secret™ means the whole or any portion or phase of any
scientific, technical, or otherwise proprietary information, design,
process, procedure, formula, or improvement which is used in one’s
business and is secret and of value: and a trade secret shall be
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presumed to be secret when the owner takes measures to prevent it
from becoming available to persons other than those selected by the
owner to have access thereto for limited purposes.]

“Energy industry’ means any person, company, corporation, busi-
ness, institution, establishment, or other organization of any nature
engaged in the exploration, extraction, transportation, transmission,
refining, processing, generation, distribution, sale or storage of
energy.

“Trade secret” means the whole or any portion or phase of any
scientific, technical, or otherwise proprietary information, design, pro-
cess, procedure, formula, or improvement which is used in one’s business
and is secret and of value; and a trade secret shall be presumed to be
secret when the owner takes measures to prevent it from becoming
available to persons other than those selected by the owner to have
access thereto for limited purposes.

14A:7-1.3 Confidential information

(a) Any energy industry requested by the [department] Board to
submit information pursuant to N.J.S.A. 52:27F-18 may assert a
confidentiality claim covering part or all of the information by fol-
lowing the procedures set forth in [subsections] (b) and (g) below.

(b) Any energy industry submitting information pursuant to
N.J.S.A. 52:27F-18 to the [department] Board and asserting a con-
fidentiality claim covering such information shall submit two docu-
ments to the [department] Board. The first document shall contain
all the information requested by the [department] Board, including
any information which the energy industry claims to be entitled to
confidential treatment. The second document shall be identical to the
first report except that it shall contain no information which the
energy industry claims to be entitled to confidential treatment. If all
submitted information is claimed to be confidential, no second docu-
ment is required.

(¢) (No change.)

(d) All parts of the text of the first document which the energy
industry claims to be entitled to confidential treatment shall be under-
scored. Parts already determined by the [department] Board to be
entitled to confidential treatment shall be so labeled.

(e) (No change.)

(H If all the information has been already determined by the
[department] Board to be entitled to confidential treatment, only one
document is required to be submitted and the top of each page shall
display the heading “CONFIDENTIALITY DETERMINED.”

(g) The energy industry submitting the documents shall send them
to the [department] Board official who requested the information by
certified mail return receipt requested, by personal delivery, or by
other means which allows verification of the fact of receipt and the
date of receipt.

14A:7-1.4 Confidentiality determinations

(a) Information claimed to be entitled to confidential treatment
will be treated as confidential until the [department] Board receives
a request under N.J.S.A. 47:1A-] et seq. to inspecl or copy such
information.

(b) After receiving such request, the [department] Board shall
make a confidentiality determination. The [department) Board shall
so notify the energy industry that submitted the information by
certified mail return receipt requested. The notice shall state that a
request for the information has been made and that the energy
industry that submitted the information may, within [thirty] 30 days
of notification, submit a request to the [department] Board for a
summary proceeding. The request should include evidence to support
a claim that the information is entitled to confidential treatment. The
evidence may include, but is not limited to, affidavits, records, other
documents, and a statement, which shall be as detailed as possible
without disclosing any information which the energy industry claims
to be entitied to confidential treatment, indicating:

1.-3. (No change.)

(c) The [department] Board shall review the evidence. If after such
review, the [department] Board determines that the information is
not entitled to confidential treatment, the [department] Board shall
so notify the energy industry that submitted the information by
certified mail return receipt requested. Such determination shall be
made after consideration of the applicable criteria in N.J.A.C.

(CITE 22 N.J.R. 2650)
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14A:7-1.5. The notice shall state the basis for the determination, that
a party may request a hearing pursuant to the Administrative
Procedure Act, N.J.S.A. 52:14B-[ et seq. and 52:14F-1 et seq. and
the Uniform Administrative Rules of Procedure, N.J.A.C. 1:1]-1 et
seq.] and 1:21[-] et seq.], within 10 days of the determination and
that, if the request for confidentiality was not granted and a hearing
is not requested the [department] Board will make the information
available to the public on the tenth working day after the date of
the energy industry’s receipt of the written notice.

(d) [f the [department] Board determines that the information is
entitled to confidential treatment, the information shall not be
deemed to be public records and shall be exempt from the require-
ments of N.J.S.A. 47:1A-I| et seq., pursuant to N.J.S.A. 52:27F-18(d).
The [department] Board shall so inform the affected person who
made the request for release of the information under N.J.S.A.
47:1A-1 et seq. The notice shall state the basis for the determination
and that it constitutes final agency action.

14A:7-1.5 Criteria for confidential determination

(a) Determinations [are] made under N.J.A.C. 14A:7-1.4(d) shall
hold that information is entitled to confidential treatment if:

1.-5. (No change.)

6. Disclosure of the information is likely to impair the [depart-
ment’s] Board’s ability to obtain similar information in the future.

14A:7-1.6 Access to confidential information

Unless specifically provided for by Federal or State law, no person
shall have access to information which has been determined to be
entitled to confidential treatment, other than: [department] Board
personnel with the express written permission of the [Commissioner
or his or her] Board or its designate, Federal agencies, State agencies,
or other governmental entities, subject to the provisions of N.J.A.C.
14A:7-1.7 or authorized agents of the [department] Board subject to
the provisions of N.J.A.C. 14A:7-1.8.

14A:7-1.7 Disclosure of confidential information to Federal
agencies, other State agencies, and municipal agencies

(a) The [department] Board may disclose information entitled to
confidential treatment to federal agencies, other State agencies, and
municipal agencies if:

. The [department] Board receives a written request for disclosure
of the information from a duly authorized officer or employee of the
other agency. The request must set forth the official purpose for
which the information is needed;

2. The [department] Board notifies the other agency of its de-
termination that the information is entitled to confidential treatment;

3. The other agency has first furnished to the [department] Board
a written opinion from that agency's chief legal officer or counsel
stating that under applicable law the agency has the authority to
compel the energy industry that submitted the information to the
[department] Board to disclose such information to the other agency:
and

4. (No change.)

(b) After determining that it will release the confidential infor-
mation, the [department} Board shall so notify the energy industry
that submitted the information by certified mail return receipt re-
quested. The notice shall state the basis of the determination. If
within 14 days of notification of proposed disclosure, the provider
of such information requests in writing that the [department] Board
reconsider its decision to release the information, the [department]
Board shall conduct a summary proceeding. The request should in-
clude evidence to support a claim that the [department’s] Board’s
determination was incorrect. The evidence may include, but is not
limited to, affidavits, records, and other documents.

(c) If a timely request for reconsideration has been made by the
provider of such information, the [department] Board shall review
the evidence and its prior determination. If after such review, the
[department) Board determines that it will release the confidential
information, the [department] Board shall so notify the energy indus-
try that submitted the information by certified mail return receipt
requested. The notice shall state the basis for the determination, that
it constitutes final agency action concerning the release of the con-
fidential information, and that the [department] Board will make the
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information available to the requesting governmental agency on the
tenth working day after the date of the energy industry’s receipt of
the written notice. If the [department] Board determines that it will
not release the confidential information, the [department} Board shall
so inform the requesting governmental agency. The notice shall so
state the basis for the determination and that it constitutes final
agency action.

t4A:7-1.8 Disclosure of confidential information to authorized
agents

(a) The [department] Board may disclose information which has
been determined to be entitled to confidential treatment to an
authorized agent of the [department] Board if the [department] Board
determines that such disclosure is necessary in order for the
authorized agent to perform the work in connection with the conduct
of the [department’s] Board’s business.

(b) No information shall be disclosed under (a) above, unless there
is a written agreement entered into between the [department] Board
and the authorized agent which provides that the authorized agent
and the authorized agent’s employees shall use the information only
for the purpose of performing the work in connection with the
conduct of the [department’s] Board’s business, shall refrain from
disclosing the information to anyone other than the [department]
Board and shall return to the fdepartment] Board all copies of the
information (and any abstracts or extracts therefrom) upon request
by the [department] Board or whenever the information is no longer
required by the authorized agent for the performance of the work.

OTHER AGENCIES
(a)

CASINO CONTROL COMMISSION

Applications
Disposition of Property of a Casino Licensee or
Applicant for a Casino License

Proposed Repeal: N.J.A.C. 19:41-7.2A

Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.
Authority: N.J.S.A. 5:12-1b(4), 1b(10), 69a and 84e.
Proposal Number: PRN 1990-445.
Submit comments by October 4, 1990 to:
Barbara P. Lampen, P.P., Chief
Bureau of Policy, Planning and Development
Casino Control Commission
3131 Princeton Pike, Building 5
CN-208
Trenton, New Jersey 08625
The agency proposal follows:

Summary

The Casino Control Act (Act), at N.J.S.A. 5:12-84e, requires that each
casino license applicant produce information and documentation to estab-
lish the suitability of the casino and related facilities, and that such
facilities will not adversely affect overall environmental conditions. In
accordance with subsection 84e, N.J.A.C. 19:41-7.2A requires that each
casino licensee or applicant submit to the Casino Control Commission
(Commission), within two days of execution, a copy of any agreement
relating to the lease or purchase of, or option to lease or purchase, any
residential, commercial or industrial structure in Atlantic City. The rule
further requires that a casino applicant or licensee notify the Commission
at least five days in advance of the anticipated demolition of an existing
structure in Atlantic City, or of any change in the use or occupancy of
a casino applicant’s or licensee's real property located in Atlantic City.

At the time of its adoption (see 18 N.J.R. 96(a)), N.J.A.C. 19:4]1-7.2A
was designed to facilitate Commission oversight of a large volume of
casino industry real estate transactions, particularly property acquisition,
change of use, demolition and relocation of tenants. This period of rapid
growth appears to have subsided, however, and casino industry real estate
activity has declined substantially in recent years. While 20 filings
pursuant to N.J.A.C. 19:41-7.2A were made by casino licensees in 1986,
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only five such filings were submitted in 1987, four in both 1988 and 1989
and, to date, three in 1990. Further, the Commission has broad general
authority under the Act to obtain, at any time, any information which
it deems necessary to ensure that a casino licensee’s or applicant’s real
estate activities are consistent with the Act’s redevelopment goals and do
not otherwise adversely impact upon Atlantic City or its residents (see
N.J.S.A. 5:12-75, 80d, 84¢). The Commission has therefore determined
that the specific disclosure procedures established by N.J.A.C. 19:41-7.2A
are no longer essential to its ability to monitor the effect of the casino
industry on the overall development of Atlantic City, and proposes the
repeal of that section.

Social Impact

The proposed repeal should not have any adverse impact on Atlantic
City, its residents or the casino industry. The Commission retains the
authority, under the Act generally and N.J.S.A. 5:12-84¢ in particular,
to direct a casino licensee or applicant to supply information as to real
estate holdings and activities, and to respond to property transactions
which violate the requirements of section 84e or otherwise adversely
impact on the development of Atlantic City or the well-being of its
residents.

Economic Impact

The proposed repeal of the informational requirements at N.J.A.C.
19:41-7.2A should not have any adverse economic impact. Pursuant to
N.J.S.A. 5:12-84e, the Commission will continue to assess the casino
industry’s activities in the Atlantic City rea) estate market, and to ensure
that such activities do not adversely impact on Atlantic City or its resi-
dents. The proposed repeal will eliminate any administrative costs in-
curred by the casino industry in providing the routine disclosures required
under the present rule.

Regulatory Flexibility Statement
The proposed repeal affects only the reporting requirements of casino
licensees and applicants, none of which qualify as a small business as
defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.

Full text of the proposed repeal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]):

19:41-7.2A [Disposition of property of a casino licensee or
applicant for a casino license] (Reserved)

[(a) It shall be an affirmative responsibility of each casino licensee
or applicant for a casino license, as this term is defined in (b) below,
to:

1. Submit to the Commission a copy of all agreements regarding
the lease or purchase of, or the option to lease or purchase, any
residential, commercial or industrial structure in Atlantic City
entered into by the licensee or applicant, or any affiliate of the
licensee or applicant. Such submission shall be provided within two
days of the execution of the agreement:

2. Notify the Commission of any anticipated demolition by the
licensee or applicant, or any affiliate of the licensee or applicant, of
any existing structure in Atlantic City within two days of execution
of the contract for demolition or at the time of application for a
permit to demolish such structure, whichever occurs earlier, but in
no event less than five business days prior to demolition. Such
notification shall include a description of the property and its use,
and the intended use of the site following demolition. The licensee
or applicant shall also provide such other information as may be
indicated from the materials submitted and requested by the Com-
mission;

3. Notify the Commission of any anticipated change of use or
occupancy of any real property of the licensee or applicant, or its
affiliate, located in Atlantic City, as soon as the licensee or applicant,
or its affiliate, determines to effect such change of use or occupancy,
but in no event less than five business days prior to such change.
Such notification shall include the full terms and conditions of reloca-
tion and a schedule of any tenants who are to be relocated. The
licensee or applicant shall also provide such other information as may
be indicated from the terms of the agreement and requested by the
Commissioner;

4. Be responsible for compliance with the conditions imposed by
this section regardless of whether the licensee or applicant, or its
affiliate, undertakes any of the enumerated transactions directly or
through an agent or intermediary, or through a contract which re-
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quires a seller, lessor or other third party, as a condition of sale, lease,
option to transfer, to institute relocation proceedings against the
tenants, or to demolish or otherwise to alter the present use of any
residential, commercial or industrial structure in Atlantic City.

(b) For the purposes of this section an *“applicant for a casino
license™ or an “applicant” means an entity which has submitted the
$100,000 nonrefundable deposit required by N.J.S.A. 5:12-139(c).

(c) Nothing in this section shall be construed to relieve a casino
licensee or applicant of its obligation to demonstrate its initial and
continued compliance with the requirements of N.J.S.A. 5:12-84(e)
in order to obtain or maintain its casino license.]

ENVIRONMENTAL PROTECTION
(a)

DIVISION OF PARKS AND FORESTRY

State Park Service

Proposed Repeals: N.J.A.C. 7:2-1 through 10 and 13
through 16

Proposed New Rules: N.J.A.C. 7:2

Proposed Recodification: N.J.A.C. 7:2-11 and 12 to
7:5A and 7:5B

Authorized By: Judith A. Yaskin, Commissioner, Department of
Environmental Protection.

Authority: N.J.S.A. [3:1B-3, 13:1B-15.100 et seq., and 13:1L-1
et seq.

DEP Docket Number: 026-90-08.

Proposal Number: PRN 1990-459.

Submit comments by November 5, 1990 to:
Donald J. Stout
Regulatory Officer
Division of Regulatory Affairs
New Jersey Department of Environmental Protection
CN 402
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Department proposes to repeal the existing State Park Service
Code, NJ.A.C. 7:2, and proposes new rules governing the administration,
management and use of State parks, forests, recreational areas, historic
sites, natural areas, marinas, golf courses, botanical gardens, and other
lands, waters and facilities under the jurisdiction of the Department and
assigned to the State Park Service in the Division of Parks and Forestry.

The proposed new rules contain extensive substantive revisions and a
reorganization of N.J.A.C. 7:2. Existing N.J.A.C. 7:2-11, Natural Areas
and the Natural Areas System, has been proposed to be recodified as
N.J.A.C. 7:5A with no change in text, and existing N.J.A.C. 7:2-12, Open
Lands Management, has been proposed to be recodified as N.J.A.C. 7:5B
with no change in text. The proposed new rules at N.J.A.C. 7:2 contain
the following new subchapters; subchapter 6, Camping; subchapter 10,
Golf Courses; subchapter 12, Hiking Trails; and subchapter 17, Fees for
Services and Facilities Provided by the State Park Service.

The proposed new rules provide as follows:

N.J.A.C. 7:2-1 establishes the scope of the chapter and sets forth the
definition of various words and phrases as used in the proposed new rules.

N.J.A.C. 7:2-2 sets forth the restrictions pertaining to various uses and
activities on State Parks, forests, recreational areas, natural areas, historic
sites, marinas, golf courses, botanical gardens and other lands, waters
and facilities under the jurisdiction of the State Park Service.

N.J.A.C. 7:2-3 sets forth the restrictions on the use of motorized
vehicles, snowmobiles and motorized bicycles on lands and frozen waters
under the jurisdiction of the State Park Service.

N.J.A.C. 7:2-4 is reserved.

N.J.A.C. 7:2-5 sets forth restrictions pertaining to specific uses and
activities on ocean parks and inland park beaches under the jurisdiction
of the State Park Service.

N.J.A.C. 7:2-6 sets forth the restrictions pertaining to camping on land
under the jurisdiction of the State Park Service and establishes the
procedure for obtaining a camping permit.
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N.J.A.C. 7:2-7 sets forth the restrictions and reservation procedures
pertaining to the use of any permanent cabin, shelter, lean-to, lodge or
other State Park Service building or structure designated by the State Park
Service for overnight use by the public.

N.J.A.C. 7:2-8 establishes the restrictions on the use of ramps, docks,
boats, canoes, power boats, motorized jet skis, sailboats and ice boating
on waters under the jurisdiction of the State Park Service. The subchapter
also sets forth restrictions on scuba and skin diving and establishes
procedures for boat storage at the Spruce Run Recreation Area.

N.J.A.C. 7:2-9 sets forth the restrictions pertaining to groups of 20 or
more persons using or visiting for any purpose any lands or waters under
the jurisdiction of the State Park Service and establishes the group reser-
vation procedure.

N.J.A.C. 7:2-10 sets forth the rules pertaining to the use of golf courses
under the jurisdiction of the State Park Service.

NJ.A.C. 7:2-11 is reserved.

N.J.LA.C. 7:2-12 establishes the restrictions pertaining to the use of
hiking trails and sets forth specific restrictions on open fires and camping
on hiking trails under the jurisdiction of the State Park Service.

N.J.A.C. 7:2-13 sets forth the general provisions governing the use of
marinas under the jurisdiction of the State Park Service and establishes
specific procedures pertaining to the application for berth permits, is-
suance of permits, and the assignment and reassignment of berths.

N.J.A.C. 7:2-14 and 15 are reserved.

N.J.A.C. 7:2-16 establishes restrictions on surf fishing and the use of
mobile sport fishing vehicles at Island Beach State Park and sets forth
the requirements and procedures for obtaining a surf fishing permit and
a mobile sport fishing vehicle permit.

N.J.A.C. 7:2-17 establishes the fees charged for services such as, but
not limited to, parking, boat launching, campsites and cabins provided
by the State Park Service as specifically allowed at N.J.S.A. 13:1L-19.
Although the proposed fee schedule is the first codification of fees for
services provided by the State Park Service, the fee schedule for such
services is presently implemented in accordance with the policy of the
Division of Parks and Forestry.

Social Impact
The proposed rules provide a positive social impact by the regulation
of the use of lands and waters under the jurisdiction of the Department
and assigned to the State Park Service in the Division of Parks and
Forestry for the protection of the natural and historical resources and
improvements thereon and for the safety, protection and general welfare
of the public. The proposed rules ensure that public use of the natural
and historic resources under the jurisdiction of the State Park Service
occurs in areas managed for such purposes and under conditions intended

to protect such resources and the public.

Economic Impact

The primary economic impact of the proposed rules is the adminis-
trative and management costs required by the Department to supervise,
manage and administer the natural and historic resources under the
jurisdiction of the State Park Service. In addition, the proposed rules
include a schedule of fees charged for services such as, but not limited
to, parking, boat launching, campsites and cabins provided by the State
Park Service as specifically allowed at N.J.S.A. 13:1L-19. The Depart-
ment recognizes that the fees represent an economic impact on the public;
however, the proposed fee schedule has been established to offset the cost
of providing the specified services.

Environmental Impact

The proposed rules will provide a positive environmental impact by
ensuring proper administration, management and regulation of State
parks, forests, recreational areas, natural areas, historic sites, marinas,
golf courses, botanical gardens, and other lands, waters and facilities
under the jurisdiction of the State Park Service and will permit only those
uses, in accordance with the proposed rules, that will be in the best interest
of the conservation and preservation of the natural and historic resources
and the best interest of the health, safety and general welfare of the public.

Regulatory Flexibility Statement

The purpose of the proposed rules is to regulate the general public’s
use of all State parks, forests, recreational areas, natural areas, historic
sites, marinas, golf courses, botanical gardens and other lands, waters
and facilities under the jurisdiction of the Department and assigned to
the State Park Service in the Division of Parks and Forestry. Accordingly,
the Department has determined, pursuant to the Regulatory Flexibility
Act, N.J.S.A. 52:14B-16 et seq., that the proposed rules will impose no
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reporting, recordkeeping or other compliance requirements upon small
businesses. Therefore, no regulatory flexibility analysis is required.

Full text of the proposed repeals may be found in the New Jersey
Administrative Code at NJ.A.C. 7:2-1 through 10 and {3 through
16.

Full text of the proposed new rules follows:

CHAPTER 2
STATE PARK SERVICE CODE

SUBCHAPTER |. GENERAL PROVISIONS

7:2-1.1 Short title
The title of this chapter shall be known as the ““State Park Service
Code.”

7:2-1.2  Scope

This chapter shall constitute the rules of the State Park Service
and shall govern the use of all State parks, forests, recreation areas,
historic sites, natural areas, marinas, golf courses, botanical gardens,
and other lands, waters and facilities under the jurisdiction of the
Department of Environmental Protection and assigned to the State
Park Service in the Division of Parks and Forestry.

7:2-1.3 Construction

(a) These rules shall be liberally construed to permit the Depart-
ment, the Division of Parks and Forestry, the State Park Service and
its various agencies to discharge its statutory functions.

(b) The Commissioner, the Director of the Division of Parks and
Forestry or the Assistant Director of the Division for the State Park
Service may, in the public interest, or in an emergency, relax the
application of these rules.

7:2-1.4 Practice where rules do not govern

(a) The Commissioner may rescind, amend or expand these rules
from time to time, as in accordance with the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seq.

(b) The Commissioner, the Director of the Division of Parks and
Forestry or the Assistant Director of the Division for the State Park
Service shall exercise their authority in respect to any other matters
not governed by these rules.

7:2-1.5 Relationship to Federal and State law

The provisions of this chapter are not intended to and do not
relieve any person of the duty to comply with all other valid gov-
ernmental regulations governing activities regulated under this
chapter, including rules of the Department of Environmental Protec-
tion, and other appropriate State and Federal agencies.

7:2-1.6 Severability

If any section, subsection, provision, clause or portion of this
chapter or the application thereof to any person or circumstance is
adjudged invalid or unconstitutional by a court of competent jurisdic-
tion, the remainder of this chapter or the application of such section,
subsection, provision, clause or portion of this chapter to persons
or circumstances, other than those which is held invalid or unen-
forceable, shall not be affected thereby.

7:2-1.7 Definitions

The following words and terms, when used in this chapter, shall
have the following meaning unless the context clearly indicates other-
wise.

“ATV" means a motor vehicle, designed to travel over any terrain,
which is of a type possessing between three to six rubber tires, and
powered by a gasoline with a piston displacement engine not exceed-
ing 400 cubic centimeters, but shall not include golf carts.

“Bicycle™ means a device upon which any person may ride
propelled by human power through a belt, chain or gears, and having
either two or three wheels in a tandem or tricycle arrangement.

“Boat™ means a small open vessel or water craft propelled by
human power by oars, rowing, paddling or pedaling.

“Camping™ means the temporary placing of a tent, shelter, lean-
to, sleeping bag, bedding material, or recreational mobile camping
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units of any type, on State Park Service property for sleeping over-
night in an outdoor setting.

“Closed”” means a complete prohibition of access except by
authorized personnel.

“Closed season” means the time during the year when fish, game,
birds, or other animals, may not be captured, taken, killed or had
in possession.

“Commissioner” means the Commissioner of the Department of
Environmental Protection.

“Designated bathing area” means any swimming pool, wading
pool or the area of a natural or artificially constructed pond, lake,
stream, river, bay, tidal waters, ocean or other body of fresh or salt
water, which is designated, developed, maintained and operated by
the State Park Service for bathing and swimming purposes together
with buildings, equipment, and appurtenances, if any, and the land
area used in connection therewith.

“Department” means the Department of Environmental Protec-
tron.

“Division” means the Division of Parks and Forestry.

“Facilities” means the combination of all State Park Service re-
sources designed or utilized for conservation, recreation, and en-
vironmental purposes.

“Family” means a husband, wife and their children.

“Fire”” means the phenomenon of combustion manifested in light,
flame and heat.

“Mobile sport fishing vehicle” means a four-wheel drive motor
vehicle designed to be licensed and operated on the public roadways
and highways of the State and capable of four-wheel drive operation
when off the public roads on the beach. ATV's, golf carts and
specialty vehicles are specifically excepted from this definition.

“Motor vehicle” means any vehicle propelled other than by
muscular power, except motorized bicycles and vehicles that run only
upon rails or tracks.

“Motorized bicycles’ means a pedal bicycle having a helper motor
characterized in that either the maximum piston displacement is less
than 50 cubic centimeters or said motor is rated at no more than
1.5 brake horsepower and said bicycle is capable of no more than
25 miles per hour on a flat surface.

“Officer-in-Charge™ means the area Park Superintendent, desig-
nated Chief Ranger or other designee of the Director of the Division
of Parks and Forestry or the Assistant Director of the Division for
the State Park Service.

“Open fire” means any fire built for cooking or recreational
purposes on State Park Service property, outside the confines of a
structure, or vehicle, which cannot be immediately shut off.

“Open season” means the time during the year when fish, game,
birds, or other animals may be captured, taken, killed or had in
possession.

“Overnight facilities” means any permanent cabin, shelter, lean-
to, lodge or other State Park Service building or structure designated
by the State Park Service for overnight use by the general public.

“Permission™ means the written or verbal authority to engage in
a use given by a person lawfully designated by the Director to grant
such authority.

“Permit” means a formal request on forms supplied by the State
Park Service, supported by all necessary data requested by reference
on the form, for approval of a use, properly executed and signed by
personnel of the State Park Service lawfully designated by the Direc-
tor of the Division of Parks and Forestry or the Assistant Director
of the Division for the State Park Service to approve such a use.

“Person’ means any corporation, company, club, firm, associa-
tion, society, partnership, joint stock company, governmental agency
as well as an individual.

“Power boats™ means a vessel or water craft of any type tempor-
arily or permanently equipped with a motor.

“Public use™” means a use or right of use available to the general
public or some portion thereof for conservation and recreation
purposes.

“Sailboat™ means any boat whose sole source of propulsion is the
natural elements (wind).
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“Signs” means any object, device, display or structure, or part
thereof, situated outdoors or indoors, which is used to advertise,
identify, instruct, display, direct, or attract attention to an object,
person, institution, organization, business, product, service, event or
location by any means, including words, letters, figures, designs,
symbols, fixtures, colors, illumination, or projected images.

“Snowmobile”” means any motor vehicle designed primarily to
travel over ice or snow, or a motor vehicle which uses sled-type
runners, skis, an endless belt, treads, cleats, or any combination of
those or other similar means of contact with the surface upon which
itis operated, but does not include any farm tractor, highway or other
construction equipment or any military vehicle.

“Special event (motor vehicle)” means an organized race, exhi-
bition or demonstration of limited duration which is conducted ac-
cording to an approved prearranged schedule.

“State” means the State of New Jersey.

“State Park™ means all State owned or leased lands, waters and
facilities administered by the State Park Service including but not
limited to, parks, forests, recreational areas, natural areas, marinas,
golf courses, botanical gardens, and historic sites, but not including
wildlife management areas or reservoir lands.

“State Park Service” means the agency within the Division of
Parks and Forestry responsible for planning, designing, developing,
operating, and managing State Parks for public recreation, conserva-
tion and interpretation.

“Vessel™ means a boat or watercraft, other than a seaplane, used
or capable of being used as a means of transportation on the water.

“Waters” means all waters within the jurisdiction of the State Park
Service, both tidal and non-tidal, and the marginal sea adjacent to
State Park Service property.

SUBCHAPTER 2. GENERAL USE

7:2-2.1 Purpose/powers

(a) The rules of the State Park Service are essential for the protec-
tion of the natural and historical resources and improvements there-
on and for the safety, protection and general welfare of visitors and
personnel on properties under the jurisdiction of the State Park
Service.

(b) Failure or refusal by any visitor to obey the provisions of this
chapter or any other applicable State law shall be sufficient cause
for removal and/or prosecution by duly authorized personnel of the
State Park Service.

(c) The Director of the Division of Parks and Forestry shall desig-
nate by Division Administrative Order those State Park Service per-
sonnel to whom law enforcement authority is vested and who are
empowered to warn, cite and/or arrest.

7:2-2.2 Designation of land use

The State Park Service shall designate or direct any and all rec-
reational or other use on its lands and waters and within its facilities
to such specific areas or locations within or upon said land, waters,
and facilities as will be in the best interest of conservation, recreation,
preservation and management of the natural and historic resources
and the health, safety, and welfare of all persons concerned.

7:2-2.3 Limitation or closing of land and water use

The Director of the Division of Parks and Forestry or the Assistant
Director of the Division for the State Park Service may limit or close
to the public use, specific areas, lands, waters and facilities under
its jurisdiction and control as part of a State Park whenever such
action is deemed necessary for proper management and operation
and/or in the best interest of health, safety and the general welfare
of the public.

7:2-2.4 Posting, selling and soliciting

A person shall not post signs or notices, distribute advertisements,
beg, solicit, sell or attempt to commit such acts on State Park Service
property without the written permission of the Director of the
Division of Parks and Forestry or the Assistant Director of the
Division for the State Park Service or their designee.
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7:2-2.5 Commercial use

A person shall not engage in commercial enterprise and activities
on lands and waters under the jurisdiction of the State Park Service
without a permit issued by the State Park Service or pursuant to a
contract or lease entered into with the Department.

7:2-2.6 Alcoholic beverages prohibited

A person shall not possess and/or consume alcoholic beverages
on lands and waters under the jurisdiction of the State Park Service
except where the sale, use or possession is specifically approved by
the Director of the Division of Parks and Forestry or the Assistant
Director of the Division for the State Park Service.

7:2-2.7 Dumping, littering and garbage

(a) A person shall not dump or cause to be dumped any litter,
trash, refuse, garbage, bottles, pollutants, or any other substances or
liquids on the lands or waters under the jurisdiction or control of
the State Park Service.

(b) Every person shall place litter in the proper refuse or recycle
containers provided.

(c) Garbage, sewage, refuse or waste, including fish or animal
parts, shall be left only in the approved containers provided or
removed from the area.

(d) Authorized State Park Service waste containers provided are
solely for the benefit of the park user, and shall not be used for the
deposit of waste or refuse generated in the home, business, or by
commercial activities.

(e) A person shall not dump refuse in water fountains, or the
plumbing fixtures or vaults of a toilet facility.

(D A person shall not drain fluids or dump sewage waste or refuse
from a trailer or other vehicle except in facilities provided for such
purpose and then in accordance with posted instructions.

7:2-2.8 Furred animals and pets

(a) Except as provided in N.J.A.C. 7:2-2.9, all furred animals or
other pets are prohibited from buildings, bathing beaches, bathing
waters, all camping and overnight facilities, golf courses, and
botanical gardens.

(b) Where allowed in areas not listed in (a) above, except as
provided in N.J.A.C. 7:2-2.9, the owner of any furred animal or pet
shall keep the furred animal or pet caged or held on a leash (maxi-
mum length—six feet) and under the immediate control of the owner
at all times.

(c) The owner shall be responsible for the animal’s or pet’s behav-
ior. The owner shall be strictly liable for any nuisance, noise, damage
or injury caused by furred animals or pets.

(d) The owner shall be responsible for the prompt and sanitary
disposal of the animal’s or pet's waste.

(e) The term “owner” as used in this section refers to the person
that is responsible for the care of the animal or pet or that physically
has control of the animal or pet on or within the State Park Service
jurisdiction.

7:2-2.9 Seeing eye, companion and hunting dogs

(a) Seeing eye dogs and companion dogs for the hearing impaired
are permitted in any location where their presence is necessary to
perform the duty for which they are trained.

(b) Dogs used while hunting during open season, or while used
in field trials in accordance with New Jersey fish, game and wildlife
regulations, are exempt from the leashing requirement in N.J.A.C.
7:2-2.8(b).

7:2-2.10 Damage to property/tampering

(a) A person shall not abuse, mutilate, injure, destroy, move or
remove any plant or animal or natural resource on lands and water
under the jurisdiction or control of the State Park Service without
having first obtained the permission of the area Officer-in-Charge.
Authorized fish, game and wildlife activities excepted.

(b) A person shall not deface, damage, move or remove any
furniture, equipment, structure, or physical feature of any kind on
lands and waters under the jurisdiction or control of the State Park
Service without the permission of the Officer-in-Charge.

(c) A person shall not dig up, deface, or remove any soil, rock,
historic or fossil materials or artifacts without written permission of
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the Director of the Division of Parks and Forestry or the Assistant
Director of the Division for the State Park Service.

(d) A person shall not disturb, remove, damage, destroy or inter-
fere with the pumps, pipes, gates, wires, dams, works and equipment
of the State Park Service incident to the flow of water.

(e) An unauthorized person shall not open or enter any manhole
or confined space without the specific approval of the area Officer-
in-Charge.

7:2-2.11 Conduct

(a) A person shall not engage in conduct or use language which
disrupts, interferes with, is unduly annoying to or prevents the enjoy-
ment or maintenance of State Park Service lands or waters by other
visitors or State Park Service personnel.

(b) A person shall not harass livestock, wildlife, or animals law-
fully allowed on State Park Service property.

(¢) A person shall not use or operate any noise producing machine,
vehicle, device, or instrument in a manner that in the judgment of
the Officer-in-Charge, or designated law enforcement personnel, is
disturbing to other park visitors or employees. In overnight facilities
and campsites, the hours of 10:00 P.M. to 6:00 A.M. are designated
“quiet hours.”

(d) A person shall not block, obstruct or interfere with vehicular
or pedestrian traffic on any road, parking area, trail, walkway,
pathway, or common area.

(e) A person shall not occupy or interfere with access to any
structure, office, lavatory, or other facility in a manner which inter-
feres with the intended use or maintenance of such structure or
facility by visitors or employees.

(f) A person shall not use a public address system on State Park
Service property without the permission of the Officer-in-Charge.

(g) A person shall not smoke in areas where smoking is prohibited
by posted regulations.

(h) A person shall not use threatening, abusive, boisterous, or
insulting language or use indecent gestures towards another person
on State Park Service property.

(i) A person shall not play a radio, television, stereophonic sys-
tems, musical instrument or other noise producing device in areas
posted as *‘quiet zones.”

() A person shall not play any audio device including radios,
televisions, stereophonic systems or musical instruments when
audible beyond their immediate vicinity to the annoyance of others.
Consideration shall be given to the nature and purpose of the actor’s
conduct, impact on others, location and any other factor which
would govern the actions of a reasonably prudent person under the
circumstances.

(k) A person shall not throw stones, breakable articles or other
missiles which might endanger others.

(1) A person shall not spit on walks, sidewalks, paths and struc-
tures of any type.

(m) A person shall not loiter in or about any comfort station or
other public structure.

(n) A person shall not engage in fighting or other violent conduct
which would threaten the well-being and tranquility of the public or
State Park Service employees.

{0) A person shall not enter or remain in any State Park Service
area between the daily closing and opening time as posted, authorized
use excepted.

7:2-2.12 Fires, stoves and lanterns

(a) A person shall not start or maintain any open fire on any lands
or frozen waters under the jurisdiction of the State Park Service
unless specific approval is given by the Officer-in-Charge or his or
her designee. Such approval may include conditions limiting the
hours, location, and types of fuel to be used.

(b) All types of fire may be prohibited during periods of high forest
fire danger, as determined by the State Forest Fire Warden or by
Executive Order of the Governor.

(c) Lighting, tending or using a fire, stove or lantern in a manner
that threatens, causes damage to or results in the burning of property,
park resources or creates a public safety hazard is prohibited.

{d) On campsites, in overnight facilities and in picnic areas, wood
fires shall be lighted only in an established place constructed for the
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convenience of the visitors, except when otherwise authorized by the
area Officer-in-Charge or posted sign.

(e) Campers and visitors may use dead fallen timber for fuel when
authorized by the Officer-in-Charge.

(f) For cooking purposes, portable charcoal grills, gasoline,
kerosene, or propane gas stoves may be used in camping overnight
facilities and picnic areas, unless otherwise posted or directed by the
Officer-in-Charge.

(g) Live charcoal fires shall not be left unattended. All charcoal
shall be extinguished and cool to the touch before being left unat-
tended.

(h) A person shall not burn litter, trash, refuse, garbage, pollutants
or, except as provided at (d), (e) and (f) above, any other substance
or liquids on the lands and waters of the State Park Service without
specific approval of the area Officer-in-Charge.

7:2-2.13 Posted signs: issued permits; verbal instructions

(a) A person shall not make use of the lands, waters, conveniences
and facilities under the jurisdiction of the State Park Service contrary
to posted signs, issued permits, leases or contracts, and written or
verbal instructions.

(b) A person shall not enter designated restricted areas declared
or posted “closed,” *‘keep-out,” ‘“‘restricted area” or other verbal or
posted warning.

7:2-2.14 Changing clothes; nudity

(a) All persons on State Park Service property shall be clothed
sufficiently to conform with current commonly accepted standards
of dress or recreational wearing apparel.

(b) A person shall not change clothes or disrobe except in the
privacy of authorized changing areas, bathhouses, dressing rooms or
such other facilities or private areas specifically designated for such
purpose.

(c) A peson shall not be nude in public on State Park Service
property except in the privacy of designated changing areas, bath-
houses, dressing rooms or such other private facilities and personal
areas specifically designed or designated to allow this activity inciden-
tal to washing, showering, changing clothing or personal care.

7:2-2.15 Military use

(a) All use of lands and waters, under the jurisdiction of the State
Park Service, for military maneuvers is prohibited except by specifi-
cally written authorization of the Director of the Division of Parks
and Forestry or the Assistant Director of the Division for the State
Park Service.

(b) Specific written authorization may include designated types of
use permitted and may prohibit the use of all live or blank ammuni-
tion and pyrotechnics of any type.

7:2-2.16 Metal detectors

A person shall not use metal detectors or similar devices without
a permit issued by the Officer-in-Charge. The permit may limit the
location, hours, and days of use. Permits will not be issued for use
in areas of significant historical or other value, or where such use
would be incompatible with protection of the resource and/or inter-
fere with public use of the facility.

7:2-2.17 Target practice; firearms; fireworks

(a) A person shall not engage in target practice with any type
firearm or bow and arrow on State Park Service property, except
with written permission of the Director of the Division of Parks and
Forestry or Assistant Director of the Division for the State Park
Service.

(b) A person shall not possess or discharge any firearm, pellet gun,
bow and arrow, slingshot or other weapon capable of injuring per-
sons or wildlife while on State Park Service property without the
specific approval of the area Officer-in-Charge. Hunters in com-
pliance with the rules of the Division of Fish, Game and Wildlife
and this chapter are excepted.

(c) A person shall not possess, or discharge or cause to be dis-
charged any fireworks, firecrackers, explosives, torpedoes, rockets,
or other substances which could be harmful to persons without the
specific approval of the Director of the Division of Parks and For-
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estry or the Assistant Director of the Division for the State Park
Service.

7:2-2.18 Restrictions on hunting, fishing, and trapping

(a) A person shall not hunt, fish and/or trap, except on specifically
designated lands and waters of the State Park Service. All such use
shall comply with the Game Code, N.J.A.C. 7:25-5, and the Fish
Code, NJ.A.C. 7:25-6, now in effect or as may subsequently be
amended or changed.

(b) A person shall not hunt with a rifle. Hunting with a muzzle
loading rifle shall be limited to the prescribed firearm deer season
only or any additional special firecarm deer season. Area Officers-in-
Charge are authorized to allow squirrel and woodchuck hunting with
muzzle loaders as conditions of safety warrant in accordance with
the Game Code, N.J.A.C. 7:25-5, now in effect or as may subsequent-
ly be amended or changed.

(c) The building, erecting, use of or hunting from a permanent type
tree stand or hunting blind is prohibited.

(d) Hunting from portable, temporary hunting tree stands or hunt-
ing blinds is permitted. However, the hunter using the portable tem-
porary hunting tree stand or hunting blind shall remove it immedi-
ately after use.

(e) A person shall not ice fish except in areas specifically approved
by the area Officer-in-Charge.

(f) Approved ice fishing shall be in compliance with the provisions
of the Fish Code, N.J.A.C. 7:25-6, now in effect or as may subse-
quently be amended or changed.

(g) Spear fishing is prohibited in all waters under the jurisdiction
or control of the State Park Service.

7:2-2.19 Indecency; immorality; profanity

(a) Indecent exposure by any male or female of their genitals,
pubic regions, buttocks or the female breast(s) where they may be
seen by others is prohibited

(b) Urinating or defecating in any area other than places desig-
nated for such purposes is prohibited.

(c) Addressing, soliciting or attempting to make the acquaintance
of another person for immoral or indecent purposes is prohibited.

(d) The use of profanity and indecent Janguage within hearing of
another person or persons is prohibited.

7:2-2.20 Swimming/bathing areas

(a) A person shall not swim or bathe in waters under the jurisdic-
tion of the State Park Service except in designated bathing areas open
and staffed to allow this activity.

(b) Designated bathing areas shall have posted hours of operation
and a person shall not use a designated bathing area contrary to
posted regulations.

(c) A person under the age of 12 years shall not be admitted to
the swimming pool at Liberty State Park unless the person is accom-
panied by a person [2 years of age or older.

(d) A person shall not dive head first into any of the waters or
pools under the jurisdiction or control of the State Park Service
except in designated diving areas posted for this purpose.

(e) A person shall not intentionally give or transmit a false signal
or false alarm of drowning in any water area or pool under the
jurisdiction or control of the State Park Service.

(H No motorized vehicles except emergency, maintenance, or law
enforcement vehicles, shall be permitted in designated bathing areas
during the hours of operation posted under (b) above.

(g) A person shall not use, operate or bring into a designated
bathing area any inflatables or floating devices such as rubber in-
nertubes, rubber crafts, surfboards, surfmats, buoys, Kkites, ex-
perimental crafts or any other floating device without the approval
of the area Officer-in-Charge or his or her lifeguard designees. United
States Coast Guard approved Personal Floatation Devices (PFDs)
are excepted.

(h) The area Officer-in-Charge may authorize the temporary use
of certain floatation devices on occasion where the use is deemed safe,
or during special events, games, tests, experiments or to accommo-
date the handicapped.
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7:2-2.21 Horseback riding

(a) A person shall not ride horseback on property under the
jurisdiction of the State Park Service except on designated trails and
in areas where horseback riding is allowed.

(b) A horse shall not be hitched or confined in a manner that may
cause damage to any tree, shrub, improvement or structure.
7:2-2.22 Restricted recreational activities

(a) A person shall not engage in the following recreational ac-
tivities on State Park Service lands and waters without specific ap-
proval of the Assistant Director of the State Park Service, or the
Regional Superintendent or their designee:

Parachuting;

Hot air ballooning;

Hang gliding;

Musketry, flint-lock or black powder shooting:

Spelunking;

Rapelling;

Operating remote controlled model planes, boats, cars, or other
mechanical devices;

8. Ice sailing/ice boating;

9. Rocketry: or

10. Archeological, geological, botanical, zoological, or paleon-
tological expeditions.

(b) All individuals and groups involved in recreational activities
on State Park Service property are subject to the rules and regulations
of the State Park Service, N.J.A.C. 7:2, and may be further restricted
by the applicable rules and regulations of the Natural Areas System,
N.J.A.C. T:5A, the New Jersey Water Supply Authority, NJ.A.C.
7:11, and the Division of Fish, Game and Wildlife, N.J.A.C. 7:25.

(¢) Activities listed in (a) above are not all inclusive. The Assistant
Director of the Division for the State Park Service or the Regional
Superintendent or their designee must approve any other activity not
specifically regulated.

7:2-2.23 Lost articles

All articles found must be turned over to the area Officer-in-
Charge or his or her designee. Receipts shall be issued and the article
shall be returned to the finder at the end of 90 days if the owner
has not claimed the article. Articles not claimed shall be disposed
of in accordance with established State Park Service policy.

Nk W —

7:2-2.24 Winter activities restrictions

(a) Skiing, snowshoeing, ice skating, sledding, innertubing, tobog-
ganing, dog sledding and similar winter sports are prohibited on park
roads, and in parking areas open to motor vehicle traffic.

(b) Activities listed in (a) above may be approved in areas specifi-
cally designated by the Officer-in-Charge.

(c) The towing of persons on skis, sleds or other sliding devices
by motor vehicle or snowmobile is prohibited.

7:7-2.25 Bicycles, roller skates, and skateboards

(a) Bicycle riding is allowed and encouraged on all established
State Park Service roads, and routes or paths designated for such
use, unless restricted by posted signs.

(b) Bicycles and riders shall comply with all applicable New Jersey
motor vehicle and traffic laws,

(c) Bicycle riders shall ride as near to the right side of the roadway
as practicable.

(d) Persons riding bicycles on a State Park Service road may travel
no more than two abreast when traffic is not impeded, but otherwise
shall ride in single file except on paths set aside for exclusive bicycle
use.

(e) A person riding upon any bicycle shall not attach the bicycle
or himself to a motor vehicle or motorized bicycle,

(f) A person shall not practice any tricks or fancy riding on a State
Park Service roadway.

(g) Bicycle riders shall not ride other than upon or astride a per-
manent and regular seat attached to the bike.

(h) A bicycle shall not be used to carry more persons at one time
than the number for which it is designed and equipped.

(i) Bicycles shall be equipped with brake and horn or bell.
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(j) When used at night or during periods of low visibility, a bicycle
shall emit lights front and rear in accordance with motor vehicle and
traffic laws.

(k) Roller skates and skateboards are restricted to areas specifi-
cally designated by the Officer-in-Charge. The use of roller skates
and skateboards on State Park Service roads and parking lots is
prohibited.

(1) Bicycles are prohibited on historic sites, walkways, natural
trails and hiking trails.

SUBCHAPTER 3. MOTORIZED VEHICLES

7:2-3.1 Identification and license

(a) A person shall not operate any motor vehicle on lands under
the jurisdiction of the State Park Service or on established roads
under the control of the State Park Service unless the vehicle is
properly licensed and registered before it is operated.

(b) A person shall not operate any motor vehicle on lands under
the jurisdiction of the State Park Service unless the operator of the
motor vehicle shall have in his or her possession a valid operator’s
license and other documentation required by the New Jersey Division
of Motor Vehicles.

7:2-3.2 Unauthorized motor vehicle use

(a) A person shall not operate any motorized vehicle which does
not require licensing and registration by the New Jersey Division of
Motor Vehicles, on lands and waters under the jurisdiction of the
State Park Service unless a permit for operation of said motorized
vehicle is issued by the Director of the Division of Parks and Forestry
or the Assistant Director of the Division for the State Park Service.

(b) Any permit granted pursuant to (a) above shall include desig-
nated hours and specific locations for operation.

(c) A person shall not operate a motor vehicle upon the ice-
covered waters under the jurisdiction of the State Park Service at any
time except for the operation of snowmobiles on routes designated
by the State Park Service.

(d) A person shall not operate a motor vehicle upon State Park
Service property while knowingly allowing any person riding upon
any bicycle, coaster, skates, sled, skis, sliding device or toy vehicle
to attach the same or himself to the motor vehicle.

7:2-3.3 Conformance to State laws

All motor vehicles operated on lands under the jurisdiction of the
State Park Service shall be subject to Motor Vehicle Laws of the State
of New Jersey, N.J.S.A. 39-1 et seq., all rules promulgated pursuant
thereto, and this chapter.

7:2-3.4 Restriction on operation of motor vehicles

(a) A person shall not operate any motor vehicle on or over any
lands under the jurisdiction of the State Park Service except on
established public roads or in designated parking areas unless allowed
otherwise by posted signs or this subchapter.

(b) A person shall not operate a motor vehicle at anytime on or
over any road designated closed by signs or barriers.

(c) A person shall not operate a motor vehicle on or over any
cultivated or planted area, transmission line, survey line or in the
woods, swamps, bogs, wetlands or fields unless a permit for said
specific activity and location is issued by the area Officer-in-Charge.

(d) A person shall not operate an all-terrain vehicle, dirt bike, trail
bike, or “off-road” motor vehicle on or over the lands and waters
under the jurisdiction of the State Park Service at anytime except
that, when an area is so designated by the State Park Service, permits
may be granted for organized “special events” to operate on a pre-
established course under prescribed conditions.

(e) A person or organization shall not conduct a motor vehicle
race, rally, exhibition or demonstration of any type on State Park
Service lands and waters without a permit issued by the Officer-in-
Charge.

7:2-3.5 Snowmobiles

(a) All use of snowmobiles on lands and frozen waters under the
jurisdiction of the State Park Service shall be in conformance with
N.J.S.A. 39:3C-1 et seq., the Motor Vehicle laws of the State of New
Jersey, the rules promulgated pursuant thereto, and this chapter.
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(b) Snowmobiling is only allowed on areas and trails specifically
designated for that purpose.

(c) Snowmobiles shall not be operated in a reckless or careless
manner or at speeds which are dangerous to persons and/or property.

(d) A person shall not operate a snowmobile while under the
influence of intoxicating liquors, narcotics, or hallucinogenic or habit
forming drugs.

(e) All accidents involving personal injury or damage to property
shall be reported to the Officer-in-Charge of the State park on which
the accident occurred as soon as possible after the occurrence.

(f) Any race, rally or organized snowmobile activity shall require
application for a use permit and/or scheduling at least five days in
advance with the area Officer-in-Charge having jurisdiction over the
property to be utilized. The application or request may be denied
for reasonable cause.

{g) A person shall not fail or refuse to stop when ordered to do
so by authorized enforcement personnel.

(h) On Lake Hopatcong, no snowmobiles shall be operated in
excess of 15 miles per hour before 12:00 noon on Sunday.

7:2-3.6 Motor vehicle speed limits

(a) A person shall not travel by motor vehicle on improved road-
ways under the jurisdiction of the State Park Service at a speed
greater than 35 miles per hour unless otherwise posted.

(b) A person shall not travel by motor vehicle on improved (dirt,
gravel or sand) roadways at a speed greater than 20 miles per hour
unless otherwise posted higher or lower.

7:2-3.7 Parking

(a) A person shall not park any motor vehicle, conveyance or other
equipment except in areas designated for parking.

(b) A person shall not park any motor vehicle, conveyance or
other equipment so as to block or impede traffic on roadways or
paths.

(c) Parking shall be strictly confined to areas designated for that
purpose. Temporary parking areas designated by the area Officer-
in-Charge may be used to accommodate special functions.

7:2-3.8 Traffic direction

Operators of all motor vehicles, bicycles, equestrians, and ped-
estrians shall comply with all traffic signs and signals and direction
by voice, hand or whistle by duly authorized personnel.

7:2-3.9 Motorized bicycle restrictions

(a) Motorized bicycles which meet the provisions of this
subchapter are permitted on State Park Service roadways unless
otherwise posted.

(b) In the interest of safety, the Officer-in-Charge is authorized to
temporarily prohibit or limit the operation of motorized bicycles.

(c) A person shall not operate a motorized bicycle on any right-
of-way of any operating railroad.

(d) A person under the age of 15 years shall not operate a motor-
ized bicycle on State Park Service property.

(e) A person shall not operate a motorized bicycle unless the
operator is in possession of a valid drivers license or a motorized
bicycle license, a valid registration, a valid insurance identification
card and displays a valid license plate. Non-resident motorized
bicycle owners shall be required to have complied with registration
and licensing laws of the operator’s state and shall obey all other
State Park Service and New Jersey motor vehicle and traffic laws,

(N State Park Service rules applicable to bicycles shall apply when-
ever a motorized bicycle is operated on State Park Service property.

(g) A motorized bicycle shall carry only the operator.

(h) A person shall not operate a motorized bicycle unless the
operator wears a protective helmet of a type approved by the New
Jersey Division of Motor Vehicles.

SUBCHAPTER 4. (RESERVED)
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SUBCHAPTER 5. OCEAN PARKS AND INLAND PARKS
BEACH RESTRICTIONS

7:2-5.1 Trespassing

(a) A person shall not be in, walk on, or travel over any ocean
park sand dune, vegetation, or restricted or protected area without
specific authorization of the Officer-in-Charge.

(b) A person shall not use areas other than designated trails or
posted access paths when going from parking areas or roadways to
the beaches.

(c) A person shall not trespass in designated restricted areas posted
with “Keep Out,” “No Trespassing,” “‘Closed” or “‘Restricted Area”
signs,

7:2-5.2 Entry by boat or other watercraft

(a) A person shall not enter a beach by boat or any other water-
craft except in areas specifically designated by the State Park Service
for such use.

(b) A person shall not launch or land a boat or any other water-
craft except in areas specifically designated by the State Park Service
for such use.

7:2-5.3 Fires (open)

(a) A person shall not build or start an open fire on a beach
without the approval of the Officer-in-Charge.

(b) A person shall not have a permitted open fire closer than 50
feet to a sand dune or a protected area.

(c) An open fire shall not be left unattended or permitted to cause
damage to State Park Service facilities or areas. Every open fire shall
be extinguished before users leave the area.

7:2-5.4 Camping/erection of tents and shelters

(a) A person shall not camp on any beach under the jurisdiction
of the State Park Service.

(b) A person shall not erect, maintain, use or occupy any tempor-
ary tent or shelter or any beach under the jurisdiction of the State
Park Service unless there is an unobstructed view through such tent
or shelter from at least two sides. Nothing herein contained shall be
construed to authorize camping on any beach under the jurisdiction
of the State Park Service.

7:2-5.5 Restricted activities

(a) A person shall not jet ski, surfboard, wind sail, windsurf, scuba
dive, skin dive, or spear goggles dive, in ocean parks or inland waters
under the jurisdiction of the State Park Service without the approval
of the Officer-in-Charge.

(b) All underwater diving activities approved under (a) above shall
be conducted in accordance with rules promulgated by the New
Jersey Boat Regulation Commission, N.J.A.C. 7:6.

SUBCHAPTER 6. CAMPING

7:2-6.1 Camping

(a) A person shall not camp on any State Park Service property,
except in areas designated or marked for that purpose by the State
Park Service.

(b) A person shall not camp without first having obtained a camp-
ing permit and/or site number assignment unless otherwise posted
or directed by the Officer-in-Charge. The camping permit fee
pursuant to N.J.A.C. 7:2-17.2(a) shall be paid in full and positive
identification of the permittee shall be provided prior to issuance of
the permit.

(c) A person under the age of I8 years shall not camp on State
Park Service property except when accompanied by a parent, guard-
ian or other responsible adult.

(d) A person shall not set up camping outside the designated
campsite area.

(e) Digging or leveling the ground at campsites is prohibited unless
specifically authorized by the Officer-in-Charge.

(0 Campers shall keep their camping area clean and free of safety
or fire hazards.

7:2-6.2 Campsite occupancy limits
(a) Not more than six people shall occupy a campsite unless they
are all members of one family. The area Officer-in-Charge may
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temporarily authorize a greater or lesser number as conditions may
warrant.

(b) Not more than two vehicles of any type shall be parked at a
campsite. The area Officer-in-Charge may temporarily authorize a
greater or lesser number as conditions may warrant.

(c) Vehicles in excess of the number permitted in (b) above shall
be parked at parking areas designated by the Officer-in-Charge. The
camper assumes liability for all such parking.

7:2-6.3 Occupancy of campsites

(a) A campsite is considered occupied when it is being used or has
been reserved for purposes of camping by a person or persons who
have paid the camping permit fee pursuant to N.J.A.C. 7:2-17.2(a)
within the applicable time limits. A person shall not take possession
or maintain possession of a campsite when informed by a State Park
Service sign or employee that such site is occupied or reserved for
occupancy.

(b) All camping facilities shall be occupied by the permittee as of
the starting time and date indicated on the permit and shall remain
occupied by the permittee during the entire period of stay specified
on the permit. Occupancy constitutes the payment of the camping
permit fee pursuant to N.J.A.C. 7:2-17.2(a), assignment of a site and
the posting at the site of the issued campsite identification card.
Wilderness campsites are exempt from the campsite identification
card requirement (see NJ.A.C. 7:2-6.9).

7:2-6.4 Time limits; overnight camping

(a) In order to afford the public the greatest possible use of the
State Park Service camping system, continuous occupancy by the
same persons or equipment of any camping site is limited as follows:

1. A person or persons shall not occupy a campsite for more than
14 consecutive days.

2. A person or persons who have occupied a campsite for an initial
14 day limit shall not re-register until seven calendar days have
elapsed.

3. Additional camping shall be permitted in intervals up to, but
no more than, seven days at a time with a minimum of seven calendar
days out-time required between each occupancy.

4. The total maximum camping days in any calendar year shall
not exceed 40 days.

7:2-6.5 Removal of equipment and personal property

(a) Occupants shall vacate the campsite by removing all their
equipment and personal property prior to noon on the last day of
assigned occupancy.

(b) The Officer-in-Charge is authorized to inventory, remove and
store for a period of 90 days or until the owner is found, whichever
is shorter, any and all equipment and personal property on a camp
site which has not been occupied by the owner of the equipment and
personal property for any consecutive 24 hour period or which is
being used in violation of this chapter or other State law. Payment
of a removal fee and storage fee pursuant to N.J.A.C. 7:2-17.2(d)
shall be required from the owner before the equipment and personal
property is returned. [tems not claimed within 90 days after they are
removed from the campsite shall be disposed of in accordance with
established State Park Service policy.

7:2-6.6 Visitors in campsite

(a) Visitors are allowed in the campsites between the hours of 8:00
A.M. and 8:00 P.M. All visitors shall pay the day user parking fee
when applicable pursuant to NJ.A.C. 7:2-17.1.

(b) A visitor shall not be allowed in a campsite between the hours
of 8:00 P.M. and 8:00 A.M.

(c) The area Officer-in-Charge may temporarily extend or limit the
visitation hours as conditions warrant.

7:2-6.7 Campsite, lean-to’s, group campsite reservation procedures

(a) Applications for reservations of designated reserved campsites,
lean-to’s and group campsites shall be submitted on forms available
from the State Park Service. Applications shall not be accepted if
received or postmarked prior to November 1 of the year immediately
preceding that in which the facility will be used. All applications for
designated reserved campsites, lean-tos, and group campsites shall
be acted upon on or about November 15 or the first working weekday
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thereafter. Reservations are not effective until confirmed in writing
by the State Park Service. Reservations shall be confirmed on a first
come first served basis subject to the availability of designated re-
served campsites, lean-to’s and group campsites on the dates for
which reservations are requested.

(b) Reservations for a reserved campsite or a lean-to for the period
of June 15 through and including Labor Day shall be for exactly a
one week (seven nights) or a two week (14 nights) period. No partial
weeks permitted.

(c) For the period from the day after Labor Day to June 14,
reserved campsites, or lean-to’s may be reserved for a minimum of
two consecutive nights to a maximum of 14 nights.

(d) Group campsites may be reserved for a maximum period of
14 nights, with no minimum.

(e) All applications for reserved campsites, lean-to’s and group
campsites, shall include full payment for the reserved period plus the
required non-returnable reservation fee. The fees are set forth in
NJ.AC. 7:2-17.2.

(f) More than two non-consecutive reservations for camping shall
not be in effect for any group or person.

7:2-6.8 Cancellations and refunds

(a) Reserved campsites, lean-to’s and group campsites may be
cancelled. A cancellation fee and the non-refundable reservation fee
as set forth in N.J A.C. 7:1-17.2(d) shall be deducted from any refund
due.

(b) Refunds shall not be made to persons evicted as a result of
violations of this chapter or other State law.

7:2-6.9 Wilderness campsites

(a) A person shall not have a motorized vehicle at designated
wilderness campsites.

(b) Everything carried into the wilderness campsite shall be carried
out or placed in authorized garbage containers, if provided.

7:2-6.10 Group campsites

(a) Group camping is restricted to areas specifically provided for
this purpose.

(b) A camping group is designated as a minimum of seven persons
with the maximum limit determined by the area Officer-in-Charge.

(c) If group campsites are not available during the period Novem-
ber | to March 31, groups may use up to 50 percent of the available
campsites at a State Park, provided there is at least one adult per
site, individual campsite rates are paid and the limitation of six
persons per site is not exceeded.

7:2-6.11 Group camper supervisor requirements

(a) All groups of campers under 18 years of age shall have a
minimum of one adult supervisor 18 years of age or older for each
nine campers under 18 years of age in the group.

(b) Adult supervisors of group campers under 18 years of age shall
be required to supply a roster of campers under 18 years of age under
their supervision to the Officer-in-Charge upon request. The roster
shall include each camper’s name, address, age and the home phone
number of the camper’s parent or legal guardian.

7:2-6.12 Emergency transportation

Adult supervisors of group campers under 18 years of age shall
have an automobile or other transportation readily availablie to trans-
port children in the event of an emergency.

7:2-6.13 Emergency camping

The area Officer-in-Charge may permit emergency camping over-
night for one night only in a day use area or a portion thereof when
extreme conditions warrant. Persons permitted emergency camping
shall leave by 8:00 A.M. the following morning and shall be charged
the campsite fee pursuant to N.J.A.C. 7:2-17.2(a).

7:2-6.14 Abuse of the camping system

(a) The State Park Service camping system was designed and de-
veloped to provide the maximum number of people possible a quality
outdoor recreational experience for their appreciation of our natural
resources and for their personal relaxation. It is not for the use of
persons or groups as a primary or secondary dwelling or as a mailing
address.
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(b) Camping by persons unable to prove their legal residence
elsewhere is prohibited.

(c) Area Officers-in-Charge are authorized to limit or prohibit all
camping or any other overnight use which, in their judgment, is
contrary to the intended use stated in (a) above.

SUBCHAPTER 7. OVERNIGHT FACILITIES USE

7:2-7.1 Overnight facilities

(a) A person shall not occupy any overnight facility without a
permit or the approval of the area Officer-in-Charge.

(b) A person under the age of 18 years shall not occupy any
overnight facility except when accompanied by a parent, guardian
or other responsible adult.

(c) All overnight facilities shall be occupied on the starting time
and date indicated on the permit. The area Officer-in-Charge may
reassign any overnight facility not occupied for 24 hours after the
prescribed starting time.

(d) The Officer-in-Charge is authorized to inventory, remove and
store for a period of 90 days or until the owner is found, whichever
is shorter, any and all equipment and personal property in an over-
night facility which has not been occupied by the owner of the
equipment and personal property for any consecutive 24 hour period
or which is being used in violation of this chapter or any other State
law. Payment of a removal fee and a storage fee pursuant to NJ A.C.
7:2-17.2(d) shall be required from the owner before the equipment
and personal property is returned. Items not claimed within 90 days
after they are removed from the overnight facility shall be disposed
of in accordance with established State Park Service policy.

7:2-7.2 Overnight facilities reservation procedures

(a) All applications for reservations of cabins and camp shelters
shall be submitted on forms available from the State Park Service.
Applications shall be accepted if postmarked or received after Janu-
ary 2nd of the year in which the facilities are to be used. Residents
of New Jersey shall have their applications acted upon on a first-
come first-served basis or a lottery system of selection, if the demand
dictates. Reservations shall not be made by telephone.

(b) After the applications by New Jersey residents have been satis-
fied, out-of-state residents’ applications shall be acted upon on a first-
come first-serve basis or a lottery system of selection, if the demand
dictates. All applications received after this process is completed shall
be acted upon as received.

(c) Reservations for cabins and camp shelters for the use period
from June 15 through and including Labor Day shall be only granted
for seven consecutive nights or |4 consecutive nights.

(d) From April Ist to June 14th and from the day after Labor Day
to October 3lst, reservations for cabins and camp shelters shall be
accepted for a minimum of two consective nights to a maximum of
14 consecutive nights.

(e) When overnight facilities become available for any reason, they
may be made available to the general public up to a maximum of
14 nights as directed by the Officer-in-Charge.

(f) Reservations are not in effect until confirmed.

(g) A separate application shall be filed for each facility and period
desired.

(h) More than two non-consecutive reservations for overnight fa-
cilities shall not be in effect for any person or group.

(i) A non-refundable reservation fee as provided in N.J.A.C.
7:2-17.2(d) shall be charged for each reservation.

(j) Full payment for the reserved period requested, in addition to
the reservation fee, shall accompany the reservation application.

(k) Reservations for East Creek Lodge at Belleplain State Forest
shall be made for a minimum of two nights to a maximum of 14
nights year round.

7:2-7.3 Cancellation and refunds

(a) Reservations for cabins, shelters, lodges, and other designated
State Park Service overnight facilities may be cancelled. A cancella-
tion fee and the non-refundable reservation fee as set forth in
N.J.A.C. 7:2-17.2(d) shall be deducted from any refund due.

(b) Refunds shall not be made to persons evicted for violation of
this chapter or other State law.
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7:2-7.4 Visitors

(a) Visitors are allowed in overnight facilities between the hours
of 8:00 A.M. and 8:00 P.M. All visitors shall pay the normal day
user parking fee when applicable pursuant to NJ.A.C. 7:2-17.1.

(b) A visitor shall not be allowed in overnight facilities between
the hours of 8:00 P.M. and 8:00 A.M. The area Officer-in-Charge
may temporarily extend or limit the visitation hours as conditions
warrant.

SUBCHAPTER 8. BOATING/WATERCRAFT

7:2-8.1 Launching of boats
(a) The launching of boats, canoes and other watercraft is allowed
at designated areas subject to posted regulations and the payment
of a launching fee where required pursuant to N.J.A.C. 7:2-17.1(f).
(b) A person shall not launch or beach a boat, canoe or other
watercraft or weigh anchor or cast off when the area Officer-in-
Charge has, by posting or verbal direction, prohibited the same.

7:2-8.2 Power boats and motorized jet skis use restrictions

(a) A person shall not operate a power boat or a motorized jet
ski on non-tidal waters under the jurisdiction of the State Park
Service, except:

1. Electric powered boats are allowed on non-tidal waters under
the jurisdiction of the State Park Service.

2. Power boats and motorized jet skis are allowed on Cranberry
Lake, Greenwood Lake, Lake Hopatcong and Lake Musconetcong.

(b) A person shall not operate a motorized jet ski on the Spruce
Run, Round Valley or Monksville Reservoirs.

(¢) Power boats are allowed on Spruce Run, Round Valley and
Monksville Reservoirs subject to size restrictions in NJ.A.C.
7:2-8.3(b).

7:2-8.3 Powerboat size restrictions

(a) Powerboats, where permitted on non-tidal waters, may tem-
porarily be further restricted as to maximum horsepower and mini-
mum and maximum boat length, such restrictions being determined
by the Officer-in-Charge based on use and safety factors.

(b) A person shall not operate a power boat which has a motor
size greater than 10 horsepower on the Spruce Run, Round Valley,
or Monksville Reservoirs.

7:2-8.4 Sailboats and ice sailboat masts height on the Round Valley
and Spruce Run Recreation Reservoirs
A person shall not operate a sailboat or ice sailboat with a mast
height of greater than 30 feet on the Round Valley or Spruce Run
Reservoirs.

7:2-8.5 Use of boat ramps
A person shall not use boat ramps in such a manner as to impede
use of the ramp by others.

7:2-8.6 Boating near bathing areas

(a) A person shall not operate a power boat, sailboat or sail board
within 200 feet of a designated bathing area.

(b) A person shall not operate human powered slow moving water-
craft such as rowboats, pedal boats, canoes, wind surfboard, or any
other water borne mechanisms meeting this definition within 50 feet
of a designated bathing area.

7:2-8.7 Swimming and diving from objects, scuba diving, and skin
diving

(a) A person shall not swim or dive from a pier, catwalk, boat,
bridge, tower or any watercraft on waters under the jurisdiction of
the State Park Service without written approval by the area Officer-
in-Charge.

(b) A person shall not scuba or skin dive in the waters under the
jurisdiction or control of the State Park Service except in areas
designated and posted for that purpose.

7:2-8.8 Round Valley and Spruce Run wind speed notification
systems
(a) A person shall not continue boating activities on the Round
Valley or Spruce Run Reservoirs when the wind velocity reaches or
exceeds 25 miles per hour.
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(b) A person shall not continue boating activities on the Round
Valley or Spruce Run Reservoirs when the flashing white warning
lights are activated to warn boaters to discontinue boating.

(c) A person shall not continue boating activities on the Round
Valley or Spruce Run Reservoirs when verbally directed to discon-
tinue boating activities by the Officer-in-Charge or any employee
authorized by the Officer-in-Charge to issue such warnings.

7:2-8.9 Boat storage at the Spruce Run Recreation Area

(a) A limited number of boat storage spaces are available at Spruce
Run Recreation Area during the season from April 1 through Octo-
ber 31. Fees shall be charged pursuant to N.J.A.C. 7:2-17.1(g) and
non-transferable decals shall be assigned for this use. Decals shall
be permanently affixed to the boat registered for storage as directed
by the area Officer-in-Charge.

(b) Double-capacity trailers occupying a single storage space shall
pay one and one-half times the normal season storage fee as provided
in NJA.C. 7:2-17.1(g).

(c) Boats shall be removed from the water each night and placed
in their assigned storage spaces.

(d) Possession of a boat storage permit does not guarantee entry
to the launching area if it is filled to capacity.

7:2-8.10 Ice boating

(a) Ice boating and ice yachting shall be allowed only on those
waters specifically designated and posted by the State Park Service
for ice boating and ice yachting.

(b) Ice boating or ice yachting shall be allowed on those waters
designated and posted under (a) above provided individual use com-
plies with the following:

1. A minimum of two craft shall be in use at all times;

2. Protective helmets shall be worn;

3. Life jackets or life belt shall be worn; and

4. Masts or riggings and any attachments thereto, may be restric-
ted by the Officer-in-Charge or by any employee authorized by the
Officer-in-Charge to issue such restrictions as determined by use or
public safety.

7:2-8.11 Towing behind boats

A person shall not water ski, aquaplane or tow surf boards in non-
tidal waters under the jurisdiction of the State Park Service except
on Lake Hopatcong, Lake Musconetcong, Greenwood Lake and
Cranberry Lake without the written approval of the area Officer-in-
Charge.

7:2-8.12 Conformance with State boating laws

All boating use on waters under the jurisdiction or control of the
State Park Service shall be subject to rules promulgated by the New
Jersey Boat Regulation Commission, N.J.A.C. 7:6.

7:2-8.13 Lifejackets

(a) A person shall not operate or allow any person to operate any
vessel in or on the waters under the jurisdiction or control of the
State Park Service unless such vessel has a serviceable United States
Coast Guard approved personal floatation device (PFD) for each
person on board.

1. Such PFDs shall be of the type(s) required by the United States
Coast Guard for a vessel of that class operating on navigable waters.

2. Such PFDs shall be readily accessible when the vessel is under-
way.

(b) The requirements of (a) above apply to all vessels except surf-
boards, racing shells, rowing sculls and racing kayaks.

7:2-8.14 Careless and negligent operations

(a) A person shall not operate a boat in such a manner as to cause
alarm, personal injury or property damage.

(b) Boaters shall comply with all posted regulatory signs.

(c) Boaters shall secure their boats in a manner that will not cause
personal injury or damage to private or State Park Service property.

7:2-8.15 Rules of the road

All vessels navigating the waters under the jurisdiction or control
of the State Park Service shall comply with the inland rules of the
road promulgated by the United States Coast Guard now in effect
and as may hereafter be amended, supplemented, modified or
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changed, except where the international rules of the road are appli-
cable. Copies of the current inland rules of the road may be obtained
at any office of the United States Coast Guard or the New Jersey
State Police Marine Bureau.

7:2-8.16 Speed

Power vessels shall at all times be operated at a speed to avoid
danger of injury to life and all manner of craft whether floating,
moored, anchored or underway, or to piers, wharves, bulkheads,
draw spans or other waterfront construction, either directly or by
the effect of the wash or wave raised by such power vessel through
its speed or otherwise.

7:2-8.17 Obeying orders

A boat shall not fail to stop when ordered to do so by any State
Park Service law enforcement officer or other State Park Service
employee authorized by the area Officer-in-Charge.

7:2-8.18 Exclusion of racing events

This subchapter shall not apply to boat racing activities which have
been approved by the Director of the Division of Parks and Forestry
or the Assistant Director of the Division for the State Park Service.

7:2-8.19 Boating use restrictions

The use of boats, canoes and watercraft of all types on the waters
under the jurisdiction or control of the State Park Service shall be
prohibited by the Officer-in-Charge whenever the safety, health or
welfare of the public so dictates.

7:2-8.20 Operating boats during nighttime
Where night boating is authorized, no person shall operate a boat
at speeds in excess of five nautical miles per hour.

7:2-8.21 Disposal of waste from boats

(a) A person shall not dump waste from a boat into the waters
under the jurisdiction or control of the State Park Service.

(b) Any boat equipped with a toilet, sink and/or shower shall not
be operated on waters under the jurisdiction or control of the State
Park Service unless the toilet, sink and/or shower systems are com-
pletely shut off and kept inoperative the entire time the boat is in
the State Park Service waters or unless the vessel is equipped with
an operable holding tank.

(¢) A person shall not discharge holding tank waste except in
disposal facilities designed and provided for such waste.

7:2-8.22 Low water levels Round Valley, Spruce Run and
Monksville Reservoirs

During periods of low water levels at the Round Valley, Spruce
Run and Monksville Reservoirs as evidenced by increased exposure
of mud flats, all restricted area fence lines shall be deemed to be
extended to the waters’ edge. This extension shall then be included
in the restricted area limits and shall constitute the restricted area
limits.

7:2-8.23 Scuba and skin diving at Round Valley and Spruce Run
Recreation Areas

(a) Scuba and skin diving is permitted at Spruce Run and Round
Valley Recreation Areas provided the diver notifies the park office
by phone in advance of the dive, giving name, location and antici-
pated hours of diving. Before diving, the diver shall complete a
registration form at the park office and notify the park office when
the dive is complete.

(b) All provisions of the New Jersey Boat Regulation Commission,
N.J.A.C. 7:6, shall be foliowed and a certification card is required.

7:2-8.24 Lake Hopatcong Dock Restrictions

(a) The construction of a new dock or the replacement, expansion,
or extension of any existing dock in the waters of Lake Hopatcong
shall, in addition to the requirement set forth in (b) below, be de-
signed and constructed in accordance with the requirements of all
Federal, State and local agencies having jurisdiction over the design
and construction of the proposed new dock, replacement, expansion,
or extension.

(b) New docks and the construction of a new replacement or the
expansion or extension of any dock in existence in the waters of Lake
Hopatcong on the effective date of this new rule shall not exceed
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more than 50 feet in length into the waters of Lake Hopatcong from
the mean high water line. Any dock in existence on the effective date
of this new rule that exceeds 50 feet in length from the mean high
water line may be improved, maintained and repaired but shall not
be replaced, expanded or extended beyond the length of the dock
from the mean high water line. The mean high water line shall be
determined at the time of the proposal of the new dock or replace-
ment, expansion or extension of any dock in the waters of Lake
Hopatcong.

(c) Prior to the construction of any new dock or the replacement,
expansion or extension of any dock in the waters of Lake Hopatcong,
the owner of the dock shall submit to the Officer-in-Charge at Lake
Hopatcong State Park a written notification of intent to construct.
The notification of intent to construct shall include the following:

1. Transmittal letter signed by the owner of the dock;

2. Plans and specifications showing:

i. The location, size and design of the proposed new dock, replace-
ment, expansion or extension; and

ii. The mean high water line and the length of the proposed new
dock, replacement or extension from the mean high water line into
Lake Hopatcong; and

3. Copies of all permits, licenses, approvals, certifications and any
other document issued by the appropriate Federal, State and local
authorities having jurisdiction over the proposed new dock, replace-
ment, expansion or extension.

(d) Upon receipt by the Officer-in-Charge of a complete notifica-
tion of intent to construct under (c) above, the Officer-in-Charge shall
have a period of 45 days to review the notification and approve the
construction of any new dock or the replacement, expansion or
extension of any dock in the waters of Lake Hopatcong based upon
a determination that:

1. The owner of the dock has obtained all permits, licenses, ap-
provals, certifications and any other document issued by the ap-
propriate Federal, State and local authorities having jurisdiction over
the proposed new dock, replacement, expansion or extension; and

2. The proposed new dock, replacement, expansion or extension
is in compliance with (b) above.

SUBCHAPTER 9. DAY USE GROUP

7:2-9.1 Day use group reservation

(a) Groups of 20 or more persons using or visiting any lands or
waters under the jurisdiction of the State Park Service for any
purpose whatsoever shall make a reservation for such use or
visitation.

(b) Reservations shall be made at the area office for the specific
State Park, at least five days in advance of the use or visit.

7:2-9.2 Failure to make a reservation

(a) The State Park Service shall refuse admittance to groups of
20 or more persons without reservations.

(b) The area Officer-in-Charge may temporarily waive day use
group reservation requirements when field conditions dictate.

(c) Not more than three non-consecutive reservations for day use
group facilities shall be in effect for any one person or group at an
individual State park at one time.

7:2-9.3 Adult supervision

Each day use group shall have a minimum ratio of one adult
supervisor, 18 years of age or older, for each nine children under
18 years of age in the group.

7:2-9.4 Group leader

Each day use group making reservations for visitation shall desig-
nate one responsible adult, 18 years of age or older, as group leader
and his or her name and address shall be furnished to the Officer-
in-Charge upon arrival.

7:2-9.5 Day use group roster

(a) All day groups shall have available during the use or visit, and
may, prior to the commencement of the use or visit, be required to
supply a roster to the Officer-in-Charge. The roster shall contain the
following information:

1. The name, address and phone number of the organization;
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2. The name and address of the designated group leader; and

3. The names of all other persons in the group.

(b) Failure to supply the roster required in (a) above upon request
by the Officer-in-Charge may be cause for refusing the group’s admit-
tance to, or removal of the group from, the park, forest, recreation
area, historic site, marina, or natural area.

7:2-9.6 Buses transporting day use groups

(a) All buses transporting day use groups shall remain at a parking
location designated by the Officer-in-Charge for the entire period the
group is present at the facility.

(b) Drivers of buses transporting day use groups shall remain in
the immediate day use area at all times and are not to leave the area
without specific approval of the Officer-in-Charge.

7:2-9.7 Group picnicking and reservation procedures

(a) Group picnicking is restricted to areas specifically provided for
this purpose.

(b) The number of people in any group using a group picnicking
facility shall not exceed the capacity of the facility without first
obtaining the approval of the area Officer-in-Charge and upon such
conditions that the Officer-in-Charge may reasonably require to as-
sure public safety and protection of State-owned property.

(c) Applications for reservation of group picnicking facilities shall:

1. Be submitted by mail to or in person at the area office for the
specific State park in which the facility is located;

2. Be accompanied by payment of the non-refundable reservation
fee pursuant to NJ.A.C. 7:2-17.3(a);

3. Include the following information:

i. The name of the group;

ii. The name, telephone number and address of the designated
group leader; and

iii. The date for which reservation is requested;

4. Be received in the area office after January 2 of the year in which
the facility is to be used; and

5. Not be effective until confirmed in writing by the State Park
Service.

(d) The Officer-in-Charge shall post a sign at each group picnick-
ing facility indicating that the facility has been reserved and the name
of the group.

(e) If the group picnicking facility is not reserved, the facility may
be used on a first-come, first-served basis.

7:2-9.8 Group use of facilities on weekends and holidays

(a) Day group use of facilities on weekends or holidays is not
permitted except as provided in (b) below.

(b) The Officer-in-Charge may temporarily authorize weekend or
holiday day group use only when facility and staffing requirements
allow.

SUBCHAPTER [0. GOLF COURSES

7:2-10.1 Local rules

(a) The use of caddies is not permitted except by specific approval
of the golf course manager.

(b) Privately owned golf carts are prohibited.

(c) Everyone on the course shall play golf and have a paid receipt
in his or her possession.

(d) Spectators are not permitted on the golf course. The golf
course manager may temporarily waive this rule for tournament play
or for unusual circumstances.

(e) All players shall have and use a golf bag with sufficient clubs
to play the game including at least a driver or 3 wood, a 3, 5 and
7 iron, and a putter.

(f) Golf cart operators shall have a drivers license and be at least
17 years of age.

(g) Beverage or food coolers of any type are prohibited on the
course. Upon request by tournament organizers, the golf course
manager may waive this prohibition.

(h) Alcoholic beverages are prohibited on the course or driving
range.

(i) Players shall be no less than 10 years old to play on the golf
course.
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(j) Players age 10 to 13 shall be accompanied by an adult.

(k) Proper attire shall be worn at all times while on the golf course.
This includes a minimum of pants, shorts, skirts, or tops, tee-shirts
and sneakers or golf shoes.

(1) The playing or use of radios, tape recorders, electronic or any
other noise producing device is prohibited on the golf course without
specific approval of the golf course manager.

(m) The following recreational activities are prohibited on the tees,
fairways and greens of the golf course and adjacent State Park Service
property without the written permission of the golf course manager.
Ice skating;

. Skiing;

. Sledding;

. Snowmobiling;

Fishing;

. Picnicking;

. Horseback riding;

. ATVs/bicycles;

. Operating model or remote control planes, boats, cars, or other
mechanical devices; and

10. Stopping of canoes for any reason except an emergency.

RN - VA OV

7:2-10.2 Reservations—golf course

(a) Golf course reservations shall be accepted by telephone only
and are on a first-come, first-serve basis.

(b) Starting time reservations shall be accepted on Thursdays after
12:00 noon for weekend and holiday play.

(c) Tournament reservations shall be made 30 days in advance and
are not effective until confirmed in writing by issuance of a special
use permit by the State Park Service.

1. Approved tournaments are restricted to Tuesday or Thursday
play only unless specifically approved by the golf course manager.

2. Tournament starting times shall be 11:00 A.M. unless specifi-
cally waived by the golf course manager.

3. Tournaments shall reserve for a minimum of 40 players up to
a maximum of 80 players unless specifically waived by the golf course
manager.

7:2-10.3 Fees

All fees for services provided and use of the golf course and driving
range, in accordance with the fee schedule set forth in N.J.A.C.
7:2-17.1(j), shall be paid in full prior to the commencement of play.

7:2-10.4 United States Golf Association and local rules

Local rules at N.J.A.C. 7:2-10.1 and United States Golf Associa-
tion rules shall govern all play. Local rules are printed on the score
card and posted in the office.

7:2-10.5 Tournament restrictions

(a) Tournaments shall be conducted in accordance with the ac-
cepted standards of golf. Local restrictions are as follows:

1. No shot gun starts shall be allowed. Shot gun starts require that
the golf course be shut down to allow one team of golfers on each
tee to be started by a loud noise.

2. All tournaments shall start at the first tee.

7:2-10.6 School team practice
A golf team or member of a school team shall be allowed to
practice on the golf course on weekdays only.

7:2-10.7 Driving range rules

(a) A person shall not use the driving range except during posted
hours of operation.

(b) All persons using the driving range shall purchase a bucket of
balls and produce the sales receipt upon request.

(c) Golfers are not permitted beyond the driving tee.

7:2-10.8 Golf etiquette

(a) The player who has the honor shall be allowed to play before
his or her opponent or fellow competitor tees his or her ball.

(b) A person shall not move, talk or stand close to or directly
behind the ball or the hole when a player is addressing the ball or
making a stroke.

(c) Players searching for a ball shall signal the players behind them
to pass as soon as it becomes apparent that the ball will not easily
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be found. They shall not continue play until the players following
them have passed and are out of range.

(d) When the play of a hole has been completed, players shall
immediately leave the putting green.

7:2-10.9 Priority on the course

(a) In the absence of special rules, two-ball matches shall have
precedence over and be entitled to pass any three or four-ball match.

(b) A single player has no standing and shall give way to a match
of any kind. :

(c) Any match playing a whole round is entitled to pass a match
playing a shorter round.

(d) If a match fails to keep in place on the course and loses more
than one clear hole on the players in front, it shall allow the match
following to pass.

7:2-10.10 Care of the course

(a) Before leaving a bunker, a player shall carefully fill up and
smooth over all holes and footprints made by the player.

(b) Through the green, a player shall ensure that any turf cut or
displaced by the player is replaced at once and depressed down so
that any damage to the putting green made by a ball is carefully
repaired. Damage to the putting green caused by golf shoe spikes
shall be repaired on completion of the hole.

(c) Players shall ensure that, when laying down bags or the
flagstick, no damage is done to the putting green and that neither
they nor their caddies damage the hole by standing close to it, in
handling the flagstick or in removing the ball from the hole. The
flagstick shall be properly replaced in the hole before the players leave
the putting green. Players shall not damage the putting green by
leaning on their putters, particularly when removing the ball from
the hole.

(d) Local notices regulating the movement of golf carts shall be
strictly observed.

(e) In taking practice swings, players shall avoid causing damage
to the course, particularly the tees, by removing divots.

SUBCHAPTER 11. (RESERVED)

SUBCHAPTER 12.

7:2-12.1 Scope

In addition to the applicable provisions of N.J.A.C. 7:2 and the
applicable Federal regulations for that portion of the National Scenic
Appalachian Trail which passes through land under the jurisdiction
of the State Park Service, the following shall constitute the rules of
the State Park Service hiking trails.

7:2-12.2 Hiking trail use

(a) The use of all designated hiking trails except for posted multi-
use trails is restricted solely to foot travel and the legitimate activities
associated with the pursuit of hiking.

(b) The Appalachian Trail shall not be used for special events or
group activities that degrade the Trail’s natural or cultural resources
or social values. These activities include publicized spectator events,
commercial or competitive activities or large group programs.
Groups spending one or more nights on the Trail shall not exceed
10 persons in the same organization and day-use groups shall not
exceed 25 persons in the same organization, unless otherwise desig-
nated in the New Jersey Appalachian Trail Management Plan.

HIKING TRAILS

7:2-12.3 Hiking trail restrictions

(a) Hiking trail use is limited to the routes marked or designated
by the State Park Service for such use.

(b) A person shall not leave a marked trail and enter upon adjacent
property without permission of the owner.

(c) The use of bicycles and any motor vehicles except emergency
vehicles on hiking trails is prohibited.

(d) The use of horse or pack animals on hiking trails is prohibited.

(e) Everything carried into a hiking trail or area shall be carried
out by the hiker or placed in the proper trash receptacle, where
provided.

(f) A person shall not molest or harass wildlife, livestock, pets or
other domestic animals encountered along or adjacent to a trail.
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(g) All furred animals or pets shall be caged or held on a leash
and under the immediate control of the owner at all times.

(h) The possession and use of alcoholic beverages is prohibited.

(i) The cutting, digging, defacing and/or removal of any veg-
etation or physical features is prohibited.

7:2-12.4 Fires on hiking trails

(a) No open fires shall be started on any hiking trail under the
jurisdiction or control of the State Park Service except at campsites
designated and approved by the State Park Service for hiking trail
users.

(b) No open fires shall be started at any campsite designated and
approved by the State Park Service for hiking trail users under (a)
above without first obtaining a permit for such purpose from the
State Park Service. The open fire shall be started and maintained in
accordance with the permit which shall designate the campsite lo-
cation, hours that an open fire may be started and maintained, and
type of fuel.

(c) No open fires shall be started on the Appalachian Hiking Trail.
Self-contained stoves may be used without a permit.

(d) Every person using a hiking trail under the jurisdiction or
control of the State Park Service shall promptly report any uncon-
trolled fire thereon or any uncontrolled fire insight from the hiking
trail to the nearest law enforcement or fire agency.

7:2-12.5 Hiker camping

(a) Hiker camping shall mean the erection of a tent or shelter of
natural or synthetic material and/or preparing a sleeping bag or other
bedding material for the purpose of overnight stay.

(b) Hiker camping is permitted only as part of the hiking ex-
perience on a hiking trail under the jurisdiction or control of the State
Park Service.

(c) Hiker camping is permitted in hiker camping areas or other
established campsite areas designated and approved by the State Park
Service for overnight camping.

(d) On the Appalachian Trail hiker camping is limited to one over-
night stay at each designated hiker camping area.

(e) Maximum occupancy for each hiker campsite may be limited
or expanded by the area Officer-in-Charge as conditions warrant.

SUBCHAPTER 13.

7:2-13.1 Scope

In addition to the applicable provisions of N.J.A.C. 7:2 and unless
otherwise provided, this subchapter constitutes the rules for State
marinas under the jurisdiction of the State Park Service.

STATE MARINAS

7:2-13.2 Application for vessel berth permits at State marinas

(a) Applications for a vessel berth permit at State marinas shall
be categorized by the size of the berth for which a permit application
is submitted and, except for the Senator Frank S. Farley State
Marina, whether the applicant is a resident of New Jersey or a non-
resident. The New Jersey resident category shall have complete pri-
ority over the non-resident category listing of applicants for the same
berth size category at each State marina except for the Senator Frank
S. Farley State Marina.

(b) Applications for a berth permit shall be submitted on forms
available from the State Park Service and shall be accepted year-
round at the marina office at the specific State marina in which a
berth permit is requested. All berth permit applications shall be:

1. Completed and signed by the person(s) in whose name(s) the
permit will be issued:

2. Accepted in the name of an individual(s) only. No application
shall be accepted in the name of a corporation;

3. Completed, signed and not removed from the marina office at
the specific State marina in which a berth permit is requested; and

4. Except for the Senator Frank S. Farley State Marina, accom-
panied by a New Jersey drivers license as proof of residency when
the applicant claims to be a New Jersey resident.

i. If an applicant claiming to be a New Jersey resident demon-
strates to the satisfaction of the Officer-in-Charge that the applicant
does not have a New Jersey drivers license for good and sufficient
reason, the State Park Service reserves the right to require other
proofs that the applicant is a resident of New Jersey.
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(c) Berth permits shall be issued in the name(s) of the persons that
signed the original berth permit application and assignments shall
be made from priority waiting lists based on the chronological order
of the date on which each berth permit application is completed and
received at the marina office at the specific State marina in which
a berth permit is requested. A priority waiting list shall be maintained
for and prominently posted for public review at each State marina.
Except for the Senator Frank S. Farley State Marina, waiting lists
shall be maintained in two categories: New Jersey resident and non-
president for each berth size. Waiting lists shall be maintained at the
Senator Frank S. Farley State Marina for each berth size without
regard to residency.

(d) Each applicant must annually confirm that the applicant wants
to remain on the applicant waiting list. Confirmation shall be made
at the marina office no later than the second Saturday of January
either by telephone from 8:00 A.M. to 4:.00 P.M. Monday through
Friday or by letter post marked not later than the second Saturday
of January. Failure to notify the marina office as above provided
shall result in cancellation of the application and removal of the
applicant from the waiting list.

(e) Applicants purchasing a vessel of a different size category than
that for which application was made who desire a berth for the new
vessel shall submit an application for a berth in the category of the
new vessel and shall be placed as a new applicant on the list of that
category.

(H) If, for any reason, an applicant refuses or fails to accept two
offered berth permits in accordance with the procedure in NJ.A.C.
7:2-13.3(b)6, the applicant’s permit application shall be cancelled and
the applicant’s name shall be removed from the waiting list.

7:2-13.3 Berth permits

(a) Seasonal or annual berth permits shall be issued at the Forked
River State Marina, Leonardo State Marina, Fortescue State Marina,
and Senator Frank S. Farley State Marina as follows:

1. Forked River State Marina, Senator Frank S. Farley State
Marina, and Leonardo State Marina:

i. April 1 to October 31 (Summer);

ii. November | to March 31 of the subsequent year (Winter);

2. Fortescue State Marina:

i. April 1 to March 31 of the subsequent year (Annual);

ii. November | to March 31 of the subsequent year (Winter).

(b) Berth permits for the summer season from April | to October
31 shall be issued in accordance with the following procedure.

1. All summer berth permittees of record on October 31 shall be
given an opportunity to renew their berth permit for the same size
berth for the next summer season. A summer berth permit renewal
form shall be forwarded to each permittee of record during the first
week of December of the year preceding the permit period year or
as soon thereafter as possible.

2. On or before February 1 of the permit year, the permittee of
record shall return the following to the marina office:

i. A permit renewal form signed by the permittee of record;

ii. Payment in full for the berth offered;

ili. A valid New Jersey vessel registration solely in the name of
the permittee of record for the vessel owned by the permittee of
record which will occupy the offered berth; and

iv. A copy of the Certificate of Title to the vessel solely in the name
of the permittee of record.

3. If the permittee of record does not return the documents and
payment in full on or before February 1 as required in (b)2 above,
the State Park Service shall on the first business day after the due
date or as soon as possible thereafter give the permittee of record
written notice by certified mail return receipt requested, to return the
documents and payment to the marina office within 10 working days
after the date of the notice.

4. If the documents and payment are not received in the marina
office within 10 working days after the date of the written notice as
provided in (b)3 above, the offer to renew the permit as provided
in (b)1 above shall become void immediately upon expiration of the
10 day period and the subject berth permit immediately reassigned.

(c) Berth permits for the annual period from April 1 to March
31 shall be issued in accordance with the following procedure.
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1. All annual berth permittees of record on October 3! shall be
given an opportunity to renew their berth permit for the same size
berth for the next annual season. An annual berth permit renewal
form shall be forwarded to each permittee of record during the first
week of December of the year preceding the permit period year or
as soon thereafter as possible.

2. On or before February 1 of the permit year, the permittee of
record shall return the following to the marina office:

i. A permit renewal form signed by the permittee of record;

ii. Payment in full for the berth offered;

ili. A valid New Jersey vessel registration in the name of the
permittee of record only for the vessel owned by the permittee of
record which will occupy the offered berth; and

iv. A copy of the Certificate of Title to the vessel solely in the name
of the permittee of record.

3. If the permittee of record does not return the documents and
payment in full on or before February 1 as required in (c)2 above,
the marina operator shall on the first business day after the due date
or as soon as possible thereafter give the permittee of record written
notice by certified mail return receipt requested, to return the docu-
ments and payment to the marina office within 10 working days after
the date of the notice.

4. If the documents and payment are not received in the marina
office within 10 working days after the date of the written notice as
provided in (c)3 above, the offer to renew the permit as provided
in (c)1 above shall become void immediately upon expiration of the
10 day period and the subject berth permit immediately reassigned.

(d) Annual and summer berth permits shall be issued for all vacat-
ed berths in accordance with the following:

I. Permittees of record in the marina who have submitted a written
request to transfer to another berth in the marina shall be given an
opportunity to transfer to a vacated berth. Requests for transfer shall
be prioritized based on the date the request is received in the marina
office.

2. Except for the Senator Frank S. Farley State Marina, remaining
vacant berths shall be offered to New Jersey resident applicants that
are number one on the posted list of permit applicants for the size
berths available. At the Senator Frank S. Farley State Marina, re-
maining vacant berths shall be offered to the applicants that are
number one on the waiting lists for each berth size available.

3. When the New Jersey resident list is exhausted in any category,
applicants on the non-resident list in that category shall be offered
available berth(s).

4. In the event both resident and non-resident lists are exhausted
in a given category, berths in that category shall be offered to appli-
cants on the resident and then the non-resident berth application list
for the next smaller berth size category.

5. In the event that the next smaller berth size category waiting
lists described in (d)4 above are exhausted, the availability of the
vacant berths shall be publicly posted at the marina. Permits for the
vacant berths shall be issued upon receipt of a berth permit appli-
cation in accordance with NJ.A.C. 7:2-13.2.

6. Permits for vacated berths shall be offered under (d)I through
5 above to applicants by category and in numerical order within that
category. A minimum of three documented attempts shall be made
to notify the applicant of the availability of a berth by telephone
during normal business hours. If the marina office is not able to
contact the applicant, the berth shall be offered to the next applicant
on the waiting list. Within 10 days after the offering, the applicant
shall return the following to the marina office:

i. A permit form signed by the permittee of record;

il. Payment in full for the berth offered; and

ili. A valid New Jersey vessel registration and title for the vessel
owned solely by the permittee of record and which is in the same
size category as the berth offered.

(e} Berth permits for the winter season from November | to March
31 shall be issued in accordance with the following procedure:

1. On a first come first served basis to:

i. Permittees of record in the marina; and

ii. Other interested boaters.

2. Winter berth permits shall be effective:
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i. Upon payment of the winter berth fee by permittee of record;
or

ii. Upon payment of the winter berth fee and execution of the non-
renewable winter berth permit, by other interested boaters.

(f) At the Leonardo and the Forked River State Marinas, berth
permits for the winter season from November 1 to March 31 shall,
in addition to the applicable provisions of NJ.A.C. 7:2, be issued
subject to the following conditions:

I. Vessels occupying a winter berth shall have electricity available
each weekend during the winter season from 4:00 P.M. Friday to
8:00 A.M. Monday. The use of electricity during any other period
during the winter season shall be by the prior approval of the Officer-
in-Charge.

2. The use of a thermostatically controlled de-icing system is sub-
ject to the prior approval of the Officer-in-Charge. Permittees shall
place the de-icing unit in a location on the vessel that is in full view
by marina personnel. The period of operation of de-icing units shall
be determined by the Officer-in-Charge based on weather conditions.

(g) Berth permits shall not be issued for the following purposes:

1. Berthing of domicile type units including, but not limited to,
powered and unpowered house type craft specifically designed for
dockside living on other than a transient basis;

2. Condominium type berth leasing;

3. Use as a watersport activity center such as water skiing or
parasailing;

4. Berthing of vessels to be utilized in time sharing ventures; or

5. Use of a vessel as a domicile, residence or habitat.

(h) Signature by the permittee on the permit constitutes agreement
to abide by this chapter and any other pertinent State and Federal
statutes, rules and regulations. Failure to comply with this chapter
and pertinent State and Federal statutes, rules and regulations shall
be cause for immediate cancellation of the permit, forfeiture of all
fees paid and removal of the vessel from the Marina.

7:2-13.4 Berth assignment

(a) The State Park Service reserves the right to limit the number
and category of use of berths whether seasonal or transient available
for assignment within any State marina.

(b) A berth shall not be assigned for the summer or winter season
unless a berth permit has first been issued for the season. The size
of the berth assigned shall be based on the size category described
in the permit and application.

(c) Berth assignments are made by the Officer-in-Charge.

(d) Transient berth assignments shall be available on a first come
first served basis and shall be available on a monthly or daily basis
at the discretion of the Officer-in-Charge subject to the following
conditions:

1. Transient berth assignments shall become effective upon berth
occupancy, payment of the applicable fee and execution of the transi-
ent registration card;

2. The daily transient period shall be from the time of occupancy
to 12:00 noon of the following day; and

3. The monthly transient period shall be from the time of occupan-
cy to 12:00 noon of the 30th day of occupancy.

(e) Any vessel occupying a berth without a valid seasonal permit
shall be charged at the daily or appropriate transient rate for the
duration of berth occupancy.

7:2-13.5 Berth reassignment

(a) The reassignment of berths within a State marina shall be made
in accordance with the following procedures:

I. Reassignment shall be made only by the Officer-in-Charge.

2. In the event of the death of the permittee of record, the berth
which is the subject of the permit, may be assigned by the Officer-
in-Charge to the spouse of the deceased permittee of record.

3. A permittee of record shall be allowed to assign the rights
granted under the permit subject to the following conditions:

i. The permittee of record shall submit a written request for assign-
ment to the Officer-in-Charge;

ii. The assignment shall be limited to a period not to exceed the
annual, summer or winter berthing season for which the assigned
permit was issued;
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iii. The assignment shall be administered solely by the Officer-in-
Charge of the marina containing the affected berth:

iv. Assignments shall be obtained by the Officer-in-Charge from
the application list for the berth category involved, beginning at the
top of the list and continuing numerically, until the berth is re-
assigned:

v. The permittee of record shall be liable for all fees to the end
of the month in which berth reassignment is finalized;

vi. A cancellation fee as provided in N.J.A.C. 7:2-17.4(d)2 shall
be assessed to the permittee of record;

vii. No berth reassignment shall be considered unless payment, for
the affected period, in full has been provided by the permittee of
record;

viii. A berth shall not be reassigned if the permittee of record is
in his first year of occupancy;

ix. Berth reassignment requests for an annual or summer berth
permit shall not be honored if received after June 30th; and

x. Berth reassignment requests for a winter berth permit shall not
be honored.

7:12-13.6 Multiple ownership of a vessel

(a) A berth permit shall be issued in the names of multiple owners
only if the vessel is owned by the multiple owners and they are named
on the original berth application.

(b) In the event that subsequent to berth assignment, a multiple
ownership is formed or a person not identified on the original berth
application acquires an ownership interest in the vessel identified in
a berth permit, the new owner shall have no rights to the berth which
is the subject of the permit. Rights to the subject berth must be
acquired through the regular application procedure.

7:2-13.7 Marina regulations

(a) Walkways and piers shall be kept clean at all times. Permittees
are responsible for the cleanliness of their immediate berth areas.

(b) Fuel tanks shall be filled only at the marina fuel station.
Draining, cleaning and/or removal of fuel tanks and/or the use of
gasoline or other flammable solvent as a cleaning agent is prohibited
within the marina boundaries.

(c) Boat toilets shall not be used while the boat is in the marina.

(d) The State Park Service, through its representative, may arrange
for the relocation or removal and hauling out of any boat which it
determines to be in an unsafe or sinking condition, provided the
owner is unavailable or fails to respond to notification of said unsafe
conditions. All charges for said relocation or removal and hauling
out shall be paid by the owner.

(e) Major boat alterations or repairs shall not be undertaken while
a boat is on marina property. Work shall not be undertaken by an
outside contractor without specific permission from the Officer-in-
Charge.

(f) Additions or alterations shall not be made to piers, walkways
or other marina property without the written consent of the Officer-
in-Charge.

(g) Any and all refund(s) for a berth fee shall be subject to a
cancellation charge. Refunds shall not be paid prior to reassignment
of the berth and collection of the berth fee. Refunds shall not be
granted for transient berth assignments.

(h) Berths are not transferable and shall be occupied only by the
boat owned by the permittee of record as described on the permit.

(i) The State Park Service reserves the right of reassigning a boat
to a comparable berth other than the one originally assigned.

(i) Dinghies stored in permittees’ berths shall not exceed 10 feet
in length and shall not encroach on adjacent berth space. Dinghies
shall not be stored on or under piers, walkways or on land.

(k) Boat berths shall be vacated immediately upon expiration of
permit period.

(1) All personal property, lines and gear shall be removed from
marina piers and property at the expiration of the permit period. The
Officer-in-Charge is authorized to inventory, remove and store for
a period of 90 days or until the owner is found, whichever is shorter,
any and all equipment and personal property from marina piers and
property at the expiration of the permit period or which is being used
in violation of this Chapter or any other applicable law. Payment
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of a removal fee and storage fee pursuant to N.J.A.C. 7:2-17.2(d)
shall be required from the owner before the equipment and personal
property is returned. Items not claimed within 90 days after they are
removed from the pier shall be disposed of in accordance with estab-
lished State Park Service policy.

(m) Commercial boats are allowed only in designated areas.

(n) Use of marina parking lots by camper, recreation or any other
type of vehicle for the purpose of camping or storage is prohibited.

(o) The parking of disabled vehicles on marina lands for a period
in excess of 24 hours is prohibited.

(p) Any condition on a vessel or any premises used by the per-
mittee and comprising part of the marina declared to be a fire or
safety hazard by the Officer-in-Charge shall be corrected immediately
by the permittee.

(q) Only berth permittees and their guests are permitted pier access
between the hours of 10:00 P.M. and 8:00 A.M.

(r) The State Park Service reserves the right to utilize, assign or
reassign any berth.

(s) A berth permittee shall advise the Officer-in-Charge whenever
a vessel will be out of the marina for a period of 48 hours or more.
When a berth will be vacant for 48 hours or more, the State Park
Service may utilize the berth for any purpose it deems appropriate
without reimbursement to the permittee of record.

(t) The storage of flammable liquids or materials within dock
boxes or other storage areas by permittee is prohibited.

(u) A vessel shall not be removed from the marina prior to pay-
ment of all outstanding fees and charges.

(v) A person shall not make noise that is unreasonable considering
the nature and purpose of the actors conduct, locations, time of day
and other factors that would govern the conduct of a reasonably
prudent person under the circumstances.

(w) Unattended property that interferes with public safety, orderly
management of the marina or presents a threat to the resources may
be impounded and stored by the Officer-in-Charge. After 90 days
unclaimed articles may be disposed of in accordance with established
State Park Service policy.

(x) Dock boxes shall be installed only with the prior approval of
the Officer-in-Charge.

SUBCHAPTER 14. (RESERVED)

SUBCHAPTER 15. (RESERVED)

SUBCHAPTER 16.

7:2-16.1 Scope
In addition to other applicable provisions of this chapter, this
subchapter constitutes the rules of Island Beach State Park.

ISLAND BEACH STATE PARK RULES

7:2-16.2 Mobile sport fishing vehicles/permits/restrictions

(a) Four-wheel drive mobile sport fishing vehicles (MSFV) are
permitted on specifically designated areas of Island Beach State Park
for the purpose of surf fishing from the open beach provided:

1. An application for a MSFV permit is completed and approved
through the Island Beach State Park office; and

2. An approved permit, decal or placard for which the proper fee
has been fully paid as provided in NJ.A.C. 7:2-17.3(d) is displayed
on or from the MSFV as directed by the Officer-in-Charge when on
Island Beach State Park.

(b) The following minimum basic items of equipment or supplies
shall be carried by the MSFV operator while on the open beach of
Island Beach State Park:

I. A spare tire;

2. A tire gauge;

3. A workable jack and board or other material for supporting
the jack (3/4 inch by 12 inch by 12 inch plywood minimum);

4. A tow chain or snatch line;

5. A shovel;

6. A flashlight—mandatory during hours of darkness;

7. A fire extinguisher;

8. An auto first aid kit;

9. A litter bag; and

10. At least a quarter tank of fuel.
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(c) MSFV permits are available for a calendar year or a three-day
period. The permit grants entry to Island Beach State Park free of
charge to the vehicle and operator complying with NJ.A.C.
7:2-16.3(b) and (c). All other occupants shall adhere to the current
admission fee policy as provided in NJ.A.C. 7:2-17.1.

(d) MSFV permits are non-refundable and non-transferable.

(e) MSFYV permits for a three-day period are available at the Island
Beach Gate House. Annual MSFV permits are available through the
Island Beach State Park office by mail or in person.

(f) The area Officer-in-Charge may limit the number of three-day
MSFV permits which may be in effect at any one time. Three-day
permits expire at midnight on the third full day after the day of issue.
Three-day permits may be renewed only after a 24-hour waiting
period.

(g) The number of MSFVs on the open beach at any one time,
whether three-day or annual, may be limited by the area Officer-in-
Charge in the interest of safety or responsible management of the
resource.

7:2-16.3 Surf fishing

(a) Surf fishing is permitted only on the ocean side of Island Beach
State Park in specifically designated areas approved by the area
Officer-in-Charge. An annual surf fishing permit shall be issued
upon:

1. Completion and approval of a surf fishing permit application
at the Gate House at Island Beach State Park; and

2. Payment of the annual surf fishing permit fee as provided in
NJ.A.C. 7:2-17.3(d)1.

(b) All persons over the age of 12 years on the beach under the
authority of a MSFV or surf fishing permit shall have fishing gear
or tackle (rod, reel, line, hooks, any bait or lures).

(c) All persons over the age of 12 years on the beach under the
authority of a MSFV or surf fishing permit are restricted in their
activities to the act of catching fish or trying to catch fish and those
activities reasonably incidental thereto including: travel to and from
a fishing location, setting up, time to stow gear, use of sanitary
facilities and the like.

(d) The annual surf fishing permit allows fishermen to park their
automobiles and walk to the designated surf fishing areas. The permit
grants entry for the licensed vehicle and listed permit holder free of
charge. All other occupants of the vehicle shall adhere to the ad-
mission fee policy as provided in NJ.A.C. 7:2-17.1,

7:2-16.4 Mobile sport fishing vehicle regulations

(a) The maximum speed limit for MSFVs is 10 miles per hour
while on the open beach or sand access roads.

(b) Drivers shall yield to the right.

(c) Vehicles shall be parked facing away from the ocean to avoid
moisture and salt spray on the windshield and ignition system.

(d) MSFV operators shall park so as to avoid obstructing access
to other MSFV and administrative and operational vehicles.

(e) The MSFV shall be parked far enough from the water to avoid
the incoming tide.

(f) MSFYV operators shall use extreme caution when operating on
the beach to avoid other beach users, fishing equipment, and any
other parapharnalia lying in or about the sand.

(g) MSFYV operators shall not drive on grasses or dunes.

(h) MSFV’s shall be in good repair and shall not leak vehicle
fluids.

7:2-16.5 Island Beach State Park

(a) Island Beach State Park shall be closed to all persons, excepting
MSFV permit holders and persons surf fishing, between 8:00 P.M.
and 8:00 A.M. from April | through October 31 and between 8:00
P.M. and 5:00 A.M. from November | through March 31 annually.

(b) Residents, leaseholders, and persons on official business are
exempt from the closure specified in (a) above. Leaseholders are
restricted to their leased premises between 12:00 midnight and 4:00
A.M., except as provided in (c) below.

(c) During the hours from 12:00 midnight to 4:00 A.M., all persons
on the beach shall be actively engaged in surf fishing. MSFV permit
holders not fishing may park and remain in designated MSFV park-
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ing locations posted or directed by the Officer-in-Charge. All others
shall leave the park as soon as they stop surf fishing.

7:2-16.6 MSFV suspension

(a) The area Officer-in-Charge may suspend for up to 90 days the
MSFV permit of any person found in violation of any law including
this chapter.

(b) No refunds will be made when suspension occurs.
SUBCHAPTER 17. FEES FOR SERVICES AND FACILITIES
PROVIDED BY THE STATE PARK
SERVICE

Day use fees for services and facilities provided by the State
Park Service

(a) Except as provided in (i) below, daily parking fees for auto-
mobiles at designated State parks, for the period beginning with
Memorial Day weekend and ending on Labor Day inclusive, are as
follows:

7:2-17.1

WEEKENDS AND

AREA WEEKDAYS HOLIDAYS
1. Allaire $4.00 $5.00
2. Atsion $5.00 $7.00
3. Barnegat Lighthouse $5.00 $7.00
4. Bass River $5.00 $7.00
5. Batsto $5.00
6.  Belleplain $5.00 $7.00
7. Cheesequake $5.00 $7.00
8. Hacklebarney $4.00
9.  High Point $5.00 $7.00
10.  Hopatcong $5.00 $7.00
1. Island Beach $6.00 $7.00
12.  Lebanon $5.00
13.  Ringwood Manor $4.00 $5.00
14.  Skylands $4.00
15.  Shepard Lake $5.00 $7.00
16.  Round Vailey $5.00 $7.00
17.  Spruce Run $5.00 $7.00
18.  Stokes (Stony Lake) $5.00 $7.00
19.  Swartswood $5.00 $7.00
20.  Washington Crossing $4.00
2l.  Wawayanda $5.00 $7.00

(b) Except as provided in (i) below, a daily day use parking fee
of $4.00 for automobiles shall be in effect at Island Beach State Park
for the period commencing on the day after Labor Day and ending
on the day before Memorial Day Weekend.

(c) Except as provided in (i) below, daily parking fees for motor-
cycles, mopeds and buses at State parks, forests and recreational
areas are as follows;

VEHICLE DAILY FEE
1. Motorcycle $2.00
2. Moped $1.00
3. Bus (out-of-State groups) $80.00/Bus
4. Bus (in-State groups) $40.00/Bus

(d) The fee for an annual parking pass for automobiles, motor-
cycles, and mopeds at all State parks, forests and recreation areas
is $35.00.

(e) The daily or annual walk-in and bicycle fee for persons 12 years
old and above at designated State parks, forests and recreation areas
is as follows:

ANNUAL WALK-IN AND

L. AREA DAILY FEE BICYCLE PASS
i Atsion $1.00 $35.00
i, Barnegat Lighthouse $1.00 $35.00
iii.  Bass River $1.00 $35.00
iv.  Hopatcong $1.00 $35.00
v. Parvin $1.00 $35.00
vi.  Round Valley $1.00 $35.00
vii.  Spruce Run $1.00 $35.00

2. An annual walk-in and bicycle pass purchased at one of the
State parks, forests and recreation areas listed in (e)! above shall be

NEW JERSEY REGISTER, TUESDAY, SEPTEMBER 4, 1990

Interested Persons see Inside Front Cover

ENVIRONMENTAL PROTECTION

honored for walk-in and bicycle admittance at any of the designated
State parks, forests and recreation areas.

(f) The daily or annual fee for boat launching at designated State
parks and marinas is as follows:

AREA DAILY FEE ANNUAL FEE
1 Leonardo State Marina $8.00/launch $90.00
2. Liberty State Park $8.00/launch $90.00

(g) The fee for dry boat storage permits at designated State parks
and recreational areas for the period from April | to October 31,
issued pursuant to N.J.A.C. 7:2-8.9, is as follows:

AREA TYPE SEASONAL FEE
Spruce Run Single Boat

Trailer $125.00
Spruce Run Double Deck

Boat Trailer $187.50
Corson’s Inlet Catamaran $150.00

(Half Rate After August 1)

(h) No parking fee for automobiles, motorcycles and mopeds
pursuant to (a), (b) and (c) above and no daily walk-in fee pursuant
to (¢) above shall be charged for New Jersey residents age 62 and
over or who are totally disabled.

(i) No daily parking fee for automobiles, motorcycles and mopeds
pursuant to (a), (b) and (c) above and no daily walk-in fee pursuant
to (e) above shall be charged on Tuesday, except when a State
designated holiday falls on a Tuesday.

(j) Fees for the Spring Meadow Golf Course are as follows:

TYPE FEE

I. Green fees:

i.  Weekdays $13.00;

ii. Saturdays, Sundays, & State $16.00
designated Holidays

ili. Senior citizens (weekdays only $ 7.00
before 10:00 A.M.)

iv. Twilight, weekdays (three hours $10.00
before closing)

v. Twilight, weekends & holidays $12.00
(three hours before closing)
Tournament fee $13.00/person

$ 4.00/student

2.
3. School team member practice
4. Golf Carts:

i

. Power (daily) $20.00
ii. Power (twilight—three hours $16.00
before closing)
iii. Hand $ 3.00
5. Club Rental $11.00
6. Driving Range includes one club
and one basket of balls
i. Small Basket $3.00
ii. Large Basket $ 500
(k) Fees for the Batsto Historic Tour are as follows:
AGE FEE
L. 6-11 $1.00/person; and
2. 12 and above $2.00/person.

(1) Except when parking fees are in effect pursuant to (a) and (c)
above, a fee of $1.00 for each person age 12 and over shall be charged
for admission to the Barnegat Lighthouse and High Point Monu-
ment.

(m) Daily fee per person for admission to the swimming pool at
Liberty State Park for the period beginning on Memorial Day Week-

end and ending on Labor Day inclusive is as follows:
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AGES WEEKDAY WEEKEND & HOLIDAYS
1. Adults (age 12 and $3.00 $4.00;
over)
2. Children (age 6-11) $2.00 $3.00;
3. Children (age 5 and No Fee No Fee;
under)
4, Senior citizens No Fee No Fee; and
(New Jersey residents
age 62 & over)
5. Totally disabled No Fee No Fee.

7:2-17.2  Overnight use fees for services provided by the State Park

Service
(a) Campsite permit fees shall be as follows:
TYPE FEE

(b) Miscellaneous fees for services provided

PROPOSALS

by the State Park

Service at Ringwood State Park are as follows:

SERVICE

|.  Wedding and one rehearsal
at Shepard Lake Chapel

2. Functions at Skylands Manor
House:

i. Lunch

it. Dinner

(c) Miscellaneous fees for services provided

FEE

$100.00;

$ 75.00; and
$150.00.

by the State Park

Service at Wharton State Forest are as follows:

SERVICE

Batsto stagecoach ride
(age 6 and over)

(d) Miscellaneous fees for services provided

FEE
$1.00 person.

by the State Park

Service at Island Beach State Park are as follows:

SERVICE
. Annual surf fishing permit
2. Annual mobile sportfishing

FEE
$ 35.00
$125.00;

1. Group campsites:

i.  With flush toilets $1.00/person/night; and
ii.  Without flush toilets $.75/person/night;

2. Family campsites:

i. With flush toilets $10.00/night; and

ii. Without flush toilets $ 8.00/night;

3. Wilderness campsites $ 8.00/night;

4. Open lean-tos $12.00/night;

5. Closed lean-tos $15.00/night;

6. Camp shelter $20.00/night.

(b) Campsite permits issued to any New Jersey resident who is 62
or more years of age or is totally disabled shall receive a $2.00 per
night reduction from the family campsite rates in (a)2 above.

(c) Cabin permit fees shall be as follows:

SIZE AND TYPE FEE
1. Four bunks $ 28.00/night;
2. Six bunks $ 42.00/night;
3. Eight bunks $ 56.00/night;
4. 12 bunks (group cabin) $ 70.00/night; and
5. 24 bunks (lodge) $100.00/night.
(d) Miscellaneous campsite and cabin fees.
TYPE FEE

1. Reservation fee
2. Cancellation fee

$ 7.00/reservation;
$20.00 or two night’s stay
whichever is less;

vehicle permit

3. Three-day mobile sportfishing
vehicle permit

4. Second gate fee
(Memorial Day to Labor Day)

(e) Miscellaneous fees for services provided
Service at Liberty State Park are as follows:

SERVICE
1. Fee for use of Interpretive
Center

2. Fee for use of Terminal
Building

3. Boat Docking Fee for one
arrival and one departure

4, Fee for use of North or
South Field

$ 25.00; and

$ 1.00/car.
by the State Park

FEE

$ 40.00/hour for each
State Park Service
employee assigned
$1,000/day for each
event

$250.00

$250.00/event

7:2-17.4 Fees for services provided by the State Park Service at State

marinas

3.
4,

Equipment removal fee
Equipment storage fee

$25.00; and
$10.00/night.

7:2-17.3 Miscellaneous fees for services when and where provided
by the State Park Service
(a) Miscellaneous fees for services when and where provided by
the State Park Service shall be as follows:

(a) Fees for services provided by the State Park Service at the
Forked River State Marina are as follows:
1. Pleasure seasonal berthholder permit fee $40.00/foot:

SERVICE

Bait platforms
Bathhouse clothes locker
Campwood

Commercial photography
Cordwood

Clothes dryer

Clothes washer
Organized group picnic:
i.  Operational toll booth

00 N W —

ii. No toll booth

iii. During period from day

after Labor Day to day before

Memorial Day Weekend

9. Reservation fee

10. Special use permit

I1. Transient R/V trailer
dumping fee

12. Yarded cordwood

13. Employee rate charges for
special permit uses

(CITE 22 N.J.R. 2668)

FEE

$100.00 each;

$ 0.25 person;

$ 4.00/bundle (equals 1/24 cord);
$250.00/day plus staff costs;

$ 15.00/cord;

$ 075

$ 075

$ 25.00/day reservation fee
plus applicable vehicle
parking fee (reservation fee
under 9 below (included)

§ 50.00/day (reservation fee
under 9 below included)

§$ 50.00/day (reservation fee
under 9 below included)

$ 7.00/reservation;
$ 50.00;
$ 5.00/dump;

$ 35.00/cord; and
$ 40.00/hour for each
employee assigned.

WINTER
{(November 1 to
SUMMER March 31
(April 1 to Occasional
BERTH SIZE October 31) Electricity)
i.  Thirty feet $1,200.00 minimum $18.00/foot length
overall;
ii.  Thirty-five feet $1,400.00 minimum $18.00/foot length
overall;
iii. Forty feet $1,600.00 minimum $18.00/foot length
overall;
iv. Forty-five feet $1,800.00 minimum $18.00/foot length
overall;
v. Fifty feet $2,000.00 minimum $18.00/foot length
overall;
vi. Over 50 feet $40.00/foot $18.00/foot

length overall
vii. T-Head
viii. Dockside

2. Transient berthholder fee:

BERTH SIZE DAILY
i.  Thirty feet $0.75/foot
through 40 feet  length overall
il. Forty-five feet $1.00/foot

through over length overall

50 feet

length overall;

Fee equal to corresponding berth size rate; and
Fee equal to corresponding berth size rate;

MONTHLY

$15.00/foot

length overall;
$20.00/foot

length overall; and

iii. T-Head and dockside fee equal to corresponding berth size rate; and
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3. Commercial berthholder fee:

(b) Fees for services provided by the State Park Service at the
Leonardo State Marina shall be as follows:

Interested Persons see Inside Front Cover

CHARTER

(6 passengers

and under) OTHER

(April 1 to (April 1 to
BERTH SIZE October 31) October 31)
Thirty feet 140 percent of 125 percent of
through over seasonal rate seasonal rate
50 feet for berth size for berth size

1. Pleasure seasonal berthholder permit fee $40.00/foot.

WINTER
(November 1 to
SUMMER March 31
(April 1 to Occasional
BERTH SIZE October 31) Electricity)
i.  Thirty feet $1,200.00 minimum $18.00/foot
length overall;
ii. Forty feet $1,600.00 minimum $18.00/foot
length overall; and
iii. Fifty feet $2,000.00 minimum $18.00/foot

length overall;

2. Transient berthholder fee:
BERTH SIZE DAILY MONTHLY
i, Thirty feet $ 0.75/foot $15.00/foot
through 40 feet  length overall length overall;
ii.  Fifty feet $ 1.00/foot $20.00/foot

length overall

length overall; and

3. Commercial berthholder fee:

CHARTER
(6 Passengers and Under) OTHER
(April | to (April | to
BERTH SIZE October 31) October 31)

Thirty through
over 50 feet

140 percent of
seasonal rate for
berth size

125 percent of
seasonal rate for
berth size.

(¢) Miscellaneous fees for services provided by the State Park
Service at State marinas shall be as follows:

I. Vessels exceeding the berth category size shall be charged a fee
of $40.00 per foot length overall;

2. A fee of $50.00 shall be charged for each berth reassignment
or cancellation; and

3. Organized events consisting of 20 vessels or more shall be
charged a fee of $100.00 a day for each event and the applicable daily
transient fee for each vessel.

7:2-17.5 Adjustment of fees for services and facilities provided by
the State Park Service

(a) Effective on January 1, 1991 and on each January | thereafter,
the Department may increase the fees set forth in N.J.A.C. 7:2-17.1,
17.2, 17.3 and 17.4 above for services and facilities provided by the
State Park Service if the inflation factor for the previous 12 month
period ending on September 30 increases. The inflation factor is
based upon the United States Department of Labor, Bureau of Labor
Statistics data published in the monthly Consumer Price Index Re-
port. The data shall be taken from the most recent report available
on October 1 each year and the actual percentage used shall be the
past year percent change for the United States city average, all items,
all urban consumers.

(b) In the event that the Department increases the fees for services
and facilities provided by the State Park Service as allowed in (a)
above, the amount of the increase shall be determined by multiplying
the annual inflation factor times the base fee set forth in N.J.A.C.
17.1, 17.2, 17.3 and 17.4 above for the type of service or facility
provided.

(c) In the event that the Department does increase the fees for
services and facilities provided by the State Park Service as allowed
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in (a) above, each adjusted fee shall be rounded off to the next quarter
of a dollar.

(d) On or before December 1 of each year, the Department shall
provide a public notice which shall set forth the increased fees, if
any, established under (a) above and to be effective on the following
January | for services and facilities provided by the State Park
Service. The public notice shall be provided by the Department by
publication of the notice in the New Jersey Register.

(¢) In the event that the Department does not annually increase
the fees for services and facilities provided by the State Park Service
as allowed in (a) above, the annual percentage increase in the infla-
tion factor, if any, shall be cumulative from year to year for a period
not to exceed three years.

() The Department shall not use the procedure set forth in (a),
(b), (c), (d) and (e) above to increase any fee for services and facilities
provided by the State Park Service that has not been increased for
a period exceeding three years.

Recodify existing N.J.A.C. 7:2-11 as 7:5A (No change in text.)

Recodify existing N.J.A.C. 7:2-12 as 7:5B (No change in text.)

(a)
DIVISION OF COASTAL RESOURCES

Notice of Comment Period Extension

Coastal Permit Program Rules
Waterfront Development

Concurrent Proposed Amendment: N.J.A.C. 7:7-2.3

Take notice that the Department of Environmental Protection is ex-
tending the deadline for the receipt of public comments on the concurrent
proposed amendment to N.J.A.C. 7:7-2.3, published in the August 6, 1990
New Jersey Register at 22 N.J.R. 2361(a), to September 10, 1990,

Submit comments by September 10, 1990 to:

Sue Kleinberg, Esq.

Division of Regulatory Affairs
Department of Environmental Protection
CN 402

Trenton, New Jersey 08625

HEALTH
(b)

DIVISION OF COMMUNITY HEALTH SERVICES
Catastrophic lliness in Children Relief Fund Program

Proposed Amendments: N.J.A.C. 8:18-1.2, 1.5, 1.6,
1.8, 1.18 and Appendix |
Authorized By: The Catastrophic Illness in Children Relief Fund
Commission, with the approval of Frances J. Dunston, M.D.,
M.P.H., Commissioner, Department of Health.
Authority: N.J.S.A. 26:2-148 et seq., specifically 26:2-154i.
Proposal Number: PRN 1990-462.
Submit comments by October 4, 1990 to:
Mary Ann Whiteman, Executive Director
Catastrophic lllness in Children Relief Fund Commission
New Jersey Department of Health
CN 364
Trenton, NJ 08625-0364

The agency proposal follows:

Summary

The proposed amendments to N.J.A.C. 8:18 clarify the rules governing
the eligibility and reimbursement provisions of the Catastrophic Illness
in Children Relief Fund Program. The Department and the Commission
are interested in clarifying program eligibility and the reimbursement
component for the children of New Jersey residents, for whom the pro-
gram is intended. Under the existing rules, eligibility is referred to as a
deductible, or the out-of-pocket expenses exceeding 30 percent of a fam-
ily’s income if income is $100,000 or less, or 40 percent if family income
is greater than $100,000. The proposed amendments would require famil-
ies to satisfy an eligibility standard, rather than a deductible. Currently,
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the program does not reimburse for these expenses; using 30 percent as
an eligibility standard, families may receive reimbursement for these
expenses, provided that eligibility requirements are met.

These proposed changes are based on the Commission’s experience
reviewing applications since December 1989. The Commission de-
termined that these amendments are necessary to carry out the intent of
the program, which is to offset economic hardship which results from
the expenses of medical treatment. The change enables the program to
reimburse out-of-pocket expenses beyond the first dollar over the 30
percent. Moreover, the proposed amendments would enable families to
receive greater awards from the fund, leaving them responsible for 10
percent of their economic hardship, not 30 or 40 percent, and would
encourage more families to apply for relief. The requirement to expend
the first 30 or 40 percent of the family income on a child’s medical
expenses is seen as a financial hardship for families.

Social Impact
The proposed amendments would have a positive social impact on all
eligible New Jersey residents with children aged 17 or younger. Families
satisfying the eligibility requirements would receive more substantive
assistance from the Fund, which would assist families in coping with the
responsibilities which accompany significant health problems in children.

Economic Impact
The proposed amendments do not have a negative impact on the
regulated public. The amendments serve to further benefit families apply-
ing to the Fund. Families satisfying the Program’s eligibility criteria
would be responsible for the first 10 percent of their financial hardship
rather than 30 percent to 40 percent. There is expected to be little fiscal
impact upon the Fund.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
amendments do not impose reporting, recordkeeping or other compliance
requirements on small businesses, as defined in the Regulatory Flexibility
Act, N.J.S.A. 52:14B-16 et seq. The proposed amendments impact on the
amount of assistance a family may receive pursuant to N.J.A.C. 8:18.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]):

8:18-1.2 Definitions

The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

[“Deductible’” means that dollar amount represented by 30 percent
or 40 percent of family income. The standard practice of the Fund
shall be to consider disbursements for child’s out-of-pocket medical
expenses only after the deductible, which will vary by each family
based on family income, is met.]

“Eligibility standard” means that dollar amount equal to 30 percent
or 40 percent of family income.

' ";Family responsibility”” means the amount equal to 10 percent of a
family’s income.

8:18-1.5 State Office and Commission review process

(a)-(c) (No change.)

(d) In a cycle of batch reviews, the Commission shall review the
applications and the State Office’s disbursement schedule for each
application based on the [deductible,] annual cap[,] and the sliding
payment schedule and make a decision on the Fund’s level of as-
sistance for each case. The calendar for the batch reviews shall be
made available to the public by the State Office in advance of each
year.

8:18-1.6 [Deductible] Eligibility standard

Incurred, out-of-pocket medical expenses [below] up to the 30
percent or 40 percent threshold shall be [considered the family’s
deductible and shall not be reimbursed by the Fund. Expenses in
excess of the deductible shall be considered for payment by the Fund]
required for eligibility consideration. Those expenses above the family
responsibility and below the 30 percent or 40 percent threshold shall
be considered for reimbursement after the eligibility standard is de-
termined and met (see examples in Appendix I).
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8:18-1.8 Sliding payment schedule

If adequate funds do not exist in the Fund at the point in time
when a particular batch is being considered by the Commission to
pay all applicants the amount of their expenses [above their deduc-
tible and] below the annual cap, a sliding payment schedule shall be
used in an effort to distribute the available monies to applicants in
an equitable way that considers a family’s income, assets and other
factors which impact the ability to pay for care.

8:18-1.18 Special cases

(a) Special cases shall be referred to the Commission for its review
and consideration. Special cases shall include, but are not limited to,
the following:

1. In special cases in which a family has more than one child, with
a catastrophic illness (as defined by expenses in excess of the 30 or
40 percent threshold for each child), consideration shall be given to
waiving the [standard deductible] family responsibility as outlined in
N.J.A.C. 8:18-[1.3] 1.2 for the other child/children given that the
family would have already met the [deductible] family responsibility
for the first child.

2. (No change.)

3. For special hardship cases that come before the Commission
during a batch cycle, after the standard disbursement guidelines have
been applied to each case in the batch and sufficient monies remain
in the Fund, consideration shall be given to waiving the standard
disbursement guidelines (that is, the [deductible] family responsibility
and the cap as outlined in N.J.A.C. 8:18-[1.6 and 1.7] 1.2 and
1.7).

APPENDIX 1
EXAMPLES OF CATASTROPHIC ILLNESS IN CHILDREN
RELIEF FUND PROGRAM

The examples below illustrate the extent which the Fund would
assist two families with different income levels [(that is, $30,000 and
$80,000) under three graduated levels of eligible medical expenses
(that is, $15,000, $30,000 and $60,000)].[*]

AGENCY NOTE: The following examples of the current rule are
proposed for deletion from the New Jersey Administrative Code.

[ELIGIBLE MEDICAL EXPENSES: $15,000

FAMILY #1 (with income of $30,000)
Amount of Eligible Medical Expenses Not

Covered by Insurance: $15,000
Family Income: $30,000
Front-end Deductible (30% of Family Income): $ 9,000
Amount of Fund’s Financial Assistance to Family:} $ 6,000
Total Amount for which Family remains responsible: $ 9,000
FAMILY #2 (with income of $80,000)

Amount of Eligible Medical Expenses Not

Covered by Insurance: $15,000
Family Income: $80,000
Front-end Deductible (30% of Family Income): $24,000

Amount of Fund’s Financial Assistance to Family:t $ 0

Total Amount for which Family remains responsible: $15,000
ELIGIBLE MEDICAL EXPENSES: $30,000
FAMILY #1 (with income of $30,000)
Amount of Eligible Medical Expenses Not

Covered by Insurance: $30,000
Family Income: $30,000
Front-end Deductible (30% of Family Income): $ 9,000
Amount of Fund’s Financial Assistance to Family:f $21,000
Total Amount for which Family remains responsible: $ 9,000
FAMILY #2 (with income of $80,000)
Amount of Eligible Medical Expenses Not

Covered by Insurance: $30,000
Family Income: $80,000
Front-end Deductible (30% of Family Income): $24,000
Amount of Fund’s Financial Assistance to Family:t $ 6,000
Total Amount for which Family remains responsible: $24,000
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ELIGIBLE MEDICAL EXPENSES: $60,000

FAMILY #1 (with income of $30,000)
Amount of Eligible Medical Expenses Not

Covered by Insurance: $60,000
Family Income: $30,000
Front-end Deductible (30% of Family Income): $ 9,000
Amount of Fund’s Financial Assistance to Family:t $25,000
Total Amount for which Family remains responsible: $35,000
FAMILY #2 (with income of $80,000)

Amount of Eligible Medical Expenses Not

Covered by Insurance: $60,000
Family Income: $80,000
Front-end Deductible (30% of Family Income): $24,000
Amount of Fund’s Financial Assistance to Family:t $25,000
Total Amount for which Family remains responsible: $35,000]

AGENCY NOTE: The following examples of the proposed rule
are proposed to be added to the New Jersey Administrative Code.

FAMILY #1 (with income of $30,000)

Family Income: $30,000
Eligibility Standard (30% of Family

Income): $ 9,000
Amount of Eligible Medical Expenses Not

Covered by Insurance: $15,000
Family Responsibility (10% of

Family Income): $ 3,000
Amount of Fund’s Financial Assistance

to Family: $12,000
Amount for which Family remains

responsible: $ 3,000
FAMILY #2 (with income of $80,000)
Family Income: $80,000
Eligibility Standard (30% of Family

Income): $24,000
Amount of Eligible Medical Expenses Not

Covered by Insurance: $15,000
Family Responsibility (10% of Family

Income): $ 8,000
Amount of Fund’s Financial Assistance

to Family:+ $ 0

Amount for which Family remains

responsible: $15,000
FAssuming: an annual $25,000 cap; adequate monies available in
fund obviating need for additional restrictions and cost-sharing; all
expenses are reasonable and customary; and none of the cases are
in the “special” category.
ttNone: The eligibility standard is not met; expenses were not in excess
of 30 percent of income; therefore, expenses cannot be considered for
reimbursement.

HUMAN SERVICES
(a)

DIVISION OF DEVELOPMENTAL DISABILITIES
Determination of Need for a Guardian

Proposed Amendment: N.J.A.C. 10:43-7.1

Authorized By: Alan Gibbs, Commissioner, Department of
Human Services.
Authority: N.J.S.A. 30:1-12, 30:1-15, 3:1-15.1 and 30:4-165.4 et
seq.
Proposal Number: PRN 1990-460.
Submit comments by October 4, 1990 to:
James M. Evanochko
Administrative Practice Officer
Division of Developmental Disabilities
CN 726
Trenton, New Jersey 08625
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The agency proposal follows:

Summary

The Department is amending this rule to clarify that, when a family
member or other interested party initiates the appointment of a guardian,
the affidavit provided by the administrative head of the functional service
unit may indicate that the functional service unit does or does not support
the appointment of the proposed guardian. If the functional service unit
does not agree that a guardian is required, no affidavit from the functional
service unit shall be provided. If a family member or other interested party
files a complaint in Superior Court for the appointment of a guardian,
a copy of the moving papers shall be provided to the administrative head
of the functional service unit. Finally, if a guardianship action is pursued
despite the disagreement of the functional service unit, the Chief, Bureau
of Guardianship Services, shall be notified to determine if legal action
on the part of the Division of Developmental Disabilities will be initiated.

Social Impact

The proposed amendment clarifies the role of the Division when it does
not support the appointment of a guardian as proposed by a party outside
the Division. The purpose of the amendment is to protect the rights of
the individual whose competence is in question.

By clearly indicating what actions the Division may consider when it
does not agree that an individual is incompetent, the parties bringing the
action will be aware of possible opposition on the part of the Division.

Economic Impact

The proposed amendment will have no additional economic impact on
the public in general or the Division. The family member or other
interested party initiating the legal action for appointment of a guardian
will bear the cost of providing a copy of the complaint in Superior Court
to the administrative head of the functional service unit. The Division,
when initiating legal action for appointment of a guardian, has notified,
and will continue to notify, the administrative head of the functional
service unit.

Regulatory Flexibility Statement

A regulatory flexibility analysis is not required because the proposed
rule amendment does not impose reporting, recordkeeping or other com-
pliance requirements on small businesses, as defined under the Regulatory
Flexibility Act, NJ.S.A. 52:14B-16 et seq. The amendment affects the
administrative head of a functional service unit, which is a component
of the Division, and persons initiating legal action for appointment of
a guardian.

Fuli text of the proposal follows (additions indicated in boldface
thus):

10:43-7.1 Procedures

(a) As provided in N.J.S.A. 30:4-165.7, if a family member or
other interested party initiates legal action for the appointment of
a guardian, and if the functional service unit agrees that the individ-
ual is in need of a guardian:

{. The administrative head of the functional service unit shall
provide upon request within 10 working days an affidavit attesting
to the individual’s need for a guardian. The affidavit may also contain
content addressing whether or not the functional service unit supports
appointment of the proposed guardian.

2. (No change.)

(b) If a family member or other interested party [shall have filed]
initiates legal action for the appointment of a guardian, and if the
functional service unit does not agree that the individual is in need
of a guardian:

1. No affidavits relative to the issue of guardianship shall be com-
pleted by the functional service unit. Instead, the [The] administrative
head of the functional service unit shall complete and forward to the
applicant for guardianship a copy of the statement signed by the
administrative head of the functional service unit that the individual
is not considered to be in need of a guardian.

2. The applicant for guardianship shall be informed of his or her
opportunity to discuss the guardianship application with appropriate
staff of the functional service unit.

(¢) if a complaint has been filed in Superior Court by a family
member or other interested party for a judgment designating a guardian,
a copy of the moving papers shall be provided by the filer to the
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administrative head of the functional service unit within 10 days of
filing.

[3.] (d) If the administrative head of the functional service unit
ascertains that [the] a guardianship action is [nevertheless] being
pursued even though the functional service unit disagrees that the
individual is in need of a guardian or if the functional service unit does
not support the appointment of the proposed guardian, he or she shall
notify the Chief, Bureau of Guardianship Services. The Chief, Bureau
of Guardianship Services, shall determine whether legal action should
be initiated.

(a)

DIVISION OF MEDICAL ASSISTANCE AND HEALTH
SERVICES

Administration Manual
Recoveries Involving County Welfare Agencies/
Boards of Social Services

Proposed New Rule: N.J.A.C. 10:49-6.6

Authorized By: Alan J. Gibbs, Commissioner, Department of
Human Services.

Authority: N.J.S.A. 30:4D-7, 7a, b, c and i; 30:4D-12.

Agency Control Number: 90-P-9.

Proposal Number: PRN 1990-455.

Submit comments by October 4, 1990 to:
Henry W. Hardy, Esq.
Administrative Practice Officer
Division of Medical Assistance and Health Services
CN 712
Trenton, NJ 08625-0712

The agency proposal follows:

Summary

The proposed new rule concerns recoveries which involve the Division
of Economic Assistance (DEA), formerly referred to as the Division of
Public Welfare (DPW), the County Welfare Agencies/Boards of Social
Services (CWA /BSS), and the Division of Medical Assistance and Health
Services (DMAHS).

The proposed new rule is, in some instances, really a codification of
existing recovery practices being used by the State and county governmen-
tal agencies listed below. In fact, the non-IEVS (Income and Eligibility
Verification System) portion of this rule is a revision and update of a
1978 collection agreement between DMAHS, DPW and the CWA’s/
BSS’s which was published in the December 7, 1978 issue of the New
Jersey Register at 10 N.J.R. 543(b). The proposed new rule clarifies the
roles and responsibilities of the respective agencies.

There are several types of recoveries corresponding to the several
subsections contained in the proposed new rule. A brief discussion of each
subsection, beginning with subsection (b), follows:

Subsection (b): This subsection concerns those instances where cash
assistance and/or medical assistance was incorrectly granted. The New
Jersey Medicaid statute (N.J.S.A. 30:4D-7i) allows the Medicaid program
the right to recover, or to attempt to recover, the cost of benefits incorrect-
ly or illegally paid from the persons listed in the statute including, but
not limited to, a recipient, legally responsible relative, representative
payee, or other party.

If the incorrect payment was the result of the alleged fault of either
the recipient or their representative, then recovery proceedings can be
instituted. If the incorrect payment was allegedly due to the fraudulent
activity of the recipient or their representative, then both criminal pros-
ecution and recovery can be instituted. In non-IEVS incorrect payment
cases, the CWA /BSS is authorized to institute recovery proceedings after
securing DMAHS approval. If the CWA /BSS does not institute recovery
proceedings, the case shall be referred to DMAHS for possible recovery
action.

When in any incorrect payment case the CWA /BSS is able to collect
the overpayment from the recipient and/or their representative, and the
case involves both cash and medical assistance, the CWA/BSS shall, in
the absence of court instruction to the contrary, apply the net proceeds
to the repayment of cash assistance and remit the balance to DMAHS.

In those instances invoiving non-IEVS cases where the CWA/BSS
recovers only medical assistance improperly granted, the CWA /BSS shall
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reimburse itself for expenses related to the recovery such as filing fees
and advertising costs but not including costs such as CWA/BSS staff
time, supplies, counsel fees or overhead, and can retain 10 percent of the
gross amount of the recovery up to $250.00. The CWA /BSS shall remit
the balance to DMAHS.

In those special instances where action by the CWA/BSS, either alone
or in conjunction with DMAHS, results in a recovery from a case gener-
ated by the unearned income portion of the IEVS (Income Eligibility
Verification System) match, the entire amount shall be remitted to
DMAHS, which shall then reimburse the CWA/BSS in the amount of
25 percent of the gross recovery.

All remittances to DMAHS shall be in the form of a check made
payable to “Treasurer, State of New Jersey.”

It should be emphasized that the 25 percent reimbursement to the
counties pertains only to cases generated by the Internal Revenue Service
(IRS) unearned income component of the IEVS match. The IRS unearned
income portion of the IEVS match includes, but is not limited to, interest
and dividends as reported on IRS Form 1099.

Subsection (¢): This subsection pertains to third party liability involving
tort actions. The precipitating element occurs when a Medicaid patient
files an action for recovery against a defendant who allegedly committed
a tortious act against the recipient.

The purpose of this subsection is to codify a long-standing policy of
distribution of proceeds from such actions.

Regardless of which governmental agency learns of a situation where
there may be a claim against a tortfeasor, each agency is required to notify
the other.

DMAHS’ claim for recovery of its payments from any settlement or
judgment has priority over any claim the CWA /BSS may assert with
respect to cash assistance.

Subsection (d): This subsection refers to liquidation of potential re-
sources, and establishes a distribution procedure once the resource is in
fact liquidated. However, this subsection on distribution applies only to
those resources which, by action of law, regulation, or agreement with
the owner, fall under the jurisdiction of either the CWA /BSS or DMAHS.
Proceeds will be applied to the costs of liquidation, to any claims superior
to those of the CWA/BSS, and in turn to the CWA/BSS itself in the
order specified.

If there is any residue remaining, it would belong to the client and
should be remitted to the client as promptly as possible. The client may
make a voluntary repayment to DMAHS. The CWA/BSS will promptly
reevaluate eligibility following distribution, taking into consideration any
voluntary repayment to DMAHS.

Subsection (e): This subsection pertains to recovery of correctly paid
benefits from the estates of deceased clients. Generally speaking, the
CWA/BSS undertakes recovery as agent for DMAHS. However,
DMAHS may initiate recovery activity and notify the CWA /BSS in those
instances where the entire CWA /BSS claim is for burial expenses only
and DMAHS made, or will make payments for medical Assistance for
which there is potential recovery.

With respect to recovery and distribution from the estate of a deceased
recipient, the CWA /BSS shall recover, from the proceeds of liquidation,
the amount necessary to satisfy its own claim, and the claims of other
CWA’s/BSS’s in New Jersey.

If there is a surplus, then these surplus funds should be paid to the
legally designated representative of the client’s estate.

If there is no representative or no known next of kin, then the CWA/
BSS shall contact the Chief, Bureau of Administrative Control, DMAHS
and ascertain the amount of medical assistance expended by DMAHS.
The CWA/BSS shall forward a check not to exceed that amount to
DMAHS. Any remaining funds will escheat to the State of New Jersey.

In those situations where there is a known next of kin, the CWA /BSS
will request that the next of kin be appointed administrator if the amount
of the estate is greater than the claim of DMAHS. If the claim of DMAHS
exceeds the value of the estate, then the CWA /BSS shall request that
the next of kin consent to transfer his/her rights to DMAHS. If the
consent is obtained, the CWA /BSS shall forward the funds to DMAHS.

If the next of kin does not consent, the CWA /BSS has the option of
arranging for someone to become administrator or referring the infor-
mation to DMAHS for action.

If there is a dispute amongst the claimants regarding surplus funds,
the CWA/BSS shall withhold payment until the matter is resolved, either
by mutual consent or by court order.

DMAHS shall undertake recovery in medical assistance payment cases
in which no CWA /BSS shall be submitting a claim. The CWA /BSS shall
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supply any necessary information from its files to DMAHS. A claim for
burial expenses takes priority over DMAHS recovery.

Subsection (f): Voluntary payments—This subsection allows the CWA/
BSS to accept voluntary repayments from recipients either on its own
behalf or on behalf of DMAHS up to the amount of assistance granted.

Subsection (g): Compromise settlements—This subsection indicates
that compromise settlements of cash assistance are subject to DEA ap-
proval. Compromise settlements of medical assistance are subject to
DMAHS approval.

Subsection (h): Effective date—The provisions of this proposed new
rule, N.J.A.C. 10:49-6.6, apply to all pending and future recovery cases,
except that subsection (b)6 applies to all IEVS-related recoveries received
on or after July 1, 1989 by either the CWA/BSS or DMAHS, whichever
agency is handling the recovery. The different effective dates reflect the
fact that IEVS recoveries have been initiated within the last few years,
while all other recoveries have been ongoing since the earliest years of
the Medicaid program.

Social Impact

The proposed new rule potentially impacts on all Medicaid patients
who receive medical assistance because medical assistance is subject to
recovery in certain situations. The types of actions which can precipitate
recovery activity are alleged incorrect or illegal payments, tort actions
initiated by Medicaid patients, and liguidation of recipient’s property,
including estates.

The proposed new rule impacts on the CWA’s/BSS’s that determine
eligibility and initiate recovery actions, either on their own behalf or as
agents for DMAHS. The rights and responsibilities of the State and
county governmental agencies are set forth in this proposed new rule.

The IEVS portion of the rule is designed to coordinate the recovery
of benefits that were paid improperly due to the existence of resources
that were not known by the agency conducting the eligibility determina-
tion at the time of application. Recipients and/or family members must
complete applications carefully and list all available income and/or re-
sources. Failure to do so may subject the recipient, or those persons
completing the application on behalf of the recipient, to recovery
proceedings.

Economic Impact

During calendar year 1989, DMAHS recovered over $1,138,000 as a
result of IEVS-related investigations. Fifty percent of this money was
shared with the Federal government. By way of example, the CWA/BSS
share of recoveries of this magnitude would be $285,000.

The proposed new rule indicates the payments to be made to a CWA/
BSS for IEVS recoveries, which is 25 percent of the amount recovered.
Other recoveries are subject to lesser payments or no payments.

There is no cost to the Medicaid patient. However, there are situations
in which either the CWA/BSS and/or DMAHS may seek recovery from
a Medicaid patient.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the parties
affected by this proposed new rule are governmental agencies or Medicaid
patients, neither of whom would be considered small businesses under
the terms of the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.

Full text of the proposal follows:

10:49-6.6 Recoveries involving county welfare agencies/boards of
social services

(a) The purpose of this section is to define areas of responsibility
and establish basic principles and procedures in those collection
activities in which the Division of Medical Assistance and Health
Services (DMAHS), the Division of Economic Assistance (DEA)
and/or a county welfare agency/board of social services (CWA /BSS)
may be involved. It is intended that maximum conservation of public
funds be effected without duplication of effort. It is recognized that
certain situations may fall into more than one of the following
categories. Any such matter will be processed in accordance with the
provisions of the first occurring applicable category.

(b) The following requirements pertain to incorrectly granted as-
sistance (cash and/or medical assistance):

I. Ininstances involving incorrect eligibility for medical assistance,
whether or not in combination with cash assistance, the CWA /BSS
shall determine the period(s) of ineligibility and ascertain from
DMAHS the amount of medical assistance incorrectly granted. The
CWA/BSS shall then attempt recovery of medical assistance incor-
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rectly granted either by administrative collection, or by way of
restitution in a criminal or disorderly persons proceeding.

i. Recoveries or attempts at recoveries can be made from those
persons specified in N.J.S.A. 30:4D-7i.

2. When recovery cannot be obtained by these methods in a case
generated by the Internal Revenue Service (IRS) unearned income
component of the Income and Eligibility Verification System (IEVS),
the case shall be referred by the CWA /BSS to DMAHS for possible
initiation of recovery proceedings.

3. When in any other case not generated by IEVS, recovery cannot
be obtained by these methods, the CWA/BSS is authorized after
securing DMAHS approval to initiate recovery proceedings as
DMAHS’ agent. If the CWA/BSS does not initiate such recovery
proceedings, it shall refer the case to DMAHS for possible initiation
of recovery proceedings.

4. When collection occurs in a case involving both cash assistance
and medical assistance, the CWA /BSS shall, in the absence of court
instruction to the contrary, apply the net proceeds, after deducting
identifiable costs of collection, such as filing fees and advertising costs
but not including such costs as CWA /BSS staff time, supplies, coun-
sel fees or overhead, to the repayment of cash assistance and the
reimbursement of DMAHS.

5. When in any other case a CWA/BSS recovers only medical
assistance improperly granted, the CWA/BSS shall reimburse itself
for those cash expenses directly related to the recovery such as filing
fees and advertising costs but not including costs such as CWA /BSS
staff time, supplies, counsel fees or overhead. In addition, the CWA/
BSS shall retain [0 percent of the gross amount of the recovery up
to $250.00. The CWA/BSS shall remit the remaining proceeds to
DMAHS. The reimbursement shall be payable to the Treasurer, State
of New Jersey.

6. When any CWA/BSS action, whether alone or in combination
with DMAHS, results in a recovery of improperly granted medical
assistance from a case generated by the IRS unearned income compo-
nent of the IEVS match, all funds recovered shall be remitted to
DMAHS, payable to the Treasurer, State of New Jersey, which shall
then reimburse the CWA/BSS in the amount of 25 percent of the
gross recovery on a periodic basis to be determined by DMAHS.

(c) The following requirements pertain to third party liability
claims in tort actions:

I. Whenever either a CWA/BSS or DMAHS learns of a situation
in any case in which the other may have a claim it will notify the
other.

2. Unless the individual case circumstances intervene, the first
claim after settlement or judgment is for any payments by DMAHS
arising from the occurrence notwithstanding any CWA/BSS claim
for recovery of cash assistance. The next claim is that which the
CWA/BSS may assert in accordance with an agreement to repay or
similar document. The DMAHS and the CWA/BSS will, insofar as
their controls allow, maintain priority of payment in the above order.

(d) The following requirements pertain to liquidation of potential
resources:

1. The CWA/BSS will participate in the liquidation of potential
resources according to the program requirements under which
eligibility has been established, regardless of whether cash assistance
is being granted. Notification of the potential resource to be liqui-
dated shall be forwarded to DMAHS, enabling it to seek a voluntary
contribution. Sale of real property to which title is held by a CWA/
BSS is subject to DEA approval in all instances regardless of the
proposed distribution of the proceeds.

2. All funds arising from the liquidation of resources and which,
by action of law, regulation, or agreement with the owner, fall under
the jurisdiction of either a CWA/BSS or DMAHS for distribution
will, insofar as possible, be allocated as follows:

i. Proceeds will be first applied to the cash costs of liquidation,
such as advertising costs and filing fees but not including costs such
as CWA/BSS staff time, supplies, counsel fees or overhead.

ii. Proceeds will be next applied to any claims superior to that of
the CWA/BSS (for example, taxes).

iii. Proceeds will be next applied to any funds owing to and collec-
tible by the CWA /BSS.
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iv. Any residue remaining after the above payments are allocated
would, in the absence of circumstances to the contrary, be the prop-
erty of the client and thereby subject to (d)3 below.

3. All funds properly belonging to a client free of any agency claim
are to be remitted to the client as promptly as possible or otherwise
disbursed at the client’s instruction. The CWA/BSS will promptly
reevaluate eligibility following such distribution, taking into con-
sideration any voluntary repayment to DMAHS.

(e) The following requirements pertain to recovery from estates of
deceased clients:

1. The CWA/BSS shall normally undertake recovery activity as
agent for DMAHS in any case in which the CWA is or will be
undertaking activities on its own account. However, in those cases
where the recovery of medical assistance is possible and where the
entire CWA /BSS claim is for burial expenses only, DMAHS shall
initiate recovery activity inclusive of CWA/BSS burial costs.
DMAHS may, in certain cases, assume direct jurisdiction in recovery
of its claim concurrent with CWA /BSS activity. DMAHS shatl make
the CWA/BSS aware of its activity in such cases.

2. CWA/BSS recoveries and distribution shall be in accordance
with the following procedures:

i. From the proceeds of liquidation, the CWA/BSS shall first
recover the amount necessary to satisfy its own claim, including costs
of liquidation and the claims of other New Jersey CWA’s/BSS’s. The
CWA /BSS shall recover funds from the clearing account in the order
in which the funds were received in the clearing account. If any part
of any remaining surplus has been received from the proceeds of
assigned life insurance for which there was a named beneficiary other
than the client’s estate, that surplus or the policy benefit, whichever
is less, is the property of the beneficiary and should be so directed.

ii. All other surplus funds are a part of (or the entire) client’s estate
and are payable to the legally designated representative of the estate.
If the representative of the estate is unknown or if no representative
has been appointed and there are no known next of kin, the CWA/
BSS shall forward to the DMAHS an amount not to exceed the
amount of the proper medical assistance claim as determined by
communication with the Chief, Bureau of Administrative Control,
DMAHS. Any remaining funds will escheat to the State of New
Jersey.

ili. When there are known next of kin, the CWA /BSS shall request
the next of kin to file to be the appointed administrator if the amount
to be disbursed is greater than the claim of DMAHS. If the claim
of DMAHS will equal or exceed the estate, the CWA/BSS shall
request the next of kin to sign a consent to transfer his or her rights
to DMAHS and, upon receipt of such signed consent, the CWA/
BSS shall forward the funds to DMAHS.

iv. When the next of kin will not sign a consent to transfer his
or her right to DMAHS and will not file to become the administrator,
the CWA/BSS may, at its option, arrange for someone to file to
become administrator or the CWA/BSS may refer the information
to DMAHS for action.

v. In any question or dispute among two or more claimants on
surplus funds, the CWA /BSS shall withhold payment pending resol-
ution by mutual consent of all claimants or by court order.

3. DMAHS recoveries and distribution shall be in accordance with
the following procedures:

i. DMAHS shall undertake recovery activity in medical assistance
payment cases in which no CWA/BSS shall be submitting a claim.
However, should information from the CWA/BSS be necessary to
such DMAHS activity, the CWA/BSS shall communicate with
DMAHS, supplying such material as may be required.

ii. In cases in which DMAHS is acting for a CWA/BSS in collec-
tion of burial expenses, DMAHS shall accord payment of the burial
claim priority over its own recovery.

(f) The CWA/BSS may at any time accept an offer of voluntary
repayment, either on its own behalf or on behalf of DMAHS, up
to but not in excess of the amount of assistance granted. To any
inquiry as to amount granted, the CWA /BSS shall supply the ap-
propriate information, identifying the respective amounts granted by
the CWA/BSS and DMAHS. In the absence of instruction from the
payer, the CWA /BSS will reimburse cash assistance first and then
remit any balance to DMAHS.
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(g) Compromise settlements of cash assistance are subject to DEA
approval. Compromise settlements of medical assistance are subject
to DMAHS approval.

(h) This section shall apply to all pending and future recovery
cases, except that (b)6 above shall apply to all IEVS-related recoveries
received on or after July 1, 1989 by either DMAHS or the CWA/
BSS, whichever agency is handling the recovery.

(a)
DIVISION OF ECONOMIC ASSISTANCE

Notice of Public Hearings and Extension of
Comment Period

General Assistance Manual

Emergency Assistance

Proposed Amendment: N.J.A.C. 10:85-4.6

Take notice that the Department of Human Services, at the request
of the Department of the Public Advocate, will conduct public hearings
concerning a proposed amendment to N.J.A.C. 10:85-4.6 which was
published in the New Jersey Register on July 16, 1990 at 22 N.J.R.
2078(a). The proposed amendment addresses three major areas: preven-
tion of homelessness, the granting of emergency shelter assistance and
temporary rental assistance.

Public hearings concerning the proposed amendment to NJ.A.C.
10:85-4.6 will be held on Wednesday, September 12, 1990, at the following
locations and times:

East Orange City Council Chambers
44 City Hall Plaza

City Hall

East Orange, New Jersey

10:00 A.M.-4:00 P.M.

Camden City Council Chambers
Sixth and Market Streets

Camden, New Jersey

10:00 A.M.-4:00 P.M.

Individuals interested in testifying at the hearing must advise the
Division of Economic Assistance, Trenton, New Jersey, by telephone at
(609) 588-2297 no later than noon, September 10, 1990, and provide their
name(s), organization represented, and telephone number. Interested
speakers will be limited to 10 minutes of oral testimony.

Interested parties may submit written testimony at the hearing or by
mail until September 27, 1990. Those comments should be addressed to:

Marion E. Reitz, Director
Division of Economic Assistance
CN 716

Trenton, New Jersey 08625

(b)
DIVISION OF YOUTH AND FAMILY SERVICES

Manual of Standards for Adoption Agencies
Adoption Complaint Investigation; Out-of-State Field
Visits

Proposed Amendments: N.J.A.C. 10:121A-1.3, 1.5,
2.2,and 5.8

Authorized By: Alan J. Gibbs, Commissioner, Department of
Human Services.
Authority: N.J.S.A. 9:3-37 et seq., 3J0:1A-1 et seq. and 30:4¢c-d(b).
Proposal Number: PRN 1990-456.
Submit comments by October 4, 1990 to:
Richard Crane, Acting Chief
Bureau of Licensing
Division of Youth and Family Services
CN 717
Trenton, New Jersey 08625

The agency proposal follows:
Summary

The Division of Youth and Family Services” Bureau of Licensing has
experienced some confusion on the part of adoption agencies that it
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regulates regarding certain requirements in N.J.A.C. 10:121A, the Man-
ual of Standards for Adoption Agencies, which became effective Decem-
ber 7, 1987. In order to remedy this situation, amendments are being
proposed to clarify these requirements.

The first proposed amendment at NJ.A.C. 10:121A-1.3 corrects the
Division of Youth and Family Services Bureau of Licensing’s address,
which has changed due to the Bureau’s relocation to another building.

The second proposed amendment at N.J.A.C. 10:121A-1.5 defines the
term Adoption Complaint Investigation.

The third proposed amendment at N.J.A.C. 10:121 A-2.2(a) clarifies the
Division’s role in conducting field visits to adoption agencies that are
located in other states. It has been the Bureau’s usual practice to conduct
field visits to adoption agencies located in this State. However, on oc-
casion, it has been necessary to conduct field visits to out-of-State adop-
tion agencies. This amendment clearly states the Bureau's authority to
conduct field visits to any out-of-State adoption agency that is regulated
by the Bureau.

The final proposed amendment at N.J.A.C. 10:121A-5.8(c) clarifies and
expands the requirements that an adoption agency must follow when
conducting an Adoption Complaint Investigation. Specifically, the
amendment requires the adoption agency to schedule a home visit within
certain time frames; to contact the adoptive family by making repeated
telephone calls or sending a certified letter if it has had difficulty sched-
uling a home visit; to notify the court if it continues to be unsuccessful
in scheduling the home visit; to document its attempts to contact the
family; to include in the court-requested preliminary report documenta-
tion of an agency’s efforts to contact the adoptive parents and birth
parents (once the court receives the written report from the agency, the
agency’s responsibility for the preliminary hearing is completed), to
provide adoptive parents with copies of reports that contain materials
adverse to the adoption; and to conduct home visits until the adoption
is finalized unless otherwise specified.

Social Impact

The proposed amendments seek to clarify existing requirements and
information. These amendments would enable the 63 adoption agencies
that are regulated by the Division to more clearly understand the expecta-
tions of these requirements and will provide the new mailing address for
the Division’s Bureau of Licensing. These amendments have been re-
viewed by the Inter-Agency Adoption Council and the Council has given
positive comments on the amendments.

Economic Impact
The Division does not anticipate any negative economic impact of the
proposed amendments on the 63 adoption agencies that are regulated by
the Division. These amendments only clarify existing requirements that
agencies currently must meet and do not require any additional capital
improvements, or expenditures for staff or equipment on the part of the
adoption agencies.

Regulatory Flexibility Analysis

The 63 adoption agencies regulated by the Division are considered
small businesses under the terms of N.J.S.A. 52:14B-16 et seq., the Regu-
latory Flexibility Act. Only one of the three proposed amendments,
N.J.A.C. 10:121A-5.8(c), has a direct impact on these adoption agencies.
N.J.A.C. 10:121A-5.8(c) expands and clarifies the reporting, recordkeep-
ing and other compliance requirements that adoption agencies must meet.
These adoption agencies will be required to conduct home visits as part
of an Adoption Complaint Investigation, make phone calls to the adop-
tive family’s home, send certified letters to an adoptive family’s home,
document visits, attempted visits and phone calls, submit written reports
to the court and supervise the child until the final adoption hearing. While
this particular amendment does require some additional reporting, rec-
ordkeeping and other compliance requirements, such as documenting
attempts to contact the adoptive family and sending certified letters, the
existing requirements essentially required the same things. No increased
capital costs or need for professional services are, therefore, anticipated.

These amendments are simply to clarify existing requirements and to
note the change of address for the Burecau of Licensing.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

10:121A-1.3 Implementation and enforcement responsibility;
information
The Bureau of Licensing of the New Jersey Division of Youth and
Family Services (DYFS), Department of Human Services, shall be
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responsible for implementing and enforcing this chapter. For further
information or technical assistance in understanding and/or comply-
ing with this chapter, please contact:

Bureau of Licensing

Division of Youth and Family Services

[One South Montgomery Street]

CN 717

Trenton, New Jersey 08625

(609) 292-8255

10:121A-t.5 Definitions
The following words and terms, when used in this chapter, shall
have the indicated meanings:

“Adoption Complaint Investigation” means an investigation or-
dered by the court to determine the circumstances of a non-agency
placement and to assess the suitability of the prospective adoptive
parents. The investigation is conducted by a court appointed State-
approved adoption agency in response to the filing of an adoption
petition on behalf of the prospective adoptive parents.

10:121A-2.2 Issuance of a certificate of approval
(a) The Bureau shall review the application for a certificate and
shall conduct one or more field visits to in-State agencies and, at its
discretion, conduct one or more field visits to out-of-State agencies to
ensure that the agency is in compliance with all requirements of the
State Adoption Law, N.J.S.A. 9:3-37 et seq., and of this chapter.
(b)-(g) (No change.)

10:121A-5.8 Post-placement services

(a)-(b) (No change.)

(c) [An agency that provides] In providing services as part of an
Adoption Complaint Investigation [shall]:

1. [Conduct] The agency shall schedule a home visit [within] no
later than two weeks [of] after receiving written notification from the
court[:].

i. If the agency is unsuccessful in contacting the adoptive family in
order to schedule a home visit within 14 days of receipt of the court’s
notification, the agency shall implement the following actions to sched-
ule the home visit during the next 14-day period:

(1) Repeated telephone calls to the family’s home and to the adult
family members’ place(s) of employment; and

(2) Transmittal of a certified letter to the family’s home or to the
adult family members’ place(s) of employment.

ii. If the agency is unsuccessful in contacting the family during the
second 14-day period, the agency shall send a letter or other written
transmittal to the court that had directed the home study, explaining
the agency’s repeated attempts to contact the family to schedule the
home visit and asking the court for direction on how to proceed.

iii. The agency shall document and maintain on file in the child’s
record each attempt that it made to contact the family, as specified
in i and ii above.

[2. Conduct bi-monthly visits thereafter until the adoption is
finalized;

3. Submit written reports as ordered by the court; and

4. Provide the adoptive parents with a copy of any report that
contains material or recommendations adverse to the adoption.]

2. The agency shall conduct a home visit no later than 14 days after
scheduling it with the adoptive parents; if the visit cannot take place
within 14 days of being scheduled, the agency shall document the reason
for not meeting this time frame.

3. The agency shall include in the court-requested preliminary report
documentation of the agency’s efforts in contacting the adoptive parents
and birth parents in order to assure a complete understanding regarding
the circumstances of the placement of the child in the adoptive parent’s
home.

4. The agency’s responsibility for the preliminary hearing is com-
pleted when the court receives the written report from such agency. The
agency may elect to provide additional services to the adoptive family,
if specified in the report.

(CITE 22 N.J.R. 2675)



HUMAN SERVICES

S. The agency shall provide the adoptive parents with a copy of any
report that contains material or recommendations adverse to the adop-
tion.

6. After the agency is appointed by the court to oversee the welfare
of the child prior to the final hearing to recommend whether or not
the adoption should be finalized, the agency shall:

i. Schedule and conduct a home visit as specified in (c)1 and 2 above;
and

ii. Submit its final written report to the court.

7. The agency shall conduct bi-monthly visits thereafter until the
adoption is finalized.

8. As an exception to (c)7 above, the agency may discontinue these
bi-monthly visits after the final report has been submitted to the court,
when:

i. The adoption is delayed due to a custody dispute; or

ii. The court has a backlog of cases resulting in a delay in the
adoption being finalized.

(d)-(i) (No change.)

TRANSPORTATION
(a)

DIVISION OF TRANSPORTATION ASSISTANCE
BUREAU OF FREIGHT SERVICES

Transportation of Hazardous Materials
Qualification and Disqualification of Drivers

Proposed Amendments: N.J.A.C. 16:49-1.1, 1.3, 1.5,
1.6, 2.1 and Appendix

Authorized By: Robert A. Innocenzi, Deputy Commissioner
(State Transportation Engineer), Department of
Transportation.

Authority: N.J.S.A. 27:1A-5, 27:1 A-6, 39:5B-25, Hazardous
Materials Transportation Act, P.L. 93-633 and 49 CFR 391
et seq.

Proposal Number: PRN 1990-457.

Submit comments by October 4, 1990 to:
Charles L. Meyers
Administrative Practice Officer
Department of Transportation
Bureau of Policy & Legislative Analysis
1035 Parkway Avenue, CN 600
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The New Jersey Department of Transportation (Department) is hereby
proposing to amend N.J.A.C. 16:49, Transportation of Hazardous Ma-
terials, consistent with the most currently available Federal publication
of 49 Code of Federal Regulations (CFR), dated October 1, 1989,

49 CFR 391.71, as referenced herein, is proposed for adoption with
an operative date of January 1, 1991. Drivers of intrastate shipments of
combustible liquids hired after January 1, 1991 would be subject to the
New Jersey adoption of the Federal Motor Carrier Safety Regulations
relating to minimum age, applications for employment, investigations and
inquiries, road tests, and written examinations. Drivers hired before Janu-
ary 1, 1991 would not be subject to these requirements.

The incorporation of 49 CFR 391.49(a) has been proposed for amend-
ment, which would make it legal for those drivers who were regularly
employed prior to January 1, 1991 to drive, even though not physically
qualified under 49 CFR 391.41(b), provided they are otherwise qualified
under N.J.S.A. 39:3-10 and possess a valid New Jersey driver’s license
issued before January 1, 1991, or have been granted a waiver pursuant
to 49 CFR 391.49.

The incorporation of 49 CFR 171.15 has been amended to reflect
current Federal requirements, which include the additional requirement
to report events wherein, as a direct result of hazardous materials, an
evacuation of the general public lasting one or more hours occurs, one
or more major transportation arteries or facilities are shut down or closed,
for one or more hours, or the flight pattern or routine of an aircraft is
altered.

(CITE 22 N.J.R. 2676)

PROPOSALS

The incorporation of 49 CFR 171.16(a) has been amended to reflect
current Federal requirements, which include the requirement that records
of a report be maintained by the carrier for two years and that the
USDOT must be notified within 30 days of an event, rather than within
15 days.

The exceptions previously granted for combustible liquids in containers
of 110 gallons or less are being deleted. These exceptions were granted
to allow small businesses sufficient time to conform to the requirements.
Approximately five years have elapsed, and it is now necessary for State
requirements in this area to conform to 49 CFR.

Additional changes were made to conform the text of the N.J.A.C. to
49 CFR, and to correct typographical errors.

Social Impact

The proposed amendments will promote uniform enforcement by mak-
ing the State codification of the Federal Hazardous Materials Regulations
and the Federal Motor Carrier Safety Regulations consistent with their
current Federal counterparts. These proposed amendments will achieve
this goal by imposing the same minimum age requirements on inter and
intrastate drivers of combustible liquids. Uniformity between State and
Federal guidelines will also be promoted by imposing upon interstate and
intrastate drivers of vehicles transporting combustible liquids who are
hired after the effective date of these amendments, the same requirements
concerning minimum age, application for employment, investigations and
inquiries, road tests and written examinations.

Economic Impact

The proposed amendments which will require all new intrastate drivers
to be 21 years of age as of January 1, 1991, may have an economic impact
on a hiring carrier. Such economic impact may reduce the pool of quali-
fied drivers, for example, a driver who meets ali other qualifications
except age will not be able to drive a vehicle containing a combustible
liquid. In addition, drivers with certain physical defects, as specified in
the CFR, may not be hired after the effective date. The economic inconve-
nience of age requirement will be mitigated by the fact that many in-
surance carriers are demanding compliance with this age requirement of
the Federal Motor Carrier Safety Regulations as a condition for obtaining
insurance coverage. It is the position of the New Jersey Department of
Transportation that greater uniformity between Federal and State regu-
lation outweighs any economic inconvenience of compliance.

Regulatory Flexibility Analysis

The proposed amendments will impose additional recordkeeping, re-
porting and other requirements on intrastate drivers of combustible
liquids hired after January i, 1991. Although small businesses, as the term
is defined in N.J.S.A. 52:14B-16 et seq., will be subject to greater re-
cordkeeping, reporting and other requirements, it is the position of the
New Jersey Department of Transportation that these requirements are
necessary to promote the desired uniformity with Federal law. The
proposed amendments to the waiver procedure for certain types of physi-
cal defects will not impose any additional reporting or recordkeeping
procedures. The requirements related to reporting should not create ad-
ditional costs for small businesses. While consultants can be retained to
assist businesses in the implementation of these requirements, the Depart-
ment is also available to assist, without charge.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

CHAPTER 49
TRANSPORTATION OF HAZARDOUS MATERIALS

SUBCHAPTER |. GENERAL REQUIREMENTS

16:49-1.1 Purpose

This chapter prescribes the requirements of the New Jersey Depart-
ment of [Transportaion] Transportation (‘“Department”) governing
the transportation of hazardous materials in the State of New Jersey.
This chapter is adopted to establish comprehensive regulation of the
shipping, packaging, marking, labelling, placarding, handling, and
transportation of hazardous materials, and is established consistent
with the regulations issued by the United States Department of
Transportation.

16:49-1.3 General [Requirements] requirements
(a)-(f) (No change.)
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(g) The modes of transportation by air, water, or pipeline are gov-
erned by other agencies and other Federal regulations and are not under
the jurisdiction of the Department. Thus, [Any] any portion of the
Federal regulations governing transportation of hazardous materials
by air, water, or pipeline within Parts 107, {71, 172, 173, 174, 177,
178 [and] , 179 and 180 are hereby excluded and not adopted by the
Department.

(h) (No change.)

(i) This chapter may be amended from time to time by the New
Jersey Department of Transportation. The Federal *“‘Hazardous Ma-
terials Regulations™ referenced herein, are adopted as of October 1,
[1987] 1989. The “Federal Motor Carrier Safety Regulations” as
referenced in 49 CFR 177.804 are adopted as of October 1, [1987]
1989. The New Jersey Department of Transportation intends to
amend these rules as new Federal publications become available.

(j)(k) (No change.)

[(1) The provisions and requirements of these regulations as well
as the Federal regulations adopted by reference and made a part
hereof are applicable to interstate as well as intrastate transporters
of hazardous materials unless specifically stated otherwise. However,
transporters of combustible liquids excluded under 49 CFR
173.118a(a) as modified (see Appendix) and 49 CFR 173.118a(b) as
modified (see Appendix) are subject only to the requirements speci-
fied therein.

I. A transporter carrying combustible liquids, not categorized
under 49 CFR 171.8 or 49 CFR 172.101 (see Appendix) as a hazard-
ous substance or hazardous waste, in packaging having a rated ca-
pacity of 110 gallons or less and in compliance with the standard
packaging requirements found in 49 CFR 173.24 (see Appendix) is
not subject to these provisions including the Federal regulations
adopted and incorporated herein; however, a transporter carrying
such combustible liquids, not categorized as a hazardous substance
or waste, in a cargo tank, tank car, portable tank or packaging having
a rated capacity greater than (10 gallons is subject only to the
requirements specified within 49 CFR 173.118a(b)(1) through (b)(7)
as modified in the appendix where applicable; it is not subject to any
other provision of the adopted Federal regulations.

2. A transporter carrying a combustible liquid categorized as a
hazardous substance or waste under 49 CFR |71.8 or 49 CFR 172.10
(see Appendix) in packaging having a rated capacity of 110 gallons
or less is subject only to the requirements specified within 49 CFR
173.118(a)}(b)(1) through (7) as modified in the appendix; it is not
subject to any other provision of the adopted Federal regulations.
A transporter carrying combustible liquids categorized as a hazard-
ous substance or waste in packaging having a rated capacity greater
than 110 gallons, a portable tank, cargo tank or tank car is subject
to all applicable provisions of this regulation including the adopted
Federal regulations.]

16:49-1.5 Document availability

(a) Copies of the Federal ““Hazardous Materials Regulations,”
Title 49, Code of Federal Regulations, Parts 171, 172, 173, 174, 177,
178, [and] 179, and 180 revised as of October 1, [1987] 1989, and
referenced herein, may be purchased from the places listed below.
The “Federal Motor Carrier Safety Regulations”, Title 49, Code of
Federal Regulations, Parts 390 through 397, revised as of October
1, [1987] 1989, and adopted by reference in Section 177.804 of the
Appendix to the Regulations Regarding the Transportation of Haz-
ardous Materials may also be purchased at the places listed below.

1.-3. (No change.)

(b) (No change.)

(c) Copies of the Title 49 CFR volumes [are also] noted abovel[,]
are further available for review at the New Jersey Department of
Transportation, [Office] Bureau of Freight Services, 1035 Parkway
Avenue, Trenton, New Jersey 08625. Hours at this office are 8:30
A.M. to 5:00 P.M., Monday through Friday. This office may be
contacted at (609) [292-8367 or 292-4187] 530-8026.

16:49-1.6 Assistance

(a) For general assistance and procedural questions in matters
related to New Jersey’s Hazardous Materials Regulations, as adopted
herein, contact:
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[Office] Bureau of Freight Services
New Jersey Department of Transportation
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625
(609) [292-8367 or 292-4187] 530-8026
(b) For assistance in matters related to enforcement or inter-
pretation of the Hazardous Materials [Rules] Regulations, contact:
Hazardous Materials Transportation Unit
New Jersey Division of State Police
P.O. Box 7068
West Trenton, New Jersey 08625
(609) 882-2000, extensions 2581 or 2582

16:49-2.1 Parts adopted by reference

(a) The New Jersey Department of Transportation, pursuant to
N.J.S.A. 39:5B-25 et seq., hereby incorporates by reference the fol-
lowing portions of Title 49—Transportation, Code of Federal Regu-
lations, revised as of October |, [1987] 1989. The parts adopted by
reference are found in Chapter I, referred to as *Research and Special
Programs Administration, U.S. Department of Transportation”.
These parts are detailed in the APPENDIX TO THE REGU-
LATIONS REGARDING THE TRANSPORTATION OF HAZ-
ARDOUS MATERIALS. The portions adopted are summarized
below.

1.-7. (No change.)

8. Part 180, Continuing Qualification and Maintenance of Pack-
agings.

APPENDIX TO THE REGULATIONS REGARDING THE
TRANSPORTATION OF HAZARDOUS MATERIALS
This Appendix to the Regulations Regarding the Transportation
of Hazardous Materials details the adopted portions of Title 49,
CFR, by section. All sections are listed by number and title to identify
content for the reader. Detailed modifications are stated within the
appropriate section.

CHAPTER 1
RESEARCH AND SPECIAL PROGRAMS ADMINISTRATION,
U.S. DEPARTMENT OF TRANSPORTATION

([Entire] Subchapter B is not being incorporated upon adoption)
SUBCHAPTER C—HAZARDOUS MATERIALS
REGULATIONS

PART 17]—GENERAL INFORMATION, REGULATIONS,
AND DEFINITIONS

Section 171.2 General Requirements.
Section 171.3 Hazardous Waste.
Section 171.7 Matter incorporated by reference.

These materials incorporated by reference are technical documents
referred to, on occasion, in Title 49, Code of Federal Regulations.
Specific technical document names, associations, and addresses
where they may be found are contained in Section 171.7 of Title 49,
Code of Federal Regulations.

Section 171.8

Section 171.9

Section 171.11
Section 171.12
Section 171.12a
Section 171.13
Section 171.14
Section 171.15

Definitions and abbreviations.

Rules of construction.

Use of ICAO Technical Instructions.

Import and export shipments.

Canadian shipments and packagings.
Emergency regulations.

Specification markings.

Immediate notice of certain hazardous ma-
terials incidents. (New Jersey Revisions as
noted below.)

Section 171.15 is revised to state the following. (Note: Paragraph
(a) has been changed and paragraph (d) has been added.)

(a) At the earliest practicable moment, [such] each carrier who
transports hazardous materials (including hazardous wastes) shall
give notice in accordance with paragraph (b) or paragraph (d) of this
section after each incident that occurs during the course of transpor-
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tation (including loading, unloading and temporary storage) in which
[as a direct result of hazardous materials.

(1) A person is killed;

(2) A person receives injuries requiring his hospitalization;

(3) Estimated carrier or other property damage exceeds $50,000;

(4) Fire, breakage, spillage, or suspected radioactive contamina-
tion occurs involving shipment of radioactive material. (See also
Sections 174.45, 175.45, 176.48 and 177.807 of this subchapter); or

(5) Fire, breakage, spillage, or suspected contamination occurs
involving shipment of etiologic agents; or

(6) A situation exists of such a nature that, in the judgement of
the carrier, it should be reported in accordance with paragraph (b)
of this section even though it does not meet the criteria of paragraph
@) 1), (2), or (3) of this section; e.g., a continuing danger of life exists
at the scene of the incident.]

(1) As a direct result of hazardous materials:

i. A person is killed; or

ii. A person receives injuries requiring his or her hospitalization; or

iii. Estimated carrier or other property damage exceeds $50,000; or

iv. An evacuation of the general public occurs lasing one or more
hours; or

v. One or more major transportation arteries or facilities are closed
or shut down for one hour or more; or

vi. The operational flight pattern or routine of an aircraft is altered;
or

{(2) Fire, breakage, spillage, or suspected radioactive contamination
occurs involving shipment of radioactive material (see also §§174.45,
175.45, 176.48, and 177.807 of this subchapter); or

(3) Fire, breakage, spillage, or suspected contamination occurs in-
volving shipment of etiologic agents; or

(4) A situation exists of such a nature (e.g., a continuing danger to
life exists at the scene of the incident) that, in the judgement of the
carrier, it should be reported in accordance with (b) and (d) of this
section.

(b) Each notice required by paragraph (a) of this section shall be
given to the U.S. Department of Transportation by telephone (toll
free) on 800-424-8802. Notice involving etiologic agents may be given
to the Director, Center for Disease Control, U.S. Public Health
Service, Atlanta, Georgia, Area Code (404) 633-5313, in place of the
notice to the U.S. [Deparment] Department of Transportation or (toll
call) on [202-426-2675] 202-267-2675. Each notice must include the
following information:

()-(7) (No change.)

(c)-(d) (No change.)

Section 171.16 Detailed hazardous materials incident reports.
(New Jersey Revision as noted below.)
Section 171.16 is revised to state the following: (Note: (a) and (b)

[has] have been changed and paragraph (e) has been added.)

(a) Each carrier who transports hazardous materials shall report
in writing in duplicate on DOT Form 5800.1 (Rev. 6/89) to the
[Department within 15 days] U.S. Department of Transportation
within 30 days of the date of discovery, unless the requirements of
paragraph (e) in this section are met, each incident that occurs during
the course of transportation (including loading, unloading, or tem-
porary storage) in which [ as a direct result of the hazardous ma-
terials,] any of the circumstances set forth in Section 171.15(a) occurs
or there has been an unintentional release of hazardous materials
from a package (including a tank) or any quantity of hazardous
[materials] waste has been discharged during transportation. If a
report pertains to a hazardous waste discharge—

(1) A copy of the hazardous waste manifest for the waste must
be attached to the report[,] ; and

(2) An estimate of the quantity of the waste removed from the
scene, the name and address of the facility to which it was taken,
and the manner of disposition of any unremoved waste must be
entered in [Part H] Section IX of the report form ([Form] F 5800.1)
(Rev. 6/89).

(b) Each carrier making a report under this section shall send that
report to the Information Systems Manager, DHM-63, Research and
Special Programs Administration, U.S. Department of Transpor-
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tation, Washington, DC 20590. A copy of the report shall be retained
for a period of two years, at the carrier’s principal place of business,
or at other places as authorized and approved in writing by an agency
of the U.S. Department of Transportation.

(c) through (e) (No change.)

Section 171.18-Section 171.19 (No change.)
Section 171.21 Assistance in investigations and special studies

PART 172—-HAZARDOUS MATERIALS TABLES AND
HAZARDOUS MATERIALS COMMUNICATION

REGULATIONS
Subpart A—General
Section 172.1 Purpose and scope.

Section 172.3

(a) This part applies to: (1) Each person who offers a hazardous
material for transportation, and (2) Each carrier by highway or rail
who transports a hazardous material.

(b) When a person other than one of those provided for in para-
graph (a) of this section, performs a packaging, labeling or marking
function required by this part, that person shall perform the function
in accordance with this part.

Applicability

Subpart B—Tables of Hazardous Materials, Their Description,
Proper Shipping Name, Class, Label, Packaging, and
Other Requirements
Section 172.101  Purpose and use of Hazardous Materials table,
including the Hazardous Materials table, the
CERCLA List, and the List of Hazardous
Substances and Reportable Quantities.
Purpose and Use of Optional Hazardous Ma-
terials Table for international shipments, in-
cluding the Optional Hazardous Materials
Table.

Appendix A to Subpart B above—Identification Number Cross Ref-
erence to Proper Shipping Names in Section 172.101 and Section
172.102.

Subpart C—Shipping Papers.
Section 172.200 [Appicability] Applicability
Section 172.201-Section 172.330 (No change.)
Section 172.331 Bulk packagings other than portable tanks,
cargo tanks, tank cars and multi-unit tank car
tanks.

Section 172.332-Section 172.558 (No change.)

Subpart G—Emergency Response Information
Section 172.600 Applicability and general requirements.
Section 172.602 Emergency response information.
Section 172.604 Emergency response telephone number.

Section 172.102

Appendix A-Appendix C (No change.)

PART 173—SHIPPERS-GENERAL REQUIREMENTS FOR
SHIPMENTS AND PACKAGINGS

Subpart A—General
Section 173.1
Section 173.2

Purpose and scope.

Classification of [a]material having more than

one hazard as defined in this part.

Section 173.3-Section 173.28 (No change.)

Section 173.29 Empty packagings [portable tanks, cargo tanks,
and tank cars].

Section 173.30-Section 173.32d (No change.)

Section 173.33 [Qualification, maintenance, and use of cargo
tanks.] Hazardous materials in cargo tank motor
vehicles.

Section 173.34-Section 173.80 (No change.)

Section 173.81 [Detonating card] Cord, detonating.

Section 173.86-Section 173.91 (No change.)

Section 173.92 Jet thrust units (jato), Class B explosives; rocket

motors, Class B explosives; igniters, jet thrust

(jato), Class B explosives; igniters, rocket
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motors, Class B explosives; and starter
cartridges, jet engine, Class B explosives.

Section 173.93-Section 173.110 (No change.)

Section 173.111 Cigarette loads, explosive auto alarms, toy
propellant devices, toy smoke [device] devices,
trick matches, and trick noise makers, ex-
plosive.

Section 173.112-Section 173.118 (No change.)

Section 173.118a Exceptions for combustible liquids. [Section
173.118a is revised to state the following: (Note:
Subparagraph (a) has been modified and Sub-
paragraph (b}7) has been added. Most com-
bustible liquids being transported are only sub-
ject to items (b)) through (b)(7) as stated
below. They are not subject to the remainder
of New Jersey's Hazardous Material Regu-
lations.)]

[(a) Unless otherwise stated for a specific material, the regulations
in this subchapter, with the exception of Section 173.24 (Standard
requirements for all packages), do not apply to a material classed
as a combustible liquid in a packaging having a rated capacity of
110 gallons or less, unless the combustible liquid is a hazardous
substance, or a hazardous waste.

(b) A combustible liquid that is a hazardous substance or a haz-
ardous waste in a packaging having rated capacity of |10 gallons or
less, and a combustible liquid in a portable tank, cargo tank or a
tank car is not subject to the requirements of this subchapter except
those pertaining to:

(1) Shipping papers, waybills, switching orders, and hazardous
waste manifests;

(2) Marking of portable tanks and marking of packages having
a rated capacity of 110 gallons or less that contain hazardous
substances or hazardous wastes;

(3) Display identification numbers on portable tanks, cargo tanks,
tank cars and multi-unit tank car tanks;

(4) Placarding or portable tanks, cargo tanks and tank cars;

(5) Carriage aboard aircraft and vessels (for packaging require-
ments for transport by vessel see Section 173.340 of this subchapter);
and

(6) Reporting incidents as prescribed by Sections 171.15, 171.16,
and 171.17 of this subchapter as revised herein.

(7) The requirement of sections 173.1, 173.24, and 177.804 of this
subchapter]

Section (73.119-Section 173.293 (No change.)

Section 173.294 [Monochloroacetic] Chloroacetic acid, liquid or
solution,

Section 173.295-Section 173.372 (No change.)

Section 173.373 [Ortho-nitroaniline and paranitroaniline.] Ni-
troaniline, ortho or para,

Section 173.374-Section 173.1070 (No change.)

Section 173.1080 Sulfur, molten or solid.

Section 173.1090-Section 174.450 (No change.)

Section 174.480 Poisonous flammable [liquids] solids with food-
stuffs.

Section 174.510-Section 174.840 (No change.)

PART [77—CARRIAGE BY PUBLIC HIGHWAY

Subpart A—General Information [Regulations] Regulations

Section 177.800 [Purpose of regulations in Parts 170-189 of this
chapter.] Purpose and scope.

[Scope of regulations in Parts 170-189 of this
chapter.] Unacceptable hazardous materials
shipments.

[Application of regulations in Parts 170-189 of
this chapter.] Inspection.

Section 177.803-Section 177.804 (No change.)

Motor carriers and other persons subject to this part shall comply
with 49 CFR Parts 390 through 397 (excluding Section 391.69,
[391.71], 393.81, [397.3, and 397.9] and 397.3) revised as of October
1, [1987] 1989, to the extent those rules apply. Carriers transporting

Section 177.801

Section 177.802
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hazardous materials, substances, or wastes as defined herein must
comply with these parts as listed below.
(See N.J.A.C. 16:49-1.3(1) herein).

MOTOR CARRIER SAFETY REGULATIONS

PART 390—FEDERAL MOTOR CARRIER SAFETY
REGULATIONS: GENERAL

[Subpart A—Definitions
Section 390.1 Motor vehicle.
Section 390.2 Vehicle.
Section 390.3 Bus.

Section 390.4 Truck.
Section 390.5 Truck tractor.
Section 390.6 Semitrailer.
Section 390.7 Full trailer.
Section 390.8 Pole trailer.

Section 390.9
Section 390.10
Section 390.11
Section 390.12
Section 390.13
Section 390.15
Section 390.17

Subpart B—General
Section 390.28
Section 390.30
Section 390.31

Driveway-towaway operation.
Gross weight.

Driver.

Business district.

Residence district.

Motor carrier.

Lightweight vehicle.

Other terms.

State and local laws, effect on.

Vehicles used for purposes other than as de-
fined.

Motor carrier to require observance of driver
regulations.

Applicability of regulations.

Locations for filing accident reports and
notifications.

Photographic copies of records or documents.]

Section 390.32

Section 390.33
Section 390.40

Section 390.45
Subpart A—General Applicability and Definitions

Section 390.1 Purpose
Section 390.3 General applicability.
Section 390.5 Definitions.

Section 390.7

Subpart B—General Requirements and Information

Section 390.9 State and local law, effect on.

Section 390.11 Motor carrier to require observance of driver
regulations,
Aiding or abetting violations.
Additional equipment and accessories.
Marking of motor vehicles.

Rules of construction.

Section 390.13
Section 390.19
Section 390.21

Section 390.23 Relief from hours-of-service regulations—disas-
ters.

Section 390.27 Locations of regional motor carrier safety of-
fices.

Section 390.31
Section 390.33
Section 390.35

Copies of records or documents.

Vehicles used for purposes other than defined.
Certificates, reports, and records: falsification,
reproduction, or alteration.

Section 390.37  Violation and penalty.

PART 391—QUALIFICATIONS OF DRIVERS

Subpart A—General
Sections 391.1 and Section 391.2 (No change.)

[Section 391.3 Definitions.
Section 391.5 Familiarity with rules.
Section 391.7 Aiding or abetting violations.]

Subparts B-D (No change.)

Subpart E—Physical Qualifications and Examinations.
Section 391.41-Section 391.47 (No change.)
Section 391.49  Waiver of certain physical defects.
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(Section 391.49(a) is revised to state the following:)

(a) A person who is not physically qualified to drive under Section
391.41(b), but who has been a regularly employed driver, as defined
in Section 390.5, as of January 1, 1991, and who is otherwise qualified
under N.J.S.A. 39:3-10 to drive a motor vehicle, may continue to drive
a motor vehicle, provided that person is in possession of a valid New
Jersey driver license issued prior to January 1, 1991, or has been
granted a waiver pursuant to 49, Code of Federal Regulations, Section
391.49.

Section 391.49(b) through (1) (No change.)

Section 391.51-Section 391.61 (No change.)

Section 391.62 [Drivers of lightweight vehicles.] (Reserved)

Section 391.63-Section 391.67 (No change.)

Section 391.71 Intrastate drivers of vehicles transporting [com-
bustable] combustible liquids (Section 391.71(a)
and (b) are revised to state the following:)

(a) The provisions of Section 391.11(b) (relating to minimum age),
Section 391.21 (relating to application for employment), Section 391.23
(relating to investigations and inquiries), Section 391.31 (relating to
road test), and Section 391.35 (relating to written examination) do not
apply to a driver who is otherwise qualified and was a regularly em-
ployed driver (as defined in Section 390.5 of the subchapter) as of
January 1, 1991, and continues to be a regularly employed driver of
that motor carrier and who drives a motor vehicle that:

(1) Is transporting combustible liquids (as defined in Section 173.115
of this title), and

(2) Is being operated in intrastate commerce.

(b) In addition to the exemptions provided in paragraph (a) of this
section, the provisions of Section 391.41(b)(10) relating to minimum
visual requirements), do not apply to a driver who was a regularly
employed driver (as defined in Section 390.5 of this subchapter) as of
January 1, 1991, and continues to be a regularly employed driver of
that motor carrier and who drives a vehicle that:

(1) Is a truck (as defined in Section 390.5 of this subchapter), and

(2) Is operated in retail delivery service, and

(3) Is transporting combustible liquids (as defined in Section 173.115
of this title), and

(4) Is operated in intrastate commerce.

Subpart H—Controlled Substances Testing
Section 391.81 Purpose and scope.
Section 391.83  Applicability.
Section 391.85 Definitions.
Section 391.87  Notification of test results and recordkeeping.
Section 391.93 Implementation schedule.
Section 391.95 Drug use prohibitions.
Section 391.97  Prescribed drugs.
Section 391.99 Reasonable cause testing requirements.
Section 391.101  Reasonable cause testing procedures.
Section 391.103 Pre-employment testing requirements.
Section 391.105 Biennial testing requirements.
Section 391.107 Pre-employment and Biennial testing procedures.
Section 391.109 Random testing requirements.
Section 391.111 Random testing procedures.
Section 391.113  Post-accident testing requirements.
Section 391.115  Post-accident testing procedures.
Section 391.117  Disqualifications
Section 391.119 Employee Assistance Program (EAP).
Section 391.121 EAP training program.
Section 391.123  After-care monitoring.

PART 392—DRIVING OF MOTOR VEHICLES

Section 391.1-Section 391.3 (No change.)

Section 392.4 [Narcotics, amphetamine, and other dangerous
substances.] Drugs and other substances.

Section 392.5-Section 392.66 (No change.)

Section 392.67 Heater, flame producing; [or] on vehicle in mo-
tion.

Section 392.68-Section 393.1 (No change.)

[Section 393.2] Section 393.3 Additional equipment and ac-

cessories.
Section 393.5 Definitions.
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Subpart B—Lighting Devices, Reflectors, and Electrical Equipment
Section 393.9 (No change.)
Section 393.11 [Lamps and reflectors, small buses and trucks.]
Lighting devices and reflectors.
Lamps and reflectors, large buses and trucks.
Lamps and reflectors, truck tractors.
Lamps and reflectors, large semi-trailers and
full trailers.
Lamps and reflectors, small semi-trailers and
full trailers.
Lamps and reflectors, pole trailers.]
(No change.)
Lamps on motor vehicles with projecting
loads.]
Section 393.19-Section 393.106 (No change.)

Subpart J—Frames, Cab and Body Components, Wheels, Steering, and
Suspension Systems

[Section 393.12
Section 393.13
Section 393.14

Section 393.15
Section 393.16

Section 393.17
[Section 393.18

Section 393.201 Frames.
Section 393.203 Cab and body components.
Section 393.205 Wheels.

Section 393.207 Suspension systems.
Section 393.209 Steering wheel systems.

PART 394—NOTIFICATION AND REPORTING OF
ACCIDENTS

Section 394.1-394.3 (No change.)

Section 394.5 [Definition of ‘‘farm-to-market agricultural
transportation”.] (Reserved)

Section 394.7-Section 394.20 (No change.)

PART 395—HOURS OF SERVICE OF DRIVERS

Section 395.1 [Compliance with, and knowledge of, the rules
in this part.] (Reserved)

Section 395.2-Section 395.8 (No change.)

Section 395.10  Adverse driving [and] conditions.

Section 395.11-Section 395.13 (No change.)

Section 395.15  Automatic on-board recording devices.
PART 396—INSPECTION, REPAIR, AND MAINTENANCE

Section 396.1-Section 396.15 (No change.)

Section 396.17  Periodic inspection.

Section 396.19  Inspector qualifications.

Section 396.21 Periodic inspection recordkeeping requirements.
Section 396.23 Equivalent to periodic inspection.

Appendix G to Subchapter B—Minimum Periodic Inspection Standards

PART 397—TRANSPORTATION OF HAZARDOUS
MATERIALS; DRIVING AND PARKING RULES.

Section 397.1-Section 397.19 (No change.)
[Section 397.21  Marking of vehicles operated by private car-
riers.]

PART 177—CARRIAGE BY PUBLIC HIGHWAY
(CONTINUED)

Section 177.805-Section 177.813 (No change.)

Section 177.814 Retention of cargo tank motor vehicle manufac-
turer’s certificate, maintenance and [retest] other
reports.

Section 177.815-Section 177.839 (No change.)

Section 177.840 Compressed gases [, including cryogenic
liquids].

Section 177.841-Section 178.241 (No change.)

Subpart H—Specifications for Portable Tanks
Section 178.245 Specifications [41] 51; steel portable tanks.
Section 178.251-Section 178.338 (No change.)
Section 178.340 [General design and construction requirements
applicable to specifications MC 306 (Section
178.341), MC 307 (Section 178.342), and MC
312 (Section 178.343) cargo tanks.] (Reserved)
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Section 178.341
Section 178.342

Section 178.343
Section 178.345

Section 178.346
Section 178.347

Section 178.348
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[Specification MC 306; cargo tanks.] (Reserved)
[Specification MC 307; cargo tanks.] (Reserved)
[Specification MC 312; cargo tanks.] (Reserved)
General design and construction requirements ap-
plicable to Specifications DOT 406 (Section
178.346), DOT 407 (Section 178.347), and DOT
412 (Section 178,348) cargo tank motor vehicles.
Specification DOT 406; cargo tank motor ve-
hicle.

Specification DOT 407; cargo tank motor ve-
hicle.

Specification DOT 412; cargo tank motor ve-
hicle.

Subpart K through Section 179.13 (No change.)

Section 179.14

[Tank car couplers.] Coupler vertical restraint
system.

Subpart C through Section 179.221 (No change.)

Section 179.222

Special commodity requirements for DOT
[11SA] 115A tank car tanks.

Subpart E through Section 179.500 (No change.)
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PART 180—CONTINUING QUALIFICATION AND
MAINTENANCE OF PACKAGINGS

Subpart A—General

Section
Section
Section

180.1
180.2
180.3

Purpose and scope.
Applicability.
General requirements.

Subpart E—Qualification and Maintenance of Cargo Tanks

Section
Section
Section
Section

Section

Section
Section

Section
Section

180.401
180.403
180.405
180.407

180.409

180.411
180.413

180.415
180.417

Applicability

Definitions

Qualification of cargo tanks.

Requirements for test and inspection of cargo
tanks.

Minimum qualifications for inspectors and
testers.

Acceptable results of tests and inspections.
Repair, modifications, stretching, or rebarrelling
of cargo tanks.

Test and inspection markings.

Reporting and record retention requirements.
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PERSONNEL

ADOPTIONS

RULE ADOPTIONS

PERSONNEL
(a)

MERIT SYSTEM BOARD

Notice of Administrative Correction
Family Leave

N.J.A.C. 4A:6-1.8 and 1.21

Take notice that the Department of Personnel has discovered two errors
in the adopted text of N.J.A.C. 4A:6-1.8, as amended, and new rule
N.J.A.C. 4A:6-1.21, as published in the August 6, 1990 New Jersey
Register at 22 N J.R. 2263(a). The deletion upon adoption of the second
use of the word “other” in N.J.A.C. 4A:6-1.8(b) was incorrect; for clarity,
the first usage of the word is deleted through this notice and *‘other”
is added before “leaves without pay.” N.J.A.C. 4A:6-1.21(d)3i contains
an erroneous reference to “(d)iii above.” The correct reference is “(d)3
above.” This notice of administrative correction is published pursuant
to NJ.A.C 1:30-2.7.

Full text of the corrected rules follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]):

4A:6-1.8 Pregnancy-disability and child care leave: State Service

(a) (No change.)

(b) Child care leave may be granted to [other] State employees
under the same terms and conditions as all other leaves without pay.
See N.J.A.C. 4A:6-1.10. For family leave, see N.J.A.C. 4A:6-1.21.

4A:6-1.21 Family leave

(a)-(c) (No change.)

(d) Family leave may be denied to an employee if:

1.-2. (No change.)

3. The appointing authority notifies the employee of its intent to
deny the leave at the time the appointing authority determines that
the denial is necessary.

i. When leave has already commenced at the time of the notifica-
tion pursuant to (d)[iii]3 above, the employee shall return to work
within 10 working days of the notification.

(e)-(i) (No change.)

COMMUNITY AFFAIRS
(b)

DIVISION OF HOUSING AND DEVELOPMENT

Planned Real Estate Development Full Disclosure
Regulations

Adopted Amendments: N.J.A.C. 5:26-1.4, 2.11, 9.3,
11.1,and 11.5

Proposed: June 4, 1990 at 22 N.J.R. 1702(a).

Adopted: August 9, 1990, by William M. Connolly, Director,
Division of Housing and Development, Department of
Community Affairs.

Filed: August 13, 1990, as R.1990 d.452, without change, but with
the chapter readoption still pending.

Authority: N.J.S.A. 45:22A-35.

Effective Date: September 4, 1990,

Expiration Date: March |, 1991,

Summary of Public Comments and Agency Responses:

No comments received.
Note that proposed readoption of N.J.A.C. 5:26 is still pending.

Full text of the adopted amendments follows.

(CITE 22 N.J.R. 2682)

5:26-1.4 Administration

The Act shall be administered by the Division of Housing and
Development of the State Department of Community Affairs,
through the Bureau of Homeowner Protection. All correspondence
and inquiries may be addressed to the Bureau of Homeowner Protec-
tion, CN 805, Trenton, New Jersey 08625.

5:26-2.11 Order of revocation

(a) The Agency may revoke a registration after notice and hearing
pursuant to the Administrative Procedure Act, N.J.S.A. 52:14B-1 et
seq., and the Uniform Administrative Procedure Rules, N.J.A.C. 1:1
and upon finding of fact that the developer has:

1.-7. (No change.)

(b) (No change.)

5:26-9.3 Public Offering Statement
(a) Simultaneously with the filing of an application for registration
with the Agency, the developer shall serve upon all tenants in the
building a copy of the proposed Public Offering Statement and file
an affidavit of service with the Agency within 10 days.
1. The proposed Public Offering Statement that is given to the
tenants shall contain the following statement on the first page:
THIS IS THE PROPOSED PUBLIC OFFERING STATEMENT
SUBMITTED TO THE DIVISION OF HOUSING AND DE-
VELOPMENT, DEPARTMENT OF COMMUNITY AFFAIRS,
IN AN APPLICATION FOR REGISTRATION TO CONVERT
THIS BUILDING TO A CONDOMINIUM OR COOPERATIVE.
THIS STATEMENT IS SUBJECT TO CHANGE. THE DEPART-
MENT OF COMMUNITY AFFAIRS WILL ACCEPT WRITTEN
COMMENTS CONCERNING THIS STATEMENT FOR A
PERIOD OF 45 DAYS. ALL COMMENTS SHOULD BE AD-
DRESSED TO:
Department of Community Affairs
Planned Real Estate Development Section
Bureau of Homeowner Protection
CN 805
Trenton, NJ 08625
THIS DOCUMENT IS NOT THE NOTICE OF INTENTION
TO CONVERT AND FULL PLAN OF CONVERSION RE-
QUIRED UNDER THE NEW JERSEY STATUTE GOVERNING
REMOVAL OF TENANTS (N.J.S.A. 2A:18-61.1 et seq.).

5:26-11.1 Administration

The Division of Housing and Development in the Department of
Community Affairs shall administer and enforce these regulations.
Within the Division, responsibility for administration and enforce-
ment of these regulations shall be vested in the Bureau of Homeowner
Protection. All powers and responsibilities vested in the Director,
Division of Housing and Development, shall be executed by the
Chief, Bureau of Homeowner Protection, subject to supervision by
the Director and by the Assistant Director for Construction Code
Enforcement, with the exception of the power to make rules and the
power to make final determinations resulting from any hearing re-
quired or permitted pursuant to law.

5:26-11.5 Penalties

(a) The Commissioner, through the Agency, may levy and collect
the penalties set forth in the Act after affording the person allegedly
in violation an opportunity for a hearing, in accordance with the
Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., on the
alleged violations, and after a final determination that said person
is guilty of the violation.

(b)-(c) (No change.)
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EDUCATION
(a)

STATE BOARD OF EDUCATION

Notice of Administrative Correction
School Facility Planning Service
Educational Facility Planning Standards

Adopted Amendment: N.J.A.C. 6:22-5.4

Take notice that the Department of Education has requested an admin-
istrative correction to the text of N.J.A.C. 6:22-5.4(b)1, as adopted in
the June 4, 1990 New Jersey Register at 22 N.J.R. 2350(a). As revised
upon adoption, the term “library services” was deleted from the para-
graph’s first sentence and placed in the last sentence of the paragraph,
added upon adoption. Upon review by the Department, these changes
were discovered to be in error as contrary to the specific intention of
the State Board of Education in revising this paragraph upon adoption.
The Office of Administrative Law has agreed to correct this paragraph
to reflect the intention of the State Board. This notice of administrative
correction is published in accordance with N.J.A.C. 1:30-2.7.

Full text of the corrected rule follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]):

6:22-5.4 Educational facility planning standards

(a) (No change.)

(b) General design and construction requirements are as follows:

1. School buildings shall afford accommodations for general, class
and laboratory work, library services, health and physical education,
guidance and counseling, administration, and health services, the
suitability of which shall be pursuant to the requirements of this
section. In addition, when the curriculum requires it, school buildings
shall afford accommodations for [library services;] industrial, voca-
tional and homemaking instruction; food services; art and music
education; and other school services generally recognized in the ap-
proval of a school.

2.-12. (No change.)

(c)-(j) (No change.)

(b)
STATE BOARD OF EDUCATION
Special Education

Adopted Amendments: N.J.A.C. 6:28-1.1, 1.3, 1.4,
2.1, 2.3, 2.5, through 2.9, 3.3 through 3.7, 3.9, 4.1,
4.2,4.4through 4.8,5.1, 5.2, 6.1 through 6.4, 7.1,
7.4,8.1, 8.4through 8.6,9.2,10.1, 11.5, 11.6, 11.11
and 11.12

Adopted New Rules: N.J.A.C. 6:28-6.5

Proposed: May 21, 1990 at 22 N.J.R. 1412(a).

Adopted: August |, 1990 by John Ellis, Commissioner,
Department of Education; Secretary, State Board of
Education.

Filed: August 10, 1990 as R.1990, d.450, with substantive and
technical changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 18A:4-15, I8A:7A-] et seq., I8A:7B-1 et
seq., 18A:7C-1 et seq., 18A:40-4, 18A:46-1 et seq., 18A:46A-1
etseq., 18A:48-8,39:1-1, U.S. P.L. 93-112, Sec. 504, 94-142
and 99-457.

Effective Date: September 4, 1990.
Expiration Date: April 10, 1994.

Summary of Public Comments and Agency Responses:

The Department of Education received 95 comments from 26 individ-
uals and organizations regarding the proposed amendments to N.J.A.C.
6:28, the Special Education rules. There were six speakers who presented
comments at the March 22, 1990 State Board of Education public hearing,
six at the May 16, 1990 hearing and two at the July 18, 1990 hearing.
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Their comments, as well as those received in the month long written
comment period which followed publication of the rules in the New Jersey
Register, were carefully considered by the Department. A summary fol-
lows:
Five comments expressed support for changes proposed by the
Department. These commenters were in support of amend-
ments to N.J.A.C. 6:28-2.1(g), 2.3(f)3, 2.3(k), 2.6(a), 2.7(a), 2.8,
3.6(n), 4.5(b)2, 4.6(a)3iii, 4.7(a), 4.7(b), 8.1(n), (o) and 10.1(1).

COMMENT: Two commenters stated that the proposed amendment
should not take the responsibility for day training pupils away from local
school boards and place it with the Department of Human Services.

RESPONSE: The Department responds that jurisdiction over day
training pupils for the development of individualized education programs
(IEPs) remains with the local school district, as it has been. All mediation
and due process rights remain the responsibility of the Department of
Education. State statute requires day training centers to implement the
IEP written by the local school district. This amendment allows the
Department to ensure that day training pupils receive the program speci-
fied in their IEPs.

COMMENT: Four commenters stated the proposed amendment re-
garding discipline puts the onus on parents to predict their child’s behav-
ior before it occurs. Putting exemptions to the district board of eduation’s
disciplinary policies and procedures in IEPs will cause disputes.

RESPONSE: The Department responds that an IEP is a planning
document which can be modified at any time. If the “prediction” of the
developers of the IEP is incorrect in regard to discipline (or any other
matter), modification should be made.

COMMENT: One of the same commenters asked, “Who reviews the
proposed suspension of more than 10 days?”

RESPONSE: The Department responds that N.J.A.C. 6:28-2.8(c)
states that the case manager shall review the status of the pupil and lists
the components of that review.

COMMENT: The same commenter disagrees that handicapped pupils
should be suspended for up to 10 days prior to action by the child study
team and states that disciplinary action for nonhandicapped pupils is not
appropriate for handicapped pupils. Notification will become a paper-
work nightmare and will have to be done within 10 days.

RESPONSE: The Department responds that the proposed amendment
is consistent with Federal policy and the interpretation of Federal court
cases. Notification to the case manager and parent is necessary to ensure
that they can be informed and participate in decisions regarding dis-
ciplinary action. There is no requirement that the paperwork be com-
pleted in 10 days.

COMMENT: Four commenters recommended that the definition of
eligible for day training be eliminated and the segregation of these pupils
be ended.

RESPONSE: The Department responds that the definition of day
training eligible is required by State statute. The Department is develop-
ing a plan to provide an array of placement options (including integrated
settings) of such pupils. Statutory change is needed before N.J.A.C. 6:28
can be amended.

COMMENT: One commenter stated that the rules should be returned
to their state as of 1984. The Plan to Review is totally noncompliant with
Federal law.

RESPONSE: The Department responds that N.J.A.C. 6:28 is in com-
pliance with P.L. 94-142.

COMMENT: Two commenters stated that further clarification on
disciplinary action standards is needed. The entire child study team and
principal should review the status of a pupil when disciplined to determine
if a suspension would result in a significant change in placement. The
case manager is only one member of the team.

RESPONSE: The Department responds that Federal regulations allow
an individual to make this decision and the Department feels that to
require the participation of others would be unduly burdensome.

COMMENT: One commenter asked “Will the present components in
the evaluation procedures continue to be required?”

RESPONSE: The Department responds, “Yes.”

COMMENT: The same commenter stated that the board should
ensure the confidentiality of teaching staff members making a special
education complaint.

RESPONSE: The Department responds that confidentiality of the
complainant cannot be assured as the complaint becomes a public record
on completion.

COMMENT: The same commenter recommended extending program
modification limits to all educationally handicapped pupils.
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RESPONSE: The Department disagrees. Such an extension of the
modification limits would create obstacles to mainstreaming of handi-
capped pupils.

COMMENT: One commenter stated support for the inclusion of tran-
sition planning, but wants clarification whether the intent of this section
(N.J.A.C. 6:28-4.7) is that all students 14 years or older are entitled to
transitioning programs.

RESPONSE: The Department responds that the intent of this section
is that for all educationally handicapped pupils beginning at age 14
transition planning must be addressed in their IEPs.

COMMENT: The same commenter is concerned that the new defi-
nition of eligible for day training will allow pupils with cerebral palsy
to be classified as eligible for day training regardless of their cognitive
abilities. This commenter supports the recommendations that the primary
responsibility for providing education to children with severe multiple
disabilities should be transferred over time to the educational system.

RESPONSE: The Department responds that the new definition in
N.J.A.C. 6:28 is drawn directly from State statute, N.J.S.A. 18A:46-9(c).

COMMENT: One commenter stated that case managers from the
Division of Vocational Rehabilitation or Developmental Disabilities
should be involved in the development of transition IEPs for severely
handicapped pupils. Language should be added to the list of post-second-
ary areas to state that “Services from the Division of Vocational Rehabili-
tation or the Division of Developmental Disabilities” will be provided.
Training is needed to fulfill the transition mandate and appropriately
address this in the development of IEPs.

RESPONSE: The Department agrees that the Division of Vocational
Rehabilitation or Developmental Disabilities should be involved; how-
ever, the Department has no authority to mandate participation of an
outside agency. Technical assistance will be provided to districts.

COMMENT: The same commenter stated support for the clarification
of respondents in due process hearings for pupils classified as eligible for
day training. Service for eligible for day training pupils should be
provided under the auspices of the Department of Education.

RESPONSE: The Department agrees and is developing a plan to in-
crease the array of program options for pupils classified as eligible for
day training. Statutory change is required before N.J.A.C 6:28 can be
amended.

COMMENT: The same commenter stated that the proposed amend-
ments are in conflict with Honig vs. Doe, 108 S. Ct. 592 (1988) because
they allow a handicapped pupil to be disciplined unless the IEP exempts
the pupils. Honig states that an educationally handicapped pupil could
not be disciplined if the behavior is a result of the child’s handicapping
condition.

RESPONSE: The Department responds that Honig v. Doe and subse-
quent Federal policy memorandum allow for short term suspension of
up to 10 days in the aggregate.

COMMENT: The same commenter stated concern with the ap-
propriateness of applying “‘normal district disciplinary action to educa-
tionally handicapped pupils™ and believes that the proposed amendments
discriminate against pupils whose handicapping condition includes behav-
ior problems.

RESPONSE: The Department disagrees. It is appropriate to apply
normal district disciplinary action to educationally handicapped pupils
if such action is not addressed by the IEP. All pupils need some structured
disciplinary system.

COMMENT: Two commenters stated that the Department’s attempt
to impose certification requirements on private schools serves no useful
purpose. It is unnecessary and is a prohibitive restriction.

RESPONSE: The Department responds that requiring certification for
staff in private schools is necessary for two reasons: a) they educate public
school pupils using public funds, and b) administrators in private schools
continually make educational decisions regarding the pupils placed in
their schools by local districts. They have essentially the same
responsibilities as their counterparts in the public schools. As such, it is
appropriate to require certification.

COMMENT: One commenter stated that pupils could be suspended
for 10 days before a determination is made as to whether or not there
has been a significant change in placement.

RESPONSE: The Department responds that short suspension (of up
to 10 days) is permissible under Federal rulings and policy.

COMMENT: One commenter expressed concern that requiring signa-
tures of those who participate in the development of IEPs is excessive
and cumbersome. Instead, have the pupil’s case manager attest to the
participation of those in attendance.

(CITE 22 N.J.R. 2684)
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RESPONSE: The Department responds that, according to N.J.A.C.
6:3-2, signatures are required when a pupil record is generated. Therefore,
signatures are required on IEPs.

COMMENT: One commenter objected to deleting parental consent at
the referral stage because it weakens parental rights.

RESPONSE: The Department disagrees. Parental rights are protected
by the requirement that notice be provided.

COMMENT: Three commenters recommended retaining the word
“appeal” in N.J.A.C. 6:28-2.9(a).

RESPONSE: The Department disagrees. This is consistent with Feder-
al regulations (34 CFR 300.562). Appeals are not required prior to an
IEP meeting. The right to appeal is protected under N.J.A.C. 6:28-2.9(a).

COMMENT: One of the three commenters stated that school
authority is broken down when some pupils are exempted from school
regulations and discipline.

RESPONSE: The Department disagrees. The rights of handicapped
pupils in regard to discipline have grown out of a series of court cases
(including Honig vs Doe) and Federal policy. New Jersey must conform
to those requirements.

COMMENT: One commenter suggested allowing the use of teacher
assistants in resource rooms to allow the enrollment to increase to seven
pupils.

RESPONSE: The Department is considering the increase of class size
through waivers in resource room programs. An amendment would not
be necessary to allow this. .

COMMENT: One commenter suggested alternate language to
N.J.A.C. 6:28-8.5(c) as follows: “This entitlement shall be forwarded to
the Departments of Corrections and Human Services on July 1. This
payment schedule may be modified by written agreement(s) between the
Commissioner of Education and the Commissioner(s) of Human Services
and/or Corrections. The Commissioner of Education may also withhold
payments if he finds a facility’s remedial plan or its implementation to
be insufficient pursuant to N.J.S.A. 18A:7B-5. The withheld payments
should be reasonable and consistent with the severity of the insuf-
ficiency.”

RESPONSE: The Department responds that proposed revision does
not allow the implementation of N.J.S.A. 18A:7B-5. The proposed
language of the Department of Education allows the payment schedule
to be modified by written agreement and this allows maximum flexibility.

COMMENT: Department staff noted thatin N.J.A.C. 6:28-6.5(b)6 the
citations to N.J.A.C. 6:29-7.1 and 9.6 are incorrect due to the recodifica-
tion of N.J.A.C. 6:29.

RESPONSE: The Department agrees and will correct the error. The
new citations will be N.J.A.C. 6:29-4.2 and 6.6.

COMMENT: The U.S. Department of Education informed all chief
state school officers that P.L. 99-457 requires all states to provide a free
appropriate public education to all children aged three to five.

The date of eligibility for services in preschool programs must begin
on a child’s third birthday. New Jersey rules conflict with this Federal
requirement because children who turn three after December 31 in a
school year continue to receive programs in early intervention centers or
must wait until the next school year to begin a preschool program. In
order for New Jersey to be eligible for the 1991 Federal Preschool Grant,
the rules defining age three must be amended by July 1991.

RESPONSE: The Division of Special Education will return to the
State Board in the fall of 1990 to provide substantial rule amendments
as required by the Federal government.

COMMENT: One commenter suggested rewording N.J.A.C.
6:28-2.8(a) to state “‘are subject to the same district board of education
disciplinary policies and procedures”.

RESPONSE: The Department agrees to this grammatical change and
recommends the non-substantive change.

COMMENT: The same commenter recommended that N.J.A.C.
6:28-2.8(d)| be changed to clearly spell out that, following the reevalua-
tion, discipline means suspension or expulsion. The following new
language is suggested: “If the pupil’s behavior is determined to be primar-
ily caused by the pupil’s educational handicap, the district may not
suspend or expel the pupil.” Secondly, the wording suggests that a student
whose behavior is caused by his/her educational handicap may not be
suspended even if the IEP includes suspension as an appropriate form
of discipline.

RESPONSE: The Department responds that reevaluation, as used in
this section, is conducted only after the conditions of N.J.A.C.
6:28-2.8(c)3 are met. The reevaluation would only be conducted to de-
termine if suspension should occur.
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COMMENT: Two commenters noted that the definition for eligible
day training has a typographical error in it as published in the May 21,
1990 New Jersey Register. Change “‘capable™ to “incapable”.

RESPONSE: The Department agrees. The Office of Administrative
Law was notified of the error and it has been corrected in the publication
of the adoption in the Register.

COMMENT: One of the same commenters stated that the intention
of the amendments concerning transition of handicapped pupils is
laudatory but may not be necessary for all students. It may not be
appropriate to decide post-secondary activities for all handicapped pupils
at age 14. The requirement regarding assessment presents technical prob-
lems as there is little reported research regarding the validating of post-
secondary outcomes from assessments. It may be dangerous to track
pupils. It is suggested that this process should not be mandated for all
pupils.

RESPONSE: The Department disagrees. The Department believes the
goal of all education is to prepare all pupils for post-secondary outcomes.
The Department has received considerable feed-back from parents stating
the need for increased attention to transition.

COMMENT: The same commenter asks if the written approval of the
chief school administrator for exemptions from the high school gradu-
ation requirements may come from a designee? What happens if approval
is not given?

RESPONSE: The Department responds that designee may approve the
exemptions. Frequently, districts have had the director of special services
assume this responsibility. If approval is not granted, another IEP meet-
ing must be convened.

COMMENT: The same commenter objects to N.J.A.C. 6:28-6.5(b)1,
5, 6 and 7 which require the district to function as a State monitoring
team. The Department of Education should perform these certifications.
Teams have neither the knowledge nor training. Also, the rule requires
annual monitoring. For each district to separately certify the school is
redundant. These rules place a burden on the districts and raise the
question of liability.

RESPONSE: The Department responds that P.L. 1989, c.152 places
the responsibility for ensuring a thorough and efficient education for all
pupils (T&E) on local school districts. Monitoring, under this act, refers
only to the program the child receives, not the school.

COMMENT: One commenter stated that there are procedural dif-
ficulties with having the Division of Developmental Disabilities or Office
of Education named as respondents in a due process hearing, if a dispute
arises concerning the services to pupils classified as eligible for day train-
ing. It is the district’s responsibility to provide these pupils with related
services.

RESPONSE: The Department responds that it already corrected the
reference in N.J.A.C. 6:28-3.9(a) during the proposal process. This clari-
fied the responsibility for the provision of related services in the day
training center.

COMMENT: The same commenter stated that the district should
bring due process against the day training center, if a dispute arises, rather
than the parents.

RESPONSE: The Department responds that the Department of
Human Services has the sole statutory responsibility to provide the pro-
gram for day training eligible pupils. Therefore, allowing the parent to
request due process will bring about a more timely resolution of the
matter.

COMMENT: The same commenter stated that the parties named in
due process must be *“persons” who can be directed to act.

RESPONSE: The Department disagrees in regard to naming “‘per-
sons’’. Federal regulations state that “public agencies” may engage in due
process.

COMMENT: The same commenter stated that it is appropriate to
place rules relating to P.L. 1989, ¢.152 into subchapter 6 of N.J.A.C. 6:28.
They belong in N.J.A.C. 6:28-7.

RESPONSE: The Department disagrees because P.L. 1989, c.152
provides for placement in unapproved nonpublic schools. Subchapter 7
applies to approved private schools for the handicapped.

COMMENT: The same commenter felt that the requirements for T&E
curriculum are unduly burdensome for nonpublic schools. Only the IEP
requirements are necessary.

RESPONSE: The Department responds that the T&E curriculum re-
quirements may be provided at the public school, if the nonpublic school
is unable to provide them. Also, pupils may be exempt from course
content if it is not appropriate to their needs.
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COMMENT: The same commenter objects to requiring the nonpublic
school to comply with antidiscrimination statutes. This is more restrictive
than P.L. 1989, c.152.

RESPONSE: This requirement is necessary under both Sections 504
of the Rehabilitation Act and P.L. 94-142.

COMMENT: One commenter stated that the current rules make no
provision for districts and communities to contract speech and psychiatric
services from clinics and agencies. Consideration should be given to
amending the rules to allow this.

RESPONSE: The Department responds that such services may be
contracted for with individuals and, therefore, no amendment is neces-
sary.
COMMENT: One commenter opposes the appeal to the State Board
of the Commissioner’s denial of placement in a nonpublic school. This
violates a parent’s right to have all issues regarding placement dealt with
by the Office of Administrative Law. As a contested case, it must be heard
by an independent tribunal.

RESPONSE: The Department disagrees. The Commissioner’s de-
termination is whether the program meets the statutory requirements of
N.J.S.A. 18A:46-14. As such, it does not constitute a due process issue.
Parents retain their rights to due process regarding appropriate place-
ment,

COMMENT: The same commenter stated that the same staff certifica-
tion standards should be applied to nonpublic schools as those applied
to approved private schools.

RESPONSE: The Department agrees that the same standards should
be applied. All staff in approved private schools are required to be
certified according to N.J.A.C. 6:11.

COMMENT: The same commenter objects to the proposed amend-
ments which attempt to establish an evaluative process to ensure T&E.
The only requirement should be that the school be able to implement
the child’s IEP.

RESPONSE: The Department disagrees because P.L. 1989, ¢.152 re-
quires the provision of T&E. It is correct that the IEP must address all
the components of T&E. The proposed amendments make clear the
components of the IEP relative to T&E.

COMMENT: The same commenter opposes requiring 180 days of
instruction because it dilutes the intent of P.L. 1989, c.152 and it should
be noted that most approved private schools have shorter days.

RESPONSE: T&E requires this amount of instruction. All approved
private schools must also meet this requirement. All pupils have a right
to a minimum school year of 180 days. The nonpublic school program
can be supplemented by the placing school district if it offers less than
180 days.

COMMENT: One commenter suggests a proposed amendment to
N.J.A.C. 6:28-8.5(c) as follows: “The entitlement shall be forwarded to
the Departments of Corrections and Human Services on July | in ac-
cordance with N.J.S.A. 18A:7B-2. Funds may be withheld pursuant to
N.J.S.A. 18A:7A-10, 11, 14, 15 and 18A:7B-5.”

RESPONSE: The Department disagrees because the suggested
language would not allow the implementation of N.J.S.A. 18A:7B-5. The
Department’s proposed amendment allows the payment schedule to be
modified by written agreement which allows maximum flexibility to ad-
dress the concerns of this commenter.

COMMENT: The same commenter recommends revision to N.J.A.C.
6:28-8.6(a) and (b). The recommended language which follows would
remove special education’s responsibility for unclassified pupils in State-
operated facilities. ““(a) Annually the Departments of Corrections and
Human Services shall submit for approval detailed education program
plans and budgets for all programs and services under their jurisdiction
in a format prescribed by the Commissioner of Education. (b) The De-
partment of Education’s Division of Special Education shall review
special educational programs provided for educationally handicapped
pupils by the Departments of Corrections and Human Services for com-
pliance with New Jersey Statutes Annotated, New Jersey Administrative
Code and adherence to approved special education program plans and
budgets.”

RESPONSE: The Department disagrees because N.J.A.C. 6:28-8 ap-
plies to all pupils in State facilities. Not all of these pupils are educational-
ly handicapped.

COMMENT: The same commenter recommended revision to
N.J.A.C. 6:28-2.3(f)1vi as follows: “A curriculum consultant from the
Department of Human Services, for those pupils (being considered for
placement in a Day Training Center) or classified as Eligible for Day
Training.”
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RESPONSE: The Department disagrees. The curriculum consultant is
not part of the eligibility team. N.J.S.A. 18A:46-18.1 states that the
Department of Human Services shall provide educational programs, ser-
vices and transportation only after pupils are classified as eligible for day
training.

COMMENT: The same commenter recommended defining the term
“public agency” in NJ.A.C. 6:28-2.7(c).

RESPONSE: N.J.A.C. 6:28-1.3 states that “words and terms, unless
otherwise stated in these definitions, when used in this chapter, shall be
defined in the same manner as those words and terms used in the Educa-
tion for All Handicapped Children Act.” **Public agency” is defined in
34 CFR 300.11.

COMMENT: The same commenter recommended adding the words
“or public agency” for clarification and consistency to N.J.A.C.
6:28-3.3(b) and (g) after the words “district board of education” and
3.4(h) after the words “‘educational services commission.”

RESPONSE: The Department disagrees. Adding the term “or public
agency” would not clarify or provide consistency to the rules.

COMMENT: The same commenter recommended that reasonable
timelines be included denoting how much time a child study team has
before it must begin the process of initial evaluation after notice of referral
has been provided.

RESPONSE: The Department disagrees. Notice is provided to parents
on referral and due process may be utilized if the district fails to initiate
the evaluation in a reasonable time frame.

COMMENT: The same commenter recommended adding the follow-
ing language to N.J.A.C. 6:28-3.7(a)5 to ensure that every attempt is made
to include the original members of the evaluation team in the IEP con-
ference: “If any of the participants are unable to attend a meeting,
arrangements must be made for the person’s involvement through other
means including telephone conference call; or having a knowledgeable
authorized representative attend the meeting; or making pertinent records
available at the meeting through the child study team case manager.

RESPONSE: The Department disagrees. After reevaluation, the par-
ticipants who conducted the reevaluation must attend the IEP meeting
according to N.J.A.C. 6:28-3.7(a)5. The Department agrees that pertinent
information should be available from those who do not attend. It is not
necessary to amend the rules.

COMMENT: The same commenter suggested defining the term small
group in the provision of home instruction.

RESPONSE: The Department responds that this is unnecessary as the
group size is limited by N.J.A.C. 6:28-4.4(a)6.

COMMENT: The same commenter recommended that the 20 day
timeline for conducting mediation conferences be shortened in consider-
ation of the rapidly changing needs of children from birth to age five.

RESPONSE: The Department disagrees. Twenty days is not an un-
reasonably lengthy timeline to complete the activities.

COMMENT: The same commenter recommended shortening the 60
day timeline for conducting complaint investigations since it may
negatively impact on children birth to age five.

RESPONSE: The Department disagrees. The 60 day timeline is re-
quired by 34 CFR 76.781(a).

COMMENT: The same commenter recommended adding the follow-
ing language to N.J.A.C. 6:28-8.4(b) to emphasize placement in the least
restrictive environment: “The board of education will provide rationale
for not providing the alternative least restrictive environment to the State
facility and the County Child Study Team Supervisor.”

RESPONSE: The Department disagrees. The responsibility in this case
appropriately rests with the residential State facility.

COMMENT: The same commenter recommended adding a timeline
of January 1990 for the development of Department of Human Services
(DHS) policies and procedures to ensure that a process for awarding
diplomas to pupils with no identifiable district will be in place.

RESPONSE: The rules cannot mandate a retroactive timeline. For the
past few months, DHS and the Department have worked together to
develop the appropriate policies and procedures. It is expected that these
policies and procedures will be approved by the time the amendments
are adopted.

COMMENT: The same commenter suggested adding the requirement
that the case manager who is from the pupil’s district of residence be
responsible for transition planning. This ensures consistency with
N.J.S.A. 18A:46-18.3 and NJ.A.C. 10:12-3.

RESPONSE: The Department disagrees. The case manager is a mem-
ber of the team responsible for developing the IEP regardless whether
he or she is from the district of residence or public agency.
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COMMENT: One commenter recommended that individuals with ap-
propriate educational backgrounds be allowed to supervise pupils in non-
teaching areas.

RESPONSE: The Department disagrees. Pupils must be supervised by
appropriately certified staff.

COMMENT: One commenter recommended expanding the social im-
pact statement to clarify that the Departments of Human Services and
Corrections, parents of handicapped pupils, and handicapped pupils
themselves will be affected by the proposed rules.

RESPONSE: The proposal, as published in the New Jersey Register
of May 21, 1990, contains the clarification statement.

COMMENT: The same commenter suggested adding a provision to
provide emergency relief if there is a dispute and no mutually agreed upon
interim placement can be found.

RESPONSE: The Department responds it is not necessary to add this
provision. Emergency relief is available in accordance with N.J.A.C.
1:6A-12.1.

COMMENT: The same commenter suggested defining the term
“procedural safeguards statement” in N.J.A.C. 6:28-2.3(f) and requiring
that districts provide copies of N.J.A.C. 6:28 to parents and adult pupils.

RESPONSE: Itis not necessary to define the term because the Depart-
ment of Education will be responsible as the author and publisher of the
document to include all required information. Copies of N.J.A.C. 6:28
are provided to parents and adult pupils in accordance with N.J.A.C.
6:28-2.1(e) and 2.3(i).

COMMENT: The same commenter recommended amending N.J.A.C.
6:28-2.6(b)7 to reflect the U.S. Supreme Court holding that parents may
change a pupil’s program or placement regardless of whether mediation
or due process is pending.

RESPONSE: Parents may unilaterally change their child’s placement
only by withdrawing from the public school which would remove them
from the authority of these rules. Relief may be sought through due
process if the parent wishes to seek reimbursement.

COMMENT: The same commenter recommended amending N.J.A.C.
6:28-2.7(b) to reflect that an adult pupil may request a change with respect
to services.

RESPONSE: The Department responds that this change has been
proposed and was printed in the May 21, 1990 New Jersey Register.

COMMENT: The same commenter stated that boards of education
should be named as parties in due process proceedings involving pupils
classified as eligible for day training.

RESPONSE: The Department responds that boards of education may
be named in matters other than IEP implementation for pupils in day
training centers. The local board of education is not responsible by statute
for implementation of the IEP and therefore should not be named.

COMMENT: The same commenter suggested returning to the original
rule language in N.J.A.C. 6:28-2.7(e)4vi because it may be unduly
burdensome to have administrative law judges schedule hearings.

RESPONSE: The Department responds that the proposed amendment
is consistent with Federal regulations.

COMMENT: The same commenter stated that scheduling of con-
ferences should not take place without proof of actual notice to parents,
guardians and/or adult pupils.

RESPONSE: The Department takes responsibility for contacting
parents prior to the conference.

COMMENT: The same commenter stated that due to Honig v. Doe,
there are limitations on disciplinary measures whether or not they are
included in the pupil’s IEP. Therefore, delete the first sentence of
N.J.A.C. 6:28-2.8(a).

RESPONSE: The Department responds that N.J.A.C. 6:28-2.8(a) is
consistent with Honig v. Doe and subsequent Federal policy memoran-
dum.

COMMENT: The same commenter stated that there is no reason to
state that reevaluation should be conducted prior to any significant
change in placement. Delete this language in N.J.A.C. 6:28-2.8(a).

RESPONSE: The Department responds that reevaluation is included
in NJ.A.C. 6:29-2.8(a) to make clear the district’s responsibilities.

COMMENT: The same commenter felt that temporary suspensions
should be hmited to five days, which is sufficient time to obtain an
emergency relief application. Also, the rules should provide that the
suspension will cease if the on-going peril no longer exists.

RESPONSE: A five day limit is unnecessary as the district must im-
mediately seek emergency relief. It is implicit in the use of the term “‘on-
going peril” that the suspension shall cease if the peril ends.

COMMENT: The same commenter suggested providing 15 days notice
for the reevaluation.
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RESPONSE: This is already provided under N.J.A.C. 6:28-2.3(a)4.

COMMENT: The same commenter suggested deleting N.J.A.C.
6:28-3.6(e) Sxiii because Honig v. Doe places limitations on disciplinary
measures.

RESPONSE: The Department disagrees as N.J.A.C. 6:28-2.8(a) and
3.6(e)5xiii are consistent with Federal policy memorandum.

COMMENT: The same commenter felt that upon completion of a
reevaluation, parents should be given an opportunity to participate in
development of the instructional guide.

RESPONSE: The Department responds that parents must be provided
notification of the IEP instructional guide meeting and may participate
if they choose to do so.

COMMENT: The same commenter recommends that the rules clearly
specify that home instruction for pupils who are not classified as
“chronically ill” be on a temporary basis.

RESPONSE: The Department responds that N.J.A.C. 6:28-4.5(b)2
states that approval may be granted for a maximum of 60 calendar days
at a time.

COMMENT: The same commenter recommended deleting the
proposed amendment requiring the written approval of the chief school
administrator from the high school graduation requirements.

RESPONSE: The Department responds that this requirement is
necessary because the chief school administrator is responsible for issuing
State-endorsed diplomas and annually reporting pupils graduated under
special education.

COMMENT: One commenter stated that definition of parent fails to
provide guidance for cases where joint custody exists or there is no legal
separation agreement.

RESPONSE: No further clarification is possible. The parent retains
rights unless terminated by a court of appropriate jurisdiction.

COMMENT: The same commenter stated that consent should be
granted for initial evaluation, not for referral.

RESPONSE: The Department agrees and proposed changes in the
May 21, 1990 New Jersey Register.

COMMENT: The same commenter asked, “Does the stay put
provision apply while conducting the reevaluation’?

RESPONSE: N.J.A.C. 6:28-2.8(c) states that the reevaluation shall be
conducted prior to any suspension.

COMMENT: The same commenter stated that the program options
listed in N.J.A.C. 6:28-4.2 imply an order from least to most restrictive.
That fact should be made explicit.

RESPONSE: The Department responds that there is no such intended
implication.

COMMENT: The same commenter asked “Why is the term “suitable™
used?”’ It creates a two tiered standard between “‘suitable” and *‘most
appropriate.”

RESPONSE: The Department responds that the term “suitable™ is
drawn directly from the law, N.J.S.A. 18A:46-14.

COMMENT: One commenter felt concerned that it may be a burden
for the chief school administrator to grant approval for each exemption
from the high school graduation requirements.

RESPONSE: The Department disagrees. The chief school adminis-
trator is responsible for issuing State-endorsed diplomas and annually
reporting pupils graduated under special education.

COMMENT: The same commenter asked *“What are the standards
that constitute a significant change in placement?”

RESPONSE: The Department responds that the determination of a
significant change in placement is made for each individual circumstance
by the parties developing the IEP.

COMMENT: One commenter is concerned that districts would be
required to conduct vocational assessments which are already provided
by the Division of Vocational Rehabilitation or Division of Developmen-
tal Disabilities.

RESPONSE: The Department responds that vocational assessment
may, in fact, be appropriate. The utilization of existing services such as
the Division of Vocational Rehabilitation or Division of Developmental
Disabilities would be encouraged.

COMMENT: One commenter recommended the following clari-
fication to N.J.A.C. 6:28-6.5(c): “N.J.A.C. 6:28-6.5(d) In a due process
hearing, the authority of the commissioner to consent to a placement in
an accredited nonpublic school shall be deiegated to the administrative
law judge assigned to the case when: |. The administrative law judge
makes a factual determination that the certifications in N.J.A.C.
6:28-6.5(b) are met; or 2. The district board of education and the parent(s)
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agree to a settlement of the matter which would include placement under
N.J.S.A. 18A:46-14 and the administrative law judge approves the settle-
ment. Approval may be granted if the district board of education makes
the certifications in N.J.A.C. 6:28-6.5(b). A copy of the signed consent
application shall be attached to the settlement agreement and forwarded
by the district board of education to the Department of Education
through its county office.”

RESPONSE: The Department
nonsubstantive clarification.

COMMENT: Four commenters suggested changing the language in
N.J.A.C. 6:28-2.8 to clarify the discipline section of the rules: “Special
education students are subject to the same disciplinary actions as other
students unless 1) their IEP says otherwise; or 2) the behavior involved
is a result of their handicapping condition; or 3) the disciplinary actions
would result in a significant change in placement.”

RESPONSE: The Department’s proposed amendment to NJ.A.C.
6:28-2.8 contains all of the suggested language. Any clarification that is
needed will be provided through a question and answer guide which will
be published by the Department and rule training which will be conducted
in the fall.

COMMENT: The same four commenters stated that inservice should
be provided to districts regarding Honig v. Doe, the most recent Federal
court case or discipline.

RESPONSE: The Department agrees. Training will be provided to
parents and districts in the fall of 1990 through the Learning Resource
Centers.

COMMENT: The same four commenters recommended offering on-
going training on IEP writing and implementation.

RESPONSE: The Department agrees. An IEP technical assistance
document has been developed by the Division of Special Education. It
will be distributed to districts in the fall and training workshops on JEPs
will also be conducted for all districts. The Learning Resource Centers
will continue to provide ongoing training.

COMMENT: The same four commenters suggested providing training
for regular classroom teachers so special education pupils can receive
instruction in the least restrictive environment (LRE).

RESPONSE: The Department agrees. A technical assistance manual
is in preparation which addresses LRE. Also, the Plan to Revise Special
Education addresses the issue of providing instruction to handicapped
pupils in the regular classroom.

COMMENT: The same four commenters recommended writing a
“white paper’” on special education discipline issues.

RESPONSE: The Department agrees. A technical assistance question/
answer guide will be developed to address the discipline section of the
chapter.

COMMENT: One commenter vehemently opposes the requirement
for certification for directors of approved private schools for the following
reasons: 1) the state should provide incentives to open schools, not create
roadblocks; and 2) the certification requirements for superintendent re-
quire:

a) A Masters degree in a recognized field of leadership or management;

b) Obtaining an offer of employment in a position requiring the school
administration endorsement; and

¢} One year of a State-approved residency program while employed
under provisional certification.

RESPONSE: It is not the Department’s responsibility to provide in-
centives for opening approved private schools. These programs are open-
ed in response to needs expressed by local school districts when they are
unable to serve handicapped pupils. Under Federal mandates, it is the
Department’s responsibility to ensure that these public school pupils
placed by districts using public school funds receive a program that is
comparable to what they would receive if they were placed in public
schools. Approval standards are the Department'’s responsibility in order
to provide a free, appropriate public education.

The certification requirements for school superintendent will permit a
director of a private school to serve in the approved residency program
when employed in a position which requires a school administrator
certificate in an approved private school. Therefore, the Department does
not feel that the proposed amendment will impede individuals from
opening and directing a private school.

COMMENT: The same commenter stated that at the April State
Board meeting the Department failed to offer any tangible reason for
requiring certification for directors of private schools.

agrees and recommends this
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RESPONSE: The Department disagrees. At the April State Board
meeting, several reasons for requiring certification were presented. They
included: 1) approved private schools educate public school pupils using
public school funds; and 2} administrators in private schools continually
make educational decisions regarding the pupils placed in their schools
by local school districts.

COMMENT: The same commenter stated that there is little similarity
between the position of director of a private school and superintendent.
The standard proposed is therefore illogical and not relevant. Public
school superintendents are associated with public employment; whereas
the director is engaged in mixing private enterprise and education.

RESPONSE: The Department disagrees. Directors of private schools
have essentially the same responsibilities as their counterparts in public
schools.

COMMENT: One commenter opposed the amendment to N.J.A.C.
6:28-7.1(h) because it runs contrary to the Department’s long standing
practice of allowing administrators of multi-faceted agencies to charge
a portion of their salaries to the schools even without appropriate
certification.

RESPONSE: The Department’s proposed amendment is a ‘‘grand-
father clause” permitting individuals currently employed to continue in
their positions. As explained in the last paragraph of the Summary below,
the Board has not adopted this subsection.

Summary of Agency-Initiated Changes:

At N.J.A.C. 6:28-6.5(b)4, the word “will” is being changed to “shall.”

At NJ.A.C. 6:28-6.5(c), upon the request of the Office of Adminis-
trative Law, nonsubstantive changes were made to clarify the language
in this section. N.J.A.C. 6:28-6.5(c) was deleted and replaced with, “In
a due process hearing, the authority of the Commissioner to consent to
a placement in an accredited nonpublic school shall be delegated to the
Administrative Law Judge assigned to the case when:”

At N.J.A.C. 6:28-6.5(¢c)1, the words *‘of the Office of Administrative
Law” are deleted because they are unnecessary. The second sentence is
deleted because it is redundant with N.J.A.C. 6:28-6.5(d).

At NJ.A.C. 6:28-6.5(c)2, to correct a reference, ‘““‘P.L. 1989, ¢.152” is
replaced with “N.J.S.A. 18A:46-14.” “On behalf of the Commissioner
grants consent” is replaced with “approves the settlement” to clarify the
role of the Administrative Law Judge. The words *“Such consent” are
replaced with “Approval” to provide consistency with the rule language.

The entire paragraph at NJ.A.C. 6:28-7.1(h) is deleted because the
State Board of Education voted to delete it from the rules. Board mem-
bers felt the rule was not consistent with N.J.A.C. 6:11 and requested
the Division of Special Education to review certification standards for
staff in approved private schools. The Division will return to the State
Board with a recommendation in the fall.

Full text of the adopted amendments and new rule follows (ad-
ditions to proposal indicated in boldface with asterisks *thus*; de-
letions from proposal indicated in brackets with asterisks *[thus}*).

6:28-1.1 General requirements

(a)-(f) (No change.)

(g) When a district board of edcucation provides its educational
programs through another New Jersey public school district, re-
sponsibility for the requirements of this chapter shall be according
to the following:

1. In a sending-receiving relationship, when all the pupils of one
or more grades of a district board of education attend school(s)
operated by other district boards of education, the receiving district
board of education shall be responsible for determining the eligibility
of those pupils and developing and implementing their individualized
education programs.

2. (No change.)

(h) (No change.)

(i) With the exception of pupils placed in nonpublic schools ac-
cording to N.JLA.C. 6:28-6.5, all educationally handicapped pupils
shall be placed in facilities or programs which have been approved
by the Department of Education according to N.J.S.A. 18A:46-14
and 15.

(j)-(n) (No change.)

6:28-1.3 Definitions
Words and terms, unless otherwise stated in these definitions, when
used in this chapter, shall be defined in the same manner as those
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words and terms used in the Education for All Handicapped Children
Act.

“Consent” means that a parent having legal responsibility for
educational decision making or the adult pupil has been fully in-
formed of all information relevant to the activity for which consent
is sought, in his or her native language or other mode of communica-
tion; understands and agrees in writing to the implementation of this
activity; and understands that the granting of consent is voluntary
and may be revoked at any time.

6:28-1.4 District board of education policies and procedures

(a) Each district board of education shall develop and adopt writ-
ten policies and procedures for the following:

1. Exemption of educationally handicapped pupils from the high
school graduation requirements according to N.J.A.C. 6:8-7.1(b),
6:28-3.6 and 4.8;

2.-11. (No change.)

6:28-2.1 General requirements

(a)-(b) (No change.)

(c) After parental consent for initial evaluation has been received,
the district board of education shall ensure that within 90 calendar
days evaluation and determination of eligibility for special education
and/or related services, and, if eligible, development and implemen-
tation of the basic plan section of the individualized education pro-
gram for the pupil shall be completed.

1. The basic plan shall be written within 30 calendar days of the
determination that the pupil is eligible for special education and/or
related services; and

2. Within the 90 calendar days, no more than 30 calendar days
shall elapse between the development and the implementation of the
basic plan section of the individualized education program.

(d)-(e) (No change.)

(f) Upon request by a parent or adult pupil, each district board
of education shall provide copies of special education statutes
(N.J.S.A. 18A:46-1 et seq.), special education rules (N.J.A.C. 6:28),
pupil records rules (N.J.A.C. 6:3-2), and information regarding the
availability of free and low cost legal or other services relevant to
a due process hearing and due process rules (N.J.A.C. 1:6A).

(g) If the mediation according to N.J.A.C. 6:28-2.6 or due process
hearing according to N.J.A.C. 6:28-2.7 involves initial admission to
the public school of a child age three through 21, the child, with the
consent of the parent(s), shall be placed in the public school program
or a placement agreed to by the parent(s) and district board of
education pending the outcome of the hearing.

6:28-2.3 Parental notice, consent, participation and meetings

(a) Consent shall be obtained:

1. Prior to initial evaluation; and

2. Prior to initial implementation of a special education program
and/or related services resulting from (a)l. above.

(b) For those pupils classified as eligible for speech-language ser-
vices, additional consent shall be obtained prior to initial evaluation
by the child study team and/or implementation of a special education
program and/or related services resulting from that referral.

(c) Written notice which meets the requirements of this section
shall be provided to the parent(s) when a district board of education:

1. Proposes to initiate or change the referral, classification, evalu-
ation or educational placement of the pupil or the provision of a free,
appropriate public education to the pupil;

2. Requests consent;

Recodify existing 4. and 5. as 3. and 4. (No change in text.)

Recodify existing (b) and (c¢) as (d) and (e) (No change in text.)

(f) Each notice shall be written in language understandable to the
general public and shall include:

1.-2. (No change.)

3. A copy of the procedural safeguards statement published by the
New Jersey Department of Education which contains a full expla-
nation of the procedural safeguards available to parents and/or adult

pupils.
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(g) (No change in text.)

(h) Meetings shall be conducted to determine eligibility and to
develop, review and revise the basic plan of a pupil’s individualized
education program,

I. (No change.)

2. Parent(s) shall be notified in writing of meetings early enough
to ensure that they will have an opportunity to attend.

Recodify existing 2.-5. as 3.-6. (No change in text.)

Recodify existing (g) and (h) as (i) and (j) (No change in text.)

(k) Adult pupils shall be given a copy of this chapter and the
procedural safeguards statement published by the New Jersey De-
partment of Education upon attainment of the eighteenth birthday.

6:28-2.5 Protection in evaluation procedures

(a) Each district board of education shall ensure that evaluation
procedures, including, but not limited to, observations, tests and
interviews used to determine eligibility and placement of handicapped
pupils shall:

1.-4. (No change.)

5. Be selected, administered and interpreted so that when a pupil
has sensory, manual or communication impairments the results ac-
curately reflect the ability which that procedure purports to measure,
rather than the impairment unless that is the intended purpose of
the testing;

6.-10. (No change.)

(b)-(d) (No change.)

6:28-2.6 Mediation

(a) For pupils age three through 21, when disputes arise under this
chapter, mediation shall be available through the district board of
education, the Department of Education through its county office
and/or the Department of Education through the Division of Special
Education. For children below the age of three, mediation shall be
available through the Department of Education through the Division
of Special Education. Mediation shall be provided in accordance with
the following:

1. Attempts to resolve conflicts between the parent(s) and the
district board of education prior to a request for a due process
hearing are encouraged; however, a request for mediation is not a
prerequisite to a hearing;

2.-4. (No change.)

(b) Mediation shall be provided as follows:

1.-6. (No change.)

7. Pending the outcome of mediation, no change shall be made
to a pupil’s classification, program or placement unless both parties
agree or emergency relief is granted by the Office of Administrative
Law according to NJ.A.C. 6:28-2.7(h).

6:28-2.7 Due process hearings

(a) A due process hearing may be requested in regard to the
referral, classification, evaluation or educational placement of a pupil
age three through 21 and/or the provision of a free, appropriate
public education to that pupil. A due process hearing may also be
requested for all disputes regarding the provision of programs and
services for children below the age of three. For pupils above the
age of 21, any disputes regarding the provision of programs and
services to these pupils shall be handled as a contested case before
the Commissioner of Education pursuant to N.J,A.C. 6:24,

(b) The parent(s) or adult pupil may request a hearing after receiv-
ing written notice of a proposed or denied action or after 30 calendar
days have elapsed from the date of a written request by the parent(s)
or adult pupil for a change with regard to the pupil.

(c) The district board of education or public agency responsible
for the development of the pupil’s individualized education program
may request a hearing when it is unable to obtain required consent
to a proposed action and shall request a due process hearing if it
denies the parent(s) or adult pupil’s request for an independent evalu-
ation.

(d) For pupils classified as eligible for day training, if a dispute
arises regarding the failure to provide the program or a service
mandated by the individualized education program, the Division of
Developmental Disabilities or the Office of Education, Department
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of Human Services shall be named as respondent by the parents. If
a dispute arises as to any other issue, the district board of education
would be the named party.

(e) Due process hearings shall be conducted in the following man-
ner:

1.-2. (No change.) )
3. Upon receiving the Department of Education’s acknowl-
edgement, the parties shall begin to exchange relevant records and

information according to the time limits in N.J.A.C. 1:6A.

4. Within seven calendar days of receipt of the written request,
the Department of Education shall conduct a conference.

i.-v. (No change.)

vi. If the conference results in transmittal, the Department of
Education representative will prepare a written document at the
conference that specifies the issues in dispute, stipulations, evidence
list and witness list for each party. This document shall be immedi-
ately forwarded to the Office of Administrative Law. A copy of this
document and the transmittal form shall be sent to the parties. The
Department of Education representative shall telephone the clerk of
the Office of Administrative Law and schedule a hearing date which
shall be no later than 14 calendar days from the date of the con-
ference, unless a later date is granted by a hearing officer at the
request of either party. If the parent or adult pupil does not attend
the conference and is not available by individual or conference call
to schedule a hearing date, a date shall be assigned within the re-
quired timelines.

() Subject to adjournments granted by the hearing officer, a final
decision shall be rendered not later than 45 days after the receipt
of the request for a hearing.

(g) (No change in text.)

(h) Either party may apply in writing for emergency relief as part
of a request for a hearing, or at any time after such request according
to NJ.A.C. 1:6A. The request shall be supported by an affidavit.
The applicant shall provide copies of the request to the other party.

1. (No change.)

(i) If the public agency responsible for implementing the individ-
ualized education program fails to implement a hearing decision of
the Office of Administrative Law, a request for enforcement may be
made by the parent(s). The request shall be made in writing to the
Director of the Division of Special Education, Department of Educa-
tion. On receipt of this request, implementation of the decision shall
be assured according to Department of Education procedures.

(j) Pending the outcome of a due process hearing, no change shall
be made to the pupil’s classification, program or placement unless
both parties agree or emergency relief is granted by the Office of
Administrative Law according to (h) above.

6:28-2.8 Disciplinary action

(a) Educationally handicapped pupils are subject to the same
¥[disciplinary]* district board of education *disciplinary* policies and
procedures as nonhandicapped pupils, unless the pupil’s individ-
ualized education program includes exemptions to those policies or
procedures. The individualized education program shall be im-
plemented, with the following exception:

|. Prior to effecting any discipline which would result in a signifi-
cant change in placement, the child study team shall conduct a
reevaluation according to N.J.A.C. 6:28-3.7.

(b) The following standards shall be used in determining if a
proposed discipline constitutes a significant change in placement:

1. If the proposed discipline involves expulsion or suspension for
an indefinite period of time or for more than 10 consecutive school
days, the expulsion or suspension constitutes a significant change in
placement.

2. If the proposed discipline involves suspension of more than 10
non-consecutive school days, the suspension shall be reviewed to
determine if it creates a pattern of exclusion which constitutes a
significant change in placement.

(c) When an educationally handicapped pupil is suspended, the
principal shall forward, at the time of suspension, written notification
and description of the reasons for such action to the parent(s) with
a copy to the case manager. Such notification shall occur prior to
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the suspension if this action would result in the pupil being suspended
for more than 10 days in the school year. The case manager shall
review the status of the pupil in order to:

1. Determine if the suspension results in a significant change in
placement;

2. Document the review and the determination made; and

3. If the suspension would result in a significant change in place-
ment:

i. Immediately advise the principal that a reevaluation shall be
conducted prior to the suspension; and

ii. Initiate a reevaluation.

(d) On completion of the reevaluation, the child study team shall
determine if the pupil’s behavior was primarily caused by his or her
educational handicap and, if so, whether the pupil’s current educa-
tional placement is appropriate.

I. If the pupil’s behavior is determined to be primarily caused by
the pupil’s educational handicap, the district may not discipline the
pupil.

2. If it is determined that the pupil’s behavior is not related to
his or her educational handicap, the district board of education may
discipline the pupil. However, at no time shall the district board of
education cease educational services to that pupil.

(e) Upon making each of the determinations specified in (b), (c)
and (d) above, the child study team shall prepare and forward to
the principal and the parent(s) or adult pupil a written statement
setting forth their conclusions and their recommendations, if any, and
a statement that mediation or a due process hearing may be requested
according to N.J.A.C. 6:28-2.6 or 2.7.

(D If there is ongoing peril of physical harm to self or others or
of substantial disruption to the educational process, and the
suspension would result in a significant change in placement, the
pupil may be temporarily suspended while the district immediately
seeks emergency relief.

(g) Before a noneducationally handicapped pupil can be con-
sidered for expulsion by a district board of education, the district
board of education shall obtain consent from the parent or adult
pupil for evaluation and the child study team shall conduct an initial
evaluation according to N.J.A.C. 6:28-3.4 to determine eligibility.

6:28-2.9 Pupil records

(a) (No change.)

(b) The parent(s), adult pupil or their designated representative
shall be permitted to inspect and review the contents of the pupil’s
records maintained by the district board of education under N.J.A.C.
6:3-2 without unnecessary delay and before any meeting regarding
the individualized education program.

(c) Any consent required for educationally handicapped pupils
under N.J.A.C. 6:3-2 shall be obtained according to N.J.A.C.
6:28-1.3 “Consent” and 2.3(c).

6:28-3.3 Referral

(a) (No change.)

(b) Pupils identified in conformance with written procedures
adopted by the district board of education as being potentiaily educa-
tionally handicapped and considered to require services beyond those
available within the regular public school program shall be referred
to the child study team. Referral to the child study team shall take
place after written notice has been provided.

. When parental consent for initial evaluation is withheld, a dis-
trict board of education may request a due process hearing according
to NJ.A.C. 6:28-2.7.

(c)-(f) (No change.)

(g) When the Division of Youth and Family Services, Department
of Human Services, identifies a potentially educationally handi-
capped pupil for whom a district board of education is responsible,
that district board of education shall accept the pupil’s identification
by the Division of Youth and Family Services and shall request
parental consent for initial evaluation according to this subchapter.

6:28-3.4 Evaluation

(a) After notice of the referral has been provided, the child study
team shall meet and determine the need for an initial evaluation. If
it is determined that an evaluation is needed, the child study team
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shall write an evaluation plan. Prior to the development of the evalu-
ation plan, a determination of the pupil’s communication skills and
dominance in English and the native language shall be completed.
The parent(s) and adult pupil shall be provided with a copy of the
evaluation plan. Consent shall be obtained prior to conducting the
initial evaluation. The evaluation plan shall include:

1. The specific information to be obtained to assess in all areas
of suspected disability;

2.-4. (No change.)

(b)-(e) (No change.)

(f) Evaluation by additional specialists may be required as listed
in N.J.A.C. 6:28-3.5(c).

(g) (No change.)

(h) If the reports and evaluations of other New Jersey public
school district child study team members, Department of Education
approved clinics or agencies, Educational Services Commissions or
Jointure Commissions or professionals in private practice are ac-
cepted by members of the child study team, such acceptance shall
be noted in writing and shall become part of the report(s) of the child
study team member(s). If a report or evaluation is rejected, a written
rationale shall be provided.

(i) (No change.)

6:28-3.5 Determination of Eligibility

(a) When an initial evaluation is completed, a meeting according
to N.J.A.C. 6:28-2.3(h) shall be convened. The child study team shall
attend. The purpose of the meeting shall be to:

1.-2. (No change.)

(b) (No change.)

(c) Classification of pupils determined to be eligible for speciat
education and/or related services shall be determined collaboratively
by the child study team, parent(s) and, if they choose to participate,
the school principal and referring staff members. Classification ac-
cording to the following definitions shall be based on all evaluations
conducted:

1. (No change.)

2. “Chronically ill” means a health condition such as tuberculosis,
cardiac condition, leukemia, asthma, seizure disorder or other medi-
cal disability which makes it impractical to receive adequate instruc-
tion through a regular school program. Evaluation by the school
physician or his or her review and written acceptance of the medical
report of another physician is required. The school nurse shall assist
in the accumulation of the data necessary to determine eligibility.

3.-4. (No change.)

5. “Mentally retarded’ means cognitive, social and academic func-
tioning which is seriously below age expectations. Such functioning
is comprehensive in nature being demonstrated in home, school and
community setting, and characterized by one of the following:

i.-ii. (No change.)

iii. “Eligible for day training” means a level of functioning pro-
foundly below age expectations whereby on a consistent basis the
pupil is *[capable}* *incapable* of giving evidence of understanding
and responding in a positive manner to simple directions expressed
in the child’s primary mode of communication and cannot in some
manner express basic wants and needs.

6-11. (No change.)

6:28-3.6 Individualized education program

(a)-(b) (No change.)

(c) The basic plan of the individualized education program shall
be developed with the participation of the parent(s) and members
of the district board of education child study team who have partici-
pated in the evaluation and any additional persons required to attend
the meeting according to N.J.A.C. 6:28-2.3(h).

(d) When a pupil has been classified as eligible for speech-language
services or the schoo! physician has determined an educationally
handicapped pupil needs home instruction, the individualized educa-
tion program meeting shall be as follows: .

I. For pupils classified as eligible for speech-language services, the
meeting shall be attended by the parent(s) and, when appropriate,
the pupil. The speech correctionist or speech-language specialist shall
attend.
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2. Other certified school personnel and the principal or designee
may participate in the meeting.

3. When an educationally handicapped pupil has been determined
by the school physician to need home instruction, a meeting shall
be conducted to review and revise the individualized education pro-
gram according to N.J.A.C. 6:28-3.6()).

(e) The basic plan of the individualized education program shall
include, but not be limited to:

1. (No change.)

2. A statement of current educational status, which describes the
pupil’s present levels of educational performance and adaptive behav-
ior, including academic achievement, cognitive functioning, personal
and social development, physical and health status, and where ap-
propriate, language proficiency, communication style, physical
education and recreation needs, prevocational, vocational and self-
help skills;

3.-4. (No change.)

5. A description of the pupil’s educational program which
includes:

i.-tii. (No change.)

iv. A description of exemptions from regular education program
options including testing programs, core course proficiencies and
State and local graduation requirements which includes a rationale
for the exemptions;

v.-vi. (No change.)

vii. For educationally handicapped pupils age 14 and over, goals
and objectives which describe the preparation of the pupil for one
or more of the following post-secondary areas, as appropriate: educa-
tional programs, vocational programs, work settings, or independent
living according to N.J.A.C. 6:28-4.7(b);

viii.-x. (No change.)

xi. A statement describing the roles of special school personnel and
their responsibilities for implementing the various aspects of the
individualized education program;

xii. The criteria, procedure and schedule to determine if the pupil’s
goals and objectives are being met; and

xiii. Any exemptions from local disciplinary policies and/or
procedures.

(f)-(G) (No change.)

(k) Signatures of those persons who participated in the develop-
ment of the individualized education program shall be maintained
and a copy of the individualized education program shall be provided
to the parent(s) in their native language according to N.J.A.C.
6:28-2.4.

(1)-(m) (No change.)

(n) School personnel, adult pupils and the parent(s) of an educa-
tionally handicapped pupil shall be allowed to use an audio-tape
recorder during the individualized education program meetings.

6:28-3.7 Reevaluation

(a) A reevaluation and, if the pupil will remain classified, an indi-
vidualized education program shall be completed within three years
of the date of the previous classification. Reevaluation shall be con-
ducted sooner if conditions warrant or if the pupil’s parent(s) or
teacher request the reevaluation.

1.-4. (No change.)

5. When the reevaluation is completed those members of the dis-
trict board of education child study team who have participated in
the reevaluation shall attend a meeting according to N.J.A.C.
6:28-2.3(h) to determine eligibility and if the pupil remains eligible
for special education and/or related services, the basic plan of the
individualized education program shall be developed.

6:28-3.9 Services to pupils in programs operated by the State of
New Jersey
(a) For a pupil classified as eligible for day training attending an
approved day program, the district board of education shall provide
the services according to N.J.A.C. 6:28-3.2 through 3.7.
(b)(c) (No change.)
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6:28-4.1 General requirements

(a)-(h) (No change.)

(i) When the individualized education program of an educationally
handicapped pupil does not describe any restrictions, the pupil shall
be included in the regular school program provided by the district
board of education.

I. When instruction in health, physical education, industrial arts,
fine arts, music, home economics and other regular education pro-
grams, intramural and interscholastic sports, nonacademic and ex-
tracurricular activities is provided to groups consisting solely of
educationally handicapped pupils, the size of the groups and the age
range shall conform to the requirements for special class programs
described in this subchapter.

(j)-(k) (No change.)

6:28-4.2 Program options

(a) Educational program options include the following:

1.-6. (No change.)

7. An approved private school for the handicapped in the con-
tinental United States, when it is not appropriate to provide services
according to (a)l through 6 above. Placement in an approved private
school for the handicapped shall only be made with the prior written
approval of the Department of Education through its county office;

8. Individual instruction at home or in other appropriate facilities
with the prior written approval of the Department of Education
through its county office, only when it is not appropriate to provide
a special education program for an educationally handicapped pupil
according to N.J.A.C. 6:28-4.5; and

9. An accredited nonpublic school which is not specifically ap-
proved for the education of educationally handicapped pupils accord-
ing to NJ.A.C. 6:28-6.5.

6:28-4.4 Program criteria: special class programs, secondary,
vocational and vocational rehabilitation

(a) Special class programs shall meet the following criteria:

1.-2. (No change.)

3. Depending on the educational handicap(s) of the pupils as-
signed to the special class program, the special class teacher shall hold
certification as teacher of the handicapped, teacher of blind or
partially sighted, and/or teacher of the deaf or hard of hearing;

4.-7. (No change.)

(b) Secondary special class programs shall meet the following
criteria:

1. Programs shall be in schools in which any combination of
grades six through 12 are contained;

2. An educationally handicapped pupil enrolled on the register of
a secondary special class program shall receive a minimum of three
instructional periods with the certified teacher(s) of the handicapped
who maintains primary instructional responsibility for the pupil;

3. In secondary special class programs where the organizational
structure is departmentalized for general education pupils:

i. Enrollment in secondary special class programs may be in-
creased by one-half the maximum class size for pupils with the same
classification as noted in (a)6 above;

ii. For instructional purposes:

(1) In all class groups comprised of pupils with a single classi-
fication, class sizes shall be according to (a)6 and 7 above; and

(2) In all class groups comprised of pupils with mixed handicaps,
the group shall be limited to eight educationally handicapped pupils;

4. In addition to the requirement of (b)2 above, instruction may
be provided in the following settings, as appropriate:

i. (No change.)

ii. A regular education class instructed by a subject area teacher.

(1) The number of educationally handicapped pupils enrolled on
a special class register who can attend any given instructional period
in such classes shall be limited to four if program modification is
required; and

5. For class groups comprised of pupils with mixed handicaps, the
maximum class size may be increased by no more than one-third with
the addition of an aide.

(c)-(d) (No change.)
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6:28-4.5 Program criteria: home instruction

(a) For pupils determined by the school physician to need confine-
ment at their residence for at least a two week period of time, home
instruction shall meet the following criteria:

1.-4. (No change.)

5. The pupil shall receive a program that meets the requirements
of the district board of education for promotion and graduation.
Educationally handicapped pupils may be exempted in their individ-
valized education program according to N.J.A.C. 6:28-3.6(¢)5iv;

6.-7. (No change.)

(b) A pupil classified as educationally handicapped shall have his
or her individualized education program implemented through one
to one instruction at home or in another appropriate setting when
it can be documented that no other program option is appropriate
at that time.

1. (No change.)

2. Approval may be obtained for a maximum of 60 calendar days
at which time renewal of the request may be made. Each renewal
of the approval may be granted for a maximum of 60 calendar days.

3.-4. (No change.)

(c) Instruction provided for pupils confined to a hospital, con-
valescent home or other medical institution for at least a two week
period of time and determined by the school physician to need home
instruction or classified by the child study team as educationally
handicapped, shall meet the following criteria:

1. Instruction shall be provided by a district board of education,
educational services commission, State-operated facility or jointure
commission at the pupil’s place of confinement;

2. (No change.)

3. Individualized instruction shall be provided through either:

i. (No change.)

ii. Instruction to small groups. The number of hours of instruction
for the group shall be determined by multiplying the number of pupils
in the group by five. The pupil to staff ratio shall not exceed the
limit set by NJ.A.C. 6:28-4.4(a)6; or

iii. (No change.)

6:28-4.6  Exceptions

(a) Exceptions to the requirements of this chapter shall be:

1.-2. (No change.)

3. Regarding length of school day and/or the academic year or
class size or classification according to N.J.A.C. 6:28-4.4(a)6 or age
range according to N.J.A.C. 6:28-4.4(a)4 or required hours or periods
of instruction. An exception shall not be required regarding the
provision of an extended academic year program.

6:28-4.7 Transition

(a) Transition from an elementary program to the secondary pro-
gram shall be determined by factors including number of years in
school; social, academic and vocational development; and chrono-
logical age. This determination shall be specified in the pupil’s indi-
vidualized education program according to N.J.A.C. 6:28-3.6.

(b) For educationally handicapped pupils age 14 and over, plan-
ning for transition to adulthood shall include the following:

1. The individualized education program shall include goals and
objectives which describe the preparation of the pupil for one or more
of the following post-secondary areas, as appropriate: educational
programs, vocational programs, work-settings or independent living;

2. Initial evaluation or reevaluation shall include assessment(s) to
determine appropriate post-secondary outcomes;

3. The case manager shall be responsible for transition planning;

4. The individualized education program shall designate the per-
son(s) responsible to serve as a liaison to post-secondary resources
and make referrals to the resources as appropnate; and

5. Post-secondary resource professionals shall be included in meet-
ings according to N.J.A.C. 6:28-2.3(h) as appropriate.

6:28-4.8 Diplomas and graduation

(a) An educationally handicapped pupil who entered a high school
program in September 1981 or thereafter shall meet the high school
graduation requirements according to N.J.A.C. 6:8-7, unless ex-
empted in his or her individualized education program with the
written approval of the chief school administrator. The individualized
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education program must specifically address these graduation re-
quirements. The individualized education program shall specify
which requirements would qualify the educationally handicapped
pupil for a State endorsed diploma issued by the school district
responsible for his or her education.

(b)-(e) (No change.)

6:28-5.1 General requirements

(a) Clinics and agencies approved by the Department of Education
may provide those contracted services to district boards of education
delineated in this subchapter.

(b)-(d) (No change.)

6:28-5.2 Approval procedures

(a) Annual approval of clinics and agencies shall require, but not
be limited to, submission and evaluation of the following:

1.-2. (No change.)

3. A list of professional staff who will provide services which
indicates each individual’s certification or license and the function
he or she will fulfill;

i.-ii. (No change.)

iii. Professional staff employed by a clinic or agency who work
full time according to N.J.A.C. 6:3-1.13 for a district board of educa-
tion shall not provide service for the clinic or agency during the hours
of that individual’s public school employment; and

iv. (No change.)

4.-5. (No change.)

6. Assurance of an adequate accounting system according to gen-
erally accepted accounting principles;

7. Assurance of a system for the collection, maintenance, confiden-
tiality and access of pupil records which is according to N.J.A.C.
6:3-2; and

8. Assurance of the maintenance of a log, which includes but shall
not be limited to, a list of services provided indicating the date, time,
location and professional staff providing the service.

SUBCHAPTER 6. SERVICES IN NONPUBLIC SCHOOLS

6:28-6.1 General requirements for programs and services provided
under N.J.S.A. 18A:46A-1] et seq. and 18A:46-19.1 et seq.

Recodify existing (b)~(d) as (a)-(c) (No change in text.)

6:28-6.2 Provision of programs and services provided under
N.J.S.A. 18A:46A-] et seq. and 18A:46-19.] et seq.

(a)-(e) (No change.)

(f) Personnel providing a program or service under this subchapter
shall meet appropriate certification requirements. Personnel shall not
be employed by the nonpublic school in which the pupil is enrolled
with the exception of personnel providing the types of instruction
listed in N.J.A.C. 6:28-5.1(c)2ii and iii.

(8-() (No change.)

6:28-6.3 Fiscal management provided under N.J.S.A. 18A:46A-1 et
seq. and 18A:46-19.1 et seq.
(a)-(d) (No change.)

6:28-6.4 End of the year report provided under N.J.S.A. 18A:46A-1
etseq. and 18A:46-19.1 et seq.
(a)-(b) (No change.)

6:28-6.5 Placement in accredited nonpublic schools which are not
specifically approved for the education of handicapped
pupils

(a) According to N.J.S.A. 18A:46-14, educationally handicapped
pupils may be placed in accredited nonpublic schools which are not
specifically approved for the education of handicapped pupils with
the consent of the Commissioner or by an order of a court of
competent jurisdiction.

(b) The Commissioner’s consent shall be based upon certification
by the district board of education that the following requirements
have been met:

1. The nonpublic school is accredited. Accreditation means the on-
going, on-site evaluation of a nonpublic school by a governmental
or independent educational accreditation agency which is based upon
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written evaluation criteria that address educational programs and
services, school facilities and school staff;

2. A suitable special education program pursuant to N.J.S.A.
18A:46-14a, b, c, d, e, f, g or h cannot be provided to this pupil;

3. The most appropriate placement for this pupil is this nonpublic
school,;

4. The program to be provided *[will]* *shall* meet the require-
ments of the pupil’s individualized education program;

5. The pupil shall receive a program that meets all the require-
ments of a thorough and efficient education as defined in N.J.S.A.
18:7A-5¢c, d, e, f, and g and as implemented in N.J.A.C. 6:8-2.2,
6:8-4.3(a)3i(3) (A), (B) and (C), 3iii, iv and v, 5ii, 6i and ii, 6:8-6.1(a),
6:8.7-1(c)1 and (d)]. These requirements shall be met except as the
content of the program is modified by the individualized education
program based on the educational needs of the pupil or if an excep-
tion is granted according to N.J.A.C. 6:28-4.6 or if an exemption is
granted according to N.J.A.C. 6:28-3.6(¢)Siv.

6. The pupil shall receive a comparable program to that required
to be provided by the local district board of education according to
N.J.S.A. 18A:35-1, 2, 3, 5, 7 and 8, 18A:40A-1, 18A:6-2 and 3,
18A:58-16, N.J.A.C. 6:29-*[7.1, 6:29-9.6]* *4.2 and 6.6* and 6:28-1,
2, 3, and 4. These requirements shall be met except as the content
of the program is modified by the individualized education program
based on the educational needs of the pupil or if an exception is
granted according to N.J.A.C. 6:28-4.6 or if an exemption is granted
according to N.J.A.C. 6:28-3.6(e)5iv.

7. The nonpublic school provides services which are nonsectarian;

8. The nonpublic school complies with all relevant State and feder-
al antidiscrimination statutes;

9. Written notice has been provided to the pupil’s parent(s) regard-
ing this placement which has included that:

i. The nonpublic school is not an approved private school for the
handicapped and that the local school district assumes the ongoing
monitoring responsibilities for the pupil’s program;

ii. No suitable special education program could be provided to this
pupil pursuant to N.J.A.C. 18A:46-14; and

iii. This is the most appropriate placement available to this pupil;

10. The placement is not contested by the parents; and

I1. The nonpublic school has been provided copies of N.J.A.C.
6:28, NJ.A.C. 1:6A and NJA.C. 6:3-2.

(c) *[The Commissioner’s consent granted as part of a final de-
termination in a due process hearing may be granted when:]* *In
a due process hearing, the authority of the Commissioner to consent
to a placement in an accredited non-public school shall be delegated
to the Administrative Law Judge assigned to the case when:*

1. The Administrative Law Judge *[of the Office of Administrative
Law]* makes a factual determination that the certifications in
N.J.A.C. 6:28-6.5(b) are met. *[If this is determined, the district
board of education shall be responsible for monitoring the pupil’s
placement at least annually to ensure the program’s ongoing com-
pliance with N.J.A.C. 6:28-6.5(b)]*; or

2. The district board of education and the parent(s) agree to a
settlement of the matter which would include placement under *[P.L.
1989, c.152]* *N.J.S.A. 18A:46-14* and the Administrative Law
Judge *[, on behalf of the Commissioner grants consent.]* *approves
the settlement.* *[Such consent]* *Approval* may be granted if the
district board of education makes the certifications in N.J.A.C.
6:28-6.5(b). A copy of the signed consent application shall be at-
tached to the settlement agreement and forwarded by the district
board of education to the Department of Education through its
county office.

(d) The district board of education shall be responsible to monitor
the pupil’s placement at least annually to ensure the program’s ongo-
ing compliance with the certifications.

6:28-7.1 General requirements

(a)-(g) (No change.)

*[(h) To provide a program of service under this subchapter, all
professional personnel shall hold the appropriate New Jersey
certification according to N.J.A.C. 6:11, commensurate with their
assignments with the exception of personnel appointed prior to De-
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cember 1, 1990 in the positions of director, executive director, assis-
tant director, administrative assistant to the director and business
manager.]*

6:28-7.4 Responsibilities of district boards of education

(a) The educational program of a handicapped pupil provided
through contractual agreements as described in N.J.A.C. 6:28-7.1(a)
shall be considered the educational program of the district board of
education. The district board of education shall be responsible for
the services required in N.J.A.C. 6:28-3.

L. For pupils placed in programs described in N.J.A.C. 6:28-7.1(a),
representative(s) of the program and the district board of education
shall participate in any meeting(s) according to N.J.A.C. 6:28-2.3(h).

6:28-8.1 General requirements

(a)-(g) (No change.)

(h) All education programs with the exception of home instruction
shall be provided for at least four hours per day and no fewer than
180 days each year.

(i)-(m) (No change.)

(n) For pupils in State facilities who do not have identifiable
districts of residence as defined by N.J.S.A. 18A:7B-12, the Depart-
ments of Human Services and Corrections through their Offices of
Education shall adopt policies and procedures for high school gradu-
ation requirements in accordance with N.J.A.C. 6:8-7.1. Those poli-
cies and procedures shall be submitted to the Commissioner of
Education for approval.

(o) Upon certification by the Department of Human Services or
Corrections Office of Education that a pupil has succcessfully com-
pleted the graduation requirements, the Commissioner of Education
will issue a State endorsed high schoo! diploma to the pupil through
the Department of Human Services or Corrections as appropriate.

6:28-8.4 Provision of programs

(a)-(b) (No change.)

(c) All professional staff shall be appropriately certified to func-
tion in their area of assignment and their certification shall be on
file in the respective department’s education office and in the ap-
propriate county office of the Department of Education.

1.-2. (No change.)

(d)(f) (No change.)

(g) For those pupils placed in day training centers, the Department
of Human Services shall:

1. Provide an opportunity for the teacher having knowledge of the
pupil to contribute to the development of the instructional guide
section of the individualized education program according to
N.J.A.C. 6:28-3.6(g), (h) and (i); and

2. (No change.)

(h)-(j) (No change.)

6:28-8.5 Eligibility to receive State funds

(a)-(b) (No change.)

(c) The entitlement shall be forwarded to the Departments of
Corrections and Human Services in two payments, 90 percent on July
1, and 10 percent on April 1. This payment schedule may be modified
by written agreement(s) between the Commissioner of Education and
the Commissioners of Corrections and/or Human Services. These
payments may be withheld pursuant to N.J.S.A. 18A:7B-5.

6:28-8.6 Program review and approval

(a) Annually the Departments of Corrections and Human Services
shall submit for approval detailed education program plans and
budgets for all programs and services under their jurisdiction in a
format prescribed by the Commissioner of Education.

(b) The Department of Education shall review educational pro-
grams provided by the Departments of Corrections and Human
Services for compliance with New Jersey Statutes Annotated, New
Jersey Administrative Code and adherence to approved education
program plans and budgets. )

(c) All fiscal information shall be available for audit by the De-
partment of Education.
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6:28-9.2 Complaint investigation

(a) The Director of the Division of Special Education or his or
her designee(s) shall be responsible for reviewing, investigating and
taking action on any signed, written complaint of substance regarding
the provision of special education and/or related services covered
under this chapter. The Division of Special Education in conjunction
with the county office of education, shall complete an investigation
within 60 calendar days after a written complaint is received.

(b)-(d) (No change.)

6:28-10.1 General requirements

(a)-(c) (No change.)

(d) The Department of Education, in consultation with the De-
partments of Health and Human Services and the Developmental
Disabilities Council, shall:

I. Monitor and review annually the programs and services of each
funded early intervention program according to N.J.A.C. 6:28-9.1;
and

2. Conduct complaint investigations according to N.J.A.C.
6:28-9.2.

(e)-(k) (No change.)

(1) A due process hearing may be requested in regard to the
provision of programs and services for children below the age of three
according to N.JLA.C. 6:28-2.7.

6:28-11.5 Referral

(a)-(b) (No change.)

(c) The parent(s) of a pupil being considered for referral to a child
study team shall receive written notice according to N.J.A.C.
6:28-3.3(b).

(d) When consent for initial evaluation is withheld, the district
board of education may request a due process hearing according to
NJA.C. 6:28-2.7.

(e)-(j) (No change.)

6:28-11.6 Comprehensive evaluation

(a) After notice of the referral has been provided, the child study
team shall meet to determine the need for a comprehensive evalu-
ation. If it is determined that an evaluation is needed, the child study
team shall write an evaluation plan and designate a case manager.
A determination of the pupil’s communication skills and dominance
in English and the native language shall be completed as part of the
development of the evaluation plan. Consent shall be obtained prior
to conducting the initial evaluation. The purpose of the evaluation
shall be to:

1.-2. (No change.)

(b) The evaluation plan shall include:

1. The specific information to be obtained to assess in all areas
of suspected disability;

2.-5. (No change.)

(c)-(m) (No change.)

6:28-11.11 Program options

(a) Educational program options shall include the following:

1.-8. (No change.)

9. Individual instruction at home or in school, excluding home
instruction for temporary medical reasons, with the prior written
approval of the Department of Education through its county office,
when it is not appropriate to provide a full-time special education
program for an educationally handicapped pupil according to (a)l
through 8 above. The number of hours of instruction provided shall
be according to N.J.A.C. 6:28-4.5(b)4.

(b) The following program criteria shall be met:

1.-2. (No change.)

3. Full-time special class programs shall meet the following
criteria:

i.-v. (No change.)

vi. Depending on the class type designation of the full-time special
education class program, the special class teacher shall hold certifica-
tion as teacher of the handicapped, teacher of blind or partially
sighted or teacher of deaf or hard of hearing.

vii. (No change.)
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6:28-11.12 Full-time class types

(a) Preschool handicapped class types shall meet the following
requirements:

1.-3. (No change.)

4. Age span shall be three years.

5.-7. (No change.)

(b)-(o) (No change.)

(a)
STATE BOARD OF EDUCATION

Vocational and Technical Education Programs and
Standards

Adopted Repeal: N.J.A.C. 6:42
Readoption with Amendments: N.J.A.C. 6:43
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Department of Education; Secretary, State Board of
Education.
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Authority: N.J.S.A. I18A:1-1, 18A:4-10, 18A:4-15, |8A:4-16,
18A:4-24, 18A:4-25, 18A:7A-| et seq., 18A:54-1 et seq., 34:2-21
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97-300 and P.L. 98-524.

Effective Date: August 10, 1990, Readoption; September 4, 1990,
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Summary of Public Comments and Agency Responses:

Ten individuals spoke at the June monthly public testimony session
provided by the State Board of Education and 13 letters (nine were form
letters) with comments were received.

COMMENT: Two commenters suggested that the 200 minute require-
ment for the related class in cooperative vocational education programs
was restrictive and should be reduced, particularly for students in county
vocational schools.

RESPONSE: The co-op pupil cannot be absorbed into a regular voca-
tional course and still obtain instruction directly related to his or her job.
Therefore, the 200 minutes assures specific instruction.

COMMENT: A commenter suggested that the vocational classroom
teacher rather than the cooperative education program teacher was the
individual most qualified to teach the related class.

RESPONSE: The cooperative vocational education program teacher
is the most qualified person, based upon (1) applicable certification and
(2) the coordinator must visit the pupil at the job site to assure that the
“related instruction” is related to the job activities. An individual-
ized training plan for each pupil would assure this and would provide
flexibility.

COMMENT: A commenter recommended that districts be given
authority for determining policy regarding the amount of credit to be
awarded for cooperative vocational education programs.

RESPONSE: On-the-job training (OJT) with classroom instruction
directly related to the job responsibilities is essential to a quality program.
Otherwise, the OJT is nothing more than an after school job and not
an educational experience. N.J.A.C. 6:8-7.1(4)(a) and (c) define the basis
for awarding credit for cooperative vocational education programs,

COMMENT: Two commenters indicated that pupils not in cooperative
vocational education programs can work longer hours and, therefore,
employers are reluctant to hire pupils in cooperative programs. One of
the commenters suggested that extra hours be allowed for marketing
education students.

RESPONSE: Cooperative vocational education is a method of instruc-
tion. It is not a job placement program. The rules are designed to protect
the pupil from injury (most industrial accidents occur when a worker is
fatigued) and from exploitation (extra hours without appropriate com-
pensation). Pupils not in a co-op program are not in a formal educational
program and, therefore, are not subject to the same requirements. How-
ever, all minors (under the age of 18) are subject to New Jersey and
Federal child labor laws and regulations, some of which are more
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stringent than those imposed in an educational program. The pupils are
permitted to work an eight hour day on the weekend, thereby making
up the 33 hours which are currently allowed under existing guidelines.

COMMENT: Four individuals commented on N.J.A.C. 6:43-3.9(c),
which requires the cooperative vocational education teacher to supervise
pupils on the job at least 30 minutes every two weeks and suggested that
it: be eliminated, and require the school to document adequate super-
vision in place of the minute requirement; would limit the number of
students each coordinator could supervise; might require work beyond
the local bargaining unit's established work day; and the frequency and
amount of time used to supervise pupils on the job sites that should be
left to the district.

RESPONSE: The requirement of 30 minutes supervision is consistent
with appropriate contact on the part of the coordinator. The term “super-
vise” can be operationally defined to accommodate employer and coordi-
nator needs. The current proposal provides for appropriate supervision
for co-op students at the job site. The Department would, however,
consider alternatives that would guarantee the safety and quality of
training. The proposed amended rules are focused on quality vocational
education programs that protect pupils from exploitation. While local
contractual agreements are the responsibility of the district board of
education, the Department disagrees that the frequency and amount of
time used to supervise students on job sites should be left to the district.

COMMENT: One commenter recommended that occupational com-
petencies be developed for all cooperative industrial education areas, as
with any other vocational education program.

RESPONSE: The Department agrees that competencies should be
developed for cooperative industrial education areas.

COMMENT: Two commenters recommended that the Department not
develop occupational competency tests from scratch but make use of
existing tests and work done by other states in measuring competencies.

RESPONSE: The Department is considering all available materials in
the development of competency tests and will be guided by the
Assessment Panel of State and national experts.

COMMENT: One commenter indicated that business and industry
require more of vocational graduates than occupational skills and rec-
ommended that broad attitudinal and educational measures be included
in the full array of skills to be developed and assessed.

RESPONSE: The Department agrees. Employability competencies will
be designed to complement the occupational competencies.

COMMENT: One commenter recommended that occupations for
which vocational pupils are trained must be those requiring longer term
training and preparation, not occupations requiring only brief training.

RESPONSE: The Department agrees. However, special needs pupils
may require a longer period of instruction to master competencies for
some occupations which might require less time for other pupils.

COMMENT: Two individuals commented on the vocational student
organization provisions. One commenter questioned whether teachers
had to join vocational student organizations, who paid the cost and
whether the district board of education had any say in the matter. The
other commenter suggested that district boards of education should be
required to pay dues for student memberships in the organizations.

RESPONSE: District boards of education may pay all costs associated
with vocational student organizations, if they so choose. In many cases,
students pay partial costs and raise other funds through chapter functions.
Teachers, as chapter advisors and chaperones, support vocational student
organization activities but do not have to join. The Department disagrees
that districts should be required to pay students’ dues; it is the district
board of education’s prerogative to pay dues or not.

COMMENT: One commenter expressed strong support for the rule
provisions for occupational competencies, tests and job placement stan-
dards, saying they will enhance occupational training and facilitate coop-
cration between vocational schools and the New Jersey Department of
Labor’s Jobs New Jersey Programs.

RESPONSE: The Department agrees that occupational competencies,
competency testing and job placement standards will enhance occupa-
tional training accountability consistent with the policy direction of the
State Employment and Training Commission.

COMMENT: One commenter indicated that most comprehensive high
schools do not track students and follow-up surveys would be inaccurate
or inconsistent.

RESPONSE: All vocational pupils should be identified by applying the
rule definition of ‘‘vocational pupil.”” Once identified, those pupils could
be included in follow-up surveys.
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COMMENT: One commenter recommended that, before graduation,
all students 18 years of age or older authorize the Department to contact
their employers in the future to determine the extent to which the em-
ployers found the students adequately prepared for their occupations. The
Department should survey the employers, evaluate and summarize
responses and report the results to school districts.

RESPONSE: The Department agrees. It is important for program
improvement purposes to know how well pupils are doing on the job.
The Department will conduct employer surveys to determine employer
satisfaction with the job performance of vocational school program com-
pleters as provided in N.J.A.C. 6:43-3.19, Statewide data bank.

COMMENT: Sixteen individuals, including nine who sent form letters,
commented on the job placement standards at N.J.A.C. 6:43-7, stating
that the standards were as yet undefined and should not be the only
measure of accountability. One commenter suggested that such standards
fail to take into consideration job mobility.

RESPONSE: The job placement standards recommended by the Com-
mission on Employment and Training will be made taking into consider-
ation all relevant factors including job mobility, if it is a factor. Further,
there is concern for cost effectiveness of occupational training due to
limited resources.

COMMENT: A commenter recommended that credit for pupils enter-
ing full-time postsecondary education should not be limited to education
related to the vocational or technical field in which the pupil was
prepared.

RESPONSE: The Department does not agree. Training cost effective-
ness must be a consideration. Random placement suggests inappropriate
planning.

COMMENT: A commenter expressed concern that the only measure
of the success of a business education program will be the count of
vocational students.

RESPONSE: The Department disagrees. There are many ways districts
can measure the success of nonvocational pupils in business education
courses, including performance assessment.

COMMENT: Ten commenters, including nine who sent form letters,
reported that most skills and competencies learned in business education
are used for avocational purposes. The vocational students should be
measured separately from the avocational students but most com-
prehensive high schools do not place students in tracks.

RESPONSE: The Department agrees and believes there is no conflict
for students taking vocational courses for avocational or occupational
purposes. Yocational students taking a sequence of courses for occupa-
tional placement must be measured.

COMMENT: One commenter was concerned about the negative im-
pact placement standards will have on some vocational programs that
might be forced to close as a result of low job placement rates.

RESPONSE: The rules recognize six categories which will count as job
placements and allows for program improvement, where necessary. Dis-
tricts have up to four years to work out and implement a remediation
plan if rates are low.

COMMENT: A commenter suggested that variables are too vague for
determination of program deficiency.

RESPONSE: The Department disagrees. Flexibility has been built into
the process to accommodate unique problems and solutions.

COMMENT: A commenter reccommended that the State should con-
sider 15 hours of work a week as enough to count as a valid placement
and that 20 hours a week was too high.

RESPONSE: The Department disagrees. The 20 hour limit is reason-
able.

COMMENT: Two commenters suggested that proposed job placement
standards ignore the importance of student success, as a result of the
vocational education experience, in other trade or educational areas than
that for which training was provided. ANl students cannot make per-
manent career decisions in high school. Many are successful in the labor
market as a result of the vocational education experience, but not in the
specific field for which they were trained.

RESPONSE: The rules recognize job placement as a major factor for
measuring the success of vocational education programs. The job place-
ment standards apply to districts which train vocational pupils for paid
occupations. The rules also recognize many factors and indicators which
may influence job placement rates. Pupil success in occupations not
related to their training could be one factor influencing a district’s place-
ment data. Training cost effectiveness remains a concern.

COMMENT: A commenter suggested that the use of job placement
standards constitutes the application of a standard that is different from
other educational institutions.
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RESPONSE: The Department agrees. Vocational education is different
from purely academic preparation. Vocational schools are directly ac-
countable for the success of pupils in business and industry.

COMMENT: Three commenters addressed the program and course
approval process. One commenter suggested that, while the rules require
district boards of education to request recommendations from the private
industry council when establishing new vocational courses, decisions on
courses offered should be left to the district. The rules requirement would
slow the procedure.

RESPONSE: The Department disagrees that determination of voca-
tional program need should be left solely to district boards of education.
Federal and State legislation intends for coordination of labor and educa-
tion agencies for educating workers to meet projected labor market de-
mands for a stronger work force. Decisions will be made carefully and
within established timelines, taking into consideration all relevant data
for meeting instructional needs and labor market supply/demand.

COMMENT: The same commenter asked what the criteria were for
approval or non-approval.

RESPONSE: The Vocational Education Program Review Panel will
determine criteria for course approval or disapproval.

COMMENT: A commenter expressed concern that private industry
councils will have power over approval of a general, broad-based business
course.

RESPONSE: The private industry councils will make recommen-
dations regarding the need for vocational courses in their labor market
areas. They will not have authority to approve or disapprove requests
to operate new courses or programs.

COMMENT: A commenter questioned whether it is realistic to believe
that a group of people from around the state really knows what the
specific needs are for every school district in New Jersey.

RESPONSE: The Vocational Education Review Panel will include
representatives from business; industry; education; State agencies respon-
sible for data collection, planning and economic development; and the
Commission on Employment and Training. While their recommendations
will include a review of the local private industry council’s and the county
superintendent’s advice, their broad perspective on local, regional and
statewide occupational supply and demand will ensure that district boards
of education do not unnecessarily duplicate vocational education courses
or programs.

Summary of Agency-Initiated Changes:

AtN.J.A.C. 6:43-1.2, the Department corrected punctuation by adding
a comma after “‘chapter.” In definitions of ‘‘health occuation education,”
*‘technical education” and “‘trade and industrial education,” hyphens at
“entry-level” were deleted for consistency.

AtN.J.A.C. 6:43-2.2, the Department made technical changes that were
inadvertently overlooked prior to proposal. The term student was
changed to pupil and references to education programs added.

At N.J.A.C. 6:43-3.13(d)2i, the Department added a rule cross referen-
ce for clarification as requested by the State Board.

At N.J.A.C. 6:43-3.17(b), the Department lower-cased the word “na-
tional”.

At NJ.A.C. 6:43-3.19 the Department added *'s” to “board” and
changed “deliveries” to *‘deliverers” to correct typing errors and changed
“These™ to “The” for consistency.

At N.J.A.C. 6:43-8.2(4), the Department added . . . their recommen-
dation . .." to sentence for clarification.

Full text of the readoption with amendments follows (additions to
proposal indicated in boldface with asterisks *thus*; deletions from
proposal indicated in brackets with asterisks *[thus]*).

CHAPTER 43
VOCATIONAL AND TECHNICAL EDUCATION PROGRAMS
AND STANDARDS

SUBCHAPTER 1. DEFINITIONS

6:43-1.1 Scope and purpose

This chapter specifies standards and procedures regarding voca-
tional and technical education programs, specifically in the areas of:
instruction; contracting between district boards of education; pro-
grams and services for handicapped pupils and for pupils whose
achievement in vocational education programs is limited because of
temporary academic or economic factors; private nonprofit school
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pupil participation; an accountability system including competencies,
testing and job placement standards; improved planning; and pro-
gram and course approval. To assure standards and procedures, the
Commissioner of Education and the State Board of Education have
developed these rules in conformity with relevant Federal and State
statutes concerning public education, vocational education, county
vocational schools, child labor, private industry councils and the
Commission on Employment and Training.

6:43-1.2 Words and phrases defined

The following words and terms, when used in this chapter*,* shall
have the following meanings unless the context clearly indicates
otherwise:

“Academically or economically limited pupil” means a pupil (other
than a handicapped pupil) who, because of economic or academic
reasons, requires temporary special services and assistance in order
to succeed in vocational education programs, including:

1. Pupils who are members of economically limited families;

2. Migrants;

3. Pupils who have limited English proficiency; and

4. Pupils who are dropouts from, or who are identified as potential
dropouts from, secondary school.

“Act” means the Carl D. Perkins Vocational Education Act, P.L.
98-524.

“Agriculture/agribusiness education’ means a program of instruc-
tion that provides pupils with the skills and knowledge for entry
*[-]*level employment in horticulture, production agriculture,
agribusiness, agricultural processing, agricultural mechanics, natural
resources and small animal care occupations.

*Alternate plan” means an educational plan prepared by the dis-
trict board of education responsible for the pupil, and shall include
educational activities in replacement of the on-the-job training por-
tion of cooperative vocational education during a temporary period
of unemployment.

“A temporary period of unemployment” is a period of time that
will not exceed 20 school days.

“Apprentice’” means an employee of legal working age who meets
the qualifications established by the apprentice sponsor and who is
employed under a written agreement which provides that related
training and on-the-job experience received be in accordance with
approved standards of apprenticeship.

“Business education” means a program of instruction that
provides pupils with the skills and knowledge needed for
entry*[-]*level employment in a business career and the basic busi-
ness skills and knowledge needed by all individuals in order to func-
tion effectively in society.

“Career orientation education™ means programs such as employ-
ment orientation, industrial arts and other programs which assist
students to clarify career goals, explore career possibilities, develop
employability skills and make the transition between school and
work. Emphasis is on awareness of self, careers, technology, problem
solving, consumerism and preparation for appropriate career and
education-related decision making.

*“*Commissioner’” means the Commissioner, New Jersey State De-
partment of Education.

“*Commission on Employment and Training” means the State
commission established under P.L. 1989 ¢.295 to develop and assist
in the implementation of a State employment and training policy with
the goal of creating a coherent, integrated system of employment and
training programs and services which, in concert with the efforts of
the private sector, will provide each citizen of the State with equal
access to the learning opportunities needed to attain and maintain
high levels of productivity and earning power.

“Cooperative vocational education program” means a method of
instruction by which pupils, through a written training agreement
between the school and employers, receive on-the-job training and
related vocational instruction, by the alternation of related classroom
instruction with regularly scheduled part-time paid employment in
an approved occupational field.

“Course” means an organization of subject matter and related
learning experiences designed to meet a vocational objective provided
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for the instruction of pupils on a systematic basis, usually for a
predetermined period of time.

*“Handicapped individual” means a pupil who requires special
education and related services and who cannot succeed in the regular
vocational education programs without special educational as-
sistance.

“Health occupations education’ means a program of instruction
that provides pupils with the skills and knowledge needed for
entry*[-]*level employment in the health care industry, including skill
development in direct patient care, health maintenance and sup-
portive service occupations.

“Home economics and consumer education” means a program of
instruction that provides pupils with the skills and knowledge needed
for the unpaid occupation of homemaking and skills and knowledge
needed for entry level paid employment in home economics-related
occupations.

“Local area vocational school district” means a school district
which complies with the requirements set forth in N.J.A.C. 6:46-2.

“Marketing education” means a program of instruction that
provides pupils with the skills and knowledge needed for entry level
employment in management, merchandising and marketing of goods
and services.

“Qccupational competencies” means the essential elements of
vocational programs, the knowledge and skills pupils must master
for specific entry level jobs in the fields of their choice.

“Postsecondary educational institution” means an institution legal-
ly authorized to provide postsecondary education within the State.

“Private industry council’” means the council established under the
Job Training Partnership Act (P.L. 97-300) to provide policy guid-
ance for, and exercise oversight with respect to, all employment and
training programs within its labor market area in partnership with
units of local government. The private industry council includes
representatives of private sector businesses, educational agencies,
organized labor, rehabilitation agencies, community-based organiza-
tions, economic development agencies and the public employment
service.

“Private vocational school” means a business enterprise operated
either for profit or not-for-profit which maintains a place of business
within the State of New Jersey and which:

1. Solicits pupils from the general public:

2. Charges tuition and/or other fees;

3. Offers instruction to a group or groups of four or more pupils
at one time; and

4. Offers preparatory instruction to pupils for entry level employ-
ment or for upgrading in a specific occupational field. The occupa-
tional fields include those listed in the Classification of Instructional
Programs (C.I.P.) requiring less than a baccalaureate degree. This
document is available from the United States Department of Educa-
tion, Office of Educational Research and Improvement, Center for
Educational Statistics, 400 Maryland Avenue, S.W., Washington,
D.C. 20202.

“Program improvement plan” means a written document covering
a two-year period describing how the district will mobilize resources
and act to overcome program deficiencies which have resulted in
below minimum job placement rates.

“Related instruction™ means one or more courses in a school in
which the cooperative vocational education pupil acquires concepts,
competencies, understanding, and attitudes appropriate to training
station assignments, occupational program areas and career objec-
tives.

*Review panel”” means the Vocational Education Program Review
Panel established by the Commissioner of Education to assess the
State’s needs for new programs based upon labor market demand,
advise on the continuation of programs, review job placement stan-
dards, and provide recommendations for the State Plan.

“State Council” means the New Jersey Council on Vocational
Education established in accordance with the Carl D. Perkins Voca-
tional Education Act, P.L. 98-524,

“State Plan™ means the State Plan for Vocational Education.

“Technical education” means a program of instruction that
provides pupils with the skills and knowledge needed for
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entry*[-]*level employment and/or entry into post-high school
education programs which require relatively complex and detailed
information, considerable proficiency in college preparatory math-
ematics and the extensive application of laboratory physical science.

“Technology education” means a comprehensive action-based
educational program concerned with the evolution, utilization, and
significance of technology and its impact on industry, including its
organization, personnel, systems, techniques, resources, products,
and sociocultural aspects. Technology education emphasizes career
and self-awareness, consumer knowledge, consequences of tech-
nology, creative problem-solving techniques, understanding of tech-
nical systems, application of science, mathematics and computers,
activity oriented experiences in technology, and an interdisciplinary
approach to education.

“Trade and industrial education’ means a program of instruction
that provides pupils with the skills and knowledge needed for
entry*[-]*level employment in a specific trade or service occupation.

“Unemployed individual™ means a vocational pupil who is not
working.

“Vocational /career guidance and counseling” means those pro-
grams which pertain to the body of subject matter and related tech-
niques and methods organized for the development in individuals of
career awareness, career planning, career decision making, placement
skills, and knowledge and understanding of local, State and national
occupational, educational, and labor market needs, trends, and op-
portunities which assist them in making and implementing informed
educational and occupational choices.

“Vocational education” means organized educational programs
which are directly related to the preparation of individuals for paid
or unpaid employment in such fields as agriculture/agribusiness,
business occupations, health occupations, home economics, market-
ing occupations, technical occupations, and trade and industrial oc-
cupations or for additional preparation for a career in such fields
and in other occupations requiring less than a baccalaureate or ad-
vanced degree. Vocational student organization activities are an inte-
gral part of the programs.

“Vocational pupil”’ means that pupil enrolled in a sequence of
vocational education courses leading to certification of competencies
for occupational placement.

“Vocational student organizations” means those organizations for
pupils enrolled in vocational education programs and industrial arts/
technology education programs which engage in activities as integral
parts of the appropriate instructional programs. Such organizations
may have State and national units which complement the develop-
ment of leadership and career-related competencies in vocational
education at the local level.

SUBCHAPTER 2. VOCATIONAL AND TECHNICAL
EDUCATION

6:43-2.1 Vocational and technical education programs

(a) Any vocational and technical education program of less than
college grade shall be conducted within the framework of a State Plan
for Vocational Education approved by the State Board of Education
and accepted by the United States Department of Education.

(b) The balance of vocational funds, which is matched with State
funds and is available at the close of the school year, shall only be
expended for support in the particular field for which such funds were
originally appropriated.

(c) State and Federal funds for activities in any program of voca-
tional education included in N.J.S.A. 18A:54 shall be withheld from
local school districts when it appears to the satisfaction of the Com-
missioner that any of the following conditions exist:

1. The approved courses of study are not carried out;

2. There is exploitation of pupils participating in cooperative voca-
tional education programs, or pupils in cooperative vocational educa-
tion programs are illegally employed or employed under conditions
which do not safeguard the pupils;

3. Teachers are not properly certificated for the subject they are
teaching;
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4. The program is not operated in conformity with the current
State Plan for Vocational Education which has been adopted by the
State Board of Education.

6:43-2.2 General program requirements

(a) The proceeds from the sale or resale of any articles, materials
or services produced in the various classes and shops maintained
under a vocational program of any district shall be accounted for
and credited to the vocational account of that district.

(b) (No change.)

(c) No application for State or Federal aid shall be approved until
the annual financial and statistical reports on activities in any pro-
gram of vocational education have been filed with the Commissioner.

(d) No application for State or Federal aid shall be approved
unless the adequacy and suitability of the equipment for carrying out
the courses of study in any program of vocational education has been
approved by the Commissioner.

(e) It shall be the duty of every district board of education main-
taining courses in any program of vocational education to provide
all equipment, mechanical and electrical, now in service or which may
hereafter be placed in service in such courses, with guards or other
protective devices which shall meet the safety standards specified in
N.J.AC. 6:53.

(f) (No change.)

(g) District boards of education shall not establish or conduct any
courses included in the State Plan for Vocational Education unless
such courses conform to the requirements included in the current
approved State Plan for Vocational Education and are approved by
the State Board of Education.

(h) In any school district in which there is a plan of cooperation
whereby the pupils spend part time in school and part time in employ-
ment, the district board of education shall submit for the approval
of the Commissioner plans for protecting the pupils from illegal
employment and exploitation. Pupils participating in these cooperat-
ive vocational education programs shall receive wages commensurate
with wages paid to other employees for similar work, and shall be
protected by provisions of the Workers’ Compensation Act and any
other acts of the State pertaining to such training and employment.

(i) School districts in which shared-time and full-time vocational
education classes are in operation shall maintain an approved medi-
cal inspection service for applicants for admission to such schools
and classes.

(j) It shall be the duty of the medical inspector to report immedi-
ately to the principal of any school in the district on any pupil whose
physical condition may affect the pupil’s safety or health while enrol-
led in vocational education, or which may prevent the pupil from
obtaining regular employment.

(k) All full-time *[students]* *pupils* in approved vocational*[-]*
*and technical *[preemployment]* *education* programs shall be
entitled to State aid as prescribed by law or rule of the State Board
of Education. This rule clarifies the status of practical nurse *[stu-
dents}* *pupils* and other older *[students]* *pupils* who are enrol-
led full*-*time in day school *{programs in]* vocational*[-]* *and*
technical *[schools]* *education programs.*

6:43-2.3 Schools designated as other than full-time day schools

(a) When any school established as other than a full-time day
school meets the criteria in (b) below, it will be eligible for State aid
pursuant to N.J.S.A. 18A:54-9 and 18A:54-32.

(b) Schools established as other than full-time day schools shall
meet the following criteria:

1. The school shall be designated by the district board of education
as an entity separate and distinct from any and all other schools
within the district.

2. The school shall have a curriculum approved by the district
board of education and the county superintendent of schools for each
program offered. Each program shall have as its objective the prep-
aration of shared-time secondary pupils or adults for gainful employ-
ment.

3. The school shall maintain a separate register. The school may
use either the Department of Education’s New Jersey School Register
or the New Jersey Adult High School Register format.
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4. The building(s) shall be approved by the New Jersey State
Department of Education, Bureau of Facility Planning Services.
When the district board of education has designated a facility other
than a school building approvable by the Bureau of Facility Planning
Services, the county superintendent of schoals shall approve the off-
site facility for training in accordance with N.J.A.C. 6:22-3.1.

5. Each school shall have the services of a certificated supervisor
or administrator who shall be present while the school is in session.

6. The program(s) shall provide for the preparation of individuals
for gainful employment requiring other than a baccalaureate or ad-
vanced degree.

7. Buildings approved as either full-time or shared-time day
schools shall not be subdivided within the same time frame for
funding purposes.

8. The laboratory portion of an existing instructional program
housed apart from the basic program shall not be designated as a
separate school.

SUBCHAPTER 3. VOCATIONAL INSTRUCTION

6:43-3.1 Arrangements for instruction

(a) Vocational instruction shall be provided either under public
supervision and control meeting the criteria below, or under contract
with the State Board of Education or a district board of education.

(b) To be under **public supervision and control,” a school or class
shall meet the following criteria:

1. It is organized and operated under the direction of the State
Board of Education or a district board of education responsible for
expenditure of public school funds for vocational education in the
State;

2. Staff of the Department of Education or a district board of
education responsible for vocational education have full charge of:

i. (No change.)

ii. Determining whether pupils qualify for admission to classes;
and

iii. Determining content and organization of courses and cur-
ricula; and

3. Vocational instruction shall be designed to: prepare individuals
for paid or unpaid employment, as semiskilled or skilled workers or
technicians or semiprofessionals in recognized occupations and in
new or emerging occupations; prepare individuals for enrollment in
advanced or highly skilled vocational and technical education pro-
grams; assist individuals in the making of informed and meaningful
occupational choices; or achieve any combination of the above objec-
tives.

6:43-3.2 Vocational education for paid or unpaid employment

(a) Vocational education for paid or unpaid employment includes:

1. Instruction related to paid or unpaid employment in the occupa-
tion or occupations for which the pupils are being trained;

2. Classroom related academic and technical instruction, field,
shop, laboratory, cooperative vocational education, apprenticeship
or other occupational experiences;

3. Instruction provided for entry level employment or instruction
designed to upgrade or update workers in occupational skills and
knowledge in order to enhance stability or upward mobility in em-
ployment; and

4. Remedial or other instruction designed to correct educational
deficiencies or handicaps which prevent pupils from benefiting from
instruction designed to teach competencies in occupations.

6:43-3.3 Advanced, skilled vocational and technical education

(a) Vocational instruction shall be primarily designed to prepare
individuals for employment in a specific occupation. It may also
prepare individuals for enrollment in advanced or highly skilled
postsecondary vocational and/or technical education programs.

(b) An approved secondary technical education program includes
three years of college preparatory mathematics, two one-year labora-
tory science courses and a technical laboratory course which is con-
ducted a minimum of 400 minutes per week for a period of not less
than two years.
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6:43-3.4 Career orientation and technology education programs
Career orientation and technology education shall include instruc-
tion designed to familiarize individuals with the broad range of
occupations for which special skills are required and the requisites
for careers in such occupations, including employability skills.

6:43-3.5 Cooperative vocational education programs

(a) Cooperative vocational education programs recognized by the
U.S. Department of Education and by the State Board of Education
may be offered in the following areas:

1. Agriculture/agribusiness education;

2. Business education;

3. Health occupations education;

4. Home economics related occupations education;

S. Marketing education; and

6. Trade and industrial education.

6:43-3.6 Related training standards for cooperative vocational
education programs

(a) Related class instruction shall develop competencies in each of
the following:

1. Areas that are occupationally-general and needed by all
workers;

2. Areas that are industry-specific and needed by all workers in
the industry;

3. Areas that are occupationally-specific and needed by workers
of a specific occupation only; and

4. Areas that are training site-specific and needed by individual
pupiis in their specific place of employment only.

(b) Safety instruction shall be taught by the teacher and coordi-
nated with on-the-job training experiences.

(c) The cooperative vocational education teacher shall meet every
pupil for related instruction a minimum of 200 minutes per week.

(d) A maximum of 15 credits and one final grade shall be earned
in a 10-month period (September through June) for satisfactory com-
pletion of the combined on-the-job training and related instruction.

(e) Academic credit shall be awarded for no more than a two-year
sequence of instruction or training for cooperative vocational educa-
tion pupils.

6:43-3.7 Program procedures which apply to all cooperative
vocational education programs

(a) The prospective cooperative vocational education pupil shall
apply to and be interviewed by the cooperative vocational education
teacher to define those occupations which are suited to the career
objectives of the pupil.

(b) The pupil shall comply with rules established by the district
board of education and the Department of Education.

(c) Each program shall provide on-the-job training which:

1. Conforms with Federal, State, and local laws, in a manner not
resulting in the exploitation of the pupil;

2. Assures that the pupil may not displace a full-time worker;

3. Provides the pupil with training site experiences for not more
than five hours per school day and that the combination of school
and work does not exceed eight hours on any one day. The pupil
shall not work for more than six consecutive days and the combina-
tion of hours for school instruction and employment training during
this period may not exceed 40 hours per week. An average of 15 hours
per week shall be worked during the approved period of the program;
and

4. Provides work periods and school attendance that may be on
alternate half-days, full-days, weeks, or other periods of time in
fulfilling the cooperative vocational education program.

6:43-3.8 Training site assignment and supervision standards which
apply to all cooperative vocational education programs

(a) The teacher shall have total responsibility for the pupil’s on-
the-job placement to ensure that employment is appropriate to the
pupil’s skills, abilities and career goals. The job assignment shall
constitute a training and learning situation, be absent of pupil exploi-
tation and comply with applicable safety standards.

(b) Transportation of the pupil to and from the cooperative voca-
tional education training site shall be the responsibility of the pupil.
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(c) Pupils under 18 years of age shall not drive as part of their
job responsibility according to the Federal Fair Labor Standards Act,
Hazardous Order No. 2 (29 C.F.R. Subpart C of Part 570). If a
licensed (driver) pupil, 18 years of age or older, drives on an inciden-
tal basis only as part of the job responsibility, insurance shall be
provided by the employer.

(d) Specific training site identification shall be developed with the
following provisions:

1. Training site development and pupil placement shall be the
responsibility of the teacher;

2. Training sites at which pupils are employed in occupations
identified as hazardous by either State or Federal child labor laws
or standards, and for which an exemption is granted pupils, shall
be registered with the Division of Vocational Education.

(e) The teacher, in conjunction with the employer, shall determine
the pupil’s continuation, termination or change in job assignment.
An alternate plan shall be developed for use when any cooperative
vocational education pupil is temporarily unemployed.

(f) Assignments of pupils shall include assurances that:

I. Training site selection provides opportunity for a progressive
structured training environment;

2. Training is free of pupil exploitation and provides a safe en-
vironment for the duration of the pupil’s training;

3. Exposure of the pupil to hazardous conditions shall be limited
to minimum exposure with proper safeguards;

4. All pupils are employed with a training agreement signed by
the employer, the teacher, the pupil and the parent/guardian or, in
cases where pupils are [8 years of age or older (unless prohibited
by existing law), a training agreement which may be signed by the
pupil;

5. Training of all pupils shall be developed with a training plan
that identifies training site experiences, program objectives, individ-
ual responsibilities and measurable outcomes; and

6. The related vocational instruction and the regularly scheduled
part-time paid employment are planned and supervised by a teacher
who holds the appropriate teaching endorsement.

(g) The following standards for supervision of pupils on the train-
ing site shall apply to all cooperative vocational education programs:

1. All pupils shall be provided direct and close employer super-
vision at the training site by qualified and trained personnel.

2. The cooperative vocational education training plan shall
provide for planned supervision of the pupil by the teacher during
the hours of the pupil’s work experiences, to assure that the pupil
is free from exploitation and pupil safety is guaranteed.

3. When the pupil is employed in a hazardous occupation gov-
erned by State and Federal exemptions to the child labor laws, such
work shall be intermittent and for short periods of time, and under
the direct and close supervision of a qualified and experienced person.

4. Minors at least 16 years of age may be employed in restaurants,
but not in the preparation, sale or serving of alcoholic beverages.

5. Minors at least 16 years of age may be employed in video stores,
but not in the viewing, handling, sale or rental of adult videos.

6:43-3.9 General program standards which apply to all cooperative
vocational education programs

(a) A program specific advisory committee shall be established and
maintained for each cooperative vocational education program of-
fered. Advisory committee members shall represent local business,
industry, labor, management and other community agencies knowl-
edgeable about the occupational program area.

(b) Teachers shall be appropriately certificated for the program
area in which pupil placements are made.

(c) Teachers shall supervise pupils on the job for a minimum of
30 minutes every two weeks.

(d) The State Board of Education does not make provision for
reimbursement to employers or to pupils for additional costs incurred
for the operation of or participation in cooperative vocational educa-
tion programs.
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6:43-3.10 Vocational work study programs

(a) The vocational work study program provides wages for voca-
tional pupils between the ages of 15 and 20 who work outside of
school hours for public agencies. No educational credits are awarded
for participation in this program.

(b) The following eligibility requirements apply to all State spon-
sored vocational work study programs and employment under the
work study program shall be furnished only to a pupil who:

1. Has been accepted for enrollment or is already enrolled and in
full-time attendance in a vocational education program which meets
the standards prescribed by the State Board of Education and the
district board of education;

2. Is between the ages of 1S and 20 at the date of the commence-
ment of employment and is capable in the opinion of the appropriate
school authorities of maintaining good standing in the school pro-
gram while employed under the work study program; and

3. Is handicapped or economically limited according to one or
more of the following indicators:

i. The pupil is eligible for free or reduced price school lunch;

ii. The pupil is eligible for participation in programs supported
under Title II of the Job Training Partnership Act, P.L. 97-300;

iti. The pupil has or is a member of a family which receives a total
family income at or below the official poverty level determined in
accordance with criteria established by the Director of the Office of
Management and Budget; and/or

iv. The pupil is eligible or is a member of a family which is eligible
to receive Aid to Families with Dependent Children or other public
welfare assistance.

(c) No pupil shall be employed during the school year for more
than 15 hours in any week during which classes in which the pupil
is enrolled are in session. For the purposes of this subsection, school
year work study programs shall operate for a period of 10 months,
from September through June.

(d) Pupils employed in summer work study programs operating
during July and August may work up to eight hours in one day and
up to 40 hours in one week. The total of the pupil’s summer earnings
shall not be limited by or have the effect of limiting compensation
paid during the school year work study program.

(e) Employment under work study programs shall be for the dis-
trict board of education or for some other public agency or institu-
tion, Federal, State, or local, pursuant to a written arrangement
between the district board of education and such other agency or
institution, and work so performed will be adequately supervised and
coordinated and will not supplant present employees of such agency
or institution who ordinarily perform such work. In those instances
where employment under work study programs is for a Federal
agency or institution, the written arrangement between the district
board of education and the Federal agency or institution will state
that pupils so employed are not Federal employees for any purpose.

6:43-3.11 Access to vocational instruction offered

(a) Pupils shall be permitted to enroll in programs of vocational
instruction offered by district boards of education other than their
resident district so long as the resident district board of education
does not offer a comparable type of program and space is available
for additional enrollees in the programs offered by the receiving
district board of education.

(b) To the extent that space is available, each type of program of
vocational instruction offered by the State Board shall be made
available to all pupils residing in the State, and each program of
instruction offered by a district board of education shall be made
available to all pupils residing in the district or community served
by the district board of education offering such instruction.

(c) Pupils shall be admitted for enrollment in classes and provided
instruction on the basis of their potential for achieving the occupa-
tional or other objective of such instruction.

6:43-3.12 Content of vocational instruction

(a) The content of vocational instruction shall be developed and
conducted in accordance with the following standards to assure
soundness and quality.

(CITE 22 N.J.R. 2700)

ADOPTIONS

1. The program of instruction shall emphasize the most contem-
porary skills and knowledge required to master the occupational
competencies.

2. The program of instruction shall be developed and conducted
in consultation with employers and other individuals or groups of
individuals (such as local advisory committees) having skills in and
substantive knowledge of the occupations or the occupational pro-
grams included in the instruction.

3. The program of instruction shall be sufficiently extensive in
duration and intensive within a schedule unit of time to enable the
pupil to master the occupational competencies.

4. The program of instruction shall:

i. Combine and coordinate classroom instruction with field, shop,
laboratory, cooperative work, apprenticeship, or other experiences
which are appropriate to the competencies of the occupation;

ii. Be of sufficient duration to develop occupational competencies;
and

ili. Be supervised, directed, or coordinated by persons meeting
teacher preparation and certification requirements in N.J.A.C. 6:11,
Teacher Preparation and Certification.

6:43-3.13 Occupational competencies and tests

(a) The Commissioner shall establish competencies for occupa-
tions in the following major vocational education program areas:
. Agriculture/agribusiness education;

. Business education;

Health occupations education;

Home economics related occupations education;
. Marketing education;

. Technical education; and

. Trade and industrial education.

(b) Occupational competencies shall be developed beginning No-
vember 30, 1991 and annually thereafter in accordance with the
following:

1. The priority order for which competencies shall be developed
for specific occupations will be determined by pupil enrollment and
labor market demand factors.

2. The occupational competencies shall be developed and rec-
ommended to the Commissioner through a collaborative process
which shall include:

i. Occupational Competency Liaison Committees, composed of
representatives from business, industry, labor and education;

ii. Occupational Competency Industry Panels, composed of rep-
resentatives from business, industry and labor;

iti. Occupational Competency Educators Panels, composed of
outstanding educators;

iv. Reviews by employers throughout the State; and

v. Reviews by educators throughout the State.

3. Competencies for entry level occupational skills shall be de-
veloped and revised in five-year cycles or, more frequently, should
an industry require standards revision.

(c) The Department of Education will disseminate occupational
competencies to all secondary schools offering vocational education
programs which prepare vocational pupils for entry level employ-
ment.

1. The Department of Education will provide implementation
training for school district staff.

2. Schools shall have the option to select strategies and course
content to teach the occupational competencies.

(d) The Commissioner shall be responsible for determining which
occupational competency tests will be used for the State’s assessment
of vocational pupil mastery of occupational competence and shall
provide boards of education with test results which may be used by
districts as indicators for modifying instructional programs, as
necessary.

1. Occupational competency tests shall be designed to measure
performance in a fair manner Statewide, giving attention to equitable
pupil rating, reliability of data, testing security and administration.

2. Occupational competency tests shall be administered by June
1, 1993 and annually thereafter according to a specific Statewide
testing schedule established by the Department.
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i. Tests shall be required for all vocational pupils enrolled in
secondary occupational programs *except that special needs pupils
shall be assessed as specified in N.J.A.C. 6:43-7.2(b)4*;

ii. Districts shall be instructed in using uniform standards for test
administration and shall administer the tests;

iii. Districts shall certify proper administration of the tests to the
Department of Education and shall contribute testing results to the
State data bank, Division of Vocational Education; and

iv. The Department of Education shall provide districts with State-
wide testing data analyses of pupil achievement in mastering occupa-
tional competencies, allowing comparisons of how well pupils are
performing in different areas of the State.

3. Occupational competency tests shall require performance and/
or written responses.

6:43-3.14 Adequate facilities and material for instruction

Classrooms, libraries, shops, laboratories, and other facilities (in-
cluding instructional equipment, supplies, teaching aids and other
materials) shall be adequate in supply and quality to meet the occupa-
tional or other objectives of the vocational instruction offered. If the
district board of education cannot provide such facilities and ma-
terials, but they are available in a business, industrial, service, or
other establishment, vocational instruction may be conducted in such
establishment provided that such instruction meets the standards and
requirements of the Act, this chapter, the State Plan and NJ.A.C.
6:22-3.1,

6:43-3.15 Qualified teachers and supervisors

Vocational instruction shall be conducted and supervised by
teachers, teacher aides, supervisors, and other supporting personnel
meeting minimum academic qualifications and minimum occupa-
tional experiences as established by the State Board of Education in
N.J.A.C. 6:11, Teacher Preparation and Certification.

6:43-3.16 Vocational/career guidance and counseling

The program of instruction shall provide for vocational guidance
and counseling personnel and services sufficient to enable the pro-
gram to achieve and continue to meet its objectives, standards and
requirements.

6:43-3.17 Vocational student organizations

(a) The program of instruction may include activities of vocational
education student organizations which are an integral part of the
vocational instruction offered and which are supervised by persons
who are qualified as vocational education teachers or supervisors in
the State.

(b) Payment of State and national dues shall be a requirement for
membership in a New Jersey or *[National]* *national* vocational
student organization.

(c) Membership in the appropriate vocational student organiza-
tion and adherence to published deadlines shall be requirements for
participation at State and national vocational student organization
competitive events. The Commissioner shall publish deadlines by
September 1 of each school year in accordance with planned State
and national activities.

(d) The operation of a vocational student organization shall be in
accordance with the organization’s State and national constitution,
bylaws, published rules and regulations.

(e) The local chapter advisor shall be responsible for the operation
of the local chapter activities and for meeting membership and other
eligibility requirements for State and national vocational student
organization activities.

6:43-3.18 Evaluation

Evaluation of the results of the program of instruction will be made
periodically on the State level by the State Board of Education and
the State Council on Vocational Education and continuously on the
local level, with results being used for necessary change or improve-
ment in vocational education programs through experimentation,
curriculum development, training of vocational education personnel,
or other means.
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6:43-3.19 Statewide data bank

(a) The Commissioner shall establish a comprehensive Statewide
data bank within the Division of Vocational Education to include
information collected from district board*s* of education and other
*[deliveries]* *deliverers* of vocational education, employers, gradu-
ates and other State agencies. The*[se]* data will include information
on:

I. Enrollments;

2. Program completions;

3. Job placements;

4. Employer satisfaction with job performance of vocational
school program completers;

5. Salaries;

6. Promotions;

7. Employer and business or industry training needs; and

8. Such other data as necessary to strengthen vocational education
instruction and to improve pupil achievement.

(b) District boards of education shall provide such data to the
Department of Education on forms provided by the Department.

SUBCHAPTER 4. VOCATIONAL INSTRUCTION UNDER
CONTRACT

6:43-4.1 Program arrangements

(a) Arrangements may be made for the provision of any portion
of the program of instruction on an individual or group basis by
public or nonpublic agencies or institutions other than the State
Board or district board of education through a written contract with
the State Board of Education or a district board of education. Such
contract shall describe the portion of instruction to be provided by
such agency or institution and incorporate the standards and require-
ments of vocational instruction set forth in this chapter. Such a
contract shall be entered into only upon a determination by the State
Board of Education or district board of education of satisfactory
assurance that:

1. The contract is in accordance with State or local law;

2. The instruction being sought is not offered at a comparable cost
by a district board of education within reasonable proximity of the
district board of education seeking the vocational instruction; and

3. The instruction to be provided under contract will be conducted
as a part of the vocational education program of the State and will
constitute a reasonable and prudent use of available funds.

(b) Contracts with private vocational schools may be entered into
where the State Board of Education or district board of education
determines that such private institutions can achieve the objectives
of the State Plan, and can provide substantially equivalent training
at a lesser cost, or can provide equipment or services not available
in public agencies or institutions.

(c) Prior to entering into the contract the district board of educa-
tion shall be responsible for determining that the private vocational
school is currently approved by the Department of Education to
enroll students in the subject to be taught, by contacting the Division
of Vocational Education.

6:43-4.2 Tuition contracts for vocational schools

(a) To facilitate timely tuition payments, vocational school dis-
tricts receiving pupils from other district boards of education shall
enter into written contractual agreements for estimated tuition rates
not to exceed the limitations imposed by N.J.S.A. 18A:54-23.

(b) The method of determining tuition rates shall be that as speci-
fied in N.J.A.C. 6:20-3, Tuition for Public Schools.

SUBCHAPTER 5.  VOCATIONAL EDUCATION FOR
ACADEMICALLY OR ECONOMICALLY
LIMITED OR HANDICAPPED PUPILS

6:43-5.1 Special educational programs and services

(a) Vocational education for academically or economically limited
or handicapped pupils shall include special educational programs and
services designed to enable them to achieve vocational education
objectives that would otherwise be beyond their reach as a result of
their limitations.
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(b) Funds available for vocational education for academically or
economically limited or handicapped pupils may not be used to
provide food, lodging, medical and dental services unless directly
related to the provision of vocational instruction. However, the State
Board of Education or district board of education conducting voca-
tional programs shall encourage the provision of such services
through arrangements with other agencies.

(c) Insofar as possible, academically or economically limited or
handicapped pupils shall be placed in regular vocational education
programs to the extent that they are able to benefit, and provided
only with those supplementary special educational services necessary
to enable them to so benefit.

(d) If certain academically or economically limited or handicapped
pupils cannot benefit from regular vocational education programs to
any extent, even with the provisions of supplementary special educa-
tional services, then they shall be provided with special programs of
vocational instruction which meet the standards and requirements of
regular vocational education programs and which, in addition, in-
clude such special instructional devices and techniques and such
supplementary special educational services as are necessary to enable
those pupils to achieve their vocational objective.

(e) Vocational education programs and services for academically
or economically limited or handicapped pupils shall be planned,
developed, established, and administered by the State Board of
Education and district boards of education in cooperation with other
public or private agencies, organizations, and institutions having
responsibility for the education of academically or economically lim-
ited or handicapped persons in the area or community served by such
programs or services. They may include community agencies, voca-
tional rehabilitation agencies, special education divisions or offices
of State agencies and district boards of education, and other agencies,
organizations, and public or private institutions concerned with the
problems of academically or economically limited or handicapped
individuals.

SUBCHAPTER 6. PARTICIPATION OF PUPILS IN PRIVATE
NONPROFIT SCHOOLS

Private nonprofit school program participation
requirements

(a) Each program and project carried out with funds allotted
under the Act shall be designed to include, to the extent consistent
with the number of pupils enrolled in private nonprofit schools in
the geographic area served by the program or project, vocational
education services which will meet the vocational education needs
of such pupils.

(b) The vocational education needs of pupils enrolled in private
nonprofit schools located within the geographic areas served by the
program or project, the number of such pupils who will participate
in the program or project, and the types of vocational education
services which will be provided for them shall be determined, after
consultation with persons knowledgeable of the needs of those pupils,
on a basis comparable to that used in providing such vocational
education services to pupils enrolled in public schools and as specified
in the State Plan as adopted by the State Board of Education. Each
application submitted by the district board of education to the State
Board of Education shall indicate the number of pupils enrolled in
private nonprofit schools who are expected to participate in each
program and project proposed by such agency and the degree and
manner of their expected participation.

(c) Public school personnel may be made available on other than
public school premises and to the extent necessary to provide voca-
tional education services required by the pupils for whose needs such
services were designed, and only when such services are not normally
provided at the private school. The State Board of Education or
district board of education providing such vocational education ser-
vices to pupils in private nonprofit schools shall maintain adminis-
trative control and direction over such services, and each application
from a district board of education providing such services shall so
provide. Vocational education services provided with Federal funds
shall not include the payment of salaries of teachers or other em-
ployees of private schools, except for services performed outside their

6:43-6.1
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regular hours of duty and under public supervision and control, nor
shall they include the use of equipment, other than mobile or portable
equipment, on private school premises or the construction of private
school facilities. Mobile or portable equipment may be used on
private school premises for such period of time within the life of the
current program or project for which the equipment is intended to
be used as is necessary for the successful participation in that pro-
gram or project by pupils enrolled in private schools.

(d) Any program or project to be carried out on public premises
and involving joint participation by pupils enrolled in private non-
profit schools and pupils enrolled in public schools shall include such
provisions as are necessary to avoid forming classes that are separ-
ated by school enrollment or religious affiliation.

SUBCHAPTER 7. JOB PLACEMENT STANDARDS

6:43-7.1 Establishing job placement standards

(a) The Commissioner shall establish annual minimum job place-
ment standards by July 1, 1992 for district boards of education whose
pupils are being trained for paid occupations.

(b) Prior to establishing minimum job placement standards, the
Commissioner shall seek job market placement data recommen-
dations from the New Jersey Commission on Employment and Train-
ing.

(c) The Commissioner shall notify district boards of education of
annual minimum job placement standards.

6:43-7.2 Meeting job placement standards

(a) Districts shall be responsible for meeting minimum job place-
ment standards for vocational pupils.

(b) Vocational pupils in the following categories will be considered
job placements:

1. Vocational pupils who have been placed full-time in the occupa-
tion or related field in which they were trained;

2. Vocational pupils who have passed occupational competency
tests for entry level employment skills and have entered the military
service;

3. Vocational pupils entering full-time postsecondary education in
the program area or related field in which they were trained;

4. Special needs pupils who have met alternative assessments for
occupational competencies or individualized education program
(IEP) assessments established by the district board of education;

5. Yocational pupils who are employed a minimum of 20 hours
per week in the occupation or related field in which they were trained
and who are enrolled in postsecondary education for a minimum of
12 credit hours per academic year in the program area or related field
in which they were trained; and

6. Vocational pupils who are employed part-time an average of
20 hours per week or more in the occupation or related field in which
they were trained.

(¢) Vocational pupils not considered placements include:

. Vocational pupils who are unemployed;

2. Vocational pupils who work fewer than 20 hours per week; and

3. Vocational pupils who are employed in an occupation or field
not related to their training.

(d) All other pupils shall not be included in calculations for job
placements.

(e) Beginning July 1, 1993 and annually thereafter district boards
of education shall report job placement rates of vocational pupils to
the Department of Education on forms provided by the Department.

6:43-7.3 Failure to meet minimum job placement standards

(a) If the district reports placement rates below the established job
placement standards for two consecutive years, the district board of
education shall be required to submit a two-year program improve-
ment plan to overcome program deficiencies.

1. Occupational competency assessment data shalt be included in
the development of the program improvement plan.

2. The program improvement plan shall be submitted within 90
days following written notification by the Commissioner that such
a plan is required.

3. Prior to the submission of the program improvement plan to
the Commissioner, the plan shall be approved by the district board
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of education and submitted to the county superintendent for review
and approval.

4. The county superintendent shall periodically review the progress
of the district in meeting the objectives and in implementing the
program improvement plan,

5. The district shall have two years following approval of the plan
by the Commissioner to complete remediation and to overcome
program deficiencies.

(b) In preparing the program improvement plan, the district shall
review its programs based upon factors including, but not limited
to, vocational pupil mastery of occupational competencies, inap-
propriate or inadequate training, pupil recruitment, placement defi-
ciencies, market sensitivity and program cost effectiveness. Other
indicators which might influence job placement which could be cited
might include, but not be limited to, inadequate pay scales, economic
trends and fluctuations, transportation difficulties, existing and an-
ticipated local or regional occupational supply and demand.

(c) If the district fails to implement the program improvement plan
and/or fails to overcome program deficiencies for meeting minimum
job placement standards, within two years of approval of the plan
by the Commissioner, the county superintendent, in consultation
with the Assistant Commissioner for Vocational Education and the
Vocational Education Program Review Panel may recommend that
the Commissioner issue an order requiring the district to show cause
as to why the program should not be discontinued (see N.J.A.C.
6:24-3.1). However, the county superintendent, Assistant Com-
missoner for Vocational Education and the Vocational Education
Program Review Panel shall also consider vocational pupil mastery
of occupational competencies, pupil recruitment, placement deficien-
cies, market sensitivity, program cost effectiveness, inadequate pay
scales, inappropriate /inadequate training, economic trends and fluc-
tuations, transportation difficulties, existing local or regional de-
mands and anticipated local or regional demands.

(d) Any district board of education may appeal the decision of the
Commissioner as set forth in N.J.A.C. 6:24, Controversies and Dis-
putes.

VOCATIONAL EDUCATION PROGRAM
AND COURSE APPROVAL

6:43-8.1 Vocational education program review panel

(a) The Commissioner shall establish and appoint a review panel
to be known as the Vocational Education Program Review Panel to
assess the State’s needs for programs based upon local, regional and
statewide labor market supply and demand, to review requests for
approval or disapproval of those programs not meeting job place-
ment standards and to advise the Assistant Commissioner for Voca-
tional Education of Statewide occupational supply and demand
which could be used by district boards of education for planning
purposes.

1. The Assistant Commissioner for Vocational Education or the
Assistant Commissioner’s designee shall chair the Vocational Educa-
tion Program Review Panel.

2. The Vocational Education Program Review Panel shall include
three representatives from business and industry and one representa-
tive from each of the following:

i. The New Jersey Occupational Information Coordinating Com-
mittee;

ii. The New Jersey Department of Commerce;

iii. The New Jersey Department of Labor;

iv. The New Jersey Department of Higher Education;

v. County vocational schools;

vi. Local area vocational school districts;

vii. Comprehensive high schools;

viii. The Governor’s Office of Management and Planning; and

ix. The Commission on Employment and Training.

SUBCHAPTER 8.

6:43-8.2 Program and course approval process

(a) The Commissioner shall establish a system for vocational
education program and course approval in accordance with the fol-
lowing:
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{. District boards of education seeking to establish any new voca-
tional courses or programs shall request planning recommendations
from the private industry council to eliminate unnecessary dupli-
cation of programs and to foster a unified delivery system in the labor
market area.

2. Upon verification of the program need and recommendation
from the private industry council, district boards of education shall
submit the request for the new course or program to the county
superintendent of schools.

3. The county superintendent of schools shall review the course
or program request and the verification and recommendation of the
private industry council and submit a recommendation to the Voca-
tional Education Program Review Panel within 30 days of receipt
of the request.

4. The Vocational Education Program Review Panel shall review
the county superintendent’s recommendation based upon a review
of the occupational supply and demand needs and local or regional
availability of the proposed courses or programs. The panel shall
recommend approval or disapproval within 45 days of receipt of the
county superintendent’s recommendation and submit *their rec-
ommendation* to the Assistant Commissioner of Vocational Educa-
tion.

5. The Assistant Commissioner of Vocational Education shall re-
view the panel’s recommendation and approve or disapprove the
course or program request. The district board of education, the
county superintendent, the local private industry council and the
Vocational Education Program Review Panel will be notified of
the decision within 10 days.

(b) District boards of education dissatisfied with the final decision
on the request for program or course approval may appeal the
decision to the Commissioner. The Commissioner’s decision may be
appealed as set forth in N.J.A.C. 6:24, Controversies and Disputes.
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(a)

DIVISION OF HEALTH FACILITIES EVALUATION

Adult Day Health Care Facilities
Standards for Licensure
Physical Plant and Functional Requirements

Adopted New Rules: N.J.A.C. 8:43F-23 and 24

Proposed: November 6, 1989 at 21 N.J.R. 3403(a).

Authorized By: Frances J. Dunston, M.D., M.P.H,,
Commissioner, Department of Health (with approval of the
Health Care Administration Board).

Filed: July 30, 1990, as R.1990 d.421 with substantive changes not
requiring additional public notice and comment (see N.J.A.C.
1:30-4.3).

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-35.

Effective Date: September 4, 1990.
Expiration Date: February 20, 1995.

Summary of Public Comments and Agency Responses:

The Department received one written comment in connection with the
proposed new rules.

COMMENT: N.J.A.C. 8:43-24.7. The commenter requests that the
requirement for a total of 40 square feet per person for patient activities
and dining be reduced to 30 square feet per person.

RESPONSE: The rule is changed to require 30 square feet per person
since the proposed rule was requiring more than a long term care facility
and the care provided in an Adult Medical Day only required the same
space as long term care.

Full text of the adoption follows (addition to proposal shown in
boldface with asterisks *thus*; deletion from proposal shown in
brackets with asterisks *[thus]*.
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SUBCHAPTER 23. PHYSICAL PLANT

8:43F-23.1 Freestanding facilities

Construction standards for freestanding facilities for new buildings
and alterations, renovations, and additions in existing buildings for
freestanding adult day health care facilities shall comply with the
New Jersey Uniform Construction Code, N.J.A.C. 5:23, Use Group
Business (B).

8:43F-23.2 Facilities located within long-term care facilities
Construction standards for facilities within long-term care facilities
for new buildings and alterations, renovations, and additions for
adult day health care facilities in existing buildings which are part
of long-term care facilities shall comply with the New Jersey Uniform
Construction Code, N.J.A.C. 5:23, Use Group I-2 (Institutional).

8:43F-23.3 Plan review; fees
Prior to any construction, plans shall be submitted to the Depart-
ment and review fees shall be paid, pursuant to N.J.A.C. 8:31-1.1.

SUBCHAPTER 24. FUNCTIONAL REQUIREMENTS

8:43F-24.1 Provision for the handicapped

Facilities shall be available and accessible to the physically handi-
capped pursuant to the New Jersey Uniform Construction Code,
N.J.A.C. 5:23-7, Barrier Free Subcode.

8:43F-24.2 Functional service areas

(a) Each adult day health care facility shall provide the following
service areas on site:

. Administration services;

. Employee facilities;

. Housekeeping services;

. Social work services;

Patient activities;

Nursing services and medical services;
Dietary services; and

. Pharmaceutical services.

(b) Each adult day health care facility shall contain either on-site
or through contract arrangement the following service areas:
. Laboratory services;

. Radiology services;

. Occupational therapy;

. Physical therapy;

. Dental and emergency dental services;

. Nutritional counseling;

. Eye examination and eye glasses;

. Speech-language pathology and audiology services; and
. Laundry services.
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8:43F-24.3 Administration and public areas

(a) The entrance shall be located at grade level and shall accommo-
date wheelchairs.

(b) The public area shall include:

I. Wheelchair storage;

2. Public toilets;

3. Public telephone(s); and

4. Drinking fountain(s).

(c) Interview space(s) for private interviews related to credit and
admission shall be provided.

(d) General or individual office(s) for business transactions, re-
cords, administrative, and professional staffs shall be provided.

(e) Clerical space or rooms for typing, clerical work, and filing
shall be provided.

(f) Multipurpose room(s) equipped for visual aids shall be
provided for conferences, meetings, and health education purposes.

(g) General storage facilities for supplies and equipment shall be
provided as needed for continuing operation.

8:43F-24.4 Employee facilities
Employee facilities, such as lockers, lounges and toilets, shall be
provided for employees and volunteers.
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8:43F-24.5 Housekeeping services

A janitor’s closet shall be provided for each floor which shall
contain a service sink and storage for housekeeping supplies and
equipment.

8:43F-24,6 Social work services

The social work service area shall include office space for private
interviewing and counseling, waiting space, record storage area and
secretarial office space.

8:43F-24.7 Patient activities area

(a) A facility shall have a total of *[40]* *30* square feet per
person for patient activities and dining.

(b) Storage space shall be provided for recreational equipment and
supplies.

(¢) An office or area for the patient activities director shall be
provided.

8:43F-24.8 Nursing service

(a) There shall be space for one chaise lounge, bed, or reclining
chair for every 10 patients, based upon the daily census.

(b) There shall be one toilet and lavatory for every eight patients.

(c) Office space for nursing staff shall be provided.

(d) A storage area for equipment and supplies shall be provided.

(e) An examination room or private treatment space shall be
provided and shall have a minimum floor area of 80 square feet,
including an area for the storage of patient charts. Handwashing
facilities and a counter or shelf space for writing shall be provided.

8:43F-24.9 Dietary services

(a) The construction, equipment and installation of food service
facilities shall meet the requirements of the functional program. Ser-
vices may consist of an on-site conventional food preparation system,
a convenience food service system, a catering service or an ap-
propriate combination thereof. The following facilities shall be
provided to implement the food service selected:

1. A control station for receiving food supplies;

2. Storage facilities for food supply, including cold storage items;

3. Food preparation facilities as follows:

i. Conventional food preparation system with space and equip-
ment for preparing, cooking and baking;

ii. Convenience food service system, such as frozen prepared
meals, bulk packaged entrees, individually packaged portions, and
contractual commissary services with space and equipment for thaw-
ing, portioning, cooking, and/or baking;

4. Handwashing facility(ies), located in the food preparation area;

5. Warewashing space, which shall be located in a room or an
alcove separate from the food preparation and serving area;

6. Waste storage facility(ies), which shall be located in a separate
room easily accessible to the outside for direct waste pickup or
disposal;

7. Office(s) or desk space(s) for dietitian(s) or the dietary service
manager;

8. Toilets for dietary staff, with handwashing facility(ies) immedi-
ately available; and

9. A janitor’s closet located within the dietary department and
containing a floor receptor or service sink and a storage area for
housekeeping equipment and supplies.

8:43F-24.10 Pharmaceutical services
(a) The following shall be provided for pharmaceutical services:
1. A dispensing area with a handwashing facility;
2. Space for a locked storage cart; and
3. Space for a refrigerator.

8:.43F-24.11 Laboratory services

(a) Laboratory services shall be provided within the medical day
care facility or through contract arrangement with a hospital or
laboratory service.

(b) If these services are provided on contract, the following labora-
tory facilities shall also be provided in the facility:

1. Laboratory work counter(s), with sink; and
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2. Specimen collection factities with a water closet and lavatory.
Blood collection facilities shall have seating space, a work counter,
and handwashing facilities.

8:43F-24.12 Radiology services

Radiology services shall be available. If provided on-site, a
portable x-ray with film processing facilities may be used, if required
by the program.

8:43F-24.13 Occupational therapy service

(a) If occupational therapy services are provided on site, the fol-
lowing areas shall be provided:

1. Office space;

2. Waiting space;

3. Activity areas;

4. Storage for supplies and equipment; and

5. Patients’ dressing areas, showers, lockers and toilet room.

(b) The areas designated in (a) I, 2, 4 and 5 above may be planned
and arranged for shared use by physical therapy patients and staff,
if the program reflects this sharing concept.

8:43F-24.14 Physical therapy service

(a) If physical therapy services are provided on site, the following
spaces shall be provided:

1. Office space;

2. Waiting space;

3. Treatment area(s);

4. Exercise area;

5. Storage for clean linen, supplies and equipment; and
. Patient dressing areas, showers, lockers, and toilet.

(b) The areas designated in (a) 1, 2, 5 and 6 above may be planned
and arranged for shared use by occupational therapy patients and
staff if the program reflects this sharing concept.

N

8:43F-24.15 Dental and emergency dental services

(a) If dental service is to be provided on-site, a dental chair with
light and drill, and a lavatory shall be provided.

(b) If the program does not require a room, a portable chair may
be used.

8:43F-24.16 Eye examination services

If eye examination services are provided on-site, a special purpose
examination room shall be provided and designed and equipped to
accommodate service.

8:43F-24.17 Speech and language pathology and audiology services
(a) If speech and language pathology and audiology services are
provided on-site, the following shall be provided:
1. Office(s) for the therapist;
2. Space for evaluation and treatment; and
3. Space for equipment and storage.

8:43F-24.18 Nutritional counseling
Nutritional counseling may be provided in the dietitian’s office or
in a conference room, based on program requirements.

8:43F-24.19 Laundry service

(a) If laundry services are provided on-site, the following areas
shall be provided.

1. A laundry processing room;

2. A soiled linen receiving, holding, and sorting room with hand-
washing facility;

3. Storage for laundry supplies;

4. A clean linen storage, issuing and holding room or area; and

5. A janitor’s closet, containing a floor receptor or service and
storage space for housekeeping equipment and supplies.

(b) If linen is processed off-site, the following areas shall be
provided:

1. A soiled linen holding room or area; and

2. A clean linen receiving, holding, inspection, and storage room(s)
or area.
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(a)
DIVISION OF HEALTH FACILITIES EVALUATION

Standards for Licensure of Hospital Facilities
Physical Plant Standards for Newborn Care Services

Adopted New Rules: N.J.A.C. 8:43G-19.35 through
8:43G-19.53

Proposed: November 20, 1989 at 21 N.J.R. 3642(a).

Authorized By: Frances J. Dunston, M.D., M.P.H.,
Commissioner, Department of Health (with approval of
Health Care Administration Board).

Filed: July 30, 1990 as R.1990 d.422, with substantive and technical
changes not requiring additional public notice and comment
(see N.J.A.C. 1:30-4.3). '

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-5.

Effective Date: September 4, 1990.
Expiration Date: February 5, 1995.

Summary of Public Comments and Agency Responses:

The Department received nine written comments in connection with
the proposed new rules. These comments and responses thereto are set
forth below.

. COMMENT: NJ.A.C. 843G-19.35. The Department of Com-
munity Affairs stated that physical plant standards shall be in compliance
with the State of New Jersey Uniform Construction Code, NJ.A.C.
5:23-3.2.

RESPONSE: The Department has agreed to this amendment and has
revised the rule on adoption to comply with the New Jersey Uniform
Construction Code, which incorporates physical plant standards and
exceptions for health care facilities.

2. COMMENT: The Memorial Health Alliance has requested the ad-
dition of the word “mandatory” to N.J.A.C. 8:43G-19.47 through
N.J.A.C. 8:43G-19.53, to conform to the structure of the chapter.

RESPONSE: The Department agrees that clarification may be helpful
and has amended the rules as requested.

3. COMMENT: N.J.A.C. 8:43G-19.37(b). The Memorial Health Al-
liance noted individual rheostats are problematic, requiring costly repeti-
tive maintenance and repair, since staff misuse causes premature burnout
of tubes, ballasts and rheostat. The Alliance suggests that this standard
be deleted.

RESPONSE: The Department’s Neonatal Task Force felt it necessary
to have variable light levels. The Task Force recommended lowering the
minimum illumination level from 60 foot candles to 25 foot candles. This
part of the rule was rewritten in order to allow greater flexibility to the
hospitals’ neonatal units for the purpose of examination and to allow
for lower light levels, which recent studies have shown are beneficial to
the infants’ eyes.

4. COMMENT: Morristown Memorial Hospital requested that a free
standing handwashing sink shall be provided for every eight infant sta-
tions/bassinets in N.J.A.C. 8:43G-19.48(g).

RESPONSE: The Department has rewritten the rule to require a mini-
mum of one handwashing sink at each end of the nursery at a ratio of
one sink per six infant stations, since one sink per two infant stations
is not necessary in this area.

5. COMMENT: The Morristown Memorial Hospital recommended
deletion of the numerical levels of neonatal care used throughout these
rules, as is being proposed by the Perinatal Technical Advisory Commit-
tee.
RESPONSE: The recommendations of the Perinatal Technical Ad-
visory Committee have not been adopted at this time; however, if these
recommendations are adopted, these rules will be changed.

6. COMMENT: The Morristown Memorial Hospital states that
N.J.A.C. 8:43G-19.50(a) is unclear regarding whether an isolation nursery
is actually required or whether these requirements apply only when an
isolation nursery is constructed.

RESPONSE: An isolation nursery is mandatory. The Department has
clarified this requirement on adoption. Please refer to Comment 2.

7. COMMENT: N.JLA.C. 8:43G-19.37(f). The Centra State Medical
Center opposes the mandatory requirement that the construction of the
nursery shall include acoustic absorption units or other means to keep
sound intensity below 75 decibels (db).
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RESPONSE: The rule as originally proposed agrees with the American
Academy of Pediatrics and the American College of Gynecology stan-
dards. For this reason, the Department has not changed the rule on
adoption.

8. COMMENT: N.J.A.C. 8:43G-19.37(h). The Centra State Medical
Center opposes mandatory requirements that wall finishes shall be off
white or pale beige in color to minimize distortion of staff’s color per-
ception in patient care area.

RESPONSE: The standards of the American Academy of Pediatrics
indicates that off white and pale beige colors do minimize distortion of
staff’s color perception of the infant being examined. Therefore, the
Department has not changed the rule on adoption.

9. COMMENT: NJ.A.C. 8:43G-19.45(b). The Centra State Medical
Center opposes the mandatory requirement that there shall be separate
changing areas for men and women, located so that staff are able to
change clothing prior to entering the clean area of the nursery.

RESPONSE: The rules require one changing area for each sex in the
entire nursery area. The Department has clarified this requirement on
adoption.

Full text of the adoption follows (additions to proposal shown in
boldface with asterisks *thus*; deletions from proposal shown in
brackets with asterisks *[thus]*):

8:43G-19.35 Physical plant general compliance for new
construction, alteration or renovation for newborn
care; mandatory
Physical plant standards for newborn care areas shall be in com-
pliance with N.J.A.C. *[8:43G-24.8 through 24.12]* *5:23-3.2 of the
New Jersey Uniform Construction Code*.

8:43G-19.36 Functional areas for newborn care; mandatory
(a) Functional areas for newborn care shall be as follows:
1. Resuscitation Area or Room;
2. Admission Observation Area;
3. Normal Newborn Nursery (Level 1);
4. Continuing Care Growing Nursery or Area;
5. Suspect Isolation Nursery;
6. Intermediate Care Nursery (Level II); and
7. Intensive Care Nursery (Level 11I).

8:43G-19.37 General newborn care functional area requirements;
mandatory

(a) General requirements for functional areas designated in
N.J.A.C. 8:43G-19.36 shall be as required in (b) through (1) below.

(b) Each nursery shall be illuminated with ceiling fixtures con-
nected to a rheostat which shall provide a minimum of *[60]* *25*
foot candles to a maximum of 150 foot candles at the body surface
of the infant. In addition, each Level III facility shall have a ceiling
fixture centered over each patient station connected to an individual
rheostat.

(¢) Viewing windows shall be extensive throughout the newborn
suite. Exterior windows shall be energy efficient and insulated.

(d) Newborn care areas shall have oxygen and compressed air
piped from a central source at 50 to 60 pounds per square inch (psi).
Reduction values and mixers shall produce a 21 percent to 100
percent concentration of oxygen at atmospheric pressure for head
hoods and 50 to 60 psi for mechanical ventilators.

(e) Oxygen air and suction systems shall have chime alarms to
signal loss of suction or low oxygen and air supply.

(f) The construction of the nursery shall include acoustic absorp-
tion units or other means to keep sound intensity below 75 decibel
(db).

(g) A temperature of 75 degrees Fahrenheit and a relative humidity
of 50 percent shall be maintained.

(h) Wall finishes shall be off white or pale beige in color to mini-
mize distortion of staff's color perception in patient care area.

(i) An emergency call system shall be provided in each nursery.

() A free-standing handwashing sink shall be provided with foot
control and a bowl large and deep enough to prevent splashing. A
liquid soap dispenser and disposable towel dispenser shall be
provided at each sink.

(k) Electric outlets shall be supplied by at least two branch circuits
of 15 amps each.
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(1) In the entire newborn suite there shall be a total of six air
changes per hour, with two of these changes being outside air, and
filtration of 25 percent with final filtration of 90 percent before air
enters the nursery. Positive pressure shall be maintained.

8:43G-19.38 Staff offices and lounge; mandatory
There shall be two staff offices and a staff lounge in, or adjacent
to, the newborn suite.

8:43G-19.39 Infant formula facilities; mandatory

(a) If infant formula is prepared on the hospital site, the following
shall be provided:

1. Facilities for washing and sterilizing supplies;

2. A separate room for preparing infant formulas, with direct
access from formula room to a nursery or to a nursery workroom;
and

3. A separate refrigerator/freezer for the storage of breast milk
and formula.

(b) If a commercially prepared pre-packaged infant formula is
used, then a separate clean area shall be provided for the storage
of formula. Such storage may be provided in the Nursery Workroom.
The preparation area shall have a work counter, a handwashing sink
and storage facilities. A separate refrigerator/freezer shall be
provided for storage of breast milk.

8:43G-15.40 Neonatal unit soiled utility room; mandatory
(a) A soiled utility room shall contain the following:
. A clinical sink;
A work counter;
. A hand-washing sink foot control;
. Liquid soap dispensers;
. A paper towel dispenser; and
. Space for storage of soiled equipment, soiled linen and trash
receptacles.

8:43G-19.41 Neonatal unit clean work area or room; mandatory
(a) A neonatal unit clean work area or room shall contain:

. A counter with cabinets;

. A refrigerator;

. A handwashing sink with knee control;

. Liquid soap dispensers;

A paper towel dispenser; and

. Space for storage of clean equipment and clean linen.

O«ux-kugv—

8:43G-19.42 Neonatal unit janitor’s closet; mandatory

A neonatal unit janitor’s closet shall be provided in the suite and
shall contain floor receptor or service sink and storage space for
houseckeeping equipment and supplies.

8:43G-19.43 Neonatal unit clerical area; mandatory

There shall be a clerical area near the entrance to the nurseries
which shall provide an area for recording. The clerical area shall be
designed to allow staff to supervise traffic and to eliminate unwar-
ranted entry into the patient care area. The clerical area shall have
telecommunication with all nursery areas and the delivery suite.

8:43G-19.44 Neonatal unit multipurpose rooms; mandatory

(a) In Level I facilities, there shall be one multi-purpose room for
consultation and conferences.

(b) In Level II facilities, there shall be two multi-purpose rooms,
one for consultation and conferences and one for use as a parent
teaching breast feeding room.

(c) In Level I facilities, there shall be four multi-purpose rooms,
as follows:

I. A parent-teaching *[room}* demonstration room;

2. A consultation conference room;

3. A parent room for breast feeding; and

4. A parent sleeping room with adjoining toilet and shower.

8:43G-19.45 Neonatal unit nursery area; mandatory

(a) The normal newborn nursery, continuing care nursery and
admission nursery shall be served by a connecting workroom. One
workroom may serve several normal newborn nurseries, provided
that required services are convenient to each. The workroom shall
contain work space, with:
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