WORKER & COMMUNITY RIGHT TO KNOW

CHAPTER 59

WORKER AND COMMUNITY RIGHT
TO KNOW ACT RULES

Authority
N.J.S.A. 34:5A-1 et seq., specifically 34:5A-30.

Source and Effective Date

R.1999 d.363, effective September 24, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

Chapter Expiration Date

In accordance with N.J.S.A. 52:14B-5.1c, Chapter 59, Worker and
Community Right to Know Act Rules, expires on March 23, 2005. See:
36 N.J.R. 4912(a).

Chapter Historical Note

. Chapter 59, Workplace Hazardous Substances, was adopted as
R.1984 d.247, effective June 18, 1984. See: 16 N.J.R. 478(a), 16 N.J.R.
1519(a).

Chapter 59, Workplace Hazardous Substances, was renamed “Work-
er and Community Right to Know Act Rules” by R.1984 d.441,
effective October 1, 1984. See: 16 N.J.R. 1869(a), 16 N.J.R. 1924(a)
and 16 N.J.R. 2555(a).

Pursuant to Executive Order No. 66(1978), Chapter 59, Worker and
Community Right to Know Act Rules, was readopted as R.1989 d.543,
effective September 29, 1989, and Subchapter 11, Community Right to
Know; Labeling, Private Employers, was adopted as new rules by
R.1989 d.543, effective November 6, 1989. See: 21 N.J.R. 1253(a), 21
N.J.R. 3516(a).

Subchapter 12, Certification of Consultants and Consulting Agencies
for Public Employers, was adopted as R.1991 d.291, effective June 17,
1991. See: 22 N.J.R. 1892(a), 23 N.J.R. 1939(a).

Pursuant to Executive Order No. 66(1978), Chapter 59, Worker and
Community Right to Know Act Rules, was readopted as R.1994 d.535,
effective September 28, 1994. See: 26 N.J.R. 2888(a), 26 N.J.R.
4380(b).

Pursuant to Executive Order No. 66(1978), Chapter 59, Worker and
Community Right to Know Act Rules, was readopted as R.1999 d.363,
effective September 24, 1999. See: Source and Effective Date. See,
also, section annotations.

The following is a complete listing of employer groups who are
currently covered by the Right to Know law:

SIC Description
AGRICULTURAL SERVICES
0782 Lawn and garden services

20  FOOD AND KINDRED PRODUCTS (ENTIRE GROUP)

21  TOBACCO PRODUCTS (ENTIRE GROUP)

22 TEXTILE MILL PRODUCTS (ENTIRE GROUP)

23 APPAREL AND OTHER TEXTILE PRODUCTS (ENTIRE
GROUP)

24  LUMBER AND WOOD PRODUCTS (ENTIRE GROUP)

25  FURNITURE AND FIXTURES (ENTIRE GROUP)

26  PAPER AND ALLIED PRODUCTS (ENTIRE GROUP)

27  PRINTING AND PUBLISHING (ENTIRE GROUP)

28  CHEMICALS AND ALLIED PRODUCTS (ENTIRE
GROUP)

29  PETROLEUM AND COAL PRODUCTS (ENTIRE GROUP)

30  RUBBER AND MISCELLANEOUS PLASTIC PRODUCTS
(ENTIRE GROUP)
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SIC

4789

4812
4813
4822
49

5085
5087
5093

5122
5162
5169
5171
5172

5181
5182
5191
5193
5194
5198
5199

5511
5521
5541

7216
7217
7218

7532
7533
7534
7536
7537
7538
7539

7692
8062
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Description

LEATHER AND LEATHER PRODUCTS (ENTIRE
GROUP)

STONE, CLAY AND GLASS PRODUCTS (ENTIRE
GROUP)

PRIMARY METAL INDUSTRIES (ENTIRE GROUP)
FABRICATED METAL PRODUCTS (ENTIRE GROUP)
INDUSTRIAL MACHINERY AND EQUIPMENT (ENTIRE
GROUP)

ELECTRONIC AND OTHER ELECTRIC EQUIPMENT
(ENTIRE GROUP)

TRANSPORTATION EQUIPMENT (ENTIRE GROUP)
INSTRUMENTS AND RELATED PRODUCTS (ENTIRE
GROUP)

MISCELLANEOUS MANUFACTURING INDUSTRIES
(ENTIRE GROUP)

TRANSPORTATION BY AIR

Air transportation, scheduled

AIir courier services

Airports, flying fields, and airport terminal services
PIPELINES, EXCEPT NATURAL GAS (ENTIRE GROUP)
TRANSPORTATION SERVICES

Rental of railroad cars

Packing and crating

Fixed facilities and inspection and weighing services for motor
vehicle transportation

Transportation services, not elsewhere classified
COMMUNICATION

Radiotelephone communications

Telephone communications, except radiotelephone
Telegraph and other message communications
ELECTRIC, GAS AND SANITARY SERVICES (ENTIRE
GROUP)

WHOLESALE TRADE--DURABLE GOODS

Industrial supplies

Service establishment equipment and supplies

Scrap and waste materials

WHOLESALE TRADE--NONDURABLE GOODS
Drugs, drug proprietaries, and druggists’ sundries

Plastics materials and basic forms and shapes

Chemicals and allied products, not elsewhere classified
Petroleum bulk stations and terminals

Petroleum and petroleum products wholesalers, except bulk
stations and terminals

Beer and ale

Wines and distilled alcoholic beverages

Farm supplies

Flowers, nursery stock, and florists’ supplies

Tobacco and tobacco products

Paints, varnishes, and supplies

Nondurable goods, not elsewhere classified
AUTOMOBILE DEALERS AND GASOLINE SERVICE
STATIONS

Motor vehicle dealers (new and used)

Motor vehicle dealers (used only)

Gasoline service stations

PERSONAL SERVICES

Dry cleaning plants, except rug cleaning

Carpet and upholstery cleaning

Industrial launderers

AUTOMOTIVE REPAIR, SERVICES, AND GARAGES
Top, body, and upholstery repair shops and paint shops
Automotive exhaust system repair shops

Tire retreading and repair shops

Automotive glass replacement shops

Automotive transmission repair shops

General automotive repair shops

Automotive repair shops, not elsewhere classified
MISCELLANEOUS REPAIR SERVICES

Welding repair

HEALTH SERVICES

General medical and surgical hospitals
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SIC Description

8063  Psychiatric hospitals

8069  Specialty hospitals, except psychiatric
EDUCATIONAL SERVICES

8211 Elementary and secondary schools

8221 Colleges, universities, and professional schools

8222  Junior colleges and technical institutes

8249  Vocational schools, not elsewhere classified
ENGINEERING, ACCOUNTING, RESEARCH, MANAGE-
MENT, AND RELATED SERVICES

8734  Testing laboratories

STATE, COUNTY AND LOCAL GOVERNMENT, including
any agency, authority, department, bureau, or instrumentality
thereof

Amended by R.1986 d.373, effective September 8, 1986.

See: 18 N.J.R. 1363(a), 18 N.J.R. 1821(a).

Amended by R.1993 d.384, effective August 2, 1993.

See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).
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8:59-4.1 General provisions

8:59-4.2 Contents of hazardous substance fact sheet
8:59-4.3 Transmittal to employer

8:59-4.4 Trade secret claims

SUBCHAPTER 5. LABELING CONTAINERS

8:59-5.1  General provisions
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8:59-5.9
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Pipelines

Research and development laboratories

Mixtures

Exceptions to labeling requirements; Federal and State
labeling laws
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Common name

Labels

Trade secret registry number
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SUBCHAPTER 6. EDUCATION AND TRAINING
PROGRAM——FOR PUBLIC EMPLOYERS

8:59-6.1
8:59-6.2
8:59-6.3
8:59-6.4
8:59-6.5
8:59-6.6

General provisions
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Contents of program
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29 CFR 1910.120(q) Hazardous Waste Operations and

"Emergency Response Training

SUBCHAPTER 7. EMPLOYEE AND PUBLIC ACCESS
TO INFORMATION
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8:59-7.2
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8:59-74
8:59-7.5
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8:59-8.7
8:59-8.8
8:59-8.9
8:59-8.10
8:59-8.11
8:59-8.12

Violations

Civil administrative penalty

Standing to sue

Right to enter employer’s facility

Employee health and exposure records

Civil administrative order

Civil action

Civil penalty

Inspection procedures

Representatives of employers and public employees
Complaints by public or private employees
Posting of orders, penalties and notices of contest

SUBCHAPTER 9. RIGHT TO KNOW HAZARDOUS
SUBSTANCE LIST

8:59-9.1 General provisions
8:59-9.2 Contents of the Right to Know Hazardous Substance List
8:59-9.3 Modification of the list

SUBCHAPTER 10. SPECIAL HEALTH HAZARD
SUBSTANCE LIST

8:59-10.1
8:59-10.2
8:59-10.3

SUBCHAPTER 11.

General provisions
Contents of the Special Health Hazard Substance List
Modification of the list

COMMUNITY RIGHT TO KNOW;

LABELING, PRIVATE EMPLOYERS

8:59-11.1
8:59-11.2
8:59-11.3
8:59-11.4
8:59-11.5
8:59-11.6
8:59-11.7
8:59-11.8
8:59-11.9

Authority

Purpose

Definitions

General information

Trade secrets on labels

Labeling containers

Enforcement

Right to Know Hazardous Substance List
Special Health Hazard Substance List
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SUBCHAPTER 12. CERTIFICATION OF CONSULTANTS
AND CONSULTING AGENCIES—FOR PUBLIC

EMPLOYERS
8:59-12.1  General provisions
8:59-12.2  Process for application
8:59-12.3  Provisional certification of consultants
8:59-12.4  Certification of consultants
8:59-12.5 Renewal of certification of consultants
8:59-12.6  Provisional certification of consulting agencies
8:59-12.7  Certification of consulting agencies
8:59-12.8  Renewal of certification of consulting agencies
8:59-12.9  Fees
8:59-12.10 Rejection of applications
8:59-12.11 Suspension or revocation of certification
8:59-12.12 Hearings for consultants and consulting agencies when

certification has been denied, revoked or suspended

APPENDIX A AND APPENDIX B

SUBCHAPTER 1. GENERAL INFORMATION

8:59-1.1 Authority

The regulations contained in this chapter are promulgated
pursuant to the authority of the Worker and Community
Right to Know Act, 1..1983, c.315, N.J.S.A. 34:5A-1 et seq.

Case Notes

Right to Know Act and regulations preempted as to manufacturing
employers by Federal Occupational Safety and Health Act and regula-
tions; trade secrets are constitutionally protected property rights; man-
dated disclosure of trade secrets not a taking triggering compensation
right; Circuit Court modified preemption to pertain only by employee
health and safety in the manufacturing sector. New Jersey State
Chamber of Commerce v. Hughey, 600 F.Supp. 606 (D.N.J.1985),
modified 774 F.2d 587 (3rd Cir.1985).

8:59-1.2 Purpose
(a) It is the purpose of these regulations to:

1. Provide a procedure and comprehensive program
whereby residents of the State may gain access to infor-
mation about hazardous substances in the workplace and
the community;

2. Protect the public health, safety, and welfare;

3. Make it easier to monitor and detect any adverse
health effects attributable to hazardous substances;

4. Enable individuals to detect and minimize effects of
exposure to hazardous substances by making them aware
of the identity of substances to which they are exposed
and the early symptoms of unsafe exposure;

5. Provide individuals with the information to enable
them to handle hazardous substances in a safe manner;

6. Provide individuals with information explaining the
full range of the risks they face from exposure to hazard-
ous substances so that they are in a position to make
knowledgeable decisions;
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7. Provide local health, fire, police, safety and other
governmental officials with detailed information about the
identity, characteristics, and quantities of hazardous sub-
stances used and stored in their communities in order to
adequately plan for, and respond to, emergencies; and

8. Implement the New Jersey Worker and Community
Right to Know Act, L.1983, c.315, N.J.S.A. 34:5A-1 et
seq.

8:59-1.3 Definitions

The following words and terms shall have the following
meanings unless the context clearly indicates otherwise.

“Act” means the Worker and Community Right to Know
Act, 1.1983, Chapter 315, N.J.S.A. 34:5A-1 et seq.

“Article” means a manufactured item: (1) which is
formed to a specific shape or design during manufacture;
(2) which has end use function(s) dependent in whole or in
part upon its shape or design during end use; and (3) which
does not release, or otherwise result in exposure to, a
hazardous chemical under normal conditions of use.

“Carcinogen” means a substance that can directly, or
after transformation, act to initiate or promote the develop-
ment of malignant neoplasia.

“Certified Industrial Hygienist” means a person who has
been certified by the American Board of Industrial Hygiene
(ABIH), 4600 West Saginaw, Suite 101, Lansing, Michigan
48917-2737, (517) 321-2638.

“Certified Safety Professional” means a person who has
been certified by the Board of Certified Safety Professionals
(BCSP), 208 Burnwash Avenue, Savoy, Illinois 61874, (217)
359-9263.

“Chemical Abstracts Service number” means the unique
identification number assigned by the Chemical Abstracts
Service to chemicals.

“Chemical name” means the scientific designation of a
chemical in accordance with the nomenclature system devel-
oped by the International Union of Pure and Applied
Chemistry or the Chemical Abstracts Service rules of no-
menclature.

“Common name” means any designation or identification
such as a code name, code number, trade name, brand name
or generic name used to identify a chemical other than by its
chemical name.

“Community Right to Know Survey” means the reporting
form which combines the chemical inventory reporting re-
quirements of the Environmental Survey, formerly Part I,
and the Superfund Amendments and Reauthorization Act,
Section 312.
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“Consultant” means a person who is a technically quali-
fied person, as specified in N.J.A.C. 8:59-1.3, who conducts
Right to Know education and training programs for public
employees, pursuant to NJ.A.C. 8:59-6 and 12, for the
purpose of remuneration. “Conducting” means the actual
teaching of the program.

“Consulting agency” means an individual who meets, or a
corporation or partnership which employs persons who
meet, the criteria for a technically qualified person as
specified in N.J.A.C. 8:59-1.3, and which develops and
provides training objectives, outlines, teaching materials and
evaluation tools for the Right to Know education and
training program to public employers according to N.J.A.C.
8:59-6 and 12, for the purpose of remuneration. An indi-
vidual consultant may also be a consulting agency at the
same time.

“Container” means a receptacle used to hold a liquid,
solid, or gaseous substance, including, but not limited to,
bottles, pipelines, bags, barrels, boxes, cans, cylinders,
drums, cartons, vessels, vats, and stationary or mobile stor-
age tanks. “Container” shall not include process containers
or building structures that are not capable of holding lig-
uids, solids, or gases.

“Corrosive” means a substance, either liquid or solid, that
can cause visible destruction or irreversible alterations in
human skin at the site of contact.

“Council” means the Right To Know Advisory Council
created pursuant to N.J.S.A. 34:5A-18.

“County health department” means a county health agen-
cy established pursuant to L.1975, ¢.329 (N.J.S.A. 26:3A2-1
et seq.), the office of a county clerk in a county which has
not established a department, or a designated county lead

agency.

“Department” and “Department of Health and Senior
Services” means the New Jersey State Department of
Health and Senior Services unless the context clearly indi-
cates otherwise.

“Designated county lead agency” means a health agency
or office of emergency management designated by the coun-
ty clerk to be responsible for conducting all county health
department activities required by the Act in the county.

“Designated representative” means an employee of the
department designated in writing by the Commissioner.

“Emergency responder” means a firefighter, police offi-
cer, emergency medical technician, hazardous materials
technician, and other similar person who responds to a
hazardous substance spill, fire or other incident involving
the actual or potential release of a hazardous substance.

“Employee” shall have the same meaning as “public
employee.”

“Employee representative” means a certified collective
bargaining agent or attorney or individual or organization to
whom a public employee gives written authorization to
exercise his or her rights to request information pursuant to
the provisions of the Act, or a parent or legal guardian of a
minor or legally incompetent public employee.

“Employer” means the State and local governments, or
any agency, authority, department, bureau, or instrumentali-
ty thereof, except for the purposes of the Worker and
Community Right to Know Fund, N.J.S.A. 34:5A-26.

“Environmental hazardous substance” or “EHS” means
any substance designated by the Department of Environ-
mental Protection in N.J.A.C. 7:1G-2.

“Environmental hazardous substance list” means the list
of environmental hazardous substances developed by the
Department of Environmental Protection pursuant to
N.J.S.A. 34:5A—4 and N.JLA.C. 7:1G-2. The environmental
hazardous substance list is incorporated into the Right to
Know Hazardous Substance List.

“Environmental survey” means a written form, comprised
of the Community Right to Know Survey, and the Release
and Pollution Prevention Report, prepared by the Depart-
ment of Environmental Protection and transmitted to an
employer, on which the employer shall provide certain
information concerning each of the environmental hazard-
ous substances at the facility. The Community Right to
Know Survey is incorporated into the Right to Know Survey.

“Explosive” means a chemical that causes a sudden,
almost instantaneous release of pressure, gas, and heat when
subjected to sudden shock, pressure, or high temperature.

“Exposed” means that a public employee is subjected to a
hazardous chemical in the course of employment through
any route of entry (inhalation, ingestion, skin contact or
absorption, etc.), and includes potential (for example, acci-
dental or possible) exposure.

“Facility” means the building, equipment and contiguous
area at a single location used for the conduct of business
and shall include any area where public or private employ-
ees are periodically assigned. Remote installed equipment
that is not located in a building, which a public or private
employee may occasionally repair, maintain, check for prop-
er operation, expand, remove, or replace shall be considered
part of the facility from which public or private employees
are assigned to perform this work. Except for the purposes
of education and training, N.J.S.A. 34:5A-13(c), labeling,
N.J.S.A. 34:5A-14, and communication with the local fire
department, N.J.S.A. 34:5A-25(b), “facility” shall not in-
clude a research and development laboratory.
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“Flammable” means the susceptibility of materials to
burn. :

“Flashpoint” means the minimum temperature at which a
liquid gives off a vapor in sufficient concentration to ignite
when tested as follows:

1. Tagliabue Closed Tester for liquids with a viscosity
of less than 45 Saybolt Universal Seconds at 100 degrees
Fahrenheit (37.8 degrees Centigrade), that do not contain
suspended solids and do not have a tendency to form a
surface film under test; or

2. Pensky-Martens Closed Tester for liquids with a
viscosity equal to or greater than 45 Saybolt Universal
Seconds at 100 degrees Fahrenheit (37.8 degrees Centi-
grade), or that contain suspended solids, or that have a
tendency to form a surface film under test; or

3. Setaflash Closed Tester.

* “Hazardous substance” means any substance, or sub-
stance contained in a mixture, included on the hazardous
substance list developed by the Department of Health and
Senior Services pursuant to N.J.S.A. 34:5A=5, introduced by
an employer to be used, studied, produced, otherwise han-
dled at a facility. Hazardous substance shall not include:

1. Any article containing a hazardous substance if the
hazardous substance is present in a solid form which does
not pose any acute or chronic health hazard to a public or
private employee or emergency responder exposed to it;

2. Any hazardous substance constituting less than one
percent of a mixture unless the hazardous substance is
present in an aggregate amount of 500 pounds or more in
a container at a facility;

3. Any hazardous substance which is a special health
hazard substance constituting less than the threshold per-
centage established by the Department of Health and
Senior Services for that special health hazard substance
when present in a mixture. The threshold percentage for
carcinogens, mutagens and teratogens shall be 0.1 per-
cent;

4. Any hazardous substance present in the same form
and concentration as -a product packaged for distribution
and use by the general public to which a public or private
employee’s exposure during handling is not significantly
greater than a consumer’s exposure during the principal
use of the toxic substance;

5. Any fuel in a motor vehicle;
6. Tobacco or tobacco products;
7. Wood or wood products;

8. Foods, drugs, cosmetics, or alcoholic beverages in a
retail establishment which are packaged for sale to con-
sumers;
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9. Foods, drugs, or cosmetics intended for personal
consumption by employees while in the workplace;

10. Materials gathered as evidence by a law enforce-
ment agency and maintained in an evidence locker or
room;

11. Hazardous substances which are an integral part of
a facility structure or furnishings; or

12. Products which are the personal property and are
. for the personal use of an employee.

“Hazardous substance fact sheet” means a written docu-
ment prepared by the Department of Health for each
hazardous substance except for generic categories, and
transmitted by the Department to public employers, county
health departments, county clerks, designated county lead

. agencies and the public pursuant to the provisions of the

Act.

“Label” means a sign, emblem, sticker, or marker affixed
to or stenciled onto a container listing the information
required pursuant to N.J.S.A. 34:5A-14.

“Local Emergency Planning Committee” means a com-
mittee formed pursuant to Title III of the Federal Super-
fund Amendments and Reauthorization Act.

“Local fire department” means the fire department that
has jurisdiction over the location of an employer’s facility.

“Local police department” means the local police depart-
ment or assigned State Police Troop that has jurisdiction
over the location of an employer’s facility.

“Mixture” means a combination of two or more sub-
stances not involving a chemical reaction.

“Mutagen” means an agent capable of disturbing the
integrity of the hereditary mechanism of the cell or organ-
ism.

“One percent” means one percent by weight or volume.

“Person” includes an individual, corporation, company,
partnership, firm, association, trust, estate, public or private
institution, group, society, joint stock company, municipality,
county, all political subdivisions of this State or any agency
or instrumentality thereof including health departments, any
agency or instrumentality of the State, and any legal succes-
sor, representative agent or agency of the foregoing.

“Pilot plant” means pilot facility as that term is defined at
N.J.S.A. 13:1D.

“Potential exposure” includes exposure resulting from
foreseeable emergencies such as, but not limited to, equip-
ment failure, rupture of containers, or failure of control
equipment which could result in an uncontrolled release of
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a hazardous substance into the workplace and exposure to a
public employee.

“Private employee” means any paid full-time or part-time
salaried, seasonal or hourly worker of a covered private
employer.

“Process container” means a container, excluding a pipe-
line, the content of which is changed frequently; or a
container of 10 gallons or less in capacity, into which
substances are transferred from labeled containers, and
which is intended only for the immediate use of the employ-
ee who performs the transfer; or a container on which a
label would be obscured by heat, spillage or other factors;
or a test tube, beaker, vial, or other container which is
routinely used and reused. The contents of a container will
be deemed to be “changed frequently” if the contents are
changed at least once per shift. “Routinely used and reused”
shall not include the situation where the same substances
are continually being added and removed from the process
container as in a continuous flow process.

“Providing” means the selling of a written program along
with corresponding materials.

“Public employee” means any paid full-time or part-time
salaried, seasonal or hourly worker of a covered public
employer, and shall include volunteer firefighters and volun-
teers who work for a covered public employer.

“Public employer” means the State and local govern-
ments, or any agency, authority, department, bureau, or
instrumentality thereof, except for the purposes of the
Worker and Community Right to Know Fund, N.J.S.A.
34:5A-26.

“Reactive” means a material which can enter into a
chemical reaction with other stable or unstable materials.

“Requestor” means any person who makes a request for
the disclosure of the information for which a trade secret
claim has been made.

“Research and development (R & D) laboratory” means
a specially designated area, including pilot plants, used
primarily for research, development, and testing activity, and
not primarily involved in the production of goods for com-
mercial sale, in which hazardous substances, in the case of
public employers, or environmental hazardous substances, in
the case of private employers, are used by or under the
direct supervision of a technically qualified person. For the
purpose of reporting on the Right to Know Survey and
labeling, “primarily” means greater than 50 percent.

“Right to Know Enforcement Officer” means an employ- ‘

ee of the Department of Health and Sénior Services who
enforces the Worker and Community Right to Know Act.

Supp. 10-18-99
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“Right to Know Hazardous Substance List” includes the
workplace hazardous substance list and the environmental
hazardous substance list.

“Right to Know Survey” includes the workplace survey,
environmental survey, and the emergency services informa-
tion survey.

“Shall” means a mandatory requirement.

“Special health hazard substance” means any hazardous
substance on the special health hazard substance list.

“Special health hazard substance list” means the list of
special health hazard substances developed by the Depart-
ment of Health and Senior Services pursuant to N.J.S.A.
34:5A-5 for which an employer may not make a trade secret
claim.

“Superfund Amendments and Reauthorization Act” or

“SARA” means the Federal Act (PL 99-499) establishing
the “Emergency Planning and Community Right to Know
Act of 1986” at Title I (42 USC 11001).

“Technically qualified person” means:

1. For training purposes, a person who is a registéred

nurse, a certified safety professional, or a certified indus-

- trial hygienist, or has a bachelor’s degree or higher in

industrial hygiene, environmental science, health edu-

cation, chemistry, or a related field and understands the

health risks associated with exposure to hazardous sub-
stances;

2. For training purposes, a person who has completed
at least 30 hours of hazardous materials training offered
by the New Jersey State Safety Council, an accredited
public or private educational institution, labor union,
trade association, private organization or government
agency and understands the health risks associated with
exposure to hazardous substances, and has at least one
year. of experience supervising employees who handle
hazardous substances or work with hazardous substances.
The 30 hour requirement may be met by the combination
of one or more hazardous materials training courses;

3. For training purposes, a person who has successfully
completed a Department of Health and Senior Services
approved instructor training course.

4. For purposes of teaching the recruit firefighting
training course established by the Department of Commu-
nity Affairs, a person who has fulfilled the requirements
of Firefighter Instructor Level I as certified by the De-
partment of Community Affairs;

5. For training purposes, a person who has received
certification pursuant to N.J.A.C. 8:59-12; or
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6. In a research and development laboratory, a person
who has a bachelor’s degree in industrial hygiene, envi-
ronmental science, chemistry, or a related field, and un-
derstands the health risks associated with exposure to the
hazardous substances used in the research and develop-
ment laboratory.

“Teratogen” means a substance which acts during preg-
nancy to produce a physical or functional defect in the
conceptus or offspring.

“Threat to the health or safety of an employee” includes,
but is not limited to, a substance which is flammable,
explosive, corrosive, reactive, or possesses other physical’
properties which pose a threat to the health or safety of an
employee; a substance which is known to cause cancer,
genetic mutations, malfunctions in reproduction, acute or
chronic disease, or other physiological malfunctions, in hu-
mans or animals.

“Workplace survey” means a written document, prepared
by the Department of Health and Senior Services and
completed by a public employer pursuant to the Act, on
which the employer shall report each hazardous substance
present at his facility. The workplace survey is incorporated
into the Right to Know Survey.

Amended by R.1986 d.373, effective September 8, 1986.
See: 18 N.J.R. 1363(a), 18 N.J.R. 1821(a).

Amended definitions “Employer” and “Technically qualified per-
son”.

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).

Definitions of “emergency responder”, “employee”, “one percent”,
“potential exposure”, “private employee”, “Right to Know Hazardous
Substance List”, and “Right to Know Survey” added. Definitions for
“designated county lead agency”, “Emergency Services Information
Survey”, “employee representative”, “employer”, “environmental haz-
ardous substance list”, “environmental survey”, “exposed”, “facility”,
“hazardous substance”, “hazardous substance fact sheet”, “research
and development laboratory”, “technically qualified person”, “trade
secret claim”, “Workplace Hazardous Substance List” and “workplace
survey” amended.

~ Administrative Correction: “Number” changed to “name” under “com-
“Trad'e secret”~means a‘ny formula, Plal.l, patte.:rn, procF:ss, SGﬁfogznﬁf}ﬁ:: 847(a).
production data, information, or compilation of information, Amended by R.1991 d.291, effective June 17, 1991.
which is not patented, which is known only to an employer See: 22 N.J.R. 1892(a), 23 N.J.R. 1939(a).
and certain other individuals, and which is used in the Added definitions of consultant, consulting agency, instructor, provid-
. L. . ing, and shall.
research and development or fabrication and production of  Aj'ch5eq by R.1993 d.384, effective August 2, 1993,
an article of trade or service or of a mixture, and which See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).
gives the employer possessing it a competitive advantage  Amended by R.1994 d.535, effective November 7, 1994.
ovr businesscs Who do not posess 1, 0 the sereey of 5% 20 IR BSENIR O,
which is certified by an appropriate official of the Federal - gee: 31 N.JR. 1589(a), 31 N.J.R. 3106(a).
government as necessary for national defense purposes. Inserted “Certified Industry Hygienist”, “Certified Safety Profession-
The chemical name and Chemical Abstracts Service number ~ 2l” and “Right to Know Enforcement Officer”; and in “Technically
of a substance shall be considered a trade secret only if the g;lzflﬁed person”, inserted a reference to certified safety professionals
employer can establish that the substance is unknown to
competitors. 8:59-1.4 Covered employers exempt from provisions of the
law
“Trade secret claim” means a written request, made by an (a) Any public employer whose Right to Know survey
employer pursuant  to N'J',S'Aj 34:5A-15 . and N'.J‘A'C‘ transmitted to the Department of Health and Senior Ser-
8:39-3, to withhold the. public disclosure of information on  y;ceq indicates that no hazardous substances are present at
the grounds that the disclosure would reveal a trade secret. the facility shall be exempt from the provisions of the Act
for that facility, except for the requirement to annually
“Trade secret docket number” means a code number  y,date the Right to Know Survey pursuant to N.J.A.C.
temporarily or permanently assigned to the identity of infor-  §:59. 5 and except for the provisions of N.J.S.A. 34:5A-33
mation on the Community Right to Know Survey or Release 454 N.J.A.C. 8:59-8 providing for enforcement of violations
and Pollution Prevention Report by the Department of  of the Act. Any residential dwelling which meets this
Environmental Protection. condition, including those located in State, county and local
parks, shall be exempt from meeting the requirement of
“Trade secret registry number” means a code number  N.J.A.C. 8:59-2.
temporarily or permanently assigned to the identity of a
substance in a container by the Department of Health and (b) Any public employer exempted from the provisions of
Senior Services pursuant to N.J.S.A. 34:5A-15 and N.J.A.C. the Act pursuant to this section who transmits to the
8:59-3.6. Department of Health and Senior Services an update of the
: Right to Know Survey which indicates that a hazardous
“Workplace Hazardous Substance List” means the list of ~ substance is present at the public employer’s facility shall
hazardous substances developed by the Department of  immediately be subject to all the provisions of the Act.
Health and Senior Services pursuant to.N..!.S.'A. 34:5A-5. New Rule, R.1986 d.373, effective September §, 1986.
The Workplace Hazardous Substance List is incorporated See: 18 N.JR. 1363(a), 18 N.I.R. 1821(a).
into the Right to Know Hazardous Substance List. Amended by R.1989 d.543, effective November 6, 1989.
59-7 Supp. 10-18-99
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See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).

Provisions limited to public employers.
Amended by R.1999 d.363, effective October 18, 1999,
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

In (a), added a second sentence.

8:59-1.5 Severability

If any provision of these rules or the application thereof
to any person or circumstance is held invalid, such invalidity
shall not affect other provisions of these rules and to this
end, the provisions of these rules are declared to be severa-
- ble.

Recodified, R.1986 d.373, effective September 8, 1986.
See: 18 N.J.R. 1363(a), 18 N.J.R. 1821(a).

SUBCHAPTER 2. RIGHT TO KNOW SURVEY—
FOR PUBLIC EMPLOYERS

8:59-2.1 General provisions

(a) A Right to Know Survey shall be prepared by the
Department of Health and Senior Services and mailed to
every public employer covered under the New Jersey unem-
ployment insurance law who is also covered by the Act.

(b) Every public employer shall report every five years
each hazardous substance listed on the Right to Know
Hazardous Substance List which is present at its facility,
beginning with the 1993 Right to Know Survey.

(c) In each of the four years between complete inventory
surveys, every public employer shall report any new hazard-
ous substances listed on the Right to Know Hazardous
Substance List which are present at its facility.

(d) Within 90 days of receipt of a Right to Know Survey,
or by July 15, whichever is later, a public employer shall
complete and transmit the survey to the Department of
Health and Senior Services; the county health department,
county clerk, or designated county lead agency, of the
county in which the employer’s facility is located; -the local
health department; the local emergency planning commit-
tee; the local fire department, and the local police depart-
ment.

(e) The Department shall provide, upon request, a Span-
ish translation of a blank copy of the Right to Know survey
to public employers; to county health departments, county
clerks, or designated county lead agencies; and to the
public.

Amended by R.1986 d.373, effective September 8, 1986.
See: 18 N.J.R. 1363(a), 18 N.J.R. 1821(a).

Added date to (d).
Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).

Provisions limited to public employers. Workplace Survey designa-
tion changed to Right to Know Survey. Local health department and

Local Emergency Planning Committee to receive copies of the survey

added in (d).
Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

In (b), inserted “every five years” following “report”, and added “,
beginning with the 1993 Right to Know Survey” at the end; rewrote
(c); and in (d), inserted “or by July 15, whichever is later,” following

“Survey,”.

8:59-2.2 Completion of Right to Know Survey

(a) A public employer shall report the hazardous sub-
stances which are present at its facility on the Right to
Know Survey as follows:

1. Hazardous substances shall be reported by the com-
mon name permitted by N.J.A.C. 8:59-5.7, and Chemical
Abstracts Service number listed on the Right to Know
Hazardous Substance List.

2. Hazardous substances which are special health haz-
ard substances shall be reported on the Right to Know
Survey in accordance with N.J.A.C. 8:59-10.1(b).

3. Hazardous substances other than special health haz-
ard substances which are included in a mixture shall be
reported on the Right to Know Survey if they constitute
one percent or more of the mixture or if the substance is
present in the aggregate of 500 pounds or more in a
container at the facility regardless of the percentage of
the substance in a mixture.

4. The name of the product in which the hazardous
substance is contained shall be reported on the Right to
Know Survey in alphabetical order. For each product,
the type of container, greatest amount of the product in
the prior 12 months (inventory), physical state of the
product (unit), number of employees exposed or poten-
tially exposed to the product, and the exact location of the
product on site, shall be reported.

5. The name of the hazardous ingredients of a product
shall be listed in alphabetical order underneath the prod-
uct name. For each ingredient, the New Jersey Right to
Know Hazardous Substance List Substance Number,
Chemical Abstracts Service number (CAS), United States
Department of Transportation Hazardous Materials Iden-
tification Number (DOT No.), percentage of the hazard-
ous ingredients in the product (mixture), and the Special
Health Hazard Codes of the ingredients, shall be report-
ed.

6. The Right to Know Survey inventory pages shall be
divided into large quantities of hazardous products at
single locations and all other products, to be called, small
quantities. Large quantity is defined as a product present
in a quantity greater than 100 pounds, gallons or cubic
feet (inventory range codes 12 through 20). The Depart-

ment shall have the discretion not to require the reporting [’ ‘

of location of product for small quantities.
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8:59-3.2

(b) In order for the Department to enforce compliance
with the law, a public employer shall maintain records which
indicate which hazardous substance components are present
in which substances, mixtures, or intermediates that are
identified by non-generic, generic or non-acceptable com-
mon or chemical names. Material safety data sheets should
be used for this purpose.

(c) A public employer who wishes to claim a trade secret
for the product trade name and chemical name or common
name and Chemical Abstracts Service number of a hazard-
ous or other substance shall follow the procedures set forth
in N.J.A.C. 8:59-3 for making a trade secret claim on the
Right to Know survey.

(d) A public employer shall report on the Right to Know
survey any other information the Department determines to
be reasonably necessary in order to carry out its responsibili-
ties under the Act.

(e) If a public employer does not know the chemical
name and Chemical Abstracts Service number of the com-
ponents of a substance, mixture, or intermediate, at the time
of receipt of the Right to Know Survey, it shall make a good
faith effort to obtain this information from the manufacturer
or supplier. A good faith effort shall consist of two contacts
by letter and/or documented phone call to the manufacturer
or supplier. The public employer shall maintain this written
documentation of its good faith effort.

(f) If a public employer is unable to obtain the chemical
name and Chemical Abstracts Service number of all hazard-
ous substances or the non-hazardous substances among the
five most predominant components of the substance, mix-
ture, or intermediate, it shall notify the Department on the
form provided and attach it to the Right to Know survey
submitted to the Department. The public employer shall
include the identifying name or trade name of the sub-
stance, mixture or intermediate, and the manufacturer’s
name and address, and shall supply the department with any
available corresponding material safety data sheet. If the
public employer cannot identify the manufacturer’s name it
shall supply the name and address of the supplier.

(g) A public employer shall certify on the Right to Know
survey that the information contained therein is true, accu-
rate and complete to the best of its knowledge.

(h) If a public or private subcontractor stores hazardous
substances at a public employer’s facility, the public employ-
er shall report these substances on the Right to Know
survey.

(i) A public employer shall obtain material safety data
sheets from manufacturers, suppliers and subcontractors for
all products present at the public employer’s facility, pur-
chased for the public employer’s facility, and brought on site
at the public employer’s facility.

59-9

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).
Provisions limited to public employers. Added (h) and (i).
Amended by R.1993 d.384, effective August 2, 1993.
See: 25 NJ.R. 864(a), 25 N.J.R. 3543(a).
Amended by R.1994 d.535, effective November 7, 1994.
See: 26 N.J.R. 2888(a), 26 N.J.R. 4380(b).
Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).
In (e), deleted “annual” preceding “Right” in the first sentence.

8:59-2.3 Additional information requested by local
agencies

(a) Any county health department, county clerk, or desig-
nated county lead agency, local police department, or local
fire department may request from a public employer submit-
ting a Right to Know survey to it further information
concerning the survey, except for information claimed as
trade secret on the survey form, and the public employer
shall provide the additional information upon the request
therefore. The public employer shall provide a response
within 30 days.

(b) The public employer may require the county health
department, county clerk, or designated county lead agency;
local police department; or local fire department to sign an
agreement protecting the confidentiality of any additional
information provided pursuant to (a) above.

Amended by R.1989 d.543, effective November 6, 1989.

See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).
Provisions limited to public employers.

tion changed to Right to Know Survey.

Workplace Survey designa-

SUBCHAPTER 3. TRADE SECRETS

8:59-3.1 Authority

(a) This subchapter is promulgated pursuant to the
Worker and Community Right to Know Act, 1..1983, c.315,
N.J.S.A. 34:5A-1 et seq., in particular, N.J.S.A. 34:5A-15
and 30, and N.J.S.A. 13:1D-9.

(b) This subchapter is a jointly adopted rule of the De-
partment of Health and Senior Services and the Department
of Environmental Protection (See N.J.A.C. 7:1G-6).

Amended by R.1993 d.386, effective August 2, 1993.
See: 25 N.J.R. 858(a), 25 N.J.R. 3537(a).

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

8:59-3.2 Purpose

(a) Trade secret claims will be filed or maintained by
employers who are subject to the Act to maintain the
confidentiality of information requested on the Right to
Know Survey or the environmental survey and for the names
of substances on container labels. It is the purpose of this
subchapter to prescribe:

Supp. 10-18-99
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1. The procedures and guidelines for filing trade se-
cret claims and maintaining trade secret information;

* 2. The information required by the department for
determination of a trade secret claim;

3. The methods for maintaining the confidentiality
and security of trade secret information;

4. The criteria for determination of a trade secret
claim;

5. The procedure for requesting trade secret informa-
tion;

6. The procedures for appeal of a determination of a
trade secret claim; and

7. The procedures and guidelines for the disclosure of
trade secret information.

Amended by R.1993 d.386, effective August 2, 1993.
See: 25 N.J.R. 858(a), 25 N.IR. 3537(a).

8:59-3.3 Definitions

“Department” means, for purposes of this subchapter,
both the New Jersey Department of Health and Senior
Services and the New Jersey Department of Environmental
Protection, unless otherwise indicated.

Amended by R.1993 d.386, effective August 2, 1993,
See: 25 N.J.R. 858(a), 25 N.J.R. 3537(a).

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

8:59-3.4 General provisions

(a) Except as provided in N.J.A.C. 8:59-3.15, the depart-
ment shall not disclose any trade secret claim and support-
ing information, that is pending or has been approved.

(b) An employer shall report the information for which a
trade secret claim is being made to the appropriate Depart-
ment in accordance with N.J.A.C. 8:59-3.6 (7:1G-6.6), or
maintain this information in accordance with the provisions
of N.J.A.C. 8:59-3.6.

(c) On the Right to Know Survey and the environmental
survey which the employer sends to county and local govern-
ment agencies and which the employer retains on file at the
facility for inspection by an enforcement officer or employ-
ees, the employer shall conceal or omit information claimed
to be a trade secret, and shall note on the surveys where
information has been claimed to be a trade secret.

(d) Any Right to Know Survey or environmental survey
shall only be made available to the public with trade secret
information concealed as required in subsection (c) above
indicating pending or approved trade secret claim status.

Supp. 10-18-99

(e) All documents containing the information claimed to
be a trade secret and supporting information which are

submitted, shall be submitted to the "appropriate Depart- ;

ment by certified mail return receipt requested, by personal
delivery, or by other means which requires verification of
receipt, the date of receipt, and the name of the person who
receives the document at the Department. Such documents
concerning the Right to Know Survey or labeling of contain-
ers shall be mailed or delivered to:

Manager, Right to Know Program

New Jersey Department of Health and Senior Ser-
vices

PO Box 368

Trenton, NJ 08625-0368

Such documents concerning the environmental survey
shall be mailed or delivered to:

Chief, Bureau of Chemical Release Information
and Prevention

New Jersey Department of Environmental Protec-
tion

PO Box 405

Trenton, NJ 08625-0405

(f) The top of each page of any document containing the
information for which a trade secret claim is being made
and submitted pursuant to (e) above, shall display the word
“CONFIDENTIAL” in bold type or stamp. If the docu-
ments submitted in support of the trade secret claim are to
be kept confidential, they shall be similarly stamped.

(g) The outside of the envelope containing the informa-
tion claimed to be a trade secret and any other envelopes
containing information in support of such claim submitted
pursuant to (e) above, shall display the word “CONFIDEN-
TIAL” in bold type on both sides. This envelope shall be
enclosed in a plain envelope addressed for mailing.

(h) The department shall determine the validity of a
trade secret claim when a request is made by any person for
the disclosure of the information for which the trade secret
claim was made and at any time that the department deems
appropriate. . The employer shall be notified before the
department makes its determination and shall be provided
30 days to submit any information pursuant to N.J.A.C.
8:59-3.6 except when the employer has filed a trade secret
claim prohibited by N.J.A.C. 8:59-3.5. The department
shall make its determination on a trade secret claim in
accordance with the criteria in N.J.A.C. 8:59-3.9. The
department may approve a trade secret claim based on
information provided pursuant to N.J.A.C. 8:59-3.6.

(i) The department may revoke an approved trade secret
claim upon the receipt of new information from any person
regarding the information previously submitted by an em-
ployer pursuant to N.J.A.C. 8:59-3.6. In the event of such
revocation, N.J.A!C. 8:59-3.11 and 3.13 shall apply in the
same manner as where the department rejects a trade secret |
claim.
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(j) Nothing in these regulations shall be construed as
prohibiting the incorporation of trade secret information
into cumulations of data subject to disclosure as public
records, provided that such disclosure is not in a form that
would foreseeably allow persons outside the department, not
otherwise having knowledge of such information, to deduce
from it the trade secret information, or the identity of the
employer who supplied it to the department.

(k) Any failure by an employer to submit additional
information relevant to the trade secret claim requested by
the department or to allow inspection of its facility by the
department for purposes of determining the validity of a

trade secret claim shall constitute valid cause for denial of .

the trade secret claim.

(/) Compliance with this subchapter does not constitute
satisfaction of Federal trade secret claim requirements for
substances exceeding the Federal reporting thresholds of
Title IIT of the Superfund Amendments and Reauthoriza-
tion Act. '

Amended by R.1993 d.386, effective August 2, 1993.
See: 25 N.J.R. 858(a), 25 N.I.R. 3537(a).
Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

In (e), substituted a reference to Chief, Bureau of Chemical Release
Information and Prevention for a reference to Chief, Bureau of Haz-
ardous Substances Information.

8:59-3.5 Prohibited claims

(a) A trade secret claim may not be made to the Depart-
ment of Health and Senior Services for the following infor-
mation:

1. The name and Chemical Abstracts Service number
of any substance listed on the Special Health Hazard
Substance List (N.J.A.C. 8:59-10), which meets the crite-
ria established pursuant to N.J.A.C. 8:59-10;

2. Any information required to be publicly disclosed
pursuant to any other act;

3. The following information requested on the Right to
Know Survey:

i. Name of the employer;

ii. Location of the facility.

Amended by R.1993 d.386, effective August 2, 1993.
See: 25 N.J.R. 858(a), 25 N.J.R. 3537(a).

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

8:59-3.6 Procedure for filing trade secret claims and
maintaining trade secret information

(a) Reporting shall be done as follows:

1. A public employer who claims that disclosing infor-
mation on a Right to Know Survey would reveal a trade
secret shall list a trade secret registry number in place of
the trade secret information in the Right to Know Survey

59-11

to be distributed to the Department and all county and
local agencies which are required by law, rule or regula-
tion to receive the survey. The employer shall derive the
registry number by adding a numeral beginning with
“5000” at the end of its New Jersey Department of Labor
employer identification number (EIN) separated by a
dash and preceded by the words, “Trade secret registry
# 7. See (b)2 below for examples. Each new trade secret
claim shall be numbered consecutively. A second version
of the Right to Know Survey which includes both the
trade secret registry number and the trade secret informa-
tion shall be filed with the Department along with the
information required in (c) below, at the time of submis-
sion of the first survey.

2.- A public employer may assign trade secret registry
numbers to ingredients or products.

(b) Labeling shall be done as follows:

1. An employer who claims that labeling a container at
his facility with the chemical name and Chemical Ab-
stracts Service number of the hazardous or other sub-
stance in the container would reveal a trade secret, shall
file a trade secret claim with the Department of Health
and Senior Services by:

i. Submitting the trade secret information and the
summary information required in (c) below; or

ii. Notifying the Department,-in writing, that the
employer intends to conceal the chemical name and
Chemical Abstracts Service number of ingredients on a
label for one or more ingredients or products. If a
notification is filed, the employer shall certify that the
trade secret information required in (b)4 below is being
maintained, advise the Department of the trade secret
registry numbers being assigned, and provide the De-
partment with the name(s) and emergency phone num-
ber(s) of the employer representative(s) available in
case of a public health or medical emergency, who is
authorized by the employer to release trade secret
information to the Department, or to others under such
circumstances. The notification must be updated if the
employer assigns a new employee to communicate with
the Department regarding trade secrets, if the employer
assigns a new emergency representative, or if the em-
ployer uses a new alpha and/or numeric numbering
system for its trade secret registry numbers. One
notification may be filed by an employer for the trade
secret claims at each facility, and an employer with
multiple facilities may file one notification for the trade

" secret claims at all of its facilities.

2. An employer shall derive the trade secret registry
number to use on containers in either of two ways:

i. By adding a numeral beginning with “5000” at the
end of its New Jersey Department of Labor employer
identification number (EIN), separated by a dash, and
preceded by the words “Trade Secret Registry #.”

Supp. 10-18-99
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Each new trade secret registry number shall be num-
bered consecutively. Examples of acceptable numbers
include:

Trade Secret Registry Number 12345600-5000
Trade Secret Registry # 12345600-5000
TSRN 12345600-5000

NJ TSRN 12345600-5000; or

ii. By using its own alpha and/or numeric numbering
system. If this option is chosen, the trade secret regis-
try number shall be preceded by the words “New Jersey
Trade Secret Registry Number.” The acronyms and
symbols “NJ,” “TSRN,” “TSR,” “No.,” and “# ” may
be used.

3. Trade secret registry numbers may be assigned to
ingredients or products. If assigned to products, the
employer must keep a list of those ingredients in the
product which are considered trade secrets. Those ingre-
dients in the product which are not trade secrets must be
listed on the label in accordance with N.J.A.C. 8:59.

4. If an employer chooses to file a notification with the
Department pursuant to (b)1 above, he shall maintain the
trade secret information on site or at the corporate
facility. This information shall include the chemical
names and Chemical Abstracts Service numbers of all
trade secret ingredients and products and the trade secret
registry numbers that the employer has assigned to the
ingredients and products.

5. A Right to Know enforcement officer shall be al-
lowed to see the area where the trade secret information
is kept and the system which has been established by the
employer to maintain the trade secret information, but
shall not be allowed to see the trade secrets unless
authorized to do so by the employer or this Subchapter.

6. Trade secret numbers shall be affixed to containers
in accordance with N.J.A.C. 8:59-3.17.

7. The Department may request complete trade secret
information from an employer in order to make a deter-
mination on the validity of the trade secret claim or for
public health or medical emergencies. The employer
shall submit the information to the Department within 30
days of the request unless emergency circumstances apply,
in which case the information shall be submitted within a
shorter period of time as specified by the Department.
Trade secret information submitted to the Department
shall include the information required in (c) below.

8. Trade secret information which is currently on file
with the Department will be returned to the employer
upon request.

(c) An employer shall submit a summary of the following
information at the time of submittal of the trade secret
claim except when a notification is filed pursuant to (b)
above:

Supp. 10-18-99 5912

1. Prior trade secret determinations concerning the
trade secret claim by the Department, other agency or
court, and a copy of such determination or reference to it;

2. Whether or not the information is known outside the
employer’s business;

3. Whether the information is patented;

4. What if any would be the harmful effects of its
disclosure;

5. The period of time for which a trade secret designa-
tion is requested, if appropriate;

6. The ease or difficulty with which the information
could be disclosed by analytical techniques, laboratory
procedures, or other means;

7. Whether it is used in the research and development,
or fabrication and production, of an article of trade or

service;

8. Whether the trade secret is a formula, plan, pattern,

‘process, production data, information, or compilation of

information; and

9. The name(s) and emergency phone number(s) of the
employer representative(s) available in case of a public
health or medical emergency, who is (are) authorized by
the employer to release trade secret information to the
Department, or to others under such circumstances.

(d) The Department may at any time subsequent to the

filing of a trade secret claim, request, in writing, the infor-
mation listed in (d)1 through 5 below. Within 30 days of
such written request, an employer shall answer the request
in writing. The Department may extend the period for
submitting an answer for good cause shown. ‘

1. Whether disclosure of the trade secret information
would be likely to result in harmful effects on the employ-
er’s competitive position, and if so,

i. What those harmful effects would be;

ii. The competitive advantage the employer possesses
over employers who do not possess it; and

iii. The value of the information to the employer or
the employer’s competitor.

2. The extent to which the trade secret information is
known by employees and others involved in the employ-
er’s business;

3. The extent of measures taken by the employer to
guard the secrecy of the trade secret information;

4. The amount of effort or money expended by the
employer in developing the trade secret information;

5. Any other relevant information to assist the Depart-
ment in determining the validity of a trade secret claim.
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1. Instead of labeling pursuant to this subchapter or (a)
above, employers who follow the procedure in (c) below
and are approved by the Department as a research and
development laboratory, may label containers in accor-
dance with the Occupational Safety and Health Standard
adopted by the United States Occupational Safety and
Health Administration (OSHA), for private employers,
and by the New Jersey Department of Labor, for public
employers, entitled “Occupational Exposure to Hazardous
Chemicals in Laboratories” (Laboratory Standard), at 29
CFR Part 1910, Section 1450 (1910.1450), promulgated
on January 31, 1990, at 55 FR 3300, for private employ-
ers, and at N.J.A.C. 12:100—-4.2, promulgated on June 21,
1993, at 25 N.J.R. 2688(b), for public employers.

2. In order for public employers to qualify for the
labeling exemption in (b)1 above, all other requirements
of the Laboratory Standard shall be complied with by the
public employer including the chemical hygiene plan,
information and training, and hazard identification. Such
training shall be given to all public employees exposed or
‘potentially exposed to hazardous chemicals in the re-
search and development laboratory, including mainte-
nance personnel and persons washing laboratory equip-
ment. ‘

3. In public workplaces, public employees shall have
free and ready access at all times to the chemical name
~ and Chemical Abstracts Service number of the substances
in the containers through alternative information sources,
shall have access to this information without the permis-
sion or assistance of management, and shall have this
information available at close proximity to his or her
specific job location or locations.

(c) An employer that wishes to obtain a research and
development laboratory exemption shall comply with the
following procedure:

1. For public employers, the employer shall submit to
the Department of Health and Senior Services a complet-
ed research and development laboratory exemption appli-
cation on forms approved by the Department.

2. For private employers, the employer shall submit to
the Department of Environmental Protection (DEP) a
completed research and development laboratory exemp-
tion application on forms approved by DEP.

3. The application forms required in (c)1 and 2 above
shall contain the following information:

i. The name and address of the employer and facility
(if different), location of the facility, and New Jersey
Employer Identification Number of the employer;

ii. An 8% x 11 map of the facility indicating the
designated research and development area(s) of the
facility. The map should indicate if research and devel-
opment activities are limited to specific locations within
the facility or if the entire facility is dedicated to
research and development activities;

iii. The percentage of total work hours devoted to
research and development activities in the designated
area(s);

iv. Written verification from the local fire depart-
ment stating that an acceptable communications pro-
gram has been established with them to assist them in
responding to emergencies at the research and develop-
ment laboratory;

v. A description of the technical qualifications of
each supervisor of the research and development labo-
ratory area(s) or a certification by the supervisor of the
research and development laboratory operations that
each research and development laboratory is under the
direct supervision of a technically qualified person; and

vi. A signed certification that the information con-
tained in the research and development laboratory
exemption application is true, accurate and complete.

4. Upon receipt of a completed research and develop-
ment laboratory exemption application, the Department
of Health and Senior Services and Department of Envi-
ronmental Protection shall jointly make a determination
to grant or deny the application. A letter will be sent by
the Department of Health and Senior Services (to public
employers) or the DEP (to private employers) to the
applicant advising them of the approval or denial of the
application. The research and development laboratory
exemption shall become effective upon receipt by the
employer of a letter from the Department of Health and
Senior Services or DEP approving the application.

5. Employers who have received a research and devel-
opment laboratory exemption as of August 2, 1993 need
not reapply according to the procedure set forth in (c)1
through 4, above, and the terms and scope of existing
exemptions are not affected by these amendments. Any
changes which the employer wishes to make to the terms
and scope of an existing exemption would require an
application to be made pursuant to (c)1 through 4, above,
reflecting those changes.

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).
Access to information limited to public employees and emergency
responders.
Administrative Correction.
See: 22 N.J.R. 847(a).
Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.LR. 864(a), 25 N.J.R. 3543(a).
Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.I.R. 3106(a).

8:59-5.4 Mixtures

If a container contains a mixture, an employer shall label
the container according to N.J.A.C. 8:59-5.

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).
Mixture labeling requirements in (b) deleted.
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8:59-5.5 Exceptions to labeling requirements; Federal and
. State labeling laws ,
(2) The labeling requirements of N.J.A.C. 8:59-5.1 shall
" not apply to containers affixed with labels pursuant to the
requirements of the Federal Insecticide, Fungicide, and
Rodenticide Act, 61 Stat. 163 (7 U.S.C. 136 et al.).

(b) Containers labeled with shipping names of specific
substances with identification numbers from the United
States Department of Transportation’s Hazardous Materials
Table, 49 CFR 172.101, columns 2 and 4, may be substituted
for the information required by N.J.A.C. 8:59-5.1 if the
name on the container is identical to the chemical or
common name on the Right to Know Hazardous Substance
List.

(c) Containers containing waste material shall be labeled.

The information required on a label for waste material
pursuant to the Federal Resource Conservation and Recov-
ery Act (RCRA) and the New Jersey Solid Waste Manage-
ment Act (SWMA) may be substituted for the information
required by N.J.A.C. 8:59-5.1, even though the employer is
not regulated by RCRA or SWMA.

(d) Any food, food additive, color additive, drug, cosmet-
ic, or medical or veterinary device, including materials in-
tended for use as ingredients in such products (for example,
flavors and fragrances), as such terms are defined in the
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 301 et
seq.) and regulations issued under that Act, shall be exempt
from the labeling requirements of N.J.A.C. 8:59-5 when
they are subject to the labeling requirements under the
Federal Food, Drug, and Cosmetic Act by the Food and
Drug Administration and are in containers that are less than
55 gallons or 450 pounds.

1. All raw food materials, food additives, and finished
food products intended for human or animal consumption
regulated by Federal law shall be exempt from the label-
ing requirements of N.J.A.C. 8:59-5 regardless of the size
of the container they are contained in.

2. A public employer shall make available to public
employees on request, all hazardous substance fact sheets
prepared by the Department relevant to the above prod-
ucts, including hazardous substance fact sheets on inactive
ingredients as defined by the FDCA.

(e) Containers containing petroleum process streams
shall be labeled. Labels for petroleum process streams may
contain Chemical Abstracts Service numbers and their cor-
responding names included in the Toxic Substances Control
Act Chemical Substances Inventory (EPA, May 1979) or in
the Cumulative Supplements instead of the information
required by N.J.A.C. 8:59-5.1. In addition, any substance in
sources #1,2,4,5,6,7,8,9, 10, 11, 12, 13 and 14, shall be
indicated on the label. However, aliphatic hydrocarbons in
sources #1, 2,4, 5,6,7,8,9, 10, 11, 12, 13 and 14 other
than n-hexane, need not be included on the label. A
private employer shall maintain and make readily accessible
to emergency responders a document that describes and
identifies the contents of petroleum process streams.

Supp. 10-18-99

(f) Electrical equipment containing dielectric fluid may
be labeled according to Section 761 of the Federal Toxic
Substances Control Act.

(g) Gas utility pipelines in transmission and distribution
systems that meet the United States Department of Trans-
portation’s Minimum Federal Standards for Gas Lines may
be labeled pursuant to those standards. A private employer
shall maintain and make readily accessible to emergency
responders a document that describes and identifies the
contents of gas utility pipelines.

(h) Containers containing radioactive materials regulated
by the Atomic Energy Act and the Nuclear Regulatory
Commission may be labeled according to regulations pro-
mulgated by the Nuclear Regulatory Commission pursuant
to the Atomic Energy Act.

(i) Labels on shipping containers of controlled substances
regulated by the Federal Controlled Substances Act and/or
the Controlled Substances Import and Export Act which
purposefully do not indicate the contents of the container as
controlled substances in order to guard against storage and
in-transit losses may, be substituted for the information
required by N.J.A.C. 8:59-5.1. :

() Any distilled spirits (beverage alcohols), wine, or malt
beverage intended for nonindustrial use, as such terms are
defined in the Federal Alcohol Administration Act (27
U.S.C. 201 et seq.) and regulations issued under that Act,
shall be exempt from the labeling requirements of N.J.A.C.
8:59-5 when they are subject to the labeling requirements of
the Federal Alcohol Administration Act and labeling regula-
tions issued under that Act by the Bureau of Alcohol,
Tobacco and Firearms.

Amended by R.1984 d.626, effective January 21, 1985.
See: 16 N.J.R. 2735(a), 17 N.J.R. 196(a).

Section substantially amended.
Amended by R.1986 d.373, effective September 8, 1986.
See: 18 N.J.R. 1363(a), 18 N.J.R. 1821(a).

Added (i).
Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).

Stylistic changes. New Jersey Solid Waste Management Act added

in (c). Availability of fact sheets limited to public employees in (d).
Accessibility to description of petroleum process streams and gas utility
pipelines limited to emergency responders in (e) and (g).

Amended by R.1993 d.384, effective August 2, 1993.

See: 25 N.J.R. 864(a), 25 N.I.R. 3543(a).

8:59-5.6 Exclusions from the requirement to label

(a) Containers containing the. following categories of haz-
ardous or other substances shall be exempt from the re-
quirements of labeling:

1. Any article containing a hazardous or other sub-
stance if the hazardous or other substance is present in a
solid form and is not used in a manner which changes its
physical form, and which does not pose any acute or
chronic health hazard to a public or private employee or
emergency responder exposed to it;
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2. Any hazardous or other substance constituting less
than one percent of a mixture unless the hazardous or
other substance is present in an aggregate amount of 500
pounds or more in a container at a facility;

3. Any hazardous or other substance which is a special
health hazard substance constituting less than the thresh-

old percentage established by the Department of Health -

and Senior Services for that special health hazard sub-
stance when present in a mixture. The threshold percent-
age for carcinogens, mutagens and teratogens shall be 0.1
percent; _ : ‘

4. Any product which contains a hazardous or other
substance in the same form and concentration as a prod-
uct packaged for distribution and use by the general
public, if the primary use container of the product is two
kilograms (4.4 pounds) or two liters (0.53 gallons) or
smaller.

i. The container thresholds in (a)4 above shall not
apply to products that contain carcinogenic, mutagenic
or teratogenic substances which are listed on the Spe-
cial Health Hazard Substance List. (See N.J.A.C.
8:59-10.2.) For products that are below the two kilo-
gram/two liter threshold and contain carcinogens, muta-
gens or teratogens, the chemical names and Chemical

* Abstracts Service numbers of all carcinogens, mutagens

and teratogens shall be listed on the product’s label.
Other ingredients do not need to be listed on the label.

ii. The container thresholds in (a)4 above shall not
apply to products that contain flammable, reactive or
corrosive substances which are listed on the Special
Health Hazard Substance List, and that meet the Spe-
cial Health Hazard Substance List’s criteria for flamma-
bility, reactivity or corrosivity. (See N.J.A.C.
8:59-10.2.) For products that are below the two kilo-
gram/two liter threshold and meet the Special Health
Hazard Substance List’s criteria for flammability, reac-
tivity or corrosivity, the chemical names and Chemical
Abstracts Service numbers of the flammable, reactive or
corrosive substances which contribute to the Special
Health Hazard of the product, shall be listed on the
product’s label. Other ingredients do not need to be
listed on the label.

iii. Consumer products both above and below this
threshold shall be exempt from labeling, regardless of
the presence of Special Health Hazard Substances, if
the product is in the same form and concentration as a
product packaged for distribution and use by the gener-
al public to which a public or private employee’s expo-
sure during handling is not significantly greater than a
consumer’s exposure during the principal use of the
product.

! 59-23

5. Any fuel in a motor vehicle;
6. Tobacco or tobacco products;
7. Wood or wood products;

8. Food, drugs, cosmetics, or alcoholic beverages in a
retail establishment which are packaged for sale to con-
sumers;

9. Foods, drugs, or cosmetics intended for personal
consumption by employees while in the workplace;

10. Materials gathered as evidence by a law enforce-
ment agency and maintained in an evidence locker or
room;

11. Substances which are an integral part of a facility
structure or furnishings; or

12. Products which are the personal property and are
for the personal use of an employee. '

(b) Process containers and directly associated piping
whose contents change with the same frequency as the
contents of the process containers, and sample valves from
the process containers and directly associated piping, need
not be labeled. This exclusion: shall not apply to pipeline
labeling requirements in N.J.A.C. 8:59-5.2, which regulates
the labeling of valves, outlets, vents, drains and sample
connections.

(c) A container which is removed from a larger container
that is labeled in accordance with this subchapter, which is
intended only for the immediate use of the employee who
performs the removal, and which is used up during the
employee’s workshift, need not be labeled.

(d) Articles that are excluded by (a)l above shall include
solid articles that contain some amount of liquid or powder
which, due to the design and use of the article, is not
released from the article and thus does not cause any
exposure to public employees and emergency responders.
The following solid articles, which are examples and do not
represent an exclusive list of excluded articles, meet the
requirements of (a)l above and are excluded from labeling:

1. Ammunition;

2. Bars of soap;

3. Chalk;

4. Pills and capsules;

5. Polaroid film;

Supp. 10-18-99
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6. Dry cell batteries;
7. Glue sticks;

8. Photocopier toners and developers in self-contained
cartridges;

9. Grinding wheels;

10. Pens;

11. Pastels;

12. Sorbent sample tubes; and

13. Thermometers.

(e) Consumer products that meet the requirements of
(a)4 above in all cases and are excluded from labeling
include typewriter correction fluid (for example, “Wite-
Out,” “Liquid Paper”).

(f) All offices that are used for office work shall be
exempt from labeling containers in that office. Rooms in
an office building that are used for storage of cleaning
supplies, printing, storage of maintenance materials, and
other non-office work activity shall not be included in this
exemption.

(g) All containers that are two kilograms (4.4 pounds) or
two liters (0.53 gallons) or smaller shall be exempt from
labeling.

1. The container thresholds in (g) above shall not apply
to products that contain carcinogenic, mutagenic or tera-
togenic substances which are listed on the Special Health
Hazard Substance List. (See N.J.A.C. 8:59-10.2.) For
products that are below the two kilogram/two liter thresh-
old and contain carcinogens, mutagens or teratogens, the
chemical names and Chemical Abstracts Service numbers
of all carcinogens, mutagens and teratogens shall be listed
on the product’s label. Other ingredients do not need to
be listed on the label.

2. The container thresholds in (g) above shall not apply
to products that contain flammable, reactive or corrosive
substances which are listed on the Special Health Hazard
Substance List, and that meet the Special Health Hazard
Substance List’s criteria for flammability, reactivity or
corrosivity. (See N.J.A.C. 8:59-10.2). For products that
are below the two kilogram/two liter threshold and meet
the Special Health Hazard Substance List’s criteria for
flammability, reactivity or corrosivity, the chemical names
and Chemical Abstracts Service numbers of the flamma-
ble, reactive or corrosive substances which contribute to
the Special Health Hazard of the product, shall be listed
on the product’s label. Other ingredients do not need to
be listed on the label.

Supp. 10-18-99

(h) The threshold set forth in (g) above shall only apply
to public employers if the public employer complies with the
labeling requirements of the OSHA Hazard Communication
Standard, 29 CFR 1910.1200, for all containers which are
lower than this threshold. Even though public employers
who choose to comply with the OSHA Hazard Communica-
tion Standard may not be required to label containers below
the threshold according to the requirements of the Right to
Know Act, the hazardous substances in these containers still
have to be reported on the Right to Know Survey, Material
Safety Data Sheets and Hazardous Substance Fact Sheets
still have to be maintained in the Right to Know Central
File for these chemicals, and public employees still have to
receive training about these chemicals.

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.JR. 1253(a), 21 N.J.R. 3516(a).

Emergency responder added to (a)l. Threshold percentage of 0.1
percent added to (a)3. Consumer product exemption limited to normal
consumer quantities in (a)4. New exemption for fuel in motor vehicles
added at (a)5. Added (c).

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).

Amended by R.1994 d.21, effective January 3, 1994.
See: 25 N.J.R. 3441(a), 26 N.J.R. 217(a).

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

8:59-5.7 Common name

(a) Only common names specified by the department
may be substituted for required chemical names on labels.

(b) Four hazardous substances listed on the Right to
Know Hazardous Substance List:

1. The first name shall be considered the common

. name for the hazardous substance for purposes of labeling

containers. If there is only one name listed for a hazard-

ous substance on the Right to Know Hazardous Substance

List, no other name may be used for purposes of labeling
containers;

2. Any synonym (designated as “syn”) listed on the
Right to Know Hazardous Substance List shall be consid-
ered an acceptable common name for purposes of label-
ing containers; and :

3. Generic names (designated as “gen”) listed on the
Right to Know Hazardous Substance List can only be
used on container labels if there is a CAS number next to
the generic name, except for Fuel Oil and Petroleum Oil
which can be used without a CAS number. The phrase
“Fuel Oil” should be used to label heating oil.

(c) For substances not listed on the Right to Know
Hazardous Substance List, any synonym accepted by the
Chemical Abstracts Service shall be considered the common
name for the substance for purposes of labeling containers.

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).

Synonym considered acceptable common name in (b).
names considered acceptable if they have CAS numbers in (b).
Amended by R.1993 d.384, effective August 2, 1993.

Generic
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8:59-6.2

See: 25 N.JR. 864(a), 25 N.J.R. 3543(a).

8:59-5.8 Labels

(a) A label shall be a sign, emblem, sticker or marker of a
durable nature affixed to or stenciled onto a container.

(b) The printing on a label shall be easily readable and
not obscured.

(c) The label shall be prominently displayed on the con-
tainer. :

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).
Added (c).

8:59-5.9 Trade secret registry number

(a) An employer who files a trade secret claim pursuant
to N.J.A.C. 8:59-3 shall affix or stencil the trade secret
registry number onto each container containing a substance
for which the trade secret claim was made, in accordance
with the deadlines set forth in N.J.A.C. 8:59-5.1.

(b) Upon notification by the department that a trade
secret claim has been denied, and after all appeals have
been exhausted, an employer shall replace the trade secret
registry number on the container with the chemical name or
common name permitted by N.J.A.C. 8:59-5.7, and Chemi-
cal Abstracts Service number, pursuant to N.J.A.C. 8:59-3
within 10 days of notification.

8:59-5.10 Subcontractors

If a public or private subcontractor stores hazardous or
other substances at a public employer’s facility, the public
employer shall ensure that the containers holding these
substances are labeled in accordance with this subchapter.

New Rule, R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).

SUBCHAPTER 6. EDUCATION AND TRAINING
PROGRAM—FOR PUBLIC EMPLOYERS

8:59-6.1 General provisions

(a) Every public employer shall establish an education
and training program for its employees, which shall be
provided on paid employer time, except for volunteers, and
shall:

1. Inform employees in writing and orally of the po-
tential health and safety risks of the hazardous substances
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listed on the Right to Know Hazardous Substance List
and the particular hazards of mixtures listed on material
safety data sheets that contain one or more hazardous
substances, to which they are exposed or are potentially
exposed in the course of their employment; and

2. Train them in the proper and safe procedures for
handling the hazardous substances under all circum-
stances.

(b) All education and training programs shall comply
with N.J.A.C. 8:59-6.3.

(c) A public employer shall use a technically qualified
person to conduct its education and training program.

(d) All public employers shall submit, attached to their
Right to Know Survey, a certification that employees who
are exposed or are potentially exposed to hazardous sub-
stances in the course of their employment, have received an
education and training program which meets the require-
ments of N.J.A.C. 8:59-6.3 within the deadlines set forth in
N.J.A.C. 8:59-6.2. Research and development laboratories
shall certify by letter that all employees have received an
education and training program which meets the require-
ments of NJ.A.C. 8:59-6.3 by January 1 of each year.

(e) Public employers shall maintain a written record of
training given to employees. This record, at a minimum,
shall describe the training, the date or dates on which it was
given, the names and signatures of the employees, and the
person conducting the training. These records shall be
maintained by the public employer for the duration of each
employee’s employment and shall be made available to the
Department upon request.

(f) Municipalities shall be responsible for providing the
education and training program to the volunteer firefighters
in their municipality.

Amended by R.1984 d.626, effective January 21, 1985.
See: 16 N.JI.R. 2735(a), 17 N.J.R. 196(a).
(a): “listed on material safety data sheets” deleted.
Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).
Provisions limited to public employers. Workplace Survey designa-

tion changed to Right to Know Survey. ‘“Listed on material safety data

sheets” added to (a)l. Added (f).

8:59-6.2 Program for employers

(a) By December 31, 1985, a public employer shall have
provided current employees with a complete education and
training program. Volunteers shall have received an edu-
cation and training program by October 1, 1990. Employ-
ees and volunteers shall receive update training biennially
(every two years) thereafter.

Supp. 10-18-99
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(b) A public employer shall provide new or reassigned
employees with an education and training program within
the first month of employment or reassignment with the
exception of volunteers who shall receive an education and
training program within six months of becoming a volunteer.
Employees and volunteers shall receive update training bi-
ennially (every two years) thereafter. Volunteer firefighters
should not respond to emergencies involving hazardous
materials during this six month period until they have
received the required education and training.

(c) A public employer shall provide employees with an
education -and training program for hazardous substances
which were unknown to the public employer, within three
months of receiving the identity of and hazardous substance
fact sheets for the hazardous substance components of a
substance or mixture pursuant to N.J.A.C. 8:59-4.3(b).

(d) A public employer shall provide employees whose
native language is Spanish and who cannot read or speak
English above a 6th grade level, with an education and
training program in Spanish, including written materials.

(e) Prior to entering an employment agreement with a
prospective employee, a public employer shall notify the
prospective employee of the availability of Right to Know
Surveys and appropriate hazardous substance fact sheets at
the Department of Health and Senior Services; county
health department, county clerk, or designated county lead
agency; and employer’s facility (including material safety
data sheets at the facility) for the facility at which the
prospective employee will be employed.

Amended by R.1984 d.626, effective January 21, 1985.
See: 16 N.J.R. 2735(a), 17 N.J.R. 196(a). .
(e): “and material safety data sheets” deleted.
Amended by R.1986 d.373, effective September 8, 1986.
See: 18 N.J.R. 1363(a), 18 N.I.R. 1821(a).
Amended dates throughout section. -
Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.JR. 1253(a), 21 N.J.R. 3516(a).

Provisions limited to public employers. Workplace Survey designa-
tion changed to Right to Know Survey. Volunteer training require-
ments and deadlines added at (a). “Material safety data sheets” added
in (e). .

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.JR. 864(a), 25 N.J.R. 3543(a).

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a). '

Rewrote (a); and in (b), inserted a new second sentence.

8:59-6.3 Contents of program

(a) The design of an acceptable education and training
program shall include a definition of objectives including
cognitive and behavioral goals, technically qualified instruc-
tors, and a method to evaluate the effectiveness of the
program. :

(b) An education and training program for employees
shall contain, at a minimum, the following:

1. A general overview of occupational health including
an explanation of:

i. The common methods used to recognize'-occupa-
tional health and safety hazards;

ii. The common methods used to measure and evalu-
ate employee exposure to hazardous substances;
Supp. 10-18-99
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iii. The common methods used to prevent and con-

trol employee exposure to hazardous substances includ-

_ ing methods which 1) eliminate the source of the

contaminant; 2) prevent dispersion of the contaminant;
and 3) provide personal employee protection;

2. An explanation of the nature of and potential health
and safety risks, including acute and chronic effects and
symptoms of effects of exposure, of the hazardous sub-
stances to which the employees are exposed or potentidlly
exposed in the course of their employment, as set forth in
the hazardous substance fact sheets, material safety data
sheets, and other sources. Hazardous substances with

-similar health and safety risks may be grouped together

for purposes of explanation;

3. An explanation of the proper and safe procedures
for handling, under all circumstances, the hazardous sub-
stances to which the employees are exposed or potentially
exposed in the course of their employment, including the
use and functioning of personal protective equipment, the
policy and program for use of respirators, appropriate
emergency treatment for exposure, procedures for clean-
up of leaks and spills, and any special use conditions.
This shall include an explanation about any operations in
the work area which use hazardous substances. Employ-
ees who use personal protective equipment shall be given
“hands-on” training in the proper use and functioning of
personal protective equipment and the trainer shall disin-
fect the equipment before each reuse. Employees who
use cleanup and firefighting equipment shall be given
“hands-on” training in the use of cleanup and firefighting
equipment. If a respirator is required to be worn by an
employee, the employer shall comply with the require-
ments of the Public Employees Occupational Safety and
Health Act’s (PEOSHA) Respiratory Protection Stan-
dard, 29 CFR Part 1910.134, in lieu of the provisions
above in the paragraph pertaining to respirators. If
employees need to use other personal protective equip-
ment, the employer shall comply with the appropriate
PEOSHA Standard for Eye and Face Protection (29 CFR
1910.133), Head Protection (29 CFR 1910.135), Foot
Protection (29 CFR 1910.136), Hand protection (29 CFR
1910.138), and General requirements (29 CFR 1910.132),
in lien of the provisions above in this paragraph pertain-
ing to'personal protective equipment;

4. Information regarding the provisions of the Worker
and Community Right to Know Act:

i. A general explanation of the Right to Know survey
and the substances listed on the employer’s Right to
Know survey, including distribution of a sample page of
a survey;

ii. An explanation of the employer’s obligation to
label containers in its facility with chemical or common
names and Chemical Abstracts Service numbers;

iii. A general explanation of hazardous substance
fact sheets and material safety data sheets and distribu-
tion of a sample fact sheet and material safety data
sheet;

iv. A description of the existence, location, and hours
of .operation of the central file maintained by the
employer for storing the Right to Know survey and
appropriate hazardous substance fact sheets and mate-
rial safety data sheets;
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v. An explanation of the employee’s right and rele-
vant procedures to obtain a copy of the Right to Know
Survey, hazardous substance fact sheets and material
safety data sheets from the employer, from the county
health department, county clerk, or designated county
lead agency, or from the Department of Health and
Senior Services; to obtain copies from the county
-health department, county clerk, or designated county
lead agency, and Department of Health and Senior
Services in confidence; and the employer’s obligation
to supply, without cost, copies of the Right to Know
Survey and appropriate hazardous substance fact sheets
to employees and, where appropriate and available,
material safety data sheets, within five working days of
a request;

vi. An explanation of the employee’s right to refuse
to work with a hazardous substance for which a request
was made for a Right to Know survey, appropriate
hazardous substance fact sheet, the chemical name and
Chemical Abstracts Service number of a substance in a

" container which is not labeled pursuant to N.J.A.C.
8:59-5, or the chemical name of a substance labeled
with a common name, for the facility at which he or she
is employed, and not honored within five working days
of the request; the employee’s right not to lose pay or
forfeit any other privilege until the request is honored
and not to be discharged, disciplined, penalized, or
discriminated against for exercising any right under the
law; and the appropriate agency to whom the employee
would register a complaint regarding a violation of the
law;

5. Informing and physically showing employees the lo-
cation of the hazardous substance containers present at
the facility with which they work and with which they are
likely to work. Employees assigned plant-wide or to
more than one location may be shown a representative
work area where hazardous substance containers are pres-
ent;

6. The opportunity for employees to ask questions
related to hazardous substances and the New Jersey
Worker and Community Right to Know Act; and

7. If a public employer chooses the option in N.J.A.C.
8:59-5.6(h) to label containers that are two kilograms (4.4
pounds) or two liters (0.53 gallons) or smaller, according
to the labeling requirements of the OSHA Hazard Com-
munication' Standard, 29 CFR 1910.1200, the public em-
ployer shall explain to employees the Standard’s require-
ments for labeling and other forms of warning.

(c) Every two years a public employer shall supply all
employees with the Right to Know brochure and any other
material designed and provided by the Department of
Health and Senior Services, the. Department of Environ-
mental Protection, and the Department of Labor to inform

" employees of their rights under the Act at those facilities

-

where hazardous substances are present. All new employ-
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ees, regardless of potential exposure to a hazardous sub-
stance, shall receive the Right to Know brochure developed
by the above-referenced departments, within the first month
of employment.

(d) Every public employer shall post on bulletin boards or
in other conspicuous areas in the facility any posters de-
signed and provided by the Department to inform employ-
ees of their rights under the Act.

(e) Research and development laboratories shall provide
their employees with appropriate hazardous substance fact
sheets and available material safety data sheets as part of
their education and training program.

(f) If the only hazardous substance to which an employee
is exposed is toner or developer for a copying machine when
the employee periodically replenishes the toner or developer
in the machine, or gasoline for a motorized vehicle when the
employee periodically fills the vehicle or a small can with
gasoline, the public employer is not required to provide the
full education and training program (including a technically
qualified trainer) or biennial training to the employee if the
public employer:

1. Provides the employee with the appropriate hazard-
ous substance fact sheet and material safety data sheet on
the toner or developer, or gasoline, as appropriate;

2. Reviews the hazardous substance fact sheet and
material safety data sheet with the employee and explains
its provisions;

3. Answers all questions by the employee about this
information; and

4. Provides the employee with the Right to Know
brochure developed by the Departments of Health and
Senior Services, Environmental Protection, and Labor.

(g) An education and training program shall be given
biennially (every two years) by a public employer to all
employees who received the initial education and training
set forth in (b) above, and who continue to be exposed or
potentially exposed to products which contain hazardous
chemical ingredients. The program shall be conducted by a
technically qualified person. The contents of the program
shall include, at a minimum:

1. Summary information about the Worker and Com-
munity Right to Know Act, including any changes in the
rules. If a public employer chooses the option in
N.J.A.C. 8:59-5.6(h) to label containers that are two
kilograms (4.4 pounds) or two liters (0.53 gallons) or
smaller, according to the labeling requirements of the
OSHA Hazard Communication Standard, 29 CFR
1910.1200, the public employer shall explain to employees
the Standard’s requirements for labeling and other forms
of warning; and

2. Chemical specific training for all new hazardous
products and existing commonly used hazardous products.

Supp. 10-18-99
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The Material Safety Data Sheets (MSDSs) and Hazard-
ous Substance Fact Sheets (HSFSs) for these products
shall be reviewed and the health effects, safety hazards,
methods of controlling exposure, and appropriate work
practices for the products, shall be explained. Any new
information on the MSDSs and HSFSs for the commonly
used hazardous products shall be reviewed. The program
shall incorporate occupational health principles relevant
to the employees while discussing these products. Hands-
on training in the use of appropriate personal protective
equipment need not be given if it was given during the
initial education and training program.

Amended by R.1984 d.626, effective January 21, 1985.
See: 16 N.J.R. 2735(a), 17 N.J.R. 196(a).

“and material safety data sheets” deleted from text.
Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).

Education requirements added regarding potential exposure, material
safety data sheets and an explanation of operations using hazardous
substances in (b). Workplace survey designation changed to Right to
Know Survey. Provisions limited to public employers. Distribution of
Right to Know brochures annually to all employees and within first
month to new employees in (¢). Material safety data sheets added to
(e). Added (f).

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 NJ.R. 1589(a), 31 N.J.R. 3106(a).

Rewrote (b)3; in (c), substituted “two years a public employer shall”
for “a public employer shall annually” following “Every” in the first
sentence; in (f), substituted “biennial” for “annual” preceding “train-
ing” in the introductory paragraph; and in (g), substituted “biennially
(every two years)” for “annually” following “given” in the first sentence
of the introductory paragraph, and deleted a former 3.

8:59-6.4 Documentation for program

(a) A public employer must maintain the following docu-
mentation of all initial and biennial Right to Know edu-
cation and training programs:

1. The date and location of the training program;

2. The name and qualifications of the instructor. This
shall include a resume or, in the case of consultants who
are certified pursuant to N.J.A.C. 8:59-12, proof of cur-
rent certification;

3. Rosters of attendance which shall include the names
and signatures of participants for each session. If the
classroom and walkthrough sessions are given at different
times, separate rosters must be maintained. The partici-
pant’s title or job description shall also be listed. For
emergency responders who have taken the State Police or
other Department approved Hazardous Materials Emer-
gency Responder Awareness and Operational training
courses, certificates from these courses shall be sufficient
proof of attendance at these courses;

4. Whether the course is an initial or biennial program;

5. The course objectives, which shall include both cog-
nitive (learned) and behavioral goals;
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6. A detailed course outline or detailed description of
covered topics, which shall include the length of time for
each major topic and which describes the methods of
instruction of the topics;

7. If a videotape is used to cover required subjects, a
brief written description of the videotape, including title,
producer and the subject covered. In place of this de-
scription, a copy of the videotape may be kept with the
education and training program records;

8. Copies of all materials handed out to participants;
and

9. The methods used to evaluate the effectiveness of
the program such as tests, exercises or written evaluations.

(b) The documentation required in (a) above shall be
provided by a public employer, upon request, to a Right to
Know Enforcement Officer.

(c) Rosters of attendance at initial and biennial education
and training programs, dates and locations of the programs,
and whether it is an initial or biennial program, shall be
maintained by a public employer for the duration of the
employee’s employment. The balance of the material re-
quired in (a) above shall be maintained until a Right to
Know Enforcement Officer reviews and approves the train-
ing programs during an inspection, after which time this
material may be disposed of for programs conducted prior
to the year of inspection.

Repealed by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).
“Certification of existing program” repealed.
New Rule, R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).
Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a). .
In (a) and (c), substituted “biennial” for “annual” throughout.

8:59-6.5 Subcontractors

(a) When a public or private subcontractor produces,
uses or stores hazardous substances at a public employer’s
facility in such a way that the employees of the public
employer are or may be exposed to the hazardous sub-
stances, the public employer shall find out the identity of the
hazardous substances and provide health hazard and protec-
tive procedure information about the substances to exposed
and potentially exposed employees during the biennial edu-
cation and training program or upon request of an employee
or employee representative, whichever occurs sooner.

(b) If not part of the biennial training program, such
information may be provided to exposed and potentially
exposed employees in writing. The public employer shall
provide exposed and potentially exposed employees with
appropriate hazardous substance fact sheets or material
safety data sheets, if requested.

New Rule, R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).
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Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).
Substituted “biennial” for “annual” throughout.

N 8:59-6.6 29 CFR 1910.120(q) Hazardous Waste

L/

\

Operations and Emergency Response Training

(a) The Public Employees Occupational Safety and
Health Act Standard, 29 CFR 1910.120(q) Hazardous Waste
Operations and Emergency Response, requires training for
emergency responders such as firefighters, both paid and
volunteer, and police officers. This section will explain 29
CFR 1910.120(q)’s relationship to the requirements of the
Worker and Community Right to Know Act.

(b) Firefighter training requirements are as follows:

1. Firefighters will be in compliance with Right to
Know training requirements by taking the New Jersey
Hazmat Emergency Response Course——Awareness, and
the New Jersey Hazmat Emergency Response Course
Operational (using the manual dated May 10, 1990 or
later), both developed by a committee under the auspices
of the New Jersey State Police, Office of Emergency
Management. In addition, firefighters should receive
training on any hazardous materials in the firehouse
which do not fit within the solid article or consumer
product exemptions, if not already covered in other train-
ing. Training on the use of personal protective equip-
ment must be given if not covered in other training.
Instructors must provide documentation to the fire com-
pany that they are “technically qualified persons” and a
signed attendance roster must be maintained at the fire-
house.

2. Biennial (every two years) Right to Know training
can be combined with the annual refresher training re-
quired by 29 CFR 1910.120(q), however, “demonstrated
competency” will not be allowed as a substitute for Right
to Know biennial training. A Right to Know brochure
must be distributed to all firefighters during the biennial
training course.

3. Awareness and operational courses developed by
other organizations may be used in place of the State
Police program for Right to Know compliance upon
submission to and approval by the Department of Health
and Senior Services, Right to Know Program.

(c) All police officers are not required to receive Right to
Know training, even though they may be required to take
the New Jersey Hazmat Emergency Response Course
Awareness under 29 CFR 1910.120(q). Only those police
officers who are exposed or potentially exposed to hazard-
ous substances during the course of their work must receive
Right to Know training. Examples of police work that are
covered include working with photographic chemicals and
giving breathalyzer tests. In the example of the breathaly-
zer test, since only one hazardous chemical is being used,
abbreviated training as described in N.J.A.C. 8:59-6.3(f) can
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be given. Since ammunition meets the solid article excep-
tion, training does not have to be provided on this product.

New Rule, R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).
Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).
In (b)2, substituted “biennial” for “annual” throughout, and substi-
tuted “Biennial (every two years)” for “Annual” at the beginning.

SUBCHAPTER 7. EMPLOYEE AND PUBLIC
ACCESS TO INFORMATION

8:59-7.1 Department of Health and Senior Services
obligations

(a) The Department of Health and Senior Services shall
maintain a file of all completed Right to Know Surveys
received from public employers and hazardous substance
fact sheets prepared by the Department or by public em-
ployers.

(b) The Department shall retain hazardous substance fact
sheets prepared by the Department and each Right to Know
survey and hazardous substance fact sheet received from
public employers, for 30 years.

(c) Any person may request in writing from the depart-
ment a copy of a Right to Know survey for a facility or a
copy of any hazardous substance fact sheet.

(d) The Department shall transmit any material request-
ed pursuant to (c) above within 30 days of the request.

(e) Any request by an employee for material pertaining
to the facility where he or she is employed made pursuant to
(c) above shall be treated by the Department as confiden-
tial.

(f) Any person who requests the disclosure of informa-
tion for which a trade secret claim has been made or
approved, shall follow the procedures set forth in N.J.A.C.
8:59-3.10.

(g) The Department shall not distribute to any person,
except as provided in N.J.A.C. 8:59-3.15, hazardous sub-
stance fact sheets prepared by public employers for the
protection of trade secrets.

(h) The Department shall have the right to charge for
making and supplying copies of any documents requested by
any persons in accordance with N.J.S.A. 47:1A-1 et seq.
The Department shall have the right to charge for copies of
hazardous substance fact sheets requested by any person
except for those sent to an employer in response to hazard-
ous substances reported on the workplace survey and except
for research and development laboratories covered by the
Act.
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Amended by R.1986 d.373, effective September 8, 1986.
See: 18 N.J.R. 1363(a), 18 N.J.R. 1821(a).

Added text in (h) “The department shall . .. by the Act.”
Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).

Stylistic changes. Workplace survey designation changed to Right to
Know Survey. “Public” added to “employers” in (a), (b) and (g).
Amended by R.1999 d.363, effective October 18, 1999.

See: 31 NLI.R. 1589(a), 31 N.J.R. 3106(a).

8:59-7.2 Employer obligations

(a) Every public employer shall establish and maintain a
central file at its facility in which it shall retain a completed
Right to Know survey for the facility, appropriate hazardous
substance fact sheets and material safety data sheets, and
the Right to Know Hazardous Substance List.

(b) Every public employer shall post on bulletin boards in
the facility readily accessible to employees, a notice of the
availability of Right to Know Surveys, hazardous substance
fact sheets, material safety data sheets, and the Right to
Know Hazardous Substance List, from the employer, from
the Department of Health and Senior Services, from the

Department of Environmental Protection, and from the

county health department, county clerk, or designated coun-
ty lead agency. A poster provided by the Department shall
be used to meet the requirements of this subsection.

(c) A public employer shall, upon request, provide an .

employee whose native language is Spanish or employee
representative, with a Spanish translation of a Right to
Know survey, hazardous substance fact sheet and, if applica-
ble, a material safety data sheet. Every employer with
employees whose native language is Spanish shall post the
notice required in (b) above in Spanish.

(d) A public employer shall, upon written request, pro-
vide an employee or employee representative with a copy of
a Right to Know survey, appropriate hazardous substance
fact sheets and, if applicable, material safety data sheets, at
no cost. This information shall be provided as soon as
possible but at the least within five working days of the
request. For a mixture, a public employer shall, upon
written request, provide an employee or employee represen-

tative with a copy of the appropriate material safety data
sheet. ‘

(e) A public employer shall, upon written request, pro-

vide an employee or employee representative with the

chemical name of a substance in a container labeled with a
common name. This information shall be provided as soon
as possible but at the least five working days of the request.

(f) A public employer shall, upon written request, provide
an employee or employee representative with the chemical
name and Chemical Abstracts Service number or trade
secret registry number of all hazardous substances and the
five most predominant substances contained in any contain-
er which is not labeled pursuant to the Act. This informa-
tion shall be provided as soon as possible but at the latest
within five working days of the request.

Supp. 10-18-99

(g) Every research and development laboratory shall es-
tablish a communications program with the local fire depart-
ment, which shall be designed to assist the fire department
in adequately preparing to respond to emergencies at the |
research and development laboratory.

(h) If a public employer cannot supply a hazardous sub-
stance fact sheet or the chemical name and Chemical Ab-
stracts Service number of a substance to an employee who
requested it, because the employer has not received the
hazardous substance fact sheet which the employer request-
ed from the Department, or does not know the name of the
substance or substances constituting the components of the
product and has reported this to the Department, the public
employer shall:

1. Inform the employee in writing that it has requested
and not received the hazardous substance fact sheet from
the Department, and provide the employee with the
appropriate material safety data sheet; or

2. Inform the employee in writing that it has reported
to the Department that it does not know the name of the
substance or substances constituting the components of
the product, and provide the employee with the appropri-
ate material safety data sheet.

(i) No public employer shall discharge, cause to be dis-
charged, or otherwise discipline, penalize, or discriminate
against any employee because the employee or his or her
employee representative has exercised any right established
in the Act.

(i) The requirements of this section to supply hazardous
substance fact sheets and material safety data sheets to
employees or employee representatives shall also apply to
hazardous substances brought into a public employet’s facili-
ty (including surrounding land) by a public or private sub-
contractor.

Amended by R.1984 d.626, effective January 21, 1985.
See: 16 N.J.R. 2735(a), 17 N.J.R. 196(a).

“and material safety data sheets” deleted from text.
Amended by R.1986 d.373, effective September 8, 1986.
See: 18 N.J.R. 1363(a), 18 N.J.R. 1821(a). '

Substantially amended.

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a). _

Provisions limited to public employers. Workplace Survey designa-
tion changed to Right to Know Survey. Material safety data sheet
requirements added. References to environmental survey deleted.
Added (j).

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

8:59-7.3 County health department, county clerk, or
. designated county lead agency obligations

(a) Each county health department, county clerk, or des-
ignated county lead agency shall maintain a file of Right to
Know surveys and hazardous substance fact sheets transmit-
ted to it pursuant to the provisions of the Act.
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(b) Right to Know surveys and hazardous substance fact
sheets shall be made available for inspection by the public at
no cost and at reasonable hours. If a fee is charged for
copies of these documents, the fee shall not exceed the cost
of reproducing the document.

(c) A county health department, county clerk, or desig-
nated county lead agency shall, upon request, provide to any
person copies of the Right to Know Survey and hazardous
substance fact sheet in a Spanish translation provided by the
Department of Health and Senior Services, Department of
Environmental Protection, or an employer.

(d) Any request by an employee for material pertaining
to the facility where he or she is employed made pursuant to
(b) and (c) above shall be treated by the county health
department, county clerk, or designated county lead agency
as confidential.

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).
Workplace Survey designation changed to Right to Know Survey.
References to environmental survey deleted.
Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

8:59-7.4 Police and fire department obligations

No local police department or local fire department re-
ceiving Right to Know surveys pursuant to the provisions of
the Act shall make the surveys available to the public. This
prohibition shall not apply to distribution of surveys to local
health departments, Local Emergency Planning Committees,
or other units of local government.

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).

Workplace Survey designation changed to Right to Know Survey.
Surveys can be distributed to other units of local government.

8:59-7.5 Employee rights

(a) Any public employee or employee representative may
request, in writing, from his or her employer, a copy of a
Right to Know survey, hazardous substance fact sheet, or,
where applicable, material safety data sheet, for the facility
at which he or she is employed.

(b) A public employee shall have the right to refuse to
work with a hazardous substance for which a request was
made for a Right to Know survey, appropriate hazardous
substance fact sheet or material safety data sheet, and shall
have the right to refuse to work with any substance for
which a request was made for the chemical name and
Chemical Abstracts Service number of a substance in a
container which is not labeled pursuant to N.J.A.C. 8:59-5
or the chemical name of a substance labeled with a common
name, for the facility at which he or she is employed, and
not honored within five working days of the request, without
loss of pay or forfeit of any other privilege until the request
is honored, except in the case of (c) below.
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(c) A public employee shall not have the right, pursuant
to the Act, to refuse to work with a hazardous substance if
an employer cannot supply a hazardous substance fact sheet
to an employee who requested it because the employer has
not received from the Department the hazardous substance
fact sheet which the employer requested from the Depart-
ment.

Amended by R.1984 d.626, effective January 21, 1985.
See: 16 N.J.R. 2735(a), 17 N.J.R. 196(a).
“material safety data sheet” deleted from text.

.Amended by R.1989 d.543, effective November 6, 1989.

See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).

Provisions limited to public employees. Workplace Survey designa-
tion changed to. Right to Know Survey. Material safety data sheet
requirements added. References to environmental survey deleted.

SUBCHAPTER 8. ENFORCEMENT

8:59-8.1 Violations

Whenever, on the basis of information available to him,
the Commissioner of the Department of Health and Senior
Services finds that an employer is in violation of the Worker
and Community Right to Know Act, N.J.S.A. 34:5A-1 et
seq., or any rule or regulation adopted pursuant thereto, the
Commissioner of the Department of Health and Senior
Services shall issue an order requiring the employee to
comply, shall bring a civil action, shall levy a civil adminis-
trative penalty, or shall bring an action for a civil penalty, in
accordance with N.J.S.A. 34:5A-31. The exercise of any of
the remedies provided in this subchapter shall not preclude
recourse to any other remedy so provided.

Amended by R.1986 d.373, effective September 8, 1986.
See: 18 N.J.R. 1363(a), 18 N.J.R. 1821(a).

Added last sentence.
Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

Changed N.J.S.A. reference.

8:59-8.2 Civil administrative penalty

(a) The Commissioner of the Department of Health and
Senior Services is authorized pursuant to N.J.S.A.
34:5A-31(a)(3) and (d) to impose a civil administrative
penalty of not more than $2,500 for each violation and
additional penalties of not more than $1,000 for each day
during which a violation continues after receipt of an order
from the Commissioner to cease the violation.

(b) The penalty which may be assessed for a violation is
to be determined by application of factors indicative of the
seriousness and type of the violation, as set forth below.

1. Seriousness:

i. Within the Commissioner’s discretion, significant
violations shall include, but not be limited to:
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(1) Filing by a public employer of false informa-
tion on the Right to Know survey;

(2) Failure by a public employer to conduct an
education and training program;

(3) Failure by a public employer to supply infor-
mation requested by a county health department,
county clerk, or designated county lead agency, local
police department, or local fire department concern-
ing the Right to Know survey.

" ii. Within the Commissioner’s discretion, major vio-
lations shall include, but not be limited to:

(1) Failure by a public employer to return a com-
pleted Right to Know survey to the Department
within the deadline set forth in N.J.A.C. 8:59-2;

(2) Failure by a public employer to convey copies
of the Right to Know survey to the county health
department, county clerk, or designated county lead
agency, local fire department, or local police depart-
ment;

(3) Omission by a public employer from the Right
to Know survey of more than five percent of the
hazardous substances present at the public employ-
er’s facility; ‘

(4) Failure to make a good faith effort to obtain
the chemical names and Chemical Abstracts Service
numbers of the components of a product which are
unknown to the employer, from the manufacturer or
supplier of the product;

(5) Failure to supply the chemical name or com-
mon name and Chemical Abstracts Service number
of a substance claimed to be a trade secret on the
trade secret claim form which is filed with the De-
partment;

(6) Failure to file the trade secret claim form with
the Department, if applicable;

(7) Failure by a public employer to prepare a
hazardous substance fact sheet for a trade secret
substance in accordance with the requirements of
N.J.A.C. 8:59-4.4(b);

(8) Failure to label at least 95 percent of contain-
ers containing hazardous substances;

(9) Failure to label at least 95 percent of all
containers;

(10) Failure to label at least 95 percent of contain-
ers in accordance with the requirements of N.J.A.C.
8:59-5; ‘ ‘

(12) Failure by a public employer to provide pub-
lic employees with material provided by the Depart-
ment;

(13) Failure by a public employer to post posters
provided by the Department to inform public em-
ployees of their rights under the law;

(14) Failure by a public employer to provide a
public employee with a copy of a Right to Know
survey, appropriate hazardous substance fact sheets,
and, if applicable, material safety data sheets, as soon
as possible but at the latest within five working days
of the request;

(15) Failure to provide copies of employee health
and exposure records requested by the Department;

(16) Failure to grant the Department access to
employees in order to request permission to review
their health and exposure records;

(17) Failure by a public employer to establish and
maintain a central file which contains a Right to
Know survey, appropriate hazardous substance fact
sheets and material safety data sheets and Right to
Know Hazardous Substance List;

(18) Failure by a public employer to provide a
public employee with the chemical name of a sub-
stance in a container labeled with a common name,

or in a container which is not labeled pursuant to the .

provisions of N.J.A.C. 8:59-5, as soon as possible or
at the latest within five working days of the request.

iii. Any other violations of the Act or these rules
shall generally be considered to be non-serious viola-
tions. The Commissioner reserves the right to find
other violations of the Act to be serious.

2. Type factor: The type factor reflects the circum-

stances of the violation and the responsibility of the
violator. There are three types of violations:

i. Willful: A willful violation is one which is the
result of some deliberate, knowing or purposeful action
or inaction by the violator.

ii. Highly foreseeable: A highly foreseeable violation
is one which, while not willful, was so clearly likely to
have happened under all the circumstances that the
violator can be charged with having known it was going
to happen and failing to prevent it.

iii. Unintentional but foreseeable: An unintentional
but foreseeable violation is one which the violator, by
the exercise of reasonable diligence, could and should
have foreseen and prevented.

3. The following presumptions shall be applied in the

(11), Failure by a public employer to conduct an determination of the appropriate type factor:

education and training program that complies with
the requirements set forth in N.J.A.C. 8:59-6;

i. An employer is presumed to have knowledge of all |
statutes and regulations applicable to its facility.
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ii. Any violation known to the violator which contin-
ues for a period of 30 days or more without the violator
taking steps to eliminate it, shall be presumed a willful
violation.

\

4. Schedule of factor values: Penalties for violations
shall be computed after assigning values to the Serious-
ness and Type Factors from the ranges set forth below:

i. Seriousness _ Values
(1) Significant 1.00
(2) Major 1.00 to 0.40
(3) Minor 0.40to 0

ii. Type:
(1) Willful 1.00
(2) Highly foreseeable 1.00 to 0.50
(3) Unintentional but foreseeable 0.50to 0

5. Computation of penalty: The penalty for violations
.shall be computed as follows:

i. (Seriousness) X (Type) X ($2,500) = Penalty for
each violation.

ii. (Seriousness) x (Type) X ($1,000) = Penalty for
each day of violation after receipt of an administrative
order to cease the violation from the date specified in
the order for correction of the violation.

(c) Before any civil administrative penalty is imposed

. pursuant to this subchapter, the employer shall be notified

( by certified mail, return receipt requested, or by personal
-~ service. Such notice shall include:

1. A reference to the section of the Act, rule, regula-
tion or order violated;

2. A concise statement of the facts alleged to constitute
a violation;

3. A statement of the amount of the civil administrative
penalties to be imposed; and

4. A statement of the employer’s right to a hearing.

(d) The employer shall have 20 calendar days from re-
ceipt of the notice of imposition of a civil administrative
penalty within which to deliver to the Commissioner a
written request for a hearing pursuant to the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seq. and the Uniform
Administrative Rules of Procedure, N.J.A.C. 1:1-1 et seq.
Subsequent to the hearing and upon finding that a violation
has occurred, the Commissioner may issue a final order
imposing the amount of the fine specified in the notice or
such lesser amount as he may assess pursuant to the provi-
sions on compromise of N.J.A.C. 8:59-8.2(h).

(e) If no hearing is requested, the notice of imposition of
e a civil administrative penalty shall become a final order
( upon expiration of the 20 calendar day period following

o receipt of the notice by the employer.
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(f) Payment of the civil administrative penalty is due
when a final order is issued or when the notice of imposition
of a civil administrative penalty becomes a final order.

(g) The authority to levy a civil administrative penalty is
in addition to all other enforcement provisions in the Act,
and the payment of a civil administrative penalty shall not
be deemed to affect the availability of any other enforce-
ment provision in connection with the violation for which
the penalty is levied.

(h) A civil administrative penalty imposed pursuant to
this subchapter may be compromised by the Commissioner,
in whole or in part, upon the posting by the employer of a
performance bond in an amount and upon terms and condi-
tions deemed satisfactory by the Commissioner.

Amended by R.1986 d.373, effective September 8, 1986.
See: 18 N.J.R. 1363(a), 18 N.J.R. 1821(a).

New (b)-(g); old (b) now (h).

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).

Certain provisions limited to public employers in (b)l. Workplace
Survey designation changed to Right to Know Survey. Material safety
data sheets and Right to Know Hazardous Substance List requirements
added in (b)l. References to environmental survey deleted in (b)l.
Trade secret claim form replaces trade secret section of Workplace
Survey in (b)l. Reference to labeling deadlines deleted in (b)l.
Amended by R.1999 d.363, effective October 18, 1999.

See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

In (a), changed N.J.S.A. reference.

8:59-8.3 Standing to sue

(a) Any person may bring a civil action in law or equity
on his or her own behalf against any employer for a
violation of any provision of the Act or any rule and
regulation promulgated pursuant thereto, or against the
Department of Health and Senior Services for failure to
enforce the provisions of the Act or any rule or regulation
promulgated pursuant thereto.

(b) The Superior Court shall have jurisdiction over the
actions in (a) above. The court may award, whenever it
deems appropriate, costs of litigation, including reasonable
attorney and expert witness fees.

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

8:59-8.4 Right to enter employer’s facility

(a) The Department of Health and Senior Services shall
have the right to enter an employer’s facility during the
normal operating hours of the facility to determine the
employer’s compliance with the Act pursuant to N.J.S.A.
34:5A-29(a). ‘

(b) Any local or county heaith department or regional
health agency which has entered into an interagency agree-
ment with the Department, shall have the right to enter an
employer’s facility to determine the employer’s compliance
with the provisions of the Act and rules and regulations
adopted pursuant thereto, within the territory under its
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jurisdiction. The local or county health department or
regional health agency shall conduct this inspection during
the normal operating hours of the facility and in accordance
with guidelines established by the Department of Health
and Senior ‘Services for inspection of employer’s facilities.
Inspection reports and recommendations of the local health
officials shall be transmitted to the Department of Health

and Senior Services. All enforcement action shall be taken

by the Department of Health and Senior Services.

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.I.R. 3106(a).
In (a), added a reference to N.J.S.A. 34:5A-29(a).

8:59-8.5 Employee health and exposure records

(a) Within 30 days of a request by the department, an
employer shall provide the department with copies of em-
ployee health and exposure records, including those main-
tained for, and supplied to, the Federal government.

(b) When the department requests employee medical rec-
ords that include the individuals’ names, the employer shall,
within 10 days, grant the department access to the employ-
ees, either in person or by supplying home addresses, in
order to request permission to review their medical records.

(c) An employer who wishes to file a trade secret claim
for the name of a substance on employee health and
exposure records may do so. Said employer shall contact
the department for instruction regarding the filing of such a
claim.

(d) The use of the employee health and exposure records
obtained pursuant to (a) and (b) above is not limited to the
evaluation of an employee’s health and exposure to hazard-
ous substances. The information obtained will be used in
epidemiological studies to determine the impact of hazard-
ous substances on worker and community populations. The
study of worker exposure to a hazardous substance indicates
the health effect of that substance on a person, whether he
is in the workplace or in the community. Such data from
health and exposure records are necessary for determining
the health effects to community residents from hazardous
substances.

(e) The Commissioner’s authority to obtain employee
health and exposure records on behalf of the public’s health
"is further set forth in N.J.S.A. 26:1A-16 and N.J.S.A.
26:1A-37.

Amended by R.1984 d.626, effective January 21, 1985.
See: 16 N.J.R. 2735(a), 17 N.J.R. 196(a).

(c) added.
Amended by R.1986 d.373, effective September 8, 1986.
See: 18 N.I.R. 1363(a), 18 N.I.R. 1821(a).

New (d)-(e).
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8:59-8.6 Civil administrative order

(a) Whenever, on the basis of information available to
him, the Commissioner of the Department of Health and
Senior Services finds that an employer is in violation of the
Worker and Community Right to Know Act, N.J.S.A.
34:5A-1 et seq., or any rule or regulations adopted pursuant
thereto, the Commissioner of the Department of Health and
Senior Services may, pursuant to N.J.S.A. 34:5A-31(a)(1)
and (b), issue an order: '

1. Specifying the provision or provisions of the Act, or
the rule or regulation adopted pursuant thereto, of which
the employer is in violation;

2. Citing the action which caused the violation;

3. Requiring the employer to comply with the provision
of the Act or the rules and regulations adopted pursuant
thereto of which the employer is in violation; and

4. Giving notice to the employer- of the right to a
. hearing on the matter contained in the order.

(b) A civil administrative order shall be sent to an em-
ployer by certified mail, return receipt requested, or by
personal service.

(c) The employer shall have 20 calendar days from re-
ceipt of the civil administrative order within which to deliver
to the Commissioner a written request for a hearing pursu-
ant to the Administrative Procedure Act, N.J.S.A. 52:14B-1
et seq. and the Uniform Administrative Rules of Procedure,
N.J.A.C. 1:1-1 et seq. Subsequent to the hearing and upon
finding that a violation has occurred, the Commissioner may
issue a final order requiring the employer to comply with
the provisions of the Act or the rules and regulations
adopted pursuant thereto of which the employer is in viola-
tion, as specified in the civil administrative order.

(d) If no hearing is requested, the civil administrative
order shall become a final order upon expiration of the 20
calendar day period following receipt of the order by the
employer. ‘

(e) The authority to issue a civil administrative order is in
addition to all other enforcement provisions in the Act, and
compliance with an administrative order shall not be
deemed to affect the viability of any other enforcement

provisions in connection with the violation for which the

order was issued.

New Rule R.1986 d.373, effective September 8, 1986.
See: 18 N.J.R. 1363(a), 18 N.J.R. 1821(a):
Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).
In (a), inserted a reference to N.J.S.A. 34:5A-31(2)1 and (b) in the
introductory paragraph.

59-34

N

-



-

\y’
b,

»

WORKER & COMMUNITY RIGHT TO KNOW

8:59-11.2

Solid materials in a fibrous or shredded form which may
burn rapidly and create flash fire hazards;

Materials which burn with extreme rapidity, usually by
reason of self-contained oxygen;

Materials which ignite spontaneously when exposed to air.

5. Reactive and/or explosive—The reactivity or explo-
sivity of materials are ranked according to their suscepti-
bility to release energy. Pure substances which meet the
National Fire Protection Association’s criteria for reactivi-
ty/explosivity in the second, third, and fourth degrees of
hazard set forth in “Standard Systems for the identifica-
tion of the Fire Hazards of Materials”, No. 704-1975, are
included in the Special Health Hazard Substance List.
Special health hazard substances contained in mixtures
shall be considered to be special health hazard substances
unless the reactive and/or explosive hazard of the mixture
does not meet the criteria set forth below for reactivity/ex-
plosivity. This documentation shall be made available to
the department upon request.

i. Reactivity-Fourth degree—Materials which in
themselves are readily capable of detonation or of
explosive decomposition or explosive reaction at normal
temperatures and pressures. This degree should in-
clude materials which are sensitive to mechanical or
localized thermal shock at normal temperatures and
pressures.

ii. Reactivity-Third degree—Materials which in
themselves are capable of detonation or of explosive
decomposition or explosive reaction but which require a
strong initiating source or which must be heated under
confinement before initiation. This degree should in-
clude materials which are sensitive to thermal or me-
chanical shock at elevated temperatures and pressures
or which react explosively with water without requiring
heat or confinement.

iii. Reactivity-Second degree—Materials which in
themselves are normally unstable and readily undergo
violent chemical change but do not detonate. This
degree should include materials which can undergo
chemical change with rapid release of energy at normal
temperatures and pressures or which can undergo vio-
lent chemical change at elevated temperatures and
pressures. It should also include those materials which
may react violently with water or which may form
potentially explosive mixtures with water.

6. Corrosive—Pure substances which meet the United
States Department of Transportation’s criteria for corro-
sivity set forth in 49 CFR Part 173.240 are included on
the Special Health Hazard Substance List. Special health
hazard substances contained in mixtures shall be consid-
ered to be special health hazard substances unless the
corrosivity hazard of the mixture does not meet the
criteria set forth below for corrosivity. This documenta-
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tion shall be made available to the department upon
request.

A corrosive material is a liquid or solid that causes visible
destruction or irreversible alterations in human skin tissue at
the site of contact. A material is considered to be destruc-
tive or to cause irreversible alteration in human skin tissue if
when tested on the intact skin on the albino rabbit by the
technique described in Appendix A to 49 CFR Part 173.240,
the structure of the tissue at the site of contact is destroyed
or. changed irreversibly after an exposure period of four
hours or less (49 CFR Part 173.240). The term corrosive
shall not refer to action on inanimate surfaces.

(b) The Special Health Hazard Substance List consists of
the hazardous substances listed in Appendix B.

Amended by R.1989 d.543, effective November 6, 1989.
See: 21 N.J.R. 1253(a), 21 N.J.R. 3516(a).
Workplace Hazardous Substance List designation changed to Right
to Know Hazardous Substance List.
Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).

8:59-10.3 Modification of the list

The Special Health Hazard Substance List shall be modi-
fied in accordance with the procedures set forth in N.J.A.C.
8:59-9.3, and with the use of other reference sources
deemed appropriate by the department.

Amended by R.1986 d.373, effective September 8, 1986.
See: 18 N.J.R. 1363(a), 18 N.J.R. 1821(a).

Special Health Hazard Substance List procedures are in N.J.A.C.
8:59-9.3.

SUBCHAPTER 11. COMMUNITY RIGHT TO
KNOW; LABELING, PRIVATE EMPLOYERS

8:59-11.1 Authority

This subchapter is promulgated pursuant to the Worker
and Community Right to Know Act, N.J.S.A. 34:5A-1 et
seq., in particular, N.J.S.A. 34:5A-14 and 30, and the case of
New Jersey Chamber of Commerce v. Hughey, 868 F.2d 621
(3rd Cir.), cert. den., 492 U.S. 920 (1989).

Administrative Correction: Added citation to section.

- See: 22 N.J.R. 847(a).

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).

8:59-11.2 Purpose

(a) Private employers covered by the Worker and Com-
munity Right to Know Act are pre-empted from being
subject to the workplace requirements of the Act, but must
comply with the community provisions of the Act.

(b) In order to comply with the community provisions of
the Act, a private employer must:
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1. Submit a completed Community Right to Know
Survey to the Department of Environmental Protection
pursuant to N.J.A.C. 7:1G; and

2. Label all containers in the workplace pursuant to
this subchapter (N.J.A.C. 8:59-11).

8:59-11.3 Definitions

(a) All of the definitions in N.J.A.C. 8:59-1.3 shall apply
to this subchapter except for the definition of “employer”.

(b) For this subchapter and for N.J.A.C. 8:59-1, 3, 5, 8, 9
and 10, “employer” shall also mean any person or corpora-
tion, regardless of whether he pays employees, in the State,
engaged in business operations having a Standard Industrial
Classification, as designated in the Standard Industrial Clas-
sification Manual prepared by the Federal Office of Man-
agement and Budget, within the following Major Group
Numbers, Group Numbers, or Industry Numbers, as the
case may be:

Major Group Number 07 (Agricultural Services), only
Industry Number 0782—Lawn and Garden Services;

Major Group Numbers 20 through 39 inclusive (manu-
facturing industries); '

~ Major Group Number 45 (Transportation by Air), only
Group Numbers 451 Air Transportation, Scheduled, And
Air Courier Services, and 458—Airports, Flying Fields,
and Airport Terminal Services;

Major Grouvaumber 46 (Pipelines, Except Natural
Gas);

Major Group Number 47 (Transportation Services), .

only Group Numbers 473—Arrangement of Transporta-
tion of Freight and Cargo, 474—Rental of Railroad Cars,
and 478—Miiscellaneous Services Incidental to Transpor-
tation;

Major Group Number 48 (Communication), only
Group Numbers 481—Telephone Communications, and
482—Telegraph and Other Message Communications;

Major Group Number 49 (Electric, Gas and Sanitary
Services);

Major Group Number 50 (Wholesale Trade—Durable
Goods), only Industry Numbers 5085—Industrial Sup-
plies, 5087—Service Establishment Equipment and Sup-
plies, and 5093-—Scrap and Waste Materials;

Major Group Number 51 (Wholesale Trade, Nondura-
ble Goods), only Group Numbers 512—Drugs, Drug Pro-
prietaries and Druggist’s Sundries, 516—Chemicals and
Allied Products, 517—Petroleum and Petroleum Prod-
ucts, 518—Beer, Wine and Distilled Alcoholic Beverages,
and 519—Miiscellaneous Nondurable Goods;

Supp. 10-18-99

Major Group Number 55 (Automobile Dealers and
.Gasoline Service Stations), only Group Numbers
551—Motor Vehicle Dealers (New and Used), 552—Mo-
tor Vehicle Dealers (Used only), and 554—Gasoline Ser-
vice Stations;

Major Group Number 72 (Personal Services), only In-
dustry Numbers 7216—Dry Cleaning Plants, Except Rug
Cleaning, 7217—Carpet and Upholstery Cleaning, and
7218—Industrial Launderers;

Major Group Number 75 (Automotive Repair, Services,
and Parking), only Group Number 753—Automotive Re-
pair Shops;

Major Group Number 76 (Miscellaneous Repair Ser-
vices), only Industry Number 7692—Welding Repair;

Major Group Number 80 (Health Services), only Group
Number 806—Hospitals;

Major Group Number 82 (Educational Services, only
Group Numbers 821—Flementary and Secondary
Schools, and 822—Colleges, Universities, Professional
Schools, and Junior Colleges, and Industry Number
8249—Vocational Schools, Not Elsewhere Classified; and

Major Group Number 87 (Engineering, Accounting,
Research, Management, and Related Services), only In-
dustry Number 8734—Testing Laboratories.

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).

Amended by R.1994 d.535, effective November 7, 1994.
See: 26 N.J.R. 2888(a), 26 N.J.R. 4380(b).

8:59-11.4 General information

The general information provisions of N.J.A.C. 8:59-1
shall apply to this subchapter, except for N.J.A.C. 8:59-1.4.

8:59-11.5 Trade secrets on labels

Trade secret claims to maintain the secrecy of hazardous
substances and the fivé most predominant substance ingredi-
ents on container labels shall be filed in accordance with the
procedures set forth in N.J.A.C, 8:59-3, which shall govern
all trade secret label claims.

8:59-11.6 Labeling containers

(a) The provisions of N.J.A.C. 8:59-5, which regulate the
labeling of containers and pipelines, shall apply to this
subchapter.

(b) By March 31, 1990, every container at a private
employer’s facility shall bear a label indicating the chemical
name and Chemical Abstracts Service number of all envi-
ronmental hazardous substances in the container, and all
other substances which are among the five most predomi-
nant substances in the container, or the trade secret registry
number assigned to the substance. This is commonly re-
ferred to as “universal labeling”. Common names specified
in NJ.A.C. 8:59-5.7 may be substituted for the chemical
name of the substance.
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8:59-11.7 Enforcement

The provisions of N.J.A.C. 8:59-8, which regulate en-
forcement of this chapter, shall apply to this subchapter.

8:59-11.8 Right to Know Hazardous Substance List

The provisions of N.J.A.C. 8:59-9, which regulate the
Right to Know Hazardous Substance List, shall apply to this
subchapter.

8:59-11.9 Special Health Hazard Substance List

The provisions of N.J.A.C. 8:59-10, which regulate the
Special Health Hazard Substance List, shall apply to this
subchapter.

SUBCHAPTER 12. CERTIFICATION OF
CONSULTANTS AND CONSULTING
AGENCIES FORPUBLIC EMPLOYERS

8:59-12.1 General provisions

(a) Consultants who conduct and consulting agencies
which provide the Right to Know education and training
program to a public employer shall possess a current certifi-
cation, in good standing, issued by the Department of
Health and Senior Services.

(b) This subchapter shall affect only those consultants
who conduct, and consulting agencies which provide, Right
to Know education and training programs for remuneration
and shall not include Right to Know education and training
programs performed by employees of public agencies for
their own or other public agencies for the purpose of
compliance with the Right to Know law. However, if public
employees conduct such education and training programs
outside of their job responsibilities on their own time for
remuneration, they must comply with the requirements of
this subchapter.

(c¢) Training conducted by a consultant or provided by a
consulting agency that is regulated by this subchapter shall
not be limited to initial and annual Right to Know edu-
cation and training programs but shall also include 30-hour
Train-the-Trainer courses or any other courses provided to
the public employer to enable the public employer to com-
ply with the Right to Know law.

(d) The Department of Health and Senior Services shall
determine if the 30 hours of hazardous substance training
required by NJ.A.C. 8:59-1.3 for a technically qualified
person are met. Documentation, such as course certificates
and course outlines, shall be submitted to the Department
with the application for certification in support of the 30
hours of training. Right to Know education and training
programs shall cover all topics as specified in N.J.A.C.
8:59-6.
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(e) Application for renewal shall be received by the De-
partment 60 days prior to the expiration date of the perma-
nent certification.

(f) Update meetings will be scheduled by the Department
of Health and Senior Services in order to ensure uniformity
and accuracy in Right to Know education and training
programs.

(g) All consultants and consulting agencies shall inform
the Department of Health and Senior Services, every month,
of upcoming Right to Know education and training pro-
grams to be conducted, and shall permit representatives of
the Department of Health and Senior Services to attend,
evaluate and monitor the Right to Know education and
training programs. This notification shall be submitted at
least one week prior to the first training session in that
month.

(h) Any advertisement by a consultant or consulting
agency of their Right to Know certification by the Depart-
ment of Health and Senior Services shall specify that the
certification only applies to New Jersey Right to Know
education and training of public employees and shall specify
provisional or permanent status.

(i) All consultants and consulting agencies shall cooper-
ate fully with the Department of Health and Senior Services
in all matters which pertain to this rule.

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).

8:59-12.2 Process for application

(a) All applications for certification shall be typewritten

“on an application form issued by the Department and

accompanied by the fee specified by N.J.A.C. 8:59-12.9.
The fee may be in the form of a check or a money order,
made payable to Treasurer, State of New Jersey.

(b) The application by a consultant shall include, but not
be limited to, the applicant’s name, address, and documen-
tation of education and experience required to qualify as a
technically qualified person pursuant to N.J.A.C. 8:59-1.3.

(c) The application by a consulting agency shall include,
but not be limited to, the applicant’s name and address as
well as class outlines, teaching methods, and evaluation
tools.

(d) All Right to Know education and training programs
provided to or conducted on behalf of public employers
shall conform to the requirements of N.J.A.C. 8:59-6.

(e) Applicants shall, by signature on the application form,
attest to the accuracy of the information submitted.
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8:59-12.3 Provisional certification of consultants

(a) An applicant for certification as a consultant shall
submit a completed application form and appropriate fee, as
required in N.J.LA.C. 8:59-12.2, and written documentation
of the possession of education and experience as specified in
the definition of a technically qualified person at N.J.A.C.
8:59-1.3. Documentation of a degree shall include a tran-
script. Documentation of 30 hours of hazardous substance
training shall include the number of hours for each course, a
copy of the certificate of completion, and a copy of the
course outline. Documentation of the methods used to
develop the applicant’s understanding of health risks associ-
ated with exposure to hazardous substances, as defined in
N.J.A.C. 8:59-1.3 shall also be submitted. This understand-
ing may be demonstrated by certain courses taken in col-
lege, post-graduate courses, hazardous materials and other
‘training programs attended, other certifications and degrees
received, work experiences, etc. Certified Industrial Hy-
gienists need only submit proof of current certification with
their application and fee.

(b) Provisional certification of consultants shall be grant-
ed upon the submission of the above documents and the
Department’s review and approval of same, and shall be
effective until certification is granted or denied. However,
if the Department does not receive notification of Right to
Know education and training programs being conducted by
the consultant for two years, provisional certification shall
expire.

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).

8:59-12.4 Certification of consultants

(a) In order to secure certification, a consultant shall
possess a current provisional certification, shall demonstrate,
during one or more Right to Know education and training
programs, the knowledge, skills and ability to effectively
convey the information required by N.J.A.C. 8:59-6 to
employees participating in the program, and shall provide
all documentation required by N.J.A.C. 8:59-6 to the public
employer. ;

(b) Consultants shall comply with all requirements of
N.J.A.C. 8:59-6 and 8:59-12.

(c) Certification shall be effective for two years. At the
end of two years from the date of issuance of the certifica-
tion, the consultant must renew the certification.

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.I.R. 3543(a).
8:59-12.5 Renewal of certification of consultants

(a) An applicant for renewal of certification as a consul-
tant shall submit the following to the Department 60 days
prior to the expiration of the certification:

Supp. 10-18-99

59-44

1. A completed application form as specified by
N.J.A.C. 8:59-12.2;

2. A declaration of any additions, deletions or change:.
occurring since the previous application; and

3. The fee specified by N.J.A.C. 8:59-12.9.

(b) An applicant for renewal of certification as a consul-
tant shall comply with all requirements of N.J.A.C. 8:59-6
and 8:59-12.

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).

8:59-12.6 Provisional certification of consulting agencies

(a) An applicant for certification as a consulting agency
shall submit the completed application form and appropri-
ate fee required in N.J.A.C. 8:59-12.2, a list of any consul-

<

tants who will conduct the Right to Know education and

training programs for the agency and the status of the
consultants’ provisional or permanent certification.

(b) The applicant shall submit copies of teaching materi-
als and methods which cover the material to be presented by
the consultant as required by N.J.A.C. 8:59-6. Documenta-
tion of the education and training program such as lesson
plans, class outlines, methods of employee evaluation, sam-

- by NJ.A.C. 8:59-6 must also be submitted.

ple attendance sheet, and course evaluation forms required \)

(c) Provisional certification of consulting agencies shall
be granted upon the submission of the documents in (a) and
(b) above and the Department’s review and approval of
same, and shall be effective until certification is granted or
denied. However, if the Department does not receive
notification of Right to Know education and training pro-
grams being conducted by the consulting agency for two
years, provisional certification shall expire.

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.JR. 864(a), 25 N.JR. 3543(a). :

8:59-12.7 Certification of consulting agencies

(a) In order to secure certification, a consulting agency
shall possess a current provisional certification as a consult-
ing agency, demonstrate, during one or more Right to Know
education and training programs, that the program’s con-
tents contain the information required by N.J.A.C. 8:59-6
and the instructors possess the knowledge, skills and ability
to effectively convey the information to the employees
participating in the program, and that all documentation
required by N.J.A.C. 8:59-6 has been provided to the public
employer.

(b) Consulting agencies shall comply with all require-
ments of N.J.A.C. 8:59-6 and 8:59-12.
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(c) Certification shall be effective for two years. At the
end of two years from the date of certification, the consult-
", ing agency must renew the certification.

=" Amended by R.1993 d.384, effective August 2, 1993.

See: 25 N.J.R. 864(a), 25 N.J.R. 3543(a).

8:59-12.8 Renewal of certification of consulting agencies

(a) An applicant for renewal of certification as a consult-
ing agency shall submit the following to the Department 60
days prior to the expiration of the certification:

1. A completed application form as specified by
NJ.A.C. 8:59-12.2;

2. A declaration of any additions, deletions or changes
occurring since the previous application; and

3. The fee specified by N.J.A.C. 8:59-12.9.

(b) An applicant for certification renewal as a consulting
agency shall comply with all requirements of N.J.A.C. 8:59-6
and 8:59-12.

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.JR. 864(a), 25 N.J.R. 3543(a).
8:59-12.9 Fees
(a) Fees for certification and renewal shall be submitted

with the application and shall be non-refundable.

(b) Fees for an individual consultant shall be as follows:
1. Certification application—$200.00; and
2. Renewal of certification—$100.00.

(c) Fees for a consulting agency shall be as follows:
1. Certification application—$500.00; and
2. Renewal of certification—$200.00.

(d) For a person applying for certification or renewal as
both a consultant and a consulting agency, the fees charged
in accordance with (b) and (c) above shall not exceed
$500.00.

Amended by R.1993 d.384, effective August 2, 1993,
See: 25 N.IR. 864(a), 25 N.I.R. 3543(a).

8:59-12.10 'Rejection of applications

(a) An application from an individual consultant or con-
sulting agency may be rejected by the Department if the
application does not meet the requirements of N.J.A.C.
8:59-12.

(b) Rejection shall be based on deficiencies in documen-

tation of the requirements of N.J.A.C. 8:59-1.3, 6, and 12.

' The Department retains the right to request supplemental
~ information to the application.

59-44.1

(c) Any rejected application may be resubmitted with
additional information within a year of receipt of the origi-
nal application without additional fees incurred.

(d) If an application is rejected three times, the consul-
tant or consulting agency may exercise the right to an
informal hearing, as specified in N.J.A.C. 8:59-12.12.

8:59-12.11 Suspension or revocation of certification

(a) A consultant may have his or her certification sus-
pended or revoked for:

1. Incompetence;

2. Failure to adequately present either the topics set
forth in N.J.A.C. 8:59-6, or any other materials required
by the Department of Health and Senior Services pursu-
ant to N.J.A.C. 8:59-6.3(c);

3. Submitting‘false information on an application;

4. Failure to comply with the rules promulgated under
N.J.A.C. 8:59; or

5. Any Violatidns of N.J.S.A. 34:5A-1 and 34:5A-13,
and any rules adopted pursuant to the law.

(b) A consulting agency may have its certification sus-
pended or revoked for:

1. Failure to adequately present either the topics set
forth in N.J.A.C. 8:59-6, or to present any other materials
required by the Department of Health and Senior Ser-
vices pursuant to N.J.A.C. 8:59-6.3(c);

2. Submitting false information on an application;

3. Failure to comply with the rules promulgated under
N.J.A.C. 8:59; or

4. Any violations of N.J.S.A. 34:5A-1, 34:5A~13, and
any rules adopted pursuant to the law.

(c) A consultant whose provisional certification or certifi-
cation is suspended or revoked may not reapply for provi-
sional certification until six months have elapsed after the
date of suspension or revocation. When reapplying for
provisional certification, the consultant shall present docu-
mentation of having taken appropriate courses to develop
appropriate knowledge in the areas in which they were
found to be deficient. The fee for initial certification
application shall apply. If provisional certification is grant-
ed, it shall be considered probationary provisional certifica-
tion and all training conducted by the consultant shall be
done under the supervision of the Department of Health
and Senior Services.

(d) A consulting agency whose provisional certification or
certification is suspended or revoked may not reapply for
provisional certification until six months have elapsed after
the date of suspension or revocation. When reapplying for
provisional certification, the consulting agency shall present
documentation that its consultant trainers have taken appro-

Supp. 10-18-99



8:59-12.11

DEPT. OF HEALTH

priate courses to develop appropriate knowledge in the
areas in which they were found to be deficient. The fee for
initial certification application shall apply. If provisional
certification is granted, it shall be considered probationary
provisional certification and all training conducted by the
consulting agency’s trainers shall be done under the supervi-
sion of the Department of Health and Senior Services.

Amended by R.1993 d.384, effective August 2, 1993.
See: 25 N.J.R. 864(a), 25 N.I.R. 3543(a).

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.LR. 1589(a), 31 N.J.R. 3106(a).

8:59-12.12 Hearings for consultants and consulting
agencies when certification has been denied,
revoked or suspended

(a) When the Commissioner of the Department of
Health and Senior Services proposes to deny an application
for certification, or revoke or suspend a certification, the
consultant or consulting agency shall have the right to an
informal hearing under (b) below or a formal hearing under

(c) below or both.

(b) An informal hearing before the Commissioner of the
Department of Health and Senior Services or his or her
designee may be held provided a written request is submit-
ted within 20 days after the notice has been received that
the Commissioner proposes to deny an application for certi-
fication, or to revoke or suspend a certification. When the
hearing is held before the Commissioner or his or her
designee, the Commissioner or his or her designee shall
state his or her findings and conclusions in writing and
transmit a copy to the consultant or consulting agency.

(c) A formal hearing before the Office of Administrative
- Law may be held provided a written request is submitted by
the applicant within 20 days after the notice has been
received that the Commissioner of the Department of
Health and Senior Services proposes to deny an application
for certification, or to revoke or suspend a certification,
pursuant to N.J.S.A. 34:5A-31. The procedures governing
all formal hearings shall be in accordance with the Adminis-
trative Procedure Act, N.J.S.A. 52:14B~1 et seq. and
N.J.S.A. 34:5A-1 et seq., and the Uniform Administrative
Rules of Practice, N.J.A.C. 1:1.

Amended by R.1999 d.363, effective October 18, 1999.
See: 31 N.J.R. 1589(a), 31 N.J.R. 3106(a).
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APPENDIX A AND APPENDIX B

WORKPLACE HAZARDOUS SUBSTANCE LIST AND
SPECIAL HEALTH HAZARD SUBSTANCE LIST

Explanation of Column Headings

Substance Number— A unique four digit number assigned to
each hazardous substance.

Chemical Abstracts Service Number.

The first name is the common name for
the substance; the second name is the
chemical name. When there is only one
name, the common and chemical names
are the same, .

Where a substance contains a prefix, for
example, alpha, beta, tert, sec, bis, p-, 0-,
m-, the substance was alphabetized ac-
cording to the first letter of the prefix.
wE Indicates continuation of chemical name.
*H— Indicates a Special Health Hazard Sub-
stance.

The source numbers on the top line corre-
spond to the reference sources listed be-
low. In the formulation of the Workplace
Hazardous Substance List the department
has used lists of hazardous substances de-
veloped by other public agencies and pri-
vate organizations.

The department has reviewed their con-
tents and development criteria and has
determined that certain substances on
these lists pose a threat to employee
health or safety. Hazardous substances
from the reference sources have been in-
corporated into the Workplace Hazardous
Substance List.

CAS Number—
Common Name/Chemical
Name—

Source Number(s)—

The Special Health Hazard Codes on the bottom line refer to the

hazardous categories of the substances: ’

CA—  Carcinogen

MU— Mutagen

TE—  Teratogen

F4—  Flammable—Fourth Degree (National Fire Protection Associ-
ation (NFPA))

F3—  Flammable—Third Degree (NFPA)

R4— = Reactive—Fourth Degree (NFPA)

R3—  Reactive—Third Degree (NFPA)

R2—  Reactive—Second Degree (NFPA)

CO—  Corrosive

The carcinogenic, mutagenic and teratogenic substances are special
health hazard substances when present as pure substances or in mix-
tures at a concentration of one-tenth of one percent (0.1%) or greater.

The flammable, reactive/explosive, and corrosive substances are spe-
cial health hazard substances when present as pure substances or
present at a concentration of one percent or greater in a mixture which
meets the hazard criteria as defined in N.J.A.C. 8:59-10.2(A).
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