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.. 

1. APPELLATE DECISIONS - DON PATTEN CORP. v. UNION. 

Don Patten Corp., 
t/a D.J. Lounge, 

Appellant, 

v. 

Township Committee of the 
. Township of Union, 

Hespondent. 

On Appeal 

CONCLUSIONS 
and 

ORDER 

- - - - - - - - - - - - - -
Sachar, Bernstein 9c Rothberg, Esqs., by David H. Rothberg, ~sq., 

Attorneys for Appellant 
Albert L. SimpRon, Esq., Attorney for Respondent. 

B t THE DIREC'fOR : 

The Hearer has filed the following report hereln: 

Hearer' s_!!epor~ 

This is an n~)peal froll! the action of the 'l'ownship 
Committee of tho 'l'ownnhir nC Union (herejnafter Corn111ittee) 
which on June 25, lg74 denied renewal of appellunt's rlonnry 
Retail Consumption License C-45 for the license ye!1r 1974.-75· 

In its .petition of appeal, appellant aller;es that the 
action of the Committe w:rn erroneous in that its conclusions 
were against the • .. reight of the evidence and its actions were 
unreasonable and capricious. 'l'he Committee .Jenied these 
contentions. 

Upon the filing of the appenl, Ly order dated June 
27, 1974, the Director extended aµpellant's 1973-74 license 
until determination of the arponl and the entry of n furthel" 
order-· he re in. 

The appeal in this Division was henrd de nova 
pursuant to Hu le 6 of State ne1··u la ti on No. 15 with full 
opportunity afforded counsel to introduce testili1ony and to 
cross-ex.amine ~itnesses. Additionally, the trnnscrint or the 
proceedings before the Committee, at its meeting of June 25, 
1974, was admitted into evidence pursuant to Hule 8 of State 
Repulation No. 15. 
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. . At the de ~ hearing in this J)ivision, a number 
o1 ·,,, J tnes:;os wer•e rroduced by the Gornrni ttee who testified 
substantially to the same effect ns reflected in the minutes 
of· the meet:i ng held before it. The synthesis 01· their testimony 
was as follows: This tavern is located on a tusy intersection 
in ~he Township, the side and renr of which is rianked by 
residences; nearby is another tavern or which the witnesses were 
in similar complaint. 

Actinr: Police ;hh;f Edward L. Miller testified that 
the records of the Police Jepartment indicated ten calls were 
received between January 1, and 1111.i-hay of 1974, which related to 
~ppellant's premises or the contiriuous area. Only one call 
related to any condition respectinr, the interior of appellant's 
prAmises and that one revolved around loud noises originating 
therein. fljs recorcis rovfial that appellant, upon lJeine; informed. 
nf t.hn cornplriint, jmmodi~1Loly caused the condition to be 
corred,cd. 'l'ho rf·m11inin1· ct1lls concerned complaints b~r neighbors 
r·e lat i n1~ to conduct of pH trons \Ji o, upon leaving cu.used undue 
noise in the area. On cross-examination, the witness admitted 
that he did not recon:JI11end to the Committee that appellant's 
license should not le renewed. 

'l'he Cammi ttee introduced the the testimony of several 
neighbors, Jef'frey c. ;aine, Suzanna Gallucio, Mary B. Collins, 
Donna ~md Patrick Lynch.,, l1arn Djurasovie, Annmarie n.nd Garret 
O'Connor, Raymond A. and Ann 1V. Hinaldi. Fror11 all of their 
testh.0ny the following factual picture emerees: The appellant. 
acquired ownershjp of the licensed premises about the first 
of the.year (l:v later stipulation it was admitted that appellant 
acquired the premises on November 28, 197)). Prior thereto 
the former owner caused no difficulties in the operation 01' 
the sar.1e premises. !'hereafter, the character of the patronage 
changed and a noisy anJ unruly crowd emerged each evening, 
particularly durinr; week-ends; sleep became impossible; 
the lawns were strewn with beer bottles, cans and papers; 
property w~~s du.mnged and one neighbor, ~uzannu nallucio, 
described their outside hoses being cut after they coniplained 
to the noisy patrons. Photographs were adi..d tted into evidence 
~evealine the cut hose and the litter strewn about sidewalk 
area. A petitinn signed by more than thirty near by residents 
ol jecting to the renewal of appellant's license (which had been 
presented to the Committee) was also admitted into evidence. 

Appellant introduced the testimony of 1<obert A. 
Schweikardt, the immediate prior owner of the p1•emises. He 
stated that after ten years he sold the taVerG to the appellant 
at the enJ 01· November, 1973. His management 01' the premises 
had l;een without difficulty until passage of the law that 
permitted drinking by eighteen year-olds. '!'hereafter complaints 
beean to develop. He recounted that one of the present 
conplainants, Jeffrey C. Caine, had once come to him with a bag 
of garbage nicked. up on the lawn which contained empty bottles 
of alcoholic beverages. Upon Schweikardt's denial that he sold 
such brands of beverages, ·he asserted that Caine replied that he 
was "r:oing to get the bars nut of here". i1n cross-examination, 
Schweikardt admitted he was a lienor of the present establishment 
to the extent of t2S.000.00o 



BULLETIN 2172 PAGE 3. 

The principal stockholder and officer of arpellant 
corporation, Donald r. Patten, testified that after his purchase 
of the premises he conferred with the Cornrni t tee an·J was informed 
that the premises were a "trouble spot". After experimenting 
with live 'usic on weekends, a complaint developed by police 
who asserted that the tavern was noisy. 'l'his cornplaint 
resulted in appellant laing called before the M:ayor and :~ouncil. 
natten was informed of thP- extent to which the complaints 
Jeveloped. In consequence, he terminated the entertainment 
program completely. 

In an attempt to eliminate possible sources of 
neighborhood distress, the premises are closed at midnight 
except that he closes at eight o'clock on Saturday evenings. 
~ hard liquor is sold for off-premises consumption and gatherings 
from fraternity grr>Ups from nearby Kean Co,l leee are unwelcome. 
Although some teenagers continue to patronize the tavern, they 
are not encouraged anJ he hope~ their patronage will cease. 
An outside guard had been retained for a short period but this· 
service was unfruitful toward eliminating the problems on the 
exterior. ~uring his ownership he had received no visits from 
the police relative to interior difficulties nor had there been 
any charges maintained agninst him. 

Extracting elements from all of the testimony, it 
aopears that appellant's premises are located in a ground­
floor store of a corner building aloneside an,J behind which 
are located one-family residences. During the many years 
the premises were used as a typical neighborhood tavern there 
were no substantial complaints against its operation. A com­
bination of law change, p~rmitting the servicing of teenagers 
coupled with new ownership which by offering live entertainment 
and maintaininr, a less decorous establishment encouraged a 
more unruly c liente le, brought appellant to its present 
difficu 1 ties. 

rhe crucial issue in this appeal is whether the action 
of the Committee in denyine renewal of' appellant's plenary retail 
consumption license was reasonable under the circwns tancea 
pre~1ented to it. It is .f' irmly es :tablished that the grant or 
denial of an alcoholic beverage license rests jn the sound 
discretion of the '.Jomrnittee in the first instance and, in 
order to prevail on this appeal, appellant must show that the 
action of the Cornrni ttee was unreasonable and a clear abuse of 
such dis ere ti nn. !1a ah Li uors v. Div. o1' Alcoholic Bev. · 
Control, 33 N.J. Super. 9. App. D v. 9 ; Blanc v. 
Magnolia, 38 N.J. 484 {1962). 

The dispositive issue is whether the evidence herein 
justifies the action of the Conunittee in refusing to renew 
appellant's license. Nordco Inc. v. Newarok, Bulletin 1148, 
Item 2. The burden of proof in all these cases which involve 
Jiscretionary matters where the Rpplicant seeks n ronewal of 
the license, falls upon appellant to show manifest error or 
abuse of disc re ti on by the issuing authority. Downie v. , 
Somer.Jale,44 N.J. Super. 84 (App. Div. 1957) A liquor license is 
a privilege. A renewal license is in the same category as an 
orir,inal license. There is no inherent rieht in a citizen to 
sell intoxicatinp, liquor by retail. Zicherman v. Driscoll, 
133 N.J.L. 5f6 (1946). 

__________ iiiiiiiiiiiii ________ iiiiiiiiioo ________ ...... --.. ........ --...--c~=-'--~---"'-=--=-=--~,--=-- -- ---- --
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It is basic that the action of the municipality 
must be reasonable in equating the rights of the licensee with 
the paramount rights of the public. Hajah Liquors v. Div. 
of Alcoholic Pev. Control.i.. suera. 

"It has been the lohg established policy of this 
Division to equate a refusal tp renew an annuul 
license with r·evocnt.ion pr•oceedings and to 
necessitate timely action by the local issuing 
authority. Cownon fairness to the licensee has 
been the basis for this policy. If undesirable 
conditions develop •••• the local authorities always 
have the power to institute di.sciplina.ry proceed:! 
even before the renewed Ucense period has expi1•od. 0 

Stratford Inn, Inc. v. Avon-by-the Sea_, Bulletin 1775, Itnm 2 .. 

In matters relating to the denial of renewHl of 
licenses, the Director has unhesitatingly affirmed the deninl 
or renewal by the locnl issuinp authority particularly In 
~dtuations where the .llcensee8 have Hn extensivo rec:o.rd of 
suspensions of license, (Starshock, Inc. v. Pennsuukcn, 
l~ulletin 2131, Item l; Greenstein v. Elizabeth, Bulletin 
::1_-~s, Item J.q 'fhe"'_J?!"l_9_k _ _§~~:reet ,Lou.nge, ~n.c. v. N-~~-' 
Bu 1 le tin 213t, TEAm l.Y or· when the licensee fal leu tci cor•rec t; 
intolera-1 le situations outnide the Ucenned premi~rns 'I~i:'11:p~ 
_Jr~c. v. West OrR.nr;e,Bulletin 2027, Item;~; 2.~.:lvc.r: Edt;;e.Cor,':: 
v. Newa1•k, Bulletin 2083, Item 2.) . 

Conversely, the Director• has reversed the lm'r.1 ! 1:ct; t•u 
denying renewal of license where the oxtf,r.:: ·n· cnndit:i0r?.1 :;,, "' 
not been attributable to the l:ic~m~Hie ~ Double Ji:.,,, Inc. v. 
,Jer•sey 1;ity, Pulletin 2137, Items.~ J'u1.:.!£3_'v. ~!:~:...'iE.EL£,, ·-­
Fulletin 1967, Item I.~; Cf~ B&L 'l'a'1-crn Inc. v. Gd. of Co:m'.t•.•1 '>-
1+2 N•J. 131 (1964). ,.·-------------------· ..... --.-· 

Addi ti onn l ly in matte rs whe rei.n 1 ice ruo~J hnve rF· ·:·, b->::. 
renewed due to inability of the licons~rn to <::nn::r• l-iH p.ctr·"n:r 
or for many and varied reasons, the Dir.,~ctoP hi\:_1 I'')"'Jr~~ud thF~ 
action of the local authority and directed renewAl of license 
for the purpose of' permi ttinc the licensee to e1'J"i::1: ti.rntie a 
sale of the licensed premises.. Red J1anch11. .. J_n~~~ v .. ·;,{:. 
Bulletin 1773, Item 2; Walker v. Newark,· l3ullot n :n 

i•1ollowinf; the doctrine laid down by the cnu·ct tn 
Lakewood v. Brandt,38 N.J. Super. 462 (App. Div. 1955) 
wherein the court stated: 

"An owner of a license or privilege ncqnir1~s tt:r: 'eP:h 
his investment therein, an interest; wbi<:h L• 'Jot: ',Jed 
to some me!.1sure of' protection .. ~ •• 19 

the Director has held that a new owner who i~" l::i1:t·ninr; ~;hf, 
rudimFmts of' managing licensed premises shoult1 bo ''(\C'H' :ed "' 
more favorable position where he endeavors to prevent pc,_ :Jn. 0 

infractions~ To-.Ton Inc .. , v. Watchung, Bu 1 J e tin l 946, I tern 

E 
' ] 
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Despite the number of complaints registered by the 
neirhbors in the vicinity of the appellant's premises with the 
local police relating to the exodus of unruly patrons from 
appellant's premises' no disciplinary charges were leveled 
~ainst it in consequence thereof. Captain Edward L. Miller 
of' the Union 'rownship .i'olice Department He cord Bureau testified 
that seven calls were received during a period January· 6, 1974 
throue;h Nay 13,· 1974. Of these calls, the i·ecord- indicntes 
the first was unfounded i the second pertained to loud music 
originating from the prernises which, on police notice, was 
immediately corrected. The third and fourth were from appellant; 
roth relate.d to some dispute between patrons that was settled 
~ appellant before police arrival. The fifth and sixth calls 
were unfounded and the seventh by a neighbor who was upset 
~Y some patron who had left his children unguarded while he 
ns imbibing in the premises. 

From the testimony of the complaining neighbors, 
it wns apparent that their calls to the police were not recorded 
as compldints against appellant but against the particular infrac­
tors, who at the moment were loud, profane and generally unruly. 
fue distance between appellant's premises and the police station 
is apparently.such that by the time police vehicles responded, 
the perpetrators, whose actions generated the calls, had departed 
the area. 

It is thus apparent from the entire record herein that 
appellant's patrons have caused his premises to become a nuisance 
which the public need not tolerate. 'fhe cause of that condition 
is directly attributable to the failure of the appellant 
to :.iiscourage a patronace which has become the despair of the 
neighbors. It is further apparent that there may have been a 
laxity by the police department in failing to investigate the 
cause of the rnyriad complaints and to take remedial steps as 
mlly have been necessary, including, but no·t limited to, 
recornmenda tions to the Gommi ttee for the ins ti tu ti on of 
disciplinary proceedings against appellf1nt. 

'l'h1.1s, while the Corn.mi ttee is to be commended for c01nine; 
to grips with an extremely difficult problem it has, io short, 
sought to "kill the patient rather than amputate". 'Che Police 
record indicates that when a complaint for noise was called 
to the attention of appellant, the situation was ir11mediately 
and cooperatively corrected. It is thus apparent that a 
desire to rnanaee the licensed premises in a proper manner and 
without cause for difficulties to the neighbors was appellant's 
concern. '£hat it had not fully done so at the time the renewal 
application was acted upon could well have been due to the time 
limitation and lack of expertise. 

Accordingly, it is recommended that the action of 
the Comrni ttee he reversed and it be directed to renew the license 
in order to permit appellant to correct the situations described 
e~ t0 eliminate the need for neichbors to resort to police 
assistance• Appellant however should be pointedly warned that 
upon the expiration of the current licensing period, when its 
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application for renewal is ar;ain before the Committee, the 
deterrninRtion as to whether it has fully corrected the nuisance 
will be made and, if not made, the license would obviously 
not be renewed. 

Conclusions and Ordet 

No exceptions to the Hearer's report were filed pursuant 
to Rule 14 of State Regulation No. 1,. 

Having carefully considered the entire record herein, 
~ncluding the transcript of the testimQW, the exhibits and the 

e are r's report , I concur in the findings and recommendations of 
.the Hearer, and adopt them as 11\Y conclusi.ons herein. 

The appellant is pointedly wamied that failure to eliminate 
those conditions whiqh were the subject of complaints by local 
residents, and to conduct its business in a law-abiding manner, 
may well result in corrective action by the municipal issuing 
authority during the present licensing'J)eriod. 

Accordingly, it is, on this 2oth day of November 1974, 

ORDERED that the Township Committee of the Township of 
Union be and the same is hereby directed to renew appellant's plenarr 
retail consumption license for the 1974--75' licensing period nuncc 
pro tung in accordance with the applica~io.n filed therefor. 

L$0m. rd D. Ronco 
Director 
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2. APPELLATE DECISIONS - ORTIZ v. HOBOKEN. 

Wilfredo Ortiz, ) 

Appellant, ) 

v. ) 

Municipal Board of Alcoholic ) 
Beverage Control of the City 
of Hoboken, ) 

Respondent. ) 
- - - ... -< - - - -·- - - - - -

On Appeal 

CONCLUSIONS 
AND 

PAGE 7. 

ORDER ... 

Francis P. Meehan, Jr., Esq., Attorney for Appellant 
Dudley A. Schlosser, Esq.J. by Walter J. Beronio, Esq. Attorrieys 

for Hespondent. 

BY THE DIRECTOR: 

The Hearer has filed the following report herein: 

Hearer's Report 

This is an .appeal from the action of the Municipal Board 
or Alcoholic Beverage Control of the City of Hoboken (herein­
after Board) which, on June 24, 1974 denied renewal of appellant's 
plenary retail consumption License C-3;.for premises 520 Adams 
Street, Hoboken, for the 19?4-1975 licensing period. 

Appellapt 1 s petition of appeal contended that the action 
of the Board was arbitrary and unreasonable, and was based upon 
insufficient evidence. The Board denied these contentions, and 
defended that its determination was based upon the advice and 
testimony of members of the police departmen~. 

. . 
A SL§. .llQ.l'.52 hearing on the appeal was held in this Division 

pursuant to Rule 6 of State Regulation No. 1;, with full 
opportunity afforded the parties to introduce evidence and 
cross-examine witnesses. 

Lieutenant August Ricciardi, commander of the "Tavern ·squad" 
or the Hoboken Police Department, testified that on May 6, 19?4, 
in response to a citizen complaint about loud music, police 
visited the appellant's licensed premises, notified the licensee 
of the complaint; and the situation was immediately corrected.· 

! \ 
! 
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On May 18, 1974, another visit to the premises was initiated 
by a citizen complaint which resulted in summonses being issued 
to persons on the sidewalk in front of the premises on a charge 
of drinking alcoholic beverages on a public street. No charges 
were leveled against appellant. 

On May 23, 1974, during evening hours members of the 
police department, including Lieutenant Rlcciardi and Patrolman 
Edward Skelly, visited the appellant's premises in front of 
which a large gathering had congregated. After entering, 
identification of certain patrons were made and four persons 
known to the police as "dnug users" were observed among the 
patronage. The licensee was noticed of the presence of these 
indiv·iduals. 

Returning a few days thereafter,'·Ricciardi again saw two 
of the four persons so identified and again warned appellant 
to get "rid of the garbage" from the .iPremises -- in short, he 
directed the appellant not to serve ijthose individuals. 
Ricciardi never saw any of those four persons again in the 
premises. ~ 

Patrolman Edward Skelly testified that he had given out 
numerous traffic "tickets" for double parking to motorists in 
front of appellant's premises. On May 23, 1974, in the evening, 
he was one of the folice officers who responded to a directive 
to visit appellant s tavern. At that time, he entered with 
others, aid observed the four known drug users identified by 
Ricciardi. 

Thereafter, Skelly observed one of the "users" drinking 
from a can of beer outside of appellant's premises 1 and warned 
him about drinking in public; with that, the said 'user" 
retreated inside. 

Appellant testified and introduced the testimony of a 
neighbor, the barmaid-manager, a part time barmaid, a patron as 
well as a police officer who testified on behalf of appellant. 
The testimony of these witnesses may be capsulated as follows: 

Appellant purchased the licensed premises and the building 
housing it for the sum of $50,000 on April 1, 1974. He spent 
an additional $25lOOO refurbishing the interior of the bar and 
a rear hall, comp eting the work mout ·the beginning of May. He 
had a "Grand Opening" on Mat 23, when more than one hundred 
patrons appeared for the celebration. While that was in progress, 
police officers appeared to check the exterio~ and dispense 
large congregations cf patrons and the parking violators. 

There had been prior police visits respecting loud music 
(which was instantly corrected), and parking violations which 
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is a continuous problem. 

The appellant denied having been noticed as to specific 
drug users, but admitted being told by the police lieutenant 
to get the "garbage" out of his premises. He further denied 
knowing who the "users" were until photographs were shown to 
him at the hearing before the Board. 

Police Officer Marco Ravera of the Hoboken Police Depart­
ment testified on behalf of appellant with whom he has been 
friendly for a long time. He described the situation respecting 
complaints lodged against appellant for traffic violations as a 
common problem to the area. There are also known narcotic users 
in the area. 

A local resident, Carmella. Magliaro; who lives nearby 
appellant's premises testified that there has been a tavern at 
that location for "fifty" (sic) years. The block also contains 
several social clubs whose members sit outside and drink beer. 
The block contains tenement buildings and, on the ground floor 
of these building~ are stores in which the clubs as well as 
appellant's premises are located. These premises are located 
on a narrow, one-way street. Parking has always been a problem 
on this street, but that problem has not significantly increased 
since appellant began his business operation. 

Photographs admitted into evidence reveal a densely urban 
area, in which appellant's premises are located. Interior 
photographs indicate that this facility has a modern bar, with 

. a rear hall to accommcdate parties. 

The Board exhibited a petition signed by twenty-seven resi­
dents who requested corrective action be taken to quell 
disturbances emanating from appellant's premises. The petition 
cited the abusive behavior of the patrons. 

It is well established that the grant or denial of an alcoholic 
beverage license rests· within the sound discretion of the Board 
in the first instance. In order to prevail on this appeal, the 
appellant must show that the Board acted unreasonably and that 
such action constitutes a clear abuse of its discretion. Raj@h 
Liftu{rs vi Div. Q~ Alcohglig Beyerage ControlL 33 N.J. Super. 
59 App. Div. 19 5); Blanck y. Magnolia, 38 N.J. 484 (1962). 
Upon such showingi the Director is authorized to reverse the 
Board's action. rloren~e Methodist Church v. Florence, 38 N.J. 
Super. 85' (App. Div,. 19 ?) ; B.elmar v. D.U. Jf Alpoholic Beverage 
Control, 50 N.J, Super. 423 (App. Div. 1958 • 

It is quite apparent that the renewed operation of these 
licensed premises by appellant after a long period of inactivity 
when the premises were not in operation, which reopening was 
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accompanied by the active gathering of more than one hundred 
noisy patrons, was suf·ficiently disturbing to the neighbors to 
request police aid. The record reveals that the appellant 
cooperated with the authorities, to some extent, toward reducing 
the volume of the music played, but he did not correct situation 
with respect to gatherings in front of his premises to the. satis­
faction of the authorities. 

The recorddces not reveal, however, any prolonged activity of 
any kind that would require arenial of renewal of the license 
privilege. Appellant b~gan operation on or about May 1; the 
"Grand Opening" occurred on May 23 and the hearing was held 
before the Board on June 24. At no t'ime were any charges pre­
ferred, against appellant or any persons within the establishment; 
in fact, no misconduct was alleged. 1'he temporary presence of 
certain "drug users" did not result ill their arrest nor of 
further .. surveillance. It was not cont.ended by the Board that 
there was any drug traffic in the premises, nor was it a rendez­
vous for any criminal element. Even the reference to the four 
known drug "users" is sparse; they were not thereafter seen in 
the premises after the appe.llent was made fully cognizant of 
their existence. 

The continued congregation of patrons in front of the premises, 
however, need not be tolerated; the licensee is responsible for 
the conditions both in and outside of his licensed premises 
which are caused by patrons thereof. Cont~ v. Princetoq, 
Bulletin 139, Item 8; GarQ1a y. Fair Haven, Bulletin 1149, Item 1, 
Nonetheless the proofs were not dispositive that the persons 
seen drinking on the sidewalk in front of appellant's premises 
obtained the alcoholic beverages from· him or from the social 
club immediately next door. Additionally, it is conceivable that 
tenement residents would, in hot weather, repair to the stoops 
and sidewalk and there consume cans of beer. 

I am persuaded, upon the examination of the record herein, 
that the appellant has made some good faith efforts to manage his 
establishment in a satisfactory manner. Thus he should be given 
an opportunity to prove his worthiness to merit his license. He 
is further pointedly advised that the burden of removing congre­
gants in front of his premises that come from his establishment 
is on him and his failure to do so places his license in jeopardy. 

· If undesirable conditions develop in the future, the Board always 
has the power which they should promptly exercise to institute 
disciplinary proceedings even before the renewed licensing period 
has expired. Double E, Inc., y. Jersey City, Bulletin 2137, 
Item 5'. 

It is concluded that the appellant has met his burden of 
establi~hlng that the.action of the Board was erroneous and should 
be reversed, aa required by Rule 6 of state Regulation No. 15'. 
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Therefore, it is recommended that the action of the Board 
be reversed and that the Board be directed to grant the license 
to appellant for the 1974-75 licensing period, in accordance 
with the application filed therefore. It ist further recommended 
that appellant be directed to forthwith amend his application 
to properly cite the trade name under which the license operates. 

Conclusions and Order 

No exceptions to the Hearer's Report were filed pursuant 
to Rule 14 of State Regulation No. 15. 

Having carefully considered the entire record herein, 
including the transcript of the testimony, the exhibits and 
the Hearer's Report, I concur in the findings and recommendations 
of the Hearer, and adopt them as my conclusions herein. 

Accordingly, it ~s, on. this 20th.day of November 1974, 

ORDERED that the action of the Municipal Board of Alcoholic 
Beverage Control of the City of Hoboken be and the same is 
hereby reversed, and it is hereby directed to renew appellant's 
plenary retail consumption license for the 1974-75 licensing 
period ~ pro :tYn£ subject to the special condition that the 
application filed therefor is concurrently amended by appellant, 
to properly set forth the trade name under which the said licensed 
business is being conducted. 

Leonard D. Ronco 
Director 
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3. SEIZURE - FORFEITURE PROCEEDIIDS - SPIDU<EASY IN UNLICENSED BUILDING -
CLAIM FOR RETURN OF PERSO N\.LTY, EQUIPMENT AND CASH - ALOOHOLIC BEVERAGES 1 

CASH AND PERSONAL PROPERTY FORFEITEDo 

In the Matter of th~ Seizure • 
on August 4, 1974 of a quantity • 
of alcoholic beverages, miscellan- • 
eous personal property and $35.15 in • 
cash at the unlicensed premises of • 
Nichols Park, Inc. Key Club located • 
at 1190 Tuckahoe Road, in the Township • 
of Monroe, County of Camden, and • 
State of New Jersey. • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

Case No. 13,108 

On Hearing 

CONCLUSIONS and ORDER 

P. Jeffrey Wintner, Esq., Appearing for claimant, Nichols Park, 
Inc. Key Club 

Walte~ H. Cleaver, Esq., Appearing for Division. 

BY THE DIRECTOR: 

The Hearer has filed the follOWing Report herein: 

Hearer's Reporj; 

This matter came on for hearing pursuant to the 
provisions of N .J .s .A. 33 :1-66 and State Regulation ~To. 28 to I 
determine whether 163 containers of alcoholic beverages, mis- i 
cellaneous personal property, equipment and $JS.15 in cash, I 
as set forth in an inventory attached hereto and made part hereof 1 .. 1 

i 

i 

marked Schedule "A", and which were sei'zed on August 4, 1974 
1.·.' at the unlicensed premises of Nichols Park, Inc. Key Club, 

499 Tuckahoe Hoad, Willi·amstown, Monroe 'Township, constitutes 
unlawful property and should be forfeited. 

Nichols Park, Inc. Key Club, through its counsel, 
appeared at the hearing in this Divisioh and sought the retµrn 
of the items of personalty, equipment and cash in the amount of 
$35.15 seized by agents of this Division. 

The Division file was admitted into evidence tor.ether 
with a sample of the seized alcoholic beverages. ·rhe file included 
the chemical analysis of such alcoholic beverar,es, certified 
by the Director that the quantity of alcohol contained was an 
alcoholic Leverage fit for beverage purposes and exceeded the 
statutory limitations. A further certification by the Director 
was also included which established that no license or pe~mit 
tor the sale of alcoholic beverages had been issued to claimant, 
Nichols Park, Inc. Key ~lub or to anyone of the name Nichols 
for the premises 499 Tuckahoe Road, Williamstown. 

ABC Agent M testified that on August 4, 1974, he and 
other agents of this Division, accompanied by local police officers 
conducted a raid on the subject premises following a purchase of 
alcoholic l:everage therein by an agent of this Division~ He had 
in his possession "marked" money which had.been used for the 
purchase of the alcoholic beverage. Following the purchase 
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a search was made anJ the "marked" money retrieved, the alcoholic 
heverar;es, ct-1sh, personalty and equipment seized and the sellers 
of the alcoholic bevera1es were rlaced under arrest by the police 
officers of Lonroe 'l'ownship. ABC Agent S testified in partial 
corroboration of Agent M. 

Claimant introduced the testimony of John L. Diggs and 
John Pratt both of wh6m 'Jescribed themselves as "trustees" 
of the claimant club. Both insisted that the ABC agent entered 
and joined a group of card players at a table, paid to Michael 
Nichols, son of the "president" of' the club, the sum of $2.5.00 
as table stakes with which to enter the game. They both 
believed that the "marked" $5 bill later retrieved from the 
cash register, as had been indicated by the a~ent, was actually 
discovered in Michael's pocket and had not been used for the 
purchase of any alcoholic beverar,e. 'rhey both characterized the 
drink which the agent was consuming at the time of the raid as 
a house drink freely given to the card players. They vigorously 
denied the agent 's testimony that he had obtained the drink 
at the bar and paid the barmaid .. 

Both Diggs and Pratt described the claimant club as 
. having about fifty-six members who used a part of the home of 

EJward V. Nichols as a meeting rlncee The officers of the club 
were all members of the Nichols family.. Each club member paid 

·an annual dues of $5.00 and the members rn~y drink all they wish-
• 

The seized ~lcoholic beverages are illicit because 
they were intended for sale and sold without a license. N.J.S.A 
33:l~l(i). The testimony developed on behalf of the claimant 
lacks a ring of truth. The alle~ation that the drinks were 
~iven gratuitously to the agent, a complete straneer, is contrary 
to lor,ic. Purther, it has long been held that the mere p,iving, 
of alcoholic bevera~es without consirleration constitutes a 
a violation of the statute when such rift is coupled with the 
owner's interests. Re Naschatier, Bulletin 258,Item 7 (19JP.); 
Re Amato, Bulletin 726, Item 8. If, as claimant sugr;ests, 
the alcoholic beverage served was a gift to a participant in 
the gamLling ~ame then in progress, such gift of alcoholic beverage 
would constitute a violation. See Seizure ~ase No. 12,89), 
Bulletin 211r, Item 2. 

Considering all of the circumstances herein, the nature, 
location anJ officers of the claimant "club", I am satisfied that 
the premises were used for the unlawful sale of alcoholic beverages; 
the ease with which the agent gained entry and made the purchase 
sunports such conclusion. 

Accordingly, it is recornmende·J that the claim of the 
Nichols Park, Inc. Key Glub for the return of the alcoholic 
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beverages, personalty, equipment and $35.1$ in cash should be 
· rejected and the same be forfeited. 

Conclusions and Order 

Written exceptions to the Hearer's Report with supportive 
argument were filed on behalf of Nichols Park Inc. Key Club, 
claimant herein, pursuant to and within the t!me limited by Rule 
4 of State Regulation No. 28. 

I have examined and evaluated the said exceptions and 
find that they have either been satisfactorily considered and 
resolved in the Hearer's Report, or are lacking in merit. 

The claimant notes inconsi:stencies in the testimony 
of the witnesses. In my examination of the testimony, ~too, have 
found inconsistencies in the testimony.of the witness for the 
Division and those of the claimant. HGwever, the testimony of the 
DiVision witness was persuasive when he clearly indicated that 
payment was made for alcoholic beverage with identified "marked" 
money which was found in the cash register. The absence of the 
"marked-money list" at the hearine was.quickly corrected by its 
submission to claimant's counsel as soon as a copy thereof was 
procured from the office of the Prosecutor of the C9unty. 

Having carefully considered the entire record herein, 
including the transcript of testimony, the exhibits, the Hearer's 
Report and the exceptions taken with re·spect thereto, I concur in 
the findings and recomnendations of the Hearer and adopt them as 
my conclusions herein. 

Accordingly, it is, on this 20th day of November 1974, 

DETERMINED and ORDERED that the claim of Nichols Park, 
Inc. Key Club for the return of the alcoholic beverages, personal 
property as listed in Schedule "A" attached hereto and cash in the 
amount of $35.15, be and the same is hereby denied; and it is 
further 

DETERMINED and ORDERED that the said personal property 
and cash in the amount of $35 .15 be and the same is hereby forfeited, 

·in accordance with the provisions of N.J.s.A. 33:1-66, to be 
disposed of in accordance with law; and it is further 

DETERMINED and ORDERED that the alcoholic beverages 
shall be retained for the use of hospitals and State, county or 
municipal institutions, or destroyed, in whole or in part, at the 
direction of the Director of the Division of Alcoholic Beverage 
Control. 

Leonard D. Ronco 
Director 
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SCHEDULE "A" 

163 - containers of alcoholic beverages 
1 - pool table; 1 - shuffleboard; 
1 - cigarette machine; 1 - juke box 

Misc. personal property 
$35.15 - cash 

4, STATE LICENSES - NEW APPLICATION FILED. 

U>uis Graniero and Concetb.. Graniero 
1/a Home Beverage Service 
80 West Forest Avenue 
Englewood, N.J. 

Application filed January 22, 1975 
for person-to-person transfer of 
State Beverage Dis~ributor's License 
SBD-90 from F.dward Ka.bot and Muriel 
Kaoot, t/a Home Beverage Service. 

Leonard D. Ronco 
Director 
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