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Petition of Appeal.

Petition of Appeal.
Filed August 31, 1917.

New Jersey Court of Errors and Appeals

Between

Four Corners Building and

Loan Association, a cor-

A .
poration, On Appeal
Complainant-Respondent, Petition of
Appeal.

and

Frank Schwarzwaelder,

Defendant-Appellant.

To the Honorable, the Court of Errors and Ap-
peals in the last resort in all causes:

The petition of Frank Schwarzwaelder, the ap-
pellant in the above stated cause, respéctfully
shows that your petitioner finds himself ag-
grieved by a final decree made in the Court of
Chancery by his Honor Edwin Robert Walker”
Chancellor of the State of New Jersey, bearing
date the 6th dayiof August, 1917, wherein your
petitioner was defendant and the said Four Cor-
ners Building and Loan Association, a corpora-
tion, was complainant in this respect, to wit, that
the said decree orders and adjudges that your
petitioner, while acting as a director of com-
plainant corporation, was guilty of gross inatten-
tion and gross negligence in the performance of
his duties as said director, whereby the com-
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Petition of Appeal.

plainant suffered a financial loss of $5,193.90,
and ordering and decreeing that your petitioner
pay to the complainant association the said sum
of $5,193.90, that being the amount of the loss
sustained by the complainant by reason of the
alleged negligence of your petitioner, and your
petitioner humbly appeals from the said decree
of the Chancellor, which decrees as aforesaid
upon the ground that the same is erroneous, be-
cause the same adjudges and decrees that your
petitioner was guilty of gross inattention and
gross negligence in the performance of his duties
as said director, whereby the complainant suf-
fered a financial loss of $5,193.90, and granting
to the complainant the relief prayed for, and
adjudging that your petitioner do pay to the
complainant the sum of $5,193.90 with costs of
suit.

Your petitioner therefore prays that the said
decree of the Chancellor may be reversed, set
aside and for nothing holden, and that your pe-
titioner may have such relief in the premises as
to this Honorable Court shall seem meet.

THOMAS S. HENRY,
FRANCIS CHILD,
Solicitors for and of Counsel

with Appellant.

Endorsed:
“ Filed Aug. 31, 1917.

Thomas F. Martin,
Clerk.”



Petition of Appeal.

STATE OF NEW JERSEY.
DEPARTMENT OF STATE.

I, Thomas F. Martin, Secretary of State of
the State of New Jersey, and ex-officio Clerk of
the Court of Errors and Appeals in the last re-
sort in all causes, do hereby certify that the
foregoing is a true copy of petition of appeal in
the case of Four Corners Building and Loan As-
sociation, a corporation, complainant-respond-
ent, and Frank Schwarzwaelder, defendant-ap-
pellant, as the same is taken from and com-
pared with the original filed August 31st, 1917,
and now remaining on file in my office.

In testimony whereof, I have here-
(1.s.) unto set my hand and affixed the Offi-
cial Seal of said Court at Trenton,

this Thirty-first day of August, A. D. 1917.

THOMAS F. MARTIN,
Secretary of State,
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Answer to Petition of Appeal.

Answer to Petition of Appeal.
Filed September 12, 1917.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

Four Corners Building and On Appeal.
Loan Association,

Complainant-Respondent, = Answer to Pe-
tition of Ap-

and
peal.

Frank Schwarzwaelder,

Defendant-Appellant.

The answer of the above-named respondent to
20 the petition of appeal of the above-named ap-
pellant.

This respondent, not admitting any or all of
the matters which in said petition of appeal are
contained, to be true, but in answer thereto,
nevertheless, says and admits, that a decree
was, on the 6th day of August, 1917, made and
entered in the Court of Chancery, in the cause
for that purpose mentioned in said petition, as

QQ is therein stated; but as to the substance and
form thereof, this respondent prays to refer
thereto, when the same shall be produced.

And this respondent is advised and believes
that the said decree is agreeable to equity and
prays that the same may be affirmed, with costs
to be adjudged to this respondent.

RAYMOND, MOUNTAIN,
VAN BLARCOM & MARSH,
Solicitors for and of Counsel
40 with Respondent.



Bill of Complaint.

Bill of Complaint.
Filed.

In Chancery of New Jersey.

To His Honor, Edwin Robert Walker, Chancel-
lor of the State of New Jersey:

Complainant, Four Corners Building and Loan
Association, a corporation organized under and
in accordance with the laws of the State of New
Jersey, having its principal office in the City of
Newark, County of Essex, and State of New Jer-
sey, respectfully shows:

1. That in the month of July, 1908, Frank J.
Schwarzwaelder was duly elected a director of
the complainant association, to hold office for the
ensuing year, and that he thereupon took upon
himself the burden of acting as such director,
and that he was duly elected annually thereafter
as a director of said association, and continued
to serve as such until September 21, 1914.

2. That said Frank J. Schwarzwaelder hav-
ing been appointed as one of the executors and
trustees of the estate of August Loehnberg, de-
ceased, under and by virtue of the last will and
testament of said August Loehnberg, and hav-
ing taken upon himself the burden of the ad-
ministration of the said estate was acting as
such executor and trustee during the said period
from July, 1908, to September 21st, 1914, as
aforesaid.

3. Complainant further says that as such
executor and trustee of the estate of August
Loehnberg, deceased, Frank J. Schwarzwaelder
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Bill of Complaint.

had full knowledge of all the assets and securi-
ties belonging to the said estate and that among
the assets of said estate was a certain bond and
mortgage made and executed by one Mabel Daly
and William H. Daly, her husband, to Lizzie H.
Leithoff and Frank Schwarzwaelder, as sur-
viving executors of the estate of August Loehn-
berg, deceased, in the principal sum of $3,500.
and bearing date the 11th day of October, 1909,
which said mortgage was recorded in Book S
24 of Mortgages for Essex County at page 206,
on the 11th day of October, 1909, and which said
mortgage covered property known as 60-62 Sec-
ond street, South Orange, New Jersey, and is
more particularly described as follows:

Situate, lying and being in the Village of
South Orange, County of Essex and State of
New Jersey:

Beginning In the northerly corner of lands
formerly of Julia A. Woodward at the south-
westerly line of Second street, thence (1) with
said Woodward’s line southwesterly 100 feet
more or less to the lands of Abijah F. Tillou;
thence (2) with said Tillou’s land northwesterly
50 feet; thence (3) parallel with the aforesaid
Woodward’s line northeasterly 100 feet more or
less; thence (4) to the aforesaid line of Second
street southeasterly 50 feet to the pnint or place
of Beginning.

That the said mortgage remained in full force
and effect as a lien upon the property above
described, and in the possession of the said
Frank J. Schwarzwaelder, as executor as afore-
said, as part of the assets of the said estate of
August Loehnberg, deceased, during the years
1911 to 1915, inclusive.



Bill of Complaint.

4. That among the assets of the said estate

of August Loehnberg, deceased, was a certain
other bond and mortgage made and executed
by William H. Daly, and Mabel, his wife, to
Lizzie H. Leithoff and Frank Schwarzwaelder,
as surviving executors of the estate of August
Loehnberg, deceased, in the principal sum of
$4,000, bearing date the 3rd day of December,
1909, and which said mortgage was recorded in
the Register’s Office of Essex County in Book
Y 24, page 212, on the 16th day of December,
1909. Which said mortgage covered property
more particularly described as follows:*

Situate, lying and being in the City of East
Orange, County of Essex and State of New Jer-
sey, known as lot No. 18 and part of lot No. 17
in Block 190 B as laid down on a map entitled
Map of Ampere Section of the East Orange and
Ampere Land Company, in East Orange, Bloom-
field, and Newark, New Jersey, dated the 15th
day of June, 1909, made by W. H. V. Riemer,
C. E., Orange, N. J., and filed the &h day of
June, 1909, in the Office of the Register of the
County of Essex:

Beginning In the northwesterly line of North
18th street at the intersection of the southwest-
erly line of Second avenue, running thence along
said line of North 18th street 29° 55" west 33 1/3
feet; thence northwesterly and at right angles
to North 18th street 100 feet; thence northeast-
erly and parallel with North 18th street 3 1/3
feet; thence southeasterly along the said line of
Second avenue at right angles to North 18th
street 100 feet to the point or place of Be-
ginning.

That the said mortgage remained in full force
and effect as a lien upon the property above
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Bill of Complaint.

described, and in the possession of the said
Frank J. Schwarzwaelder as one of the assets
of the said estate of August Loehnberg, de-
ceased, during the years of 1909 to 1915, in-
clusive.

5. That on or about the 1st day of April,
1913, upon application of one Arthur M. Sims,
the complainant association loaned to the said
Arthur M. Sims the sum of $5,000, and took as
security therefor his certain bond and mortgage,
which said mortgage covered the premises here-
inabove first described, and known as 60-62 Sec-
ond street, South Orange, and bears date April
1st, 1913, and is recorded in Book 1-31 of Mort-
gages for Essex County, at page 388. Said as-
sociation believed that said mortgage was then
and there a first lien upon said premises.

That the said mortgage was subject and sub-
sequent to the lien of the mortgage held by the
said Frank dJ. Schwarzwaelder, as executor, as
aforesaid, which fact was not known to the com-
plainant.

6 That said Frank J. Schwarzwaelder, well
knowing of the existence of the said mortgage,
so as aforesaid held by him as executor, and
well knowing that the complainant was pro-
hibited by the statutes of the State of New Jer-
sey from accepting as security for loans, any
mortgages other than first mortgages, either
fraudulently and willfully, or by reason of gross
negligence in the performance of his duties as
director of said association, recommended and
induced and permitted the complainant to make
said loan of $5,000 to said Arthur M. Sims, and
to accept as security therefor a mortgage sub-
ject to the lien of the mortgage so as aforesaid



Bill of Complaint.

held by him, and subsequently permitted and
induced the said complainant to retain said mort-
gage as part of the assets of said association.

7. That on or about December 9th, 1914, pro-
ceedings were instituted in the Court of Chan-
cery, of New dJersey, to foreclosure the lien of
a certain mortgage held by one Lillian Bercaw
upon the said premises; which was a prior lien
on the tract herein described. That the said
complainant association was made a party de-
fendant in said cause, by reason of its said mort-
gage; that in accordance with the final decree
in said cause, dated the 26th day of April, 1915,
and the execution thereunder, the Sheriff of the
County of Essex sold said lands and premises
on the 3rd day of August, 1915, for the sum of
$4,600 and there was no surplus fund arising
from said sale available to satisfy the complain-
ant’s said mortgage or any part thereof.

8 That on or about the 10th day of Septem-
ber, 1910, upon application of one Albert B.
Aschenbach and Maude Aschenbach, his wife,
complainant association loaned to the said Al-
bert B. Aschenbach the sum of $4,000 and took
as security therefor their certain bond and mort-
gage bearing date the 10th day of September,
1910, which said mortgage covered the" premises
as hereinabove secondly described, in the City of
East Orange, New Jersey, which said mortgage
was recorded in Book N 26 of Mortgages ffor
Essex County, at page 162, and that the said
mortgage was subject and subsequent to the
mortgage held by *the said Frank J. Schwarz-
waelder, as executor, as aforesaid, on the said
premises; and that said association believed that
said mortgage was then and there a first lien
upon said premises.
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9. That the said Frank J. Schwarzwaelder
well knowing the existence of the said mortgage
so as aforesaid held by him as executor on
said second above described premises, and well
knowing that the complainant was prohibited by
the statutes of the State of New Jersey from
accepting as security for loans any mortgages
other than first mortgages, either fraudulently
and willfully, or by reason of gross negligence in
the performance of his duties as director of said
association, recommended, induced and permitted
complainant to make such loan of $4,000 to Al-
bert B. Aschenbach and wife, and to accept as
security therefor a mortgage subject to the
lien of the mortgage so as aforesaid held by him,
and subsequently permitted and induced the said
complainant to retain said mortgage as part of
the assets of said association.

100 That on or about December 5h, 1914, pro-
ceedings were instituted in the Court of Chan-
cery of New Jersey, to foreclose the lien of the
mortgage held by the said executors of the estate
of August Loehnberg, deceased, and that the com-
plainant association was made a party defendant
to the said cause, by reason of its said mort-

That in accordance with the final decree
in said cause dated the &h day of March, 1916,
and the execution thereunder, the Sheriff of the
County of Essex sold the said lands and prem-
ises on the 25th day of April, 1916, for the sum
of $4,642, and that there was no surplus fund
arising from said foreclosure sale available to
satisfy the complainant’s said mortgage or any
part thereof.

11. That by reason of the fraudulent or will-
ful, or grossly negligent acts of the said P'rank
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J. Schwarzwaelder as director of the said com-
‘plainant association, the complainant has sus-
tained a loss of $1Q000 and says that there is
due to it from said Frank J. Schwarzwaelder
the sum of $10,000

That the complainant is without adequate
remedy in the courts of law, and therefore prays
that Frank J. Schwarzwaelder, who i1s the de-
fendant to this suit, may answer this Bill of
Complaint without oath, and every statement
therein made, and that the said Frank J.
Schwarzwaelder may be decreed to be a trustee
of the complainant association, and that the de-
fendant may be decreed to pay to the complain-
ant the amount found to be due it with interest
and costs by a short day to be appointed by this
court.

That a writ of subpoena may issue command-
ing said defendant to answer this Bill of Com-

plaint and abide by such decree as this court
may make in the premises.

RAYMOND, MOUNTAIN,
VAN BLARCOM & MARSH,
Solicitors for and Counsel
with Complainant.

10
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Answer.

Answer.
Filed.

IN CHANCERY OF NEW JERSEY.

Between
Four Corners Building and
Loan Association of New -
ark, N. J., a corporation of on Bill, Se.
the State of New Jersey,
Complainant, Answer.
and
Frank Schwarzwaelder,
Defendant.

The answer of the defendant, Frank Schwarz-
waelder, to the bill of complaint of Four Cor-
ners Building and Loan Association of the City
of Newark, N. J., a corporation of the State of
New Jersey, complainant:

This defendant, Frank Schwarzwaelder, an-
swering the bill of complaint, says :

1. That the allegations of paragraph one are
admitted, except that the defendant says that he
was not a director of the complainant corpora-
tion in the month of September, 1914, and says
that he ceased to be such a director in the month
of July, 1914.

2. The allegations of paragraphs two, three,
four and five are admitted.

3. This defendant answering the allegations
of paragraph six of the complainant’s bill says
that the original application for the loan to
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Arthur M. Sims referred to in paragraphs five
and six of the complainant’s hill of complaint was
made to complainant some time in the month
of September or October, 1912. That a commit-
tee of the directors of the complainant corpora-
tion was appointed whose duty it was to report
as tc the value of the premises set out in said m
application ; that this defendant was a member
of said committee and made a report recommend-
ing that a loan of $5,000.00 be granted to one
Louis Wagner, who lived in Brooklyn, New York. -

That on October 25, 1912, at a meeting of the
board of directors of the complainant, this de-
fendant being the only member of the commit-
tee to report on said loan, the committee was

continued.

20
That on February 28, 1913, at a meeting of

the board of directors of the complainant asso-
ciation, the application of the said Louis Wagner1l
was again considered and it was ordered that
the officers grant such amount of said loan as
should be unanimously recommended by said in-
spection committee. That the defendant was
present at this meeting.

That on March 28, 1913, at a meeting of the
board of directors of the complainant associa-
tion, a loan of $5,000.00 was granted to the said
Louis Wagner; that this defendant was not pres-
ent at said meeting and had no knowledge thi]
said loan had been granted.

30

That on April 25, 1913, at a meeting of the
directors of the complainant association, at which
meeting defendant was not present, the loan
theretofore granted to the said Louis Wagner
was transferred to one A. Sims. 40
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Answer.

That the defendant had no knowledge of the
fact that the loan to A. Sims covered the prop-
erty mentioned in the application for loan made
by Louis Wagner and was not present at any
meeting of the board of directors when any
action was taken on said loan to A. Sims, and
denies that he was guilty of fraud, gross negli-
gence or negligence of any kind as a director of *
said complainant in permitting the complainant
to make, accept or retain the loan made to
Arthur M. Sims, and denies that he ever recom-
mended or voted in favor of granting a loan to
said Arthur M. Sims.

That defendant held as executor of the (‘state
of August Loehnberg, deceased, a certain mort-
gage made by William H. Daly and Mabel Daly,
his wife, to this defendant and Lizzie H. Leithoff,
as surviving executors of the estate of August
Loehnberg, deceased; that he as executor regu-
larly received the interest on said Daly mortgage
which this defendant in the year 1914 discovered
covered the same premises as that covered by the
mortgage made by A. Sims to the complainant
association. That this interest was remitted to
him legularly by Roland D. Crocker, an attorney-
at-law, who was the attorney for the complainant
corporation, and was also the attorney for this
defendant and Lizzie H. Leithoff, as executors of
the last will and testament of August Loehn-
berg, deceased; and the first knowledge that this
defendant obtained that the loan made by the
complainant to A. Sims covered the same prop-
erty as was covered by the mortgage held by this
defendant and Lizzie H. Leithoff, as executors
of the estate of August Loehnberg, deceased,
on the property of William H. Daly was after



15

Answer.

the disappearance of Roland D. Crocker in the
month of September, 1914.

4. Defendant admits the allegations of para-
graph seven of complainant’s bill.

5. Defendant admits the allegations of para-
graph eight of complainant’s bill.

6. Defendant denies the allegations of para-
graph nine of the complainant’s bill and says
that he did not know that the mortgage referred
to in said paragraph was second in order of
priority to the one held by the defendant and
Lizzie H. Leithoff as executors of the estate of
August Loehnberg, deceased, and denies that he
fraudulently or wilfully, or by reason of gross
negligence or any negligence in the performance
of his duties as a director of the complainant
association knowingly recommended, induced or
permitted the complainant to make such loan
and accept a second mortgage as security there-
for, or that he subsequently knowingly permitted
or induced complainant to retain said mortgage
as a part of its assets.

Defendant says that he admits that he as one
of the executors of the estate of August Loenn-
berg, deceased, held a mortgage upon the same
premises as covered by complainant’s mortgage,
and that the mortgage held by defendant was a
first and prior lien on said premises, but says
that as such executor he held a large number
of mortgages; that the descriptions in the same
showed no street numbers and that the written
application for the loan referred to in paragraph
nine of the complainant’s bill referred to the
property in question by street numbers only;
that said application was made in the name of
Albert B. Aschenbach and wife, and that the
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mortgage held by this defendant and Lizzie H.
Leithoff, as executors of the estate of August
Loehnberg, deceased, stood in the name of Will-
iam H. Daly and wife, and that the defendant
regularly received the interest from one Roland

D. Crocker, an attorney-at-law, who was the at-

torney for this defendant and Lizzie H. Leit-
hoff as executors of the estate of August Loehn-
berg, deceased, and was also the attorney for the
complainant association. That the defendant
never had any notice that the said William H.
Daly and wife had conveyed said premises to Al-
bert B. Aschenbach, and that the defendant did
riot act as a member of the inspection commit-
tee of the complainant association in passing on
said Aschenbach loan, and that if defendant
voted in favor of complainant’s granting of said
loan to Albert B. Aschenbach, he so voted be-
cause of the favorable report presented by the
inspection committee appointed to examine into
the value of the security of said loan.

That defendant did not, as executor or indi-
vidually, receive payment of any of the proceeds
of the said mortgage.

7. Defendant admits the allegations of para-
graph ten of the complainant’s bill.

8. Defendant denies that he has been guilty
of fraudulent, wilfull or grossly negligent acts
or any negligence as a director of said com-
plainant association, and denies that through
any act of his the complainant association has
suffered any loss whatever, and denies that the
sum of $10,000.00 or any other sum is due from
him to the complainant, and denies that he is or
was a trustee of said complainant or that by
reason of being such trustee, should be charged
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with the amounts of money claimed in paragraph
eleven of the complainant’s hill.

0. Defendant further answering says that the
complainant should not he permitted to have or
maintain its suit because he says that the same
was not brought within the time limited by law
for the bringing of such an action; namely, the 10
period of two years from the commission of said
alleged acts or fraud, negligence or gross negli-
gence.

Defendant prays that the complainant’s bill be
dismissed with costs.

THOMAS S. HENBY,
and
FRANCIS CHILD,
Solicitors for and of Counsel 20
with Defendant.

30
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Final Decree.

Final Decree.
Filed August 8, 1917.

IN CHANCERY OF NEW JERSEY.

Between

Four Corners Building and
Loan Association, a cor-
poration, On Bill, etc.

Complainant, Final Decree.

and

Frank J. Schwarzwaelder,
Defendant.

This cause coming on to he heard in the pres-
ence of Raymond, Mountain, Van Blarcom &
Marsh, of counsel with the complainant, and
Thomas S. Henry and Francis Child, of counsel
with the defendant, and the pleadings, proofs and
arguments of the respective counsel having been
heard and considered, and the court having duly
considered the same, and it appearing to the
court that the defendant, Frank Schwarzwaelder,
while acting as a director of the complainant as-
sociation was guilty of gross inattention and
gross negligence in the performance of his duties
as said director, whereby said complainant sus-
tained financial losses as follows: In the year
1910 complainant loaned on bond and mortgage
on lands in the City of East Orange in this State,
to one Albert B. Aschenbach and Maude Aschen-
bach, his wife, the sum of four thousand dol-
lars ($4,000) when premises were encumbered by
a prior mortgage held by the defendant anu one

40 Lizzie H. Leithoff, surviving executors of the
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last will and testament of August Loehnberg, de-
ceased; that said prior mortgage was foreclosed
in this court, and the premises sold at Sheriff’s
sale, and purchased by this complainant for the
sum of four thousand six hundred forty-two dol-
lars ($4,642). Said lands and premises were rea-
sonably worth at the time of said sale, the sum
of fifty-five hundred dollars ($5,500.), and have
continued so to be down to the time of the hear-
ing of this cause, making the excess value of the
said property over the amount paid therefor by
this complainant, the sum of eight hundred fifty-
four dollars ($854.). In said foreclosure of said
prior mortgage, it was decreed that there was
due to this complainant on its mortgage the sum
of three thousand three hundred seventy-six dol-
lars and eighteen cents ($3,376.18) on which
should be credited said sum of eight hundred
fifty-four dollars ($854.), leaving a net loss to
this complainant on said East Orange loan of
two thousand five hundred twenty-two dollars
and eighteen cents ($2,522.18). In the year 1913,
complainant loaned on bond and mortgage, on
lands in South Orange, in this State, to one
Arthur M. Sims, the sum of five thousand dol-
lars ($5,000.); that said premises at the time of
said loan by said complainant were encumbered
by two prior mortgages, the second of which
was held by said defendant and said Lizzie H.
Leithoff as executors, as aforesaid; that in the
foreclosure of the first mortgage on said prem-
ises held by one Lillian Bercaw, said premises
were sold at Sheriff’s sale to said defendant
and Lizzie H. Leithoff as executors, for the sum
of forty-six hundred dollars ($4,600.), and after
paying the decree of said Lillian Bercaw with
interest, costs and Sheriff’s fees, amounting to

10

20

30

40



10

20

SO

qq

20
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two thousand four hundred twenty-eight dollars
and twenty-eight cents ($2,428.28), the surplus
moneys amounting to two thousand one hundred
seventy-one dollars and seventy-two cents
($2,171.72) were turned over to the said de-
fendant, and the said Lizzie H. Leithoff, execu-
tors as aforesaid; that the said South Orange
property at the time of said Sheriff’s sale, and
at the time of the hearing of this cause, was
reasonably worth the sum of fifty-one hundred
dollars ($5,100.). That from the value of said
premises should be deducted the amount of the
decree of said Lillian Bercaw, with interest and
Sheriff’s fees as aforesaid, amounting to two
thousand four hundred twenty-eight dollars and
twenty-eight cents ($2,428.28), leaving a loss sus-
taimed by complainant in this cause on this loan,
with which said defendant should be charged, of
two thousand six hundred seventy-one dollars
and seventy-two cents ($2,671.72). And that
the said complainant is entitled to the relief
prayed for in its said bill of complaint;

It is thereupon, on this sixth day of August,
1917, by his Honor, Edwin Robert Walker,
Chancellor of the State of New Jersey, Ordere d,
Adjudged and Decreed, and the said Chancellor
by virtue of the power and authority of this
court, does hereby Order, Adjudge and Decree
that the said defendant, Frank Schwarzwaelder,
while acting as a director of the complainant,
was guilty of gross inattention and gross negli-
gence, in the performance of his duties as said
director, by reason whereof said complainant
suffered a financial loss of five thousand one
hundred ninety-three dollars and ninety cents
($5,193.90), as hereinbefore set forth.
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It is further Ordered, Adjudged and Decreed
that the said defendant, Frank Schwarzwaelder,
pay to the complainant the said sum of five
thousand one hundred ninety-three dollars and
ninety cents ($5,193.90) together with lawful
interest thereon from the date hereof, and the
taxed costs of this suit within thirty days after
service upon him of a certified copy of this de-
cree and of the taxed bill of costs in this cause,
and that in default thereof, an execution issue,
and in addition thereto the complainant may take
such other proceedings to enforce the collection
thereof as may be permitted by law and the
rules and practice of this court.

E. R. WALKER,
C.

Respectfully advised,

Merritt Lane,

V. C.

We hereby approve of the foregoing decree as
to form.

THOMAS S. HENRY,
FRANCIS CHILD,
Solicitors of Defendant.
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Conclusions.

IN CHANCEEY OP NEW JERSEY.

Between

Four Corners Building and
Loan Association, of New-
ark,

Complainant, Conclusions.

and

Frank Schwarzwaelder,

Defendant.

Messrs. Raymond, Mountain, Van Blarcom &
Marsh for complainant.

Mr. Francis Child and Mr. Thomas S. Henry
for defendant.

Lane, V. C.

This is a proceeding to compel defendant to
reimburse complainant for losses alleged to have
been sustained by complainant on account of two
loans, one of $5,000 on property in South Or-
ange, and one of $4,000 on property in East
Orange.

The complainant is a building and loan asso-
ciation, and the defendant was one of its di-
rectors at the time the respective loans were
made. The defendant was also at the same time
one of the executors of the Loehnberg, which
estate it subsequently transpired held mortgages
prior to those of the building and loan associa-
tion upon the properties in question, with the
result that upon a foreclosure of a mortgage
Prior t° that held by the Loehnberg estate on
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the South Orange property the equity of the
building and loan association was wiped out, and
upon the foreclosure of the mortgage held by the
Loehnberg estate on the East Orange property
the building and loan association in order to
protect its rights was obliged to buy in the prop-
erty, which it still holds. The charge is that the
defendant as a director of the building and loan
association has been guilty of such negligence as
makes him responsible for the losses accruing to
the building and loan association. In French v.
Armstrong, 79 N. J. Eq. 283 Vice-Chancellor
Stevens in dealing with the responsibilities of
directors of building and loan associations, said:
“In Williams v. McKay (40 N. J. Eq., 189) the
case of a receiver of a savings bank against its
managers, it was held by the Court of Errors
that the receiver represents not only the corpo-
ration, but its depositors and creditors, and that
the managers stand to such depositors and credit-
ors in the character of trustees; that the trust
was direct, and that as such that it was exempt
from the operation of the statute of limitations.
It appears to me that building and loan asso-
ciations stand on very much the same footing as
savings banks. They are quasi public institu-
tions, dealt with as such by the legislature, and
having very similar objects. They are both de-
signed to conserve the scanty savings of wage
earners and other people of small means. If
the managers of savings banks are trustees of
creditors and depositors, I see no reason why the
directors of building and loan associations do
not stand in precisely the same relation to their
creditors and so-called stockholders.” And the
Court of Appeals in Gerhard v. Welsh, 80 Eq.
203, dealing with the responsibilities of directors
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of a building and loan association was apparent-
ly of, although not directly so stating, the same
opinion. Citing the opinion of the Chancellor on
final hearing in Williams v. McKay, 46 Eq., 2526.

In Williams v. McKay, 40 N. J. Eq., 189, at
page 195, the Court of Appeals said: “ The
duty belonging to such a situation is a plain one
—to care for the moneys entrusted to them in
the manner provided in the charter, and to exer-
cise ordinary care and prudence in so doing. It
1s true that the defendants were unpaid servants,
but the duty of bringing to their office ordi-
nary skill and vigilance was none the less on that
account, for to this extent there is no distinction
known to the law between a volunteer and a
salaried agent.. These defendants held them-
selves out to the public as the managers of this
bank, and by so doing they severally, engaged to
carry it on in the same way that men of com-
mon prudence and skill conduct a similar busi-
ness for themselves. This is the measure of the
responsibility of officers of this kind. And on
final hearing the Chancellor, 40 Eq. at p. 56, said:
“Trustees of the character of the defendants
are not merely required to be honest, but they
must also bring to the discharge of the duties
that they undertake ordinary competency, to-
gether with reasonable.vigilance and care. They
cannot excuse 1mprudence or indifference by
showing honesty of intention, coupled with gross
ignorance and inexperience, or coupled with an
absorption of their time and attention in their
private affairs. The rule in this respect is ad-
mirably stated by Judge Earl of the Court of
Appeals of New York in Hun v. Cary, 82 N. Y.,
74, in this language: *One who voluntarily takes
the position of director and invites confidence in
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that relation, undertakes, like a mandatory, with
those whom he represents or for whom he acts,
that he possesses at least ordinary knowledge
and skill, and that he will bring them to bear in
the discharge of his duties. Such is the rule
applicable to public officers, to professional
men, and to mechanics, and such is the rule which
must be applicable to every person who under-
takes to act for another in a situation or em-
ployment requiring skill and knowledge gratui-
tously. These defendants ordinarily took the
position of trustees of the bank. They invited
depositors to confide to them their savings and
to entrust the safe keeping and management of
them to their skill and prudence. They under-
took not only that they would discharge their
duties with proper care, but that they would ex-
ercise the ordinary skill and judgment requisite
for the discharge of their delicate trust.”” And
see Campbell, Receiver, v. Watson, 62 Eq. 396,

and Barrett v. Bloomfield Savings Institution,
64 Eq., 425.

In Briggs v. Spaulding, 141 U. S. 132, the Su-
preme Court of the United States in dealing with
the liability of directors said with respect to
what is negligence: “If very little care is due
from him and he fails to bestow that little, it
is called ‘gross’ negligence. If very great care
is due, and he fails to come up to the mark re-
quired, it is called slight negligence. And if or-
dinary care is due, such as a prudent man would
exercise in his own affairs, failure to bestow that
amount of care is called ordinary negligence. In
each case the negligence, whatever epithet we
give it, is failure to bestow the care and skill
which' the situation demands; and hence it is
more strictly accurate, perhaps, to call it simply
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negligence.” * * * jn any view the degree of
care to which these defendants were bound is
that which ordinarily prudent and diligent men
would exercise under similar circumstances, and
in determining that the restrictions of the statute,
and the usages of business should be taken into
account. What may be negligence in one case
may not be want of ordinary care in another,
and the question of negligence is therefore ulti-
mately a question of fact to be determined
under all the circumstances.”

It seems to me that leaving out of considera-
tion any wilful act the negligence for which a
person can be held responsible consists either
m the performance of an act which under all
the circumstances he is bound not to perform, or
the non-performance of an act which under all
the circumstances he is bound to perform.

In Citizens Building and Loan Association v.
Conell, 34 N. J. Eq., at page 392, the Court
said, referring to and approving an opinion by
the Pennsylvania court: “It is there said that,
while directors are personally responsible to the
stockholders for any losses resulting from fraud,
embezzlement or wilful misconduct, or breach of
trust, for their own benefit, and not for the
benefit of the stockholders, for gross inattention
and negligence, by which such fraud or miscon-
duct has been perpetrated, by agents, officers or
co-directors, yet they are not liable for mis-
takes of judgment, even though they may be so
gross as to appear absurd and ridiculous, pro-
vided they are honest and are fairly within the
scope of the powers and discretion confided to the
managing body.” Quere, whether the last re-
maik of the Chancellor is quite consistent with



27

Conclusions of Vice-Chancellor.

the duty of a person becoming a director in an
institution such as a building and loan associa-
tion to bring to his office ordinary competency.
In this case there is no charge or at least no
proof of fraud, embezzlement or wilful miscon-
duct, or breach of trust for the benefit of the
defendant, nor is there any question of a mistake
of judgment. The sole question is whether the
defendant was guilty of gross inattention and
negligence (which means simply the failure to
give such attention and to perform such acts as
the circumstances required) as to make possible
the fraud and misconduct which was undoubtedly
perpetrated by an officer of the complainant.

First. The facts are as follows with respect
to the South Orange loan. Roland D. Crocker
was the solicitor for the association. In 1909
he conveyed the property to Mabel Daly, who
immediately made a mortgage to the ex®, utors
of the estate of Loehnberg, of whom defendant
was one. The property was then immediately re-
conveyed by the Dalys to Crocker, who held title
until April 1st, 1913, when he conveyed i* to
Arthur M. Sims, who by instrument dated on the
same day mortgaged it to the complainant.
Crocker caused an application to be made to the
complainant for a loan on the property as early
as October, 1912, in the name of Louis Wagner,
for $7,000. The defendant was appointed one of
the inspection committee. At a meeting of the
directors held on the 25th of October, 1912, at
which the defendant was present, a report of the
defendant, the only one of the committee re-
porting, was presented, recommending a loan of
$5,000. The property is clearly described in the
minutes. On the 28th of February, 1913, at a
meeting of the directors at which the defendant
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was present, it was recommended that the offi-
cers be empowered to grant such amount of the
loan as should be unanimously recommended by
the committee, which included the defendant.
The minutes of a meeting of the directors held
on March 28, 1913, the defendant not being
present, state that all the members of commit-
tee recommended that a loan of $5,000 be
granted to Louis Wagner on the property in
question. The next reference to the matter is
in the minutes of a meeting held on April 25,
1913, at which the defendant was not present.
The minutes state: “ Referring to application
for loan by Louis Wagner, Brooklyn, N. Y., to
whom a loan of $5,000 was granted on property
60-62 south side of Second street, South Orange,
Mr.- Wagner having sold the property to Arthur
Sims, and all of the committee, Mr. Frank Shulz
and Mr. Thomas F. Peer and Mr. Frank
Schwarzwaelder reporting in favor of loan of
$5,000 to Arthur Sims on property 60-62 south
side Second street, South Orange, N. J., it was,
on motion of Mr. Merlinger, seconded by Mr.
Stone, ordered, that the committee recommenda-
tion be received and granted.”

The minutes of a meeting of May 23, 1913, at
which, according to the minutes, defendant was
present, state: “ On motion duly made and sec-
onded, minutes of last meeting and special meet-
ing were approved.” And at the same meeting
the treasurer’s report was received, the first
item of disbursement being the sum of $4,813.50
foi Aithur Sims mortgage. Again at a meeting
of the directors July 2, 1913, at which the de-
fendant, according to the minutes, was present,
the minutes of May 23, 1913, were read and ap-
proved. It is insisted for the defendant that the
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fact that the minutes of May 23 and July 2,
1913, indicate that he was present does not prove
that fact, because it was a custom of the secre-
tary to, if there was a lack of quorum, call up
various members of the Board and get their per-
mission to note them as present. The defendant
swears that he never knew of any loan to a man
nara™d Sims, and that therefore it must be that
the secretary pursued the course heretofore ad-
verted to with respect to these two meetings. If
this be true then the defendant is unquestionably
guilty of gross negligence in permitting such a
practice to be pursued, and he must be held
hound for such knowledge as he would have ac-
quired if he were in fact present. In considering
this phase of the case I have dealt with it as if
he were in fact present at the two meetings in
question, and I find as a fact that there is not
sufficient evidence to indicate that the minutes
are incorrect. Crocker caused to be filed a
forged satisfaction of the mortgage held by the
Loehnberg estate, and also caused to be-filed a
forged satisfaction of a first mortgage held by
one Bercaw upon the property. The Bercaw
mortgage was foreclosed and the property sold
for less than a sufficient amount to pay anything
on the subsequent encumbrances. The testimony
is to the effect that the defendant examined the
premises in question as executor of the Xoehn-
berg estate upon various occasions; that he was
familiar with the loan and that he received in-
terest regularly from Crocker until he disap-
peared in September, 1914. It is inconceivable
to me that, when he acted as an inspector upon
the application of Louis Wagner, and examined,
as he says, the property, he did not realize that
an application was being made to the building
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and loan association for a loan upon property
upon which, he already held a mortgage. He
advised the loan. He made no inquiry as to how
his mortgage was going to he taken care of.
The officers were empowered to grant a loan at
a meeting at which he was present, and he still
took no steps either to inquire as to how his loan
was going to be taken care of or to advise the
association that the estate which he represented
held a mortgage. Although he was not present
at the meeting held March 28, 1913, at which
the nxmutes state a report was made by the com-
mittee of which he was a member, recommend-
ing that a loan of $5,000 should be granted, or
at the meeting of April 25, 1913, at which time
the loan was transferred from Wagner to Sims,
yet he was present at the meeting of May 23,
1913, at which the minutes of the meeting of
April 25, 1913, were approved, and he is there-
fore hound by knowledge of whatever appears m
these minutes. The minutes of April 25, 1913,
distinctly refer to the transfer from Wagner to
Sims, and describe the property, and refer to
the fact that all the members of the committee,
including himself, have reported in favor of the
loan. At the meeting of May 23, 1913, he made
no inquiry as to how the money due on the
mortgage held by the estate that he represented
would be paid, nor did he notify his fellow di-
rectors of the existence of such a mortgage. At
the same meeting the treasurer reported that he
had disbursed the sum of $4,813.50 for the
Arthur Sims mortgage. Apparently, if the de-
fendant’s story is to be believed, he sat quiet
when this report was presented and made no in-
quiry whatever to ascertain the authority of the
treasurer for the disbursement of this large sura
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c* money. He knew that he had recommended
a loan of $5,000 on property already encumbered
by a mortgage under his control and from Octo-
ber to May made no inquiry as to what had be-
come of the matter. The check was not paid
until July 10, 1913, so that if he had protested
on May 23, 1913, the payment of the check might
have been stopped. On July 2, 1913, at a meet-
ing at which the defendant was present, and be-
fore the payment of the check, the minutes of
May 23, 1913, were approved, and the Sims
mortgage, at least constructively called to his at-
tention.

It seems to me that all of the circumstances
indicate that with respect to this loan the de-
fendant is guilty of such negligence as renders
him responsible for the loss which was occasioned
to the association by reason of his failure to act.

The duties of the directors of the association
are defined in section 2, article 9 of the constitu-
tion. “ Section 2. The board of directors shall
meet regularly at four P. M. on the third Thurs-
day of each and every month, at such place as
they or a majority shall appoint for the purpose
of receiving from the stockholders their monthly
dues, interest and fines, and pay the same into
the treasury;.to loan out the funds and see to
their safe investment, and to attend to the finan-
cial concerns of the association generally.”
Article 2, section 3, provides “ No money shall
he loaned on any property already encumbered.”

Under the authorities to which I have referred
it is no excuse to say that the defendant was
ignorant and incompetent or so engrossed m his
own affairs as not to be able to give proper at-
tention to the affairs of the building and loan
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association. He was bound to apply to his duties
as director of the building and loan association
that degree of care which an ordinarily prudent
man would exercise with respect to his own af-
fairs.

The question is the amount of damages for
which he may be held. If it appears that the
first mortgage was foreclosed and that the prop-
erty did not realize sufficient to pay the first
mortgage, then, if in fact the defendant had
brought to the attention of the building and loan
association the existence of his mortgage, it is of
course conceivable that his mortgage might have
been pahi off out of the proceeds of the loan,
and the loan still made, and still would have re-
sulted in the loss. It is, on the other hand, con-
ceivable that if the existence of this second mort-
gage held by the Loehnberg estate had been dis-
closed, then an investigation would have been
made which might have disclosed the existence
of the prior mortgage and the rascality of Crock-
er and would have saved the association from
any loss. Upon this point I desire to hear coun-
sel.

Second. With respect to the East Orange
loan. There is nothing in the minutes of the
board of directors authorizing the granting of
the loan to Aschenbach on the property in East
Orange. The files merely show an application
signed by Aschenbach, without date, asking for
a loan of $4,000. It bears the name William B.

P~owell, Robert L. Hopkins, as the committee

recommending it. It contains no description of
the property except “ Map of Ampere section of
property of East Orange Ampere Loan Com-
pany.” In December, 1909, William H. Daly
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and wife had executed a mortgage to the Loehn-
berg estate of which defendant was executor, for
$4,000. In September, 1910, Albert B. Asehen-
bach and wife executed a mortgage to the com-
plainant association for $4,000 upon the same
property. The only reference to this loan is
contained in the minutes of a meeting of the
board of directors held on September 22, 1910,
at which the defendant was present, at which the
treasurer reported a disbursement on September
4 of $3,919 on account of Aschenbach mortgage.
The defendant made no inquiries with respect to
this payment. If he had he would have immedi-
ately discovered that the money had been ad-
vanced upon property upon which the estate
represented by him already held a mortgage. He
would also have discovered that the loan had
never been authorized and the disbursement
therefor illegal. Unless reports of officers are
to be received and approved pro forma and.
members of the board of directors excused from
any investigation whatever, it seems to me that
the act of the defendant was gross inattention
and such negligence as make him responsible for
the consequences of his inattention. I cannot
conceive that he has performed his duty as a
member of*the board of directors, entrusted with
the savings of poor investors whose duties are
defined to be “ To loan out the funds and see to
their safe investment.” Here again the ques-
tion arises as to the measure of damages. The
Loehnberg mortgage was foreclosed, the property
bought in by the association, which still holds it.
I will hear counsel upon this point.

In defence of this director it is said that he
properly relied upon counsel of the association,
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Crocker, who up to the time he absconded in
September, 1914, bore an excellent reputation.
The duty of counsel is to act as legal adviser to
the board, to examine the title to every security,
and report thereon to the directors, to prepare
obligations and contracts, and to transact the
legal business of the society.

The directors have no right to shift to counsel
the duty imposed upon them to loan out the
funds and see to their safe investment. There is
no proof before me that counsel ever reported
to defendant or to the board that the title to
either of the premises in question was clear. If
counsel of the association had reported it would
immediately have occurred to the defendant that
the report was false, because a mere comparison
of the papers would have demonstrated that the
two mortgages held by the Loehnberg estate had

not been satisfied, and that the titles were not
clear.

The statute of limitations is pleaded, but not
seriously argued. The point seems to be dis-
posed of by the following cases: Daly v. Kier-
man, 75 N. J. Law, 275; Crane v. Ketcham, 83 N.
J. Law, 327; Fryer v. Mount Holly, 87 N. J.
Law, 57; Williams v. McKay, 40 N. J. Eq.,195;
French v. Armstrong, 79 N. J. Eq.,*283. The
fact that other directors may be also responsi-
ble for any loss which occurred by reason of the
East Orange loan appears to present no objec-
tion to relief. Stockton, Receiver, v. Anderson,
40 N. J. Eq., 488. Williams v. McKay, 46 Eq. at
page 39.

Within a week counsel on either side may pre-
sent such additional argument upon the facts or
law as they may be advised.
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If there is an apparent error in dates, amounts,
&c., or with respect to any fact, I wish counsel
would bring it to my attention, as these conclu-
sions have been prepared without having before
me a copy of the testimony. I do desire.to. hear
from them particularly with respect to the
queries which I have above indicated.
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IN CHANCERY OF NEW JERSEY.

May 21, 1917.

Between

Four Corners Building and
Loan A ssociation of New -
ark, N. J., a corporation,

Complainant,
and

Frank Schwarzwaelder,

Defendant.

Transcript of shorthand notes of testimony
taken in the above entitled cause on May 21,
1917, at Chancery Chambers, Newark, N. J., be-
fore Merritt Lane, Vice-Chancellor.

Appearances:
Mr. Andrew Van Blarcom (of Raymond, Moun-
tain, Van Blarcom & Marsh) for the complainant.
Mr. Francis Child, Jr., and Mr. Thomas 8.
Henry for the defendant.

Mr. Van Blarcom. Stipulation between
counsel regarding the title to the two prop-
erties. The first is in reference to the South
Orange property. We will first pro-
duce our proof as to that. The prop-
erty was conveyed to a man named Thomas
Crocker in 1882, and by Thomas Crocker
to Roland D. Crocker. This mortgage was
assigned by Crocker to a woman named
Kauffher and by the Kauifher executors to
Lillian Bercaw; then Thomas Crocker and
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wife conveyed to Roland D. Crocker, then
Crocker conveyed to Mabel Daly in 1909;
Mabel Daly and her ,husband executed a
mortgage on the 11th of October, 1909, to
Lizzie Leithoff and Frank Schwarzwaelder,
executors of the estate of August Loehn-
berg, and then Mabel Daly and William Daly
conveyed to Roland D. Crocker the premises
subject to existing mortgage, and then Crock-
er deeded the property in April, 1913, to Ar-
thur M. Sims, and on April 1, 1913, Arthur
M. Sims executed a mortgage to the Four
Corners Building and Loan Association for
$5,000.

Then in regard to the East Orange prop-
erty, that was conveyed by the East Or-
ange-Ampere Company to William H. Daly,
July 26, 1909, and Mr. and Mrs. Daly exe-
cuted a mortgage to the Leithoff estate, or
rather to Mrs. Leithoff and Frank Schwarz-
waelder for $4,000. That was done on De-
cember 3, 1909; then they made a mortgage
to William B. Powell, the same parties,
dated July 20, 1909. Then on July 10, 1910,
Daly and her sold to Albert Aschenbach;
on December 10, 1910, he and his wife exe-
cuted a mortgage to the Four Comers
Building and Loan for $4,000. Powell
dropped out and that left the Leithoff mort-
gage first, and that was foreclosed in a case
in this court in reference to the Four Cor-
ners mortgage. In that suit Vice-Chancellor
Stevens decided against the Four Corners
and the property was sold and bought in
by the Four Corners and the lien of the
Loehnberg estate was paid by the complain-
ant in this case.
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The Court. The Four Corners still hold
them for the amount of the first mortgage
and still hold it?

Mr. Child. Both the Bercaw mortgage,
which was first foreclosed, in South Orange,
that was discharged by a discharge which we
all admitted was a forgery; it shows on
this record. Subsequent to that there was
another instrument put upon record which
purported to be a discharge of the Loehn-
berg mortgage purporting to be signed by
Schwarzwaelder and Mrs. Leithoff, and in
the proceedings in the foreclosure of the first
mortgage, the Bercaw mortgage, we set
aside the discharge alleged to have been
given by Schwarzwaelder and Mrs. Leithoff
on the ground that it was a forgery, and
the same situation appears in regard to the
East Orange property. Crocker or some
one presumed to be Crocker, executed a dis-
charge of mortgage on the East Orange
premises. It is recited in this stipulation
that we subsequently instituted foreclosure
proceedings in that case, praying in the
same bill to set aside this discharge on the
ground that it was a forgery, and the Court
determined it was a forgery and should be
set aside. I am telling you this so your
Honor will not become confused with refer-
ence to these changes.

The Court. Those discharges were made
prior to the grant by the building and loan
of this mortgage?

Mr. Child. Yes, sir.

The Court. And in the foreclosure suit
the Four Corners Building and Loan was a
party?
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Mr. Child. The Four Corners Building
and Loan Association was a party in both
of these suits, yes. In one case we stipu-
lated and in the other case there was a
judicial finding that was a forgery.

The Court. Doesn’t the case come down
to a very narrow issue whether or not a
building and loan association was bound to
know and communicate that the association
held a mortgage on the property?

Mr. Child. The only other issue from that
it seems to me is this, the question whether
it is gross negligence, and as I understand
it gross negligence is the only ground upon
which this man can be held.

FERDINAND MOELLER, sworn.
Direct examination by Mr. Van Blarcom.

Q You are the secretary of the Four Cor-
ners Building and Loan Association? A Yes.

Q How long have you been that? A Since
the organization, I believe that was 1909, since
they have been organized.

Q You are still secretary? A Yes.

Q And as secretary do you keep the min-
utes? A Yes.

Q Is this your first minute book? A Yes.

Q And just state between what dates that ex-
tends? A This extends from the organization
in June, 1908, to August 29, 1913.

Q And how were those minutes kept, who
kept them and has custody of that book? A I
had charge of the book.

The Court. Is there any doubt about
those minutes?
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Ferdinand Moeller, direct.

~fr' Child. The only thing, it has been
claimed on behalf of this defendant some-
times men were recorded as being present
when they were not.

Q How were the minutes kept, describe that?
A I would take note of it, of the transactions
that took place at the meeting, and redictated
that to the stenographer and she would type-
write them on a sheet of paper; I read them
over, and after I would make any corrections
she would be instructed to write them in the
book, unless, as in a number of cases, I have
written them in myself.

Q After they were written in what occurred
then?® A Then I would simply read them over
and sign them.

Q Your signatures were appended to the
minutes, Ferd. R. Moeller, your signature? A
Yes, sir.

Q And do you know Mr. Sehwarzwaelder, of
course? A Yes.

Q He was a director of your association?
A Yes.

Q When was he elected? A When we or-
ganized, I believe, X am pretty sure.

Q About when did he cease to be director?
A In September, 1914, he was through, sur-
rendering his stock, that he ceased to be a di-
rector.

Q And that was, you say, when? A Sep-
tember, 1914.

Q Now, your association had a mortgage, bad
it not, on No. 60 and 62 Second street, in South
Orange? A Was supposed to, yes.

Q And turn to page 239 of the minute book,
please? A I have it.
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Q That is the record of a minute of what
meeting? A Meeting of October 25, 1912.

Q Who was present, was Mr. Schwarzwael-
der there? A Yes.

Q And 239, what appeared on your minute
book with reference to this South Orange prop-
erty? A “ Referring to application for loan by
Louis Wagner of Brooklyn, New York, for a
loan of $7,000 on property 60-62 south side of
Second street, South Orange, on which only one
of the committee to report was Frank Schwarz-
waelder, who recommended a loan of $5,000, it
was on motion of Mr. Schwarzwaelder, seconded
by Dr. Richman, orde'red that the committee,
Frank M. Schultz, George M. King and* Frank
Schwarzwaelder be continued and that they make
their report to the officers, who are to have
power to grant loan if satisfactory report is
made.”

Q Turn to page 248 and state what the min-
ute book shows that happened with relation to
the same matter? A “ Referring to application
of Louis Wagner for loan of $7,000 on property
60 and 62 Second street, it is ordered that the
officers be empowered to grant such amount of
the above loan as shall be unanimously recom-
mended by all the following committee: Frank
Schwarzwaelder, Frank M. Schultz, Theodore F.
Keer.?

Q What was the date of that meeting? A
February 28, 1913.

Q And do the minutes show that Mr.
Schwarzwaelder was present or not? A Yes.

Q Well, which was he? A He was present,
yes.

Q He was there? A Oh, yes.
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Q Turn to page 252 and give us the date of
the meeting and what occurred at that time?
A March 28, 1913.

Q Was Mr. Schwarzwaelder there? A No,
sir.

Q What is the record there? A “ On mo-
tion of Dr. Richman, seconded by Mr. Merklin-
ger, report of committee was received and loan
granted. All the committee, Frank M. Schultz
Theodore F. Keer and Frank Schwarzwaelder
recommended that a loan of $5,000 be granted
to Louis Wagner on property 60 and 62 Second
street, South Orange.”

Q "Now, page 255, turn to that; is that a new
meeting or the same meeting? A April 25
1913.

Q And was Mr. Schwarzwaelder present?
A He was not.

.Q What do the minutes show? A “ Refer-
ring to application for loan of Louis Wagner, of
Brooklyn, New York, to whom loan of $5,000 was
granted on property 62, south side of Second
street, South Orange, Mr. Wagner, having sold
the property to A. Sime*, all of the committee,
Frank Schwarzwaelder, Frank M. Schultz and
Theodore F. Keer, "porting in favor of a loan
of $5,000 to A. Smm, property 62, south side
of Second street, South Orange, N. J.*

*it was on motion of Mr* Merklinger,
seconded by Mr* Stone, ordered that
the committee recommendations be re-
ceived and granted.”
J-iilvx wdQ  stilTjexrwiirziwttciuci coont e
th$ie meeting#'? A Yes.
Q What was said- at that meeting in the
minutes here, if anything, about the approval of
the minutes of the last meeting? A “ Motion
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Q Turn to page 252 and give us the date of
the meeting and what occurred at that time?
A March 28, 1913.

Q Was Mr. Schwarzwaelder there? A No,
sir.

Q What is the record there? A “ On mo-
tion of Dr. Richman, seconded by Mr. Merklin-
ger, report of committee was received and loan
granted. All the committee, Frank M. Schultz,
Theodore F. Keer and Frank Schwarzwaelder
recommended that a loan of $5,000 be granted
to Louis Wagner on property 60 and 62 Second
street, South Orange.”

Q Now, page 255, turn to that; is that a new
meeting or the same meeting? A April 25,
1913.

Q And was Mr. Schwarzwaelder present?
A He was not.

Q What do the minutes show? A “ Refer-
ring to application for loan of Louis Wagner, of
Brooklyn, New York, to whom loan of $5,000 was
granted on property 62, south side of Second
street, South Orange, Mr. Wagner, having sold
the property to A. Simon* all of the committee,
Frank Schwarzwaelder, Frank M. Schultz and
Theodore F. Keer, reporting in favor of a loan
of $5,000 to A. Simon, property 62, south side
of Second street, South Orange, N. J.*r

Q Now, turn to page 258. What is the date
! of that meeting? A May 23, 1913.

Q By the way, these are all directors’ meet-
Iings, are they not? A Yes.

Q And was Mr. Schwarzwaelder present at
th”e meeting”? A Yes.

Q What was said- at that meeting in the
minutes here, if anything, about the approval of

40 the minutes of the last meeting? A “ Motion
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duly made and seconded the minutes of last
meeting were approved, a special meeting, were
approved.”’

Q {By the Court.) What does that refer to,
which last meeting and what special meeting?

A That was a special meeting of the directors
on April 30th.

Q {By the Court.) Is that the one you read?
A No, sir.

Q Had that special meeting anything to do
with this property at all? A No, sir.

Q But the last meeting of directors, you read
from that Mr. Moeller, and a transfer of the
loan from Wagner to Simon, did you not? A
Yes; that was a regularYneeting.

Q {By the Court.) At that regular meeting
the minutes of that were approved at this meet-
ing? A Yes; and the special meeting also.

Q Here is an application to the association
dated October 10, 1912, which one of the com-
mittee signed; whose signature is that, please?
A Frank Schwarzwaelder,s.

Q That is the application of Louis WAgner?
A  Louis WYigner, property 60 and 62 Second
street, South Orange.

Q {By the Court.) Dated when? A Oc-
tober 10, 1912.

Offered in evidence and marked Exhibit
C. 1.

Q Now, was the money advanced to Simo4} on
the mortgage, that mortgage that was made to
the association? A Yes.

Mr. Child. 1 object; I think the proper
way to prove that is by the checks given;
the records here should speak for themselves
in this case.
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The Court. Any question about it?

Mr. Child. 1 don’t know; I don’t know
whether Sims ever got a cent.

Q Is there a treasurer’s report in your min-
utes at page 259?

10 Mr. Child. 1 object. I think that they
should be compelled to show that they paid
to Arthur Sims this money in order to
charge this man this payment, because these
resolutions are very peculiarly worded so
far as the payment goes; it is left in the
discretion of the directors as to how much
should be paid and when it should it paid,
and it is a serious matter to Mr. Schwarz-
waelder, and I think they should show they

20 actually paid this money as directed, should
show to whom it is paid. I think it is very
material in this case.

The Court. In the other foreclosure suit
didn’t they prove their claim, Mr. Child?

Mr. Child. 1 am not sure whether they
did or not. The main fact on the other
foreclosures was on the question of forgery.

The Court. 1 suppose, as a matter of
30 fact, Crocker got all of this money.

Mr. Child. 1 presume he did, and that is
what I want to show.

The Court. 1 only say that because of
my experience in other cases.

Q Referring to my question, what does the
minute book show at page 259 in regard to
payments by the treasurer? A It shows on
April 25 check to A. Sims for mortgage $4,-

40 813.50.
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Q Was that a meeting at which Mr. Schwarz-
waelder was present? A Yes; May 23.

Mr. Child. April 25, I thought yon said?

A No; this is the check that was issued, this
is the report, check was issued on April 25;
that wouldn’t go in, of course, until a later
meeting, that report.

Q What was the loss to the association on
that mortgage? A I have the figures there in
the book. The exact loss that was marked oft
amounted to $4,889.15.

Q That stock had some value? A Yes; that
includes the surrender value of the stock and
interest on the mortgage.

Mr. Van Blarcom. Regarding the con-
sideration of the mortgage it seems to me
the production of the bond and mortgage
itself implies consideration and puts the
proof upon them that there was no con-
sideration.

The Court. If counsel on the Other side
desire the production of the checks, I will
permit them to require it.

Mr. Child, 1 think in this case they
should be produced.

Q Do you know where these checks are? A
I believe Mr. Van Fleet.

Q The treasurer? A Yes.

Q Turn to page 239. What was the date of
that meeting? A October 25, 1912.

Q And was Mr. Schwarzwaelder there? A
Yes.

Q Is there a record of a motion there to in-
vestigate applicants? A YeS.

Q What do the minutes show about that? A
“On motion of Mr. Moeller, seconded by Mr.
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Van Fleet, it was ordered that on all future
applications for mortgage loans a report as to
the standing of the applicant he obtained.”

Q What is the date of that meeting? A
April 25, 1912.

0 And do you remember anything about that
particular meeting and about that particular
minute or motion? A The motion was lost. I
have it here.

Q Do you remember anything about it out-
side of what is there? A Yes; I remember
that the point was brought up—

Mr. Child. 1 object to anything that this
witness states that is not shown in his
minutes. If these minutes are properly kept
everything that transpired at that meeting
should be on those minutes.

Q What was the discussion in regard to that
as far as Mr. Schwarzwaelder was concerned,
if you remember? A The point was brought
up that a lot of people who are making applica-
tions we did not know and that they had diffi-
culty in communicating with them with
reference to tax bills and so forth and so on,
and we ought to know who the people are; in
addition to that we ought to have a report' on
the man’s moral standing; we brought that up
that that was just as important as his financial
standing. Well, there were some objections
raised to that, a,nd Mr. Schwarzwaelder at the
time made the statement that it was not neces-
sary to bother with who the applicant was as
long as you have the property, that you are
loaning on the property and not on the man;
and, further than that, up to the present time
"we had had no foreclosures and we had nothing
to worry about.
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Q .Was Mr. Crocker there! A Yes.

Q Do you remember what he said about it, if
anything! A Mr. Crocker also took the stand,
he made this one statement, he said we have
never had a foreclosure as long as we have
been in existence, we have got a fine record, and
SO on.

Q <{By the Court.) How long had you been
in existence! A About four years, a little
over four years; and that he saw no reason
for the secretary bringing up a point like that,
that he thought it was more of a personal matter
than anything else.

Q Now, turning to the Aschenbach mort-
gage—

Q <{By the Court.) Let me ask you before
you go to that, was Mr. Crocker present at each
one of these meetings that you have referred to!
A Yes; he was present at the meetings, page
239, and at page 248, the record of that meeting
he was present; at page 252, March 28, he was
present; at page 254, April 25, he was present;
at page 258, May 23, he was present. He never
missed a meeting.

Q {By the Court.) Had he been the attorney
for the association from the beginning! A
Yes.

Q Now, in reference to the Aschenbach
mortgage, that was on a piece of property in
East Orange, 315 North Eighteenth street, or
South Eighteenth street, I believe, and turn to
your minute book at page 134, what does the
treasurer’s report show— first, who was present,
the date, and who was present, whether
Schwarzwaelder and Crocker were present! A
They were both present, yes, and it shows on
September 4 payment of mortgage to Roland
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D. Crocker, attorney, account Aschenbach mort-
gage, $3,919.

Q Is there any minute in your book of the
appointment of a committee to appraise this
property! A I don’t know.

Q Have you looked? A I have not.

Q You have not looked for that. You can
look, look at noon time, will you, when you get
a chance?

The Court. There isn’t anything in the
minute book.

Mr. Van Blarcom. There is nothing in
it that I can find. Let it be stated that the
minute book does not contain any reference
to the employment of a committee to ap-
praise the Aschenbach property or grant
the loan.

Q And there is no reference at that point to
the street number of this property, is there?
A No, sir; it may be on the stub of your
check book.

Q I show you check No. 63, Pour Corners
Building and Loan Association, and ask you if
that is one of the checks of your association
signed by you and Mr. Keer? A And Mr. Van
Fleet, the three, Mr. Keer, Mr. Van Fleet and
myself.

Q That is to the order of A. Sims? A
A. Sims, yes.

Mr. Van Blarcom. 1 offer in evidence
this check.

Q Now, in reference again to the East Or-
ange property, turn to page 51, what was the
date of that meeting? A April 22, 1909.

Q Was Mr. Schwarzwaelder there? A Yes.
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Q Now, at page 53, under date of that same
meeting is there any reference to a loan to Daly
on this property? A “ On motion of Mr. King,
seconded by Mr. Wackenhuth, it was ordered
that we grant a loan of $5,000 on property lo-
cated on North Eighteenth street, East Orange,
to William H. Daly, providing the party is will-
ing to wait until the necessary funds are raised.’’

Q Now, at page 87, give the date and if Mr.
Schwarzwaelder was there? A December 2,
1909, Mr. Schwarzwaelder was there.

Q At page 89 of that meeting is there any
reference to this Daly application? A Yes;
“ Secretary reports having received the follow-
ing letter from Roland D. Crocker, counsel,
Newark, N. J., November 26, 1909. Secretary
Four Corners Building and Loan Association,
Newark, N. J. Sir: At one of your meetings
held last summer two applications made by
William H. Daly for loans on houses North
Eighteenth street, East Orange, New Jersey,
were granted for either $5,000 each or $4,500
each, the exact amount not being recalled by me
at this time. The applicant desires with your
permission to change these loans to the two
tracts following: First, tract east side of North
Twelfth street, 335 feet south of Fourth ave-
nue, 50 by 100; and second tract east side of
North Twelfth street, 460 feet, south side of
Fourth avenue, 50 by 100. Will you kindly have
resolutions passed giving committee power to
act in this matter? The only part of the ap-
plication to change is location of the property.
Yours truly, Roland D. Crocker. The secretary
further reports that with the authorization of
the president he notified the committee that
had originally passed upon the above applica-
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tion to act in accordance with this letter and
report at the meeting to be held today.”’

Q The date of that meeting was what? A

The date of that meeting was December 2
1909.

Mr. Van Blarcom. 1 want to call the
Court’s attention that on December 3, 1909,
William H. Daly and Mabel, his wife,
executed mortgage, $4,000, from the Loehn-
berg Estate, on Eighteenth street, East Or-
ange, the same time the application for
loan to the building and loan association
was withdrawn by Crocker’s letter.

Q Is there anything else that you were go-
ing to say? A I hadn’t finished that part.
“On motion of Mr. Schwarzwaelder, seconded
by Mr. James J. McGuire, it was ordered that
the report of the committee be received and copy
of the same be spread on the minutes. Fol-
lowing is a copy of the committee’s report.
Secretary of Four Corners B. & L. Ass’'n. The
undersigned committee appointed to report re-
garding the request of Mr. H. Daly to transfer
loan granted him on property on No. Eighteenth
street, in East Orange, between Fourth avenue
and Springdale avenue, to two tracts on the
east side of No. Twelfth street, in Newark, one
tract being three hundred thirty-five feet south
of Fourth avenue, and the other 460 feet south
of Fourth avenue, and both 50x100 feet do re-
port in favor of granting the application for
such transfer. We find the value of the land in
the proposed Twelfth street plots equivalent to
the value of the land on the proposed Eighteenth
street plots. Dated December 1, 1909. Respect-
fully, (Signed) Harry H. Poole, R. L. Hopkins,
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B. Merklinger.”” “ Referring to the above report
the secretary stated that both of the last reports
were signed by Harry H. Poole and Benedict
Merklinger, and that the committee recommend-
ed at that time a loan of $5,000 on each prop-
erty and that the building constructed on each
property was to cost $5,700 each.”

Q I show you check No. 156 of the Four
Corners, dated September 14, 1910; is that
signed by the officers of the association? A
Yes.

Mr. Van Blarcom. This refers to the
Aschenbach mortgage. I offer the check.

Mr. Child. 1 object to its admission.
Marked Exhibit C. 3.

Q What became of the East Orange property
this second loan was given on? A That was
bought in by the’ building and loan.

Q On the building and loan foreclosure, or
somebody else? A I don’t remember that.

The Court. Can’t that ibe stipulated?

Mr. Child. 1 think it was our foreclosure,
the Loehnberg Estate.

Q How much was paid off by the building
and loan association? Does the association still
hold that property? A Yes.

Q And what was due on the mortgage, the
Aschenbach mortgage, at the time of that fore-
closure? A (No answer.)

Q Referring again to the South Orange
property, I show you an application of A.
Sims, October 10, 1912; whose signatures are
those to it? A Frank M. Schultz and Theo-
dore F. Keer.
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Q They were the other members of the com-
mittee with Mr. Schwarzwaelder? A Yes.

Mr. Van Blarcom. I will offer that in
evidence.

Marked Exhibit C. 4.
Cross examination by Mr. Child.

Q Were you present at every meeting? A
Every meeting of the association?

Q Yes. A No, sir; practically every one.
Q Wasn'’t it your habit if you were absent to

sign your name as secretary and have someone
else do the work? A. No, sir.

Q Did you ever do that? A Never. 1
have been absent from a meeting here and
there and whoever took the minutes there would
be a memorandum there who the secretary was
at that meeting.

Q Now, at different times you would have
difficulty, would you not, in getting a quorum?
A  We have had, yes.

Q And at those times you have sometimes
had people present who were not actually there,
haven’t you? A We have called up people and
asked them whether we could count them present,
whether we could start the meeting until they
got there; we have done that with Dr. Richman
and others who would often have late office hours
on account of their practice.

Q And how would you vote those gentlemen
then, when they were not there, by telephone?
A They would come in later on. We would
ask the privilege of starting the meeting;, we
did have our meetings there at one time at nine
o’clock in the morning, and Dr. Richman es-
pecially would have people in the office and we
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would call him up and he would stop in on his
way up.

Q Your practice in regard to these meet-
ings that you took the notes yourself, you took
the notes and then dictated them to your stenog-
rapher, is that correct! A In a majority of
cases, in a good many cases, I wrote them right
in the book myself, not at the meeting, but would
take the notes and then write them in the book.

Q Did you ever mark Mr. Schwarzwaelder
present when he was not present! A Abso-
lutely never.

Q Now, the first that this Sims application
came up was at what meeting, was that October
25, was that the first meeting, 1912, page 239, I
think! A I believe that is the first time that
ever was presented at a meeting.

Q If I recall it says something in that
minute about the matter having been considered
before that time! A No; shall I read it!

Q Yes. A uReferring to application of Louis
Wagner, Brooklyn, N. Y., for loan of $7,000,
property 60-62 south side of Second street, South
Orange, on which only one of the committee to
report was Frank Schwarzwaelder, who recom-
mended a loan of $5,000, it was on motion of
Mr. Schwarzwaelder, seconded by Dr. Riehman,
ordered that the committee, Frank M. Schultz,
George F. King and Frank Schwarzwaelder, be
continued and that they make their report to
the officers who are to have power to grant loan
if a satisfactory report is made.” That means
the only report that has been received was that
of Mr. Schwarzwaelder.

Q That committee had been appointed at a
previous meeting, hadn’t it! A No, not neces-

sarily previous meeting, because committees
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would be appointed by the president to appraise
the properties and then report.

Q That is, between meetings, he would ap-
point the committee between meetings? A Be-
tween meetings, yes.

Q Do you recall who it was that received the
notice that Louis Wagner ceased to have any in-
terest in this matter? A I don’t quite under-
stand what you mean by that.

Q Louis Wagner made an application for
loan, it was partly granted at one of your
meetings, I think at the next meeting, or at a
meeting March 28th that was changed to A.
Sims? A April 25.

Q April 25 to A. Sims. Now, by whose au-
thority and by whom did you come to make that
change? A Why, from the minutes of the di-
rectors who were present passed on it, that is all
1 can say.

Q They, authorized you to, but who notified
you that A. Sims would have the property and
not Louis Wagner, to whom the loan was grant-
ed? A I should say the attorney probably no-
tified the directors at that time; of course, I
wouldn’t remember all those details.

Q You were there, weren’t you? A This
was back in 1913; I wouldn’t remember.

Q Was it the practice of the board of direct-
ors to shift a loan that had been granted to one
man without any writing from the man to whom
it had been granted? A If no money had been
turned over the man wouldn’t be in the deal yet,
would he?

Q I wasn’t asking you that. I asked you if
you granted a loan to Louis Wagner without
consulting Louis Wagner or anybody else you
would turn around and give it to A. Sims; was
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it the practice of the association to do that?
A I wouldn’t say it was a practice of any
kind, no, sir.

Q What record have you that Louis Wagner
had transferred this property or sold it and no
longer wanted the loan? A We have no record
ether than our attorney’s record who tells us
that he sold the property.

Q Do you recall whether Crocker told you
he sold the property? A I don’t recall that,
no, sir.

Mr. Vem Blarcom. Do you want the min-
ute book on that? I think you testified
something about that transfer at page 255.

Mr. Child. 1 recall what he testified to
there; it was with reference to the author-
ity to pay the money to Sims.

Mr. Vem Blarcom. It was more than that.

A There must have been a committee on that
because it reads here: “ Referring to applica-
tion for loan by Louis Wagner, Brooklyn, N. Y.,
to whom a loan of $5,000 was granted on prop-
erty 62, south side of Second street, South Or-
ange, N. J., Mr. Wagner having sold property
to A. Sims and all of the committee, Mr. Frank
Schultz, Mr. F. Keer, Frank Schwarzwaelder,
report in favor of loan of $5,000 to A. Sims on
property 62, south side of Second street, South
Orange, N. J., it was on motion of Mr. Merk-
linger, seconded by Mr. Stone, ordered that the
committee recommendations be received and
granted.”’

Q Have you any application from A. Sims?
A There is one here.

Q Have you got one from Louis Wagner?
A Yes..
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Q Mr. Schwarzwaelder’s name does not ap-
pear on the A. Sims recommendation, does it?
A No.

Q How does that come? A It appears on
the Louis Wagner recommendation covering the
same property.

Q But it does not appear on any applica-
tion of A. Sims? A Not that I know of.

Q This rs the only one that you have, this
Exhibit C. 4? A All the papers were handed
over to the attorneys when this mortgage mat-
ter was brought .up, so I wouldn’t remember
every paper that would be on hand, everything
we had.

Q The meeting at which the A. Sims applica-
tion was considered Mr. Schwarzwaelder was
not present, was he? A He was not.

Q Now, who was the secretary at the special
meeting of May 23? A I was.

Q You were present at that meeting? A
Yes.

Q (By Mr. Van Blarcom.) Was that a spe-
cial meeting? A That was a special meeting,
that was considered a special loan on Freling-
huysen avenue.

Q (By Mr. Van Blarcom.) May 23? A
April 30.

Q I thought the special meeting was on May
23? A No; special meeting was April 30; the
meeting on the Sims mortgage was April 257
the regular meeting was on May 23.

Q Now, there was some meeting at which
there was an authorization or ratification of the
action of the board or committee with reference
to the Sims loan; what was the date of that
meeting, was that May 23, 1913? A That is
the one I read a minute ago?
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g Yfifii A April 23— April 25.
Q Schwarzwaelder was not present then, was

he! A No; that is the minute I read.

Mr. Van Blarcom. Yon say April 25;
what is it that happened on April 25!

A At which meeting the Sims mortgage was
ratified, the action of the committee.

Q Schwarzwaelder was not present then, was
he! A He was not present at that meeting.
Q <{By Mr. Van Blarcom.) Mr. Child asked
you about the approval of the minutes of that
meeting? A No, he didn’t ask me about ap-
proval of the minutes of that meeting.

The Court. The minutes are here.

g Wasn't it a fact that the check was paid
out to Crocker or Sims, whoever it was, be-
fore any meeting was held at which Schwarz-
waelder was present, that is, that voted to ratify
that loan, on ratifying of loan on property 60-62
Second street, South Orange.

The Court. The dates of the checks will
show.

Q What transpired at the meeting on May
23! There was a special meeting and some
action was taken with reference to ratifying
some other meeting, the doings of some other

wasn’t there! A There was a regu-
lar monthly meeting April 25, special meeting
April 30 and regular monthly meeting May 23.

Q What do the minutes show with reference
to the meeting of May 23? A “ On motion,
duly made and seconded, the minutes of the last
meeting and special meeting were approved.

Q And Schwarzwaelder was not present at

the meetings referred to in that minute., was
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lie? A No, but he was present at this meeting.

Q Yes, and the check was paid out before
the meeting of May 23, isn’t that right? A
You have the checks there.

Q Why was the check held until July, 1913?
A That I can’t answer now.

Q Do you know whether the association held
it or not? A That I can’t tell you.

Q Did you post date checks, that is, did you
sign checks than on any other day than when
they are dated? A Well, that I don’t know; I
wouldn’t sign it ahead of a date, but a check
may be issued, if a bookkeeper issues a check on
April 20 and I may sign it on the next day or
the following day after that.

Q <{By the Court.) May antedate it, but not
post-date it? A No, sir.

Q Now, with reference to the Aschenbach
loan, didn’t you say on your direct examination
that there were no records in your minutes of
that loan? A I answered it in order to look
over the minutes later on.

Q And you afterwards found records in ref-
erence to that loan? A No, I haven’t looked
for them. Oh, yes, we did, we found some stubs,
that is right, the attorney brought that out, Mr.
Van Blarcom has the numbers of those pages
if you want those read.

Mr. Van Blarcom. What I referred to,
Mr. Moeller, was page 51 and page 87.

Q You had not had an opportunity of look-
ing at your book at the time you made your
statement; there were no records of the Asch-
enbach—

Mr. Van Blarcom. He didn’t refer to rec-
or(l of the Aschenbach loan; that was ap-
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plication made by Daly, and granted, and

then withdrawn, so it left no application,

for this particular property open at all.
The Court. That is what I understand.’
Mr. Child. That is what I did not.

Q Who were the committee on the Daly loan?
Did Aschenbach ever make an application for
a loan, have you got any record? A I haven’t
seen any record of Aschenbach.

Q Does it show that a loan was made to
Daly that was afterwards transferred to a man
named Aschenbach? A No, it didn’t show that.

Q Why was it that there was no record kept
of any loan made to Aschenbach? A I don’t
say there is no record; I have not looked
through to see that there is a record.

Q <{By Mr. Vem Blarcom.) Assuming that
there is none? A Assuming that there is none,
I don’t know.

Q You were secretary at that time? A I
was always secretary.

Q Was the Daly application withdrawn? Yyou
testified to an application from Daly on prop-
erty on Eighteenth street, was that withdrawn?
A If you remember, the minutes as you read
them show that was transferred to property on
North Twelfth street.

Q What was ever done with that after it
was transferred, was a loan granted to Daly?
A On North Twelfth street?

Q Yes. A 1 believe so; I believe there were
loans on North Twelfth street, I am not sure of
that.

Q <{By the Court.) What is the Aschenbach

loan, what 1is that, Eighteenth street? A
Eighteenth street.
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Ferdinand Moeller, cross.

Q What record is there to show what hap-
pened to the application of Daly on Twelfth
street in that hook? A The record shows that
a loan was granted— on Twelfth street you are
asking for?

Q Yes. A That I haven’t looked for; 1
don’t know what we had to do; will have to
look through the minutes.

The Court. You are going far afield. 1
don’t think it has anything to do with this
case. There is no record now how Aschen-
bach got his money.

Mr. Child. Then I won’t go into it.

Q When was it that the first application was
made on the Twelfth street property, or Eigh-
teenth street property, what was the date of
that? A At a meeting of April 22, 1909.

Q And the money was finally paid over when,
as you claimed, to Aschenbach? A September
14, 1910; this motion reads to cover a mortgage
that it might lie over, provided the parties are
willing to wait until the necessary funds are
raised.

The Court. That is all in; don’t go over
it again.

Q Up to the time of Crocker’s disappear-
ance your association considered Crocker a rep-
utable man, didn’t you? A Yes, I think we
did.

Q You trusted him implicitly, didn’t you?
A I believe a majority of them did, yes.

Q What were the rules of your association
with reference to the payment of money, to whom
were checks made out? Was there any by-law
governing as to who the payee of the check
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should bel A I don’t remember that offhand.
At the present time we make all checks payable
to the bearer, to the applicant.

Q Well, before that time? A When we first
organized the checks were made out to the at-
torney for the party, I believe, or Roland D.
Crocker, attorney, and then later on, as these
checks will show, one made payable to the ap-
plicant and the other to Roland D. Crocker, at-
torney, for the Aschenbach mortgage.

Re-direct examination by Mr. Van Blarcom.

Q Did you find this application signed by
Aschenbach? A Did I find it?

Q Did you produce that? A That I don’t
remember.

Q Well, whose signatures were there on the
building and loan there? A William B. Pow-
ell and Robert L. Hopkins.

Q Were they directors? A They were di-
rectors.

Mr. Van Blarcom. 1 offer that in evi-
dence.

Marked Exhibit C. 5.

Re-cross examination by Mr. Child.

Q By whom were the securities of this asso-
ciation kept? A They were in the custody of
the treasurer and they were kept in a safe of
the Four Corners Building and Loan Associa-
tion.

Q Where was that safe? A That safe was
in my office.

Q Who was the treasurer at that time? A
At the Aschenbach time was Robert B. Stouten-
burgh; no at that time the mortgages were kept
in his safe.
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Q Wasn'’t it the rule that all mortgages
should be kept by the secretary? A No, the
by-laws, I think, provide that the mortgages
shall be kept by the treasurer.

Q As a matter of fact, weren’t they kept
over in Crocker’s office? A They absolutely
were not, not after they had once been in our
possession, not unless there was some legal
matter to be attended to.

Q {By Mr. Van Blarcom.) 1 forgot to ask
the witness about the by-laws. Are these by-
laws of the association contained in that book?
A Yes.

Mr. Van Blarcom. 1 offer in evidence the
provision in reference to directors, which is
article nine.

Marked Exhibit C. 6.

I offer in evidence at the present time
stipulation between the parties as to the
title.

Marked Exhibit C. 7.

THEODORE F. KEER, sworn.
Direct examination by Mr. Vhn Blarcom

Q What is your business? A Manager of
the Prudential Life Insurance Company.

Q And you are president of the Four Cor-
ners Building and Loan Association? A Yes.

Q And have been for how long? A Ever
since its inception.

Q You know Mr. Schwarzwaelder, of course?
A Yes.

Q And do you remember a meeting in
which the manner of the investigation of ap-
plicants came up? A ' Yes.
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Q And do you remember whether or not Mr.
Schwarzwaelder was present at that meeting?
A 1 should say he was present, positively.

Q What did he say with reference to that
situation? A Do you want me to state the do-
ings of that meeting as near as I can remember?

Q Just in reference to that particular matter
of the investigation of the applicants? A
Why, Mr. Schwarzwaelder objected to the ap-
plicants being investigated; he stated that the
loan itself should be the security to the asso-
ciation and it made no difference whether the
applicant had a son markee or not, and he ob-
jected seriously.

Q Was Mr. Crocker there, do you remember?
A Yes, he was there.

Q What did he say about it? A As near
as I can remember he said nothing, left it to
the rest of the members to argue it out.

Q Finally, the motion was finally lost? A
The motion was finally lost.

Q Do you remember anything in particular
or anything about the loan to Aschenbach on
Eighteenth street? A That is in South Or-
ange, no, in Eighteenth street I don’t remember
at all.

Q Do you remember anything in particular
in reference to the South Orange loan, Second
street? A Yes, I was appointed on the com-
mittee; I finally made an investigation 6f the
property myself, naturally looked the property
over and approved of the loan, I believe.

Q Did you have any conversation with
Schwarzwaelder about it? A None whatever.

Q About that particular loan? A No, it
was Mr. Schultz and I that went up together and
looked the property over.
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Theodore F. Keer, cross.

Q Did you know that he was on the com-
mittee? A Oh, yes.

Q Was anything said to him about the mat-
ter at all? A Not between us at the time, no,
other than at the meeting, we knew that Mr.
Schwarzwaelder was a member of the committee
and looked for his report, which is a very
common thing to do on building and loan com-
mittee buildings to go either individually or in
twos, if you can’t get the whole committee to go
at once.

Q [By the Court.) There is no duty on that
committee to investigate title or anything of
that kind? A None whatever.

Cross examination by Mr. Child.

Q Who was it that investigated your titles
for you? A Mr. Crocker, as far as I know.

Q Do you recall whether it was Crocker’s
habit to present searches at any of the meetings
or bring any papers in reference to the loans to
the meetings? A I do not.

e Mr. Van Blarcom. 1 want to read into the
record the examination in the Orphans’
Court of this county in the matter of the
Estate of August Loehnberg, in which he
testifies that he was familiar with this South
Orange property, that he had been there and
examined it when the loan was made. 1
offer that for the purpose of showing that
he had knowledge of the situation of this
property.

The Court. He admitted in that he knew
the estate held mortgages on that property
at the time the loan was made by the build-
ing and loan?

Mr. Van Blarcom. Yes.
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Further direct exo/ynmatiori by Mir. Vein Blarcom.

Q At page 43 “you have testified as to the
transactions concerning the Mabel Daly mort-
gage; do you remember when that loan was

made, can you tell by reference to your books?I

A When the loan was made to Mabel Daly
October 26, 1909. Q You knew that prop-
erty, didn’t you? A Yes, sir. Q In what
connection had you had opportunity, or occa-
sion, rather, to examine it before making
this loan? A I don’t recall that I had any.
I may have had. I don’t remember. Q
Didn’t you appraise that property for the
purpose of securing— or passing upon a build-
ing and loan application of Mabel Daly for a
loan on that property? A I think I did. Q
Yes, and that loan was made upon it? A Not
that T know of. Q Did you ever investigate
and find out? A Did I investigate? No, sir.
Q After you appraised the property, to whom
did you hand your report? A To the build-
ing and loan association. Q And you did noth-
ing further after that? A No, sir. Q Did
you examine the property in connection with
this loan of the Loehnberg funds? A Did I
examine the property, yes, sir. Q That was
the second time you examined it? A Yes, sir;
it was the second. Not only once, but two or
three times, I guess. Q The first time, when
you examined it for the building and loan asso-
ciation, how long was that before the second
time? A I don’t remember the date. Q Sev-
eral years? A It may have been, at that. Q
How did the application for that loan come to
you? A Which? Q The Mabel Daly loan? A
From the estate. Q Whose? A From Mr.

10

20

30

40



10

20

30

40

66

Theodore F. Keer, further direct.

Crocker. Q And did yon examine at that time
and find out whether the building and loan had a
mortgage upon that property? A Did I ex-
amine it? No, sir. Q It is a fact, isn’t it, Mr.
Schwarzwaelder, the executors never called in a
mortgage because of depreciation of the prop-
erty? A No, sir. It is not. We did call in
mortgages for depreciation.” Now, at page 58,
about the middle of the page, “ You went there
because you have testified that it was your
practice-to go to the property? A No, I deny
that. I say absolutely here that I went to see
every property and I can prove it.” Now, .in
the case pending in this court in Leithoff vs.
Daly, in which this mortgage which is now known
as the Aschenbach loan in this case, was under
investigation, the defendant testified at page
14, under cross examination, about the middle of
the page: “ Q You did not examine the securi-
ties then? A Yes, sir; not just at that date,
but either prior or after we examined them,
every year, Yyes, and checkedthem off.

Q

Where were they kept? A InMr. Crocker’s

office. Q Whereabouts in his office? A He
had them in a large safe. Q In the year 1914,
before Crocker left Newark, did you check up
your securities? A Yes. Q Where was the
Daly mortgage? A The Daly mortgage was
there. Q It was there? A Yes, sir. Q
you saw it? A Yes, sir. Q Did you and
Crocker go over the mortgages and the account
together? A Pretty much of the time, yes, sir;
at one time, that is two years prior to that year,
I had Mrs. Leithoff and one of the Loehnbergs,
the three of us went there with Mr. Crocker and
checked it off. Q When did you last make the
last checking of the securities? A In the spring

And



67

Theodore F. Keer, further direct.

of 1914. Q What month, do you remember? A
I don’t recall exactly, because as I say, some
times we checked them off at the same time with
the papers, and some times a few days after the
papers were drawn up. Q You say you met Mr.
Daly once? A I think so, he was introduced to
me at Mr. Crocker’s office some time. Q Are
you sure about that? A I am quite positive
about it, yes, sir. Q You are not certain? A
Well, T can almost be certain. Q Do you re-
member what was said? A No, I don’t think
there was anything said, more than that he was
in the office there while I was waiting, and as he
was coming out he introduced him as Mr. Daly.
Q That is all that was said? A That is all that
was said, yes, sir. Q¥ Did you ever visit this
property, did you ever go to this particular
property? A Oh, yes, sir; yes. Q How many
times? A Twice, I think, once when we made
the loan, and afterwards when Mr. Crocker had
left. Q You made the loan in nineteen hundred
and what? A Nineteen hundred and nine, I
think it was. Q And Crocker left you think in
August or September, 1914? A Yes. Q Who
attended to seeing whether or not the building
was kept up and painted, etc.? A Well, I
invariably took a run around those properties.
Q You didn’t pay any attention to this? A
Well, this was a new building, it was in course
of construction when we took the mortgage. Q
Who looked out to see if the taxes were paid?
A  Mr. Crocker. Q And other municipal liens,
he attended to seeing that they were paid? A
Yes, sir. Q He collected the interest? A At-
tended to the fire insurance, too? A Yes, sir.”
That comes down to about the middle of page
16. And the same in the record of the Chan-
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Frank Schwarzwaelder, direct.

eery suit, Leithoff vs. Daly, page three, about
the middle of the page: “Q Now, when an
application for a mortgage came in, what would
you do? A I would investigate the property,
go there and look it over and see whether there
was sufficient equity to the property, and see
where the property was located. Q Did you go
to East Orange, or wherever it was, and look at
this property? A Yes, sir. Q Subsequent to
that time what did you do, did you loan any
money on it? A Yes, sir; four thousand dol-
lars. That comes to near the end of page
three ; that referred to the Mabel Daly loan.

That is all, we rest.

PRANK SCHWARZWAELDER, sworn.
Direct examination by Mr. Child.

Q Where do you live? A Murray Hill, New
Jersey.

Q And what is your business? A President
of the Sterling Leather Works.

Q Were you one of the directors of the Four
Corners? A Yes, sir.

Q For how long a period? A Three or four
years, I think four or five.

Q Do you recall when you ceased to be a di
rector? A Yes, in August, July or August,
1913, T was notified by the secretary that I was
in arrears of dues of July or August, 1912, and
I wanted to know, asked the secretary why it
took him a year to notify me, being a director,
that I was in arrears, and he said he had soir
discrepancies with his clerk, he kept the books,
and had some discrepancies there, so I questioned
it, and he wanted me to produce my checks, and
as I paid part in check and sometimes in cash
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that particular payment I had no check for, and
we had some words, so finally on December,
1913, T sent him a check for $10.25 and put a
note in resigning as director of the association.
I remained as a stockholder so that I wouldn’t
lose my withdrawal value, until June, at the
annual meeting in June and waited until the
meeting was over and statement was out and I
put in application to withdraw entirely from the
association, and it took me from June to Sep-
tember to get my money after threatening to sue
them if they wouldn’t pay me; once they said
the president was away, and when the secretary
was there the treasurer wasn’t there, and when
the treasurer was there the president wasn’t
there. 1 think I sent up there about twice a
week for eight weeks.

Q Now, do you recall anything in connection
with the application of a man named Louis Wag-
ner for loan on property on Second street,
South Orange! A I remember the application,
yes, application was mailed to me by the secre-
tary.

Q Did you look at the property? A I looked
at the property, yes.

Q And you recommended the loan? A There
was three on the committee all together and I
was the only one that reported on the loan.

Q After that did you ever hear what hap-
pened to that loan? A Absolutely nothing.

Q So far as you know no loan was ever made
to Louis Wagner? A Not to my knowledge,
no, sir.

Q Did you ever know a man named Sims? A
No, sir, never heard of him.

Q {By the Court.) Did you know at the time
you went up to look at the property offered by
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Frank Schwarzwuelder, direct.

Wagner that you had a mortgage on it as execu-
tor of the Loehnberg estate? A I did not. The
Loehnberg estate, we had about thirty or forty
mortgages scattered around, six or seven in
South Orange, I was also appraising property;
or another estate and also appraised property
for the Hearthstone Building and Loan Associa-
ionj it was impossible for me to remember* at
the time there I did not recall that we had a
mortgage on that property at that time.

Q In the mortgages of the Loehnberg estate
are the street numbers referred to? A Only
the street numbers.

Q In the Loehnberg estate in your mortgages
m the mortgage itself how are the properties
described? A On my books?

Q No, not on your books, on the mortgage, by
metes and bounds? A Yes, by survey.

Q <{By the Court.) When was the Loehnberg

mortgage made? A I have my books there.

Mr. Van Blurcom. October, 1909.
The Court. When was the building and
loan mortgage made on the same property?

Mr. Van Blarcom. April, 1913.

Q Did you ever examine a piece of property
on Twelfth street for the Four Corners Building
and Loan Association? A No, sir.

Q Did you ever hear or know of an applica-
tion on any property under the name of Aschen-
bach? A No, sir.

The Court. That was not Twelfth street.
Q Eighteenth street? A No, sir.

Q Was any mortgage ever made by Loehn-
berg estate to you as an executor to AschenbaclH

A No, sir.
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Q (By the Court.) Was any mortgage made
by you as executor on the property on Eigh
teenth street? A What property?

Q Have you any property on Eighteenth
street, or did you have? A I don’t recall that
unless I can refer to my books.

Q Did you have any property on Eighteenth
street in the name of Mabel Daly? A We had
Mabel Daly loan, I think it was on Twelfth or
Eighteenth street. You have got me confused.

Q Where are your books? A Right on the
desk.

Q The question is if you had a mortgage on
the Daly property on Eighteenth street? A
North Eighteenth street and Second avenue, East
Orange, William H. Daly.

Q Have you any other Daly mortgage? A
On 60 and 62 Second street, South Orange.

Q That was the property, first property? A
First property, yes.

Q Did you ever receive any moneys or bonus
or valuable consideration from any of these mort-
gagors, or did you profit by any of these trans-
actions? A Absolutely nothing.

The Court. 1Isn’t the burden on the other

side to prove that? I will assume he did
not.

Cross examination by Mr. Van Blarcom.

Q How long had you had the mortgage on
the South Orange property, that is, 60 and 62
Second street?

The Court. Matter of calculation, isn’t it,
Mr. Van Blarcom?

A The South Orange property was in Octo-
ber, 1909, and the East Orange property was in
December, 1909.
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Frank Schwarzwadder, cross.

Q Just stick to the South Orange property
first. What is that book you are referring to?
A  Why, it is a book that I kept for the estate
of all the moneys received and expended and all
the records of mortgages.

Q And the entries are in your handwriting?
A All my handwriting, yes.

Q You have kept that book, that is your orig-
inal book? A Yes.

Q What is your entry in reference to the
South Orange property, how do you refer to it
there? A October 26—

Q No; how do you describe this property on
which you had a mortgage in South Orange?
Show me that entry? A Here is the record,
that is, here are the mortgages of William H.
Daly, North Eighteenth street and Second ave-
nue.

Q We are talking about South Orange, a
Mabel Daly, 60 and 62 Second street, South Or-
ange, $3,500, interest due April 27 and October
27.

Q And that entry of Mabel Daly, is that in
your handwriting? A Yes.

Q So that you knew the street number of
that loan at the time it was made? A Yes.

Q How often did you go up there and see this
property? A Not until I went up for the build-
ing and loan association.

Q You went up for them? A Didn’t you
recognize the fact that you had a loan on that
then? A Not at all, because I say I appraised
the property— fifty or sixty properties in one
year, some times private and then again for
the building and loan.

Q As executor of this estate didn’t you in-
vestigate your properties? A Yes, but Mr.
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Crocker collecting the interest and placing the
insurance, I wasn’t familiar with the numbers.

g Didn’t you go out and look at these proper-
ties and see whether they were being painted
and kept in repair? A If they run long enough,
yes.

Q And that started in 1909? A Yes.

Q And the loan of the building and loan was
in April, 1913, between those two dates hadn’t
you been and inspected the property? A No,
I don’t think I did.

Q Nearly four years you hadn’t thought of it?
A I don’t think I had; I knew it was a good
loan; I inspected the property for Mrs. Kauffher,
and I think that was paid off.

Q You knew when you went for the building
and loan that you were investigating a property
at 60 and 62 Second street, of course? A Yes.

Q And didn’t you remember then that for
years you had been receiving interest for a mort-
gage on that property? A No, Mr. Crocker, he
never put the street number down, he just put
the name down and date he received it.

Q How about you when you entered it in
your books, though? A I wouldn’t refer to
that book, I only referred to this, I never re-
ferred to that again; I only used that for rec-
ord; there is nothing in this book here or noth-
ing in the receipts.

Q When you had two people named Daly
what did you do to find out which one the check
was to be credited? A The interest, different
dates and different amounts.

Q And you say you never referred to your
little book which gave the street numbers? A
No, sir, only when the mortgages were paid off
or new mortgages entered.

10

20

80

40



10

20

30

74

Frank Schwarzwaelder, cross.

Q And now you say that you have never
been you never were up to South Orange from
the time you received this mortgage until you
went up to the building and loan association?
A 1 don t recall being there, no, sir.

Q You went over yo.ur bonds and mortgages
though, each year? A Yes.

Q And didn’t you testify in the Chancery

M?S Egitfhloff, ex%lcuttl\glss,cag t szeen Iéf(.)anPvd
1dn t you testify, rather, were you asked this
attended to seeing whether or

H
not the bulldmg was kept up and painted,” &
I invariably took a

and you answered, “ Well,
A That is what

run around these properties.”

Q What did you mean by that? A Such

properties, sometimes we would make loans on

iT T fu_ ihat WES not jn as S°od condition as
n d be, and the stipulation was that those

p operties had to be either painted or repaired

if the loan should stand, and I would go look

at those properties to see whether they kept them

repaired so our securities would be good

J Do you mean to say for nearly four years

you would not inspect a building you had a loan
fl m .. the 1<>an was exceptionally good, no.

H What was so exceptionally good about it?
A I thought there was more equity in 'it than
we had on it.

Q What was the equity in it? A I an-
praised it for $5,000; I would have appraised
it for $6,000, but I put it down to $5,000 to be
on the safe side. Originally I thought the prop-
erty was worth about $6,500.

40 AQsfpdnat did you loan on U for the estate?
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Q What was so good about that, it wasn’t
even fifty per cent.! A The property was
double property; the rental receipts of it was
good.

Q And what did you think it was worth!
A About $6,500.

Q Then you appraised it for the building 10
and loan at $7,000, didn’t you! A No, they ap-
plied for a loan of $7,000 and I recommended a
loan of $5,000.

Q Look at your application. A Well, I see
there, but I thought it was about $6,500.

Q Did ypu raise it about $500 for the build-
ing and loan! A I am just giving it offhand;
I don’t know as I did then, it was a good loan
for $6,500; I don’t seem to have raised it; I
gave less than the amount asked for. 20

Q Wh.at do you remember about ydiat the
building and loan did about the application of
Mr. Wagner! A I remember nothing at all;
there was three appointed on that committee
and I was the only one that reported, and ma-
jority of the committee not reporting, why, the
thing was laid over.

Q Then you remember it being taken up by
you on your motion! A No, sir, I do not; I
don’t ever remember making that motion; it is
very funny for me to make report and offer mo-
tion on my own report.

Q Well, no, your motion was that the com-
mittee be continued and that they make the re-
port to the officers, do you remember that! A
I don’t even remember making that; it is very
funny that I should make it, being one of the
committee; it was up to the association to do
that; it was the duty of.the other two on the
committee to report at the same time as I did. 40

New Jersey State Library
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Q As long as they did not do it don’t you
remember making a motion that the committee
be continued? A No, sir.

Q To do their duty? A No, sir, I don’t

Q Did you follow up and see what became
of this application? A No, sir.

Q Why not? A I wasn'’t interested in it at
all; if the rest of the committee didn’t report
it, why, there couldn’t be any loan made to the
party unless there was a majority of the com-
mittee reporting.

Q Didn’t you ever follow this up to see what
became of it? A No, sir.

Q Why not? A I have other things on my
mind; I am in business all day long; if I had
to keep all these things in mind I think I would
have to give up business or the building and
loan, one* or the other.

Q You would have to give up one of them in
order to give the other attention? A My en-
tire attention, yes.

Q And you say you don’t remember the
name of Sims? A Absolutely never heard of
it.

Q What about this motion to investigate the
applicants for mortgages for loans? A I don’t
recall just what that was; it might have been
some special thing that come up there; the
nearest I can remember was there was a loan
offered by somebody there and somebody said
that the man’s character was not good, and I
might have offhanded of my own opinion said,
“As long as we get sufficient equity I don’t
see where the association would lose anything
as long as a clear title and value of the prop-
erty is there,” I can’t infer anything else.
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Q In other words yon did not think that the
applicant’s moral standing, financial or moral
standing, had anything to do with it? A Well,
it depends how had the moral standing was, I
certainly would; bnt for a small technicality, no,
sir.

The Court. How far wonld a person loan-
ing money go into morals? Moral and.
financial I can appreciate, bnt yon are going
pretty far to go into a man’s moral stand-
ing.

Q Why didn’t yon think that the financial
standing of the applicant should be investi-
gated? A I don’t recall the circumstances. If
yon can tell me who it pertained to, who the
parties were we were debating upon, I might go
to work and explain myself, but I don’t recall it
at all. . , .

Q Mr. Smith said that yon objected at tins
meeting in October, 1912, to the investigation
of all applicants? A They may have worded it
that way, bnt the debate at that time, I don’t
ever recall debate of anything on it; that might
have been the wording of the secretary, but it
was not my wording; he is liable to* enter most
anything.

Q Referring to the Aschenbach loan, don t
yon remember anything about the money being
paid out on that? A No, sir.

Q Do yon remember the name being men-
tioned? A No, sir.

Q Didn’t yon pay any attention to the loan-
ing of money by the association? A I certain-
ly did.

Q How did this thing get through without
your noticing it? A I don’t recall it; the cns-
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Frank Schivarswaelder, cross.

tom in building and loan associations is when a
committee of three is sent out and report and
comes back and all three of them are reporting
favorably on that property, and nobody know-
ing anything about that property the board of
directors back up the committee who make the
report on this loan and then the matter is re-
ferred to counsel and the counsel sees whether
the titles and the equities are correct.

Q In other words, the committee acts as
board of directors? A Only in so far if the
entire committee reports favorably the loan nat-
urally the equities according to report looks
good, naturally the board of directors would
back up the committee.

Q That is the way you acted then as a di-
rector? A Yes.

The Court. That is the way every build-
ing and loan acts, Mr. Van Blarcom.

Mr. Van Blarcom. It all depends upon
what the loan is?

The Court. If the report is favorable and
report shows apparent equity and good
equity the board of directors always grant
the loan; that is the custom.

Q Were you at the meeting where the min-
utes were approved granting the mortgage to
Mr. Sims? A Not to my knowledge," it is
pretty hard to tell from that book whether I
was present at any meeting, because he had me
present at a number of meetings; I called his
attention to it where I was not present.

Q Were they ever changed? A I don't
know whether they were changed or not; he
said he must have got it wrong on the books.
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Q (By the Court.) Did yon know that Ma-
bel Daly was a dummy for Crocker? A No,
not until after our estate got involved and she
acknowledged it on the stand; I never met Miss
Daly until after Mr. Crocker’s disappearance.

Q Did you pay any attention to the treas-
urer ?s report? A I don’t think the treasurer
ever was there to make a report; the secretary
usually read off his report.

Q (By the Court.) The report of the treas-
urer, whether it was read by him, did you pay
any attention to that? A I suppose I did.

Q Here is a meeting of May 23 where the
treasurer’s report showed payment of A. Sims’
mortgage? A I don’t know what that referred

to. n

Q Did you try to find out? A Not neces-
sarily.

Q Why not? A I don’t think a director in
any building and loan association when the
money is passed and counsel is supposed to go
to work and not pay the money until there is
clear title for directors to know that these
amounts are correct or not.

Q No, but if a matter came up that you hadn’t
heard of and the treasurer was paying out about
$5,000 wouldn’t you inquire about it at all? A
The treasurer’s report you get the entire pay-
ments of the entire matter; I don’t know how
we could go to work and follow it up and ask
any questions sabout it, knowing that the com-
mittee had reported it favorably and commit-
tee passed on it it must be correct or they
wouldn’t have paid it.

Q You wouldn’t make any investigation? A
No, sir.

30.
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Frank Schwarzwaelder, cross.

Q You wouldn’t inquire what it was for?
A Not necessarily, no, sir.

Q When you check over your mortgages each
year how was that done? A Why, Mr. Crock-
er would bring the mortgages out of the safe
and we rendered a report to the surrogate’s of-
flee every year and I would take the report, or
vice versa, and take the mortgages and name
and amount and check it off the list.

Q Name and amount, anything else? A
That is about all that I remember of, just take
these mortgages and check them off; you see
the amount and names agreed of the mortgages
that we had on our report.

Q And when you went there and made your
yearly inspection did you know whether the
mortgages were in Newark or Irvington or East
Orange, or where? A Well, no more than the
dates tallied with my book I have here

Q Your little book? A My big book.

Q You say the big book has no reference at
all to location? A It has names and amounts.

_Q But not location? A Not location, no,
sir.

Q Didn’t you pay any attention to the loca-
tion? A Not as long as the name and amounts
agreed with my book, we didn’t refer to the loca-
tions whatever.

Q How about your tire insurance? A Mr.
Crocker attended to that entirely.

Q Altogether? A Altogether, yes.

Q Didn t you ever inspect those fire insur-
ance policies? A Not that I know of.

Q Mrs. Leithoff didn’t pay any attention to
this estate, did she? A I did most of the work.

Q You were the active mind? A Active,

yes.
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Q (By the Court.) Still acting? A Yes.

Q Did anybody, to yonr knowledge, make an
inspection of this South Orange property for
the estate from 1909 to 1913? A I don’t re-
member, unless some of the Loehnberg boys
might have gone there; they used to rnn aronnd
part of the time, they never reported to me;
they were there, but they occasionally would go
around and look at the properties.

Q Were you familiar with the mortgages held
by the Four Corners? A No, sir.

Q Why not? A I am president of the
Hearthstone, and I am not familiar with the
mortgages unless you bring them out.

The Court. Are you going-to argue with
me that a director of a building and loan
association is bound to be familiar with a
mortgage held by that association? It is
impossible. I have represented five or six
building and loan associations in my time,
holding thousands of mortgages; to be
familiar with those mortgages would be an
impossibility.

Q How many mortgages were there in this
association? A I don’t remember, I don’t re-
call.

Q About how many? A I haven’t the
slightest idea; the reports would only come in
the sum total.

Q About how many mortgages were there?
A I can’t tell you, sir.

Q Twenty? Q I don’t know if there was
ten or twenty or thirty.

Q Not so very many? A In the Four Cor-

ners in my time, yes, quite a good many, more
than that, all right.

10
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Frank Schwarzwaelder, re-direct.

Q Can’t yon give any estimate? A Not ac-
curately, it was never reported.

Q Ever ask for a report? A No more than
sum total, and report is support to be printed
every year and books supposed to be audited
by the auditor every year.

Q Were you regular in your attendance? A
Yes, up to the time I had trouble, half of the
time the association was run by the secretary.

Q You were there quite regularly? A Up
to the time I had my trouble.

Re-direct examination by Mr. Child.

Q You and the association had implicit con-
fidence in Mr. Crocker, didn’t you? A We cer-
tainly did; he never would have handled the
estate’s money if I hadn’t; he was counsel for
our estate and also counsel for the Ronan estate.

Q The first that you discovered of any dis-
honesty was after he left, wasn’t it? A Yes.
It was Mr. Crocker that got me to go into the
Four Corners Building and Loan; he was in
there before I was.

Q <{By the Court.) Who brought the Mabel
Daly loan to your attention? A Mr. Crocker.

Q <{By the Court.) How did he justify that
loan at about the same time he brought a loan to
Mabel Daly in the Ronan estate? A That was
during Mr. Ronan’s life; Mr. Daly was a con-
tractor and Crocker was supposed to be a
partner of Mr. Daly as builder of houses; they
were building a number of houses up through the
East Orange -section.

Testimony Closed.
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EXHIBITS.

EXHIBIT C. 1.

FOUR CORKERS BUILDING AND LOAN
ASSOCIATION.

Newark, N. J., Oct. 10, 1912.
The undersigned desires to procure a loan of
$7,000 on the Bond of himself secured by Mort-
gage on the following property:

Location No. 60-62 on south side of Second
street, South Orange, N. J.

Dimensions of Ground, 50x100.

Dimensions of Building, 44x60.

Building Materials, frame.

Purposes of Use, double dwelling.

Paved, macadam.

Sewered, yes.

Value of Ground, $2,500.

Value of Building, $8,000.

Annual Rent, $.........

If property is now encumbered state amount
and by whom held:

11 N —1 L
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And in consideration of said loan, I agree
to pay all necessary search fees and for draw-
ing of papers, and also authorize the Associa-
tion to place the Fire Insurance on the said
property in such company as they may select.

10 Signature, LOUIS WAGNER,
Address, Brooklyn, N. Y.

We have examined the property within
described, and value it as follows: Land,
$1,500.00; Buildings $5,500.00, and recommend
that a loan of $5,000.00 be granted.

Committee Appointed — Frank M. Schultz,
George F. King, Frank Schwazwaelder.

F. Schwarzwaelder,
Committee,

20 A .
An appraisal fee of Three Dollars ($3.00)

must accompany this application.

No. 63
EXHIBIT C. 2.
Newark, N. J., April 25, 1913.
30 Treasurer of the
FOUR CORNERS BUILDING AND LOAN

ASSOCIATION,
of Newark, N. J.

Pay to the order of A. Sims, Four Thousand
Eight Hundred and Thirteen 50-100 Dollars, in
payment of mortgage.

Théo. F. Keer, President,
Ferd R. Moeller, Secretary.
4Q $4,813.50.
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Endorsed: A Sims,
Boland D. Crocker,
(perforated)
Paid 7:10:13.

Accepted and payable at the
Newark Trust Co.,
Newark, N. J.

E. N. VanVleet, Treasurer.

EXHIBIT C. 3.
No. 156

Newark, N. J., Sept. 14, 1910.

Treasurer of the

FOUB COBNERS BUILDING AND LOAN
ASSOCIATION
of Newark, N. J.

Pay to the order of Roland D. Crocker, Atty.,
Three thousand nine hundred nineteen & 00-100
Dollars, in payment of on ac. Aschenbach mtge.

Theo. F. Keer, President,

Ferd B. Moeller, Secretary.
$3,919 00-100

Endorsed: R. D. Crocker, Atty.
Roland D. Crocker.
(perforated)

Paid 9:17:10

Accepted and payable at the Newark Trust
Co., Newark, N. J.

Robt. B. Stoutenburgh, Treasurer.
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EXHIBIT C. 4.

FOUR CORNERS BUILDING AND LOAN
ASSOCIATION.

Newark, N. J., Oct 10, 1912.
The undersigned desires to procure a loan of
10 $7,000 on the Bond of himself secured by Mort-
gage on the following property:
Location No. 60-62 on south side of Second St.,
S. Orange, N. J.

Dimensions of Ground, 50x100.
Building M aterials, frame.
Paved, macadam.
Value of Ground, $2,500.
Value of Building, $8,000.

2Q Dimensions of Building, 44x60.
Purposes of Use, double dwelling.
Sewered, yes.
Annual Rent, $.......
If property is now encumbered state amount

and by whom held:

30
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And in consideration of said loan, I agree to
pay all necessary search fees and for drawing
of papers, and also authorize the Association
to place the Fire Insurance on the said prop-
erty in such company as they may select.

Signature, A. Sims.
Address, .o

We have examined the property within
described, and value it as follows: Land, $1,500.
Buildings, $5,500, and recommend that a loan
of $5,000 be granted.

Committee Appointed— Frank M. Schulz,
Theo. Keer, Frank Schwarzwaelder.

Frank M. Schulz,
Theo. &Y, Keer,
Committee,

An appraisal fee of Three Dollars ($3.00)
must accompany this application.

EXHIBIT C. 5.

FOUR CORNERS BUILDING AND LOAN
ASSOCIATION.

Newark, N. J., e , 190.. 30

The undersigned desires to procure a loan of
$4,000 cn the Bond of himself secured by Mort-
gage on the following property:

Location No. .. on west side of North Eigh-
teenth Street, East Orange, N. J., being known
as lot 18 and part of lot 17, on “ Map of
Ampere Section of property of the East Orange
& Ampere Land Co., Blk.” 190 B.

Dimensions of Ground, 331-3x100.

Building M aterials, frame. 40
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Paved, No.
Value of Ground, $1,650.
Value of Building, $5,400.
Dimensions of Building, 22x40.
Purposes of Use, dwelling,
Sewered, Yes.
10 Annual Rent, $
' If property is now encumbered state amount
and by whom held:

S

And in consideration of said loan, T agree to
pay all necessary search fees and for drawing
of papers, and also authorize the Assocaition
to place the Fire Insurance on the said prop-
erty in such company as they may select.

Signature, Albert B. Aschenbach,
Address, 800 Broad St.

We have examined the property within de-
scribed, and value it as follows: Land, $1650:
buildings, $4,850, and recommend that a loan of

$4,000 be granted.
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Committee Appointed— William B. Powell, R.
L. Hopkins, Albert Allsopp.

Wm. B. Powell,
R. L. Hopkins,
Committee.

An appraisal fee of Three Dollars ($3.00)
must accompany this application.

EXHIBIT C. 6.

ARTICLE VII.

Section 1. The Secretary shall be appointed
by the Board of Directors. . It shall be his duty
to keep accurate minutes of the proceedings of
the Association and the Board of Directors, and
to record the same in books to be kept for that
purpose. He shall keep accurate account with
all the shareholders, and attest all orders drawn
on the Treasurer for the payment of money
when so ordered by the Board of Directors. He
shall notify the shareholders of the annual meet-
ings by public notice conspicuously placed and
advertisement in a newspaper published in the
neighborhood (at the expense of the Associa-
tion). He shall be prepared at all times to in-
form shareholders of the state of the financial
concerns of the Association; and at the yearly
meetings furnish a detailed statement of the
finances; and it shall be his duty to see that all
policies of insurance are regularly and promptly
renewed. .At the expiration of his term of of-
fice he shall deliver all books, papers and prop-
erty belonging to the Association in his posses-
sion to his successor in office.

10
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AETICLE VEX
Solicitor.

The Board of Directors shall appoint a So-
licitor for the Association, who shall examine
all title deeds and make the necessary searches
for ascertaining the title of all property offered
to this Association as mortgage security,'and
give his opinion thereon. He shall prepare all
bonds, mortgages, agreements and all other writ-
ings to be taken or given by this Association in
the course of its business. He shall also trans-
act all other law business of this Association
whenever required, for which he shall receive a
fair compensation. His charge for fees and dis-
bursements in making searches, recording and
Proving papers, for preparing all mortgages and
other written instruments, and for examining
papers, titles and other matters, shall be borne
by the party applying for the loan. In all dis-
putes as to the amount of his charges, the same
shall be determined by the directors.

The Solicitor shall give a bond for the honest
and faithful performance of his duties, and the
amount of said bond shall be designated by the
Board of Directors.

AETICLE IX.

Sec. 2. The Board of Directors shall meet
regulrrly at 4 o’clock P. M., on the third Tues-
day of each and every month, at such place as
they, or a majority of them shall appoint for the
purpose of receiving from the stockholders their
monthly dues, interest and fines, and pay the
same into the Treasury; to loan out the funds
and see to their safe investment, and to attend
to the financial concerns of the Association gen-
erally. But if there be no quorum, then any
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three or more of the Directors in attendance
shall he authorized to receive the aforesaid
monthly installments, interest and fines, and of-
fer the money for loan as specified in Article
XI, Sec. 1. The Board of Directors shall also
meet at least once a month for the purpose of
transacting such other business of the Associa-
tion as may be necessary.

Sec. 3. It shall be the duty of the Board of
Directors to judge of the sufficiency of all mort-
gages and other securities offered to the Associa-
tion, and they may purchase, at foreclosure, any
property mortgaged to the Association, for the
benefit of the Association, and attend to the
financial concerns of the Association generally.

ARTICLE XL

Sec. 3. Whenever a shareholder shall be de-
clared to be entitled to a loan or loans, and be-
fore receiving the same, he or she shall secure
the payment thereof to the Association by a
bond and mortgage for the full amount of the
sum loaned, and for the payment of such fines
as may be imposed for the failure of paying in-
stallments and interest when due, and by the de-
posit of the policy of-fire insurance; and for
every loan of two hundred dollars made to a
shareholder at least one share of stock of the
series in which he or she shall borrow, or of an
older series, shall be assigned as collateral se-
curity to said bond and mortgage. In case of
failure to give satisfactory security for each
loan within one month, the month’s interest shall
be charged to the borrower and the loan revert
to the Association. No money shall be loaned on
any property already encumbered. Each share-
holder shall be entitled to borrow to the full

1Q
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amount of his or her shares actually held by
him or her at that time, and in case there should
not be a sufficient amount in the hands of the
Treasury, he or she will be entitled to the bal-
ance of their loans at the same rate from the
first money that oomes into the Treasury.

Sec. 7. No security for a loan or loans shall
be deemed sufficient, unless approved by at least
two-thirds of the Directors present at a meet-
ing of the Board.

EXHIBIT C. 7.

IN CHANCERY OF NEW JERSEY.

Four Corners Building &
Loan Association,

Complainant,
Stipulation.
— and— p
Frank M. Schwarzwaelder,
Defendant.

It is hereby stipulated and agreed by and
between Raymond, Mountain, Van Blarcom &
Marsh, solicitors of the complainant, and
Francis Child, solicitor of the defendant, that
the Abstract of Title annexed hereto contains
a true record and of all the instruments effect-
ing the premises described therein, of record in
the Register’s Office of Essex County, insofar
as the same are material to the above entitled
clause and that this stipulation and abstract
may be offered in evidence at the hearing for
the purpose of proving such facts as could be
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shown by the production of the original instru-
ments, or certified copies thereof.

And that recital set forth in the Sheriff’s
Deeds appearing in the abstract are correct
statements of facts, and may be used as proof
thereof.

RAYMOND, MOUNTAIN, VAN BLARCOM &
MARSH,

Solicitors of Complainant.

THOMAS S. HENRY,
Solicitor of Defendant.

FRANCIS CHILD,
Solicitor of Defendant.

ABSTRACT
OF
TITLE

OF

To Premises Situated in the City of East
Orange, County of Essex, State of New Jersey,
Being Known as Lot 18 and Part of Lot 17, in
Block No. 190 B., as Laid Down on a Map
Entitled ‘““Map of Ampere Section of the East
Orange and Ampere Land Company in East
Orange, Bloomfield and Newark, New Jersey,
Dated June 15, 1909, Made by William H. C.
Reimer, C. E., Orange, New Jersey, Filed June
11, 1909, in the Office of the Register, in the
County of Essex More Particularly Described
as Follows:

Beginning in the northwesterly line of North
18th street, at the intersection of the south-
westerly line of Second avenue; running thence
along said line of North 18th street south 29
degrees 55 minutes west 331-3 feet; thence
northwesterly at right angles to North 18th

30
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street 100 feet; thence northeasterly parallel
with North 18th street 33 1-3 feet; thence south-
easterly along the said line of Second avenue
and at right angles to North 18th street; thence
100 feet to the place of Beginning.

DEED.

East Orange & Am- Book U 45-1.
pere Land Company, Dated July 26, 1909.
a corporation, Ack’d July 30, 1909.
to Rec’d July 31, 1909.
William H. Daly. Cons. $1., etc.

Conveys in fee premises described on the title
page of this Abstract.

Warranty Deed.

Habendum in fee.

MORTGAGE.
William H. Daly, and

Mabel, his wife,
to
Lizzie S. Leithoff, and
Frank Schwarzwael-
der, surviving execu-
tors of August
Loehnberg, deceased,

Book Y 24-212.

Dated Dec. 3, 1909.
Ack’d Dec. 10, 1909.
Ree’d Dec. 16, 1909.
Cons. $4,000. 1 year 5%

Conveys same premises as described on the
title page of this Abstract.

MORTGAGE.

William H. Daly, and
Mabel, his wife,
to
William B. Powell.

Book M 25-224.

Dated July 26, 1909.
Ack’d July 26, 1909.
Rec’d Nov. 30, 1910.
Cons. $1233.33, 2 years
6%.

Conveys same premises described on the title

page of this Abstract.
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DEED.

Book U 37-393.
William H. Daly, and Dated Sept. 10, 1910.
Mabel, his wife, Ack’d Sept. 10, 1910.
to Rec’d Sept. 19, 1910.
Albert B. Aschenbach. Cons. $1 and other good
and valuable consider-
ations.

Conveys in fee same premises described on
the title page of this Abstract.

W arranty Deed.

Habendum in fee.

MORTGAGE.

Albert B. Aschenbach, Book H 26-162.
and Maud, his wife, Dated Sept. 10, 1910.
to Ack’d Sept. 10, 1910.
Four Corners Build- Rec’d Sept. 20, 1910.
ing & Loan Associa- Cons. $4,000. 6%.
tion, Newark, N. J.

Conveys same premises described on the title
page of this Abstract.

DISCHARGE OF MORTGAGE.

Lizzie H. Leithoff and
Frank Schwarzwael-
der, surviving execu- Book H 262.
tors of the last will Dated May 10, 1911.
and testament of Ack’d May 10, 1911.
August Loehnburg, Rec’d March 6, 1913.
deceased,

to
William H. Daly.

Discharges mortgage Y 44-212
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In foreclosure proceedings brought by the ex-
ecutors of the estate of August Loehnberg, the
said executors claimed that the above discharge
was a forgery and the Court of Chancery deter-
mined in said foreclosure proceedings that the
discharge was forged.

DEED.
Ralph P. Schmidt, Book N 57-133.
Sheriff, Dated May 6, 1916.
to Ack’d May 15, 1916.

Pour Corners Build- Rec’d May 22, 1916.
ing & Loan Associa- (gps. $4642.
tion.

Recites a writ of fi. fa. issued out of the
Court of Chancery of New Jersey, on March
13, 1916, in a certain cause thereon depending
wherein Lizzie H. Leithoff and Frank Schwarz-’
waelder surviving executors of the last will and
testament of August Loehnberg, deceased, are
complainants, and William H. Daly and Mabel
Daly, Albert B. Aschenbach, Maud P. Aschen-
bach, Four Corners B. & L. Association, Ras-
mund Schneider, H. M. Morehouse, Jr., Com-
pany, William B. Howell and Cecil H. McMa-
hon, trustees in bankruptcy of Roland D. Crock-
er are defendants, in which writ of fi. fa. the
following lands and premises were ordered sold,
being premises in the City of East Orange, de-
scribed on the title page of this Abstract. Prem-
ises were directed to be sold to pay and satisfy
in the first place, unto the complainant Lizzie
H. Leithoff and Frank Schwarzwaelder, execu-
tors of the Estate of August Loehnberg, de-
ceased, or to their solicitors, the sum of $4347.22,
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with interest from February 23, 1916, until the
same be paid and satisfied, and in the second
place, in case there be more than sufficient to
answer such payment, to Lizzie H. Leithoff and
Frank Schwarzwaelder, the executors of the Es-
tate of August Loehnberg, deceased, then out of
such surplus shall be paid the Four Corners
Building & Loan Association, or its solicitors
the sum of $3,360, with interest as aforesaid,
together with the costs of the solicitors of the
defendant, Four Corners B. & L. Association, the
costs of the complainant having been duly taxed
at $148.48, and of the said defendant Four Cor-
ners B. & L. Association, $15.18 recites, and
duly advertising and sale on April 25, 1916, to
the highest bidder.

Habendum in fee.

Covenants against grantors acts.

ABSTRACT OF TITLE OF

To premises known as No. 60 Second street,
South Orange, New Jersey, described as fol-
lows:

Beginning in the northerly corner of lands
formerly of Julia A. "Woodward, and in the
southwesterly line of Second street; thence (1)
with said Woodward line southwest 100 feet
more or less to lands of Abijah F. Tillou; thence
(2) with said Tillou land northwest 50 feet;
thence (3) parallel with the aforesaid, with the
said Woodward land northeast 100 feet more or
less; thence (4) with the aforesaid line of Sec-
ond street southeast 50 feet to the place of be-
ginning.
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George M. Burt and
Jeanette, his wife,
Wilson Decker and
Mary, his wife,
Emma Burt, Chas.
A. Burt, Ella Burt

and Nettie Burt, be-
ing sole and surviv-
ing heirs of Daniel
F. Burt, deceased,
to
Thomas Crocker.

Conveys

in fee premises

Book P 21-41.
Dated May 25, 1882.
Ack’d May 25, 1882.
Rec’d June 10, 1882.
Cons. $350.00.

in the Village of

South Orange, being the same as described on
the title page of this Abstract.

Warranty Deed.
Habendum in fee.

MORTGAGE.
Thomas Crocker, and Book 15-585.
Adelia J., his wife, Dated May 20, 1901.
to Ack’d May 20, 1901.

Roland D. Crocker.

Ree’d May 23, 1901.
Cons. $2,000 in
year 5%.

one

Covers premises in the Village of South Or-
ange, being the same as described in the title

page of this Abstract.
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ASSIGNMENT OF MORTGAGE.

Book 63-269.
Roland D. Crocker, Dated May 20, 1901.
to Ack’d June 6, 1901.
Henryette Kaufherr. Rec’d June 8, 1901.
C . $3,000.00.
ons. $ 10
Assigns Mortgage W 15-585.
ASSIGNMENT OF MORTGAGE.
Morris D. Kauftherr,
Julius F. Kaufherr, Book 181-589.
Abraham Bucksb- Dated Dec. 6, 1911.
aum, executors of Ack’d Jan. 4, 1912.
Henryette Kaufherr, Rec’d Jan. 9, 1912.
deceased, Cons. $2056.11.
and 20
Lillian Bercaw.
Assigns Mortgage U 15-585. Covenants that
are still due on said Mortgage the sum of $2,000
with interest at 5 per cent, from December 6,
1911.
DEED.
Thomas Crocker, and Book L 37-164.
Adelia J., his wife, Dated July 19, 1901. 30
to Ack’d August 6, 1901.
Roland D. Crocker. Rec’d April 11, 1904.
Cons. $1.

Conveys in fee premises in the Village of
South Orange, being the same as described on
the title page of this Abstract. Conveyed subject
to the lien and encumbrance of Mortgage U 15-
585 to secure the payment of $2,000.
Warranty Deed.
Habendum in fee. 40
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DEED.

Roland D. Crocker, un-
married,
to
Mabel Daly.

Conveys

in fee premises

Book Z 45-379.
Dated Oct. 1, 1909.
Ack’d Oct. 11, 1909.
Ree’d Oct. 19, 1909.
Cons. $1, etc.

in the Village of

South Orange, described on the title page of this

Abstract.
.Warranty Deed.
Habendum in fee.

MORTGAGE.

Mabel Daly and Will-
iam H., her husband,

to

Leithoff, and

Frank Schwarzwael-

Lizzie

der, surviving execu-

tors of August

Loehnburg, deceased.

Book S 24-206.

Dated Oct. 11, 1909.
Ack’d Oct. 11, 1909.
Rec’d Oct 21, 1909.
Secures $3500, one year
at 5%.

Covers premises in the Village of South Or-
ange, being same premises as described in the
title page of this Abstract.

DEED.

Mabel Daly and Will-
iam, her husband,
to

Roland D. Crocker.

Conveys
South Orange,

in fee premises
being the

Book G 46-126.
Dated Oct. 11, 1909.
Ack’d Nov. 19, 1909.
Rec’d Nov. 20, 1909.
Cons. $1, etc.

in the Village of

same premises de-

scribed in the title page of this Abstract.
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Recites, subject to existing mortgage encum-
brance.

Warranty Deed.

Habendum in fee.

DEED.
10
Book R 52-302.
R. D. Crocker, Dated April 1, 1913.
to Ack’d April 1, 1913.
Arthur M. Simms. Rec’d May a, 1913.
Cons. $1, etc.
Conveys in fee premises in the Village of
South Orange, being same premises as described
on the title page of this Abstract.
MORTGAGE. 20
Arthur M. Simms, Book I 31-388.
to Dated April 1, 1913.
Four Corners Building Ack’d July 9, 1913.
& Loan Association Rec’d July 10, 1913.
of Newark, N. J. Secures $5,000 at 6%
Conveys premises in the Village of South Or-
ange, being the same premises described in the
title page of this Abstract. 30

Recites being the same premises described in
Deed R 52-302. This Mortgage being given to
secure part of the purchase money therefore.

DISCHARGE OF MORTGAGE.

Lillian Bercaw, Book H 336.
to Dated May 1, 1913.
Thomas Crocker. Ack’d May 1, 1913.

Rec’d May 3, 1913.

Discharges mortgage U 15, 585. 40
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In foreclosure proceedings instituted by Lillian
Bercaw, it was claimed by her that the above
discharge was a forgery.
sel in the said cause, such was admitted to be the
fact.

By stipulation of coun-

DISCHARGE OF MORTGAGE.

Lizzie H. Leithoff, and
Frank Schwarzwael-
der, surviving execu-

tors of August
Loehnberg, deceased,

Book H 336.
Dated, May 2, 1913.

to Ack’d May 2, 1913.
Mabel Daly and Will- Rec’d May 3, 1913.
iam H. Daly, her
husband.

Discharges mortgage S 24-206.

At the foreclosure proceedings brought by Lil-
lian Bercaw, the executors of the estate of Au-
gust Loehnberg claimed the above discharge
fraudulent. By stipulation between counsel in
the said cause, it was admitted that the said

discharge was forgery.

DEED.

Ralph B. Schmidt,
Sheriff,
to
Lizzie H. Leithoff, and
Frank Schwarzwael-
der, trustees of the
estate of August

Loehnberg.

Book R 56-60.

Dated Sept. 7, 1915.
Ack’d Sept. 20, 1915.
Rec’d Oct. 13, 1915.

Cons. $4600.00.

Recites that by virtue of a writ of fi. fa. is-
sued out of the Court of Chancery of New Jer-
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sey, May 26, 1915, cause thereon depending,
wherein Lillian Bercaw is complainant, and Ar-
thur M. Simms and Mrs. Arthur M. Simms, his
wife, Cecil H. McMahon, receiver of Roland D.
Crocker, William H. Morrison and Andrew P.
Wilson, Lizzie H. Leithoff and Frank Schwarz-
waelder, surviving executors of August Loehn-
berg, deceased, and the Four Corners Building
& Loan Association, of Newark, New Jersey, are
defendants, in which writ of fi. fa. the following
mortgaged premises were ordered sold, being
premises in the Village of South Orange, de-
scribed on the title page of this Abstract, to
pay and satisfy in the first place and to the com-
plainant Lillian Bercaw, the sum of $2092.76, the
principal and interest secured by a second mort-
gage given by Thomas Crocker and Adelia J.
his wife, to'Roland D. Crocker, dated May 20
1901, and duly assigned by making assignments
to the complainant together with interest there-
on, from May 10, 1915, until paid and satisfied,
and the complainant’s costs, which have been
taxed $219.91. After duly advertising, was sold
to the highest bidder for the sum of $4600.00.

Habendum in fee.

Covenants against grantors acts.

Note: Surplus money paid to Lizzie H. Leit-
hoff and Frank Schwarzwaelder, surviving ex-
ecutors, as second mortgagee.

10

30

40
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Affidavit of Jesse R. Salmon.

July 25, 1917.

Between

Four Corners Building and
Loan Association,
Complainant,
and

Frank Schwarzwaelder,

Defendant.

State of New Jersey,

County of Essex.

I, Jesse B. Salmon, a Master in Chancery of
the State of New Jersey, do solemnly swear that 2Q
I will fairly and impartially take the testimony
of such witnesses as appear before me pursuant
to oral notice given in the above entitled cause;
and that I will carefully, faithfully and impar-
tially take the depositions of the witnesses ap-
pearing before me and will make a true and cor-
rect transcript thereof.

Sworn and subscribed before me
this day of July, 1917.

40
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Edward N. Tnan Vliet, direct.

IN CHANCERY OF NEW JERSEY.

Between

Four Corners Building and

Loan Association,
and

Frank Schwarzwaelder,

Defendant.

Transcript of shorthand notes of testimony
taken in the above entitled canse on July 25,
1917, before Jesse R. Salmon, Master in Chan-
cery of New Jersey, at Chancery Chambers,
Prudential Building, Newark, New Jersey.
Appearances:

Mr. Andrew Van Blarcom for the complainant.

Mr. Francis Child, Jr., and Mr. Thomas S.
Henry for the defendant.

EDWARD N. VAN VLIET, a witness being duly
sworn on behalf of the complainant, testified
as follows:

Direct examination by Mr. Van Blarcom.

Q You are the treasurer of the Four Corners
Building and Loan Association? A I am.

Q And I show you a paper dated July 10,
1913, signed by Roland D. Crocker, and ask you
if that is the search which the Association had
on the property in South Orange? A It is.

Q And is that the only one they have got, I
mean that is the only search they have got in
reference to that property? A I believe it is.
I don’t recall ever seeing another one.
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Ferd. R. Moeller, direct.

Mr. Van Blarcom. 1 will offer that in evi-
dence.

(Marked Exhibit C. 1. J. R. S.)

Q I also show yon abstract of title, paper en-
titled “ Abstract of title of Albert B. Aschen-
bach, premises in the city of Orange,” and ask
yon if this is the search which the building and
loan has on the East Orange property? A It
is.

Mr. Van Blarcom. 1 offer this in evidence
also. 5 "'

(Marked Exhibit C. 2. J. R. S.)

Cross examination by Mr. Child.

Q Were yon treasurer at the date of these
searches? A What is the date of the searches?

Q 1913. A 1 was.

Q July 10th? A Yes.

Q As treasurer did yon have the custody of
the papers? A I did.

Q Every loan? A Yes.

FERD. R. MOELLER, a witness produced on
behalf of the complainant, testified as follows:

Direct examination by Mr. Van Blarcom.

Q I show you a minute book which you iden-
tified at the former hearing and ask you if there
is any reference in the minute book that you
know of to these abstracts of title which have
been produced here? A No.

Q Nothing? A No.

Cross examination by Mr. Child.

(No cross examination.)

40
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Solomon Jeydel, direct.

SOLOMON JEYDEL, a witness produced on be-
half of the complainant, on his oath testified as
follows:

Direct examination by Mr. Van Blarcom.

Q Yon are in the real estate business! A
Yes.

Q How long have yon been in that business?
A Fifteen years.

Q Are you familiar with the value of prop-
erty, real estate, *on Second street, South Or-
ange? A I am.

Q And are you familiar with the value of real
estate in East Orange on 18th street? A Yes,
sir.

Q Did you appraise these particular proper-
ties? A I appraised them in July of 1915 for
the Four Corners Building and Loan.

Q For the complainant? A Yes.

Q July of what year? A 1915.

Q What do you value the South Orange prop-
erty at,— what was the value in August, 1915?
A Of the South Orange property, I appraised it
at that time at $5,100.

Q Has there been any change in the value
since that time? A No; it has been improved,
painted, &c., made rentable.

Q But no change outside of that? A No,
sir.

Q Now, what was the value of the East Or-
ange property? A  $5,000.

Q On what date? A That same date, July,
1915.

Q And has there been any change in that?
A  No; I still have charge of it; get up there
once a month.

Q And you say the value of that is $5,000
now? A Yes, $5,000 now.
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Solomon Jeydel, cross.

Cross examination by Mr. Child.

Q There are two lots in the East Orange
property, aren’t there? A I believe it is lot
and a half.

Q What are those lots worth per lot? A
About a thousand dollars a lot.

Q A thousand dollars a lot? A Yes;
sessed for a thousand for both, stucco house.

Q A lot and a half there? A Yes, lot and
a half, stucco house, two and a half story.

Q Well, now, what do you value the house
at? A $3,500.

Q Isn’t it worth more than that? A No,
sir; very poor construction.

O Do you know what it rents for? How
much does it rent for? A $37.50; it is assessed
for $3,500. .

Q What did you value the lots up in South
Orange at? A In South Orange?

Q Yes. A I valued those lots at $1,500 or
$1,600; I have forgotten which. There are two
houses attached.

Q Your valuation of the South Orange then
is $5,100? A Yes. "

Q Your valuation of the East Orange is $5,-
000? A Yes.

It is stipulated that the South Orange
property was sold at sheriff’s sale for
$4.,600.

A decree on the Bercaw mortgage, with m-,
terest, costs and sheriff’s fees amounted to
$2,428.28, leaving a surplus which was turned,
over to the Loehnberg estate of $2,171-72.
That the complainant in this case purchased
the property in East Orange at sheriff s
sale for the sum of $4,642.

as-

1Q

JA

$Q
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Arthur Connelly, direct,

ARTHUR CONNELLY, a witness produced on
behalf of the defendant, testified as follows:

Direct examination by Mr. Child.

Q What is your business? A Architect.

Q Are you also a builder? A Yes, I have
been building.

Q Dealer in real estate? A I have done a
little, but not a great deal of real estate.

Q Have you served as appraiser and are you
familiar with property valuations? A Yes; I
have been for years with building and loans.

Q Did you examine the premises on 18th
street, East Orange? A Yes, I did.

Q The subject matter of this suit? One of
the properties mentioned in this suit? A It is
135, T think it is on the corner of some street,
I think it is Second avenue and 18th street.

Q Are you familiar with real estate values in
that vicinity? A Well, yes, I know pretty near,
pretty close to it, I think.

Q Well, what value do you place on the land?
A I calculated the corner lot 25 feet would be
worth $1,200, and interior lot $800 make about
$2,000 for fifty feet; I don’t know whether there
was two lots there or not.

Q D° you take into consideration the Ilot
where the garage is? A There is a garage on
the rear of this.

Q This property is only a 35-foot lot and does
not cover that garage. What would you say a
35-foot lot was worth there, $1,200 for the cor-
ner? A $1,200, and the interior at the rate of
$800 for 25-foot lot.

Q At the rate of $800 for 25 feet? A Yes.

Q Then you figure at the rate of $800 on 25-
foot lot? A Yes.

Q That is $32 a foot? A Yes, sir.
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Arthur Connelly, cross.

Q Now, what valuation do you place on the
house, Mr. Connelly? A Well, I place the val-
uation on that house of $5,000.

Q You figure the house worth $5,000?7 A I
figure this way, that house has got steam heat all
through it, I calculated that was worth $500, two
floors there, and $4,500 for the house; it has all
improvements in there.

Q Two-family house? A Two-family house.

Q What sort of condition is it in? A It is
in fairly good condition, with the exception it is
stucco on the outside and some little of it has
deteriorated towards the ground, that is all,
slight deterioration there.

Q What valuation do you put on the whole
premises? A I calculated on $6,500 for the two
lots. It appears there is not that amount onto
it, only 35 feet.

Q $6,500 for the two lots; that would make
$6,000? A  $6,000.

Cross examination by Mr. Van Blarcom.

Q Did you figure in the rent when you fixed
your value? A No, sir.

Q Taking into consideration the rent for
$37.50 a month, does that effect your judgment
on the situation? A No, sir; rents all depend
on renting conditions.

Q At times you might get more? A A flat
like that ought to be worth $22 to $25.

Q Renting conditions are very good in East
Orange? A They are now; you can rent pret-
ty nearly everything now; they were not a year
ago.

Q It is only one-family house? A I under-
stood it was two-family house, from the party
into it. '

jq

2Q

30
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Solomon Jeydel, direct.

Q No; it i1s one-family house. A That is
what the party told me, two and a half story
house.

Q Did you go in it? A Why, I was in the
kitchen there, in talking* with the lady, I wasn’t
going to go through the house.

Q You did not go through the house? A No.

Q How did you get the idea it was two-fam-
ily house? A The lady told me about tenant
upstairs.

Q If it was only one-family house would it
make any difference to you in your opinion?
A That house could not be built short of $4,500;
it was 22 foot front and 40 foot deep.

Q Would you give $6,000? A I would if I
wanted a house, that 1s, with a lot and a half
yes; it i1s on a fine thoroughfare, on a boulevard
there, well located.

SOLOMON JEYDEL, re-called.
Direct examination by Mr. Van Blarcom.

Q You have been to this house many times, I
suppose? A Collect rent every month.

Q Is it one-family or two-family? A One-
family.

Q Two families in it? A Temporarily the
woman’s daughter and husband is living there.

Q It 1is one-family? A One-family, abso-
lutely, one bath.

Q Do you know the size of that lot? A The
lot, I believe, 1s 35x100; it 1s assessed at $1,000
by the City of East Orange, for taxing purposes
$1,000 or $1,100 and the house is assessed for
$2,500, and it is for sale for $5,000.

Q Have you got it in your hands for sale?
A Yes.
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Q At what priceV A $5%00&.
Mr. Child. 1 object.

Testimony Closed.

Stipulated by- counsel that the signatures
of witnesses be waived.

State of New Jersey, 1

County of E ssex. P

I hereby certify that the foregoing depositions
were taken before me in. the City of Newark and
State of New Jersey, on July 25, 1917, in the
presence of counsel as before stated.

I further certify that the testimony was taken
stenographically by me, and I certify that the
foregoing testimony is a true, and correct tran-
script of the testimony of the witnesses and the
proceedings before me.

JESSE R. SALMON,
Master in Chancery of New Jersey.

EXHIBIT C. 1

State of New Jersey, 1

County of E ssex.

I hereby certify that I have for Four corners
Building and Loan Association searched the title
to the premises described in mortgage of Arthur
M. Sims to Four Corners Building and Loan
Association, Newark, New dJersey, recorded in
Book 1-31 of Mortgages for Essex County, on
pages 388, etc., and find! that the said mortgage

1s a first and valid lien on the premises therein
described.

Dated July 10, 1913.

ROLAND D. CROCEER,
Attorney at Law.

10

ao

30
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EXHIBIT C. 2

Amos Baldwin and Ma- Deed—Warranty

ria, his wife, Book E-8 182.
to Dated Nov. 1, 1852.
Malchar Rache Ack’d Nov. 1, 1852.
(Roche) Rec’d Nov. 1, 1852.

Conveys lands in Township of Orange, de-
scribed as follows:

Beginning at the s’w’ly cor. of William I. Pell,
late of Stephen Cooper, dec’d. on the E. side of
a driftway; from thence running along sd. Pell’s
line S 58 deg. 30' E 13 chs.; thence along the
same N 31 deg. E 4.83 chs.; thence S 56 deg.
50" E 1.57 chs.; thence S 31 deg. W 1.98 chs.
th. S 41 deg. 30' E 3.40 chs. to or near the big
boiling spring; thence S 31 deg. 45 W. 8.03 chs.
thence further on the same course 76 Iks.; thence
N 63 deg. 25' W 9.63 chs. thence S 23 deg. 30'
W 4.07 chs.; thence N along the same N 30 deg.
20' E 12.30 chs. to the beginning.

Con. 18.46 acres be the same more or less.
Bounded on the E by Id. late of Joshua Bald-

win deed, on the S by Id. of Estate of John Bald-
win dec’d and Id. late of Matthias Plum.

Deed—Warranty.
Melcher Roche and Book 1-9 532.
Mary, his wife, Dated May 21, 1855.
to Ack’d May 21, 1855.
John Merkel Rec’d May 26, 1855.
Cons. $1700.

Conveys lands in Township of Orange, de-
scribed as follows:

Beginning at a pt. 3.86 chs. S from the s’w’ly
cor. of Id. of William dJ. Pell, late of Stephen
Cooper, dec’d, thence running S 61 deg. 35' E
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14.68 chs. thence S 64 deg. 40" W 5.31 chs. thence
S 75 deg. 25' E about 30 Iks. to or near the Boil-
ing Spring; thence S 31 deg. 35" W 7.50 chs;
thence on the same course 76 Iks.; thence N 63
deg. 25' W 9.68 chs.; thence S 23 deg. 30' W 4.07
chs.; thence N 62 deg. 35' W 6.52 chs. to a drift
road; thence along the same N 30 deg. 207E 8.44
chs. to the pi of beginning. Con. 11.73 acres or
thereabouts.

Being part of the same prem. in E-8 182, &c.
Note: Course in italics should be N 64 deg.
40" E.

Deed—Warranty.
John Merkel and Eliz- Book R-12 255.

abeth, his wife, Dated Sept. 25, 1865.

to Ack’d Sept. 25, 1865.

Daniel Evertz Rec’d Sept. 27, 1865.
Cons. $3125.

Conveys two tracts, the first of which is de-
scribed as follows:

Beginning at a pt. 386 chs. from the s’w’ly cor
of Id. of William S. Pell, late of Stephen Cooper,
dec’d, thence running S 61 deg. 35' E 14.68 chs.
thence S 64 deg. 40' W 5.31 chs. thence S 75 deg.

25' E about 3 Iks. to or near the Boiling Spring; ;

thence S 31 deg. 35' W. 7.55 chs. thence on the
same course 76 Iks. thence N 63 lks. 25' W 9.63
chs. thence S 23 deg. 30' W 4.07 chs. thence N 62
deg. 35' W 8.42 chs. to a driftway; thence along
the same N 30 deg. 30' E 8.44 chs. to the pi. of
beginning. Con. 11.75 acres or thereabouts.

Being same as 1-9 532, &c.

In the Matter of the Administration C 363
Estate of Daniel Dated (March 3, 1866.
Ecertz.

Alvine Evertz, Administrator.

10?

20

40
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f
Application for administration recites heirs
at law and next of kin of decedent to be:
Emma. Evertz \
Charles Evertz V
Rosa Evertz I
20, Ida Evertz I
Ernest. Evertz f
Emelia Evertz vV .
Edward Evertz ) Inors*

Daniel Evertz 1
Matilda Evertz I
Willhelmina Evertz 1
Bertha Evertz ]

Elvina Everts, widow /

Elvina Evertz appointed guardian of above
20 minor children March 1866.

Alvina Ervertz, widow,
Ernest Evertz, Alexr

ander Koeller and
Emma, his wf., Fred- Deed—Warranty.
erick Schmachdent- Book T-18 523.

berg and Rosa, his
wf., heirs of Daniel

Dated. June 27, 1876.
Aek’d June 27, 1876.

wf., Charles Evertz Rec’d June 28, 1876.
30 and Emma, his wf., Cons. $3000.
heirs of Daniel Ev-
ertz, dec’d,
to

Jacob Spire.

Conveys 2 tracts in Township of East Or-
ange, the 1st of which is described as 1st tract
in Deed R-12 255, above.

t Note: 1st course reads “ 14-.86 chs.’’ whereas

10 it should read “ 14.68 chs.”
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Jacob Spire, bachelor,
to

Alvina Evertz, widow,
Ernest Evertz, Alex-
ander Koeller and
Amina, his wf., Fred-
erick Schmachdent-
bnrg and Rosa, his

Charles Evertz

and Emma, his wf.,

heirs of Daniel

Evertz, dec’d.

Conveys

wi.,

2 tracts,

the

Deed— Quit-claim.

Book N-20 288

Dated Dec. 9, 1876.
Ack’d Dec. 9, 1876. 10
Rec’d Jan. 12, 1880.

Cons. $3000.

1st of which if de-

scribed as 1st tract in Deed R-12 255, above.
Being Ids. described as 1st tract in deed T-18

523, &ec.

Charles Evertz and *
Emma, his wf., Alex-
ander Koeller and

Emma, his wf., Fred-
erick Schmachtenburg
and Rosalie, his wf.,
Ernest C. Evertz,
and Mary, his
Jacob Kocher and
Amelia, his wf., Dan-
iel Evertz and Hat-
tie, his wf., William
Layden and Wilhel-
mina, his wf., Ed-
ward Evertz and
Sarah, his wf., heirs

wf.,

at law of Daniel Ev-
ertz, dec’d.
to

The Orange Water

Company, a New Jer-
sey corporation.

Deed— Warranty.
Book S-24 33.

30
Dated Feb. 25, 1889.
Ack’d Feb. 27, 1889.
Rec’d March 6, 1889.
Cons. $11,000.
40
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Conveys 2 tracts, the 1st of which is de-
scribed as 1st tract in Deed R-12 255, above.

Book L 331.

Last Will and Testa- Dpated Sept. 13, 1892.
ment of David J. Codicil dated May 16,
Baldwin. 1853.

Probated Jan. 12, 1857.

First: Orders debts and funeral expenses
paid.
Second: Gives and bequeaths unto wife,

Charlotte, household goods, chattels, horses,
cattle and farming utensils.

Third: Gives and devises unto wife, Char-
lotte, during her natural life, and no longer,
homestead premises occupied by testator, sit-
uated in sd. City of Newark, lying between
Orange St. and the Morris and Essex Railroad.
The bequest in 2d clause of this will and the
devise in this clause to be in lieu of any dower
which wife may be entitled to in real estate.

Fourth : Gives and bequeaths unto executors
hereinafter named, and to the survivor of them
$1000, in trust, nevertheless and to and for the
following uses and purposes, to-wit, that they,
my said exrs. or the survivor of them, shall in-
vest the sd. sum of $1000 on bond or bonds
with mortgage or mortgages securing the pay-
ment of sd. bond or bonds upon good and suf-
ficient security of real estate and during the
natural life of my sd. wf. Charlotte, pay over
the interest thereof to my sd. wf. Charlotte,
during her natural life in annual payments or
otherwise, as she shall desire it.”

Fifth : Orders exrs. to furnish firewood for
wf. so long as she keeps house, or if she de-
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sires it, directs exrs. to pay her its equivalent
in money at their direction.

Sixth : AIll the rest, and residue and re-
mainder of my estate both real and personal
whatsoever and wheresoever the sd. homestead
prem. and the sd. sum of $100, at the decease
of my sd. wf. I give, devise and bequeath unto
my children, William, Mary Ann, Elizabeth and
John and to Silas H. Kitchell, share and share
alike, the part of my estate by this clause of
my will given to the sd Silas H. Kitchell, is
given to him, ix trust nevertheless and to and
for the following uses and purposes, to-wit that
he invest the same at his discretion in the best
manner and for the best possible advantage
and allow the same to accumulate until the
youngest of the children of my deceased daugh-
ter, Sarah, formerly wf. of sd. Silas H. Kitch-
ell, shall arrive at the age of twenty-one years,
when I order and direct him to divide the same
among them or their heirs, share and share
alike. Should any of my sd. children decease
before my death having a child or children,
then I give, devise and bequeath the share of
such deceased child or children to the child or
children of such deceased child or children, share
and share alike; if living no children, then I
give, devise and bequeath the share of such
deceased child or children to my other children
or their heirs, as the case may be, and to the
sd. Silas H. Kitchell, the part going to the said
Silas H. Kitchell to be in trust as aforesaid—
should any difficulty occur among my children
in the division of my real estate given to them
by this clause of my will, then I order and di-
rect my sd. exrs. or the survivor of them to
make sd. division pursuant to the directions of
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the fifth section, of the act entitled “ An Act
for the more easy partition of Ids. held by co-
parseners, joint tenants and tenants in com-
mon, ° so far as the sd. section relates to the
mode allotting parts or shares of real estate
among coparsellers, joint tenants and tenants
in common.

Seventh . Snould the sd. Silas H. Kitchell
decease at any time before the youngest of the
children of my sd. deceased daughter, Sarah, ar-
live at the age of 21 years, then I give, devise
and bequeath that part of my estate so devised
and bequeathed to sd. Silas H. Kitchell, as afsd.
unto John Whitehead of the sd. City of New-
ark, In Trust, Nevertheless, and to and for the
same uses and purposes as the same is given
to the sd. Silas H. Kitchell, as afsd.

Lastly: I nominate, constitute and appoint
the sd. Silas H. Kitchell and William B. Sayre,
exrs. of this my last will and testament, hereby
revoking all former will by me made.

In Witness Whereof, &c.

CODICIL.

~ -David J. Baldwin, of the City of Newark,
in the County of Essex and State of New Jer-
sey, the testator in the annexed will which is
dated the 13th day of Sept, in the year of our
Lord 1852, and witnessed by Garret Haulen-
beek, Caleb S. Ward and Isaac R. Vanness, do
make, publish and declare this codicil to my last
will and testamept afsd.

Whereas in the 3d clause of my sd. will I
have devised to my beloved wf., Charlotte, dur-
~er natural life, my homestead prem. now
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occupied by me, situated in sd. City of New-
ark between Orange St. and the Morris and
Essex Railroad.

And Whereas I am desirous that my sd. wf.,
shall hold and enjoy the sd. homestead prem.
during her life, free and clear of all taxes, as-
sessments and impositions whatsoever;

Now, Therefore, I hereby charge all such
taxes, assessments and impositions as may at
any time during her life be levied, assessed or
lawfully imposed on the sd. homestead prem.
on the several portions of my real estate which
in the sixth clause of my sd. last will and tes-
tament hereto annexed are devised to my chil-
dren and to Silas H. Kitchel, the same to be
charged on the sd. several portions share and
share alike.

And I further order and direct the devise as
of sd. several portions of my real estate so as
afsd. charged severally to make and execute
unto my sd. wf. a bond in the penal sum of
$200 conditioned for the prompt payment of the
taxes, assessments and impositions so as afsd.
levied, assessed or imposed on the sd. home-
stead prem. during her lifetime of my sd. wf.
which shall be charged upon the several por-
tions of my real estate within devised as afsd.

And I order and direct that if any or either
of sd. devisees neglect or refuse to comply with
the provisions of this codicil and to make and
execute such bond as aforesaid, that then and
in that case the sd. devisee in the sd. sixth
clause of my sd. will made to the sd. devisee
or devisees so neglecting or refusing shall in no
case take effect until the sd. provisions shall
be complied with and sd. bonds made and exe-
cuted as afsd.

M

od*

30



122 f

Exhibit C. 2.

And it is my will and desire that this codicil
be made a part of my last will and testament
hereto annexed as afsd. to all intents and pur-
poses.

In Witness whereof, &ec.

William Baldwin and

10
Julia, his wf., John
Baldwin, Israel C.
Eagles and Mary peed Cov. vs. Grantor.
Ann, his wf., James Book F-10 444.
E. Bathgate and Dated May 25, 1857.
Elizabeth C., his Ack’d May 27, 1857.
wife, children and Rec’d May 30, 1857.
devisees of David J. (Cons. $1 & other Cons.
Baldwin,

20 w0

Silas H. Kitchell.

Conveys 4 tracts in City of Newark and East
Orange, the 3d of which is described as follows:
Lies on the n’ly side of the rd running w’ly
from Roseville Ave., passing the house of Henry
Roe, sd rd. has recently been named Newhold
St. on a map of property belonging to James E.
Bathgate and is marked on his mp of lots laid
out by Dunn & Thompson, surveyors, Beginning
SO0 on the n’ly side of sd rd or St as above stated
at the s’w’ly cor. of the lot apportioned to Mary
Ann Eagles and is dist w’ly 6.46 chs. from the
« s’w’ly cor. of Henry Roe’s It and from thence
running along the line of sd. iMary Ann Eagles
lot N 25 deg. 25 deg 20" E 9.02 chs. to the
line of Malchor Rache; whence 6 deg. 30' W
3.56 chs. Thence S 26 deg 6' W 8.33 chs. to the
afsd rd or St and thence along the same S 50
deg E 3.78 chs. to the pi of beginning. Con.

<40 3.13 acres.
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The above prem. were surveyed by Dunn &

Thompson, surveyors, and maps of the same
drawn dividing sd prem. which sd maps are in
the hands of Silas H. Kitchell, Esq.

TO have and to hoeld,.... INn trust to and for
use and benefit of Jane Elizabeth Kitchell, Sarah
Louise Kitchell and Charles Henry Kitchell,
children of Sarah, the deceased wf of ‘Sd Silas
H. Kitchell, as is ordered and directed by the
last will and testament of the sd David J.

Baldwin, dec’d, their heirs and assigns forever.

Silas H. Kitchell

to
Jane Elizabeth Kitch-
ell, Sarah Louise
Tillinghast, wf. of

Henry C. Tillinghast,
and Charles H. Kit-
chell.

Reed Cov. vs. Grantor.
Book R -11 285.
Dated April 18, 1862.
Ack’d April 21, 1862.
Rec’d May 10, 1862.
Cons. $1.

Conveys 4 tracts in City of Newark, the 3d
of which is described as 3d tract in deed F-10

444, above

Recites will of David J. Baldwin.

Jane Elizabeth Kit-
chell, Charles H. Kit-
chell and Phebe S.

his wf., Henry C.
Tillinghast and Sar-
ah L. his wf.

to

Joseph Booth.

Deed— W arranty.
Book G-13v235.
Dated Dec. 19, 1866.
Ack’d Dec. 22, 1866.
Ree’d Dec. 29, 1866.
Cons. $800.

Conveys lands in Township of East Orange,

described as follows:

Beginning on the n’ly

at the s’w’ly cor.

side of Newbold St.

of the lot apportioned to

1Q
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Mary Ann Eagles wf of Israel C. Eagles and
from thence running along the line of sd Mary
Ann Eagles lot N 25 deg. 20" E 9.02 chs. to the
line of Malcjor Roche; thence along his line N
60 deg. 30" W 3.56 chs; thence S 26 deg 5 W
8.33 chs to the afsd St.; thence along the n’ly
line of sd Newbold St. 850 deg E 3.78 chs to
the pi of beginning. Con. 3.13 acres.

Being the same property described as tract
No. 3 in a deed given by William Baldwin and
others, dated May 25, 1857, to Silas H. Kit-
chell and rec’d in F-10 444, &c. (See also R-I11
285, &ec.

Last Will and Testa- Book S 150.
ment of Dated June 6, 1872.
Joseph Booth. Dated April 7, 1873.
Probated Apr. 21, 1873.

IN THE NAME OF GOD, AMEN.

I, Joseph Booth, of the Township of East
Orange, in the Co. of Essex and State of New
Jersey, being of sound mind, memory and un-
derstanding and mindful of the uncertainty of
life . . . disposing of all my worldly goods and
estate, do hereby make, publish and declare this
my last will and testament.

First: It is my desire to have my body
buried in the family lot at Mt. Pleasant, near
the resting place of my father and mother, and
that upon the death of my beloved wf her re-
mains may be laid in the same grave unless she
should give directions to the contrary.

Second: I order and direct that all my just
debts and funeral expenses, the expenses of ad-
ministration and any sum not exceeding $1000
as my exrs. may order for the improvement and
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adorning of the burying lot before mentioned
be paid out of my estate.

Thirda: I give and bequeath to my beloved
wf, Elizabeth, all my wearing apparel and also
all my household furniture of every kind and
description used about my dwelling house,, ex-
cept the old eight day. clock which was be-
dueathed to me by my father and which I
now bequeath to my brother, James, condi-
tioned that he bequeath, it the sd clock to the
next male heir in order, that it be retained in
the family, meaning, of course, the next sur-
viving brother.

Fourth: 1 give and bequeath to, my exrs
hereinafter named and to the survivors or sur-
vivor of them the sum of $12,000 upon the ex-
press trust hereinafter mentioned and expressed,
that is to say, m trust, that they and the sur-
vivors and the survivor of them shall safely
and securely invest the same in bond and mort-
gage upon real estate, situate within the limits
of the County of Essex in the State of New
Jersey, the assessed value of which shall not be
less than double the sum invested on the same
and the interest and income thence arising after
deducting all taxes and other legal charges, if
any, to pay in equal half yearly payments to
my sd wf Elizabeth, each and every half year
during the term of her natural life and upon
her death the principal money and all interest
that may remain unpaid on the same, shall be
equally divided betwuen my four brothers
James, George, William and Edward, or if any
of them are deceased, then the child or children
of such, shall be entitled to the brothers share.
And I hereby declare that the provisions made
by me in this my will in behalf of my sd wf are

2d
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intended to relieve her of any anxiety in re-
gard to income and in full satisfaction of her
dower in my estate.

Fifth: If my wf Elizabeth, chooses to con-
tinue to live in my present dwelling house, she
shall have the right to do so, and if she pre-
fers some other dwelling, then the proceeds of
the rent arising from my dwelling house or
such amount of sd rent as is necessary shall be
set off as to pay the rent of such dwelling
house as she may select and the remainder of
sd rent after paying taxes, insurance and neces-
sary repairs shall be given to her.

Sixth : I give and bequeath to my niece,
Martha, daughter of my brother John, deceased,
and now the wf of James Nichols, the sum of
$500 to be paid to her within one year after my
decease and should my sd niece die before re-
ceiving the sd legacy the same shall go and
form part of the residue of my estate and shall
be disposed of as hereafter is provided respect-
ing the distribution of such residue.

Seventh : I give and bequeath to my nephew,
Joseph, son of my .said brother John, deceased,
the sum of $500 the same to be paid to him on
his arriving at the age of 21 years and I order
und direct my exrs. and the survivors or sur-
vivor of them shall, within 1 yr. after my de-
cease deposit the sd sum of $500 and that it re-
main on deposit until he is 21 yrs of age when
the sd sum together with all accumulation of
int. therein shall be paid to him for his own
use, sd deposit to be made in one of the banks
for savings in the City of Newark, and should
he die before the age of 21yrs, sd sum and
all accumulation thereon atthe time of his
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death shall go and form part of the residue
of my estate and be disposed of as hereinafter
provided respecting the distribution of such res-

idue.

Eighth: I give and bequeath to my sister,
Elizabeth, wf of Daniel Walsh, the sum of $2000
to be paid to her in one year after my de-
cease; if my sd sister should die betore me or
before receiving her sd legacy the same shall
be paid to her child or children, share and
share alike, in equal proportions.

Ninth: I give and bequeath to my sister
Rachel widow of William Hopwood dec’d the
sum of $1500. the same to be paid to her
within 1 yr. after my decease; if my sd sister
should die before me or before receiving her
sd legacy, the same to be paid to her child or
children in equal proportions share and share
alike.

Tenth :~And I also order that if any of the
parties to whom the above legacies are left
are indebted to my estate at my death, such
indebtedness shall be deducted from the share
accruing to him or her and such sums shall be-
come part of the residue of my estate and be
disposed of as hereinafter provided respecting
the distribution of such residue.

Eleventh: All the rest and residue of my
estate, both real and personal, of whatever kind
and however held and wheresoever the same may
be, which I now have, shall hereafter accrue
and shall die seized of and in my possession
I give and devise and bequeath to my brothers,
James Booth, George Booth, of the Town of
East Orange, William Booth, of the City of
San Francisco, and Edward Booth, of the City
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of New Orleans, the same to be equally divided
between them, share and share alike, to them,
their heirs and exrs forever. And if either
of my sd brothers die before me, the share of
such deceased brother of sd residue shall go to
his surviving child or children in equal share,

10 ‘and if there should be no child of sd deceased
brother alive at the time of my death, then his
share shall be equally divided between the sur-
viving brothers.

Twelfth : I mnominate and appoint my
brothers, James, George, William and Edward
my exrs. and the survivors or survivor of them
to see this my last will obeyed and carried out
according to law.

Thirteenth: This last will and testament of

*¥** “seven pages and thirteen sections contained all

that I now wish done and in witness of the

same I have this sixth day of June, 1872, set

my hand and seal and do hereby publish and
declare this to be my last will and testament.

Note: George Booth and James Booth, two
of the executors named in the will, qualified.

James Booth and Sa- Deed— Bargain & Sale.
bina H., his wife,, Book Q-18 549.
George Booth and Dated March 17, 1876.
Nancy, his wife, Will- Ack’d March 22, 1876,
iam Booth and Ann and April 6, 1876.
C., his wife, Rec’d April 24, 1876.

to Cons. $1. & other cons.

Edward Booth.

30

Conveys lands described as in Deed G-13
235 above.

40
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Being same prem. conveyed by Jane Eliza-
beth Mitchell and others to Joseph Booth by
deed dated Dec. 19, 1866, rec’d in G-13 235, &ec.

Deed— Warranty.
Edward Booth and Book ¥-21 115.

Helena, his wife, Dated May 21, 1883.

to Ack’d May 26, 1883.

Mary Ella Young wife Ack’d May 26, 1883.

of David Young. Kec’d June 4, 1883.
Cons. $575.

Conveys lands described in Deed G-13 235
above.

Being the same prem. conveyed to sd Ed-
ward Boothby James Booth and others by deed
dated March 17, 1876r rec’d' in Q-18 549, &c.
and partly obtained by devise from his brother,
Joseph Booth.

Mary Ella Young and Deed
David Young, her Book K-24 4;

husband, Dated Oct. 19, 1886.

to Ack’d Oct. 19, 1886.

Elizabeth E. Boppe. Rec’d Oct. 22, 1888.
Cons. $4500.

Conveys 3 tracts in City of Newark and
Township of East Orange, the 3d of which is
described as follows:

Beginning in the w’ly line of Lambertson Pl-
at a pt. therein dist 288.72 ft. n’ly from the
n’'w’ly cor. of sd Lamberton PI. and Newbold
St. from thence running n’ly along Lambertson
PI. 279.27 ft. to the n’ly line of land belong-
ing to the sd Mary Ella Young; thence w’'ly
along the line of the same 67.77 ft. to the n'w’ly
cor. of Ids of sd (Mary Ella Young; thence w'ly
along the w’ly line of the same 285.67 ft. and
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thence running e’ly on 3 line at right angles to
Lambertson PI. 9126 ft. to the pi. of begin-
ning.

Being part of prem, conveyed to sd Mary
Ella Young by deed dated May 21, 1883, rec’d
in Y-21 115, &e.

Deed— Warranty.
Elizabeth E. Boppe, Book Y-32 541.

widow, Dated Feb. 7, 1900.

to Ack’d Feb. 7, 1900.

John Dorer. Rec’d Feb. 7, 1900.
Cons. $2450.

Conveys 2 tracts the 2d of which is described
as follows:

Beginning in the w'’ly line of Lambertson
PI. at a pt, therein dist 288.72 ft. n’ly from the
n’w’ly cor. of sd Lambertson PI. and Newbold
St.; from thence running n’ly along Lambert-
son PI. 229.27 ft. to the n’ly line of Id belong-
ing to the sd Elizabeth E. Boope and the line
of Id conveyed to one Charles Keene; thence
w’ly along that line 88.30 ft. to the n’w’ly cor.
of Id of the sd Elizabeth E. Boppe; thence s’ly
along the w’ly line of the same 299.27 ft.; and
thence running e’ly on a line at right angles to
Lambertson PI. 91.26 ft. to the pi of beginning.

Being part of prem. conveyed to sd Eliza-
beth E. Boppe by Mary Ella Young and hus-
band by deed dated Oct. 19, 1888, and rec’d in
K-24 4, &c.

The sd party of the 1st part hereby releases
and quit-claims to sd party of the 2d part all
her right, title, interest and estate in and to
all of the Id fronting the above described prem.
and lying and being in sd Lambertson PI. as
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projected on tlie afsd ma,p to the center line
thereof.

It being expressly understood and agreed
that no warranty or other covenant whatsoever
shall in any wise he construed to affect this
quit-claim as against sd party of the 1st part
or her legal representatives.

John Dorer and Eva Deed— Warranty.

E.his wife, Book A-45 170.
to Dated Feb. 8, 1900.
Orange Water Com- Ack’d Feb. 12, 1900.
pany. Rec’d March 24, 1909.
Cons. $2450.

Conveys 2 tracts, the 2d of which is de-
scribed as in Deed Y-32 541 above.

Contains same premises as to land in Lam-
berston PI. as in deed Y-32 541 above.

Being same prem. conveyed by Elizabeth E.
Boppe, widow, to John Dorer, by deed dated
Feb. 7, 1900.

The Orange Water Deed— Warranty.
Company, a corpora- Book E-45 28.

tion, Dated April 5, 1909.
to Prv’d April 5, 1909.
John C. Tredwell. Rec’d April 5, 1909.

Cons. $1 & other cons.

Conveys 2 tracts in cities of East Orange
and Newark and Township of Bloomfield, the
1st of which is described as follows:

Beginning at the intersec. of the e’ly line of
the right of way of the Bloomfield Branch of
the M. & E. R. R. with the s’e’ly line of Grove
St.; running thence along Grove St. N 54 deg.
31' E 19545 ft.; thence still along Grove St.
N 48 deg. 39' E 512.16 ft; thence still along
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GTrove St. N 48 deg. 2' E 340.77 ft.to line of
Id late of John Dodd; thence along sd Dodd’s
line S 68 deg. 10' E 776.33 ft. to a corner;
thence still along sd Dodd’s line S 47 deg. 55
W 27 ft.; thence S 45 deg. 37" E 552.60 ft. to a
corner; thence S 39 deg. 51' W 171.95 ft. tQ a
corner; thence S 43 deg. 20" E. 627.77 ft. to a
line running midway between N 12th St and
N 13th St. as laid out through the City of
Newark;, thence S 29 deg. 55 W 1121.16 ft.,
being parallel with N 13th St. to a cor.; thence
N 67 deg. W 147 ft. to a corner; thence S 36
deg. 42' W 504.67 ft.; thence S 27 deg. 29' W
60 ft. to line of Id of John Dorer; thence along
sd Dorer’s line N 58 deg. 21' W 407.35 ft. to
a line drawn par. with the e’ly line of Lambers-
ton PI. and dist. Ely 96.80 ft. therefrom; thence
S 28 deg. 3' W being par. with Lambertson PI.;
to a pt where a line drawn s’e’ly at right angles
to Lambertson PI. from a pt n’e’ly 450 ft. from
the intersec. of sd line of Lambertson PI. with
the n’ly line of Springdale Ave. would inter-
est the same; thence N 61 deg. 57' W 96.80 ft.
to the sd line of Lambertson PI. to a pt dist
n’e’ly 450 ft. from sd intersec. of sd line of
Lambertson PI. with the n’ly line of Springdale
Ave‘’ thence along Lambertson PI. N 26 deg 3'
E 130 ft. more or less to a cor.; thence n’'w’ly
crossing the end of Lambertson PI. 50 ft. more
or less, to the w’ly line of the same; thence
along the w’ly line of Lamberston PI. S 28
deg. 3' W 282 ft. more or less to a pt in sd line
288.72 ft. from the intersec. of the same with
the n’ly line of Springdale Ave.; thence n’w’ly
at right angles to Lambertson PI. 91.26 ft. to
the end of Rowe St.; thence in part crossing
the end of Rowe St. N. 28 deg. 35' E 18.32 ft.;
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thence N 55 deg. 38' W 536 ft. more or less to
the said line of sd railroad; thence along sd
railroad N 2 deg. 4' W 1719.64 ft. to the pi of
beginning.

It is understood and agreed that the plan for
development of the prem. hereby conveyed
should be for factory purposes and such devel-
opment of dwelling houses as have been or are
being built in adjacent sections of the City of
Newark and East Orange up to this section.

John C. Tredwell, un- Mortgage.
married, Book S-23 126.
to Dated April 5, 1909.
The Orange Water Ack’d April 5, 1909.
Company, a corpora- Rec’d April 5, 1909.
tion. To secure $135,000 in 8
yrs. with int. at 5%.

Conveys 2 tracts, the 1st of which is de-
scribed as 1st tract in Deed E-45 28 above.

Being the same prem. described as 1st tract
in Deed E-45, etc. Purchase money mortgage.

It is hereby expressly stipulated and agreed
by and between the parties hereto that the sd
party of the 2nd part, its successors or assigns,
will release any part of the prem. above de-
scribed from the lien and operation of this
mtge. above described from the lien and opera-
tion of this mtg. upon payment by the sd party
of the 1st part, his heirs or assigns, of the sum
of $250. for each portion or lot of sd prem. so
released to be calculated on the basis of' a 25x
100 ft. lot all expenses incurred in releasing sd
lots to be borne by the sd party of the 1st
part, his heirs or assigns and no commissions
to be allowed for obtaining sd release.
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It 1s also hereby expressly stipulated and
agreed that all portions of the prem. hereby
mortgaged which may hereafter be set aside,
used or dedicated for public streets, shall be re-
leased by the said party of the 2nd part from
the lien and operation of this mtg. without
charge at or before the time of the acceptance
of sd streets by the local authorities or munici-
palities.

Orange Water Com- Release of Mortgage.
pany, a corporation, ‘Book 38 284.
to Dated Jan. 20, 1910.
East Orange and Am. Ppyoyed Jan. 20 1910.
pere Land Company, Rec’d Jan. 22, 1910.
a corporation. Cons. $750.

Releases from line of mortgage S-23 126
lands described as follows:

Lots numbered 17, 18 and 19 in Block 170 A.

All of the above being laid down on map en-
titled “ Map of Ampere Section of property of
the East Orange and Ampere Land Company,
in East Orange, Bloomfield and Newark, dated
Oct. 11, 1909, made by William H. Y. Reimer
C. E.

John C. Tredwell, un- Deed—W arranty.
married, Book E-45 35.
to Dated April 5, 1909.
East Orange and Am- Ack’d April 5, 1909.
pere Land Company, Rec’d April 5, 1909.
a corp. Cons. $1 & other cons.

Conveys 4 tracts in cljes of East Orange and
Newark and Township cf Bloomfield, the 4th of
which 1s described as g tract in Deed E-45
28 above.



135
Exhibit C. 2.

Being same prem. described as 1st tract in
Deed E-45 28, &ec.

Subject to 2 myges for $135,000, given by
John C. Tredwell to Orange Water Co.

DEED.

East Orange and Am- Dated July 26, 1909.
pere Land Company, Ack’d July 30, 1909.

a corporation, Rec’d July 31, 1909.
to Cons. $1.00 &ec.
William H. Daly, Book U-45 1-3.

Premises in the City of East Orange, in the
County of Essex and State of New Jersey,
known as Lot Number Eighteen (18) and part
of Lot Number Seventeen (17) in block one
hundred and ninety-B (190-B) as laid down on
a map entitled, ‘‘Map of Ampere Section of
property of the East Orange and Ampere Land
Company,” 1In KEast Orange, Bloomfield and
Newark, New dJersey, dated June 16th, 1909,
made by William H. V. Reimer, C. E., Orange,
N. J., aud filed June 16th, 1909, in the office of
the Register of the County of Essex more par-
ticularly described as follows:

Beginning in the northwesterly line of North
Eighteenth Street at the intersection of the
southwesterly line of Second Avenue; running
thence along said line of North Eighteenth
Street S 29 deg. 55' W thirty-three and one-
third (331/3) feet; thence northwesterly and at
right angles to North Eighteenth Street one
hundred (100 feet; thence northeasterly and
parallel with North Eighteenth Street thirty-
three and one-third (331/3) feet; thence south-
easterly along the said line of Second Avenue
and at right angles to North Eighteenth Street
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one hundred (1000 feet to the place of begin-
ning.

Subject to restrictions.

DEED.
William H. Daly and -Dated Sept. 10, 1910.
Mabel, his wife, Ack’d Sept. 10, 1910.
to Rec’d Sept. 19, 1910.

Albert B. Aschenbach. Cons. $1.00.
Book U-47 393.

Conveys, with covenants of warranty, the
same premises described in the deed last above.
Subject to the same restrictions.

MORTGAGE.

Albert B. Aschenbach
and Maude, his wife, Dated Sept. 10, 1910.
to Ack’d Sept. 10, 1910.
Four Corners Building Rec’d Sept. 20, 1910.
and Loan Association Cons. $4000.
of Newark, N. J., a Book N-26 163.
corporation.

Covers the same premises as described in
Deed N-45, page 1, above set out, being the
premises in question.

State of New Jersey,
County of Essex.

I hereby certify that I have inspected the in-
dices to the record of deeds, mortgages, lis
pendens and mechanics liens for said KEssex
County in the names and for the periods fol-
lowing :

Malcher Rache (Roche) from Oct. 31, 1852, to

June 11, 1855.

John Merkel from May 30, 1855, to Oct. 12,
1865.
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Daniel Evertz from Sept.. 24, 1865, to March
22, 1889.

Jacob Spire from dJune 26, 1876, to Jan. 27,
1880.

Emma Evertz
Charles Evertz 10r
Rosa Evertz
Ida Evertz
Ernest Evertz
Emelia Evertz “
Edward Evertz
Edward Evertz
Daniel Evertz
Matilda Evertz
Wilhelmina Evertz From Sept. 24, 1865, to
Bertha Evertz - March 22, 1889.
Elvina Evertz
Emma Koeller
Alexander Koeller
Rosa Schmachdentberg
Frederick Schmach-
dentberg
Jacob Kocher
Amelia Kocher
Wilhelmina Layden
William Layden SO
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Silas H. Kitchell, trustee, from May 24, 1857,
to May 25, 1862.

Jane Elizabeth Kit-

chell
Sarah Louise Kitchell From Apr. 17, 1862, to
Charles H. Kitehell Jan. 13, 1867.
Sarah Louise Tilling-

hast

Henry C. Tillinghast 40
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Exhibit C. 2.

Joseph Booth from Dec. 18, 1866, to May O

>

1876. y
James Booth from Apr. @ 1873, to
George Booth May 9, 1876.

William Booth

Edward Booth from Apr. @ 1873, to June 19,
1883.

Mar.y Ella Young from May 20, 1883, to

David YOU.Ilg Nov. 6 1888.

Elizabeth E. Boppe from Oct. 18, 1888 to Feh
8 1900.

John Dorer from Feb. @ 1900, to March 25,

Orange Water Company from Feb. 24 1889 to
April @ 1909.

John C. Tredwell from April 4 1909, to April
G 1909. F
East Orange and Ampere Land Company from

April 4, 1909, to date.

William H. Daly from dJuly 25, 1909, to Sept
20, 1910. J.

Albert B. Aschenbach from Sept. Q 1910, to this
date.

And also I have searched the indices to the
records of judgments, attachments, sheriffs’
bonds and miscellaneous liens in the office of
the Clerk of said County in the names and
for the periods following:

Elizabeth E. Boppe from Jan. 3, 1890, to Feb*

8 1900.

John Dorer from Jan. 3, 1890, to March 25,

1909.

Orange Water Company from dJan. 3 1890, to
April @ 1909.
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Exhibit C. 2.

John C. Tredwell from Jan. 3, 1890, to April
G 1909.

East Orange and Ampere Land Company from
Jan. 3, 1890, to date.

William H. Daly from Sept. 9, 1890, to Sept.
20, 1910.

Albert B. Aschenbach for twenty years last
past.

And I find nothing of record affecting the
title to the premises mortgaged by the said
Albert B. Aschenbach and wife to the said
Four Corners Building and Loan Association
of Newark, N. J., by mortgage above stated,
except as above set forth.

And I further certify, that the said mortgage
1s a first and valid lien on the premises therein
described.

10-

Dated September 20th, 1910.

ROLAND D. CROCKER,
Attorney at Late.

NEW JERSEY SUPREME COURT. 30
I, William Riker, Jr., Clerk of the Srfpreme

Court of the State of New dJersey, hereby cer-

tify that I have searched the records of said

court, and do not find made up of record or

docketed therein any judgment, attachment

decree from Chancery or other lien against

John Dorer from dJanuary 18, 1890, to March
25, 1909.

“Orange Water Company” from Jan. 18, 1890,
to April @ 1909.
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Exhibit C. 2.

John (C.) Tredwell from Jan. 18, 1890, to Anril
6, 1909. . p
East Orange and Ampere Land Company”
for twenty years last past.

In testimony whereof, I have
[1.s.] hereto set my hand and seal of said
Court, this nineteenth day of Janu-

ary, nineteen hundred and ten, 9 A. |M

WM. BIKER, Jr., Clerk.

Countersigned Woodruff. Fees $5.60
A true copy from original.
R. D. C.

State of New Jersey,

County of Essex.

I hereby certify that I have inspected original
Certificate of Search in the New Jersey Su-
preme Court in the names and for the periods
folllowing:

William H. Daly from Sept. 9, 1890, to Sept.

20, 1910.

Albert B. Aschenbach for twenty years last
past.

And from the same it appears that there are
no judgments, attachments, decrees from Chan-
cery or other liens of record in said court
against either of said persons for the said
periods.

Dated September 20th, 1910.

ROLAND D. CROCKER,
Attorney at Law.
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Exhibit C. 2.

State of New Jersey,

County of Essex.

I hereby certify that I have seen original
Certificate of Search made by the tax receiver
of the City of East Orange and that from the
same it appears that there are no taxes, assess-
ments, water liens or sales of record against
the premises described in mortgage made by
Albert B. Aschenbach and wife to Four Cor-
ners Building and Loan Association of Newark,
N. J., of record in Book N-26 of Mortgages for
Essex County on pages 162, etc.

Dated September 20th, 1910.

BOLAND D. CBOCKER,
Attorney at Law.

10

20
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Arthur W. Cross. Law Printer. 243 Market Street. Newark. N. J.

New Jersey Court of Errors and Appeals

Four Corners B. & L. A ssocia-
tion,
Complainant-Respondent,
On Appeal.
Us.

Frank Schwarzwaelder,

Defendant-Appellant.

Brief for Complainant-Respondent.

Abstract.

The complainant, Four Corners Building and
Loan Association filed a bill in the Court of
Chancery alleging that it had sustained certain
losses by reason of the gross negligence and in-
attention of the defendant, in the performance of
his duties as a director of the complainant as-
sociation. The losses were sustained on two
mortgage loans made by the Four Corners Build-
ing and Loan Association, one of which was a
loan on property known as 60-62 Second street,
South Orange, and referred to in the bill and
opinion as the Sims or South Orange loan, and
the other is on property located on North 18th
street, and known as the East Orange, or Asehen-
bach loan.

The defendant admits that he was a director
of the association, but denies his negligence.

Before taking up in detail the circumstances
upon which the complainant’s claim is based,
we wish to point out the legal responsibility rest-

ing upon directors in transactions of the char-
acter in the case at bar.

’ Hew Jersey State Library
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Point L

A bill in equity will lie against a director or
directors for negligence.

Officers and agents of any corporation, includ-
ing directors, are liable in equity for negligence
or misfeasance in office. This applies to directors
of a building and loan association as well as
any other corporation. Action may be brougnt
against all of such directors or any one of them,
and in the name of the company.

“Where there has been a waste or misap-
plication of funds of a corporation by the
officers or agents of the corporation, a suit
in equity may be brought in the name of
the company to compel them to account for
such waste or misapplication or breach of
trust.”

Citizens Assn, of the City of Newark v.
Daniel M. Lyon, 29 N. J. Eq. 111.

“In cases of this kind, where the liability
arises from the wrongful act of the parties,
each is liable for all the consequences, and
there is no contribution between them, and
each case is distinct, depending upon the
evidence against each party. It is therefore
not necessary to make all persons parties
who may have, more or less, joined in the
act complained of, nor would anyone derive
any advantage from their being all made de-
fendants, because as the decree would be
general against all found to be guilty of the
charges, it might be executed against any ot
them.” Robert F. Stockton, Rec’r. of New
Jersey Mutual Life Ins. Co. v. John J. An-
derson, 40 N. J. Eq., p. 488.



Point Il

Directors of a building and loan association
are liable fur negligence, but not for mistakes m
judgment.

The earliest case iii the State of New Jersey itt
Which the liability of a director of a building
and loan association is considered, is the ease
of Citizens E. é L. Association v. Coriétt, 34 N.
J. Eq., page 392. The Court there says:

“In the absence of fraud and where they
(directors) have neither derived nor ex-
pected to derive any profit, benefit or advant-
age from their management, which was not
common to the other stockholders; when
they have acted fairly and have not been
guilty of gross neglect or gross inattention,
they should not be held liable. The rulé ap-
plicable to mandatories is sufficiently string-
ent for such cases, and is a reasonable one.
They should be held liable only in case of

fraud, gross negligence or misUser.” Re-
ferring to an opinion of a Pennsylvania
court, the Court says: “ That was a case

similar to this and involving a question of
liability, ft is there said that while directors
are personally responsible to stockholders for
any losses resulting from fraud, embezzle-
ment or wilful misconduct, or breach of
trust, for their own benefit, and not for the
benefit of the stockholders,” for gross inat-
tention and negligencef by which such fraud
or misconduct has been perpetrated, by
agents, officers or co-directors, yet they are
not liable for mistakes of judgment, even
though they may have been so gross'as to
appear absurd and ridiculous, provided they
are honest and are fairly within the scope



of the powers and discretion confided to the
managing body.”

The difference between a mistake of judgment
and negligence is indicated by the result of the
decision in that case, the directors being held not
lable for mistakes as to the value of the securi-
ties purchased, but liable for taking loans with-
out security, in violation of the by-laws. It is
not shown that the directors charged, had any
direct connection with the loans for which they
were charged. They are simply chargeable ber
cause the loans were made illegally.

The board cannot be excused for lending
the money to him in contravention of the by-
laws. They cannot be excused for lending
the money of the association to a Stockholm
er on personal bond and stock, where the
stock was of less value than the amount
loaned. There was no warrant, as there is
no justification, for their action. They would,
under the circumstances, have been excused
m lending a sum equal to the amount he has
paid in on the stock which he pledged for its
payment and interest thereon, according to
the by-laws, but they have no excuse for
lending beyond that on such securities.”
Citizens Building and Loan Ass’n. v. Coriell
supra.

In the case of French v. Armstrong, 79 N. J.
Eq. 283, Vice-Chancellor Stevens, dealing with
the responsibility of directors of building and
loan associations, said:

“In Williams v. McKay, the case of a re-
ceiver of a savings bank against its man-
agers, it was held by the Court of Errors
that the receiver represents not only the cor-
poration, but its depositors and creditors,



and that the managers stand to snch deposit-
ors and creditors in the character of trus-
tees; that the trnst was direct and that as
snch it was exempt from the operation of
the statute of limitations. It appears to me
that building and loan associations stand on
very much the same footing as savings banks.
They are quasi public institutions, dealt with
as such by the legislature, and having very
similar objects. They are both designed to
conserve the scanty savings of wage earners
and other people of small means. If the
managers of savings banks are trustees of
creditors and depositors, I see no reason
why the directors of building and loan asso-
ciations do not stand in precisely the same
relation to their creditors and so-called
stockholders. *

The Court of Errors and Appeals, in the case
Of Gerhard v. Welsh, 80 N. J. Eq. 203, dealing
with the responsibility of directors of a building
and loan association is also apparently of, al-
though not directly so stating, the same opinion,
as it cites in its opinion, the opinion of the Chan-
cellor in the case of Williams v. McKay, 46 N. J.
Eq., p. 36, which was a savings bank case.

The courts of this State have thus determined
that the directors of a building and loan asso-
ciation are in an analagous position to the di-
rectors or managers of a savings bank, and that
the same tests serve to establish their duties ana
responsibilities.

An examination of the cases holding directors
of savings institutions responsible for negligence,
and defining in what such negligence consists,
have a direct bearing, therefore, on the liability
of a director of a building and loan association.



We therefore quote from the opinion of the
courts in cases of this kind:
“The duty belonging to such a situation is
a plain one— to care for the moneys in-
trusted to them in the manner provided in the
charter, and to exercise ordinary care and
prudence in so doing. It is true that the
defendants were unpaid servants, but the
duty of bringing to their office ordinary skill
and vigilance was none the less on that ac-
count, for to this extent there is no distinc-
tion known to the law between a volunteer
and a salaried agent. These defendants held
themselves out to the public as the man-
agers of this bank, and by so doing they
severally engaged to carry it on in the same
way that men of common prudence and skill
conduct a similar business for themselves.
This is the measure of the responsibility of
officers of this kind.” Williams v. McKay
40 N. J. Eq. 195.

In short, the duty was to lend the bank’s
money, not only in the manner indicated and
required by the charter, but also prudently;
the prudence required being measured by the
character and objects of the institution.”
Williams v. McKay, 46 N. J. L. Eq., p. 36.

A simple inspection of the check book at
any time by any of the managers, would have
revealed checks signed in blank and numer-
ous unfilled stubs, and, I think, would have
led any reasonably careful man to an in-
quiry which would have disclosed the dang-
erous and intolerble condition of the bank’s
affairs. # Not only did this commit-
tee entirely neglect to examine the bank
books, but its examination of the securities
was a mere perfunctory performance of that
duty. It was, habitually, a mere comparison
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of a bundle of papers with a list of the se-
curities supposed to be owned by the bank;
Both the bundle and list were produced by
the secretary. ‘The examination consisted of
cheeking the papers on the list as they were
called off. No inquiry appears to have been
made as to the character or value of the
security. It was not noticed that there were
bonds and mortgages among the papers that
had been purchased by the bank, but had been
taken in the names of individuals who had
not assigned them to the bank, and mort-
gages to which the bank had no title, and
even fieitious mortgages put among the pa-
pers to account for missing moneys. The
slightest excuse by the president seems to
have satisfactorily accounted for the non-
production of valuable negotiable securi-
ties, the names of which appeared upon the
list” Williams v. McKay, supra, pp. 38-39.

“The conclusion, then, is irresistible, that
the managers either purposely or negligently
refrained from interference with the prac-
tices pursued, or were not ordinarily vigilant.
In either case they must be held responsible
for the losses.” Williams v. McKay, supra,
p. 53.

“ Trustees of the character of the defend-
ants are not merely required to be honest,
but they must also bring to the discharge of
the duties that they undertake ordinary com-
petency, together with reasonable vigilance
and care.. They cannot excuse imprudence or
indifference by showing honesty of intention
coupled with gross ignorance and inexperi-
ence, or coupled with an absorption of their
time and attention in their private affairs.
The rule in this respect is admirably stated
by Judge Earl of the Court of Appeals of
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New York in Hun. v. Cary, 82 N. Y. 74, in
this language: ‘One who voluntarily takes
the position of director and invites con-
fidence in that relation, undertakes, like 4
mandatory, with those whom he represents
or for whom he acts, that he possesses at
least ordinary knowledge and skill, and that
be will bring them to hear in the discharge
of his duties. Such is the rule applicable to
public officers, to professional men, and to
mechanies, and such is the rule which must
be applicable to every person who under-
takes to act for another in a situation or em.
ployment requiring skill and knowledge gra-
tuitously. These defendants ordinarily took
the position of trustees of the bank, They
invited depositors to confide to them their
savings and to entrust the safe-keeping and
management of them to their skill and pru-

dence. They undertook not only that they
would discharge their duties with proper
care, but that they would exercise the or-
dinary skill and judgment requisite for the
discharge of their delicate trust.’’’

““The mere statement of the sums of money

invested in commercial paper satisfactorily
shows that the practice of making such in-
vestments was one of the principal oceupa-
tions of the bank. For a manager to assert
a want of knowledge of such practice, is to
admit an unpardonable neglect to exercise the
care and viligence that the law requires of
him, for it is plain that the slightest examin-
ation into the dealings of the institution
would have disclosed it.”” Williams v. Mec-
Kay, supra, pp. 56-57.




See also:

Campbell Rec’r. v. Watson, 62 H. ff. Eq.
396.

Wilkinson v. Dodd, 40 N. J. Eq. 123.

Barrett v. Bloomfield Savings Inst., 64 N.
J. Eq. 425.

We also quote the following from an opinion
dealing with the general liability of directors of
a corporation for negligence, which shows that
they have a responsibility not only for what they
know, but also for what they are bound.to
know, and cannot excuse themselves by claiming
ignorance.

“That the subject of this litigation is

within the jurisdiction of this court will ad-
mit of no question. * * *

The ground
of the claim

is that the directors utterly
neglected to discharge any of the duties of
their office. For such a wrong there is a
redress in equity. For any wilful breach of
their trust or misapplication of the corporate
funds, or for any gross neglect of” or in-
attention to, their official duties, directors
are liable in this court. * * As a
general rule the directors of a corporation
are only required, in the management of its
affairs, to keep within the limit of its pow-
ers, and to exercise good faith and honesty.
They only undertake, by virtue of their as-
sumption of the duties incumbent upon them,
to perform those duties according to the best
of their judgment and with reasonable dili-
gence, and a mere error of judgment will not
subject them to personal liability for its
consequences. And unless there has been
some violation of the charter or the con-
stating instruments of the company, or un-

less there is shown to be a want of good
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faith, or a wilful abuse of discretion, or
negligence, there will be no personal liabil-
ity. They are personally only bound in the
managment of the affairs of the corporation
to use reasonable diligence and prudence,
such as men usually exercise in the manag-
ment of their own affairs of a similar na-
ture. But they are personally liable if they
suffer the corporate funds or property to be
wasted by gross negligence and inattention
to the duties of their trust.”

Ackerman v. Halsey, 37 N. J. Eq., at p. 361.

“I do not think that he had any actual
knowledge of what was transpiring, but as a
director he was bound to know the condition
of the books.” Bird v. MacGowan, 43 Atl.,
p. 281.

In Briggs v. Spaulding, 141 U. S. 132, the Su-
preme Court of the United States, dealing with
the liability of directors, said with respect to
what is negligence:

“If very little care is due from him and
he fails to bestow that little, it is called
‘gross’ negligence. If very great care is
due, and he fails to come up to the mark
required, it is called slight negligence. And
if ordinary care is due, such as a prudent
man would exercise in his own affairs, fail-
ure to bestow that amount of care is called
ordinary negligence. In each case the negli-
gence, whatever epithet we give it, is failure
to bestow the care and skill which the situa-
tion demands; and hence it is more strictly
accurate, perhaps, tb call it simply ‘negli-
gence.” * * * In any view the degree of
care to which these defendants were bound
is that which ordinarily prudent and dilh



11

gent men would exercise under similar cir-
cumstances, and in determining that the re-
strictions of the statute, and the usages of
business should be taken into account. What
may be negligence in one case may not be

want of ordinary care in another, and the

question of negligence is therefore ulti-
mately a question of fact to he determined

under all the circumstances.”

It would appear, therefore, as stated m the
opinion of the Vice-Chancellor who heard the
case, that the negligence for which a director
can be held responsible consists in the per or
ance of an act which under all the circumstances

he should not perform, or the non-performance of

an aet which under all the circumstances he

should perform. The questions to be determined
are: Did the defendant, Schwarzwaelder, give
such attention to the business of this association
and perform sueh acts as the circumstances of
his duties as director required? And second
did his failure to do so, if any there be make
possible the fraud and misconduct which was
perpetrated upon the complainant by Boland
Crocker, the solicitor of the complainant.

Point llI-
' The defendant,

Frank Schwarzwaeldery ts
guilty of negligence.

It is conceded by the defendant that he was a
director of the complainant, and it is further ad-
mitted that he was the active executor of t e
August Loehnberg estate.

In both of the claims of the complainant, the
losses arose by reason of the fact that the com-
plainant association loaned money on mortgage
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security on properties on which the estate of
August Loehnberg held a prior mortgage. The
Statutes of New Jersey relating to building and
loan associations, and the by-laws of the associa-
tion, and reasonable business judgment prohibit
such investments. How far did the defendant
participate in the transaction which brought
about this situation?

The secretary of the complainant, Moeller
testified that he had kept the minutes of the as-
sociation, from the time of its organization and
read from the minute book such actions of the
board as appeared therein.

(a) South Orange Loan.

The first reference to this loan appears in the
minutes of a meeting of the directors held Octo-
ber 25th, 1912, at which meeting the defendant,
Frank Schwarzwaelder, was present. The fol-
lowing is the entry in the minute book, for that
meeting. (Case, p. 41, 1. 8.)

“Beferring to application of Louis Wag-
ner, Brooklyn, New York, for loan of $7,000
on property 60-62 So. side of Second street,
So. Orange, on which only one of the com-
mittee who report was Frank Schwarzwaeld-
er, who recommended a loan of $5,000, it was,
on motion of Mr. Schwarzwaelder, seconded
by Hr. Bichman ordered that the committee,.
«Frank M. Schulz, George F. King and Frank
Schwarzwaelder be continued and that they
make their report to the officers who are to
have power to grant loan after a satisfac-
tory report is made.”’

The next reference to the loan appears in the
minutes of the meeting of the Board of Direct-
ors held February 28, 1913, at which the defend-
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ant was present, and which read as followf
(Case, p. 41, 1. 25))

“ Referring to application Louis Wag-
ner for loan of $7,000 on property, 60-62 So.
Second street, South Orange, it is ordered
that the officers be empowered to grant such
amount of above loan as shall be unanimous-
ly recommended by all of the following com-
mittee: Frank Schwarzwaelder, Frank M.
Schulz and Theo. F. Keer.”

On the 28th of March, 1913, another meeting
was held by the Board of Directors, at which the
committee, who had in consideration the Wagner
loan reported, and the following appears in the
minutes concerning the same. (Case, p. 42,1 9.)

“All the committee, Frank M. Schulz, T.
F. Keer and Frank Schwarzwaelder recom-
mended that a loan of $5,000 be granted to
Louis Wagner on property 60-62 South Sec-
ond street, South Orange.

“On motion duly made and seconded it
was ordered that report of committee be re-
ceived and loan granted.”

The next entry concerning the same appears
in the minutes of the meeting of April 25th,
1913, at which the defendant was not present, and
which reads as follows (case, p. 42, 1. 22):

“ Referring to application for loan by
Louis Wagner, Brooklyn, N. Y., to whom a
loan of $5,000 was granted on property 60-
62 south side of Second street, South Or-
ange, Mr. Wagner having sold the property
to Arthur Sims and all of the committee,
Mr. Frank Schulz and Mr. Thos. F. Keer
and Mr. Frank Schwarzwaelder reporting in
favor of loan of $5,000 to Arthur Sims on
property 60-62. south side of Second street,
South Orange, N. J., it was, on motion of
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Mr. Merklinger, seconded by Mr. Stone, or-
dered that the committee recommendation be
received and granted.”

The minutes of the meeting of April 25th
3M 3, and of a special meeting held April 30th
1913 were read and approved at a meeting held
on May 23 1913, at which the defendant was
present. (Case p. 42, 1. 38.)

The special meeting referred to took place on
April 30th, 1913, and does not concern this case.
The approval of the minutes of April 25th, 1913
at a meeting when the defendant was present’
gave the defendant information that Arthur
Sims was now the owner of 60 Second street
and that all of the committee, including Mr!
Schwarzwaelder, having reported in favor of a
loan of $5,000 on property known as 62 south
side of Second street, the loan had been granted.
The defendant thereupon concurred therein with-
out question.

Further than that, upon the same date, and at
the same meeting the treasurer’s report was pre-
sented, showing a disbursement of $4,813.50, to
pay for the Arthur M. Sims mortgage. (Case,
p. 44, 1. 36.) See defendant’s testimony (p. 79).
The check itself was offered in evidence and
marked Exhibit C. 2 (p. 84). It is payable to
the order of Arthur Sims, bears date April 25th,
1913, but was not paid by the depository of com-
plainant until July 10, 1913. On July 2, 1913,
the Board of Directors held a meeting, at which
defendant was present, and the minutes of the
last meeting, namely that of May 23rd, 1913,
v;ere read and approved. (The meeting for June
not having been held for failure of a quorum to
attend.) So that again the matter was called
to the defendant’s attention, and the check had
not yet been paid.
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It further appears that the defendant, Frank
Schwarzwaelder, was a member of the examin-
ing committee of the complainant, to inspect the
property for the complainant, and that he signed
a recommendation for the loan, on October 10th,
1912. (See Exhibit C. 1, p. 83.)

The record of the title of 60-62 Second Street
shows that on October 11th, 1909, Mabel Daly
and' husband executed a mortgage for the sum of
$3,500 to the Estate of August Loehnberg (p.
100), of which Frank Schwarzwaelder was an ex-
ecutor, which mortgage was recorded on October
31st, 1909. The mortgage from Arthur M. Sims
of complainant (p. 101) covering same premises,
was dated April s5th, 1913, and recorded July
10th, 1913, so that the mortgage held by Four
Corners Building and Loan Association was a
subsequent and second mortgage to that held by
Mr. Schwarzwaelder as an executor of the Loehn-
berg estate. Mr. Schwarzwaelder claims that
he had no knowledge of this condition, and there-
fore should not be charged, or responsible there-
for. The testimony does not bear out this claim.
Mr. Schwarzwaelder himself produced a book
kept by him in which an entry was made of the
mortgage held by the estate, and described it by
the numbers 60-62 Second Street, South Orange
(p. 72, 1. 21), being the same number as ap-
pears in the application of the association. He
had been collecting interest for three years and
six months, from the time the mortgage was
made until the mortgage was executed to the
Four Corners Building and Loan Association, on
the same property. When the loan to the estate
was granted he inspected the property and he
again inspected the premises for the purpose of
reporting to the complainant (p. 74, 1. 1).



16

At another examination of the defendant which
was held in the Orphans Court of Essex County
in April of the year 1915, when he was exam-
ined as to the services performed by him as ex-
ecutor, he testified as follows (case, p. 65):

Q You have testified as to the transac-
tion surrounding the Mabel Daly mortgage,
do you remember when that loan was made;
can yon tell me by reference to your booksf

A  When the loan was made to Mabel
Daly? October 26, 1909.

Q You knew that property, didn’t you?

A Yes, sir.

Q In what connection had you had op-
portunity, or occasion rather, to examine it
before making this loan?

A I don’t recall that I had any. I may
have had. I don’t remember.

Q Didn’t yon appraise that property, for
the purpose of securing— or passing upon a
building and loan application of Mabel Daly
for a loan on that property?

A T think I did.

Yes, and that loan was made upon it?
Net that T know of.

Did you ever investigate and find out?
Did I investigate? No, sir.

-0 O

Q After you appraised the property to
wdiom did you hand your report?

A To the building and loan association.

Q You did nothing further after that?

A No, sir.

Q Did you examine the property in con-
nection with this loan of the Loehnberg
funds ?

A Did I examine the property? Yes, sir.

Q That was the second time you exam-
ined it?



17

A Yes, sir, it was the second. Not only
once but two or three times, I guess,

Q The first time, when you examined it
for the building and loan association, how
long was that before the second time?

A I don’t remember the date.

Q Several years?

A It may have been at that.

Q How did the application for that loan
come to you?

Which?
The Mabel Daly loan?

From the estate?
Whose?

From Mr. Crocker.

And did you examine at that time and
out whether the building and loan had
a mortgage upon that property?

A Did I examine it? No, sir.

Q It is a fact, isn’t it, Mr. Schwarz-
waelder, the executors never called in a
mortgage because of depreciation of the
property?

A No, sir, it is not. We did call in
mortgages for depreciation.

o
2oOr0o > OoP

It appears in this examination that defendant
examined the property first for the Building and
Loan Association, and subsequently for the estate.
Either this is a mistake or else he made a pre-
vious examination for a loan for another asso-
ciation, because complainant’s loan was made
three years after the loan of the estate. It also
appears in this testimony that he examined the
property not only once, but two or three times,
and it further appears that he invariably looked
over the properties in which the estate held
mortgages, in order to ascertain whether or not
they had sufficient equities, whether the prop-
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erty was kept in proper repair, and in general
performed the ordinary duties of an executor in
attending to mortgages belonging to the estate
which he had the care of.

Therefore, when the application of Wagner
and Sims came to the complainant and was re-
ferred to the defendant for his inspection, the
estate of which he was executor had held a mort-
gage on the property for three years, and de-
fendant had acted as an executor normally
would, in seeing that the properties on which
the estate had mortgages were kept up.

(b) East Orange Loam.

In December, 1909, William H. Daly and wife
executed a mortgage to the defendant, Frank
Schwarzwaelder, and Lizzie H. Leithoff, as ex-
ecutors of the Estate of August Loehnberg, de-
ceased, in the sum of $4,000 (p. 94, 1 20),

In September, 1910, Albert B. Aschenbach and
wife executed a mortgage to the complainant for
$4,000 upon the same property, and while the
mortgage of the Loehnberg estate was still a
lien against the property (p. 95, L 20).

Nothing appears in the minutes of the Board
of Directors of the complainant association au-
thorizing the granting of the loan to Albert B.
Aschenbach on the East Orange property. The
files show an application (Ex. 5, p. 87) for such
loan signed by Aschenbach, and containing a
brief description of the property which was ap-
proved by two of the directors as an examining
committee. The only reference to the Iloan
which appears in the minutes at all is at a meet-
ing of the Board of Directors held on Septem-
ber 22nd, 1910, at which the defendant was pres-
ent, and the treasurer reported a disbursement
on September 4th, 1910, of $3,919 on account of



the Aschenbach mortgage (p. 47, 1. 30, to p. 48,
1. 20). A previous application by one Daly for

a loan on this property was withdrawn (pp. 49
and 50).

The defendant made no inquiry with respect
to the payment and his defense is that he had no
knowledge that the loan was made upon prop-
erty upon which the estate represented by him
had a mortgage. It was his duty to see to the
safe investment of the funds of the association,
and he frankly admits in his testimony that when
this payment was made he made no investigation.

A The treasurer’s report you get the en-
tire payments of the entire matter— I don’t
know how we could go to work and follow
it up and ask any questions about it, know-
ing that the committee had reported it fa-
vorably, and committee passed on it, it must
be correct or they would not have- paid it.

Q You would not make any investiga-
tion*?

A No.

Q You would not inquire what it was for!

A Not necessarily, no sir.

(Case, p. 79, 1. 10, and following.)

If the defendant had made any investigation
he would have immediately discovered that the
money had been advanced upon property upon
which the estate represented by him held a mort-
gage. He would have discovered that the loan
had never been authorized, and the disburse-
ment illegal. And we can hardly do better, with
respect to this loan, than to quote from the con-
clusions of the Vice-Chancellor who heard the
case:

“Unless reports of officers are to be re-
ceived and approved pro forma and mem-
bers of a board of directors excused from
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any investigation whatever, it seems to me
that the act of the defendant was gross in-
attention and such negligence as make him
responsible for the consequences of his in-
attention. I can not conceive that he has
performed his duty as a member of the
board of directors, entrusted with the sav-
ings of poor investors, whose duties are de-
fined to be ‘to loan out the funds and see

5 »

to their safe investment.

(¢) Explanation by Defendant.

The defendant in endeavoring to excuse him-
self from responsibility for the losses, alleges,
with respect to the South Orange loan that al-
though he approved the loan to one Wagner, on
the property, he did not know that the loan
which was subsequently made to Sims was on
the same property. This is clearly disproved by
the fact that he was present when the minutes
of a meeting were read, which set forth the
transaction. In addition, he made no inquiry to
find out whether the loan he had already ap-
proved on the property itself went through, and
if it did, why his mortgage, which was a prior
lien on the property, had not been taken care
of.

He further endeavors to exculpate himself by
saying that he had too much else to do.

Q Didn’t you ever follow this up to see
what became of it?

A No, sir.

Q Why not?

A I have other things on my mind. I
am in business all day long. If I had to
keep all these things in my mind, I think I
would have to give up business or the build-
ing and loan, one or the other (p. 76, 11. 10

to 30).
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And, as we have before indicated, he admits
that he made no inquiry concerning reports of
officers of the association which were read in the
meetings of the Board.

Another allegation that he makes is that the
minutes of the Board of Directors were incor-
rect, and that he did not attend all the meet-
ings at which he appears on the minutes as hav-
ing attended, alleging a practice of the associa-
tion to have members recorded as present who
were not there. With regard to this excuse the
court below very properly says:

“If this be true, then the defendant is un-
questionably- guilty of gross negligence in
permitting such a practice to be pursued,
and he must be held bound for such knowl-
edge as he would have acquired if he were
in fact present.”

All the excuses are equally specious and not
worthy of any consideration.

This defendant permitted the association of
which he was a director to make loans on prop-
erties upon which he, as executor of the Loehn-
berg estate already held mortgages, and by the
slightest attention to his business, he could have
discovered and prevented such loans, and the
consequent loss to the association, and he must
therefore be charged with the losses sustained.

Point IV.
Damages.

It is unnecessary for us to comment on the
computation of damages with respect to the two
losses sustained, as they are not raised by the
appellant. The method of their ascertainment
appears very fully in the final decree in the case.
The defendant being held liable for a loss to the
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complainant on the East Orange loan of $2,522.19
and on the South Orange loan of $2,617.72, or in
all $5,193.90. We believe the facts amply sus*
tained the conclusion of the court in ascertain*®
ing this amount of money to be due*

Point V.
Statute of Limitations does not apply.

The appellant, in his answer, raised the ques-
tion that the complainant association was barred
by statute from bringing this action at the pres-
ent time.

This contention is not seriously pressed on the
appeal,- and- it is unquestioned that the courts of
New Jersey have already determined that the
statutes of limitations do not apply to an action
brought against a director for violation of his
duties as such director. See Daily v, Kiernan,
75 N. J. L. 275; Crane v. Ketcham, 83 N. J. L.
327; Fryer v. Mt. Folly, 87 N. J. L. 57; Will-
iams v.. McKay, supra.

In conclusion, the attention of the Court is di-
rected to the opinion of Vice-Chancellor Lane,
which contains a complete discussion of the facts
and in detail, sets forth the grounds upon which
the defendant is found guilty of gross neglect.

It is impossible to avoid the logical conclu-
sions of the learned Vice-Chancellor. It is re-
spectfully submitted that the decree of the Court
of Chancery should be confirmed.

Submitted November term, 1917.

RAYMOND, MOUNTAIN, VAN RLARCOM
& MARSH,

Of Counsel with Respondent.
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Frank Schwarzwaelder,

Defendant-Appellant.

Brief for Frank Schwarzwaelder.

This is an appeal from the final decree of
the Court of Chancery, whereby it was ad-
judged that the defendant was guilty of gross
inattention and gross negligence in the perform-
ance of his duties as a director of complainant,
and by reason whereof complainant sustained
a financial loss.

Statement of Facts.

The bill herein was filed for damages alleged
to have been sustained through the gross negli-
gence of defendant in the performance of his
duties as a director of complainant association.

The complainant made two loans: oUe on or
about April 25, 1913, of $5,000 to Arthur M.
Sims, upon property in South Orange, New
Jersey; and the other, on or about September
10, 1910, of $4,000 to Albert B. Aschenbach and
Maude Aschenbach, his wife, upon property in
East Orange, New Jersey.

At the time of the aforesaid loans, defendant
was a director of complainant (case, p. 68, 11
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27-29) and was also and still is one of the trus-
tees of the estate of August Loehnberg, de-
ceased (case, p. 81, 1. 1). One Roland D.
Crocker, a member of the bar of this State, was
the duly appointed solicitor of complainant
(case, p. 47, 1. 28-30) and was also the counsel
and legal adviser of the trustees of the Loehn-
berg estate. (Case, p. 82, 11. 19-20.)

The Loehnberg estate held a mortgage made
by one Mabel Daly and William H. Daly, her
husband, dated October 11, 1909 (case, p. 100, 11
17-30) upon the property in South Orange,
which was subsequently mortgaged by the said
Arthur M. Sims to complainant (case, p. 101,
1. 20-32); and also held a mortgage made by
the said Mabel Daly and William H. Daly, her
husband, upon the property in East Orange,
which was subsequently mortgaged to the com-
plainant by Albert B. Aschenbach and wife
(case, p. 136, 1. 19-27). The interest due to
the estate upon these mortgages was collected
by Crocker, and up to the time of his abscond-
ing was regularly paid by him to the trustees.
(Case, p. 73, 1. 1-2))

In a foreclosure suit instituted by Lillian
Bercaw of another mortgage upon the South
Orange property, it was admitted by complain-
ant, who was a party defendant in said suit,
that the discharge of the Daly mortgage pur-
porting to have been executed by the executors
of the Loehnberg estate was a forgery, and it
was decreed in that suit that said Daly mort-
gage was a prior lien to that of complainant.

In the Loehnberg estate’s foreclosure suit of
the mortgage upon the East Orange property, it
was decreed that the discharge of the Daly
mortgage purporting to have been executed by
the executors of the Loehnberg estate on that



property was a forgery, and that said mortgage
was prior to that held by complainant, which
was a party to that suit.

Both properties were sold by the Sheriff in
accordance with the respective decrees,, and the
South Orange property was purchased by the
Loehnberg estate, and the East Orange property
by complainant.

Complainant’s loss on both' the South Orange
and the East Orange properties' resulted from
the fact that the Sims and Asehenbach mort-
gages were not first liens.

Grounds of Appeal.

We respectfully submit that the final decree
of the Court of Chancery is erroneous and
should be set aside for the following reasons:

1. Defendant was thereby adjudged guilty of
gross inattention and gross negligence in the
performance of his duties as a director of com-
plainant. (Case, p. 20, 1. 33-37.)

2. Complainant’s financial loss of $5,193.90
was thereby adjudged to have been suffered by
reason of defendant’s gross inattention and
gross negligence in the performance of his

duties as a director of complainant. (Case, p.
20, 1. 37-40).

3. Defendant was thereby ordered to pay to
complainant the sum of $5,193.90 with lawful
interest thereon from the date of said decree,

and the taxed costs of suit. (Case, p. 21, 1L
1-12)

4. There is not sufficient evidence to adjudge
the defendant guilty of gross inattention or
gross negligence in the performance of his
duties as a director of complainant.
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5. There is not sufficient evidence to adjudge
the defendant guilty of any inattention or any
negligence in the performance of his duties as
a director of complainant.

6. If the defendant is guilty of any inah
tention whatever, or any negligence whatever in
the- performance of his duties as a director of
complainant, neither such inattention nor such
negligence was the proximate cause of com-
painant’s financial loss.

7. There is no evidence that complainant’s
financial loss was caused or suffered by reason
of any inattention or negligence or fraud on
the part of the defendant.

8. The damages suffered by complainant and
chargeable by said decree to the defendant, are
not shown to be the natural and proximate ef-
fects of his delinquency.

9. The evidence shows that the rascality of
Crocker and not any inattention or negligence
on the part of defendant, was the proximate
cause of complainant’s financial loss.

10. Complainant’s bill of complaint should
have been dismissed with costs.

Argument.

SOUTH ORANGE LOAN.

On October 10, 1912, one Louis Wagner ap-
plied to complainant for a loan of $7,000 upon
the South Orange property (case, p. 83, Ex.
C. 1). The defendant and two other directors
were on the inspection committee at that time
(case, p. 84, 11. 16-17). The defendant inspected
the property and at the meeting of complain-
ant’s directors on October 25, 1912, recom-
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mended: that a loan. of $5,000 be granted upon
the bond of Louis Wagner secured by a mort-
oage on the South Orange property (case, p.
41, 11 14-15).. The inspection report was signed
by the defendant alone (case, p. 69, 1. 31; p.
84, 1. 19-20; p. 53, 1. 35-37). No money was
ever loaned upon this application.

Six months later at a directors” meeting held
April 25, 1913, when the defendant was absent,
a loan of $5,000 upon this same property was
oranted to one Arthur Sims (case, p. 42, 1L
99.31; p. 55, 1. 23-36). The defendant had no
knowledge of the loan (case, p. 77, 1. 30-38),
and had never even heard of Sims. (Case, p. 69,
1. 37-38; p. 76, 1L 26-29.)

PART L
Complainant failed to prove that defend-

ant had any knowledge that the Wagner
application for a loan was to be secured by
a mortgage upon property already mortgaged
to the Loehnberg estate.

When defendant made his inspection upon
the Wagner application, he had no knowledge
that the property was eneumbered by a mort-
gage held by the Loehnberg estate. The testi-
mony (case, p. 69, 1. 39-40; p. 70, 1. 1-13) is as
follows:

“Q (By the Court.) Did you know at
the time you went up to look at the property
offered by Wagner that you had a mort-
gage on it as executor of the Loehnberg
estate? A I did mnot. The Loehnberg
estate, we had about thirty or forty mort-
gages scattered around, six or seven 1n
South Orange; I was also appraising prop-
erty for another estate, and also appraised
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property for the Hearthstone Building and
Loan Association; it was impossible for
me to remember; at the time there I did not
recall that we had a mortgage on that prop-
erty at that time.”

The Wagner application was dated October
10, 1912. (Case, p. 83, 1. 9, Ex. C. 1.)

The mortgage held by the Loehnberg estate
was made by people named Daly on October 11,
1909 (case, p. 100, 1. 18-30, Ex. C. 7), three
years before the Wagner application was even
filed. The defendant was inspecting about fifty
or sixty properties a year (case, p. 72, 1. 35-36)
and we submit that it is impossible for a man
holding numerous mortgages, and constantly ap-
praising properties, to remember each property
covered by one of his mortgages. As the Court
at the hearing (case, p. 81, 1L 18-27) said:

“Are you going to argue with me that a
director of a building and loan association
is bound to be familiar with a mortgage
held by that association! It is impossible.
I have represented five or six building and
loan associations in my time, holding thou-
sands of mortgages; to be familiar with
those mortgages would be an impossibility.”

No Warning in Street Numbers on Wagner
Application.

The defendant testified that he was not
familiar with the street numbers of the mort-
gages held by the Loehnberg estate (case, p. 73,
1 2). The mortgage interest was collected
through and the insurance, placed by Crocker
(case, p. 73, L. 1), the estate’s legal adviser (case,
p. 82, 1. 19-20), who in remitting to the execu-
tors would refer only to the name and date of
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collection, but not to the street numbers covered
(case, p, 73, 11. 2426). The books of the estate
in which the interest credits were entered, re-
ferred only to the names of the mortgagors
and the dates of the mortgage; not the street
numbers (case, p. 73, 1L 31-32). The mortgages
themselves were described by survey (case, p.
70, 11. 20-21), and not by street numbers.

No Warning in the Name Wagner.

The mortgage held by the Loehnberg estate
was in the name of Daly, not Wagner. There
was nothing in the name, Wagner, to put the
defendant on his guard.

We submit that the complainant failed to
prove either by admissions or otherwise any
knowledge on the part of defendant that the
property inspected by him upon the Wagner ap-
plication was already encumbered by a mortgage
to the Loehnberg estate, and which knowledge
the defendant denied (case, p. 69, 1. 39-40; p.
70, 1L 1-2). The complainant merely insists
that he ought to have remembered one particu-
lar piece of property in South Orange, where
the Loehnberg estate held 6 or 7 mortgages
(case, p. 70, 1. 4-5), he not having seen the
same for over three years— and there is no
testimony to the contrary— he a man inspecting
about fifty or sixty properties a year (case, p.
72, 11. 35-36). We submit that to charge the
defendant with knowledge under such circum-
stances would be unreasonable.



I 8

PART IL

Complainant failed to prove that defend-
ant had any knowledge that the Sims' ap-
plication for a loan was to be secured by
a mortgage upon property already mortgaged
to the Loehnberg estate.

It developed that without the knowledge of
defendant (case, p. 69, 1. 37-38; p. 76, 1L 26-28)
a new application for a loan upon this same
property, dated October 10, 1912 (case, p. 86,
I. 8 Ex. C. 4), the date of the Wagner applica-
tion (case, p. 83, 1. 10, Ex. C. 1), was made by
one Sims (case, p. 87, 1. 9, Ex. C. 4). A new
inspection committee was apparently appointed
to investigate this application; one of whom was
the defendant though he was neyer informed of
his appointment and never even heard of the
Sims application (case, p. 69, 1. 37-38; p. 76,
II. 26-28). The complainant did not prove that
defendant was informed of his appointment,
and in fact Mr. Theodore Keer, its president
(case, p. 62, 1. 32-35), who appointed the in-
spection committees (case, p. 53, 1. 40; p. 54,
11. 1-2), testified on direct examination, that
he had never had any conversation with the
defendant about the Sims loan (case, p. 63, 1.
36-37).

Mr. Keer and Mr. Schultz, the other members
of the new committee, inspected the property
(case, p. 63, 1. 38-40) and signed the inspection
report recommending a loan of $5,000 upon the
bond of Sims, secured by a mortgage upon the
South Orange property (case, p. 86, 1. 1-11;
p- 87, 1L 18-21, Ex. C. 4). Subsequently the
complainant granted the loan (case, p. 42, 1.
22-31; p. 55, 1. 23-36) which the defendant never
heard of (case, p. 69, 1. 37-38; p. 76, 1L 26-28)
and of course never recommended.



COMPLAINANT’S MINUTES. , ,

The complainant endeavored to charge the de- >
fendant with knowledge of the Sims loan by
reading’ into the record minutes of various
meetings of the associatioil T.he first minutes
referred to’ related to the meeting of October
25 1912, at which it. was.stated the defendant
was present (case, p. 41, 1. 3-4). They .are as
follows :

“ Referring to application for loan by
Louis Wagner of Brooklyn, New York, for
a loan of $7,000 on property 60-62. south
side of Second street, South .Orange, on
which only one of the committee, to report
was Frank Schwarzwaelder, who recom-
mended a loan of $5,000,:it was on motion
of Mr. Schwarzwaelder, .seconded by Dr.
Richman, ordered that the committee, Frank
M. Schultz, George M. King and-Frank
Schwarzwaelder, be' continued and that-they
make their report to the officers, who* are to
havé power to grant loan if! satisfactory*
report is made.” (Case,"p. 41, 1L 10-22.)

In other words, the report signed by the de-
fendant alone was not satisfactory. Complain-
ant could not grant a loan unless a majority
of thé inspection committee reported favorably
thereon (case, p. 76, Ik 11-14). The other, mem-
bers of the committee.never signed the report
recommending .the Wagner loan (case, p. 75, 1L
25; p. 84, 1. 18-20, Ex. .CL 1), and no money
was ever paid out by complainant thereon (case,
p.- 69, 11. 34-36). The defendant testified that
he never heard of that loan again. (Case, p. 69,
1L 32-33:}:.
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A New Inspection Committee is Appointed.

The next reference to its minutes was to those
of the meeting of February 28, 1913, at which
the defendant was alleged to have been present
(casé, p. 41, 11. 36-39). They are as follows:

“ Referring to application of Louis
Wagner for loan of $7,000 on property 60
and 62 Second street, it is ordered that
the officers be empowered to grant such
amount of the above loan as shall be unani-
mously recommended by all the following
committee: Frank Schwarzwaelder, Frank
M. Schultz, Theodore F. Keer.” (Case, p.
41, 1L 25-32.)

There is certainly nothing in these minutes to
charge the defendant with knowledge that a loan
had been recommended to Wagner by either of
the other inspectors, on this new committee.
Nor do they seem to indicate that the applica-
tion filed by Sims was then pending, though the
Sims application is dated October 10, 1912
(case, p. 86, 1. 8, Ex. C. 4).

If the foregoing minutes correctly stated the
modus opermidi, Schwarzwaelder as a matter of
law knew the loan could not be granted with-
out the unanimous recommendation of the com-
mittee. That was never granted. Schwarz-
waelder alone recommended a loan to Wagner
(case, p. 84, 1L 18-19; p. 69, 1. 30-31) while the
other two gentlemen only recommended a loan
to Sims (case, p. 87, 1. 18-20, Ex. C. 4).

Complaina/nt’s Minutes Are Inaccurate.

The next reference to complainant’s minutes
related to the meeting of March 28, 1913, at
which defendant was alleged to have been ab-
sent (case, p. 42, 1. 7-8). They are as follows:
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“ 0il motion *of Dr. Richman, seconded
by Mr. Merklinger, report nf Committee was
received and loam granted. All the com-
mittee, Frank M. Schultz, Theodore F.
Keen and Frank Soliwarzwaelder recom-
mended that a loan of $5,000 be granted to
Louie Wagner on property 60 and *62 Sec-
ond street, South Orange.” (Oase, p. 42,
I. 9-16.)

We submit that these minutes are not true.
Complainant’s own exhibits show that only
Sehwarzwaelder recommended the Wagner loan
(icase, p. 84, 1. 18-19, Ex. C. 1), while Mr. Keer
and Mr. Schultz recommended only the Sims
loan «(case, p. 87, 11. 18-20, Ex. C. 4), which latter
the defendant never recommended. Were it
otherwise, another certificate should and would
have been introduced showing the recommenda-
tion of Mr. Keer and Mr. Schultz of a loan to
Wagner, but they never recommended such.
Mr. Keer testified that he and Mr. Schultz in-
spected the property (case, p. 63, 1. 39-40) and
that he believed he approved of the South
Orange loan, namely, the Sims loan. (Case, p.
87, 1. 19, Ex. C. 4.)

Neither he nor any other witness testified
that the loan on the bond of Wagner was
clandestinely approved or recommended by
himself or Mr. Schultz. They recommended the
loan to Sims (case, p. 87, 1L 18-20, Ex. C. 4).
Without the recommendation of a majority of
the inspection committee, a loan could never be
granted (case, p. 76, 1. 11-14), and so far as
the Wagner application is concerned, could not
be granted without the unanimous recommenda-
tion of the following committee: “ Frank
Sehwarzwaelder, Frank M. Schultz, Theodore F.
Keer.” (Case, p. 41, 11. 30-33).



The next reference by complainant to its
minute book was regarding the meeting of
April 25, 1913, when it was alleged the defend-
ant was not present (case, p. 42, 11. 20-21). The
following was read from the minutes of that
meeting:

“ Referring to application for loan by
Louis Wagner, Brooklyn, N. Y., to whom a
loan of $5,000 was granted on property 62
south side of Second street, South Orange,
N. Ji, Mr. Wagner having sold the prop-
erty to A. Sims and all of the committee,
Mr. Frank Schultz and Mr. F. Keer, Frank
Schwarzwaelder, report in favor of loan of
$5,000 to A. Sims on property 62 south
side of Second street, South Orange, N. J.,
it was on motion of Mr. Merklinger, sec-
onded by Mr. Stone, ordered, that the com-
mittee recommendations be received and
granted.” (Case, p. 42, 1. 22-31; p. 55, 1l
23-36).

For the first time Sims’ name now is men-
tioned in complainant’s ‘minutes, which to say
the least, if any reliance whatever is to be
placed upon them, is most extraordinary. The
Sims’ application is dated October 10, 1912,
(case, p. 86, 1. 8, Ex. C. 4); the same date as
the Wagner application (case, p. 83, 1L 10, Ex. C.
1). It was the only application recommended
and signed by Mr. Keer and Mr. Schultz, and
was falsely mentioned in the minutes of the
meeting of March 28th, 1913, from which de-
fendant was absent (case, p. 42, 1. 7-8), as a
recommendation of a loan to Wagner. These
gentlemen never recommended a loan to Wag-
ner.

The above minutes of the meeting of April
25, 1913, are absolutely false so far as saying
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that the defendant Schwarzwaelder recom-
mended this loan to Sims. He did not. He
testified that he had never even heard of Sims
(case, p. 69, 1L 37-38; p. 76, 11. 26-28). Further
than that, his testimony is corroborated by the
recommendation endorsed upon the Sims appli-
cation, which was offered in evidence by com-
plainant (case, p. 87, 1. 12-20, Ex. C. 4). It
is as follows:

“We have examined the property within
described, and value it as follows: Land,
$1,500. Buildings, $5,500, and recommend
that a loan of $5,000 be granted.

Committee appointed— Frank M. Schultz,
Theodore Keer, Frank Schwarzwaelder.

(Signed) FRANK M. SCHULTZ,
THEO. F. KEER,
Committee

The inaccuracy of these minutes is again
illustrated by the abstract of title to the prem-
ises, stipulated by counsel of the parties to
this suit to be correct (case, pp. 97-103, Ex. C.
7). According to the abstract, Louis Wagner
not only did not convey to Sims, as stated in
the minutes, but never even owned the premises
at all. At the time both the Sims and Wagner
applications were made, Crocker was the record
owner, and he, not Wagner, subsequently con-
veyed to Sims. (Case, p. 101, 11. 10-20, Ex. C. 7.)

The Sims loan has not yet been brought to
the attention of the defendant, who was absent
from the only meeting at which Sims’ name ap-
pears to have been mentioned. (Case, p. 42, 1L

21-22)
We now come to the next and last reference
by complainant to its minutes, those of the

meeting of May 23, 1913, where defendant was
alleged to have-been present (case, p. 42, 1L 36-



37), and by which complainant attempts to
charge defendant with knowledge that the Sims
loan had been granted. They are as follows1
“ Motion duly made and seconded the
minutes of last meeting were approved, a

special meeting, were approved.”” (Case, p.
42, 1. 40; p. 43, 1. 1-3).

There is no evidence that the minutes of the
“last meeting” were read. Either they were
not read or the defendant was absent from this
meeting, for he never remembered hearing of
Sims (case, p. 69, 11. 37-38; p. 76, 11. 26-28). In
cross examination (case, p. 78, 1. 30-40), the de-
fendant’s testimony was as follows:

“Q Were you at the meeting where the
minutes were approved granting the mort-
gage to Mr. Sims? A Not to my knowl-
edge; it is pretty hard to tell from that
book whether I was present at any meet-
ing, because he had me present at. a num-
ber of meetings; I called his attention to it
when I was not present.

Q Were they ever changed? A I don’t
know whether they were changed or not;

he said he must have got it wrong on the
books.”

This testimony was not denied by complain-
ant. In fact the complainant’s secretary, Mr.
Ferdinand Moeller, testified on cross examina-
tion, that at different times they would have
difficulty in getting a quorum (case, p. 52, 1.
23-25), and in reply to the question: “ And at*
those times you have sometimes had people
present who were not actually there, haven’t
you?” circuitously said:

“We have called up people and asked
them whether we could count them present,
whether we could start the meeting until
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they got there; we have done that with Dr.
IRichinan and others who would often have

late office hours on account of their
practice.” (Case, p. 52, 1. 28-33).

Can minutes kept in that loose manner, un-
authenticated by corroborative testimony, be re-
lied upon? Especially as to those present at
the meetings? Further than that, the secre-
tary did not always keep the minutes (case, p.
52, 1. 17-22) and when he did, his usual custom
was to make some notes, and sometime subse-
quent to the meeting to dictate the minutes to
a stenographer (case, p. 40, 1L 9-20). Can such
secondary evidence in any way be relied upon to
charge the defendant with gross negligence?
By that alone does the complainant seek to
charge defendant with knowledge of the grant-
ing of the Sims loan. On that evidence alone
did the court below charge the defendant with
such gross negligence as to make him liable for
complainant’s loss, directly caused by Crocker’s
rascality; for without establishing fraud or
gross negligence, or misuser on the part of the
defendant, he cannot be held responsible for
complainant’s loss. Citizens’ Building Associa-
tion v. Coriell, 34 N. J. Eq. 383, 392, and au-
thorities therein cited; and see Briggs v. Spout*
ding, 141 U. S. 132.

Defendant Is Not Chargeable with Knowledge
of Prior Mortgage held by the Loehnberg
Estate.

Assuming that defendant was present at the
meeting of May 23, 1913, which he thinks he
was not (case, p. 78, 1L 30-32); assuming that
the minutes of the previous meeting of April
25, 1913, were then actually read, which they
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probably were not; assuming that defendant had
actual knowledge of the granting of the Sims
loan, which he denied ever hearing of (case, p.
69, 1. 37-38, p. 76, 1. 26-28); assuming that he
was informed that the loan to Sims was upon
the property mentioned in the Wagner applica-
tion, how could he be chargeable with knowl-
edge that the property mortgaged by Sims was
already encumbered by a mortgage to the Loehn-
berg estate, when he was ignorant of the fact
that the property on the Wagner application
was so mortgaged? How could the name of Sims
possibly warn him, when the mortgage to the

Loehnberg estate was made by people named
Daly?

Nor Is He Chargeable as a Matter of Law with
Knowledge of the Prior Mortgage.

If he were actually informed of the granting
of the loan, as complainant contends, his silence
would conclusively show one of two things;
either that he was himself guilty of fraud, of
which there is no evidence and no finding, or
that, as he testified, he did not remember that
the Loehnberg estate held a prior mortgage
upon the premises. And there was no evidence
that he did so remember. On the other hand he
denied having any recollection that the Loehn-
berg estate held a prior mortgage upon the
South Orange property. (Case, p. 69, 11. 38-40, p.
70, 1. 1-2.)

In Ashury Park Building and Loan Ass’n v.
Shepherd, et al., 50 Atl. Rep. 65, Vice Chancel-
lor- Stevens, at page 66, said:

“The proof is that about a year prior
thereto Mr. Winsor, who was secretary of
the association, had had, in his character
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of president of the Asbury Park and
Ocean Grove Bank, an interview with
'Charles L. Shepherd, in which the ex-
istence of the mortgage was made known to
him. The proof is further that the loan
was approved by the board of directors
of which Mr. Winsor was one; for the min-
utes show that he voted at the directors’
meeting in favor of the loan. Mr. Winsor *s
only connection with the loan was this vote,
and his attestation of the president’s order

for payment, Blit it is not shown that the
interview had with Charles L. Shepherd in
the preceding year was present to Winsor’s
mind either when he voted or when he at-
tested the order. * * * There is no

doubt whatever that, where the informa-
tion, acquired in the course of a previous
transaction to which the corporation is a
stranger, is not present to the director’s
mind, it does not affect the company. Hence
it must be held in this case that the asso-
ciation is not affected with notice.”

We submit that as a eorollary to the above
statement of law it must be shown that the de-
fendant actually remembered that the Loehn-
berg estate held a prior lien upon the premises.

In Hallmark's Case, 9 Ch. Div. 332, Sir George
Jessell said:

“ It is contended that Hallmark, being a
director, must be taken to have known the
contents of all the books and documents of
the company, and so to have known that
his name was on the register of shares for
fifty shares. But he swears that in fact he
did not know that any shares had been allotted
to him. Is knowledge to be imputed to him
under any rule of law? As a matter of
fact, no one can suppose that a director of
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a company knows everything which is en-
tered in the books, and I see no reason why
knowledge should be imputed to him which
he does not possess in fact.”

Unless as a matter of law he can be charge-
able with remembering every property he has
ever inspected, and remembering every mort-
gage he has ever held— and he has inspected
numerous properties, and held many mortgages
— we submit that he cannot be held chargeable
with remembering any particular property or
mortgage. There could be no such determina-
tion without a set standard of mentality.

PART III

It was not any negligence of the defend-
ant, but the rascality of Crocker, the com-
plainant’s solicitor, that caused the loss to
complainant.

The complainant (case, p. 60, 1L 31-36), as
well as the defendant (case, p. 82, 11. 16-20), had
imnlicit faith in Roland D. Crocker, the com-
plainant’s duly appointed solicitor (case, p. 47,
11. 28-30), and the authorities cited in the con-
clusions of the court below, all recognize that
directors cannot be held responsible for a mis-
take in judgment.

Duty of Solicitor to Investigate Title.

It is the duty of the solicitor and not of the
directors, or inspection committee, to search the
title to property offered as security for loans.
If the same is reported by the solicitor to be
defective, then the directors should decline to



19

grant the loan. As Chancellor Runyon in Conk-
lin v. Peoples Building and Loan Association,
41 N. J. E. 20, at page 23, said:
i‘But, obviously* the board of directors
must be permitted to decline to lend the
money of the association upon property
when they are advised by their counsel that
the title thereto is bad or defective. They
are to be commended for acting upon the
advice of their counsel.”

The testimony of Mr. Keer (case, p. 64, 1L
15-20) was as follows:

“Q. (By the Court.) There is no duty

on that committee to investigate title or

anything of that kind? A. None whatever.

Cross examination by Mr. Child.

“Q. Who was it that investigated your
titles for you? A. Mr. Crocker, as far as
I know.”’

Further than the testimony of Mr. Keer, com-
plainant’s president (case, p. 62, 1L 32-35), Ar-
ticle VIII. of Complainant’s Constitution, set
forth in Exhibit C. 6 (case, p. 90, 1. 1-30) pro-
vides as follows:

“The Board of Directors shall appoint
a Solicitor for the Association, who shall
examine all title deeds and make the nec-
essary searches for ascertaining the title
of all property offered to this Association,
as mortgage security, and give his opinion
thereon. He shall prepare all bonds, mort-
gages, agreements and all other writings
to be taken or given by this Association in
the course of its business. He shall also
transact all other law business of this As-
sociation whenever required, for which he
shall receive a fair compensation. His
charge for fees and disbursements in mak-
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ing searches, recording and proving papers,
for preparing all mortgages and other writ-
ten instruments, and for examining papers,
titles and other matters, shall be borne by
the party applying for the loan. In all
disputes as to the amount of his charges,
the same shall be determined by the di-
rectors.

“ The Solicitor shall give a bond for the
honest and faithful performance of his du-
ties, and the amount of said bond shall be
designated by the Board of Directors.”

This was offered in evidence by complainant
which must be bound by it.

Defendant’s Right to Rely upon the Integrity
of Complainant’s Solicitor.

Even if the defendant when inspecting the
property upon the Wagner application had
known that the Loehnberg estate held a mort-
gage thereon, and he denies such knowledge
(case, p. 69, 1L 39-40; p. 70, 1. 1-2), would he
not be justified in believing that the estate mort-
gage would be paid off before a loan would be
granted by the complainant or the money paid
over? No loan was ever made upon the Wag-
ner application, and he never heard of the Sims
loan (case, p. 69, II. 37-38; p. 76, 1L 26-28).
Like the other directors, had he not the right
at that time to rely upon Crocker, the complain-
ant’s duly appointed solicitor (case, p. 47, 1L 28-
30) to properly search the title and honestly ad-
vise the complainant thereon before any loan
could or would be made ‘by the association?
Had he any reason to believe that Crocker was
dishonest, a man whose reputation had never
been questioned (case, p. 60, 1. 31-35), and in
whom the complainant (case, p. 60, 1L 35-36)
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as well as himself (case, p. 82, 11. 16-21), had
implicit confidence!

As was said by Mr. Chief Justice Fuller in
Briggs v. Spaulding, 141 U. S. 132; 11 Sup. Ct.
Reporter 924 at page 934 of the latter report:

“ Certainly it cannot be laid down as a
rule that there is an invariable presumption
of rascality as to one’s agents in business
transactions, and that the degree of watch-
fulness must be proportioned to that pre-
sumption. ‘I know of no law,” said Vice-
Chancellor McCoun, in Scott v. Depeyster, 1
Edw. Ch. 513, ‘which requires the president
or directors of any moneyed institution to
adopt a system of espionage in relation to
their secretary or cashier or any subordi-
nate agent, or to set a watch upon all their
actions. While engaged in the performance
of the general duties of their station, they
must be supposed to act honestly until the
contrary appears; and the law does not re-
quire their employers to entertain jealousies
and suspicious without some apparenf rea-

”»

son.

The law is clear on the point that directors
of a building and loan association have the right
to rely upon their solicitor to pass upon the title
to premises offered as security for loans.

Thornton and BlacJdedge on Building and
Loan Associations, in speaking of the liability
of directors for losses to the association, at
page 111 of Section 110, says:

“They may properly rely upon the advice
of their attorney on the legality of the mort-
gage, and if he were derelict in his duty in
that matter and they were ignorant of it,
they are not chargeable with losses resulting
from his dereliction.”
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In Citizens’ Building Association v. Coriell,
34 N. J. Eq., 383, Chancellor Runyon, referring
to the directors of the building and loan as-
sociation, at page 394, said:

“ They properly relied on the knowledge
and attention of the solicitor for the legal-
ity of the mortgages. If he was derelict in
his duty in that matter, and they were ig-
norant of it, they are not chargeable. * * *
It is enough to say that, if the property is
insufficient security” (there being a prior
mortgage) “ and the necessity for this loan
arose from neglect, it was the neglect, not
of the directors, but of the solicitor/’

Crocker’s Rascality.

Crocker forged a discharge pf the Daly mort-
gage held by the Loehnberg estate (case, p. 38,
1. 16-20) and continued paying the interest
thereon to the executors (case, p. 73, 1 1).
Haying so done, he falsely advised complainant
as to the title of the property which up to April
1st, 1913, when he conveyed to Sims, wag in his
own name (case, p. 100, 1. 30-40; p. 101, 11. 1-19,
Ex. Q. 7), and falsely certified that the Sims
mortgage was a just and valid lien thereon.
Cpinplaipant offered his certificate in evidence
case, p. 113, 1L 24-40). It is as follows:

“State of New Jersey,

County of Essex.

I hereby certify that I have for Four
Corners Building and Loan Association
searched the title to the premises described
in mortgage of Arthur M. Sims to Four
Corners Building and Loan Association,
Newark, New Jersey, recorded in Book 1-31
of Mortgages for Essex County, on pages
388, etc., and find that the said mortgage



is a first and valid lien on the premises
therein described.

Dated, Jnly 10, 1913.

ROLAND D. CROCKER,
Attorney-at-Law. -

Complainant's Reliance on Crocker's False
Certificate.

It was not any negligence on the part of de-
fendant, but the rascality of Crocker that caused
complainant’s loss. That false certificate was
the direct cause, not the defendant’s negligence,
if any there was, which cannot even be’ consid-
ered a remote cause.

PART 1V.

Damages chargeable to a wrongdoer must
be shown to be the natural and proximate
effects of his delinquency.

There is no evidence whatever that any feas-
ance or nonfeasance on the part of defendant
was the direct or proximate cause of complain-
ant’s loss. On the other hand there is evidence
that complainant’s loss was the direct result of
Crocker’s fraud.

Mr. Keer, the president of complainant (case,
p. 62, 1. 32-35), testified that there was no duty
whatever on the part of the inspection commit-
tee to investigate title. (Case, p. 64, 1L 15-17.)

He testified that so far as he knew Mr. Crock-

er investigated the titles for complainant. (Case,
p. 64, 1. 19-20.)

As a matter of law, directors of building and
loan associations have the right to rely upon
counsel as to the validity of titles offered as
security or the legality of mortgages accepted.

Citizens' Building Association v. Coriell,
34 N. J. E. 383, 394.
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Article VIII of complainant’s constitution off-
ered in evidence and quoted at page 19, supra,
provides that the solicitor shall examine the title
to all properties offered as securities for loans
and give his opinion thereon. Crocker gave his
opinion on the title of the property mortgaged
to Sims. It was offered in evidence (case, p.
113; 11. 24-40, Ex. C. 1), and is as follows:

“State of New Jersey,

County of Essex.

I hereby certify that I have for Four Cor-
ners Building and Loan Association searched
the title to the premises described in mort-
gage of Arthur M. Sims to Four Comers
Building and Loan Association, Newark,
New Jersey, recorded in Book 1-31 of Mort-
gages for Essex County, on pages 388, etc.,
and find that the said mortgage is a first
and valid lien on the premises therein de-
scribed.

Dated, July 10, 1913.

BOLAND D. CBOCKEK,
Attorney at Law.”’

Without this opinion the complainant would
not have passed the loan. Under its constitution,
by which its members are bound, and upon which
they have the right to rely, investigation of titles
offered as security for loans was the solicitor’s
duty. An entirely different situation would have
arisen if Crocker had reported the title bad and
Schwarzwaelder had then induced the association
to make the loan, but such is not the fact.
Crocker forged a discharge of the Daly mort-
gage and then certified to complainant that the
Sims mortgage was a first and valid Hen. It
was Crocker’s fraad and dereliction of duty that
caused complainant's loss.
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In Wiley v. West Jersey R. R. C o 44 N. J. L.
247, which was an action against the railroad
for a fire alleged to have been communicated
from an engine of the defendant, the negligence
of a third party for failing to extinguish the fire
was interposed as a defense. Dixon, J., deliver-
ing the opinion of the Supreme Court, at page
251, said:

“The rule of law requires that the dam-
ages chargeable to a wrong-doer must be
shown to be the natural and proximate ef-
fects of his delinquency. The term ‘natur-
al* imports that they are such as might rea-
sonably have been foreseen, such as occur in
an ordinary state of things; the term ‘prox-
imate’ indicates that there must be no other
culpable and efficient agency intervening be-
tween the defendant’s dereliction and the
loss. Cuff v. Newark & New York R. R.
Co.,, 6 Vroom 17; D. L. & W. R. R. Co. r.
Salmon, 10 Vroom 299. Now, the spread of
the fire was a natural result of its kindling,
and the failure to extinguish it was not, in
any just sense, an efficient cause of its
spreading; it was merely the absence cf pre-
vention. Although that failure might be
culpable, yet it neither added to the orig-
inal force nor gave it new direction, and
hence, in tracing back the line of causation,
it would not be noticed as a potent agency.
The nearest culpable cause was the escape
of the spark from the engine. Hence on
this point the defendant has not been in-
jured.”

In Styles v. Long Co., 70 N. J. L. 301, Mr.
Justice Swayze, delivering the opinion of this
Honorable Court, at page 303, says:

“It is, I think, safe to say that there

; is no right of action where the duty of an-
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other person to exercise care intervenes be-
tween the meglect of the defemdant and the
imjury of the plamtiff. * * *

“‘In a ease where the duty to the plaintiff
rests, in the first instance, upon some one
not the defemdant, and the plaintiff is in-
inred by a faiture to perform that duty, the
proximate cause of the injury is the failure -
of the one who is under a duty immediateiy
to the plaintaft."”

Even if the defendant, at the time of inspect-
ing the property for a loan to Wagner, had
thought the Loehnherg estate held a mortgage
thereon, he knew that the title must first be
passed upon by the solicitor of the association.
That was the solicitor’s duty in the first in-
stance, and to exercise care in so doing.

In Davis v. Walliams (Ind.), 31 N. E. Rep. 204,
Reinhard, J., at page 205, says:

““It is not every tortious act that makes
the perpetrator hiable in damages if injury
oceurs, even if sueh injury is, in some sense,
produeed or influenced by it. If in any such
case some other power of force, beyond the
conirol of the original actor, may be justly
sald to constitute the more direct cause, and
the result followinz the primary eause was
extraordinery, unasual, or unnatural, anl
the consequences for which damages arc
elaimed were not such as might have been
reasonably anticipated, the first cause will
be congidered too remote to be taken in law
as the proximate or efficient one.”

In Warwick v. Huichinson, 45 N. J. L. 61, Mr.
Justice Depue, in delivering the opinion of the
Supreme Court, at page 65, said:

““It is a fundamental principle of law, ap-
plicable alike to breaches of contract of this
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description and to torts, that in order to
found a right of action there must be a
wrongful act done and a loss resulting from
that wrongful act; the wrongful act must be
the act of the defendant, and the injury
suffered by the plaintiff must be the natural
and not merely a remote consequence of the
defendant’s act. The wrong done and the
injury sustained must bear to each other
the relation of cause and effect; and the
damages, whether they arise from withhold-
ing a legal right or the breach_of a legal
duty, to be recoverable, must be the natural
and proximate consequence of the act com-
plained of.” (Citing authorities.)

In Cuff, Administratrix v. Newark and New
York R. R. Co., et al.,, 35 N. J. L. 18, Mr. Justice
Depue, speaking for the Supreme Court, at page
30, said:

“ The general rule is, that the damage to
be recovered must be the natuial and prox-
imate consequence of the act complained of.
2 Greenl. Ev. Sec. 256. ‘It is not enough
if it be the natural consequence; it must be
both natural and proxim atePer Byles. J.,
in Richardson v. Dunn, 8 C. B. N. S. 665.
To maintain an action for special damages,
they must be the legal and natural conse-
quences arising from the tort, and not from
the wrongful act of a third party remotely
induced thereby. Crain v. Petree, 6 Hill 522,
It is true that where the injury results from
the negligence of several persons, dif-
fering only in degree, each will be held re-
sponsible for the entire damages resulting
therefrom; but where the injury immediate-
ly results from the act of one of the parties,
the other, though blamable, cannot be held’
liable for it, unless his conduct is so con-
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nected with* the act oh the former, that- it
may; be said do have ,beerr the cause of it.
Cases -may be stated where the wrongful
conduct of one perso» affords the oppoijun-
ity or occasion -for the illegal act of .another,
or for a» injury from .other causes. In. such
cases},-the ‘injury* is too remote', to sustain
an action for the recovery of damages. Pre.

In Guinn, Admblistrdtor, Delaware and At-
lantic Téléphoné, Co., 72 N. JYL7278, Hr. 'Justice
Swayze;’delivering the opinion of this Honorable
Court,"Bays": ™

“The general nile/is that a person is?
liable for those’ results of his negligence
which are reasonably'to-be anticipated.”

In other.words,.if A deposited a heap oh coal
in his yard near the wooden boundary .fence of
C, arid B, a stranger comes into the yard and
intentionally sets, fire to the coal, the fire
spreads, 'sets fire to the fence and thence
spreads and sets fire to the house of C.

Can .it be said the act of “leaving the coal, near.’
the fence was,the proximate icause of the loss!
to C?

In RhadW. Duquesne LightiCo\ (Pa.), 100 Atl.
Rep. 262, where A left an' automribile on an in--
cline with the brakes set and they were released
by B,«al!stranger* and C, 'a-traveler, was run over
by the automobile* A wris held not liable'for the
injury to C 'because his act although negligent,
was not the proximate cause of thé injury-to C.

In Briggs y, Spaulding, et .al., 141 U.. S. 132
11 Sup. Ct. Reporter 924,. the receiver: of a
national bank had filed- a bill in equity against
certain of its directors* for damages, alleged to
have been sustained by reason of their.not.hav-t
ing diligently* performed the iduties involved-
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upon them by the National Banking Act. The
Court heM, that the defendants were not liable
for losses through mismanagement on the
ground of negligence in that they did not [as
required by the Act] within ninety days after
they became directors, compel the board to make
a thorough investigation of the books and con-
ditions of the bank, and that, even though a con-
siderable part of the loss might have been pre-
vented thereby.

Mr. Chief Justice Fuller, delivering the opin-
ion of the Court at page 930 of 11 Sup. Ct. Re-
porter, said :

“ Treated as a cause of action in favor of
the corporation, a liability of this kind
should not lightly be imposed in the ab-
sence of any element of positive misfeas-
ance, and solely upon the ground of passive
negligence; and it must be made to appear
that the losses for which defendants are re-

quired to respond were the natural and neces-
sary consequence of omission on their part.”

In thé case now before the Court, even if it
could be. held that Schwarzwaelder was negligent
at the time of his inspection of the South Orange
property, in not remembering the fact that the
Daly mortgage was a lien on the premises and
was negligent in not reporting that fact to com-
plainant, can it be said that defendant’s non-
feasance in that regard was the proximate cause
of complainant’s loss; when Crocker, whose legal
duty it was to pass upon the validity of the
title to the premises, first forged a discharge
of the Daly mortgage and then wilfully, malici-

ously and falsely reported that the title was
clear?

We respectfully submit that if the defendant
can be found to have been negligent in any re-
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sped; his negligence in no way caused complain-
ant’s Loss. Complainant’s president admits
(case, p. 645 1. 19-20) it is, and its constitution
declares that it shall foe the duty of its solicitor
to investigate the titles of premises offered as
security for loans. Directors of building and
loan associations have the right to rely upon the
advice of counsel in respect thereto. Citizens’
Building Association v. CoHell, 34 N. J. Eq.
383,394. To pass upon the title is the solicitor*«
diff-y in the first instance, and we subnut that the
solicitor’s dereliction in that respect was the
natural and proximate cause of complainant’s

los£.

EAST ORANGE LOAN.

Exhibit C. 5 (case, p. 87, 1. 27-40; p. 88, 1L
1-40; p. 89, 1l. 1-11), was an undated application
apparently signed by one Albert B. Aschenbach
for a loan upon a property described therein as
follows:

“ Location No, oh west side of North
Eighteenth street, East Orange, N, J,, being
known as lot 18 and part of lot 17, on ‘Map
of Ampere Section of property of the East
Orange and Ampere Land Co., Blk, 190

”»

The following is endorsed on this application:
“We have examined the property within
described, and value it as follows: Land,
$1,650; building, $4,850, and recommend that
a loan of $4,000 be granted.
Committee appointed: William B. Powell,
R. L. Hopkins, Albert Allsopp.

(Signed) WM. B. POWELL,
R. L. HOPKINS,
Committee.”
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The Loehnberg estate held a mortgage made
on or about Dec. 3, 1909, by William H. Daly and
Mabel, his wife, upon the property in East Or-
ange (case, p. 94, 1. 20-31), on which complain-
ant subsequently made a loan presumably upon
the above application. There is no mention of
this application in complainant’s minutes (case,
p. 59, 1. 11-13), whatever, until the meeting of
April 22, 1909 (case, p. 60, 1. 17-21), where it
was alleged that the defendant was present
(case, p. 48, 1. 40). The testimony regarding the
granting of the Aschenbach loan is as follows:

“Q Now, in reference to the Aschenbach
mortgage, that was on a piece of property,
in East Orange, 315 North Eighteenth street,
or South Eighteenth street, I believe, and
turn to your minute book at page 134, what
does the treasurer’s report show— first, who
was present, the date, and who was present,
whether Schwarzwaelder and Crocker were
presentl A They were both present, yes,
and it shows on September 4 payment of
mortgage to Roland D. Crocker, attorney,
account, Aschenbach mortgage, $3,919.”
(Case, p. 47, 1. 31-40; p. 48, 1. 1-2.)

Schwarzwaelder was alleged to have been
present at the meeting when that treasurer’s re-
port was read and the casus belli so far as this
loan is concerned, is because he did not at the
time the treasurer’s report was made, inquire
about that loan to Aschenbach. It must not be
forgotten that the mortgage held by the estate

was made in the name of Daly and not Aschen-
bach.

It is not contended that the defendant was
on the inspection committee, nor that he had any
other information about the application for, or
granting of, the loan than that mentioned in the
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treasurer % report* The court below in its con-
clusion says:

“ Second* With respect to the; East Or-
ange loan, there is nothing in the, minutes
of the board, of directors authorizing the
granting of the loan to Aschenbach on the
property in East Orange. The files merely
show an application signed by Aschenbach,
without date, asking for a loan ©f $4,000;
It bears the name William B. Powell, Rob-
ert. L. Hopkins, as the- committee recom-
mending. it. It contains no description of
the property except ‘Map of Ampere sec-
tion of property of East Orange' Ampere
Loan Company.” In December,, 1909, Will-
iam H* Daly and wife had executed a mort-
gage- to the Loehnberg estate of which de-
fendant was executor, for $4,000. In Sep-
tember” 1910, Albert B. Aschenbach and
wife executed a mortgage to the complain-
ant association for $4,000 upon the same
property. The only reference to this loan is
contained in the minutes of a meeting of
the- board of directors held on September
22, 1910 at which the defendant was present,
at which the treasurer reported a disburse-
ment on September 4 of $3,919 on account
of Aschenbach mortgage-. The defendant
made no inquiries with respect to this pay-
ment. If he had he would have immediately
discovered that the money had been ad-
vanced upon property upon which the estate
represented by him already held a mort-
gage. He would also have discovered that
the loan had never been authorized and the
disbursement therefor illegal. Unless re-
ports of officers are to- be received and ap-
proved pro format and members of the board
of directors excused from any investigation
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whatever, it seems to me that the act of the
defendant was gross inattention and such
negligence as make him responsible for the
consequences of his inattention.”” (Case, p.
32, 1. 29-40; p. 33, 11. 1-28.)

If Schwarzwaelder had investigated the loan,
he would have found that Crocker, the solicitor,
certified that the title was clear (case, p.
139, 1. 12-23, Ex. C. 2). If he then had not
believed Crocker, whose integrity and honesty
up to that time had never been questioned (case,
p. 60, 1l. 31-36), he might have engaged some
other counsel on his own behalf to search the
records. If he had done so, the search by his
new private counsel would have revealed no
mortgage held by the Loehnberg estate, because
Crocker had forged a discharge thereof. If the
defendant were not satisfied with that investiga-
#i-= ha might take all of the thirty odd mort-
gages of the Loehnberg estate in which the de-
seriptions were by surveys (case, p. 70, 1. 20-
21), all the mortgages of the Hearthstone Build-
ing and Loan Association, all the mortgages of
any other estates or individuals in which he was
interested and go up to the Essex County Regis-
ter’s Office and compare the description of each
of these mortgages with that of the mortgage of
Aschenbach to complainant; then he would have
found that it was upon the same property cov-
ered by the Daly mortgage to the Loehnberg es-
tate. Then he would have learned that a forged
discharge of the Daly mortgage had been placed
on record; then he would have suspected that
Crocker or some one was dishonest.

And for not taking these steps he is charged
with gross negligence and held responsible for
complainant’s loss. As a director of a building
and loan association whose constitution pmvi-ded
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that its solicitor should search the title to all
properties offered as securities for loans, and
further provided that the solicitor should be
bonded for the faithfuf performance of his
duties, was it encumbent upon the defendant to
make investigation of that extent on every loan
made by the complainantT For otherwise, he
could not have discovered the rascality.. And
that, when the law 1is clear that directors of
building and loan associations have the right to
rely upon the advice of counsel as to the validity
of title accepted as security for loans? Citizens’
Building Association v. Coriell, supra.

On the other hand, assume that Schwarz-
waelder had questioned that payment, and had
found that there was no authorization for it in
complainant’s minutes, which we have already
shown were very inaccurate, was the loss to
complainant caused by the failure of its secre-
tary to properly keep its minutes> or was the
~oss caused because Crocker certified falsely?
It should be kept in mind that when the inspec-
tion report is favorable, it is always customary
for the directors to grant the loan. In fact the
~ourt at the hearing on this point said:

“If the report is favorable and report
shows apparent equity and good equity the
board of directors always grant the loan;
that is the custom.” (Case, p. 78; 1L 26-29.)

In this loan, theisame as in the South Orange
loan, the loss was directly caused by Crocker’s
rascality. If Crocker had not made his false
report, the loan would never have been paid—
no matter how careless the secretary was in the
keeping of the association’s minutes.

And in. this loan as well as the South Orange

loan, the direct cause of the loss- was Crocker.
His rascality was the proximate cause of the



loss, while the negligence, if any was shown, of
Schwarzwaeldfer and the other directors, was not
even the remote cause, it having nothing what-
ever to do with it.

Complainant’s remedy is against the sureties
upon the bond of its solicitor, required by Article
yill of its constitution, page 19, supra.

We respectfully submit that the final decree
of the Court of Chancery should be reversed and
set aside in respect to the South Orange and
East Orange loans, and that* the complainant s
bill should be dismissed with costs to the de-
fendant-appellant.

Respectfully submitted,

THOMAS S. HENRY,
and
FRANCIS CHILD,

Solicitors for and of Counsel
with Defendant-Appellant.












