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P etition  o f A p p eal.

Petition of Appeal.
Filed August 31, 1917.

New Jersey Court of Errors and Appeals

F r a n k  S c h w a r z w a e l d e r ,
D efendant-A ppellant.

To the H onorable, the C ourt o f E rro rs  and A p -
peals in  the last resort in all causes:

The petition of Frank Schwarzwaelder, the ap-
pellant in the above stated cause, respéctfully 
shows that your petitioner finds himself ag-
grieved by a final decree made in the Court of 
Chancery by his Honor Edwin Robert Walker^ 
Chancellor of the State of New Jersey, bearing 
date the 6th day iof August, 1917, wherein your 
petitioner was defendant and the said Four Cor-
ners Building and Loan Association, a corpora-
tion, was complainant in this respect, to wit, that 
the said decree orders and adjudges that your 
petitioner, while acting as a director of com-
plainant corporation, was guilty of gross inatten-
tion and gross negligence in the performance of 
his duties as said director, whereby the com-

10

Between

F o u r  C o r n e r s  B u i l d i n g  a n d  
L o a n  A s s o c i a t i o n , a cor-
poration,

On A ppeal.

P etitio n  o f  
A p p eal.

Com plainant-R espondent,

and

40



2
P etitio n  o f A p p eal.

p lain an t su ffered  a financial loss o f $5,193.90, 
and ord erin g and decreeing th at yo u r petitioner 
p a y  to the com plainant association  the said sum 
o f $5,193.90, th at being the am ount o f the loss 
sustained b y  the com plainant b y  reason of the 
alleged negligence o f yo u r petitioner, and your 

10 p etition er hum bly appeals from  the said decree 
o f  the Chancellor, w hich decrees as aforesaid 
upon the ground that the sam e is  erroneous, be-
cause th e sam e ad ju d ges and decrees th at your 
p etition er w a s g u ilty  o f gross inattention and 
gro ss negligence in the p erform ance o f his duties 
as said  d irector, w h ereb y the com plainant suf-
fe re d  a financial loss o f $5 ,193.90 , and granting 
to  the com plainant the re lie f p rayed  for, and 
ad ju d g in g  that yo u r p etition er do p a y  to the 

20 com plainant the sum o f $5,193.90 w ith  costs of 
suit.

Y o u r  p etition er th erefo re  p ra y s  that the said 
decree o f the C hancellor m a y  be reversed, set 
asid e and fo r  nothing holden, and th at your pe-
tition er m ay h ave such re lie f in  the prem ises as 
to  this H onorable C ourt shall seem meet.

T H O M A S  S. H E N R Y , 
F R A N C I S  C H IL D ,

30 S o licito rs fo r  an d  o f Counsel
w ith Appellant.

E n d o rs e d :

“ F ile d  A u g . 31, 1917.

T h o ma s  F . Ma r t i n ,
C lerk .”

40
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P etition  o f A p p ea l.

S T A T E  O F  N E W  J E R S E Y .

D E P A R T M E N T  O F  S T A T E .

I, T h o ma s  F . Ma r t i n , S e cre ta ry  o f S ta te  o f 
the S ta te  o f N ew  J erse y , and ex-officio C lerk  o f 
the C ourt o f E r r o r s  and A p p e a ls  in the la st re -
sort in  a ll causes, do h ereb y c e r tify  th at the 
foregoing is a tru e copy o f p etition  o f ap peal in 
the case o f F o u r C orn ers B u ild in g  and L oan  A s -
sociation, a corporation, com plainant-respond-
ent, and F ra n k  S ch w arzw aeld er, defendant-ap-
pellant, as the sam e is taken  fro m  and com -
pared w ith  the o rig in al filed A u g u st 31st, 1917, 
and now rem aining on file in  m y office.

In  testim ony w hereof, I  have here- 
(l . s.) unto set m y hand and affixed the Offi- 

cia l S ea l o f said  C ou rt at Trenton, 
this T h irty-first d a y  o f A u g u st, A . D. 1917.

T H O M A S  F . M A R T IN , 
Secreta ry  o f S ta te ,

30

40
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A nsw er to P etitio n  o f A p p ea l.

Answer to Petition of Appeal.
F ile d  Septem ber 12, 1917.

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D
A P P E A L S .

B etw een

F our  Co r ne r s  B u i l d i n g  a n d  
L oan  A s s o c ia t io n ,

Com plainant-R espondent,

and

F r a n k  S c h w a r z w a e l d e r ,
D efendant-A ppellant.

T h e answ er o f the above-nam ed respondent to 
20 the petition  o f appeal o f the above-nam ed ap-

pellant.
T h is  respondent, not adm ittin g an y or all of 

the m atters w hich in said  p etition  o f appeal are 
contained, to be true, but in  answ er thereto, 
nevertheless, says and adm its, th at a  decree 
w as, on the 6th d a y  o f A u g u st, 1917, m ade and 
entered in  the C ou rt o f C hancery, in  the cause 
fo r  th at purpose m entioned in said  petition, as 

QQ is  therein  sta ted ; but as to the substance and 
fo rm  th ereof, th is respondent p ra y s  to refer 
thereto, w hen the sam e shall be produced.

A n d  th is respondent is advised  an d  believes 
th at the said  decree is  agreeable to equity and 
p ra y s  that the sam e m ay be affirmed, w ith  costs 
to  be ad ju d ged  to this respondent.

R A Y M O N D , M O U N T A IN ,
V A N  B L A R C O M  & M A R S H , 

S o lic ito rs fo r  and o f Counsel 
w ith Respondent.

On A ppeal.

A nsw er to P e -
tition o f A p -
peal.

4 0
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B ill o f Com plaint.

Bill of Complaint.
Filed.

In Chancery of New Jersey.
To H is H onor, E dw in  R obert W alker, Chancel-

lor o f the S ta te  o f New  Jersey :

Complainant, Four Corners Building and Loan 
Association, a corporation organized under and 
in accordance with the laws of the State of New 
Jersey, having its principal office in the City of 
Newark, County of Essex, and State of New Jer-
sey, respectfully shows:

1. That in the month of July, 1908, Frank J. 
Schwarzwaelder was duly elected a director of 
the complainant association, to hold office for the 
ensuing year, and that he thereupon took upon 
himself the burden of acting as such director, 
and that he was duly elected annually thereafter 
as a director of said association, and continued 
to serve as such until September 21, 1914.

2. That said Frank J. Schwarzwaelder hav-
ing been appointed as one of the executors and 
trustees of the estate of August Loehnberg, de-
ceased, under and by virtue of the last will and 
testament of said August Loehnberg, and hav-
ing taken upon himself the burden of the ad-
ministration of the said estate was acting as 
such executor and trustee during the said period 
from July, 1908, to September 21st, 1914, as 
aforesaid.

3. Complainant further says that as such 
executor and trustee of the estate of August 
Loehnberg, deceased, Frank J. Schwarzwaelder

10

20

30

40
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B ill  o f Com plaint.

had full knowledge of all the assets and securi-
ties belonging to the said estate and that among 
the assets of said estate was a certain bond and 
mortgage made and executed by one Mabel Daly 
and William H. Daly, her husband, to Lizzie H. 
Leithoff and Frank Schwarzwaelder, as sur- 

10 viving executors of the estate of August Loehn- 
berg, deceased, in the principal sum of $3,500. 
and bearing date the 11th day of October, 1909, 
which said mortgage was recorded in Book S 
24 of Mortgages for Essex County at page 206, 
on the 11th day of October, 1909, and which said 
mortgage covered property known as 60-62 Sec-
ond street, South Orange, New Jersey, and is 
more particularly described as follows:

Situate, lying and being in the Village of 
20 South Orange, County o f Essex and State of 

New Jersey:
B e g i n n i n g  in the northerly corner of lands 

formerly of Julia A. Woodward at the south-
westerly line of Second street, thence (1) with 
said Woodward’s line southwesterly 100 feet 
more or less to the lands of Abijah F. Tillou; 
thence (2) with said Tillou’s land northwesterly 
50 feet; thence (3) parallel with the aforesaid 

30 Woodward’s line northeasterly 100 feet more or 
less; thence (4) to the aforesaid line of Second 
street southeasterly 50 feet to the pnint or place 
of B e g i n n i n g .

That the said mortgage remained in full force 
and effect as a lien upon the property above 
described, and in the possession of the said 
Frank J. Schwarzwaelder, as executor as afore-
said, as part of the assets of the said estate of 
August Loehnberg, deceased, during the years 
1911 to 1915, inclusive.40
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Bill of Complaint.

4. That among the assets of the said estate 
of August Loehnberg, deceased, was a certain 
other bond and mortgage made and executed 
by William H. Daly, and Mabel, his wife, to 
Lizzie H. Leithoff and Frank Schwarzwaelder, 
as surviving executors of the estate of August 
Loehnberg, deceased, in the principal sum of 10 
$4,000, bearing date the 3rd day of December,
1909, and which said mortgage was recorded in 
the Register’s Office of Essex County in Book 
Y 24, page 212, on the 16th day of December,
1909. Which said mortgage covered property 
more particularly described as follows:*

Situate, lying and being in the City of East 
Orange, County of Essex and State of New Jer-
sey, known as lot No. 18 and part of lot No. 17 
in Block 190 B as laid down on a map entitled 2q  
Map of Ampere Section of the East Orange and 
Ampere Land Company, in East Orange, Bloom-
field, and Newark, New Jersey, dated the 15th 
day of June, 1909, made by W. H. V. Riemer,
C. E., Orange, N. J., and filed the 6th day of 
June, 1909, in the Office of the Register of the 
County of Essex:

B e g i n n i n g  in the northwesterly line of North 
18th street at the intersection of the southwest-
erly line of Second avenue, running thence along 0̂ 
said line of North 18th street 29° 55" west 33 1/3 
feet; thence northwesterly and at right angles 
to North 18th street 100 feet; thence northeast-
erly and parallel with North 18th street 33 1/3 
feet; thence southeasterly along the said line of 
Second avenue at right angles to North 18th 
street 100 feet to the point or place of B e -

g i n n i n g .

That the said mortgage remained in full force 
and effect as a lien upon the property above 40
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B ill  o f Com plaint.

described, and in the possession of the said 
Frank J. Schwarzwaelder as one of the assets 
of the said estate of August Loehnberg, de-
ceased, during the years of 1909 to 1915, in-
clusive.

-Q 5. That on or about the 1st day of April, 
1913, upon application of one Arthur M. Sims, 
the complainant association loaned to the said 
Arthur M. Sims the sum of $5,000, and took as 
security therefor his certain bond and mortgage, 
which said mortgage covered the premises here-
inabove first described, and known as 60-62 Sec-
ond street, South Orange, and bears date April 
1st, 1913, and is recorded in Book 1-31 of Mort-
gages for Essex County, at page 388. Said as-
sociation believed that said mortgage was then 

20 and there a first lien upon said premises.
That the said mortgage was subject and sub- 

 ̂ sequent to the lien of the mortgage held by the 
said Frank J.. Schwarzwaelder, as executor, as 
aforesaid, which fact was not known to the com-
plainant.

6. That said Frank J. Schwarzwaelder, well 
knowing of the existence of the said mortgage, 
so as aforesaid held by him as executor, and 

20 well knowing that the complainant was pro-
hibited by the statutes of the State of New Jer-
sey from accepting as security for loans, any 
mortgages other than first mortgages, either 
fraudulently and willfully, or by reason of gross 
negligence in the performance of his duties as 
director of said association, recommended and 
induced and permitted the complainant to make 
said loan of $5,000 to said Arthur M. Sims, and 
to accept as security therefor a mortgage sub- 

40 ject to the lien of the mortgage so as aforesaid



9

B ill o f Com plaint.

held by him, and subsequently permitted and 
induced the said complainant to retain said mort-
gage as part of the assets of said association.

7. That on or about December 9th, 1914, pro-
ceedings were instituted in the Court of Chan-
cery, of New Jersey, to foreclosure the lien of 
a certain mortgage held by one Lillian Bercaw 
upon the said premises; which was a prior lien 
on the tract herein described. That the said 
complainant association was made a party de-
fendant in said cause, by reason of its said mort-
gage; that in accordance with the final decree 
in said cause, dated the 26th day of April, 1915, 
and the execution thereunder, the Sheriff of the 
County of Essex sold said lands and premises 
on the 3rd day of August, 1915, for the sum of 
$4,600 and there was no surplus fund arising 20 
from said sale available to satisfy the complain-
ant’s said mortgage or any part thereof.

8. That on or about the 10th day of Septem-
ber, 1910, upon application of one Albert B. 
Aschenbach and Maude Aschenbach, his wife, 
complainant association loaned to the said A l-
bert B. Aschenbach the sum of $4,000 and took 
as security therefor their certain bond and mort-
gage bearing date the 10th day of September, 39 
1910, which said mortgage covered the" premises 
as hereinabove secondly described, in the City of 
East Orange, New Jersey, which said mortgage 
was recorded in Book N 26 of Mortgages ffor 
Essex County, at page 162, and that the said 
mortgage was subject and subsequent to the 
mortgage held by * the said Frank J. Schwarz- 
waelder, as executor, as aforesaid, on the said 
premises; and that said association believed that 
said mortgage was then and there a first lien 
upon said premises. 40
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B ill  o f Com plaint.

9. That the said Frank J. Schwarzwaelder 
well knowing the existence of the said mortgage 
so as aforesaid held by him as executor on 
said second above described premises, and well 
knowing that the complainant was prohibited by

• the statutes of the State of New Jersey from 
10 accepting as security for loans any mortgages 

other than first mortgages, either fraudulently 
and willfully, or by reason of gross negligence in 
the performance of his duties as director of said 
association, recommended, induced and permitted 
complainant to make such loan of $4,000 to Al-
bert B. Aschenbach and wife, and to accept as 
security therefor a mortgage subject to the 
lien of the mortgage so as aforesaid held by him, 
and subsequently permitted and induced the said 

2o complainant to retain said mortgage as part of 
the assets of said association.

10. That on or about December 5th, 1914, pro-
ceedings were instituted in the Court of Chan-
cery of New Jersey, to foreclose the lien of the 
mortgage held by the said executors of the estate 
of August Loehnberg, deceased, and that the com-
plainant association was made a party defendant 
to the said cause, by reason of its said mort-

gQ That in accordance with the final decree
in said cause dated the 8th day of March, 1916, 
and the execution thereunder, the Sheriff of the 
County of Essex sold the said lands and prem-
ises on the 25th day of April, 1916, for the sum 
of $4,642, and that there was no surplus fund 
arising from said foreclosure sale available to 
satisfy the complainant’s said mortgage or any 
part thereof.

11. That by reason of the fraudulent or will-
ful, or grossly negligent acts of the said P'rank40
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J. Schwarzwaelder as director of the said com- 
• plainant association, the complainant has sus-
tained a loss of $10,000 and says that there is 
due to it from said Frank J. Schwarzwaelder 
the sum of $10,000.

That the complainant is without adequate 
remedy in the courts of law, and therefore prays 10 
that Frank J. Schwarzwaelder, who is the de-
fendant to this suit, may answer this Bill of 
Complaint without oath, and every statement 
therein made, and that the said Frank J. 
Schwarzwaelder may be decreed to be a trustee 
of the complainant association, and that the de-
fendant may be decreed to pay to the complain-
ant the amount found to be due it with interest 
and costs by a short day to be appointed by this 
court. 20

That a writ of subpoena may issue command-
ing said defendant to answer this Bill of Com-
plaint and abide by such decree as this court 
may make in the premises.

RAYMOND, MOUNTAIN,
VAN BLARCOM & MARSH,

S o lic ito rs  fo r  and C ounsel 
w ith Com plainant.
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A nsw er.

Answer.
Filed.

IN CHANCERY OF NEW JERSEY.

IQ  B etw een

F o u r  C o r n e r s  B u i l d i n g  a n d  
L o a n  A s s o c i a t i o n  o f  Ne w -
a r k , N. J., a corporation of 
the State of New Jersey,

Com plainant,

and

F r a n k  S c h w a r z w a e l d e r ,
D efendant.

20 ______________________________

The answer of the defendant, Frank Schwarz-
waelder, to the bill of complaint of Four Cor-
ners Building and Loan Association of the City 
of Newark, N. J., a corporation of the State of 
New Jersey, complainant:

This defendant, Frank Schwarzwaelder, an-
swering the bill of complaint, says :

«Q 1. That the allegations of paragraph one are 
admitted, except that the defendant says that he 
was not a director of the complainant corpora-
tion in the month of September, 1914, and says 
that he ceased to be such a director in the month 
of July, 1914.

2. The allegations of paragraphs two, three, 
four and five are admitted.

3. This defendant answering the allegations 
of paragraph six of the complainant’s bill says 
that the original application for the loan to

On B ill , Sc. 

A nsw er.

40
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Answ er.

Arthur M. Sims referred to in paragraphs five 
and six of the complainant’s hill of complaint was 
made to complainant some time in the month 
of September or October, 1912. That a commit-
tee of the directors of the complainant corpora-
tion was appointed whose duty it was to report 
as tc the value of the premises set out in said 
application ; that this defendant was a member 
of said committee and made a report recommend-
ing that a loan of $5,000.00 be granted to one 
Louis Wagner, who lived in Brooklyn, New York. -

That on October 25, 1912, at a meeting of the 
board of directors of the complainant, this de-
fendant being the only member of the commit-
tee to report on said loan, the committee was 
continued.

That on February 28, 1913, at a meeting of 
the board of directors of the complainant asso-
ciation, the application of the said Louis Wagner1 
was again considered and it was ordered that 
the officers grant such amount of said loan as 
should be unanimously recommended by said in-
spection committee. That the defendant was 
present at this meeting.

That on March 28, 1913, at a meeting of the 
board of directors of the complainant associa-
tion, a loan of $5,000.00 was granted to the said 
Louis Wagner; that this defendant was not pres-
ent at said meeting and had no knowledge th i| 
said loan had been granted.

That on April 25, 1913, at a meeting of the 
directors of the complainant association, at which 
meeting defendant was not present, the loan 
theretofore granted to the said Louis Wagner 
was transferred to one A. Sims.

m

20

30

40
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A nsw er.

That the defendant had no knowledge of the 
fact that the loan to A. Sims covered the prop-
erty mentioned in the application for loan made 
by Louis Wagner and was not present at any 
meeting of the board of directors when any 
action was taken on said loan to A. Sims, and 

10 denies that he was guilty of fraud, gross negli-
gence or negligence of any kind as a director of • 
said complainant in permitting the complainant 
to make, accept or retain the loan made to 
.Arthur M. Sims, and denies that he ever recom-
mended or voted in favor of granting a loan to 
said Arthur M. Sims.

That defendant held as executor of the (‘state 
o f August Loehnberg, deceased, a certain mort-
gage made by William H. Daly and Mabel Daly, 

20 his wife, to this defendant and Lizzie H. Leithoff, 
as surviving executors of the estate of August 
Loehnberg, deceased; that he as executor regu- 
larly received the interest on said Daly mortgage 
which this defendant in the year 1914 discovered 
covered the same premises as that covered by the 
mortgage made by A. Sims to the complainant 
association. That this interest was remitted to 
him legularly by Roland D. Crocker, an attorney- 

30 at-law, who was the attorney for the complainant 
corporation, and was also the attorney for this 
defendant and Lizzie H. Leithoff, as executors of 
the last will and testament o f August Loehn-
berg, deceased; and the first knowledge that this 
defendant obtained that the loan made by the 
complainant to A. Sims covered the same prop-
erty as was covered by the mortgage held by this 
defendant and Lizzie H. Leithoff, as executors 
of the estate of August Loehnberg, deceased, 
on the property of William H. Daly was after

40
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A nsw er.

the d isappearan ce o f R oland D. C rocker in the 
month o f Septem ber, 1914.

4. D efen dan t adm its the allegation s o f p a ra -
graph  seven o f com p lain an t’s bill.

5. D efen dan t adm its the a llegation s o f p a ra -
grap h  eigh t o f com p lain an t’s bill.

6. D efen dan t denies the a llegation s o f p a ra -
grap h  nine o f the com p lain an t’ s b ill and says 
that he did  not know  th at the m ortgage re fe rre d  
to in said  p a ra g ra p h  w as second in ord er o f 
p rio rity  to the one held b y  the defendant and 
L izzie  H . L e ith o ff as executors o f the estate o f 
A u gu st Loehnberg, deceased, and denies th at he 
frau d u len tly  or w ilfu lly , or b y  reason o f gross 
negligence or an y negligence in the perform an ce 
of his duties as a d irector o f the com plainant 
association kn ow in gly recom m ended, induced or 
perm itted the com plainant to m ake such loan 
and accept a  second m ortgage as secu rity  th ere-
for, or th at he subsequently kn ow in gly perm itted  
or induced com plainant to  reta in  said  m ortgage 
as a p art o f its  assets.

D efendant says that he adm its th at he a s  one 
of the executors o f the estate o f A u g u st Loenn- 
berg, deceased, held a m ortgage upon the same 
prem ises as covered b y  com p lain an t’s m ortgage, 
and th at the m ortgage held b y  defendant w as a 
first and p rio r lien on said  prem ises, but says 
that as such executor he held a la rg e  num ber 
of m o rtgages; th at the descriptions in the same 
showed no street num bers and th at the w ritten  
application fo r  the loan re ferred  to in p aragrap h  
nine of the com p lain an t’s bill re ferred  to the 
property in question b y  street num bers on ly; 
that said  application  w as m ade in the nam e of 
A lb ert B . A schenbach and w ife , and that the

10

20

30

40
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A nsw er.

m ortgage held b y  th is defendant and L izzie  H. 
L eith off, as executors o f the estate o f A ugust 
L oehnberg, deceased, stood in the nam e o f W ill-
iam  H. D a ly  and w ife , and that the defendant 
re g u la r ly  received the in terest from  one Roland
D. C rocker, an attorney-at-law , who w as the at- 

10 to rn ey  fo r  this defendant and L izz ie  H. L eit-
h o ff as executors o f the estate o f A u g u st Loehn-
berg, deceased, and w as also the a ttorn ey fo r  the 
com plainant association. T h a t the defendant 
n ever had an y  notice th at the said  W illiam  H. 
D a ly  and w ife  had conveyed  said  prem ises to A l-
bert B . A schenbach, and th at the defendant did 
riot act as a m em ber o f the inspection commit-
tee o f  the com plainant association  in passing on 
said  A schenbach loan, and th at i f  defendant 

20 voted  in fa v o r  o f com p lain an t’s gra n tin g  o f said 
loan to A lb e rt  B . A schenbach, he so voted be- 

I cause o f  the fav o ra b le  rep o rt presented by the 
inspection  com m ittee appointed to exam ine into 
the valu e o f the secu rity  o f said  loan.

T h a t defendant did not, as executor or indi-
v id u ally , receive paym ent o f an y o f the proceeds 
o f  the sa id  m ortgage.

7. D efen dan t adm its the allegation s o f para- 
20 gra p h  ten o f the com p lain an t’s bill.

8. D efen dan t denies th at he has been guilty 
o f fraud u len t, w ilfu ll or g ro ss ly  negligent acts 
or an y  negligence as a  d irector o f said com-
p lain an t association, and denies that through 
an y  act o f h is the com plainant association has 
su ffered  an y  loss w h atever, and denies that the 
sum o f $10,000.00 or an y other sum is due from  
him  to the com plainant, and denies that he is or 
w as a tru stee  o f said  com plainant or that by 
reason o f being such trustee, should be charged
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w ith the am ounts o f m oney cla im ed  in p a ra g ra p h  
eleven o f the com p lain an t’s hill.

9. D efen d an t fu rth e r an sw erin g says that the 
com plainant should not he perm itted  to have or 
m aintain its  suit because he says th at the sam e 
was not brough t w ith in  the tim e lim ited b y  law  
for the b rin g in g  o f such an action ; nam ely, the 
period o f two y e a rs  fro m  the com m ission o f said  
alleged acts or frau d , negligence o r  gross n egli-
gence.

D efen dan t p ra y s  th at the com p lain an t’s b ill be 
dism issed w ith  costs.

T H O M A S  S. H E N B Y , 
and

F R A N C I S  C H IL D , 
S o licito rs fo r  and o f C ounsel 

w ith D efendant.
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Final Decree.
F ile d  A u g u st 8, 1917.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een

F r a n k  J. S c h w a r z w a e l d e r ,

F our  Co r ne r s  B u i l d i n g  a n d  
L oan  A s s o c ia t io n , a cor-
poration,

Com plainant,

and

D efendant.

On B ill, etc. 

F in a l Decree.

20 T h is cause com ing on to he heard in the pres-
ence o f R aym ond, M ountain, V a n  B larcom  & 
M arsh, o f counsel w ith  the com plainant, and 
Thom as S. H e n ry  and F ra n cis  Child, o f counsel 
w ith  the defendant, and the p leadings, proofs and 
argum ents o f  the respective counsel h avin g been 
h eard  and considered, and the court having duly 
considered the same, and it  ap p earin g  to the 
court th at the defendant, F ra n k  Schw arzw aelder, 
w hile actin g  as a d irector o f the com plainant as-
sociation w as g u ilty  o f  gro ss inattention and 
gross negligence in  the p erform ance o f his duties 
a s  said  d irector, w h ereby said  com plainant sus-
tained financial losses as fo llo w s: In  the year
1910 com plainant loaned on bond and m ortgage 
on lands in the C ity  o f E a s t  O range in this State, 
to one A lb e rt  B. A schenbach and M aude Aschen- 
bach, his w ife , the sum o f fo u r thousand dol-
la rs  ($4 ,000) w hen prem ises w ere encumbered by 
a p rio r  m ortgage held b y  the defendant anu one 

4 0 L izzie  H. L eith off, su rv iv in g  executors of the
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last w ill and testam ent o f A u g u st Loehnberg, de-
ceased; th at said  p rio r m ortgage w as foreclosed  
in th is court, and the prem ises sold at S h e r if f ’s 
sale, and purchased b y  this com plainant fo r  the 
sum of fo u r thousand six  hundred forty-tw o  dol-
lars ($4 ,642). S a id  lands and prem ises w ere rea -
sonably w orth  at the tim e o f said  sale, the sum 
of fifty-five hundred d ollars ($5 ,500.) , and have 
continued so to be down to the tim e o f  the h ear-
ing o f this cause, m aking the excess valu e o f the 
said p ro p e rty  over the am ount p aid  th erefo r b y  
this com plainant, the sum o f eight hundred fifty - 
four d ollars ($854.). In  said  foreclosu re o f said  
prior m ortgage, it w as decreed th at there w a s 
due to this com plainant on its  m ortgage the sum  
of three thousand three hundred seven ty-six  d ol-
lars and eighteen cents ($3,376.18) on w hich 
should be cred ited  said  sum o f eigh t hundred 
fifty-four dollars ($854.), leav in g  a net loss to  
this com plainant on said E a s t  O range loan o f 
two thousand five hundred tw enty-tw o dollars 
and eighteen cents ($2,522.18). In  the y e a r  1913, 
com plainant loaned on bond and m ortgage, on 
lands in South O range, in  th is S tate , to one 
A rth u r M. Sim s, the sum of five thousand dol-
lars ($5 ,000.) ;  th at said  prem ises at the tim e o f 
said loan b y  said  com plainant w ere encum bered 
by two p rio r m ortgages, the second o f which 
was held b y  said  defendant and said L izzie  H. 
Leithoff as executors, as a fo re sa id ; that in the 
foreclosure o f the first m ortgage on said  prem -
ises held b y  one L illia n  B ercaw , said  prem ises 
were sold at S h e r if f ’s sale to said  defendant 
and L izzie  H. L e ith o ff as executors, fo r  the sum 
of fo rty-six  hundred d ollars ($4,600.), and a fte r  
paying the decree o f said  L illia n  B erca w  w ith  
interest, costs and S h e r if f ’s fees, am ounting to
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two thousand fo u r hundred tw enty-eight dollars 
an d tw enty-eight cents ($2 ,428 .28), the surplus 
m oneys am ounting to  two thousand one hundred 
seventy-one d o llars and seventy-tw o cents 
($2,171.72) w ere turned over to the said de-
fendant, and the said  L izz ie  H. L eith off, execu- 

1*0 to rs as a fo re sa id ; th a t the said South Orange 
p ro p e rty  at the tim e o f said  S h e r if f ’s sale, and 
at the tim e o f  the h earin g  o f  this cause, was 
reaso n ab ly  w orth  the sum of fifty-one hundred 
d o llars ($5 ,100.). T h a t from  the value o f said 
prem ises should be deducted the amount of the 
decree o f sa id  L illia n  B ercaw , w ith  interest and 
S h e r if f ’s fees as a foresaid , am ounting to two 
thousand fo u r hundred tw enty-eight dollars and 
tw enty-eight cents ($2,428.28 ), leav in g  a loss sus- 

20 taimed b y  com plainant in th is cause on this loan, 
w ith  w hich said  defendant should be charged, of 
tw o thousand six  hundred seventy-one dollars 
and seventy-tw o cents ($2,671.72). A nd that 
the said  com plainant is  entitled to the relief 
p ra yed  fo r  in its  said  b ill o f  com plaint;

It  is  t h e r e u p o n , on this sixth  d ay o f August, 
1917, b y  his H onor, E d w in  R obert W alker, 
C han cellor o f the S ta te  o f  N ew  Jersey , Ordere d , 

SO A d j u d g e d  a n d  D e c r e e d , and the said  Chancellor 
b y  v irtu e  o f the pow er and auth ority  of this 
court, does hereby Or d e r , A d j u d g e  a n d  De c r e e  
th at the said  defendant, F ra n k  Schw arzwaelder, 
w hile actin g  as a d irector o f  the complainant, 
w as g u ilty  o f gro ss inattention and gross negli-
gence, in  the p erform an ce o f his duties as said 
director, b y  reason  w h ereof said  complainant 
su ffered  a  financial lo ss o f  five thousand one 
hundred ninety-three dollars and ninety cents 

q q  ($5 ,193.90), as herein b efore set forth.
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I t  i s  f u r t h e r  O r d e r e d , A d j u d g e d  a n d  D e c r e e d  

that the said  defendant, F ra n k  Schw arzw aelder, 
pay to the com plainant the said  sum  o f five 
thousand one hundred n inety-three dollars and 
ninety cents ($5,193.90) togeth er w ith  la w fu l 
interest thereon fro m  the date hereof, and the 
taxed costs o f this su it w ith in  th ir ty  d a ys a fte r  10 
service upon him  o f a  certified copy o f  this de-
cree and o f the taxed  b ill o f costs in  th is cause, 
and th at in  d efau lt thereof, an  execution issue, 
and in addition  thereto the com plainant m ay take 
such other proceedings to enforce the collection 
thereof as m ay be perm itted  b y  law  and the 
rules and p ractice  o f this court.

E . R. W A L K E R ,

C.
20

R e sp e ctfu lly  advised,

M e r r i t t  L a n e ,

V. C.

W e h ereb y ap p rove o f the fo re g o in g  decree as 
to form .

T H O M A S  S. H E N R Y , 
F R A N C I S  C H IL D , 8° :
S o licito rs o f D efendant.

40
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Conclusions.

IN  C H A N C E E  Y  O P  N E W  J E R S E Y .

B etw een

10 F o u r  C o r n e r s  B u i l d i n g  a n d

F r a n k  S c h w a r z w a e l d e r ,

L o a n  A s s o c i a t i o n , of New-
ark,

Com plainant,
and

D efendant.

Conclusions.

M essrs. R aym ond, M ountain, V a n  Blarcom  & 
20 M arsh  fo r  com plainant.

M r. F ra n cis  C hild  and M r. Thom as S. H enry 
fo r  defendant.

L a n e , V. C.

T h is is  a proceeding to com pel defendant to 
reim burse com plainant fo r  losses alleged to have 
been sustained b y  com plainant on account o f two 
loans, one o f $5,000 on p ro p erty  in South Or- 
ange, and one o f  $4,000 on p ro p erty  in E ast 

30 O range.

T h e com plainant is a build ing and loan asso-
ciation, and the defendant w as one o f its di-
rectors at the tim e the respective loans were 
m ade. T he defendant w a s also at the same time 
one o f the executors o f  the Loehnberg, which 
estate it subsequently tran sp ired  held m ortgages 
p rio r  to those o f the build ing and loan associa-
tion upon the p rop erties in question, w ith the 
resu lt that upon a foreclosu re o f a m ortgage 

40 P rio r t°  that held b y  the L oehnberg estate on
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the South  O range p ro p e rty  the eq u ity  o f the 
building and loan association  w as w iped out, and 
upon the foreclosu re o f the m ortgage held b y  the 
L oehnberg estate on the E a st O range p ro p erty  
the b uild in g and loan association  in order to 
protect its  righ ts w as obliged to b u y  in the p rop -
erty, w hich it still holds. T he ch arge is  th at the 10 
defendant as a  d irector o f the build ing and loan 
association has been g u ilty  o f such negligence as 
makes him  responsible fo r  the losses accruing to 
the building and loan association. In  F ren ch  v. 
A rm strong, 79 N. J. E q. 283 V ice-C h an cellor 
Stevens in dealin g w ith  the respon sib ilities o f 
directors o f b u ild in g and loan associations, sa id :
“ In W illiam s  v. M cK a y  (40 N. J . E q., 189) the 
case o f a receiver o f a savin gs bank aga in st its  
m anagers, it w as held b y  the C ou rt o f E rro rs  2 o 
that the receiver represents not only the corpo-
ration, but its  depositors and cred itors, and that 
the m anagers stand to such depositors and cred it-
ors in the ch aracter o f tru stees; th at the tru st 
was direct, and th at as such th at it  w as exem pt 
from  the operation  o f the statute o f lim itations.
It appears to me th at build ing and loan asso-
ciations stand on v e r y  m uch the sam e fo o tin g  as 
savings banks. T h e y  are quasi public in stitu -
tions, dealt w ith  as such b y  the leg islatu re , and 30 
having v e ry  sim ilar objects. T h ey  are both de-
signed to conserve the scan ty  savin gs o f w age 
earners and other people o f sm all m eans. I f  
the m anagers o f savin gs banks are tru stees o f 
creditors and depositors, I  see no reason  w h y  the 
directors o f bu ild in g and loan associations do 
not stand in p recise ly  the sam e relation  to th eir 
creditors and so-called stockh old ers.”  A n d  the 
Court o f A p p e a ls  in Gerhard  v. W elsh, 80 Eq.
203, dealin g w ith  the respon sib ilities o f d irectors 40
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of a building and loan association was apparent-
ly of, although not directly so stating, the same 
opinion. Citing the opinion of the Chancellor on 
final hearing in W illiam s  v. M cK a y , 46 Eq., 2526.

In W illiam s  v. M cK a y , 40 N. J. Eq., 189, at 
page 195, the Court of Appeals said: “ The

$0 duty belonging to such a situation is a plain one 
— to care for the moneys entrusted to them in 
the manner provided in the charter, and to exer-
cise ordinary care and prudence in so doing. It 
is true that the defendants were unpaid servants, 
but the duty of bringing to their office ordi-
nary skill and vigilance was none the less on that 
account, for to this extent there is no distinction 
known to the law between a volunteer and a 
salaried agent.. These defendants held them- 

20 selves out to the public as the managers of this 
bank, and by so doing they severally, engaged to 

{ carry it on in the same way that men of com-
mon prudence and skill conduct a similar busi-
ness for themselves. This is the measure of the 
responsibility of officers of this kind. And on 
final hearing the Chancellor, 40 Eq. at p. 56, said: 
“ Trustees of the character of the defendants 
are not merely required to be honest, but they 

80 must also bring to the discharge o f the duties 
that they undertake ordinary competency, to-
gether with reasonable.vigilance and care. They 
cannot excuse imprudence or indifference by 
showing honesty of intention, coupled with gross 
ignorance and inexperience, or coupled with an 
absorption o f  their time and attention in their 
private affairs. The rule in this respect is ad-
mirably stated by Judge Earl of the Court of 
Appeals o f New York in H un  v. Cary, 82 N. Y., 
74, in this language: * One who voluntarily takes 

40 the position of director and invites confidence in
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that relation, undertakes, like a m andatory, w ith  
those whom  he represen ts or fo r  whom  he acts, 
that he possesses a t least o rd in ary  know ledge 
and skill, and that he w ill b rin g  them  to bear in 
the d isch arge o f his duties. Such i s  the rule 
applicable to  public officers, to p rofession al 
men, and to m echanics, and such is the rule which 
must be applicable to e v e ry  person who under-
takes to act fo r  another in a situation  or em-
ploym ent req u irin g  skill and know ledge g ra tu i-
to u s ly . T hese defendants o rd in a rily  took the 
position o f tru stees o f th e  bank. T h ey  in vited  
depositors to confide to  them  th eir savin gs and 
to entrust the safe  keepin g and m anagem ent o f 
them to th eir skill and prudence. T h ey  under-
took not only that th ey w ould disch arge th eir 
duties w ith  p rop er care, but th at th ey  w ould ex-
ercise the o rd in a ry  sk ill and judgm ent requisite 
for the d isch arge o f th eir delicate tr u s t .’ ”  A n d  
see Cam pbell, R eceiver, v. W atson, 62 Eq. 396, 
and B a rrett  v. Bloom field  Savings Institution , 
64 Eq., 425.

In B rig g s  v. Spaulding, 141 U. S. 132, the S u -
preme C ourt o f the U nited  S ta te s  in dealin g w ith  
the lia b ility  o f d irectors said  w ith  respect to 
what is n egligen ce: “ I f  v e r y  little  care is due
from  him  and he fa ils  to bestow  th at little , it 
is called ‘ g r o s s ’ negligence. I f  v e r y  g re at care 
is due, and he fa ils  to come up to the m ark re -
quired, it is called sligh t negligence. A n d  i f  or-
dinary care is due, such as a prudent m an w ould 
exercise in his own a ffa irs , fa ilu re  to bestow  that 
amount o f care is called o rd in ary  negligence. In  
each case the negligence, w h atever epithet we 
give it, is fa ilu re  to bestow  the care and skill 
which' the situ ation  dem ands; and hence it  is 
more s tr ic tly  accurate, perhaps, to call it  sim ply

ID
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negligence. ’ * * * j n any  v iew  the degree of 
care to which these defen dan ts w ere bound is 
that which o rd in a rily  prudent and diligent men 
w ould  exercise under sim ilar circum stances, and 
in  determ ining th at the restriction s o f the statute, 
and the u sages o f business should be taken into 

10 account. W h at m ay be negligence in one case 
m ay not be w an t o f o rd in ary  care  in another, 
and the question o f negligence is  th erefore ulti-
m ately  a question o f  fa c t  to be determined 
under all the circu m stan ces.”

I t  seem s to me th at le a v in g  out o f considera-
tion a n y  w ilfu l act the negligence fo r  which a 
person can be held responsible consists either 
m  the perform an ce o f  an act w hich under all 
the circum stances he is  bound not to perform , or 

20 the non-perform ance o f an act w hich under all 
the circum stances he is bound to perform .

In  Citizens Building and Loan Association v. 
Conell, 34 N. J. E q., a t p age 392, the Court 
said, re fe rr in g  to and ap p ro vin g  an opinion by 
the P en n sylvan ia  co u rt: “ I t  is there said that, 
w hile d irectors are  p erso n ally  responsible to the 
stockholders fo r  an y losses resu ltin g  from  fraud, 
em bezzlem ent or w ilfu l m isconduct, or breach of 

30 tru st, fo r  th eir own benefit, and not fo r the 
benefit o f the stockholders, fo r  gross inattention 
and negligence, b y  w hich such frau d  or miscon-
duct has been p erp etrated , b y  agents, officers or 
co-directors, yet th ey are not liable fo r  mis-
takes o f judgm ent, even though th ey m ay be so 
g ro ss as to ap p ear absurd and ridiculous, pro-
vid ed  th ey  are  honest and are  fa ir ly  within the 
scope o f the pow ers and discretion  confided to the 
m an agin g b o d y .”  Quere, w hether the last re- 

40 m a ik  o f the C hancellor is  quite consistent with



27

Conclusions o f V ice-Chancellor.

the d u ty  o f a person becom ing a director in an 
institution such as a  b uild in g and loan associa-
tion to b rin g  to his office o rd in ary  com petency. 
In this case there is no ch arge or at least no 
proof o f frau d , em bezzlem ent or w ilfu l m iscon-
duct, or breach o f tru st fo r  the benefit o f the 
defendant, nor is  there an y question o f a m istake 
of judgm ent. T he sole question is w hether the 
defendant w as g u ilty  o f g ro ss inattention  and 
negligence (w hich m eans sim ply the fa ilu re  to 
give such attention and to p erform  such acts as 
the circum stances required) as to m ake possible 
the fra u d  and m isconduct w hich w as undoubtedly 
perpetrated  b y  an officer o f the com plainant.

F irst. T he fa cts  are as fo llow s w ith  respect 
to the South  O range loan. R oland D. C rocker 
was the solicitor fo r  the association. In  1909 
he conveyed the p ro p erty  to M abel D aly , who 
im m ediately m ade a m ortgage to the ex®, u tors 
of the estate  o f Loehnberg, o f whom  defendant 
was one. T h e p ro p e rty  w as then im m ediately re-
conveyed b y  the D a lys  to C rocker, who held title  
until A p r il  1st, 1913, when he conveyed i* to 
A rth ur M. Sim s, who b y  instrum ent dated on the 
same d ay m ortgaged  it to the com plainant. 
Crocker caused an application  to be m ade to the 
com plainant fo r  a  loan on the p ro p e rty  as ea rly  
as October, 1912, in the nam e o f L ou is W ag n er, 
for $7,000. The defendant w as appointed one o f 
the inspection com m ittee. A t  a m eeting o f the 
directors held on the 25th o f O ctober, 1912, at 
which the defendant w as present, a rep o rt o f the 
defendant, the only one o f the com m ittee re -
porting, w as presented, recom m ending a loan o f 
$5,000. T he p ro p erty  is c lea rly  described in the 
minutes. On the 28th o f F eb ru a ry , 1913, at a 
meeting o f the d irectors at w hich the defendant
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w as present, it w as recom m ended that the offi-
cers  be em pow ered to g ra n t such am ount o f the 
loan as should be unanim ously recom m ended by 
the com m ittee, w hich included the defendant. 
The m inutes o f a m eeting o f the directors held 
on M arch 28, 1913, the defendant not being 
present, state th at all the m em bers o f commit-
tee recom m ended th at a  loan o f $5,000 be 
gran ted  to  L o u is  W ag n er on the p ro p erty  in 
question. T h e n ext referen ce to the m atter is 
in  the m inutes o f a m eeting held on A p r il 25, 
1913, a t  w hich the defendant w as not present. 
T he m inutes s ta te : “ R e fe rr in g  to application
fo r  loan b y  L o u is  W ag n er, B rooklyn , N. Y ., to 
whom  a loan o f $5,000 w as gran ted  on property 
60-62 south side o f Second street, South Orange,

2o Mr.- W ag n er h avin g  sold the p ro p erty  to A rth ur 
Sim s, and a ll o f the com m ittee, M r. F ra n k  Shulz 
and M r. Thom as F . P e er and Mr. Frank 
Sch w arzw aeld er rep o rtin g  in fa v o r  o f loan of 
$5,000 to A rth u r  Sim s on p ro p erty  60-62 south 
side Second street, South O range, N. J., it was, 
on m otion o f  M r. M erlin ger, seconded by Mr. 
Stone, ordered, that the com m ittee recommenda-
tion be received  and g ra n te d .”

dQ T h e m inutes o f  a m eeting o f  M ay 23, 1913, at 
which, accord in g to the m inutes, defendant was 
present, s ta te : “ On m otion d u ly  m ade and sec-
onded, m inutes o f la st m eeting and special meet-
ing w ere a p p ro ve d .”  A n d  at the same meeting 
the tre a s u re r ’s rep ort w as received, the first 
item  o f disbursem ent being the sum o f $4,813.50 
fo i A ith u r  Sim s m ortgage. A g a in  at a meeting 
o f the d irectors J u ly  2, 1913, a t which the de-
fendant, accord in g to the m inutes, w as present, 
the m inutes o f  M ay 23, 1913, w ere read and ap-

40 proved. I t  is in sisted  fo r  the defendant that the
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fact th at the m inutes o f M ay 23 and J u ly  2,
1913, in d icate th at he w as present does not p rove 
that fact, because it  w as a custom  of the secre-
tary  to, i f  there w as a  lack  o f quorum , call up 
various m em bers o f the B o a rd  and get th eir p er-
mission to note them  as present. T he defendant 
swears th at he n ever knew  o f  an y loan to a m an 10 
nara^d Sim s, and th at th erefo re  it  m ust be th at 
the secre ta ry  pursued the course h eretofore ad-
verted to w ith  respect to these two m eetings. I f  
this be true then the defendant is unquestionably 
guilty o f g ro ss negligence in p erm ittin g such a 
practice to be pursued, and he m ust be held 
hound fo r  such know ledge as he w ould h ave ac-
quired i f  he w ere in fa c t present. In  considering 
this phase o f the case I  have dealt w ith  it  as i f  
he w ere in fa c t  presen t at the tw o m eetings in go 
question, and I  find as a fa c t  th at there is not 
sufficient evidence to indicate th at the m inutes 
are incorrect. C rocker caused to be filed a 
forged satisfactio n  o f the m ortgage held b y  the 
Loehnberg estate, and also caused to be-filed  a 
forged satisfactio n  o f a first m ortgage held by 
one B erca w  upon the p rop erty . The B ercaw  
m ortgage w as foreclosed  and the p ro p erty  sold 
for less than a sufficient am ount to p a y  an yth in g 
on the subsequent encum brances. The testim ony 30 
is to the effect th at the defendant exam ined the 
premises in question as executor o f the X oehn- 
berg estate upon va rio u s occasions; th at he w as 
fam iliar w ith  the loan and that he received  in -
terest re g u la r ly  from  C rocker until he d isap -
peared in Septem ber, 1914. I t  is  inconceivable 
to me that, when he acted as an in spector upon 
the application  o f L ou is  W ag n er, and exam ined, 
as he says, the p rop erty , he did not rea lize  that 
an application  w as being m ade to the building 40
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and loan association  fo r  a loan upon property 
upon which, he a lre a d y  held a m ortgage. He 
ad vised  the loan. H e m ade no in q u iry  as to how 
his m ortgage w as go in g  to he taken care of. 
T h e officers w ere em pow ered to gra n t a loan at 
a m eeting at w hich he w as present, and he still 

1© took no steps either to inquire as to how  his loan 
w as go in g  to be taken care o f or to advise the 
association  th at the estate w hich he represented 
held a m ortgage. A lth ou gh  he w as not present 
at the m eeting held M arch 28, 1913, at which 
the nxmutes state a rep ort w a s m ade b y  the com-
m ittee o f w hich he w as a m em ber, recommend-
in g  th at a loan o f $5,000 should be granted, or 
at the m eeting o f A p r il  25, 1913, at which time 
the loan w as tra n sfe rre d  from  W ag n er to Sims, 

20 y e t he w as presen t at the m eeting o f  M ay 23, 
1913, at w hich the m inutes o f the m eeting of 
A p r il  25, 1913, w ere approved, and he is there-
fo re  hound b y  know ledge o f  w h atever appears m 
these m inutes. T h e m inutes o f A p r il 25, 1913, 
d istin ctly  re fe r  to the tra n sfe r  from  W agner to 
Sim s, and describe the p rop erty , and refer to 
the fa c t th at all the m em bers o f the committee, 
including him self, have reported  in fa v o r of the 
loan. A t  the m eeting o f M ay 23, 1913, he made 

80 no in q u iry  as to how  the m oney due on the 
m ortgage held b y  the estate that he represented 
w ould  be paid, nor did he n o tify  his fellow  di-
rectors o f the existence o f  such a  m ortgage. A t  
the sam e m eeting the trea su rer reported that he 
had disbursed the sum o f $4,813.50 fo r  the 
A rth u r  Sim s m ortgage. A p p aren tly , i f  the de-
fe n d a n t’s sto ry  is  to be believed, he sat quiet 
w hen this rep o rt w as presented and m ade no in-
q u iry  w h atever to ascertain  the authority of the 

40 trea su re r  fo r  the disbursem ent o f this large sura
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ci* m oney. H e knew  th at he had recom m ended 
a loan o f $5,000 on p ro p erty  a lrea d y  encum bered 
by a m ortgage under his control and from  Octo-
ber to M ay m ade no in q u iry  as to w hat had be-
come o f the m atter. T he check w as not paid  
until J u ly  10, 1913, so th at i f  he had protested  
on M ay 23, 1913, the paym ent o f the check m ight 
have been stopped. On J u ly  2, 1913, a t a m eet-
ing at w hich the defendant w as present, and be-
fore the paym ent o f the check, the m inutes of 
M ay 23, 1913, w ere approved, and the Sim s 
m ortgage, at least con stru ctively  called to his a t-
tention.

I t  seems to me th at all o f the circum stances 
indicate th at w ith  respect to this loan the de-
fendant is g u ilty  o f such negligence as renders 
him responsible fo r  the loss w hich w as occasioned 
to the association  b y  reason  o f his fa ilu re  to act.

The duties o f the d irectors o f the association  
are defined in section 2, article  9 o f the constitu-
tion. “ Section  2. T he board  o f d irectors shall 
meet re g u la r ly  at fo u r  P . M. on the th ird  T h u rs-
day o f each and e v e ry  m onth, a t such p lace as 
they or a m a jo r ity  shall appoint fo r  the purpose 
of receivin g from  th e stockholders th eir m onthly 
dues, in terest and fines, and p a y  the sam e into 
the tr e a s u r y ;. to loan out the funds and see to 
their safe  investm ent, and to attend to the finan-
cial concerns o f the association  g e n e ra lly .”  
A rticle  2, section 3, provid es “ No m oney shall 
he loaned on an y  p ro p e rty  a lre a d y  encum bered.”

U nder the auth orities to w hich I  have re ferred  
it is no excuse to sa y  th at the defendant w as 
ignorant and incom petent or so engrossed m his 
own a ffa irs  as not to be able to g iv e  p rop er a t-
tention to the a ffa irs  o f the b uild in g and loan

10

20
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40
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association. H e w as bound to a p p ly  to his duties 
as d irector o f the bu ild in g and loan association 
th at degree o f care w hich an o rd in a rily  prudent 
m an w ould exercise w ith  respect to his own a f-
fa irs .

T he question is the am ount o f dam ages for 
w hich he m ay be held. I f  it ap pears th at the 
first m ortgage w as foreclosed  and th at the prop-
e rty  did not rea lize  sufficient to p a y  the first 
m ortgage, then, i f  in  fa c t  the defendant had 
brough t to the attention  o f the b uild in g and loan 
association  the existence o f his m ortgage, it is of 
course conceivable that his m ortgage m ight have 
been pa hi o ff out o f the proceeds o f the loan, 
and the loan still m ade, and still w ould have re-
sulted in the loss. I t  is , on the other hand, con- 

20 ceivable th at i f  the existence o f th is second mort-
g ag e  held b y  the L oeh n berg estate had been dis- 

( closed, then an in vestig ation  w ould have been 
m ade w hich m ight h ave disclosed the existence 
o f  the p rio r m ortgage and the ra sca lity  o f Crock-
er and w ould have saved the association from  
an y  loss. U pon this point I  desire to hear coun-
sel.

Second. W ith  respect to the E a st Orange 
30  loan. T h ere is  nothin g in the m inutes of the 

board  o f d irectors au th orizin g  the gran tin g of 
the loan to A schenbach on the p ro p erty  in E ast 
O range. T he files m ere ly  show  an application 
signed b y  A schenbach, w ithout date, asking for 
a loan o f $4 ,000. I t  bears the name W illiam  B.

P ^ ow ell, R o b ert L . H opkins, as the committee 
recom m ending it. I t  contains no description of 
the p ro p e rty  except “ M ap o f A m pere section of 
p ro p e rty  o f E a s t O range A m p ere Loan Com- 

^0 p a n y .”  In  Decem ber, 1909, W illiam  H. D aly
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and w ife  had executed a m ortgage to the Loehn- 
berg estate o f w hich defendant w as executor, fo r  
$4,000. In  Septem ber, 1910, A lb e rt  B . A sehen- 
bach and w ife  executed a m ortgage to the com-
plainant association  fo r  $4,000 upon the sam e 
property. T he only referen ce to this loan is 
contained in the m inutes o f a m eeting o f the 10- 
board o f d irectors held on Septem ber 22, 1910, 
at which the defendant w as present, at w hich the 
treasu rer rep orted  a disbursem ent on Septem ber 
4 o f $3,919 on account o f A schenbach m ortgage.
The defendant m ade no in q uiries w ith  respect to 
this paym ent. I f  he had he w ould have im m edi-
ately d iscovered  th at the m oney had been ad-
vanced upon p ro p e rty  upon w hich the estate 
represented b y  him  a lre a d y  held a m ortgage. H e 
would also h ave discovered th at the loan had 2 d  
never been authorized and the disbursem ent 
therefor illegal. U nless rep o rts o f officers are 
to be received  and ap proved  pro form a  and. 
members o f the board o f d irectors excused from  
any in vestigation  w h atever, it  seem s to me that 
the act o f the defendant w as gro ss inattention  
and such negligence as m ake him  responsible fo r  
the consequences o f his inattention. I  cannot 
conceive th at he has p erform ed  his d u ty  as a 
member of* the board  o f d irectors, entrusted w ith  ^0 
the savin gs o f poor in vestors whose duties are 
defined to be “ T o  loan out the funds and see to 
their safe  in vestm en t.”  H ere again  the ques-
tion arises as to the m easure o f dam ages. T he 
Loehnberg m ortgage w as foreclosed, the p ro p erty  
bought in b y  the association, w hich still holds it.
I w ill hear counsel upon th is point.

In defence o f this d irector it  is said  th at he 
properly relied  upon counsel o f the association,
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C rocker, who up to the tim e he absconded in 
Septem ber, 1914, bore an excellent reputation. 
T h e d u ty  o f counsel is  to act as legal adviser to 
the board, to exam ine the title  to ev ery  security, 
and rep o rt thereon to the directors, to prepare 
obligation s and contracts, and to tran sact the 

10 le g a l business o f the society.

T h e  d irectors have no rig h t to sh ift to counsel 
the d u ty  im posed upon them  to loan out the 
fun d s and see to th eir safe  investm ent. There is 
no p ro o f b efo re  me th at counsel ever reported 
to defendant or to the board  th at the title to 
eith er o f the prem ises in question w as clear. I f  
counsel o f the association  had reported it would 
im m ed iately have occurred to the defendant that 
the rep o rt w as fa lse , because a m ere comparison 

20 o f the p ap ers w ould h ave dem onstrated that the 
tw o m ortgages held b y  the Loehnberg estate had 
not been satisfied, and th at the titles were not 
clear.

T he statute o f lim itation s is  pleaded, but not 
serio u sly  argued. T h e point seems to be dis-
posed o f b y  the fo llo w in g  cases: D aly  v. K ier- 
man, 75 N. J. L aw , 275 ; Crane  v. K etcham , 83 N. 
J . L aw , 327 ; F r y e r  v. M ount H olly, 87 N. J. 

2 q  L aw , 5 7 ; W illiam s  v. M cK a y , 40 N. J. E q.,195; 
F ren ch  v. A rm stron g, 79 N. J . E q .,*283. The 
fa c t  th at other d irectors m ay be also responsi-
ble fo r  an y  loss w hich occurred b y  reason of the 
E a s t  O ran ge loan ap pears to present no objec-
tion  to re lief. Stockton, R eceiver, v. Anderson, 
40 N. J . E q., 488. W illiam s  v. M cK ay, 46 Eq. at 
p age 39.

W ith in  a  w eek counsel on either side m ay pre-
sent such add ition al argum ent upon the facts or 
law  as th ey  m a y  be advised.

40
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I f  there is an ap paren t erro r in dates, am ounts,
&c., or w ith  respect to an y  fact, I  w ish  counsel 
would b rin g  it  to m y attention, as these conclu-
sions h ave been p rep ared  w ithout h avin g  b efo re  
me a cop y o f the testim ony. I  do desire.to. hear 
from  them  p a rtic u la r ly  w ith  respect to the 
queries w hich  I  h ave above indicated. 10

20

30

40
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

M ay 21, 1917.

B etw een

F o u r  C o r n e r s  B u i l d i n g  a n d  

L o a n  A s s o c i a t i o n  o f  N e w -

a r k , N. J ., a  corporation, 

Com plainant,
and

F r a n k  S c h w a r z w a e l d e r ,

D efendant.

T ra n scrip t o f shorthand notes o f  testim ony 
taken  in the above entitled  cause on M ay 21, 
1917, a t C h an cery Cham bers, N ew ark, N. J., be-
fo re  M erritt L an e, V ice-C hancellor.

A p p e a ra n c e s :

M r. A n d re w  V a n  B larco m  (o f Raym ond, Moun-
tain , V a n  B larcom  & M arsh) fo r  the complainant.

M r. F ra n c is  Child, J r., and M r. Thom as S. 
H e n ry  fo r  the defendant.

M r. Van Blarcom . S tip u lation  between 
counsel re g a rd in g  the title  to the two prop-
erties. T he first is  in  reference to the South 
O range p rop erty . W e w ill first pro-
duce our p ro o f as to that. The prop-
e rty  w as conveyed to a m an named Thomas 
C rocker in  1882, and b y  Thom as Crocker 
to R olan d D. C rocker. T h is m ortgage was 
assign ed  b y  C rocker to a  wom an named 
K a u ffh e r  and b y  the K a u ifh e r  executors to 
L illia n  B e rca w ; then Thom as Crocker and
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w ife  conveyed to R olan d D. C rocker, then 
C rocker conveyed to M abel D a ly  in 1909 ; 
M abel D a ly  and her , husband executed a 
m ortgage on th e 11th o f O ctober, 1909, to 
L izz ie  L e ith o ff and F ra n k  Schw arzw aelder, 
executors o f th e esta te  o f A u g u st Loehn- 
berg, and then M abel D a ly  and W illiam  D a ly  10  
conveyed to R oland D. C rocker the prem ises 
subject to ex istin g  m ortgage, and then C rock-
er deeded the p ro p erty  in A p r il, 1913, to A r -
thur M. Sim s, and on A p r il  1, 1913, A rth u r  
M. Sim s executed a m ortgage to the F o u r 
C o rn ers  B u ild in g  and L o a n  A ssociatio n  fo r  
$5,000.

T hen in reg ard  to the E a st O range p rop -
erty , th at w as con veyed  b y  the E a s t  O r-
an ge-A m p ere C om pany to W illia m  H . D aly ,
J u ly  26, 1909, and M r. and M rs. D a ly  exe-
cuted a m ortgage to the L e ith o ff estate, or 
rath er to  M rs. L e ith o ff and F ra n k  S ch w arz-
w aeld er fo r  $4 ,000. T h a t w as done on D e-
cem ber 3 , 1909 ; then th ey  m ade a m ortgage 
to W illiam B . P o w ell, the sam e p arties, 
dated  J u ly  20, 1909. T hen  on J u ly  10, 1910,
D aly and her sold to A lb e rt  A schen bach; 
on D ecem ber 10, 1910, he and his w ife  exe-
cuted a  m ortgage to  th e  F o u r C o m e rs  30 
B u ild in g  and L o a n  fo r  $4 ,000. P o w ell 
dropped out and th at le ft  the L e ith o ff m ort-
gage first, and th at w as foreclosed  in a  case 
in th is  court in referen ce to  th e F o u r C o r-
ners m ortgage. In  that suit V ice-C h an cellor 
Steven s decided aga in st th e F o u r  C orn ers 
and the p ro p erty  w as sold and bought in 
by the F o u r C orn ers and the lien o f the 
Loehnberg estate w as p aid  b y  the com plain-
ant in th is case. 40
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T h e Court. T he F o u r C orners still hold 
them  fo r  the am ount o f th e  first m ortgage 
and still hold it?

M r. Child. B oth  the B erca w  m ortgage, 
which w as first foreclosed, in  South Orange, 
th at w as disch arged  b y  a  d isch arge which we 

10 all adm itted w as a  fo r g e r y ;  it shows on 
th is record. Subsequent to th at there was 
another instrum ent put upon record which 
p urp orted  to be a d ischarge o f the Loehn- 
b erg  m ortgage p u rp o rtin g  to be signed by 
S ch w arzw aeld er and M rs. L eithoff, and in 
the proceedings in the foreclosu re o f the first 
m ortgage, the B erca w  m ortgage, we set 
aside the d isch arge alleged to have been 
g iv en  b y  Sch w arzw aeld er and M rs. Leithoff 

20 on the ground th at it  w as a forgery , and 
the sam e situation  ap pears in regard  to the 
E a st O range p rop erty . C rocker or some 
one presum ed to be C rocker, executed a  dis-
ch arge o f m ortgage on the E a st Orange 
prem ises. I t  is recited  in  this stipulation 
that w e subsequently in stituted foreclosure 
proceedings in th at case, p rayin g  in the 
sam e b ill to set aside this discharge on the 
groun d that it  w as a  fo rg e ry , and the Court 
determ ined it  w as a  fo rg e ry  and should be 
set aside. I  am  tellin g  you this so your 
H onor w ill not become confused with refer-
ence to these changes.

T h e C ourt. Those discharges were made 
p rio r to the g ra n t b y  the building and loan 
o f th is m ortgage?

M r. C hild . Y e s , sir.

T he Court. A n d  in  the foreclosure suit 
the F o u r  C orn ers B u ild in g  and Loan was a 

40 p a rty ?



39

Ferdinand M oeller, direct.

M r. C hild . T he F o u r  C orn ers B u ild in g  
and L oan  A ssocia tio n  w as a  p a rty  in both 
o f these suits, yes. In  one case w e stipu-
la ted  and in the other case there w as a 
ju d icia l finding th at w as a fo rg e ry .

T he Court. D o e sn ’t the case come down 
to a  v e ry  n arrow  issue w hether or not a 
build ing and loan association  w as bound to 
know  and com m unicate th at the association  
held a m ortgage on the p ro p erty?

M r. C hild . T h e only other issue from  that 
it  seems to me is  this, the question w hether 
it is g ro ss  negligence, and as I  understand 
it g ro ss negligence is the only ground upon 
which this m an can be held.

F E R D IN A N D  M O E L L E R , sworn. 20

Direct exam ination  b y  M r. V a n  B larcom .

Q Y o u  are the secre ta ry  o f the F o u r C o r-
ners B u ild in g  and L oan  A ssociation ? A  Y es.

Q H ow  long have you  been th at? A  Since 
the organ ization , I  believe that w as 1909, since 
they h ave been organized.

Q Y o u  are still secretary?  A  Y es.
Q A n d  as secre ta ry  do you  keep the min- 30 

utes? A  Y es.
Q Is  th is yo u r first m inute book? A  Y es.
Q A n d  ju st state betw een w h at dates th at ex-

tends? A  T h is  extends from  the organ ization  
in June, 1908, to A u g u st 29, 1913.

Q A n d  how  w ere those m inutes kept, who 
kept them  and has custody o f th a t book? A  I  
had charge o f the book.

The C ourt. Is  th ere an y doubt about 
those m inutes? 40
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\ ^ fr ' C hild . T h e on ly thing, it  has been
claim ed on b eh alf o f  th is  defen dan t some-
tim es m en w ere recorded as being present 
w hen th ey  w ere not.

Q H ow  w ere  the m inutes kept, describe that? 
A  I  w ould take note o f  it, o f  the transactions 
th at took  p lace at the m eeting, an d  redictated 
th a t to the sten ograp h er and she would type-
w rite  them  on a sheet o f p a p e r; I  read them 
over, and a fte r  I  w ould m ake an y corrections 
she w ould be in structed  to w rite  them  in the 
book, unless, as  in  a  num ber o f cases, I  have 
w ritten  them  in m yself.

Q  A fte r  th ey  w ere w ritten  in w hat occurred 
then?^ A  Then I  w ould sim ply read  them over 
and sign them.

Q Y o u r  sign atures w ere appended to the 
m inutes, F e rd . R . M oeller, yo u r signature? A  

< Y e s, sir.

Q A n d  do you  know  M r. Sehw arzw aelder, of 
course ? A  Y es.

Q  H e  w as a d irecto r o f  yo u r association? 
A  Y es.

Q W hen w as he elected? A  W hen we or-
ganized, I  believe, X am  p re tty  sure.

Q A b o u t w hen did he cease to be director?
A  In  Septem ber, 1914, he w as through, sur-
ren d erin g h is stock, that he ceased to be a di-
rector.

Q A n d  that w as, you  say, w hen? A  Sep-
tem ber, 1914.

Q  Now , yo u r association  had a m ortgage, bad 
i t  not, on No. 60 and 62 Second street, in South 
O ran ge? A  W a s  supposed to, yes.

Q A n d  turn  to  p age 239 o f  the m inute book, 
p lease? A  I  have it.40
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Q T h a t is  the record o f a  m inute o f w h at 
m eeting? A  M eeting o f O ctober 25, 1912.

Q W ho w as present, w as M r. S ch w arzw ael-
der there? A  Y e s.

Q A n d  239, w hat ap p eared  on yo u r m inute 
book w ith  referen ce to th is South  O range p rop -
erty? A  “ R e fe rrin g  to application  fo r  loan b y 
Louis W ag n er o f B rooklyn , N ew  Y o rk , fo r  a 
loan o f $7,000 on p ro p erty  60-62 south side o f 
Second street, South  O range, on w hich o n ly  one 
of the com m ittee to rep ort w as F ra n k  Schw arz- 
waelder, who recom m ended a loan o f $5 ,000, it 
was on m otion o f M r. S ch w arzw aelder, seconded 
by D r. R ichm an, orde'red th at the com m ittee, 
F ran k  M. Schultz, G eorge M. K in g  and* F ra n k  
Schw arzw aelder be continued and th a t th ey m ake 
their rep o rt to the officers, who are to h ave 20 
power to g ra n t loan i f  sa tis fa c to ry  rep o rt is 
m ade.”

Q T u rn  to  p age 248 and state w h at the m in-
ute book shows th a t happened w ith  relation  to 
the same m atter? A  “ R e fe rr in g  to ap plication  
of L ou is W ag n er fo r  loan o f $7,000 on p ro p erty  
60 and 62 Second street, it  is  ordered th at the 
officers be em pow ered to g ra n t such am ount of 
the above loan as shall be unanim ously recom- j q  
mended b y  all the fo llo w in g  com m ittee: F ra n k
Schw arzw aelder, F ra n k  M. Schultz, Theodore F . 
K e e r .? ’

Q W h a t w as the date o f th at m eeting? A  
F eb ru ary  28, 1913.

Q A n d  do the m inutes show th at M r. 
Schw arzw aelder w as presen t or not? A  Y es.

Q W ell, w hich  w as he? A  H e w as present, 
yes.

Q H e w as there? A  Oh, yes. 40



42
F erd in a n d  M oeller, direct.

Q T u rn  to p ag e  252 and g iv e  us the date of 
the m eeting and w hat occurred at th at time? 
A  M arch 28, 1913.

Q W a s Mr. S ch w arzw aeld er there? A  No 
sir. ’

Q W h a t is the record there? A  “ On mo- 
10 tion o f D r. Richm an, seconded b y  M r. M erklin- 

ger, rep ort o f com m ittee w as received and loan 
gran ted . A l l  the com m ittee, F ra n k  M. Schultz 
Theodore F . K e e r  and F ra n k  Schw arzw aelder 
recom m ended th at a  loan o f $5,000 be granted 
to L o u is  W ag n er on p ro p e rty  60 and 62 Second 
street, South O ra n g e .”

Q  ̂ N ow , p age 255, turn  to th a t; is that a  new 
m eeting or the sam e m eeting? A  A p r il  25 
1913.

20, Q A n d  w a s M r. Sch w arzw aeld er present? 
A  H e w as not.

. Q W h a t do the m inutes show? A  “ R efer-
rin g  to ap plication  fo r  loan o f L ou is  W agn er, o f 
B ro ok lyn , N ew  Y o rk , to whom  loan o f $5,000 was 
g ra n ted  on p ro p e rty  62, south side o f Second 
street, South  O range, M r. W ag n er, h avin g  sold 
the p ro p e rty  to A . S im e*, a ll o f the committee, 
F ra n k  S ch w arzw aeld er, F ra n k  M. Schultz and 
T h eod ore F . K e e r , ^ p o r t in g  in fa v o r  o f  a loan 
o f  $5,000 to A . S m m , p ro p e rty  62, south side 
o f Second street, South O range, N. J . *

*it was on motion of Mr* Merklinger, 
seconded by Mr* Stone, ordered that 
the committee recommendations be re-
ceived and granted.”

40

J-iiivx vv d O  xtii,
COOllt tit,------ ------ T jc x r w iir z iw ttc iu c i

th$ ie meeting#'? A  Y e s.

Q W h at w as said- a t th at m eeting in the 
m inutes here, i f  anything, about the approval of 
the m inutes o f the la st m eeting? A  “ Motion
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Q Turn to page 252 and give us the date of 
the meeting and what occurred at that time? 
A  March 28, 1913.

Q Was Mr. Schwarzwaelder there? A No, 
sir.

Q What is the record there? A “ On mo- 
10 tion of Dr. Richman, seconded by Mr. Merklin- 

ger, report of committee was received and loan 
granted. All the committee, Frank M. Schultz, 
Theodore F. Keer and Frank Schwarzwaelder 
recommended that a loan of $5,000 be granted 
to Louis Wagner on property 60 and 62 Second 
street, South Orange.”

Q Now, page 255, turn to that; is that a new 
meeting or the same meeting? A April 25, 
1913.

20. Q And was Mr. Schwarzwaelder present? 
A He was not.

Q What do the minutes show? A “ Refer- 
ring to application for loan of Louis Wagner, o f  
Brooklyn, New York, to whom loan of $5,000 was 
granted on property 62, south side of Second 
street, South Orange, Mr. Wagner, having sold 
the property to A. Simon* all of the committee, 
Frank Schwarzwaelder, Frank M. Schultz and 
Theodore F. Keer, reporting in favor of a loan 
o f $5,000 to A. Simon, property 62, south side 
of Second street, South Orange, N. J. -̂r

Q Now, turn to page 258. What is the date 
,: ! of that meeting? A May 23, 1913.

Q By the way, these are all directors’ meet- 
I ings, are they not? A  Yes.

Q And was Mr. Schwarzwaelder present at 
th^e meeting^? A Yes.

Q What was said- at that meeting in the 
minutes here, if anything, about the approval of 

40 the minutes of the last meeting? A “ Motion
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d u ly  m ade an d  seconded the m in u tes o f la s t  
m eetin g  w ere  a p p ro ve d , a  sp ec ia l m eetin g, w e re  
ap p ro ved . ’ ’

Q {B y  the C o u rt.)  W h a t does th at r e fe r  to, 
w hich  la s t  m eetin g  and w h at sp ecia l m eetin g?
A  T h a t w a s  a  sp ecia l m eetin g  o f the d irecto rs  
on A p r i l  30th. . 10

Q {B y  th e  C o u rt.)  Is  th a t the on e y o u  read ?
A  N o, sir.

Q H a d  th a t sp ecia l m eetin g  a n y th in g  to do 
w ith  th is  p ro p e r ty  a t a ll?  A  N o, sir.

Q B u t  the la s t  m eetin g  o f  d irecto rs, y o u  read  
fro m  th a t M r. M oeller, and a  tr a n s fe r  o f  the 
loan fro m  W a g n e r  to Sim on, d id  y o u  not? A  
Y e s ;  th a t w a s a re g u la rY n e e tin g .

Q {B y  th e  C o u rt.)  A t  th a t re g u la r  m eetin g  
the m in utes o f  th a t w e re  a p p ro v e d  a t th is m eet- 20 
in g? A  Y e s ;  and the sp ecia l m eetin g  also.

Q H e re  is  an a p p licatio n  to the asso cia tio n  
d ated  O ctober 10, 1912, w h ich  one o f the com -
m ittee s ig n e d ; w hose s ig n a tu re  is  th a t, p lease?
A  F r a n k  S ch w a rzw a e ld e r  ,s.

Q T h a t is  the a p p licatio n  o f L o u is  W A gn er?
A  L o u is  W Yigner, p ro p e r ty  60 and 62 Second 
street, Sou th  O ran ge.

Q {B y  the C o u rt.)  D a ted  w hen? A  O c-
tober 10, 1912. 30

O ffe re d  in  evid en ce and m ark ed  E x h ib it  
C. 1.

Q N ow , w a s the m on ey ad van ced  to Simo4} on 
the m o rtg a g e , th a t m o rtg a g e  th a t w a s m ade to 
the a sso cia tio n ?  A  Y e s .

M r. C h ild . I  o b je c t; I  th in k  the p ro p e r 
w a y  to  p ro v e  th a t is b y  the checks g iv e n ; 
the reco rd s h ere should sp eak  fo r  th em selves 
in  th is  case. 40
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T h e  C ou rt. A n y  question about it?

M r. C hild . I  d o n ’t  kn ow ; I  d o n ’t know 
w hether Sim s ever g o t a  cent.

Q Is  th ere a  tre a s u r e r ’s rep o rt in  yo u r min-
u tes a t  p ag e  259?

10  M r. C hild . I  object. I  think that they
should be com pelled to show th at they paid 
to A rth u r  Sim s th is m oney in order to 
ch arge th is m an th is paym ent, because these 
resolutions are  v e r y  p ecu lia rly  w orded so 
f a r  as the paym en t g o e s; it  is le ft  in the 
discretion  o f the d irectors as to how much 
should be p aid  and when it  should it paid, 
and it  is  a serious m atter to M r. Schwarz- 
w aeld er, and I  think th ey  should show they 

20 a ctu a lly  p aid  th is m oney as directed, should 
show  to w hom  it  is  paid. I  think it is very 
m ateria l in  th is case.

T h e C ourt. In  the other foreclosure suit 
d id n ’t  th ey p rove th eir claim , M r. Child?

M r. C hild . I  am  not sure w hether they 
d id  or not. T he m ain fa c t  on the other 
foreclo su res w as on the question o f forgery.

T h e C ourt. I  suppose, as a m atter of 
30 fa c t, C ro ck er go t a ll o f th is money.

M r. C hild . I  presum e he did, and that is 
w h at I  w an t to  show.

T h e  Court. I  on ly sa y  that because of 
m y experience in  other cases.

Q  R e fe rr in g  to m y question, w hat does the 
m inute book show at p ag e  259 in  regard  to 
paym en ts b y  the trea su rer?  A  I t  shows on 
A p r il  25 check to A . Sim s fo r  m ortgage $4,- 

40  813.50.



45

Ferdinand M oeller, direct.

Q W a s  th at a m eeting at w hich M r. Schw arz- 
w aelder w as present? A  Y e s ;  M ay 23.

M r. Child. A p r il  25, I  thought yo n  said?

A  N o ; th is is  the check th at w as issued, th is 
is the rep ort, check w as issued  on A p r il  2 5 ; 
that w o u ld n ’t go in, o f course, u n til a la ter 
m eeting, th at report.

Q W h a t w as the loss to the association  on 
that m ortgage? A  I  h ave the figures there in 
the book. T he exact loss th at w as m arked oft 
am ounted to $4 ,889.15.

Q T h a t stock had some valu e? A  Y e s ;  th at 
includes the surrend er va lu e o f the stock and 
interest on the m ortgage.

Mr. V an Blarcom . R e g a rd in g  the con-
sid eration  o f  the m ortgage it seem s to  me 
the production  o f the bond and m ortgage 
its e lf  im plies con sideration  and puts the 
p ro o f upon them  th a t there w as no con-
sideration.

T h e C ourt. I f  counsel on the Other side 
d esire the production o f the checks, I  w ill 
perm it them  to req uire it.

M r. C hild , I  th ink in th is case th ey 
should be produced.

Q D o you  know  w here these checks are? A  
I believe M r. V a n  F leet.

Q T h e trea su rer?  A  Y e s.
Q T u rn  to p age 239. W h a t w as the date of 

that m eeting? A  O ctober 25, 1912.
Q A n d  w as M r. S ch w arzw aeld er there? A  

Yes.
Q Is  there a record  o f a m otion th ere to in-

vestigate ap plican ts? A  YeS.
Q W h a t do the m inutes show about th at? A  

“ On m otion o f M r. M oeller, seconded b y  M r.

10

20

30

40
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V a n  F leet, it w as ordered  th a t on all future 
application s fo r  m ortgage loans a  rep o rt as to 
the stan din g o f the ap plican t he obtain ed .”

Q  W h a t is  the date o f that m eeting1 ? A 
A p r il  25, 1912.

0  A n d  do you  rem em ber an yth in g about that 
10 p a rticu la r  m eeting and about that particu lar 

m inute or m otion? A  T h e m otion w as lost. I 
h ave  it  here.

Q D o you  rem em ber an yth in g  about it out-
side o f w h at is th ere? A  Y e s ;  I  remember 
th a t the point w as brough t up—

M r. C hild . I  object to an yth in g that this 
w itn ess states th at is not shown in his 
m inutes. I f  these m inutes are  p ro p erly  kept 
ev eryth in g  th at tran sp ired  at th at meeting 

20 should be on those m inutes.

Q W h a t w as the discussion in reg ard  to that 
a s  fa r  as M r. S ch w arzw aeld er w as concerned, 
i f  you  rem em ber? A  T he point w as brought 
up  th at a lo t o f people who are  m aking applica-
tion s w e did not know  and th at th ey  had diffi-
cu lty  in com m unicating w ith  them with 
referen ce to ta x  b ills and so fo rth  and so on, 
and we ought to know  who the people a r e ; in 
addition  to th a t w e ought to have a report' on 
the m a n ’s m oral stan d in g; w e brought that up 
th at that w as ju s t  as im portan t as his financial 
standing. W ell, there w ere some objections 
ra ised  to that, a,nd M r. Schw arzw aelder at the 
tim e m ade the statem ent th at it  w as not neces-
s a ry  to bother w ith  who the applican t was as 
lo n g  as yo u  h ave the p rop erty , that you are 
loan in g on the p ro p e rty  and not on the man; 
and, fu rth e r  than that, up to the present time 
"we had had no foreclosu res and we had nothing 

40  to w o rry  about.
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Q .W as M r. C rocker th e re ! A  Y e s.
Q D o yo u  rem em ber w h at he said  about it, i f  

an yth in g ! A  M r. C rocker also took the stand, 
he m ade th is one statem ent, he said  w e h ave 
never had a foreclo su re  as long as w e h ave 
been in  existence, w e h ave got a fine record, and 

so on.
Q {B y the C ourt.)  H ow  lon g had you  been 

in existen ce! A  A b ou t fo u r ye ars , a  little  
over fo u r y e a r s ; and th at he saw  no reason 
fo r the secre ta ry  b rin g in g  up a point like that, 
that he thought it  w as m ore o f a p erson al m atter 

than an yth in g else.
Q N ow , turn in g to the A schenbach  m ort-

gage—
Q {B y the C ourt.)  L e t  me ask you  b efo re  

you go to that, w as M r. C rocker presen t at each 
one o f these m eetings th at you  h ave re fe rre d  to !  
A  Y e s ; he w as presen t at the m eetings, p age 
239, and at p age 248, the record  o f  th at m eeting 
he w as p rese n t; a t p age 252, M arch  28, he w as 
present; at p age 254, A p r il  25, he w as p resen t; 
at p age 258, M a y  23, he w as present. H e never 

m issed a m eeting.
Q {B y th e C ourt.)  H ad  he been the attorn ey 

for the association  fro m  the b eg in n in g! A  

Yes.
Q N ow , in referen ce to the A schenbach 

m ortgage, th at w as on a  piece o f p ro p erty  in 
E ast O range, 315 N orth  E igh teen th  street, or 
South E igh teen th  street, I  believe, and turn  to 
your m inute book at p ag e  134, w h at does the 
tre a su re r ’ s rep o rt show— first, who w as present, 
the date, and who w a s present, w hether 
Schw arzw aelder and C rocker w ere p re se n t! A  
They w ere both present, yes, and it shows on 
Septem ber 4 paym ent o f m ortgage to R oland
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D. C rocker, a ttorn ey, account A schenbach m ort-
gage, $3,919.

Q Is  there an y m inute in yo u r book o f  the 
appointm ent o f a com m ittee to ap p raise this 
p ro p e r ty !  A  I  d o n ’t  know.

Q H a ve you  looked? A  I  have not.

Q Y o u  h ave not looked fo r  that. Y o u  can 
look, look at noon tim e, w ill you, w hen you get 
a chance?

T h e Court. T h ere is n ’t  an yth in g in the 
m inute book.

M r. Van Blarcom . T h ere  is nothing in 
it  th at I  can find. L e t  it  be stated  that the 
m inute book does not contain an y reference 
to the em ploym ent o f a com m ittee to ap-
p ra ise  the A schenbach  p ro p erty  or grant 
the loan.

Q A n d  there is  no referen ce at th at point to 
the street num ber o f this p rop erty , is there? 
A  N o, s ir ;  it  m ay be on the stub o f your 
check book.

Q I  show  you  check No. 63, P o u r Corners 
B u ild in g  and L oan  A ssociation , and ask you if  
th a t is  one o f the checks o f yo u r association 
signed b y  you  and M r. K e e r?  A  A n d  Mr. Van 
F leet, the three, M r. K e e r , M r. V an  F leet and 
m yself.

Q T h a t is to the order o f  A . Sim s? A  
A . Sim s, yes. .

M r. Van Blarcom . I  o ffer in evidence 
th is check.

Q Now, in referen ce again  to the E a st Or-
ange p ro p erty , turn  to p age 51, w hat w as the 
date o f th a t m eeting? A  A p r il  22, 1909.

Q W a s  M r. Sch w arzw aeld er there? A  Yes.
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Q Now , a t  page 53, under date o f th at sam e 
m eeting is  there an y referen ce to a loan to D a ly  
on this p ro p erty?  A  “ On m otion o f M r. K in g , 
seconded b y  M r. W ackenhuth, it  w as ordered 
that we g ra n t a  loan o f $5,000 on p ro p erty  lo-
cated on N orth  E igh teen th  street, E a s t O range, 
to W illiam  H . D aly , p rovid in g  the p a rty  is w ill-
ing to w a it u n til the n ecessary  funds are raised. ’ ’ 

Q N ow , at p age 87, g iv e  the date and i f  M r. 
Schw arzw aelder w as there? A  D ecem ber 2 , 
1909, M r. Sch w arzw aeld er w as there.

Q A t  p age 89 o f th at m eeting is there an y 
reference to th is D a ly  ap plication ? A  Y e s ;  
“ S e creta ry  rep o rts  h avin g  received  the fo llo w -
ing le tte r  fro m  R olan d  D. C rocker, counsel, 
Newark, N. J ., N ovem ber 26, 1909. S e cre ta ry  
Four C orn ers B u ild in g  and L oan  A ssociation , 
Newark, N. J . S i r :  A t  one o f yo u r m eetings 
held la st sum m er tw o application s m ade b y  
W illiam  H . D a ly  fo r  loans on houses N orth  
E ighteenth street, E a st O range, N ew  J erse y , 
were gran ted  fo r  either $5,000 each or $4,500 
each, the exact am ount not being recalled  b y  me 
at this tim e. T h e  ap plican t desires w ith  yo u r 
perm ission to change these loans to the two 
tracts fo llo w in g : F ir s t , tra ct east side o f N orth 
Tw elfth  street, 335 fee t south o f F o u rth  a v e-
nue, 50 b y  100; and second tra ct east side o f 
North T w e lfth  street, 460 feet, south side o f 
Fourth avenue, 50 b y  100. W ill  you  k in d ly  h ave 
resolutions passed  g iv in g  com m ittee pow er to 
act in th is m atter? T he only p a rt o f  the ap-
plication to change is  location  o f the p rop erty . 
Yours tru ly , R olan d D. C rocker. T h e secretary  
further rep o rts  th at w ith  the authorization  of 
the president h e notified the com m ittee th at 
had o rig in a lly  p assed  upon the above applica-
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tion  to act in  accordance w ith  th is letter and 
rep o rt a t the m eeting to be held  to d a y .’ ’

Q T he date o f th at m eeting w as w hat? A  
T h e date o f th at m eeting w as December 2 
1909.

j q  M r. Van Blarcom . I  w ant to call the
C o u r t ’s attention  th at on D ecem ber 3, 1909, 
W illia m  H. D a ly  and M abel, his wife, 
executed m ortgage, $4,000, from  the Loehn- 
b e rg  E sta te , on E igh teen th  street, E ast Or-
ange, the sam e tim e the application for 
loan to the b uild in g and loan association 
w as w ith d raw n  b y  C ro c k e r ’s letter.

Q Is  there an yth in g  else th at you  were go-
in g  to say? A  I  h a d n ’t  finished that part.

2Q “ On m otion o f M r. Schw arzw aelder, seconded 
b y  M r. Jam es J. M cG uire, it  w as ordered that 
the rep o rt o f the com m ittee be received and copy 
o f the sam e be sp read  on the m inutes. F ol-
low in g is  a copy o f the com m ittee’s report. 
S e c re ta ry  o f F o u r  C orn ers B . & L . A s s ’n. The 
un dersign ed  com m ittee appointed to report re-
g a rd in g  the request o f  M r. H. D a ly  to transfer 
loan gran ted  him  on p ro p e rty  on No. Eighteenth 
street, in E a s t  O range, betw een F ou rth  avenue

30 and S p rin gd ale  avenue, to two tracts on the 
east side o f No. T w e lfth  street, in N ew ark, one 
tra ct b ein g three hundred th irty-five feet south 
o f F o u rth  avenue, and the other 460 feet south 
o f F o u rth  avenue, and both 50x 100 feet do re-
p o rt in fa v o r  o f gra n tin g  the application for 
such tra n sfer. W e  find the value o f the land in 
the proposed T w e lfth  street plots equivalent to 
the va lu e o f the land on the proposed Eighteenth 
street plots. D ated  D ecem ber 1, 1909. Respect-
fu lly , (S ign ed ) H a r r y  H . Poole, R. L. Hopkins,40
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B. M erk lin g er.’ ’ “ R e fe rr in g  to the above rep ort 
the se cre ta ry  stated  th at both o f the la st rep orts 
were signed b y  H a r r y  H. P o ole  and B en ed ict 
M erklinger, and th a t the com m ittee recom m end-
ed a t th at tim e a  loan o f $5,000 on each p ro p -
erty  and th at the build ing constructed on each 
p rop erty  w as to cost $5,700 each .”  10

Q I  show you check No. 156 o f the F o u r  
Corners, dated  Septem ber 14, 1910 ; is th at 
signed b y  the officers o f the association? A  
Yes.

M r. Van Blarcom . T h is  re fe rs  to the 
A schenbach  m ortgage. I  o ffer the check.

M r. C hild . I  object to its  adm ission.

M arked  E x h ib it C. 3.

Q W h a t becam e of the E a s t O ran ge p ro p e rty  20 
this second loan w as given  on ? A  T h a t w as 
bought in  b y  the’ b u ild in g and loan.

Q On the b uild in g and loan foreclosu re, or 
somebody else? A  I  d o n ’t rem em ber that.

T h e C ourt. C a n ’t th at ibe stipu lated?

M r. C hild . I  think it  w as our foreclosu re, 
the L oeh n b erg  E state .

Q H ow  m uch w as paid  o ff b y  the build ing 
and loan association? D oes the association  still ^  
hold that p ro p erty?  A  Y e s.

Q A n d  w h at w as due on the m ortgage, the 
Aschenbach m ortgage, a t the tim e o f that fo re -
closure? A  (N o answ er.)

Q R e fe rr in g  again  to the South  O ran ge 
property, I  show  you  an ap plication  o f A . 
Sims, O ctober 10, 1912 ; w hose sign atu res are 
those to it?  A  F ra n k  M. Schultz and T h eo-
dore F . K e e r .

40
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Q T h e y  w ere  the other m em bers o f the com-
m ittee w ith  M r. S ch w arzw aeld er ? A  Y e s.

M r. V an Blarcom . I  w ill o ffer  that in 
evidence.

M arked E x h ib it C. 4 .

10  C ross exam ination  b y  M r. Child.

Q W e re  you  presen t at e v e ry  m eeting? A  
E v e r y  m eeting o f the association?

Q Y e s. A  No, s i r ; p ra c tic a lly  ev ery  one.

Q  W a s n ’t it yo u r h ab it i f  you  w ere absent to 
sign  y o u r nam e as se cre ta ry  and have someone 
else do the w ork? A . N o, sir.

Q D id  you  ever do th at? A  N ever. I 
h ave been absent fro m  a m eeting here and 
there and w hoever took the m inutes there would 
be a m em orandum  there who the secretary  was 
a t th at m eeting.

Q Now , at d ifferen t tim es you  would have 
difficulty, w ould you  not, in g ettin g  a quorum? 
A  W e  h ave had, yes.

Q A n d  a t those tim es you  have sometimes 
had p eop le present who w ere  not actu ally  there, 
h a v e n ’t you? A  W e h ave called  up people and 
asked them  w hether w e could count them  present, 
w hether we could sta rt the m eeting until they 
g o t th e r e ; w e h ave done th at w ith  Dr. Richm an 
and others who w ould often  h ave late office hours 
on account o f th eir practice.

Q A n d  how  w ould  you  vote those gentlemen 
then, when th ey  w ere not there, b y  telephone? 
A  T h e y  w ould come in la te r  on. W e would 
ask  the p riv ileg e  o f sta rtin g  the m eeting;, we 
did  h ave our m eetings there at one tim e at nine 
o ’clock in the m orning, and D r. Richm an es- 

4q  p ec ia lly  w ould have people in the office and we
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w ould ca ll him  u p  and he w o u ld  stop  in  on h is 

w ay  up.
Q Y o u r  p ra ctice  in  re g a r d  to th ese m eet-

ings th a t  y o u  to o k  the n otes y o u r s e lf, y o u  took 
the n otes an d  then  d ictated  them  to y o u r  sten o g-
rapher, is  th a t c o r r e c t!  A  In  a  m a jo r ity  o f 
cases, in  a  go od  m a n y  cases, I  w ro te  them  r ig h t  10l 
in the book m y se lf, n ot a t  the m eetin g, b u t w ould  
take the n otes and then  w rite  them  in  the book.

Q D id  y o u  e v e r  m a rk  M r. S ch w a rzw a e ld e r  
present w hen he w a s  not p r e s e n t!  A  A b s o -

lu te ly  n ever.
Q N ow , the first th a t th is  S im s ap p licatio n  

came up w a s  a t w h a t m eetin g, w a s th a t O ctober 
25, w as th a t th e  first m eetin g, 1912, p a g e  239, I  
th in k ! A  I  b e liev e  th a t  is  th e first tim e th a t  
ever w a s p rese n ted  a t a  m eetin g. 20

Q  I f  I  re c a ll it  sa y s  som eth in g in  th a t 
minute ab o u t th e  m a tte r  h a v in g  been con sid ered  
before th a t t im e ! A  N o ; sh a ll I  rea d  i t !

Q Y e s . A  u  R e f  e rr in g  to ap p licatio n  o f L o u is  
W agn er, B ro o k ly n , N. Y .,  fo r  lo an  o f $7 ,000 , 
p ro p erty  60-62 south  side o f Secon d street, South  
O range, on w h ich  on ly one o f the com m ittee to  
report w a s F r a n k  S ch w a rzw a e ld e r, w ho recom -
mended a lo an  o f  $5 ,000 , i t  w a s  on m otion  o f 
Mr. S ch w arzw a e ld er, seconded b y  D r. R iehm an, , 30 
ordered th a t th e  com m ittee, F r a n k  M . S ch u ltz, 
George F . K in g  an d  F r a n k  S ch w a rzw a e ld e r, be 
continued an d  th a t th e y  m ake th e ir  re p o rt to 
the officers w ho a re  to h ave  p ow er to g r a n t loan  
if  a s a t is fa c to r y  re p o rt is  m a d e .”  T h a t m eans 
the on ly re p o rt th a t h as been rece ive d  w a s th at 
of M r. S ch w arzw a e ld er.

Q T h a t com m ittee h ad  been ap p o in ted  a t a 
previous m eetin g, h a d n ’t i t !  A  N o, not n eces-
sarily  p re v io u s  m eetin g, b ecau se com m ittees 40
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w ould be appointed b y  the p resid en t to appraise 
the p rop erties  and then report.

Q T h a t is, betw een m eetings, he w ould ap-
poin t the com m ittee betw een m eetings? A  B e-
tw een m eetings, yes.

Q Do you  recall who it  w as that received the 
1® notice th at L ou is W ag n er ceased to have any in-

tere st in th is m atter? A  I  d o n ’t quite under-
stand w h at yo u  m ean b y  that.

Q L o u is  W ag n er m ade an  application  for 
loan, it  w as p a rtly  gran ted  at one o f your 
m eetings, I  think at the next m eeting, or at a 
m eeting M arch 28th th at w as changed to A. 
S im s? A  A p r il  25.

Q A p r il  25 to A . Sim s. Now , b y  whose au-
th o rity  and b y  whom  did yo u  come to make that 

20 change? A  W h y, fro m  the m inutes of the di-
rectors who w ere presen t passed on it, that is  all 
1  can say.

Q They, authorized you  to, but who notified 
yo u  th at A . Sim s w ould h ave the p rop erty  and 
not L ou is W ag n er, to whom  the loan w as grant-
ed? A  I  should say  the attorn ey  probably no-
tified the d irecto rs at th at t im e ; o f course, I  
w o u ld n ’t rem em ber all those details.

Q Y o u  w ere there, w e re n ’t you? A  This 
^  w as back in 1913 ; I  w o u ld n ’t remember.

Q W a s it  the p ractice  o f  the board o f direct-
ors to sh ift a loan that had been granted to one 
m an w ithout an y w ritin g  from  the man to whom 
it had been gran ted ? A  I f  no m oney had been 
turned  over the m an w o u ld n ’t  be in the deal yet, 
w ould he ?

Q I  w a s n ’t ask in g you  that. I  asked you if  
yo u  gran ted  a  loan to L ou is W ag n er without 
con sultin g L ou is W ag n er or anybody else you 

40  w ould turn  around and g iv e  it  to A . S im s; was
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it the p ractice  o f the association  to do that?
A  I  w o u ld n ’t  sa y  it w as a  p ractice  o f  any 

kind, no, sir.
Q W h a t record  have you  th at L o u is  W ag n er 

had tra n sfe rre d  this p ro p erty  or sold it  and no 
longer w anted the loan? A  W e h ave no record 
ether than our a tto rn e y ’s record  who tells us 10 
that he sold the p rop erty .

Q Do you  recall w hether C rocker to ld  you  
he sold the p rop erty?  A  I  d o n ’t reca ll that, 

no, sir.

M r. Vcm Blarcom . Do yo u  w an t the m in-
ute book on that? I  think you  testified 
som ething about th at tra n sfe r  at p age 255.

M r. Child. I  reca ll w h at he testified to 
th ere ; it  w as w ith  referen ce to the auth or-
ity  to p a y  the m oney to Sim s.

M r. Vcm Blarcom . I t  w as m ore than that.

A  T h ere  m ust h ave been a com m ittee on th a t 
because it  read s h ere: “ R e fe rr in g  to ap plica-
tion fo r  loan b y  L ou is  W ag n er, B rooklyn , N. Y ., 
to whom  a loan  o f $5,000 w as gran ted  on p ro p -
erty 62, south side o f Second street, South  O r-
ange, N. J ., M r. W a g n e r h avin g  sold p ro p erty  
to A . Sim s and all o f the com m ittee, M r. F ra n k  
Schultz, M r. F . K e e r , F ra n k  S ch w arzw aeld er, 30 
report in  fa v o r  o f loan o f $5,000 to A . Sim s on 
property 62, south side o f Second street, South 
Orange, N. J ., it w as on m otion o f M r. M erk- 
linger, seconded b y  M r. Stone, ordered th at the 
committee recom m endations be received  and 

granted. ’ ’
Q H ave  you  a n y  application  fro m  A . Sim s ?

A  T h ere is  one here.
Q H ave  you  got one fro m  L ou is W ag n er?

A  Y e s .. 40
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Q M r. S ch w arzw a e ld er’s nam e does not ap-
p ear on th e  A . S im s recom m endation, does it? 
A  No.

Q H ow  does th a t com e? A  I t  appears on 
the L ou is W ag n er recom m endation coverin g the 
sam e p rop erty .

i&  Q B u t i t  does n o t ap p ear on an y applica-
tion o f A . S im s? A  N ot that I  know  of.

Q T h is  rs the only one th at yo u  have, this 
E x h ib it C. 4 ? A  A l l  the p apers w ere handed 
over to  the attorn eys w hen th is m ortgage m at-
te r  w as brough t .up, so I  w o u ld n ’t  remember 
e v e ry  p ap er th at w ould be on hand, everything 
w e had.

Q T he m eeting at w hich the A . Sim s applica-
tion  w as considered M r. Sch w arzw aeld er was 

20 not present, w as he? A  H e w as not.
Q N ow, who w a s  the secre ta ry  a t the special 

m eeting o f  M ay .23 ? A  I  w as.
Q Y o u  w ere present at th a t m eeting? A  

Y e s.
Q (B y  M r. Van Blarcom .)  W a s  that a spe-

cia l m eeting? A  T h a t w as a special meeting, 
th at w a s  considered a  special loan  on Freling- 
huysen avenue.

Q (B y  M r. V an  Blarcom .)  M ay 23? A  
30  A p r il 30.

Q I  thought the special m eeting w as on M ay 
23 ? A  N o ; special m eeting w as A p r il  3 0 ; the 
m eeting on the Sim s m ortgage w as A p ril 25 ,* 
the reg u la r m eeting w as on M ay 23.

Q Now , there w as some m eeting at which 
there w as an  authorization  or ratification  of the 
action o f the board  or com m ittee w ith  reference 
to the S im s lo an ; w hat w as the date o f that 
m eeting, w as th at M ay 23, 1913? A  T hat is 

40 the one I  read  a m inute ago?
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q  Yfifi. A  A p r il  23— A p r il  25.
Q S ch w arzw aeld er w as not present then, w as 

h e! A  N o; th at is  the m inute I  read.

M r. V an Blarcom . Y o n  sa y  A p r il  2 5 ; 
w h at is  it  th at happened on A p r il  25 !

A  A t  w hich m eeting the Sim s m ortgage w as j-OT 
ratified, the action o f the com m ittee.

Q Sch w arzw aeld er w as not present then, w as 
h e! A  H e w as not present a t th a t m eeting.

Q {B y M r. Van Blarcom .)  M r. C hild  asked 
you about the ap p ro va l of the m inutes o f th at 
m eeting? A  No, he d id n ’t ask  me about ap -
proval o f the m inutes o f th at m eeting.

T h e C ourt. T he m inutes are here.

q  W a s n ’t  it  a fa c t  th at the check w as p aid  
out to C rocker or Sim s, w hoever it  w as, be- 2d 
fore an y m eeting w as held  at w hich Schw arz- 
w aelder w a s present, th at is , th a t  vo ted  to  r a t ify  
that loan, on ra tify in g  o f lo an  on p ro p e rty  60-62 
Second street, South  O range.

T he Court. T h e dates o f the checks w ill 

show.

Q W h a t tra n sp ire d  at the m eeting on M ay 
23! T h ere w as a special m eeting and some 
action w as taken w ith  referen ce to r a t ify in g  30 
some other m eeting, the doings o f some other 

w a s n ’t th e re ! A  T h ere  w as a reg u -
lar m onthly m eeting A p r il 25, special m eeting 
A p ril 30 and reg u la r m onthly m eeting M ay 23.

Q W h a t do the m inutes show w ith  referen ce 
to the m eeting o f M ay 23? A  “ On m otion, 
duly m ade and seconded, the m inutes o f the la st 
m eeting and special m eeting w ere approved.

Q A n d  Sch w arzw aeld er w as not presen t at 
the m eetings re fe rre d  to in th at minute., w as
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lie? A  No, but he w as presen t at this meeting.
Q Y e s, and the check w as p aid  out before 

the m eeting o f  M ay 23, is n ’t  th a t righ t? A  
Y o u  h ave the checks there.

Q W h y  w as the check held u n til Ju ly , 1913? 
A  T h a t I  c a n ’t  answ er now.

lO  Q D o you know  w hether the association  held 
it  or not? A  T h a t I  c a n ’t te ll you.

Q D id  you  post date checks, th a t is, did  you 
s ig n  checks than on an y other d a y  than when 
th ey  are  d ated ? A  W ell, th a t I  d o n ’t know ; I 
w o u ld n ’t sign  it ahead o f  a  date, but a  check 
m a y  be issued, i f  a  bookkeeper issues a  check on 
A p r il  20 and I  m ay sign  it  on the next day or 
the fo llo w in g  d a y  a fte r  that.

Q {B y the C ourt.)  M ay antedate it, but not 
20 post-date it?  A  No, sir.

Q N ow , w ith  referen ce to  the Aschenbach 
loan, d id n ’t you  sa y  on yo u r d irect examination 
th at there w ere no records in yo u r minutes of 
th at loan? A  I  answ ered it  in  ord er to look 
o v er the m inutes la te r  on.

Q A n d  yo u  a fte rw a rd s  found records in ref-
erence to that loan? A  No, I  h a v e n ’t looked 
fo r  them. Oh, yes, w e did, w e found some stubs, 
th at is  righ t, the a tto rn ey  brought that out, Mr. 

3 °  V a n  B larcom  has the num bers o f those pages 
i f  you  w ant those read.

M r. Van Blarcom . W h a t I  referred  to, 
M r. M oeller, w a s p age 51 and page 87.

Q Y o u  had not had an opportun ity  o f look-
in g  at yo u r book at the tim e you made your 
sta tem en t; there w ere no records o f the Asch-
enbach—

M r. V an Blarcom . H e d id n ’t refer to rec- 
40 or(l  o f the A schenbach loan ; that was ap-
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plication  m ade b y  D aly , and gran ted , and 
then w ithdraw n, so it le ft  no application , 
fo r  th is p a rticu la r p ro p erty  open at all.

T he Court. T h a t is w h at I  understand.'

M r. C hild . T h a t is  w hat I  did  not.

Q W ho w ere the com m ittee on the D a ly  loan? ^  
Did A schenbach ever m ake an application  fo r  
a loan, have you  got an y record? A  I  h a v e n ’t 
seen an y record  o f Aschenbach.

Q D oes it  show th at a loan w as m ade to 
D aly th at w as a fte rw a rd s  tra n sfe rre d  to a m an 
named A schenbach? A  No, it  d id n ’t  show that.

Q W h y  w as it  th a t there w as no record  k ep t 
of an y loan  m ade to A schenbach? A  I  d o n ’t 
say there is  no reco rd ; I  have not looked 
through to  see th at there is a  record. *

Q {B y  M r. Vcm Blarcom .)  A ssu m in g  that 
there is  none? A  A ssu m in g th at there is none,

I d on ’t know.
Q Y o u  w ere secre ta ry  a t th at tim e? A  I  

was a lw ays secretary.
Q W a s  the D a ly  application  w ith d raw n ? Y7ou 

testified to an application  from  D a ly  on p ro p -
erty on E igh teen th  street, w as th at w ithdraw n?
A  I f  you  rem em ber, the m inutes as you  read 
them show th at w as tra n sferred  to p ro p e rty  on 30 
North T w e lfth  street.

Q W h a t w as ever done w ith  th at a fte r  it 
was tra n sferred , w as a loan gran ted  to D aly?
A  On N orth  T w e lfth  street?

Q Y e s. A  I  believe s o ; I  believe there w ere 
loans on N orth  T w e lfth  street, I  am  not sure of 

that.
Q {B y  the C ourt.)  W h a t is the A schenbach 

loan, w h at is  th at, E igh teen th  street? A  
E ighteenth street. 40
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Q W h a t record  is  there to show w h at hap-
pened to the ap p lication  o f  D a ly  on T w elfth  
stree t in  th at hook? A  T he record  shows that 
a  loan w as gran ted — on T w e lfth  stree t yo u  are 
askin g fo r  ?

Q Y e s. A  T h a t I  h a v e n ’t  looked fo r ;  I  
^  don ’t  know  w h at w e h a d  to do; w ill have to 

look through the m inutes.

T h e Court. Y o u  are  go in g  fa r  afield. I  
d o n ’t think it h as an yth in g to do w ith  this 
case. T h ere  is  no record  now  how  Aschen- 
bach go t his m oney.

M r. C h ild . T hen  I  w o n ’t go into it.

Q W hen w as it  th at the first application  was 
m ade on the T w e lfth  street p rop erty , or Eigh- 

20 teenth street p ro p erty , w h at w as the date of 
th a t?  A  A t  a  m eeting o f A p r il  22 , 1909.

Q A n d  the m oney w as fin ally  p aid  over when, 
as you  claim ed, to A schenbach? A  Septem ber 
14, 1910 ; th is m otion read s to cover a m ortgage 
th at it  m ight lie  over, provid ed  the parties are 
w illin g  to w a it u n til the n ecessary  funds are 
raised.

T h e C ourt. T h a t is a ll in ; d o n ’t go over 
g« it  again .

Q U p  to the tim e o f C ro c k e r ’s disappear-
ance yo u r association  considered C rocker a rep-
utable m an, d id n ’t you? A  Y e s, I  think we 
did.

Q Y o u  tru sted  him  im p licitly , d id n ’t  you? 
A  I  b elieve a  m a jo r ity  o f them  did, yes.

Q W h a t w ere the ru les o f yo u r association 
w ith  referen ce to the paym ent o f m oney, to whom 
w ere checks m ade out? W a s  there any by-law 

. q  go vern in g  as to who the p ayee o f the check



61

Ferdinand M oeller, re-direct— re-cross.

should b e l  A  I  d o n ’t rem em ber th a t offhand.
A t the presen t tim e w e m ake all checks p ayab le  
to the b earer, to the applicant.

Q W ell, b efore  th at tim e? A  W hen w e first 
organized the checks w ere m ade out to the a t-
torney fo r  the p a rty , I  believe, or R oland D.
Crocker, attorn ey, and then la ter on, as these 10 
checks w ill show, one m ade p ayab le  to the ap -
plicant and the other to R olan d  D. C rocker, at- «
torney, fo r  the A schenbach m ortgage.

R e-direct exam ination  b y  M r. V a n  B larcom .

Q D id  you  find this application  signed b y  
A schenbach? A  D id  I  find it?

Q D id  you  produce th at? A  T h a t I  d o n ’t 
remember.

Q W ell, w hose sign atu res w ere there on the ^  
building and loan there? A  W illia m  B . P o w -
ell and R ob ert L . H opkins.

Q W e re  th ey  d irectors? A  T h e y  w ere di-
rectors.

M r. V an Blarcom . I  o ffe r  th at in ev i-
dence.

M arked E x h ib it C. 5.

Re-cross exam ination  b y  M r. Child.

Q B y  whom  w ere the securities o f this asso- 30 
ciation kept? A  T h ey  w ere in the custody of 
the trea su rer and th ey w ere kep t in  a  safe  of 
the F o u r  C orn ers B u ild in g  and L oan  A sso cia -
tion.

Q W h ere w as that safe? A  T h a t safe  w as 
in m y office.

Q W ho w as the trea su rer a t th at tim e? A  
A t the A schenbach tim e w as R obert B . Stouten- 
burgh; no at th at tim e the m ortgages w ere kept 
in his safe. 40
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Q W a s n ’t it  the ru le th a t all m ortgages 
should be k ep t b y  th e  secretary?  A  No, the 
by-law s, I  think, p rovid e th at the m ortgages 
shall be k ep t b y  the treasu rer.

Q A s  a m atter o f fact, w e re n ’t th ey  kept 
over in C ro c k e r ’s office? A  T h e y  absolutely 
w ere not, not a fte r  th ey  had once been in our 
possession, not unless th ere w as some legal 
m atter to be attended to.

Q {B y M r. Van Blarcom .)  I  fo rg o t to ask 
the w itness about the by-law s. A r e  these by-
la w s o f  the association  contained in th at book? 
A  Y e s.

M r. Van Blarcom . I  o ffer  in  evidence the 
p rovision  in referen ce to directors, which is 
artic le  nine.

M arked  E x h ib it C. 6.

I  o ffer in  evidence at the present time 
stip u lation  betw een the p arties  as to the 
title.

M arked  E x h ib it C. 7.

T H E O D O R E  F . K E E R , sworn.

D irect exam ination  b y  M r. V hn B larcom

Q W h a t is  yo u r business? A  M anager of 
the P ru d en tia l L ife  Insurance Com pany.

Q A n d  you  are  p resid en t o f the F o u r Cor-
ners B u ild in g  and L oan  A ssociatio n ? A  Yes.

Q A n d  h ave been fo r  how  long? A  E ver 
since its  inception.

Q Y o u  know  M r. Schw arzw aelder, o f course? 
A  Y es.

Q A n d  do you  rem em ber a m eeting in 
w hich the m anner o f the in vestigation  o f  ap-
p lican ts cam e up ? A  ' Y es.
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Q A n d  do you  rem em ber w hether or not Mr. 
S ch w arzw aeld er w as presen t at th at m eeting?
A  I  should sa y  he w as present, p ositively .

Q W h a t did he sa y  w ith  referen ce to  th at 
situation? A  Do you  w an t me to state the do-
ings o f th at m eeting as n ear as I  can rem em ber?

Q J u st in  referen ce to th at p a rticu la r m atter 10 
of the in vestig ation  o f the applican ts? A  
W h y, M r. Sch w arzw aeld er ob jected  to the ap -
plicants being in v estig ate d ; he stated  th at the 
loan its e lf  should be the secu rity  to the asso-
ciation  and it  m ade no differen ce w hether the 
applicant had a son m arkee or not, and he ob-
jected seriously.

Q W a s  M r. C rocker there, do you  rem em ber?
A  Y e s , he w as there.

Q W h a t did he sa y  about it?  A  A s  n ear f̂o- 
as I  can rem em ber he said  nothing, le ft  it  to 
the rest o f the m em bers to argu e it  out.

Q F in a lly , the m otion w as fin ally  lost? A  
The m otion w as fin ally  lost.

Q Do you  rem em ber an yth in g in p a rticu la r 
or an yth in g  about the loan to A schenbach on 
E ighteenth  street?  A  T h a t is  in  South  O r-
ange, no, in  E igh teen th  street I  d o n ’t rem em ber 

at all.
Q D o yo u  rem em ber an yth in g in p a rticu la r 30 

in referen ce to the South  O range loan, Second 
street? A  Y e s , I  w as appointed on the com -
m ittee; I  fin ally  m ade an in vestig ation  6f the 
p rop erty  m yself, n a tu ra lly  looked the p ro p erty  
over and ap p ro ved  o f the loan, I  believe.

Q D id  you  h ave an y  con versation  w ith  
Schw arzw aelder about it?  A  None w h atever.

Q A b ou t th at p a rticu la r loan? A  No, it 
was M r. Schultz and I  th at w ent up together and 
looked the p ro p e rty  over. 4A
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T heodore F .  K e e r , cross.

Q D id  you  know  th at he w as on the com-
m ittee? A  Oh, yes.

Q W a s  an yth in g  said  to  him  about the m at-
te r  at a ll?  A  N ot betw een us at the tim e, no, 
o th er than a t the m eeting, w e knew  th at Mr. 
Sch w arzw aeld er w as a m em ber o f the committee 

Iflh and looked fo r  h is rep ort, w hich is  a  very 
common th in g to do on b uild in g and loan com-
m ittee buildings to go either in d iv id u ally  or in 
tw os, i f  yo u  c a n ’t g et the w hole com m ittee to go 
a t once.

Q [B y  the C ourt.)  T h ere  is no d u ty  on that 
com m ittee to in v estig ate  title  or an yth in g of 
th at kind? A  None w hatever.

C ro ss exam ination  b y  M r. Child.

Q W ho w as it  th at in vestig ated  yo u r titles 
^  fo r  you? A  M r. C rocker, as fa r  as I  know.

Q Do you  reca ll w hether it w as C ro ck er’s 
h abit to p resen t searches at an y  o f the m eetings 
or b rin g  an y  p ap ers in referen ce to  the loans to 
the m eetings? A  I  do not.

• M r. Van Blarcom . I  w an t to read  into the 
record  the exam ination in the O rp h an s’ 
C ou rt o f th is cou n ty in the m atter o f the 
E sta te  o f A u g u st L oehnberg, in  which he 

30 testifies th at he w as fa m ilia r  w ith  th is South 
O ran ge p ro p erty , th at he had been there and 
exam ined it  w hen the loan w a s m ade. I 
o ffe r  th at fo r  the purpose o f show ing that 
he had know ledge o f the situation  o f this 
p rop erty .

T h e Court. H e adm itted in th at he knew 
the esta te  held m ortgages on th a t property 
at the tim e the loan w as m ade b y  the build-
in g  and loan?

4 Qr M r. V an Blarcom . Y e s .
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Theodore F . K e e r , fu rth er  direct.

F urther d irect exo/ynmatiori b y  Mir. Vein B larcom .

Q A t  p age 43 “ you  h ave testified  as to the 
transactions concerning the M abel D a ly  m ort-
gage ; do you  rem em ber w hen th at loan w as 
made, can you  te ll b y  referen ce to yo u r books? I 
A  W hen the loan w as m ade to M abel D a ly  n 
October 26, 1909. Q Y o u  knew  th at prop- 10 
erty, d id n ’t you? A  Y e s, sir. Q In  w hat 
connection had you  had opp ortu n ity , or occa-
sion, rath er, to exam ine it  b efore m aking 
this loan? A  I  d o n ’t reca ll th at I  had any.
I m ay h ave had. I  d o n ’t rem em ber. Q 
D id n ’t yo u  ap p raise  th at p ro p erty  fo r  the 
purpose o f securing— or p assin g  upon a build-
ing and loan ap plication  o f M abel D a ly  fo r  a 
loan on th at p ro p erty?  A  I  think I  did. Q 
Yes, and th at loan w as m ade upon it?  A  N ot 20 
that I  know  of. Q D id  yo u  ever in v estig ate  
and find out? A  D id I  in vestig ate?  No, sir.
Q A fte r  you  ap p raised  the p rop erty , to whom  
did you hand yo u r rep ort?  A  T o the build-
ing and loan association . Q A n d  you  did noth-
ing fu rth e r a fte r  th at? A  No, sir. Q D id 
you exam ine the p ro p e rty  in connection w ith  
this loan o f the L oeh n berg funds? A  D id I  
examine the p ro p erty , yes, sir. Q T h a t w as 
the second tim e you  exam ined it?  A  Y e s, s ir ;  30 
it w as the second. N ot only once, but two or 
three tim es, I  guess. Q T he first tim e, when 
you exam ined it  fo r  the build ing and loan asso-
ciation, how lon g w as th at b efore  the second 
time? A  I  d o n ’t rem em ber the date. Q S e v -
eral ye ars?  A  I t  m ay have been, at that. Q 
How did the ap plication  fo r  that loan com e to 
you? A  W h ich ? Q T he M abel D a ly  loan? A  
From  the estate. Q W hose? A  F ro m  Mr.

40
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Theodore F . K e e r , fu rth er  direct.

C rocker. Q A n d  did yon  exam ine at that time 
and find out w hether the b uild in g and loan had a 
m ortgage upon th at p ro p erty?  A  D id I  ex-
am ine it?  No, sir. Q I t  is a fact, is n ’t it, Mr. 
Sch w arzw aeld er, the executors n ever called in a 
m ortgage because o f depreciation  o f the prop- 

10 erty ?  A  No, sir. I t  is not. W e did call in 
m ortgages fo r  d ep recia tio n .”  Now, at page 58, 
about the m iddle o f the page, “ Y o u  went there 
because you  h ave  testified  th at it  w as your 
p ra c tic e -to go to the p ro p erty?  A  No, I  deny 
that. I  sa y  abso lutely  here th at I  went to see 
e v e ry  p ro p e rty  and I  can prove i t .”  Now, .in 
the case pending in th is court in  L eith off vs. 
D aly , in w hich  this m ortgage which is now known 
as the A schenbach loan in th is case, w as under 

20 in vestigation , the defendant testified at page 
14, under cross exam ination, about the middle o f 
the p a g e : “ Q Y o u  did not exam ine the securi-
ties then? A  Y e s , s ir ;  not ju s t  at that date, 
but either p rio r or a fte r  w e exam ined them, 
e v e ry  ye ar, yes, and checked them  off. Q
W h ere  w ere th ey  kept? A  In  M r. C rocker’s
office. Q W h ereab ou ts in his office? A  He 
h ad  them  in a la rg e  safe. Q In  the y e a r  1914, 
b e fo re  C rocker le ft  N ew ark, did you check up 

30 y o u r  secu rities? A  Y e s. Q W h ere w as the 
' D a ly  m ortgage? A  T h e D a ly  m ortgage was 

there. Q I t  w as there? A  Y e s, sir. Q And
you  saw  it?  A  Y e s , sir. Q D id you and
C rocker go over the m ortgages and the account 
togeth er? A  P r e tty  m uch o f the time, yes, sir; 
a t one tim e, th at is tw o y e a rs  p rio r to that year, 
I  had M rs. L e ith o ff and one o f the Loehnbergs, 
the three o f us w ent there w ith  Mr. Crocker and 
checked it off. Q W h en  did you  la st m ake the 

40 la s t  checking o f  the securities? A  In the spring
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Theodore F . K e er , fu rth er  direct.

of 1914. Q W h at m onth, do you  rem em b er1? A  
I d o n ’t reca ll exactly , because as I  say, some 
tim es w e checked them  off a t the sam e tim e w ith  
the p apers, and some tim es a few  d ays a fte r  the 
papers w ere draw n up. Q Y o u  sa y  you  m et Mr.
D aly  once? A  I  think so, he w as introduced to 
me a t M r. C ro c k e r ’s office some tim e. Q A r e  10 
you sure about th at? A  I  am  quite positive 
about it, yes, sir. Q Y o u  are  not certa in ? A  
W ell, I  can alm ost be certain . Q D o you  re -
m ember w hat w as said? A  No, I  d o n ’t think 
there w as an yth in g said, m ore than th at he w as 
in the office there w hile I  w as w aitin g , and as he 
w as com ing out he introduced him  as M r. D aly.
Q T h a t is  a ll th at w as said? A  T h a t is a ll that 
w as said, yes, sir. Q *  D id you  ever v is it  this 
p rop erty, did  you  ever go to this p a rticu la r 20 
p rop erty?  A  Oh, yes, s ir ;  yes. Q H ow  m any 
tim es? A  T w ice, I  think, once w hen w e m ade 
the loan, and a fte rw a rd s  w hen M r. C rocker had 
left. Q Y o u  m ade the loan in nineteen hundred 
and w hat? A  N ineteen hundred and nine, I  
think it  w as. Q A n d  C rocker le ft  you  think in 
A ugu st or Septem ber, 1914? A  Y e s. Q W ho 
attended to seeing w hether or not the building 
w as kep t up and painted, etc.? A  W ell, I  
in variab ly  took a run around those p rop erties. 80 
Q Y o u  d id n ’t p a y  an y attention  to th is? A  
W ell, th is w as a  new  building, it  w as in course 
of construction when w e took the m ortgage. Q 
W ho looked out to see i f  the taxes w ere paid?
A  Mr. C rocker. Q A n d  oth er m unicipal liens, 
he attended to seeing that th ey  w ere p aid? A  
Yes, sir. Q H e collected the in terest?  A  A t -
tended to the fire insurance, too? A  Y e s , s ir .”
That comes down to about the m iddle o f p age 
16. A n d  the sam e in the record o f the Chan- 40
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ee ry  suit, L e ith o ff vs. D aly , p a g e  three, about 
the m iddle o f the p a g e : “ Q N ow, when an
ap plication  fo r  a m ortgage cam e in, w h at would 
y o u  do? A  I  w ould in v estig ate  the property, 
go  there and look it  o ver and see w hether there 
w as sufficient eq u ity  to the p ro p erty , and see

10  w here the p ro p e rty  w as located. Q D id  you  go
to E a s t O range, or w h erever it  w as, and look at 
th is p ro p erty?  A  Y e s , sir. Q Subsequent to 
th a t tim e w hat did you  do, did you  loan any 
m oney on it?  A  Y e s , s ir ;  fo u r thousand dol-
lars. T h a t comes to  n ear the end o f page 
three ; th at re ferred  to the M abel D a ly  loan.

T h a t is  all, w e rest.

P R A N K  S C H W A R Z W A E L D E R , sworn.
20

Direct examination b y  M r. Child.

Q W h ere do you  live?  A  M u rra y  H ill, New 
J  ersey.

Q A n d  w h at is  yo u r business? A  President 
o f the S te rlin g  L ea th er W orks.

Q W ere  you  one o f the d irectors o f thè Four 
C orn ers? A  Y e s , sir.

Q F o r  how  lon g  a period ? A  T h ree or four 
 ̂ ye ars , I  th ink fo u r or five.

Q Do you recall when you ceased to be a di 
rector ? A  Y e s, in A u g u st, J u ly  or August, 
1913, I  w as notified b y  the secre ta ry  that I  was 
in  a rre a rs  o f dues o f J u ly  or A u g u st, 1912, and 
I  w anted to know, asked the secretary  w hy it 
took him  a y e a r  to n o tify  me, being a director, 
th at I  w as in a rrea rs , and he said  he had soir 
d iscrepancies w ith  h is clerk, he kept the books, 
and had some discrepancies there, so I  questioned 
it, and he w an ted  me to produce m y checks, and 

40  as I  p aid  p a rt in check and som etim es in cash
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Frank Schwarzwaelder, direct.

that p a rticu la r paym ent I  had no check fo r, and 
we had some w ords, so fin ally  on Decem ber,
1913, I  sent him  a  check fo r  $10.25 and p u t a 
note in  resign in g  as d irector o f the association.
I  rem ained as a stockholder so th at I  w o u ld n ’t 
lose m y w ith d raw al valu e, u n til June, a t the 
annual m eeting in  June and w aited  un til the 10 
m eeting w as over and statem ent w as out and I  
put in  ap plication  to w ith d raw  en tirely  from  the 
association, and it  took me from  June to S ep -
tem ber to get m y m oney a fte r  th reaten in g to sue 
them i f  th ey  w o u ld n ’t p a y  m e; once th ey  said  
the p resid en t w as aw ay, and when the secretary  
was there the trea su rer w a sn ’t there, and w hen 
the tre a su re r  w as th ere the p resid en t w a s n ’t 
there. I  think I  sent up there about tw ice a
week fo r  eight weeks. 20

Q Now , do you  reca ll an yth in g  in  connection 
with the application  o f a m an nam ed L ou is W a g -
ner fo r  loan on p ro p e rty  on Second street, 
South O ra n g e! A  I  rem em ber the application, 
yes, application  w as m ailed to me b y  the secre-
tary.

Q D id  you  look at the p ro p erty?  A  I  looked 
at the p rop erty , yes.

Q A n d  you  recom m ended the loan? A  T h ere 
was three on the com m ittee all togeth er and I  *0 
was the only one th at reported  on the loan.

Q A fte r  th at did you  ever h ear w h at h ap -
pened to th at loan? A  A b so lu te ly  nothing.

Q So fa r  as you  know  no loan w as ever m ade 
to Louis W a g n er?  A  N ot to m y know ledge, 
no, sir.

Q D id  yo u  ever know  a m an nam ed Sim s ? A  
No, sir, never h eard  o f him.

Q {B y the C ourt.)  D id  you  know  at the tim e 
you went up to look at the p ro p erty  o ffered  b y  40
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Frank Schwarzwuelder, direct.

W a g n e r that you  had a m ortgage on it  as execu-
to r o f  the L oeh n b erg estate  ? A  I  did not. The 
L oeh n b erg estate, w e had about th ir ty  or forty  
m ortgages scattered  around, s ix  or seven in 
South  O range, I  w as also ap p ra isin g  property; 
or another estate and also ap praised  property 

fo r  the H earth ston e B u ild in g  and L oan  Associa- 
io n j it w as im possible fo r  me to remember* at 

the tim e there I  did not reca ll th at we had a 
m ortgage on th at p ro p e rty  a t th at time.

Q In  the m ortgages o f the L oehn berg estate 
are the street num bers re ferred  to? A  Only 
the street num bers.

Q In  the L oeh n berg estate in yo u r m ortgages 
m  the m ortgage its e lf  how are  the properties 
described? A  On m y books?

Q No, not on yo u r books, on the m ortgage, by 
m etes and bounds? A  Y e s, b y  survey.

Q {B y the C ourt.)  W hen w as the Loehnberg 
m ortgage m ade? A  I  have m y books there.

M r. Van B lu r  com. October, 1909.

T h e Court. W hen w as the building and 
loan m ortgage m ade on the same property? 

M r. Van Blarcom . A p ril, 1913.

Q D id you  ever exam ine a piece o f property 
on T w e lfth  street fo r  the F o u r  C orners Building 
and L oan  A sso cia tio n ? A  No, sir.

Q D id  you  ev er h ear or know  o f an applica-
tion on a n y  p ro p e rty  under the name of Aschen- 
bach? A  No, sir.

T h e Court. T h a t w as not T w elfth  street.

Q E igh teen th  street?  A  No, sir.
Q W a s an y  m ortgage ever m ade b y  Loehn-

b e rg  estate to you  as an executor to AschenbaclH 
A  No, sir.
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Frank Schivarzwaelder, cross.

Q (By the Court.) W a s an y m ortgage m ade 
b y  you as executor on the p ro p e rty  on E igh  
teenth street?  A  W h a t p rop erty?

Q H ave you  an y p ro p erty  on E igh teen th  
street, or did you  have? A  I  d o n ’t reca ll th at 
unless I  can re fe r  to m y books.

Q D id  you  have an y  p ro p erty  on E igh teen th  
street in the nam e o f M abel D a ly?  A  W e had 
M abel D a ly  loan, I  think it  w as on T w e lfth  or 
E ighteen th  street. Y o u  h ave got me confused.

Q W h ere are yo u r books? A  R ig h t on the 
desk.

Q T he question is i f  you  had a m ortgage on 
the D a ly  p ro p e rty  on E igh teen th  street? A  
N orth E igh teen th  street and Second avenue, E a s t 
O range, W illia m  H. D aly.

Q H a ve  you  an y  other D a ly  m ortgage? A  
On 60 and 62 Second street, South  O range.

Q T h a t w as the p rop erty , first p ro p erty?  A  
F irs t  p rop erty , yes.

Q D id  you  ev er receive an y m oneys or bonus 
or valu ab le consideration  from  an y o f these m ort-
gagors, or did you  profit b y  an y  o f these tran s-
actions? A  A b so lu te ly  nothing.

The Court. I s n ’t the burden on the other 
side to p rove th at? I  w ill assum e he did 
not.

Cross examination b y  M r. V a n  B larcom .

Q H ow  lon g had you  had the m ortgage on 
the South O range p rop erty , th at is, 60 and 62 
Second street?

The Court. M atter o f calculation , is n ’t it, 
M r. V a n  B larcom ?

A  The South  O range p ro p e rty  w a s in O cto-
ber, 1909, and the E a s t  O range p ro p erty  w as in 
December, 1909.
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Frank S  chwarzw adder, cross.

Q J u st stick  to  the South  O ran ge p rop erty 
first. W h a t is  th at book you  are  re fe rr in g  to ? 
A  W h y, it  is a book th at I  kep t fo r  the estate 
o f a ll the m oneys received  and expended and all 
the records o f m ortgages.

Q A n d  the en tries are in yo u r handw riting? 
10 A  A ll  m y h an dw ritin g, yes.

Q Y o u  have kept th at book, th a t is  yo u r orig-
in a l book? A  Y e s.

Q W h a t is y o u r  e n try  in referen ce to the 
Sou th  O range p ro p erty , how  do you  re fe r  to it 
th ere? A  O ctober 26—

Q N o ; how  do you  describe this p rop erty  on 
w hich you  had a m ortgage in  South Orange? 
Show  m e th at en try?  A  H ere  is  the record, 
th at is, here are  the m ortgages o f W illiam  H. 

20 D aly, N orth  E igh teen th  street and Second ave-
nue.

Q W e are  ta lk in g  about South Orange, a  
M abel D aly , 60 and 62 Second street, South Or-
ange, $3,500, in terest due A p r il  27 and October 
27.

Q A n d  th at en try  o f  M abel D aly, is that in 
y o u r han d w ritin g? A  Y es.

Q S o  th at you  knew  the street number of 
th at loan at the tim e it w as m ade? A  Yes.

JO Q H ow  often  did you  go up there and see this 
p ro p erty?  A  N ot u n til I  w ent up fo r  the build-
in g  and loan association.

Q Y o u  w ent u p  fo r  them ? A  D id n ’t you 
. recognize the fa c t  th at you  had a loan on that 

then? A  N ot at all, because I  say  I  appraised 
the p ro p erty— fifty  or s ix ty  properties in one 
ye ar , some tim es p riv ate  and then again for 
the b u ild in g and loan.

Q A s  executor o f this estate d id n ’t you in- 
40 v e stig a te  yo u r p rop erties? A  Y es, but Mr.
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C rocker collecting the in terest an d  p lacin g  the 
insurance, I  w a s n ’t  fam ilia r  w ith  the num bers.

q  D id n ’t you  g o  o u t and look a t these p ro p er-
ties and see w hether th ey  w ere b ein g p ain ted  
and kept in  rep air?  A  I f  th ey  run lon g enough, 

yes.
Q A n d  that started  in 1909? A  Y e s . 10
Q A n d  the loan o f the b uild in g and loan  w as 

in A p ril, 1913, betw een those two dates h a d n ’t 
you been and inspected the p ro p erty  ? A  No,
I  d on ’t  think I  did.

Q N e a rly  fo u r ye a rs  you  h a d n ’t thought o f it?
A  I  d o n ’t think I  h ad ; I  knew  it  w as a good 
loan; I  inspected the p ro p erty  fo r  M rs. K a u ffh e r , 
and I  th ink th at w a s p aid  off.

Q Y o u  knew  w hen you  w ent fo r  the build ing 
and loan th at you  w ere in v estig atin g  a p ro p erty  20 
at 60 and 62 Second street, o f  course? A  Y e s.

Q A n d  d id n ’t yo u  rem em ber then th at fo r  
years you  had been receivin g  in terest fo r  a  m ort-
gage on th at p ro p erty?  A  No, M r. C rocker, he 
never put the street num ber down, he ju st put 
the nam e down and date he received  it.

Q H ow  about you  w hen you  entered i t  in  
your books, though? A  I  w o u ld n ’t re fe r  to 
that book, I  only re ferred  to this, I  n ever re -
ferred  to  that a g a in ; I  only used th at fo r  rec- 80 
ord; there is  nothing in  th is  book here or noth-
ing in the receipts.

Q W h en  you  had tw o people nam ed D a ly  
what did you  do to find out w hich one the check 
was to be cred ited ? A  T h e in terest, d ifferen t 
dates and d ifferen t am ounts.

Q A n d  you sa y  you  n ever re fe rre d  to yo u r 
little book which g ave  the street num bers? A  
No, sir, on ly when the m ortgages w ere p aid  o ff 
or new m ortgages entered. 40
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Frank Schwarzwaelder, cross.

Q A n d  now  you  s a y  that you  h ave never 
been you  n ever w ere up to S ou th  O range from 
the tim e you received  th is m ortgage u n til you 
w ent up to the b uild in g and loan association? 
A  1 don t recall being there, no, sir.

Q Y o u  w ent over yo.ur bonds and m ortgages 
though, each y e a r?  A  Y es.

Q A n d  d id n ’t  you  te s t ify  in  the Chancery

M rs T e ' t i  m  tMS C° Urt between yon and 
M rs. L eith o ff, executors, and W illiam  H. D alv
idn t you testify, rather, were you asked this

H r ; ,  attended to seeing whether or
not the building was kept up and painted,”  &
and you  answ ered, “ W ell, I  in v a ria b ly  took a
ru n  around these p ro p e rtie s .”  A  T h at is what

Q W h a t d id  you  m ean b y  th at?  A  Such 
p rop erties, som etim es w e w ould m ake loans on

i T T f u  i hat Wf S not ,in as S ° od condition as 
n d be, and the stipu lation  w as that those

p operties had to be eith er painted or repaired 
i f  the loan  should stand, and I  would go look 
a t  those p ro p erties  to see w hether th ey kept them 
rep aired  so our secu rities would be good 

J  Do you m ean to s a y  fo r  n ea rly  fou r years 
you  w ould not inspect a  b uild in g you had a loan

f l  m . .  the 1<>an w as exception ally  good, no.
H W hat w as so exception ally  good about it?

A  I  thought there w as m ore equity in 'it than 
w e had on it.

Q W h a t w as the equ ity  in it?  A  I  an- 
p ra ise d  it  fo r  $5,000 ; I  w ould have appraised 
i t  fo r  $6,000, but I  put it down to $5,000 to be 
on the safe  side. O rig in a lly  I  thought the prop- 
e rty  w as w orth  about $6,500.

A Q<foAI n at did you loan on U for the estate?A  $d,500.
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Frank S  chivar zwaelder, cross.

Q W h a t w as so good about that, it w a s n ’t 
even f if ty  p er cent. ! A  T he p ro p e rty  w as 
double p ro p e rty ; the ren tal receipts o f it  w as 
good.

Q A n d  w h at did you  think it w as w o rth !
A  A b ou t $6,500.

Q T hen  you  ap praised  it  fo r  the b uild in g 10 
and loan  at $7,000, d id n ’t  y o u ! A  No, th ey ap -
plied fo r  a loan o f $7,000 and I  recom m ended a 
loan o f $5 ,000.

Q L oo k  at yo u r application. A  W ell, I  see 
there, but I  thought it  w as about $6,500.

Q D id  ypu raise  it  about $500 fo r  the build-
ing and lo a n ! A  I  am  ju st g iv in g  it o ffh an d ;
I  d o n ’t know  as I  did  then, it  w as a good loan 
fo r $6,500 ; I  d o n ’t  seem  to have raised  i t ;  I  
gave less than the am ount asked for. 20

Q W h.at do you  rem em ber about ydiat the 
building and loan did about the application  of 
Mr. W a g n e r !  A  I  rem em ber nothing at a ll;  
there w as three appointed on th at com m ittee 
and I  w as the only one that reported , and m a-
jo r ity  o f the com m ittee not rep ortin g, w hy, the 
thing w as la id  over.

Q Then you  rem em ber it being taken  up b y  
you on yo u r m otion ! A  No, sir, I  do n o t; I  
don ’t  ever rem em ber m akin g th at m otion; it is 
very  fu n n y fo r  me to m ake rep o rt and o ffer m o-
tion on m y own report.

Q W ell, no, yo u r m otion w as th at the com-
m ittee be continued and th at th ey m ake the re -
port to the officers, do you  rem em ber th a t!  A  
I don ’t even rem em ber m akin g th a t; it is v e ry  
funny th at I  should m ake it, being one o f the 
com m ittee; it  w as up to the association  to do 
th a t; it w as the d u ty  o f . the other two on the 
committee to rep o rt a t the sam e tim e as I  did. 40

New Jersey State Library
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F ra n k  Schw arsw aelder, crass.

Q A s  lon g as th ey  did  not do i t  d on ’t you 
rem em ber m aking a m otion th at the committee 
be continued? A  No, sir.

Q T o do th eir duty? A  No, sir, I  don ’t.

Q D id  yo u  fo llo w  up and see w h at became 
o f th is application ? A  No, sir.

Q W h y  n ot? A  I  w a s n ’t  in terested  in it  at 
a l l ;  i f  th e rest o f the com m ittee d id n ’t report 
it, w hy, there cou ld n ’t  be an y  loan m ade to the 
p a r ty  unless th ere w a s a  m a jo r ity  o f the com-
m ittee rep o rtin g .

Q D id n ’t  you  ever fo llo w  th is up to see what 
becam e o f it?  A  N o, sir.

Q W h y  not? A  I  h ave other things on my 
m in d ; I  am  in  business all d a y  lo n g; i f  I  had 
to  keep a ll these th in gs in m ind I  think I  would 

 ̂ h ave to g iv e  up business or the building and 
loan, one* or the other.

Q Y o u  w ould have to  g iv e  up one o f them in 
ord er to g iv e  the oth er attention? A  M y en-
tir e  attention, yes.

Q A n d  yo u  sa y  you  d o n ’t  rem ember the 
nam e o f  S im s? A  A b so lu te ly  never heard of 
it.

Q W h a t about th is m otion to in vestigate the 
30 applican ts fo r  m ortgages fo r  loans? A  I  don’t 

reca ll ju s t  w h at th at w a s; it m ight have been 
some special th in g th at come up th e re ; the 
n earest I  can rem em ber w as there w as a loan 
offered  b y  som ebody there and somebody said 
th at the m a n ’s ch aracter w as not good, and I 
m ight have offhanded o f m y own opinion said, 
“ A s  lon g as w e get sufficient equity I  don’t 
see w here the association  w ould lose anything 
a s  lon g  as a  clear title  and value o f the prop-
e rty  is  th e re ,”  I  c a n ’t  in fer anything else.40
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Frank Schw arzw aelder, cross.

Q In  other w ords yon  did not th in k th at the 
a p p lican t’s m oral standing, financial or m oral 
standing, h ad  an yth in g  to do w ith  it?  A  W ell, 
it depends how  had the m oral standing w as, I  
certain ly  w ould ; bnt fo r  a  sm all techn icality, no,

sir.
T he Court. H ow  fa r  w onld a person  loan -

in g  m oney go into m orals ? M oral and. 
financial I  can ap preciate, bnt yon are go in g  
p re tty  fa r  to go into a  m a n ’s m oral stand-

ing.
Q W h y  d id n ’t  yon  think th at the financial 

standing o f the ap plican t should be in v esti-
gated? A  I  d o n ’t reca ll the circum stances. I f  
yon can te ll me who it  p ertain ed  to, who the 
parties w ere w e w ere debating upon, I  m ight go 
to w ork and explain  m yself, b u t I  d o n ’t  reca ll it

at all. . , .
Q M r. Sm ith  said  th at yo n  objected at tins

m eeting in O ctober, 1912, to the in vestigation  
of a ll applican ts? A  T h ey  m a y  have w orded it  
that w ay, bnt the debate at th a t tim e, I  d o n ’t 
ever reca ll debate of an yth in g on i t ; th at m ight 
have been the w ording o f the secretary , but it 
was not m y w o rd in g ; he is  liab le  to* enter m ost 

anything.
Q R e fe rr in g  to the A schenbach loan, don t 

yon rem em ber an yth in g about the m oney being

paid out on th at? A  No, sir.
Q Do yo n  rem em ber the nam e b ein g m en-

tioned? A  N o, sir.
Q D id n ’t  yon  p a y  any attention  to the loan -

ing of m oney b y  the association? A  I  certain -

ly  did.
Q H ow  did th is th in g get through w ithout 

your n oticin g it?  A  I  d o n ’t  reca ll i t ;  the cns-
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F ra n k  S chivarsw aelder, cross.

tom  in b uild in g and loan associations is  when a 
com m ittee o f three is  sent out and report and 
com es back and all three o f them  are reporting 
fa v o ra b ly  on th at p rop erty , and nobody know-
in g  an yth in g about th at p ro p erty  the board of 
d irectors back up the com m ittee who make the 

19 rep ort on th is loan and then the m atter is re-
fe rre d  to counsel and the counsel sees whether 
the titles and the equities are correct.

Q In  other w ords, the com m ittee acts as 
b oard  o f d irecto rs?  A  O nly in  so fa r  i f  the 
entire com m ittee rep o rts fa v o ra b ly  the loan nat-
u ra lly  the equities accord in g to report looks 
good, n a tu ra lly  the board  o f d irectors would 
back up the com m ittee.

Q T h a t is  the w a y  you  acted then as a di- 
2 0 , rector? A  Y es.

T h e Court. T h a t is the w a y  every  build-
in g  and loan acts, M r. V a n  Blarcom .

M r. V an Blarcom . I t  a ll depends upon 
w h at the loan is?

T h e C ourt. I f  the rep ort is favorable  and 
rep o rt shows ap paren t equity and good 
eq u ity  the board  o f d irectors alw ays grant 
the lo an ; that is the custom.

3 0 s
Q W ere  you  a t the m eeting w here the min-

utes w ere ap proved  g ran tin g  the m ortgage to 
M r. S im s? A  N ot to m y knowledge," it is 
p re tty  h ard  to te ll from  that book whether I 
w a s presen t at an y m eeting, because he had me 
presen t at a num ber o f m eetin gs; I  called his 
attention to it  w here I  w as not present.

Q W ere  th ey  ever changed? A  I  don't 
know  w hether th ey  w ere changed or not; he 
said  he m ust h ave g o t it w ron g on the books.

40



79

F ra n k Schivarzw aelder} cross.

Q (B y  the C ourt.)  D id  yon  know  that M a-
bel D a ly  w as a  dum m y fo r  C rocker? A  No, 
not u n til a fte r  our estate go t in vo lved  and she 
acknow ledged it on the stan d ; I  n ever m et M iss 
D a ly  until a fte r  M r. C ro c k e r ’s d isappearance.

Q D id  you  p a y  an y attention to the tre a s-
urer ?s rep o rt?  A  I  d o n ’t  think the trea su rer 
ever w as there to m ake a  re p o rt; the secretary  
u su ally  read  o ff his report.

Q (B y  the C ourt.)  T he rep ort o f the trea s-
urer, w hether it w as read  b y  him, did yo u  p a y  
any attention  to th at? A  I  suppose I  did.

Q H ere is  a m eeting o f  M ay 23 w here the 
tre a s u re r ’s rep o rt showed paym ent o f  A . S im s ’ 
m ortgage? A  I  d o n ’t  know  w hat th at re ferred  
to. ^

Q D id  you  tr y  to find out? A  N ot neces- 
sarily.

Q W h y  not? A  I  d o n ’t think a d irector in 
an y build ing and loan association  when the 
m oney is passed and counsel is  supposed to go 
to w ork  and not p a y  the m oney u n til there is 
clear title  fo r  d irectors to know  that these 
am ounts are correct or not.

Q No, but i f  a m atter cam e up th at you  h a d n ’t 
heard o f and the trea su re r  w as p a y in g  out about 30. 
$5,000 w o u ld n ’t  you  inquire about it  at all? A  
The tre a s u r e r ’s rep o rt you  get the entire p a y -
ments o f the entire m a tter; I  d o n ’t know  how 
we could go to w ork  and fo llow  it  up and ask 
any questions •about it, know ing that the com-
m ittee had rep orted  it fa v o ra b ly  and com m it-
tee passed  on it it m ust be co rrect or th ey  
w ouldn’t  have p aid  it.

Q Y o u  w o u ld n ’t m ake an y  in vestigation ? A  
No, sir.

40
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F ra n k  Schw arzw aelder, cross.

Q Y o u  w o u ld n ’t inquire w h at it  w as for? 
A  N ot n ecessarily , no, sir.

Q W hen you  check over yo u r m ortgages each 
y e a r  how  w as th at done? A  W h y, M r. Crock-
er w ould b rin g  the m ortgages out o f  the safe 
and w e rendered a  rep o rt to the su rro g a te ’s of- 

10; flee e v e ry  y e a r  and I w ould ta k e  the report, or 
vice versa , and take the m ortgages and name 
and am ount and check it  o ff the list.

Q N am e and am ount, an yth in g  else ? A  
T h a t is  about a ll that I  rem em ber of, ju st take 
these m ortgages and check them  of f ;  you see 
the am ount and nam es agreed  o f the m ortgages 
th at we had on our report.

Q A n d  when you w ent there and m ade your 
y e a r ly  inspection  did you  know  w hether the 

20 m ortg a g e s  w ere in  N ew ark  or Irv in gto n  or E ast 
O range, or w here? A  W ell, no m ore than the 
dates ta llied  w ith  m y book I  h ave here 

Q Y o u r little  book? A  M y b ig  book.
Q Y o u  sa y  the b ig  book has no reference at 

a ll to location? A  I t  has nam es and amounts.
Q  B u t not location? A  N ot location, no, 

sir.

Q D id n ’t you  p a y  an y  attention to the loca- 
tion? A  N ot as long as the nam e and amounts 
agreed  w ith  m y book, w e d id n ’t re fe r  to the loca-
tions w hatever.

Q H ow  about yo u r tire insurance? A  Mr. 
C rocker attended to that entirely.

Q A lto g eth e r ? A  A lto geth er, yes.
Q D idn t you  ever inspect those fire insur-

ance policies? A  N ot that I  know  of.
Q M rs. L e ith o ff d id n ’t p a y  an y attention to 

th is estate, did she? A  I  did m ost o f the work.
Q Y o u  w ere the active m ind? A  A ctive,

40  yes.
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F ra n k Schw arzw aelder, cross.

Q (B y  the C ourt.)  S till  acting? A  Y es.

Q D id  anybody, to yo n r know ledge, m ake an 
inspection o f this South  O ran ge p ro p e rty  fo r  
the estate  from  1909 to 1913? A  I  d o n ’t re -
m ember, unless some o f the L oeh n b erg  b oys 
m ight h ave gone th e r e ; th ey  used  to rnn aronnd 
p art o f the tim e, th ey  n ever rep orted  to m e; 10 
they w ere  there, but th ey  occasion ally  w ould go 
around and look at the p rop erties.

Q W e re  you  fa m ilia r  w ith  the m ortgages held 
by the F o u r C orn ers? A  N o, sir.

Q W h y  not? A  I  am  p resid en t o f the 
H earthstone, and I  am  not fa m ilia r  w ith  the 
m ortgages unless you  b rin g  them  out.

T h e Court. A r e  y o u  go in g-to  argu e  w ith  
me th at a d irecto r o f a  b uild in g and loan 
association  is bound to  be fa m ilia r  w ith  a 
m o rtgage  held b y  th a t association? I t  is 
im possible. I  h ave rep resen ted  five or six  
b uild in g and loan associations in  m y tim e, 
hold in g thousands o f m o r tg a g e s ; to be 
fa m ilia r  w ith  those m ortgages w ould  be an 
im possibility.

Q H o w  m an y m ortgages w ere there in th is 
association? A  I  d o n ’t rem em ber, I  d o n ’t re-

call.
Q A b ou t how  m any? A  I  h a v e n ’t the 

slightest id e a ; the rep o rts  w ould only come in 
the sum  total.

Q A b ou t how  m any m ortgages w ere there?
A  I  ca n ’t  te ll you, sir.

Q T w en ty?  Q I  d o n ’t know  i f  there w as 
ten or tw en ty  or th irty .

Q N ot so v e r y  m any? A  In  the F o u r  C o r-
ners in m y tim e, yes, quite a good m any, m ore 
than that, a ll righ t. 40
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F ra n k  Schw arzw aelder, re-direct.

Q C a n ’t yon g iv e  a n y  estim ate? A  N ot ac-
cu rate ly , it  w as n ever reported .

Q E v e r  ask  fo r  a rep o rt?  A  No m ore than 
sum total, and rep o rt is su pp ort to be printed 
e v e ry  y e a r  and books supposed to be audited 
b y  the aud itor e v e ry  year.

10 Q W ere  yo u  reg u la r in yo u r attendance? A  
Y e s , up to the tim e I  had trouble, h a lf  o f the 
tim e the association  w as run b y  the secretary.

Q Y o u  w ere there quite reg u la rly ?  A  Up 
to the tim e I  had m y trouble.

R e-direct exam ination  b y  M r. Child.

Q Y o u  and the association  had im plicit con-
fidence in M r. C rocker, d id n ’t  you? A  W e cer-
ta in ly  d id ; he n ever w ould h ave handled the 

2 q  e s ta te ’s m oney i f  I  h a d n ’t ;  he w as counsel for 
our estate  and also counsel fo r  the R onan estate.

Q T h e first th at you  d iscovered  o f any dis-
honesty w as a fte r  he le ft, w a s n ’t it?  A  Yes. 
I t  w as M r. C rocker th at go t me to go into the 
F o u r  C orn ers B u ild in g  and L o a n ; he w as in 
there b efore I  w as.

Q {B y the C ourt.)  W ho brought the Mabel 
D a ly  loan to y o u r attention? A  M r. Crocker.

Q {B y the C ourt.)  H ow  did he ju s t ify  that 
3Q loan at about the sam e tim e he brought a loan to 

M abel D a ly  in the R onan estate? A  That was 
d u rin g  M r. R o n a n ’s l i f e ; M r. D a ly  w as a con-
tra cto r  and C rocker w as supposed to be a 
p a rtn er o f M r. D a ly  as builder o f houses; they 
w ere build ing a num ber o f  houses up through the 
E a s t  O range -section.

T e s t i m o n y  C l o s e d .

40



E x h ib it C. 1.

EXHIBITS.

E X H I B I T  C. 1.

F O U R  C O R K E R S  B U IL D IN G  A N D  L O A N  
A S S O C IA T IO N .

N ew ark, N. J ., Oct. 10, 1912. 
T he undersigned desires to procure a  loan o f 

$7,000 on the B on d  o f h im self secured b y  M ort-
gage on the fo llo w in g  p ro p e rty :

L ocation  No. 60-62 on south side o f Second 
street, South O range, N. J.

D im ensions o f Ground, 50x 100.
D im ensions o f B u ild in g, 44x 60.
B u ild in g  M ateria ls, fram e.
P u rp oses o f U se, double dw elling.
P aved , m acadam .
Sew ered, yes.
V a lu e  o f G round, $2,500.
V a lu e  o f B u ild in g, $8 ,000.
A n n u al R ent, $ ...........
I f  p ro p erty  is now encum bered state am ount 

and b y  whom  held:

11_____N___ —I 1L

w E
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Exhibit C. 2.

A n d  in  consideration  o f  said  loan, I  agree 
to p a y  all n ecessary  search fees and fo r  draw -
in g  o f p apers, and also authorize the A ssocia-
tion  to p lace the F ir e  In suran ce on the said 
p ro p e rty  in such com pany as th ey  m a y  select.

10 S ign atu re , L O U IS  W A G N E R ,
A d d ress, B ro oklyn , N. Y .

W e h ave exam ined the p ro p erty  within 
described, and va lu e it  as fo llo w s : Land, 
$1,500.0 0 ; B u ild in gs $5,500.00, and recommend 
th at a  loan o f $5,000.00 be granted.

Com m ittee A p p o in ted  —  F ra n k  M. Schultz, 
G eorge F . K in g , F ra n k  Schw azw aelder.

F . Schw arzw aelder, 
Committee,20 A .

A n  a p p ra isa l fee  o f T h ree D ollars ($3.00) 
m ust accom pany th is application.
No. 63

E X H I B I T  C. 2.

N ew ark, N. J ., A p r il  25, 1913.

30 T re a su re r  o f the
F O U R  C O R N E R S  B U IL D IN G  A N D  LO A N  

A S S O C IA T IO N , 
o f N ew ark, N. J.

P a y  to the order o f A . Sim s, F o u r Thousand 
E ig h t H un dred  and T h irteen  50-100 D ollars, in 
paym en t o f m ortgage.

Théo. F . K e e r , President, 
F e rd  R . M oeller, Secretary.

4Q $4,813.50.
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E x h ib it C . 3.

E n d o rsed : A  Sim s,
B olan d  D. C rocker, 

(p e rfo rated )
P a id  7 :1 0 :13.

A ccepted  and p ayab le  at the 
N ew ark  T ru st Co., 

N ew ark, N. J.
E. N. V an V lee t, T reasu rer.

10

E X H I B I T  C. 3.

No. 156

N ew ark, N. J ., Sept. 14, 1910. 

T re a s u re r  o f the
F O U B  C O B N E R S  B U IL D IN G  A N D  L O A N

A S S O C I A T I O N  20
o f N ew ark, N. J .

P a y  to the order o f R olan d D. C rocker, A tty ., 
Three thousand nine hundred nineteen & 00-100 
D ollars, in  paym ent o f on ac. A schenbach m tge.

Theo. F . K e e r , P resid en t,
F e rd  B . M oeller, S ecretary .

$3,919 00-100
30

E ndorsed : R. D. C rocker, A tty .
R olan d D. C rocker.

(p erfo rated )
P a id  9 :17:10

A ccepted  and p ayab le  at the N ew ark  T ru st 
Co., N ew ark, N. J .

R obt. B . Stoutenburgh, T reasu rer.

40
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E x h ib it  C. 4 .

E X H I B I T  C. 4 .

F O U R  C O R N E R S  B U IL D IN G  A N D  L O A N  
A S S O C I A T I O N .

N ew ark, N. J ., O c t  10, 1912. 
T he un dersign ed  desires to procure a  loan of 

10 $7,000 on the B on d o f h im self secured b y  M ort-
g a g e  on the fo llo w in g  p ro p e rty :

L ocation  No. 60-62 on south side o f Second St.,
S . O range, N. J .

D im ensions o f Ground, 50x 100.
B u ild in g  M ateria ls, fram e.
P aved , m acadam .
V alu e  o f G round, $2,500.
V alu e  o f B u ild in g, $8,000.

2Q D im ensions o f B u ild in g, 44x 60.
P u rp oses o f  U se, double dw elling.
Sew ered, yes.
A n n u al R ent, $ ...........

I f  p ro p e rty  is  now  encum bered state amount 
and b y  whom  h eld :

1 __________ N______ L30

W E

1 1 1 1—



87

E x h ib it C. 5.

A n d  in consideration  o f said  loan, I  agree  to 
p ay  a ll n ecessary  search fees and fo r  d raw in g 
o f p apers, and also authorize the A ssociatio n  
to p lace the F ir e  Insuran ce on the said  p rop -
e rty  in such com pany as th ey  m a y  select.

S ign atu re , A . Sim s.
A d d ress, ....................• •

W e  have exam ined the p ro p e rty  w ith in  
described, and va lu e it as fo llo w s: L an d , $1,500. 
B uild in gs, $5 ,500, and recom m end th at a  loan 
of $5,000 be granted .

Com m ittee A p p o in ted — F ra n k  M. Schulz,
Theo. K e e r , F ra n k  Schw arzw aelder.

F ra n k  M. Schulz,
Theo. i&Y, K e e r ,

Com m ittee,

A n  a p p ra isa l fee  o f  T h ree  D o lla rs  ($3.00 ) 
m ust accom pany th is application .

E X H I B I T  C. 5 .

F O U R  C O R N E R S  B U IL D IN G  A N D  L O A N  
A S S O C IA T IO N .

N ew ark, N. J ., ................ , 190 . .  30
The un dersign ed  desires to procure a loan o f 

$4,000 cn the B ond o f h im self secured b y  M ort-
gage on the fo llow in g  p ro p e rty :

L ocation  No. . .  on w est side o f N orth  E ig h -
teenth S treet, E a s t O range, N. J ., being known 
as lot 18 and p a rt o f lot 17, on “ M ap o f 
Am pere Section  o f p ro p erty  o f the E a s t  O range 
& A m pere L an d  Co., B lk .”  190 B .

D im ensions o f G round, 3 3 1 -3x 100.
B u ild in g M ateria ls, fram e. 40
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P a v e d , N o.

V a l u e o f G r o u n d, $ 1 ,6 5 0 .

V a l u e o f B u il d i n g, $ 5 ,4 0 0 .

D i m e n si o n s o f B u il d i n g, 2 2 x 4 0 .

P u r p o s e s o f U s e, d w elli n g.
S e w e r e d, Y e s.

1 0  A n n u al B e n t, $ ..........

I f  p r o p e r t y i s n o w e n c u m b e r e d st a t e a m o u nt 
a n d b y w h o m h el d:

1 1L u ■

w
E

n 1 1 1
w mmmm

A n d i n c o n si d e r a ti o n o f s a i d l o a n, I a g r e e
p a y all n e c e s s a r y s e a r c h f e e s a n d f o r d r a w i n g 

o f p a p e r s, a n d al s o a u t h o ri z e t h e A s s o c ai ti o n 

t o p l a c e t h e F i r e I n s u r a n c e o n t h e s ai d p r o p - 

3 0 - e r t y i n s u c h c o m p a n y a s t h e y m a y s el e c t.

S i g n a t u r e,  A l b e r t B . A s c h e n b a c h, 

A d d r e s s, 8 0 0  B r o a d S t.

W e h a v e e x a m i n e d t h e p r o p e r t y w i t hi n d e -

s c ri b e d, a n d v a l u e i t a s f o ll o w s : L a n d, $ 1 6 5 0 ; 

b u il d i n g s, $ 4 ,8 5 0 , a n d r e c o m m e n d t h a t a l o a n o f 
$ 4, 0 0 0  b e g r a n t e d.

4 0
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Com m ittee A p p oin ted — W illia m  B . P ow ell, R .
L. H opkins, A lb e rt A llsop p .

W m . B . P ow ell,
R . L . H opkins, 

Com m ittee.

A n  a p p ra isa l fee  o f T h ree D ollars ($3.00) 10
m ust accom pany th is application.

E X H I B I T  C. 6.

A R T I C L E  V I I .

Section  1. T h e S e cre ta ry  shall be appointed 
by the B o a rd  o f D irectors. . I t  shall be his d u ty  
to keep  accurate m inutes o f the proceedings o f  
the A ssociatio n  and the B o a rd  o f D irectors, and 
to record  the sam e in books to be kep t fo r  th at 
purpose. H e shall keep accurate account w ith  
all the shareholders, and attest a ll orders draw n 
on the T re a su re r  fo r  the paym ent o f m oney 
when so ordered  b y  the B o a rd  o f D irectors. H e 
shall n o tify  the shareholders o f the annual m eet-
ings b y  public notice conspicuously p laced and 
advertisem ent in  a new spaper published in the 
neighborhood (a t the expense o f the A sso c ia -
tion). H e shall be p rep ared  at a ll tim es to in- ^  
form  shareholders o f the state  o f the financial 
concerns o f the A sso cia tio n ; and at the y e a r ly  
m eetings fu rn ish  a d etailed  statem ent o f the 
finances; and it shall be his d u ty  to see th at all 
policies o f insurance are re g u la r ly  and p rom p tly  
renewed. .A t  the exp iratio n  o f  h is term  o f o f-
fice he shall d e liver all books, p ap ers and p ro p -
erty belonging to the A ssocia tio n  in his posses-
sion to h is successor in  office.

40
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A E T I C L E  V E X  

Solicitor.

T h e B o a rd  o f  D irecto rs shall appoint a So-
lic ito r fo r  the A ssociatio n , who shall examine 
all title  deeds and m ake the n ecessary  searches 

10 fo r  ascerta in in g  the title  o f a ll p ro p e rty  offered 
to this A ssocia tio n  as m ortgage security, ' and 
g iv e  his opinion thereon. H e shall prepare all 
bonds, m ortgages, agreem ents and all other w rit-
in gs to be taken or g iven  b y  th is A ssociation  in 
the course o f its  business. H e shall also trans-
act a ll other la w  business o f th is Association 
w h en ever required, fo r  which he shall receive a 
fa ir  com pensation. H is ch arge fo r  fees and dis-
bursem ents in m akin g searches, recording and 

20 P ro v in g  p apers, fo r  p re p a rin g  all m ortgages and 
other w ritten  instrum ents, and fo r  examining 
p apers, titles and other m atters, shall be borne 
b y  the p a r ty  a p p ly in g  fo r  the loan. In all dis-
putes as to the am ount o f his charges, the same 
shall be determ ined b y  the directors.

T he S o lic ito r shall g iv e  a bond fo r  the honest 
and fa ith fu l perform an ce o f  his duties, and the 
am ount o f  said  bond shall be designated by the 
B o a rd  o f D irectors.

30
A E T I C L E  IX .

Sec. 2. T he B o a rd  o f D irectors shall meet 
r e g u lr r ly  a t 4 o ’clock P. M., on the third Tues-
d a y  o f each and e v e ry  m onth, at such place as 
they, or a m a jo r ity  o f them  shall appoint for the 
p urpose o f  rece iv in g  from  the stockholders their 
m onthly dues, in terest and fines, and pay the 
sam e into the T re a s u ry ; to  loan out the funds 
and see to th eir sa fe  investm ent, and to attend 

40 to the financial concerns o f the A ssociation  gen-
era lly . B u t i f  there be no quorum, then any



91

E x h ib it C. 6.

three or m ore o f the D irectors in attendance 
shall he authorized to receive the a fo resaid  
m onthly installm ents, in terest and fines, and o f-
fe r  the m oney fo r  loan as specified in A rtic le  
X I , Sec. 1. T h e B o a rd  o f D irectors shall also 
m eet a t lea st once a m onth fo r  the p urp ose o f 
tran sactin g  such other business o f the A ssocia- IQ 
tion as m ay be necessary. :

Sec. 3 . I t  shall be the d u ty  o f the B o a rd  of 
D irectors to ju d ge o f the sufficiency o f a ll m ort-
gages and other secu rities o ffered  to the A sso c ia -
tion, and th ey m ay purchase, at foreclosu re, any 
p ro p erty  m ortgaged  to the A ssociation , fo r  the 
benefit o f the A ssociation , and attend to the 
financial concerns o f the A ssocia tio n  gen erally .

A R T I C L E  X L  20

Sec. 3 . W h en ever a shareholder shall be de-
clared  to be entitled to a loan or loans, and be-
fore receiv in g  the sam e, he or she shall secure 
the paym ent th ereo f to the A sso cia tio n  b y  a 
bond and m ortgage fo r  the fu ll am ount o f the 
sum loaned, and fo r  the paym ent o f such fines 
as m ay be im posed fo r  the fa ilu re  o f p a y in g  in -
stallm ents and in terest when due, and b y  the de-
posit o f  the p olicy  of - f i r e  in su ran ce; and fo r  3Q 
every  loan o f two hundred d o llars m ade to a 
shareholder at lea st one share o f  stock o f the 
series in  w hich he or she shall borrow , or o f an 
older series, shall be assign ed  as co lla tera l se-
cu rity  to said  bond and m ortgage. In  case of 
fa ilu re  to g iv e  sa tis fa c to ry  secu rity  fo r  each 
loan w ith in  one m onth, the m on th ’s in terest shall 
be ch arged  to the b o rro w er and the loan rev ert 
to the A ssociation . N o m oney shall be loaned on 
any p ro p e rty  a lrea d y  encum bered. E ach  sh are-
holder shall be en titled  to b o rro w  to the fu ll 40
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am ount o f h is or her shares a ctu a lly  held  by 
him  or her a t th at tim e, and in case there should 
not be a sufficient am ount in the hands o f the 
T re a s u ry , he or she w ill be en titled  to the bal-
ance o f th eir loans at the sam e rate  from  the 
first m oney th at oomes into the T re asu ry .

10 Sec. 7. No secu rity  fo r  a loan or loans shall 
be deem ed sufficient, unless ap p ro ved  b y  at least 
tw o-thirds o f the D irectors presen t at a meet-
in g  o f the B oard .

I t  is  h ereb y stipu lated  and agreed by and 
30 betw een R aym ond, M ountain, V an  B larcom  & 

M arsh, solicitors o f the com plainant, and 
F ra n cis  Child, so licitor o f the defendant, that 
the A b stra c t o f T itle  annexed hereto contains 
a  tru e record and o f a ll the instrum ents effect-
in g the prem ises described therein, of record in 
the R e g is te r ’s Office o f E sse x  County, insofar 
as the sam e are m aterial to the above entitled 
clause and th at this stipulation  and abstract 
m ay be offered  in evidence at the hearing for 
the purpose o f p ro v in g  such facts  as could be

E X H I B I T  C. 7.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

20 F o u r  C o r n e r s  B u i l d i n g  & 
L o a n  A s s o c i a t i o n ,

F r a n k  M. S c h w a r z w a e l d e r ,

Com plainant, 

— and—

D efendant.

Stipulation.

10
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shown b y  the production o f the orig in a l in stru -
m ents, or certified  copies thereof.

A n d  th a t rec ita l set fo rth  in  the S h e r if f ’s 
D eeds ap p earin g  in  the ab stract are  co rrect 
statem ents o f fa cts , and m ay be u sed  as p ro o f 

thereof.

R A Y M O N D , M O U N T A IN , V A N  B L A R C O M  & 

M A R S H ,
S o licito rs o f  Com plainant.

T H O M A S  S. H E N R Y ,
S o licito r  o f D efendant.

F R A N C I S  C H IL D ,
S o licito r  o f D efendant.

A B S T R A C T  

O F

T I T L E

OF
T o P rem ises S itu a te d  in the C ity  o f E a st 

Orange, C oun ty o f E ssex , S ta te  o f N ew  J erse y , 
B eing K n ow n  as L o t 18 an d  P a r t  o f L o t 17, in 
Block No. 190 B ., as L a id  D ow n on a  M ap 
E n titled  ‘ ‘ M ap o f A m p ere S ection  o f the E a s t 
Orange and A m p ere L an d  C om pany in E a st 
Orange, B loom field and N ew ark, N ew  J e rse y , 30 
Dated June 15, 1909, M ade b y  W illia m  H . C. 
Reim er, C. E ., O range, N ew  J e rse y , F ile d  June 
11, 1909, in  the Office o f the R egister, in  the 
County o f E sse x  M ore P a rtic u la r ly  D escribed 

as F ollow s :
B e g i n n i n g  in the n o rth w esterly  line o f N orth  

18th street, a t  the in tersection  of the south-
w esterly line o f Second a v e n u e ; running thence 
along said  line o f N orth  18th  street south 29 
degrees 55 m inutes w est 331-3  fe e t;  thence 40 
northw esterly at rig h t angles to N orth  18th
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street 100 f e e t ; thence n o rth easterly  parallel 
w ith  N orth  18th street 33 1-3 f e e t ; thence south-
e a ste rly  a lon g the said  line o f Second avenue 
and a t r ig h t angles to N orth  18th  stree t; thence 
100 feet to the p lace o f  B e g i n n i n g .

10
D E E D .

E a s t  O ran ge & A m -
pere L an d  Com pany, 
a  corporation, 

to
W illia m  H . D aly .

B ook U  45-1.
D ated  J u ly  26, 1909. 
A c k ’d J u ly  30, 1909. 
R e c ’d J u ly  31, 1909. 
Cons. $1., etc.

C on veys in fee  prem ises described on the title 
p age o f th is A b stra ct.

W a r ra n ty  Deed.
H abendum  in fee.

20 M O R T G A G E .
W illia m  H . D aly , and 

M abel, his w ife , 
to

L izz ie  S . L eith off, and 
F ra n k  Schw arzw ael- 
der, su rv iv in g  execu-
to rs  o f A u g u st 
L oehnberg, deceased,

B ook Y  24-212.
D ated  Dec. 3, 1909. 
A c k ’d Dec. 10, 1909. 
R ee ’d  Dec. 16, 1909. 
Cons. $4 ,000. 1 year 5%

30 C on veys sam e prem ises as described on the 
title  p age o f th is A b stract.

40

M O R T G A G E .

W illia m  H . D aly , and 
M abel, his w ife, 

to
W illia m  B . P ow ell.

B ook M 25-224.
D ated J u ly  26, 1909. 
A c k ’d J u ly  26, 1909. 
R e c ’d Nov. 30, 1910. 
Cons. $1233.33, 2 years 
6%.

C on veys sam e prem ises described on the title 
p age o f th is A b stra ct.
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D E E D .

W illia m  H . D aly , and 
M abel, h is w ife , 

to
A lb e rt B . Aschenbach.

B ook U  37-393.
D ated  Sept. 10, 1910. 
A c k ’d Sept. 10, 1910. 
R e c ’d Sept. 19, 1910. 
Cons. $1 and other good 
and valu ab le  consider-
ations.

C on veys in fee  sam e prem ises described on 
the title  p age o f th is A b stra ct.

W a r ra n ty  Deed.
H abendum  in fee.

M O R T G A G E .

B ook H  26-162.
D ated  Sept. 10, 1910. 
A c k ’d Sept. 10, 1910. 
R e c ’d S ept. 20, 1910. 
Cons. $4 ,000. 6%.

B ook H  262.
D ated  M ay 10, 1911. 
A c k ’d M ay 10, 1911. 
R e c ’d M arch 6, 1913.

10

A lb e rt B . A schenbach, 
and M aud, h is w ife , 

to
F o u r C orn ers B u ild -

in g  & L oan  A sso c ia -
tion, N ew ark, N. J .

C on veys sam e prem ises described on the title
page o f th is A b stra ct.

D I S C H A R G E  O F  M O R T G A G E .

L izzie  H . L e ith o ff and 
F ra n k  Schw arzw ael- 
der, su rv iv in g  execu-
to rs o f the la st w ill 
a n d  testam ent of 
A u g u st Loehnburg, 
deceased, 

to
W illiam  H . D aly.

D isch arges m ortgage Y  44-212

20

30

40
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10

20

In  foreclosu re proceedings brough t b y  the ex-
ecutors o f the estate  o f A u g u st Loehnberg, the 
sa id  executors claim ed th at the above discharge 
w as a  fo r g e r y  and the C o u rt o f  C h an cery  deter-
m ined in  said  foreclo su re  proceedings that the 
d isch arge w as forged.

30

D E E D .

R alp h  P . Schm idt, 
S h e riff,

to
P o u r  C orn ers B u ild -

in g  & L oan  A sso c ia -
tion.

B ook N  57-133. 
D ated  M ay 6, 1916. 
A c k ’d M ay 15, 1916. 
R e c ’d M ay 22, 1916. 
Cons. $4642.

R ecites a w rit  o f fi. fa . issued out o f the 
C ourt o f C h an cery o f N ew  J erse y , on March 
13, 1916, in  a certain  cause thereon depending 
w herein  L izz ie  H . L e ith o ff  and F ra n k  Schwarz-’ 
w aeld er s u rv iv in g  executors o f  the la st w ill and 
testam ent o f  A u g u st L oehnberg, deceased, are 
com plainants, and W illiam  H . D a ly  and Mabel 
D a ly , A lb e rt  B . A schenbach, M aud P . Aschen- 
bach, F o u r  C orn ers B . & L . A ssociation , Ras- 
m und Schneider, H . M. M orehouse, J r., Com-
pan y, W illiam  B . H ow ell and C ecil H. McMa-
hon, tru stees in b an kru p tcy  o f  R oland D. Crock-
er are  defendants, in  w hich w rit o f fi. fa. the 
fo llo w in g  lands and prem ises w ere ordered sold, 
b ein g prem ises in the C ity  o f E a st Orange, de-
scribed on the title  p age o f this A b stract. Prem -
ises w ere  d irected  to be sold to p a y  and satisfy 
in  the first place, unto the com plainant Lizzie
H . L e ith o ff and F ra n k  Schw arzw aelder, execu-
to rs  o f the E sta te  o f A u g u st Loehnberg, de-
ceased, or to th eir solicitors, the sum o f $4347.22,

40
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w ith  in terest from  F e b ru a ry  23, 1916, u n til the 
sam e be p aid  and satisfied, and in the second 
place, in  case there be m ore than  sufficient to 
answ er such paym ent, to L izz ie  H . L e ith o ff and 
F ra n k  Sch w arzw aeld er, the executors o f the E s -
tate o f  A u g u st L oehnberg, deceased, then out o f  
such surplus shall be paid  the F o u r  C orn ers 10 
B u ild in g  &  L oan  A ssociatio n , or its  solicitors 
the sum  o f $3 ,360, w ith  in terest as a fo resaid , 
togeth er w ith  the costs o f the so licitors o f the 
defendant, F o u r  C orn ers B . & L . A ssociatio n , the 
costs o f the com plainant h avin g  been d u ly  taxed  
at $148.48, and o f the said  defendant F o u r  C o r-
ners B . & L . A ssociation , $15.18 recites, and 
duly a d v e rtis in g  and sale on A p r il  25, 1916, to 
the h igh est bidder.

H abendum  in fee. 20
C ovenants aga in st g ra n to rs  acts.

A B S T R A C T  O F  T I T L E  O F

T o prem ises know n as No. 60 Second street, 
South O range, N ew  J e rse y , described as f o l-
low s:

B e g i n n i n g  in the n o rth erly  corner o f lands 
fo rm erly  o f J u lia  A . "W oodward, and in the • 
southw esterly line o f Second stre e t; thence (1 ) 
w ith said  W ood w ard  line southw est 100 fee t 
more or less to lands o f A b ija h  F . T illo u ; thence 
(2) w ith  said  T illo u  land n orthw est 50  fe e t;  
thence (3 ) p a ra lle l w ith  the a fo resaid , w ith  the 
said W oo d w ard  lan d  n orth east 100 feet m ore or 
less; thence (4 ) w ith  the a fo re sa id  line o f S ec-
ond street southeast 50 fee t to the p lace o f b e -
g in n in g .

40
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D E E D .

G eorge M. B u r t  and 
Jean ette , his w ife ,
W ilso n  D ecker and 
M a r y ,  h i s  w ife ,
E m m a B u rt, Chas.
A . B u rt, E lla  B u rt 
and N ettie  B u rt, be-
in g  sole and su rv iv -
in g  h eirs o f D aniel
F . B u rt, deceased, 

to
Thom as C rocker.

C on veys in fee  prem ises in the V illage  of 
S o u th  O range, being the sam e as described on 
the title  p age o f th is A b stra ct.

W a r ra n ty  Deed.
H abendum  in fee.

B ook P  21-41. 
D ated  M ay 25, 1882. 
A c k ’d M ay 25, 1882. 
R e c ’d June 10, 1882. 
Cons. $350.00.

M O R T G A G E .

Thom as C rocker, and 
A d e lia  J ., his w ife , 

to
R olan d  D. C rocker.

B ook  15-585.
D ated  M ay 20, 1901. 
A c k ’d M ay 20, 1901. 
R e e ’d M ay 23, 1901. 
Cons. $2,000 in one 
y e a r  5%.

C o vers prem ises in  the V illa g e  o f South Or-
ange, b ein g the sam e as described in the title 
p age o f th is A b stra ct.

40
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A S S IG N M E N T  O F  M O R T G A G E .

R oland D. C rocker, 
to

H en ryette  K a u fh e rr .

B ook 63-269.
D ated  M ay 20, 1901. 
A c k ’d  June 6, 1901. 
R e c ’d June 8, 1901. 
Cons. $3,000.00.

A ss ig n s  M o rtgage W  15-585.

A S S IG N M E N T  O F  M O R T G A G E .

M orris D. K a u fh e rr , 
Ju liu s F . K a u fh e rr , 
A b rah am  Bucksb- 
aum, executors o f  
H en ryette  K a u fh e rr , 
deceased, 

and
L illian  B ercaw .

B ook  181-589.
D ated  Dec. 6, 1911. 
A c k ’d Jan. 4 , 1912. 
R e c ’d Jan . 9, 1912. 
Cons. $2056.11.

10

20

A ssig n s  M o rtgage U  15-585. C ovenants that 
are still due on said  M o rtgage the sum  o f $2,000 
w ith in terest a t  5 p e r  cent, fro m  D ecem ber 6,
1911.

D E E D .

Thom as C rocker, and 
A d elia  J ., h is w ife , 

to
Roland D. C rocker.

B ook L  37-164.
D ated  J u ly  19, 1901. 
A c k ’d A u g u st 6, 1901. 
R e c ’d A p r il  11 , 1904. 
Cons. $1.

30

C onveys in fee  prem ises in the V illa g e  o f 
South O range, b ein g the sam e as described on 
the title  p age o f th is A b stra ct. C on veyed  subject 
to the lien and encum brance o f M ortgage U  15- 
585 to secure the paym en t o f $2,000.

W a rra n ty  Deed.
H abendum  in  fee. 40



100
E x h ib it C. 7.

D E E D .

10

R olan d  D. C rocker, un-
m arried , 

to
M abel D aly.

B ook Z  45-379. 
D ated  Oct. 1 , 1909. 
A c k ’d Oct. 11, 1909. 
R e e ’d  Oct. 19 , 1909. 
Cons. $1, etc.

C on veys in  fee  prem ises in the V illa g e  of 
South  O range, described on the title  p age o f this 
A b stra ct.

.W arran ty  Deed.
H abendum  in fee.

M O R T G A G E .

20

30

M abel D a ly  and W ill-
iam  H ., h er husband, 

to
L izz ie  L e ith o ff, and 

F ra n k  Schw arzw ael- 
der, su rv iv in g  execu-
to rs  o f  A u g u s t  
L oehnburg, deceased.

B ook S  24-206.
D ated  Oct. 11, 1909. 
A c k ’d Oct. 11 , 1909. 
R e c ’d O c t  21, 1909. 
Secures $3500, one year 
at 5% .

C o vers prem ises in the V illa g e  o f South Or-
ange, b ein g sam e prem ises as described in the 
title  p age o f th is A b stra ct.

D E E D .

M abel D a ly  and W ill-
iam , her husband, 

to
R olan d D. C rocker.

B ook G  46-126. 
D ated  Oct. 11, 1909. 
A c k ’d N ov. 19, 1909. 
R e c ’d N ov. 20 , 1909. 
Cons. $1, etc.

C on veys in fee  prem ises in the V illa g e  of 
South  O range, b ein g the sam e prem ises de-
scribed in the title  p age o f th is A b stra ct.40
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Exhibit C. 7.

R ecites, subject to ex istin g  m ortgage encum -
brance.

W a r r a n ty  Deed.
H abendum  in  fee.

D E E D .

R. D. C rocker, 
to

A rth u r M. Sim m s.

B ook R  52-302. 
D ated  A p r il  1, 1913. 
A c k ’d A p r il  1, 1913. 
R e c ’d  M a y  a, 1913. 
Cons. $1, etc.

10

C on veys in  fee  prem ises in  the V illa g e  o f 
South O range, b ein g sam e prem ises as described 
on the tit le  p age o f th is A b stra ct.

M O R T G A G E . 20

A rth u r M. Sim m s, 
to

F ou r C orn ers B u ild in g  
& L o a n  A sso cia tio n  
o f N ew ark, N. J .

B oo k  I  31-388.
D ated  A p r il  1, 1913. 
A c k ’d J u ly  9, 1913. 
R e c ’d J u ly  10, 1913. 
Secures $5,000 a t 6%

C onveys prem ises in the V illa g e  o f South  O r-
ange, b ein g the sam e prem ises described  in the 
title p age o f th is A b stra ct.

R ecites b ein g the sam e prem ises described in 
Deed R  52-302. T h is  M o rtgage being g iven  to 
secure p a rt  o f the purchase m oney th erefo re.

30

D IS C H A R G E  O F  M O R T G A G E .

L illian  B ercaw , 
to

Thom as C rocker.

B oo k  H  336.
D ated  M ay 1, 1913. 
A c k ’d M ay 1, 1913. 
R e c ’d M ay 3, 1913.

D isch arges m o rtgage  U  15, 585. 40
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In  foreclosu re proceedings in stituted  b y  L illian  
B ercaw , it  w as claim ed b y  her th at the above 
d isch arge w as a fo rg e ry . B y  stip u lation  o f coun-
sel in  the said  cause, such w as adm itted  to be the 
fact.

10 D I S C H A R G E  O F  M O R T G A G E .

20

L izz ie  H . L eith o ff, and 
F ra n k  Schw arzw ael- 
der, su rv iv in g  execu-
to rs  o f  A u g u s t  
L oehnberg, deceased, 

to
M abel D a ly  and W ill-

iam  H . D aly , her 
husband.

B ook H  336.
D ated, M ay 2, 1913. 
A c k ’d  M ay 2, 1913. 
R e c ’d M ay 3, 1913.

D isch arges m ortgage S  24-206.
A t  the foreclo su re  proceedings brought by L il-

lian  B ercaw , the executors o f the estate  o f A u -
g u st L oeh n b erg  claim ed the above discharge 
fraud u len t. B y  stip u lation  betw een counsel in 
the said  cause, it  w a s  adm itted  that the said 
d isch arge w as fo rg e ry .

30
D E E D .

R alp h  B . Schm idt, 
S h e riff,

to
L izz ie  H . L eith o ff, and 

F ra n k  Schw arzw ael- 
der, tru stees o f the 
estate  o f A u g u st 
Loehnberg.

B ook R  56-60.
D ated  Sept. 7, 1915. 
A c k ’d Sept. 20, 1915. 
R e c ’d Oct. 13, 1915. 
Cons. $4600.00.

R ecites th at b y  v irtu e  o f a  w rit o f fi. fa. is-
sued out o f the C ourt o f C h an cery o f New Jer-40
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sey, M ay 26, 1915, cause thereon depending, 
w herein L illia n  B erca w  is com plainant, and A r -
thur M. Sim m s and M rs. A rth u r  M. Sim m s, his 
w ife, C ecil H. M cM ahon, receiver o f R oland D. 
Crocker, W illia m  H . M orrison  and A n d rew  P . 
W ilson, L izz ie  H . L e ith o ff and F ra n k  Schw arz- 
w aelder, su rv iv in g  executors o f A u g u st Loehn- 10 
berg, deceased, and the F o u r C orn ers B u ild in g  
& L oan  A ssociatio n , o f N ew ark, N ew  J erse y , are 
defendants, in  w hich w rit o f fi. fa . the fo llo w in g  
m ortgaged  prem ises w ere o rd ered  sold, being 
prem ises in the V illa g e  o f South  O range, de-
scribed on the title  p age o f th is A b stra ct, to 
p a y  and s a t is fy  in  the first p lace and to the com -
plain an t L illia n  B ercaw , the sum  o f  $2092.76, the 
p rin cipal and in terest secured b y  a second m ort-
gage given  b y  Thom as C rocker an d  A d e lia  J . „n 
his w ife , to 'R o la n d  D. C rocker, dated M ay 20 
1901, and d u ly  assign ed  b y  m akin g assignm ents 
to the com plainant togeth er w ith  in terest th ere-
on, from  M ay 10, 1915, u n til p a id  and satisfied, 
and the com p lain an t’s costs, w hich h ave been 
taxed  $219.91. A f te r  d u ly  ad vertisin g , w as sold 
to the h igh est b id d er fo r  the sum o f $4600.00 .

H abendum  in  fee.
C ovenants a ga in st gra n to rs  acts.
N ote: S u rp lu s m oney p aid  to L izz ie  H . L eit- 30 

hoff and F ra n k  Sch w arzw aeld er, su rv iv in g  ex-
ecutors, as second m ortgagee.

40
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Affidavit o f J esse  R . Salm on.

J u ly  25, 1917.

Betw een

F o u r  C o r n e r s  B u i l d i n g  a n d  
L o a n  A s s o c i a t i o n ,

Com plainant,
and

F r a n k  S c h w a r z w a e l d e r ,

I, J esse  B . Salm on, a  M aster in  C h an cery  o f 
the S tate  o f N ew  J e rse y , do solem nly sw ear th at 2Q 
I  w ill fa ir ly  and im p a rtia lly  tak e the testim on y 
of such w itn esses as ap p ear b efo re  me pursu an t 
to oral notice g iv en  in  the above en titled  c a u s e ; 
and th at I  w ill ca re fu lly , fa ith fu lly  and im p ar-
tia lly  take the depositions o f the w itnesses ap -
p earin g b efo re  me and w ill m ake a tru e and cor-
rect tra n scrip t th ereof.

Sw orn and subscribed b efo re  me 
this d a y  o f J u ly , 1917.

D efendant.

S t a t e  o f  N e w  J e r s e y , 
C o u n t y  o f  E s s e x .

40
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E dw ard N . T7an V liet, direct.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een

F o u r  C o r n e r s  B u i l d i n g  a n d  

L o a n  A s s o c i a t i o n ,

and

F r a n k  S c h w a r z w a e l d e r ,

D efendant.

T ra n scrip t o f shorthand notes o f testim ony 
taken  in the above entitled  canse on J u ly  25, 
1917, b efo re  J esse  R . Salm on, M aster in Chan-
c e ry  o f N ew  J e rse y , a t C h an cery Chambers, 
P ru d en tia l B u ild in g, N ew ark, N ew  Jersey. 
A p p e a ra n ce s:

M r. A n d rew  V a n  B larcom  fo r  the com plainant.

M r. F ra n c is  Child, Jr.', and M r. Thom as S. 
H e n ry  fo r  the defendant.

E D W A R D  N. V A N  V L I E T , a w itness being duly 
sw orn on b eh alf o f the com plainant, testified 
as fo llo w s:

D irect exam ination  b y  M r. V a n  Blarcom .

Q Y o u  are the trea su re r  o f the F o u r Corners 
B u ild in g  and L oan  A ssociation ? A  I  am.

Q A n d  I  show you  a p ap er dated J u ly  10, 
1913, signed b y  R olan d D. C rocker, and ask you 
i f  th at is the search  which the A ssociation  had 
on the p ro p e rty  in South O range? A  It is.

Q A n d  is  that the only one they have got, I  
m ean th at is  the only search they have got in 
referen ce to th at p ro p erty?  A  I  believe it is.
I  d o n ’t reca ll ever seeing another one.40
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F erd. R . M oeller, direct.

M r. V an Blarcom . I  w ill o ffer th at in  e v i-
dence.

(M arked  E x h ib it C. 1. J . R. S .)

Q I  also  show yon ab stract o f title , p ap er en-
titled  “ A b stra c t o f title  o f A lb e rt B . A schen- 
bach, prem ises in the c ity  o f O ra n g e ,”  and ask 
yon i f  th is is the search w hich the b uild in g and 
loan has on the E a s t  O ran ge p ro p erty?  A  I t  

is.
M r. V an Blarcom . I  o ffer th is in evidence 

also. 5 '
(M arked  E x h ib it C. 2 . J . R . S .)

Cross exam ination  b y  M r. Child.

Q W e re  yon  trea su rer at the date o f these 
searches? A  W h a t is the date o f the searches? ^ 

Q 1913. A  I  w as.
Q J u ly  10th? A  Y e s.
Q A s  tre a su re r  did yon  h ave the custody o f 

the p apers? A  I  did.
Q E v e r y  loan? A  Y e s.

F E R D . R. M O E L L E R , a  w itn ess produced on 
beh alf o f the com plainant, testified  as fo llo w s :

D irect exam ination  b y  M r. V a n  B larcom .
SO

Q I  show  you  a m inute book w hich you  iden-
tified at the fo rm er h earin g  and ask  you  i f  there 
is any referen ce in the m inute book th at you  
know o f to these ab stracts  o f title  w hich h ave 
been produced here? A  No.

Q N othing? A  No.

Cross exam ination  b y  M r. Child.

(No cross exam ination.)

40
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Solom on Jey d el, direct.

S O L O M O N  J E Y D E L , a w itness produced on be-
h a lf  o f the com plainant, on his oath testified as 
fo llo w s :

D irect exam ination  b y  M r. V a n  B larcom .

Q Y o n  are in the rea l estate busin ess! A  
10 Y e s .

Q H ow  lon g  h ave y o n  been in th at business? 
A  F ifte e n  years.

Q A r e  you  fa m ilia r  w ith  the valu e o f prop-
erty , rea l estate, * on Second street, South Or-
ange? A  I  am.

Q A n d  are you  fa m ilia r  w ith  the value of real 
estate  in E a s t O range on 18th street? A  Yes, 
sir.

Q D id  you  a p p ra ise  these p articu lar proper- 
tie s?  A  I  a p p ra ised  them  in J u ly  o f 1915 for 
the F o u r  C orn ers B u ild in g  and Loan.

Q F o r  the com plainant? A  Y es.
Q J u ly  o f w h at y e a r  ? A  1915.
Q W h a t do you  va lu e the South O range prop-

e rty  at,— w h at w as the va lu e in A ugu st, 1915? 
A  O f the South O ran ge p rop erty , I  appraised it 
a t th at tim e at $5,100.

Q H as there been a n y  change in the value 
since th at tim e? A  N o; it has been improved, 
painted, &c., m ade rentable.

Q B u t no change outside o f that? A  No, 
sir.

Q Now, w h at w as the value o f the E ast Or-
ange p ro p e rty  ? A  $5,000.

Q  On w h at date? A  T h at same date, July, 
1915.

Q A n d  has there been an y change in that? 
A  N o ; I  still h ave charge o f it ;  get up there 
once a month.

Q A n d  you  sa y  the value o f that is $5,000 
'4 0  now ? A  Y e s , $5,000 now.
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Solom on Jey d el, cross.

C ross exam ination  b y  M r. Child.

Q T h ere  are tw o lots in  the E a s t  O ran ge 
p rop erty , a r e n ’t  th ere? A  I  believe it  is  lot

and a h a lf.
Q W h a t are those lo ts  w o rth  p er lot? A  

A bout a  thousand d ollars a lot. IQ
Q A  thousand d o llars a lo t?  A  Y e s ;  as-

sessed fo r  a thousand fo r  both, stucco house.

Q A  lo t and a  h a lf there? A  Y e s , lo t and 
a h alf, stucco house, tw o and a h a lf  story.

Q W ell, now, w h at do you  va lu e the house

at? A  $3,500.
Q I s n ’t  it  w orth  m ore than that? A  No, 

s i r ; v e r y  poor construction.
O  D o yo u  kn ow  w hat i t  ren ts fo r?  H ow  

much does it ren t fo r ?  A  $37.5 0 ; i t  is  assessed JA

fo r  $3,500. .
Q W h a t d id  y o u  va lu e  the lo ts up in South

O range at? A  In  S ou th  O range?
Q Y e s . A  I  va lu ed  those lo ts a t $1,500 o r 

$1,600 ; I  have fo rg o tten  which. T h ere  are  two 

houses attached.
Q Y o u r va lu atio n  o f  the South  O ran ge then

is $5 ,100? A  Y e s . ' .
Q Y o u r  v a lu atio n  o f the E a s t  O range is $5 ,-

000? A  Y e s.
I t  is  stip u lated  th at the South  O range 

p ro p erty  w as sold at s h e r iff ’ s sale fo r  

$4 ,600.
A decree on the B e rca w  m ortgage, w ith  m-, 

terest, costs and s h e r iff ’s fees am ounted to 
$2,428.28, le a v in g  a surplus w hich w as turned, 
over to the L oeh n b erg  estate o f $2,171-72 .
T h a t the com plainant in  th is case purchased 
the p ro p erty  in  E a s t  O ran ge a t sh eriff s 
sale fo r  the sum  of $4 ,642. $Q
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A rth u r  Connelly, direct,

A R T H U R  C O N N E L L Y , a  w itness produced on
b eh alf o f the defendant, testified as follow s:

D irect exam ination  b y  M r. Child.

Q W h a t is yo u r business? A  A rchitect.
Q A r e  you  also a  bu ild er? A  Y e s, I  have 

1 q  been building.
Q D ealer in rea l estate? A  I  have done a 

little , but not a  g re a t deal o f rea l estate.
Q H a ve  you  served  as a p p ra iser and are you 

fa m ilia r  w ith  p ro p e rty  va lu ation s? A  Y e s ; I 
h ave been fo r  y e a rs  w ith  build ing and loans.

Q D id  you  exam ine the prem ises on 18th 
street, E a s t O ran ge? A  Y e s , I  did.

Q T he subject m atter o f this suit? One of 
the p rop erties  m entioned in th is suit? A  I t  is 
135, I  th ink it is on the corner o f some street, 

20 I  th in k it  is Second avenue and 18th street.
Q A r e  you  fa m ilia r  w ith  rea l estate values in 

th at v ic in ity ?  A  W ell, yes, I  know p retty  near, 
p re tty  close to it, I  think.

Q W ell, w h at va lu e  do you  place on the land? 
A  I  calculated  the corner lot 25 feet would be 
w orth  $1,200, and in terio r lot $800 m ake about 
$2,000 fo r  f ifty  f e e t ; I  d o n ’t know w hether there 
w as tw o lots there or not.

30 Q D °  you  take into consideration the lot 
w here the g a ra g e  is?  A  T h ere  is a garage on 
the re a r  o f this.

Q T h is  p ro p e rty  is only a 35-foot lot and does 
not cover th at g arag e. W h at would you say a 
35-foot lot w as w orth  there, $1,200 fo r  the cor-
n er? A  $1,200, and the in terior at the rate of 
$800 fo r  25-foot lot.

Q  A t  the rate  o f $800 fo r  25 feet? A  Yes.
Q Then you figure at the rate o f $800 on 25- 

fo o t lo t?  A  Y es.
Q T h a t is  $32 a foot? A  Y e s, sir.40
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A rth u r  C on n elly , cross.

Q N ow , w h at va lu ation  do you  place on the 
house, M r. C onnelly? A  W ell, I  p lace the v a l-
uation on th at house o f $5 ,000.

Q Y o u  figure the house w orth  $5 ,000? A  I  
figure th is w ay, th at house has go t steam  heat all 
through it, I  calculated  th at w as w orth  $500, two 
floors there, and $4,500 fo r  the house; it  has all j .q  
im provem ents in there.

Q T w o -fam ily  house? A  T w o -fam ily  house.

Q W h a t sort o f condition is  it  in? A  I t  is 
in fa ir ly  good condition, w ith  the exception it  is 
stucco on the outside and some little  o f it has 
deteriorated  tow ard s the ground, th at is  all, 
slight d eterioration  there.

Q W h a t va lu atio n  do yo u  p ut on the w hole 
prem ises? A  I  calculated  on $6,500 fo r  the two 
lots. I t  ap p ears there is not th at am ount onto 2 Q 
it, only 35 feet.

Q $6,500 fo r  the tw o lo ts ; th at w ould  m ake 
$6,000? A  $6,000.

C ross exam ination  b y  M r. V a n  B larcom .

Q D id you  figure in the ren t w hen you  fixed 
your value? A  No, sir.

Q T ak in g  into consideration  the rent fo r  
$37.50 a  m onth, does th at effect yo u r judgm ent 
on the situation? A  No, s ir ;  rents all depend 30 
on renting conditions.

Q A t  tim es you  m ight g et m ore? A  A  flat 
like that ought to be w orth  $22 to $25.

Q R en tin g conditions are  v e r y  good in E a s t 
O range? A  T h e y  are  n ow ; you  can rent p re t-
ty  n early  ev eryth in g  n o w ; th ey w ere not a y e a r  
ago.

Q I t  is only on e-fam ily house? A  I  under-
stood it w as tw o -fam ily  house, from  the p a rty  
into it. '
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Solomon Jeydel, direct.

Q No; it is one-family house. A  That is 
what the party told me, two and a half story 
house.

Q Did you go in it? A  Why, I was in the 
kitchen there, in talking* with the lady, I wasn’t 
going to go through the house.

10 Q You did not go through the house? A No.
Q How did you get the idea it was two-fam-

ily house? A  The lady told me about tenant 
upstairs.

Q I f  it was only one-family house would it 
make any difference to you in your opinion? 
A  That house could not be built short o f $4,500; 
it was 22 foot front and 40 foot deep.

Q Would you give $6,000? A  I would if I 
wanted a house, that is, with a lot and a half, 
yes; it is on a fine thoroughfare, on a boulevard 
there, well located.

SOLOMON JEYDEL, re-called.

Direct examination by Mr. Van Blarcom.

Q You have been to this house many times, I 
suppose? A  Collect rent every month.

Q Is it one-family or two-family? A  One- 
family.

Q Two families in it? A Temporarily the 
woman’s daughter and husband is living there.

Q It is one-family? A  One-family, abso-
lutely, one bath.

Q Do you know the size o f that lot? A  The 
lot, I believe, is 35x100; it is assessed at $1,000 
by the City of East Orange, for taxing purposes 
$1,000, or $1,100, and the house is assessed for 
$2,500, and it is for sale for $5,000.

Q Have you got it in your hands for sale?
40 A  Yes.
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Exhibit C. 1.

Q At what price V A  $5*00&. 
Mr. Child. I object.

T e s t i m o n y  C l o s e d .

Stipulated by- counsel that the signatures 
of witnesses be waived.

S t a t e  o f  N e w  J e r s e y , 1 

C o u n t y  o f  E s s e x . p

I hereby certify that the foregoing depositions 
were taken before me in. the City of Newark and 
State o f New Jersey, on July 25', 1917, in the 
presence o f  counsel as before stated.

I further certify that the testimony was taken 
stenographically by me, and I  certify that the 
foregoing testimony is a true, and correct tran-
script of the testimony of the witnesses and the 
proceedings before me.

JESSE R. SALMON, 
Master in Chancery of New Jersey.

EXH IBIT C. 1.

10

ao

S t a t e  o f  N e w  J e r s e y , 1 

C o u n t y  o f  E s s e x .

I hereby certify that I have for Four C o r n e r s  

Building and Loan Association searched the title 30 
to the premises described in mortgage of Arthur
M. Sims to Four Corners Building and Loan 
Association, Newark, New Jersey, recorded in 
Book 1-31 of Mortgages for Essex County, on 
pages 388, etc., and find! that the said mortgage 
is a first and valid lien on the premises therein 
described.

Dated July 10, 1913.
ROLAND D. CROCEER,

Attorney at Law.
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Amos Baldwin and Ma-
ria, his wife, 

to
Malchar Rache 

10 (Roche)

20

30

40

Deed—Warranty 
Book E-8 182. 
Dated Nov. 1, 1852. 
Ack’d Nov. 1, 1852. 
Rec’d Nov. 1, 1852.

Conveys lands in Township of Orange, de-
scribed as follows:

Beginning at the s ’w ’ly cor. o f William I. Pell, 
late of Stephen Cooper, dec’d. on the E. side of 
a driftway; from thence running along sd. Pell’s 
line S 58 deg. 30' E 13 chs.; thence along the 
same N 31 deg. E 4.83 chs.; thence S 56 deg. 
50' E 1.57 chs.; thence S 31 deg. W  1.98 chs. 
th. S 41 deg. 30' E 3.40 chs. to or near the big 
boiling spring; thence S 31 deg. 45' W. 8.03 chs. 
thence further on the same course 76 Iks.; thence 
N 63 deg. 25' W  9.63 chs. thence S 23 deg. 30' 
W  4.07 chs.; thence N along the same N 30 deg. 
20' E 12.30 chs. to the beginning.

Con. 18.46 acres be the same more or less.
Bounded on the E by Id. late of Joshua Bald-

win deed, on the S by Id. of Estate of John Bald-
win dec’d and Id. late of Matthias Plum.

Melcher Roche and 
Mary, his wife, 

to
John Merkel

Deed—Warranty. 
Book 1-9 532.
Dated May 21, 1855. 
Ack’d May 21, 1855. 
Rec’d May 26, 1855. 
Cons. $1700.

Conveys lands in Township of Orange, de-
scribed as follows:

Beginning at a pt. 3.86 chs. S from the s ’w ’ly 
cor. of Id. of William J. Pell, late of Stephen 
Cooper, dec’d, thence running S 61 deg. 35' E
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14.68 chs. thence S 64  deg. 40 '  W 5 .31  chs. thence 
S 75 deg. 25' E about 30 Iks. to or near the Boil-
ing Spring; thence S 31 deg. 35' W  7.50 chs; 
thence on the same course 76 Iks.; thence N 63 
deg. 25' W  9.68 chs.; thence S 23 deg. 30' W  4.07 
chs.; thence N 62 deg. 35' W  6.52 chs. to a drift 
road; thence along the same N 30 deg. 207 E 8.44 10?
chs. to the pi of beginning. Con. 11.73 acres or 
thereabouts.

Being part of the same prem. in E -8 182, &c.
Note: Course in italics should be N 64 deg.

40' E.

John Merkel and Eliz-
abeth, his wife, 

to
Daniel Evertz

Deed—Warranty. 
Book R-12 255.
Dated Sept. 25, 1865. 
Ack’d Sept. 25, 1865. 
Rec’d Sept. 27, 1865. 
Cons. $3125.

20

Conveys two tracts, the first of which is de-
scribed as follow s:

Beginning at a pt. 386 chs. from the s ’w ’ly cor 
of Id. o f William S. Pell, late of Stephen Cooper, 
dec’d, thence running S 61 deg. 35' E 14.68 chs. 
thence S 64 deg. 40' W  5.31 chs. thence S 75 deg.
25' E about 3 Iks. to or near the Boiling Spring; ; 
thence S 31 deg. 35' W. 7.55 chs. thence on the 30 
same course 76 Iks. thence N 63 Iks. 25' W  9.63 
chs. thence S 23 deg. 30' W  4.07 chs. thence N 62 
deg. 35' W  8.42 chs. to a driftway; thence along 
the same N 30 deg. 30' E 8.44 chs. to the pi. of 
beginning. Con. 11.75 acres or thereabouts.

Being same as 1-9 532, &c.

In the Matter of the Administration C 363 
Estate of Daniel Dated (March 3, 1866. 
Ecertz.

Alvine Evertz, Administrator.
40
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f
Application for administration recites heirs 

at law and next o f  kin o f decedent to be :

Emma. Evertz \
Charles Evertz V
Rosa Evertz I.

20 j, Ida Evertz I
Ernest. Evertz f
Emelia Evertz V _ .
Edward Evertz ) lnors*
Daniel Evertz 1
Matilda Evertz I
Willhelmina Evertz 1 
Bertha Evertz ]
Elvina Everts, widow /

Elvina Evertz appointed guardian of above 
20  minor children March 1866.

Alvina Ervertz, widow,
Ernest Evertz, Alexr 
ander Koeller and 
Emma, his wf., Fred-
erick Schmachdent- 
berg and Rosa, his 
wf., heirs o f Daniel 
wf., Charles Evertz 

3:0 and Emma, his wf., 
heirs o f Daniel Ev-
ertz, dec’d, 

to
Jacob Spire.

Conveys 2 tracts in Township of East Or-
ange, the 1st of which is described as 1st tract 
in Deed R-12 255, above.

t  Note: 1st course reads “ 14-.86 chs. ’ ’ whereas 
it should read “ 14.68 chs.”

Deed—Warranty. 
Book T-18 523. 
Dated. June 27, 1876. 
Aek’d June 27,. 1876. 
Rec’d June 28, 1876. 
Cons. $3000.

40
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Jacob  S p ire , bachelor, 
to

A lv in a  E v e rtz , w idow , 
E rn e st E v e rtz , A le x -
ander K o e lle r  and 
A m ina, his w f., F r e d -
erick  Schm achdent- 
b n rg and R osa, his 
w f., C h arles E v e rtz  
and Em m a, his w f., 
heirs o f D a n i e l  
E v e rtz , d e c ’d.

D eed— Quit-claim . 
B ook N -20 288 
D ated  Dec. 9, 1876. 
A c k ’d Dec. 9 , 1876. 
R e c ’d Jan . 12, 1880. 
Cons. $3000.

C on veys 2 tracts, the 1st o f w hich i f  de-
scribed as 1st tra ct in  D eed R -12 255, above. 

B ein g  Ids. described as 1 st tra c t in deed T -18
523, &c.

C harles E v e rtz  and * 
Em m a, h is w f., A le x -
ander K o e lle r  and 
Em m a, his w f ., F r e d -
erick Schm achtenburg 
and R osalie , h is w f., 
E rn est C . E v e rtz , 
and M ary, h is w f., 
Jacob K o ch e r and 
A m elia, h is w f., D an -
ie l E v e rtz  and H a t-
tie, his w f., W illia m  
L a y  den and W ilh el- 
m ina, h is w f., E d -
w ard  E v e rtz  a n d  
S arah , h is w f., h eirs  
at law  o f D an iel E v -
ertz, d e c ’d. 

to
T h e  O range W a te r  

Com pany, a N ew  J e r -
sey corporation.

D eed— W  a r r a n ty . 
B ook S -24 33.
D ated  Feb. 25, 1889. 
A c k ’d Feb. 27, 1889. 
R e c ’d M arch 6, 1889. 
Cons. $11,000.

10

30

40
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C on veys 2 tracts, the 1st o f which is de-
scribed as 1st tra ct in  D eed R-12 255, above.

B ook L  331.
D ated  Sept. 13, 1892. 
C odicil dated M ay 16, 

1853.
P rob ated  Jan. 12, 1857.

F i r s t : O rders debts and fu n eral expenses
paid.

S e c o n d : G ives and bequeaths unto wife,
C h arlotte, household goods, chattels, horses, 
cattle  and fa rm in g  utensils.

T h i r d : G ives and devises unto w ife, Char-
lotte, d u rin g  her n a tu ra l life , and no longer, 
hom estead prem ises occupied b y  testator, sit- 

20 uated in  sd. C ity  o f N ew ark, ly in g  between 
O range St. and the M orris and E ssex  Railroad. 
T h e bequest in  2d clause o f this w ill and the 
devise in this clause to be in lieu  o f any dower 
w hich w ife  m ay be entitled to in real estate.

F o u r t h  : G ives and bequeaths unto executors 
h erein a fter nam ed, and to the su rvivor of them 
$1000, in tru st, n evertheless and to and for the 
fo llo w in g  uses and purposes, to-wit, that they, 

3Q m y said  exrs. or the su rv iv o r o f them, shall in-
vest the sd. sum o f $1000 on bond or bonds 
w ith  m ortgage or m ortgages securing the pay-
m ent o f sd. bond or bonds upon good and suf-
ficient secu rity  o f  real estate and during the 
n atu ra l life  o f m y sd. w f. C harlotte, p ay over 
the in terest th ere o f to m y sd. w f. Charlotte, 
d u rin g  her n atu ral life  in annual paym ents or 
otherw ise, as she shall desire it. ”

F i f t h  : O rders exrs. to furnish  firewood for
w f. so lon g as she keeps house, or i f  she de-

L a st W ill  and T e s ta -
m ent o f  D avid  J. 
B aldw in.

40
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sires it, d irects exrs. to p a y  her its  equivalen t 
in m oney at th eir direction.

S i x t h  : A ll  the rest, and residue and re -
m ainder o f m y estate both rea l and p erson al 
w hatsoever and w h eresoever the sd. hom estead 
prem. and the sd. sum o f $100, at the decease 
of m y sd. w f. I  g ive, devise and bequeath unto — 
m y children, W illiam , M a ry  A nn, E lizab eth  and 
John and to  S ila s  H . K itch e ll, share and share 
alike, the p a rt o f m y estate b y  th is clause o f 
m y w ill g iv en  to the sd S ila s  H . K itch e ll, is 
g iven  to him, ix  t r u s t  nevertheless and to and 
for the fo llo w in g  uses and purposes, to-w it th at 
he in vest the sam e a t h is d iscretion  in the best 
m anner and fo r  the best possible ad van tage 
and allow  the sam e to accum ulate u n til the 
youngest o f the children o f m y deceased daugh- 20 
ter, S arah , fo rm e rly  w f . o f sd. S ila s  H . K itc h -
ell, shall a rriv e  a t the age o f tw enty-one ye ars, 
when I  ord er and d irect him  to divide the sam e 
am ong them  or th eir heirs, share and share 
alike. Should an y  o f  m y sd. children decease 
before m y death  h a vin g  a  child  or children, 
then I  g ive, devise and bequeath the share of 
such deceased child or children to the child or 
children o f such deceased child  or children, share

30and share a lik e ; i f  liv in g  no children, then I  
give, devise and bequeath the share o f such 
deceased child or children to m y other children 
or th eir h eirs, as the case m ay be, and to the 
sd. S ilas  H. K itch e ll, the p a rt go in g  to  the said  
Silas H. K itch e ll to be in tru st as a fo resaid —  
should an y difficulty occur am ong m y children 
in the d ivision  o f m y rea l estate  g iven  to them  
by this clause o f m y w ill, then I  order and d i-
rect m y sd. exrs. or the su rv iv o r o f them  to 
make sd. d ivision  p u rsu an t to the directions o f 40
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the fifth  section, o f the act entitled “ A n  A ct 
fo r  the m ore ea sy  p artitio n  o f Ids. held by co- 
parsen ers, jo in t tenants an d  tenants in com-
mon, ’ so fa r  as the sd. section relates to the 
m ode a llo ttin g  p a rts  or shares o f real estate 
am ong cop arsellers, jo in t tenants and tenants 

10 in  common.

S e v e n t h  . Snould the sd. S ila s  H. K itchell 
decease at a n y  tim e b efo re  the youngest of the 
ch ild ren  o f m y sd. deceased daughter, Sarah, ar- 
l iv e  at the age o f 21 ye ars, then I  give, devise 
and bequeath th at p a rt o f m y estate so devised 
and bequeathed to sd. S ila s  H. K itch ell, as afsd. 
unto John W h iteh ead  o f  the sd. C ity  o f New-
ark, In  T ru st, N evertheless, and to and for the 
sam e uses and purposes as the sam e is given 

20 to the sd. S ila s  H . K itch ell, as afsd.

L a s t l y : I  nom inate, constitute and appoint
the sd. S ila s  H. K itch e ll and W illiam  B. Sayre, 
exrs. o f th is m y la st w ill and testam ent, hereby 
revok in g  all form er w ill b y  me made.

I n  W i t n e s s  W h e r e o f , &c .

C O D IC IL .

30  ^  -Da v i d  J . B a l d w i n , o f the C ity  o f Newark,
in the C oun ty o f E sse x  and S tate  o f New Jer- 
sey, the testa to r in the annexed w ill which is 
dated the 13th d a y  o f Sept, in the year of our 
L o rd  1852, and w itnessed b y  G arret Haulen- 
beek, C aleb S. W a rd  and Isaac R. Vanness, do 
m ake, publish and declare this codicil to m y last 
w ill and testam ept afsd.

W h e r e a s  in  the 3d clause o f m y sd. will I  
have devised to m y beloved w f., Charlotte, dur- 

40  ^er n atu ra l life , m y hom estead prem. now



121

Exhibit C. 2,

occupied b y  me, situ ated  in sd. C ity  o f N ew -
ark betw een O range St. and the M orris and 

E ssex  R ailroad .

A nd  W h e r e a s  I  am desirous that my sd. wf., 
shall hold and enjoy the sd. homestead prem. 
during her life, free and clear of all taxes, as- 
sessments and impositions whatsoever;

Now , T h erefo re , I  h ereb y charge all such 
taxes, assessm ents and im positions as m ay at 
any tim e d u rin g  her life  be levied , assessed or 
la w fu lly  im posed on the sd. hom estead prem. 
on the severa l portion s o f m y rea l estate  w hich 
in the sixth  clause of m y sd. la s t  w ill and te s-
tam ent hereto annexed are devised to m y chil-
dren and to S ila s  H . K itch e l, the sam e to be
charged on the sd. sev era l p ortion s share and

°  2d*
share alike.

A n d  I  fu rth e r  order and d irect the devise as 
of sd. sev era l portion s o f m y rea l estate so as 
afsd. ch arged  se v e ra lly  to  m ake and execute 
unto m y sd. w f. a bond in the penal sum of 
$200 conditioned fo r  the prom pt paym ent of the 
taxes, assessm ents and im positions so as afsd. 
levied, assessed or im posed on the sd. home-
stead prem . d u rin g  her lifetim e o f m y sd. w f. 
which shall be ch arged  upon the severa l por- 30 
tions o f m y rea l estate  w ith in  devised as afsd .

A n d  I  order and d irect th at i f  an y or eith er 
of sd. devisees neglect or refu se  to com ply w ith  
the provisions o f th is codicil and to m ake and 
execute such bond as a fo resaid , th at then and 
in th at case the sd. devisee in the sd. sixth  
clause o f m y sd. w ill m ade to the sd. devisee 
or devisees so n eglectin g or re fu sin g  shall in  no 
case take effect u n til the sd. p rovision s shall 
be com plied w ith  and sd. bonds m ade and exe-, 
cuted as afsd .
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10

20

SO

A n d  it  is  m y w ill and d esire that this codicil 
be m ade a p a rt o f m y la st w ill and testament 
hereto annexed as afsd . to all intents and pur-
poses.

In  W itn ess w hereof, &c.

W illia m  B ald w in  and 
Ju lia , his w f., John 
B ald w in , Isra e l C.
E a g le s  and M a ry  
A n n , his w f., Jam es
E . B a th g a te  a n d  
E lizab eth  C., h i s  
w ife , children and 
devisees o f  D avid  J.
B ald w in , 

to
S ila s  H . K itch ell.

D eed Cov. vs. Grantor. 
B ook F -10 444.
D ated M ay 25, 1857. 
A c k ’d M ay 27, 1857. 
R e c ’d M ay 30, 1857. 
Cons. $1 & other Cons.

C on veys 4 tra c ts  in  C ity  o f N ew ark and E ast 
O range, the 3d o f  w hich is  described as follow s: 

L ie s  on the n ’ly  side o f the rd  running w ’ly  
fro m  R o seville  A v e ., p assin g  the house o f H enry 
Roe, sd rd. has recen tly  been named Newhold 
St. on a m ap o f  p rop erty  belonging to Jam es E. 
B a th g a te  and is m arked on his mp o f lots laid 
out b y  Dunn & Thom pson, surveyors, Beginning 
on the n ’ly  side o f sd rd or S t as above stated 
at the s ’w ’ly  cor. o f the lot apportioned to M ary 
A n n  E a g le s  and is  d ist w ’ly  6.46 chs. from  the 

• s ’w ’ly  cor. o f H e n ry  R o e ’s It and from  thence 
running a lon g the line o f sd. ¡M ary A nn Eagles 
lot N  25 deg. 25 deg 20'  E  9.02 chs. to the 
line o f M alchor R ach e; whence 6 deg. 30' W  
3.56 chs. Thence S  26 deg 6' W  8.33 chs. to the 
a fsd  rd  or S t  and thence along the same S 50 
deg E  3.78 chs. to the pi o f beginning. Con.

<40 3.13 acres.
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T he above prem . w ere su rveyed  b y  Dunn & 
Thom pson, su rveyors, and m aps o f the sam e 
draw n d iv id in g  sd prem . w hich sd m aps are in 
the hands o f  S ila s  H. K itch e ll, Esq.

To h a v e  a n d  t o  h o l d , . . . .  In  t r u s t  to and fo r  
use and benefit o f Jan e E lizab eth  K itch e ll, S a ra h  
L ouise K itch e ll and C h arles H e n ry  K itch e ll, IQ 
children o f S a ra h , the deceased w f o f ‘Sd S ila s
H. K itch e ll, as is ordered  and directed  b y  the 
last w ill and testam ent o f the sd D avid  J . 
B aldw in, d e c ’d, th eir h eirs and assign s fo rever.

S ilas H . K itc h e ll 
to

Jane E lizab eth  K itc h -
ell, S a ra h  L ou ise 
T illin gh ast, w f. o f 
H en ry  C. T illin g h ast, 
and C h arles H . K i t -
chell.

C on veys 4 tra cts  in C ity  o f N ew ark, the 3d 
of which is described as 3d tra ct in  deed F -10 
444, above

R ecites w ill o f  D avid  J . B aldw in.

J  ane E lizab eth  K it -
chell, C h arles H . K i t -
chell and Phebe S. 
his w f., H e n ry  C.
T illin g h ast and S a r -
ah L . h is w f. 

to
Joseph Booth.

C onveys lands in T ow n sh ip  o f E a s t  O range, 
described as fo llo w s :

B egin n in g on the n ’ly  side o f N ew bold St. 
at the s ’w ’ly  cor. o f the lot apportioned to 4.9

D eed— W a rra n ty . gg
B ook G-13v 235.
D ated  Dec. 19, 1866.
A c k ’d Dec. 22, 1866.
R e e ’d Dec. 29, 1866.
Cons. $800.

R eed  Cov. vs. G rantor.
B ook R - l l  285.
D ated  A p r il  18, 1862.
A c k ’d  A p r il  21, 1862.
R e c ’d M ay 10, 1862. 20
Cons. $1.
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10

\0

30

M a ry  A n n  E a g le s  w f  o f Isra e l C. E a g le s  and 
from  thence running along the line o f sd M ary 
A n n  E a g le s  lo t N  25 deg. 20'  E  9.02 chs. to the 
line o f M alcjo r R o c h e ; thence along his line N 
60 deg. 30'  W  3.56 ch s; thence S  26 deg 5'  W  
8.33 chs to  the a fsd  S t .;  thence alon g the n ’ly  
line o f sd N ew bold St. 8.50 deg E  3.78 chs to 
the pi o f beginning. Con. 3.13 acres.

B ein g  the sam e p ro p e rty  described as tract 
No. 3 in a deed g iven  b y  W illia m  B aldw in  and 
others, dated M ay 25, 1857, to S ila s  H. K it- 
chell and r e c ’d in F -10 444, &c. (See also R - l l  
285, &c.

L a st W ill and T e sta -
m ent o f 

Joseph  B ooth.

40

B ook S  150.
D ated  June 6, 1872. 
D ated  A p r il  7, 1873. 
P ro b ated  A p r. 21, 1873.

IN  T H E  N A M E  O F  GOD, A M E N .

I, Joseph  B ooth, o f the Tow nship o f E ast 
O range, in  the Co. o f  E sse x  and S tate  o f New 
J e rse y , b ein g o f sound mind, m em ory and un-
d erstan d in g  and m ind fu l o f the uncertainty of 
life  . . . d isp osin g o f a ll m y w o rld ly  goods and 
estate, do h ereb y m ake, publish and declare this 
m y la st w ill and testam ent.

F i r s t : I t  is m y desire to have m y body 
bu ried  in the fa m ily  lot a t Mt. P leasant, near 
the restin g  place o f m y fa th e r and m other, and 
th at upon the death o f m y beloved w f her re-
m ains m ay be la id  in the sam e g ra v e  unless she 
should g iv e  directions to the contrary.

S e c o n d : I  ord er and d irect that all m y just 
debts and fu n eral expenses, the expenses of ad-
m in istration  and an y sum not exceeding $1000 
as m y exrs. m a y  order fo r  the im provem ent and



125

E xh ib it C . 2.

adorning o f the b u ryin g  lo t b efore m entioned 
be p aid  out o f m y estate.

T h i r d : I  g iv e  and bequeath to m y beloved
w f, E lizab eth , a ll m y w earin g  ap p arel and also 
all m y household fu rn itu re  o f ev ery  kind and 
description  used about m y dw elling house,, ex-
cept the old eight d ay . clock w hich w as be- A0< 
dueathed to me b y  m y fa th e r  and w hich I  
now bequeath to m y brother, Jam es, condi-
tioned th at he bequeath, it the sd clock to  the 
next m ale heir in  order, that it be retain ed  in 
the fam ily , m eaning, o f course, the n ext su r-

v iv in g  brother.

F o u r t h : I  g iv e  and bequeath to, m y exrs
h erein after nam ed and to the su rv iv o rs or sur-
v ivo r o f them  the sum  of $12,000 upon the ex-
press tru st h ere in a fter m entioned and expressed, 2 d  
that is to say, m  t r u s t , th a t th ey  and the sur-
v ivo rs and the su rv iv o r o f them  shall sa fe ly  
and secu rely  in vest the sam e in bond and m ort-
gage upon rea l estate, situ ate w ithin  the lim its 
of the C oun ty o f E sse x  in the S ta te  of N ew  
Jersey, the assessed  va lu e o f w hich shall not be 
less than double the sum invested  on the sam e 
and the in terest and incom e thence a ris in g  a fte r  
deducting all taxes and other le g a l charges, i f  
any, to p a y  in  equal h a lf  y e a r ly  paym ents to 
m y sd w f E lizab eth , each and e v e ry  h a lf y e a r  
during the term  of her n atu ra l life  and upon 
her death the p rin cip al m oney and all in terest 
that m ay rem ain unpaid  on the same, shall be 
equally d ivided betwuen m y fo u r b roth ers 
Jam es, G eorge, W illia m  and E d w ard , or i f  any 
of them are deceased, then the child or children 
of such, shall be entitled  to the broth ers share.
A n d  I  h ereby declare th at the p rovision s m ade 
b y  me in th is m y w ill in  b eh alf o f m y sd w f are 40
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intended to relieve her o f an y an xiety  in re-
g a rd  to incom e and in fu ll satisfaction  o f her 
dow er in m y estate.

F i f t h : I f  m y w f  E lizab eth , chooses to con-
tinue to liv e  in m y present dw elling house, she 
shall h ave the rig h t to do so, and i f  she pre- 
fe rs  some other dw elling, then the proceeds of 
the rent aris in g  from  m y dw elling house or 
such am ount o f sd rent as is n ece ssa ry  shall be 
set o ff  as to p a y  the rent o f such dw elling 
house as she m ay select and the rem ainder of 
sd rent a fte r  p a y in g  taxes, insurance and neces-
s a ry  rep a irs  shall be g iven  to her.

S i x t h  : I  giv e  and bequeath to m y niece,
M artha, dau gh ter o f m y broth er John, deceased, 
and now  the w f  o f Jam es N ichols, the sum of 

20  $500 to be p aid  to her w ith in  one y e a r  a fte r  my
decease and should m y sd niece die before re-
ceivin g  the sd le g a cy  the same shall go and 
fo rm  p a rt o f  the residue o f m y estate and shall 
be disposed o f  as h erea fte r is provided respect-
in g  the d istrib ution  o f such residue.

S e v e n t h  : I  g iv e  and bequeath to m y nephew, 
Joseph, son o f m y . said  broth er John, deceased, 
the sum o f $500 the sam e to be paid  to him on 

30 his a rr iv in g  a t the age o f 21 ye ars  and I  order 
und d irect m y exrs. and the su rvivors or sur-
v iv o r  o f them  shall, w ith in  1 y r . a fte r  m y de-
cease deposit the sd sum o f $500 and that it re-
m ain on deposit u n til he is 21 y rs  o f age when 
the sd sum togeth er w ith  all accum ulation of 
int. therein  shall be p aid  to him  fo r  his own
use, sd deposit to be m ade in one o f the banks
fo r  savin gs in the C ity  o f N ew ark, and should 
he die b efo re  the age o f 21 y rs , sd sum and

. a ll accum ulation thereon at the tim e o f his40



127

E xh ib it C. 2.

death shall go and form  p a rt o f the residue 
of m y estate and be disposed o f as h erein after 
provided respectin g the distrib ution  of such res-

idue.

E i g h t h : I  g iv e  and bequeath to  m y sister,
E lizabeth, w f  o f D aniel W alsh , the sum o f $2000 
to be p aid  to h er in one y e a r  a fte r  m y de- 10 
cease; i f  m y sd sister should die b etore me or 
before receivin g  her sd le g a cy  the sam e shall 
be paid to  her child or children, share and 
share alike, in equal proportions.

N i n t h : I  g iv e  and bequeath to m y sister
R achel w idow  o f W illia m  H opw ood d e c ’d the 
sum of $1500. the sam e to be p aid  to her 
w ithin 1 y r. a fte r  m y decease; i f  m y sd sister 
should die b efo re  me or b efore  receiv in g  her 
sd legacy, the sam e to be p aid  to her child or 20 
children in equal p rop ortion s share and share 

alike.

T e n t h  :  ̂ A n d  I  also order th at i f  an y o f the 
parties to whom  the above legacies are le ft  
are indebted to m y estate a t m y death, such 
indebtedness shall be deducted fro m  the share 
accruing to him  or her and such sums shall be-
come p a rt o f the residue o f m y estate and be 
disposed o f as h erein a fter p rovid ed  respectin g 30 
the distribution o f such residue.

E l e v e n t h : A ll  the rest and residue o f m y
estate, both rea l and personal, o f w h atever kind 
and how ever held and w h eresoever the sam e m ay 
be, which I  now have, shall h e re a fte r  accrue 
and shall die seized o f and in  m y possession 
I  give and devise and bequeath to m y brothers, 
Jam es Booth, G eorge B ooth, o f the T ow n of 
E a st O range, W illia m  B ooth , o f the C ity  o f 
San F ran cisco , and E d w a rd  B ooth, o f the C ity  4.0
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o f N ew  O rleans, the sam e to be equally  divided 
betw een them , share and share alike, to them, 
th eir heirs and exrs fo re ver. A n d  i f  either 
o f m y sd broth ers die b efo re  me, the share of 
such deceased broth er o f  sd residue shall go to 
h is su rv iv in g  child  or children in equal share, 

10 ‘ and i f  there should be no child o f sd deceased 
b roth er a live  a t the tim e o f m y death, then his 
share shall be eq u ally  d ivid ed  betw een the sur-
v iv in g  brothers.

T w e l f t h  : I  nom inate and appoint my
brothers, Jam es, G eorge, W illiam  and Edw ard 
m y exrs. and the su rv iv o rs  or su rvivor o f them 
to see th is  m y la st w ill obeyed and carried  out 
accord in g to law .

T h i r t e e n t h : T h is la st w ill and testam ent of 
*** “ seven p ages and th irteen  sections contained all 

th a t I  now  w ish  done and in w itness of the 
sam e I  h ave th is sixth  d a y  o f June, 1872, set 
m y hand and seal and do h ereby publish and 
declare th is to  be m y la st w ill and testament.

30

N o te: G eorge B ooth
o f th e executors nam ed

Jam es B oo th  and S a -
bina H ., his w i f e , , 
G eorge B ooth  and 
N ancy, his w ife , W ill-
iam  B ooth  and A n n
C., h is w ife , 

to
E d w a rd  Booth.

and Jam es Booth, two 
in the w ill, qualified.

D eed— B a rg a in  & Sale. 
B ook Q-18 549.
D ated  M arch 17, 1876. 
A c k ’d M arch 22, 1876, 

and A p r il 6, 1876. 
R e c ’d A p r il 24, 1876. 
Cons. $1. & other cons.

C on veys lands described as in Deed G-13 
235 above.

40
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B ein g  sam e prem . conveyed b y  Jan e E liz a -
beth M itchell and others to Joseph B ooth  by 
deed dated Dec. 19, 1866, r e c ’d in G -13 235, &c.

E d w ard  B ooth  and 
H elena, his w ife , 

to
M ary E lla  Y o u n g“, w ife  

o f D a v id  Y oun g.

D eed— W a rra n ty . 
B ook ¥-21  115.
D ated  M ay 21, 1883. 
A c k ’d M ay 26, 1883. 
A c k ’d M ay 26, 1883. 
K e c ’d June 4 , 1883. 
Cons. $575.

10

C on veys lan ds described in D eed G -13 235 
above.

B ein g  the sam e prem . conveyed to  sd E d -
w ard B oo th b y Jam es B ooth  and others b y  deed 
dated M arch 17, 1876r r e c ’d' in Q -18 549, &c. 
and p a rtly  obtained b y devise fro m  his brother, 2Q 
Joseph Booth.

M ary E lla  Y o u n g  and 
D avid  Y o u n g , her 
husband,

to
E lizabeth E . B oppe.

D eed
B ook K -24 4;
D ated Oct. 19, 1886. 
A c k ’d Oct. 19, 1886. 
R e c ’d Oct. 22, 1888. 
Cons. $4500.

C onveys 3 tra cts  in C ity  o f N ew ark  and 
Tow nship o f E a s t O range, the 3d o f w hich is  
described as fo llo w s :

B egin n in g in the w ’ly  line o f  L am b ertson  P l-
at a pt. therein  d ist 288.72 ft. n ’ly  from  the 
n ’w ’ly  cor. o f sd  L am b erton  PI. and N ew bold 
St. from  thence running n ’ly  along L am b ertson  
PI. 279.27 ft. to the n ’ly  line o f land belong-
ing to the sd M a ry  E lla  Y o u n g ; thence w ’ly  
along the line o f the sam e 67.77 ft. to the n ’w ’ly  
cor. o f Ids o f sd (M ary E lla  Y o u n g ; thence w ’ly  
along the w ’ly  line o f the sam e 285.67 ft. and

30

40
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I

10

thence running e ’ly  on 
L am b ertson  PI. 91.26 
ning.

B e in g  p a rt o f prem, 
E lla  Y o u n g  b y  deed da 
in Y -21 115, &c.

E lizab eth  E . B oppe, 
w idow ,

to
John D orer.

a line a t rig h t angles to 
ft. to the pi. o f begin-

conveyed to sd M ary 
ted  M ay 21, 1883, re c ’d

D eed— W arra n ty .
B ook Y -32 541.
D ated  Feb. 7, 1900. 
A c k ’d Feb. 7, 1900. 
R e c ’d Feb. 7, 1900. 
Cons. $2450.

C on veys 2 tracts  the 2d o f w hich is described 
as fo llo w s :

B egin n in g  in the w ’ly  line o f Lam bertson 
20 PI. a t a  pt, therein  d ist 288.72 ft. n ’ly  from  the 

n ’w ’ly  cor. o f sd Lam bertson  PI. and Newbold 
S t.;  from  thence running n ’ly  along Lam bert-
son PI. 229.27 ft. to  the n ’ly  line o f Id belong-
in g  to the sd E lizab eth  E . B oope and the line 
o f Id conveyed to one C h arles K een e; thence 
w ’ly  a lon g th at line 88.30 ft. to the n ’w ’ly  cor. 
o f Id o f the sd E lizab eth  E . B o p p e; thence s ’ly  
a lon g the w ’ly  line o f the sam e 299.27 f t .;  and 
thence running e ’ly  on a line a t righ t angles to 
L am b ertson  PI. 91.26 ft. to the pi o f beginning.

B e in g  p a rt o f  prem . conveyed to sd E liza-
beth E . B op p e b y  M a ry  E lla  Y o u n g and hus-
band b y  deed dated Oct. 19, 1888, and re c ’d in 
K -24 4 , &c.

The sd p a rty  o f the 1st p a rt hereby releases 
and quit-claim s to sd p a rty  o f the 2d part all 
h er righ t, title , in terest and estate in and to 
all o f the Id fro n tin g  the above described prem. 
and ly in g  and being in sd Lam bertson PI. as40
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p rojected  on tlie a fsd  ma,p to the center line 

thereof.
I t  being e x p re ssly  understood and agreed  

th at no w a rra n ty  or other covenant w h atsoever 
shall in  an y w ise he construed to a ffect this 
quit-claim  as aga in st sd p a rty  o f  the 1s t  p a rt 
or her le g a l rep resen tatives. IQ
John D o rer and E v a

E .,h is w ife , 
to

O range W a te r  Com -
pany.

D eed— W arra n ty .
B ook A -45 170.
D ated  Feb. 8, 1900. 
A c k ’d Feb. 12, 1900. 
R e c ’d M arch 24, 1909. 
Cons. $2450.

C on veys 2 tracts, the 2d o f  w hich is de-
scribed as in D eed Y -32 541 above.

C ontains sam e prem ises as to  lan d  in Lam - 2q  
berston PI. as in  deed Y -32 541 above.

B ein g  sam e prem . conveyed b y  E lizab eth  E . 
B oppe, w idow , to John D orer, b y  deed dated  

Feb. 7 , 1900.

T h e  O ran ge W a te r  
Com pany, a  corp o ra-
tion,

to
John C. T red w ell.

D eed— W  arran ty .
B ook E -45 28.
D ated  A p r il  5 , 1909.
P r v ’d A p r il  5 , 1909.
R e c ’d A p r il  5 , 1909. g^ 
Cons. $1 & other cons.

C on veys 2 tra cts  in cities o f E a s t O range 
and N ew ark  and T ow n sh ip  o f B loom field, the 
1st o f w hich is described as fo llo w s :

B egin n in g  at the in ter sec. o f the e ’ly  lin e of 
the righ t o f w a y  o f the B loom field B ran ch  o f 
the M. & E . R . R . w ith  the s ’e ’ly  line o f G rove 
S t . ; running thence alon g G rove St. N  54 deg.
31' E  195.45 f t . ; thence still a long G rove St.
N 48 deg. 39'  E  512.16 f t ;  thence still a lon g 40
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GTrove St. N 48 deg. 2' E 340.77 f t . t o  line of 
Id late of John Dodd; thence along sd Dodd’s 
line S 68 deg. 10' E 776.33 ft. to a corner; 
thence still along sd Dodd’s line S 47 deg. 55' 
W  27 ft . ;. thence S 45 deg. 37' E 552.60 ft. to a 
corner; thence S 39 deg. 51' W  171.95 ft. t9 a 

10 corner; thence S 43 deg. 20' E. 627.77 ft. to a 
line running midway between N 12th S t and 
N 13th St. as laid out through the City of 
Newark;, thence S 29 deg. 55' W  1121.16 ft., 
being parallel with N 13th St. to a cor.; thence 
N 67 deg. W  147 ft. to a corner; thence S 36 
deg. 42' W  504.67 ft . ; thence S 27 deg. 29' W 
60 ft. to line of Id of John Dorer; thence along 
sd Dorer’s line N 58 deg. 21' W  407.35 ft. to 
a line drawn par. with the e ’ly line of Lambers- 
ton PI. and dist. Ely 96.80 ft. therefrom; thence 

20 S 28 deg. 3' W  being par. with Lambertson PI.; 
to a pt where a line drawn s ’e ’ly at right angles 
to Lambertson PI. from a pt n ’e ’ly 450 ft. from 
the intersec. of sd line of Lambertson PI. with 
the n ’ly line o f Springdale Ave. would inter-
e s t  the same; thence N 61 deg. 57' W  96.80 ft. 
to the sd line of Lambertson PI. to a pt dist 
n ’e ’ly 450 ft. from sd intersec. of sd line of 
Lambertson PI. with the n ’ly line o f Springdale 

30j Ave‘ ’ thence along Lambertson PI. N 26 deg 3' 
E 130 ft. more or less to a cor.; thence n ’w ’ly 
crossing the end of Lambertson PI. 50 ft. more 
or less, to the w ’ly line of the same; thence 
along the w ’ly line of Lamberston PI. S 28 
deg. 3' W  282 ft. more or less to a pt in sd line 
288.72 ft. from the intersec. of the same with 
the n ’ly line o f Springdale Ave.; thence n ’w ’ly 
at right angles to Lambertson PI. 91.26 ft. to 
the end of Rowe St.; thence in part crossing 
the end of Rowe St. N. 28 deg. 35' E 18.32 ft.;

40
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thence N 55 deg. 38' W  536 ft. more or less to 
the said line of sd railroad; thence along sd 
railroad N 2 deg. 4' W  1719.64 ft. to the pi of 
beginning.

It is understood and agreed that the plan for 
development of the prem. hereby conveyed 
should be for factory purposes and such devel-
opment of dwelling houses as have been or are 
being built in adjacent sections of the City of 
Newark and East Orange up to this section.

John C. Tredwell, un-
married,

to
T h e  Orange Water 

Company, a corpora-
tion.

Mortgage.
Book S-23 126.
Dated April 5, 1909. 
Ack’d April 5, 1909. 
Rec’d April 5, 1909.
To secure $135,000 in 8 

yrs. with int. at 5%.

Conveys 2 tracts, the 1st of which is de-
scribed as 1st tract in Deed E-45 28 above.

Being the same prem. described as 1st tract 
in Deed E-45, etc. Purchase money mortgage.

It is hereby expressly stipulated and agreed 
by and between the parties hereto that the sd 
party of the 2nd part, its successors or assigns, 
will release any part of the prem. above de-
scribed from the lien and operation of this 
mtge. above described from the lien and opera-
tion of this mtg. upon payment by the sd party 
of the 1st part, his heirs or assigns, of the sum 
of $250. for each portion or lot of sd prem. so 
released to be calculated on the basis of' a 25x 
100 ft. lot all expenses incurred in releasing sd 
lots to be borne by the sd party of the 1st 
part, his heirs or assigns and no commissions 
to be allowed for obtaining sd release.
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It is also hereby expressly stipulated and 
agreed that all portions of the prem. hereby 
mortgaged which may hereafter be set aside, 
used or dedicated for public streets, shall be re-
leased by the said party of the 2nd part from 
the lien and operation of this mtg. without 
charge at or before the time of the acceptance 
of sd streets by the local authorities or munici-
palities.

Orange Water Com-
pany, a corporation, 

to
East Orange and Am. 

pere Land Company, 
a corporation.

Release of Mortgage. 
‘ Book 38 284.
Dated Jan. 20, 1910. 
Proved Jan. 20, 1910. 
Rec’d Jan. 22, 1910. 
Cons. $750.

Releases from line of mortgage S-23 126 
lands described as follows:

Lots numbered 17, 18 and 19 in Block 170 A.
All of the above being laid down on map en-

titled “ Map o f Ampere Section of property of 
the East Orange and Ampere Land Company, 
in East Orange, Bloomfield and Newark, dated 
Oct. 11, 1909, made by William H. Y. Reimer 
C. E.

John C. Tredwell, un-
married,

to
East Orange and Am-

pere Land Company, 
a corp.

Conveys 4 tracts in ci 
Newark and Township c 
which is described as 
28 above.

Deed—W  arranty.
Book E-45 35.
Dated April 5, 1909. 
Ack’d April 5, 1909. 
Rec’d April 5, 1909. 
Cons. $1 & other cons.

ies of East Orange and 
f  Bloomfield, the 4th of 
Lst tract in Deed E-45
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Being same prem. described as 1st tract in 
Deed E-45 28, &c.

Subject to 2 myges for $135,000, given by 
John C. Tredwell to Orange Water Co.

DEED.

East Orange and Am-
pere Land Company, 
a corporation, 

to
William H. Daly,

Dated July 26, 1909. 
Ack’d July 30, 1909. 
Rec’d July 31, 1909. 
Cons. $1.00 &c.
Book U-45 1-3.

10

Premises in the City of East Orange, in the 
County of Essex and State of New Jersey, 
known as Lot Number Eighteen (18) and part 
of Lot Number Seventeen (17) in block one 
hundred and ninety-B (190-B) as laid down on „ q 
a map entitled, ‘ ‘ Map of Ampere Section of 
property of the E a s t  Or a n g e  a n d  A m p e r e  L a n d  
C o m p a n y , ”  in East Orange, Bloomfield and 
Newark, New Jersey, dated June 16th, 1909, 
made by William H. V. Reimer, C. E., Orange,
N. J., aud filed June 16th, 1909, in the office of 
the Register of the County of Essex more par-
ticularly described as follows:

Beginning in the northwesterly line of North 
Eighteenth Street at the intersection of the 20 
southwesterly line of Second Avenue; running 
thence along said line of North Eighteenth 
Street S 29 deg. 55' W  thirty-three and one- 
third (331/3) feet; thence northwesterly and at 
right angles to North Eighteenth Street one 
hundred (100) feet; thence northeasterly and 
parallel with North Eighteenth Street thirty- 
three and one-third (331/3) feet; thence south-
easterly along the said line of Second Avenue 
and at right angles to North Eighteenth Street 40
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one hundred (100) feet to the place of begin-
ning.

Subject to restrictions.

DEED.

id
William H. Daly and 

Mabel, his wife, 
to

Albert B. Aschenbach.

- Dated Sept. 10, 1910. 
Ack ’d Sept. 10, 1910. 
Rec’d Sept. 19, 1910. 
Cons. $1.00.
Book U-47 393.

Conveys, with covenants of warranty, the 
same premises described in the deed last above. 
Subject to the same restrictions.

MORTGAGE.

20 Albert B. Aschenbach 
and Maude, his wife, 

to
Four Corners Building 

and Loan Association 
of Newark, N. J., a 
corporation.

Dated Sept. 10, 1910. 
Ack ’d Sept. 10, 1910. 
Rec’d Sept. 20, 1910. 
Cons. $4000.
Book N-26 163.

Covers the same premises as described in 
Deed N-45, page 1, above set out, being the 

3Q premises in question.
S t a t e  o f  N e w  J e r s e y ,
C o u n t y  o f  E s s e x .

I hereby certify that I have inspected the in-
dices to the record of deeds, mortgages, lis 
pendens and mechanics liens for said Essex 
County in the names and for the periods fol-
lowing :
Malcher Rache (Roche) from Oct. 31, 1852, to 

June 11, 1855.
John Merkel from May 30, 1855, to Oct. 12, 

1865.
40
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Daniel Evertz from Sept.. 24, 1865, to March 
22, 1889.

Jacob Spire from June 26, 1876, to Jan. 27, 
1880.

Emma Evertz 
Charles Evertz 
Rosa Evertz 
Ida Evertz 
Ernest Evertz 
Emelia Evertz 
Edward Evertz 
Edward Evertz 
Daniel Evertz 
Matilda Evertz 
Wilhelmina Evertz 
Bertha Evertz 
Elvina Evertz 
Emma Koeller 
Alexander Koeller 
Rosa Schmachdentberg 
Frederick Schmach-

dentberg 
Jacob Kocher 
Amelia Kocher 
Wilhelmina Layden 
William Layden

c...

From Sept. 24, 1865, to 
- March 22, 1889.

10r

20

SO

Silas H. Kitchell, trustee, from May 24, 1857, 
to May 25, 1862.

Jane Elizabeth K it-
chell

Sarah Louise Kitchell 
Charles H. Kitehell 
Sarah Louise Tilling- 

hast
Henry C. Tillinghast

From Apr. 17, 1862, to 
Jan. 13, 1867.

40
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Joseph Booth from Dec. 18, 1866, to May 9 
1876. y ’

James Booth 
George Booth 
William Booth

from Apr. 6, 1873, to 
May 9, 1876.

io’ Edward Booth from Apr. 6, 1873, to June 19, 
1883.

from May 20, 1883, to 
Nov. 6, 1888.

Mary Ella Young 
David Young

Elizabeth E. Boppe from Oct. 18, 1888 to Feh 
8, 1900. ’

John Dorer from Feb. 6, 1900, to March 25,

Orange Water Company from Feb. 24 1889 to 
¿0 April 6, 1909.

John C. Tredwell from April 4, 1909, to April 
6, 1909. F

East Orange and Ampere Land Company from 
April 4, 1909, to date.

William H. Daly from July 25, 1909, to Sept 
20, 1910. j.

Albert B. Aschenbach from Sept. 9, 1910, to this 
date.

fib And also I have searched the indices to the 
records o f judgments, attachments, sheriffs ’ 
bonds and miscellaneous liens in the office of 
the Clerk of said County in the names and 
for the periods following:
Elizabeth E. Boppe from Jan. 3, 1890, to Feb‘ 

8, 1900.
John Dorer from Jan. 3, 1890, to March 25, 

1909.
Orange Water Company from Jan. 3, 1890, to 

%0 April 6, 1909.
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John C. Tredwell from Jan. 3, 1890, to April 
6, 1909.

East Orange and Ampere Land Company from 
Jan. 3, 1890, to date.

William H. Daly from Sept. 9, 1890, to Sept.
20, 1910.

10*Albert B. Aschenbach for twenty years last 
past.
And I find nothing of record affecting the 

title to the premises mortgaged by the said 
Albert B. Aschenbach and wife to the said 
Four Corners Building and Loan Association 
of Newark, N. J., by mortgage above stated, 
except as above set forth.

And I further certify, that the said mortgage 
is a first and valid lien on the premises therein 
described.

Dated September 20th, 1910.

ROLAND D. CROCKER, 
A tto rn ey  at Late.

NEW JERSEY SUPREME COURT.
30

I, William Riker, Jr., Clerk of the Srfpreme 
Court of the State of New Jersey, hereby cer-
tify that I have searched the records of said 
court, and do not find made up of record or 
docketed therein any judgment, attachment 
decree from Chancery or other lien against 
John Dorer from January 18, 1890, to March 

25, 1909.
“ Orange Water Company”  from Jan. 18, 1890, 

to April 6, 1909.
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HO

John (C.) Tredwell from Jan. 18, 1890, to Anril 
6, 1909. . p

East Orange and Ampere Land Company”  
for twenty years last past.

In  t e s t i m o n y  w h e r e o f , I  have 
10 [l . s .] hereto set my hand and seal of said

Court, this nineteenth day of Janu-
ary, nineteen hundred and ten, 9 A. ]M.

WM. BIKER, J r ., Clerk.

Countersigned Woodruff. Fees $5.60 
A  true copy from original.

I hereby certify that I have inspected original 
Certificate o f Search in the New Jersey Su-
preme Court in the names and for the periods 
folllowing:
William H. Daly from Sept. 9, 1890, to Sept. 

20, 1910.
Albert B. Aschenbach for twenty years last

And from the same it appears that there are 
no judgments, attachments, decrees from Chan-
cery or other liens o f record in said court 
against either o f said persons for the said 
periods.

Dated September 20th, 1910.

R. D. C.

S t a t e  o f  N e w  J e r s e y , 
2#  C o u n t y  o f  E s s e x .

past.

ROLAND D. CROCKER, 
A tto rn ey  at Law.

40
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E xh ib it C . 2.

S t a t e  o f  N e w  J e r s e y , 

C o u n t y  o f  E s s e x .

I  hereby c e r tify  that I  h ave seen o rig in al 
C ertificate o f S earch  m ade b y  the ta x  receiver 
of the C ity  o f E a s t  O range and th at from  the 
same it  ap p ears th at there are no taxes, assess-
m ents, w a te r  liens or sales o f record again st 
the prem ises described in m ortgage m ade b y  
A lb e rt B . A schenbach  and w ife  to F o u r C o r-
ners B u ild in g  and L oan  A ssocia tio n  o f N ew ark, 
N. J ., o f reco rd  in  B ook N -26 o f  M o rtgages fo r  
E ssex  C o u n ty  on p ages 162, etc.

D ated  Septem ber 20th, 1910.

B O L A N D  D . C B O C K E R , 
A tto rn ey  at Law.

10

20

30

'40





Arthur W. Cross. Law Printer. 243 Market Street. Newark. N. J.

New Jersey Court of Errors and Appeals
F o u r  C o r n e r s  B . & L . A s s o c i a -

t i o n ,
Complainant-Respondent,

vs.

F r a n k  S c h w a r z w a e l d e r ,

Defendant-Appellant.

On A p p ea l.

Brief for Complainant-Respondent.

Abstract.

T he com plainant, F o u r C orn ers B u ild in g  and 
L oan  A sso cia tio n  filed a b ill in  the C o u rt of 
C h an cery a lleg in g  th at it  had sustained certain  
losses b y  reason  o f the g ro ss n egligen ce and in -
attention o f the defen dan t, in the perform an ce of 
his duties as a d irecto r of the com plainant as-
sociation. T h e losses w ere su stained on two 
m ortgage loans m ade b y  the F o u r  C o rn ers B u ild -
ing and L o a n  A sso cia tio n , one o f w hich  w as a 
loan on p ro p e rty  know n as 60-62 Second street,
South O range, and re fe rre d  to in  the b ill and 
opinion as the S im s or Sou th  O ran ge loan, and 
the other is  on  p ro p e rty  located  on N orth  18th 
street, and know n as the E a s t  O ran ge, or Asehen- 

bach loan.
T h e defendant adm its th a t he w as a director 

of the association , b u t denies h is negligence.

B e fo re  tak in g  up in  d etail the circum stances 
upon w hich the com p la in an t’s claim  is  based, 
we w ish  to point out the le g a l resp o n sib ility  rest-
ing upon d irectors in  tran sactio n s o f the ch ar-
acter in  the case at bar.

f  ’ Hew Jersey State Library
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Point I.
A  bill in  equity w ill lie against a director or 

directors fo r  negligence.

Officers and agen ts o f an y corporation, includ-
in g  d irectors, are  liab le  in equ ity  fo r  negligence 
or m isfeasan ce in office. T h is  applies to directors 
o f a bu ild in g and loan association  as w ell as 
an y  other corporation. A ctio n  m ay be brougnt 
a ga in st a ll o f such d irectors or an y one o f them, 
and in the nam e o f the com pany.

“ W h ere there has been a w aste or m isap-
p lication  o f fu n d s o f a  corporation  b y  the 
officers or agents o f the corporation, a suit 
in  eq u ity  m ay be brough t in the name of 
the com pany to com pel them  to account for 
such w aste or m isapplication  or breach of 
tru st. ”

C itizen s A ssn , o f the C ity  o f Newark v. 
D an iel M. Lyon, 29 N. J. Eq. 111.

“ In  cases o f this kind, w here the liab ility  
arises fro m  the w ro n g fu l act o f the parties, 
each is liab le  fo r  all the consequences, and 
there is no contribution betw een them, and 
each case is  d istinct, depending upon the 
evidence a ga in st each p arty . I t  is therefore 
not n ecessary  to m ake all persons parties 
who m ay have, m ore or less, joined in the 
act com plained of, nor w ould anyone derive 
an y  ad van tage fro m  th eir being all made de-
fen dan ts, because as the decree would be 
gen eral a ga in st a ll found to be g u ilty  of the 
charges, it  m igh t be executed against any ot 
th em .”  R obert F . Stockton, R e c ’ r. of New 
J e rse y  M utual L ife  Ins. Co. v. John J . A n -
derson, 40 N. J . E q., p. 488.
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Point II.
D irectors o f a building and loan association  

are liable fùr negligence, but not fo r  m istakes m  

judgm ent.

The earliest cáse iïi the S tate  o f N ew  J e rse y  itt 
Which the lia b ility  o f a d irector o f a build ing 
and loan association  is considered, is  the ease 
o f C itizen s È . ê  L . A sso cia tio n  v. Côrîétt, 34 N.
J. Ëq., p age 392. T he C ou rt there sa y s:

“ In  the absence o f fra u d  and w here th ey 
(d irectors) h ave n either d erived  nor ex-
pected to d erive  an y profit, benefit or ad van t-
age from  th eir m anagem ent, w hich w as not 
common to the other stockholders ; when 
th ey have acted fa ir ly  and h ave not been 
g u ilty  o f gro ss neglect or gro ss inattention, 
th ey  should not be held liable. T h e ru lé ap -
plicable to m an datories is sufficiently strin g -
ent fo r  such cases, and is a reasonable one. 
T h ey  should be held  liab le  only in case o f 
frau d , g ro ss  n egligence or m isU ser.”  R e-
fe rr in g  to an opinion o f a P en n sylvan ia  
court, the C o u rt sa y s : “ T h a t w as a  case
sim ilar to this and in v o lv in g  a question o f 
liab ility , f t  is  there sa id  th a t w hile d irectors 
are  p erso n ally  responsib le to stockholders fo r  
an y losses resu ltin g  fro m  fra u d , em bezzle-
m ent or w ilfu l m isconduct, or breach  of 
tru st, fo r  th eir own benefit, and not fo r  the 
benefit o f the stockholders,^ fo r  gross inat-
tention and negligencef by w hich such fraud  
or m isconduct has been perpetrated, b y  
agents, officers or co-directors, y e t th ey  are 
not liable fo r  m istakes o f judgm ent, even 
though th ey  m ay h a v e  been so g r o s s 'a s  to 
ap pear absurd  and ridiculous, p rovid ed  th ey 
a re  honest and are fa ir ly  w ith in  the scope
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o f the pow ers and discretion  confided to the 
m anaging b o d y.”

The differen ce betw een a m istake o f  judgm ent 
and negligence is indicated b y  the result o f the 
decision in that case, the d irectors being held not 
lable fo r  m istakes as to the value o f  the securi-

ties purchased, but liable fo r  tak in g  loans w ith-
out secu rity , in  v io lation  o f the by-law s. I t  is 
not shown th at the d irectors charged, had any 
d irect connection w ith  the loans fo r  which they 
w ere charged. T h e y  are sim ply chargeable ber 
cause the loans w ere m ade illegally .

T he board cannot be excused fo r  lending 
the m oney to him  in contravention o f  the by-
law s. T h ey  cannot be excused fo r  lending 
the m oney o f the association  to a Stockholm 
er on person al bond and stock, w here the 
stock w as o f less va lu e  than the amount 
loaned. T h ere w as no w arran t, as there is 
no justification , fo r  th eir action. T h ey  would, 
under the circum stances, h ave been excused 
m  lend ing a  sum equal to the am ount he has 
p aid  in on the stock w hich he pledged fo r its 
paym ent and in terest thereon, according to 
the by-law s, but th ey  have no excuse for 
len d in g beyond th at on such securities.”  
C itizen s B u ild in g  and L oan A s s ’n. v. Coriell 
supra.

In  the case o f  F ren ch  v. A rm strong, 79 N. J. 
E q. 283, V ice-C h an cellor Stevens, dealing with 
the resp o n sib ility  o f d irectors o f  building and 
loan associations, sa id :

“  In  W illiam s v. M cK ay, the case o f a re-
ceiver o f a savin gs bank again st its man-
agers, it  w as held b y  the C ourt o f E rrors 
th at the receiver represents not only the cor-
poration , but its  d epositors and creditors,
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and th at the m an agers stand to snch deposit-
ors and cred ito rs in the ch aracter o f tru s -
tees ; that the trn st w as d irect and th at as 
snch it  w as exem pt from  the operation  o f 
the statute o f lim itations. I t  a p p ears to  me 
th at b uild in g and loan associations stand on 
v e r y  much the sam e foo tin g  as savin gs banks. 
T h e y  are  quasi public institutions, d ealt w ith  
as such b y  the leg isla tu re , and h avin g  v e ry  
sim ilar objects. T h e y  are  both designed to 
conserve the scan ty  savin gs o f w age earn ers 
and other people o f sm all m eans. I f  the 
m an ag ers o f sav in gs banks are tru stees of 
cred ito rs and depositors, I  see no reason 
w h y  the d irecto rs of b u ild in g and loan asso-
ciation s do not stand in p recise ly  the sam e 
relation  to th eir cred ito rs and so-called 
stockholders. * ’

The C o u rt o f  E r r o r s  and A p p ea ls , in  the case 
Of Gerhard  v. W elsh, 80 N . J . E q . 203, dealin g 
w ith the resp o n sib ility  o f d irectors o f a b u ild in g  
and loan association  is  also a p p a re n tly  of, a l-
though not d irectly  so statin g, the sam e opinion, 
as it  cites in  its  opinion, the opinion o f the C han-
cellor in the case o f W illiam s  v. M cK a y , 46 N. J. 
Eq., p. 36, w hich w as a  savin gs bank case.

The courts o f th is S ta te  have thus determ ined 
that the d irectors o f a b uild in g and loan  asso-
ciation are in an  an alagou s position  to the d i-
rectors or m an agers of a savin gs bank, and th at 
the same tests serve to establish  their duties an a 
responsibilities.

A n  exam ination  o f the cases holding d irectors 
of savin gs in stitution s responsible fo r  negligence, 
and defining in w h at such negligence consists, 
have a d irect b earin g , th erefo re, on the lia b ility  
of a d irecto r o f a bu ild in g and loan association.



W e  th erefo re  quote fro m  the opinion o f  the 
courts in  cases o f th is k in d :

“ T he d u ty  belon gin g to such a  situation is 
a p lain  one— to care fo r  the m oneys in-
tru sted  to them  in the m anner provided  in the 
ch arter, and to exercise  o rd in ary  care and 
prudence in so doing. I t  is  tru e th at the 
defendants w ere unpaid  servan ts, but the 
d u ty  o f b rin g in g  to th eir office ord in ary  skill 
and vig ilan ce  w as none the less on that ac-
count, fo r  to this extent there is  no distinc-
tion know n to the law  betw een a volunteer 
and a sa laried  agent. T hese defendants held 
them selves out to the public as the man-
a gers o f this bank, and b y  so doing they 
sev era lly  engaged to c a rry  it on in the same 
w a y  that men o f  common prudence and skill 
conduct a sim ilar business fo r  themselves. 
T h is is the m easure o f the respon sib ility  of 
officers o f  this k in d .”  W illiam s  v. M cK ay  
40 N. J. E q. 195.

In  short, the d u ty  w as to lend the ban k’s 
m oney, not only in the m anner indicated and 
req uired  b y  the ch arter, but also prudently; 
the prudence required b ein g m easured by the 
ch aracter and objects o f  the in stitution.”  
W illiam s  v. M cK a y , 46 N. J . L . E q., p. 36.

A  sim ple inspection  o f  the check book at 
an y tim e b y an y o f the m anagers, would have 
revealed  checks signed in blank and numer-
ous unfilled stubs, and, I  think, would have 
led a n y  reaso n ab ly  carefu l man to an in-
q u iry  w hich w ould h ave disclosed the dang-
erous and intolerble condition o f  the bank’s 
a ffa irs . # N ot only did this commit-
tee en tire ly  neglect to exam ine the bank 
books, but its  exam ination o f the securities 
w as a m ere p erfu n cto ry  perform ance of that 
d u ty. I t  w as, h abitually , a m ere com parison
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o f a bundle o f p apers w ith  a lis t  o f the se-
curities supposed to be owned b y  the bank; 
B oth  the bundle and lis t  w ere produced b y  
th e  secretary . ‘T he exam ination consisted o f 
cheeking the p a p e rs  on the lis t  as th ey w ere 
called off. No in q u iry  a p p e ars  to have been 
m ade as to the ch aracter or valu e o f the 
security. I t  w a s  not noticed th at there w ere 
bonds and m ortgages am ong th e  p ap ers th at 
h ad  been purchased b y  the bank, but had been 
taken in  the nam es o f in d ividuals who had 
not assign ed  them  to the bank, and m o rt-
g a g e s  to  w hich th e  bank had no title , and 
even fieitious m ortgages put am ong the p a -
p ers to account fo r  m issin g m oneys. The 
sligh test excuse b y  the p resid en t seems to 
h ave sa tis fa c to rily  accounted fo r  the non- 
production of valu ab le  n egotiable securi-
ties , th e nam es of w hich ap peared  upon the 
l i s t ”  W illiam s  v. M cK a y , supra, pp. 38-39.

“ T h e conclusion, then, is  irresistib le , th at 
the m an agers either p u rp o sely  or n egligen tly  
refra in e d  from  in terferen ce w ith  the p ra c-
tices pursued, or w ere not o rd in a rily  v ig ilan t. 
In  either case th ey m ust be held responsible 
fo r  the lo sse s .”  W illiam s  v. M cK a y , supra, 

p . 53.
“ T ru stees  o f the ch aracter o f the defen d-

ants are not m erely  required  to be honest, 
but th ey  m ust also b rin g  to the d isch arge of 
the duties th at they u n d ertake o rd in ary  com -
p eten cy, togeth er w ith  reasonable v ig ilan ce 
and care.. T h e y  cannot excuse im prudence or 
ind ifferen ce b y  show ing honesty o f intention 
coupled w ith  gross ignorance and in exp eri-
ence, or coupled w ith  an absorption  o f their 
tim e and attention  in their p riv ate  a ffa irs . 
T he rule in this respect is adm irab ly stated  
b y  Ju d ge E a r l  o f the C ourt o f A p p ea ls  o f



s

N e w Y o r k  i n H u n. v.  C a r y , 8 2  N. Y . 7 4, i n 

t h i s l a n g u a g e : ■ O n e w h o v o l u n t a r il y t a k e s 

t h e p o si ti o n o f d i r e c t o r a n d i n v i t e s c o n -

fi d e n c e i n t h a t r el a ti o n, u n d e r t a k e s, li k e a 

m a n d a t o r y, w i t h t h o s e w h o m h e r e p r e s e n t s 

c r f o r w h o m h e a c t s, t h a t h e p o s s e s s e s a i 

l e a s t o r d i n a r y k n o w l e d g e a n d s k ill, a n d t h a t 

l) e w ill b r i n g t h e m t o b e a r i n t h e di s c h a r g e 

o f hi s d u ti e s. S u c h i s t h e r u l e a p pli c a b l e t o 

p u oli c offi c e r s, t o p r o f e s s i o n a l m e n, a n d t o 

m e c h a ni c s, a n d s u c h i s t h e r u l e w hi c h m u s t 

b e a p p li c a b l e t o e v e r y p e r s o n w h o u n d e r -

t a k e s t o a c t f o r a n o t h e r i n a si t u a ti o n o r e m -

p l o y m e n t r e q u i ri n g s k ill a n d k n o w l e d g e g r a -

t uit o u sl y. ^ T h e s e d e f e n d a n t s o r d i n a r il y t o o k 

t h e p o si ti o n o f t r u s t e e s o f t h e b a n k. T h e y 

i n v i t e d d e p o si t o r s t o c o n fi d e t o t h e m t h ei r 

s a v i n g s a n d t o e n t r u s t t h e s a f e - k e e p i n g a n d 

m a n a g e m e n t o f t h e m t o t h e i r s k ill a n d p r u -

d e n c e.  T h e y u n d e r t o o k n o t o n l y t h a t t h e y 

w o ul d d i s c h a r g e t h e i r d u ti e s w i t h p r o p e r 

c a r e, b u t t h a t t h e y w o ul d e x e r ci s e t h e o r -

d i n a r y s k ill a n d j u d g m e n t r e q u i si t e f o r t h e 

d i s c h a r g e o f t h e i r d eli c a t e t r u s t. ’ ’ *

T h e m e r e s t a t e m e n t o f t h e s u m s o f m o n e y 

i n v e s t e d i n c o m m e r ci al p a p e r s a ti s f a c t o ril y 

s h o w s t h a t t h e p r a c ti c e o f m a ki n g s u c h i n -

v e s t m e n t s w a s o n e o f t h e p ri n ci p al o c c u p a -

ti o n s o f t h e b a n k. F o r a m a n a g e r t o a s s e r t 

a w a n t o f k n o w l e d g e o f s u c h p r a c ti c e, i s t o 

a d m i t a n u n p a r d o n a bl e n e gl e c t t o e x e r ci s e t h e 

c a r e a n d v ili g e n c e t h a t t h e l a w  r e q ui r e s o f 

hi m, f o r i t i s p l ai n t h a t t h e sli g h t e s t e x a m i n -

a ti o n i n t o t h e d e ali n g s o f t h e i n s ti t u ti o n 

w o ul d h a v e d i s cl o s e d it. ”  W illi a m s  v. M c -

K a y , s u p r a,  p p. 5 6 -5 7 .
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S e e  a lso :
Cam pbell R e c ’ r. v. W atson, 62 H. ff. E q. 

396.
W ilkinson  v. Dodd, 40 N. J. E q . 123.
B a rrett  v . B loom field  Savings Inst., 64  N.

J. E q . 425 .

W e  also quote the fo llo w in g  fro m  an opinion 
dealin g w ith  the gen eral lia b ility  o f  d irecto rs of 
a corporation  fo r  negligence, w hich shows th at 
they h ave a resp on sib ility  not on ly  fo r  w h at th ey  
know, but also  fo r  w h at th ey  are b o u n d . to 
know, and cannot excuse them selves b y  claim ing 

ignorance.
“ T h a t the subject o f th is litig a tio n  is 

w ithin the ju risd iction  o f th is court w ill ad-
m it o f no question. * * * T h e groun d
o f the claim  is  th at the d irectors u tte r ly  
neglected to d isch arge an y o f the duties o f 
th eir office. F o r  such a w ron g there is  a 
red ress in equity. F o r  an y w ilfu l breach  o f 
th eir tru st or m isapplication  o f the corporate 
funds, o r  fo r  an y gro ss n eglect of,  ̂ o r  in-
attention  to, th eir official duties, d irecto rs 
are liab le  in th is court. * * A s  a
gen eral ru le the d irecto rs o f a corporation  
are  only required, in the m anagem ent o f its  
a ffa irs , to keep w ith in  the lim it o f its  pow- 

. ers, and to exercise  good fa ith  and honesty. 
T h ey  on ly undertake, b y  v irtu e  o f th eir as-
sum ption o f the duties incum bent upon them, 
to p erfo rm  those duties accord ing to  the best 
o f th eir judgm ent and w ith  reasonable d ili-
gence, and a m ere e rro r o f  judgm ent w ill not 
subject them  to p erson al lia b ility  fo r  its  
consequences. A n d  unless there has been 
some vio la tio n  o f the ch arter or the con-
statin g  instrum ents o f the com pany, or un-
less there is shown to be a w an t o f good
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fa ith , or a w ilfu l abuse o f discretion, or 
negligence, there w ill be no personal liabil-
ity . T h ey  are p erso n ally  only bound in the 
m anagm ent o f  the a ffa irs  o f the corporation 
to use reasonable diligence and prudence, 
such as men u su ally  exercise in the m anag-
m ent o f th eir own a ffa irs  o f a sim ilar na-
ture. B u t th ey  are p erso n ally  liable i f  they 
su ffer the corp orate  fun ds o r  p ro p erty  to be 
w asted  b y  gro ss negligence and inattention 
to the duties o f th eir t r u s t .”

A ckerm an  v. H alsey, 37 N. J . E q., at p. 361.

“ I  do not think th at he had any actual 
know ledge o f w h at w as tran sp irin g, but as a 
d irecto r he w as bound to know  the condition 
o f the b o ok s.”  B ir d  v. M acGowan, 43 A tl., 
p. 281.

In  B rig g s  v. Spaulding, 141 U. S. 132, the Su-
prem e C o u rt o f  the U nited  States, dealing with 
the lia b ility  o f d irectors, said  w ith  respect to 
w hat is  n e g lig e n ce :

“ I f  v e r y  little  care is due from  him and 
he fa ils  to bestow  th at little , it  is called 
‘ g r o s s ’ negligence. I f  v e ry  g re at care is 
due, and he fa ils  to come up to the m ark 
required, it  is called slight negligence. And 
i f  o rd in ary  care is due, such as a prudent 
m an w ould exercise in his own affa irs, fa il-
ure to bestow  th at am ount o f care is called 
o rd in ary  negligence. In  each case the negli-
gence, w h atever ep ithet we g iv e  it, is failure 
to bestow  the care and skill which the situa-
tion d e m an d s; and hence it is  m ore strictly 
accurate, perhaps, tb call it sim ply ‘ negli-
g en ce .’ * * * In an y view  the degree o f
care to w hich these defendants were bound 
is th at w hich o rd in arily  prudent and dilh
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gent men w ould exercise under sim ilar c ir-
cum stances, and in  determ ining th at the r e -
striction s o f the statute, and the u sag es o f  
business should be taken  into account. W h a t 
m ay be negligence in  one case m a y  not be 
w an t o f o rd in ary  care in  another, and the 
question o f negligence is  th ere fo re  u lti-
m a te ly  a question o f fa c t  to  he determ ined 
under a ll the circu m stan ces.”

I t  w ould ap p ear, th erefo re, as stated  m  the 
opinion o f the V ice-C h an cellor who h eard  the 
case, th at the negligence fo r  which a  director 
can be held  responsible consists in the p er or 
ance o f an act w hich under a ll the circum stances 
he should not p erform , or the non-perform ance of 
an aet w hich under a ll the circum stances he 
should p erform . T h e  questions to be determ ined 
a re : D id  the defendant, S ch w arzw aeld er, g iv e
such attention  to  the business o f th is association  
and p erform  sueh acts as the circum stances o f 
his duties as d irecto r req uired? A n d second 
did his fa ilu re  to  do so, i f  any th ere be m ake 
possible the fra u d  and m isconduct w hich w as 
p erp etrated  upon the com plainant b y  B olan d  . 
C rocker, the so licitor o f the co m p la in a n t.

Point III-
' The defendant, F ra n k Schwarzwaelder, ts 

guilty of negligence.

I t  is conceded b y  the defendant th at he w as a 
director o f  the com plainant, and it  is  fu rth e r ad-
m itted th a t he w as the active executor o f t  e 

A u gu st L oeh n b erg estate.
In  both o f the claim s o f the com plainant, the 

losses arose b y  reason o f the fa c t th a t th e com-
plainant association  loaned m oney on m ortgage
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secu rity  on p rop erties  on w hich the estate of 
A u g u st L oeh n berg held a p rio r m ortgage. The 
S ta tu tes  o f N ew  J e rse y  re la tin g  to building and 
loan associations, and the by-law s o f the associa-
tion, and reasonable business judgm ent prohibit 
such investm ents. H ow  f a r  did the defendant 
p a rtic ip a te  in the tran saction  w hich brought 
about this situation?

T h e se cre ta ry  o f the com plainant, M oeller 
testified  th at he had kep t the m inutes o f the as-
sociation, from  the tim e o f its  organization  and 
read  from  the m inute book such actions o f the 
board  as ap peared  therein.

(a) S o u th  Orange Loan.

T he first referen ce to this loan appears in the 
m inutes o f  a  m eeting o f  the d irectors held Octo-
ber 25th, 1912, a t which m eeting the defendant, 
F ra n k  Sch w arzw aeld er, w as present. The fo l-
low in g is  the en try  in the m inute book, fo r that 
m eeting. (C ase, p. 41, 1. 8.)

“ B e fe r r in g  to application  o f Louis W ag -
ner, B ro oklyn , N ew  Y o rk , fo r  loan o f $7,000 
on p ro p e rty  60-62 So. side o f Second street, 
So. O range, on w hich only one o f the com-
m ittee who rep o rt w as F ra n k  Schw arzw aeld- 
er, who recom m ended a loan o f $5,000, it was, 
on m otion o f M r. Schw arzw aelder, seconded 
b y  Hr. B ichm an ordered that the committee,. 
•Frank M. Schulz, G eorge F . K in g  and F ran k 
S ch w arzw aeld er be continued and that they 
m ake th eir rep ort to the officers who are to 
h ave pow er to g ra n t loan a fte r  a satisfac-
to ry  rep o rt is  m ad e.’ ’

T he next referen ce to the loan appears in the 
m inutes o f the m eeting o f the B oard  o f D irect-
ors held F e b ru a ry  28, 1913, a t which the defend-
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ant w as present, and w hich read  as f o l lo w f  
(C ase, p. 41, 1. 25.)

“ R e fe rrin g  to application  L ou is W a g -
n er fo r  loan o f $7,000 on p rop erty , 60-62 So. 
Second street, South  O range, it  is  ordered 
th at the officers be em pow ered to gra n t such 
am ount o f above loan  as shall be unanim ous-
ly  recom m ended b y  all o f the fo llo w in g  com-
m ittee : F ra n k  Sch w arzw aeld er, F ra n k  M.
Schulz and Theo. F . K e e r .”

On the 28th o f M arch, 1913, another m eeting 
w as held b y  the B o a rd  o f D irectors, a t w hich the 
committee, who had in  consideration  the W ag n er 
loan reported , and the fo llo w in g  ap p ears in the 
m inutes concerning the same. (C ase, p. 42, 1. 9.)

“ A ll  the com m ittee, F ra n k  M. Schulz, T.
F . K e e r  and F ra n k  S ch w arzw aeld er recom -
m ended th at a loan o f $5,000 be gran ted  to 
L ou is  W a g n e r on p ro p e rty  60-62 South  S ec-
ond street, South  O range.

“ On m otion d u ly  m ade and seconded it  
w as ordered  th at rep o rt o f com m ittee be re -
ceived and loan g ra n te d .”

The n ext en try  concerning the sam e ap pears 
in the m inutes o f the m eeting o f A p r il  25th, 
1913, a t w hich the defendant w as not present, and 
which read s as fo llow s (case, p. 42, 1. 22) :

“ R e fe rr in g  to ap plication  fo r  loan b y  
L ou is  W ag n er, B ro oklyn , N. Y ., to whom  a 
loan o f $5,000 w as gran ted  on p ro p e rty  60- 
62 south side o f Second street, South  O r-
ange, M r. W a g n e r h avin g  sold the p rop erty  
to A rth u r  Sim s and a ll o f the com m ittee, 
M r. F ra n k  Schulz and M r. Thos. F . K e e r  
and M r. F ra n k  Sch w arzw aeld er rep o rtin g  in 
fa v o r  o f loan  o f $5,000 to A rth u r  Sim s on 
p ro p erty  60-62. south side o f Second street, 
South O range, N. J ., it  w as, on m otion o f



14.

M r. M erklin ger, seconded b y  M r. Stone, or-
dered that the com m ittee recom m endation be
received  and g ra n te d .”

•

The m inutes o f the m eeting o f A p r il 25th 
3M 3, an d  o f a  special m eeting held A p r il 30th 
1913 w ere read  and ap proved  a t a m eeting held 
on M a y  23 1913, at w hich the defendant was 
present. (C ase  p. 42, 1. 38.)

T h e special m eeting re fe rre d  to took place on 
A p r il  30th, 1913, and does not concern this case. 
T h e ap p ro va l o f  the m inutes o f A p r il  25th, 1913 
a t a m eeting when the defendant w as present’ 
g ave  the defendant in form ation  that A rth ur 
Sim s w as now  the ow ner o f 60 Second street 
and th at all o f the com m ittee, including Mr! 
Sch w arzw aeld er, h avin g  reported in fa v o r o f a 
loan o f $5,000 on p ro p erty  known as 62 south 
side o f  Second street, the loan had been granted. 
T he defendant thereupon concurred therein with-
out question.

F u rth e r  than that, upon the same date, and at 
the sam e m eeting the tre a s u r e r ’s report w as pre-
sented, show ing a disbursem ent o f $4,813.50, to 
p a y  fo r  the A rth u r  M. S im s m ortgage. (Case, 
p. 44, 1. 36.) See d e fe n d a n t’s testim ony (p. 79). 
T he check its e lf  w as o ffered  in evidence and 
m arked E xh ib it C. 2 (p. 84). I t  is payable to 
the ord er o f A rth u r  Sim s, bears date A p ril 25th, 
1913, but w as not p aid  by the depository o f com-
plain an t until J u ly  10, 1913. On J u ly  2, 1913, 
the B o a rd  o f D irectors held a m eeting, at which 
defendant w as present, and the m inutes o f the 
la st m eeting, nam ely th at o f M ay 23rd, 1913, 
v;ere read  and approved. (T he m eeting fo r June 
not h avin g  been held fo r  fa ilu re  o f a quorum to 
attend.) So that again  the m atter w as called 
to the d e fe n d a n t’s attention, and the check had 
not yet been paid.
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I t  fu rth e r ap pears th at the defendant, F ra n k  
Sch w arzw aelder, w as a m em ber o f the exam in-
in g  com m ittee o f the com plainant, to inspect the 
p ro p erty  fo r  the com plainant, and that he signed 
a recom m endation fo r  the loan, on O ctober 10th,
1912. (See E x h ib it C. 1, p. 83.)

T he record o f the title  o f 60-62 Second S treet 
shows th at on O ctober 11th, 1909, M abel D a ly  
and' husband executed a m ortgage fo r  the sum  of 
$3,500 to the E sta te  o f A u g u st Loehnberg (p. 
100), o f w hich F ra n k  Sch w arzw aeld er w as an ex-
ecutor, which m ortgage w as recorded on O ctober 
31st, 1909. T he m ortgage from  A rth u r  M. Sim s 
of com plainant (p. 101) coverin g sam e prem ises, 
w as dated  A p r il  5th, 1913, and recorded J u ly  
10th, 1913, so th at the m ortgage held b y  F o u r 
C orn ers B u ild in g  and L oan  A ssocia tio n  w as a 
subsequent and second m ortgage to  th at held b y  
Mr. S ch w arzw aeld er as an executor o f the L oeh n -
b erg  estate. M r. Sch w arzw aeld er claim s th at 
he had no know ledge o f th is condition, and th ere-
fore should not be charged, or responsible th ere-
for. T h e testim ony does not b ear out th is claim . 
Mr. Sch w arzw aeld er h im self produced a book 
kept b y  him  in w hich an en try  w as m ade o f the 
m ortgage held by the estate, and described  it  b y  
the num bers 60-62 Second S treet, South  O range 
(p. 72, 1. 2 1), being the sam e num ber as ap -
p ears in the ap plication  o f the association. H e 
had been collecting in terest fo r  three y e a rs  and 
six m onths, fro m  the tim e the m ortgage w as 
m ade u n til the m ortgage w as executed to the 
F o u r C orn ers B u ild in g  and L oan  A ssociatio n , on 
the sam e p rop erty . W h en  the loan  to the estate 
w as gran ted  he inspected the p ro p erty  and he 
again  inspected the prem ises fo r  the purpose o f 
rep ortin g  to the com plainant (p. 74, 1. 1 ).
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A t  another exam ination o f  the defendant which 
w as held in  the O rphans C o u rt o f E ssex  County 
in A p r il o f  the y e a r  1915, when he w as exam -
ined as to the services p erform ed b y  him  as ex-
ecutor, he testified  a s  fo llow s (case, p. 65) :

Q Y o u  have testified  a s  to the transac-
tion su rrou n d in g the M abel D a ly  m ortgage, 
do yo u  rem em ber when that loan w as made; 
can yon  tell me b y  referen ce to yo u r books f

A  W hen the loan w as m ade to Mabel 
D a ly?  O ctober 26, 1909.

Q Y o u  knew  that p rop erty , d id n ’t you?
A  Y e s, sir.

Q In  w hat connection had you  had op-
p ortu n ity , or occasion rather, to exam ine it 
before m aking this loan?

A  I  d o n ’t recall th at I  had any. I  m ay 
h ave had. I  d o n ’t rem em ber.

Q D id n ’t yon ap p raise  th at property, for 
the purpose o f secu rin g— or passin g upon a 
build ing and loan application  o f M abel D aly 
fo r  a loan on that p rop erty?

A  I  think I  did.
Q  Y e s, and th at loan w as m ade upon it?
A  N et that I  know of.
Q D id  you  e v e r  in vestig ate  and find out?
A  D id I  in vestig ate?  No, sir.
Q A fte r  yo u  ap praised  the property to 

wdiom did  you  hand yo u r report?
A  T o the building and loan association.
Q Y o u  did nothing fu rth e r a fte r  that?
A  No, sir.
Q D id  you  exam ine the p rop erty  in con-

nection w ith  this loan o f the Loehnberg 
funds ?

A  D id  I  exam ine the p rop erty? Yes, sir.
Q T h a t w as the second tim e you exam-

ined it?
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A  Y e s , sir, it  w as the second. N ot only 
once but two or three tim es, I  guess,

Q T he first tim e, w hen yo u  exam ined it 
fo r  the building and loan association, how 
long w as th at b efo re  the second tim e?

A  I  d o n ’t rem em ber the date.
Q S e v e ra l ye a rs  ?
A  I t  m ay h ave been at that.
Q H ow  did the application  fo r  th at loan

come to you?
A  W h ich ?
Q T h e M abel D a ly  loan?
A  F ro m  the estate?
Q W hose?
A  F ro m  M r. C rocker.
Q A n d  did you  exam ine at th at tim e and 

find out w hether the bu ild in g and loan  had 
a m ortgage upon th at p ro p erty?

A  D id  I  exam ine it?  No, sir.
Q I t  is  a fact, is n ’t it , M r. Schw arz- 

w aeld er, the executors n ever called  in a 
m ortgage because o f d epreciation  o f the 

p ro p erty?
A  No, sir, it  is  not. W e d id  call in  

m ortgages fo r  depreciation.

It  ap p ears in this exam ination th at defendant 
exam ined the p ro p e rty  first fo r  the B u ild in g  and 
L oan  A ssociatio n , and subsequently fo r  the estate. 
E ith e r th is is a  m istake or else he m ade a p re-
vious exam ination fo r  a loan  fo r  another asso-
ciation, because com p lain an t’s loan w as m ade 
three y e a rs  a fte r  the loan o f the estate. I t  also 
appears in  th is testim on y th at he exam ined the 
p rop erty  not only once, but tw o or three tim es, 
and it  fu rth e r ap p ears th at he in v a ria b ly  looked 
over the p rop erties  in  w hich the estate held 
m ortgages, in  order to ascerta in  w hether or not 
they had sufficient equities, w hether the prop-
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e r t y  w a s  k ep t in  p ro p e r  r e p a ir , and in general 
p erfo rm e d  the o rd in a ry  d u ties o f an executor in 
a tte n d in g  to m o rtg a g e s  b e lo n g in g  to the estate 
w hich  he h ad  the ca re  of.

T h e re fo re , w hen th e  a p p lica tio n  o f  W a g n e r  
and S im s cam e to  the com p lain an t and w as re-
fe r r e d  to the d efen d an t fo r  h is inspection, the 
esta te  o f w hich  he w a s  execu to r h ad  held a  m ort-
g a g e  on th e  p ro p e r ty  fo r  th re e  y e a rs , and de-
fen d a n t h ad  acted  as an  execu to r norm ally 
w ould, in  seein g th a t the p ro p e rtie s  on which 
the esta te  had m o rtg a g e s  w e re  kep t up.

(b) E a st O range Loam.

In  D ecem ber, 1909, W illia m  H . D a ly  and w ife 
executed  a m o rtg a g e  to the d efen dan t, F ra n k  
S ch w a rzw a e ld e r, and L iz z ie  H . L e ith o ff, as ex-
ecu tors o f  the E s ta te  o f  A u g u s t L oehnberg, de-
ceased, in  the sum  o f $4,000 (p. 94, 1. 20) ,

In  S ep tem b er, 1910, A lb e r t  B . A schen bach  and 
w ife  execu ted  a  m o rtg a g e  to the com plainant fo r 
$4,000 upon the sam e p ro p e rty , and w hile the 
m o rtg a g e  o f  the L o e h n b erg  esta te  w as still a 
lien  a g a in st the p ro p e r ty  (p. 95, L 20).

N o th in g  a p p e a rs  in  the m inutes o f the B oard  
o f D ire cto rs  o f  th e  com p lain an t association  au-
th o riz in g  the g r a n tin g  o f the loan to A lb e rt B . 
A sch en b ach  on the E a s t  O ran ge p rop erty . The 
files show  an a p p licatio n  (E x . 5, p. 87 ) fo r  such 
loan  sign ed  b y  A sch en b ach , and con tain in g a  
b r ie f  d escrip tio n  o f  the p ro p e r ty  w hich w as ap-
p ro v ed  b y  tw o o f  the d irecto rs  as an exam ining 
com m ittee. T h e  o n ly  referen ce  to the loan 
w hich a p p e a rs  in the m inutes a t a ll is at a  m eet-
in g  o f the B o a rd  o f  D ire cto rs  held on Septem -
b e r 22nd, 1910, a t w h ich  the defen d an t w as p res-
ent, and the tre a su re r  rep o rted  a  disbursem ent 
on S ep tem b er 4th, 1910, o f  $3,919 on account o f
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1. 20). A  p reviou s ap plication  b y  one D a ly  fo r  
a loan on th is p ro p erty  w as w ith d raw n  (pp. 49 
and 50).

T h e defendant m ade no in q u iry  w ith  respect 
to the paym ent and his defense is  th at he had no 
know ledge th at the loan w as m ade upon p rop -
e rty  upon w hich the estate  represen ted  b y  him  
had a  m ortgage. I t  w as his d u ty  to see to the 
safe  investm ent o f the fu n d s o f the association, 
and he fra n k ly  adm its in  h is testim ony th at w hen 
th is paym ent w as m ade he m ade no in vestigation .

A  T h e tre a s u r e r ’s rep o rt you  get the en-
tire  paym ents o f the entire m atter— I  d o n ’t 
know  how we could go to w ork  and fo llow  
it  up  and ask  an y questions about it, know -
in g  th at the com m ittee had rep orted  it  fa -
vo rab ly , and com m ittee passed on it, it  m ust 
be correct or th ey  w ould not have- p aid  it.

Q Y o u  w ould not m ake an y in v estig a -
tion*?

A  No.
Q Y o u  w ould not inquire w hat it  w as fo r !
A  N ot n ecessarily , no sir.
(C ase, p. 79, 1. 10, and fo llow in g.)

I f  the defendant had m ade an y in vestig ation  
he w ould  have im m ediately d iscovered  th at the 
m oney had been advanced upon p ro p e rty  upon 
which the estate rep resen ted  b y  him  held a m ort-
gage. H e w ould h ave d iscovered  th at the loan 
had n ever been authorized, and the d isbu rse-
ment illegal. A n d  w e can h a rd ly  do better, w ith  
respect to th is loan, than to quote from  the con-
clusions o f  the V ice-C h an cellor who h eard  the 
c a s e :

“ U n less rep o rts  o f  officers are to be re -
ceived and ap proved  pro form a  and m em -
b ers o f a b oard  o f d irectors excused from
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an y in vestigation  w h atever, it  seems to me 
that the act o f the defendant w as gross in-
attention  and such negligence as make him 
responsible fo r  the consequences o f his in-
attention. I  can not conceive th at he has 
p erform ed his d u ty  as a m em ber o f the 
board  o f d irectors, entrusted w ith  the sav-
in gs o f  poor in vestors, whose duties are de-
fined to be ‘ to loan out the funds and see 
to th eir sa fe  in vestm en t.’ ”

(c) E xp la n a tio n  by D efendant.
•

T he defen dan t in end eavoring to excuse him-
se lf from  resp o n sib ility  fo r  the losses, alleges, 
w ith  respect to the South O range loan that al-
though he ap p roved  the loan to one W agner, on 
the p rop erty , he d id  not know  that the loan 
w hich w a s subsequently m ade to Sim s w as on 
the sam e p rop erty . T h is is  c lea rly  disproved by 
the fa c t th at he w as present when the minutes 
o f a m eeting w ere read, which set forth  the 
transaction. In  addition, he m ade no inquiry to 
find out w hether the loan he had a lread y ap-
p roved  on the p ro p erty  itse lf  went through, and 
i f  it  did, w h y his m ortgage, which w as a prior 
lien  on the p ro p erty , had not been taken care 
of.

H e fu rth e r endeavors to exculpate him self by 
sayin g  that he had too much else to do.

Q D id n ’t you  ever fo llow  this up to see 
w h at becam e o f it?

A  No, sir.
Q W h y  not?
A  I  h ave other th in gs on m y mind. I 

am  in business all d a y  long. I f  I  had to 
keep all these things in m y mind, I  think I 
w ould have to g iv e  up business or the build-
in g  and loan, one or the other (p. 76, 11. 10 
to 30).
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A n d , as w e h ave b efore indicated, he adm its 
that he m ade no in q u iry  concerning rep o rts of 
officers o f the association  w hich w ere read  in the 
m eetings o f the B oard .

A n oth er allegation  th at he m akes is th at the 
m inutes o f the B o a rd  o f D irectors w ere in cor-
rect, and th at he did not attend a ll the m eet-
in gs at w hich he ap p ears on the m inutes as hav-
ing attended, a lleg in g  a  p ractice  o f the associa-
tion to h ave m em bers recorded as present who 
w ere not there. W ith  re g a rd  to th is excuse the 
court below  v e r y  p ro p erly  sa y s:

“ I f  th is be true, then the defendant is  un-
questionably- g u ilty  o f g ro ss  negligence in 
p erm ittin g  such a p ractice  to be pursued, 
and he m ust be held bound fo r  such know l-
edge as he w ould have acquired i f  he w ere 
in fa c t p re se n t.’ ’

A ll  the excuses are equ ally  specious and not 
w orth y o f an y consideration.

T h is defendant perm itted  the association  of 
which he w as a d irector to m ake loans on p rop -
erties upon w hich he, as executor o f the Loehn- 
b erg  estate  a lre a d y  held m ortgages, and b y  the 
slightest attention  to h is business, he could h ave 
discovered and p reven ted  such loans, and the 
consequent loss to the association, and he m ust 
therefore be ch arged  w ith  the losses sustained.

Point IV.
Dam ages.

It  is u n n ecessary  fo r  u s to com m ent on the 
com putation o f dam ages w ith  respect to the two 
losses sustained, as th ey are not ra ised  b y  the 
appellant. T h e m ethod o f th eir ascertainm ent 
appears v e ry  fu lly  in the final decree in the case. 
The defendant b ein g held liab le  fo r  a loss to the
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com plainant on the E a s t  O ran ge loan o f $2,5=22.19 
and on the South  O range loan o f $2,617.72, or in 
a ll $5,193.90. W e believe the fa c ts  am ply sus* 
tained the conclusion o f the court in ascertain* 
in g  th is am ount o f m oney to  be due*

Point V.
S ta tu te  o f L im itation s does not apply.

T he appellant, in  his answ er, raised  the ques-
tion th at the com plainant association  w as barred 
b y  statute from  brin gin g  th is  action at the pres-
ent tim e.

T h is  contention is  not serio u sly  pressed on the 
appeal,- and- it is unquestioned th at the courts of 
N ew  J e rse y  h ave a lre a d y  determ ined that the 
statutes o f lim itations do not a p p ly  to an action 
brought aga in st a  d irector fo r  violation  of his 
duties as such d irector. See D aily  v, Kiernan, 
75 N. J. L . 275 ; Crane  v. K etcham , 83 N. J. L. 
327 ; F r y e r  v. M t. F o lly , 87 N. J. L . 5 7 ; W ill-
iam s v.. M cK a y , supra.

In  conclusion, the attention  o f the C o u rt is di-
rected to the opinion o f V ice-C hancellor Lane, 
w hich contains a com plete discussion o f the facts 
and in detail, sets fo rth  the grounds upon which 
the defen dan t is found g u ilty  o f gross neglect.

I t  is im possible to avoid the logical conclu-
sions o f the learned V ice-C hancellor. I t  is re-
sp ectfu lly  subm itted that the decree o f the Court 
o f  C h an cery  should be confirmed.

Subm itted N ovem ber term , 1917.

R A Y M O N D , M O U N T A IN , V A N  R L A R C O M
& M A R S H ,

O f C ounsel w ith Respondent.
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New Jersey Court of Errors and Appeals
B etw een  \

F o u r  C o r n e r s  B u i l d i n g  a n d  I 

L o a n  A s s o c i a t i o n , a cor- f  o n B ill , etc. 
poration, v

Com plainant-R espondent, V ^ P P ea  ̂ f rom

F r a n k  S c h w a r z w a e l d e r ,

D efendant-A ppellant.

Brief for Frank Schwarzwaelder.

T h is is  an ap peal from  the final decree o f 
the C o u rt o f C h an cery, w h ereby it  w as ad -
judged  th at the defendant w as g u ilty  o f g ro ss 
inattention and g ro ss  negligence in the p erfo rm -
ance o f his duties as a  d irector o f com plainant, 
and b y  reason  w h ereo f com plainant sustained 
a  financial loss.

The b ill herein  w as filed fo r  dam ages alleged 
to have been sustained  through the g ro ss n eg li-
gence o f defen dan t in the perform an ce o f his 
duties as a d irecto r o f com plainant association.

The com plainant m ade tw o lo an s: oUe on or 
about A p r il  25, 1913, o f $5,000 to A rth u r  M. 
Sim s, upon p ro p e rty  in  South O range, N ew  
J e rse y ; and the other, on or about Septem ber 
10, 1910, o f $4,000 to A lb e rt  B . A schenbach and 
M aude A schenbach, h is w ife , upon p ro p e rty  in 
E a st O range, N ew  J erse y .

A t  the tim e o f the a fo re sa id  loans, defendant 
w as a  d irector o f com plainant (case, p. 68, 11.

and
C ourt o f 
Chancery.

Statement of Facts.
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27-29) and w as also and still is  one o f the trus-
tees o f the estate o f A u g u st Loehnberg, de-
ceased (case, p. 81, 1. 1 ). One Roland D. 
C rocker, a m em ber o f the b ar o f this State, was 
the d u ly  appointed so licitor o f com plainant 
(case, p. 47, 11. 28-30) and w as also the counsel 
and leg a l ad viser o f the tru stees o f the Loehn-
b e rg  estate. (C ase, p. 82 , 11. 19-20.)

T he L oehn berg estate  held a  m ortgage made 
b y  one M abel D a ly  and W illia m  H . D aly, her 
husband, dated  O ctober 11 , 1909 (case, p. 100, 11. 
17-30) upon the p ro p e rty  in South Orange, 
which w as subsequently m ortgaged  b y  the said 
A rth u r  M. Sim s to com plainant (case, p. 101, 
11. 20-32) ;  and also held a  m ortgage made by 
the said  M abel D a ly  and W illiam  H. D aly, her 
husband, upon the p ro p e rty  in E a s t  Orange, 
w hich  w a s subsequently m ortgaged  to the com-
p lain an t b y  A lb e rt B . Aschenbach and w ife 
(case, p. 136, 11. 19-27). T he interest due to 
the estate  upon these m ortgages w as collected 
b y  C rocker, and up to the tim e o f his abscond-
in g w as re g u la r ly  p aid  b y  him  to the trustees. 
(C ase, p. 73, 11. 1-2.)

In  a  foreclosu re suit in stituted  by L illian  
B e rca w  of another m ortgage upon the South 
O range p rop erty , it w as adm itted b y  complain-
ant, who w as a p a rty  defendant in said suit, 
th at the d isch arge o f the D a ly  m ortgage pur-
p o rtin g  to have been executed b y  the executors 
o f the L oeh n berg estate w as a  fo rg e ry , and it 
w a s  decreed in th at su it th at said D a ly  mort-
g a g e  w as a p rio r lien to th at o f com plainant.

In  the L oeh n berg e s ta te ’s foreclosure suit of 
the m ortgage upon the E a s t O range property, it 
w as decreed th at the discharge o f the D aly 
m ortgage p u rp o rtin g  to  have been executed by 
the executors o f the Loehnberg estate on that
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p ro p erty  w as a  fo rg e ry , and th at said  m ortgage 
w as p rio r  to th at held b y  com plainant, w hich 
w as a p a r ty  to th at suit.

B oth  p rop erties  w ere sold b y  the S h e riff  in  
accordance w ith  the respective decrees,, and the 
South  O ran ge p ro p e rty  w as purchased b y  the 
Loehnberg estate, and the E a s t O range p ro p erty  
by com plainant.

C om plain an t’s loss on both' the South  O range 
and the E a s t O range properties' resulted  from  
the fa c t th a t the Sim s and A sehenbach m ort-
gages w ere not first liens.

Grounds of Appeal.

W e resp e ctfu lly  subm it th at the final decree 
of the C ourt o f C h an cery  is erroneous and 
should be set aside fo r  the fo llo w in g  reason s:

1. D efen d an t w as th ereb y ad ju d ged  g u ilty  o f 
gross in atten tion  and g ro ss negligence in the 
perform ance o f h is duties as a  d irector o f  com -
plainant. (C ase, p. 20, 11. 33-37.)

2. C o m p la in an t’s financial loss o f $5 ,193.90 
w as th ereby ad ju d ged  to have been su ffered  b y  
reason o f d e fe n d a n t’s g ro ss inattention  and 
gross negligence in  the perform an ce o f his 
duties as a  d irecto r o f com plainant. (C ase, p. 
20, 11. 37-40).

3. D efen d an t w as th ereb y ordered to  p a y  to 
com plainant the sum o f $5 ,193.90 w ith  la w fu l 
interest thereon from  the date o f said  decree, 
and the taxed  costs o f suit. (C ase, p. 21, 11. 
1-12.)

4. T h ere is not sufficient evidence to adju d ge 
the defendant g u ilty  o f g ro ss in atten tion  or 
gross n egligence in the perform an ce o f  his 
duties as a  d irecto r o f com plainant.
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5 . T h ere  is  not sufficient evidence to adjudge 
the defendant g u ilty  o f an y inattention or any 
negligence in the perform an ce o f his duties as 
a d irector o f com plainant.

6. I f  the defendant is  g u ilty  o f any inah 
tention w h atever, or an y negligence w hatever in 
the- p erform ance o f his duties as a  director of 
com plainant, n either such inattention nor such 
negligence w as the p roxim ate cause o f com- 
p a in a n t’s financial loss.

7. T h ere  is  no evidence th at com plainant’s 
financial loss w as caused or su ffered  b y reason 
o f an y  inattention  or negligence or frau d  on 
the p a rt o f the defendant.

8. T he dam ages su ffered  b y  com plainant and 
chargeable b y  said  decree to the defendant, are 
not shown to be the n atu ral and proxim ate ef-
fects  o f  his delinquency.

9. T he evidence shows th at the rasca lity  of 
C rocker and not an y inattention or negligence 
on the p a rt  o f defendant, w as the proxim ate 
cause o f com p lain an t’s financial loss.

10. C o m p lain an t’s bill o f com plaint should 
have been dism issed w ith  costs.

Argument.

SOUTH ORANGE LOAN.

On O ctober 10, 1912, one L ou is W agn er ap-
plied  to com plainant fo r  a loan o f $7,000 upon 
the South O range p ro p erty  (case, p. 83, Ex. 
C. 1 ). T he defendant and two other directors 
w ere on the inspection com m ittee at that time 
(case, p. 84, 11. 16-17). The defendant inspected 
the p ro p e rty  and at the m eeting o f complain-
a n t ’s d irectors on O ctober 25, 1912, recom-
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m e n d e d t h a t a L e ar n o f $ 5 ,0 0 0 ? b e g r a n t e d  u p o n 

t h e b o n d o f L o ui s. W a g n e r - s e c u r e d b y a m o r t -

g a g e o n t h e S o u t h O r a n g e p r o p e r t y ( c a s e * p.

4 1 ,, 11., 1 4 - 1 5 )., T h e i n s p e c ti o n, r e p o r t w a s si g n e d 

b y t h e d e f e n d a n t al o n e ( c a s e, p., 6 9 ,. 1 . 3 1 ; p. 

8 4 , 11. 1 9 -2 0 ; p. 5 3 , 11 . 3 5 -3 7 ).  N o m o n e y w a s 

e v e r l o a n e d u p o n t h i s a p pli c a ti o n.

S i x m o n t h s l a t e r a t a d i r e c t o r s * m e e ti n g h el d 

A p r il 2 5 , 1 9 1 3 , w h e n t h e d e f e n d a n t w a s a b s e n t, 

a  l o a n o f $ 5, 0 0 0 u p o n t h i s s a m e p r o p e r t y w a s 

g r a n t e d t o o n e A r t h u r S i m s ( c a s e, p. 4 2 , 11. 

2 2 -3 1 ; pi 5 5 , 11. 2 3 - 3 6 ). T h e d e f e n d a n t h a d n o 

k n o w l e d g e 1 o f t h e l o a n ( c a s e, p. 7 7 , 11* 3 0 -3 8 ), 

a n d h a d n e v e r e v e n h e a r d o f Si m s. ( C a s e, p. 6 9 , 

1L 3 7 -3 8 ; p. 7 6 , 1 1  2 6 - 2 9 *.)

P A R T L

C o m pl ai n a n t f ail e d t o p r o v e t h a t d e f e n d -
a n t h a d a n y k n o w l e d g e t h a t t h e W a g n e r  
a p pli c a ti o n f o r a l o a n w a s t o b e s e c u r e d b y  
a m o r t g a g e u p o n p r o p e r t y al r e a d y m o r t g a g e d  
t o t h e L o e h n b e r g e s t a t e.

W h e n d e f e n d a n t m a d e hi s i n s p e c ti o n u p o n 

t h e W a g n e r a p p li c a ti o n, h e h a d n o k n o w l e d g e 

t h a t t h e p r o p e r t y w a s e n c u m b e r e d b y a  m o r t -

g a g e h el d b y t h e L o e h n b e r g e s t a t e. T h e t e s ti -

m o n y ( c a s e, p. 6 9 , 11. 3 9 -4 0 ; p. 7 0 , 11. 1 - 1 3 ) i s a s 

f oll o w s :■

“ Q { B y t h e C o u r t. )   D i d y o u k n o w, a t 

t h e ti m e y o u w e n t u p t o l o o k a t t h e p r o p e r t y 

o ff e r e d b y W a g n e r t h a t y o u h a d a m o r t -

g a g e o n i t a s e x e c u t o r o f t h e L o e h n b e r g 

e s t a t e ! A  I  d i d  n o t. T h e  L o e h n b e r g 

e s t a t e, w e h a d a b o u t t h i r t y o r f o r t y  m o r t -

g a g e s s c a t t e r e d a r o u n d, si x o r s e v e n i n 

S o u t h O r a n g e ; I w a s al s o a p p r a i s i n g p r o p -

e r t y f o r a n o t h e r e s t a t e, a n d al s o a p p r a i s e d
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p ro p erty  fo r  the H earth ston e B u ild in g and 
L oan  A sso cia tio n ; it w as im possible for 
me to rem em ber; at the tim e there I  did not 
recall th at w e had a m ortgage on that prop-
e rty  at that time. ”

T he W ag n er application  w as dated October 
10, 1912. (C ase, p. 83, 1. 9, E x . C. 1.)

T he m ortgage held b y  the L oehn berg estate 
w as m ade b y  people nam ed D a ly  on October 11, 
1909 (case, p. 100, 11. 18-30, E x . C. 7 ), three 
y e a rs  before the W ag n er application  w as even 
filed. T he defendant w as inspecting about fifty  
or s ix ty  p rop erties a y e a r  (case, p. 72, 11. 35-36) 
and w e subm it that it is im possible fo r  a man 
holding num erous m ortgages, and constantly ap-
p ra isin g  p rop erties, to rem em ber each property 
covered b y  one o f his m ortgages. A s  the Court 
at the h earin g  (case, p. 81, 11. 18-27) said:

“ A re  you  go in g  to argu e w ith  me that a 
d irecto r o f a build ing and loan association 
is bound to be fam ilia r  w ith  a  m ortgage 
held b y  th at asso cia tio n ! I t  is impossible. 
I  have represented five or six  building and 
loan associations in m y tim e, holding thou-
sands o f m o r tg a g e s ; to be fam iliar with 
those m ortgages w ould be an im p ossib ility .”

No Warning in Street Numbers on Wagner
Application.

T he defendant testified th at he w as not 
fam ilia r  w ith  the street num bers o f the m ort-
g a g e s  held b y  the L oeh n berg estate (case, p. 73, 
1. 2 ). T he m ortgage in terest w as collected 
through and the insurance, placed b y  Crocker 
(case, p. 73, 1. 1 ), the e s ta te ’s legal adviser (case, 
p. 82, 11. 19-20), who in rem ittin g to the execu-
tors w ould re fe r  on ly to the name and date of
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collection, but not to the street num bers covered 
(case, p, 73, 11. 24-2 6 ). T he books o f the esta te  
in w hich the in terest cred its  w ere entered, re-
ferred  o n ly  to the nam es o f  the m ortgago rs 
and the d a te s  o f the m o rtg a g e ; not th e  street 
numbers (case, p. 73, 1L 31-32 ). T he m ortgages 
them selves w ere described  b y  su rv ey  (case, p. 
70, 11. 20-21), and not b y  street num bers.

N o W arning in  the Nam e W agner.

The m ortgage held b y  the L oeh n berg estate 
w as in the nam e of D aly , not W ag n er. T h ere 
w as nothing in the nam e, W ag n er, to put the 
defendant on his guard.

W e subm it th a t the com plainant fa ile d  to 
prove e ith er b y  adm issions or otherw ise any 
know ledge on the p a rt o f defen dan t th at the 
p rop erty  inspected b y  him  upon the W ag n er ap -
plication w as a lre a d y  encum bered b y  a m ortgage 
to the L oeh n berg estate, and w hich know ledge 
the defendant denied (case, p. 69, 11. 39-4 0 ; p. 
70, 11. 1-2). T h e com plainant m erely  in sists 
that he ought to h ave rem em bered one p articu -
lar piece o f  p ro p e rty  in South  O range, w here 
the L oehn berg esta te  held 6 or 7 m ortgages 
(case, p. 70, 11. 4-5 ), he n ot h avin g  seen the 
same fo r  over three y e a rs— and there is  no 
testim ony to the co n trary— he a m an in spectin g 
about f ifty  or s ix ty  p rop erties  a y e a r  (case, p. 
72, 11. 35-36). W e  subm it th at to ch arge the 
defendant w ith  know ledge under such circum -
stances w ould be unreasonable.
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PAR T IL

Complainant failed to prove that defend-
ant had any knowledge that the Sims' ap-
plication for a loan was to be secured by 
a mortgage upon property already mortgaged 
to the Loehnberg estate.

I t  developed th at w ithout the knowledge of 
defendant (case, p. 69, 11. 37-3 8 ; p. 76, 11. 26-28) 
a new application  fo r  a loan upon this same 
p rop erty , dated O ctober 10, 1912 (case, p. 86,
I. 8, E x . C. 4 ), the date o f  the W ag n er applica-
tion (case, p. 83 , 1. 10, E x . C. 1 ), w as made by 
one Sim s (case, p. 87, 1. 9, E x . C. 4 ). A  new 
inspection com m ittee w as ap p aren tly  appointed 
to in v estig ate  this ap p lication ; one o f whom was 
the defendant though he w as neyer inform ed of 
his appointm ent and never even heard of the 
Sim s ap plication  (case, p. 69, 11. 37-3 8 ; p. 76,
II. 26-28). T he com plainant did not prove that 
defendant w as in form ed o f his appointment, 
and in fa c t M r. Theodore K e e r , its president 
(case, p. 62, 11. 32-35), who appointed the in-
spection com m ittees (case, p. 53, 1. 4 0 ; p. 54, 
11. 1-2), testified  on d irect exam ination, that 
he had n ever had an y conversation  w ith the 
defendant about the Sim s loan (case, p. 63, 11. 
36-37).

M r. K e e r  and M r. Schultz, the other members 
o f the new com m ittee, inspected the property 
(case, p. 63, 11. 38-40 ) and signed the inspection 
rep ort recom m ending a loan o f $5,000 upon the 
bond o f Sim s, secured b y  a  m ortgage upon the 
South  O range p ro p erty  (case, p. 86, 11. 1-11; 
p. 87, 11. 18-21, E x . C. 4 ). Subsequently the 
com plainant gran ted  the loan (case, p. 42, 11. 
22-3 1 ; p. 55, 11. 23-36) which the defendant never 
heard o f (case, p. 69, 11. 37-3 8 ; p. 76, 11. 26-28) 
and o f course never recommended.
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COM PLAINANT’S MINUTES. , ,

The com plainant endeavored to charge the de- > 
fendant w ith  know ledge o f the Sim s loan b y  
reading’ into the record  m inutes o f variou s 
meetings o f the associati o il  T.he first m inutes 
referred to ’ re la ted  to the m eeting o f O ctober 
25 1912, at w hich  it. w a s . stated  the defendant 
was present (case, p. 41, 11. 3-4 ). T h e y  .are as 
follows :

“ R e fe rr in g  to ap plication  fo r  loan b y  
L ou is W ag n er o f B rooklyn , N ew  Y o rk , fo r  
a loan o f $7,000 on p ro p erty  60-62 . south 
side o f  Second street, S o u th  .O ran ge, on 
which on ly one o f the com m ittee, to  rep ort 
w as F ra n k  Sch w arzw aeld er, who recom -
m ended a lo an  o f $5,000,: it w as on m otion 
of Mr. S ch w arzw aeld er, .seconded b y  D r. 
Richm an, ordered  th àt the com m ittee, F ra n k  
M. Schultz, G eorge M. K in g  and - F ra n k  
Schw arzw aelder, be' continued and th a t-th e y  
m ake th eir rep o rt to the officers, who* a re  to 
havé pow er to g ra n t lo a n  i f ! satisfactory* 
report is  m ad e.”  ( C ase, "p. 41, 1L 10-22.)

In other w ords, the rep ort signed b y  the de-
fendant alone w as not sa tisfa cto ry . C om plain-
ant could not g ra n t a  loan unless a m a jo r ity  
of thè inspection com m ittee rep orted  fa v o ra b ly  
thereon (casè, p. 76, Ik 11-14). T h e other, mem-
bers of the com m ittee. never signed thè rep o rt 
recom m ending . the W a g n e r loan  (casè, p. 75, 1. 
25 ; p. 84, 11. 18-20, E x . .CL 1 ), and no m oney 
was ever p aid  out b y  com plainànt thereon (casè, 
p. 69, 11. 34-36). T h e defendant testified th at 
he never h eard  o f th at loan again . (C ase, p. 69, 
11. 32-33: }:. •
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A New Inspection Committee is Appointed.

T he n ext referen ce to its  m inutes w as to those 
o f the m eeting o f F e b ru a ry  28, 1913, at which 
the defendant w as a lleged  to have been present 
(casé, p. 41, 11. 36-39). T h ey  are  as fo llow s: 

“ R e fe rr in g  to ap plication  o f Louis 
W ag n er fo r  loan o f $7,000 on p rop erty  60 
and 62 Second street, i t  is ordered that 
the officers be em pow ered to  gran t such 
am ount o f the above loan as shall be unani-
m ously  recom m ended b y all the follow ing 
com m ittee: F ra n k  S ch w arzw aelder, F ran k
M. Schultz, Theodore F . K e e r .”  (Case, p. 
41, 11. 25-32.)

T h ere  is certa in ly  nothing in these m inutes to 
ch arge the defendant w ith  know ledge that a loan 
had been recom m ended to W ag n er b y  either of 
the other inspectors, on th is new  committee. 
N or do th ey  seem  to indicate th at the applica-
tion filed b y  Sim s w as then pending, though the 
Sim s ap p lication  is  dated  O ctober 10, 1912 
(case, p. 86, 1. 8, E x. C. 4 ).

I f  the fo re g o in g  m inutes co rrectly  stated the 
m odus operm idi, S ch w arzw aeld er as a  m atter of 
la w  knew  the loan could not be gran ted  with-
out the unanim ous recom m endation o f the com-
m ittee. T h a t w as never granted. Schw arz-
w aeld er alone recom m ended a loan to W agner 
(case, p. 84, 11. 18-1 9 ; p. 69, 11. 30-31) while the 
other two gentlem en only recom m ended a loan 
to Sim s (case, p. 87, 11. 18-20, E x . C. 4 ).

Complaina/nt’s Minutes Are Inaccurate.

T he n ext referen ce to com plain an t’s minutes 
related  to the m eeting o f M arch 28, 1913, at 
w hich defendant w as alleged to have been ab-
sent (case, p. 42, 11. 7-8 ). T h ey  are as follow s:
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“ Oïl m otion *of D r. R ich man, seconded 
b y  M r. M erklinger, rep o rt n f  Com m ittee w as 
received  and loam granted . A l l  the com -
m ittee, ‘F ra n k  M. Schultz, Theodore F . 
K een  an d  F ra n k  Soli w ar zw aeld er recom -
m ended th at a  loan o f $5,000 be gran ted  to 
Louie W a g n e r on p ro p e rty  60 an d  *62 S ec-
ond street, “South  O ra n g e .”  (Oase, p. 42, 
I .  9-16.)

W e subm it th at these m inutes are  not true. 
C om plain an t’s own exhibits show  th at only 
Sehw arzw aelder recom m ended the W ag n er loan  
(¡case, p. 84 , 11. 18-19, E x . C. 1 ), w hile M r. K e e r  
and M r. Sch ultz recom m ended o n ly  the Sim s 
loan •(case, p. 87, 11. 18-20, E x . C . 4 ), w h ich  la tte r  
the defen dan t n ever recom m ended. W e re  it 
otherw ise, an oth er certificate  should and w ould 
have been in troduced show ing th e recom m enda-
tion o f  M r. K e e r  and M r. S ch u ltz  o f a  loan to 
W agn er, but th ey  n ever recom m ended such. 
Mr. K e e r  testified  th at he and M r. Schultz in-
spected the p ro p e rty  (case, p. 63 , 11. 39-40) and 
that he b elieved  he ap p ro v e d  o f  the South 
O range loan, nam ely, the Sim s loan. (C ase, p. 
87, 1. 19, E x . C. 4 .)

N either he nor an y  other w itness testified 
that the loan  on the bond o f W a g n e r w a s  
clandestinely ap p ro ved  or recom m ended b y  
him self or M r. “Schultz. T h ey  recom m ended the 
loan to S im s (case, p. 87 , 11. 18-20, E x . C . 4 ). 
W ithout the recom m endation o f a  m a jo r ity  of 
the inspection com m ittee, a loan could n ever be 
granted (case, p. 76, 11. 11-14), and so fa r  as 
the W ag n er ap plication  is concerned, could not 
be gran ted  w ithout the unanim ous recom m enda-
tion o f the fo llo w in g  com m ittee: “ F ra n k
Sehw arzw aelder, F ra n k  M. Schultz, T h eodore F . 
K e e r .”  (C a se , p . 41 , 11. 30-33).



T he n ext referen ce b y  com plainant to its 
m inute book w as reg ard in g  the m eeting of 
A p r il  25, 1913, when it  w as a lleged  the defend-
ant w as not presen t (case, p. 42, 11. 20-21). The 
fo llo w in g  w as read fro m  the m inutes of that 
m e e tin g :

“ R e fe rr in g  to ap plication  fo r  loan by 
L ou is  W ag n er, B rooklyn , N. Y ., to whom a 
loan o f $5,000 w as gran ted  on property 62 
south side o f Second street, South Orange,
N. J i, M r. W ag n er h avin g  sold the prop-
e rty  to A . Sim s and all o f the committee, 
M r. F ra n k  Schultz and Mr. F . K eer, Frank 
Sch w arzw aeld er, rep ort in fa v o r  of loan of 
$5,000 to A . Sim s on p ro p erty  62 south 
side o f  Second street, South  O range, N. J., 
it w as on m otion o f M r. M erklinger, sec-
onded b y  M r. Stone, ordered, that the com-
m ittee recom m endations be received and 
g ra n te d .”  (C ase, p. 42, 11. 22-3 1 ; p. 55, 11. 
23-36).

F o r  the first tim e S im s ’ name now is men-
tioned in com p lain an t’s “m inutes, which to say 
the least, i f  an y reliance w hatever is to be 
p laced upon them , is m ost extraord in ary. The 
S im s ’ ap plication  is dated O ctober 10, 1912, 
(case, p. 86, 1. 8, E x. C. 4 ) ;  the same date as 

the W a g n e r ap plication  (case, p. 83, 1. 10, Ex. C. 
1 ). I t  w as the only application  recommended 
and signed b y  M r. K e e r  and Mr. Schultz, and 
w as fa ls e ly  m entioned in the m inutes of the 
m eeting o f M arch 28th, 1913, from  which de-
fendant w as absent (case, p. 42, 11. 7-8 ), as a 
recom m endation o f a loan to W agner. These 
gentlem en n ev er recom m ended a loan to W ag-
ner.

T he above m inutes o f the m eeting o f A pril 
25, 1913, are  ab so lu tely  fa lse  so fa r  as saying
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that the d efen d an t S ch w arzw aeld er recom -
mended th is loan to Sim s. H e d id  not. H e 
testified th at h e had never even  h eard  o f Sim s 
(case, p. 69, 11. 37-3 8 ; p. 76, 11. 26-28). F u rth e r  
than that, h is testim ony is  corrob orated  b y  the 
recom m endation endorsed upon the S im s a p p li-
cation, w hich  w as offered  in  evidence b y  com -
plainant (case, p. 87, 11. 12-20, E x . C. 4 ). I t  
is  as fo llo w s:

“ W e  h ave exam ined the p ro p e rty  w ith in  
described, and valu e it as fo llo w s: L an d ,
$1 ,500. B u ild in gs, $5,500, and recom m end 
that a loan  o f $5,000 be granted.

Com m ittee appointed— F ra n k  M. Sch u ltz, 
T heodore K e e r , F ra n k  Sch w arzw aeld er.

(S ign ed ) F R A N K  M. S C H U L T Z , 
T H E O . F . K E E R ,

Committee

T he in accu racy  o f these m inutes is  again  
illu strated  b y  the ab stra ct o f  title  to the prem -
ises, stip u lated  b y  counsel o f  the p a rties  to 
this suit to be correct (case, pp. 97-103, E x . C. 
7 ). A cco rd in g  to  the abstract, L ou is W a g n e r 
not only did not con vey to Sim s, as  stated  in 
the m inutes, but n ever even  owned the prem ises 
at all. A t  the tim e both the Sim s and W a g n e r 
applications w ere m ade, C rocker w as the record 
owner, and he, not W ag n er, subsequently con-
veyed  to Sim s. (C ase, p. 101, 11. 10-20, E x . C. 7.)

The S im s loan  has not y e t  been brough t to 
the attention o f the defendant, who w as absent 
from  the o n ly  m eeting at w hich S im s ’ nam e ap -
pears to h ave been m entioned. (C ase, p. 42, 11. 
21-22.)

W e now  come to the next and la st referen ce 
b y  com plainant to its  m inutes, those o f the 
m eeting o f M ay 23, 1913, w here defendant w as 
alleged to have-been  presen t (case, p. 42 , 11. 36-



37), and b y  which com plainant attem pts to 
ch arge defendant w ith  know ledge th a t the Sims 
loan had been gran ted . T h ey  are as follow s i

“ M otion d u ly  m ade and seconded the 
m inutes o f la st m eeting w ere approved, a 
special m eeting, w ere a p p ro v e d .’ ’ (Case, p. 
42, 1. 4 0 ; p. 43, 11. 1-3 ).

T h ere is no evidence th at the m inutes of the 
“ la st m eetin g ”  w ere read. E ith e r  they were 
not read  o r  the defendant w as absent from  this 
m eeting, fo r  he n ever rem em bered hearing of 
Sim s (case, p. 69, 11. 37-3 8 ; p. 76, 11. 26-28). In 
cross exam ination (case, p. 78, 11. 30-40), the de-
fe n d a n t’s testim ony w as as fo llo w s:

“ Q W ere  you at the m eeting where the * 
m inutes w ere ap proved  g ra n tin g  the mort-
g a g e  to M r. S im s? A  N ot to m y knowl-
ed ge; it is  p re tty  h ard  to tell from  that 
book w hether I  w as present at any meet-
ing, because he had me present at. a num-
ber o f  m eetin gs; I  ca lled  his attention to it 
when I  w as not present.

Q W ere  th ey  ever changed? A  I  don’t 
know  w hether th ey w ere changed or not; 
he said  he m ust h ave got it w rong on the 
b o ok s.”

T h is testim ony w as not denied b y complain-
ant. In  fa c t  the com p lain an t’s secretary, Mr. 
F erd in an d  M oeller, testified on cross exam ina-
tion, th at at d ifferen t tim es th ey would have 
difficulty in g ettin g  a quorum  (case, p. 52, 11. 
23-25), and in  re p ly  to the question : “ A nd at* 
those tim es you  h ave sometim es had people 
presen t who w ere not actu a lly  there, haven ’t 
y o u ? ”  c ircu ito u sly  sa id :

“ W e have called up people and asked 
them  w hether w e could count them present, 
w hether w e could sta rt the m eeting until
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th ey got th e r e ; we h ave done that w ith  D r. 
IRichinan and others who w o u ld  often  have 
la te  office hours on account o f th eir 
p ractice .”  (C ase, p. 52, 11. 28-33).

Can m inutes kept in  th at loose m anner, un-
authenticated b y  corrob orative testim ony, be re -
lied upon? E sp e c ia lly  as to those presen t at 
the m eetings? F u rth e r  than that, the secre-
ta ry  did  not a lw a ys keep  the m inutes (case, p. 
52, 11. 17-22) and when he did, h is u sual custom  
w as to m ake some notes, and som etim e subse-
quent to the m eeting to d ictate the m inutes to 
a stenographer (case, p. 40, 11. 9-20). Can such 
secondary evidence in an y w a y  be relied  upon to 
charge the defen dan t w ith  g ro ss negligence? 
B y  th at alone does the com plainant seek to 
charge defendant w ith  know ledge o f the g ra n t-
ing o f the Sim s loan. On th at evidence alone 
did the cou rt below  charge the defendant w ith  
such gro ss negligence as to m ake him  liab le fo r  
com plain an t’s loss, d irectly  caused b y  C ro c k e r ’s 
ra sca lity ; fo r  w ithout establish in g fra u d  or 
gross negligence, or m isuser on the p a rt o f the 
defendant, he cannot be held responsible fo r  
com plainant’ s loss. C itize n s ’  B u ild in g  A sso cia -
tion  v. C oriell, 34 N. J . E q. 383, 392, and au-
thorities therein  cited ; and see B rig g s  v. Spout* 
ding, 141 U . S. 132.

D efendant I s  N ot Chargeable w ith K now ledge  
of P r io r  M ortgage held by the Loehnberg  

E sta te .

A ssum in g th at defendant w as presen t at the 
m eeting o f M a y  23, 1913, w hich he thinks he 
w as not (case, p. 78, 11. 30-32) ; assum ing th at 
the m inutes o f the p reviou s m eeting o f A p r il  
25, 1913, w ere then a ctu a lly  read, w hich th ey
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p rob ab ly  w ere n ot; assum ing th at defendant had 
actual know ledge o f the g ra n tin g  o f the Sims 
loan, w hich he denied ever h earin g  o f (case, p.
69, 11. 37-38, p. 76, 11. 26-28) ;  assum ing that he 
w as in form ed th at the loan to Sim s w as upon 
the p ro p e rty  m entioned in the W ag n er applica-
tion, how  could he be chargeable w ith knowl-
edge th at the p ro p erty  m ortgaged  b y Sim s was 
a lrea d y  encum bered b y  a m ortgage to the Loehn- 
b e rg  estate, when he w as ign oran t o f the fact 
th at the p ro p e rty  on the W a g n e r application 
w as so m ortgaged ? H ow  could the name of Sims 
p ossib ly  w arn  him, when the m ortgage to the 
L oeh n berg estate w as m ade b y  people named 
D a ly?

N or Is  H e Chargeable as a  M atter o f Law with 
K now ledge o f the P r io r  M ortgage.

I f  he w ere a ctu a lly  in form ed o f the granting 
o f the loan, as com plainant contends, his silence 
w ould con clu sively  show one o f two th in gs; 
eith er th at he w as h im self g u ilty  o f fraud, of 
w hich there is no evidence and no finding, or 
that, as he testified, he did  not rem ember that 
the L oeh n berg estate held a p rio r m ortgage 
upon the prem ises. A n d  there w as no evidence 
th at he did so rem em ber. On the other hand he 
denied h avin g  an y recollection th at the Loehn-
b erg  estate held a p rio r m ortgage upon the 
South  O ran ge p rop erty . (C ase, p. 69, 11. 38-40, p.
70, 11. 1-2.)

In  A sh u ry  P a rk  B u ild in g  and Loan A s s ’n v. 
Shepherd, et al., 50 A tl. R ep. 65, V ice Chancel-
lor- S teven s, at p age 66, s a id :

“ T he p ro o f is th at about a year prior 
thereto M r. W in sor, who w as secretary of 
the association, had had, in his character
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of p resid en t o f the A s b u r y  P a r k  and 
Ocean G rove B an k, an in terview  w ith  

'C h a r le s  L . Shepherd, in  w hich the ex-
istence o f the m ortgage w as m ade know n to 
him. T he p ro o f is fu rth e r th a t the loan 
w as ap proved  b y  the board o f d irectors 
o f w hich M r. W in so r w a s o n e ; fo r  the m in-
utes show  th at he voted  at the d irecto rs ’  
m eeting in fa v o r  o f the loan. M r. W in so r *s 
only connection w ith  the loan w as this vote, 
and his a ttesta tio n  o f the p re sid e n t’s order 
fo r  paym ent, Blit it is not shown that the 
interview had with Charles L. Shepherd in 
the preceding year was present to Winsor’s 
mind either when he voted or when he at­
tested the order. * * * T h ere  is no 
doubt w h atever that, w here the in fo rm a-
tion, acquired  in the course o f a previou s 
tran saction  to w hich the corporation  is  a 
stran ger, is  not presen t to the d ire c to r ’s 
m ind, it does not a ffect the com pany. H ence 
it  m ust be held in this case th at the asso-
ciation  is not affected  w ith  n o tice .”

W e subm it th at as a  eo ro llary  to  the above 
statem ent o f law  it m ust be shown that the de-
fendant actu a lly  rem em bered th at the Loehn- 
berg estate  held a p rio r  lien upon the prem ises.

In  H a llm a rk 's C ase, 9 Ch. D iv. 332, S ir  G eorge 
Jessell sa id :

“ It  is  contended th at H allm ark, being a 
director, m ust be taken to have know n the 
contents o f a ll the books and docum ents o f 
the com pany, and so to h ave know n that 
his nam e w as on the re g iste r  o f shares fo r  
fifty  shares. But he swears that in fact he 
did not know that any shares had been allotted 
to him. Is knowledge to be imputed to him 
under any rule of law ? A s  a m atter o f 
fact, no one can suppose th at a  d irector o f
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a com pany know s ev eryth in g  w hich is en-
tered  in the books, and I see no reason why 
knowledge should be imputed to him which 
he does not possess in fact.”

U nless as a m atter o f law  he can be charge-
able w ith  rem em bering e v e ry  p ro p erty  he has 
ever inspected, and rem em bering ev ery  m ort-
g a g e  he has ever held— and he has inspected 
num erous p rop erties, and held m any m ortgages 
— we subm it th at he cannot be held chargeable 
w ith  rem em bering an y p a rticu la r  p rop erty  or 
m ortgage. T h ere  could be no such determ ina-
tion w ithout a set stan d ard  o f m entality.

PAR T III.

It was not any negligence of the defend-
ant, but the rascality of Crocker, the com-
plainant’s solicitor, that caused the loss to 
complainant.

T he com plainant (case, p. 60, 11. 31-36), as 
w ell as the defendant (case, p. 82, 11. 16-20), had 
im n licit faith  in R oland D. C rocker, the com-
p la in a n t’s d u ly  appointed so licitor (case, p. 47, 
11. 28-30), and the authorities cited in the con-
clusions o f the court below , all recognize that 
d irectors cannot be held responsible fo r  a mis-
take in judgm ent.

D uty  o f S o lic ito r  to Investigate T itle.

I t  is the d u ty  o f the solicitor and not of the 
directors, or inspection com m ittee, to search the 
title  to p ro p e rty  o ffered  as secu rity  fo r loans. 
I f  the sam e is rep orted  b y  the solicitor to be 
defective, then the d irectors should decline to
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g ra n t the loan. A s  C hancellor R unyon in C on k-
lin  v. P eo p les  B uild in g  and L oan A ssocia tion , 
41 N. J . E . 20, at p age 23, sa id :

i ‘ B u t, obviously* the board o f d irectors 
m ust be perm itted  to decline to lend the 
m oney o f the association  upon p ro p erty  
w hen th ey  are advised  b y  their counsel th at 
the title  thereto  is  bad or defective. T h ey  
are  to be com m ended fo r  actin g  upon the 
advice o f th eir cou n sel.”

T he testim on y o f  M r. K e e r  (case, p. 64, 11. 
15-20) w as as fo llo w s:

“ Q. (B y  the C o u rt.) T h ere  is  no du ty 
on th at com m ittee to in vestig ate  title  or 
an yth in g  o f th at kind? A . N one w hatever. 

C ross exam ination  b y  M r. Child.

“ Q. W ho w as it th at in vestig ated  yo u r 
titles  fo r  you  ? A . M r. C rocker, as fa r  as 
I  know. ’ ’

F u rth e r  than the testim on y o f M r. K e e r , com-
p la in a n t’s p residen t (case, p. 62, 11. 32-35), A r -
ticle V I I I .  o f C o m p la in an t’s Constitution, set 
fo rth  in E x h ib it C. 6 (case, p. 90, 11. 1-30 ) p ro -
vides as fo llo w s:

“ T h e B o a rd  o f D irectors shall appoint 
a  S o lic ito r fo r  the A ssociation , who shall 
exam ine a ll title  deeds and m ake the nec-
e ssa ry  searches fo r  ascerta in in g  the title  
o f a ll p ro p erty  o ffered  to th is A ssociation , 
as m ortgage secu rity , and g iv e  his opinion 
thereon. H e shall p rep are  a ll bonds, m ort-
gages, agreem ents and a ll other w ritin g s 
to be taken or g iven  b y  this A ssociatio n  in 
the course o f its  business. H e shall also 
tra n sa ct all other law  business o f this A s -
sociation  w henever required, fo r  w hich he 
shall receive a  fa ir  com pensation. H is 
ch arge fo r  fees and disbursem ents in m ak-
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ing searches, recording and provin g papers, 
fo r  p rep arin g all m ortgages and other w rit-
ten instrum ents, and for exam ining papers, 
titles and other m atters, shall be borne by 
the p a rty  applyin g fo r  the loan. In all 
disputes as to the amount o f his charges, 
the same shall be determ ined by the di-
rectors.

“ The Solicitor shall g ive a bond for the 
honest and fa ith fu l perform ance of his du-
ties, and the amount o f said bond shall be 
designated by the B oard of D irectors.’ ’

This w as offered in evidence by complainant 
which must be bound by it.

D efendant’s R ight to R ely  upon the Integrity  
o f Com plainant’s Solicitor .

E ven  i f  the defendant when inspecting the 
p rop erty  upon the W agn er application had 
known that the Loehnberg estate held a m ort-
gage thereon, and he denies such knowledge 
(case, p. 69, 11. 39-4 0 ; p. 70, 11. 1-2 ), would he 
not be justified in believing that the estate m ort-
gage would be paid off before a loan would be 
granted by the com plainant or the money paid 
over? No loan w as ever made upon the W ag-
ner application, and he never heard of the Sims 
loan (case, p. 69, II. 37-3 8 ; p. 76, 11. 26-28). 
L ike the other directors, had he not the right 
at that tim e to re ly  upon Crocker, the complain-
a n t ’s duly appointed solicitor (case, p. 47, 1L 28- 
30) to p rop erly  search the title and honestly ad-
vise the com plainant thereon before any loan 
could o r would be m ade ‘b y  the association? 
H ad he any reason to believe that Crocker was 
dishonest, a man whose reputation had never 
been questioned (case, p. 60, 11. 31-35), and in 
whom the com plainant (case, p. 60, 11. 35-36)
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as well as him self (case, p. 82, 11. 16-21), had 
im plicit confidence!

A s w as said by Mr. C hief Justice F u ller in 
Briggs  v. Spaulding, 141 U. S. 132 ; 11 Sup. Ct. 
R eporter 924 at page 934 o f the latter rep ort: 

“ C ertain ly  it cannot be laid  down as a 
rule that there is an invariable presum ption 
of rasca lity  as to one’s agents in business 
transactions, and that the degree o f w atch-
fulness m ust be proportioned to that p re-
sumption. ‘ I  know of no la w ,’ said Vice- 
Chancellor McCoun, in Scott v. D epeyster, 1 
Edw . Ch. 513, ‘ which requires the president 
or directors of any m oneyed institution to 
adopt a system  of espionage in relation to 
their secretary or cashier or any subordi-
nate agent, or to set a w atch upon all their 
actions. W hile engaged in the perform ance 
of the general duties o f their station, they 
must be supposed to act honestly until the 
con trary ap pears; and the law  does not re-
quire their em ployers to entertain jealousies 
and suspicious w ithout some ap p aren f rea-
son.”

The law  is clear on the point that directors 
of a building and loan association have the right 
to rely upon their solicitor to pass upon the title  
to prem ises offered as security fo r  loans.

Thornton and BlacJdedge on B uilding and 
Loan A ssociations, in speaking of the liab ility  
of directors fo r losses to the association, at 
page 111 o f Section 110, says:

“ T h ey m ay p rop erly  re ly  upon the advice 
of their attorney on the lega lity  o f the m ort-
gage, and i f  he w ere derelict in his duty in 
that m atter and they w ere ignorant o f it, 
they are not chargeable w ith losses resulting 
from  his dereliction .”
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In  C itize n s ’ B u ild in g  A ssocia tio n  v. Coriell, 
34 N. J. E q., 383, C hancellor Runyon, referrin g  
to the d irecto rs o f the build ing and loan as-
sociation, at p age 394, s a id :

“ T h e y  p ro p e rly  relied  on the knowledge 
an d  atten tion  o f the so licitor fo r  the le g a l-
ity  o f the m ortgages. I f  he w as derelict in 
his d u ty  in  th at m atter, and th ey w ere ig-
n oran t o f it, th e y  are  not chargeable. * * * 
I t  is enough to sa y  that, i f  the p rop erty  is 
insufficient s e c u r ity ”  (there being a  prior 
m ortgage) “ and the n ecessity  fo r  this loan 
arose from  neglect, it w as the neglect, not 
o f the d irectors, but o f the s o lic ito r/ ’

C ro ck er ’s R ascality.

C ro ck er fo rg e d  a d isch arge pf the D aly  m ort-
g a g e  held b y  the L oeh n berg estate (case, p. 38, 
11. 16-20 ) and continued p a y in g  the interest 
thereon to the executors (case, p. 73, 1. 1). 
H a yin g  so done, he fa ls e ly  ad vised  complainant 
as to the title  o f the p ro p erty  w hich up to A p ril 
1st, 1913, when he conveyed to Sim s, wag in his 
own nam e (case, p. 100, 11. 30-4 0 ; p. 101, 11. 1-19, 
E x . Q. 7 ), and fa ls e ly  certified that the Sim s 
m ortgage w as a ju s t  and v a lid  lien thereon. 
Cpinplaipant o ffered  his certificate in evidence 
case, p. 113, 11. 24-40). I t  is as fo llo w s:

“ S t a t e  of  New J e r s e y ,
C o u n t y  o f  E s s e x .

I  h ereb y c e r t ify  that I  have fo r  F our 
C orn ers B u ild in g  and L oan  A ssociation 
searched the title  to the prem ises described 
in  m o rtgage  o f A rth u r  M. Sim s to F our 
C orn ers B u ild in g  and L oan  Association, 
N ew ark, N ew  J erse y , recorded in Book 1-31 
o f M o rtgages fo r  E sse x  County, on pages 
388, etc., and find that the said  m ortgage



is a first and v a lid  lien on the prem ises 
therein  described.

D ated, J n ly  10 , 1913.

R O L A N D  D. C R O C K E R , 
A tto rn ey-at-L aw . - ’

C om plainant's R eliance on C ro ck er 's  F a lse  
Certificate.

It  w as not an y  negligence on the p a rt o f de-
fendant, but the ra sc a lity  o f C rocker th at caused 
com p lain an t’s loss. T h a t fa lse  certificate w as 
the d irect cause, not the d e fe n d a n t’s negligence, 
i f  an y there w as, w hich cannot even be’ consid-
ered a rem ote cause.

PAR T IV.

Damages chargeable to a wrongdoer must 
be shown to be the natural and proximate 
effects of his delinquency.

T h ere is no evidence w h atever th at an y  fe a s-
ance or n on feasance on the p a rt  o f defendant 
w as the d irect or p roxim ate cause o f com plain-
a n t’s loss. On the other hand there is  evidence 
that com p lain an t’s loss w as the d irect resu lt o f 
C ro ck e r ’s frau d .

M r. K e e r , the p resid en t o f com plainant (case, 
p. 62, 11. 32-35), testified  th at there w as no d u ty  
w hatever on the p a rt o f the inspection  com m it-
tee to in v estig ate  title. (C ase, p. 64, 11. 15-17.)

H e testified  th at so f a r  as he knew  M r. C rock-
er in vestig ated  the title s  fo r  com plainant. (C ase, 
p. 64, 11. 19-20 .)

A s  a m atter o f law , d irecto rs o f bu ild in g and 
loan association s h ave the righ t to re ly  upon 
counsel as to the v a lid ity  o f titles o ffered  as 
security or the le g a lity  o f m ortgages accepted.

C itize n s ' B u ild in g  A ssocia tio n  v. C oriell, 
34 N. J . E . 383, 394.
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A rtic le  V I I I  o f com p lain an t’s constitution  off-
ered in evidence and quoted a t  p age 19, supra, 
p rovid es th at the so licitor shall exam ine the title 
to all p rop erties  offered  as secu rities fo r  loans 
and g iv e  his opinion thereon. C rocker gave his 
opinion on the title  o f the p ro p erty  m ortgaged 
to Sim s. I t  w as o ffered  in evidence (case, p. 
113 ; 11. 24-40, E x . C. 1 ), and is  as  fo llo w s:

“ S t a t e  o f  N e w  J e r s e y ,

C o u n t y  o f  E s s e x .

I  h ereb y c e r t ify  that I  have fo r  F o u r Cor-
ners B u ild in g  and L oan  A ssocia tio n  searched 
the title  to  the prem ises described in m ort-
g a g e  o f A rth u r  M. Sim s to F o u r C om ers 
B u ild in g  and L oan  A ssociation , Newark, 
N ew  J erse y , recorded in B ook 1-31 of M ort-
g a g e s  fo r  E sse x  C ounty, on p ages 388, etc., 
and find th at the sa id  m ortgage is a first 
and v a lid  lien on the prem ises therein  de-
scribed.

D ated, J u ly  10, 1913.
B O L A N D  D. C B O C K E K ,

A tto rn e y  at Law . ’ ’

W ithout this opinion the com plainant would 
not h ave p assed  the loan. U nd er its  constitution, 
b y  w hich its  m em bers a re  bound, and upon which 
th ey  h ave the rig h t to rely , in vestigation  of titles 
o ffered  as se cu rity  fo r  loans w as the so lic ito r’s 
duty. A n  en tirely  d ifferen t situation  w ould have 
arisen  i f  C rocker had rep orted  the title  bad and 
S ch w arzw aeld er had then induced the association 
to m ake the loan, but such is not the fact. 
C rocker fo rg e d  a d ischarge o f the D a ly  m ort-
g ag e  and then certified to com plainant that the 
Sim s m ortgage w as a first and va lid  Hen. I t  
w as C ro c k e r ’s fra a d  and dereliction  o f duty that 
caused co m p la in a n t's  loss.
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In  W iley  v. W est J ersey  R . R . C o 44 N. J . L. 
247, w hich w as an action aga in st the ra ilro a d  
fo r  a fire a lleged  to have been com m unicated 
from  an engine o f the defendant, the negligence 
o f a th ird  p a rty  fo r  fa ilin g  to extin guish  the fire 
w as in terp osed  as a defense. D ixon, J ., d e liver-
in g the opinion o f the Suprem e C ourt, at p age 
251, sa id :

“ T h e rule o f law  requires th a t the dam -
ages ch argeable to a w rong-doer m ust be 
shown to be the n atu ra l and p roxim ate e f-
fects  o f his delinquency. T he term  ‘ n atu r-
al* im ports th at th ey  are such as m ight re a -
son ably h ave been foreseen, such as occur in 
an o rd in ary  state o f th in g s ; the term  ‘ p ro x -
im a te ’ indicates th at there m ust be no other 
culpable and efficient agen cy in terven in g  be-
tw een the d e fe n d a n t’s d ereliction  and the 
loss. C u ff v. N ew ark  & N ew  Y o rk  R. R. 
Co., 6 V roo m  1 7 ; D. L . & W . R. R. Co. r. 
Salm on, 10 V roo m  299. Now , the spread  o f 
the fire w as a n atu ra l resu lt o f its  kindling, 
and the fa ilu re  to extin guish  it w as not, in 
a n y  ju st  sense, an efficient cause o f its 
sp rea d in g ; it w as m erely  the absence c f  p re-
vention. A lth ou gh  th at fa ilu re  m ight be 
culpable, y e t it  neither added to the o rig -
in al force  nor g a v e  it  new direction, and 
hence, in tra c in g  back the line o f causation, 
it w ould  not be noticed as a potent agency. 
T h e n earest culpable cause w as the escape 
o f  the sp ark  from  the engine. H ence on 
th is point the defendant has not been in-
ju r e d .”

In  S ty les  v. L ong Co., 70 N. J. L . 301, M r. 
Ju stice  S w ayze , d e liverin g  the opinion o f this 
H onorable C ourt, at p age 303, sa y s:

“ I t  is, I  think, sa fe  to sa y  that there 
; is no r ig h t o f action  w here the d u ty  o f an-



• ot h e r p e r s o n t o e x e r ci s e » c a r e i n t e r v e n e s b e -

t w e e n t h e n e g l e c t o f t h e d e f e n d a n t a n d t h e 

•i nj u r y * @tf t h e p l a i n ti f f. *  * *

x ■ i n  s a » e a s e w h e r e t h e d u t y t o t h e p l a i n tif f 

r e s t s, i n t h e fi r s t i n s t a n c e, u p o n s o m e o n e 

n o t t h e d e f e n d a n t, a n d t h e p l a i n ti f f i s i n -

h e r e d f e y a  f a il u r e t o p e r f o r m  t h a t d u t y, t h e 

p r o x i m a t e c a u s e o f t h e i n j u r y i s t h e f ail u r e 

o f t h e o n e w h o i s u n d e r a d u t y i m m e di a t el y 

t o t h e p l a i n ti f f, ”

E v e n  i f t h e d e f e n d a n t, a t t h e ti m e « of i n s p e c t -

i n g t h e p r o p e r t y f o r a l o a n t o W a g n e r, h a d 

t h o u g h t t h e L o e h n b e r g e s t a t e h el d a  m o r t g a g e 

t h e r e o n, h e k n e w t h a t t h e ti tl e m u s t fi r s t b e 

p a s s e d u p o n f e y t h e s o li ci t o r o f t h e a s s o ci a ti o n. 

T h a t w a s t h e s o li c i t o r’ s d u t y i n t h e fi r s t i n -

s t a n c e, a n d t o e x e r ci s e c a r e i n s o d oi n g.

I n D a / ui s  v. W illi a m s  ( L n d, ), 3 1  N. E . R e p. 2 0 4 , 

R e i n h a r d , J .,  a t p a g e 2 0 5 , s a y s :

‘ ‘ I t i s n o t e v e r y t o r ti o u s a c t t h a t m a k e s 

t h e p e r p e t r a t o r li a b l e i n  d a m a g e s i f  i n j u r y 

o c c u r s, e v e n i f s u c h i n j u r y i s, i n s o m e s e n s e, 

p r o d u c e d o r i n fl u e n c e d b y i t. I f i n a n y s u c h 

e a s e s o m e o t h e r p o w e r o f f o r c e, f e e y o n d t h e 

c o n t r o l o f t h e o ri g i n a l a c t o r, m a y b e j u s tl y 

s a i d t o c o n s ti t u t e t h e m o r e d i r e c t c a u s e, a n d 

t h e r e s u l t f o ll o w i n g t h e p r i m a r y c a u s e w a s 

e x t r a o r d i n a r y , u n u s u al, o r u n n a t u r al, a n d 

t h e c o n s e q u e n c e s f o r w hi c h d a m a g e s a r e 

cl a i m e d w e r e n o t s u c h a s m i g h t h a v e b e e n 

r e a s o n a b l y a n ti ci p a t e d, t h e fi r s t e a u s e w ill 

f e e c o n si d e r e d t o o r e m o t e t o b e t a k e n i n l a w 

a s t h e p r o x i m a t e o r effi ci e n t o n e. ”

I n W a r w i c k  v. H u t c h i n s o n,  4 5  N. J . L. 6 1 , M r. 

J u s ti c e D e p u e, i n d e li v e r i n g t h e o pi n i o n o f t h e 

S u p r e m e C o u r t, a t p a g e 6 5 , s a i d :

“ I t i s a f u n d a m e n t al p ri n ci p l e o f l a w , a p -

p li c a b l e a li k e t o b r e a c h e s o f c o n t r a c t o f t hi s
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description  and to torts, th at in order to 
found a rig h t o f action there m ust be a 
w ro n g fu l act done and a loss resu ltin g  from  
th at w ro n g fu l a c t ; the w ro n g fu l act m ust be 
the act o f the defendant, and the in ju ry  
su ffered  b y  the p la in tiff m ust be the n atu ral 
and not m erely  a rem ote consequence o f the 
d e fe n d a n t’s act. T h e w ro n g done and the 
in ju ry  sustained m ust b ear to each oth er 
the relation  o f cause and e f fe c t ; and the 
dam ages, w hether th ey arise  from  w ith h old-
in g  a leg a l r ig h t or the b re a ch _ o f a  leg a l 
d u ty, to be recoverable, m ust be the n atu ral 
and p roxim ate consequence o f the act com-
plain ed  o f .”  (C itin g  authorities.)

In  C u ff, A d m in istra tr ix  v. N ew ark and New  
Y ork R . R . Co., et al., 35 N. J . L . 18, M r. Justice  
Depue, speakin g fo r  the Suprem e C ourt, a t p age 
30, sa id :

“ T h e gen era l ru le is, th at the dam age to 
be recovered  m ust be th e n a tu ia l and p ro x -
im ate consequence o f the act com plained of. 
2 G reenl. E v . Sec. 256. ‘ I t  is not enough 
i f  it  be the n atu ral consequence; it m ust be 
both natural and p r o x i m a t e P e r  B yles. J ., 
in R ich ard son  v. Dunn, 8 C. B . N. S. 665. 
To m ain tain  an action fo r  special dam ages, 
th ey m ust be the leg a l and n atu ra l conse-
quences a ris in g  from  the tort, and not from  
the w ro n g fu l act o f a th ird  p a rty  rem otely 
induced thereby. C ra in  v. P etree, 6 H ill 522, 
I t  is tru e  th at w here the in ju ry  resu lts from  
the negligen ce o f severa l persons, d if-
fe r in g  on ly in degree, each w ill be held re -
sponsible fo r  the en tire dam ages resu ltin g  
th ere fro m ; but w here the in ju ry  im m ed iate-
ly  resu lts  from  the act o f one o f the p arties, 
the other, though blam able, cannot be held ' 
liab le  fo r  it, unless h is conduct is so con-
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n ected with* the act oh  the form er, that- it 
may; be said  do h ave ,b eerr the cau se  of it. 
C ases -may be stated  w here the w ron gfu l 
conduct o f one p erso »  a ffo rd s the oppoijun- 
ity  or occasion -for th e  ille g a l act o f .another, 
or fo r  a »  in ju r y  from  .other causes. In. such 
cases},-the ‘injury* is  too remote', to sustain 
an action  fo r  the re c o v e ry  o f dam ages. P» • .

In  Guinn, A dm blistrd tor, Delaw are and A t -
lantic Téléphoné, C o., 72 N. J Y L 7278 , H r. 'Justice 
S w a y ze ;’d e liv e rin g  the opinion o f  th is H onorable 
Court,"Bays': ™

“ T h e gen eral n ile 7" is  th at a  person is?' 
liab le  fo r  those’ results o f his negligence 
w hich are rea so n a b ly 'to -b e  an ticip ated .”

In o th e r . w o r d s ,. i f  A  deposited  a heap o h  coal 
in his y a rd  n ear the wooden boundary .fence of 
C, arid B , à stra n g er com es into the y a rd  and 
in ten tio n ally  sets , fire to the coa l, the fire 
spreads, 'sets fire to the fen ce  and thence 
spreads and sets fire to the house o f C.

C an .it be said  the act o f  ̂ leaving the coal, near.’ 
the fence w a s , the p roxim ate icau se of the loss! 
to C?

In  RhadW . D u q u esn e  L ig h t1 Co\ (P a .) , 100 A tl. 
R ep. *262, w here A  le ft  an' automribile on an  in-- 
cline w ith  th e  b rak es set and th ey w ere released 
b y  B,«a! stranger* and C, 'a-traveler, w as run over 
b y  the automobile* A  wris held not lia b le 'fo r  the 
in ju ry  to C  'because his act although negligent, 
w as not the p roxim ate cause o f thé in jury-to  C.

In  B rig g s  y, Sp auldin g, et .al., 141 U.. S. 132 
11 Sup. Çt. R ep o rter 924,. the receiver: o f a 
n ation al bank h ad  filed- a b ill in  equity against 
certa in  o f its  directors* fo r  dam ages, a lleg ed  to 
h ave been sustained b y  reason o f th e ir .n o t .hav-t 
in g  diligently* p erform ed  the i duties involved-
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upon them  b y  the N ation al B an k in g  A ct. T h e 
C ourt heM, th at the defendants w ere not liab le  
fo r  losses through m ism anagem ent on the 
ground o f negligence in th at th ey  did not [as 
required  b y  the A ct]  w ith in  n in ety d ays a fte r  
they becam e directors, com pel the board  to m ake 
a thorough in vestig ation  o f the books and con-
ditions o f the bank, and that, even though a con-
siderable p a rt  o f the loss m ight have been p re-
vented thereby.

M r. C h ief J u stice  F u lle r , d e liverin g  the opin-
ion o f the C ourt at p age 930 o f 11 Sup. Ct. R e -
porter, said  :

“ T re ate d  as a cause o f action  in fa v o r  o f 
the corporation , a lia b ility  o f this kind 
should not lig h tly  be im posed in  the ab-
sence o f an y elem ent o f p ositive  m isfea s-
ance, and so lely upon the groun d o f p assive  
n egligen ce; and it must be made to appear 
that the losses for which defendants are re­
quired to respond were the natural and neces­
sary consequence of omission on their part.”

In  thé case now b efo re  the C ourt, even i f  it 
could be. held th at S ch w arzw aeld er w as n egligen t 
at the tim e o f his inspection  o f  the South  O ran ge 
p rop erty , in  not rem em bering the fa c t  th at the 
D a ly  m ortgage w as a lien  on the prem ises and 
w as n egligen t in not rep o rtin g  th at fa c t to com -
plainant, can it  be said  th at d e fe n d a n t’s non-
feasance in th at re g a rd  w as the p roxim ate cause 
o f com p lain an t’s lo ss; w hen C rocker, whose leg a l 
duty it w as to pass upon the v a lid ity  o f  the 
title  to the prem ises, first fo rg e d  a  d isch arge 
of the D a ly  m ortgage and then w ilfu lly , m alici-
ously and fa ls e ly  rep orted  th at the title  w as 
clear ?

W e re sp e ctfu lly  subm it th at i f  the defendant 
can be foun d to have been n egligen t in an y  re-

7
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sped; his negligence in no w a y  caused  com plain-
a n t ’s  Loss. C o m p la in an t’ s president admits
(case, p. 64-; 1:1. 19-20) it is, and its constitution 
declares th at it sh all foe the d u ty  o f  its  solicitor 
to in v estig ate  the titles  o f  prem ises o ffered  as 
secu rity  fo r  loans. D irectors o f  building and 
loan association s h ave the r ig h t to re ly  upon the 
advice o f counsel in  respect thereto. C itizen s’ 
B u ild in g  A sso cia tio n  v. C oH ell, 34 N. J. Eq. 
383, 394. T o  p ass upon the title  is the solicitor*« 
diff-y in the first instance, and we subnut that the 
so lic ito r ’s d ereliction  in th at respect w as the 
n a tu ra l and p roxim ate cause o f com plainant’s 
los£.

EAST ORANGE LOAN.
E x h ib it C . 5 (case, p. 87, 11. 27-4 0 ; p. 88, 11. 

1-4 0 ; p. 89, 11. 1-11), w as an undated application 
a p p a re n tly  signed b y  one A lb e rt B . Aschenbach 
fo r  a loan upon a p ro p erty  described therein as 
fo llo w s :

“ L ocation  No, oh  w est side o f North
E igh teen th  street, E a s t O range, N, J,, being
know n as lot 18 and p a rt o f lot 17, on ‘ Map
o f A m p ere  Section  o f p ro p erty  o f the E ast
O range and A m p ere L an d  Co., Blk, 190 

”

T h e fo llo w in g  is endorsed on this application: 
“ W e  h ave exam ined the p rop erty  within 

described, and valu e it  as fo llo w s: Land,
$1,650 ; building, $4 ,850, and recommend that 
a loan o f $4,000 be granted.

Com m ittee ap poin ted : W illiam  B . Powell,
R . L . H opkins, A lb e rt  A llsop p .

(S ign ed ) W M . B . P O W E L L ,
R . L . H O P K IN S , 

Com m ittee.”
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T he L oeh n b erg estate held a m ortgage m ade 
on or about Dec. 3 , 1909, by W illia m  H . D a ly  and 
M abel, his w ife , upon the p ro p e rty  in E a st O r-
ange (case, p. 94, 11. 20-31), on w hich com plain-
an t subsequently m ade a loan p resu m ab ly upon 
the above application . T h ere  is no m ention o f 
this ap plication  in com p lain an t’s m inutes (case, 
p. 59, 11. 11-13), w h atever, until the m eeting o f 
A p r il 22, 1909 (case, p. 6 0 , 11. 17-21), w here it 
w as a lleged  th at the defendant w as presen t 
(case, p. 48 , 1. 40 ). T h e testim on y reg ard in g  the 
g ran tin g  o f the A schenbach  loan is  as fo llow s :

“ Q N ow , in  referen ce to the A schenbach 
m ortgage, th at w as on a piece o f p ro p e rty , 
in  E a s t  O range, 315 N orth  E igh teen th  street, 
o r  South  E igh teen th  street, I  believe, and 
turn  to y o u r  m inute book at p age 134, w h at 
does the tr e a s u r e r ’s rep o rt show— first, who 
w as present, the date, and w ho w as present, 
w hether S ch w arzw aeld er and C rocker w ere 
presen t 1 A  T h ey  w ere both p resent, yes, 
and it  show s on Septem ber 4 paym ent o f 
m ortgage to R olan d  D. C rocker, attorn ey, 
account, A schen bach  m ortgage, $3 ,919. ”  
(C ase, p. 47, 11. 31-4 0 ; p. 48, 11. 1-2.)

S ch w arzw aeld er w as a lleged  to have been 
present at the m eeting w hen th at tre a s u re r ’s r e -
port w as read  and the casus belli so fa r  as th is 
loan is concerned, is  because he d id  not a t the 
tim e the tr e a s u r e r ’s rep o rt w as m ade, inquire 
about th at loan to A schenbach. I t  m ust not be 
forgotten  th at the m o rtgage  held b y  the estate  
w as m ade in the nam e o f D a ly  and not A sch en -
bach.

It  is not contended th at the defendant w as 
on the inspection  com m ittee, nor th at he had an y 
other in form ation  about the ap plication  fo r, or 
gran tin g  of, the loan than th at m entioned in the
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trea su re r  %  report* T h e court below  in its con-
clusion  s a y s :

“ Second* W ith  respect to the; E a st Or-
ange loan, there is nothing in the, minutes 
o f  the board, o f d irecto rs au th orizin g  the 
g ra n tin g  o f the loan to A schenbach on the 
p ro p e rty  in E a s t  O range. T he files m erely 
show an ap plication  sign ed  b y  Aschenbach, 
w ithout date, askin g fo r  a loan ©f $4,000; 
I t  bears the nam e W illia m  B . Pow ell, R ob-
ert. L . H opkins, as the- com m ittee recom-
mending. it. I t  contains no descrip tion  of 
the p ro p e rty  except ‘ M ap o f A m pere sec-
tio n  o f p ro p erty  o f E a st O range' Am pere 
L o a n  C o m p an y.’ In  December,, 1909, W ill-
iam  H* D a ly  and w ife  h ad  executed a m ort-
gage- to the L oehn berg e sta te  o f w hich  de-
fen d an t w a s executor, fo r  $4 ,000. In  Sep-
tember^ 1910,. A lb e rt  B . A schenbach and 
w ife  executed a m ortgage to the complain-
ant association  fo r  $4,000 upon the same 
p ro p erty . T he o n ly  referen ce to this loan is 
contained in the m inutes o f a m eeting of 
the- b o ard  o f d irecto rs  held on Septem ber 
22, 1910  ̂ a t w hich the defendant w as present, 
at which the trea su rer rep orted  a disburse-
m ent on Septem ber 4 o f $3,919 on account 
o f A sch en bach  mortgage-. The defendant 
m ade no in q uiries w ith  respect to this pay-
m ent. I f  he had  he w ould have im m ediately 
d iscovered  th at the m oney had been ad-
vanced upon p ro p erty  upon which the estate 
rep resen ted  b y  him  a lrea d y  held a mort-
gage. H e  w ould  also have discovered that 
the loan had never been authorized and the 
disbursem ent th erefo r illegal. U nless re-
ports o f officers are to- be received and ap-
proved  pro format and m em bers of the board 
o f d ire cto rs  excused from  an y  investigation
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w h a t e v e r, i t s e e m s t o m e t h a t t h e a c t o f t h e 

d e f e n d a n t w a s g r o s s i n a t t e n ti o n a n d s u c h 

n e gli g e n c e a s m a k e hi m r e s p o n si b l e f o r t h e 

c o n s e q u e n c e s o f hi s i n a t t e n ti o n. ’ ’ ( C a s e, p. 

3 2, 11. 2 9- 4 0; p. 3 3, 11. 1- 2 8.)

I f S c h w a r z w a e l d e r. h a d i n v e s ti g a t e d t h e l o a n, 

h e w o ul d h a v e f o u n d t h a t C r o c k e r, t h e e oli ei t o r, 

c e r tifi e d t h a t t h e ti tl e w a s cl e a r ( c a s e, p. 

1 3 9 , 11. 1 2 -2 3 , E x . C. 2 ).  I f h e t h e n h a d n o t 

b eli e v e d C r o c k e r, w h o s e i n t e g r i t y a n d h o n e s t y 

u p t o t h a t ti m e h a d n e v e r b e e n q u e s ti o n e d ( c a s e, 

p. 6 0 , 11. 3 1 -3 6 ), h e m i g h t h a v e e n g a g e d s o m e 

o t h e r c o u n s el o n h i s o w n b e h a lf t o s e a r c h t h e 

■ r e c or ds.  I f h e h a d d o n e s o, t h e s e a r c h b y hi s 

n e w p r i v a t e c o u n s el w o ul d h a v e r e v e a l e d n o 

m o r t g a g e h el d b y t h e L o e h n b e r g e s t a t e, b e c a u s e 

C r o c k e r h a d f o r g e d a d i s c h a r g e t h e r e o f. I f t h e 

d e f e n d a n t w e r e n q t s a ti s fi e d w i t h t h a t i n v e s ti g a - 

i- o m i g h t t a k e a ll o f t h e t h i r t y o d d m o r t -

g a g e s o f t h e L o e h n b e r g e s t a t e i n w h i c h t h e d e -

s c ri p ti o n s w e r e b y s u r v e y s ( c a s e, p. 7 0 , 11. 2 0 - 

2 1 ), all t h e m o r t g a g e s o f t h e H e a r t h s t o n e B u il d -

i n g a n d L o a n A s s o c i a ti o n , a ll t h e m o r t g a g e s o f 

a n y o t h e r e s t a t e s o r i n d i v i d u a l s i n w h i c h h e w a s 

i n t e r e s t e d a n d g o u p t o t h e E s s e x C o u n t y R e g i s -

t e r’ s Offi c e a n d c o m p a r e t h e d e s c ri p ti o n o f e a c h 

o f t h e s e m o r t g a g e s w i t h t h a t o f t h e m o r t g a g e o f 

A s c h e n b a c h t o c o m p l a i n a n t; t h e n h e w o u l d h a v e 

f o u n d t h a t i t w a s u p o n t h e s a m e p r o p e r t y c o v -

e r e d b y t h e D a l y m o r t g a g e t o t h e L o e h n b e r g e s -

t a t e. T h e n h e w o ul d h a v e l e a r n e d t h a t a f o r g e d 

d i s c h a r g e o f t h e D a l y m o r t g a g e h a d b e e n p l a c e d 

o n r e c o r d ; t h e n h e w o ul d h a v e s u s p e c t e d t h a t 

C r ô c k e r o r s o m e o n e w a s d i s h o n e s t.

A n d f o r n o t t a k i n g t h e s e s t e p s h e i s c h a r g e d 

wit h g r o s s n e gli g e n c e a n d h el d r e s p o n si b l e f o r 

c o m p l a i n a n t’ s l o s s. A s a d i r e c t o r o f a b u il d i n g 

a n d l o a n a s s o ci a ti o n w h o s e c o n s ti t u ti o n p r o v i d e d
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th at its  solicitor should search the title  to all 
p rop erties  o ffere d  as secu rities fo r  loans, and 
fu rth e r  p rovid ed  th at the so licitor should be 
bonded fo r  the fa ith  fu f  perform an ce of his 
duties, w as it encum bent upon the defendant to 
m ake in vestig ation  o f th at extent on ev ery  loan 
m ade b y  the com plainant T F o r  otherwise, he 
could not h ave d iscovered  the rascality.. And 
that, w hen the law  is c lear th at directors of 
b u ild in g and loan association s have the right to 
r e ly  upon the advice o f counsel as to the valid ity  
o f  title  accepted as secu rity  fo r  loans? C itizen s’ 
B uild in g  A sso cia tio n  v. C oriell, supra.

On the other hand, assum e that Schwarz- 
w aeld er had questioned th at paym ent, and had 
found th a t there w as no authorization  fo r it in 
com p la in an t’s m inutes, w hich w e have already 
shown w ere v e r y  in accurate, w as the loss to 
com plainant caused b y  the fa ilu re  o f its secre-
ta r y  to p ro p erly  keep its  m inutes> or was the 
^oss caused because C rocker certified falsely? 
I t  should be kept in m ind that when the inspec-
tion rep o rt is favorab le , it  is a lw ays custom ary 
fo r  the d irectors to g ra n t the loan. In  fa ct the 
^ourt a t the h earin g  on th is point said:

“ I f  the rep o rt is fav o ra b le  and report 
shows ap paren t eq u ity  and good equity the 
board  o f d irectors a lw ays gran t the lo a n ; 
th at is the custom .”  (C ase, p. 7 8 ; 11. 26-29.)

In th is loan, the1 sam e as in the South Orange 
loan, the loss w as d irectly  caused b y  C ro ck er’s 
ra sca lity . I f  C rocker had not m ade his false 
rep ort, the loan w ould n ever have been paid—  
no m atter how careless the secretary  w as in the 
keep in g  o f  the a sso cia tio n ’s m inutes.

A n d  in. th is loan as w ell as the South Orange 
loan, the d irect cause o f the loss- w as Crocker. 
H is  ra sc a lity  w as the proxim ate cause o f the



lo ss, w h ile  th e  n e g lig e n c e , i f  a n y  w a s  sh ow n, o f  

Sch w arzw aeld fer a n d  th e o th e r d ire c to rs, w a s  n o t  

even  th e rem o te  cau se, it  h a v in g  n o th in g  w h a t-

ever to  do w ith  it.

C o m p lain an t’s rem edy is a ga in st the sureties 
upon the bond o f its  solicitor, req uired  b y  A rtic le  
y i l l  o f  its  constitution, p age 19, supra.

W e  re sp e ctfu lly  subm it th at the final decree 
o f the C ou rt o f C h an cery  should be reversed  and 
set aside in  respect to the South  O ran ge and 
E a st O ran ge loans, and that* the com plainant s 
bill should be dism issed w ith  costs to the de-
fendant-appellant.

R e sp e ctfu lly  subm itted,

T H O M A S  S. H E N R Y , 

and

F R A N C I S  C H IL D , 

S o lic ito rs fo r  and of C ounsel
w ith D efendant-A ppellant.








