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(Filed Dec. 7, 1917,) 10

IN CHANCERY OF NEW JERSEY.

To His Honor, Edwin Bobert Walker, Chancellor 
of the State of New Jersey:

The complainants, Alfred J. Keppelmann, of 
South Orange, New Jersey, and Edward M. Colie, 
of East Orange, New Jersey, Trustees under the 
last W ill and Testament' of Adolphus Keppelmann, 20 
late of South Orange, New Jersey, respectfully 
show that:

1. Said Adolphus Keppelmann died on February 
4, 1913, having first made his last W ill and Testa-
ment in due form of law under and by which he 
appointed complainants executors and trustees of 
his Estate. A  true copy of said w ill is hereto an-
nexed and made part hereof marked Schedule 1.
That said W ill was duly proved in the Essex 
County Surrogate’s Office February 15, 1913, and 3Q 
letters testamentary granted thereon to complain-
ants who thereupon took upon themselves the ad-
ministration of said estate and the performance
of the trusts contained in said will.

2. That at the death of the testator his estate, 
which was inventoried at $2,711,001.85, consisted of 
corporate bonds and corporate stocks with the ex-
ception of a small sum in bonds secured by mort-
gages, amounting to $27,260.20, loans to four of his
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children  am ounting to $14,076.51, personal property 
a t hom estead am ounting to $57^.40 and cash on 
deposit am ounting to  $32,818.04, a ll o f w hich w ill  
m ore fu lly  appear by th e in ven tory on file in  the 
E ssex C ounty S u rro gate ’s office to w hich com plain-
ants beg leave to refer.

10 3. T h at o f the seven child ren  nam ed in  testa -
to r ’s said  W ill, A lfre d  J . K eppelm ann and E rich  
P . Kleppelm ann are  citizens and residents o f the 
U nited S ta te s ; th a t P a u lin e  A dolphin e Losch, 
B erth a  von B orow sky, L ouise P a u lin e  Schulz and 
A m a lie  C arolin e Lorenz are citizens an d  residents 
o f the G erm an E m p ire; and C arolin e E m m a Vees- 
enm eyer is a  citizen  an d  resident o f the A u stria n  
Em pire.

4. T h a t the testa to r had been a  carefu l investor 
2 0  in  corporate stocks and bonds and had acquired the 

la rg er p a rt o f his fortu n e by reason o f such in vest-
m ents; th a t com plainants as trustees have, pursu-
an t to the a u th o rity  given to them  by paragraph  
2 o f Section  S ix th  o f said  W ill, to  m ake a p h ysical 
division, in  whole or in  p art o f said  estate, and in  
the exercise o f th eir best judgm en t have caused the 
stock certificates in  th eir hands to be divided into 
blocks divisible b y  seven, in  order to  m ake such p h y-
sical d ivision  and have sold m ost o f th e few  excess 

30  shares o f stock and few  excess bonds a fte r  reta in -
in g  in  th eir hands shares o f stock and bonds d iv is i-
ble by seven, so fa r  as said  bonds w ere not d istrib -
uted as hereinafter set forth. T h a t in  three in -
stances w here righ ts accrued on securities h eld  by 
com plainants as trustees, they have taken  sufficient 
to  m ake the num ber in  hand d ivisib le b y  seven and 
sold the rem ainder on the m arket, Schedule 2 , an -
nexed hereto and m ade a p art hereof, sets forth  
the blocks of stock and the bonds in hand so divisi-

40
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ble by seven for the purpose of distribution in kind, 
pursuant to the authority given in said W ill as 
aforesaid.

5. That the “Inheritance Accounts” referred to 
in Paragraph 1, of Section Sixth of said W ill, in-
cluding in addition to the “Inheritance Account” 
of Caroline Emma Veesenmeyer, the debt due from 10  
her husband Paul Veesenmeyer to testator, as writ-
ten up on the testator’s books to and including De-
cember 31,1912, were as follows:

Lillie Lorenz ...............................  $ 9,479.29
Lena Veesenmeyer ................. $43,788.66
Paul Veesenmeyer L e a n .........  6,250.00 50,038.66

Bertha von Borowsky ...........  30,858.29
Louise Schulz ............................. 24,767.13 20
Paula Losch ...............................  25,293.65
Erich P. Keppelmann .............. 15,244.42
Alfred J. Keppelm ann...........  11,556.75

That the testator on the marriage of Carolina 
Emma Veesenmeyer, Bertha von Borowsky, Louise 
Schulz, and Pauline Adolphine Losch, paid to each 
of them, as a dowry Thirty thousand marks and 
charged the same ultimately to their respective “In 
heritance Accounts” as a dowry. That on the mar- 3Q 
riage of his sons, Alfred J. Keppelmann and Erich 
P. Keppelmann, and his daughter, Amalie Caroline 
Lorenz, he did not pay to them what he termed on 
his books “a dowry” but subsequently credited 
their respective “Inheritance Accounts” with 
Thirty thousand marks and also credited their 
respective “Inheritance Accounts” with inter-
est calculated annually, of $288. from the date of 
their respective marriages and said interest being

40
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calculated at the rate of 4%  per annum. That 
no interest is charged on testator’s hooks on the 
“Inheritance Accounts” therein of Alfred J. Kep- 
pelmann, Amalie Caroline Lorenz, Bertha yon Bo- 
rowsky, Louise Schulz and Erich P. Keppelmann. 
That the account of Caroline Emma Veesenmeyer 

20 is annually charged, for a period of seven years 
prior to testator’s death, with $602.86, being inter-
est at 4%  on 62,798.59 marks ($15,057.49) included 
in her “Inheritance Accounts” and with annual in-
terest on Paul Veesenmeyer loan of $250.00 being 
interest at 4%  on the aforesaid $6,250. and is cred-
ited annually with $20.50 interest, being interest 
at 4%  on an account payment made by her on ac-
count of her “Inheritance Account.” That the “In-
heritance Account” of Pauline Adolphine Losch is 

20 charged annually with $381.02 interest at 4%  on 
$9,525.45 included in her “Inheritance Account.” 
That to these “Inheritance Accounts” are charged 
annual payments made by the testator to his re-
spective children which payments made either 
monthly or quarterly, at the time of his death, as 
charged upon his books, were in the sum of $2,400. 
per annum each of his children; that no inter-
est was charged on the books on such annual pay-
ments made to the children respectively. The inter- 

30 est aforesaid is on the sums appearing in said “In* 
heritance Accounts” exclusive of said annual pay-
ments. That interest as aforesaid appears on tes-
tator’s books in all cases written up to cover Decem-
ber 31, 1912. In all cases it is calculated at tbe 
rate of 4%  per annum.

That by paragraph 1 of Section Sixth of said 
will the complainants as trustees were directed 
to deduct from the respective shares of testator’s 
children the amounts due from them respectively

40
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on their “Inheritance Account«” and also to de-
duct from the share of Caroline Emma Veese- 
meyer the amount due from her husband Pro-
fessor Paul Veesenmeyer, as the same appeared on 
the testator’s books of account; that in order to 
adjust said “Inheritance Accounts” so that all 
would be made equal to the largest one, to wit, JQ 
that of Caroline Emma Veesenmeyer, including 
the aforesaid indebtedness of her husband Paul 
Veesenmeyer, there would be required $183,032.43 
in cash, not including interest on said “Inheritance 
Accounts” calculated on the sums above referred 
to since December 31, 1912.

6. That the testator in his lifetime had made 
annual allowances to his children and that it was 
important to some of his children that they should 
be in receipt of an income to supply the place of 20 
the allowances which ceased upon the death of 
their father. Thereupon, under the discretion 
given to complainants as trustees under para-
graph 5 of Section Sixth of said W ill to make ad-
vances to said children from time to time out of 
either principal or accumulated income, which 
income by the said paragraph was made principal 
for the purpose of division, comlainants have from 
time to time made distributions of the estate, 
partly in securities aid partly in cash to the testa- 30  
tor’s children as follows:
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1 9 1 3.

A p r il 1, C a s h I  1 ,2 0 0. 0 0
M a y 8 , B o n d s, i n cl u d e d i n i n y e n-

t o r y a t i n v e n t o r y v al u e,  

pl u s i n t e r e s t t o F e b. 4- 1 3 1 1 0, 8 3 0. 9 2
M a y 1 0, C a s h 8, 6 7 0. 4 4
1 9 1 4.

F e b. 1 8, 1 1

7, 0 0 0. 0 0
M a y 2 2, 1 1

5, 0 0 0. 0 0
1 9 1 5.

M c h. 8 , 1 1
1 0 ,0 0 0. 0 0

1 1  1 1
B o n d s, H e r c ul e s P o w d e r

C o. m a r k e t v al u e 2 9 7. 0 0
1 9 1 7.

F e b. 1 4, C a s h 7, 5 0 0. 0 0

T o e a c h 1 1 5 0, 4 9 ^. 3 6

T h a t t h e s u m s d i s t ri b u t a bl e t o A m ali e C a r oli n e  

L o r e n z a n d C a r oli n e E m m a V c e s e n m e y e r a r e h el d  

b y t h e c o m pl ai n a n t s a s t r u s t e e s u n d e r t h e s p e ci al  

t r u s t s s e t f o r t h i n P a r a g r a p h s 3 a n d 4  o f S e c ti o n 

S i x t h o f s ai d W ill.

7.  T h a t t h e d i s t ri b u ti o n s t o B e r t h a v o n B o r o w-  

s k y, P a uli n e A d ol p h i n e L o s c h a n d L o ui s e P a uli n e  

S c h ul z w e r e m a d e t o M e s s r s. S c h ul z & R u c k g a b e r,  

3 0  c o m p o s e d o f t h e p a r t n e r s, C a rl G o p el, M a x R u c k-

g a b e r, J r., a n d P a u l R u c k g a b e r, b a n k e r s o f N e w  

Y o r k C i t y, p u r s u a n t t o P o w e r s o f A t t o r n e y e x e-

c u t e d b y t h e s ai d B e r t h a v o n B o r o w s k y, d a t e d  

J u l y 1 6, 1 9 1 3, b y s ai d P a uli n e A d ol p h i n e L o s c h,  

d a t e d A u g u s t 2 8, 1 9 1 3, a n d b y s ai d L o ui s e P a uli n e  

S c h ul z d a t e d A u g u s t 5, 1 9 1 3, a ll p ri o r t o t h e  

e x i s ti n g s t a t e o f w a r b e t w e e n t h e U n i t e d S t a t e s  

a n d t h e G e r m a n E m p i r e, a t r u e c o p y o f o n e o f  

w hi c h ( a ll b ei n g i n li k e l a n g u a g e ) o m i t ti n g t h e

✓



7
B ill  o f Com plaint.

dates, signatures and certificates of execution is 
annexed hereto and made a part hereof as Sched-
ule 3.

8. That complainants as trustees have filed in 
the Surrogate’s office of Essex County their Account 
as of October 1, 1917, showing in hand the secu-
rities divisible by seven, set forth in Schedule 2, 10 
hereto annexed, and showing cash in hand amount-
ing to $326,575.60, subject to Surrogate’s fees on
the aforesaid account and commissions, to be al-
lowed by the Orphans’ Court of Essex County, 
which account is pending for allowance by said 
Court.

9. That in addition to said securities so divisi-
ble by seven, at the time of filing said account, 
complainants as trustees had in hand the securi-
ties shown on Schedule 4 hereto annexed and 20 
made a part hereof, which together with the afore-
said securities and aforesaid cash, and together 
with the homestead of the testator at South 
Orange (of relatively small value) constitute the 
entire estate of the testator undistributed by com-
plainants as trustees.

10. That complainants as trustees on the ac-
counting in the Orphans’ Court of Essex County, 
desire to distribute in kind, pursuant to the terms
of the trust created in and by said will, the seeuri- 30 
ties shown on Schedule 2 and also to adjust the 
“ Inheritance Accounts” by means of the cash in 
hand and distribute the same.

11. That complainants as trustees have sold, 
since October 1, 1917, a portion of the securities 
in Schedule 4 and are endeavoring to sell the re-
maining securities therein named, and also the 
homestead of testator all for the best price that can 
be obtained, and thereupon the entire estate in the
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hands of complainants as trustees will be distri-
buted.

12. That as exeeutors complainants performed 
their last act in that capacity on December 14, 
1914, by the distribution of the furniture in the 
homestead of testator at South Orange, in accord-

10  ance with the bequest thereof in said will. That 
they filed their account as executors at the same 
time that they filed their account as trustees as 

. aforesaid and the same is pending before the 
Orphans’ Court of Essex County for allowance.

13. That in August, 1914, the European W ar 
broke out and that in April, 1917, a state of war 
was declared to exist between the United States 
of America and the German Empire; that by rea-
son of both events the stock market has been great-

20 ly depressed as to most of the securities held by 
the estate and it is greatly to the advantage of 
all parties interest that they should receive their 
shares in the securities held by the complainants 
as trustees in order to enable them to avoid the 
loss incurred by a sale in a depressed market; 
that in accordance with the directions given to 
the complainants as trustees, and in accordance 
with their judgment they have held and propose 
to make a physical division of the securities here-

30 inafter set forth in Schedule 2.
14. That Messrs. Schulz & Ruckgaber have given 

notice in writing to complainants that they claim 
the right to receive, by virtue of the aforesaid 
Powers of Attorney, the shares of Bertha von 
Borowsky, Pauline Adolphine Losch and Louise 
Pauline Schulz under the distribution which com-
plainants as trustees are about to make; that the 
President of the United States has appointed A. 
Mitchell Palmer, Custodian of Alien Property and

40
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said A. Mitchell Palmer also claims the right to 
receive the shares of Bertha von Borowsky, Pau-
line Adolphine Losch and Louise Pauline Schulz 
under the distribution which complainants as 

•trustees are about to make. That complainants do 
not know whether they should make distribution 
of the shares of Bertha von Borowsky, Pauline 10 
Adolphine Losch and Louise Pauline Schulz to 
the said Schulz & Ruckgaber, under such powers of 
attorney, or to said A. Mitchell Palmer, Custodian 
of Alien property, and whether such distribution 
would be a full and complete discharge of com-
plainants on said distribution. Complainants are 
entitled to the determination of that question by 
this Court and the instructions of this Court to 
them in that regard.

15. Complainants are uncertain whether the 20 
facts set forth in Paragraph 5 above take the 
amounts of the “Inheritance Accounts” which are
to be deducted from the shares of the respective 
beneficiaries out of the ordinary rule in relation 
to charging interest on such payments, and 
whether under said facts interest is chargeable 
and to be credited on said “Inheritance Accounts” 
since December 31, 1912, and if so, what interest, 
on what amounts, and to what date.

16. That it is necessary that the following 30 
matters should be determined by this Court and 
complainants be directed in relation thereto;

(1) Whether on the distribution which com-
plainants as trustees are about to make in securities 
and cash, the “Inheritance Accounts” can be ad-
justed from the cash in hand, and whether inter-
est is chargeable and to be credited on said “In-
heritance Accounts” in accordance with the prac-
tice of the testator in his life time.

40
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(2) Whether on the distribution which com-
plainants are about to make, said Schulz and 
Ruckgaber are entitled to receive the shares of 
Bertha von Borowsky, Pauline Adolphine Losch 
and Louise Pauline Schulz by virtue of their re-
spective Powers of Attorney, or whether the said 

10 A. Mitchell Palmer is entitled to receive from the 
complainants as trustees the shares of Bertha von 
Borowsky, Pauline Adolphine Losch and Louise 
Pauline Schulz, and whether a receipt of either 
of them can be a full and complete discharge of 
complainants on such distribution.

That the aforesaid matters must be determined 
in order that complainants as trustees may know 
the amount to be distributed to each of the parties 
entitled to share in the distribution under the 

20 ;terms of said will and in order to enable complain-
ants as trustees to distribute said shares to the 
parties properly entitled to receive the same to 
the end that complainants may be fully discharged 
as to such distribution upon making the same.

17. Complainants are advised that they cannot 
act with safety in the premises without the deter-
mination by this Court of the aforesaid matters 
and instructions by this Court as to their duties 
in said matters.

30 18. That the only child of Amalie Caroline Lor-
enz is Hilgrade Lorenz, of full age, living with her 
mother; that Caroline Emma Veesenmeyer has no 
children.

Complainants are without adequate remedy in 
the Courts of law and therefore pray;

(1 ). That Erich P. Keppelmann, Pauline 
Adolphine Losch, Bertha von Borowsky, Louise 
Pauline Schulz, Amalie Caroline Lorenz, Caroline 
Emma Veesenmeyer, Hildagarde Lorenz, Paul Vee-

40
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senmeyer, Carl Goepel, Max Ruckgaber, Jr., and 
Paul Ruckgaber, partners constituting the firm of 
Schulz and Ruckgaber; and A. Mitchell Palmer, 
Alien Property Custodian, who are the defendants 
to this suit, may answer this bill of complaint and 
each statement therein made.

(2 )  . That this Court may determine whether on 
the distribution which complainants as trustees 
are about to make in securities and cash, the ^In-
heritance Accounts” can be adjusted from the cash 
in hand, and whether interest is chargeable and 
to be credited on said “Inheritance Accounts” in 
accordance with the practice of the testator in his 
life time and if so what interest, on what amounts 
and from what date to what date.

(3 )  . That this Court may determine as to the 
parties who are entitled to receive from Complain-
ants as trustees on the aforesaid distribution, the 
shares of the said Bertha von Borowsky, Pauline 
Adolphine Losch and Louise Pauline Schulz.

(4 )  . That a writ of subpoena may issue, com-
manding said defendants to answer this bill of 
complaint and to abide by such decree as this 
Court may make in the premises.

EDW ARD M. AND RUNYON COLIE.
Solicitor and Counsel with Complainants.

Schedule 1.

In The Name of God Amen.
I, Adolphus Keppelmann, at present residing at 

Number 212 Irvington Avenue, South Orange, New 
Jersey, being of sound mind, memory and under-

10

20

30

40
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standing, and hereby revoking all former wills by 
me heretofore made, do now make, publish and de-
clare this, to be my last W ill and Testament.

Se c t io n  F ir s t . I direct all my just debts and 
obligations, funeral expenses and the expenses of 
the administration of my estate to1 be promptly paid 

10 and discharged.
Se c t io n  Se c on d . I hereby give and bequeath 

unto the following named corporations, associa-
tions or bodies respectively the sums of money set 
opposite their several names and I direct that my 
executors pay over the same promptly to them ac-
cordingly :

1. To the German Society of the City of New 
York, two hundred and fifty (250) dollars.

2. To the American Sunday School Union, South- 
20 ern District (specially for the mountainous region

of North Carolina) the Superintendent now or for-
merly being Reverend J. M. McOullagh, Henderson, 
Kentucky, one hundred (100) dollars.

3. To the Deutsches Lutherisches Emigranten- 
haus, located at Number 4 State Street, in the City 
of New York, one hundred (100 ) dollars.

4. To the Board of Foreign Missions of the Pres-
byterian Church in the United States of America,, 
two hundred and fifty (250) dollars.

30 5. To the First Presbyterian Church South Or-
ange, New Jersey, two hundred and fifty (250) 
dollars.

6. To the Heidenmissions Kasse, with which 
Reverend H. Grahn, D. D., is now connected, two 
hundred and fifty (250) dollars.

7. To the Evangelical Lutheran Ministerium of 
New York and adjacent territory to be applied to 
the Ministerial Relief fund of the said Society two 
hundred and fifty (250) dollars.

40
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Se c t io n  Th ir d . I hereby give and bequeath to 
my friend and former employe Eugene Thumm, if 
he be living at my decease, the sum of Five Thou-
sand (5000) dollars, in recognition of his kindness 
and courtesy to me during the many years of our 
acquaintance.

2. I hereby give and bequeath to Mrs. Sai*ah TO 
Burkhard, now residing at Number 132 Stevens 
Avenue, Jersey City, New Jersey, if she be living 
at my decease, the sum of one hundred (100) dol-
lars.

Se c t io n  F o u r t h . I hereby give and bequeath to 
my daughter-in-law Luise von Zanthier Keppel- 
mann, wife of my son Alfred J. Keppelmann, such 
of my pictures, household ornaments, rugs, bed and 
table linen, bedding and domestic utensils in and 
about my resident, 212 Irvington Avenue, South 20 
Orange, New Jersey, as she may in writing desig-
nate within three months after my decease. I here-
by give the remainder of the articles’ in and about 
my said residence to my son, Alfred J. Keppelmann, 
directing that any that he does not wish to have he 
shall relinquish to my estate.

Se c t io n  F i f t h . I hereby direct my executors to 
keep open and maintain my said present place of 
resident and to allow my son, Alfred J. Keppel-
mann to care for and occupy the same until the 30  
same is disposed of in the administration of my es-
tate, such occupancy to be not only free of rent, but 
at the expense of my estate, and that said expense 
be paid by my executors accordingly.

Se c t io n  Si x t h . A ll the rest, residue and re-
mainder of my estate, real, personal and mixed of 
every kind whatsoever, and wheresoever the same 
may be situated, including any and all lapsed or 
void gifts and legacies, I give, devise and bequeath 
to my executors hereinafter named and to the sur- 40
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vivor o f them  his or th eir successors or successor 
appointed by any co u rt o f com petent ju risd iction , 
to have and to  hold th e sam e in  tru st, nevertheless, 
for th e fo llo w in g  uses and purposes, n a m e ly :

1 . I  d irect m y executors to deduct from  the res-
pective shares of m y children  in  the residue of m y

10 estate, as the sam e are h ereafter provided for, an y 
and a ll am ounts due from  them  respectively  to  me, 
as the sam e appear in  the In h eritan ce A ccoun ts 
again st them  respectively  in  m y books o f account, 
excepting as to th e share o f m y daughter, C arolin e 
E m m a Veesenm eyer, from  w hose share is  a lso  to  be 
deducted the am ount due from  her husband P ro fess-
or P a u l Veesenm eyer, to  me, as th e sam e appears in  
m y books of account, in  m y Loan A cco u n t again st 
him, and I  d irect m y executors in  th eir d iscretion  

20 both as to  tim e and m anner, h avin g regard  to the 
interests o f m y estate, to divide th e said  residue into 
as m any shares or p arts  as I have children su rv iv-
in g  me or children deceased leavin g  a child  o r  ch il-
dren su rviv in g  them  respectively  a t  m y death, ta k -
in g  into  account in  m aking such division as p a rt o f 
the same, the sums hereinbefore d irected  to  be 
charged a ga in st m y said children respectively  and 
deducted from  th eir respective shares. A n d  I  d irect 
th a t m y executors m av m ake such division  either 

30  by m aking a, p h ysical division  in  w hole or in  p a rt 
of the p rop erty  com prising m y estate or b y  convert-
in g  m y estate in  w hole or in  p art in to  m oney and 
d ivid in g  the proceeds thereof.

2. A n d  upon m akin g such division or divisions to 
tra n sfer and p ay over one such share or p a rt to m y 
son, A lfre d  J u liu s  K eppelm an n ; to  tran sfer and 
p ay  over one such share or p a rt to m y daughter, 
Mrs. B erth a  von B orow sky, now  o f S trassb u rg, 
E lsass, G e rm a n y ; to tran sfer and p a y  over one such

-  share or p a rt to  m y daughter, Mrs. Louise P a u lin e
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Sch ultz, now  of G ehlsdorf, bie E ostock M ecklen- 
berg, Schw erin, G e rm a n y ; to tra n sfer and p a y  over 
one such share or p a rt to m y son, E ric h  P a u l Kep- 
pelm ann, now  o f M u rryville , P en n sy lvan ia ; and to  
tra n sfer and p a y  over one such share or p a rt to m y 
daughter, Mrs. P a u lin e  A dolph in e Losch, now  of 
S tu ttg a rt, G erm any. In  th e event th a t an y o f m y 
child ren  nam ed as beneficiaries in  th is paragraph  
o f m y w ill  should die in  m y lifetim e, leavin g  a 
ch ild  or ch ild ren  them  su rv iv in g  respectively  a t  m y 
decease, then I  give th e share o f the ch ild  so d yin g 
to his or her said  su rviv in g  children  respectively, 

share and share alike.
3. A n d  upon m akin g such division  or d ivisions to 

hold  one such share or p a rt in  tru st d u rin g  the 
lifetim e of m y son-in-law, D r. A . Lorenz, o f S tu tt-
g art, G erm any, and to  in vest th e sam e accord in g to 
la w  in  good and approved in terest bearing secu rities 
and to p ay the incom e thereof sem i-annually to m y 
dau gh ter A m a lie  C arolin e Lorenz, w ife  o f th e said  
D r. A . Lorenz, for her sole and separate use, free 
an d  a p a rt from  the control of her husband, and 
w ith ou t the pow er o f an tic ip ation  or assignm ent; 
and in  the event th a t th e said  A m alie  C arolin e 
Lorenz should  die in  the lifetim e of h er said  h us-
band leavin g  a  child  or ch ildren  her surviving, to 
hold  the incom e o f th e sa id  share or p a rt fo r  the 
benefit o f th e said  ch ild  or children  equally, the 
issue o f any deceased ch ild  to ta k e  the p aren t’s 
share, and to p ay o u t o f the incom e thereof for th e 
support, m aintenance and education of th e said 
ch ild  or children du rin g th eir repective m inorities, 
such sum s and a t  such tim e as in  th e absolute d is-
cretion  o f m y said  executors and trustees sh a ll seem 
proper, ch argin g each ch ild  w ith  the am ount so ex- 
jjended on his or her b e h a lf; and when the said  ch ild

10
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or children shall respectively attain  m ajority, to p a y  
to them any accum ulated income th at m ay he due 
them respectively, and thereafter to pay the income 
of the said share or p art sem i-annually to them 
eq u a lly ; and I direct that in a ll accountings the re-
ceipts for a ll moneys so paid to or expended for the 

10  benefit of the said children of A m alie Caroline L or-
enz, shall be a fu ll and complete release, discharge 
and acquittance to  m y said executors and trustees 
therefor. In  the event th at the said  A m alie Caro-
line Lorenz should die and her issue become ex-
tin ct in  the lifetim e of the said Dr. A . Lorenz, then 
in such event to pay the said share or part, together 
w ith  a ll increase and unpaid income accum ulated 
thereon forthw ith to those of my said children who 
m ay be then liv in g  and to the issue of any deceased 

2 0  child, such issue to take per stirpes, as and for their 
respective property absolutely and forever. Upon 
the death of the said D r. A . Lorenz either in my life -
tim e or a fte r  m y decease, I  direct th at the said 
share or p art together w ith any unpaid income ac-
cum ulated thereon, shall go to and be paid to the 
said A m alie Caroline Lorenz absolutely if  she be 
then living, or i i  she be not then living, to her child 
or children absolutely. Provided, alw ays, however, 
th at the share that would fa ll to m y daughter, Mrs. 

30 Caroline Em m a Vessenm eyer under th is provision 
of m y w ill shall be held by my executor upon the 
same trusts and the same terms provided in para-
graph 4 of this Section of m y W ill.

4. A n d upon m aking such division or divisions 
to hold one such share or p art in tru st during the 
lifetim e of my son-in-law, Professor P a u l Veesen- 
meyer, of Abbazia, A ustria , and to invest the same 
according to law  in good and approved interest 
bearing securities and to pay the income thereof 
sem i-annually to my daughter, Caroline Em ma
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Veesenm eyer, w ife  of the said Professor P au l 
Veesenmeyer, for her sole and separate use, free 
and ap art from  the control of her husband, and 
w ithout the power of anticipation or assignm ent, 
and in the event th at the said Caroline Em ma 
Veesenm eyer should die in  the lifetim e of her said 
husband leaving a child or children her surviving, 
to hold the income of the said share or p art for the 
benefit of the said  child  or children equally, the 
issue of any deceased child to take the parent’s 
share, and to p ay out of the said income thereof 
for the support, m aintenance and education of such 
child  or children during their respective m inorities 
such sums and at such tim es as in the absolute dis-
cretion of m y said executors and trustees shall seem 
proper, charging each child w ith  the amount so ex-
pended in  his or her behalf, and when such child  or 
children shall respectively attain  their m ajority to 
pay to  them any accum ulated income that m ay be 
due them respectively and thereafter to pay the in -
come of the said share or p art sem i-annually to 
them equally, and I direct th at in a ll accountings 
the receipts for a ll moneys so paid to or expended 
for the benefit of the said children o f Caroline 
Em m a Veesenm eyer shall be a fu ll and complete re-
lease, discharge and acquittance to m y said execu-
tors and trustees therefor. In  the event th at the 
said Caroline Em m a Veesenm eyer should die w ith -
out having had any child or children who shall sur-
vive her or her issue become extin ct in  the lifetim e 
of her husband, the said Professor P au l Veesen-
meyer, then in  such event to  pay one-quarter of the 
said share or p art of the increase and unpaid in-
come accum ulated thereon forthw ith to the said 
Professor P a u l Veesenm eyer as and for his prop-
erty  absolutely and forever, and to p ay the rem ain-
der of the said share or p art and of the increase
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and unpaid  incom e accum ulated thereon forth w ith  
to  those of m y said  child ren  who m ay be then l iv -
in g  and to the issue of any deceased child , such 
issue to tak e  per stirpes, as and fo r th eir respec-
tiv e  p rop erty absolutely  and forever. U pon the 
death of the said  P rofessor P a u l Veesenm eyer, 

1 0  either in  m y lifetim e or a fte r  m y decease, I  d irect 
th a t the said  share or p art, together w ith  any un -
p aid  incom e accum ulated thereon sh all go to  and 
be paid  to  the said  C aro lin e  E m m a V eesenm eyer 
absolutely i f  she be then liv in g, or i f  she be not 
then liv in g  to her child or children absolutely. P r o -
vid ed  alw ays, however, th a t th e share th a t w ould 
fa ll  to m y daughter, Mrs. A m a lie  C arolin e Lorenz 
under th is provision o f m y W ill  shall be held  b y  
m y executors upon the sam e tru sts  and the same 

2 0  term s, provided in  p aragraph  3 o f th is Section  of 
m y W ill.

5. I  d irect th at a ll increase and incom e of m y 
estate accru in g  a fte r  m y death and before th e d i-
vision  and tran sfer o f m y resid u ary  estate herein  
provided for sh all be considered as of the p rin cip al 
o f  the said  residue for the purpose of such division  
and tr a n s fe r ; but advances o f such incom e or p rin -
c ip a l m ay be m ade by m y E xecu tors from  tim e to  
tim e in  th eir discretion  to  th e several beneficiaries, 

30 nam ed in this Section o f m y W ill, but as between 
the said  beneficiaries such advances are to be as 
n early  equal as possible.

S e c t i o n  S e v e n t h . I  hereby nom inate, con stitu te  
and appoin t m y son A lfre d  J u liu s  K eppelm ann 
and E d w ard  M. Colie, Counsellor-at-law  of N ew  
Jersey, E xecu tors and T rustees of th is m y said  
L a st W ill  and Testam ent, and I  confer upon them 
fu ll pow er and au th o rity  to  hold, m anage, invest, 
reinvest, convey, sell or dispose of a ll m y estate
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o r an y  p a rt thereof and to  give good and sufficient 
deeds, receipts and acquaintances therefor, for the 
purpose of ca rry in g  out th e  provisions o f th is m y 
W ill ;  and I  d irect th a t no bond or other secu rity  
sh a ll be required of them  or o f either of them  for 
th e fa ith fu l perform ance o f th eir duties as such E x -
ecutors and T ru stees either in  the S ta te  o f N ew  10  
Jersey  or in  a n y  other S ta te  in  w hich  i t  m ay be 
either necessary or convenient to m ake proof here-
of.

In  W itn ess W hereof, I, A dolphus K eppelm ann, 
the aforesaid  testa to r have hereunto set m y hand 
and affixed m y sea l th is  th irteen th  d a y  of A p ril, 
in  th e y e a r  of O ur L o rd  one thousand nine hundred 
and eleven.

A dolphus K eppelm ann (L. S .) A dolphus K ep p el-
m ann, the above nam ed testator, signed th e  fore- 2 0  

going instrum ent, and sealed, published and de-
clared  the sam e to be his L a st W ill  and T estam ent 
a ll  in  the presence of us, and in  th e  presence of each 
o f us, a ll being present a t the sam e tim e, w ho 
thereupon, a t his request, and in  his presence and 
in  the presence of each other, a ll being present a t 
the sam e tim e, have hereunto subscribed our 
nam es as w itn esses; th e said  in strum en t havin g 
been read over to him, in  the presence of a ll o f us, 
a ll  being present a t the sam e tim e before the sam e 3 0  

w as signed, sealed, published, declared and w it-
nessed as aforesaid.

D ated, A p r il  thirteenth, nineteen hundred and 
eleven.

W illia m  0. B itzer, 81 S tu yvesan t A ve., N ew ark,
N. J.

R alp h  W . Skinner, 116  N orth  16th  Street, E a st 
O range, N. J.

L a u ra  M. W ilson, 12 B u rn e tt Street, E a s t O range, 4 0  

N. J. V
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S c h e d u l e  2 .

B o n d s  :
$21,000 M issouri, P acific, G en 4’s, 1975.

10

20

30

St o c k s  :
98 A m erican  Sm eltin g & R efining Co.

490 A m erican  Telephone & T elegraph Co.
4 9 7 ’ A tchison, Topeka & S an ta  F e.
595 B altim ore  & Ohio.
329 Chicago, G re a t W estern  pfd.

4424 C hicago, M ilw aukee & St. P a u l, Com.
994 Chicago, M ilw aukee & St. P au l, pfd.

49 C hicago, R ock Islan d  and P acific  Com .
14 Chicago, R ock Islan d  and P acific, pfd.

700 D enver & R io G rande, pfd.
7 E astm an  K o d a k  Co.

126 G eneral E lectric.
1106 G reat N orthern  Ry.

595 Illin o is  C en tra l Com.
1288 In tern atio n al N ickel.

595 L ou isv ille  & N ash ville  Com.
98 M ackay Com panies.

350 M inneapolis, St. P a u l & S au lte  Ste. M arie  
Com.

126 M inneapolis, St. P a u l & S a u lt Ste. M arie 
pfd.

5 11  M issouri P acific  Com.
35 M issouri P acific  5 %  Cum. pfd.

196 N atio n al B iscu it.
196 N ew  Y o rk  C entral.
497 N orthern Pacific.
210 O ttaw a L ig h t H eat & P ow er Co.

1316  P en n sylvan ia  R. R.
$49,000 R ailroad  Securities Certs.

217  R epublic Iron  & Steel.
413 Southern P acific  Com.

40
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2 6 6  U n i t e d F r u i t.

4  P e n n s y l v a n i a R. R.

f 1, 0 0 0 R a il r o a d S e c u ri ti e s C e r t s.

2  R e p u bli c I r o n & S t e el.

2  S o u t h e r n P a c ifi c C o m.

1 0  W a b a s h R. R. P f d. A .

1 2  W a b a s h R. R. P f d . B. 1 0
1 0  W a b a s h R. R. C o m.

S c h e d u l e  3.

K N O W  A L L  M E N  B Y  T H E S E  P R E S E N T S  

t h a t I, B e r t h a v o n B o r o w s k y o f S c h w ei g h a u s e r S t r.

3 1 P. S t r a s s b u r g, G e r m a n y, h a v e m a d e a n d c o n s ti -

t u t e d a n d b y t h e s e p r e s e n t s d o m a k e a n d c o n s ti t u t e 2 Q, 

M e s s r s. S c h u l z & R u c k g a b e r, B a n k e r s o f N e w  Y o r k 

C i t y, m y t r u e a n d l a w f u l a t t o r n e y f o r m e a n d i n m y 

n a m e, p l a c e a n d s t e a d t o r e c ei v e a n d r e c e i p t f o r 

s u c h s e c u ri ti e s a n d s u c h s u m s o f m o n e y a s m a y b e 

d i s t ri b u t e d t o m e f r o m  ti m e t o ti m e b y A l f r e d  J. 

K e p p el m a n n a n d E d w a r d M. C o li e, e x e c u t o r s o f

I
t h e l a s t w ill a n d t e s t a m e n t o f A d o l p h u s K e p p e l -

m a n n, d e c e a s e d, p r o b a t e d b e f o r e t h e S u r r o g a t e o f 

■  t h e C o u n t y o f E s s e x i n t h e S t a t e o f N e w J e r s e y,

a n d t o d eli v e r f o r m e r e f u n d i n g b o n d s d u l y e x e - ^  

c u t e d b y m e f o r s u c h s e c u ri ti e s a n d s u c h s u m s o f 

m o n e y d i s t ri b u t a b l e t o m e u n d e r t h e l a s t w ill a n d 

t e s t a m e n t o f A d o l p h u s K e p p el m a n n, a n d t o c oll e c t 

f o r m e a ll i n c o m e u p o n s u c h s e c u ri ti e s a n d t o d o 

a ll o t h e r t h i n g s o n m y b e h alf i n r el a ti o n t o s u c h s e -

c u ri ti e s o r t h e r e c e i p t o f s u c h m o n e y s ; w i t h f u ll 

p o w e r a n d a u t h o r i t y t o d o a n d p e r f o r m  a ll a n d 

e v e r y a c t a n d t h i n g w h a t s o e v e r r e q u i si t e a n d n e c -

e s s a r y t o b e d o n e i n a n d a b o u t t h e p r e m i s e s a s f u ll y

4 0
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to a ll intents' and purposes as I  m igh t or could do 
i f  person ally  present, w ith  fu ll pow er of su bstitu -
tio n  and revocation, hereby ra tify in g  and confirm -
in g  a ll th a t said  M essrs. Sch ulz & R u ckgaber sh a ll 
la w fu lly  do or cause to be done by v irtu e  hereof.

IN  W IT N E S S  W H E R E O F , I  have hereunto set
10 m y hand and seal t h i s . .......................d ay o f ................

in  the ye ar one thousand nine hundred and th ir -
teen.

Signed and sealed in  the 
presence o f

20
$1,000

1,000
1,000
4.000
4.000
5.000

30 5.000
4.000
1.000

Schedule 4.

B o n d s :

Chicago, R ock Islan d  and P acific  R y. Gen. 
4’s.,

C leveland, C in cin n ati, Chicago & St. Louis. 
D enver & R io G rande.
M issouri, K an sas & Texas.
R io G rande & W estern.
St. L ou is & S an  F ran cisco  R y., p rio r lien , 

Series A .
Southern P acific  R ailroad .
Southern R ailw ay.
U. S .'S te e l.

S t o c k s  :

2  A m erican  Sm eltin g & R efining Co.
3 A tchison, Topeka and S an ta  Fe.
5 B a ltim ore  & Ohio.
1  Chicago, G reat W estern , pfd.
1  Chicago, M ilw aukee & St. P au l, com.

40
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6 C hicago, M ilw aukee & St. P a u l, pfd.
2 Chicago, K ock Inland and P acific, -coni.
6 C hicago, K ock Islan d  and P acific, pfd. A .

7 % .
3 E astm an  K o d a k  Co.
4 G eneral E lectric . '
5 I llin o is  C en tral, com. 10
4 In tern atio n al N ickel.
5 L ou isv ille  & N ashville , com.
2  M ackay Com panies.
6 M inneapolis, St. P a u l & S a u lt Ste. M arie,

com.
2 M inneapolis, St. P a u l & S a u lt Ste. M arie,

pfd.
1  M issouri P acific , com.
5 M issouri P acific, 5 %  cum., pfd.
4 N atio n al B iscu it. 2 0

4 N ew  Y o rk  C entral.
3 N orthern  Pacific.

30

40
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A nsw er of A lie n  Property Custodian.

(F ile d  F eb ru a ry  16, 1918.)

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een
A l fre d  J. K e ppe l ma n n , et al., 

20 Trustees, &c.,
Com plainants,

and

E r ic h  P . K e ppe l ma n n , et als.,
D efendants.

The defendant, A . M itch ell P alm er, A lien  P ro p -
e rty  Custodian, answ ering th e b ill o f com plaint, 

2 0  s a y s :
1. H e adm its the a llegation s of paragraphs 1, 2, 

3, 8, 9 and 13.
2. This defendant has no know ledge or in form a-

tion  sufficient to form  a  belief as to the allegation s 
of paragraph s 4, 5, 6 , 7, 10, 1 1 , 12 (except as to  
filin g  the account, w hich  he ad m its), 15  and 18.

3. This defendant adm its th a t M essrs. Schulz & 
R uckgaber have m ade claim  upon the com plainants 
fo r th e paym ent of the shares of th e three enemy

30 beneficiaries under the w ill, as specified in  p ara-
graph 14 of th e  b ill, bu t avers the fa c t  to be th a t 
upon the enactm ent of the T rad in g  w ith  the E nem y 
A c t  b y  Congress o f the U n ited  States, approved O c-
tober 6, 1917, the powers of attorn ey referred to in  
the b ill o f com plaint becam e invalid , M essrs. Schulz 
& R uckgaber not having received a  license from  th e 
P residen t to  a ct thereund er; he also adm its th a t 
th is defendant has been appointed b y  th e P resid en t 
o f the U nited  States A lien  P ro p erty  C ustodian, as 

40 alleged in  said  b ill o f com plaint, and avers th a t

O n B ill, &c. 
A n sw er of 
A lie n  P ro p erty  
Custodian.



***%
+ m t -

A nsw er of A lie n  Property Custodian.

p u rsu an t to  the T ra d in g  w ith  th e  E n em y A c t  he 
d id  determ ine, p rio r to the filing o f th e  b ill o f com -
p lain t, th a t said  three beneficiaries w ere enemies, 
and did  require paym ent from  the com plainants to 
him  of a ll  m oney or other p rop erty  ow in g or be-
lon gin g  to, or held  for, by, on account of, or on 
beh alf of, o r fo r the benefit o f said  enemies, and 
th a t b y  reason thereof, he is en titled  to receive 
from  th e com plainants the interests o f sa id  enem y 
beneficiaries in  said  estate. The defendant denies 
th a t there is an y question as to his r ig h t to receive 
th e shares o f said  enem y beneficiaries upon d istr i-
bution, or th a t it  is n ecessary for the protection  of 
the com plainant th a t an order should be m ade by 
th is  C o u rt d irectin g  to whom  paym ent should be 
m ade on d istrib u tion ; and he p rays th e benefit of 
th e objection heretofore m ade b y  n otice to th e com -
p lain an ts, to  th is portion  o f th e b ill o f com plaint, 
upon th e ground th a t under the la w  and th e s ta t-
utes in  such case m ade and provided, said  shares, 
upon d istribution , are p ayable on ly to th is de-
fendant.

This defendant jo ins in  the p rayer o f th e com -
p lain an ts for a  determ ination, i f  th e  proofs w hen 
taken  support the a llegation s o f the b ill, w hether 
th e “ In h eritan ce A cco u n ts”  can  be adjusted from  
cash in  hand, and w hether in terest is chargeable 
and to  be credited on said  “ In h eritan ce A cco u n ts”  
as p rayed  for in  the b ill o f com p lain t; and also  
p rays th a t the shares w h ich  m ay be found to be due 
upon d istrib u tion  to th e defendants B e rth a  von 
B orow sky, P au lin e  A dolphin e Losch and L ouise 
P a u lin e  Schulz m ay be paid  to th is defendant.

C A R R I C K  & W O R T E N D Y K E , 
S o lic ito rs and o f Counsel w ith  

A . M itch ell P alm er, 
A lie n  P ro p erty  Custodian.

10

20
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A nsw er o f Carl G oepel, E tc .

(Filed March 8, 1918.)

i
On Bill, &c. 
Answer of Carl 
Goepel, Max 
Ruckgaber, Jr., 
and Paul Ruck- 
gaber, co-part-
ners, trading 
as Messrs. 
Schulz and 
Ruckgaber.

The defendants Carl Goepel, Max Ruckgaber, 
Jr., and Paul Ruckgaber, copartners, constituting 
the firm of Schulz and Ruckgaber, answering the 

20 bin of complaint, say:
1. They admit the averments contained in para-

graphs 1, 2 and 3 of the bill of complaint.
2. The defendants have no knowledge or infor-

mation sufficient to form a belief as to the aver-
ments contained in paragraphs 4, 5 and 6 of the 
bill of complaint, except as to the averment con-
tained in paragraph 4 relating to “dividing into 
blocks divisible by seven” the stocks and bonds of 
the said estate. This averment is admitted.

OA
v 3. Defendants admit that the distributions re-

ferred to in paragraph 7 of the bill of complaint 
made by the complainants to Bertha von Borow- 
sky, Pauline Losch and Louise Pauline Schulz 
were made to these defendant copartners trading 
as Messrs. Schulz and Ruckgaber pursuant to and 
in accordance with the terms of powers of attorney 
executed by the said distributees on the dates set 
forth in the. said paragraph 7.

40
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. Answ er o f C òri G oepcl, E tc.

D efendants fu rth er aver th a t thè sa id  pow ers o f 
attorn ey and a ll of them  w herein and Whereby these 
defendants w ere created attorneys-in-fact fo r the 
Said distributees w ere m ade, executed and delivered 
p rio r to  the declaration  of War betw een the G ov-
ernm ent o f the U n ited  S tates and the G overnm ent 
o f the E m pire o f G erm any, and a lso  p rio r to the 10 
d eclaration  of w a r betw een the G overnm ent o f the 
U n ited  States and th e E m p ire  o f A u stria-H u n gary.

D efendants fu rth er aver th a t  p rior to a state of 
w a r existin g betw een th e said  G overnm ent of the 
U n ited  S tates and of th e G overnm ent of the E m -
p ire o f G erm any and of th e  G overnm ent o f th e 
E m pire o f A u stria-H u n gary, respectively, as a tto r-
neys-in-fact under said  pow ers o f attorney, th ey  
had represented the said  distributees in  various re-
organizations of corporations whose securities w ere 2 0  

held  b y  the Said distributees.
D efendants fu rth e r aver th a t  since th e d eclara-

tio n  o f w a r  betw een the G overnm ent o f the U nited  
S tates and th e  said  above nam ed G overnm ents 
these defendants have represented th e  said  d istrib u -
tees in  the collection  of coupons on bonds and d iv i-
dends on stock belonging to  and stan d in g in  the 
nam es of the said  distributees, and in  said  cap acity  
as attorneys-in-fact for th e said distributees, have 
m ade a ll returns and accounted to the Hon. A . 30 
M itch ell P alm er, A lien  P ro p e rty  Custodian, w hich 
in  la w  under the T ra d in g  w ith  the E nem y A c t  o f 
Congress, approved October 6 , 1917, th ey are re-
quired to make.

4. D efendants adm it th e averm ents contained in  
p aragraph s 8 and 9 of th e b ill o f com plaint.

5. Defendants have no knowledge or information
sufficient to form a belief as to the averments con-
tained in paragraphs 10, 11 and 12 of the bill of 
complaint. 40
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A n s w e r  o f  C a r l  C o e p e l ,  E t c .

6 . D efendants adm it the averm ents contained in 
p aragraph  13 of the b ill o f com plaint.

7. D efendants ad m it th at they gave notice in  
w ritin g  to  the com plainants th a t th ey claim  the 
r ig h t to  receive, under and b y  v irtu e  of the said  
pow ers of attorney, the shares o f the distributees,

1 0  B erth a  von B orow sky, P a u lin e  Losch and Louise 
P a u lin e  Schulz, and aver th ey  w ere in  d u ty  bound 
and by law  com pelled, in  the perform ance o f th e  
tru st im posed b y  th e said  pow ers o f attorney, to 
give the said  notice and assert the rig h t to receive 
the said d istrib utive shares as set forth  in  the said 
14th  paragraph  o f the b ill o f com plaint.

8 . D efendants have no know ledge or in form ation  
sufficient to form  a belief as to  averm ents contained 
in  paragraphs 15, 16, 17  and 18 o f the b ill o f com-

2 0  plaint.
9. D efendants are advised b y counsel, believe 

and suggest to  the C o u rt th a t the aforesaid  powers 
o f a ttorn ey executed by th e  said  distributees p rior 
to the declaration  o f w a r  between the G overnm ent 
o f the U n ited  States and the G overnm ent of the 
E m pire o f G erm any and the G overnm ent o f the 
E m pire of A u stria-H u n gary  are at the present tim e, 
and notw ith stan din g the said  d eclaration  of w ar, 
v a lid  and en forcib le; and th a t neither the subse-

30 quent state of w ar betw een th e said  G overnm ents 
n or th e  enactm ent b y  the U n ited  S tates G overn-
m ent of the T rad in g  w ith  the E nem y A c t  o f C on-
gress, approved October 6 , 1917, revoked or an-
n ulled  the said powers of attorney.

10. D efendants, however, adm it and suggest to 
the C ou rt th a t under and by v irtu e  o f the provisions 
of th e said  T rad in g  w ith  the E nem y A ct, as a tto r-
neys-in-fact under the said  powers o f attorh ey, 
upon receip t b y  them  of the said  several distribu-

40
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tiv e  shares, th ey are com pelled to  account to the 
said  A lie n  P ro p erty  C ustod ian  for a ll m oneys and 
securities and p rop erty  so received by them  for and 
on account o f the said  alien  belligeren t distributees.

11 . These defendants fu rth er aver and suggest 
to  th e  C o u rt th a t under the provisions of the said 
T ra d in g  w ith  the E nem y A c t  the A lie n  P ro p e rty  10 
C ustod ian  is w ith ou t w arran t or au th o rity  to claim
or to  receive from  com plainants the shares o f th e  
sa id  alien  belligeren t distributees, b u t on th e  con-
tr a r y  aver the said  shares o f such d istributees 
should be paid  and delivered to the defendants.

12. These defendants jo in  in  the p rayer o f the 
com plain an ts and also p ra y  th a t th e shares w hich 
m ay be found to  be due upon d istrib ution  to the 
defendants, B erth a  von  B orow sky, P a u lin e  Losch 
and Louise P a u lin e  S ch u lz m ay be paid  to  these de- 20 
fendants as th eir respective attorneys-in-fact under 
th e said  pow ers o f attorn ey d u ly  executed b y them.

M A R T IN  Y . B E R G E N ,
R U B Y  R. Y A L E ,

S o lic itors for C a rl Goepel, M ax R uckgaber,
Jr., and P a u l R uckgaber, copartners, 

tra d in g  as M essrs. Sch u lz and R uckgaber.

30

40
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A nsw er of E r ich  P . K eppelm ann.

(F ile d  M arch 8 , 1918.)

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een \
-£Q A l f r e d  J. K e p p e l m a n n , et al., I

Trustees, &c., f  On B ill, &c.
Com plainants, ( a  n s wp t * of

an d  [ E rich  P .
I K eppelm ann.

E r i c h  P . K e p p e l m a n n , et als., 1
D efendants, I

The defendant, E rich  P . K eppelm ann, answer* 
20 in g  th e  b ill o f  com plaint, s a y s :

1 . D efen dan t adm its th e  averm ents contained 
in  p aragraph s 1, 2, and 3 o f th e b ill of com plaint.

2. D efendant has no know ledge or inform ation 
sufficient to  form  a belief as to the averm ents con-
tain ed  in  p aragrap h  4 o f th e  b ill o f com plaint.

3. D efendant has no know ledge or inform ation 
of the averm ents contained in  p aragraph  5 o f the 
b ill of com plaint exceptin g in sofar as is set forth  
th e sums advanced to  th is defendant by the testa-

30 to r in  the lifetim e of th e la tter, and as to  such ad -
vancem ent or paym ents th is defendant n either ad -
m its nor denies th eir accuracy, b u t asks th at due 
proof thereto be m ade a t  the tr ia l of th is cause. ’

4. D efen dan t has no know ledge or inform ation 
sufficient to  form  a belief as to the averm ents con-
ta in ed  in  p aragraph  6 o f the b ill o f com plaint.

5. D efen dan t adm its the averm ents contained in 
paragraph s 7, 8 and 9 o f the b ill of com plaint.

40
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A nsw er of E rich  P . Keppehna/nn.

6 . D efen dan t has no know ledge or in form ation  
sufficient to  form  a  belief as to th e averm ents con-
tain ed  in  p aragraph s 1 0 , 1 1  an d  1 2  o f th e  b ill of 
com plaint.

7. D efendant adm its the averm ents contained in  
p aragraph s 13 and 14 o f th e  b ill o f com plaint.

8 . D efen dan t has no know ledge o r in form ation  10 
sufficient to  form  a  belief as to  averm ents con-
tain ed  in  p aragraph s 1 5 ,1 6 ,1 7  and 18 of th e b ill of 
com plaint.

9. T his defendant jo in s in  th e p rayer o f the com -
p lain an ts and for th e determ ination o f th e sev-
eral m atters as p rayed  fo r  in the b ill o f  com plain-
ant.

M A R T IN  V . B E R G E N ,
R U B Y  R. Y A L E , 20

S o licitors for E rich  P . K eppelm ann,
D efendant.

30

40
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. Stipulation,-us to  F acts.

(F ile d  F eb ru a ry  15, 19 19 .)

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D
A P P E A L S .

10

20

The stenographer’s tra n scrip t o f th e testim ony 
tak en  upon th e final h earin g in  th e  C o u rt o f C h an -
cery, in  the above en titled  cause on J u ly  11 , 1918, 
not being accessible, it  is stip u lated  th at the fo llow -
in g  fa cts  in  addition  to  those established b y  the fo r-
m al p leadings, pertin en t to  th e  pending appeal, 

30 w ere established by the evidence then an d  there 
produced.

1 . T h a t distributions to B erth a  von B orow sky, 
P a u lin e  A dolphin e Loseh and L ouise P a u lin e  
Schulz, w ere m ade to M essrs. Schulz & R u ck g a -
ber, composed of the partners, C a rl Groepel, M ax 
R uckgaber, Jr. and P a u l R uckgaber, bankers of 
N ew  Y o rk  C ity , pursuant to  pow ers o f a ttorn ey 
executed b y  said  B erth a  von B orow sky, dated J u ly  
16, 1913, by said  P a u lin e  A dolphine Losch, dated 

40 A u g u st 28, 1913, and b y  said  L ouise P a u lin e  
Schulz, dated A u g u st 5, 1913, a ll p rior to th e ex-

B etw een 
A l f r e d  J. K e p p e l m a n n , et. als., 

Trustees, &c.,
Com plainants,
Respondents,

and

E r i c h  P .  K e p p e l m a n n , e t  a l s . ,

D efendants,
Respondents,

and

A . M i t c h e l l  P a l m e r , as A lien  
P ro p erty  Custodian,

D efendant,
A p p ellan t.

S tip u latio n  as 
to  F acts.
On A p p eal 
from  C ourt 
o f Chancery.
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S tip u la tio n  as to F acts.

is tin g  state  o f w a r between the U n ited  S tates and 
the E m pire o f G erm any, a  tru e  copy o f one o f 
w hich pow ers o f attorney, a ll being in  like la n -
guage, om ittin g th e dates, signatures and certifi-
cates of execution, is  annexed to the b ill o f com -
p la in t as Schedule 3.

2. The said  powers o f attorn ey, and a ll of them, 
w herein and w hereby the defendant Schulz & 
R u ckgab er w ere created  attorn eys in  fad t 
fo r  the distributees, w ere m ade, executed and de-
livered  p rio r to th e d eclaration  o f w a r  between the 
G overnm ent o f the U n ited  States, and the G overn-
m ent o f th e E m pire o f G erm any, and also p rior to 
the d eclaration  of w a r  betw een th e G overnm ent 
o f the U n ited  States and th e  G overnm ent o f the 
E m p ire  o f A u stria-H u n gary. P rio r  to  a sta te  of 
w a r  ex istin g  between th e Governm ent o f the U nited 20 
States and the G overnm ent o f the E m pire o f G er-
m any and th e G overnm ent o f the E m pire of A u s -
tria-H u n gary, respectively, Schulz & R uckgaber, as 
attorn eys in  fa c t  under said  pow ers o f attorney, 
had represented th e distributees in  variou s reor-
ganizations of corporations whose securities w ere 
held b y  said  distributees. S in ce th e d eclaration  
o f w a r  betw een th e  G overnm ent o f th e  U n ited  
S tates and the above nam ed G overnm ents Schulz 
& R u ckgaber have represented th e distributees in 30 
the collection  o f coupons on bonds and dividends 
o f stock, belonging to  and stan din g in  th e  nam es of 
th e  said  distributees, and in  such capacity , as a t-
torneys in  fa c t for the said distributees, h ave m ade 
a ll return s and have accounted to  th e  H onorable 
A . M itchell P alm er, A lien  P ro p erty  Custodian, as 
th e T ra d in g  w ith  the E nem y A ct, approved O cto-
ber 6 , 1917, requires.

¡3. The H onorable A . M itchell P alm er, A lien  
P ro p erty  C ustodian, refused to execute refu n d in g 4 () 
bonds as provided b y  th e  statutes o f the S ta te  o f
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_S tip u h a i i o n  a s  t o , Facts.

N ew  Jersey, as a condition to ta k in g  or receiving 
or holding an y share of the E sta te  devised or b e-
queathed to the persons whom  he has, a fter inves-
tigation , determ ined to be enemies or allies of ene-
m ies w ith in  the m eaning o f the T rad in g  w ith  the 
E nem y A ct.

1 0  4. M essrs. ¡Schulz & R uckgaber, attorneys in
fact, are  w illin g  and a re  prepared to execute and 
deliver such refu n d in g bonds upon an aw ard  to 
them  of the respective shares o f the alien  b e lliger-
ents (or enemies or a llies of enemies) in  the E s -
ta te  of A dolphus K eppelm ann, deceased.

5. A ll  the p artners o f th e  firm  of Schulz & R u ck -
gaber, a ttorn eys in fact, were, a t  the tim e o f the 
execution and d elivery  o f the powers of attorn ey, 
and now are, citizens of th e U nited  S tates o f Amer-

2 0  ica, and were, in  th e lifetim e of th e testator his 
brokers and p rivate  bankers, and w ere know n to be 
such to  th e a lien  belligeren t distributees who' exe-
cuted and delivered th e  said  pow ers o f attorneys. 
T heir on ly in terest in  th e subject m atter o f th e re-
spective pow ers o f attorn ey is as expressed in  those 
instrum ents.

6 . The T rustees h ave taken  on every d istrib u -
tion  of p rin cip al or income, refu n d in g bonds from  
the distributees.

3 0  # E D W A R D  M. & R U N Y O N  C O L IE ,
Solicitors o f C om plainants.

M A R T IN  Y . B E R G E N ,
b y  R u by R. Y a le , 

S o lic itor of E rich  P . K eppelm an, 
C a rl G oepel and others, partners, 
tra d in g  as Schulz & R uckgaber, 
D efendants.

C A R R I C E  & W O R T E N D Y E E ,
40 S o licitors o f D efen d an t A .

M itch ell P alm er, as  A lie n  
P ro p e rty  Custodian.
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O pinion .

Septem ber 24th, 1918.

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een
A l f r e d  J. K e p p e l m a n n , et al., 

T rustees, &c.,

E r i c h  P. K e p p e l m a n n , e t  al.,
D efendants.

and

Com plainants, On B ill, &c. 
Opinion.

10

Mr. E d w a r d  M. & R u n y o n  C o l i e  for th e Execu-

Mr. M a r t i n  V .  B e r g e n  and Mr. R u b y  R .  Y a l e  (o f 
th e P h ilad elp h ia  B a r)  for Sch ulz & Ruck- 
gaber, holders o f the Pow ers o f A ttorn ey.

Mr. C h a r l e s  L. C a r r i c k  and Mr. M a n s f i e l d  F e r -

r y , for th e  A lie n  P ro p erty  Custodian.

L a n e , Y .  C . :

30
T estator, a fte r  d isposing o f a  portion  of his es-

tate, gave a ll the rest and residue to his executors 
in  trust. The trustees w ere directed to divide th e 
estate into parts. U pon m aking the division, the 
trustees w ere directed to p a y  over certa in  shares 
to those who are now  alien  enemies. The d u ty o f  
the trustees w ith  respect to th e  shares o f th e alien  
enemies is m erely to p a y  over. The executors a re  
prepared to m ake the paym ents. T h ey w ere au -
thorized to p a y  over in  kind, and propose to do so. 4 0

tors and Trustees. 20
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The shares are demanded by Sclm lz & Ruckgaber, 
citizens of this country, resident here, by virtue o f 
powers of attorney executed b y  the alien enemy 
beneficiaries prior to  the Avar (w hich powers of a t-
torney give the holders fu ll power to represent the 
alien enemy principals, to receive the shares and 

j q  to execute and deliver proper refunding bonds), 
and by A. M itchell Palm er, A lien  P roperty Custo-
dian, by virtue of authority conferred upon him 
by the act “ A n  act to define, regulate, and punish 
trad in g w ith  the enemy, and for other purposes,^ 
October 6th, 1917, and by proclam ations and or-
ders made, by the President in pursuance of such 
act. H e states th at he has no authority to  execute 
refunding bonds, and, in any event, he declines to 
give them. I  w ill say here th at I Avill not pass 

20 upon the question as to whether, in fact, the A lien  
P roperty Custodian can execute and deliver re-
funding bonds because o f the attitude which he 
has taken, that, under no circum stances, w ill he 
give them. Schulz & Ruckgaber have the authority 
( if  the powers of attorney be valid  and exercisable) 
and are prepared to execute and deliver the refund-
in g bonds. They adm it that, if  the shares are 
turned over to them, they hold them subject to 
the direction of the A lien  P roperty Custodian and 

gQ m ust account to him for them.
M ay the shares be turned over either to Schulz 

& R uckgaber or the A lien  P rop erty Custodian 
w ithout the execution and delivery of refunding 

bonds?
B y  Section 78 o f the Orphans C ourt A ct, 3 C. S. 

of N. J., page 3837, as amended by the law s o f 
1912, chapter 180, every executor or adm inistrator, 
on the paym ent of any legacy or distributive share 
to the person entitled to the same, is directed to

40
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take a refunding bond. The bond is  for th e  benefit 
of any creditor who m ay sue thereon to recover the 
proportionate burden which the moneys paid to 
the distributee ought to bear to pay the debt not-
w ithstanding th at the creditor m ay have been 
barred by a  decree of lim itation. I f  the share is  
paid, in  the first instance, to  a trustee, the execu-
tors are required to take from the trustee a re-
funding bond. The purpose of the amendment of 
1912 w as to perm it a  trustee, to  whom an in itia l 
paym ent had been made by the original executor 
to escape responsibility upon a refunding bond 
given by him by takin g from the ultim ate d istri-
butee a refunding bond running to the original exe-
cutor. So, in the in stan t case, before the execu-
tors could tu rn  over to themselves as trustees they 
m ust have given to  themselves, as executors, re-
funding bonds executed by them as trustees. I f  
they did not do so, they are liable as executors. 
To escape this responsibility, the statute perm its 
them to take refunding bonds executed by the u l-
tim ate distributees to themselves as executors. I t  
seems to me to be c lear th at the executors m ust 
exact, in  order to protect themselves, refunding 
bonds before the shares can be paid over.

The A lien  P rop erty Custodian insists that the 
statute is inapplicable as to  him. H e takes the 
position that the trad in g w ith  the E nem y A ct is a  
w ar m easure; th at the President acts under it  as 
Commander in Chief of the A rm y; that the P resi-
dent’s determ ination th at property is enemy prop-
erty  is final and conclusive, and th at any property 
in which the P resident has determ ined th at there 
is an enemy interest m ust be forthw ith paid over to 
the A lien  P roperty Custodian; th at the executors, 
in the instant case, are required to  pay over the
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shares to him w ithout exacting refunding bonds* 
W ithout assum ing to intim ate an opinion as to the 
constitutionality of any legislation w hich w ould  
bear the construction contended for b y  the A lien  
Property Custodian I  think a consideration of the 
act and the proclam ations and orders issued under

1 0  i t  w ill demonstrate th at no such construction is 
possible. The act does not purport to require the 
turning over of property in  which there is an enemy 
interest. Section 7c provides “ that any money or 
other property owing or b elon gin g ‘to or held for, 
by, on account of, or on behalf of, or for the bennefit 
o f any enemy or a lly  of enemy not holding a  license 
granted by the P resident hereunder, which the 
P resident after investigation shall determ ine is so 
ow ing or so belongs or is so held, shall be conveyed,

2 0  transferred, assigned, delivered or paid over to the 
alien property custodian.” The E xecutive order 
of F eb ru ary  26th, 1918, provides, inter a l ia : “ Sec. 
2 (a) A  demand for the conveyance transfer, as-
signment, delivery, and paym ent of the money or 
other property, unless expressly qualified or 
lim ited, shall be deemed to include every right, 
title, interest and estate of the enemy in and to the 
money or other property demanded, as w ell as 
every power and authority of the enemy there-

30 over.”
The act deals w ith  property o f alien enemies and 

the interest of alien enemies in  property, not w ith  
property in  which  alien enemies have an interest 
and the authority of the A lien  P roperty Custodian 
is over the property of, and interests of alien en-
emies in  property, not in  property in  which  alien 
enemies have an interest. In  the case at bar, the 
righ t of the alien enemies in the shares in question 
is to receive those shares from  the trustees upon

40
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the perform ance by them of a condition, to  w it, the 
giving of refunding bonds. The alien enemies have 
beneficial but not legal rights in the shares. To 
those beneficial interests the A lien  P roperty C us-
todian succeeds, but he cannot convert the benefi-
c ia l interests into legal estates and reduce the 
shares to his possession u n til th e conditions, w hich TO 
the alien enemies m ust have perform ed, are per-
formed, and until the trustees and the creditors of 
the estate are fu lly  protected. The provisions of 
sec. 7, subdivision e, of the T rading w ith  the Enem y 
A ct, does not protect the trustees or the creditors 
of the estate. The right of the trustees is not in 
the property so th at upon turn in g over the prop-
erty  they may resort to the remedies provided for 
in  section 9. I t  is a  right to have created a, per-
sonal liab ility  of the distributees, upon w hich 2 0  

creditors m ay sue. N o acquittance or discharge by 
the A lien  P roperty Custodian could acquit or dis-
charge them of their duty tow ard creditors. I ts  
utterm ost effect w ould be to  acquit and discharge as 
against those who had rights in the property it -
self. A ssum ing th at the acquittance o f the A lien  
P roperty Custodian w ould operate to release the 
executors from a ll lia b ility  so th at su it m ight not 
be brought against them by creditors of the estate, 
then the rights of creditors of the estate w ould be 30 
taken aw ay, w ithout compensation, and no sub-
stitu te w ould be provided. I  had alw ays sup-
posed that the constitutional interdiction against 
the tak in g  of private property for public purposes 
w ithout compensation or the providing of a method 
of compensation is as effective in tim e of w ar as in 
tim e of peace and th at the government m ay not 
take private property for w ar purposes w ithout 
compensation, or w ithout providing a  means by

40
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which compensation m ay be m ade as in  cases of 
em inent domain. In  considering the E nglish  prac-
tice  it is wise to keep in  m ind th at the power of 
the E nglish parliam ent is  unlim ited whereas th at 
of the A m erican Congress is circum scribed by a  
w ritten  constitution. I  had never supposed th a t 

yO the authority of th e President as Commander in 
C hief of the A rm y “ tor commandeer’ ( if  by th at 
term  is m eant the taking of property w ithout first 
having made compensation or providing a  method 
o f com pensation) extended or could be extended by 
Congressional action o r  otherwise over the civ ilian  
population w ithout the field of m ilitary  operation,

I express no opinion, because not necessary, as 
to  the power of Congress to deprive citizens of th e  
U nited States of their ordinary legal remedies 

2 0  against alien property or w ith  respect to  their in -
terests in alien property, or whether the provisions 
of section 9 give such an adequate remedy as to  
constitute due process of law. W hether certain  
property is or is not enemy property and the de-
term ination of rights and interests in  property is 
usually a question to be determined by ju d icia l au-
th o rity ; whether Congress can, because of a  state 
of w ar, confer upon the President authority to de-
term ine as against the rights of citizens of this 

o q . country w hat is and w hat is not enemy property 
w ithout the declaration of m artial law  is a ques-
tion  upon which no opinion ought to be expressed 
u n til the point is  squarely raised.

There is a  very clear distinction between the 
power to determine w hat is or is not an essential 
w ar industry and w h at is or is not enemy prop-
erty. T h at Congress assumed th at it  w ould be 
necessary to invoke the aid of the courts, in reach-
in g enemy property and th at the determ ination of

40
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the question as to w h at is or is not alien property 
m ay be a m atter to be settled by the ju d icia l t r i-
bunals is, I  think, indicated by the provisions of 
section 17  of the A c t by which fu ll power and au -
th o rity  is given to the Federal Courts to make such 
orders or decrees as m ay be necessary to enforce 
the provisions o f the act. 10

A  different question w ould arise if  the U nited 
States w as the ultim ate distributee, which w ould  
be the case i f  the government, as it might, have 
(treaty rights not being considered) had confis-
cated the property of alien enemies. W hether or 
not refunding bonds, in  such instance, would be 
required is a question upon which I express no 
opinion. The government, however, has not con-
fiscated the property. I t  has provided for the ap-
pointm ent o f a custodian (m aking him a  common )  
law  trustee) expressly reserving to itse lf the right 
to determine, a t some future time, w h at shall u l-
tim ately  be done w ith  the property taken into his 
possession. I t  m ay be turned back to the alien 
enemies', in  which event we w ould have a  situation 
where the alien enemies w ould have received their 
distributive shares and, because o f the existence 
of war, have been absolved of the necessity of g iv-
ing the refunding bonds required by our statute to 
protect creditors. o q

M y construction of the provisions of the statute 
and the orders of the President applicable to the 
facts in  the case at bar leads me to the conclusion 
th at neither Congress or the President intended to 
confer upon the alien enemy custodian any higher 
power over the shares held by the trustees than the 
alien enemies themselves would have if  a state of 
w ar did not exist.
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I  am of the opinion th at the shares cannot be 
turned over to the A lien  P roperty Custodian w ith -
out the execution and delivery of refunding bonds.

A re  the powers held by the attorneys in  fact 
va lid  and exercisable?

I  th in k  it  m ust be considered as settled by judi- 
1 0  cial dicta that, under the common law  powers of a t-

torney for the collection of moneys executed prior 
to the existence of a, state of war, continue to be 
valid  notw ithstanding the state of w ar and that 
they m ay be exercised. United States vs. Gross* 
m ayer, 9 W all, 72, 19 L. Ed., 627; M ontgom ery vs. 
U nited States, 15 W all., 395, 21 L. Ed., 97; New 
Y o rk  L ife  Insur. Co. vs. D avis, 95.U. S., 425, 24 L. 
Ed., 453, W illiam s vs. Paine, 169 U .-S ., 55, 42 L. 
Ed., 659. I f  there is anything inconsistent to be 

2 0  gathered from  any language used in M utual B en-
efit L ife  Insurance Co. vs. H illyard , 37 N. J. L., 
444, it  m ust be considered to have been overruled 
by the la ter federal cases. The E nglish  Court of 
Appeals, in  Chancery, has held in the case of Ting- 
ley  vs. M uller, V ol. 2, Chancery 1917, page 144, 
th at a power executed before the w ar authorizing 
an agent to  sell lands remained valid  and m ight 
be exercised after the outbreak of the w ar, a l-
though the principal became an alien enemy. In  

30 th at case, the power w as made irrevocable, for a 
period o f tw elve months. I t  w ould seem clear, from 
a consideration of the cases above referred to, that 
there is no ru le of public policy which is offended 
by recognizing the va lid ity  of such powers and 
the righ t o f the attorneys in fact to act under 
them.

A re  the powers rendered in valid  by our T rading 
w ith  the Enem y A ct?  The Suprem e C ourt of the 
U nited States in the cases above referred to has

40
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held that, notw ithstanding the broad language of 
the non-intercourse act in  effect during the c iv il 
w ar, powers authorizing the perform ance of acts 
of greater extent than authorized by those under 
discussion m ight properly be exercised during w ar.
The T rading w ith  the Enem y A c t forbids, sec. 3, 
“ A n y  person * * * to trade, or attem pt to ^0
trade, either directly  or indirectly, w ith, to?, or 
from, or for, o r on account of, or on behalf of, or 
for the benefit of any person, w ith  knowledge or 
reasonable cause to  believe that such other person 
is an enemy or a lly  o f enemy, or is conducting or 
takin g p art in  such trade * * The words
“ To trade”  are defined in the act, am ong other 
things, to include, “a. P ay, satisfy, compromise, 
or give security for the paym ent or satisfaction  of 
any debt or obligation.” “d. B u y  or sell, loan or 20 
extend credit, trade in, deal w ith, exchange, tran s-
mit, transfer, assign, or otherwise dispose of, or 
receive any form  of property.”  N otw ithstanding 
that the w ord “ trade” has been defined to include 
the paym ent of a debt and the receipt of property, 
before the perform ance of the act becomes illegal, 
it  m ust be on behalf of, or for the benefit of the 
alien enemy. The case in the E nglish  C ourt of 
Appeals, Chancery D ivision, therefore becomes a 
direct authority. T h at court held, four judges to 30 
one, that a paym ent to the holder of a  power of a 
consideration and the conveyance of real property 
by the holder of a power in pursuance thereof, w as 
not w ithin  the language of th eir T rading with the 
Enem y A c t and royal proclam ations, forbidding the 
paym ent of money to or for the benefit of an 
enemy. I t  m ay be argued w ith  great force th at 
our T radin g w ith the Enem y A c t w as not intended 
to  be any broader than  the E nglish A ct.

40



44
Opinion.

F o r reasons hereafter noted it w ill he unneces-
sary for me a t this tim e to determine whether, 
w ithout a license from  the President, the holders 
o f the powers m ay receive the shares in question. 
I t  w ill he observed that, in  the one case in the 
Supreme Court of the United States ( W illiam s vs. 

10  Paine) in which powers (sim ilar or broader than 
those at bar) have been held, valid, the question 
arose after the w ar and the facts showed ratifica-
tion by the principal of acts which resulted in an 
estoppel. The C ourt stated the rule, Mr. Justice 
Peckham , page 73 : “ W here it  is obviously and
p lain ly  against the interests of the principal that 
the agency should continue, or where its continu-
ance w ould impose some new obligation or burden, 
the assent of the principal to the continuance of 

2 0  the agency after the w ar broke out w ill not be pre-
sumed, but m ust be proved, either by his subse-
quent ratification or in some other manner. And, 
on the other hand, where it is the m anifest interest 
of the principal th at the agency, constituted before 
the war, should continue, the assent of the prin-
cipal w ill be presumed. Or, if  the agent continues 
to act as such, and his so acting is subsequently 
ratified by the principal, then the acts are ju st as 
valid  and binding on the principal as if  no w ar 

30 had intervened.” In  a  case determined during the 
pendency of w ar, where intercourse w ith  the prin-
cip al is forbidden, the C ourt m ust go to the length 
o f holding th at the presum ption referred to by the 
Suprem e C ourt is irrebuttable. I t  m ay be th at the 
C ourt would go to th at length or rather w ould hold 
that, where it appears th at the exercise of the 
power would be for the benefit of the alien enemy 
in a tim e of peace, he is stopped from asserting a 
revocation of the power because of an irrebuttable
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presumption, that, i f  he revokes, it  is because of 
the w ar and for the purpose of doing a  detrim ent 
to this country which w ill not be tolerated where 
property rights in this country are the means em-
ployed to do the detriment.

B u t it seems to me that it  is p la in ly  against 
the interests of the principals th at the agency in ^ 0  
the instant case, so fa r  as g iv in g refunding bonds 
is concerned, should continue. Its  exercise w ould 
impose a new obligation or burden upon the prin -
cipals. The exercise o f the power requires the g iv-
ing o f refunding bonds. These bonds are personal 
obligations of the principals w hich m ay be sued 
upon in any jurisdiction. In return for the giving 
of these refunding bonds, for which in tim e of 
peace, the principals w ould receive shares, they now 
get nothing. The shares go to the A lien  P rop erty ,,a  
C ustodian and w hat w ill finally be done w ith  them 
is a m atter for Congress to  determine. M any con-
tingencies m ay arise which would cause the alien 
enemies to  elect, rather than to  give the refunding 
bonds, to disclaim  any interest in  the shares.

I cannot, therefore, presume th at the principals 
desire th at the agency, so far  as the power to give 
refunding bonds is concerned, should continue.

It  is no answ er to  say th at the alien  enemies 
have been made parties to this su it and have been .„v 
served by publication and by m ailing under a  li- 
cense of the W ar Trade B ureau and th at they have 
interposed no defense to this action. N either the 
bill nor the notice of publication sent to the enemy 
aliens set forth the situation  in sufficient detail 
to call upon them to express an election as to 
whether the powers should continue to be exer-
cisable or not.
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N or is it  certain that i f  the alien enemies had 
desired to express an election they would have been 
able to com m unicate their election owing to the 
exigency of war.

Under the T rading w ith  the Enem y A ct, it  is 
expressly provided, section 7, subdivision b, that 

1 0  an alien enemy m ay defend by counsel any suit 
in  equity or action a t law  w hich m ay be brought 
against him.

Steps should be at once taken by the holders of 
the power to ascertain the desire o f  the alien 
enemies as to whether or not the holders of the 
powers of attorney should execute refunding bonds 
on their behalf.

The foregoing disposes of the case a t the present 
time. I f  it  appears th at the alien enemies desire 

2 0  th at the powers of attorney should be executed, it 
w ill remain to be determined, whether, assuming 
th at the receipt of the shares by the holders of the 
powers is not forbidden by the T rading w ith the 
Enem y A c t (which is not decided) the Court w ill, 
in  disregard o f the desire of the A lien  Property 
Custodian, direct the shares to  be paid over to  the 
holders of the powers. In  this connection it  must 
be kept in mind that the holders of the powers take 
the shares for the imm ediate benefit of the alien 

30 property custodian. H e is entitled to them im -
m ediately upon receipt o f them by the holders of 
the power. O rdinarily, the C ourt w ould not, 
again st the express desire of the principal, direct 
property to be transm itted to an agent. There m ay 
be exceptions to this rule. I f  it  appeared that, for 
the protection of the trustees, it w as necessary that 
they should get rid  of these shares and the respon-
sib ility  for them, and th at the person who w as en-
titled  to their immediate custody could not receive 

4 0  them directly, as I  have already held he cannot, 
but m ight receive them through the interm ediary
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o f an agent, and that he refused to perm it th at 
agent to act, an interesting situation w ould arise.

M y conclusion is that the shares cannot be paid 
over to the A lien  P rop erty Custodian nor, a t the 
present time, to the holders of the powers, and I  
w ill advise a decree that the shares be held u n til 
there is a change in the situation. I  w ill perm it 10  
testim ony to be taken to show the present desire 
o f the alien enemies as to  the present exercise of 
the powers.

So fa r  as the powers authorize the holders to ap-
pear for the principals and represent the princi-
pals in the pending proceedings, they are valid  and 
exercisable. I t  is clearly  to the interests of the 
alien enemies th at they be represented at the pass-
ing o f these accounts and the distribution of the 
estate. The alien enemies are, therefore, in th is 20 
cause, not only by virtue of being brought in by 
publication  but by virtue of their representation 
by their attorneys in fact so fa r  as to bind them 
as to  proceedings on the accounting and distribu-
tion, as w ell as by th eir representation by the A lien  
P rop erty Custodian. The intim ation by the repre-
sentative of the A lien  Property Custodian (Mr. 
F erry ) th at the holders of the powers by m aking 
demand for the property and appearing in court 
have subjected themselves to the penalties provid- gQ 
ed for by the act is, I think, w holly w ithout merit.

The English C ourt of Appeals, in  Chancery, in  
T ingley vs. M uller, supra, indicated th at a proper 
w ay out of the difficulty, if  a difficulty existed,* in 
th at case w ould be fo r  the body equivalent to our 
W ar Trade Board to issue a license to the holders 
o f the powers under which they m ight receive the 
moneys and upon receipt transm it them to the A lien  
P rop erty Custodian. A  sim ilar course m ay be pur-
sued in. this case and a ll difficulty w ill disappear,
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IN ' C H A N C E R Y  O F  N E W  J E R S E Y .

10

B etw een
A l f r e d  J .  K e p p e l m a n n , et a l . ,  

Trustees, &c.,

E r i c h  P .  K e p p e l m a n n , e t  a l . ,

D efendants.

and

Com plainants,
On B ill, &c.

Supplem ental

Opinion.

Mr. E d w a r d  M. & R u n y o n  C o l i e  for the executors 
and trustees.

Mr. M a r t i n  V .  B e r g e n  a n d  Mr. R u b y  R .  Y a l e

R uckgaber, holders of the P ow ers o f A tto rn ey. 
Mr. C h a r l e s  L .  C a r r i c k  and Mr. M a n s f i e l d  

F e r r y , for the A lien  P ro p erty  Custodian.

L a n e , V .  C .

I t  is suggested in  the b rief o f counsel for the 
A lie n  P ro p erty  C ustod ian  th at one of the purposes 
o f th e T ra d in g  w ith  the E nem y A ct, and the ap- 

30 pointm ent o f the A lie n  P ro p erty  Custodian, w as to  
create a fund w hich m ight be used for the benefit 
o f the U n ited  S tates and th a t th e  effect o f a  de-
cision, such as' I  have rendered, w ould  be to defeat 
th at purpose. In  the in stan t case there can be no 
d ifficu lty  w ith  respect to this. The trustees m ay 
be directed to  convert th e shares and invest th e 
proceeds in  such securities as under th e a ct the 
A lie n  P ro p erty  C ustodian  has power to d irect th eir 
investm ent in. In  other words, th e trustees m ay

20 (O f The P h ilad elp h ia  B a r)  for Schulz &
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be directed to  do w ith  th e  shares w h atever th e  A lie n  
P rop erty  C ustodian  can le g a lly  do w ith  them . A n d  
the tru stees w ill, o f course, be so directed upon ap -
p licatio n  of the A lie n  P ro p erty  Custodian. W h a t-
ever m oneys have been p aid  into  C o u rt have been 
d irected  by the order o f the C ourt to  be invested in 
L ib e rty  Bonds. 20

(F iled , Dec. 7, 1918.)

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een
A l f r e d  J. K e p p e l m a n n , et al., 

Trustees, &e.,
Com plainants,

and

E r i c h  P . K e p p e l m a n n , e t  a l s . ,

D efendants.

The defendant, A . M itchell P alm er, as A lien  
P ro p erty  Custodian, hereby appeals from  so m uch ^  
of the decree m ade in  th e above en titled  cause on 
the 15 th  day of Novem ber, 1918, as adjudges th a t 
said  defendant, a s  A lien  P ro p erty  Custodian, is not 
en titled  to receive from  th e com plainants the shares 
w hich  in  the proposed d istrib ution  o r  d istrib ution s 
of the assets of the estate  in  the hands o f  th e com -
p lain an ts as trustees, w ould go to  P a u lin e  Adol- 
phine Losch, B erth a  von B o ro w sk y  and Louise 
P a u lin e  Schulz, under the la st w ill  an d  testam ent

20
On B ill, jkc.
N otice of 

A ppeal.
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of Adolphus Keppelm ann, deceased, except upon 
executing and delivering upon such distribution or 
distributions, the refunding bonds required by the 
statutes of this State, and th at the com plainants, 
as trustees, cannot pay over to him  the shares to 
which the said Pauline Adolphine Loseh, B erth a 

IQ  von Borow sky and Louise P au lin e Schulz, would 
be respectively entitled under the last w ill and tes-
tam ent o f Adolphus Keppelm ann, deceased, on a 
distribution or distributions o f the estate in the 
hands of the trustees, without the execution and 
delivery by said defendant of such refunding 
bonds, to  the Court of E rrors and A ppeals in the 
la st resort in a ll causes.

This defendant also appeals from  so much of 
said decree as adjudges th at the defendants C arl 

20 Goepel, M ax Ruckgaber, Jr. and P au l Ruckgaber, 
partners constituting the firm of Schulz & R uck-
gaber, holders of powers* of attorney from  the said 
Pauline Adolphine Loseh, B erth a von Borow sky 
and Louise P au lin e Schulz, respectively, upon re-
ceiving an authorization from their principals to 
execute and deliver refunding bonds, shall be en-
titled  to have and receive the respective shares of 
their principals, to the C ourt of E rrors and A p -
peals in  the last resort in  a ll causes.

3 0  This defendant also appeals from so much of 
said decree as appoints A lfred  J. Keppelm ann and 
E dw ard  M. C olie trustees, to receive and hold u n til 
the further order or decree of said  Court, such 
assets of the estate of Adolphus Keppelm ann, which 
upon a distribution or distributions under the 
term s o f said last w ill and testam ent of Adolphus 
K eppelm ann would go to  the said P au lin e A d ol-
phine Loseh, B erth a von Borow sky and Louise 
Paulin e Schulz, respectively, and requiring that

40
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they pay into said Court any money which on said 
distribution or distributions w ould go to the said 
beneficiaries respectively, and requiring them to 
deposit in  said C ourt a ll income received by them 
as trustees on such security so deposited, as in  
said decree provided to  the C ourt of E rrors and 
A ppeals in the last resort in  a ll causes. i q

Dated, December 4, 1918.

C A R R IC K  & W O R T E N D Y K E , 
Solicitors of D efendant A . M itchell Palm er, 

as A lien  P roperty Custodian. 
C H A R L E S  L. C A R R IC K , 

O f Counsel.

I  conceive there is good cause for appeal in  the 
above stated cause. 20

C H A R L E S  L. C A R R IC K ,
O f counsel w ith  A . M itchell Palm er,

as A lien  P rop erty Custodian.

A  True Copy 
R o b e r t  H .  M c A d a m s , 

Clerk.

30
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• • N E W  J E R S E Y  CO U R T O F E R R O R S  A N D
A P P E A L S .

Betw een
A l f r e d  J .  K e p p e l m a n n , e t  a l s . ,  

Trustees, &c.,

To the Honorable the C ourt of E rrors & A ppeals 
in  the last resort in  a ll ca u se s:

The petitioner, A . M itchell Palm er, as A lien  
P roperty Custodian, the appellant in  the above 
stated cause, finds him self aggrieved by a final de-
cree made in the C ourt of Chancery by his H onor 
E dw in  Robert W alker, Chancellor of the State of 
N ew  Jersey, bearing date the 15th  d ay of Novem -
ber, 1918, in  a  cause wherein the said A lfred  J. 
Keppelm ann and Edw ard M. Colie, Trustees under 
the last w ill and testam ent of Adolphus K eppel-
mann, deceased, w ere com plainants, and E rich  P. 
Keppelm ann, P au lin e Adolphine Losch, B erth a

Com plainants,
Respondents,

and P etition  of 
Appeal.

E r i c h  P . K e p p e l m a n n , e t  a l s . , On A ppeal 
From  Court

Defendants,
Respondents,

of Chancery.
and

A . M i t c h e l l  P a l m e r , as A lien  
P rop erty  Custodian,

Defendant,
A ppellant.
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von Borow sky, Louise Pauline Schulz, A m alie Caro-
line Lorenz, Caroline Em ma Veesenm eyer, Hilda- 
garde Lorenz, P a u l Veesenm eyer; C arl Goepel,
M ax Buckgaber, Jr. and P a u l Ruckgaber, partners 
constituting the firm of Schulz & Ruckgaber, and 
A . M itchell Palm er, as A lien  P rop erty Custodian, 
were defendants, in  this respect: That the said  i q

decree adjudges th at said defendant A . M itchell 
Palm er, as A lien  P roperty Custodian, is not en-
titled  to receive from  the com plainants the shares 
which in the proposed distribution or distributions 
of the assets of the estate in the hands of the com-
plainants as trustees, would go to P au lin e A d ol-
phine Losch, B erth a von B orow sky and Louise 
P au lin e  Schulz, under the last w ill and testam ent 
of Adolphus Keppelm ann, deceased, except upon 
executing and delivering upon such distribution or 2 0  

distributions, the refunding bonds required by the 
statutes of th is State, and that the com plainants, 
as trustees, cannot p ay over to him the shares to 
which the said P au lin e  Adolphine Losch, Bertha 
von B orow sky and Louise P auline Schulz would be 
respectively entitled under the last w ill and testa-
ment o f Adolphus Keppelm ann, deceased, on a  dis-
tribution or distributions of the estate in the hands 
of the trustees, w ithout the execution and delivery 
by said defendant A. M itchell Palm er, as A lien  j j q  
P roperty Custodian, of such refunding bonds ; and 
also from so much of said decree as adjudges that 
the defendants C arl Goepel, M ax Ruckgaber, Jr. 
and P a u l Ruckgaber, partners constituting the firm 
of Schulz & Ruckgaber, holders o f powers of a t-
torney from the said Pauline Adolphine Losch, 
B erth a von B orow sky and Louise P au lin e Schulz, 
respectively, upon receiving an authorization from  
their principals to execute and deliver refunding

40
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bonds, shall be entitled to have and receive the 
respective shares of their p rin c ip a ls; and also from  
so much of said decree as appoints A lfred  J. Kep» 
pelm ann and E dw in M. Colie, trustees, to receive 
and hold u n til the further order or decree of said 
court, such assets of the estate o f Adolphus Kep- 

10 pelmann, which upon a distribution or distribu-
tions under the term s of said la st w ill and testa-
ment of Adolphus Keppelm ann w ould go to the 
said Paulin e Adolphine Losch, B erth a von Borow -
sky and Louise Pauline Schulz, respectively, and 
requiring th at they pay into said court any money 
which on said distribution or distributions w ould 
go to the said beneficiaries, respectively, and re-
quiring them to deposit in said court a ll income 
received by them as trustees on such security so 

2 0  deposited, as in said decree provided.
A n d your petitioner hum bly appeals from those 

portions of the decree of the Chancellor which ad-
judge as aforesaid, upon the ground th at the same 
are erroneous, for th at said decree should have ad-
judged th at said defendant A . M itchell Palm er, as 
A lien  P roperty Custodian w as entitled to  receive 
the sharesi aforesaid of the said  Paulin e A d o l-
phine Losch, B erth a von B orow sky and Louise 
P au lin e  Schulz, w ithout requiring the execution 

30 and delivery of refunding bonds as a fo resaid ; and 
for th at said decree should have adjudged that the 
defendants C arl Goepel, M ax Ruckgaber, Jr. and 
P au l Ruckgaber, partners constituting the firm of 
Schulz & Ruckgaber, were not entitled to receive 
the respective shares aforesaid of their p rin cip a ls; 
and for that also the said decree should not have 
appointed trustees to  receive and hold the shares 
aforesaid of the said P auline Adolphine Losch, 
B erth a von B orow sky and Louise P au lin e Schulz,

40
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respectively, nor should said decree have adjudged 
th at said trustee p ay into court any money which 
on distribution should go to the said  beneficiaries 
respectively.

Y o u r petitioner therefore prays th at the said 
decree of the Chancellor m ay be, in  the particu lars 
aforesaid, reversed, set aside and for nothing 
holden, and th at your petitioner m ay have such re-
lie f in the premises as to  this H onorable court shall 
seem meet.

O A R B IO K  & W O R T E N D Y K E , 
Solicitors for A ppellant. 

C H A R L E S  L. O A R R IC K , 
O f Counsel w ith  A ppellant.

20

30
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Y E W  J E R S E Y  CÒtJRY O P E R R O R S  A N D

The answer of the Respondents, A lfre d  J. Kep- 
pelm ann and E dw ard  M,. Colie, Trustees under the 
last w ill and testam ent of Adolphus Keppelm ann, 

deceased.
These respondents, not acknow ledging all or any 

of the m atters which in the said petition  of appeal 
are contained to he true, for answer thereto, never-
theless, say and adm it, th at a decree was, on the 
fifteenth day of November la st past, m ade and en-
tered in the C ourt of Chancery, in  the cause for 
th at purpose mentioned in  the said petition, as is 
therein stated; but as to the substance and form  
thereof, these respondents- p ray to refer thereto

A P P E A L S .

10

20

Betw een
A l f r e d  J. K e p p e l m a n n , e t  a l s . ,  

T r u s t e e s ,  & c .,

Com plainants,
Respondents,

E r i c h  P . K e p p e l m a n n ,  e t  a l s . ,

and

D efendants, On A ppeal 
Respondents, Prom  Court

o f Chancery.

A n sw er to 
P etition  of 
A ppeal.

A . M i t c h e l l  P a l m e r , as A lien  
P rop erty Custodian,

Defendant,
A ppellant.
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Answ ers to Petition  of Appeal.

when the same shall he produced. A n d these re-
spondents are advised and believe, th at the said 
decree is agreeable to  equity, and they p ray th at 
the same m ay be affirmed, w ith  costs to be adjudged 
to these respondents.

E D W A R D  M. & R U N Y O N  C O L IE ,
Solicitors for and of counsel w ith 10  

the respondents,“ A lfre d  J. Kep- 
plem ann and E dw ard M. Oolie, 
Trustees under the last w ill and 
testam ent of Adolphus Keppel-

mairn, deceased.

N E W  J E R S E Y  C O U R T O F E R R O R S  A N D  
A P P E A L S .

Between
A l f r e d  J .  K e p p e l m a n n , e t  a l s . ,  

T r u s t e e s ,  & c .,

Com plainants,
Respondents,

and

E r i c h  P. K e p p e l m a n n , e t  a l s . ,

Defendants,
Respondents,

and

A. M i t c h e l l  P a l m e r , as A lien  
P rop erty Custodian,

Defendant,
A ppellant.

The answ er of E rich  P. Keppelm ann and C arl 
Goepel, M ax Ruckgaber, J r., and P a u l Ruckgaber, 40 
partners trad in g as Schulz & Ruckgaber.

A nsw er to 
P etition  of 
Appeal. 30



58
Answers to P etitum  of Appeal.

These respondents, not acknow ledging a ll or any 
of the m atters which in  the said  petition of appeal 
are contained to be true, for answer thereto, never-
theless, say and admit, th at a decree was, on the 
fifteenth day of Novem ber last past, m ade and en-
tered in the C ourt of Chancery, in  the cause Tor 

10  th at purpose mentioned in the said petition, as is 
therein stated; but as to the substance and form  
thereof, these respondents p ray  to refer thereto 
when the same shall be produced. A n d these re-
spondents are advised and believe, that the said 
decree is  agreeable to  equity, and they p ray that 
the same m ay be affirmed, w ith  costs to be adjudged 
to  these respondents.

M A R T IN  V. B E R G E N ,
2 0  Solicitor and of counsel w ith

respondents, E rich  P. Keppel- 
mann, and C arl Goepel and 
others, partners tradin g as 

Schulz & Ruckgaber.

30

2 7 8 3 7 -

40
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Decree.

(F iled  Kov. 16, 1918.)

I K  C IIA K Q E R Y  O F  K E W  J E R S E Y .

E r i c h  P. K e p p e l m a n n  e t  a l s . ,

Defendants.

Between
A l f r e d  J. K e p p e l m a n n  e t  a l ,

trustees &c.,

Com plainants,

and

On B ill, (&c. 

D E C R E E .

10

This cause coming on to  be heard before the 
C ourt upon the B ill  and the A nsw er o f A . M itchell 20 
Palm er, A lien  P rop erty  Custodian, and the A n -
sw er of C arl Goepel, M ax Ruekgaber, Jr., and 
P a u l Ruekgaber, partners constituting the firm of 
Schulz & Ruekgaber, holders of powers of attorney 
of the defendants, P au lin e Adolphine Losch, B e r-
tha yon Borow sky, and Louise P au lin e  Schulz, and 
the A nsw er of E rich  P. Keppelm ann (the B ill  
having been heretofore taken as confessed against 
the defendants, Pauline Adolphine Losch, B erth a  
von Borow sky, Louise Paulin e Schulz, A m alie 30 
Caroline Lorenz, Caroline Emma Veesenmeyer, 
H ildegarde Lorenz and P au l Veesenm eyer) in the 
presence of E dw ard  M. & Runyon Colie, Solicitors 
for and of counsel w ith  the com plainants, and 
M artin V. Bergen, Solicitor for and of counsel 
w ith  the said defendants, C arl Goepel, M ax Ruck- 
gaber, J r . and P a u l Ruekgaber, partners constitut-
ing the firm of Schulz & Ruekgaber, and E rich  P. 
Keppelm ann, and C arrick  & W ortendyke, Solicit-

40
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D ecree.

ors for and of Counsel w ith  A . M itchell P alm er, 
A lie n  P ro p e rty  Custodian, and th e  p leadings and 
proofs havin g been read, and th e argum ents of 
counsel heard, and the C ou rt havin g d u ly  con-
sidered the same, and i t  appearin g to the C ourt 
th a t th e com plainants are prepared to m ake and 

10 are about to  m ake d istribution, in  w hole or in  larg e  
p art, or the E sta te  in  th e ir  hands as Trustees, 
p a rtly  in  m oney and p a rtly  b y  m akin g a  ph ysical 
division o f the assets o f th e E sta te  in  th eir hands 
p ursu an t to  th e pow er given them  in  and by the 
la s t  w ill and testam ent o f A dolphus K eppelm ann, 
deceased, and th a t th ey are en titled  to the a id  and 
directions o f th is C o u rt as to  the m atters and 
things h erein after set fo rth ;

A n d  it  ap pearin g to  the C ourt th at the several 
20 “ Inheritance A cco u n ts”  referred  to in paragraph  

1? o i Section  S ix th  of the la st w ill and testam ent 
o f said  A dolphus K eppelm ann, deceased, should 
be charged and credited w ith  interest, a t  the rate  
o f 4 %  per annum , on the item s in said “ Inheritance 
A cco u n ts”  on which th e testator, in  his lifetim e, 
so charged o r credited such in terest respectively, 
from  the date to  w hich the said  testa to r had' so 
charged and credited  in terest thereon in his life -
tim e, up to  th e 4th d a y  of F eb ru ary, 1913, the 

3 0  date of the death of the testa to r; and th a t the 
am ounts of the said respective “ In heritan ce A c -
counts” so determ ined, w ere on the 4 th  d ay o f 
F eb ru ary, 1913, as fo llo w s:

C arolin e Em m a Veesenm eyer (in clu d in g  there-
in, as d irected by p aragrap h  1  o f Section  S ixth  of 
said  last w ill and testam ent of A dolphus K ep p el-
m ann, deceased, the am ount due from  her husband, 
P rofessor P a u l Veesenm eyer, to the testator, as 
the sam e appeared on the testa to r’s books o f ac-

40
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D e c r e e :

count in  the testa to r’s L oan  A c c o u n t: against; him, 
on w hich  said  L oan  A cco u n t on the 1 testa to r’s 
books w as charged in terest at th e  ra te  of 4 %  per 
annum ) th e sum  o f F if t y  thousand one hundred 
and eighteen d ollars and forty-seven cents' ($50,- 
118 .4 7 )— A lfre d  J u liu s  K eppelm ann the sum of 
E leven  thousand five hundred and tw enty-nine dol- 1 0  

la rs  and fourteen cents ($ 11,52 9 .14 )— B erth a  von 
B orow sk y  the sum  o f T h irty  thousand eight hun-
dred  and fifty-eight d ollars sand tw enty-nine cents 
($30,858.29)—  L ouise P au lin e  Sch u lz the sum  of 
Tw enty-four thousand seven hundred an d  eig h ty  
do llars and seventy-eight cents ($24,780.78) —  
E rich  P a u l K eppelm ann the sum  o f F ifteen  th ou -
sand tw o  hundred and sixteen d o llars and eighty- 
one cents ($ 15,216 .8 1)— P a u lin e  A dolphine Losch 
th e sum  of Tw enty-five thousand three hundred 20 
and th ir ty  d o llars and eighteen cents ($25,330.18) 
A m alie  C aroline Lorenz th e sum of N in e thousand 
fou r hundred and fifty-one d ollars and sixty-eight 
cents ($9,451.68); and th at in  a ll  o f the testa to r’s 
dealings w ith  his aforesaid  children, in  re lation  
t o ’ th eir respective “ In h eritan ce A cco u n ts”  on th e 
item s as to  w hich  in terest w as credited or charged 
the rate  w as a t 4%  per annum , and the C ourt being 
o f the opinion th a t 4%  per annum  is a fa ir  and 
equitable ra te  o f  in terest to  a llo w  each of th e 30 
a foresaid  children of the testator, on the sum th a t 
the “ In h eritan ce A cco u n t”  of C arolin e E m m a 
Veesenm eyer, as aforesaid, exceeds th eir aforesaid  
respective “ In h eritan ce A cco u n ts;”  and the C o u rt 
being of the opinion th a t the afo resaid  “ In h eri-
tan ce A ccou n ts”  should be adjusted, settled  and de-
ducted b y  p ayin g  out of the E state , to each of said  
children, excepting said  C arolin e E m m a Veesen- 
m eyer (w hose “ In h eritan ce A cco u n t”  is the

40
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Decree.

largest) the difference between the “ Inheritance 
A ccount”  of the said Caroline Em m a Veesenmeyer, 
as aforesaid, and the “ Inheritance A ccounts” o f 
said  other children respectively, as aforesaid, 
together w ith interest on said respective differ-
ences, at the rate of 4%  per annum, from Febru- 

jO  a ry  4, 1913, the date o f testator’s death, up to 
the date a t which said adjustm ent, settlement, and 
deduction takes place in the course of the adm inis-
tration  o f said Estate, and that thereupon the in -
terest of a ll of the aforesaid children o f said testa-
tor w ill be equal in  the rem ainder of said E sta te;

A n d  it  appearing to the court th at A. M itchell 
Palm er, A lien  P roperty Custodian, has been ad-
vised by counsel that he is w ithout authority in 
law  to execute and deliver the refunding bonds 

20 required by the statutes of this State, and has de-
clared his unw illingness to do so, upon his receipt 
of the assets of the E state  in the hands of the 
com plainants as Trustees as aforesaid, which, 
upon the proposed distribution or distributions, 
would go to the said Paulin e Adolphine Losch, 
B ertha von B orow sky and Louise P aulin e Schulz, 
respectively, alien enemies ; and it  appearing to 
the C ourt th at C arl Goepel, M ax Ruckgaber, Jr. 
and P au l Ruckgaber, partners constituting the 

30 firm of Schulz & Ruckgaber, holders of powers 
of attorney from the said Paulin e Adolphine 
Losch, B ertha von Borow sky and Louise P au lin e 
Schulz, respectively, are w illin g  to receive and 
hold the shares of said respective alien enemies, 
subject to the direction of A. M itchell Palm er, 
A lien  P roperty Custodian, and are w illin g  to 
execute and deliver, upon such distribution or 
distributions, of the assets o f the E state in the 
hands of the com plainants as Trustees, as afore-

40
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said, the refunding bonds required by the statutes 
of th is S tate ; and the C ourt being of the opinion 
that the Trustees aforesaid cannot pay over and 
deliver to  the said C arl Goepel, M ax Ruckgaber,
Jr. and P a u l Ruckgaber, partners constituting the 
firm of Schulz & Ruckgaber, the shares th at w ould 
go to the said Paulin e A dolphine Losch, B ertha qo 
Von Borow sky, and Louise Paulin e Schulz, re-
spectively, under the powers of attorney held by 
them, upon the m aking of the proposed distribu-
tion or distributions, in view  of the provisions of 
the statute of the United States, w ith  respect to 
the ultim ate disposition of the property of alien  
enemies, under which the said A . M itchell Palm er, 
A lien  P roperty Custodian, is  appointed and is act-
ing, but th at it  w ill be necessary for the said C arl 
Goepel, M ax Ruckgaber, Jr., and P au l Ruckgaber, 20 
partners constituting the firm of Schulz & R uck-
gaber, holders of the powers o f attorney aforesaid, 
to obtain from  the said P au lin e A dolphine Schulz, 
B erth a von Borow sky, and Louise P au lin e Schulz, 
respectively, alien enemies, an authorization to ex-
ecute and deliver said refunding bonds, on their 
behalf, respectively, and that until such authoriza-
tion is obtained by C arl Goepel, M ax Ruckgaber,
Jr., and P a u l Ruckgaber, partners constituting 
the firm of Schulz & Ruckgaber, from  said Paulin e 30 
A dolphine Losch, B ertha von Borow sky, and Louise 
Pauline Schulz, and the said C arl Goepel, M ax 
Ruckgaber, Jr. and P au l Ruckgaber, partners con-
stitu tin g the firm of Schulz and Ruckgaber, have 
executed and delivered the refunding bonds re-
quired b y .th e  statutes of this State, the Trustees 
cannot p ay over and deliver to the said C a rl 
Goepel, M ax Ruckgaber, Jr. and P a u l Ruckgaber 
partners constituting the firm of Schulz & Ruck-

40
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gaber, the shares th at w ould go to the said Paulin e 
Adolphine Losch, B ertha von Borow sky, and Louise 
Paulin e Schulz, respectively, upon the m aking 
of the proposed distribution or distributions and 
and th at the Trustees cannot pay over and deliver 
to A . M itchell Palm er, A lien  P roperty Custodian, 

10 the shares th at w ould go to the said Pauline 
Adolphine Losch, B ertha von Borow sky, and 
Louise P au lin e Schulz, respectively, upon the m ak-
ing of the proposed distribution or distributions 
until he executes and delivers the refunding bonds 
required by the statutes of th is State, and th at the 
B ill  should be retained to enable the said C arl 
Goepel, M ax Ruckgaber, Jr. and P au l Ruckgaber, 
partners constituting the firm of Schulz & R uck-
gaber, to obtain the aforesaid authorization from 

20 the said P au lin e Adolphine Losch, B ertha von 
Borow sky and Louise P au lin e Schulz, respectively.

A n d it  appearing to the Court th at upon the 
m aking of the proposed distribution or d istri-
butions of the assets in  the hands of the com plain-
ants as Trustees, as aforesaid, am ong the several 
parties entitled thereto, th e duties and powers 
of the Trustees under said last w ill and testam ent 
of Adolphus Keppelm ann, deceased, are a t an end 
as to the assets so distributable, and that a  Trustee 

30 or Trustees should be appointed by this Court, to 
take and hold the shares that are distributable to 
the said Pauline Adolphine Losch, B ertha von 
Borow sky, and Louise P auline Schulz, respective-
ly, until the same can be paid over and delivered 
to  C arl Goepel, M ax Ruckgaber, Jr. and P au l 
Ruckgaber, partners constituting the firm o f Schulz 
& Ruckgaber, under an authorization to them, as 
aforesaid, by the said  P au lin e Adolphine Losch, 

‘ y  B ertha von B orow sky and Louise Pauline Schulz,
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respectively, to execute and deliver the refunding 
bonds required by the statutes of this State. A nd 
the Court being of the opinion th at by a decree 
of this Court, A lfre d  J. Keppelm ann and Edw ard
M. Colie, Trustees appointed in  and by the last 
w ill and testam ent of said Adolphus Keppelm ann, 
deceased, should be appointed trustees to receive 
and hold, u n til the further order or decree of this 
Court, such assets of the said E state, which, upon 
such distribution or distributions under the term s 
of the said la st w ill and testam ent of A dolphus 
Keppelm ann, w ould go to the said Pauline Adol- 
phine Losch, B erth a von Borow sky, and Louise 
P au lin e Schulz, respectively and th at the said 
A lfre d  J. Keppelm ann and E dw ard M. Colie, as 
such Trustees by appointm ent of this Court, should 
be directed to pay into this Court, any m oney that, 
on such distribution or distributions, would under 
the provisions of said la st w ill and testam ent of 
Adolphus Keppelm ann, deceased, go to  the said 
P aulin e Adolphine Losch, B erth a von Borow sky 
and Louise Paulin e Schulz, respectively, and to de-
posit into this C ourt any securities that, upon such 
distribution or distributions would, under the pro-
visions of said last w ill and testam ent of Adolphus 
Keppelm ann, deceased, go to the said P au lin e A d o l-
phine Losch, B erth a von B orow sky and Louise 
Paulin e Schulz respectively, and to deposit into 
this Court a ll income received by said Trustees, on 
such securities so deposited, and th a t said money 
and said securities should rem ain in  the custody 
of th is C ourt pending the further order or decree 
in this cause, subject to the paym ent thereout of 
any and all sums properly chargeable against the 
same, upon an order of this Court, directing such 
paym ent.
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D e c r e e.

I t i s, t h e r e u p o n, o n t h i s fif t e e n t h d a y o f N o v e m -

b e r, i n t h e y e a r o n e t h o u s a n d n i n e h u n d r e d a n d 

ei g h t e e n, b y h i s H o n o r, E d w i n R o b e r t W al k e r, 

C h a n c ell o r o f t h e S t a t e o f N e w J e r s e y, o n m o ti o n 

o f E d w a r d M. &  R u n y o n C o li e o f c o u n s el w i t h t h e 

C o m p l ai n a n t s, O R D E R E D , A D J U D G E D  A N D  

1 0  D E C R E E D , a n d t h e s a i d C h a n c ell o r b y v i r t u e o f 

t h e p o w e r a n d a u t h o ri t y o f t h i s C o u r t d o t h h e r e b y 

O R D E R , A D J U D G E  A N D  D E C R E E  

F i r s t. T h a t t h e “ I n h e ri t a n c e A c c o u n t s ” o f t h e 

s ai d C a r o li n e E m m a Y e e s e n m e y e r, A l f r e d  J u li u s 

K e p p el m a n n, B e r t h a v o n B o r o w s k y, L o u i s e P a u l -

i n e S c h u l z, E r i c h P a u l K e p p el m a n n, P a u li n e A d ol - 

p h i n e L o s c h, a n d A m a li e C a r o li n e L o r e n z, s h o ul d b e 

d e d u c t e d, a d j u s t e d a n d s e t tl e d, b y p a y i n g o u t o f t h e 

m o n e y o f t h e e s t a t e i n  t h e h a n d s o f t h e T r u s t e e s, t o 

^ 0 A l f r e d  J u li u s K e p p el m a n n, t h e s u m o f T h i r t y - e i g h t 

t h o u s a n d fi v e h u n d r e d a n d ei g h t y - n i n e d o ll a r s a n d 

t h i r t y - t h r e e c e n t s ( $ 3 8, 5 8 9. 3 3 ), w i t h i n t e r e s t t h e r e -

o n a t 4 %  p e r a n n u m  f r o m  F e b r u a r y 4, 1 9 1 3, t h e 

d a t e o f t h e t e s t a t o r’ s d e a t h, t o t h e d a t e a t w h i c h 

s ai d T r u s t e e s m a k e s u c h p a y m e n t ( s a i d s u m o f 

T h i r t y - e i g h t t h o u s a n d fi v e h u n d r e d a n d ei g h t y - 

n i n e d o ll a r s a n d t h i r t y - t h r e e c e n t s ( $ 3 8, 5 8 9. 3 3 ), 

b ei n g t h e d iff e r e n c e b e t w e e n t h e s u m o f F i f t y  t h o u - 

s a n d o n e h u n d r e d a n d ei g h t e e n d o ll a r s a n d f o r t y - 

■  s e v e n c e n t s ( $ 5 0, 1 1 8. 4 7 ), t h e a m o u n t o f t h e l a r g -

e s t “ I n h e ri t a n c e A c c o u n t, ” t o w i t, t h a t o f C a r o li n e 

E m m a Y e e s e n m e y e r, i n cl u d i n g t h e r ei n i n t e r e s t u p 

t o F e b r u a r y 4, 1 9 1 3, c r e d i t e d a n d c h a r g e d o n t h e 

it e m s i n h e r “ I n h e ri t a n c e A c c o u n t ” a c c o r d i n g t o 

t h e t e s t a t o r’ s b o o k s o f a c c o u n t, a t 4 %  p e r a n n u m , 

t h e r a t e o f i n t e r e s t s h o w n t h e r e b y, a n d t h e a m o u n t 

o f t h e “ I n h e ri t a n c e A c c o u n t ” o f s ai d A l f r e d J u li u s 

K e p p el m a n n a s o f F e b r u a r y 4, 1 9 1 3, a s c e r t a i n e d 

i n li k e m a n n e r ); b y p a y i n g t o B e r t h a v o n B o r o w -
4 0



6T
D ecree.

sk y  the sum  of N ineteen thousand tw o hundred 
and s ix ty  d o llars and eighteen cents ($19,260.18), 
w ith  in terest thereon a t  4 %  per annum  from  F e b -
ru a ry  4, 1913, being the difference between her “ In -
h eritance A cco u n t”  ascertained in  lik e  m anner as 
aforesaid  and the “ In h eritan ce A cco u n t”  o f C aro-
lin e  E m m a V eesen m eyer; b y  p ayin g  to  L ouise P aul- 1 0  
ine Schulz, th e sum of Tw enty-five thousand three 
hundred and thirty-seven d ollars and sixty-nine 
cents ($25,337.69) w ith  in terest thereon a t 4 %  per 
annum  from  F eb ru a ry  4, 1913, being the difference 
between her “ In h eritan ce A cco u n t”  ascertained in  
lik e  m anner as aforesaid  and th e “ In heritan ce A c -
cou n t” o f C arolin e E m m a V eesen m eyer; by p ayin g  
to E rich  P a u l K eppelm ann, the sum of T hirty- 
fou r thousand nine hundred and one d ollars and 
sixtv-six  cents ($34,901.66) w ith  in terest thereon 20 
a t  4 %  per annum  from  F e b ru a ry  4, 1913, being the 
difference between his “ In h eritan ce A cco u n t”  ascer-
ta in ed  in  lik e  m anner as aforesaid, and the “ In -
h eritan ce A cco u n t”  o f C aro lin e E m m a V eesenm ey-
er ; b y  p ayin g  to P a u lin e  A dolphin e Losch, th e  sum 
o f T w en ty-fou r thousand seven hundred and eighty- 
eigh t d o llars  and tw enty-nine cents ($24,788.29), 
w ith  in terest thereon at 4 %  per annum  from  F e b -
ru a ry  4 ,19 13 , being th e  difference between h er “ In -
h eritan ce A cco u n t”  ascertain ed  in  lik e  m anner as 30 
aforesaid, and th e “ In h eritan ce A cco u n t” o f C aro-
lin e  E m m a V eesenm eyer; and b y p ayin g  to  A m alie  
C aro lin e Lorenz, th e sum of F o r ty  thousand six  
hundred and sixty-six  dollars and seventy-nine 
cen ts ($40,666.79) w ith  in terest thereon a t 4 %  per 
annum  from  F eb ru a ry  4, 1913, being the difference 
between her “ In h eritan ce A cco u n t” ascertained in 
lik e  m anner as aforesaid, and th e “ In h eritan ce A c -
count”  o f C arolin e E m m a Veesenm eyer.

40
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'Second. T h at A . M itchell P alm er, A lie n  Prop" 
e rty  C ustod ian  is not en titled  to receive from  the 
com plainants, th e shares w hich, on th e  proposed 
d istrib ution  or d istrib u tion s o f th e assets of the 
E sta te  in  the hands of th e com plainants as T ru s-
tees, w ould  go to  P a u lin e  A dolphine Losch, B erth a  

1 0  £ von B orow sky and L ouise P a u lin e  Schulz, under the 
la s t  w ill and testam ent o f A dolphus K eppelm ann, 
deceased, except upon executin g and deliverin g u p -
on such d istrib ution  or distributions, the refu n d -
in g  bonds required by the statutes o f th is State, 
and th a t as A , M itchell P alm er, A lie n  P ro p erty  
Custodian, is advised by counsel th at he is w ith ou t 
a u th o rity  in  law- to execute and d eliver such re-
fu n d in g  bonds and declines to do «0, the com plain -
an ts as T rustees cannot p ay over to him  the shares 

2 0 - ’to  w hich the said  P a u lin e  A dolph in e Losch, 
B e rth a  von B orow sky, and L ouis P a u lin e  Schulz, 
w ould  be respectively en titled  under the la s t  w ill 
and testam ent o f A dolphus K epplem ann, deceased, 
on a  distrib ution  or d istrib ution s of the estate in  
th e 5 hands o f the Trustees.

T hird. T h at C a rl Goepel, M ax R uckgaber, J r .,i  
and P a u l R uckgaber, p a rtn ers  con stitu tin g  the 
firm  o f Schulz & R uckgaber, holders of powers o f 
attorn ey from  the said  PatiJinp A d^ pM n^ l^ oschj'i 

3 d  ’B erth a  von B orow sky, an d  Lomse^A d oliih h n C & auh , 
respecetively, au th orizin g  them  to receive th eir re -
spective d istrib u tive  shares o f said  E state, because 
of th e provisions o f the statute o f the U nited 
States, w ith  respect to  the u ltim ate disposition of 
th e p rop erty  o f alien  enemies, under w hich  said  A . 
M itchell P alm er, A lie n  P ro p erty  C ustodian, is a p -
pointed and is actin g, cannot execute and deliver, 
on th e ir  b eh alf respectively, the refu n d in g  bonds 
required bv th e  statutes of th is S tate, w ith ou t ob-

40
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tam ing from said Pauline Adolphine Losch, B er-
th a von Borow sky, and Louise Pauline Schulz, 
respectively, an authorization to execute and de-
liver said refunding bonds, on their behalf, respec-
tively, and th at pending such authorization to the 
said C arl Goepel, M ax Kuckgaber, Jr. and P au l 
Ruckgaber, partners constituting the firm of 
Schulz & Ruckgaber, the Trustees cannot pay over 
to  them the shares to which the said P au lin e A d ol-
phine Losch, B ertha von B orow sky and Louise P a u l-
ine Schulz, w ould be respectively entitled, under 
the last w ill and testam ent of A dolphus Keppel- 
mann, deceased, on a distribution or distributions 
of the E state in the hands of the Trustees and th at 
the B ill of Com plaint in this cause should be re-
tained for the purpose of enabling the said C arl 
Goepel, M ax Ruckgaber, Jr. and P au l Ruckgaber, o q  
partners constituting the firm of Schulz & R uck-
gaber, to obtain such authorization to execute and 
deliver said refunding bonds.

Fourth. T hat A lfred  J. Keppelm ann and E d -
w ard M. Colie, are hereby appointed Trustees by 
this Court, to  receive and hold, until the further 
order of decree o f this Court, such assets of the 
E state  of Adolphus Keppelm ann, which upon a dis-
tribution or distributions, under the term s of the 
said la st w ill and testam ent of Adolphus Keppel- gQ 
mann, w ould go to the said P au lin e Adolphine 
Losch, B ertha von Borow sky, and Louise Paulin e 
Schulz, respectively, and th at they pay into this 
Court, any money that, on such distribution or 
distributions, would, under the provisions o f the 
said la st w ill and testam ent of Adolphus K eppel-
mann, deceased, go to the said P au lin e Adolphine 
Losch, B ertha von Borowsky, and Louise Pauline 
Schulz, respectively, and that they deposit into this

40
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C ourt any securities which, upon a distribution or 
distributions, would, under the provisions o f said 
last w ill and testam ent of A dolphus Keppelm ann, 
deceased, go to the said  Pauline Adolphine Losch, 
B erth a von Borow sky, and Louise P au lin e Schulz, 
respectively,, and deposit into this Court a ll income 

1 0  received by them as Trustees hereunder, on such se-
curities so deposited, and th at .said money and said  
securities shall rem ain in the custody of this C ourt 
pending the further orders or. decrees in this cause, 
subject to the paym ent thereout of any and a ll sums 
properly chargeable again st the same, upon an or-
der of this Court directing such payment.

F ifth . T hat there is reserved to the com plain-
ants, as Trustees, under the w ill o f Adolphus K ep -
pelm ann and as Trustees, under this decree, leave, 

2 0  at the foot of this decree, to ap ply hereafter for fu r-
ther instruction, aid or relief and like leave is re-
served to a ll other parties hereto to apply hereafter 
for further relief.

Sixth. Costs and counsel fees are reserved for 
the further order of this Court.

30

R espectfully advised 
M erritt Lane 

V . C.

E. R. W alker, 
C.
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New Jersey Court of Errors and Appeals

B e t w e e n

A l f r e d  J . K e p p e l m a n n ,  et al., t r u s t e e s ,  

e t c . ,

C o m p l a i n a n t s - R e s p o n d e n t s ,  

a n d

E r i c h  P . K e p p e l m a n n ,  et al.,
O n  A p p e a l  f r o m  

C o u r t  o fv u  v u u . ,  / '  • ' I

D e f e n d a n t s - R e s p o n d e n t s ,  /  C h a n c e r y ,  

a n d

A . M i t c h e l l  P a l m e r ,  as A lie n  P ro p e rty  
Custodian,

D e f e n d a n t - A p p e l l a n t .

b r i e f  FOR COMPLAINANTS-RESPONDENTS.

The controversy m this case arises on a bill filed by the com

te“ s S ,  PMSUant t0 the P ^ i J n s  of the
a T d t  Mnd no 7 P nailtS ^  “ le distributions in cash
record The share mterest as set forth page 6 of the
« , I P D shares of the enemy aliens were paid to Messrs
Schulz & Euckgaber, the holders of the powers of attorney from
hern, respectively set forth in the record upon re ^ L t of T

funding bonds. These distributions occurred before the United
States entered the war. After the United S ta ts  entered the

Orphans’ C o u r t S’ an aec°unting pending in the
p ans Court of Essex County, under which they expected to

p rtis fo n H ?  t t tpib, f  ° Y f  the 6State’ “  P - s u t t  t f t
Messrs Schulz & ^  a coatroyersy having arisen between
ressrs. Schulz & Euckgaber, holders of the powers of attornev

- eint er Called Attorneys in Fact, and the Alien Property
n ,eT  ter eaIled the Oustodiari, the complainants 

ffled their bill asking instructions as to certain mattersToZected 
with the proposed distribution and the management „ 7  tu

F tctte ’J d dt h 1S c aSt d - the C° nfliCtinS Clai“ S ° f  the A tto ™ eys in -ract and the Custodian as to the sharp« o f in« +1, .
auens. The only portion of the d e c r e e e lr e d  on S ' J Z
1S appealed from is that which relates to the conflicting claims
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of the A tto rn eys in F a c t  and the Custodian to the shares o f the 
enem y aliens. T he com plainants, as to that con troversy, cannot, 
w ith  p rop riety , take either side, hut th ey  are v ita lly  in terested 
th at th ey shall have fu ll protection again st the cred itors o f the 
estate. U nder the statutes o f N ew  J ersey , the rig h ts  o f the 
com plainants to such protection, as w ell as the righ ts o f the 
cred itors o f  the testato r to protection, arose and w ere in  fu ll 
force and effect p rio r to the entrance o f the U nited  S tates into 
the w a r and p rio r to the p assage o f the act under which the 
Custodian claim s the property.

T h e S tatu tes o f the S tate  in  relation  to the adm inistration  o f 
estates g ives am ple and absolute protection to the com plainants. 
T he C ustodian insists on d e liv e ry  to him  of. the shares o f the 
enem y aliens, w ithout com pliance w ith  the provisions o f this 
statute. F o r  the convenience of the Court, w e here p rin t am ended 
Section 78 o f “ A n  act respecting the O rp h an s’ C ourt and relatin g  
to the pow ers and duties o f the O rd in ary  and the O rp h an s’ C ourt 
and S u rro g a te s”  (R evision  o f 1898), approved  June fourteenth, 
one thousand eight hundred and ninety eight (P . L . 1912, p. 276).

78. E v e r y  executor or adm inistrator, on the paym ent 
o f an y le g a cy  or d istrib utive share to the person entitled 
to the same, shall take a refunding bond th e re fo r; w hich 
bond shall be filed in  the su rro g a te ’s office o f the county 
in which letters testam en tary or o f adm inistration  w ere 
gran ted ; and any creditor, who m ay be b arred  b y  v irtu e  
o f an y decree o f lim itation, m ay b y  order o f the o rp h an s’ 
court, b rin g  su it on such refu n din g bond in  the nam e of 
the executor or adm inistrator, but w ith  the nam e o f such 
cred itor stated  in the process and pleadings as the p rose-
cutor thereof, and m ay recover thereon the proportion  o f 
h is debt which ought to be paid  out o f the le g a cy  or dis-
trib u tive  share fo r  which said  bond w as given, but shall 
not recover costs in  such su it; and i f  judgm ent be g iven  
fo r  the defendant therein, he shall have judgm ent again st 
the prosecutor fo r  his costs o f suit, and not again st the 
p la in tiff; but there shall not be recovered on such bond, in  
the whole a g re ate r am ount than the leg a cy  or share actu-
a lly  received b y  the person b y  or from  whom it w as g iv e n ; 
provided, th at nothing herein  contained shall enable any 
person to recover an y debt or dem and b arred  b y  any 
lim itation  other than said  decree; and provided also, that 
w here any leg a cy  or d istrib utive share is  p ayable to an y 
executor, adm inistrator, gu ard ian  or trustee it shall be an 
absolute b ar in any suit fo r  the reco very  o f said  legacy  
or d istrib utive share on any refu n d in g bond g iven  b y  
said  executor, adm inistrator, gu ardian  or trustee that 
p rio r to the commencement o f said  su it the m oneys or 
p ro p erty  so received b y  said  executor, adm inistrator,
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gu ard ian  or tru stee have been la w fu lly  p aid  over or d is-
tributed  and that said  executor, adm inistrator, gu ard ian  
or trustee has taken in  the name o f the executor or ad-
m in istrator o f the orig in al decedent a  refun din g bond or 
bonds therefor, and in case p a rt  o f said  m oneys have been 
d istributed  b y  said  executor, adm inistrator, gu ard ian  or 
tru stee and refun din g bond or bonds taken th erefor, re -
co v ery  m ay be had fo r  the unpaid p a rt  only, and in case 
refun din g bond or bonds are taken as aforesaid , suit m ay 
be brought b y  an y such cred itor on said  refun din g bond 
or bonds in the sam e m anner as i f  paym ent had been m ade 
b y  the executor or adm in istrator o f the o rig in al decedent 
d irect to a legatee or distributee ; but i f  said  refu n d in g 
bond or bonds shall not, p rio r to the commencement o f  
su it as aforesaid , be filed in said  S u rro gate ’s office, said 
executor, adm inistrator, gu ard ian  or tru stee shall a t the 
tim e o f the p leadin g said  paym ent or distribution, file a 
p rop er refun din g bond th erefo r in said  su rro g a te ’s office 
and p a y  the p la in tiff in such action his costs o f suit which 
shall have accrued p rio r to p lea filed .”

The complainants insist that they are entitled to refunding 
bonds from the Custodian pursuant to the provisions of the 
above quoted act.

I.

The provisions of the act known as the “ Trading with the 
JEnemy Act do not over-ride the statutes of New Jersey relat-
ing to the administration of estates.

The settled rule by which it is determined whether Federal 
legislation over-rides a State statute is declared by the Supreme 
Court of the United States as follows:

“ A  statute enacted in execution of a reserved power of 
the State is not to be regarded as inconsistent wifh an 
act of Congress passed in the execution of a clear power 
under the Constitution, unless the repugnance or conflict 
is so direct and positive that the two acts cannot be recon-
ciled or stand together.”

S a v a g e  v. J o n e s ,  225 U. S. at page 535, where the above 
language is quoted with approval from S i n n o t  v. D a v e n p o r t  

22 How., 227-243.

AH the Federal cases on this subject are referred to and 
considered in the opinion of Justice Hughes in this case.

The brief for the Custodian, we think, misinterprets the func-
tions of this act. It construes the act as a confiscatory act, 
whereas it is only a custodial act. It rests on the war power
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an d  m ust be in te rp reted  to accom plish  the w a r  p urp oses, bu t 
i t  cannot be extended b y  con stru ction  beyon d  the p u rp o ses w hich  
it can  le g itim a te ly  serve  as a  w a r  m easure.

U n d e r in tern atio n al la w  the p ro p e rty  o f enem y alien s is  not 
su b ject to confiscation. T h e  la w  is  thus stated  in  the A r t ic le  
on W a r  in  the C y clo p ed ia . V b l. 40, p a g e  332, as fo llo w s:

“ P r iv a te  p ro p e rty  on lan d  not b ein g  u sed  in  a id  o f the 
w a r  is  not su b ject to confiscation  b y  the ru les o f in te r-
n a tio n a l law . P r iv a te  p ro p e r ty  m a y  be seized, h ow ever, 
w hen needed in the course o f m ilita ry  op eration s ; b u t upon 
th e conclusion o f peace it  should be resto re d  or com pensa-
tion  m a d e .”

T h is  a ct m ust be con strued  w ith  re fe re n ce  to the in tern atio n al 
la w  as to  confiscation. C onfiscation  w ill n ev er be im plied  b u t 
m ust be c le a r ly  exp ressed  in  th e la n g u a g e  o f the leg isla tio n . 
S ee  the lead in g  case o f B row n  v. U. S ., 8  C ran ch ., p. 46.

T h e r ig h ts  o f  enem y alien s in  property, in  th is co u n try  are  
w e ll sta ted  in  the opinion o f  C h an cellor K e n t in  B ra d w ell v. 
W eek s, 1  J o h n so n ’s C h an cery , p ag e  205, a t  p ag e  208, w h ere he 
s a y s  as fo llo w s:

“ B u t  I  com e to the v e r y  poin t b e fo re  me and sa y  th at 
an alien  enem y does not lose h is capacity  to take p erso n al 
p ro p e r ty  b y  succession as n ext o f kin. T h ere  is  no in -
stance in  w hich  such a d isa b ility  h as been declared. I t  
w ould  be rep u gn an t to th a t sp ir it  o f m ildness an d  m od era-
tion  w hich  now  p erv a d es  the p ublic law , as it  is  exp la in ed  
in  the com m ercial codes, and in  the w ritin g s  o f the m ost 
en lighten ed  ju r is ts . I t  is  not w ith in  the reason , or the 
p olicy , o f the ru le  o f th e com m on law , d isa b lin g  aliens 
fro m  ta k in g  re a l esta te  b y  d escen t; th at d isa b ility , accord -
in g  to  S ir  M atth ew  H a le  (1  V en t. 4 17) is fou n d ed  on this, 
reason , th a t as the alien  cannot keep  the freeh old , the 
law , quae n ih il fru stra , w ill not cast i t  upon him . B u t an 
alien  enem y can  keep, and Hoes keep, h is  p erso n al estate. 
All h is goods, ch a tte ls  and cred its, and a ll h is c iv il 
cap acities, as in ciden t to p erso n al p ro p e rty , a re  p re se rv e d  
to him , sa fe , and untouched, u n til th e re tu rn  .of peace. I f  
th e so vere ign  seq uesters the a lie n ’s p ro p e rty , (as has 
som etim es been done in  tim e o f w a r)  y e t  the v e r y  m ean-
in g  o f seq u estration  is  a  tak in g ' in  tru st, su b ject to re s to ra -
tion. (D ig . 16. 3. 6 .) W h en  peace retu rn s, the rig h ts  o f 
the alien  re v iv e  in  th e ir  o rig in a l fo rc e ; and, as a  g en e ra l 
ru le, h is debtor, w h eth er th a t debtor be the public or an 
in d ivid u al, is  an sw erab le  even  fo r  in te rest accru ed  d u rin g  
the season o f h o s tility ;  fo r  he h as had, in  th e m eantim e, 
the en joym en t o f the debt. I f  the debtor dies or becom es 
b an kru p t, h is  rep re sen ta tiv e , in  the ch a ra cter o f executor, 
ad m in istrato r or assign ee, holds the esta te  o f the debtor,
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t w hatever it m ay be, in tru st, fo r  the paym ent o f the 
a lie n ’s debt, as w ell as the debts o f other creditors. A n  
alien  is one o f the next o f kin, w ithin the w ords o f the act, 
though he is an a l i e n  e n e m y ; and the p olicy  o f the law  is 
fu lly  and effectu ally  answ ered b y  disabling the alien from  
dem anding and draw in g out of the country, his d istrib u -
tive share during the existence o f the w ar* all th at the, 
law s o f w ar require is that w e should not benefit the 
enemy. A n y  fu rth er d isab ility  w ould be a useless relic of 
ancient b arb arity . ’ ’

In  A m e r i c a n  E x c h a n g e  N a t i o n a l  B a n k ,  com plainant, v. A .  

M i t c h e l l  P a l m e r ,  A l i e n  P r o p e r t y  C u s t o d i a n ,  S c . ,  and J o h n  

S i m o n ,  the bank had $358,830.86 on deposit in the name of 
Sim on; the C ustodian claim ed and dem anded it as p ro p erty  of 
A lb e rt (an enem y). T he bank filed a  bill fo r  re lie f and the 
Custodian m oved to dism iss, claim ing the bank w as protected 
under Sec. 7 o f the act. T he C ourt b y  its  opinion (M ar. 5, 
1919, not y e t reported ) denied the motion,, holding that the 
provisions o f Sec. 7 a fford ed  the bank no protection, as its  
lan guage did not cover the situation, and, re fe rr in g  to the p u r-
pose o f the “ T ra d in g  w ith  the E nem y A c t ,”  sa id :

“ I t  is suggested in the b rie f subm itted on behalf o f th e  
Custodian, that the T rad in g  w ith  the E nem y A c t  ‘ is not 
only to w eaken the arm  of the enem y b y  d ep rivin g  him  of 
resources, but also to strengthen the arm  of the captor 
b y  furn ish in g m eans fo r  the prosecution o f  the w a r .’ N o-
w here in the act is there evidence of an y leg isla tive  intent \  
that the purpose o f seizing or takin g enem y p rop erty  
under the act is to furn ish  our G overnm ent w ith  m eans 
to prosecute the w ar. The final d isposition  o f such p rop -
erty  as has been or w ill be taken under the act, w ill be 
governed b y  tre a ty  arrangem ents or C ongressional leg is-
lation  or both. In a broad sense, the U nited  S*cates is a 
tru stee  to hold enem y p ro p erty  taken under the act, until 
such tim e as the U nited  S tates in ord erly  course, shall 
determ ine the final d isposition  thereof. I t  is fa ir  to 
assum e, that an y tre a ty  w ill sa fegu ard  the righ ts o f 
A m erican  citizens w hose p ro p erty  has been seized in 
enem y countries, and, th erefore, th at the provisions o f • 
such tre a ty  w ill, in this respect, be reciprocal. U ndoubt-
edly resources captured under this act, could, as an in-
cident, be used b y  the U nited  S tates in the course o f its 
prosecution o f the w ar, but the fundam ental purpose of 
the act w as to preven t the enem y from  h avin g  the advan -
tage o f such resources as m ight be susceptible o f captu re 
under the a c t .”
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In  C i t y  N a t i o n a l  B a n k  o f  S e l m a  v. D r e s d n e r  B a n k  o f  B r e m e n ,  

255 F ed eral, a t page 227, the C ourt proceeded on the th eory that 
the act w as custodial and held the case open, u sin g the fo llow -
in g  lan gu age:

9  is S C /  cannot anticipate w hat the p roo f on this subject m ay
and should not undertake to p ass upon the righ ts of 

O O  t * these Germ an firm s until peace is declared between the
it" « ^ ^ * ^ " U n ite d  States and G erm any, at which tim e th ey can come 

^ 6  9U nr**/, * i * Z  ~  in and propound their claim s and o ffer th eir testim ony in 
? 7 , S . 5 , s uppor t  thereof. ’ ’

E n glish  “ T rad in g  w ith  the E nem y A c t ”  has been defi- 
C ni t el y construed to be custodial, not confiscatory.

7 ^ * . / .  'f * *  * + See opinion of W arrin gton , L .  J . ,  in  T i n g l e y  v. M u l l e r ,  2 L. 
W t t f  B . Chy^ D iv. (1917) 144 a t pp. 168-169

T he Custodian is described in Section 12, as vested  w ith  ‘ 4 a ll
o f the pow ers o f a ccm m on-law tr u s 'e e ”  W e are unable to 
find reference in the cases or books to a  “ com m on-law tru ste e ,”  
W e assum e that the act m eans th at the Custodian is to have the 
pow ers which w ere vested  b y  the common law  in a trustee. 
T hese pow ers appear to be the righ t to possess, m anage, and p re-
serve the tru st p ro p erty  and distribute the .s a m e .. T he am end-
m ent to Section  12 re ferred  to on page 9 o f the C u stod ian ’s b rie f 

S e o  <y m an ifestly  en larges the pow ers o f a tru st "e at common law , 
as to enable the Custodian to sell certain  p ro p erty  in his 

/^ ty^ custody under the special circum stances set fo rth  in that section, 
| A n /  but it  does not in an y w ise enlarge the act so as to supersede 

t S ta te  statute as to the adm inistration  o f decedents’ estates.

B y  the am endm ent o f M arch 28, 1918, fo  Sec. 4, intangible 
righ ts w ere included which m ight not be susceptible o f form al 

\Q_f+ & conveyance or assignm ent or susceptible o f form al tra n sfer or
d e live ry  and Sec. 12 w as am ended N ov. 4, 1918, to g ive  pow er 

¿¿L t& s+ je, p f  to the Custodian over such rights. These am endm ents are w holly
^  irre lev an t to this controversy, w here the com plainants are read y 

m ake d e livery  to the Custodian upon his com plying w ith  Sec. 
(e) w hich requires him  “ t o  e x e c u t e ,  a c k n o w l e d g e  a n d  d e l i v e r  

fc A i ~  £ 0 ^  s u c h  i n s t r u m e n t  o r  i n s t r u m e n t s  a s  m a y  h e  n e c e s s a r y  o r  p r o p e r  

j f * t o  e v i d e n c e  u p o n  t h e  r e c o r d  o r  o t h e r w i s e  s u c h  a c q u i t t a n c e  o r  

/  d i s c h a r g e , ”  w hich we claim  includes a re fu n d irg  bond; and
w here as h?re the com p laim n ts hold the p r p e ity  under a 
license issued b y  the W a r  T ra d e  B oard .

The suggestion  o f the b rie f fo r  the C ustodian on page 4, that 
because o f lapse o f tim e it can be assum ed th at there are no 
valid  debts o f the testato r outstanding is w ithout force.
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In  the e a rly  case o f Cow ell v. O xford , 6 N. J . L . a t p age 527, 
the C ourt says as fo llo w s:

“ I  cannot think that the epithet, rigorous, is p rop erly  
applied to this " provision  o f the legislature. I t  is an 
equitable provision, calculated and designed to secure an 
executor  again st debts o f the existence o f which he m ay 
be ignorant, and b y  which he m ight be involved in diffi-
cu lty  ; neither can I  see the p ro p rie ty  o f the distinction, 
which it has, been attem pted to d raw  between an estate, 

\y. thè accounts o f which have been settled before the O r-
p h a n s ’ C ourt and one that has not. A  settlem ent o f this 
kind is not conclusive; it w ill not d ischarge an executor 

j from  the claim s o f a cred itor o f the estate, nor w ill it 
m ake an y difference in the leg a l ap prop riation  o f the 
assets. I  am  th erefore o f opinion, that the casé is c learly  
w ithin  the lan guage and sp irit o f the act, and that it w as 
essential to a recovery  in this action, that a refunding  
bond should have been tendered.”  ; v

W hether there are debts know n or not is im m aterial ás to 
the righ t o f the p a rty  ed m im s'e-in g  the estate under the 
O rp h an s’ C ourt A c t  to the protection  o f a refunding bond.

“ T here is no estate p rop erly  applicable to the paym ent 
o f legacies until the te s ta to r ’s debts are paid. L egatees 
have no righ ts as such until the cred itors o f the testator 
are satisfied. A  legatee is not entitled to the paym ent o f 
his legacy  until he has g iven  a refu n din g bond. * * *
A  paym ent should, under no circum stances, be ordered to 
be m ade to the legatee except on condition that he first 
executed a refun din g bon d.”

T h is is the declaration  o f the law  in Coddm gton  v. Bisjoham, 
36 N. J . E q. at p age 227. * *

The refunding bond has a  double function. I t  is essential 
under the statute to the protection o f the p a rty  adm inistering 
the estate and also it protects the creditor. In  Ordinary  v. 
E xecutors of Sm ith, 15 N. J. L . at page 99, the C ourt sa id : "

“ The adm inistrator h avin g fa ith fu lly  adm inistered on 
the estate, and settled his accounts in the O rp h an s’ C ourt 
m ay fo ld  his arm s in security, until the persons claim ing 
to be next o f kin have obtained a decree o f the p rop er 
tribunal establishing their title, ascertain in g the am ount 
due to them resp ective ly ; and shall tender to him  a re -
fun din g bond fo r  the sum ‘ a llo tte d ’ to them resp e ctiv e ly .”  
i See H arris  v. W hite, 5 N. J . L . a t pp. 439, 425* ; i

A lso  see L lo y d ’s E xecu to rs  v. Rowe, 20 N. J. L . at 684*
O ’D onnell v. M cCrann, 77 N. J . Eq. at 195;
Stone  v. Todd, 49 X. J. L . at 274.
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I t  is needless to cite fu rth er decisions o f this state to the 
effect that the g iv in g  o f a  refu n d in g bond is the final step in 
the adm in istration  o f an estate in the O rp h an s’ C ourt and that 
the legatee is not entitled to receive his leg a cy  until such bond 
is  g iv e n ; th at it is p a rticu la rly  fo r  the protection  o f the p a rty  
adm in isterin g the estate and also fo r  the benefit o f the creditor.

The C u stod ian ’s b r ie f seems to consider the requirem ent of 
a refu n din g bond as a m atter concerning the creditors. The 
cases indicate that the p articu lar purpose o f it is to protect 
the p a rty  adm inistering the estate, and he is entitled to it  as a 
right, not as a  rem edy.

A s  the “ T ra d in g  w ith  the E n em y A c t ”  is a  custodial statute 
and its  purpose is to preven t enem y aliens from  using funds 
here in a  m anner antagonistic to this governm ent or beneficial 
to the enem y governm ent, it  w ould seem clear th at its term s 
should not be extended b y  construction beyond th at necessary 
to accom plish the purpose o f the act. The whole act indicates 
th at the Custodian takes solely in the righ t o f the enem y a lie n ; 
that until the enem y alien is entitled to receive the leg a cy  the 
Custodian is not entitled to its  possession. I t  is only when the 
enem y a lie n ’s interest in the estate or p ro p erty  is segregated  in 
such fo rm  that he is entitled to receive it but fo r  the state o f w ar, 
that the Custodian can claim  it, in  the enem y a lie n ’s right. T h r- 
is w h at the V ice-C hancellor m eant b y  the lan guage o f his opinion, 
record, p age 38, in which he says that the act deals w ith  the in ter-
est o f alien enemies in  p ro p erty  and not w ith  p ro p erty  in  which  
alien enemies have an interest, and the au th o rity  o f the A lien  
P ro p e rty  Custodian is over the p ro p erty  of, and in terest o f alien 
enemies in  p rop erty , not in p ro p erty  in which  alien enemies have 
an interest.

U n til the estate is fin ally  adm inistered upon, pursuant to 
the p rovisions o f the O rp h an s’ C ourt A ct, which includes the 
g iv in g  o f a  refun din g bond and the filing o f the same in the 
S u rro g a te ’s Office, there is  no p ro p erty  which the enem y alien 
is entitled to receive.

T h e Custodian holds p rop erty  fo r  the benefit o f whom  it  m ay 
concern— in the lan guage o f the act “ to the end that the interest 
o f the U n ited  S tates in such p ro p e r ly  and the righ ts o f such 
persons as m ay u ltim ately  become entitled thereto or the p ro-
ceeds thereof, m ay be p reserved  and sa fe g u a rd ed .”  The act 
provides th at the ultim ate destination o f this p ro p erty  shall be
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determ ined b y  C ongress. T o  effectuate the above purpose there 
is nothing th at requires the over-rid in g o f the statutes o f the 
state in relation  to the adm inistration  o f estates.

T he consideration o f a  situation  that m ight w ell arise  seems 
to dem onstrate the n ecessity  o f this v iew  o f the legislation.

I f  a citizen o f this state died leavin g  a w ill d isposing o f an 
estate o f less than $50,000 (in w hich case the execu to r’s com-
m issions are fixed b y  the statute) and before the executor had 
ad vertised  fo r  debts, the Custodian dem anded that he turn  over 
the estate to him, less his com m issions fixed definitely b y  statute, 
would it fo r  a moment be held that the executor is bound fo rth -
w ith on dem and to turn  over the estate to the Custodian arid 
forego  the takin g out o f an order to lim it cred itors and at the 
expiration  thereof, forego  the takin g o f a decree b arrin g  cred i-
tors, and subject him self to the lia b ility  under our statute 
o f being sued and liable to the cred itors in the am ount 
fixed b y  his in ven tory? W e think th at the executor w ould be 
directed to hold the estate until he w as fu lly  protected  again st 
the cred itors thereof. W e can see no distinction  between the 
i n t e r i m  protection  a ris in g  upon a  decree to b ar cred itors and 
the f i n a l  protection secured to the p a rty  adm inistering the estate 
by a  refun din g bond. T he lan guage o f the T ra d in g  w ith  the 
E n em y A c t does not com pel the conclusion th at it  overrides the 
provisions o f  our statutes in relation  to the ad m inistration  o f 
estates. I t  cannot under the decisions be held so to do. The 
brief o f the A lie n  P ro p e rty  C ustodian throughout assum es that 
the T ra d in g  w ith  the E n em y A c t  sim ply deprives the c r e d i t o r  

of a  r e m e d y .  T h a t brief, as we have a lrea d y  said, fa ils  en tirely  
to v iew  our state  statute as con ferrin g  the righ t o f protection 
to the p a rty  a d m i n i s t e r i n g  t h e  e s t a t e .  A s  to the creditor and 
p a rticu la rly  as to the p a rty  adm inistering the estate the d ep riva-
tion o f a refu n d in g bond is a  deprivation  o f a  righ t, not o f a 
remedy.

U nder the rule laid  down in S a v a g e  v. J o n e s ,  s u p r a ,  our act 
is in fu ll force, as again st the Custodian.
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IL

A  consideration o f the provisions o f  the T rad in g  w ith  the 
E n em y A c t c lea rly  indicates that the Custodian has pow er to 
and should exécute a  refu n din g bond su bstan tially  in the form  
prescribed b y  our statute.

T he ord in ary  and fam ilia r  form  of a réfu n d in g bond r acknow l-
edges the' receipt from  the p a rty  adm inistering thé estate to the 
am ount distributed and provides that i f  an y debt or debts are 
th ereafter sued fo r  and recovered or otherw ise m ade to appear, 
the obligor w ill refun d and p a y  back to the executor his ratable 
p a rt o f such debt or debts and o f the cost of suit and charges b y  
reason o f such debt or debts, out of the p art o f share so as a fo re -
said  received b y  him thereby to enable the said  executor to sa tis fy  
such debt or debts.

Sub-division (e), Sec. 7 of the “ T rad in g  w ith  the E nem y 
A c t ”  provides as fo llo w s:

“ The A lien  P ro p e rty  Custodian and such other persons 
as the P resid en t m ay appoint shall have pow er to execute, 
acknow ledge and deliver an y such instrum ent or in stru -
m ents as m ay be n ecessary or p rop er to  évidence upon the 
record or .-otherw ise-such acquittance and d isch arge;”

I t  is evident th at the acquittance and discharge referred  to 
m ean a com plete acquittance and discharge and involve such a 
form  of instrum ent as w ill effect the same, and as the p a rty  
adm inistering the estate, under our law , can only be discharged 
as to cred itors upon tak in g  a refu n din g bond which is filed in the 
su rro g a te ’s office, the Custodian is fu lly  authorized to execute 
and deliver such an instrum ent.

N or is there an y p ractica l reason that we can see w hy the 
Custodian should not g ive  the refunding bond, which is adm it-
ted ly  required b y  the statute o f 1912, above quoted in fu ll. H e 
executes this bond only in his official cap acity  and is fu lly  p ro -
tected b y  his possession o f the enem y a lie n ’s p ro p erty  and by 
his rig h t to require a refun din g bond when he turns over the 
p rop erty.

T he authorization  to the Custodian above quoted, to “ execute, 
acknow ledge and deliver any such instrum ent or instrum ents that 
m ay be n ecessary  or p rop er to evidence upon the record or 
otherw ise such acquittance and d isch a rg e”  im m ediately follow s 
the provision  th at a tra n sfer or paym ent to the Custodian “ shall 
be a  fu ll acquittance and discharge fo r  all p arties o f the obliga-
tion of the person m aking the same to the extent o f the sam e.”
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T h erefore, it w ould seem to fo llow  th at w here, under the law  
controlling the adm inistration  o f the funds in con troversy, a  p a r-
ticu lar form  o f an instrum ent is n ecessary  in order to g iv e  a 
fu ll acquittance and d ischarge to the p a rty  adm inistering the 
estate, that the A lien  P ro p e rty  Custodian is fu lly  authorized b y  
the act to m ake, execute, • acknow ledge and deliver such in stru -
ment as m ay be n ecessary under the S tate  sta tu te ; indeed, that 
it is m an datory upon him  so to do. In  other w ords, the act does 
not provide that an y discharge or receipt that the C ustodian 
shall choose to g iv e  shall operate as a fu ll d ischarge, but he 
m ust execute “ such instrum ent or instrum ents as m ay be neces-
sa ry  or proper to evidence upon the record or otherw ise, such 
acquittance or d isch a rg e”  and b y  the w ord “ re co rd ”  it m eans 
a public record, and c lea rly  covers the refu n d in g bond in con-
tro v ersy  here, which becomes a  record o f the O rp h an s’ Court.

III.

U nless the construction o f the “ T ra d in g  w ith  the E nem y A c t ”  
claim ed above is  adopted, that act g ives no protection  to the 
cred itors o f a  decedent or to the p a rty  adm inistering an estate.

The S alam an dra case, quoted from  volum inously in the b rie f 
fo r  the Custodian, does not pass upon a  situation  such as the 
one involved here. N or do we in an y w ise question the law  
declared in that case as applicable to the situation  then before 
the Court, but at page 589 et seq. o f the report, it is v e ry  clear 
that the C ourt considered that the act w as lim ited b y  the extent 
that the act itse lf  provided a rem edy to one whose righ ts w ere 
invaded or destroyed b y  the action o f the Custodian, and it  
quoted at length Sec. 9 o f the act. A  carefu l stu d y o f th at sec-
tion o f the act w ill dem onstrate th at it g ives protection  only to 
an y person claim ing an y “ interest, righ t or title  in m oney or 
other p ro p erty  'which m ay have been conveyed to the A lien  P ro p -
erty  Custodian * * * or to whom  an y debt m ay be ow ing
f r o m  an enem y or a lly  o f  enem y.”

The w ords in Sec. 9, “ claim ing an y interest, righ t or title  in 
any m o^ey or other p ro p e rty ,”  c lea rly  re fe r  to a rig h t in a  res 
as distinguished from  the debt due from  the enem y alien. The 
refnndino* bond is not based on an y righ t in an y res either on the 
p a rt o f the p a rty  adm inistering the estate or the creditor. The 
refunding bond gives no rig h t except an action in  personam
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based on its provisions. The cre d ito r ’s debt is the debt o f the 
decedent, not the debt o f the enem y alien. T here is no protection 
nnder the statute g iven  to the p a rty  adm inistering the estate nor 
the cred itor o f the decedent.

U nder the decisions above re ferred  to, it is clear that the 
“ T ra d in g  w ith  the E nem y A c t ”  m ust be construed so. as to p re-
serve the creditor ’s righ t and the righ t o f the p a rty  adm inister-
in g  the estate to protection under our N ew  J e rse y  statute.

IV.

In  the closing portion  of the b rie f fo r  the Custodian it  is 
asserted  that* he is relieved from  the obligation to protect the 
com plainants and the cred itors because his righ t is the rig h t of 
the sovereign, to w it, the Governm ent. H e is m erely & Custodian 
w ith lim ited pow er and p erform in g a d n V iistra tiv e  duties and is 
no m ore, under the act, the sovereign  or G overnm ent than is the 
C ollector o f In tern al R evenue or the U nited  S tates D istrict 
A tto rn e y , and both have recen tly been held b y  the U n ited  States 
D istrict C ourt fo r  the Southern D istrict o f N ew  Y o rk  to be sub-
je ct to injunction, in w hat is known as the 2.75% beer case.

The fundam ental question is w hether the “ T rad in g  w ith the 
E nem y A c t ”  is in  such lan guage as to require that it shall over-
ride th e protection  that is g iven  to the com plainants and an y 
cred itors o f the decedent under the N ew  J e rse y  statute. A s  
appears b y  Sec. 9, it does not g iv e  protection to the creditors o f 
the decedent nor to the com plainant.

T h e decisions reg ard in g  legislation  under the w ar pow er re -
la tin g  to ra ilroad  and telephone rates do not determ ine th is ques-
tion, fo r  the lan guage o f those acts c lea rly  con ferred  exclusive 
pow er upon the P ostm aster G eneral and the R ailroad  A d m in is-
tra to r  to control the entire ra ilroad  and telephone system s. The 
whole purpose o f the “ T ra d in g  w ith  the E n em y A c t ”  is that 
stated  above, to preven t during the w ar the use o f the funds of 
the enem y alien again st this coun try or in fa v o r  o f the enem y 
country.

The provision  o f the decree continuing the tru sts in the hands 
of the com plainants, although included in the appeal, is not d is-
cussed in the b rie f  fo r  the Custodian. T h at p rovision  is in ac-
cordance w ith  the p ractice established by Chancellor K e n t in the 
leadin g case o f Bradw ell v. W eeks, supra.
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I t  is resp ectfu lly  subm itted th at the Custodian is not entitled 
to receive the p ro p erty  in the hands o f the com plainants except 
upon com pliance w ith  the N ew  J e rse y  statute in relation  to re-
funding bonds and that the decree should be affirmed.

E D W A R D  M. & R U N Y O N  C O L IE , 
S o l i c i t o r s  f o r  a n d  o f  C o u n s e l  w i t h  t h e  C o m p l a i n a n t  s - R e s p o n d e n t s .





B e t w e e n  .

A lf r e d  J. ■ K e p p e l m a n h ,- : et al.,  t r u st e e s, 
& c.,

C o m pl ai n a n t s - R e s p o n d e n t s,  

a n d

E r i c h  P. K e p p e l m a x / a l.,

D e f e n d a h t s - R e s p o n d e n t s,

a n d

A . M i t c h e l l  Pa l m e r , a s A li e n P r o p e r t y 

C u s t o d i a n,

D e f e n d a n t - A p p ell a n t.

O n A p p e a l f r o m  

C o u r t o f  

C h a n c e r y.

C o p y o f s t a t u t e s r el a ti n g t o r e f u n di n g b o n d s o t h e r t h a n S e c- j  

ti o n 7 8 o f t h e O r p h a n s’ C o u r t A c t f u r ni s h e d t o t h e C o u r t b y | 

c o m pl ai n a n t s- r e s p o n d e n t s, p u r s u a n t t o l e a v e f o r t h a t p u r p o s e.

A c t C o n c e r n i n g L e g a ci e s, R e vi si o n 1 8 7 7, p a g e < 5 81 ( C o m p il e d ! 

S t a t u t e s, p a g e 3 0 8 9, S e c. 5 )

5. P r o v i d e d al w a y s,  t h a t n o s u i t s h all b e m ai n t ai n e d ! 
f o r t h e r e c o v e r y o f - a n y - l e g a c y o r b e q u e s t u n til a f t e r a’ 
r e a s o n a bl e d e m a n d m a d e o f t h e e x e c u t o r o r a d m i n i s t r a t o r ! 
c u m t e s t a m e n t o m m e x o,  w h o o u g h t t o p a y t h e s a m e, a n d 

- a t e n d e r o f a b o n d t o s u c h e x e c u t o r o r a d m i n i s t r a t o r si g n e d 
a n d e x e c u t e d b y t h e. l e g a t e e * o r b y t h e g u a r d i a n, i f, s u c h! 
l e g a t e e b e a n i n f a n t u n d e r t h e a g e o f t w e n t y - o n e y e a r s, i n ! 
d o u bl e t h e a m o u n t o r v a l u e o f s u c h l e g a c y o r b e q u e st; w i t h 
c o n diti o n, t h a t i f a n y p a r t o r t h e w h ol e o f s u c h l e g a c y o r | 
b e q u e s t s h all a t a n y ti m e t h e r e a f t e r a p p e a r t o b e w a n ti n g 
t o di s c h a r g e - a n y d e b t o r d e b t s, l e g a c y o r l e g a ci e s, w h i c h | 
t h e s ai d e x e c u t o r o r a d m i n i s t r a t o r m a y n o t h a v e o t h e r ! 
a s s e t s t o p a y, t h a t t h e n a n d i n s u c h c a s e, h e, t h e s ai d l e g ^j 
a t e e, w ill r e t u r n hi s s ai d l e g a c y, o r s u c h p a r t t h e r e o f a s 
m a y b e n e c e s s a r y f o r t h e p a y m e n t o f t h e s ai d d e b t s, o r f o r 
t h e p a y m e n t o f a p r o p o r ti o n al p a r t o f t h e s a i d l e g a c i e s ; 
a n d i f t h e s ai d e x e c u t o r o r a d m i n i s t r a t o r s h all n o t a c c e p t 
s u c h b o n d, t h e p l a i n tif f s h all fil e t h e s a m e i n t h e s a i d 
c o u r t b e f o r e s u i n g o u t p r o c e s s i n s u c h a c ti o n, a n d f o r w a n t! 
t h e r e o f t h e a c ti o n s h all a b a t e . ”



O rp h a n s ’ C o u rt A c t, R evisio n  1877, p a g e  785 (C om p iled  S ta -

tutes, p a g e  3877, Sec. 1 7 2 ):

“ 150. E v e r y  p erso n  to w hom  an y  d istrib u tio n  ov sh are 
o f  th e goods, ch attels and p erso n al esta te  o f  a n y  in te sta te  
sh all be a llotted , sh all g iv e  bond, in  double the sum  a t  le a s t  
o f  such d istr ib u tiv e  share, to the a d m in istrato rs  ,w ith  condi-
tion, th a t i f  a n y  debt or debts, tr u ly  ow in g b y  the in testate; 
sh all be a fte rw a rd s  sued fo r  and recovered , or o th erw ise  
d u ly  m ade to ap p ear, and w h ich  th ere  sh all be no other a s-
sets  to  p a y , th at then and in  e v e ry  such case, he o r she sh all 
re sp e ctiv e ly  refu n d  and p a y  back  to the ad m in istrato rs, h is 
or h er ra tab le  p a rt  o f such debt or debts, and o f  the costs 
o f su it and ch arges b y  reason  o f such debt or debts, o u t o f 
the p a rt  and sh are so a llo tted  to him  or h e r ; th e re b y  to 
enable the sa id  ad m in istrato rs  to  s a t is fy  such debt or 
d eb ts; w hich  bond sh all be good  and sufficient i f  sign ed

sam e, or the

O rp h a n s ’ C o u rt A c t, R evisio n  1877, p ag e  765, Sec. 68  (C om -

p iled  S ta tu tes , p a g e  3838/ Sec. 7 9 ):
“ 6 8 . In  a n y  action  b y  a cred ito r to  ch arge a  le g a c y  o r  

d istrib u tiv e  share as assets  in  the hands o f  an executor 
or ad m in istrato r, fo r  the p aym en t o f a  ra ta b le  p ro p o rtio n  
o f  h is debt, it  sh all be p resu m p tive  evidence th at such 
le g a c y  or d istrib u tiv e  sh are, i f  not attached, w as not p a id  
to the le g a te e  o r  d istrib utee, i f  it  ap p e ar th at a t the com -
m encem ent o f the su it no re fu n d in g  bond h ad  been filed 
tn e re fo r ; and in  such case such executor or ad m in istrato r 

1 shall be chargeable w ith  such legacy  or d istrib u tiv e  share 
K as assets, u n less it shall be p ro v ed  th at such le g a c y  or d is-

tr ib u tiv e  sh are w a s a c tu a lly  p a id  o ver b e fo re  the com -
m encem ent o f such suit, and such executor or adm in is-
tra to r  shall a t the tim e o f p lead in g  such decree in  b a r  file 
th ere w ith  a  p ro p e r refu n d in g  bond, and p a y  the p la in tiff  
in  such action  h is costs o f su it w hich  shall h a ve  accrued  
b e fo re  p lea  file d .”  (Ita lics  ours.)

S o lic ito rs  and o f C oun sel w ith  the C om plainahts-R espondents.

“ X I V . D istrib u tion .

w ith ou t an y

R e sp e ctfu lly  subm itted,

E D W A R D  M. & R U N Y O N  C O L IE ,



NEW JERSEY COURT OF ERRORS AND 
APPEALS.

BRIEF FOR SCHULZ AND RUCKGABER, 
RESPONDENTS.

STATEMENT OF THE CASE.

T he com plain an ts in  the b ill are  the executors and 
tru stees  nam ed in  the la st w ill and testam en t o f 

v A d o lp h u s K ep p elm an n , deceased. T h e defen d an ts 
are E r ic h  P . K ep p elm an n , one o f the ch ild ren  o f the

B etw een
A l f r e d  J. K e p p e l m a n n , et 

<ds., T ru ste e s  &c.,
C om plainants,

R esp on d en ts,
and

E r i c h  P . K e p p e l m a n n , et 
als., \

On  A p p e a l  f r o m  
C o u r t  o f  C h a n -

c e r y .

1

A . M i t c h e l l  P a l m e r , as 
A lie n  P r o p e r ty  C u sto -
dian,

D efen d a n t, , 
A p p ella n t. '
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said  testa to r, C a r l G oepel, M ax  R u ckgab er, J r ., and 
P a u l R u ck gab er, co-partn ers co n stitu tin g  the firm  of 
Sch ulz & R u ck gab er, a ttorn eys-in -fact, and A . M it-
chell P a lm e r, A lie n  P r o p e r ty  C u stod ian . A ll  o f the 
p a rtn ers  o f the firm  of S ch u lz  &  R u ck gab er w ere, a t 
the tim e o f the execution  and d e liv e ry  o f the p ow ers 
o f a ttorn ey, and now  are, c itizen s o f th e U n ited  
S ta te s  o f A m e rica , and w ere, in  the life tim e o f the 
testa to r, h is b ro k ers and p riv a te  bankers, and w ere 
know n to be such to the alien  b e lligeren t ch ild ren  who 
executed and d e livered  the p ow ers o f a ttorn ey. 
(C a se , p. 34.)

T h e testa to r g a v e  the en tire  residue o f h is estate  
to his executors in  tru st, and d irected  them  to d ivid e 
the sam e into seven equal p a rts  and to d istrib u te  one 
o f sa id  p a rts  to each o f h is seven children, to  some o f 
the ch ild ren  ab so lu te ly  an d  toi cjther ch ild ren  in  
tru st. T h e testa to r, a t the tim e o f h is death, w a s a 
citizen  o f the U n ited  S ta te s  and a resid en t o f the 
S ta te  o f N ew  J e rse y . T h e  shares o f B e rth a  V o n  
B o ro w sk y , P a u lin e  A d o lp h in e L osch  and L o u ise  
P a u lin e  S ch u lz  w ere p ayab le  absolutely . A ll  o f these 
beneficiaries w ere  born  in  the U n ited  S ta te s , but tw o 
w ere  residen ts o f the G erm an E m p ire  at the tim e o f 
the d eclaration  o f w a r  betw een the U n ited  S ta te s  
and the E m p ire  o f G erm an y, and one w as a resid en t 
o f the E m p ire  o f A u str ia -H u n g a ry  a t  the tim e o f the 
d eclaratio n  o f w a r  betw een th at co u n try  and the 
U n ited  S ta te s.

P r io r  to, and not in  contem plation  of, the d e clar-
ation s o f w a r  betw een the above cou n tries, each o f 
the said  beneficiaries executed and d e livered  a p ow er 
o f a ttorn ey, w h erein  and w h ereb y Sch u lz & R u ck -
ga b er w ere created  a tto rn eys-in -fact, to collect the 
resp ective  in te rests  o f the sev era l beneficiaries in the 
esta te  o f th e ir  deceased fa th e r  and “ w ith  fu ll p ow er
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and a u th o rity  to do and p erfo rm  a ll and e v e ry  a ct 
and th in g  w h atso ever req u isite  and n ece ssa ry  to be 
done in  and about the p rem ises as fu lly  to  a ll in ten ts 
and p urp oses as I  m igh t or could do i f  p erso n a lly  
present. ’ ’ ( C ase, pp. 2 1 -2 2 . )

T h ese p ow ers o f a tto rn e y  w ere  executed b y  B e rth a  
v o n B o ro w sk y  on J u ly  1 6 ,1 9 1 3 , b y  P a u lin e  A d o lp h in e 
L osch  on A u g u st 28th, 1913, and b y  L o u ise  P a u lin e  
Sch ulz on A u g u st 5th, 1913, and thereund er, d istrib u -
tions b y  the executors and tru stees w ere  m ade to the 
attorn eys-in -fact “ p rio r  to the e x istin g  sta te  o f w a r  
betw een the U n ited  S ta te s  and the E m p ire  o f Ber-. 
m a n y .”  (C ase , pp. 32-33.)

U n d er sa id  p ow ers o f  a tto rn ey , and p r io r  to th e 
state  o f w ar, the a tto rn eys-in -fact “ had  rep resen ted  
the d istrib u tees in  v a rio u s  reo rg a n iza tio n s o f co r-
p oration s w hose secu rities  w ere held  b y  the d istrib u -
tees. ”  (C ase, p. 33.) S in ce the d eclaration  o f a 
state  o f w a r the a tto rn e ys-in -fact “ h ave rep resen ted  
the d istrib u tees in the collection  o f  coupons on bonds 
and d ivid en ds o f stock, b e lon gin g  to and stan d in g  in 
p acity , as a tto rn e ys-in -fa ct fo r  the said  d istrib u tees, 
the nam es o f the said  d istrib u tees, and in such ca- 
h ave m ade a ll retu rn s and h ave accounted to the 
H on orable A . M itch ell P a lm er, A lie n  P r o p e r ty  C u s-
todian, as the T ra d in g  w ith  the E n em y A c t, ap p ro ved  
O ctober 6 , 1917, re q u ire s .”  (C ase , p. 33.)

T h e attorn eys-in -fact, u n d er the p ow ers o f a tto r-
n ey  claim ed the d istrib u tiv e  sh ares o f the alien  b e l-
lig e ren ts, and claim  also w as m ade b y  the A lie n  
P r o p e r ty  C u stod ian  fo r  the said  shares.

T h e executors and tru stees  thereupon filed in  the 
C o u rt o f C h an cery  o f th is state  a bill, w h erein  th ey  
p ra y e d  fo r  in stru ctio n s as to w hom  these d is tr ib u -
tiv e  sh ares should be paid . T h e an sw ers filed b y  
both the a tto rn e ys-in -fact and the A lie n  P r o p e r ty
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C u stod ian , p rayed , th a t the sh ares o f th e th ree  said  
beneficiaries should be p a id  to them , resp ective ly .

T h e A lie n  P r o p e r ty  C u stod ian  re fu sed  to execute 
re fu n d in g  bonds as p rovid ed  b y  the sta tu te  o f the 
S ta te  o f N ew  J e rs e y  as a condition  p reced en t to the 
ta k in g  W  re ce iv in g  or h o ld in g  an y  o f th e shares. 
T h ê attorn eys-in -fact, h ow ever, a re  w illin g  and are  
p rep a red  to execute and d e liv e r such refu n d in g  
bonds in  accord  w ith  the la w  o f th is state. (C ase , 
pp. 33, 34.)

T h e a tto rn e ys-in -fa ct claim ed the d istrib u tiv e  
sh ares o f the alien  d au gh ters o f the te s ta to r  un der 
v a lid  and en forcib le  p ow ers o f a tto rn ey , executed in  
the o rd in a ry  course o f business, p r io r  to th e d e clar-
a tio n  o f  w a r  and not in con tem plation  of it, w h erein  
an d  w h ereb y an a g en cy  fo r  the collection  o f such 
sh ares is  b y  exp ress w o rd s created . T h e y  adm itted  
th a t the in terven tion  o f w a r  p reven ted  the tra n s-
m ission  o f  the sh ares to the alien  beneficiaries, and 
th a t the T ra d in g  w ith  the E n em y  A c t  req u ired  them  
to account to the A lie n  P r o p e r ty  C u stod ian  d u rin g  
th e d u ratio n  o f the w a r  fo r  the sh ares o f the alien  
beneficiaries so aw ard ed . T h e y  also  ad m itted  th at 
un der the la w  o f the S ta te  o f N ew  J e rs e y  a refu n d in g  
bond m ust be executed and d e livered  and filed b e fo re  
a  d istrib u tee  o f a d eced en t’s estate  is  en titled , b y  
le g a l r ig h t, to receive his share.

T h e A lie n  P r o p e r ty  C u stod ian  ch allen ged  the en- 
fo rc ib ility  o f the p ow ers o f a tto rn ey , affirm ed the 
ab ro gatio n  o f the sta te  sta tu te  req u irin g  the g iv in g  
o f a re fu n d in g  bond, and dem anded, un der the 
p ow ers a lleged  to be ve sted  in  him  b y  the F e d e ra l 
T ra d in g  w ith  the E n em y A c t, the sh ares o f the aliens, 
and re fu sed  to execute re fu n d in g  bonds, in accord  
w ith  the sta te  statute. H is p osition  w as th a t the 
T ra d in g  w ith  the E n em y A c t  n u llified  the sta te  sta-
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tute  w hich req u ires the execution  and filin g  o f such 
bond and con ferred  upon him  the so vere ign  p ow er 
to take the sh ares w ith ou t g iv in g  such bond.

T h e learn ed  V ice-C h an cello r w as o f opinion th at the 
in terest o f  the a lien s or the a d va n ta g e  to  them  w as 
not so c lea r as to w a rra n t the le g a l conclusion o f the 
continued le g a lity  o f the p ow ers o f a tto rn e y  a fte r  
the d eclaration  o f w a r ;  th at re fu n d in g  bonds w ere 
req uired  fo r  the p rotectio n  o f the executors and 
tru stees o f the testa to r, as w ell as fo r  h is ( te s ta to r ’s) 
c re d ito rs ; that the F e d e ra l sta tu te  did  not suspend, 
n u llify  or ab ro g a te  the state  statu te  re q u irin g  such 
bon ds; and th at the w illin gn ess o f the a tto rn eys- 
in -fact an d  the re fu sa l o f the A lie n  P r o p e r ty  C u sto -
dian  to execute such re fu n d in g  bonds m ade n eces-
sa ry  the e n try  o f a  decree th a t the execu tors con-
tinue to hold the sh ares o f sa id  a lien s as tru stees  and 
to d eposit sa id  sh ares w ith  the court, “ p en d in g  the 
fu rth e r  ord ers o r decrees in  th is c a u se ”  (C ase , p. 
70), and that the b ill should be reta in ed  fo r  the p u r-
pose o f en ablin g the a tto rn e y s in  fa c t  to  com m uni-
cate w ith  th e .a lien s and “ to obtain  such au th o riza -
tion to execute and d e liv e r  sa id  re fu n d in g  b o n d s.”  
(C ase, p. 69.)

T h e A lie n  P r o p e r ty  C u stod ian  ap pealed  fro m  th at 
p a rt o f the decree w hich a d ju d ges th at the said  
sh ares sh all be turn ed  o ver to the a tto rn eys-in -fact 
upon th eir rece iv in g  a u th o rity  fro m  th e ir  p rin cip a ls  
to  execute re fu n d in g  bonds (case, pp. 6 8 , 69), and 
contended in  the cou rt below  and u rg e s  on th is a p -
p eal th at he is en titled  to take the sa id  sh ares im -
m ed iately  upon his d eterm in in g  th a t the p ro p e rty  in 
co n tro v e rsy  is  a lien  owned, and dem and m ade, n ot-
w ith sta n d in g  the existen ce o f the p ow ers o f a tto rn e y  
and w ith ou t com p lyin g  w ith  the statu te  o f the 'S tate 
of New Jersey,
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ARGUMENT.

U n d er the above fa c ts  tw o questions a re  in volved  
in  th is  appeal. T h ese re la te  to, first, the p resen t en- 
fo rc ib ility  o f the p ow ers o f a tto rn ey , n o tw ith stan d -
in g  the p rovision s o f the T ra d in g  w ith  the E n em y 
A c t, and second, the effect o f  th is F e d e ra l sta tu te  on 
the S ta te  sta tu te  req u irin g  the execution  and filin g  
o r refu n d in g  bonds. I t  is  eviden t th a t the la tte r  in -
q u iry  becom es p ertin en t in  th is argu m en t and on th is 
ap p eal on ly in even t the p ow ers o f a tto rn e y  are  held 
not to be enforceable, fo r  i f  th ey  are p re se n tly  va lid  
and the a tto rn e ys-in -fa ef are  w illin g  to execute r e -
fu n d in g  bonds, com pliance w ith  the S ta te  sta tu te  re* 
suits. C onsequently, the in q u iry  d iscussed  a t such 
g re a t len gth  in  th e a p p e lla n t’s b r ie f  should claim  
atten tio n  not until, and on ly a fte r , th is co u rt has 
concluded th a t th e p ow ers o f a tto rn e y  a re  now  
n eith er v a lid  nor enforceable. T h e argu m en t on be-
h a lf  o f the attorn eys-in -fact w ill be p resen ted  u n d er 
the th ree fo llo w in g  gen era l p ro p o sitio n s:

I. T h e p ow ers o f a tto rn e y  a re  p re se n tly  v a lid  and 
en forceable and the a tto rn eys-in -fact th erein  nam ed, 
bein g  w illin g  to execute re fu n d in g  bonds as req u ired  
b y  the sta te  statu te , a re  en titled  in  r ig h t o f the alien  
beneficiaries to h ave aw ard ed  to them  the sh ares o f 
such aliens, w ith  o b ligation  im posed b y  exp ress term s 
o f the F e d e ra l T ra d in g  w ith  the E n em y A c t  to  a c-
count to the A lie n  P r o p e r ty  C u stod ian  fo r  the sh ares 
u n til the term in ation  o f the w ar.

I I . A ssu m in g  th a t the p ow ers o f a tto rn e y  a re  a t 
the p resen t tim e not en forceable, the A lie n  P r o p e r ty  
C u stod ian  is en titled  to take the sh ares o f the alien  
enem ies on ly upon his execu tin g  re fu n d in g  bonds in
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accordance w ith  the state  statu te , and th is because 
the F e d e ra l T ra d in g  w ith  the E n em y A c t  is n eith er 
in conflict n or irrecon cilab le  w ith , nor co n trad icto ry  
to, the p ro v isio n s o f the state  statute.

I I I . T h e re fu sa l o f the A lie n  P r o p e r ty  C u stod ian  
to execute such re fu n d in g  bonds, and the assum ed 
p resen t n o n -en forcib ility  o f  the p ow ers o f attorn ey, 
w ould  seem  to m ake n ecessary  th at the sh ares o f the 
alien  enem ies should rem ain  in the cu stod y and con-
tro l o f the cou rt u n til the term in ation  o f the w ar.

T h ese sev era l prop osition s w ill be con sidered  in 
the o rd er stated.

I.

T H E  P O W E R S  O F  A T T O R N E Y  A R E  P R E S -
E N T L Y  V A L I D  A N D  E N F O R C E A B L E  A N D  T H E  
A T T O R N E Y S - I N - F A C T  T H E R E I N  N A M E D , B E -
IN G  W I L L I N G  T O  E X E C U T E  R E F U N D I N G  
B O N D S  A S  R E Q U I R E D  B Y  T H E  S T A T E  S T A -
T U T E , A R E  E N T I T L E D  IN  R IG H T  O F  T H E  
A L I E N  B E N E F I C I A R I E S  T O  H A V E  A W A R D E D  
T O  T H E M  T H E  S H A R E S  O F  S U C H  A L I E N S , 
W I T H  O B L I G A T I O N  I M P O S E D  B Y  E X P R E S S  
T E R M S  O F  T H E  F E D E R A L  T R A D I N G  W I T H  
T H E  E N E M Y  A C T  T O  A C C O U N T  T O  T H E  
A L I E N  P R O P E R T Y  C U S T O D IA N  F O R  T H E  
S H A R E S  U N T I L  T H E  T E R M I N A T I O N  O F  T H E  
W A R .

T h e on ly fa c t  th a t can v itia te  the le g a lity  o f  the 
p ow ers o f a tto rn e y  is  th at the d istrib u tees sig n in g  
the sam e are at the p resen t tim e alien  b elligeren ts. 

T h e question  then p resen ted  w ould  seem  to be
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w hether or not a pow er o f attorney, authorizing the 
collection o f a d istrib utive share o f an estate d is-
tributable in the U nited S tates, executed p rio r  to 
the w ar and not in contem plation o f it, is revoked by 
the subsequent declaration  o f a state o f w ar between 
the country w herein the distributees and the agent 
reside and the estate is distributable.

T he argum ent in support o f the conclusion that 
the instant pow ers of a ttorn ey are not revoked either 
b y  the declaration  of w ar or by any statute enacted 
b y  the U nited S tates C ongress and approved by the 
P resid en t, or b y  any proclam ation of the P resident, 
w ill be considered under five p ro p o sitio n s:

F i r s t : A t  common law  and in the absence of any 
statute prohibitin g trad e intercourse w ith  the enemy, 
an agency fo r  the collection of m oneys due an alien 
belligerent w as not revoked by w a r ; but on the con-
tra ry , such agent could receive paym ents from  the 
debtor, but could not transm it to his belligerent p rin -
cipal the funds so received unttl the term ination of 
the w ar.

Second: T h is common law  principle w as applied 
by the courts under the N on-Intercourse A c t o f C on-
gress o f 1861, notw ithstanding the express broad p ro -
visions o f this A c t prohibited 1 ‘ a ll com m ercial in ter-
course b y  and betw een”  citizens o f the U nited  States 
and residents in the belligeren t territo ry .

T h ir d : T h is common law  principle w as declared 
and applied  by the courts of E n glan d, notw ithstand-
in g  the E n glish  T ra d in g  w ith  the E n em y A c t o f 1914 
and the several amendments thereto o f 1914 and 
1916, and the proclam ations o f the C row n No. 2 o f
1914.
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F ou rth  : The A m erican  T rad in g  w ith  the E n em y 
A c t o f 1917, in no w a y  modifiés the above rule as 
existin g  at common law  or as applied  under the Non- 
Intercourse A c t o f 1861; but on the con trary, ex-
p ressly  recognizes the existence of such rule and 
provides fo r  its application.

F ifth  : The absolute pow er of the A lien  P ro p e rty  
Custodian under the T ra d in g  w ith  the E n em y A c t  to 
determ ine that p rop erty  is enem y owned and to de-
mand its d elivery  to him, ap p lies  only as to the n a -
ture of the p rop erty  in a dispute between the custo-
dian and the alien and as to its ow nership in d is-
putes between the alien and some th ird  person, and 
does not ap p ly  as to p rop erty  claim ed in the righ t of 
the alien by his law fu l attorney-in-fact, who adm its 
the enem y character of the ownership.

These several propositions w ill be considered in 
the order stated :

F ir s t:  A t  common law and in the absence o f any 
statute prohibiting trade intercourse with the enemy, 
an agency fo r  the collection o f moneys due an alien 
belligerent was not revoked by war; but; on the con-
trary, such agent could receive paym ents from  the 
debtor, but could not' transm it to his belligerent prin-
cipal the funds so received until the term ination of 
the war.

M r. Justice B rad ley , in Insurance Com pany vs. 
D avis, 1877,95 U. S. 425, on page 431, re fers  to Conn, 
vs. Penn, 1  P e te rs  C ircu it C ourt Cases, 496, as “ the 
leadin g au th ority  on this subject in the co u n try .”  
The learned Justice refers to the facts  of Conn. vs.
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Penn, w liat it decided, as w ell as the auth ority  fo r  
its  decision, in the fo llow in g  la n g u a g e :

“ The question in that case w as w hether the 
claim ants o f land in P en n sylvan ia, under con-
tracts of purchase from  the p rop rietaries (the 
Penns) before the R evolution ary W ar, w ere en-

titled  to an abatem ent of interest during the w a r ; 
and Justice W ashington  held that this depended 
on the question whether, during the w ar, the 
prop rietaries, being alien enemies, ‘ had in the 
U nited States a known agent, or agents, au-
thorized to receive the purchase-m oney and quit- 
rents due to them from  the com plainants, the 
vendees. ’ To enable the p arties to adduce proof 
on this point, the court allow ed fu rth er evidence 
to be taken. T he same thing w as held, at the 
same term , in the case o f Dennison, et al., vs. 
Im bric, 3 W ash., 396, where Justice W ashington  
sa y s: ‘ W e think that i f  the alien enemy has an 
agent in the U nited States, or i f  the p la in tiff 
him self w as in the U nited States, and either of 
these facts  known to the debtor, interest ought 
not to ab ate.’ ”

In Insurance Com pany vs. D avis (supra), Mr. J u s-
tice B ra d le y  in his own language sets fo rth  the fo l-
low ing statem ent of the rule of law, on page 429:

“ T h at Avar suspends all com m ercial in ter-
course between the citizens of tw o belligerent 
countries or states, except so fa r  as they m ay be 
allow ed by the sovereign  authority, has been so 
often asserted  and explained in this court w ithin 
the last fifteen years, that any fu rth er discussion 
o f that proposition would be out of place. A s  a 
consequence of this fundam ental proposition, it 
m ust follow  that no active business can be main-
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tained either person ally  or by correspondence, 
or through an agent, by the citizens o f one bel-
ligeren t w ith the citizens of the other. The only 
exception to the rule recognized in the books, i f  
we la y  out of view  contracts fo r  ransom  and 
other m atters of absolute necessity, is that of 
allow ing the paym ent o f debts to an agent o f an 
alien enemy, w here such agent resides in the 
same state w ith the debtor. B u t this indulgence 
is subject to restrictions. In  the first place, it 
m ust not be done w ith  the view  o f tran sm ittin g 
the funds to the principal during the continu-
ance o f the w a r ; though, i f  so transm itted  w ith -
out the d eb tor’s connivance, he w ill not be re-
sponsible fo r i t . ”

See also the rule as stated in the Cyclopedia of 
Law  and P rocedure , V ol. 40, p ages 321, 322, and the 
authorities therein  cited. A n  exam ination o f the 
cases there cited w ill disclose that there is no case 
decided by any S tate  or F ed eral C ourt which either 
denies or modifies the above principle.

T w o d ifferen t theories are suggested by the courts 
as sustaining the conclusion. The one theory rests 
upon the consent of the p arties to the continuation of 
the agency, notw ithstanding the state of w ar, either 
expressed (Insurance Com pany vs. D avis, 95 U. S. 
425) or im plied ( W illiam s vs. P a in e , 169 U. S. 55-73- 
74).

Since expressed consent im plies both know ledge of 
the state of w ar and com m unication am ong enemies, 
the consent m ust n ecessarily  be im plied, as pointed 
out in W illiam s vs. P a in e {supra) on the presum p-
tion o f self interest, i. e. an agency in the in terest of 
the prin cipal w ill be presum ed to continue a fte r  
w a r; w hile an a g e n t’s auth ority  w ill then be term in-
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ated, i f  the a g e n t’s auth ority  m ay be exercised 
aga in st the p rin c ip a l’s interests.

The other theory em phasizes the subject-m atter of 
the agency, i. e. w hether or not the agency contem -
plates or m akes necessary com m unication between 
p rin cipal and agent during the duration of the w ar. 
It is because an agency fo r  the collection of m oney 
due the p rincipal does not m ake n ecessary any com-
m unication between the prin cipal and agent during 
the duration of the w ar th at all courts u n iform ly 
have sustained the v a lid ity  of pow ers o f attorn ey 
fo r  collection which are executed p rior to w ar, and 
not in contem plation of it, d urin g the continuance 
o f the w ar, subject, how ever, to the lim itation that 
the funds so collected shall not be transm itted  during 
the w ar to the alien belligerent principal.

See in this connection W a r d  v s .  S m i t h ,  7 W all, U. 
S. 477, R o b i n s o n  v s .  L i f e  A s s u r a n c e  S o c i e t y ,  42 N.
Y . 54, and F i s h e r  v s .  K u t z ,  9 K an . 501.

I t  is subm itted that, at common law , the attorneys- 
in -fact could collect the monies due the alien p rin -
cipals, notw ithstanding the subsequent declaration  
o f w ar, and this because the pow ers of attorn ey 
w ere executed p rior to the w ar, and not in contem -
plation of it, the continuance of the agency is to the 
interest of the alien principal, and the subject-m at-
ter of the agency neither contem plates nor m akes 
n ecessary com m unication between prin cipal and 
agent during the state o f w ar.

The learned V ice-C hancellor w as of opinion that 
“ there is no rule of public policy which is offended 
by recognizing the v a lid ity  of such pow ers and the 
righ t of attorneys-in-fact to act under them .”  (Case, 
p. 42.) He, how ever, refused present en forcib ility  
because “ it is p lain ly  again st the interests of the 
principals that the agency in the instant case, so fa r
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as g iv in g  refunding bonds is concerned, should con-
tin u e”  (Case, p. 45), and assigned the fo llow in g rea -
son in support of his conclusion: “ In return  fo r
the g iv in g  o f these refunding bonds, fo r  which in 
time of peace the p rin cipals w ould receive shares, 
they now get nothing. M any contingencies m ay arise 
which would cause the alien enemies to elect, rather 
than to g ive refunding bonds, to disclaim  an y in-
terest in the sh ares .”  (C ase, p. 45.)

It is suggested th at it would not be again st the 
interests of the prin cipal personally, to execute a 
refun din g bond, in tim es of peace, fo r  it is only by 
the execution and tiling o f such refunding bond that 
that which w as before a beneficial in terest in the es-
tate becomes an absolute vested  right, w ith  title  to 
specific and segregated  p ro p erty  in him.

W ith  all deference to the opinion o f the learned 
V ice-C hancellor, it is subm itted that the alien p rin -
cipals, both in tim es of peace and of w ar, get the 
shares of the estate to which they are entitled upon 
the execution of the refunding bonds, and that th at 
which w as before a beneficial in terest becomes a 
vested righ t, w ith  title  to specific and segregated  
p rop erty , upon the execution and filin g of ¡such 
bonds. The only difference is that in w ar the shares 
are held by a common-law tru stee until the term ina-
tion of the w ar, but the ownership a lw ays rem ains in 
the alien in both peace and w ar.

In order to ju s t ify  the conclusion that the execu-
tion o f the refun din g bonds is a ga in st the interests 
and to the hurt of the alien principals, it is respect-
fu lly  urged the p ossib ility  o f d isadvan tage to the 
alien principals should not only be probable and im -
minent, but rea l and certain. L egatees have been 
known to refuse to accept legacies, but only under 
m ost exceptional circum stances, and then w ith  such
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r a r ity  as to excite  com m ent. C e rta in ly , no leg atee  
en titled  to receive a p atrim o n y o f one-seventh o f 
a p p ro x im a te ly  a tw o m illion  d o lla r  esta te  w ould  
“ d isclaim  an y  in terest in  the s h a re s ”  and refu se  to 
accept the le g a cy  because of a vagu e, indefinite and 
nebulous p o ssib ility  th at a t some tim e in the fu tu re , 
in  some w ay, som ething m igh t develop  w hich w ould 
be to his financial d isad van tage. W ou ld  an o rd in a rily  
p ru d en t p erson  re fu se  to execute a refu n d in g  bond 
essen tia l to  his re ce iv in g  a le g a c y  because o f the fe a r  
th at fu tu re  leg is la tio n  m ight be enacted p re ju d ic ia l 
to him , w hen at the tim e o f the execution  o f the re -
fu n d in g  bond and the acceptance o f the le g a c y  the en-
actm ent o f the p re ju d ic ia l leg is la tio n  w as n eith er 
probable nor contem plated?

S e c o n d .  T h i s  c o m m o n  l a w  p r i n c i p l e  w a s  a p p l i e d  

b y  t h e  c o u r t s  u n d e r  t h e  n o n - i n t e r c o u r s e  A c t  o f  C o n -

g r e s s  o f  1861, n o t w i t h s t a n d i n g  t h e  e x p r e s s  b r o a d  

p r o v i s i o n s  o f  t h i s  a c t  p r o h i b i t e d  “  a l l  c o m m e r c i a l  i n -

t e r c o u r s e  b y  a n d  b e t w e e n ”  c i t i z e n s  o f  t h e  U n i t e d  

S t a t e s  a n d  r e s i d e n t s  i n  t h e  b e l l i g e r e n t  t e r r i t o r y .

A  con sid eration  o f th is p rop osition  should be p r e -
ceded b y  settin g  fo rth  the p ro v isio n s o f the N on-In-
terco u rse  A c t  o f J u ly  13th, 1861. T h is  act w a s con-
cise and p recise  in  its  te rm s; the la n g u a g e  o f the 
enactm ent w as g e iie ra l and not specific as to the p ro -
h ibition s exp ressed  w ith in  its  term s. I t  auth orized  
the P resid en t,

“ b y  p roclam ation , to  d eclare th at the in h ab i-
ta n ts  o f such 'S tate, o r  an y  section or p a rt  th ere-
of, w h ere such in su rrectio n  ex ists , are  in a  state  
o f in su rrectio n  a g a in st the U n ited  S ta te s ; a n d  

t h e r e u p o n  a \ ll c o m m e r c i a l  i n t e r c o u r s e  b y  a n d  b e -
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t w e e n  t h e  s a m e  a n d  t h e  c i t i z e n s  t h e r e o f  a n d  t h e  

c i t i z e n s  o f  t h e  r e s t  o f  t h e  U n i t e d  S t a t e s  s h a l l  

c e a s e  a n d  h e  u n l a w f u l  s o  l o n g  a s  s u c h  c o n d i t i o n  

o f  h o s t i l i t y  s h a l l  c o n t i n u e ;  and all goods and 
chattels, w ares and m erchandise, com ing from  
said state or section into the other p arts of the 
U nited S tates, and all proceeding to such state 
or section, by land or w ater, shall, together w ith 
the vessel or vehicle conveying the same, or con-
veyin g  persons to or from  such state or section, 
be fo rfe ited  to the U nited S ta te s .”

The act then provides, how ever:
“ that the P resid en t m ay, in his discretion, li-
cense and perm it com m ercial intercourse w ith  
any such p a rt of said state or section, the inhabi-
tants of which are so declared in a state o f in-
surrection, in such articles, and fo r  such time, 
and by such persons, as he, in his discretion, m ay 
think m ost conductive to the public interest. ’ ’

The U. S. C ourts, as w ell as the A p p ella te  C ourts 
o f all states which considered the question u n iform ly 
held that the above provisions of the N on-Intercourse 
A ct of 1861, although broad enough to ap p ly  to the 
relation of debtor and creditor, and to prevent du r-
in g hostilities the appointm ent of an agent or at- 
torney-in-fact fo r  collection, did not, how ever, p re-
ven t a resident in the te rr ito ry  o f one o f the b elliger-
ents h avin g in tim e of w ar an agent resid in g in the 
te rr ito ry  o f the other, to whom the debtor could p a y  
his debt in money, provided such agent or attorney- 
in-fact w as created before the w ar began and not in 
contem plation of it.
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In  U. S . vs. Grossm ayer, 1869, 76 U . S. 72, M r.-Jus-
tice D avis, on page 74, sa y s:

“ B ut C ongress did not w ish to leave any one in 
ignorance o f the effect of w ar in this regard, fo r  
as ea rly  as the 13th of June, 1861, it passed a 
N on-Intercourse A ct, which prohibited all com -
m ercial intercourse between the states in in sur-
rection and the rest o f the U nited  States. I t  is 
true that the P resid en t could allow  a restricted  
trade, i f  he thought p ro p e r.”

He further says, on page 75:
“ A  prohibition o f all intercourse w ith  an en-

em y durin g the w ar affects debtors and creditors 
on either side, equally  w ith  those who do not 
bear that relation  to each other. W e are not 
disposed to deny the doctrine that a  resident in 
the te rr ito ry  of one of the belligerents m ay have, 
in  tim e o f w ar, an agent resid in g  in the te rr ito ry  
o f the other, to whom his debtor could p a y  his 
debt in m oney, or d eliver to him  p ro p erty  in d is-
charge o f it, but in such a case the agency m ust 
have been created  before the w a r began, fo r  
there is no pow er to appoint an agent fo r  any 
purpose a fte r  hostilities have actually  com -
menced, and to this effect are all the authorities. 
The reason w hy this cannot be done is obvious, 
fo r  w hile the w ar lasts nothing which depends 
on com m ercial intercourse is p erm itted .”

In  M ontgom ery vs. the U. S ., 1872, 82 U . £>., M r. 
Justice S tro n g  quotes W oolsey  on In tern ation al L a w  
as auth ority  fo r  the same proposition. H e says :

“ N othing is c learer than th at all com m ercial 
tran saction s of w hatever kind (except ransom  
contracts) w ith  the subjects, or in  the territo ry ,
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o f the enemy, w hether direct or indirect, as 
through an agent or p artn er who is neutral, are 
ille g a l and void. T h is is not inconsistent w ith  
the doctrine th at a resident in the te rr ito ry  of 
one belligerent m ay have in tim es of w ar an 
agent resid ing in the te rr ito ry  o f the other bel-
ligerent, to whom his debtor m ay p a y  the debt, or 
d eliver p ro p erty  in discharge o f it. Such p a y -
m ents or deliveries involve no intercourse be-
tween enem ies.’ ’

In  U .  8 .  v s .  L a p e n e  &  C o . ,  1873, 84 U . S., Mr. J u s-
tice H unt, in a p p ly in g  the above principle, said, on 
p age 604:

“ The agency to receive paym ent o f debts due 
to Lapene & Co. m ay w ell have continued.”

but he held that the principle had no application, be-
cause,

“ A vegn o  w as no debtor to that firm .”

In  F r e t z  v s .  S t o v e r , 89 U. S., M r. Justice D avis, on 
page 206, sa y s:

“ D irected by his governm ent to hold no in ter-
course w ith  his agent, and th erefore unable to 
change instructions which w ere not applicable to 
a state of w ar, yet he w as bound by the acts o f 
his agent in the collection of his debts the same 
as i f  peace p rev a iled .”

See also C y c l o p e d i a  o f  L a w  a n d  P r o c e d u r e ,  V ol. 40, 
pages 326 and 327, and the authorities therein cited.

The principle o f law  above stated under the Non- 
In tercourse A c t  o f 1861, has likew ise by the U. S . 
Suprem e C ourt been applied to an attorney-in-fact 
created by the term s o f the pow er to execute and ac-
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know ledge a deed, and to receive and account fo r  the 
purchase money.

The case o f W i l l i a m s  v s .  P a i n e ,  ( s u p r a ) ,  is p a rtic-
u la rly  applicable to the facts  of the instant case, and 
this is because in each instance the in q uiry arises as 
to the application  of the gen eral principle of agency 
to an attorney-in-fact created fo r  the purpose of re-
ceivin g money.

The opinion of M r. Justice Peckham  is likew ise 
im portant, fo r  it rem oves any m isapprehension that 
m ay arise from  some expressions of the court in 
I n s .  C o .  v s .  D a v i s  ( s u p r a )  and m akes clear and de-
finite the decision of the Suprem e C ourt that a pow er 
o f attorn ey executed before the w ar is not revoked 
b y a subsequent declaration of w ar w here the attor-
ney-in-fact resides in the belligerent country w herein 
the pow er is to be executed.

Mr. Justice Peckham  quotes the follow in g from  Mr. 
Justice G ray  in the case of K e r s h a w  v s .  K e l s e y ,  100 
M ass. 561: (pp. 72-73).

‘ * The result is, that the law  o f nations, as ju d i-
c ia lly  declared, prohibits all intercourse between 
citizens o f the two belligerents, which is consist-
ent w ith the state of w ar between their co u n tries; 
and that this includes an y act of vo lu n tary  sub-
m ission to the enemy, or receivin g his protec-
tion; as w ell any act or contract which tends 
to increase his reso u rces; and every  kind of tra d -
in g  or com m ercial dealing or intercourse, 
w hether by transm ission of m oney or goods, or 
orders fo r  the d e livery  o f either, between the 
two countries, d irectly  or in d irectly, or through 
the intervention of th ird  persons or p artn er-
ships, or by contracts in any form  looking to or 
in volvin g such transm ission, or b y  insurances 
upon trade w ith  or by the enemy. B eyond the
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principle of these cases the prohibition lias not 
been carried by judicial decision. The more 
sweeping statements in the text books are 
taken from the dicta which we have already 
examined, and in none of them is any other ex-
ample given than those just mentioned. At this 
age of the world, when all the tendencies of the 
law. of nations are to exempt individuals and 
private contracts from injury or restraint in con-
sequence of war between their governments, we 
are not disposed to declare such contracts un-
lawful as have not been heretofore adjudged to 
be inconsistent with a state of war. ’ ’

He distinguishes Ins. Co. vs. D avis  from the case 
then under consideration, in the following language: 

“ Under the circum stances o f this case, ice 
think the attorney-in-fact had the right to make 
the conveyance he did. I t  teas not an agency of 
the class such as is m entioned in Insurance Com -
pany v. D avisf supra, and teas not necessarily  
revoked and avoided by the war. W here it is 
principal that the agency should continue, or 
where its continuance would im pose some new  
obligation or burden, the assent of the principal 
to the continuance o f the agency after the war 
broke out* will not be presum ed but m ust be 
proved, either by his subsequent ratification or in 
some other manner. A n d  on the other hand, 
where it is to the m anifest interest o f the prin-
cipal that the agency, constituted before the

. war, should continue, the assent of the principal 
w ill be presum ed. Or, i f  the agent continues to 
act as such, and his so acting is subsequently  
ratified by the principal, then those. acts are 
ju st as valid and binding upon the principal as 
i f  no war had intervened.”
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On pages 74-75 the learned Justice sets forth  the 
peculiar facts in the case under consideration, and 
w hy the gen era l principle above adverted to should 
control its  decision.

It  should be pointed out in this connection that the 
case of W i l l i a m s  v s .  P a i n e ,  s u p r a ,  w as referred  to 
w ith  fa v o r  by two o f the Jud ges in the late E n glish  
case o f T i n g l e y  v s .  M u l l e r ,  1915, 2 L a w  R eports 
C hancery D ivision  (1917) 144. See opinion of L ord  
C ozens-H ardy, page 156, and of W arrin gto n , L . J. 
page 169.

T h i r d . — T h i s  C o m m o n  L a w  P r i n c i p l e  w a s  d e c l a r e d  

a n d  a p p l i e d  b y  t h e  C o u r t s  o f  E n g l a n d ,  n o t w i t h s t a n d -

i n g  t h e  E n g l i s h  t r a d i n g  w i t h  t h e  E n e m y  A c t  o f  1914 
a n d  t h e  s e v e r a l  A m e n d m e n t s  t h e r e t o  o f  1914 ' a n d  

1916 a n d  t h e  P r o c l a m m i i o n s  o f  t h e  C r o u m  N o .  2 o f  

1914.

T i n g l e y  v s .  M u l l e r ,  above re ferred  to in the next 
preceding p aragrap h , review s the E n glish  cases 
which have considered the subject o f the effect of w ar 
on an agency fo r  collection of a debt, and holds that, 
at common law, an irrevocable pow er of attorney 
to sell lands and g iv e  receipts fo r  the purchase 
m oney, is not avoided b y  the donor of the pow er sub-
sequently becom ing an alien enemy, and fu rth er holds 
that such pow er of attorn ey is valid , notw ithstanding 
the E n glish  T ra d in g  w ith  the E nem y A ct of 1914 
(4-5 Geog. 5 c. 87) and notw ithstanding the E n glish  
T rad in g  w ith  the E nem y Am endm ent A cts  of 1914 
(5 Geog. 5 c. 12) or of 1916 (5 and 6 Geog. 5 c. 105) 
and also notw ithstanding the T rad in g  w ith the 
E n em y Proclam ation  No. 2, dated Septem ber 9th, 
1914, p aragrap h s 3 and 5. The facts  of that case are 
stated in the second p aragrap h  o f the syllabi as fo l-
lows :



B r i e f  f o r  R e s p o n d e n t s . 21

“ The defendant, a  Germ an b y  birth, but fo r  
m any years resident in E ngland, although never 
naturalized, being about to proceed to Germ any, 
executed a pow er o f a ttorn ey on M ay 20, 1915, 
by which he appointed his solicitor his attorney 
to sell his leasehold house and to execute such 
tran sfers and deeds as w ere necessary. The 
pow er o f attorn ey w as m ade irrevocable fo r  
tw elve months. On M ay 26, the defendant ob-
tained a Governm ent perm it from  the police to 
trave l to T ilb u ry  w ith the object o f em barking 
fo r  G erm any, by w ay  of F lush in g, and started  
on that day. On June 2, 1915, the leasehold 
prem ises w ere sold to the p la in tiff b y  public auc-
tion, and a deposit w as p aid  and an agreem ent 
signed by him. T here w as no evidence as to the 
date when the defendant reached G erm any, but 
it w as some time between M ay 26 and June 11,
19 15 .”

E ve, J., in the court below, held th at from  the above 
facts the proper inference w as that at the date o f sale 
the defendant w as not an alien enemy.

The A p p ellate  Court, how ever, held that on June 
2, 1915, the date o f the sale, the defendant w as an 
alien enem y, but that since the pow er of attorn ey had 
been given  b y  the defendant at a  tim e when he w as 
not ah alien enemy, the subsequent declaration  o f 
w ar, and his thereby becom ing an alien enemy, did 
not affect the v a lid ity  o f the acts done by the donee 
under the power. The C ourt consequently held the 
contract of sale entered into pursuan t to the pow er 
o f attorney, should not be rescinded, and that the 
purchase m oney should be paid  to the donee, but 
that its transm ission to the belligerent enem y should 
aw ait the final term ination o f the w ar. D urin g the
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interim , the purchase m oney m ay be vested in the 
custodian.

The im portance of this case im pelled six  of the 
Jud ges to w rite separate opinions, w herein the rea -
sons which p a rticu la rly  appealed to each are set 
forth . F iv e  of the Judges, sittin g  in the C hancery 
D ivision  on A pp eals, reached the conclusion above 
set forth . One Ju d ge (Scrutton) dissented. A  few  
excerpts from  the opinions of these different Judges 
should be given.

L o rd  Cozens-H ardy, on p age 156, a fte r  demon-
stratin g  the error of E ve, J., in the court below as 
to the d efen d an t’s being an alien enemy on June 2, 
the date of entering into the contract of sale b y  the 
donee of the pow er o f attorney, asks the follow in g 
controlling in q u iry :

‘ ‘ B u t can it be said that the pow er of attorney 
w as n ecessarily  revoked when M uller became 
an alien en em y?”

H e then answ ers in the negative, and refers to W il-
liams vs. P a in e , supra, in the follow in g lan gu age:
( p . 157) . J

“  I  think not. It is true that m ost agencies, in-
vo lv in g  as they do continuous intercourse w ith  
an alien enemy, are revoked, or a t least suspend-
ed. B u t such considerations have no bearin g 
upon a  special agency of this nature. M r. G al-
braith  called our attention to a case decided in 
1897 in the Suprem e C ourt of the U nited States 
— W illiam s v. Paine. (2) A  pow er of attorney 
gran ted  b y  an officer and his w ife  resident in 
P en n sylvan ia  to convey land in the c ity  of W ash -
ington w as held not to be revoked by the w ar, 
in  which the gran tors of the pow er took an active 
p a rt  w ith  the C onfederates, but to be w ell exe-
cuted notw ithstanding the w a r .”
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Sw in fen  E a d y, L . states the p ivo ta l inquiry 
o f the case as follow s, p. 159:

“ The question upon which this appeal turns 
th erefore resolves itse lf into th is: W as the
agreem ent o f June 2 illegal when m ade, or has 
it become illegal to ca rry  it out

The learned Judge, a fte r  review in g w ith  p a rtic-
u la rity  and setting fo rth  the exact provisions of the 
origin al E n glish  T ra d in g  w ith the E nem y A ct and 
its several am endments, as w ell as the proclam ation 
o f the Crow n, concludes that there is nothing in the 
origin al act, or in either of the am endments, or in 
the proclam ation which modifies the common law  
principle above adverted to. He concludes his opin-
ion in the fo llow in g m anner, page 16 1:

“ I  am  of the opinion that the contract of 
June 2, 1915, w as a legal contract and that the 
p ro p erty  can be law fu lly  and effectually  con-
veyed  to the p lain tiff, and that M r. W hite, as 
the attorn ey o f the defendant, can receive and 
g ive a  va lid  discharge fo r  the balance of the 
purchase money, and that the p la in tiff is  not 
entitled to have the contract rescinded or to 
be relieved from  it .”

Ban] ms, L . J . w as o f the opinion that the pow er 
o f attorn ey fo r  the collection of the debt w as neither 
unlaw ful at common law , nor forbidden by either 
the statutes or proclam ation. On page 163, his 
conclusion terse ly  is expressed as fo llo w s:

“ There rem ain, therefore, the two questions 
of w hether the contract w as unlaw ful at com-
mon law , and whether, assum ing that not to 
be so, any proceeding to com plete the purchase 
w ith know ledge that the defendant is an enemy
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is forbidden by the statute and the proclam a-
tion. I  think that these two questions, under 
the peculiar circum stances of this case, should 
be considered to geth er.”

B ankes, L . J. likew ise m akes clear the equity of 
the position contended fo r  by the attorneys-in-fact 
in  the instant case, in the fo llow in g language, on 
p age 163:

“ I  do not see any ground fo r  sayin g  that the 
fa c t that the defendant has become an enem y has 
put an end to the pow er of attorney. E ven  if  it 
had, there is pow er in the B oard  of T rad e under 
s. 4 of the T rad in g  w ith  the E n em y A ct, 1916, to 
g ive  the custodian fu ll pow er to convey the p rop -
erty, so that no difficulty need arise on that 
ground. The com pletion of the sale w ill not in-
volve any com m unication w ith  the defendant, or 
an y paym ent to him  or fo r  his benefit, w hile the 
w ar lasts.

“ W h y then should the C o u rt in te rfe re ! Is  
there anything in the contractual relations of the 
p arties at th eir present stage which can be said 
to offend again st either the p rinciples of the com-
mon law  or the provision s of any statute i f  the 
purchase is allow ed to proceed to com pletion! 
1  t h i n k  n o t .  T h e  a l t e r n a t i v e  a p p e a r s  t o  h e  e i t h e r  

t o  c o n d e m n  t h e  p r o p e r t y  t o  r e m a i n  d e r e l i c t  u n t i l  

t h e  e n d  o f  t h e  w a r ,  o r  t o  h o l d  t h e  p l a i n t i f f  t o  h i s  

b a r g a i n  w i t h  t h e  v a r i a t i o n  i m p o s e d  b y  s t a t u t e  

t h a t  t h e  p u r c h a s e  m o n e y  i s  t o  b e  h e l d  u p  a n d  n o t  

p a i d  o v e r  t o  t h e  v e n d o r  u n t i l  t h e  w a r  i s  o v e r .  I  

t h i n k  t h a t  t h e  l a t t e r  i s  n o t  o n l y  t h e  r e a s o n a b l e  

c o u r s e ,  b u t  i t  i s  t h e  o n e  w h i c h  i s  i n  a c c o r d a n c e  

w i t h  t h e  l a w .  I n  m y  o p i n i o n  t h e  a p p e a l  f a i l s . ”
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W arrin gton , L. J. em phasizes the same consider-
ation in the follow in g language, page 168-9:

“ The P roclam ation  of Septem ber 9, 1914, in 
par. 5 (1.) w arns persons not to p ay any sum 
of m oney to or fo r  the benefit of an enemy. I t  
is contended on behalf of the p la in tiff that it 
would, under the rules of the common law  and 
under the proclam ation, be illegal fo r him to 
p a y  the purchase m oney inasm uch as that would 
be a paym ent fo r  the benefit of the enemy, and 
that therefore he is excused from  perform ance. 
The paym ent in the present case would p rop erly  
be made to the attorn ey in this country and not 
to the enem y him self. The attorn ey in the p res-
ent case has com plied w ith s. 3 of the T rad in g  
w ith the E nem y Am endm ent A ct, 1914, b y  com -
m unicating the facts to the custodian and ashing 
fo r  his directions, and the custodian in rep ly  has 
directed him to keep the money. I t  must, I  think, 
be presum ed that M r. W hite w ill do his duty as 
he has hitherto done it, and if  so, the result w ill 
be that the enem y w ill p art w ith his p ro p erty  and 
be kept out of his purchase m oney until the end 
o f the w ar. M o r e o v e r ,  i f  t h e r e  h e  a n y  d o u b t  a s  t o  

t h e  p r o p r i e t y  o f  t h e  p a y m e n t  o f  t h e  p u r c h a s e  

m o n e y  t o  t h e  a t t o r n e y ,  t h e  l a s t - m e n t i o n e d  s t a t u t e  

p r o v i d e s  m a c h i n e r y  e x t e n d e d  b y  t h e  T r a d i n g  

w i t h  t l i e  E n e m y  A m e n d m e n t  A c t ,  1916, s .  4, 
w h e r e b y  t h e  r i g h t  t o  r e c o v e r  a n d  r e c e i v e  t h e  

p u r c h a s e - m o n e y  m a y  b e  v e s t e d  i n  t h e  c u s t o d i a n ,  

w h o  u n i t  i n  t h a t  c a s e  h o l d  i t  u n t i l  t h e  t e r m i n a t i o n

of the p r e s e n t  w a r  a n d  tIter^ f t er d e a l  with the
s a m e  i n  s u c h  m a n n e r  a s  H i s  M a j e s t y  m a y  b y  

O r d e r  o f  C o u n c i l  d i r e c t .  T h e  r e s u l t  i s ,  i n  m y  

o p i n i o n ,  t h a t  t h e  c o n t r a c t  c a n  b e  c a r r i e d  o u t  w i t h -

o u t  r e q u i r i n g  t h e  p l a i n t i f f  t o  d o  a n y  a c t  w h i c h
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A s  i l l e g a l  e i t h e r  a t  c o m m o n  l a w  o r  u n d e r  t h e  p r o c -

l a m a t i o n  o r  t h e  s t a t u t e s .

B ra y , J. in the fo llow in g terse sentences concludes 
that the pow er of attorn ey w as neither again st pub-
lic p olicy  at common law , nor prohibited b y  statute 
or proclam ation. On page 186 he s a y s : -

“ The result of the cases that I  have referred  
to seems to be that in order to determ ine w hether 
a contract such as this w ith an alien enem y is i l-
leg a l and void  it  is necessary to answ er the fo l-
low ing questions: (a) D oes the contract in-
volve intercourse w ith  an alien enem y, (b) 
W ould it trnid i f  va lid  to the detrim ent of tins 
country or to the advantage of the enem y! (c) 
Is  it again st public p o licy ! F o r  the reasons I  
have a lread y m entioned, h avin g  reg ard  t o  the 
facts  in this case, m y answ er to each of these 
question is, No. T h erefore, so fa r  as the com-
mon law  is concerned, this contract of June 2 
w as, in m y opinion, neither illegal nor v o id .”

A s  to the effect of the proclam ation and statutes,

he says, page 187: ' .
“ The rem aining question is w hether it w as

prohibited by any proclam ation. T he P ro c 
lam ation of Septem ber 9, 1914, par. 5, provides 
as fo llo w s: ‘ F rom  and a fte r  the date of this
P roclam ation  the fo llow in g prohibitions shall
have e f fe c t ...........and W e do hereby accordingly
w arn all persons resident, carry in g  on business 
or being in Our Dom inions and b y  sub-
par. 9: ‘ N ot to enter into any com m ercial, fin-
ancial or other contract or obligation w ith  or fo r 
the benefit of an enem y’ ; and then at the end of 
par. 5 : ‘W e  do hereby fu rth er w arn all persons
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that w hoever in contravention of the law  shall 
commit, aid or abet any of the aforesaid  acts, is 
g u ilty  o f a crim e and w ill be liable to punishm ent 
and penalties accord in gly .’ Is  this contract a 
contract w ith the enem y w ithin the m eaning of 
sub-par. 9? I  think not. I  do not think, h avin g 
reg ard  to the recitals in the pream ble, that it ap-
plies to a contract like this, m ade not d irectly  
w ith an alien enemy, but through an agent in 
this country who had received his auth ority  be-
fore the vendor became an alien enemy and who 
could ca rry  through the transaction  w ithout any 
intercourse w ith  the alien enem y.”

I t  is therefore subm itted that the pow ers of a ttor-
ney in the instant case, had they arisen  in the E n g -
lish  Court, under the principle and provisions of the 
B ritish  statute, w ould have been held va lid  uniform -
ly , both at common law  and under the T rad in g  w ith 
the E nem y statutes and proclam ations at present ex-
istin g  in E ngland.

F ou rth .— The Am erican Trading with the Enem y  
A ct o f 1917, in no way modifies the above rule as ex-
isting at common law or a<s applied under the non- 
intercourse A ct o f 1861; hut on the contrary, express-
ly recognizes the existence o f such rule and provides  
fo r  its application.

Section 3, par. (a) of the A m erican  T ra d in g  w ith 
the E nem y A ct of 1917, provides t h a t :

“ It shall be unlaw ful fo r  any person in the 
U nited States, except w ith the license of the 
P residen t, gran ted  to such person, or to the 
enemy, or a lly  of enemy, as provided in this A ct, 
w ilfu lly  to trade, or attem pt to trade, either di-
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fectly  or indirectly, w ith, to or from , or for, or on 
account of, or on behalf of, or fo r  the benefit of, 
an enem y or a lly  of enemy, or in conducting or 
takin g p a rt in such trade, d irectly  or indirectly, 
for, or on account of, or on behalf of, or fo r  the 
benefit of an enem y or a lly  of enemy. ’ ’

“ To tra d e ”  by the A c t is deemed to mean, Sec. 
2, par. ( a ) :

“ P a y , sa tisfy , com prom ise, or g ive secu rity  
fo r  the paym ent ot  satisfaction  of any debt or 
obligation . 1 1

. I t  is denied that it is w ithin the inhibition of the 
statute to receive the d istrib utive shares of the alien 
belligerents under the pow er of attorn ey which is the 
subject o f in q uiry in the present case.

B y  the express term s of the statute, this m ay be 
done “  w i t h  t h e  l i c e n s e  o f  t h e  P r e s i d e n t  g r a n t e d  t o  

s u c h  p e r s o n , ”  even i f  it is w ithin the inhibition of the 
statute.

K eep in g  this perm ission thus to trade w ith the 
license o f the P residen t in mind, p aragrap h  B  in Sec, 
7 of the A ct should be carefu lly  read. I t  is subm itted 
that the language of this section is, d eclaratory  o f the 
principle of law  hereinbefore adverted to as existin g 
at common law, and has in express term s provided 
fo r  the rule o f law  as expressed by the Suprem e 
C ourt of the U nited S tates in the cases hereinbefore 
cited, which have arisen  under the N on-Intercourse 
A c t of 1861.

The fo llow in g excerpts are p a rticu la rly  a p p licab le : 
“ No conveyance, tran sfer, d elivery, paym ent 

or loan of m oney or other p ro p erty  in violation  
of section three hereof, m ade a fte r  the passage 
o f this act and not under license as herein pro-
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vided, shall confer or create any righ t or rem edy 
in respect th e re o f; and no person shall, by v irtu e  
of any assignm ent, indorsem ent, or d e livery  to 
him of any debt, bill, note or other obligation or 
chose in action by, from , or on beh alf of, or on 
account of, or fo r  the benefit o f an enem y or a lly  
o f enemy, h ave an y righ t or rem edy again st the 
debtor, obligor or other person liable to p ay, fu l-
fill, or p erform  the same, u n l e s s  s a i d  a s s i g n m e n t  

o r  i n d o r s e m e n t  o r  d e l i v e r y  w a s  m a d e  p r i o r  t o  t h e  

b e g i n n i n g  o f  t h e  w a r  o r  s h a l l  b e  m a d e  u n d e r  

l i c e n s e  a s  h e r e i n  p r o v i d e d , etc. ’ ’

I t  w ill be observed that b y  express exception the 
trad in g  w ith  the enem y condemned in section 3 does 
not ap p ly  where the paym ent, though m ade a fte r  the 
p assage o f the act, w as provided  fo r  by “ an assign -
ment, indorsem ent, or d e livery  p rio r to the beginning 
o f the w ar/’'’

The theory on which the non-revocation o f an 
agency fo r  the collection o f m oney by subsequent w ar 
on which the common law  principle w as based and the 
controlling consideration w ith  the Suprem e C ourt in 
a p p ly in g  the same rule under the N on-Intercourse 
A c t o f 1861, w as that the agen cy w as created p rio r 
to the w ar, not in contem plation o f it, and related  to 
m atters in no w a y  detrim ental to the in terests o f 
the Governm ent.

It is the knowledge of this controlling consider-
ation and of this rule of law that must have induced 
Congress to incorporate in par. B of Section 7, the 
following proviso:

“ Provided that nothing in this act contained 
shall prevent the carrying out, completion, or 
performance of any contract, agreement, or obli-
gation originally made with or entered into by
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an enem y or a lly  of enem y where, p r i o r  t o  t h e  

b e g i n n i n g  o f  t h e  w a r ,  a n d  n o t  i n  c o n t e m p l a t i o n  

t h e r e o f ,  t h e  i n t e r e s t  o f  s u c h  e n e m y  o r  a l l y  o f  

e n e m y  d e v o l v e d  b y  a s s i g n m e n t  o r  o t h e r w i s e ,  

u p o n  a  p e r s o n  n o t  a n  e n e m y  o r  a l l y  o f  e n e m y  

w i l l  b e  b e n e f i t e d  b y  s u c h  c a r r y i n g  o u t ,  com ple-
tion or perform ance otherw ise than by release 
from  obligation thereund er.’ ’

The fo llow in g p aragrap h  as a  fu rth er exception to 
the A c t can be construed in no other w ay, it is sub-
m itted, than to g ive  v a lid ity  to the pow ers o f a ttor-
ney, which is the m atter of in quiry in the present 
case. The language of the A ct is as fo llo w s:

“ N othing in this act shall be deemed to p re-
vent paym ent of m oney belonging or ow ing to 
an enem y or a lly  of enem y to a person w ithin 
the U nited States not an enem y or a lly  of enemy, 
fo r  the benefit o f such person or of any other 
person w ithin the U nited States, not an enemy 
or a lly  of enemy, i f  t h e  f u n d s  s o  p a i d  s h a l l  h a v e  

b e e n  r e c e i v e d  p r i o r  t o  t h e  b e g i n n i n g  o f  t h e  w a v  

a n d  s u c h  p a y m e n t s  a r i s e  o u t  o f  t r a n s a c t i o n s  e n -

t e r e d  i n t o  p r i o r  t o  t h e  b e g i n n i n g  o f  t h e  w a r ,  and 
not in contem plation th e re o f: P rovid ed , that 
such paym ent shall not be m ade w ithout the 
license of the P residen t, general or special, as 
provided in this A ct. ’ ’

The proviso of this p aragrap h  is in exact accord 
w ith  the N on-Intercourse A ct of 1861. I t  w ill be 
observed, how ever, that the preceding p aragrap h  of 
the T rad in g  w ith the E nem y A ct of 1917, does not 
contain such proviso.

I t  is subm itted that the above excerpts from  Sec-
tion 7, o f the T ra d in g  w ith the E nem y A ct of 1917,
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can h ave no reason able in te rp reta tio n  p laced  upon 
them  other than  th ey  exp ress the le g is la tiv e  intent 
to p erm it tw o th in gs w hich except fo r  the lan g u ag e  
th erein  contained w ould  be inhibited  b y  the gen e ra l 
lan gu age  o f the A c t  o f 1917.

T he th in gs excepted  b y  the A c t  o f 1917, a re  (a) 
p erform an ce o f a con tract m ade w ith  an energy p rio r  
to the w a r  and not in  contem plation  o f it, w hen the 
en e m y’s in terest d evo lved  to a  p resen t resid en t in  
the U n ited  S ta te s  and not an enem y and sa id  p e r-
form an ce o f con tract w ill not benefit such alien  en-
e m y ; and (b) the p aym en t o f m oney b elon gin g  or 
ow in g to an enem y, a resid en t o f the U n ited  S ta te s, 
w hen the fun d s so p a id  w ere received  p r io r  to the 
w a r  and arise  fro m  tran sactio n s en tered  into p r io r  to 
and not in contem plation  o f w ar.

T h e gen era l lan g u ag e  o f the first exception, it  is 
subm itted, ap p lies  to  the p ow ers o f a tto rn e y  now  be-
fo re  th is cou rt and the conditions im posed b y  the 
A c t  are  here p resen t. (1)  T h e in strum en t w as ex e-
cuted and d e livered  p r io r  to and not in  contem -
p latio n  o f w a r ;  (2) the a tto rn eys-in -fact to whom  
the alien  en em y’s in te rests  d evo lved  are resid en ts 
in and citizen s o f the U n ited  S ta te s ; (3) the alien  
b e lligeren ts w ill not benefit" b y  the a tto rn e ys-in -fact 
re ce iv in g  th e ir  resp e ctive  d istrib u tiv e  shares, fo r  the 
secu rities and cash received  b y 'th e  a ttorn eys-in -fact 
w ill be tu rn ed  o ver to the A lie n  P r o p e r ty  C u stod ian  
to be held  b y  him  u n til the term in ation  o f the w ar.

T h e lan gu age o f the second exception  (b) is ex -
p ress  and c lear in its  ap p lication  to  the in stan t case. 
(1)  T h e in te rests  or p ro p e r ty  o f the alien  b e llig e r-
ents arose fro m  m atters in no w a y  connected w ith  
th e  w ar. (2) T h e death  o f a fa th e r, h is w ill and 
the d istrib u tion  o f h is estate  p u rsu an t to  the term s 
contained in the w ill, are  ce rta in ly  m atters th at took
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pilace p rio r to the w ar, and (3) the pow ers of a tto r-
ney w ere executed not in contem plation of w ar. 
T hese m atters are certain ly  contem plated b y  the ex-
ception, and all o f the essential conditions im posed 
b y the A ct are here present.

B u t i f  there w ere any doubt about this legal intent 
and purpose, or these p aragrap h s of Section 7, that 
doubt, by the application of three w ell recognized 
rules of construction, m ust be resolved in fa v o r  of 
the rule of law  here contended fo r  b y  the attorneys- 
m -fact, as announced at common law  and as declared 
by the Suprem e C ourt of the U nited States in con-
stru in g the N on-Intercourse A ct of 1861.

These rules o f construction m ay be stated as fo l-
lows :

(a) Statu tes are to be considered w ith  reference 
to the principles o f  common law  in force at the time 
o f their enactment.

(b) Hence statutes do not effect any change in 
the law  other than th at which is expressed or neces-
sa rily  im plied from  the lan guage used.

(c) Statu tes should he construed as form ing p a rt 
o f a uniform  system  of jurisprudence and hence their 
effect should be determ ined in conform ity not only 
w ith the common law , but also in connection w ith  
other statutes on the same subject, no m atter when 
enacted.

These several rules of construction w ill be con-
sidered in the order stated.

(a) S tatu tes are to be considered w ith reference 
to the p rinciples of common law  in force at the tim e 
of their enactm ent.
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In  U. 8 . vs. F reig h t A ssociation , 59 F’ed. 58, the 
principle w as applied to the use o f common law  
term s as defined by the common law  fo r  the purpose 
o f explaining an offense defined by Congress. The 
C ourt in that case said :

‘ 1 W hen C ongress creates an offense and uses 
common law  term s, the courts m ay probably look 
to that body o f jurisprudence fo r the true m ean-
ing o f the term s used, and, i f  it is a common law  
offense, fo r  the definition o f the offense i f  it is 
not c learly  defined in the A ct adopting or creat-
ing i t .”

In B radley  vs. P eo p le , 8 Colo. 599, it w as held that 
w here a statute provides that certain  acts constitute 
larceny, it does not dispense w ith  the common law  
rule req uirin g the existence o f crim inal intent as the 
n ecessary element of guilt.

See also Cum berland Telephone, etc., vs. K elleu  
160 Fed. 316.

H ow e vs. Peckham , 10 B arb. 656;
36, Cyclopedia o f Laiv  & P rocedure , p. 1145.

A p p ly in g  this prin cip le o f construction to the 
A ct o f 1917, it has been dem onstrated in the preced- 
in g  p aragrap h s that at common law  the pow ers o f a t-
torn ey w ere not revoked by w a r w here the agent w as 
charged w ith  the d u ty  o f collecting m oney due the 
alien belligerents.

C ongress is  presum ed to have know ledge o f the 
existence o f this rule o f common law . H ence in the 
absence o f express n egative term s or express p ro -
hibitions the conclusion is justified  that the act w as 
not intended to m od ify  or change the existin g  rule at 
common law .

O f course, the common law  has never been form al-
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ly  adopted b y  A c t of C ongress as a p a rt of F ed e ra l 
substantive law  but b y  ju d icia l decision ru es 0 aw 
as they obtained under the common law have been 
embodied as a law  in the U nited  States. T h is  is 
w hat the Suprem e C o u rt has done in announcing 
the principle here contended fo r  b y  the attorneys-m -

fact.

(b) H ence statutes do not effect any change in the 
law  other than that which is expressed or n ecessarily  
im plied from  the language used.

T he best statem ent o f  this principle of construc-
tion that a h asty  search discloses is found in A  eim  
vs. C ity  of Reading, 1907, 32 P a . Sup C t. 613 In  
that case P resid en t Jud ge R ice quotes from  E n d lic  
on In terp retation  o f Statutes. H e says, pp. 619 and

<«t rpjjg xiext point to be noticed is that the A ct 
of 1887, w hile p a rticu la rly  m entioning the sta t-
utes that w ere superseded or repealed, oes 
not in  express w ords abrogate this ancient, firm -
ly  established and usefu l rule of the common 
law , contains no provision  which is repugnant 
to it, as, as w e have suggested, provides no sub-
stitute fo r  it. S tatu tes are not presum ed to 
m ake an y change in the rules and principles ol 
the common law  beyond w hat is expressed m  
th eir provisions, or fa ir ly  im plied m them, m 
order to g ive them fu ll operation ; rules of the 
common law  are not to be changed by doubtful 
im plication; E ndlich  on I n te r p r e ta t io n ^  S ta t-
utes, sec. 127. Indeed, the rule has been m ore 
b road ly stated as fo llo w s: ‘ In  all doubtful m at-
ters and w here the expression is  in  general 
term s statutes are to receive such construction 
as m ay be agreeable to the rules o f the common
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la w  in cases o f th at n ature, fo r  sta tu tes are not 
presum ed to m ake an y  a ltera tio n  in the com m on 
la w  fu rth e r  or o th erw ise than the act e x p re ss ly  
d e c lares; th erefo re , in a ll g en era l m atters, the 
la w  presum es the act did not intend to m ake an y 
a lteratio n , fo r  i i  the le g is la tu re  had had th at 
design  th ey  w ould  h ave exp ressed  it in the a c t : ’ 
P e t t i t  v .  F r e t s ’ s  E x e c u t o r y  33 P a . 118. ”

T h e learn ed  P re sid e n t J u d g e  also quotes as fo llo w s 
fro m  the e a r ly  E n g lish  case, p. 620:

“ I t  is w o rth y  o f n otice th at in th is v e r y  case 
J u stice  W o o d w a rd  cited  T o w n sen d ’s C ase, 
P low d . Com . I l l ,  in  w hich it  w as s a id : ‘ B u t i f  a 
th in g  is at com m on law , a statu te  cannot restra in  
it  un less i t  he in n eg a tiv e  w o rd s .’ ”

See a l s o  J o h n s o n  v s .  S o u t h e r n  P a c i f i c  R a i l -

w a y  C o . ,  117  F ed . 462.
D a v i s  v s .  A b s t r a c t  C o n s t r u c t i o n  C o . ,  12 1 111. 

A p p ella te .
R o s e n  v s .  M f g .  C o . ,  89 FI. Y . A p p e lla te  D iv. 

245.
36 C y c l o p e d i a  o f  L a w  a n d  P r o c e d u r e , 1145, 

and au th o rities  th ere cited.

In  T i n g l e y  v s .  M u l l e r ,  s u p r a ,  B r a y , J . in vokes th is 
p rin cip le  o f in terp retatio n , w h erein  he holds th at the 
lan g u ag e  o f the E n g lish  sta tu te  is not b road  enough 
to  p roh ib it the collection  o f the p u rch ase  m oney un-
d er the p ow er ̂ of a tto rn e y  then in  suit. H e says, on 
p a g e  187:

“ I  th in k  i f  it  h ad  been intended to p ro h ib it a 
tra n sa ctio n  o f th is k in d  m uch c le a re r  lan g u ag e  
w ould  h ave  been used. I  th in k  w e ought not to 
read  the sub-section as g o in g  beyond the com -
m on law , unless the w o rd s used  show  a c lear in -
ten tion  th at it  should do s o .”
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It is subm itted that there is certa in ly  nothing in 
the A ct o f 1917, which in express term s or by neces-
sa ry  im plication is intended to change the rule o f 
law  given  by the Suprem e C ourt and then in force 
re lative  to the righ t of an agent, or attorn ey in fa c t 
to collect m oney due the alien belligerent. On the 
con trary, as h eretofore urged, the express righ t by 
the act is intended to be conferred.

.(c) Statu tes should be construed as form ing p art 
o f a uniform  system  of jurisprudence and hence 
th eir effect should be determ ined in conform itv not 
only w ith  the common law , but also in connection w ith 
other statutes on the same subject no m atter when 
enacted.

In  S ta te  vs. Bosw ell, 104 Ind. 541, the learned 
C ourt announced the rule in the fo llow in g  la n g u a g e : 

“ I f  construction proceeded upon any other 
principle, the law  o f a state w ould consist of d is-
jo inted and inharm onious parts, and conflict and 
confusion be the result. The ligEt needed fo r  
the ju st in terpretation  o f a statute is not sup-
plied b y  the statute itse lf, but comes from  other 
statutes and from  the principles declared by 
the courts o f the land. I t  w ould be as illogical as 
m ischievous to act upon a single statute found 
in a  g re at body o f law  irresp ective  of other sta-
tutes and other law s, and again st such a  course 
the faces o f .the courts have been long and firm -
ly  se t.”

See also 36 Cyc. o f Law  and Procedure, pp. 1146, 
114 7 ,114 8 , and authorities there cited.
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The fo llow in g excerpt from  the Cyc. o f Law  and 
Procedure  should be here inserted. V ol. 36, p. 1148: 

“ The endeavor should be m ade, by tra c in g  the 
h istory  o f legislation  on the subject, to ascer-
tain  the uniform  and consistent purpose of the 
legislature, or to discover how the p olicy  o f the 
leg islatu re  w ith  reference to the subject-m atter 
has been changed or m odified from  time to time. 
* * # So fa r  as reasonably possible the several 
statutes, although seem ingly in conflict w ith 
each other, should be harm onized, and force and 
effect g iven  to each, as it w ill not be presum ed 
th at the legislature, in the enactm ent o f a sub-
sequent statute, intended to repeal an ea rlier  
one, unless it has done so in express w o rd s.’ *

The effort has been m ade in the foregoin g  p a ra -
grap h s of this paper book to dem onstrate the sim -
ila r ity  o f purpose o f the N on-conform ity A c t of 
1861, o f the E n glish  T rad in g  w ith  the E n em y L e g is-
lature, and o f the A m erican  T ra d in g  w ith  the E n em y 
A c t o f 1917, and to show th at under the A ct of 1861 
the Suprem e C ourt o f the U. <S., and the E n glish  
C ourts, under all E n glish  T ra d in g  w ith  the E n em y 
A cts, u n iform ly held that an agent fo r  collection of 
m oney w as, notw ithstanding the subsequent d eclara-
tion of w ar, perm itted to receive paym ent from  the 
alien debtor. I t  is subm itted th at the A c t o f 1917 
shoukj be so construed, fo r  in this w a y  can the law  
existin g  at the tim e of its enactm ent only be h a r-
m onized w ith  the provisions of the act, and fo r  the 
fu rth er and controlling reason th at there s no ex-
press inhibition therein, but on th e . con trary  the 
language o f the act is c lea rly  consistent w ith  the ex-
ception here contended for.
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T h e on ly p lau sib le  argu m en t in  su p p o rt o f the 
p osition  taken  b y  the A lie n  P r o p e r ty  C u stod ian  is to 
g iv e  the b road est effect possib le to the 3rd Section  
o f the act w hich p rescrib es the p en alties, and even 
then to ign o re  its  exception s and u tte r ly  d isre g a rd  
the p a ra g ra p h s  contained in  Sec. 7. T h e lan g u ag e  of 
the 3rd  S e ctio n  of the act can  on ly be m ade to  a p p ly  
to  the p aym en t b y  the executors to the a tto rn e y s  in 
fa c t  in  the in stan t case on the supposition  th a t p a y -
m ent to the agen t is  p aym en t to the alien  b e llig e r-
ents. B u t the cou rts h ave u n ifo rm ly  held  th at th is is 
not the fa c t, but on th e co n tra ry  is  a p aym en t to the 
agen t in  the right o f the alien  p rin cip al.

In  W ord vs. S m ith , 1868, 74 IT. S ., M r. J u stice  
F ie ld  held  the N on -In tercou rse A c t  o f 1861, w as v io -
la ted  on ly w hen p aym en t w a s m ade d irect to the 
alien  belligeren t. H e b u tresscs  h is conclusion b y  a 
sim ilar statem en t fro m  the e a r ly  case o f Conn. vs. 
P e n n , 1  P e te rs  C ir. C t., 496.

M r, J u stice  F ie ld , on p. 452, s a y s :
1 < T h a t ru le can on ly a p p ly  w hen the m oney is 

to  -be p a id  to the b e lligeren t d irectly . W h en  an 
agen t ap poin ted  to receive the m oney resid es 
w ith in  the sam e ju risd ictio n  w ith  the debtor, the 
la tte r  cannot ju s t ify  h is re fu sa l to p a y  the d e-
m and, and, o f course, th e in te rest w hich it  bears. 
I t  does not fo llo w  th a t the agen t, i f  he receives 
the m oney, w ill v io la te  the la w  b y  rem ittin g  it 
to h is a lien  p rin cip a l. ‘ T h e ru le ,’ sa y s  M r. J u s -
tice W ash in gto n , in  Conn. vs. P enn , ‘ can n ever 
a p p ly  in  cases w h ere the cred ito r, a lth ough  a 
su b ject o f the enem y, rem ains in the co u n try  o f 
the debtor, or has a know n agen t th ere au th o r-
ized  to receive  the debt, because the p aym en t to 
such cred ito r or h is agen t could in  no resp e ct be 
con strued  into a v io la tio n  of the duties im posed
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b y  a state  o f w a r upon the debtor. T h e p aym en t 
in such cases is not m ade to an enem y, arid it  
is  no objection  th at the agen t m ay p o ssib ly  rem it 
the m oney to his p rin cip a l. I f  he should do so, 
the offense is im putable to him , and not to the 
person  p a y in g  the m on ey.’ ”

See also Buchanan vs. C urrey, 19 Johnson, N. 
Y .  1 4 1 ;

M ontgom ery vs. 17. S ., 82 U . S. 400.

It is  subm itted th at the on ly reason able in te rp re -
tatio n  o f the A m e rica n  T ra d in g  w ith  the E n em y  A c t  
o f 1917, is so to con strue it  as to g iv e  its  p rovision s 
fu ll fo rce  and effect and a t the sam e time* to g iv e  e f-
fe c t  and operation  to  the su b stan tive la w  as d eclared  
b y  the ’Su p rem e C o u rt o f the U n ited  S ta te s  and b y  
the E n g lish  C o u rts  a t the tim e o f the enactm ent o f 
th is act.

F i f t h : T h e  absolute pow er o f the A lie n  P r o p e rty  
C u stod ia n  under the T rading w ith the E n em y A c t  to 
determ ine that p rop erty  is  enem y owned and to de-
m and it  d eliv ery  to him , applies only as to the nature  
o f the p rop erty  in  a d ispute betw een the custodian  
and the alien  and as to its  ow nership in  d isp u tes be-
tween th e  alien and som e th ird  person, and does not 
ap p ly  as to p ro p erty  claim ed in  the right o f the alien  
by his law ful attorney-in-fact, who adm its the enem y  
character o f the oum ership.

I t  has been decided th at un d er the exp ress w ords 
o f sub-division  (d) o f S ection  7 o f the T ra d in g  w ith  
the E n em y A ct, the d eterm in ation  o f the custodian  
th at p ro p e rty  is  enem y owned is  con clusive and not 
the su bject o f p reced en t ju d ic ia l decision. B u t th is 
in te rp reta tio n  should obtain  on ly w h ere the alien
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denies tiie fa c t  as fou n d b y  the custodian, or w here 
some th ird  p erson  claim s an “ in terest, r ig h t or t i t le ’ ’ 
in  the p ro p e rty  a d v e rse ly  to the enemy.

In  the in stan t case, it  should be pointed out, th ere 
is no dispute betw een the custodian  and the attor- 
n e y s:in -fact as to th e n atu re  o f the p ro p e rty , i. e. the 
enem y ow nership  o f the sh ares o f the estate  is  ad -
m itted. N or is there an y cla im  b y  an y  th ird  person  o f 
an y  “ in terest, r ig h t or t i t le ”  (Sec. 9) in the p ro p e r-
ty , ad verse  to the ad m itted ly  alien  enem ies. On the 
co n trary , the a tto rn e ys-in -fact cla im  in  the r ig h t o f 
the alien  enem ies and adm it th at because o f the en-
em y ow nership  th ey  m ust account to the A lie n  P r o p -
e rty  C u stod ian  fo r  the sh ares im m ed iately  upon 
a w ard  to them , to the sam e exten t and fo r  the sam e 
reason  as i f  the a w a rd  had been m ade in the firs t 
in stan ce to the alien  enem ies them selves.

T h e S a lam an d er case, 'so m uch relied  upon b y  a p -
pellan t, m akes c le a r  w h y  under e ith er o f the above 
circum stances, the custodian  should h ave p ow er o f 
absolute d eterm in ation  o f the n atu re  o f p ro p e rty  and 
possession  th ereo f pen d in g d ispute, and g iv e s  as the 
con tro llin g  con sid eration  the fa c t  th at Section s 8 
and 9 o f the A c t  g iv e  exclu sive  and defined rem edies 
fo r  the p rotectio n  o f a p erson  “ who is not an enem y 
or a lly  o f an  en e m y”  and w ho contests the decision 
o f the custodian  as to the n atu re  o f the p ro p e rty  or 
the in terest o f a th ird  p a r ty  c la im in g  a d v e rse ly  the 
w hole or an y  p a rt  o f such p ro p erty .

I t  w ill be observed  th at Section s 8 and 9 p rovid e, 
in  exp ress  term s, th a t the rem edies th erein  set fo rth  
are  g iv e n  on ly to “ an y  person  not an enem y, or a lly  
o f an  enem y, c la im in g an y  in terest, r ig h t or title  in 
an y  m oney or other p ro p e rty  w hich m ay h ave  been 
conveyed, e tc .,”  and th a t Section  8 p rovid es that
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“ A n y  p erson  not an  enem y, o r a lly  o f  an enem y, 
h o ld in g  a la w fu l m ortgage , p led ge or lien  o r other 
r ig h t, 610. ”

I t  is  eviden t th a t on ly  a p erson  “ not an enem y or 
a lly  o f an en e m y ”  m ay invoke the rem edies p ro v id ed  
fo r  in these s e v e ra l sections.

One w ho claim s in  r ig h t o f the alien  enem y and 
adm its the enem y ow nership  o f the p ro p e rty  ce rta in -
ly  w ould  h ave  no r ig h t to  invoke a n y  o f the rem edies 
p rov id ed  in  these sev era l sections. H ence it  is sub-
m itted  th a t w hen the alien  enem y or h is agen t ad -
m its the enem y ow nership  o f  the p ro p e rty  and th ere 
is  no d isp u te  w ith  an ad v e rse  claim an t, the C o u rts  
h ave ju risd ictio n  to  en force p ow ers o f a tto rn e y  fo r  
collection  executed  b y  the aliens p rio r  to  w a r  and 
not in contem plation  o f  w a r, and th at, as pointed  out 
in  the p reced in g  p a ra g ra p h s  o f th is b r ie f  the 
T ra d in g  w ith  the E n em y A c t  m akes exp ress p ro v i-
sion fo r  the enforcem ent o f such in strum en ts w hen 
p aym en t is dem anded o f m onies o r p ro p e rty  due an 
alien  enem y. (P a g e s  27-39.)

M r. J u stice  K n o x , in  the S alam an d er case, so re -
str icts  the ap p licatio n  o f Section  9, p ag e  860: ’ “ U n -
der the p rovision s o f th is section  the rig h ts  o f a p er-
son who is  not an enem y or a lly  o f  an enem y, a re  ad e-
q u a te ly  p ro te cte d ,”  and aga in , on th e sam e p age, he 
sta tes “ th at a citizen  or friendly, a lly  willy b y  such 
en fo rce d  su rren d er o f the p ro p e r ty  w ro n g ly  d e ter-
m ined b y  the custod ian  to be enem y in  its  ch aracter, 
He su b ject to  inconvenience and p o ssib ly  expense, 
goes w ith ou t sayin g. ’ ’
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II .

A S S U M I N G  T H A T  T H E  P O W E R S  O F  A T -
T O R N E Y  A R E , A T  T H E  P R E S E N T  T IM E , N O T  
E N F O R C E A B L E , T H E  A L I E N  P R O P E R T Y  
C U S T O D IA N  I S  E N T I T L E D  T O  T A K E  T H E  
S H A R E 'S  O F  T H E  A L I E N  E N E M I E S  O N L Y  
U P O N  H I S  E X E C U T I N G  R E F U N D I N G  B O N D S  
IN  A C C O R D A N C E  W I T H  T H E  S T A T E  S T A -
T U T E , A N D  T H I S  B E C A U S E  T H E  F E D -
E R A L  T R A D I N G  W I T H  T H E  E N E M Y  A C T  I S  
N E I T H E R  IN  C O N F L I C T  N O R  I R R E C O N C I L -
A B L E  W IT H , N O R  C O N T R A D IC T O R Y  T O , T H E  
P R O V IS IO N 'S  O F  T H E  S T A T E  S T A T U T E .

This! p ro p o sitio n  ¡should be con sid ered  b y  th is 
cou rt on ly  in  even t i t  is  o f opinion th at the pow ers 
o f a tto rn e y  a re  n ot p re se n tly  en forceable. I t  in -
vo lves  in q u iries into the p ro v isio n s of the statutes 
o f N ew  J e rs e y  as to the execution  o f refu n d in g  
bonds b y  the d istrib u tees o f d eced en ts ’ estates, and 
the effect o f the F e d e ra l T ra d in g  w ith  the E n em y 
A c t  on such S ta te  statute.

I t  is  the p ositio n  o f ap p ellan t th a t the sta tu te  o f the 
S ta te  o f N ew  J e rs e y  does n ot a p p ly  to dem ands b y  
the A lie n  P r o p e r ty  C u stod ian , (a) because he is a 
so vere ign  and not included in  the term  i i person  ’ ’ as 
im p lied  in  the A c t  (p. 37, a p p e lla n t’s b r ie f) , (b) 
because the A c t  is p roceed u ral and does not lim it 
“ the p ro p e rty  r ig h ts  o f le g a te e s ”  (p. 33, a p p e lla n t’s 
b r ie f) , and (c) because the F e d e ra l T ra d in g  w ith  the 
E n em y A c t  a b ro gates the S ta te  statute .

T h e  p ositio n  o f the attorn eys-in -fact, as set fo rth  
in  the above gen eralizatio n , m ay be considered under 
the fo llo w in g  co u n ter-p ro p o sitio n s:
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First: Sections 78 and 79 of the Statute of New 
Jersey, relating to the rights of distributees in the 
settlement of decedents’ estates, are not proceedural; 
but, on the contrary, create and confer new substan-
tive rights upon creditors of the decedent, limit the 
rights of distributees of decedents’ estates, and im-
pose fixed duties and liabilities upon executors and 
trustees.

Second: The Alien Property Custodian is a “  per-
son”  within the contemplation of the State statute, 
and this because the alien enemy distributee is so in-
cluded, and, under the Trading with the Enemy Act, 
the custodian’s interest in or to property claimed in 
right of an alien enemy must be limited and defined 
by the interest of such alien enemy in the property 
claimed.

Third: The Trading with the Enemy Act does not 
abrogate the State statute requiring refunding bonds 
from distributees of decedents’ estates, and this be-
cause the Federal statute is neither in conflict nor 
irreconcilable with, nor contradictory to, the State 
statute.

These several counter-propositions will be con-
sidered in the order stated.

F ir s t:  S ectio n s 78 and  79 o f the S ta tu te  o f  N ew  
J ersey , relating to the r ig h ts  o f d istrib u tees in  the  
settlem en t o f d eced en ts ’ esta tes , are not proceedural; 
but, on the contrary, create and co n fer  new  substan-
tive  rig hts upon cred ito rs o f the decedent, lim it the  
rig h ts o f  d istrib u tees o f  d eced en ts> esta tes , and im -
p ose fixed  d u ties and lia b ilities  upon executors and 
trustees.
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Section 78 provides that “ every executor or ad-
ministrator on the payment of any legacy or dis-
tributive share to the person entitled to the same, 
shall ta ke a refun din g  bond th e r e fo r / ’

This is imperative language and imposes a duty 
upon the executor and limits the right of a distribu-
tee, for it is only by compliance with the terms of the 
statute that the distributee becomes entitled to re-
ceive his share in the estate. In other words, a dis-
tributee has only a beneficial interest in the estate, 
which can become a legal vested title to a segregated 
share upon his executing the bond. Clearly, a limita-
tion is thereby imposed on a distributee’s right to 
acquire legal title to his segregated legacy.

The Act then provides that “ Any creditor * * * * 
may, by order of the Orphans’ Court, bring suit on 
such refunding bond in the name of the executor or 
administrator. ’ ’

This language creates and confers on creditors of 
the decedent a new and substantive right. This right 
is in the form of a refunding bond, and the enforce-
ment of the right is the only thing in the Act which is, 
in nature, proceedural. The real thing that the Act 
confers is the right to the refunding bond and to sue 
on it, and the procedure indicated is simply inci-
dental to the enforcement, the right.

It is evident that the rights here conferred are 
substantive, in contradistinction to proceedural, and 
that they are created in favor of a creditor of the de-
cedent, in contradistinction to a creditor of a dis-
tributee.

Section 79 provides, in effect, that if any creditor 
sues for the ratable proportion of his debt, it shall 
be presumptive evidence that such legacy or distri-
butive share was not paid to the distributee if such 
refunding bond was not filed at the commencement
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of the suit. In such case, the executor or administra-
tor shall be chargeable with such legacy or distribu-
tive share as assets, unless it shall be proven that it 
was actually paid over before the commencement of 
the suit, and the refunding bond is pleaded, in which 
case the executor shall pay the costs which have ac-
crued.

The language of this section, in express terms, im-
poses a penalty on an executor or trustee who has 
neglected or failed to take from a distributee a re-
funding bond.

S e c o n d : T h e  A lie n  P r o p e rty  C u stod ia n  is  a “ 'per-
s o n ’ ’  w ithin  the contem plation  o f the sta te  sta tu te , 
and th is because the alien  enem y d istrib u tee is  so 
included, and, under the T rading w ith the E n em y  
A c t, the cu stod ia n ’s in terest in or to p rop erty  
claim ed in  right o f  an alien  enem y m ust be lim ited  
and defined by the in terest o f such alien enem y in  
the p rop erty  claim ed.

Admitting that the term “ person”  does not ap-
ply to the sovereign, unless clearly expressed or 
necessarily implied from the words in the statute, it 
is suggested that this principle of interpretation 
has no present application, and this because the 
Alien Property Custodian can claim an interest only 
to the extent and in no higher right than the alien 
enemy was entitled to receive the property. If this 
were a question wherein the Alien Property Cus-
todian, as a distributee directly, were claiming the - 
share, and not in right of some other person, the 
principle of interpretation now insisted upon by ap-
pellant might apply. The Alien Property Custo-
dian, however, is not- a distributee of this estate, and 
only claims an interest in the property or share of
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a distributee who is a “ person”  within the contem-
plation of the Act. Consequently, it is not so much 
a question of the capacity in which the Alien Prop-
erty Custodian may act, but whether or not, in suc-
ceeding to or claiming an interest in property of 
a “ person”  within the contemplation of the Act, he 
must comply with the terms and conditions imposed 
by the Act on such “ person”  in order to have the 
share or interest vest in such “ person”  to the end 
of his acquiring possession of it.

Moreover, appellant contends that under the pro-
visions of the Trading with the Enemy Act, the 
Alien Property Custodian may arrogate to himself 
the functions of a sovereign. It is submitted that 
he is not a sovereign unless the terms of the Act, 
in express language, confer sovereignty upon him, 
and one will look in the Act in vain for any ex-
pression of this character, either by words or impli-
cation.

It is not the position of the attorneys-in-fact that 
the Federal Government could not delegate sov-
ereign power on an agent and, having conferred such 
power, thereby abrogate a state statute in conflict 
with the exercise of such sovereignty, but our posi-
tion is that such sovereign power has not been con-
ferred by the Federal Statute.

T h ird  : T h e  Trading 'with the E n em y A c t  does
not abrogate the S ta te  sta tute  requiring refunding  
bonds from  d istrib u tees o f d eced en ts ’ estates, and 
this because the F ed era l statute is  n eith er in  con-
flict nor irreconcilable with, nor contradictory to, the 
S ta te  statute.

These several counter-propositions will be consid-
ered in the order stated.
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Many pages of appellant’s brief are devoted to 
an attempt to demonstrate the propositions (a) that 
the Federal Congress may grant to the Custodian, 
under the war clause of the constitution, power to 
determine what is enemy property and define the 

- uianner in which it may be sequestrated, and to pre-
scribe the remedies by which relief may be given to 
persons whose rights in the property taken may be 
protected, and (b) that “ this power granted to the 
Federal Government is supreme and controlling, and 
any State legislation must fall which is i n c o n s i s t e n t  

with the Federal statute which is an exercise of this 
Federal power.”  (p. 29, appellant’s brief.)

The attorneys-in-fact never have and do not now 
question the validity of the first of the above general 
propositions, nor is the second proposition ques-
tioned, if by “ inconsistent”  State legislation is 
meant “ repugnant and contradictory”  legislation. 
But the first proposition as stated and the second 
proposition as modified are denied to be applicable to 
the facts of the instant case.

(a) The controlling question in the first proposi-
tion is not the abstract constitutional power, but 
rather is whether or not the Trading with the 
Enemy Act grants such power under the facts pre-
sented in the record of this case.

As hereinbefore pointed out in this brief, it may 
be conceded— for whatever of doubt may have ex-
isted at the time of the presentation of this case to 
the attention of the Vice-Chancellor has since been 
removed by the decision of the Salamander case—  
that such power is granted by the Act, but it is ex-
ercisable only in disputes as to ownership of or in-
terest in property between the alien enemy and a 
third person who claims adversely to him, and m
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a controversy as to the nature of the property, e. g. 
when the alien or one claiming in his right denies 
that the property is enemy owned. But it is sub-
mitted such power, by the terms of the Act, is not 
vested in the custodian when an attorney-in-fact, 
under a power of attorney executed prior to the war, 
in the right of an alien enemy, claims the right to 
collect money or property due such principal, who 
is admittedly an enemy, and this for the reasons 
already pointed out in the preceding paragraphs of 
this brief, pages 39-41.

There is nothing in this Act which, in express 
words or by implication, gives the custodian the 
power to nullify the valid contract of the alien to 
collect money or property executed by the alien in 
times of peace and which, but for the subsequent 
declaration of war, admittedly would be enforceable. 
A ll courts, Federal and State as well as English, 
uniformly have held in accord with the views of the 
Vice-Chancellor that, notwithstanding a subsequent 
declaration of war, ‘ ‘ there is no rule of public policy 
which is off ended by recognizing the validity of 
such powers and the right of the attorneys-in-fact 
to act under them.”  (Case, p. 42.)

The Act, instead of enabling the custodian to 
take property which the alien has authorized an at-
torney-in-fact to collect and take, in express terms 
exempts from the broad inhibition of any trading 
whatever with the enemy, the collection of money or 
property under powers of attorney or instruments 
in writing similar in character to those in suit. (pp. 
27-39 of this brief.)

The argument upon which appellant relies to sup-
port his conclusion of sovereign power vested in 
the custodian by the terms of the Act, is that the 
Act provides specific and complete remedies for the
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relief of persons aggrieved by his arbitrary act. The 
conclusive answer to this argument, as hereinbefore 
pointed out in this brief (p. 41) is that neither 
the attorneys-in-fact nor the creditors of the dece-
dent, by sections 8 or 9, are included in the descrip-
tion of persons who may invoke the remedies therein 
provided. It is submitted that the only forum in 
which the respective rights of the attorneys-in-fact 
under the powers and the creditors under the State 
statute, can be enforced is at this time, in this pro-
ceeding.

(b) In the second proposition above quoted from 
page 29 of appellant’s brief, is found a suggestion of 
the accurate statement of the rule of law as to the 
supremacy of Federal over State law. This is 
disclosed in the word “ inconsistent” . Appellant, in 
his brief, in all other references to the supremacy 
of Federal law over State law, assumes this su-
premacy irrespective of any conflict, inconsistency, 
contradiction or repugnance between the several en-
actments.

It is urged that the true rule is that stated by Mr. 
Justice Hughes, in the case of R a v a g e  v s .  J o n e s ,  1911, 
225, U. S. 501, where, on page 533, he says:

“ When the question is whether a Federal 
act overrides a state law, the entire scheme of 
the statute must of course be considered and that 
which needs must be implied is of no less force 
than that which is expressed. If the purpose 
of the Act cannot otherwise be accomplished—  
if it ’s operation within its chosen field else 
must be frustrated and its provisions be re-
fused their natural effect— the State law must 
yield to the regulation of Congress within the 
sphere of its delegated power, (cases cited.)
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“ But the intent to supersede the exercise by 
the State of its police power as to matters not 
covered by the Federal legislation is not to be 
inferred from the mere fact that Congress has 
seen fit to circumscribe its regulation and to 
occupy a limited field. In other words, such  
in ten t is not to be im plied  u nless the act o f  
C ongress fa ir ly  in terp reted  is in  actual conflict 
w ith the law o f the S ta te .”  (cases cited).

In that case, Congress enacted under the Inter- 
State Commerce clause the Food and Drugs Act, and 
in express terms prohibited misbranding, but did 
not require publication of ingredients. A  statute 
of the State of Indiana regulated the sale and re-
quired publication of the formula of a concentrated 
commercial food for stock. It was held that there 
was no conflict between the Federal and State en-
actments and that the State act was valid. Mr. Jus-
tice Hughes, on page 539, says:

“ The requirements, the enforcement of which 
the bill seeks to enjoin, are not in any way in 
conflict with the provisions of the Federal act. 
They may be sustained without impairing in 
the slightest degree its operation and effect. 
There is no question here of conflicting stan-
dards, or of opposition of State to Federal au-
thority. ’ *

The illustrative cases cited in this opinion should 
here be adverted to.

In R e id  vs. Colorado, (1902) 187 U. S. 137, the Su-
preme Court, in an opinion by Mr. Justice Harlan 
on page 148, says:

“ It should never be held that Congress in-
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tends to supersede or by its legislation suspend 
the exercise of the police powers of the States, 
even when it may do so, unless its purpose to 
effect that result is clearly manifested. This 
Court has said— and the principle has often 
been reaffirmed— that in the application of this 
principle of supremacy of an act of Congress in 
a case where the State law is but the exercise 
of a reserved power, the repugnance or con-
flict should  be d irect and p ositiv e, so that the 
two acts could not be reconciled  or con sisten t-
ly stand* to g e th e r / ’

The facts of this case are stated by Mr. Justice 
Hughes in Sa va g e vs. Jo n es, supra , page 536, as 
follows:

“ The question arose under a statute of Colo-
rado which had been passed to prevent the in-
troduction into the State of diseased animals. 
The statute made it a misdemeanor for any one 
to bring into the State, Territory or county 
south of the 36th parallel of north latitude, un-
less they had been held at some place north 
of that parallel at least ninety days prior to 
the importation, or unless the owner or person 
in charge should procure from the State Veter-
inary Sanitary Board a certificate, or bill of 
health, to the effect that the cattle or horses 
were free from all infection or contagious dis-
eases and had not been exposed thereto at any 
time within the preceding ninety d a y s /’

As to what the Court held, the following state-
ment is made by the same Justice on page 536:

“ It was insisted that the statute of Colorado 
was in conflict with the Animal Industry Act
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of Congress, but the Court sustained the State 
law for the reason that, although the two sta-
tutes related to the same general subject, they 
did not cover the same ground and were not in-
consistent with each other.”

In M isso u ri, K a n sa s  & T exa s R y. Co., vs. H aber, 
(1898) 169 U. S. 613, in the language of the same 
Justice page 535, Savage vs. Jo n es, supra ,  it was 
held that “ Federal legislation did not override the 
statute of the State; that the latter created a civil 
liability as to which the Animal Industry Act of 
Congress had not made provision. * ’

See also in this connection S in n o t vs. D avenport, 
22 How. 227, and particularly page 243, where the 
general rule above adverted to is announced by Mr. 
Justice Nelson.

Appellant assumes the Trading with the Enemy 
Act is inconsistent with the State statute. It is sug-
gested, under the above authorities, that mere in-
consistency is not sufficient to override a State sta-
tute. On the contrary, in order to abrogate or nullify 
a State statute “ the repugnance or conflict should 
be direct and positive so that the two acts could 
not be reconciled or consistently stand together.”  

Not only is the legislation under present consid-
eration not repugnant nor contradictory nor in con-
flict, but it is not even inconsistent. The Federal 
Act was enacted admittedly as a war measure un-
der the delegated power to wage war. The State 
statute was passed under the reserved powers for 
the purpose of defining the rights of persons in and 
of regulating the settlement of decedents’ estates. 
The Federal Congress cannot legislate directly as to 
decedents ’ estates, and only indirectly thereto by de-
fining the rights of litigants in the United States
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courts, or as necessary and incidental to the exer-
cise of a delegated power, e. g. to wage war. The 
State legislature is restricted as to this power by 
its grant to the Federal Government.

The Federal Act provides for the sequestration of 
enemy owned property as a means of weakening the 
enemy in times of war by depriving it, in economic 
production, of the use of property. It was designed 
to take only such property or “  interest, or right, 
or title”  therein which the alien enemy had, as is 
admitted in appellant’s brief, p. 37. The State sta-
tute defines certain formalities and conditions that 
must be complied with before the beneficial interest 
of a distributee in a decedent’s estate becomes as 
separate segregated property vested in him abso-
lutely or in legal right. The Federal statute did 
not, in time of war, in express language or by im-
plication, confer on the custodian any higher power 
over property of the alien enemy than such alien en-
emy himself had in time of peace. Nor did the State 
statute make any distinction as to the requiring of 
refunding bonds in times of peace or in war.

These acts, then, are in accord and not in conflict, 
and are complementary instead of either repugnant 
or contradictory. The State statute simply defines 
when the beneficial interest of an alien enemy be-
comes his absolute separate segregated property and 
vests in legal right. It imposes a condition under 
which a distributee may legally acquire his segre-
gated distributive share in the decedent’s estate.

The Federal statute empowers the custodian to 
take such property as the alien enemy had, and pre-
scribes remedies for the enforcement of the right. 
The Federal act did not, however, as contended by 
appellant (p. 37 appellant’s brief), provide any 
further or additional remedies “ for reducing that
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interest to possession as the enemy might have 
had,”  and particularly did not give to the custo-
dian a remedy whereby he could acquire possession 
of property in higher right of the alien enemy and 
in violation of the rights of the executors and 
trustees of a decedent’s estate and of the creditors of 
such decedent.

It should be pointed out in this connection that 
the Federal act has not, as is assumed in the ar-
gument of convenience (appellant’s brief, p. 33),
* 1 enunciated a national policy in regard to enemy in-
terests in estates.”

The purpose of the Federal act was to declare a 
war policy in regard to all enemy owned property 
and the interests of aliens in decedents’ estates was 
but incidental thereto, and this because it was a form 
of property. Appellant, seemingly impressed with 
the consistent nature of the Federal and State sta-
tutes, did not urge as the reason for Federal suprem-
acy either their repugnant or contradictory nature. 
He would seem to base his conclusion on that other 
well settled ruling as stated in the early case of P r i g g  

v s .  P e n n s y l v a n i a ,  16 Pet. 539, wherein it is said on 
page 617:

“ If Congress have a constitutional power to 
regulate a particular subject, and they do act-
ually regulate it in a given matter, and in a cer-
tain form, it cannot be that the State legisla-
tures have a right to interfere.”

But this principle has no application to the legis-
lation under present consideration for the reason 
that, contrary to the fact, appellant assumes that 
the Trading with the Enemy Act was intended for 
the purpose of establishing general legislation re-
lating to the rights of alien enemies in estates of
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decedents and for such purpose prescribed certain 
remedies for the enforcement of the rights. Of 
course, when the Federal Government has enacted 
a general statute regulating, in a comprehensive 
manner, a particular subject, e. g. pure food and 
drugs, or the regulation of the rates under the in-
terstate commerce clause, or bankruptcy under that 
power, such legislation supersedes State statutes 
which embrace a similar subject-matter which is 
contradictory to the Federal act.

N .  Y .  C .  R .  R .  v s .  W i n f i e l d ,  (1917) 244 U. S. 147, 
M o n d o u  v s .  R .  R .  C o . ,  1915, 233 U. !S. 1, the so-called 
“ W ire”  cases just decided by the Supreme Court 
of the United States, and other cases cited in appel-
lant’s brief, are all cases of this character, and are 
decided on the theory that the Federal legislation 
was a general and comprehensive regulation of a par-
ticular delegated constitutional subject to which the 
State statute was contradictory.

It is submitted since the State statute places a 
limitation on a property interest of an alien dis-
tributee in the estate of a decedent, and since 
such limitation imposes liabilities upon executors and 
trustees of such estates and confers substantive 
rights upon creditors of such decedent, and since 
the Federal Trading with the Enemy Act in its 
general scope and purpose relates to enemy owned 
property and only ineidentlv to the interest of an 
alien enemy in a decedent’s estate, and since the 
Alien Property Custodian can acquire no higher 
right, title or interest in the alien owned property 
than that possessed by the alien enemy himself, that 
such Federal and State legislation are not contra-
dictory or repugnant but, on the contrary, are con-
sistent and reconcilable, and that both can be en-
forced and stand together.
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III.

THE
E R TY

R E F U SA L  OF T H E  A L IE N  PROP- 
CUSTODIAN TO E X E C U T E  SUCH R E -

FUNDING BONDS, AND TH E ASSU M ED PR ES-
ENT NO NENFORCIBILITY OF THE POW ERS  
OF ATTO R N EY, W OULD SEEM  TO M AK E  
N E C E SSA R Y T H A T  TH E SH ARES OF THE
A L IE N  EN EM IES SHOULD REM AIN IN THE  
CUSTODY AND CONTROL OF THE COURT 
U N TIL THE TERM INATIO N OF TH E W A R .

This proposition logically follows if this Court 
should be of opinion, as was the learned Vice-Chan-
cellor, that the powers of attorney are not presently 
enforceable and that the State statute is consistent 
with the Federal enactment, and the Alien Prop-
erty Custodian refuses to execute refunding bonds 
in accord with such State statute. It should be ob-
served that the Alien Property Custodian, by the 
execution of the refunding bonds, does so only in a 
representative capacity, i. e., as a trustee at com-
mon law, as by the terms of the act he is defined 
to be. His liability is not personal, but only to the 
extent that funds come into his possession for which, 
as trustee, he is liable to account.

It should not be overlooked that while Congress 
may have the powers to confiscate the property of 
the alien enemy principals, the Federal act does not 
so provide. It is an act of sequestration. The Alien 
Property Custodian holds in interest of the Alien 
enemy only such property interests which the alien 
himself had. If the Alien Property Custodian re-
fuses to comply with a condition or limitation, the 
performance of which will confer absolute property 
in the alien enemy or in one who claims in his right, 
then it would seem that such property should re-
main in the custody of the court until the termina-
tion of the war.
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SUMMARY.

To deny validity to the powers of attorney in this 
case is, in effect, to interpolate into the act of 1917 
words that are not there, to impute an intent that is 
not to be gathered from the words employed in the 
act, to ignore the rule of law existing at common law 
at the time of its enactment, to overlook established 
rules for the construction of statutes, and to disre-
gard the decisions of the Courts of England which 
have enforced similar powers of attorney for col-
lection of moneys, notwithstanding similar legisla-
tion enacted for the same purpose as was the Federal 
Trading with the Enemy Act of 1917.

It is to emasculate a written instrument, made 
in time of peace, not in contemplation of war and 
not against public policy, and without any advan-
tage whatever accruing to the Government of the 
United States, but on the contrary to the impair-
ment of rights of the executors of the will of the 
decedent of creditors of the decedent, of the attor-
neys-in-fact, and of the alien belligerents.

It is, moreover, to abrogate a State statute which 
confers rights upon executors and trustees of de-
cedents ’ estates and upon creditors of such decedent, 
and which limits and defines property rights of dis-
tributees and which is not repugnant to nor in con-
flict with, a Federal statute.

It is submitted that since the Government of the 
United States is in no way injuriously affected, but 
on the contrary its interests better subserved, the 
executors of the will of this decedent have a right 
to be protected by the release and receipt of these 
attorneys-in-fact, who have been designated by the 
distributees to receive their respective shares of the
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estate and to execute releases; that the attorneys-in- 
fact have a right to receive the distributive shares 
to the end of properly performing the duty imposed 
on them by the trust, which they have accepted; that 
the alien belligerents have a right to ask the courts 
of this country to apply the law as it existed at the 
time of the enactment of the act of 1917, as express-
ly declared therein; and that the executors and 
trustees of the decedent’s estate, as well as the 
creditors of the decedent, have a right to insist that 
refunding bonds be executed and filed in compli-
ance with the State statute, for the protection of 
their respective rights conferred by such statute.

The interests of the United States Government 
will not be prejudiced but will be the more effective-
ly protected by the award of the shares of the alien 
belligerents to the attorneys-in-fact, with duty im-
posed upon them to account to the Alien Property 
custodian for the moneys so received, pursuant to 
and in accordance with the Federal Alien Enemy Act. 
By this procedure, the Alien Property Custodian 
will have to deal with the attorneys-in-fact, who are 
citizens of the Goverment of the United States and 
resident therein, and from them can be demanded 
custody of the respective shares, and thus, as pointed 
out by the English Court, will be obviated the neces-
sity of any trading whatever with the enemy, or, in 
fact, dealing with him in any manner or form what-
soever, until the termination of the war.

It is submitted that the position of the attorneys 
in fact in this case is in accord with the law as de-
clared by the Supreme Court of the United States 
and by the courts of England, in strict compliance 
with the American Alien Enemy Act of 1917, and 
the President’s Proclamation, and is consonant with
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thè adequate and proper protection to the alien 
belligerents, the attorneys-in-fact, the executors of 
the will of the decedent, and his creditors as well 
as conserving the rights and dignity of the Govern-
ment of the United States.

All of which is respectfully submitted.

M ARTIN V. BERGEN,
R U BY R. Y A L E ,

C oun sellors fo r  A ttorn eys-in -  
F a c t and R espon den ts.
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BRIEF FOR APPELLANT. 

s t a t e m e n t  o f  t h e  c a s e .

This is an appeal by A. Mitchell Palmer, as Alien 
Property Custodian, from a final decree of the 
chancellor, made November 15, 1918, on a bill for 
instructions filed by the respondents, Alfred J . 
Keppelmann and Edward M. Colie, as trustees of the 
will of the late Adolphus Keppelmann.

The testator gave the residue of his estate to his 
executors in trust. As trustees, they were directed 
to pay over certain parts thereof to Bertha von 
Borowsky, Pauline Adolphine Losch, and Louise
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Pauline Schulz. These persons are “ enemies”  of 
the United States, as that term is defined in common 
law and in the “ Trading with the enemy Act.”  
(Case, p . 35)

Prior to the war these beneficiaries executed 
instruments which purported to give to the respon-
dents, Schulz & Ruckgaber, full power to collect the 
interests of these beneficiaries in this estate. (Case, 
p. 33) The Alien Property Custodian, previous to 
the filing of this bill, determined these beneficiaries 
to be “ enemies” under the “ Trading with the 
enemy Act,”  and pursuant to the provisions of 
section 7 (c) of the act, made a demand upon the 
respondents, Keppelmann and Colie, as executors 
and trustees, that they should pay to him the shares 
of these enemies in this estate. (Case, p. 9, line 1, 
and p. 34, line 31, to p. 25, line 12)

The trustees thereupon filed a bill for instructions 
as to whether they should turn over these shares to 
Schulz & Ruckgaber or to the Alien Property Cus-
todian. (Case, p. 1 ) The Custodian, by answer, 
prayed that the shares of the three enemies be paid 
over to him, in accordance with the “ Trading with 
the enemy Act.”  (Case, p. 24)  The1 trustees refuse 
such delivery unless the Alien Property Custodian 
shall execute to them refunding bonds under section 
78 of the Orphans’ Court Act of New Jersey (3 N. J. 
Comp. Stat. 3837, as amended by ch. 180, Laws of 
1912), a condition which the Custodian says can not 
lawfully be imposed upon him. (Case, p. 49)

There is no controversy about the facts.
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The question is whether the Alien Property Custo-
dian by virtue of his demand became entitled forth-
with and unconditionally to the possession of the 
enemy interests in this estate. It is urged that the 
chancellor erred in deciding that the Alien Property 
Custodian is not so entitled because:

I. By the “ Trading with the enemy A ct” Congress 
has given to the Alien Property Custodian the power 
to require an immediate and an unqualified compli-
ance with his demand for enemy property.

II. The grant of power thus given by Congress to 
the Custodian is constitutional.

III. No state legislation can hinder or obstruct the 
operation of the “ Trading with the enemy Act.”

IV. Section 78 of the New Jersey Orphans’ Court 
Act does not apply to demands by the Custodian for 
enemy legacies.

The appellant appeals from so much of this decree 
as adjudges that the appellant is not entitled to re-
ceive from the complainants the shares which in the 
proposed distribution of the assets of the estate would 
go to respondents, Pauline Adolphine Losch, Bertha 
von Borowsky, and Louise Pauline Schulz, unless he 
shall execute and deliver the refunding bonds re-
quired by the statutes of this State. (Case^p. 68, 
lines 1 to 25) The appellant also appeals from so 
much of the final decree as adjudges that the respond^ 
ents, Carl Goepel, Max Ruckgaber, jr., and Paul 
Ruckgaber, partners constituting the firm of Schulz 
& Ruckgaber, who held powers of attorney from the

New  Jersey State Library
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said Losch, von Borowsky, and Schulz, respectively, 
shall, upon receiving authority from their principals 
to execute refunding bonds, be entitled to receive the 
respective shares of their principals. ( C a s e ,  p .  6 8 ,  

l i n e  2 6 ,  t o  p .  6 9 ,  l i n e  2 3 . )  The appellant says that the 
decree should have adjudged that, as Alien Property 
Custodian, he was entitled to receive the shares of 
the said Losch, von Borowsky, and Schulz, to be by 
him held, administered, and accounted for as pro-
vided by law; and that his right thereto is not sub-
ject to control by any statute of New Jersey.

It may be said here that no New Jersey creditors 
seek to protect their rights in this Court, nor is it 
alleged that there are creditors whose rights would be 
affected by this decision. Since the will was proved 
on February 15, 1913, the claims of creditors have 
no doubt been satisfied or barred by limitation.

*  Were there such New Jersey creditors, the Custo-
dian would say that their rights are effectively safe-
guarded by section 9 of the “ Trading with the enemy 
Act,” and that the federal procedure adopted as a 
part of a measure designed to serve a high national 
interest must of necessity control and supersede 
previous state enactments for the protection of credi-
tors of decedent’s estates.

In fact, we say that the sole question before the 
court is whether the exercise of the sovereign bellig-
erent powers of the nation may be nullified or inter-
fered with by any State statute, especially one regu-
lating procedure.
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I.

By the “ Trading with the enemy Act”  Congress has 
given to the Alien Property Custodian the power to 
require an immediate and an unqualified compliance 
with his demand for enemy property.

The essential portion of the “ Trading with the 
enemy Act” is section 7 (c), which as originally 
enacted on October 6, 1917, reads as follows:

(c) If the President shall so require, any 
money or other property owing or belonging 
to or held for, by, on account of, or on behalf 
of, or for the benefit of an enemy or ally of 
enemy not holding a license granted by the 
President hereunder, which the President after 
investigation shall determine is so owing or so 
belongs or is so held, shall be conveyed, 
transferred, assigned, delivered, or paid over 
to the Alien Property Custodian.

The power of the President under this section has 
been vested in the Alien Property Custodian by 
Section X X I X  of the Executive Order of October 
12, 1917, pursuant to the provisions of the act.1

1 XXIX. I hereby vest in an alien-property custodian, to be hereafter 
appointed, the executive administration of all the provisions of section 7 (a), 
section 7 (c), and section 7 (d) of the trading with the enemy act, including 
all power and authority to require lists and reports, and to extend the time 
for filing the same, conferred upon the President by the provisions of said 
section 7 (a), and including the powrer and authority conferred upon the 
President by the provisions of said section 7 (c), to require the conveyance, 
transfer, assignment, delivery of payment to himself, at such time and in 
such manner as he shall prescribe, of any money or other properties owing 
to, or belonging to, or held for, by or on account of, or on behalf of, or for 
the benefit of any enemy or ally of an enemy, not holding a license granted 
under the provisions of the trading with the enemy act, which, after in-
vestigation, said alien-property custodian shall determine is so owing, or 
so belongs, or is so held.

1 0 6 0 8 3 — 19-------2
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Section 7 (c) of the u Trading with the enemy 
Act” contains no qualifications on the duty of those 
holding enemy property to turn it over to the Alien 
Property Custodian other than these: (a) That the 
property shall, after investigation, have been deter-
mined by the President to,be enemy owned. (b) That 
the President shall require the property to be turned 
over. There is no qualification in section 7 (c) to 
the effect that the demand need not be complied 
with if state laws permit the demandee to retain 
the property or debt demanded. The words of 
section 7 (c) are, moreover, strengthened by a con-
sideration of other sections of the “ Trading with the 
enemy Act.” Examination of the “ Trading with 
the enemy Act” and its basic policy show clearly 
that the omission of any reference in section 7 (c) 
as to the effect of state laws on the duty to turn 
over enemy property was intentional and with a 
view that these laws should not be applied.

Section 8 (a) provides that persons holding mort-
gages, pledges, or liens on enemy property entitling 
them to dispose of the property may continue to 
hold the property and dispose of it on default.1

1 S e c . 8. (a) That any person not an enemy or ally of enemy holding a 
lawful mortgage, pledge, or lien, or other right in the nature of security 
in property of an enemy or ally of enemy which, by law or by the terms 
of the instrument creating such mortgage, pledge, or lien, or right, may 
be disposed of on notice or presentation or demand, and any person not 
an enemy or ally of enemy who is a party to any lawful contract with an 
enemy or ally of en.emy, the terms of which provide for a termination 
thereof upon notice or for acceleration of maturity on presentation or 
demand, may continue to hold said property, and, after default, may 
dispose of the property in accordance with law or may terminate or mature 
such contract by notice or presentation or demand served or made on the 
Alien Property Custodian in accordance with the law and the terms of 
such instrument or contract and under such rules and regulations as the 
President shall prescribe; and such notice and such presentation and 
demand shall have, in all respects, the same force and effect as if duly 
served or made upon the enemy or ally of enemy personally: * * *.
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If section 7 (c) had not been intended to apply to 
cases where state laws permit the retention of the 
property, section 8 (a) as applied to liens arising 
by operation of law would be surplusage. Since 
Congress thought it necessary to provide specifically 
for holders of possessory liens, it is a reasonable 
inference that retention for other reasons was not 
contemplated.

It is expressly provided in section 7 (e) that 
“ No person shall be held liable in any court for or 
in respect of anything done or omitted in pursuance 
of any order, rule, or regulation made by the 
President under the authority of this act.”  And 
it is furthermore provided in the same section that 
“ Any payment, conveyance, transfer, assignment, or 
delivery of money or property made to the Alien 
Property Custodian hereunder shall be a full ac-
quittance and discharge for all purposes of the 
obligation of the person making the same to the 
extent of same.”

The provisions of section 7 (e) are a corollary to 
the requirements of section 7 (c). The immunity 
clause with which section 7 .(e) begins is all inclusive, 
and together with the first sentence of the next para-
graph gives complete protection to any person who 
complies with the requirement of the President 
made under section 7 (c).

Section 9 provides a means whereby any person who 
is aggrieved by the order of the President has his 
remedy, whether the grievance may arise out of any 
right or claim which he has in the property itself or 
by virtue of any debt which may be enforced against 
the property. Section 9 of the act also provides that
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except as provided in the act no money or other 
property in the hands of the Alien Property Custo-
dian shall be liable or subject to any order or decree 
of any court.1

1 S e c . 9 . That any person, not an enemy, or ally of enemy, claiming any 
interest, right, or title in any money or other property which may have 
been conveyed, transferred, assigned, delivered, or paid to the Alien 
Property Custodian hereunder, and held by him or by the Treasurer of the 
United States, or to whom any debt may be owing from an enemy, or ally 
of enemy, whose property or any part thereof shall have been conveyed, 
transferred, assigned, delivered, or paid to the Alien Property Custodian 
hereunder, and held by him or by the Treasurer of the United States, may 
file with the said Custodian a notice of his claim under oath and in such 
form and containing such particulars as the said Custodian shall require; 
and the President, if application is made therefore by the claimant, may, 
with the assent of the owner of said property and of all persons claiming any 
right, title, or interest therein, order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or by the Treasurer 
of the United States or of the interest therein to which the President 
shall determine said claimant is entitled: Provided, That no such 
order by the President shall bar any person from the prosecution 
of any suit at law or in equity against the claimant to establish any 
right, title, or interest which he may have in such money or other 
property. If the President shall not so order within sixty days after the 
filing of such application, or if the claimant shall have filed the notice as 
above required and shall have made no application to the President, said 
claimant may, at any time before the expiration of six months after the 
end of the war, institute a suit in equity in the district court of the United 
States for the district in which such claimant resides, or, if a corporation, 
where it has its principal place of business (to which suit the Alien Property 
Custodian or the Treasurer of the United States, as the case may be, shall 
be made a party defendant), to establish the interest, right, title, or debt so 
claimed, and if suit shall be so instituted then the money or other property 
of the enemy, or ally of enemy, against whom such interest, right, or title 
is asserted, or debt claimed, shall be retained in the custody of the Alien 
Property Custodian, or in the Treasury of the United States, as provided in 
this act, and until any final judgment or decree which shall be entered in 
favor of the claimant shall be fully satisfied by payment or conveyance, 
transfer, assignment, or delivery by the defendant or by the Alien Property 
Custodian or Treasurer of the United States on order of the court, or until 
final judgment or decree shall be entered against the claimant, or suit 
otherwise terminated.

Except as herein provided, the money or other property conveyed, trans-
ferred, assigned, delivered, or paid to the" Alien Property Custodian shall 
not be liable to lien, attachment, garnishment, trustee process, or execu-
tion, or subject to any order or decree of any court.

This section shall not apply, however, to money paid to the Alien Prop-
erty Custodian under section ten hereof.
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The purpose of the act is to provide an exclusive 
procedure for dealing with enemy property in the 
United States.

Let us now see how Congress in the amendments to 
the “ Trading with the Enemy A ct”  has given effect to 
this exclusive procedure.

The administrative powers of the Alien Property 
Custodian are found in section 12 of the act. The 
original enactment read that the Alien Property 
Custodian should be vested with all the powers of a 
common-law trustee in respect of all property “ which 
shall come into his possession in pursuance of the 
provisions of this act.”  The amendment of March 
28 changed this provision in a radical way. The 
language of the amendment is: “ The Alien Property 
Custodian shall be vested with all the powers of a 
common-law trustee in respect of all property other 
than money which has been or shall be, or which has 
been or shall be required to be conveyed, transferred, 
assigned, delivered, or paid over to him in pur-
suance of the provisions of this act.”  Congress by 
this change in the law expressly placed all property 
within the power of the Alien Property Custodian 
upon the issuance of his requirement as fully and 
completely as it was so placed by the original 
enactment when actually transferred and delivered.

Finally, in order conclusively to settle any doubts 
as to the intention of Congress, it enacted by the 
amendment of November 4, 1918, that—

The sole relief and remedy of any person 
having any claim to any money or other prop-
erty heretofore or hereafter conveyed, trans-

1 0 6 0 8 3 — 19-
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ferred, assigned, delivered, or paid over to the 
Alien Property Custodian, or required so to be, 
or seized by him, shall be that provided by the 
terms of this act, and in the event of sale or 
other disposition of such property by the Alien 
Property Custodian, shall be limited to and 
enforced against the net proceeds received 
therefrom and held by the Alien Property 
Custodian or by the Treasurer of the United 
States.

And section 16 imposes penalties, among other 
things, for the willful violation, neglect, or refusal 
to comply with any order of the President issued 
in compliance with the provisions of the act and 
provides for the forfeiture of property concerned in 
such violation.

The whole doctrine of confiscation is built upon the 
foundation that is an instrument of coercion. It is a 
powerful economic weapon appropriately placed in 
the hand that holds supreme command of the mili-
tary weapon; it deprives the enemy of property 
which would otherwise be within reach of the power 
of the enemy, and, at the same time, furnishes to the 
capturing power means for carrying on the war. Let 
us, therefore, emphasize that the property embraced 
in the demand of the Alien Property Custodian in 
this case, is property belonging to the class which, 
if left free and in the hand where it rested at the time 
of the demand, is in legal contemplation within the 
reach of the power of the enemy.

Congress, aware of this danger and of its gravity, 
enacted prohibitions to be enforced with severe pen-
alties against trade, communication, and intercourse
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with the enemy, but it was not willing to assume 
that the danger would be avoided by any means 
short of actual capture. It therefore, in. the due 
exercise of its power to make rules respecting cap-
tures, conferred upon the Commander in Chief ab-
solute power to require transfer and delivery of 
enemy property to the Alien Property Custodian. 
It required the Commander in Chief, as a condition 
to the exercise of this power, to make an investiga-
tion and reach a determination of enemy character 
and enemy ownership but the power of investigation 
and determination was placed in the Commander in 
Chief alone. We say in the hands of the Commander 
in Chief alone, because there is not in the statute to 
be found any provision for the review or reversal of 
the determination of the Executive.

Congress alone is vested with the power of 
raising armies. If Congress so prescribes, per-
sonal liberty must be surrendered and obliga-
tions undertaken which may and do result in the 
loss of life. No toleration would be given to the 
suggestion that the courts are free to interfere in 
the exercise of these powers. What then is the 
basis of the suggestion that the courts have some 
inherent power—none is conferred by the terms 
of the act—-to supervise, review, or restrain the 
exercise of the constitutional power in Congress 
to regulate captures of property? It has ever 
been true of the English-speaking people that liberty 
and life enjoy greater protection under the law
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than does property. The suggestion would not be 
tolerated that the courts guard more jealously the 
rights of the citizen in and to property than his 
rights to his liberty and his life.

Furthermore, the capture of property is inherently 
an Executive not a judicial act. The fact that 
judgment is required does not determine that the 
act is necessarily judicial. To the contrary, the 
Executive can investigate and determine the facts 
in matters committed to the Executive judgment as 
effectively and conclusively as can the judiciary 
where its power is invoked.

Turning again to section 7 (c) of the Trading with 
the enemy Act, we at once see that it is the character 
of the ownership which supports the power of cap-
ture. The ownership must therefore be determined 
and the character (whether friend or enemy) of the 
owner. These determinations are committed to the 
Executive. It was contemplated by Congress, of 
course, that there would be inconsistent and disputed 
claims of ownership. Such claims have existed 
since the institution of private property. But Con-
gress was unwilling that a disputed claim of owner-
ship should prevent the power of capture in those 
cases where the Executive had investigated and 
reached a determination. The conception was that 
property determined by the Executive to be owned 
by an enemy was in danger of being availed of by 
the enemy unless placed beyond the reach of the power 
of the enemy.
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Congress realized that time is an element in 
the prosecution of war. It might have conferred 
the power of determination on the judiciary if, 
in its wisdom, it ha^seen fit; but it chose to confer 
the power upon the Executive and to make the 
courts an auxiliary power to aid—not obstruct— in 
the enforcement of the demands of the Executive.
And there is nothing strange in this conception.
The prisoner must be arrested before he can be tried.
He may have habeas corpus after he is arrested but 
not injunction to prevent his arrest. Time out of 
mind, captures on the water have been made without 
prior judicial investigation. Capture on the water 
indeed is essential to the jurisdiction of the prize 
courts, and was held to be jurisdictional in the pro-
ceeding to confiscate in Miller v. United States, 11 
Wall. 268.

Analysis of the various sections and of the basic 
policy of the Trading with the enemy Act makes clear 
that, except as provided in the Act itself, a person from 
whom property has been demanded must turn over the 
property to the Alien Property Custodian; that in 
turning over this property he is to be protected as 
against all persons; and that all contentions as to the 
right of the Alien Property Custodian to hold this 
property are to be settled in the Federal courts under 
the terms of section 9.

In the words of Judge Knox in Salamandra Insur-
ance Company v. New York Life Insurance and Trust {XS4- S a'^ 
Company, recently decided in the United States Dis-
trict Court for the Southern District of New York,
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“ the Alien Property Custodian, having determined 
that the fund in question is alien owned, and even 
though that conclusion may be founded upon evi-
dence which would appear to this court to be insuf-
ficient, the determination of the Custodian, so long 
as it is not reached in bad faith, must determine the 
possession of the fund.”

II.

The grant of power thus given by Congress to the 
Custodian is constitutional.

A. This grant of power is a valid exercise of the war 
power of Congress.

Congress in enacting the Trading with the enemy 
Act exercised the war power and not the municipal 
or civil power. Let us therefore note in the begin-
ning those broad distinctions between the war power 
and the municipal or civil power, which are funda-
mental and universally acknowledged to exist.

The Constitution, which created the Government 
of the United States, granted both powers in separate 
provisions appropriate to each, but the provisions of 
neither apply to the other. These powers—war and 
municipal or civil— differ even as war differs from 
peace. The civil or municipal power is, of course, 
the normal power because peace is the normal condi-
tion. In the grant of the civil or municipal power 
there is distribution between the legislature, the 
executive, and the judiciary, with appropriate checks 
and balances and express limitations, such as the
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due process clause of the fifth amendment. The 
war power is conferred in the provisions authorizing 
Congress to declare war, to raise armies, to create a 
navy, to grant letters of marque and reprisal, and to 
make rules respecting captures on land and water. 
It is found again in the provision which makes the 
President ex virtute officio Commander in Chief of 
the military forces. The war power, furthermore, is 
of necessity an inherent power in every sovereign 
nation. It is the power of self-preservation, and that 
power has no limits other than the extent of the 
emergency. Moreover, of that emergency and the 
measures necessary to meet it, Congress is the sole 
judge in the field of legislation and the Commander 
in Chief in the field of action.

In a state of war every citizen becomes a belligerent, 
and his duty as a belligerent may, during the emer-
gency, supplant and suspend what would be his 
rights as a citizen in a state of peace.

In construing the war power conferred by the 
Constitution, it must be remembered that the 
Constitution itself was one of the fruits of the 
victory in the war for independence. The framers 
of the Constitution knew by bitter experience the 
hard realities and stern necessities of war. They 
knew that war is a contest of force; that victory in 
war depends upon a preponderance of men, material, 
and money—upon relative strength and endurance. 
They dared not frame a Government to take its 
seat as a member of the family of nations with less 
power than other nations to command every element
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of strength. If its power should be less in any 
respect than that of other nations, it must inev-
itably succumb in case of conflict. The war power 
conferred upon the Government was solely in the 
interest of the citizen and for the protection of his 
citizenship—for of what value would citizenship be 
in a nation which could not exercise all the powers 
available, to the end that it might survive, and sur-
viving, perpetuate the privileges of its citizenship?

We have seen that Congress has power to raise 
armies. This power and the other war powers men-
tioned are free from express or implied limitations 
or conditions. The power to raise armies includes 
the power to impose compulsory military service in 
the armies. If Congress so prescribes, the citizen 
must surrender his liberty to the discipline and com-
mand of the Commander in Chief, put off the garb of 
a civilian, put on the uniform and equipment of a 
soldier, and go forth, if so commanded, to the ends 
of the earth and yield up his life in battle. (See 
Selective Draft Cases, 245 U. S. 366.)

We turn now to the particular war power immedi-
ately pertinent and universally recognized by the 
nations of the earth— the confiscation of the private 
property of enemy individuals. The express power 
in the Constitution to make rules respecting cap-
tures on land and water includes, of course, the 
power to confiscate the property of enemy indi-
viduals.

There has recently been decided, after exhaustive 
argument before the United States District Court 
for the Southern District of New York, the case of
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Salamandra Insurance Company v. New York Life 
Insurance and Trust Company, which interpreted the (x s d  
“ Trading with the enemy A ct”  and the powers of 
the Alien Property Custodian thereunder. In this 
case the Alien Property Custodian had served upon 
the defendant corporation a demand under the pro-
visions of section 7 (c) of the act, which, after recit-
ing that the Custodian had determined the Salaman-
dra Insurance Company to be an enemy, and that 
the sum of approximately $35,000 in cash and Lib-
erty bonds of a par value of $80,000 were due by it 
to the insurance company, required that the trust 
company forthwith pay and transfer the money and 
the property to the Alien Property Custodian. The 
insurance company made a motion for injunction 
pendente lite against compliance with the demand 
made by the Alien Property Custodian on the ground 
that the property demanded was not in fact enemy 
owned. The court denied the injunction pendente 
lite. From this order of the court no appeal was 
taken by the plaintiff, and it has since complied in 
full with the demand of the Custodian.

Judge Knox in this case discussed in considerable 
detail the nature and extent of the Congressional 
war powers involved in the Trading with the enemy 
Act. He said on this point:

As to the power of Congress to address itself 
to legislation looking to the seizure of alien- 
enemy owned property, there is no need of dis-
cussion. The war legislation of Congress, from
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the time of the Revolution to the present, 
indicates the power of Congress in the premi-
ses.

See resolution regarding alien property, 
November 27, 1777, IX  Journal of the Conti-
nental Congress, 971 (p. 212); resolution re-
garding the seizure of property belonging to 
alien enemies, October 22, 1778, XII, id., 
1036 (p. 222).

*  *  *  *  *

I am unable to see any difference in prin-
ciple between the seizure of the person of an 
alien enemy in our midst and the seizure of his 
property; the latter may, by the use to which 
it may be put, be quite as dangerous as the 
former. The seizure of both may be essential 
to the safety of the community. If we assume 
this to be true, and Congress has by appro-
priate action provided for such contingency, 
and haste and speed which are exercised in the 
seizure become of the highest importance, and, 
it would be an incongruous situation— indeed, 
it would be intolerable— that, pending a de-
termination of a dispute between the possessor 
of property determined by a responsible offi-
cial to be alien-owned and the office making 
the demand, the property in question should 
remain in the possession of him against whom 
the demand is made. The effectiveness of a 
seizure in such circumstances would be greatly 
impaired, if not wholly destroyed.

I do not apprehend that any one would 
argue that this court should exercise its 
extraordinary powers of injunction to restrain 
the marshal from executing a presidential
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warrant issued for the arrest of an alleged 
alien enemy, even though it was asserted 
by such person that he was a citizen or a 
friendly alien. Once the warrant was executed, 
the person arrested would, upon habeas corpus, 
be heard upon the question of his citizenship. 
If the determination of the Executive can, 
in the first instance, deprive an individual of 
his liberty, I am unable to see why it should 
be that property should enjoy any greater 
rights as respects its possession, once the 
Executive has determined it to be alien- 
owned.

The power exercised by Congress in the 
enactment of the trading with the enemy act 
is, I suppose, by reason of its dealing with the 
subject matter of alien enemies, who exist 
only in times of war, based upon the war 
power of Congress. The power of Congress 
to declare war carries with it all the powers 
which are necessary to make the war so 
declared effective.

•I0 vL* vl* «1«»1*

What, can it be asked, is, in the present 
days, more appropriate to the effective carry-
ing on of war than to seize, and thus render 
impotent, the money and property deter-
mined by the Executive to be owned by alien 
enemies'?

In Brown v. United States (8 Cranch, 110) 
Chief Justice Marshall in unequivocal language 
declared the existence of the power of the 
sovereign to take the persons and confiscate 
the property of the enemy wherever found.
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It follows that wherever the enemy is 
present, and where his property is situated, 
Congress may determine there exists the 
element of danger, and to the extent of the 
jurisdiction of Congress the power exists nob 
only of seizure but of disposition to the limits 
of the necessity. Miller v. United States 
(11 Wall. 268).

B. There is no want of due process.

It has been squarely held by the Supreme Court 
of the United States that the fifth amendment to the 
Constitution—commonly called the due process 
clause—does not operate against the exercise of the 
war power. In the case of Miller v. United States (11 
Wall. 268) the court said :

But if the assumption of plaintiff in error is 
not well made; if the statute were not enacted 
under the municipal power of Congress to

nent of crimes against

the contrary, they are an exercise of the war 
power of the Government, it is clear they are 
not affected by the restrictions imposed by 
the fifth and sixth amendments. This we 
understand to have been -eonsicbred- in the 
argument.

It follows, therefore, that any further discussion 
of the constitutionality of the act might be con-
sidered superfluous. We wish, however, to point 
out that in so far as is consistent with the national 
defense, Congress has been most careful to protect 
those persons not enemies in their rights. Con-

United States; if, on
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gress recognized the justice of making provisions for 
the rectification of possible mistakes and providing 
remedies for just and proper claims. It, therefore, 
enacted section 9, which provides a simple, expedi-
tious, and inexpensive remedy by Executive relief, 
and which further allows any claimant failing to 
obtain Executive relief or preferring not to seek it, 
his relief in the Federal courts. That remedy is 
adequate and complete. But let it be noted that it 
is not available except in respect to property actually 
conveyed, transferred, delivered, or paid over and 
held by the Alien Property Custodian or by the 
Treasurer of the United States. The courts are 
shut to those who would obstruct the Executive in 
the prosecution of the war; they are at once open to 
those who comply with Executive demands.

Looking to the whole situation presented by the 
“ Trading with the enemy Act”  and by the case in 
hand, the decision in the case of Haycraft v. United 
States (22 Wall. 81) is of peculiar interest. This 
case involves the right to sue for return of property 
taken under the captured and abandoned property 
act of 1863. The plaintiff contended that he was 
not restricted to the remedy provided by that act. 
The court, speaking through Mr. Chief Justice Waite, 
denied the validity of this contention. The two 
quotations which follow bear on the reason for the 
remedy provided by that act and the exclusiveness 
of this remedy.

In the indiscriminate seizure which was 
likely to follow such an authority, it was 
anticipated that friends as well as foes might
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suffer. Therefore, to save friends, it was pro-
vided that any person claiming to have been 
the owner might, at any time within two years 
after the suppression of the rebellion, prefer 
his claim, and upon proof of his ownership 
and loyalty, receive the money realized by 
the United States from the sale of his prop-
erty. That expresses all there is of the trust 
or the remedy provided.

There is here no question of confiscation. 
The title of the United States, whatever may 
be the rights it carries with it, is by author-
ized capture or appropriation of enemy’s 
property on land. But the same statute which 
authorized the capture gave a right to certain 
persons to demand and receive a restoration of 
their property taken. Coupled with the right 
to demand was a provision for the remedy by 
which it was to be enforced. Both the 
right and the remedy are, therefore, created 
by the same statute, and in such cases the 
remedy provided is exclusive of all others. 
The demandant in this case neglected to avail 
himself of the remedy provided and, conse-
quently, he is now without any . That remedy 
was the only one of which the Court of Claims 
or any other court has been authorized to take 
jurisdiction. It is for Congress, not the courts, 
to determine whether this jurisdiction shall be 
extended and other remedies provided.

It is of peculiar interest because the captured and 
abandoned property act provided for Executive 
seizure without judicial aid or interference. The 
court coming to construe and apply its provisions 
said: “ In the indiscriminate seizure which was likely
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to follow such an authority, it was anticipated that 
friends as well as foes might suffer.”  This did not 
contain any suggestion of any impropriety or possible 
illegality in the enactment or in its enforcement. To 
the contrary, the court in further elucidation of the 
provisions of the statute said: “ Therefore, to save 
friends, it was provided that any person claiming—  
might prefer his claim, and upon proof of his owner-
ship and loyalty, receive the money realized by the 
United States from the sale of his property.”  There 
was not in that act any provision such as that in 
the amendment of November 4, expressly confining 
litigants to the remedies provided by the act, but 
the court, nevertheless, following settled principles of 
interpretation, held that the remedy provided by the 
statute was necessarily exclusive.

Judge Knox in the Salamandra Insurance Com-
pany case commented on section 9 as affording due 
process thus:

And in the present legislation, at least so 
far as it affects the case at bar, there is no 
contravention of the fifth amendment of the 
Constitution. The very act, in section 9 
thereof, contemplates the possibility of mis-
taken action upon the part of the Custodian, 
and to the end that no loyal citizen or friend 
shall be deprived of his property without due 
process of law, the section reads * * *

Judge Knox, after quoting the section in full, 
continues:

Under the provisions of this section the 
rights of a person who is not an enemy or ally 
of enemy are adequately protected. If the
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property which has come into the hands of the 
Custodian belongs to a citizen of the United 
States, or indeed to a friendly alien, the title 
of such person thereto is not finally divested. 
Any title which vests in the Custodian will be 
defeasible in its nature. Whether the de-
feasance, if it may be called such, shall operate 
will depend upon the outcome of the proceed-
ings to be instituted by the citizen or friendly 
alien, who, in appropriate proceedings under 
section 9, asserts title to the property. Pend-
ing a determination of the issues arising in 
such proceedings, the possession at least, and 
perhaps a defeasible title, is in the Custodian, 
and as an administrative matter I do not see 
where else it could be if the act is to have any 
salutary effect in the way of rendering enemy 
property unavailable for the purpose of the 
enemy.

That a citizen or friendly alien will, by such 
an enforced surrender of property wrongly 
determined by the Custodian to be enemy in 
its character, be subjected to inconvenience, 
annoyance, and possible expense, goes without 
saying—the justification for these considera-
tions must be the purpose intended to be 
served. They are, in the final analysis, but 
incidents to the operation of a protective and 
preventive measure which has for its pur-
pose the protection of the Nation.

Section 9, so far as it relates to suits in the Federal 
courts and so far as it is applicable to this case per-
mits a suit by a nonenemy creditor for a liquidated 
claim against any debtor whose property has been
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taken under the u trading with the enemy act.”  It 
is well-settled law that a legatee is liable to creditors 
of the estate out of which he receives his legacy for a 
ratable proportion of the debts of the estate. The 
orphans’ court act recognized and enforced this lia-
bility by requiring the executor to take a bond from 
the legatee or distributee and permitting the creditor 
to sue on that bond. It did not create a new right 
in the creditor; it merely provided him with a statu-
tory instead of an equitable remedy. (See Codding- 
ton v. Bispham (1882), 36 N. J. Eq. 224, and Pratt v. 
Brody (1897), 55 N. J. Eq. 181.)

Section 9 of the “ Trading with the enemy Act” 
creates no rights; it is a remedy to enforce existing 
rights in respect to property taken over by the Gov-
ernment. It follows, therefore, that if, under the 
“ Trading with the enemy Act,”  the statutory remedy 
is suspended, or if, as we shall show at a later place, 
the New Jersey statute does not cover distributions 
made to the Alien Property Custodian acting in the 
exercise of a public right, there is no destruction of 
the fundamental right of these creditors, but merely a 
change in the remedy by which they enforce their 
claims.

If, then, the creditor has a remedy under section 9, 
may this remedy be postponed until the property has 
has actually been turned over to the Government? 
In this connection it is first to be noted that the neces-
sity for the actual possession of enemy property by 
the United States is of the utmost importance and 
that the interest of persons who may have failed to



26

present their claims to the executors before final dis-
tribution are of rather small importance as compared 
with a claim of ownership by an American citizen.

Nevertheless in the Salamandra decision the court 
held that even where the person seeking to prevent 
property being turned over claimed to be the owner 
thereof, his remedy should and must be postponed 
until that event.

The purpose of the “ Trading with the Enemy 
Act” would be nullified if the Government before 
taking possession of enemy property were put to 
the delay resulting from litigation with every person 
who urged some claim to the property, while the 
property remained in possession of the enemy. In 
this connection the cases involving the collection of 
Federal taxes by Executive action are significant.

In the case of Murray v. Hoboken Land Company 
(18 Howard 274; 59 U. S. 373) the Supreme Court 
held that an act of Congress authorizing a warrant 
to be issued without oath against a public debtor for 
far the seizure of his property was valid, that the 
warrant was conclusive evidence of the facts stated in it, 
and that the proceeding was due process of law. 
This view was reaffirmed in the case of Springer v. 
United States (102 U. S. 586), and it was there said:

The prompt payment of taxes is always im-
portant to the public welfáre. It may be 
vital to the existence of a government. The 
idea that every taxpayer is entitled to the de-
lays of litigation is unreason. If the laws 
here in question involved any wrong or un-
necessary harshness, it was for Congress or



27

the people who make congresses to see that 
the evil was corrected. The remedy does not 
lie with the judicial branch of the Government.

The case of Dodge v. Osborn (240 U. S. 118) is 
particularly applicable to the present case in that 
there was involved there the question of the con-
stitutionality of the tax which the collector was 
seeking to enforce. Even under those circumstances 
the Supreme Court of the United States was of the 
opinion that the interests of the Government re-
quired payment of the tax before the question as to 
its constitutionality could lawfully be determined. 
It said in this connection:

The remedy of a suit to recover back the 
tax after it is paid is provided by statute, and 
a suit to restrain its collection is forbidden. 
The remedy so given is exclusive, and no other 
remedy can be substituted for it. * * * 
Cheatham v. United States {Cheatham v. Nor- 
vekl), 92 U. S. 85, 88, 23 L. Ed. 561, 582, and 
again in State R. Tax Cases, 92 U. S. 575, 613, 
23 L. Ed. 663, 673, it was said by this court 
that the system prescribed by the United 
States in regard to both customs duties and 
internal-revenue taxes, of stringent measures, 
not judicial, to collect them, with appeals to 
specified tribunals, and suits to recover back 
moneys illegally exacted, was a system of 
corrective justice intended to be complete, 
and enacted under thé right belonging to the 
Government to prescribe the conditions on 
which it would subject itself to the judgment 
of the courts in the collection of its revenues 

* * * * *
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There is a contention that the provisions 
requiring an appeal to the Commissioner of 
Internal Revenue after payment of the taxes, 
and giving a right to sue in case of his refusal 
to refund, are wanting in due process, and 
therefore there is jurisdiction. But we think 
it suffices to state that contention to demon-
strate its entire want of merit.

The application of the doctrines laid down in the 
decisions dealing with the taxing power to the 
situation produced by the demand of the Alien 
Property Custodian under section 7 (c) of the 
“ Trading with the Enemy A ct/’ was clearly set 
forth by Judge Knox in the Salamandra case. He 
says:

The situation presented by this case, as-
suming the contention of the complainant 
to be justified, is no more rigorous, I may 
say harsh, than it would be if the taxing 
authorities of the Government should assess 
a tax against the complainant the authority 
for which assessment the complainant dis-
puted. The collector, for instance, of internal 
revenue would issue a warrant under which 
the chattels of the complainant, however 
just its claim for immunity from the tax so 
assessed and collected might be, nevertheless, 
in order to recover the chattels distrained, 
would be forced to bring suit against the 
collector, and thus subject itself to incon-
venience, annoyance, and expense. However, 
by decisions too numerous to cite the courts 
have uniformly held that the revenues oi 
the Government are too important for the
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carrying on of governmental activity to per-
mit, prior to the collection of the tax, of law-
suits in which the correctness of the con-
struction of the tax gatherer of the provi-
sions of the statute under which he acts is 
determined. The insolvency of the sovereign 
is unthinkable. Money wrongly collected 
may be recovered, and as a matter of policy 
the interests of the Government in such 
matters take precedence over the rights of 
the citizen. If this be true even in times 
of peace, it certainly should be true, and 
I think it is, in time of war, when the subject 
matter is properly asserted by a responsible 
Government officer to be that of an enemy.

III.

No State legislation can hinder or obstruct the 
operation of the “ Trading with the enemy Act.”

This follows as a logical consequence from the fact 
that the “  Trading with the enemy A ct”  is, as we have 
seen, an exercise of the power expressly granted by the 
several States to the Government of the United 
States to declare war, to raise armies, to create a 
navy, to grant letters of marque and reprisal, and to 
make rules respecting captures on land and water— 
commonly known as the war powers. It is unneces-
sary to cite authorities to show that this power 
granted to the Federal Government is supreme and 
controlling, and any State legislation must fall which 
is inconsistent with a Federal statute which is an 
exercise of this Federal power.
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Indeed this principle has been extended so that it 
is well-established law that even though a congres-
sional enactment does not expressly cover a particular 
situation and is not in words^onsistent with a State 
statute, yet if Congress has clearly expressed its 
intention to legislate on the whole of a subject of 
national importance, State legislation can neither 
add to nor subtract from the powers or duties, rights, 
or remedies which the Federal statute establishes.

A striking illustration of this doctrine may be 
found in the case of N. Y . Central R. R. Co. v. Win-
field (1917) (244 U. S. 147). The Federal employees 
liability act provided that a remedy was to be given 
under that act where an employee engaged in inter-
state commerce was injured through the negligence 
of the railway carrier. A New York workman’s 
compensation statute provided for the recovery of 
compensation to railway employees regardless of 
the carrier’s negligence. Under this statute the 
State workman’s compensation commission awarded 
the defendant in error compensation. In denying 
the power of the State to make this award, the 
court said as follows:

Only by disturbing the uniformity which 
the act is designed to secure and by departing 
from the principle which it is intended to en-
force can the several States require such 
carriers to compensate their employees for 
injuries in interstate commerce occurring with-
out negligence. But no State is at liberty 
thus to interfere with the operation of a law 
of Congress. As before indicated, it is a mis-
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take to suppose that injuries occurring with-
out negligence are not reached or affected by 
the act, for, as is said in Prigg v. Pennsylvania 
(16 Pet. 539, 617; 10 L. Ed. 1060, 1089), “ if 
Congress have a constitutional power to regu-
late a particular subject, and they do actually 
regulate it in a given manner, and in a certain 
form, it can not be that the State legislatures 
have a right to interfere; and, as it were, by 
way of complement to the legislation of Con-
gress, to prescribe additional regulations, and 
what they may deem auxiliary provisions for 
the same purpose. In such a case, the legis-
lation of Congress, in what it does prescribe, 
manifestly indicates that it does not intend 
that there shall be any further legislation to 
act upon the subject matter. Its silence as 
to what it does not do is as expressive of what 
its intention is as the direct provisions made 
by it.”

The “ Trading with the enemy A ct”  is an exercise 
by the Federal Government of its power to deal 
with the capture of enemy property. It is an exer-
cise of power which resides solely in the Federal 
Government. It provides for a mode of determin-
ing what is enemy property and prescribes the man-
ner in which such property shall be sequestered and 
administered, and prescribes a method by which 
persons who may suffer injuries through its applica-
tion may obtain relief. The propriety and the ne-
cessity of undelayed and unhindered sequestration is 
obvious. Congress proposed to cover the field of 
dealing with enemy property in the United States; it
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can not be contended that Congress had any inten-
tion of permitting the States to regulate the condi-
tions under which the Federal Government may 
capture enemy property.

Nor is it an answer to the appellant’s contention 
that the “ Trading with the enemy Act”  excludes from 
operation section 78 of the New Jersey Orphans’ 
Court act to say that the New Jersey statute is an 
exercise of the State’s right to regulate the disposi-
tion of a decedent’s estate. Almost every State law 
which has been declared unconstitutional on the 
ground that it interfered with Federal powers was 
enacted in the exercise of some acknowledged State 
power, such as taxation or police power. This fact 
has never deterred the Suprenie Court of the United 
States from uniformly deciding that the powers of 
the State are subordinate to the power of the Fed-
eral Government.

A striking illustration of the supremacy of Federal 
powers over State powers is afforded by the situa-
tion which exists as to the right of aliens to 
inherit or dispose of real estate. The States have 
undoubted power to control the ownership and 
disposition of real estate within their borders; never-
theless, when Congress in the exercise of its treaty-
making power has declared that aliens shall be 
entitled to hold and dispose of real estate under 
conditions other than those provided in the laws of 
the several States, it is well established in the decis-
ions that the State power of dealing with real estate
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is suspended in so far as it conflicts with the Federal 
treaty power.

Hauenstein v. Lynham (1880), 100 U. S. 483; 
25 L. Ed. 268.

Geoffroy V. Riggs (1890), 133 U. S. 258; 33
L. Ed. 642.

Bahaud v. Bize (C. C. D. Neb. 1901), 105 
Fed. 485.

It follows that if Congress has enunciated a 
national policy in regard to enemy interests in 
estates, every State policy in regard to this subject 
must give way to the will of the Nation. As was said 
in Mondou v. N. Y ., N. H. & H. R. R. Co. (Second 
Employers’ Liability Cases, 223, U. S. 1, pages 55 et 
seq.):

When Congress in the exercise of the powers 
confided to it by the Constitution adopted 
that act, it spoke for all the people and all the 
States, and thereby established a policy for all. 
That policy is as much the policy of Connecti-
cut as if the act had emanated from its own 
legislature and should be respected accord-
ingly in the courts of the State.

IV.

Section 78 of the New Jersey Orphan’s Court Act does 
not apply to demands by the Custodian for enemy 
legacies.

A. Section 78 is 'procedural and does not limit the 
property rights of legatees.

We have suggested previously that section 7 (c) 
provides a distinct mode of procedure open to the 
Alien Property Custodian for reducing into his
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possession enemy interest in property. It follows 
that the Alien Property Custodian is not limited to 
such remedies as the enemy, if he were able to en-
force his right, might, be entitled to employ. In 
view of the almost universal prohibition of suit by 
enemies, it is obvious that the Trading with the 
enemy Act could not be enforced if the Alien Prop-
erty Custodian were deemed to succeed to the rights 
of the enemy, subject, however, to his personal dis-
abilities.

When the Vice Chancellor states that the Alien 
Property Custodian takes the enemy interest cum 
onere, he fails to distinguish between the interest of 
the enemy in the property and the procedure by 
which he may collect it. Thus if a State statute 
declares that property shall not descend to alien 
enemies,’ the Alien Property Custodian can not 
acquire any interest in a bequest to a person within 
that class, since the enemy himself has no interest 
in the bequest, but if the enemy has a valid cause 
for action the Alien Property Custodian may take 
over that cause of action, and his right to prosecute 
is not affected by the fact that the enemy could not 
have brought such an action during the war. See 
Rothbarth v. Herzfeld (1917) (179 App. Div. 865), 
where Shearn, J., in the course of his opinion said, 
s>n this point, as follows:

Since the motion was made an Alien Enemy 
Property Custodian has been appointed by 
the President under the trading with the 
enemy act. Upon the situation being called
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to his attention, that official may intervene, 
and take over and continue the prosecution 
of the action, but it certainly can not be 
further prosecuted by or in the interest of 
these plaintiffs.

The provision as to the refunding bond contained 
in section 78 of the New Jersey statute is a mere 
matter of remedy. It is to be noted in the first 
place that it appears in an act dealing solely with 
practice and procedure; in the second place the 
act does not make it unlawful for a legatee to re-
ceive a legacy without executing a refunding bond; 
it simply permits the executor to withhold the 
legacy until bond is given. If the legatee receives 
the legacy without a refunding bond, his liability to 
creditors of the estate is the same as if the refunding 
bond statute had never existed. This point was 
made clear in the case of Pratt v. Brody (1897) (55 
N. J. Eq. 181), where the court said:

The liability of legatees is an equitable lia-
bility independent of the statute, and is not 
a legal liability, except to the extent provided 
by statute under our orphans’ court act, sec-
tion 67. And the complainant, being sole 
legatee, who, as appears by her bill, has taken 
possession of all the assets of the estate after 
paying all the claims presented to her as execu-
trix, the statutory method of enforcing the 
liability of the legatee does not appear to be 
applicable.

So, in the present case, when we consider the 
existence of the Trading with the enemy Act, and the 
necessity thereunder of an unqualified compliance



36

with the demand of the Alien Property Custodian, 
and the exclusive remedy given by section 9 of that 
statute, the conclusion can not be escaped that “ the 
statutory method of enforcing the liability of a lega-
tee does not appear to be applicable” to the situa-
tion in hand.

Looking at the matter from a slightly different 
point of view, since section 7 (c) is a distinct mode 
of procedure not open to the enemy, it follows that 
the procedure under section 7 (c) must be determined 
by the provisions of the Trading with the enemy Act 
and can not be qualified by the limitations which a 
different ’ procedure might impose upon the enemy. 
In the present case the enemy acquires his right to 
the property through the laws of testate or intestate 
succession of the State of New Jersey. His mode of 
collecting it from the executor, if he was still in a 
position to collect it in person, would be covered by 
section 78, etc., of the orphans’ court act. The right 
of the Alien Property Custodian to collect this interest 
is not based on the duty of the executor under the 
New Jersey law to turn it over to the legatee, which 
subjects this duty to the condition that the legatee 
give a refunding bond; but this right is based on 
the duty under the trading with the enemy act 
resting upon an executor or trustee who holds enemy 
property for, on account of, or in behalf of an enemy 
on demand to deliver such property to the Cus-
todian. This duty arises solely by virtue of the 
Trading with the enemy Act and does not depend 
for its effectiveness upon State statutes; nor can its
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enforcement be limited or qualified in any manner 
except as the Trading with the Enemy act itself may 
provide. This duty by the terms of the Federal act 
is unconditional and unqualified.

In short, while the Alien Property Custodian ac-
quires no greater interest than the enemy had in 
the property, he is not limited to such remedies for 
reducing that interest to possession as the enemy 
might have had, but may and does rely upon the 
procedure set forth in the Trading with the enemy 
Act.

B. The term 11'person”  as used in Section 78 does not 
include the United States as represented by the Alien 
Property Custodian.

It would seem to be clear from the previous discus-
sion that the provisions of the “  Trading with the 
enemy Act”  must override any State law which seeks 
to deal with enemy property in the United States.

But some consideration will disclose that the sec-
tion of the orphans' court act on which Vice Chan-
cellor Lane based his opinion has no application to 
the case at bar. Let us consider the language of this 
section so far as it is pertinent.

payment of any legacy or distributive euaie 
to the person entitled to the same shall take 
a refunding bond therefor; ' * * * and any 
creditor who may be barred by virtue of any 
decree of limitation, may, by order of the 
orphans' court, bring suit on such refunding 
bond in the name of the executor or adminis-

Every executor or administrator
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trator, * * * provided that nothing herein 
contained shall enable any person to recover 
any debt or demand Jparred by any limitation 
other than said decree; and provided also, that 
where any legacy or distributive share is pay-
able to any executor, administrator, guardian 
or trustee it shall be an absolute bar in any 
suit for the recovery of said legacy or dis-
tributive share on any refunding bond given 
by said executor, administrator, guardian or 
trustee that prior to the commencement of 
said suit, the moneys or property so received 
by said executor, administrator, guardian or 
trustee have been lawfully paid over or dis-
tributed and that said executor, adminis-
trator, guardian or trustee has taken inter the 
name of the executor or administrator of the 
original decedent refunding bond or bonds 
therefor. * * *

It is well-settled law that the term person in 
statutes limiting rights or remedies does not apply 
to the sovereign unless it is expressly named therein 
or included by necessary implication. As illustra-
tions of this doctrine see for example:

United States v. Wilson (1823), 8 Wheaton, 
253.

United States v. Hoar (1821), 2 Mason, 311; 
Fed. Cas. No. 15373.

United States v. Hewes (1840), Crabbe, 307 ; 
Fed. Cas. No. 15359.

United States v. Backus (1853), 6. McLean, 
443; Fed. Cas. No. 14491.

McKnight v. United States (1904), 130 
Fed. 659.

Trustees of Public Schools v. City of Trenton 
(1879), 30 N. J. Eq. 667.
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The last cited of these cases was argued before this 
honorable court. e£ chancery. The question pre-
sented was whether a provision of the charter of the 
city of Trenton making taxes imposed on land a lien 
paramount to prior judgments, mortgages, and other 
incumbrances applied to a mortgage in which the 
State of New Jersey was mortgagee. The court 
decided that the statute did not by its terms apply 
to the State. We quote from its opinion:

The common-law doctrine is that where the 
King has any prerogative, right, title, or 
interest, and the statute is general, he shall 
not be barred of them by the general words 
of the act, for the King shall not be bound 
unless the statute is made by express words to 
extend to him. ( Magdalen College Casê  11, 
Co. 74-; Plowden, 239; Bac. Abr. Statutes (E).) 
Independently of any doctrine founded on the 
notion of prerogative, the same construction 
ought to prevail, founded upon the legislative 
intent. Where the Government is not ex-
pressly or by necessary implication included, 
it ought to be clear from the nature of the 
mischiefs to be reached, or the language used, 
that the Government itself was in contem-
plation of the legislature, before a court of 
law would be authorized to put a construction 
on a statute which would affect its rights. 
( United States v. Hoar, 2 Mason, 314.) The 
statute of limitations, which most effectively 
puts an end to and determines the rights of 
private individuals, by lapse of time, will be 
inoperative as against the Crown or the State 
suing for the enforcement of its rights in
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property, unless it is specifically named therein. 
(Lambert v. Taylor, 4 B. & C. 138; United 
States v. Buford, 3 Pet. 12; United States v. 
Hoar, 2 Mason, 314; People v. Gilbert, 18 
Johns. 227.) A discharge under the bankrupt 
or insolvent laws will not release the debtor 
from any of his obligations for debts due to 
the Crown or to the State, for the reason that 
the public is not bound by statutes of this 
kind, unless expressly mentioned. (Anon. 1 
Atk. 262; United States v. Nelson, 8 Wheat. 
253; Glenn v. Humphreys, 4 Wash. D. C. 424; 
People v. Rosseter, 4 Cow. 143. * * *.)

In United States v. Hoar (1821) 2 Mason 311, 15 
Fed. Cas. No. 15373, Justice Story considered the 
applicability of a State statute of limitations to a 
suit by the United States. He discussed the under-
lying basis of the rule as follows :

But, independently of any doctrine founded 
on the notion of prerogative, the same con-
struction of statutes of this sort ought to pre-
vail, founded upon the legislative intention. 
Where the Government is not expressly or by 
necessary implication included, it ought to be 
clear from the nature of the mischiefs to be 
redressed, or the language used, that the 
Government itself was in contemplation of the 
legislature, before a court of law would be 
authorized to put such an interpretation upon 
any statute. In general, acts of the legisla-
ture are meant to regulate and direct the acts 
and rights of citizens; and in most cases thè 
reasoning applicable to them applies with very 
different and often contrary force to the Gov-
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eminent itself. It appears to me, therefore, 
to be a safe rule founded in the principles of 
the common law that the general words of a 
statute ought not to include the Government, 
or affect its rights, unless that construction be 
clear and indisputable upon the text of the 
act.

United States v. Greene (1827) 4 Mason 427, 26 
Fed. Cas. No. 15258, involved the construction of a 
Federal statute prohibiting suits in the Federal courts 
where the maker and the payee of a promissory note 
were citizens of the same State as applied to a suit 
by the United States as indorsee. On this point the 
court by Justice Story said:

The fair construction of the terms, under 
such circumstances, is to restrain their gener-
ality; to look to the primary and leading in-
tention of the provisions; and to restrict the 
words to obvious cases. Effect may thus be 
given to the whole language, without break-
ing in upon a very important national policy.

It is unnecessary to furnish the many illustrations 
of the application of this rule that might be made. 
As this honorable court has stated, considerations of 
public policy constitute the true ground for its 
application. It is obvious that the purpose of the 
New Jersey statute is to protect the creditor from the 
loss which might result if the assets out of which he 
can realize his claim were permitted to pass mto the 
hands of an ordinary legatee or distributee without 
any security therefor. The legatee may be finan-
cially irresponsible or may waste the property which
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he receives. He may be in another jurisdiction, and 
thus the creditor be subjected to great delays and 
difficulties in collecting his claim.

These are the “ obvious cases” to which the statute 
refers, but the United States, apart from any con-
sideration of the policies involved in the “ trading 
with the enemy act,” is not an ordinary legatee or 
distributee. It is unthinkable that the United 
States should be unable to pay, or that a creditor 
by appropriate procedure would not be able to 
satisfy his claim. There is, therefore, no necessity, in 
order to preserve the State’s policy for the protec-
tion of creditors, so to extend the meaning of the 
words “ person entitled to the same” to include the 
United States. Moreover, as has been shown in 
discussing the construction of the “ Trading with the 
enemy Act,”  a national policy of the highest impor-
tance requires that property demanded by the Alien 
Property Custodian should be promptly delivered to 
him. This court can not apply the State statute in 
this case without, in the language of Judge Storey in 
U. S. v. Greene, “ breaking in upon a very important 
and necessary policy.”  The local policy of New 
Jersey presents no reason for including the United 
States within the terms of section 78 of the orphans’ 
court act, and the national policy of the United 
States presents every reason for its exclusion.

The reluctance of the court so to interpret State, 
statutes as to limit or obstruct the public rights of 
the United States should control not only the inter-
pretation of the New Jersey statute under discussion,
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but must be given weight in the solution of the whole 
question before the court. If this court should give to 
the “ Trading with the enemy Act”  a construction nar-
rower than its language or its purpose requires; if this 
court should attempt to set up the local policies of 
New Jersey in opposition to the policies of the Nation, 
as declared by Congress, it would act in a spirit 
directly contrary to that which has previously char-
acterized the courts of this country, and would most 
seriously endanger the highest interests of the Nation.

The decree of the chancellor should he reversed and a 
decree entered requiring the respondents, Alfred J. Kep- 
pelmann and Edward M. Colie, as executors and trus-
tees under the will of Adolphus Keppelmann, deceased, 
to convey, transfer, assign, deliver, and pay over to the 
Alien Property Custodian the shares bequeathed by the 
decedent to Bertha von Borowsky, Pauline Adolphus 
Loseh, and Louise Pauline Schultz, without requiring 
the Alien Property Custodian, or anyone in his behalf, 
to execute to the executors or trustees the bond mentioned 
in section 78 of the orphans’ court act of New Jersey.

Respectfully submitted.
La  Rue  Bro w n ,

Assistant Attorney General of the United States.
Ma n s fi e ld  Fe r r y ,

General Counsel, Alien Property Custodian.
Ch ar le s  L. Ca r r ic k ,

Of Counsel.
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