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Loavention in prosulgaddng irticle Vi, seotiva 2, Puregyapi 3, oo
esopteds o | |
Thg mueamguobed report of the Judiclury Commities o ithe
fopgtitutional Cpuvepticn leav:is oo doubi whetsoever that those
who dralfted parsgroyb 3 intended ihatl the peuple, scidng through
thelr represeatatives io the legisleture, should reserve iae right
te slter or repesl roles of practice and rocedwrs, or jnitiate t&wa
oun proposels on ueh subjects ubeney:r il was deemed necesary 48
& watier of public poliey. Ibere is mo evidence that any delsguis t‘i
the Constituticnsi. .envention or the pevpls im voting ler the
Gosstitution thought othereises Hothdng hes trmsspired belweon the
time of the adoption ol the Lonstitution in 1PLT snd the piusent
day W warreat the googlusion that vhat the delegstes to the Cone
stitutdonl couventicn intendsd sad veted far 1o et &s sppropriats
and desirskie tedsy se & mabier of pubiie pelicy, a8 it wae decmed
to tg when the Comsiitutisn wes formulated,

it is eninently sovnd and sppropriate tbat the imltisl exereise
of the ruleesaking pewsr shouls by vested io the Juprens Cowrt, ae

sy provided fer Ly the (anstitulicu. The periorsance by the
waprese vourd of its rule-meking functicn hae been se magnisicent
&8 to have Dally Jugiified the faits wileh the censiitutionsl
delegates plsced 40 the court in delegating this duty te ity but ‘
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&.m wnz 1tu£mm1 aicl&&gﬁtés ri hifally sscrited o the resarved
p@wr of the leglelature to sot as & M& and h&lm of rule
wgking, The greal yule wakeras on the Jusreme Lourt will pass on
thelir nortel way, but mﬁit&timml docirine Lwcamew BOrY £ paly
im%d«v‘ wim t&ze FRASBAGR ufv ting.

@'zatwm of pmzme mﬁ pmmm trwmﬁ; invelve pabm
pul.cy in wweta faxr m&d fx‘m the mere m@%wms of wzem
&&rifwmu&z It is fundsmentully wademoorstic o deprive the
lagislatm of sny juméwum 1::. tiw forgulation of public policy,
wihe ther sach pu.li»;,s is related tﬁ ;#mti&g e W in the
courts, or in resvest to mmy }oﬂ_wr wuijoct matter of Jeglslation,
Conpider 68 an mﬁm the very ha;m'ﬁmt inbor pelstiens snd
indwstrisl disputes policy mmtima Anvelved in ﬂm sp~cullied
uawiu,}mmﬁ xﬁ@aﬁa edopted Ly ﬂm' Bowi JW legislsture
- gone w agw. Thean scts mquimd w @Wt of & Mmm salore
the grmua% ol & ;zmmmry rigtraint in ;u\im- teses, gularged the o
fod af n@%ica in appuaauww for mmmry mmt,
msﬁr‘ctw ﬁh@ verios of mmmz in ma%h m w £3.M pez'im
of time, 41l of these regals tions were clearly m e field
of pmu“ B ;arm&am. ,am- o7 $hen Gould &ﬁww;w be
ehanged by the ‘upreme Gwrt teﬁn az & wgww of mﬂiﬁa sad
pmedw&. Yoty dose :Lt mt L] mmim ma u m eourt
choge to eimsga tl‘w pmisim m tiz:us m»mm“ mm Wy a
\ mavmmhmmmﬁuwmumm
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disiered (rum Lant o0 Wl Supene wwutd?  4e saobier example

take Bule Rri-l wioat alls {ov & Moord W ve Riig of ks vole

of ewery EBresd o ou every katle? preswited W & grand Jury
waich reveowd cun be maic public oniv by erder oo the Agsigmmont
Judgew o towt cousty. Uupptes We sepisieturs Jecls this rdde
slwold Uo changed in Gy Tespeste e it right thei At ghould be
conptituticnelly iwid to be veyomd ite power? (hese exoeples can
te vepsatefh ik wniimived inglensen Lo other fielde of pubile palicy
iuleramt, Sesosserily imberent, An rexuleidons ol praetics and
procetures The exwiveden of tisheglslstere fxom the Pight ef finsl
dotermination of wetiare of prastice sud yretedure, in my opdudlon,
strikes ot ihe Hundessatels o. the popublisen Lers of pevernseni
in & doaosrsays It tressliers Cpom the alacted represantidives of
tha people in the legisloturs, scting wils tbe obsck ef & gubernatoris
veto, 1o &b sppoinied courd, the escliusive ssr Lu & vitally .
dmportent and vresd sesmmot e tue guueral Field of public pelisy.
inds wnprecedented situstion 1o nowv the lew of Kewdersuy as the
result ol tis »oinl niDHSITy sekte inle yeuall, net Lbving hoen
intended by the delegstes W e Ucoptdtutionsl Cosvention, ths
vonrtitution shueld be manded po tivi the unwarrsnted reforzation

I ettt

©f the judiciad srtdcie sevampidishind &y the w ase mey Le
| silaionted and vie Judiedel srticle rvetorwd to Ate exiglosi intount,
f i baye satlenst st S beGiRuSaG @5 DY MaiTks the Wﬁiﬂ%
Lor wlow ewsviing Lridode Vi, Seetdon 5y Favsgreph by dealing with

preteture 45 A18D o EPNPOTESIYS NILSE iR FRARGHAT Vi SStNSNELer
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owoghip, reported in § H.J. 53k, the suppeme Uourt of Hew Jersey

h@lﬁ ’thz&t the legielitare was witheut mtiwumﬂ right te ma
sry legislation oo the sebjeet of srooedure in the fleld of
mw&m in Mev of t,zwa former prercgative writs, [ eonsider this
remlt 85 teing Jest as wmuoh in dsrogetion of our mmm
demperatic processss s the result of the 3 m case, In my
apiaim. thm' is no Mgimu basis for so mun@uam» betiresn
mm in lieu of Mauu mt-s snd regedure muuy

es to mﬁt mﬂng rﬁ&m of ﬁmuﬂun mbjuet to Wﬁw
Mammmmam”tm%awmr. mmmm

ease it vos held b b 8 10@&51“&% statute of limitatious on actdong
in liew of Wﬂw wﬂu m mmtimm. m ﬁsamm
u‘w nxw w »"am%a 3%;9.&&1 conptruetion ray be mwﬁ W go
in mmtm m 1%3.&% rm its mpzwim mm af‘
m'}.imr wmg. 1 Mﬂe naver %ewtmm hm it eww that the
mmg af & aumw ai‘ 1&5&&&; was nel peculierls t&se W
?r&w mh,‘ﬁﬂ sxatier fop ha‘ulﬂ.&m, mﬂwr than 5@1@151
&ewmimtim. The field of procedure in ligu of mgaﬂw
writes covers the mﬁmﬁ arss o diaputes betweon the oltisen
and governcentsl agencies, and digputes mm &mwm
Wm, ;#Mm m of astions of quaslejudicdsl &gm
Muummmmmwummsmﬁwm

Wmmwzmwwmwmm.wum |
mmmwﬁfmmmmmtwmmm !wﬂw
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be

amww with the fisld of procedure in lieu o) prevogstive
wkm o T |

| 1 memm. mmmaumumﬁf'
mmm Bow mrere the cmit.m, Airticle Vi1, mﬁm 5,
&, alm be &mwé.ud vy imxmn of the sume qualilying
mw« 85 tag besn smm by W ey nemb in Artiele VI,
sectdon 2, mw 3 | |

X shoudd 1iks to mﬂaﬁu, bocause tis 12 the only
s:mtmtm wmmt m : kmm B mmﬁ am‘ut in wmimam
&: Wis mum, mutmwtimmmmhmum
ss me&az mwﬂawum mmm ww& ;m
m&awwuwmﬂmumef Wﬁmmﬁ
pmmmm«:mwmwwwtmm
mmwmm‘ WW$ Mumthin@ s.n Mww
wmmmrmmﬁnﬁafiwmtmmamﬁ
prabbing my mr mrp&ag ﬂn ﬁ@wﬂ fenction of m :mmm |
Court 88 hm.xzs &m xmw. mwﬁﬁity af m;g mﬁ»g m
iam .ts far mpur. It m:.vea the Tundesonte Mﬂm u u |
Wmamﬂmwwmﬂmfmﬁmafmmw
m:mm. szwmﬁxwmatiﬁmm%w
devatable m« |
s %mﬁ itmmmmmmﬁw&ﬁumm
;wmmamrwwm-rmwwummm

_mMsmmmmmumtmmmmmm
to the sEme sources of mubelarship and resseren for vegulatery
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revelntionesy ia its day, T eite yw fectlon 23 of the ast whieh

draftemanship & has the Court, Thé Pulss of the Zuprems Court
could net heve bees adopted, could net Nave been promulgated, witbout
tin grest sid end leber sf canr winds mot on the Jourt. ¥any of
thoxe sese ninds mot on the court, of which I su proud to havs been
one, &¥: now st work ir preperiny & mommental Reviaton of Titles
2 und 3 of the jievised Ttatutes vhich 3t is expected the Legislsture
will adopi. ggy%fﬂﬁ%iﬁpﬁﬁ##g ,
miles of Court, The Logivlature will wve gﬁn& its &gﬂx
3?%«&39?&%&2&%&??&% Jumt as it
always 434, prier te 1947, rioueer in the f16dd of reforn of mﬁgg
&gggaﬂimaﬁﬁ%wﬁ%»ngﬁg

7 eite you the sdopticn of the Practice Aet of 1512, vhich vas

providet that ne efvil sction or precesding should be dismissed or
fail bucsuse the plaiutify hal wistilan bis reasdy or pro¢edure &f
tho sourt had Juriediction te graut relief by wy procedure. This
rempdinl smd plencerdnsy rtece of legislstien was thorsughly seuttled
5%&§%§@§¢3§»§2;&§§
ﬁgn»n%faﬁeggi%i@g%
for or granted, . |
ugaﬁqgggg%ahe«,ggg

ggﬂ»wﬁg%gg%gggg
sibseqently usde 333&#%5%& ggﬂ |
somrtrentione, «
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e Rew Jerscy leglslstere haz, in the past, [ submit, shoum
e fairly ressonsble degpee of responsivencsy Yo movements for
reforn in prsctice end yrocedury, That hes nmot been true of the
Rew Jerpoy Lourte, on the whule, prier to 1947, exvept for the
refoms whieh former Chanesilor Cliphant wes hagimmg o insiituie

ader te the Constitutionsl Comvention of 19L7.

There 4o ébwluwly no roason ¢ fesr, &s m of the
legialature will meuttls the five job afm*mmww
Supreme Court, Fublic opinfen weuld met &llow ft. There is elways
| the cheek of o gubernsteriel vete, ind, ricelly, metuin; has hither
to tresspired ginge 1947 te Indieate thst a maJorfty of both
legizleative hodses would hgair the great body of pma&smd ragh-
lattons ngnw Yy the Courte
; 1 have also hesrd this amendment opposed o the ground thet
lepielators sre lucomprtent and motivated by considerstiens of
politice and expedioncy. T regret to sar thet sems of the
setotanding newepspers of this stete heve seen fit to give comfort
to thet {des within the lact two or three #Ryss In respense to

this { csn only say thet 4f and when we reach the pass in which it
can be feirly ssserted thet our Legislature should be officislly
snd congiitetionsdlly brended ee % o have the last werd in
ustters of publlc pollcy, we have, by the ssme telou, plesded

; gullty to ths charge of feflure of the demscretts precess: Iy for
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eurnestaess et my coxsand,

in comsluslon, 1 sxy » the electea leglsisiture and governoy
ecting together uador the ﬁmtttmz‘m, arg the enly, aad I
unbergeore st only, appropriste pelicy muking sjuawies under
our form ¢ rupregwnisiive governswat, “he sinberty deeclaion hes
sede the Supreme ourt the exelusive deterwinator of pukilic poliiey
in sny meiter Luvelving cowrt progsddre or praction, Gourt provcdurc
snd prectice, &3 1 ave pointed out abaves iavelvs s infinite
munbary of astters of lmportant socisl, ccongmic and political
considerctions, (11 of Sheme ars nsde exempt Lyen leglelabive
purticipation by the winberry dess. both the smendment before
7ou and the epe 1 havs advoeated should be adepted 47 the Legislatury
sud Governor arv te contimse in tse future 16 perform, io thetr |
full seepe, their proper functlone im euwr form of goverswent,

SERCTON (MARSr  May | ask Hre Couferd a guusticnt I was
igturasted in veur disceesion of the declalen ol the bedainater
cadte That i set before =5 @1 the present time bul you beve
opened it snd you bave teld us the rasult which the court reasied,
but ean rve tall ws ths besks of e reasening i

M, Lwoardil: the basie of the ressenin; wis tweeinld, The
court beld iu the firet plaee thst provisicen of the Juifelsl artiele
which vofers to relial in matters of preregative writs did met
contuin wne qQualifying leaguage “ssbject w0 lew® and ihet thesrafove
partioipntion viateouver,: I believe thore was slse the ground
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ﬁw "cm phirase havin beon sonstrued in the winhem saER
tva Besn mm}wt 6 law, tb.& ﬁ;mu wwlﬁ te the sww and the
Iadglss m %um 72 wmimﬁ»

q.‘;%é vk UhekoAr se there w »:iiﬁmaim of ‘éagr pigtorieal
renson lor the cmr'@‘ia; éamam?

.“. afmzﬁs; ien, theres whs.

SiEATLE GYHRBST  umm u pe: W tesed on the fect that the
Mﬁﬁaum m the maﬁ*w e prmgaﬁw writes wes Inherited fyow
i Thoer ;izj.ng'a m&hz
He GOLIIHDY w\pmt ;m&aws w». tiaat rior te the sduption
of tim 134T umti%ﬁm& the 'v&w ﬂuwm Lourt bad the em»lm;.‘x‘»‘ﬁ
‘ and Wrﬂa&a awmmum over ﬂw g;mt.a ag of reilsl in
praropative %ru cuus, whm!a it T M@H&k nald La be Ll
auwunm » Wyem the m ﬂf mmm t-c N m!smtm
] exbent by %.sw lcguhtm. ‘;'he mﬁl& who aggmmm bafore the
Lowatitutdonal Conventien nf 1?&? and spoke 13 mfemsrwé Lo the

mmtim writ pwviﬁm, mﬁ X . Hoow atzmut ﬁwt wma I wus
& ssmw: of the W mm:itm of the %&m uaamty Sar antmn

m& %tﬂc 2 smimim mmﬁw mpmmt“*w &y zmwﬁ nfnm t&w

,hﬁiﬁim L iimﬁ iz refsrence o R@ia B 5m, if wa was one
t*z ag ther wore ilﬁ»ﬁm:ﬁi& in mm;ammiw pove LLER mft& ing eles
| :tt vas o taks the a&mk&m m’ the mgumm in desiing wun
mngﬁn mu. m waw w uake thou rm:m mjcet w mmﬁr

palicy cwideww m misuhm m w@ m:m Mght m:- daan
WMW“MMMn&“mwhuguM




of right, ¥hes they inserted the provision that the relief
hesrings, ute., shosld be xo provided by rules of the Suprome
court, in my opinion they only inmtended thet the court should
st up ths mashinery for relief By the rules bub thet wv wes not
intended that such rules sheuld be Dayond the influence or partie
cipetion or veto of the lagislasture. In mgu words, the
provision in the seetion wew befors this coniities whieh says the
sourts penerrlly may sdopt rules of precties and provedure subjest
to law, in my opinton wes intended to cover practics (n llew of
prevogstive writs ss well ss other prectise,

BEEATOR OMARAY IC I get your poinmt, snd you cerrect me if
T sm mot »ight, you sald thet under the old Comstitution the
lepisisture was powsrlese to fntsyrfere with the old fuprease Cowrt
; in the flald of the prerogstive writs, - |
» BB, CONFUEDs It wasa't quite thet, Semator, it was this,
as I reaxlly,~the lagislsture ceuld net adept any legisistion
vhieh would subetentislly impeir the Jurisdiotion, for exsuple,
they could sdopt the peried of limftations om &n applisstion for
certiorard hut the perisd had to Lo reasomble. I point eut,
paventheticelly, that under the Dedairmter case we axrc even wirse
of £ then we were under the old Constitution fur unier the Dedmingter
exge the legislature mey mot sdept sny statute of limitations,
in veference to regular writy, wiervas wuder the eld statute
the legislature could sdopt pertods of limitstion 4f 1t was
_yoaspshable,
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I
* BERAT.R GYRARA: Under the old Condtitution, the old Supreme
5 Gourd wes s rule unto itsell in the ficld of prevogative wrisel

NE, COBFORD: That i# wipght,

BIWATOR O'MARE: Thst wes well estublished in the law ss it

axisted prior to the sdeption of the new Constitution?

¥E, CORRORDY  That 45 se. |
| SKRATOR ©9MANAy Your zm:-x is that the previesiomy of the
fuitciary article of the rew Conptitution were mesnd to apply,

riving 1t the bread scope that you eontend that the dodlejstes
thought they were giving to ft to the fisld of preruzative write
ag veall os ether writs?

K, CONONDY Yese

THE CHATIGUANS  dny other questions by amy othor mumber of the

: ‘ommittea? If not, I will eel) em ¥r, idoherd L. isster.
i
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me & oitisen uf

e Hlate o % Jerssr ond s snctar o e are 1 owould &ﬁw w

ig fm int w

eriftdelon &f our comrlie | oW Lpe Fouy o neher of (e o m* m‘x‘?

et thel ovenouangs g8 Lo gel ograedld o tharde setlse

P ] t, ¥ %, F
- Py Lo, ek
s T ST AL P4 % 5 A

feel fo ot slew aml Doy o gieesey B x proponent of easle

frmynwreant lesleilon Bevbey Lq, gt sy thasd T othlnl that the
e

esrvy Uask sp Lo slende 08 Wbw wge todsy cometieates » eiep

W e erongy livetlian as far s our convdilintilasal coversent (B

vorweronede © omn not thal lomgr st of lae antwed to Tovet oy old

aw prafes-ary Yosl Te ?’Wﬁ.ﬂgi of Codlwaiia, w9 was the ean™idmd
ol the lm,a Shdnl Pilioe lome oot & veryy wery brillisst rowtle

w-‘i:-i,cms& lweywey wrgd bde stubewad what Uhe Jolef Justion Tell tlmd

et ol the vl 4 .ﬁ%m Panmtiosi of Lhe s of the Jofiedsry wa
1o swmintaln an sidiing ceferenge Tov the ovliben wod of ‘he
eonat St tlone o are Tardumbe in Yew Jaomsey thet e (hle Llwe be

frasere of wmur presont eonctitution are 2431% alive vl aconmd uge

Sombier Meeahiadl ves plAlerly Tortunedes erd e ammed Lo

LR U rsmeads wyn ;,E’W{S"Lifm% w6 L0 Lhe owanigr of eerleln wrliten

wards N the f:*f&"‘s Lleailon cwm up .w:‘ sredy, " hat 144 s wan

L “_ﬁm - webmit that Lo ke ww, ir W ww*a.,n‘(, AT o t?t»*six“t
mad taemer! Lo Nﬁ' aem of the cedera of “.-kua Ju'imm wziaﬁ ol the
ﬁmﬁ.iﬁmml Y wm&m, theyr wouldd Sve ¢ o mm the drese "mﬂr
3&% mw mmy&wwwsmﬁmw
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SO liéo

to wean, »nd I say that thot is & breser of a very furdssentsl oon-
e tragt that we hove with the pesdple. 7T might any that T think the
words were 8o ﬁia!,n that the court aight be sooused of reing smilty

of imtellectnel soshietry, Leesuse you and I, ond uny one of us
\, vho hes read the nimutes of the Couvention, cemnot question that
% "gubject Lo law® mesnt subject to the law of the Legislature and

? the refervence usde ﬁe the Federal rules makes it sc elmar that T
g RS g

7 think 1t requires very 1little discussion on that point. ¥e Al
¥ .

knax What they smeant; we know thal the reswlt is the opposite, I
don't think scyome spesking for or sgainst weuld he o bold es to

s@ “the end Juetifies the mesns.® 7Thst 1en't the Ameriosn way.
The Aseriean miy iz to have that agbiding reverense for the separe

ation of povers which we found xa necessery i the early 1830%s
and the system of shecks and balences, whish requires that yeu,
the elected representstives of the pmosple, be responsidle to yoor
electorate in matters of this sort. You snd you slone cm b called
on the carpet if the paople objset to some of these nrosedursl staps.
Mre is not & single thing we oan do to the Supreme Court of the
State of Yew Jersey. There 1 ro method of vseall, no way Lo pre-
teet ourselves if they prowslgste = rule which i shocking. e
don't know that they will. Of course, past histery indicstes that
they haven't. e have only hed the new cenmtitution simce 1947, snd
I think that the tinberry Cose is shocking. Wowever, thet 1s &
satter of debate. o |
~——Now—L-ery—thet—Lhase tua principnleans sre st steke here:
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- separation of powers apd the syetem of checks snd balances, Te
huve no gorresponding check en the present sSupress Court. The

rules that ther heve emuncisted are the ultimste unless there 18 &

E Vederal goesiion involved. Then and omniy then can a zan get
Judicial review., If 8 coustitutional question favalving the “alied
v dtaves Constitution ls lavelved, the case ora ¢go up for review, In
sny oiher ease there iz no way that wo can get review. There is no
way thel the peeple can get serview, I you have the power; at least
in an slection yesr some review cen be had, and z‘uw. tatt..%ma
present decisicn coastitutes & dmgerous step in the wrong direction.
It abrogaies certain vital eenowpts, philosophical, sociolegiosl and
politieal, suich overy ime of a8 takes for granted. In tuis eave,

sarranted sssusption of power by the Swreme fourt ix in contra-
Altion to the mimutes of the Ceavtitutiousl Comvemtiom. Fvery one
of those men, exoapt two, iz otil) alive. I think snybofy spesking
against this resolutisn would vot be 2o held ss 20 say; "YThese words
teuhi jeet to lav! mpan sowrtbing slse.” They wesn shat thoy say - sub-
Jsot to the lsw of the legisisture.

Ko in glosimg i sheuld like to point out thet under the
Federal setup, im ithe steusce »f leglalstion, the supreme Court may
promal gete rains. dowever, the Congress ¢f the ‘é’nﬂn&' states re-
serves axto itsel! ike power to check the Hupress Court's right @

promulgate rules. That is dome Yy the Usngress itself, enseting
rules of srocedure; smd im sass thevre 48 & seufiict letwemn the
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rule of the Supreme Court amd = rale of the “ongrass of the "nited
Ftates, ihe rule of the éimgmu éhau tske precedence aad Yo fol -
loved, T su.ziz that that is the vane method thai shoul! be used
! ia the State of sm‘.te.mey. It is the method that wez sesnt to
be used, 1 mﬁsmtfn}vh re st iﬁét the ’wqmiw« sdopt Cémufmrat
SGesolution Wusber 1{}. *'i-uﬁt you, sir.
: THY CHATIBMAN: T will now esll oa Hemitt Laos, Jr.

MR, mxﬁ x,mz, JRs 1 asm fron Newark, New Jorsey, end
am ﬁmm}.ng iwivirstmm X rmmzﬂ nohody mm thna wyself, 1
un not cmiug; to address m mam: m the mus ny to whether
§ . or not the mla-mking powers sheuld restde finslly in the Suprese
f:cm, nor s2 1 goilng to address awy ressris to the pelitionl con
siderslions — the philosophical eonsiderstions perbaps,
% 1 fmmr t*-:u mmm’s resolution because I have a strong
Peeling that m 191:? rhen & grmt my Wplg went up and down the
ttate wplninins the cmtitutinﬁ to the prople, thsy mlaﬁ.mé

the teram "suksjut to law® to m, mb,jﬁaet Lo 1@&.1&1&1" ensetoent.
#4¢h Lhet smaning in uind, the amla voted an the constitution and
they passed it, sud now they *ind thet is not the meaning of the
;éhraéa. I bellevs that ihe paopls should have =n Wﬂunmy to
a6y th.hu or not ttm'j want the rulwﬁag poser to reside finale
| iy in the *mm Court or wsethwr they vant tn have it subjert @@

legislztiive snactuent,

THE CHATRMAW: Samw Wuﬂ %, m -
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: SUMATY RCDERT B, AYHIR:  Wenbers of the Juliciary Cos-
mitee: Yy name is Fobert T, Yeyner. 1 repreasut, I believe, the
) people o7 Weyren fomnty. 1 thisk the first point thst should be

=ede 42 thet the peonle never vetad upon the jvestion of ahether
the *vle-zaking powsr shouls reside in the “uwpresme Cowrt. I thimk
es¥ly in ttw eanvention procesdings when the Jaﬁiﬁm Artiele wes
wrder ennsideratfon, on paze 111 we Wsve Hathen L. Jacode, who wae
then YicaChalrasn of the Fullefary Comnittes, saying with respact
to the prevsgal: "Tou will nate that the Suprewe Court is piven
ronprehensive pover to adopt roles of prectice shd procedure for
£11 courts in the Stste, » power analogous te thst possessed by the
Ynltod %istes Supvens Cowrt. However, the Leglslsture voul? have
the pover wnder the commitiee nroposal to siter thess miles of
prectige smalorons 4o the poser now sossessed Ly the ﬁ‘mﬁta of
the "nited States.” 1 have thusbed through the mimutes of the
Convention, I have thusbed through the Jodielsry ®eport. 1T eee
nothing *nieh world contradiet thet statemsnt. 45 & matter of fiet,
T see other references whish intieste that the constitutiensl fravers
in the Tonvention mnderstood that this rulswcasking power was supposed
to be subfect to sn set of the Legisisture. I think that that went
ta the people. ‘

ta & motter of Taet, T bhive here, sof T ot 1t owt of the
Sseretary of Stete's Ti0s « nd any one of the projonents or op-
poments who would 1ike o have ane can have oné &8 T have some avatle

sble ~ & pamchlet gotten out by the Smeretary of State, sntitiet *shad]
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the “roposed New tate Constitution Yesns to Tou,” This is vhat the
red:le, if they were mﬂm& Lo Knov ot they were voting m;

had & chanoe to resd, There is nothing in theare whieh specificslly
asye that the supreme ‘ourt hss the ais:lvie power wi th &&peet to
meking rules., £8 a matter of faset, they spowsk of the county courts
snd they say that the couwnty courts are —- "replaced by one eounty
eourt. The Legislature say aité? the Jnris:iir:tia&, powers, and
functione of these courts sg :th'ﬁ puclic good may require, ut it
cannot sholish these courtse-the courts r:lo@at to the mplc: .’*
They any aslter the Jumamm, povers «nd functions of t!wu
ccmrta, umking of the emty wgarte., HSgthing 1s ssid with rusmct
to ndninisﬁmﬁ.m, wideh no one denies that the Suprewe Court has
cmléia power over. ?’m aa;ya "Mer the ald mmtimian‘ no_

one bu miaiutmuﬂ pwam over licw Jersey's court qxtm. Giving
the Chuf mtim such pmx*c »$1l incresse the efficiency af our
wntm; exaedite jﬁsﬂﬁ .ma uiahim court delays.® Thoase to wy
inonledge are the only pertinent refersnces asde in this statesent
whieh a!u circuleted by the thousmnds saongst the peeple, | it
Mieat&d that the people ‘un‘ziemtw that they nm giv‘ing to

the new Swupreme Court usder the consiiimtion this &hmluw powar
with r*éagaéct to sractive snd procedure. is @ matter of fwt, you
Bove the Judictlary @wt which substantistes tae itaimmat Justice
Jacobs mde to the Convention. You have this pasphlet. As the

previcus speciers heve tuﬁimgd, Bo one his becn able to dt&r

evidence of the unﬁmtmding that when the peaple mo v«tm
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on this nuestion they were giving the tivpreme Cewrt absolate power.

" " Now Y know the people in my county want 2 ehamce 3o vote
on this sroposition and 1 imow 1t hecsuse I sent out a questiconaire
te <ten thousan? ¢tslephions subecsribers end 1 got back some twe

T SR TS

thonsand renlies and 1 have edliculsted the suewers on L9, Hor

i T Mdan't load the guastion. T huve the guestion here. The questien
sxyet "The Supreme Court has deoided thet the Legislatura ¢sanst
chinge rales of practice sud procedure shich the Supreme Cowrt wiopts,
Pe you favor a constitutionsd awondment which would pernit the

terisleture to ehengs such vules vhen in 1ts judpment there is &
patlie miﬂ‘fu- ehange?  The answsre wera: 877 Pyes® and 266 "ne.”
%0 shen ¥ sey T belleve Pirely that the sessle of tis County of
Tarren want 1o pabs wpont tile weendmgent, I kave soms subwtentisl
informetion soving that thetr will be tranaferred into metion iy e
pussape of conntitutionsdl swenduent,

& second point should he wade, I 4o net think, with all
defrronce to e wen who somprised the 'upreme Court, thet the
Asetzion (0 the Maderey Cese is tniecllectually honest. Yon have
the Chief Justite, w0 =t the timm of the Constitutionsl Couveniion
was the politied lssder 6f Tusex Cownty, the lesder of suse 800,000

paople, Now =hat ne thowght “"sdbhject to lan® seant at that tiwe as
€ politiesl Yeader of the soet populous esunty has soms effoot.
That Be thmm 49 & man lesding his county about “sulifect to lev*
wonld have some 1afieskoe; {4 seens t0 86 1 say be expressed his -




You are Viewing an Archived Copy from the New Jersey State Library

20.

| Comsittes Sated July 29, 1947, from Waine, s follaws, snd he bad

|ty the vords 'matject to lsw.! The trend throughout the ¥anited
| States has been to cemfide the rule~msking pover to the highest court |

‘what It mesnt Lecause when the Lezislature st that tise passed an

| we 414 something about it - we s legislaters, w st happeaed? At

_ ke was no longer the pelitieal e ader of Pesex County; he was then

whst he said then. He was discussing the 1912 Prastics Act and he

| feat that the previsions of the rule relating to the vary matter that

thoughts in no uncertain terss. He said in a letter to the Juodicliary

before hix a draft of the Judicisl Articler %The rule-making power
by Section II, Paregzraph 3, is made subject to legislstive eontrol

snd to hold that court responsitle for rules. I thersfore suggest
the deleticn of the phrase ‘subjeet to lew,'® Very obviously ,»w didn't
take nuy long opinton for him st that time to conclude "subject © law*
mesnt subject to legielstive act. The Oovernor in the 1948 session rJ-

act, {n whieh we ststed that thess rules wold not take effect wntil
that time the fovernar vetoed the P1L end he seld {n his wmssages
*the right of the Legislsturs on this subject is conceded.® The
Governar thought so in 1918, The Chfef Justies tn Nerch of 1948 —
Chief Justice — spoketo the laxyers down in Newsrk and this is
talked sbout the rale-msking pewer there. And he ¢sze dowr te spesk

abeut the old court. He sside "the old court never sbrogated
thedr rules sad for the most part they etill stand. That they

wi sre going Lo lesrn sdout this afternoon, the ssttlemsat of Ssswes |
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bafore irisl, were frustirated by the sisple fallure &f the Swpreme
fequrt of thst day to designele & comalsefoner in ssch cousty to
cayry out the provisions of the rulss with r<speet to sreliminsxy
references. & harnt ehild dresds the firs, even nhen he has reached
the age of three scors sl ten, and perhaps that s shy the grant
af. pule~making power Ain the new gonstitution ss to practice snd
presadwe 4s suljeot to the law, Be that a8 it eay3 if 1 have any
wdorstending of the intentioms of sevem aen, 1 cen say with

eonf idence that that perticular shrane of the Judiolsl irticle »ill
never aeed to be frvoked.® Tou have the proncurcesent fram Yaine.
You have the Coversor's words st the time ba vetoed this b4ll which
we hed hopod %o pass, snd them yov havp Shis proncunessent in darch
of 1948, Coapere thet with the decision. The decision says: “The
shrase S subjeet Lo lew! s not eonly sabiguena bub eliptieal.” ¥He
#ord 4n the lew has more vurded seanings than the term law, itsalf.
Therw are 57 refarences in the sonstitution to ihs word "law" «

not “subjeet 40 lew® bub Llewt we *as provided by lar,” "as regaird
Wy dnw.® Ho one has definitely come out end sald Lt dowsn't aean
amoanh of the jdegislature. But the gourt hare, When the Chiaf Justice
was po sure shat it srent on two previous gocaslons, says it s
mbigeous amd therelore e reaches the songlusion that 1t s
miosbantive law and ael adjective lax, ; 1 .pay that that s ot

et type of ressaming, I thiak it 1o fmportant for £ll of us, shether
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mnmau u-c s'or or -xaimt tlw Wmm ~ shether it {» a good
wma.mmmsmwmamnumtum»w

not !mw m wlw. that we !m.az mthiug nim that to the sttention
. of the geopls. I think the iwportast Lwsue here today &5 net &¢

mch whother the Suprews Court shall heve the rule-saking power, but
whethor the constitutional framers originally intended that this
mhmmumammaum Legislature. I doa't
m muwdm mtwmmtesm !.ttothuau-
latwre. I ﬁm't mm thers u m Adoudt that m pelitical leader

:\ et %m emty at t!» tiu lus was in uam m& wrote to the Convention

i believed smmuma the words meant, Aaxny.wémum
ﬁ ; wntmtawmuadrmumewumﬁmem
mmumumtuuaau.gmm. Xfulbhﬂmm
W'GM¢ehmtotmmmuumudthmuhmca

é
i chm. 1 feud mthn mt the dwuiu rmdn-ﬁ dnm*t neasure
i! wp M¢ummny to M pﬂvimu prmm

Imam aﬁwr things that I would 1ike to talk shout.
X nsgntmmnxwm» ulﬁmtem“ysamer asking biw to
appear here, hoping uut he wmu further substantiste what is re-
plate in the lﬂmnvh‘k the Mtemy Conmittee moant - what the
| frmafﬁhen«ﬁtwﬁum nmmwm the stadd

! «mn«mm«u««m«umxmvtmmm
| nmm.mxmwmmmnemumthcumm
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{I I want to say also thot I would like the epportunity to
, have a short rebuttal after som of the ether pesple have had an

opportunity to present their side of the case.

THE CHATRMAN: Are there sny other speskers who desire
to be heard on behslf of the resclutica? {¥an taé'uawl desire
to speak.) ¥hat is your nase? o

MR, FRARCIZ NC CARTER: My name is Francie NeCurter of
Bowark. I will spesk very briefly snd st the peril of pessitly re~
peating shat kaw been ssid by soms others as I 444 mot get here st
the beginning.

I fasl vary strongly that the greatest danger inherent in
the preseat situstion is the fact that by aod Jarge the layasn are
not interested in this questisn and do not understend the varieus

f conflists Lavelved and that lawyers, we have found csly teo mary
' times, when they understand it ave afreid to spesk. It is tharefore
1

| the sert of siturtion wnder which those she think they understend it,
| sud are not afyaid to spesk, west spesk.

‘l Ve are feced here with & situstion share ene of our thres
| branches of government hes adepted omto Ltwelf a phese of govern-
1mmumammmtmmmmxymu. VPor who

| can dony that pov the Suprems Court Bes takea sate Steslf fhe pover
| v tatttate legisletion? That is what 1t hes dowe. It in new

! apparent that wnder the guise of ssking rales for purely presedural
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aatters roverning the procedure btefore the court, that our Suprens
flourt fostead of merely veviewiong the seta of the Legislature has
vow wi thdrawn froa the Legislature s cortain fisld of lepielation,
and taken 1t omto fteelf with no btrameh of government to review
its sets. T2 me that {0 the most contyadictory thing 4in our present
constitutional framework, to conceive of & situstion where one of tae
thres separate brunches of povernment has mo Lraneh to review (ts
initiztion of sets, To ume, that is 4 sagerous.

I ¢o mot think that we can alwayzs safely count on having
s Rupress Oowrt made up of Justives who like Cincinustus will give
up the sweord of sbaolute power and relurm 0 the plew of purely
jodicial precedure. 1 cad guote what has deen zaid before at the
#Hi-"inter Heoting of the New Jeraey Gtsts Sar sssooistion wham this
vhele sabhject vaz aired by those much more compeatont than myself,
that absclute power corrupts sbsolutely. Fe have not that danger
row but sgeinmy, vho can say viewm we shall. It 1s the right of the -
reople of this State to make the determimations ss to whather the
interpretation of cur eonstitution as lafd dewn in the :inberry Case
fa that wiieh they wish for their governmemt. It is the srligatien,
I ioel, of our legislatare to ;ive that o;a;rmﬂe:;ity' 1o lizhn. pmpls. |
TM you. | | ‘}

BYNATOR FARLEY: ur. Chairmas, I would lke to ask a
questien.

785 CHATUMN: Zenater Farley —
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BERATOR FARLEY: r. scCarter; are yox ube son of the late
Goorge %. C. oCarier?

ME. MC CARTEE: I ame

SFRATOR FARLYY: For the purpose of Lhe record, did yoor
father serve on the comsittes of the Lagislsiare, appointed to
prepsre legislation relative to the pruobley erested by the difference
of opinion between the logislstive body and the upper courts?

ME. UG GARIER: I couldatt ssy of sy own personal imotiedge.
 SENATOR FARLEY: For the puipose of the record, tise Homorsblg
George NoCarter, s fins gentleman snd xondariul laxyer, served on:
saoh a committes. Thank you, Mr. slarter.

: THE CRAIR4EN:  Ace thers suy others vhe dusire ta be heurd
ia tw&m of this resplution? il not, we will proeesd Zo hear those

oppored 1o Lis passsge.
The Lirst psme 1 have is John Y. JToweh, Jr., Fresident of
the State Bex Jessccistion.

W, JORH H. YAUCH, JH.: Meabers of ihe Cossittes: sy
T a8 the ”weiﬁmt of the State Emr ginmiati.au hriag te ﬂﬁr &tﬁuﬁ#
the result of (mo vote of sur n-mharahip n thh quntien et thn Hide
Year Meeting last Pecesver. | " '

At ihe umﬁing af m %mxl !‘amﬂ of :mr an JM'QW

sw;a Bar kumtaﬁon beld ot sranton cn éctimer ae, xm. ‘the dele-
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adopted the following resolutiont
*he it Resolved by the Oenersl Conmeil of the Wew Jersey

Bay Association that it &s the sense of this mesting that ihe rule
making power now sxercised by the Suprewms Court of New Jersey should
contimue to reside in the Supreme Conrt emd that %hc General Counoil
reconsend that thisz Associution oppose any sctien wﬁich tends to
extend that power afther in whols or in pert to ihe Legislatare of
Nox daraeg.® ,. ;

Purpusnt to the resolation that I have just read of the
Genersl cmen - sad Locidentally, ihe Oenersl Council ef the New
Jersay State far Association is sppointed by Lhe verious county
Bar Associations. BEach County Bar Assoeiation hes delsgetes egusl
in mesber to the musber of the wesbers of the Legislature from esch
county. Pursusnt to the reselution of ihe Genersl Comnoil, the Beard
of Trustees of our Associaticn referred the mstter to cur next
membership meeting. | |

o Saturday, December 9, 1950, at our Hid-Year Heeting of
the New Jjersey State Dar issouistien, the astove resolution was
m:éprmd bty the masberanlp by a wvote of 123 in favar and 78 opposed.

Prior to the wvote, axtensive srgusest pro sad con was engaged in
bty the sembers presemt. |

That concludes my s tatezant officlally as the President
of the New Jorsey State Bar Assceistiom. I would like to briefly
make some couments persouslly as o my views in connsetion with
this aituatien, o | .
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I prectice law in Newark. I bellieve that it would be &

| istake to sdopt this resolutien. WNow, of -ourse, I sowsihat resent
| the infersnce that only those that tslked in favor of this resclution
|  heve soursge. 1 look at thie dispassionstely on the merits. As I
see {t, the guestion is now whether,8s & result of the tinberry

Pecision, the prezsmnt situstion w th reference to this wtian is
| oound on the merits. T think it hhrymsuﬁwmbhektaé
mm“mmtmum of men, wmwm htuu m-m,
or wherever it was from. 1 think the quutim today is whather under
the eireumstances it is advisable, counsidering the fact that this
| system thet has been in m’m for s :M WM and m_u
not very lmwhmw desl vith o anm éom 1ike the
! constitution, to sppedl or review the a‘prm Coart th !a
| ’é%tm Case.

| Sow, of mu. as & lawyer, I ﬂm&y faver the am&mum
.af the upmﬁm of porers umong the exscutive, logislative and
judiesal. Buch fundasentsl polisy to be effective wust, however,
| necessatily permit eazh branch to adept ﬁa own procedural vrulct.
Otherwise, 1f another branch myy do that, the power of m lezialative
brench to contrel the Julicisl bronoh may be accowplished through
procedural rules,
| I sppreciate the 4ifficulty mmﬁim n; Aves ing m 1ine
bottmn procedura) and subetantive metters. However, u ﬂn mm

m&wmmuamuwmm;mwuzmm
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with m;.umua matters and ia sffoct lazislating, ﬂa&a *e can
rely on an sroused puhm and ma‘lms of m wuhtm thwm.m
rising wp in pruhat. | '
I have not heard of any arcused publie cmhmiu about
thu‘um. Personslly I have not heard of suy aroused public rising
up in pretest, mmmummsmmmmm'w
asong the good people of tarren County. Howevar, 1 doa’t kuow
mthartha subject was presented in such a way ummpwuet
t.hummw ntmtwuttudth;wgnmumndm
on that question. The bold questica was svbnttted mmg for
aftimtin, m we know oft'times vhsm mt. A wtum of that
kind {s pmeatud, sometines the pubue with not a full appreeciation
wf the mu, doesn't deal vtth th mum rqmﬁ.r I belleve
numnnmmtmmuumwtuwmﬁm
its oxn :aquard rules, We in some m tha Wr sdninis-
tmuau of Sustice requires relaxation of uha ir mln wore sube
jm to 1¢¢1-m. it would u!te them mmu. tn Wmﬁim to
mm tmt.n lesisxnun Mt took ph«
mtng no reflection on tho -u&m of m Legislature,
I sinesrely believe that the preparation of prosedursl mm, and
I m&n tut word *procedural®ee I speak jut as ckmt; in
fawr 01' m body of our Legislature retaining the power in em--

mﬂm wms legislation with substactive satiers « tut in cone
mﬂm as.th grn«ehm rlln, I bﬂm- our epurt La mm- tma-
tumnm:tbwmt clmt«m 1: themtlwat
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sffairs with our Judieial Confercnces whers all the lawyers of
this State have sn epportunity to participste, to develop our rules.

The 1ssus appears o have besn raised that the court way
sbuse 1ts pover vith refersnce to rrotedurd rules and possibly
sssuns power over substantive matters. ¥o ans has suggested that
the power has thms far been sbused. I 40 mot think 1t ever will be
sbesed. Formulstion of the vules was the result of the cocperation
of the Bench and Bar. The Jufleial Conference provides « means for
\he Tar' te inflrense’ dbtisdies
further agency te deal with proesfurel rules {s unnecessary and
fmpreper in wy mind,

Under our new court system, the court has assuned
responsibility and 1ived wp to it to grestly improve the adminis-
tration of Justice. Yo are the envy of all the otber judicial
aystess in the United States. The improvessst in the sdaimistration
of Sustice 1z vital st thls tims w4 it weald o unfortunate if
any sttespt wes xade te hamstring the court Yy the Leglslsture
attempting to have pover over the court's procedural rules.

¥e have the right t6 Bold the court responsible for the
proper sdministrotien of justies. It is the exclusive responsibvility
of the court. ¥here the responsibility rests, the power to adept
rules should also rest.

T sudatt that the cbieeticn from those thst spowsored an
ssiindsiont 16 the consittutisn to give the Legislature vate powers

4 of the rules, {f necessary. Ainy
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being dictatorial, overlook that the ecourt is tw lest word oa
detoruining the constitutionality of statutes. I think that the
fusue thet s ralsed 18 whether the court should retain the right to
sfopt procédural rulng, and T submit that in the cireumstanees,
1t s preferabls that the cowmrt have thet exclusive right.

These reasrks that I have nade, other than sulmitting the
rooord of the vote st the Stats Bar Assoristicon meeting, are »y
parecnal comments. Perssnally; I belisve that it weuld be & mistake

SRNATOR FARLEY: ¥Nr. Chairman

THE CHAYRMAN: Semator Farley.

SENATOR FARLEY: M. Tmush, in your epinion how could you
hold the seaders of the eourt respoasible for the sdainistration of
Justice 4f they have tenure of offtes?

ER, TAUCH) 1 think Jwt as it 18 helng done now, Senstor)
1f there is an gpparent distertion by the court of its pewer, the
publie, as bas been done over the centuries, mmuwmm%
at that time,

SENATOR FARIZT: Ism't it true that the only recourse would
be fapsachuent Wy the issenmdly and trisl by the Seaste?

Wi, TAUCH; 4t that time & censtitutionsl smsndwent oomld
B8 subnitted to the pudlis.

SENATOR PARLEYs vell, if it would be fair end sensidle
b iob tine, wiy would this Tesslutien be unssund st this time?
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B, STAUCHY ¢ Beosuse T dontt think thare 8 @y necessity
for 4t, Senstior. 7T point out o you that comstitutions s re doousents
that we should live with for mmiy yeurs wati] olvousttanses mee
navessary & reconsiderstivn of that fundumentel decwment, Now here
we huve had & situation vhers we have gote to the people of Yew fersey
only as fay bask ss 1947. & haven't learned to live with this
constitution yot, md I doatt think {t is proper &t this tise
under the circumetanses (0 rembdait this question to the pudvite.
Beside, T dentt see that there hae been aXy sbuse of ihiy pover.
Therefore, there 18 ne newd, as Isee 1t, for the pudlie to sssert
1t80lf Yy way of an amendnwnt to the coastitution at this tiwm.

SENATOR FARLEY: I don't think that potat is involved.

It is not a questicn whather they ever stused 1t: ‘T deatt think
ad fundesentsl basis whether they eould ever sduse it. You
related a vota by the State Bar dsscelstien) s that vightt -

MR, YAUGHS:: That ts right;

SEWATOR FARLEF: Was that s epet vota?

Mo BXOOHEE: Yo, 1C wax,

SENAYCR VARIZT: Awd who was M

MR, ETAURHE Y alght sy his, Sematert AS that tiwe
thero was & motion mde that & closed Belloh be takem: - AC that time
thets ware sany sen Wi s spoke agd net the sdeption of Giit resdlution
ont spuke very; very sincevsly fromn their vieweint. Ths gentleman,
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to shom you referred with such respact, and I agree with you
neartily, George McCarter, stated his idess at that tims. It
was open and free orrument enm the question. And T resent the icpli-
eation that the lavyars of this State haven't courage emough to
stsnd up &nd express thelr vigws and that they sre (nflvenced Yoo
cause af the power of the courts

SENAYOR FARLEY: Wo one has given that ispliestion. I
am trying to get for the perpese of the recocrd who was preaent when

i
|

this vote was takan. ¥Fas the top cairt there at that time?

: ], YAUCH: Yes, X believe it was. It was & weeting
| snd they are all meabers of our Assoeistion,and fi wes & weeting
of our genersl sesberahip.

SENATOR FPARLEY: MWr. Yaueh, would I esharrass you i€ I
asked you to define the words "subject ¢o law® before this Commdittes,
a8 & lavyer?

BENITOR DAVISs You mean sines the Tinberry Decision.

Mi, YAVCHy 42 @ lawyer who telisves in precedence, vhen

the Supreme Court dealn with a guestion, Y necesstrily answer that
that langusge sesns vhat the Huprems Court says it wanng.
SERATOR FARLFYs What do you think i¢ weans, Y¥r. YTaueh?
MR, TATCH: Uell, I doa't fasdl 1ike speculating., I have
& grast respect for the law 88 it is established by our constituted
suthorities and I feel that under the cirewwstinces that answers
the preblien as far as I s 2oncerned,
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SRRATOR GVHAEZT  Teu are not saying, Fr. Yauch, mthor
you rould Bave voted with the m}arity or einority optmn ir ya‘a hsd
Mmam of the emtw&m ihacmvu decided.

WE. TATTR: X seumn’t be thet wmmm. )

SEWATOR FINLFY: Are you fzmiliar with the fact that the
delegates who cm&m ia 1?1&?. 'Lkat vsmr Rot sumser in New ﬁrmﬁck.
nrt under the .*mpruuan thnt *nab,jm to lew® mt tmn‘l. u m
meant prior to tln w.mm amz* |

MR, mm: 1 hm htn:!l ttut &mw i&cmm' had to m
ia hir quubiw rm Jutm amhn. I nm mrd r.u ﬂl&t. o
xmvthMmmmwwﬂmammwmmﬂa
the emumzmz emuu. ' ’

&m m: mu.m ﬁ‘m&d u wrprin ym to m t!nt ms;airy
wa g mde &y eﬂmr uecum ef the mum«m Caonvention, such

as Fxecutive, te the Muial Mim for the wmo of determining

st m g:-hrm *msm w lm" m ﬁrior ta its mpum; wonld
that nrpriu ;wf '

¥R, TAUCH: It would mot. I 4o not Lelieve we are deal-
fng wvith the question of vhat took plste in New Brunswick sad what
didnt't teke place, but with the situsilsa &8 we find 18. I think
thet Lo the basie ou which we should consider this resclution.

BERATOR FARLEYy Thenk yus, Wr. Yeuech,

TR CHAIRMAT: Auy other questions Uy any ssabers of the
Comsitten? Senntor Devis -
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BENATOR DAVIZs If you were convinced that the Uinberry de-
c¢islon was at variance vith what & sajority of the delegstes to the
Constitutional {cavention had intended with respect to this partioular
clsuse, would your poeition on this reselution de the same?

MR, TAUCH: Yes, it would be.

BENATOR DAVISt In other words, you feel that nc satter what
wes intended by the delegstes, a0 o matter of expediency the people

should not be perizitted to vole on the question now!

W, 7anCHy T think as & metter of good povernmeat at this
tine, consifering the faet that anly a peried of two yesrs has
elepsed « we have lived under the new constitution for that short
time - I think thet more time should elapse tefore we attezpt to
revise the constitution,

SBEMATOR DAVIS: Thank you.
THE CRAIRMAN: Auy other questions by any sember of the
Committes? If not, I will eall en Tayne 1, ¥e¥urray.
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“AYHE D MeUuiAY, isbury Ferk, Hew Jersey, desber of tho
Comaittes on the Judlelsry oné chairsss of the Cosalliee ok
A:‘rﬁha;;mt und orm, Mew Jersay Censiitutional convenmtion, Likis

1 sdsrege my romarke to Lenaslte Loncurrent M&l‘iﬁi% hee 12

wiigh propesss an areadzeat to the Constitulien of the State of
ken Jersey affecting the raleeasking posur ol the caprase (ourd

1 gpesi: aE &n Lndi#idml vho was ona of thae 1&3 ﬁe\’m{;ﬂm te
the constitutivrel u@ﬂ?@at& n af 1947 wh,sn !.'mué our &m&un@
vasle law end Bs o u‘tm sarved op the Lmitm on 1.% Jw&..a.‘.ayy
whith wrote that aecstian of our Compvitution esteblishing our
Ceurts. I also spes: in E#}Mf‘ of ‘our olasr reraons, layuen,
whe were alzg mewhers af t&c enalttoe on the amiaimm They sret

The SZerorsbhis 'mos P, DIXn, ‘im-ﬂer ,aiéen& @i ia& e‘unmtiaa

tirn, deng Ve PAller, ecilve in tse laagse ol dosen Yobers

and Jeeretary 1o lhe Cemaittes on the Judicliary

Tue Somaroale Seavy Ye Peliorsan; Seorelary of the Jouth Jursey

“ort iutherity

The enrable Soerpe 7. milth, Tide presicdeat of the Sow
Joreey Turnplae tetmmvit%*

I haws mﬁt&zﬂ with thome convention delegales aad an
suthorised to stete thet *r,'?.a; cenovy lo the tRowguis whisgh 1 wi
GEPT OB
The sutioor of enate Conourcent roedelutlun &;.,-, 10, beses his
Gemand ior & cousiitutionsl cacndmest A B mammt wsze w.rere
the ‘onventien on iuguet &, 1947 hz wixici viw d.a&m smm toat
it was propooed to givm thy h;rnmw wrﬁ ;aww G ol rulcu oi'

mtﬁww pregedure {or &il %mmrm af m.uta, m mt«




You are Viewing an Archived Copy from the New Jersey State Library

| %y
the lezieleture would heve poser snder the comuittec preposel to
; slter thoss relss-es power similar te that xnow possessed by Longress
r wdeg the federal rulus., To assums that Mt-'lt&mt, A% AnteDe
4 ‘
sroted by the sutior of Sescte Heaslution Boe 1 Mpresanted a

desire on the part of ths Consiitulionsl elogates to jive pover
te the lepislnture to make the reles for the Suprese Court i

contrary o fast. If taers %4 one thing move thad AGGLLer Vbat

o threngh the whele Consrituiionsl Conventlen philssephy, it wes
that the delagates desired 1o give kex Jerser & uaified cowrt
syaten, supervised vy & esulysl suthority, snd diverced sompletely
from politics. ’

Paring the argunents ou the floor reganiing the segiion of
the Constitution relating to the Wawm, thoos epasking
for the commitiee proposal, iterated and reitersied thelr desive
for a single, poverful, Suprene Court that could supervise the
entive judieisl structure, 1 quote Irom & specch made by me on
the flooy of the Convention, rsported in Velume i of the Cemvintion
procosdings an Page Lil--50R, Ihe follewing exeerpt, is 1 think,
pertinent to sur present discussion:

“The publie in Now Jerssy has lost confidense in its stabte
sourts: Tt bas net logt confidemso im those courbs beseuse of e
pervoanel of the courts, but it has lest cestidence in them
becuuse of the cunbersome system undor whish those Sourts are ore
ganiseds Litigstion has bLosene e complicated that thes sversge
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go to ecourt and saving ¢ legsl determination of bis legsl prebles.
aFiret of all, the public, Lf you will talk with the aversge
b citizeon, wants & unified court system. he public thigks in term:
of wuingss orgenisations tvd aniliteyy organisations; where unifie
cetion is carried 1o & wery hizh degree. ko business could pros;er
vithout witseut unilication and cestrailses ceutrel. Jo business
conid roeper AL the president snd genars) mansger sod sll the
vico-presidents kad equal power. It 15 & eardirsl priasciple in

every seacessicl business thet there ic e top sxseutive who is
resporaible for a1l the setivities of the business and wbe can overe
mle digagrevasats oueng the lesser exsgulives. How sovld a8 army
funstden 47 all the top officers had equel suthority? Ue Just merged
the «ar end Nevy Depavrtsent, snd we leve perged them for the ssle
purposs «f vaificstien and centralized sutuority. ihere mest bz a
single ffoxl autaority semewhers. lusiness regogaises it, Militery
aon recoshige ft. 4nd we are ceming; throughout the coumiry, %
resognize it 4An our sourdee® |

fhat wes the way I felt about our court streviare in 1947, and
tha:t 48 the vn:% i feed sbout 1t tedey. I do not thisk by suy streich

of the imsginetion one can read inko that expression szything but &

determination thet the Supress Gourt shovld be indepandent of every
thing exeept the will of the people thewselves.

Frum the gsww voluvae of comvention proceedings I wow quote
from & speech Ly tbe Homorable Awes Fe Dimom, CGomvention Vioee
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hg ¥ look st the esurts through the eyes of & lasman shose
| ouly wish 3¢ to ses Justice disvensed in a simple mannsr, T ves
| tShem wrapped snd tiod vith tradition endorecedent, hald ay ssered, adt
o e byoken ar tanpered withy ind that adverss epinion 1= hal:d by
gthers moye qualifisd to ppesk than L.

"Renlixing the necessity Far & change, my miure)l inelisstion
hes been Lo patiern the court stracture oa the pebiers of suoceseful)
flexible snd efiicient business aduinistrstien, |

- #fne eourt systen of Bewlersey is bz busizess. It is big
tusicess operated by the people of the Ztate, and &t sheuld be
einpls wadurstondshie, flexidble and efficients It cnm be wade so by
following the pattern of muccesalul businegs, with & wingle line of
regpousibllity stemuing from » singde responsitle nesd dowm throuzk
co-opsrating depe tmonts responsible to their heads, To sy mind,
the anly way te atisin that sfsinle; voderstanduble, flexibls,

Ff

4f¥10tent vourt systes fi to ot up that definite responsibility.
That, ¥y, Prosident dndilsdies and gentiemen of the Gonvention, is
the pattorn of the Judedsry temmities Proposel®

I d» not $ind arglaiig in Kre Dimonte spesch ¢n the floor ef
the comvention, which indioates that be onvissged enything bt &
strons Supreme Teurt, whempered by pelitviesl aetion,

T shonld like slue to quote frem & speech By the Hovorsble
Genrge ¥y Smith, delivered on ths floor of the Jeuvention amd fsund
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temnittes ox the Judiolarys

Sfhaye wes & persistent deasnd by sll, pertdculerly from the
’ Ixymen, from nost of the lswyers and maxy of the Judges for s sine
F plified wvourt structure; a flexible court strusture , one thal ecould
{ be usde to diapease Justics withont the extravegant wante of iime
| sod poney thet 18 so typical of the gourt strscisre we Rave today.”

arany lsymen and ad) 8¢ yeur lewyers sad Judges know from yeur
oun experience thak there ozan be no ¢oupronive ou this besle lmsue
of unification, Shere 12 & manifess noed for clesr-sut suthority,
fixed respsusibility, smé sble sdsinistraticn of the oourt sysies,
end, wot Ly suy seens least, the speilighi ¢f reapsnsdbility on one
meR; 8¢ that 42 we, the o plo, snd you the lawyets wné you jJudges
do not 1ike what So godng o, & lexst you will be alde to look with
usterring sye upeh the man whe £5 failing @ de kis Jole"

 Gertainly ¥r. fmith comtompiated ¢ Single, powerful wnd lxdow
pendent hesd for our seurt sysies. ,

¥enry S%. Foterson also spoks in beball of » single, powerful,
top sourts Beferring to the sxhaustive ptudy made by e Comaities
en the Judicisry he suid en the floor of tis Conventien:

*¥he preponderense of evidencs and testindny iz that huge
velume was toward & cosplete, integrated court system, «ev The
W thet ¢ane to us Srom the most sningst authoritien for &
searly perfeet fudiciel aystem provided for cue tep sourt.”
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surked (or & yorerivi, semrvisory eourt, In the voiume a; the
F: Louveation frotecdinge belore referred to youw will find Mye, lller
spoke on this setlect on the.onvention floer.
ipearing of ths philosophy whick Wed rulded the commitiee
saliberutdons she said: "lm ecr considerstien of & court systes
! U goal we youoht wes an independent Judislaryw-to put sur courts

&8 '8r &8 possible {rem paliticel iniluende,¥

These are the vords of the lay pegrle whe ssrved om the Come
nittes o the JTudiciary snd helped wrilte the Judiclad irtizls.

Tess words sl forih the kimd of cowt sttuciure they desirede~:

siogle powarid, isdepsudent top courte nd nowiwre in the whele

convetition rocesdlngs do they imdileste ever so slichtly that they
doriped the leglislatupre W bave s rale-maklyg powsr,

i thdsk thase quetations fyow the lay membere of the Comitiegs
on the Judiglery, desonsirabe with sbaolute clarity the thiniing of
thes cgawention wilh regard to the sort of court 4y wished t¢ crrate,
vor those whe will teks the tias to rwad the prosesdings ef the
gnveption af 14T, 14 will Leooms ifmercasingly sprearent thet 1t wuz
the will of tus sutire Looveniion (o escabiish 8 strong Judielsry,
supesvind Ly an indzgend nt hlch eouri~-tsn pgsin guete »re Uixesn,

2 augrgae 0Pl Wit 48 really SEpTene.”
Tage Lo ome olbor sgrest §f ils quesiden wihioh { do moet

think wy Jair-mindes gereon ¢un @yuriodk, I refer o the forees
socking to chenge ow (oxsiitetien by trenxiorving tae ruls-makin:
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e Lempiitiien 1z the Lesic law ol the Jdtain, Jesstitu-
tiorel changes sheuld not 1isntly be wade. tuis is not cimply an
osrinion of aime, but is ths Faol ‘hwwrmm. Edpvery roveals that
evsr cimos consiiintional svermment ceme iRte beia;, ihers has

been = roluctsngs te change the oonsiitutienal imstrument axsanh

Car ool snd sl felent ¢suse, plus widespresd pebile demane for
sneh & shenge. The Consritutiom io the uribben will of tre peoplo.
Ariously, 44 sbsuld only be cheage: vhen the will of the people
desands it,

It would e s prievous mistake to change the Jometitution
morely becsuye gonodne proposed & change, end in the emwuing refzren-
dum it slisped tirough becsuse the voters were spsthetic end did
not vote &7 large entueh veshers te insure thul the vote Yeorroe
pented the recl will of the people, “hen there 48 & grest welling
up of poradsr desand for s comstitutionel rhange, the emtire elscior-
ate bepomes sware of the situstisy end the proposed cusnge is
Woronghly stadied snd dobated and discussed, with the result that
whon it Timally cermes to the vollsz the ducisgion of the slectorste
ag wwarly reprosents the will of the roople ue it 4¢ posaible to
ohtain it,

Theve is n: sush peyulsr demend for this change in owr
tonetitetieon, the pblic, epd 1 retsnd to spen: oniy far the lay

oblin, ix more sutisfied with todsy's court system tham {t has

ever been., So prompt hes been the Judiclal protses in ths last
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eourts ao wa did two of Wiree yeary ego. e erop of Jokes waich
nade Swiges and lawrers e botl of lusir humer ls dyiny out, for
the resson that under the new court eyslem e lewyer and Judye
enjoy positisns of regrect thel Ly hao often losl in whe yesrs
prior to the lnetitution of our nex Juliclsl systles.

There iz ne demsnd for the chenpe recom-sndsd in enate
;mm{. fgsalution Hoe 1  The raublic Jikes 115 court syptem
&6 It 1 teday. Thls is not to sy thet it vl col went ohanyes,
in keeping wits the times, in the future, :utl gortainly there is
we wellln, up of popular demand for comstituticnal change at this
timee, sm: withool sueh & welling wp of pogular demend, J swsdt
et thers iz ne possible Justiffication for consiftutden:l change.
Just as It woudd be unise to refuse b ohange tée eng iftution
whon wideepresd pillic deannd oceiie fer & Shuugy, %0 L8 it equelly
wakvige to eopourage ehange fn our Consiltuticn wien thwre i ne
widespread publis dumend Jor soch & @hinge.

tnnther argosent eoslvst thds ezscuprenl resclutdin anﬂli Sk
tapvughe  The gresl weskress, unlversslly reog . nluel, of our old
eeurt sprocture, why Ll susceptiblifty W pelitits. It was poro-
bebly this su.cepiibil i?:y to politics end the cumberaome ceurt
“recedores that were evolved o8 & rogulit of legiel:tive esnotments
sfiecting the esurte, tirt, =more thas emyihin: else, intensiiied the

demend for & ne: constitutisn, Todsy, wnder th:t Constitetion, ve

hav- o judielsl system herslded throughout the wirld s the rincat
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i in the indopendence ol gur Sworenae vourt and ué povar ;7;;“”,,_w_
_ rules of practice mnd woomdure withaut legislativa or oxecutive
i interference. anrtninz that ailndwmishes thet independonce of cur

Suprewe (ourt strikes directly at the rooh of sur whole Judicial
myaten,
tules of pracilee wnd precedurs are mads todlgy by Lho Supress

{2 rbe Judicisl conlorencen are peld apnoelly, snd levyers and Lar
sspseiations ar- encouregoed to make reccaseniaiion: In regard to the
relen, 4t the ssetings o2 the Indigisl coulsrunce, of which | heve
the hovor to be & wember, even tha loymen's abtitode towerd the cuurt
rales 48 Bougat. were wile ruleespaking power iransferrved Lo the &g~

talatire it would mean that ever: leuyer and every Jiwdge would pave t

N

becone & lovayist in oyder toc socurs ibe peumnliatdon o rules whieh
be dermed uecosBbiiy to Lk bDetter cperation of the eomris,

Hay 1 reming vou sgeinm thst I spesk te 8 lmn in behelf of
laveiene 1 hav: not attemptasd to go Into tie legal sspecte of tole
qmﬁm,.mz lnte ke bpacditdonel right ¢ the couris o mske
thelr swn relees 1 4&Vr soazht to ot ferth 4o a layaants words
the faet thm: the domimating phtlesephy of the delepstes et
Kow Brumswd ok vas $¢ aave s streng, independent Supreme Lourt apd
T have tried to muks clsar timt, in wy epiniaon, ciunges shoula net
be mads $n the Gemalitutian wiless toey as: tag reqwlt of averw
whelafing sublis desand,

Tinally, say I spala e¢all yauy at@mﬁ,:n ¢ the feet thzt
£f v transfer the rale-making power from the gourt $o the legie-
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lature we will compsl eur lauyers and Judges to activaly enter
the pelitical srene in Judicial matiers, something that for years
we have seught o eliminete. |
SEEATOR DAVIS: 1 understosd you W say you were & delegate
st the Conatitutional Cenvention?
M, HOWUERAYy TYes sir, I wvus amember of the Judicdary Comities,
BENATCS DAVISs When you voted to adopt, as I assuwe you did,
the Consiituidon, what did you taink the parase "subject %o lews
wesnt in peragraph 3, sectdon 2, Articds Vie
KE, HOWURELY: Ap 1 mentisned at the waleet of my remarke, or
should have, I an o laymsn. I can't attempt e go inte the lagal
mesning of the words. I can euly sy that wien you isierpret, &8
ve did, vhat any phrase in the Coastitution mesnt, you ssve got to
take it Sn the 1ight of not aly one thing ihet was gaid tubd of
sverything thet was sald, Aind throughout the entlre constitutional
debgte while references were made to the faet that "subjoet to Llaw®
meant subject to the law of the legislauture, it might bave mesnt
subjest to iaw in the sense, 1 suppose, that you rular to o lowe
sbiding sitisen, a person that regavrds law and mm end prectice
and all those thingm. There also was rumaiog threugh thet cenvention
the ene very doterwined thing which was there was to be an absoiutely

indepandent iuprese Court and certainly that overweighed whatever

technisal interpretation might be placed wpon it, In other words,
I think that what the dalegates meant is best found vy reeding the
proceedings ef ihe convention smd teking ouns thing in the Jight of
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ssother, 7t ie & very long snd involved answer, but it is the
best I could doe

REMATOR DAVIS: were you sware of the letier writism by thw
preaent Chief Justice, roference to vhich i» mede in the statewent
sttached to the resolutien?

ME, MoHURRAYy ¥ must have besn swere of it, [ can'$ psy that
1 was, It came up in the wery first few meetings of ths Judicisl
conlevence st which I was not ;resent becsuse 1 wes mgﬁamﬁa;i
concittes. Yhere is no Question, howewver; that at tis time I did
know about ft becsuse the printed reperis were glven to wse

SERATOR DAVIS: 44 you participete in sny sffert to delste the
claume that 12 now under considerstion, the words *Zubject teo lan®?

KB, BEEUREAT: T 444 not.
CHATRVANY Are there any other guestions? If poty I will call
on Henry ¥W. Peteresn ef woodbury.




You are Viewing an Archived Copy from the New Jersey State Library

libe

| Wf. HERAY "o PPTEREON: 5easwr=ﬂa.ﬁnald and mezbers

27 the Corxzitiesr I vee & iy wmember of the Judielsry Coaxittee of
the Comstitationsl Converifen. I etiended evary session snd every
minuts o every session. 1 pegret one ‘hing - that whet was said
in 7ancative dession sadn't made & metter of recerd, beoruse it
#ag in “xaoutive Se2slom xhere there vwas nore free dizeumgsziom of
vhat fimlly doternined the Mrdiclal irticle thaw there »et in Lhe
opsn sesslons, ‘That is, of course, za 1t should be. Fut, wneverthe-
less, it would heve been of great value inm the futyre if those
‘xecutive Fessions had been recorded, sven ihowgh they wsere not
published ot the tire,

“hy was 11 necessary teo ;ropase & new constitution? It
38 pegessary Lo nrogoes ¢ mew genstitution besesse there was o
purlie demind for s aew constitytion. That cazg about hecause,
without reflestion on the m et Lezivlstures, neverihelass tha Legis-
latures are burdened, &8 you are today, with & sultiplieity of
b4lle sad provisiens, ete., that affact soratines vary few of ihe
nesple Imt still tznkag_ your tize. I think the prasent Lagislature
hae before 1L une thouwsand znd eighty bills. They won't all pass,
of courss, tut for sny one parson 85 & Jenstor or an Asseshlyman
te sit down snd stody all of the provisisns of one thowsend and
eighty tille in one 19351:1:%11‘; soszion is asiing Just tgo much. You
have to depvnd on xhat amboﬂr telllymt 48 10 the merits of the

>, Yills. In your gresent legislative index, I thiak thers are over a
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hundred bills *mfon you that hmh do with courts mﬂ erine,

5 to the phrese "subjset Lo 1aw® ap it £5 in the coneti-
tntiom, 1 was there vhen Mge Vm«w&\ﬂt's lstiter fmn !aim tu
read amt wae tanml abedt. ﬁay I sake this eﬁurvtﬁ.m na a uma.
that all lsw m*t enncted by the Logiautm. You hwu a g;reat
W mwstmuu tedios that rritq mlm aw! ngul.aum tha%
have thn Ml et!‘nt of m. @t emrn, the wuhwxe em svarride
thn, at yon atm heve them. : |

1y &hiu, I mw. te being ene of the few paople in
the State af Hw Jormy m aver resd 111 of the reports ez!‘ the old
mmm !:mmil af Bow .fnrw tm 1930 te 19k7. It took & let of
pie:k and atml mrk to dlg %hu out of uu Libmry, 8o th: in
1?&? vhnn Iwes at the Wtimtbml Cm&nttm 1 @anlﬂ ‘know
amthim of the gwopouh «t’ th 4\1&1&&1 ﬁmﬁ. Trery one
¢f these rm, m after 7“!'. ande to tho floveraer w tn m |
Legulst&n, lmm the fact that the Legislature 414 m m on
the reconcendativas of the mesbers of the dutictal ﬂmﬁl, and
they were the cutstanding members of the far ia the State of New
Jeresy, Tear ax‘t«r yeor they said, "Feo will not repest the recos-
wendstions heretofore mde, but e renew those recommendstions.”
I have & velume here, the Sevemth kml Hepart. Tt is Just full of
muma:u Lew ue! rawtmh ndt et mm;mun hv of a3l

of thw mm-tnun mﬂs.a umatm uf lw Jaw Itm
mtnd hy :mm Le .mm at thﬁ ﬁm ffu thc mgm.m.




You are Viewing an Archived Copy from the New Jersey State Library

18,

Tharefore, subject to lax may e sahjoct 1o whiat has been gonsidered
a0l decided by the Saprome .«émt at iis last sitting us baing tm
law of the lund., I think vhat is trve im Federal preciice as well

28 it in true in the State of New Jersey. I think as & laysan,

{f Y were ever invelved im lltigstion, I weuld rsther have the Juprene
Court of the itats of New Jersey ioterpret the coastitutien or the
sets of the Legislaiure or their own rules than I would snyone else,

Hew I don't believe that any sesber of the Jadlelapry Com-
xittes or mny delegate to the Gonstdtuticnal Convention meant for
the Booreme Court to write all of the laws of the state of FNew Jersey.
The Lline of dessrcation betwesn procedural lay snd substance i3 &
voryy wvary fine line. ‘ad who 4 better ounalified to inow when you
step scross the lire than the wembers of the suprews Court. In
ay opinton, Y would rest wy case with thelsr judgment,

I think either ¥r. Conford or Jesstor lgyner mads refersnce
to the Preotice Law of 1912 and 1 ={11l resd you from the Sevenih
innual Beport of the Judicial Counsil of New Jersey, 1936 "The
Practice fet of 1912 was enscted enly sfter many yesrs of acitation.
*he ot ef 19%: providimg for yules of oivil progedure in Federsl
Mm;u was the result of sasitation by the late Themss V. dhelten
from 1912 to the date of his death in 1930,  Turee years later one
of hiw anecessors as Chalrzen of the Conxittee of the iwericun =ar
izsosistion dealiny with the matter reported that it <se futile to
sontinue the Tight, snd yet the very bext yesr Gongress psssed and

the President sizned the law which ¥r. shelton bhad bettled fer




L9

—

for nearly twe decades."

of oourse, you gentlomen whio are mesbers of the Bar knew all
sbout the delzyw that were in prectios prier to the adeption of the ndw
conptitution, The esurt systesm fu the State of New Jersey as a
remult of ihe Constitutional Comventien has bes meclaimed by all
other lagal jurisdicticss a2 being the sutetanding judicis) erticle
in sny constitution inm any state in the United Jtates, I think the
results that huve been attained by the courte of the State of Hew
deroeyy down to the courts of the lowest lavel, are due to the
stnintstrative pover that was given to the Suprese (ourt, snd are
matters of great pride, or shodld be, for sny otw of us who are
fortumete snough to be residents of the State of Kew Jersey, I
think we bave todsy the outetanding court syslam in al) of English
Jurtspredence, snd I certainly sm mot in faver of chenging with &
seent tue or threo years' experismee the eonsiitution aw 1t was
priposed sl ar it was subaitted beosves of ens gsse in which there
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sy be some disagresnent,
SERATOR O%ANAr  Brs Chatrnan ee
THE CHATRMAMY aﬁwﬁg DAY,
SEMATON OTMABA: Nay I msk Mr, Peterson & question? You

You are

will cenoode, T think, ¥r. Peterson, that s substentiel part of the
whols body of the law is compoesd of leglalative ensctmenty vil)
you wobt
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that you wished that the ninmutes of the Commities {n ite sxecutive
session had tsen nubliahed., ™4 yon sean f¢ iafer by that or leave
with the Comnittes the thoupkt thet the Thairrzen of the Coonitied =
%y the wey, Judss Jercobs, while he zps aot the Choirman, weg the
vies Cnzirmen snd he arted Tor ®ll -rectieal urroses e&s the Chairsan
of the Compitiee “ue to the incanscity for mart sof the tize of

faan Someery is that so¥

SR, PETERa Ny That $s rorrset.

SENATIR O142KLr Yhat T sm interssted? in finting oul is
whather or not in your evinizn the report of Judpe Jacobs vhere
e s4ys, "Homever, the lecizlsture somld nave pover under the
romzittes pro- 88l to slter thosm viles of nrsetice snalopous te
the pover now nossessad by the fongress of the Mlted “tates,” - wheth
that statezent ' the “etingy Thairsen of the Dsacittee =as a2t
varionee vith the re=srks th+t were usde in the "rxecntive Sessions
of Lhe Committee snd wiich have not-veen published?

Wi, PETURAON; Henmior 'Msra, T eromi‘mtt go that far,
exeent to say that ihe delepsates or ratheyr the =subers ol the Jude
fciary Comaittee 4id ray ssrticulsar stienti~n to 21 that rea ssid
v & maz suach a8 Justice Lesrned Hend »nl sthers equslly srominent,
B4 sartienlzrly the Federsl court nroredure. e anderstood opr 3
understoeod, snd I conferred with ¥r. ¥e'urrey over the weedend, that
the matter of procedure wae stsolutely, nositively, definitely &

zatter for the Suprese Compt and the 4vrece Court elone, not mulject

er
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i 15 lagielative ampndwent. “hen you get into mbatance of the law, that
16 &« matter for the Legislature,

SENATE O'H&KAr I am not getiing into the subetance of
lew. =hat T vant to know ig shether or not the report of Judge

Jeeots, vherein he seld, "Hawaver, the Leglslature would have the

-

acmer under the Comsittes proposal to elter these rules of preactice,™ 4

wnether ar not that represented the thianking of the Comuittee on

the Judicisl Article o vhether there was any Aissent te that.

B, PEIPRAT: e didn't know what delegste Jacobs was
rolinmg to sgy on the floor of the Convention sfter the adontion of

the Committea's proposal.

SERITOR OWWAKA: 'ell, 4id any ssmber of yeur Comzittee
take exteption to Judge Jacohs' remserks on the floor of the Con-
vention?

‘ 'm. PRYERSON: You can be certzin if I thought it was
going to resolve ﬂ into this, I would have, becauvse it wss =y personsl

" opinion that the Suprexe Court would have walimited powers,not eube
jeot to saendment, to write the rules of procedurs.

SENATOR QAE4A:  Arentt the words of Judge Jacobs ambiguous
when he says, "Hovever, the legislatore would heve powsr under the
Comnitiee proposal 40 aslter these rules of practice®’ That can't
mean move than one thing, a3 I ses it,

Wi, PETERAON: ¥o, bet, of course, only Justice Jacobhs

eould enswer for ats words,
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SENLTAE DALy Thet 1 ssmt to knoe is whether or not
any meaber of the Coasittes on the Judielal irticle took say exesption
to these ressrks of Juipe Jecols when he purported to speak for
Lthe Comvittee on the [loor of the Convention?

Wi, PUFRSMy [ belleve that ofter he mede thmt recark
on the flosr of the Convention there were no {uriher meetings of
the Judieial Comnittee. The Judicisl Committes had conrlyvded it
worie

HERATOR CtEARAY  There were Inrther seetings of the Con-
vention, ¥r, Teterson, This meetling was one of the very earliest
meetings at wnieh any srticles were disecussed ca the fleor. 7T
think it ocearred 2ugust S, 1947, aml as you well remeater, the
Carvention sessions ren through to Heptesbey the 10th - I think (¢
was.

. PETHRACH:  That fe correat.

SENATOR OVHARSy NHow was there any vbjection er sny
exneption taken om the floor of the Comvention Ly any wesber of your
Cosmitiea to the report vhieh Judge Jaeoks mede on the Sth of Acgust?

¥, PETERSON: ] ac eertain tbhere was not.

SERATOR O'ARAT Thel 4s adl, wire

THF CHAIRMAN: Any other questions? If not, I will eall
o ¥p. Josiah Stryker.
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STHRYE Ry e Chalrman and members of the Cowmitise:

I ospeak ks cxrressing only my osem poresuel viewss I osmomet eilling
to savept et was exid by the Juwidlclery Comdtien op whel Las Lean
sadd here sy 40 the anderotsnding of e public who voled for this
r;‘:emrat.iﬁu&'iﬁm. 'I’t nad Ween Lo wacweslianed rrectios of sur Qourtis
for wany - ors e fotergred the stoatates end Lensilintiens by the
langoase m&s’s raiber then W what way seld by the ¢onmittee that
gropused ihatl language or on the floor of the lLe lslsturs, That
vractice Si00ers from ihe sractice of the Uniled steles Huprene
Sorard, im't; it is well osteliished, Do, wlatl Judpe Jucobs mmy have
thousrbt thls weant or wvost the comndittes or atccwe renbers of the
comeitbee mey Ve thournt Wole larvuace weant cortelnly hsd no
influenve upon ths poople who vated for this Canstitutionsl prow
vistone 11 ip z Jundsmental priseinle of sur zeveronunt that vhen
.
ey Listest sourt bDas oonstrued the Cenatitulilon or g statbuts, that
constrection ip a&&w% T think we are vesnd Yo teky Um beliaf
thet thet Ltz wiat this sabloucues lampusye soant, 7 11 wes cone

sidsred laperiant fo defin ialy fix e powar of the fecisiatuye to

sverrale tne Surrew Lourd s2 o it rules of procedure, artrenrists

lansuare Cor Yal purrese esuld bave beeh sfopded, Y know that

whwns T op v drale of 4nds Jepstivstlisn 1 uid net oo whet

&

fgubest Lo lew” want., lex i3 Cosmos law as eabodied in guy
detigionss it ouneists o sote of Lor lepielaturs; {t even consists
in an epprepriste sase of sunicipel urdinsncss, end “sub lvet to lew®

is sbiguous, shd when cur Hl hes courts hwve desided somt 1% neent

—
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I think that settles the ruestlon, and that the resl questiom which
is penting tefore the Leglelature is whether it 18 «ise or unvise
te mor atfempt Lo chsnge the Constitutien so that it will eean
somathing that our highest court has deterzined that 4t does not
mean. It is to that thet I wish to address qygelf.
it is conceded by those who favor tnisx resclution that
the Swypreas Tourt ie thoroughly ccapetent 10 aske ru.em, I think it
would be conceded ﬁh&t~thﬁre ie novody in inis State as competant
to meke rules of procedure for the courts. I have great reapeet for
the seabars of the Leglislature. Tut let's consider s moment how
these rales wore ssde. The ‘uprese Court celled to its sssistance
menbers nf the Car from all over the “tate. It had the suggestions
of zany wembers of tha Dar v 19 what should he esbodled in these
sales. The Szprese Court considered the rules of the Federal
Jurisdiction an? gll other rules. Tlwy wmade a thoraugh stndy of
the zetter snd inen 4rsfted the rules shieh ze now have.
Furiherzore, we have the pructice iaspired by the consti-
tutian of an snrmal Ju'ielzl “onference coxposed of sll of the
monters of the Milclsry of the State - of represcatetives of esch
¥ar fssooiztion af the Ytete, esrtain spunlirsr of figers znd seabers
of ihe publis or laywen. Any sugsestiems with respect Yo & change
in those rules way e zade and argned and discussed anaually at tois
vonvention and then considered by the court as to whether they should

be adopted or rejected. e have naw a sitwstion where 1f & rule is
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fouwir! Lo te not o8 rerfect as it might be, 1t csn tewedistely be
changed by the insrome Courts LI the lLegislzture were to onact &
rie »oich wan not romgidered =¥ xorkable or as verfect & it sight
be, 4t conldn’t be changed uatil ‘he next session of the Le@mlamm.

- o kAve plse the very emmficlal provision in the rules
that 4f & rule varks an injusiice in & particular emse - sny rule,
=4ith on.y sne exdeption, mwy be wofliied ia ity application te that
oase., Ho that the rules sa made, If it is found in & particuler
cage thet thay wark aa injustice « their a;plimtion way Lo sotified,
#ith respeet ¢ & legislative aot; Lie ceaurt ¢owld oaly eomply =ith
the met, no matter wnether {t corked injustice »r vhether it 414 not,

¥ox there seexs to be soms fear that ihelr powsr woy at
pome time he atused. fe nave hid the ststement made that alwolute
power 18 urwiss - absolute pover eorrupts, 1 think,

BEMLTOR DvuARAs  "Corrupts absolute,®

Mit. BTRYLER: 411 right, we will aske it that wvay. As
a2 wattar of fact, the Supreme Tourt will te deprived and may be
dearived of itg absoluie power if it ever 1is abused, 7 have no
fenr thet it »1ll be ahused. Hut it will be tiwe enough to consider
this swendment 4f snd when this power is atused,

ar whols system of zovermmsut is bLased upon delegated
power, The psople delegate to the Legislature power, FPower {8
delngatad to tha Jovernor. Power 18 dnlegated o tie Suprews Nourt,

*het mare offective measure could we have than to delegate to the mos
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§x¢@rt hody in tris field the power Lo make rules of procedure’
Tt geans to we that this vhole srgusent L1s based wpon & distrust
of the rourte. If re sver get in the position vhere we 40 not trust
onr eonrdy, ve will be in & very serious situstion. “unt i{f the time
ever ¢omes, s3 § have sald before, xhen this power 10 arke rules is
atvaed, then it w41l te time enongh to nresent this amendments 1
Ammtt helleve there 1z any puklic Adezand for this azendzvent. The
014 srenwent spalnst the ereseat constitutisnal proviszisn s tased
upon soans Msspreewsnt 20 to shat this sabigeous lsnusge aeant,
some Siatrust of the sourd's decision, uome Tear that this pewer
mey he abused. A1l that T can sey to that, iz theat the power has
heon wisely snd skilifully sxereised, thst nobody sugrests thet it
has as yet tean atused, snd that if it ever is, then will te the
tims Lo sugrest an amendment of tuls kind,

HRMATIR PASLFY:  ¥r. fGtryker, to clesar :hn racord, this
Comnittes has not heard uttered one vord s: to the {ncowspetence of
the court, To the contrary, the repressntation has bteen mede of
tbsir'%ntcgrity and ghility. ‘However, we are not #aaiing with ability
or Integrity in this izeue. ¢ e¢re hack o the primaery theory of
government - of checks znd balances. Do yo¢ agres with that?

Wi, GYSYK¥E: I agres »ith the primary srineiple of checks
and balances, bet I think that has very 14tile 1o 4o with thix

situation. A1l +that this constitutional provision as eonstrusd ty

the apreme Court doeg, i3 40 peralt it to wake its ~wn mles. ¥Nov
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thers would te verr little cheek snd balante as to rules which the
Legislature might make., 1If the Lezislnture msde rules, the court
could do nsthing tut follow them, S0 that the ides of checks snd
belances has little to #eo with this gusstion.

SEMAYTHR FARLEY:  Mey T ssk you & e tion, <T. olryker
You are & lesyer in & title company. There haz been s foreclosure
ander the so-called blue book invelving incorpetesnts ond ifufant
defendants. FProgeddrud are detoramined by those rales snd you are
resdy te psss title &nd you repressnt & rlient. They ask your
#atvuarity invelvisy the nrecedure ysu folloved in the orselasure.
You :ive your suthority us the blue hook and they say t o you, "Does
that favolve substantive right shieh should be soverned by stetute. ™
ghat wouls son 4o in that instenee?

Y. BTRYXER: ¥ ae not & lawyer for £ title comcany.

sﬁsﬁm SARLEYT You are not s Lewyer?

¥R, STRYXER: I sw & lawyer, but net {for & titls ecomany.

SENATOR FALYTe I am asking you & very sesdesic and lunds.
mentsl principle isvolving rishites of infant Axfandants that 7 have
alvays kngen to be cuhstantive rights. This blwe bhook determines
the nroce<ure invelviny the rights of thuse in'ant defendsnts
und incoxpetents. Tould you say the coart showld fix thoee riphts?

Wi, STRYRERe T would say thet whatever precedure was

aionted mmat conform 1o the rales so far as they were progefural

rmiles, snd I would actept the Judyment of the Guprems Court 23 to
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the 3ine betwsen procedural snd substentive lew,
BUS4TOR FARLEY: B you still haven't snewered the question,
Hil, BIRILERs TYou hawen's teld me jJusrt wiat you are doaling
with,
SEHATOR PAKLKYs Desling with {nfants sod intompetents tn o
Loveslosare, |
 RRe STRTKER: I would Bave o kuow mere sbewt yewr quesifon
belore 1 covld smsvers . .
SENATOR FARLEY: You ave dealing with infents and Snesmpetents
in a forcelowure,
VB, BTRYLER: Do you ssan with the procedurs in the fore-
| SENAYOR FARLEXs Their wights under the lew,
I would e clasrly of the epimiom \hat thet vas precedsral law.
SHNATOR FANLEY: What Bave you 10 say a8 s datermining
the right of iaitatiens in any sctlen &8 daw? Do you Shink that
15 the right ef the legislature or iuherently the right of the

court?
HR, STATKEN; The court has not determined the right of

Lntiatiens, sxaspt iu the eame of the substitute for the writ of

heretofors axcrateed by the eourt, whish wes & disavetionnyy yower,
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I ¢chalienge "he statowsent that tefore this conatitution the Legis-
lature hm\m powar to lUzit the ﬁ;vplicatim. for & writ of certiori.
It is ay recolleetion that the court nas tsken the position that

the Lagixlsture hed no such power, but that az & matter of sractice
they have followed {t 4 it was ressonalle.

SERTOR FRELYYs T youm have 6:}} knoxledge of, or iﬁf'amtim
ag to wheother ths .reater mumber of Aelegates at the Constitutional
“onvention were laboring under the ispression that 'm‘ajact to law”
mai&t #hat 1t w8 interproted to mean in the “inberry decision?

@, STKYRRE: 1 don't kmow &nd I don't delieve sayhody
else xnows what the preater masber of felegstes thought sboat it.
tut 7 will eay this: The greater nuzher of delegates, or all
of them, 414 not sdopt this mmtit#tim. T™he ronatittion wae
adopted by the volers. The cueation is: ' nat does this 1ew mean?
The constitutionsl provisions mey not even mesn what the delepates,
or same of ihem, xsy have thought about it.

BERTOR FiRL?e W course, the constitution could not
have been oresented to thé electorate umhma it wes first arproved
by the delegates.

i, BTRYKFHe Thet 18 very true, tut i1 would never have
been adopted 1f it hadn't received & popular vote, Yow the guestion
is:  “hat 414 this-lengusge mean?

BRNLTDC FARLYY . Thut did 1t wmean? Do you know?

¥, STRYSER: 1 accept the decision of the Supreme Court
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55 to whet it zeant, ] think that there was an error on ihe part
of the Juilclary Cosmittee in not using clearer language. I agree
with the Supreme Court that the langusge is asbigaoows. Hhea the
question cane before them, it ®as their duty to iaterpret it in
accordasnce with their views, as to what it mesnt.

SYHATOR FYARLEY: ¥ould it surprise you to know that the
aesbers of the Judiclary Committes - I'sm not spesking for all of
thex - were of the opinion that it was very clear snd the langusge
meant exactly what it said?

i, BYEYXKER: T dom't koow as }it would surprise e, but
Af they held it was not ambipuous, I would dissgree with them,

SERATOR FARLEY: Voumld 4t surprise you to know that people
on public platforms were interrogated conceraing this particular
phrase and represested it to be very clesr and mesn exactly what
it srdid, prior to the vote snd prier to the Winberry decision.

¥A. STETEER:; 1 wouldn't know snything sbout that, I do
know when 3 constitational provision of the $tate 14 construed by our
highest ccurt that that settles the juestion,

SEBATOR FARLIY: You den't think Lhis is of sufficient
import, relative to the chacks and balances under our theory of
government?

¥E. STRYKFE: I “o not. I think, as I said before, there

isn't sny check and balance so fur as rules prescribed by the Legislad
ture are concorned. The only 4ifference 45 that if the




You are Viewing an Archived Copy from the New Jersey State Library

&le
| mles rrecovired by Lhe Legislature »eet with vide popular Jisacjioval)

1t may resslt in zame mexbers of ths Leglslature not bieing returved.
l %hgrm#w 1 ihere i wide Tisagyemsnt vilh the rules orescrived by
the eaurt, that cen e rouedied Ly rresenting sa zswnduent - some-
gning af tuis oharscter.

sRawirrm Faalt¥y A1 lesmst the ouilic sn? the slectorstis
Qf’:. dem Jersey have recourse at The polls cvery Lwo years when
F ~ there 18 election of an Assexblysan zn? every [our years, of &
Senptor L7 they Jisagree vith the rales promilzated {n either
#ouse; is that correet?

e HTYYEF -y That is tiue,

averssy ¥ Yp 1 perchance « ot that 1 osxy 16 would
aver hsoopen - there vag &n avsive cdainistration, the oniy reconree
woul? be & constitutional rmeniuent under your interpretetion; ia
that correet?

Hé. $THYEFRe T the power was atused, it could be cor-
recied only by & consiitutional amendzent., ! »ould suess though,
Senator, that no zember of the Legislature his ever frjled af eleciion
becsuse of some procedural rule w-leh wag eigpted by the Legisi:iure.

BERATOS Al Ye Fell, of conrse, that is » sstter of
canfectare, ¥r, Sirvker. Tou end | lon't knaw tnose oifgs.

we, \2‘3?‘%*??4’%"?1 i orourse, I fon't kaow it, tut I've been

!Ayntamstmi in rales for anmt Fifty years and [ thiok {if say

l@m of the Legislatare had failed of ~lection becanse of some
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legislative rule aduptad,‘ that pernhaps would have crested quite somo
txpression and been quite publicly proclaised.
| BENATOR TAVIS: Mr. Gtryker, I vosld bo interosted to
know i: ether the Uinberry Decision added to or clarified the
satipuity tm a:i@M in 'year mind # th respect to the seaning of
the phrase "subject to law"?
 MB, STRYEEA: I would say, Semator, ibat when there is
mnm langeage - m thu Len't the only instsnce of sabiguous
langdage;} cosetismes it even ocours in sots of theu lﬁ.egishmc -
and the highest court has zs’ntomiuci what it means, i;hit i what it
mesns, Othervies, I den't ug. how our governsent vould %e conducted.
SEMATOR TAYIS1 Ae I"rééca_u the opinivm of the Supreme
Cmt, ihe msjority opiniom om that this phrase msant snbject
ta mumuw law, Now Mn m sny idea of how u!munﬂva law
s unﬂ in this phrace m kwn an;f reasonstle relation to the cleuse
'm.u. giving the Bupress Ceart Uwm right to preseribe rules of
praetice and procedure?
Bk, ETHIEER: T have en 1des. It is aporoyrisie, e 1 see
At, for e ecurt to prescribs the rules of procedure, whieh the
emt ummm It wvould be very inappropriaste for & cowrt
to mt or tt«tawt te mt sabstantive lew. i thiunk that I have
(that tdes. s 1 weld bafore, I have the ides that this lsnguuge
was ambiguous. I {hink that 1f the framers of the constituties

Wumcutmmmmummmuhnomw
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;[ to change the rules of the Supreme Court, it would have been very
% easy to have ured lanpuage which weuld have asde it clear. Aa Y
E matter of faet, I interpret what the Chief Justice wrote sz an |
| effort to heve the ronstitutional provisisn clear instesd of sabipyuous.
| 1 spask of the Chisf Justice, I mean ¥r. ¥aoderbilt. This vas be-
| fore he wes on the beneh. |
| GENATCE DAVIS: Hevimg in wind the pricciple of cousti-
I~ tutiensl construetion - that you have to construe, u possible,
| e conntitutionsl sentente 0 as to glve of'f«-lt'ﬁac!‘ mning w evary
word tn 1% - deatt you think that the result of the #4aherry Decistien
iz to make the phrase “subject to law,” as nléd kere, redundant?

¥3, BYRYXFR: 1 4o not think so., I think if | it m;mt
. subject te substentive law, it would not be redundamt.
‘l 8FBATOR OVHREA: On an intirely ﬁiffnnnt u#k, I
| v be ssterested in you observation as to whether or net all that
was said in the majority opiaiem in the ¥inberry Cese was necessary
to the decision of that cura oa the feots that were mzmm teo the

|

i court or whether it is mere dictum.

|

| Wi. STRYRER: 1 don't believe thal I can snswer thst

| avestion. I wight have difficulty im answering that question with
| regard to santy other opinions, |

| SWNATOR D'HARA+ As Y recall the facts, the question
involved there was whethor or not the lisitation as to the time

within which sn appesl could be taim vas the mmmm as wmuu!




|
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fin the old statuter regulxting appeals froa the court « X think 4t
16 the Court of Chancery, slthough I sa noi sure about tht-—-«r
whether it was the new lisitation of time as set out in the rules |
asdopted by the Supreme Gourt. Now the point wes, as I reesll it,
that after the adoption of the shorter limitetion im the rles,
there was no attampt on the part of the Legislature to override
that limitation. Im other words, the rule-ssiking lizitation went
unchallenged by the Leglsistwre. It would sesa to me, therefore,
that the square guestion presented to the court was whether or not
that new limitation as set cul in the rvle-saking power mm
govern, snd since there had bteen no attempt of thw Legislaiure to
change 1t, {{ seems clesr that it shouid govern., By 4Aiflficulty
is this: Easn't that the emly guestion really shich was before he
eourt for decision, and is not the obeervations axade in the majority
opinion of the court as to the zenerd power of the court to meke
rules regul:ting preetice and procedure, uwnregulated er uarestricted
by any lagislative enactment, wmere ~Aigtum which would not have the
eontrolling force of precedence as to sueceeding opinions of the
court?

Wi, S87HYEEAe 1 thimk that there was no sctual cenflict
betwesn the Legislsiure md the court in (his cese.

SENATOR O'MARA: That is right.

Mi, STEYEER: But T think alsc that the majerity of the
court based its decision not only on that faet, but also ig the
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- Court lost vesr and submitted 2 briaf and aygued the caure entitled

St the Supreme Court sball make rules goveraing the practive sod

-t construction of tiis olewaw provalisd and the ultimate
deciaien ¢f the Suprene Couvrt fn thet suuse rofieote ny views ¢
=iy maning of this clawse in our rousmt Constitution,

interpretation of the cometitution, wnd [ think they vore wise fn
gso doing becsuse it was important ibat the mesming of that provicisu
as congtyued by the court should Le asde public shortly,

BEEATOR G'MARGs Ry point ism thim: Would the expressions
ef the sajarity epinios in that csurt in yuur opinion bovedno some
binding efiect e prmeﬁme for future dscision if they hed teen
SYUATLY DRORIBArY tw the dmina of e issue before t&w emzrt,
s if tray were mw

ﬁku STEYKERe 1t seems o me thet when the court buses its
decisicon on two Jifierent grounds, esdh a.*: siich svmm*&s it, that
it cen hardly be sasd mtnmrafmwmnmm'm, even
thmgh eltber one of these grounds would m‘mzuﬁ»-@f the croee

THE CRATEMAN: Any furtbher uestions? If noet, I will call)
on Attorney General Farsens.

- RONOREBIX THEODORE D, PABLCES, Atterauey Gexmdwle

As sons of you are perhaps svare, I sppesred in the Supreme

bury wiaich invalved the construstion of Article Vi
ms.wwzammmmwzm, which provides

procedere in our ¢ourts, The argasents wideh I therepresented on
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sryusents whileh sustain the legal esundpess of that decision, but I
do desire to address mmu te the only isme which is preoperly
befere this ﬁmitu@, that is vhether our Constitutiom ehould now
be saended iu accordsnce with the proposael in Senate Concurrent
rpsoiviion Hoe 19 to meke the pever of the &aum Uourt tou nake
rules of pragtice and W subject to the lagislature.

I am firly opposed to the jroposed smendaent snd would like
to state briefly my reasens,

In the firet plece I an wgm s any ehunge since our present
judiedsl wystem is working well and hes Lecu & cesplote snd cute
standing success. The practice and procecure established im our
courts wnder the rules of the Jupreme Court insorporate the most
modern and sdvanced princisles in this fleld, In & very short period
of time under the m# and dimeﬁm of the Hupr:me Court our
entive Judieisl system hes earned nationsl resogmition snd is widely
soclained througheut the country as being o model in organisstion and
&fma In & recemt article in the msrican ar Associntien
Journal, ¥r. therles U« Forter of the bar of the State of (regon
pointed out that of a1l the mm‘mérm toek top honors for
high Judicisl stendards snd bad fncerporsted i: its jructice the
highest musber of the recommendstions for minimun standards of
Mciul mmum W By the Associstion (36 A.5.a.d. pebdk)

uzaet 1950)4 m only m lahw m *éu m«& of specisl
mwmqur-umamum,mmum




You are Viewing an Archived Copy from the New Jersey State Library

67 .

The quarterly ststistics eonpiled on the opureiions of «di of
the courts by the &mamﬁﬁ slreetor ealebliluh beyed any
quasidon thet the new preetice m ;;zmm@m hies awt%ly freilitaved
the trial exd dispesition of cwsm; end that the fomuey delsys for |
whieh our courts vere criticlued have Feon largely eliwinateds 4As &
precticing lﬁy‘ax‘ of nany years expsrimnce in thie E"iﬁg%ﬁ. i Gan
ﬁcrmﬁy nerure you that sny lsf_t;%.g;mt cen todiy et & prupt trial
fm my of our gourts.

in wmlwim on wu Niﬁt mn it s wy view that the present
mm hep ovir & poriod of 2-1/% yesrs beenm & mevkod macess wnd
should not Le changed extept tﬁr soupalling codad.

 FHo mee %o =y knmﬁga bas contanded thet the court's rulswaking
mrmbmww. mwmmsumaw,wn
on, ﬁm tmsm et t‘hwa 4 be abuse, “hether thw witimate rule-
making pover ic vested in the Court or the legledsturs & poseibility
az: glmae w111 alweye oxim. Higtory has shown in wur cun state and
in sany ether Jwﬁ.muw that from time to tim legivlatures have
failed to ersrcise thair power Lo meks ralaes uf prectico sad pro-
cecure or othorwies sbused 1%, end slailarly tkw@ sonrty waioh have
had the power have not slways used it taw amugm‘

T oam mwimaé ﬂmt sur mm& Gourt is building a Dimm
traditdos for the proper use of the rulemsking power whiieh ls
baconing nmm Ltﬂwmeﬂmmyiﬁwﬁ:
citicens m%ﬂvﬁl MNMIJ‘ ;' oyrtur "i.: the futare. 7The
Court mwwiummtwu M&MMW to be

mmmmﬂmamm,upﬂmﬂuv‘ner
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the wtate snd county bar sssosiations, the bosrd of Bar Exsminers,
ten disiinguished leymen, repressatatives of the legislatuve, the
ittormay Gemerul, the Uowmnty Proseeutors, &nd the Administrative
tirector of Tha Courta *to0 conmider the stetus of Jwilclsl buelness..y
to inyrgve procedure Lo Lhe courts, snd to sichange idsas with
respect 20 the adaintutyetion of uﬁgwr There is 1itde 1kiikood
thet such & Eystes Will ever result iz any sbuse by the Supreme Gourt
of Lts welemaking povery but f upd viey abuse srises, it vill fhen
be tine for the people to rewody the situation by esastitutionad
anndnont, .

In sny evsat we sust met lose sight of the fseh that the
ralemaking power is conlined to practise aud procedaye, and that the
g»ﬁgrugﬁamﬁ%%ﬁagﬁug The
thaory of “checks” «nd "balsnses® whiah is of giwat importence in
consselion with certaln powers of the sxacutive, legislative, amd
odiolad bresches of the govermusnt is ot yillated bere. ladsed,
BULZAKIBO FUUIN G THE CXIRTS (2 A.B,A.d. pe 599) any attespt
by the legislsture to prescribe rules of practiss in tae courts
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lative hagemony, The logizlature ought to

lesve Judicisl procedure to the Judiciary

ug the Sudicisry must leave legisietive

procadure (except &8 presoribed somotlnss

wwm WH.W”Q %ﬁg provigicos} o the

the sscend .ﬁ?._ﬁ. v&,g wuleh I .au&.ﬁ W .ﬁuvuq:o iz

thet the power 1o make rules of mﬂgﬁba and v«ﬁ% gun te
sxercised much more sffisiently by the courts awﬁ it 3&&.
be 5. the legizlature, ﬁﬁ ﬁg fourt n«a&h »n eoazosed
of weven Jfustices, esch %%ﬁpﬁgagﬁwakg praciice
snd the atudy of law s & ltomtize esxosr, The uﬂnﬁbsn .gaoa
their full time and wnergies to the Judicisl &%l sad by reasen
of taeir Sﬁﬁﬂfa &re .Rnong tie o gﬁﬁqu to chserve ﬂwn
operaticns of the relos of gﬁh» a& Eegmﬁ.u »u &.w of the
courts. gﬂ« @&w are added in g»n uﬁaﬁg Sﬂdnﬁg ;
by other trained juiges and layers, gﬁ«. snd through the
%&atp msﬁmg. snd thrcugh gﬁ%— of e state sad caunty
wum. augﬁn&ﬁqg Floally, 5&. have ﬁ& -&&hﬁﬁo« of auamng..
tretive stafl nﬁuﬁu% :éﬁgﬁgcg%g ubaég
with, roviems srising in e cemrt u.éga again nnrxg ot ﬁ. oun
uggaaaﬁgwggaﬁﬁ wg Genorel, manaugsna
you tiat wrga%gngmaﬁﬁﬁgaggmgf
»S,nuw. luwyer who, 4u .«ae coares of ais work »ﬂa En&»@ﬁ&n Law
,uﬁb Siscovers & rule a §§ mﬁ% is 33 § xﬁﬁ. to
g it to gwngga& gg&eﬁ«»«#g 3.3«

emumag»pg &@sgngnﬁmg Qwﬁﬁgﬁﬁa
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© siate them ssking court pules--is mot &n organisation whioh is in &

i  ablempted to do the job om the moale uid with the Ghdreegh

_ L, ~ vhich the Suprewe Court has dens so, Wiy wuld ave ns tind for

B ‘bustiess. ‘m the cther kand, Af they did not undertake the whols R
. , ..»a. would moan that they would mever reslly become theroughly |

4in & report with recowse R :
promslgated whers necesssrye All of the Individusls teking gart in
this process thon ave trained lawrors and jusgee spending their full
tiss in the law, ead alded by yemrs of sxperiemce.

Bow on the othier hesd, let me vury frankly state that our Laglie-
lature~eeyiich hag ﬁbﬁ respensible duties {ear mere importunt to the

position to undertake g as Amkﬁé as Ea a&iﬁ In

time to ruvisv goze of ?ggpﬁaggﬁg&g»ﬂg
two houses dealing with the svbstentive lax of gur state., I bave
marvelled thet the wesbers of ?mﬁf&gmﬁxag
have been gble 52& the gggngn&%g.%.
many of which arc complicated metters of vital Sapertance te cur
people. «hen it 45 recallod that the members of the Loglelature are
engages only part<tive in this public servise, snd thet most of
thes are not lauyers the true extent of the burdens slrvesdy borne by
then bucomes &pparents I thisk it &s K&s.ﬁq pledn that the
iegislature is not in & poeltien to amanms the firther trometdous
Wirden of undertaking to make or révise the sourt rules. 1f Uuy

#&%5&3&&55%@
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time, perhups es the result of scme pressurs group, to change a
particuiar rule witiout fully appreetating the true implicetions
of the rule in the entire system,

with your permission I would like to quote wguin from Dean
Pound's articls, where the problsn is stated sduirably:

"y o JHoreover; it is easy to bring prefesyionsd
epinion 4 bear upon the rulessking power; vieress
the difoievity of procuring xuxmuu um with
. referene: to even the most orying needs of Judieial

- procedure L& notorieus, legislatures today are 8o
— busy, the presswe of work is so besvy, the dessnds
T of legislstion in matters of stats finsmes, of econeaic
snd secial legislation, and of provision fer the nesds
of o new urbkan and industrial socciety sre so multifaricus,
that 4t is idle to expect legislatires to take & resl
dnterest in suything 30 reuots from newepapor interegt, ¢
technisal, snd so recendite as legal procedure, Imw
sourta ave busy toe. Eut rules of are in the
line of their business. When & MMnerq.
oemsittes of & btar association comes 1o & court with a
project for rules of protedure, they will not lave teo osll
umumwewmmtmtmmuumtg
they will not, as bas happened more then once wham
eomnitiees of the Ameriesn Igr isssciatisn have gone
belore Conpressionsl Cemmitteos--they will not hav: t6 be
tamght the existing practise and the mischief as well as
the propo:ed remedy, ihen yules of precedure are meds
wm.mmwmummma
axegrinding ,

Uodsr the present system the Gupreme Courd i in continveus

\ sesxion, snd 1f & rule is mot working well today, it osn be changed
o tomorrow. This flexibility is et possitle in the legislature.
Tor exssple, 1f today I breuzht 1o your sttention the need for &
rile change, by reasen of the rules and laws geverning the intro-
duotion end printing of bills, the mecessary rafsrences to comittess,
the sascessive readings end the Like, legialstisn could ngt be
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1@1;%. in the mtmm n«mtha the Juﬁgaa might e compellsd
to :ellw & ststutery role which m mﬂly emauina an Mutiu to
umu.

In emlmau t.m, W X azatc thet our pmt syaton has mede
ﬁr mwm mmm the best in the coumtry, The Suprems
Gourt kas pot sbused its rulemeking pover, but has uged it ﬁmn for
m Sonson godde 1 nmtta}h recommend that Senate Consurrent
wmn Ho. 10 ahamt not hm law,

| sm_mx LAVIS: Kw, ﬁhnima, nay I ank the Attorney ﬁmm
* question? | | "
TE CAATRAAKY  Semator Davig
| SIWATOR DAVIS: Attoruey Gemeral, don't you Rhisk met ealy
erMquumm, wammm&mwzu
m,nammmmtmummwetm mph?

’IEE. PARBOESs 1 thwoaa‘hly agree with you. If ﬁwn ie s @mu#a
mthmmmmmmg, nmawmtwmm.
but 1 think in the ﬁrﬂ. ma, under our constitution, the deter-
mw,atmmw there should be an smndment and when it shosdd
mmﬁmwstmmﬁam@;uﬂwmmgmm,mnm%
" thtt this Cesmitise, in determining vhether en snendment Md
M mxzm to the wy&t, in imlt then is ammmw mw ear
mmummmmmm Waile the sourt systen 1
seing, I ean't see vy the wunm should sey that m: mm'
m lm mm‘m . |

| SERATOR DAVIS: 1f Iwmmmuw,mm Lon
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8 that you do not fe:l that there iz a sufTicient demand at the
popular lovel that the machinary of lhe smending process should be
pat in motion, sitheugh you sencede that it is alweys moper that
the pecple should have the determination of thet question if & ‘
suf tlolent nusber are interested to justify the refsrendws; is that |
your positfont ' ’
¥h, PAESOMS: Ho, my positien is thisy I can conseive no T
ff scdmitting to the psople what reslly s & moot Question ustil
Ahcre arises o neod for an amsndments T4 seens o me that the
legislature, in essense this committes, repressnting the legisleture
bears the respensibility ef determining wheiber there 15 & meed m‘;
smendssnt and until thet neell Brises, then 14 seems to me 4t i a
moot quastion to sulmit an smsdndment to the peeple,
| BYMATOR DAVIS: fvenm 4f we were to asswme that & majority of tid
prople wanted & change made fa the yule?
2, PARSONS: T oortainly sgree with that, Bves 4f & majerity +x
the people wanted 1t, vatil there is & need for the ehenge aod yeu
 have & smoctherunning Gsurt system, 1t woems o me that mo snenduent
should be eubmitted, wir,
| SMNATOR FARLEYY #r. Attorney Oemersl, my quswtiens are predicate
 aoademically on the thwory of uhweks and balssves, 1 8gros with you
 that we have men of resd ability fn the top sourte oid all e o
¥ think we have dens an erceliest Job. Nr, Aetormey Semerel, T w
""mummum In your every day duties when you run
ma munwmmw:mawumm,mm* :
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walt uatil shat deficienuy oscurs, ée you? Don't you muke &
recosssadation te the Uovernor or the Leglslature o correct it

SERATOR FAKLEYy In eveh circumstantes; vathor them to permit 2
daficlency, and 1 sayy possibly « I dou't vamt this wisstated becsuse
.1Mw'mumtmwtmmwtummt&mwhnbd
fundmsantally, don't you think £t is sound to let the pedple deter
vhather or net the Jurisdiotics sheuld be that &F the legislature?

BR, FARS N1 1 do note I mest vebsmently sad strengly believe
that 50 far oo the prasties; the precedursl rules in the dourt in.
velving the techmizalitises af law, are comcerned, espesislly in
this Btate, of which X e vroud «» and I think one of the things :n
mauuatmmwmumwmumwwma
biepartismn judisiary; ww have represeutstiea on the courts from beth
partiss =~ the safesti wothed and mauner of handlin; thew is by the
trained perecurel that sre mxperimncedidth them,

SEMAYOR FARLEY: NHo question ab-ut 18 if there is & histus as
to Juriedisticn; you a8 Attarney Gemcrsl ssrtainly would maks &
tecomugndation that the metier shovld be disposed of fartineith, would
Yyou not, Krs Attarney Oensvel?

K, EARSONS) As I underetand the lew ot the predent time, thers

| SHMATGR FARLET: THES 48 Sorrect, IV NN & Quentien oF whetber
or net the lesislature should permit the peeple to vots en this.
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Bi. PARSOES) Certednly it s » legicisative guesilen, <&t I 83X
trying to soy %o the chaivwen and the eommities is that scund Judyment
indfoates that & pound system should not bw tenpered with,
SYEATOR TARLEY: HRegerdless of whether the jurisdiotion is mpe%
~1aced or improperly placed? ‘
ME, PARSGHES: ¥ow you are saking mo to way thet the Supreme Court
docidod erronvevsly, whish I will not de. I belfeve they declided
groperly.
| SESATOR FARLEY: Mr, Attersey Gemeral, I bave %60 wuch yespect
for the court 4 come to those conclusliens, py the question r
Surisdietion first of sll fs fnhorent in the legislature; is 1% not?
increased and dsorsased Jurisdlotion of thebourt system is fuherent
fn the legislsthrey fmm't {47 | .
FR, Mrsous: T don't wnderstand thetf
| SEEATOR FARLEY: The setting uy ¢f the court systes must be
determingd firet by the lepislatares
-  WE, FARSCHMS; Tt 4s in the eomstitutiem.
jf - BYFATOR FARLEYy Aod without the fusstion of the legislature, the
‘ couldutt posaibly eperate, eeuld they?
‘ “ , MR, PARIGNS: X don't suppose I could operste without your
o either,
| SENATUR PAAIEY: The responsibility of Jurisdictics, s far as F
mochanics ip conosrued, is detwrnined by the legislature by the
mandits of the peopls to determine thet yos have & Séurt system?
| MR, TARSONS: Dwnber, T den't get the puite Maybs you and Ijm
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far apart, I dantt get what you are Mvw ate

BEMATOR FASLEYe Let me ask you three questions, ietrsst all
the others. Vhat do yoo think is the funstion of ths legislature
selstive to substantive rights, relative to palicy sndbelstive ¢o
jurisdiction? Do you taink they balsag to the courts or to the
lezislatwre?

He, PAEBOES: Substantive rights -wsthers is no guestion Yut
that thet balongs to the legislagure. Ths legislature osn st on
substantive rights so far as 44 sots within the comstitution,

\  SERATON PARLEY: What would you say with yespest to Jurisdietioat

K&, PARSONSs ‘Ihe legislastuve, ia wy tph:im. ‘samnet interfore
with the jorisdiction of the sourts u» set up in the constitution,

Whers the esnstitution hus given the right % the legisdature,
then 1% may. | o
STNATOR FAKLEY: T think you mleimberpret the questien,

' “ With nev laws, you cartainly would determing who would have

| B Serisdietion, vhether it be u govcrsmental agenty or by &
| Sudiolal wraneh of govermment?

R, PARZONE: that iw wight,

SEMATOR PARLEYt As fer o8 new lews are soncerned, jurisdistion
i deternined ¥y tin legislxture?

BB, PARSUNZ: Yeue
- SENATOR FAELEY: What would you ssy sbeuil peliey?

R, PARSUES: Frenidy, Y don'd get you ot that,

SINATGR FAULEYs Thknk you, Hre Attorsey Gessral.
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T 1 0 T dendt prosass te know wkat was necessarily in the minds of »i
Eoy - o ; , ,
B uw__n = "ddlegatas St the Coustituticsnl Conventivs at the time that they

PR . | teeord S35t the sewrt uystes bas msde in Ahe past two and sheehall
§ ] w4y sm outetoaling one in this States |
BO1 v o2 aheudd 38ke %9 0sl) the sbtention of the Committes and the

THE GEAIRMAK:s Any farther quesifons of the Attcruey Cemersl?
If mot, I will call on Wayne Miamont. ;

. Suftetary Committees Following in the foststeps of the Attormey
10 take & fow minvies {o xpresn then. In the first placey 1 feel
a8 & meber of the Jar and a8 an individwal, that the court systen

wffective Septesbar 10, 1948, were in the first instance forwdated
vﬂuiﬁ%oc&%ﬂ%&ggigﬁwiﬁ

- e Stats of Saw Jursey. Tus sunsideration wae given %o the pre
o dden of the sules thet were made and to the kinds of ntlas that were
myeted. ind as & wewber of the isr, I an rather plesved with the £

S the relewmaking power or the final ssy on the rule-ssiing powor
froa the fagwene Ceurt of New Jersey which presoribes the rules for

“wrete the article setting up the Juliviary, but I de feel that the
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PUTREFINPESE S

E up the sesw way &3 the Slote govermot on & aystom of checks and
LT talenoes, & division o the goyernment ints thres bmnches: the

‘ ﬂ.%%“tmm#«x‘,mammowt I ikt yeler

| 7ev to & etatement that was made by Prosident Gesrge Washingten back
in feptember of 1796, 155 years age, when in ax sddress vhich wes
mde Just pricy 1o e aplraticn af his second term as Presidest of
‘q the Uuited States he Srge the conimmation of the division of the

| ssversmant 1nto tures Mremshes, ind ho wirmed sgaiet the encrenche
mnd of suy ome of those Eyanches on either ene of the obler twoe
In othor werde, he had fowsd the systom of checks end Walances had
wrked well during those eSzht yuere in which he had boen President.
Coe hundred snd Lif4y-Live yeorslater, that advice 1s valid and good
ad showid net be chengede I would Jike to quote you Just briefly &
wenher of the aubhovitiss that bave besn brovsht out in support of
. In ke Lirst plase, fomer Desn Pound of the Earwerd Law Schoal,
‘Peougnized as ad guistanging svibority in precedure as well s ether
£424s of Jawy nade this statemssts “If we densnd thst our vourts do
hinga, we must give then the power to do things, We must et them
fr0e 40 de things, We st hold to the substentive lav indecd, but
whih procedurel reguirements, Wunmummmu#
Posstars by Jeglelstieme® |
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There have teen nuny yublic ptstements quoted in publisstions
sizse the sdoptien of this Gowrt aystem ia New Jersey. Frem the
peges of the Aserissn Judieator; Sosisty Jourmal in February, 19L8,
this statemsat apmereds *Haxt Septesbesr 154 Aie peopls ¢f New
Jorsey will exghange inerica’s werst court system for imerica's
best. In sdopting & now comsiitution last Hovenmber the velers
meved their state, s¢ far av the machinery of justics is cunscrmed, -
frem the foot to the head & the elans,* I might say &n paseing -
that I don't agres with the statement that pur scurt systes before
the ecepstitution was anywheve newr $he worst 4n the United Siates.
.o shisk that the prosest csurt system ranks with the best of any
Bl smeal wdaht slee quote Siom tho Bewlerk Times,and this was in tbe

] magatan seetion, dessary 23thy of this yeary *Ine eourts of e

e yespended to the jressuie. A nox constitution wes

Med, amag sthor things, provided for a wnified judicial
aben i tbe leadershisp 9f the Chin! Jusiize, The remits have |
I, NS that. the eourbs bave nade hus besn bevne ext 4n the |
wmaak e pota o8 tha Aduindstaniive Directer, I think alk.ef us vhe| . |
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hove practided 4n the courts reslise Iuil well that the system of pre
triel conferences hez grestly specded up the cxiendsr co that casco
way e tried expediticusly, Lf they have to Le trisd at allj that the
mulowmaking pover which was placed {n the hands of the Supreme Court
of Tewlerser and which was worked over by mesbers of the Bench and
5ar from sll over the State bas resulted in & set of good rilss, which
bive mads it possible Vo get sases on for trisl in any cesrt in this
State within g puricd af & fev months, so that all oxlendars &t the
present tine, or alkost sll exlendsrs are Just about wp te dates
7 would like te see that system duplisated in any other court o any
other state in the United States for these reasonss iLecause the
systex has worked will, RBeesuse the rule-making pover whish hes b
] comnitted to the Suproas Court of Mm'w nas been exercised with
A ‘ faimesy and Sustioe snd expedition to all the people who come bef
ge the eurts of ew Jursay, Ambecsuse I think this resolution sis
255 md starts W iupale very vitally cha fundssentslly te break dovn
the systen of the thres brasches of governmment, the check snd balanes
systen, I urgs recpeqtfully and strengly thet Wiis rescluties be
disepproved, I den't thinmk it 1. designed so wuch for the bemsfit of
the eftissary as perhaps for politisslmpital in the sdninistratien
of justive in this Stete, ) o
BERATUR O'MARAT I would bo intervsted, Br, Dusoud, in the ye
 for your last remarks. 54 political metive kas embeved this | _
‘and when » xysten worke, that thore 43 B0 ressin fer whmging that &

R A 2 "L il 2 - MMM

Y K25V o
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se long s it 1s working well., How, it seeng %o mo all ¢ these
euthorition, o have cited the efficiency and expedition with which |
the Hewlsrssy courts have aoted mﬁ worked, cennot Le wronge As & uTor
of the kar I have tad & change w & litile epportuasty, at least — }
to observe the court systes functiening myself, 1 den't think that a| |
reeolution of thie kind wouls be propesed except for the purpese of
portiage weking polities) expital eut of the adninistratien of justise
1 this state, ;
BENATOR G'MARAs Your mm:&s uight mo% have been W by mq | ‘5
fact that you are a candidate agsinst the ran who sponsobed e 1
resolution? |
| i, DINONT) That esuld bo, [
SERATOR DYMARAs Ny I ask m oane HOre qmt%imx? if
| ME, CUMOKT: Go right aheed, ‘
" SERATOR OVHARA; 1 undergleod you au the satsst of your resarks |  |f
to extol the system of checks and baiances as sxesplified by the |
Sovermsont of the Unitsd States ~ the three brunches of the goveramnt - ?
is that raghtt o | l‘ |
| KA, DUNONTS shat h ﬁ@t. | ;;;
JERATOR OVHARAs You realise, of couross, tmt» the rule-making pover §
ctﬁmmmzmmumgmwmmanfmmmwm |
HRe DRAOHT Toey 1 mlt.w thale
| BEATON OVEARA; Se that She Kysten of ehwoks and balenses in
Mﬁmmshymhgymm work Just gs well if the
PUWer of tbe cowt was mbjoct S0 aetion of the Leglelature?
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He, DUHOET: Y do not agres wits thut,

SSBATIR G'MAuAL show me the difference. o

KRy WEORTY In tie ‘i’:lm pluce the court system set up in this
State prior to the adoption of tle constitution of 1LY resclted in
weny delays, 88 we kuow, te litigents. T don't know of my om
Imouladge ue 2 mitier of ressarch Just how mugh the legislature had
do with the promulghting of té. rules of veurt prior to that time,
wy ovn cbmervation of how the court system hos worked sinee Septesber
155 A9kE, it sewns to me ibe Fulowmaking power 15 in the right place |
w.’i‘ don't sec any reason to give it to the legislsture, despite the
i foct that I have grest respect for thelr acticn when thay are infuﬁ
| and properly informed as o the spiniens of the people and &5 Lo the g
. choloss on vital iswes.
1 . seuavom onuiies Dess that thought come devm to this, that you
!
|

don't have a3 groat trust in the legislature of New Jersey as the
j Cengress eof the United Stetes?
. NR, MMONTy I would sey I have more trust iu the Leglslature
of e Jarsey then the Coogress ef the inited Stlaten,
SENATOR 0'MAKA+ Then I don't follow the legic of yewr mesoning =
AL you digdn't have trugt in tho United States =
o Hke DUNORTS I was talking about the court system in this Stetes.
BAMATOR DAVISy Mre Duspnt, O3 you point out & mingle sct of tq
| 2908 shat sdverscly atfosted the adututetrniion of Justise in thts | |

T

e oo i
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Hik, DURINT: ¥Eo, 1 cantt refer to may ssmwie wm mm%
can I refer to suy specifin imstanve since ﬁaytmx’lﬁthﬁm the
rales of the esurt 4maad m people,
| BENATCR DAVIS: You are featliar with the trumaler of csuses
sct, T sssume, | | |
K9, MMOBT: I tave hed a 1ittle wxperisses with it, mot &
RN . BENATOR DAVISs You reslise, I suppose, mz eve of the argument

sdvanced for the integrated systesm wea the evoldancs of zarssssent

to 1itisents o=
¥R, GDMONTY  Tesm.
Wﬁs&?@a DAVIEZS wm tv;r Mtn@ throun w‘h Z ous &wt afhu ﬁmir |

1 sult ohould preperly b browsht inte ansthers

?' | Hi, DUROBTI Thet LS wight.

"E‘E,‘: ; BiBiATOR DAVIST In ym epinion, did the amm tmmfer ot
?%j | esuses act maky thet possible?

L ME, DNMONTY I mm“ 14 414, T am not wure that it made it

1 mzqa.y poseibls, but I think :Lt is m m,m reseo: behind it,

| BERATON MTIS 06 thet the edtlclem of fudioisl mdmindstration
B Mngg w the new coustitution waa hrgwly M#M at tbs amm
Depurtment Futhor thin $he ‘Lex&nuﬁu, m't 14 |
 HB. DGMOT: Mo, I den't think so. i
| %ﬂumk Gh¥18: wbat way tnere that the Lesimkiw ﬁamrmt
: muwmmwmmmmmmmmmemmt
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in that respoei?

ER. DINMONTs I didn'l sey there was suy sriticisa of the
Legislaiive Departmente I gremt you thak the present seurt system
ﬁ.umtmvwm;uwsztmﬁ»ﬁamm
mmﬁm lmvﬁtﬁywwﬂmmwmuamﬂ
:mmrarmﬂwmmmammdmwmm
oo they don't have to be vamgumed with trying their cases in two
diffsrant courte,

SEATOR DAVIS) Do yeu subgeribe to tue pesition that the Atterney
denerpl made bere & fov mimites e3o that no matter Mt & mejerity
dmmgtmmwm@u,mw#mmmmmmm.
et we should set up ocurselves ax Judges to sy what is good for thum
amd not geod?

ER, BUNOMT) How cen you s whether & majority of the peeple of
Neow Jersey wani & ehange?

BEEAYOR DAVISs You snswer my Question, b

Kk, BUENONT: If a majority of the pespls in the Btale of Kew
Jersey waxted a charnge, snd 1 were somvineed af that, that weuld be
anotier natter, but I s not comvinced of that. |

SEMAYOR DAVISI e yeuy or 49 you not, subscribe to the position
of the Attorney General en ihat question?

Hit, DBBUNTs Wis position; ss I remesbar it; was not that you
mﬂmw&nﬁwmmhnﬁwmﬂmnm“
to what the poople want, 1 sgree with him that thet is & moct questipn,
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SEHATOT DAVIZS Ard that mo metber even if & majferily of the
“pegple of 1 State went an oppertunity to express Wm en
‘Ants question, you foel thst it 1s rot good for them and we
gl dany them that oprortunity te wote on Lte
¥R, OUFONTY  I7 the majerity of the peopls of the State
“want & decisien on any quissti:mx, esd the fuct that the Wﬂﬂ-’*ﬁ?
"t the Feorls went that io made kuown, theu T weuld éertelnly
that & majority of the pwgle nave somkthing to sey
ebout the guestion, |
T BYETOR DAVIS: That fs éld.
WS carrouMy fay ferther questlomst I will mew esdI
Vo an ioyle of Caaden,

LS A
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o JIPGE SILLIAY T. ROYLE:  Sentlesen, I ax not here to
Hmat s lot of satters that héve bean discussed. For smany years,
gh,smm decades saybe, elnce I was aduitted to the Har, the lew

’un of thies State struggled for a new Juiicial system and now we
hm one, The previous spesker refarred to the prelses of this
qm fron othor ststes, and I koow there is hurd}.y & laxyer in axy
of m states of the Ualen whe doean't hold up and sdwire the recent
gqatu that has been established {n the Stute of Sew qui,

Nox that struggle was xon by hard fighting. I remeaber

o ,H 88 8 menber of the Judlelal Cowncil eoming up to the Leglelature over

$he years, I resssbter a young friend of mine was a meuber of the
Amatm. e had & mnt&aa at ¢ he Cartaret Club, He was very
fggkumtu for ¢ur smendunents, ﬁm years sgo down e;r ny in
Mam,mqm;mzmnm It seans one of the
lnhﬂ of “the Whisﬁm leaned back to the ether fciuw and said,
'lm':. zquwamnmsbm. ind Barry says, -'em, ,
M, Fraak, general orders nwsber cos,” HNow this young man lster on
MI Mdugatthwuwthmm of the Lezislature sl to
., 'mmmm«m.w 1 sm referring new %o the many
ltﬂgglu in the Legislature over the years ia order to obtsin this

s?’:“‘"’ mlwgthstmantm We are back to that wgly ogre

of the recsll of Sutieial mu;m. Say what m’ please; we h«é

A H.W u all over here. There 1& & eritivien of the Chief Justice

| tggmm for eriting this epinien. I can't see bow som eof the
3 . o

LR
! .

ARG B L
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: meli €88 square thenselves as to vhather the Chief Justice 1s the man
:m.n._,, T | of integrity the ®ay they descride hin. fThey refer to his epiniea
,.,.,, © ] 4 the Genstsitutional Convention, bub sverybedy ksows that when
70| ne nisberry opfnioawas writtes, 1t was written by & Justics ander
e wath and writing; s0 to apesk, cad spparently this gathering
b tndicates 1, fer bistery. I dem't say that the eriginal epinten
GRE - | vas o curbstone optnisa. Bet sen the epinien of the Chlef Justice
Hu L . oas - written, he wrote under his osth as 8 Justics of the Suprems Court.
Rea That wes his view of the lav, He 60 declared 1t and he was not alone
fn:thet opinien. He was supporied by & majority of the Justices
¥l wET o0 Hew ewer the years; I have been trying in every way to
| vespeet constituted emthority. The epinion of the Chis! Justice, .
from wy traiming over the years, 15 entitlad to the weight thst
16 is civen; vapecially shen it was supperted by & wajority of
SR | et eowrt. A4, Shersfors, xhother you quibble about the distinction _
\ | ers elearly cutlined in thet opinioa sad supported Ly & majority of «
| | W ccurt. The else had the right to interpret the constiiutiont
| TeAtme; ves 4 the Lestslsture? Of ecurse met. It was the court.
, 1 &l vhan the court spoke, that was the end of 1t cad that was theilaw,
a Toe sad part of sll of this to ws, gentlazen, 1s that we
B0l ave resurrecting that opre of the recall of judicial decisious.
g grest fanous whi4 aod Dunorist Dowling said, *The court hed
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e | 88,
Ry

LT

~dame s b

S seleetion returna.®

g Row it you sre golng to subzit te the people ﬁmt some few

"'i‘":' “,' -
b S

taonoeive to be an errcnesus legal opimion, what sert ef order sre

: qyeu eoing to have 18 our land, Sey hat you please; you are down

‘ €0 42wt ugly spectre of recsll of Jurlcisl focistons by the peeple.
Now, so far a3 the membership of ths Swyrese Court is
07| eeweraed, T tiink v eenld possibly have as geod & court, but I
06 | asars tnink we couls bave & botter court than the mea that now
i | constitute thay court from every psliticsd fa th with their varieus
wsperiences ~ all wen of honer ant integrity. I am glsd anyhow to

o
%
p—

W™

¥iaid up Rere and sey that ¥ sm for that eeurt. T em willing to
Say vhat they eay iz the 1aw, is the lav, and {t is not beosuss I
S8y 26 But beesuse 511 of you Who are mesbers of the Bar have learned 13.
o | L (YR Y thought that sfter we hed this judieial system, it would
" be the end of 18, T d1dntt think that ve would ralse & tug-a-boo of
| Ohe great pewer thet tiis eeart would have and that {t wosld wnjustly
©dirdioe 16, T dontt belleve 1t. T Teel that after all ouwr MMOJ
| ta'Seying to get & good court md trying to keep it in shape, that when
| e ¥mgel Gatriel Mlowhis trewpet, thers w1l be sose fallowe saying,

" “gatte throw the coart outy let's teke awsy their power.® I sm

1 igsiney the vessdution.

YHE PHATMEAN: W, John TMitem will be our next apesker.
o Mo JOHN WILTONS ¥r, Chairasn sad weabers of the.Comeitiee:

BB weut to support the pesttion taken by the Attormey Gemersl. 1 em

LB
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sgainst the sdoption of this reselutisn. And if I may satieipate
being {mpaled upom Senster Davis's spear, T perhaps should in

the beginning snswer & question vaich L sx sure he fe waiting te
adk me « whather o sot §f T dlieved & majority of the people wanted
to smend the cemetitution, T would vote feor or amainat 4t. I would

ooy to him that £f I didn’t belisve in the merit of the preposition,
7 would vote sgainst 1t, And T think perhaps histery would support
as that wsually the sajority of the people sare wromg.

I think {t uwnfortunste that there hes been drawa inmto
this mattor the lotter of & gentleman who was st one time & political |
Ivsder cnd later becane & Justice of the Susrews Cowrt, end simtlerly
€ sixtenent made Yy Judge Jscode. If we are 10 deeide this question
whon wueh ® basis, we sre going to %e dram inte & mersss - we will
fiad quicksand srishing under cur feet.

TN RN
5

1 recell in the dayw of the 1947 convention when ¢ empers
rose & little hit end I clushed with ny yood friand Mr. doMurvey on
B {4 was that & certain elaes of peonls were sble to interpret

q | Pudite opinion no easily «nd sé surely, I don't think suywne hav &
"4 gkt to say what reasom 168 the peopls of tais State te vote for

: 1 e  spproval of the constitviton, me more than Semstor OtMars woald
%a'Atle to say that 1t was the frown of the lesder in his comly

BN Whit Yod to hisdefest for the neminstion or his refusal te vete for

wmmﬁuﬁm. vho kuows? ; o
i, T Senster Veyner pointed eut in the sanlysts ammw
L
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thc Seerstary of State that nething was sald to imdicate that the power
- : u make rales governing the procedure was to raside in the ecourts.
; x nncm him thet pothing coutsined in the analysis points sut the
B mtrm, that 4t was to be left with the Legislsture.
Mow it may be ihat I didn't give to the statemsnt wade
ty Judge Jecobs the iwportsnce it ahould have bad, perhaps becsuse
i | 1 wes agatnst the thing 1n primciple. I vauted nenght to de with
; m Judicial asendwent, snd I began to think maybe I was right, be-
mmafmmmmumphm The majority of the Con-
M »" vention thought there should be the radical ehange in the court
J | system that has been ¢iven to us. FPerbaps I was toe busy shasing
w*? m ew Brusswek trying o cerrel sose votes for wy pesition

éohmhau-d the letter M- I don't remember it im faet, and had
;mﬂitrﬂd. Ivdmtthtﬂ\vm&mmqu
me that now is claiwed for it.

Be that as it may, &8 Xr. Stryker has pointed oul te you,.
nmmmumaxyormnarmmnmwumauu
tmc!rnuhtehnmwwm that statutery construction
u.mmum-fmamarmmm Fxtrancons mat-
hu m never taken into comsideration. Are we now going in deterw
| duu whether a propesed saendment to the comstitution shall be

1 mutmumpqm to depend wpoms () the Governor thinks 4%
:._‘ m _Soneeded that the Legislature should have the power to meke rales
| -‘_ﬂmtmmmtm\m m. or (b) that the Chief Justioe

oy

s
-3y
o
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tm;f thought that the power resided there; er perhaps there was
W‘“‘ abgat 4t ant the offending 1mngusge ahould be deloted frem
the constitution? Are we going to decide & metier of this kind upen
{het wort of & basis? T think met. I thimk surely somsiderstion
. d'thu question should be confined to whethar or net on the face

| of the resalution there 15 preposet & ehange vhich is nesded
um a mischtef. It wwm: a resedy. ¥hst mu there,
ds \he Attarsey Gonersd seid, 1o support exyone tu the clain that

the power wiieh the cowrt deeided was given to £t has been sdused?

. Youre i nons, of ecurse. -

5% f we weong other things thinking sbost & treim, Wut I em
Gounselling daliberstion. This 15 & deliberative body, not deliberste.
It sheuld not be rushed fnto taking sction on & matter of this kind.
B Senster Furley 1o ks disccssion with the Attorney denersl,
of course, was talkisg stost deflicioncies in sduinistratics. this

18 5 comntitution that we sre talking of amsading., Let me point

ot to you what Metory tells :r:m 1s & safe guide. The constitution
that was supplanted by the astien of Senster Farley and Senstor D'¥ara,
- who'suvated out the days of August 4m that gysnssium ia Hew Brunseiek,
‘d Wt mmacted in 18hk. For thirty years that resained the orgsnic lav
of Lhis Stsbe witheut ehangs. It wis not untdl 1873 that & eossdission
i ] Sppelnted by the Governor sade & report sugresting & nusber of chsnges,
4. Bots of whieh ware Subaitied 10 She people and vere adepted by the

[ A

#, they having voted faverally wpoh them. Others which the
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¢ | in passing, T may sey one of the hanges which aight give the dis-
=ik ;| ﬁg«»uw!_ and reversnt w&.aonﬂ s wno of & sudle wes & §§35»3
£ , | ,zﬁa there be & ugﬁs »n 23 aﬁaﬁpﬁﬂﬂ u??aﬁeu»g zﬂ_

: ..813 au the Eﬁ%ﬁ«? Q,on w..»g #. wenbers of E._ g-..
LA | p%a.. 2@3 think n&w sﬁav of that 8 subatt it :_ the %. L
| .e. .!a 1 jots "t thes, ﬁ:# e ..3&&« no ccosston tor e

b it . .ﬁ
- ,P&g.» .

: comuigsion recommended vere 204 pSY submitted to the people. »i.
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THE CHALRNAN) Nr. Samel Xanfman we

S jR. SANE, EAUVNAN: ¥r. Chairmsn, I swbseribe to the
$iewe of Mr. Stryker and Senstor Wilton: I too was eme of thess
s epposed the changs in the Judiefal system snd testified at the
¢eavention, wiich was then presided over by Mr. Jacobs. Hgi
_ giblie recantation at & sysposius of ‘the ¥ssex neﬁ.@ Far Assosiation
*,,;, shit Twas niked to .i-w o the rules. The %«n.ﬁ- vxﬂﬂ&
%0 | G¥er ty Jedge Preund ant I made the ststement then, sad I repest it
gov, st T wodldn't go Teck to the ld mystem if 14 were handed to
.._.,,,ﬂ., | dé @ts stiver platter besause Wen T studied the fnpact of the

E #iles wpon the ndnimtstration of Justice in this Stets, I came to
€ csanluston that wien the Mistery of fudicial refors is written
. foi he State of Nex Jersay, 1t 1n that series of rules vhich have
S | Veenw erfictant md Wiieh have spesded up the adniaistration of

Viewirig an Archived Copy from the New Jersey State Library o e e e

T Y agres with ¥r. Stryker g«ﬂf@éig is expart
, £ the Jeficicl process saf that the Legislature n_-cﬂ:ﬂa in the

e * Sibldxutive process, snd that the rele-mkisg pover with respect

u tgggﬁﬂsﬁ.%ﬂg-&&ﬁt&:nﬁ

. .,..,w.._‘y . W0 Ngendies. And Tagres with Mr. Strykerthst the wrds ..g&u...» |
ﬁ ?c?gvgaga&ﬁi«ulg ﬁwuotcﬂ.»f
~§§a§ ?tﬁgfnganoﬁienoﬁ;ﬁ
“ Mol we resiise thst cur power of expressioa wes et se elear.
% 45 not wnususl. If you take the wrds "dus process® ia owr

oY 5.5 ‘.
You are




Viewing an Archived Copy from the New Jersey State Library

You are

Federal comstitution, shich hreebeen en the books ever a hundred
and fifty years, snd there hsve Deen over & thousmd ceses deeling
with due ugr of law, you will find that the Suprewe Court of
the United Etates has never bestt atle @ deline as yet shat due
process of law is. All they cam say is: this case thet you brimg
today viclates due process and that case that we are declding tomer-
row is due process. But the defiaitien to go in the dooks as t. .

| what due procsss 1s, they have mever been sble to define frew fhat

dsy to this. |

. #=ilerly shen our court had Isﬁ.._ it the words “eubject
to Lev* desling with procedure, all they could do was to define it ia
the Light of shat they had before it, and they defined "subjeet to
daw® as dexling solely with substantive low and not with procedural
Aaw, I wish Samstor O'¥ars were bere right now becsvse I weald like
to peint cut to him that there has been a bogdown in the Federal
procedure under the Fodersl rules snd J thisk that is dus te the Sot
that ihe Swprese Court of the United States 1s not vested With the

£ull power to make the rules for sll the courts of the United States
. | 4n the Federsl sphere. They are bound and prescrived by the Con-

gress.  ind a tromendons sublie opinica is arising now in many

| atatriots vecsuse the sdainistration of justice in the Federsl courts
| B8 bogred dowa. Dectsions fnstesd of being on substance have milti-
' plied 1ike rabbits in the procedural field whers they cughtn't te be
. 8% 811, amd velumes ars coning eut every dsy o that you can't keep
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track es to vhat ibe decisions are with respeet to the Federzl rules,
Te don't have thet problew here todsy. Once a rule is
weak or inefficient, it only tskes seven msn s very short puriod ef
Lins = and they have deme it slresdy - they have desonstrated to the
par and to the public that they will amend snd meke these rulss n‘mivt

_ ; ss guickly as possible. I think that is the supreme test of the e ffica

B oD of thess rules. 4s sgainst that, and 1t is proper, the legislative
il mnmmhmmtmlr. nuugmimmnm;nm
to the Semate; it goes to eoumittee; it goes to the Covernor. There
miy be pedlic hearings sud 1t may be years before the b1l is passed.
The histery of the Feder:l rales slone demonstrates how long 1t

takes to put those Tedersl rules 1nto practice. Having taught law
for miny years, I sa mot uzmindful of the faot that {n the past
there have been statutes passed which 4ealt with just one spesific
procedural problem -~ one cave - i the State of Wew Jersey that
was of intersst to somebody snd a statute wes passed to cover that
ome case. That can't heppen with the Supreme Court becsuse the
Suproue Court {sn't interssted in sny one case; it len't interested
in the plaintiff or the defendsnt or counsel. ALl that it is mumu*a
fn in thet the case shll be decided in conscienee, under the cansti-
tetion, under the Lackground of our cases and under our unwritten
¢omnon lav, md I as oppesed Lo the resolutien for that vcrﬁr reasoa.

LIy

Y TR CHATRMAN: Mr. Arehibald Creiger —
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& &»Q elasor or contest ne te vhere tHa power ehould rwie!e.

lfﬁ_._ ARCHIBALD KHEIOER: Wr. Chairsen, 1 aa from Paterson,
New Jorsey. I am &n attorney from Faterson. I speek here for sy-
salf and & few of my associstes: Ur. rvans, former Spesker of the
Housnsg Hre Duffy of patami; ard ¥r. Qeorge Fo ¥lller of Psterson.

Gentlezen, it seesms to be a diffieult task at thls tiee
for me te try to 8dd snything new to what hes alresdy been so wndere
fully #nd completely covered by all of the ;:n‘s*i.er spaciters.. But I
sever shirk sn eb:ugatim’m I bave sn assignment and 1ike the z0od
soldier I &m golng to go through with it and do the best that I m’ by
wxy of sapplement to what has already bem stated.

It seems to me im listening te everythismg that has been
.precented te this comaittes touy, t.hat the fundamentsl question

ﬁ ‘before this coxal ‘tee of the mguxwm wmca is sitting to hesr

. argunent of faet and m: mremuon with resapect to this pronesed

1 . resclution, is whether ar not om its broadest basis there is 2 xide

. publie demend for swimiseion of this question to correct an existing

* i, evil of grest pwblie importance, which hus manifested itself and

eriez out for relief. There are subaidtiary guestions, as J ses it,

v o Woleh flow from that primsry mﬂ%fﬁ that I have Just stated, he-

csnse ranaing through this “iscussion of the resolution has heen

1 cen

MW ¥ell wunderstend t»hat the Lepislature L¢ muious to possess this

W, 8 power which it !'mw!.y poosessed under the 184} constitution
-lvuchm to have been taken away frem it by our preseat 15h7




.“.
" "il,

a f
L‘J

iy
i

“ ;ex"'sl“‘_", o,

You are Viewing an Archived Copy from the New Jersey State Library

e

)
i
ﬁ
?
)

constitotion. 1 ean see the legislstive Rose for & reservation of
that power ar ~ertiaipsting 4im 4t by the vords ®subjeet to law,*
uiich, seeording Lo sone ¢l ths speakers, is int-gled Lte show evidence
that the pover instead of having been intended to be exclusive with
tha yprese Sourt was (o we shared or participuted ina by the levis-
latura Jwmk it ne;m 1o a» that the question, having been sebmitied,
wnether 14 wae ileots ar whether it was not dicta, we sl) must
reaogrize it L5 the law and bow to it and sorept the raling thet our
?&u;}wérm Court, the highest court in Kew Jorsey, has psssed uwpon by

& mejority vote. It bas concluded that in ite opinien and frowm

{ts interpretation of all relevant data zabsitted to the Corvention
and ubich case inte axistesnce, im eparation, under the constituvtion,
that the réver wes veated creinsively YWy the peonls in the Serrene

Court. UHox we can uarrsl all we wvant like we 4o {n law sehool and
i ¥e can engaye in very wonderiul shilosorhical disenssions #in{1mrtts -

| - how many angels can dence on the head of & pin - and things of that

sort, Lut the fact is that the Suvprese Court has dectded the cwestion
that the power resides in itself.
.  BENATON DAVIss Fxewse ms, ir. Sreiger. Uocan't the very
Sxistence of the resclation presuppose ail thet?
... ¥Re &W3I0B7: I Ahimk it does, but the question hefore the
“uh Comaittee today, zs I underetand it, 1s thother or not there
Public need or whether there is punlic demsnd for submission of

wﬁw asendivent Lo the people.

" [P
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SFN:TOR DATIZ: 1 think that is v at we are interssted in.

¥i. SREIGER: Exactly. I have stated in ay Sudgeent,
Senator Navis md_,w. Chairesn, that that is the primsry question.
All other qautiaﬁ are merely mm% that flow froe er are sub-
aidiary to that primary question we Il. there & publie émﬁdz
Now 18 there today in existonce or has thers, ay Yenstor Wilton said,
teen presented to your cosvittee any evidence h indicate that there
{s a denand for submised on of t:is gusstion to the Mﬂ I bave
beard none. Has there been any evidence WM to this counittes
to show that there ought to be nveamo in the power from where it
resides today? On the contrary, I think it i» cmaﬂc@ by everybody
that the competence of the court which has possession of the power

todsy is beyond question. Te ¢culd talk fer hours about the
coapatence of the present rule-msking power. I haﬂm tpho a delow
gate ~ and hsve been for three years - te the Mudicial mtm“
It {s sade up in the bLrosdest possidle wey of & emmmtieﬁ of
every possitle line ef thaa;hfs, lay and legel, judicial snd other-
v%u, legislative and shat not. There ien't an srea that s not
explored st that Judieial Confersmce. Cospare that with the legislative
Wu' of investigstion. Th# Legislatore is cslready bdburdened dowm

Wb meny fields of resl satters of public faterest and not the
mtter of day to day operation of rules. |

o  Asa mur of pure publie 1mrm., Mlm I have in
‘WMMtdw & decision of the mm MM&IW abl.ch

; R T T
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piek up instesd af having to walt for 4t wntil I received 1t in uy
office tmm, in whieh for the first time it construed a col-
lection of seven rules of court skich cams wp in coanection with
the disnosition of tals sppeal ~ a very lsportamt guestiom,

¥ox those seven rules zll were ergued in different aspects by teth
sides. ! took the same rules snd I zrgued thst they applied in ome
respect. Yy advarsary iook the same seven rules and he argwed thea
ia his espeet. Te both couldn't be right. Sut vhat I polat eut
18 this: ~ho elae but @ bvody like & surrese court, which has net

saly the pewer to initiste, tut the power to interpret and the pover
finally te sjudicate ite own rules, could take these seven rules

snd thorougnly unferstend thes and evidence the fast thet they ere
part of an integrated system] That $s vhere the -miei, 18 my
Judgment, have dlsplsyed their grestest magnitude and thelr grestest
fieportence that it 10 on integrated system. I recall very well

Years before under the old eysteam shen the Legislsture had the prisary
pwer of rule-making, shen every Konday when the lLegislature was in
Session, the hopper would be filled by hi.ilu by vm Asseublyuen
':_ym; lsxyers - who happaned 1o lose s case and in vhose Judgment

it vas brought avout becsuse of a deficiency in scae rule of procedure.
éﬂunduhb the hopper tmalgl receive some b1ll intonded %o cure that
ﬂiu. Tou certaialy heve wore wark to do, nnd you eertainly, I an
ire, have greater 1ssuss ¢lemaring for solutien end for mbainim or

iy ENY TORROE o

e
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pensons that I have ex:ressed on behall of my sssocistes, that this

pestlation should net be adented.

YHY CHATRTAM: Wy, Orlende N. Tey -

I ofe YY) Hre Chalrmen and gentlesmen: I shall

o e ORLANT
m to be very brief. I realize the hour is lste, end frankly, 1
M't t.hj.uk I can add mth&ng pew in sutstance to wbn hus been sald,
} ehall li.ﬁpl}' tiy to wmrim, as briefly as i know how, those
?gm. widch have secsed Lo grow w}z of this subject, and are

; sriant to ua, ' - ;

#uch hes YLeean nid about m 1wtm¢s of cmm and

T

bulm, aned yrwl}' uc.

ks we au know that stenss lromw the
duin of the publie to pmtact itulf a@uiaat governsent. That
philoscply is se old as the hills and the method by whioh it is done
ih cqum ald. It is sexlodied in &rtulﬁ 1%, 1 believe, ef ouwr
ewunutaum, the mganuan of powers artiels, wiica says thn pmra
pr governsent shal 1 be <ivided ameag the thres branches, nssely,
executive, legisleiive and judicial, and that 62 perscn beloaging
tt,o axw bronch mau cxearcise my of ﬁag wsﬁ ;:zmperly r:@me
8 any other tranch.

I tell you nothing mt yeou wn't kncw, bat plaaae atap

D .
,gnﬂ think of it f:m- & sousnt. By the philesoply ef that sriicle, the
Retple intended that the courts should have no pover to invade the

Atgislative braneh or the exscutive bransh; and, of course, the exesutive
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hrmh ‘shoald not have ey power to ianvade any of the others. Doosm't !
it follow - fen't 1t ohvivas that the Legislature - I &m sposking
to you o jJeatively =« het no busimess Lavading the xm:m branch]
fapposs this court had showan some signs of a desiza to wewrp 1its
poser, to sxareise its power {sproperly and to the éiudvmtm of
the posple. Ts there ary ressom for sssuxing that, therefore, the
legislative pover showld be wet wp as & check or balenes agaimst the
sxereise of the judfelsl power> Doss not the public need protection
against the legialstive branch quite as wneh ns agained the Judieial
brantht T remind you sgain T s talking cdjestively. iy %o we
ssrune that 1f perchante at some feture date the conrt eversteps
1ts um, the legisiative bransh w1l be the chaxpion of the
peesle and to 1it, therefore, sheuld go the power of overriding that
courtl For override you can, 1! the proposed ssenduent is to
adopted. Let's not fosl curselves. The branch of government which
has the mrieiagw 18 the branch vhick has the powver to make
the rules of the court. |
I would 1ike to go back for & soaent, if I my, te that
article ITIX. 1% 45 rather elemenmtal to say that the purpose basieally
of the constitution $s to fuposs respomsibility. Peser comes second,
or it shoulds respensibility comen Tirst. Thet {3 the respousidility
of the Judieial depariment that ws fnpesed en it by the esnatitution?
woll, w11l snyene dedbt it is the respensivility to alsinister Mmr
That Lo rether general, 4on't 147 ¥hat dees that mean? It is Sust
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as simle as {he etasienent L3 general. Jt wesns you adaminiztier
Justice cthrough prectice and proosdure in courts. Iin that asnner
we waiait our controversier to the couris for declsiocn. se have
oractice and procedure by ¥hich »e reline and define ihs issues and
nave thea triedwnd a decision resdered sith certein appalicte rights.
That is all there 12, sentlamen, to the sdsinistratioa of Justice,
®hat I an seying Lo jw ie that the responsibility for the sdminis~
traotion of justice i¢ pleced sm the judiclel brsach. To whom then
stould the power be given Lo ¢arry out that reacousibdlity! “bat
sre these ruies of practice and procedure in the ¢ wris? Giwply the
roles by whdoh they perfors thely len¢tion of earrying out the
adxinistrstion of jurtice, They should be desigoed Lo promote the
gresiest mwlm the greatest ef “"icienty s the greatost
seouracy, and, of conrste, slwkys be sutject Lo substantive law.
They csn't take the rights of the infant to one-third of the proceeds
of the sule, $1£ you will,:enntaor, an! by sose rales of prsctice snd
nmadnri change those substentive rights. Thoy ean say whether
he is going to have & guardian sappointed within 30 days or LS days or
vhether to send semething by registersd mail or Ly sttorney. Zut I as |
off the track. %The fudicisl branch has {mposed upsn £t the reeponsi-
5411ty to sdsinister jJustice. I ask you, Lo whom aball the power of
néniuuisrmg Jantice Yo delegated s how clae could you adzinister 1Y
axcept by rules of proetice and grocedure in the couris?

. Felly A you agree that the court having the respousibvility
shonld have the power, then in the phrasedlegy of our sonstitution if
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that ts where the power prezerly belengs, it must not be exercised
ty the lagisl:tive or the execuiive branches. The conatitution sxys sop

The people need protection against the leglalaturs &s
sell ss againat the conris,ss well x2 against the Soverners thy net
#ive this supervisory poser to the Tevernar? *e can't ssy who is
wost responsive to the people. ¥Fe don't know. That is pretiy
phraseolegy, but we don't know, and I mesn that literally. le don't
know, L judge in cur tep court iz chosea for his sxperience, for
his rermtstion. He pasves thmah & sieve, He has besn sauljected
to public gsze for many yeurs. He must meet the epproval of the
Governor. He must meet the approval of the Seazte. Aind his appoint-
ment, ususlly far 1ife, means that he has no other incentive or
ehjective, pentlemea, than to do the best Job he knows how en that
bench, You say he is not respoasive to the publiic need. I think
what our court has done by the present rules is ihe best evidence
it is responsive to the publlc needs.

The layuwen vho are aost vociferous in their preise say,
"oa, no, thsy say de 2ouething. If eosurse, they are nige boys end
they have 4dome a swell Job 50 far 2nd sll the other ststes and furis-
dietions 2re proud of »hat How Jersey has sceouplished, and they
gdve us great trivutes and everytiing, but xe are afraid that wayle
sooe day sut of cpororimatlely 300 wen who constitnte the Judieinl
Conferante, mayte some dgy they won't »e trusted any .mn.' Then
who vill bei — the 81 mesbers of the Legislaiwrel FWell, who sre
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these zen o8 the Judieisl Conference, basides every judge of svery
gourt in the Qtsta, sx¢ept the lecal sagistrates. ~- There are 21
of then. = Thare i¢ the Atternay Gemeral and every proseculer in
the sw of Hew Jersey, There sre the majority and mimority lesders
of the isnste, and the President of the Zesate; slso the Speaker
of the Houss and the ssfority sad minority leaders of the House.
xieh Mbamuuwmuwlm\uﬁu that county bas
mmmﬁvn in the Assesdbly. There are the Presidents of every
county bar sssocistion; the officers and trustess of the State Bar
Associstion. Can you think of saybedy who has snything to do with
practice and procefure in the courts who 1s nat represented in that
group? There sre representatives of the legfslative brsnch, and
propsvly so, mnd, of course, the itterney 7oneral is there with ose
eye out fer the exeentive deapartaent.

oy m@lm T said I would try to seke this short.
t u . adb}ect which one csa wax very snthusisetic shbout. I will

simply pass sver the other uiuﬁe that hive Leen nade nany timas,
Mly. it len't our hmti.en te sit a8 ua zppellate court in review
of m Suprewe ﬁmﬁ that court is dofug ite Job. The Couneil
heard beth sides of this question. It heard it in a cunstitutions}
vy, in on m&m«« &y, mmm to sstablished methods of
procedure. It had presented to it the argumssts in favoer of the
meaning, subject to legislative contrel, snd the srpuments oppesed
1o that seaning, chﬁﬂ our eourt 45 a listle intelleetunlly
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dishonest seena (o be slightly out of place in & hearing ef

tais zeat. -Just a2 4t would bc sut of place .xar our court to say

the m:ltl.atm is iahluetulh dishonest. The eeurt hes its

smﬂr = fts Job to de, ﬂu decisions to weks. If we think e for-
mzwmmemmmmmmnmmnt
m«:nwa mwxlm mmurm«uhntm«mm said -
ﬁu& th‘ th of M&N th# Jtﬂuiﬁ. hrmh, ﬂlh!ll has m
’mpmimutr uf MMOMM Mm, weite the Niw by which it
wm m vat ita mmiwm. is bad, M why u it bed?

I m m af ouly m reasym, a&m» the cmﬂ. is
saamwwmuﬁad to am Mﬁmmtuv.gmﬁm
for uot Mtug then ﬁo 1t ~= or this Judieisl Conferensce of abat
300 paoalla hn't ﬁm L mll!‘&aet or im not to be trusted 4o
43 s9. I %wn WQM@%MMM&L@M i1 e oourt ad
mwnn *“mtmm thmwhommum:ﬂum
wmmm::mum,  Aontt wanty to atend wp and say so. I
dontt ulmt to w that »f the 81 wembers of the Leglslsture. I
e!un'e knu ul» thcu mu will be five, ten or mw yours lrom
nows 1 dontt vmvu sy they w1l be cRy more trustworthy ar
wmmgmummwum. _ o

Potnt ens, 1 thisk mmmmnm sottled tie
lex. Potat two, I thiuk if we are going te adhers %o our seustitubicn,
~we are golng te ;ut the pover to sdmistsetsr Justice whers the respeasi-
Slity 45 and thet 15 i the Sudiofal brseh,
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I would like to add, while I doa't spesk ror Ualon County,
44 12 2 fret that the Union County Bar met and there were well over
s hundred votes - 4t im: proctically unanimeus - in epposition to
axy suoh resolution ss this.

SRERENY DAYIS: Yr, Day, 4o you comosde that from & point
of view of wmarit in izerican eMitnttam history, st lexst, that
the regulstion of the practice of piuﬁim within the e¢ourt has ale
ways been 8 legislative funeticn wutil the decision in the ¥inberry
Cane?

#5, BPPYs  In New Jersey that is so snd I lusgine slsmevhore.

SBNATOR DAVIS: Tasm't 4t true in the Federal Judicisl iot
of 17897

Wi DY I think it was.

SENATOR MAVIS: Then what is the objeetion in somtimming
‘the norual snd wsusl cheex and balsnes by the logislative department
on the fudicisl in that respeet? I Lt Yecavse of sowr mistrust of
the Leglelatare?

HR. D®Tt ¥e, I wonlfa't say that., I weuld suy that the
bent snawor that I am cepable of glving 4is this: Compare the m&rﬁ.n&o
that we hed wnfer the presemt,ant you tell me shether you thisk the
14 practices were as efficient and sconnaieal and as much in the

public istersst. If they were, let's pe back te the cld system,
There is nothing wrong sbowt changing the system. Jnst Detause we
Eave o new one doesn't meen there (s anrthiug inherently wreag in
the old oue,
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SERATOR DAVIS: Non't you concede the greatest difference
has tsken place withim the field of edministration of the courts, to
which this resolation is not directed?

. I¥Nr I doa't telleve I understand that qaestien.

BEMSTOF PAPIS: Toem't you fmel that the improvemsst that
you heve noticed ia the court sysism has becn very largely due to
the fact that the administreiive powers af the vresme Court have Leea
strengthened by the new censtitutien?

W, M1 I wowldn't put maphesis om thet. It has been
vory importent and very helpful, bat your wutal discavery, yeur
opportunity to ‘}.mm all sbout the faets of ym sdversery's ease -
your pre-irsil comfersnces - {his tusiness of getting away from sll
of this mwmmm and eming to court mﬂutmmm

the other fellow isgeing to say, has mede pmum sore volmry
settiements than you have agy idea of. Nen't %hink 1 go ruoming to
ecart when after pre-irisl Jiscovery 1 know 1l the masknesses of
wy case snd the strength of sy Mvmarr'u‘.

SENATOR DAVIS: The semtisent of the Bar in South Jersey
is that pre-trisl conferences have been &n utter failure.

e DEY: Our experisnce has \mn the roverss.

SENATOR DAVISs That 4is not the peint,

WE. PEYs It i the preetrial discovery that I am eaphesising
4f you will pardon oy interrvptiog you. It is the W&MWM
which e the basis that g:hrin the pre-trisl Wm M epps ‘

-2
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to narvow Lssuss. o _

BEMATOR F4VISs I will agree with you om that. I think we
sre getiing afield from ihe lssue. The tewve, ss I understamd &% S0
be framed, is that the delegates e at lssst s svbstantial menber of
delegaten at the Couventisn thought they were presenting one mﬂﬁ#
to the pablic. YNow it turns out 48 & resuld of this desisien to e
saother. The apouser of ihe reselutien feels 1t s a goed ides e
sutmit the issue to the pecple. Now xhai Larm san ocae of that?

| BB, BEYy %ell, I thiuk the Narc that eas come of 4% is

thisy Let's seo how I can ‘ast snsver you. I I have.& good ﬁM
iodey and I nad 8 poor sme yesterday, ysu 24y, what harm will it de
if you go teck to the pesnle she have mmde 1% pessible for you to
heve thie good situation snd ask thes if they sre sure they want
you 10 have it or not? Yhere is this poteatisl hars in itj they
=y po off the Boam and give me what we had Befors and thea there
15 & tremendeus amount of harm.

SUNATOR DAVIS: 1% is thelr constitution.

_, M. PEY1 Yen sad w0« I an not trying to spar with yeu,
Theoretically 1t is the cenatitution of she peorle. There are very
few pesple whe ean possikly interpret a coastitution snd know what
they sre vosing for. Yeu know that, Senstor. Fe here todsy are
struggling xith the difference Latween substantive lew and cdjestive

law. Do you thimk ihe pecple koow sbout that? Do you think whem you |
talk te the pepulous that walk up and down the street, Vaay Jnow the

v,
o T T gy e
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implications of this prcpu:l, thet the court shall have the pover
to sake rules snd procedure for ths courte? They suy, what is
that? Or 4f you ask them if the legislature shall have 1it; they
t&r.‘mt sre these things shout myway? 1 thiak we kid ouraslvea
when we pretend on matters of this sort that the psople know what
metmm !‘hvdm'ta If you go towlmmd show then
somethiag which is uany ixm&ntum dishonest, they will know
ite I ﬁe neot mum that the public are competent by their votes
to w w we should regulate the prmm and prMm in ear
mma - whatter the Legislature is better constituted then the

ceﬂm sre - whether the Mnnhm ms haastring the courts by make

ing n:lu mm to ihe hzuu'mn seen dutrlbh.
THE mmm Any Mm qmt&m?
SENATOR SUMMFRILL: You have ;mw the Judieisl rm«emjr
Don't you thisk the Judtcial Cmtm would be in better shape i€
the lagislature could pass & law uﬂu it psrament imtud of, as
it is m, being called at the discretion of the Chief mu«z
MR, DEY: At tnu paint, Senator, I an not sure. Al)
Mthimmuttanotop&nlumdvmnim. atem&. is
ne better than anyone slse's. I think I sene what you have ia
mind, Perchance this stse cosrt which has this same rule-saking
pover might amend the rules and got rid of the Judisiel Coaference.
Is that 441
 SENATOR SUMMERILL: Suppese the Chief Jesties should
te eall s Judicial Confersuae sud disregard 4t in the future,
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MR, 7LY: Ye are going te assume the 300 mesbers arentt
big enough to control the Chief Justice snd if he is that big, T am
for him, 100 perecent.

SYHAYOR SUIMIYRILL:  He wight be hard to comtrol.

- ¥R, DEY: If e funetions, ax he has bteen, snd if he i
vites the Ber to sutmit its recommendations ss ba doss) snd if he is
respoasiblie Tor all these things, we want more of 8. But ¥ think
nany others have eontributed mamy good fdeas. You couldn't have &
wider goographical repressntation smeng the people of this State
oo far as pravtice and prosedure in ithe courts are eovncerned than
you have in that conferense. I den't know whether you will aslways
need a8 large & conferense 48 that afier these rulss huve sventually
become sstiled and tried sud tested. Fhether there will then be the
ssaw need, I don't know, If in your copiniem, there will be, I veunld
be {n favor of & statute making that tedy & permasneut body. I thiak
1t 45 &n exsellent check 6 balnnos sgainst suy ome or two mem on that
Supreme Coert geoing hayrive.

SEMATOR SYMMERILL: MHow large & segaent 46 you think
know sbout 1t?

W, DAYs I den't know the amswer to that, I doatt kaow
if there 1is one person sho knows anything sbout this swbjecs, or muny.

THE CHAIRNAN: Any fwrther guestiens? If not, I will
call on ¥illlen W. Bvaus.
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M. wx’x@.xu Ko EVANS1  Wr. Chelroen snd gentlemsn of
the Cosmitteer Yr. Archibvald muu- hes very well expressed the
thoughts T had with respect to the merits of this propositica. Wy
only reason for rising is the faet that it hss been eallsd to the
attention of the Cossittes that throughout the cmtry our Juttetal
system is regarded as & snt@i that nlit fcr‘ ama&at&u and i»
being largely patterned sfter by many of the ststes. Kow I sit
on the Bosrd of Gevermors of the Amsrican Bar Assoeiatisa, I have
the benefit of the opiniens of the lesding lawyers snd Judges throwgh-
out the country. I vaat to tell you that I have mever heard ome of
thea express snything else but the highest regard of the efficiency
and the ability of the present Swprems Court. ind on numerons
gecasions they have remsried apon the faet that the ﬂmlu pover
residing ia the Supreme Court is one of the most asdvanced and far-
resching end wost isportant steps forwerd tn juiaial provedure that
has over been sdopted. I heve hesrd that said by ¥r, Justice Clark
of the Secomd Judieial Cireuit at & weeting at which 1 think there
were approximately seven of the Eupreme Court Justices present, held st
the United Htstes Suprese Court House. I spoke L0 twe of those
fupress Court Jwiges, Tum Clark and ¥r. Justice Jassckuen, later, and

I asked them if that was their epicion ef New Jersey. They seid
sothing but the Righest commsndstion of Wew Jarsey . If you sdept
tais resolution, it vould ba cae of the must backward steps (n the
histery of judicature inm this State. I hope that the Senste im its
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| intereet in that, due to Attorney General Cummings' imterest snd

wisdom and the Houze in its wisdem » Egongn that step. |
THE CHAIRYAR: Are there any questiocas? ._,3386-&.
others who desire to @ epeoic »a epposition 3 thiz re u&.ﬂn»ﬁﬂ m |
nnderstand there is ome azlw |
W, SMITH: My name is Sylvester Saith, &.
YHY CRAlRvAE: Yeu sre -vuax»na pn :...ﬁ. on 3 §w§w§u
“ITH: I am uwoowu.g against ewa. »%3

WX, STLVESTER BMITH, M.t 1 am frex Newark, New Jerseys
I wan very mmch {nterestad in the esrly days in the sdeptiem of the
lepislstion providiang for the rvls-saking power in the Suprene Court
of the Tuited States. As « member of the American RBar Assccistiang
I st one time served an eme of those gomaittees. The revival of

that of a nasher of othar psople; Dreught that sdout. Swt I Ahink
it is wrong to compare the situction in the Vedorsl ecourts with

that in Wew Jersey becsuse the ichilles' heel of the Federal cone
stitution is the Jedicisl article. It is becsuse of that Achilles’
hesl that we hied the streggle im 1917 Sggg.ﬂﬁﬁf
lation -~ the econrt- acking prepossl. The resson for the 4iscussion
st that time was that Attormey fSemeral Cemmings sagd that if they eould
only get the new raleemaking pover adopted by ressrving te the Cote
gress the pesar to pass sud oppreve those riles or to reoject them, Af

they 50 desired o« T think that was the renl srgument and the basia
for that discunsiom. .
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Yo T e not fmoressed with these statements with reference
to the Constitutionsl Convention Leceuse I was interested in the
Comatitutionsl Couvention to ses what effect it hed end T understood
in discussing this metter with the laste Ceorge ¥elarter, who was a
very deiar friend of zmine, that the enerosshasnt oa the sutwtantive
law by the rule-ssking power regeired there be soeme reservation of
pover and the pshrase "zudjeet to 1s¢* was {noluded therein. %o have
Afdcussed that firet ia the Cossissients report md we have discvssed
it subseguenatly on other eccamions snd efter this pressmt Constitution
was sdonted., WNe msy Bave had mors in mind they he expressed to we.
Sut &t that tisme, he 4ls:ussed, for instsncw, the proviaions of the
Yedersi constitution which had swbstentive riphts reguiring due pro-
cess of law where Ahere were substantive rights snd vhers procedural
rules might affect them. We made such an srgument Yefore & sousittee
of the Dtale Sar Lssoclution at the time when I was sn of ficer of
the lesoeiatienm,

I want to say thet T dom't waat snyene to fesl that wy
friend, Senstor ¥eyner, who ceses from sy houe towa of PMiIlpsburg,
and for whea I have the vers highest regard, is insincere in his
visws in this. J know he 18 one of the wost sincere swn 1 know s
Y tove & high regerd for him. Wy differeses of oplnion is Besed on
my cancept that the right plsce for rule-sabing pover 1s didtetidiin
the process of rovernsent ss shown in Ingland by the “arlismsntary
submiseion to the courts of rule-making power and {m the Unitef States,
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| medtsom, was interpreting direstly the intemtian of the Coastituticnal

in the courts. I subsoribe to all of the romarke of Mr, Kiltom,

There is ots thing I would like to suggest 40 yu gentlesen of
the Legixlatare, xs & prectical matter, tessuse 1 think this (s &
sractiosl question. No matter hev you phrsse ikis propositien, 4if
you sdopt this resclution snd submit 4% to the people, yuu ave polng.
to fied that it will be construsd =3 sn sttack upon the present court
%gn&u‘g_nﬂ_g%giug.ﬂ%g
that you ean evercoxe that in presenting the i{save,

I thick the people will vots fu my cwn county of Waryen smd in
the rest of the Etate in fever of the nev court system and they won't
mderstind this tveclledes ~ tweodledum, subjcet 10 lax, subsisutive
right, ete. 7hey would sy, vhy shouldn't the courts have the power
to mke their ovn rules, If you do this, you emw goliny to put the
Legialature in & false pesttiol, for as I understsnd the spemser of
this reselution, he focls this decisien 6f ths eonrt viclated the
fntention of the Censtitutional Comvention. %that may bes Mr. kadresn,
vhe wse ome of the grestest historical autherities sn the constitgiion
a&fﬁi%‘gnaﬂ%&rﬁmggl&%pggvdj
Gourt bad rendered its decisziens during the lives ef the neabers of the
Constitational Convention, they would hav: hedrd from Jonathes ayton
from ¥ew Jersoy snd pachepa Jemes Madison betsuss of the decdsiens, I oh
not o sure that James Kadisen felt Chief Justice Marshall in Marbury vs,

ggwﬁ«ug 1 think his position was stated when he said,
"he sourt must sake the decision,” I think it would he vowise snd

fapractical te do saything at this time.If there iu, and there may be 5od
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time, a court thet wiil exceed its power in rule-seking, that will zo
too far, that will not perusps fellw the present method, then I ihink
theeﬁeckawthn’hﬂm is in the power o smend the constitwtion end
the pover el the Leglizlsture to inmiitute this ssendmont or any appro-
priate saenduent, ihen the Suprems Court rule-muking power iu sdopled
by the Cengress of the United Ststes, the power of the Congress to
overrule ibe rules that were adé@m by the gourt was &ypecificelly
spelled cut $a no wncertein vords, The words “swbject to iawt, i
sgree with ifve Stryker, vers wafortunstely & 14ttle more subject to
debate snd misinterpretstiion. »

And finally, I think it would be wawise to submii this
resclution to the public, If 1t werw awma 1 may misjuigs the
publi- mtimt,mxthiuk%thm the peeple would be in
faver of the court system and the mlimc wiich I heve heard
presented by my friend Senstor feyner will be loat, It will go tie
vey all things £o vhen the people cus't be made o understund iha resl
issues, Howevery if therw is en a?mw of this power, then if such a
propossl iz wade, it would not only reeceive the cja;aw& or the
pecple, but be vaderstood by them. It mw wapm auny by
the winberry decisiob. | -

Sk CHALPHAN:  ire thare wmy others vho desire Lo be beard
in ewmiti::;é & the yerolution? If met, I think Senster Heyner
asksd to be heard sgain. | |
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We PORERT %, oTHFR: T realize that the tien la
sobiing latee Pt there bas bos an aspersien wade that I have
rovtered thie resalatisa for politlesl weposese T think thet the
& Tor politiesl

rossew,  Singe coxing b the Lepisleture in 1903, T sal as & mee

her of 8 Law Derisisn Cowmitten, Yo met with the fuvernsr) we

ot U the morome Cewrbe T have followed this probles quite
cleselys I toalked with smeders of the Constitutlensl Comwention,

T talked with my mamber of reaple about thls gma%m I vas t9ld
vy & ddstingeliehed mmoar of the judlclimey bt Lhis wan not &
pemmilar iswas, that ¥ conld 4o myeell we politienl weud by stamding
Yar this propesitions I hoye bueen todd that the pemle aren’t
interested in 1%, et o sotdve hare has hean te tay te find out
“h#t the “eastitutiensl Conwention weamb - whst the peoole thought
shes 1t wee sresente? to them, Aod T s cowinoed that those peasle
wha veted on 1t wued the peoplo in ths Cwwvention hoad an eniirely

A4 8Tnrenst conorvifon Lhan the Suwsreno Jowrt bade I st enjfolned ia
thel thmﬁi‘& or thinking by ac less & ddetinguished pereon than
trief Jastlos Case, vho aow cits a8 & sewber of that courd, whe
caintod ot ke AL Tireldy of venk courts at strong conbss wesk

Loptalatares and gty leplelatures) wesk governces oad atrong, He
seopedt 4% Dettor than sayone oloe whow he sadd, "Tharein Mes the

deymy, vhen ihe court wdsrtaies wot (o construe all, bt to male
5.7 and be put Mmske I8¢ im ftaliom, Mow hat As precimely thad




( You are Viewing an Archived Copy from the New Jersey State Library

brbe el Tume

the iden bt w

AT

ey twr | lema HPTRSE am 8 useess Doupt JW g.if A

¥

spd hag et wantlo aent vl roed v&’}%&i e redw ~f e

n.\*w 1l febrege o he aly o Dlvisites 7 think

v Tiwe vy wer vateh bl ihe aneentive does,

uad the Ieolglature lows 2aft et the Mp¥eisl osse  Than e

e aes Loy @Iovea, vhen one coms aub of 1Aa sy bo mmmrn the

“grebdons of the otlaony T Ahdek L4 4w wme Yuty ox o cltiven o wy

Suby ss s vesvessntstive of the peonde of carven Toanty e e levee

aret sewak foe the cesndes T oan Clraly of thed Aﬂz i, % ’7.«**::% Sapn: ek
‘ o

turt in Lo achool Yy ined f'm,ﬂh o has Leen 2 ﬁ%‘* /‘*m LNy,

1w vhale thesry Prog the | w-%@rgi vwﬂ WHE - znr::-i. z.‘iiri! i;‘sm é”m&mw
J .

.

'ﬂﬂﬁ‘mﬁi P L .,-!._,-,;_» Bt o2 ol @;% i# T Tewy hawe ’:}'@t‘ rey Tf"f'?*iﬁv},f‘ﬁ@

; Loate Lo la Ahat, thee

sy wiwegind, 7 oseyr AT Ve covet wmy s

sempind ke i danlion, ’,an; 74 gg ﬁﬁf ’lﬁ‘w

Gk L Tamlew b ‘l??“"‘i,t'{aﬂx!! E ﬁr‘i.a'fw"" Méf‘h!‘ &n‘ i

T Twboews Ly Tovigw weites o

wyharataol, L

AR oy PRI M TR O R e

Loty ¥ RS WSO

waEl time o x"’fmii.w oy 14 L ug T Y haag ono
i ht tﬁh 2y b the pooa Lo we ahm;},ﬂf syt o the somrbe i
W pre malin: Luwy i wit s éh‘ﬁ' ey it. ary & }mx, o

ﬁ%ﬂt i < tz*w, et the peo w}.@ Ww upm A8e T say 1% 15 et 1%. X

o

M@' to m that the sourt hag mma«a zw mﬁf m IM tn %his imm.




You are Viewing an Archived Copy from the New Jersey State Library

118,

e heve beard a lat aMt hw wm«iul the courts arqémd
m m&mﬂy can &riuaiu thsm. ﬁw in “fmﬁn Couaty where I come
rua -1 Mve bm prmticing Iur suen Mﬁ - ¥¢ aned to be atle
to gxt ] tr&nl in fiva or six months, HW {four moaths, Ve never
had any lmg trial u_at as lm as the Chiaf #utm wonld tead up
. {zirmt Court Judge to hear eases. Thare was & pariod for two or
wore yesrs when he asver sent Wﬁ up. vt as long ns the Cireuit
couﬂ hm m mm au ’éh lwm ware anxious io get their vases
Bw:m his, m tu Bo long delay. m azy difference I can see
is %htt ;ru !wn got te £ Lo court um inatesd of oace. m;
court hes besn am to do t&nt thmzb M:a absolute power ﬁ Mu&n-
umsm Yhey have m pmr to emk ealendars, ‘b@t this zam
wants ta L rwnr thm thﬂ. sad X have satehod !.t, ané the meabers
of the m Emrisim rmma ntm

&aﬂ&r -:ur ta« Cmtit%m wae ﬂéayt.d, we wers asked
to 2o to mwuu Tavern Wiere we sal 'd.th tltt mesbers of the Revision
cmittn of both the Senate aaﬂ the issestly. He est ﬂthv the
m« tmw&mduutwﬂktmmwmr. And from then
on we mae! many conferences ﬂth the lisison officer of the court

and et 41l tines we were led to belleve Lhat we in the Leglslature
had » part in the picture. Mt over the years, 1 think the few
nm Lt hes m;ud, the cwt suddenly m the action m it
wants to refors the law, It wants w usurp esr fanction., I telieve

S I S T
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Just Lhis ney. There was a meagure sdopted by vhich there would

be a commimaion, s ndvieery cosmittes on Reovised Stetutes, and
that was adopted in the last sessien of the Loglslatwre snd we bad
ssme vary tsportast people, I suppose, eppointed to thet Comilttee.
¥ow that comaittee was suppoged to draft new rales of yraotice and
prosedure and the Leglslavure was to enast it, tub 1msma,y the
Suprese Court proasunces this opinion ~ you can't aveld it - iu the
first page of the gpinion you get this statesant: “Thus we have
Feised the aesiing of the phrase “subject to Lav” and 1t is urged
on us that the guestion sheuld be promstly decided in view af the
recent passage of Chapter 171 of the Laws of 1550, swthoriring an
ddviscry Committee cn the Revision of the Statutes to prepere -
revision of Title 1I, idministration of Civil pnd Criminal Jesties,
ant Title ITI, Adainistration of Zstates, of the Hevised Statutes
a8 related sets.” Ihe court senses there is now 1o be uniertaken
this reform of Titla Il end I1l. ALL that was pecessary for the
affSirmance of that decision was 3 little stimp "affirmed.*

All of this Ashere dictag 1t I8 not mecessary, but I view it conseiously
~ ae a directive by the court to this committes to tell as shat te do
sbout refarming Title IT snd IX1. I san't ses sny dontal of 1.

I s on the comaities. I notige the somsities works mmm to

& sehodule widch I m souvinced cowes from the Chief Justiee, |

And shat de we have here todsy? Te were laforsed as a_ewttin |
Ahat wa were Lo got this befure argbody eles got it. T had to seowt

around the “tate House te fimd it, (me of ibe provisisns is that
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we wipe cut the roles af avidence ever vhich we ﬁwm'hnd Juris-
Metiom, The report says: "In the courss of tﬁo nwk‘ on the revisien
of Chapters $7 to 102, L-clusive, of the Hevised fmﬁm of 1937,
and the sumplomsnts thersto, we heve been confraxted with the question
whether evidence cowep within iho acope of the nr& 'procedure’ as
ased in the cmtlwﬁm pmhxeua, gi\riue the smm Court the
power L6 make rules wﬁmm the amtm srd procedure in the
soarts. We have resslved this issue in the sffirmstive.” They sre
going to wipe out the rﬂu or Méu«m ﬂahtmxm m upbr
ttatﬁte.

uumm %nhm«naddmau, 1 mrmwm
the Lscue of the &uwm Court Comnionioner was « mﬁm er l.ny,is-
letion-enot the Suprese (’m Comsisal ener, }m& .ﬂuy Gm&.uim -
1t 1s ar.mu&sh vhether 1t should ba in the Buprens Qurt or here.
Put we sre told it resides in the Buprems Cowrt, aeeording to tass,
%ot ome of the masters of the Comsittes, owtside of thess mmrn,
have sosn this before, T interpret this - ent I dom't think I u-
slone) [ don't thimk T have to hold these things in the ‘hwagm -
82 sn oTfort of the sourt to encrosch upon ewr Legislative fwastion.
feesuse I ean ses if yeu let this court dosinste the pum. you |
hive u worry ahmat nhmzm power, Tou have “ W tbm n!.éuﬂr
wen not understanting or intarvutzag the msne «piaaa. X t:mx
Ahe people would rathw tmt b 1& thu inu tm ma;f umu %mt
the court in this Lesoe, |
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. , ¥hat 1a eubstantive iaw? ¥hy a atm;r of mw; from
the time of the FYorsm fmmat m shows that the mbatmuu Auw

gmwﬁrprmimmﬁ ;ww&ﬂnm MM&IM’ M&p@m
eourts in the various shires uifngx.m“é tmungmmrfm
W mdm mma then ihat he w8 gaiag to é’hwe Justice,
So whst did he do? iic wt wp thc ling'a &m ﬁad ke avu s writ
ol treapess o8 the case, mm«mm‘uﬁfythMW
codure, you find the mhttmsu lew dmm.

How the pmamu By thsn u a mx-au éutim&m
betwesn prastios and pmém. By s&mrm st m Q@hﬁl snd
2y kaowledge of lu shows there $2 & aut, sm aree m um

wiy say it is prictice st procedure - shers soae =AY sey it is
sibstantive law, But the Connitben bas sxid evidance s prestice
al progedare. If you don't uke a m:ﬁ,u af wmme, you don't
come Lo ke I.c@ﬂlab:m, you 2o ta w mm& %‘;n!‘am. That
is the Judicisl Comfersace? I sttanded tu Mtaiﬂ cmfmm.
1 tell you bow they epercte. ALl of the emitu«s sand these 7o~
ports, bat secospanying esch report tm s tWo or tw aaug; nlm
Sor the newspapers. I attended Lhe mt ens. 1 m sous pecple
‘ ¥ho were asied o spesk Tor ov agaiust a ;;-rmaiﬁm, Pud if‘
the Juilciel Council sckes & rec: mm!tﬁu, the fM m m!.m
umﬁmmf‘m-latmmum; Mwhnuuwm«s:
we have thyy vea't te resctioosry, thet they will mm to m
aoeds of tba pogple. 1 say 1f we look back over the yesrs, we *ill
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find that the reforme with respuet to practice and Mﬁt,

vith respeet to leter law, snd with respect 1o preserviwg ihe rights

of the intividudl, have in most cases come from the Legisleture, 1t
belng sare responaive to the will of the people. I sy At is bwtter
to trust the Lagislsture ¥ho are elect:d «nd go before the paople
sad have to get thelr views s.preved every so eften thea emirusting
that Job to & Saprese Couwrt which is appainted in the firet instance
for seven years mnd then for 1ife. T esy that certainly with
respect to sdmintetration, they heve aspls pawer, but wiﬁu :
stiespt to sake lew to the effeet that prectice and procedure is
within thefir province, they bave reiched mut Veyond the peint where
1% »as origloxlly intended that they zet.

SERLTOR DATIS: May I ask o gueation? ko cews up with
this publicatica you have Just bean referring te?

SENATOR MXMiRs I will tell you frankly I was sppointed
to this Comaittee. e zet im the Attorney Genaralte (ffice,
I believe, lost suamer, "e wore told that somedody wiuld get 8 &
etenoprapher sad somsbody would sppeint & lot of reporters and that
Title 2 and 3 would be revisel, Then T had a letter from the
Cheirean. John YTzueh was nomed o8 Secretary and Besater Clapp wae
named choirman. I bad & letter during the course of the susmer and
finally we had ancther mewting snd at thet time the sehsdule was
presuribed fer us,

SERATOR DAVIS: That eomaittes ie this that came up with

"‘-j '
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SEWNATOR WEYSEE: It consiate of some reporters vho have
teen appolsted, T think there are about 70 names, nd st the last
meetin: of the Comsittee I wam informed thet the schefuls should be
approved, that this letter be ssnt ont to ell wesbers of +he bar,
thet there will be a Judiclsl Conference on it in June ~nd at :t.hat
mosting Lt vas decided that it was felt by the wembers of the Con-
mittes that we should have a special segzion with the [esislsnture
in Sonteser to ensot this legislation ehich will come out of the work
of this Committee. I w&y the eutire Comaittes's e¢fforts nre going
to be deternined hy this decieion - “sebjeet to law.™ Thank you
very muche T wdght say tléur Jadiclary, I think, is ihe »rime sover
of this,

THE CHaIKEANe Any further guestions” Does anyrody else
desire 1o be heard on this matter either for or against? If not,
we will declare the hearing sdjourned md I appreciste very xueh
everyhody who ceme dowmn heres myd expresged their views.
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The following telegram wos received by the Chalmmen:
é “1%1 :@ﬁ’i’&l i

tEanstor Hareld 4, Sansold
Chairwan, Judiclery Cemmittee
State Lonse

Trenton, New Jersey

Phew Slersey CID strengly gupcorts JOR 10 praposing eonssitutlionsdl
srenimant o insure thet fulewesaking povere of upress laurt aro
gubject to publis cumtrol threwrh legislatore 48 court's wle
paaers unahsoked subgtanlive tdoits of laler gml teorle generslly
may be unjuetly {nlringed wrpe comsities repert faversile - o4 10

rnarry Erans

leginletive Dirscter

Yow Jdereey Stabts iU (osoelld

772 2igh Soreet
kewark, Wow Jersay®
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