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COURT OF ERRORS@APPEALS.

EDWARD COOPER and
ABRAHAM S. HEWITT,
Appellants, Jn Error to the

and Passaic

Circuit Court.
CHARLES MORRIS,
Appellee.

Points for Appellants.

Eivst. The map overruled on page 32 of case, should
have been admitted. It was a map obtained from the
grantor to Cooper & Hewitt, showing the property as
claimed by him about forty years before the trial.

Second. 1 he certificate allowed in evidence on page 67
of state of the case, was no evidence.

Third. The deed mentioned on page 117, ought to have

been admitted. It was evidence to show the boundaries of
the lot of which Dennis Morris took possession.
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Fourth. A refusal to charge as requested, on page 127,
that there was no evidence of title by adverse possession to
the  locus in quo.” f~r
A naked trespasser cannot, by cutting hoop-poles or ties,
oust the real owner, who has located his boundaries and
oontinued to claim title and exercise acts of ownership conj*« yy tA-w
tinually.

Fifth. The court erred in refusing to charge as requested
on pages 128 and 129 of state of the case.

Sixth. The court erred in refusing to charge as requested S, _
on pages 130 and 131, in the fifth request to charge.

Seventh. The court erred in refusing to charge as re-
quested on page 131, in the sixth request. The defendant
was estopped from denying that the spot he pointed out as
the third corner was the third corner.

Eighth. The court erred in calling the jury back and
charging as stated on pages 134, 135 and 136 of the state
of the case.

Ninth. The judgment below should be reversed because

ro verdict was rendered on the second issue, which was on A ¢ 4§ FJU,
the title. i)

And also, because the defendant admitted he did the
acts complained of, anti set up as a defence that those acts, f

l#'<?1I

ujt

gave him title by adverse possession, and the verdict was/ A3~

that the defendant was not guilty of committing said acts. '
And also, because no legal judgment could be entered /

an the verdict as rendered. y
And because the said judgment is illegal and void.
A. B. WOODRUFF, 3
Counsel for Appellants. fiyfiZv

June 14th, 1886.
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The W.S.Sharp Printing Co., 23 & 25 N. Warren St., Trenton, N. J.

EDWARD COOPER and i
ABRAHAM S. HEWITT

In Trespass.
Appellants, P

In Error to the

and .
Passaic

CHARLES MORRIS, Circuit Court.

Appellee.

Assignment of Errors.

* Afterwards, that is to say, on the thirty-first day of De-
cember, a . a . eighteen hundred and eighty-five (as yet of
the November Term of that year), before the Court of
Errors and 'Appeals in the last resort in all causes of law,
come*the said Edward Cooper and Abraham S. Hewitt,
y Absalom B. Woodruff¥, their attorney, and say that in
the record and proceedings aforesaid, and also in the mat-
ters recited and contained in the said bill of exceptions,
a& also in the giving the judgment aforesaid, there is
manifest error in this, to wit, for that by the bill of excep-
tions sealed by the Hon. dJonathan Dixon, one of the
associate justices of the Supreme Court of Judicature of
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2 COURT OF ERRORS AND APPEALS.

the State of New dJersey, upon the trial of the issues
joined between the said parties, it appears that the sad
justice on the trial of the said cause:'

First. Admitted illegal evidence on behalf of the de-
fendant below, Charles Morris.

Second. That he rejected and overruled legal evidence
offered on said trial on behalf of the plaintiffs below,
Edward Cooper and Abraham S. Hewitt.

Third. That he rejected and overruled as evidence a
map offered oh behalf of plaintiffs below, got by their
agent, Philip George, of Jacob M. Ryerson.

Fourth. That he admitted in evidence on said trial, on
behalf of Charles Morris, a certificate dated October 5th,
1804, with survey recorded June 25th, 1811.

Fifth. That he overruled the claim of title under Dennis
Morris, offered by plaintiffs below to show that possession
was taken by Dennis Morris according to a deed to him
from Martin I. Ryerson, dated June 22d, A. D. 1818.

Sixth. That the said justice refused to charge thejury as
requested to do in the first, second, third, fourth, fifth,
sixth, seventh, eighth and ninth requests made by counsel
for the’ plaintiffs below.

Seventh. That the said justice, after refusing to charge as
thus requested, charged as he did, in response to said re-
quests.

Eighth. That the said justice charged the said jury as
follows: “ When a man goes on another man's land, that is
an act of trespass. But if he goes upon the land commit-
ting these acts of trespass, as they may be called—for they
are acts of trespass until he has got good title—so fre-
quently, so regularly, so continuously, that the jury are
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satisfied he would not have performed them unless he had
at least claimed to be the owner, that is one of the criteria
bv which you conclude that the acts have become the acts of
an adverse possessor;” and, also, “ although lie may not
have put any buildings upon the property, although there
may have been no fence around it, although he may have not
lived upon it, nevertheless, these acts would give him title.”

Ninth. Because the said justice, in the absence of the
plaintiffs below and their counsel, and without notice to
any of them, called the jury from the jury-room into the
court-room and charged them as stated in the state of the
case from line 10 on page 134 to page 137.

Tenth. Because the jury did not find the issues submitted
to them, and found a verdict of not guilty, when the acts
charged were admitted to have been done by the defendant
below, and judgment was given on said finding.

Eleventh. Because no verdict was rendered by the jury
on the issue made by the defendant’s second plea, in which
he admitted the acts of trespass charged to have been done
by him, but justified them by pleading title in himself in
the beus in quo, and judgment was given for the defend-

ant below without any verdict being rendered as to the
title.

Tielfth. Because the entry of judgment for the defend-
ant below, upon the verdict upon one of the issues sub-
mitted to the jury, is erroneous, and ought to be reversed
and for nothing holden.

A. B. WOODRUFF,
Attorney for Appellants.

Service of copy of within assignment of errors ac-
knowledged February 8th, 1886.
EUGFNE EMLEY,
Attorney.
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(Gurt of Errors and Appeals.

EDWARD COOPER et at,, \
Plaintiff in Error,/
v,

CHARLES MORRIS,

Defendant in Error,

Points for Defendant in Error,

The plaintiffin error makes twelve assignments of error
which we shall take up in order.

The first assignment of error is only a general and in-
defirite what is made particular and definite
A Nemir*Ei*nment(? It is bad for indefiniteness.

II.

The second assignment bears the same relation to the
fourth assignment, and is also bad for indefiniteness.
1
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There is no admission or exclusion of evidence to which
these first two assignments can apply except tliesexdusion
particularly complained of in the thirci**menUnd te
admission particularly complained of in the fourth assign+
ment.

This assignment complains of the exclusion of a certain
map offered in evidence. All the evidence relating to this
map is on page 32 of the book.

(1) No exception has been sealed to the ruling of the
court. It is therefore waived.

Allaire v. Hartshorne, 1 Zab. pages 9, 665.

(2) Not the slightest ground was or can be alleged m
which the map offered was admissible.

IV.

This assignment complains of the admission of a certifi-
cate dated October sth, 1804, with survey recorded June
25th, 1811. Page 67.

(1) No exception was sealed to the ruling of the cout.

(2) The objection was general, and no ground for exclud-
ing the record was stated or appears.

V.

Strictly speaking, this assignment is not supported by
the facts. The court did not overrule an « offer to show
that possession was taken by Dennis Morris according toa
deed to him from Martin |. ftyerson, dated June 22d
1818.” The counsel of plaintiffs offered a deed of the
above date and purport, and it was this deed that the court
overruled. Printed book, page 117.
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There was no claim of title to the disputed territory
under Dennis Morris, and the deed could not have been
evidence for the purpose of proving any such claim.

It is true the plaintiff *s counsel stated that the deed was
dfered for the purpose of showing “ that possession was
taken by Dennis Morris according to his deed.” But of
what could he have proved possession by such deed? Cer-
tainly the land described therein, which embraced no part
of the land in dispute, and by no means could the manner
in which a stranger took possession of lands not in contro-
versy have any bearing upon the question at issue in the
trial, nor could it have affected, even remotely, the title of
the defendant to the disputed territory.

VI.

This assignment covers six refusals to charge, to which,
exceptions were sealed.

(1) The first request was to charge the jury « that there
is no evidence in the case which showed title by adverse
possession 10 the premises on which the wood was cut by
defendant, either in defendant or those under whom he
dainmed.”

This the justice did decline to charge, and said there
wes " evidence upon that subject.” Printed book, page 127.
Wes that true?  See the testimony of the following wit-,
NESSES:

Joseph Henderson, a witness for the plaintiff*, pages 47,
8and 49.

John McCall, a witness for the plaintiff*, page 58, line 25.

sCharles Morris, pages 69, 70, 71, 72, 73, 74, 75, 76, 86
ad g3.

William Lovell, pages 95, 96, 97, 98, 100 and 101.

John Storms, page 107.

If, from the testimony of these witnesses, there is any
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evidence of adverse possession, there is no error in there
fusal to charge as requested.

More than this, if there is any evidence of possession,
there is no error, for it was the province of thejury tode
termine whether such possession was adverse or not.

" Whether possession is adverse or not is a question for
thejury.”

Den, Penton v. Sinnickson, 4 Hal. 149.

(2) This, the second request, was to charge the jury that
to make out a title by adverse possession in the defendart,
he must prove a ucontinued, open, visible and exclusive
possession of land, marked by definite boundaries, either
by a fence or some other visible designation of the lines,
or defined by the description in his deed or deeds.”

This, it is true, the justice refused to charge, but it
should be noticed under what condition of facts as dis-
closed by the testimony, the request was made and refused.

The defendant’s adverse possession was under color of
title to the land in dispute. During the whole period of
his possession and of that of his ancestors under whom
he claimed, both he and they supposed they held a valid,
legal title to the disputed land, derived originally from
John Stevens in 1812. They supposed that it wes in-
cluded in the description contained both in the Stevens
survey of June 25th, 1811, and the deed from Stevens to
Joshua Morris, dated March 28th, 1812, which constitute
the basis of the defendant’s title, and under which and
from the date thereof the defendant and his ancestors have
uninterruptedly held. The plaintiff* owned lands adjoin-
ing on the north, but from 1853, when they, through
Peter Cooper, acquired their title, they did not know
where the partition line was until 1875. Printed book
page 59. During that time they never denied that the
partition line was other than where the defendant supposed
and claims it to be, nor had they asserted the least daim
of title to any part of the disputed territory. Further
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than this, Martin |. Ryerson and Jacob M. Ryerson, the
prior owners of the plaintiff's title, for many years prior
t01853—from 1830 or 1835—had, by their acts, recog-
nized the partition line to be that always claimed by the
defendant; that is, a line running easterly from " a bed of
stones on the top of a hill.”  Printed book, pages 72 and
82 They had cut wood and timber on the land from the
oreside of such line, and the defendant, to their knowl-
edge had cut timber and wood on the land from the other
Side.

Sothat if, in the application of the rules of law, any
distinction is to be made between naked adverse possession
and adverse possession under color of title, the defendant
should have the benefit of whatever advantage is possessed
by the latter, and the question becomes one whether in
order to make out a title by adverse possession under color
of title, the defendant was required to prove that the land
wes marked by definite boundaries— either by a fence or
sare other visible designation of the lines.

Such is not the requirement of the law, as construed by
the courts.

For instance—
t"“If two adjoining proprietors agree upon what shall
constitute their division line, and each holds open, notorious
ad visible possession up to such line, or if one holds such
possession up to such line, claiming it to be the true boun-
dary, and the other takes no steps to disturb his possession,
it is adverse, and the statute of limitations will apply.”

Tanner ». Kellogg, 49 Mo. 118.

“When an adverse possession is such that it may be
presumed that the true owner had knowledge of it, (in this
@ee such knowledge is proved) and acquiesced in it, &c.,
he will be barred, provided that the adverse possession has
been continued for the requisite length of time.”

Key v. Jennings, 66 Mo. 365.
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“ Actual occupancy by residence, cultivation or enclosure,
or the erection of permanent improvements,'is not necessarily
required.”

Foulke v. Bond, 12 Vr. 526, and cases there cited.
Saxton v. Hunt, Spen. 487.

Empson v. Giberson, 1 Dutch. 1.

McCreery v. Everding, 44 Cal. 246.

“ Cutting timber upon uninclosed wild land may be such
an occupancy as will constitute adverse possession.”
Clement v. Perry, 34 Iowa 564.

u Acts of ownership done upon the land, which are of
such a nature as to manifest a notorious claim of property,
and are continued for a period of twenty years without in-
terruption or interference by the true owner, may, under
the circumstances, and in the situation of the property, be
sufficient evidence of an ouster and adverse possession to
support a claim of title by adverse possession without any
residence, cultivation or enclosure.”

Ewing v. Burnett, 11 Pet. 41.

(3) This request is manifestly without merit. See charge
of court in response. Page 129.

(4) This request was in part granted. The court charged
as requested with proper additions.

(5) This request is included in the second request above
stated. The doctrine is fully discussed above.

(6) No discussion of this extraordinary request is deemed
necessary. The defendant’s alleged statement was fairly
submitted to the jury as an admission of the defendant.
Pages 119, 131 and 132. The idea that such admission,
if made, created an estoppel, is dissipated by the slightest
consideration of the necessary elements of an estoppel.
The court stated the evidence as to this alleged admission
most favorably to the plaintiffs, omitting to state that the
defendant denied having made such a positive admission.
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Page 75, line 20, and page 131, line 39, and page 132,
line 1, &c.

VII.

This assignment is fully covered by the assignments
above discussed.

VIII.

This assignment is based upon portions of the charge of
the court to which no exception has been sealed. The as-
signment sets forth two portions of the charge, leaving out
the intermediate portion. The first excerpted passage
appears to have been excepted to (page 132, line 18, &c.),
but the exception was not sealed.

The second excerpted passage was not even excepted to
upon the trial. Putting the two passages together and
leaving out the intermediate passage, grossly perverts the
meaning of the latter.

The whole passage reads as follows, the part omitted in
the assignment being in italics :

uWhen a man goes upon another man’s land, that is an
act of trespass. But if he goes upon the land committing
these acts of trespass, as they may be called—for they are
acts of trespass until he has got good title—so frequently,
so regularly, so continuously, that the jury are satisfied he
would not have performed them unless he had at least
claimed to be the owner, that is one of the criteria by
which you conclude that the acts have become the acts of
an adverse possessor. You look to see whether, through a
period of twenty years continuously, he has treated the land
Wonly an owner would treat ity used it for such 'purposes as
wily an owner would use itfor, and whether he has done that
continuously, regularly, as an owner would— notoriously, so
that if there was another owner he would be presumed to have

known it, although he may not have put any buildings
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upon the property, although there may have been no fsnce
around it, although he may not have lived upon it, never-
theless, those acts would give him title.”

The words “ those acts” refer to the omitted part.

IX.

This assignment is based upon nothing in the record,
and it should, we submit, be stricken out. If the court
could -consider the matter, the practice assailed is well
settled. It is the duty of counsel to remain in court
while the jury are deliberating. Courts cannot suspend
business to look up lawyers who have voluntarily left
while their cases are on trial.

X., XI. and XII.

The assignments object to the form of the verdict The
verdict was not guilty. The action was trespass for cut-
ting trees. The court properly charged the jury that it
was necessary for the plaintiffs, in order to make out their
right of recovery, to prove title or possession. Page 119-
Failing to prove such title or possession, what verdict, but
“ not guilty,” would be proper ?



NEW JERSEY, ss:— The State of New dJersey to the
| Ls.j Circuit Court in and for the County

o f Passaic’.

GREETING:

Forasmuch as in the record and proceedings, and
also in the giving of judgment in a certain cause, which
was in our said court between Edward Cooper and Abra-
ham S. Hew itt, plaintiffs, and Charles Morris, defendant,
in a certain action of trespass, as is said manifest hath in-
tervened to the great damage of said Cooper and Hewitt,
asis said. We being willing that the said errors, if any
there be, should in due manner be corrected and full and
speedy justice done to the parties aforesaid in this
behalf, do command you that if judgment be thereon
given, that without delay you distinctly and openly send
underyour seal the record and proceedings aforesaid,
with all things concerning. the same, to our Court of
Errors and Appeals in the last resort in all causes, as here-
tofore on the thirtyfirst day of December instant, at
Trenton, together with this our writ that the record and
proceedings aforesaid being inspected, we may fur-
ther cause to be done thereon what of right and accord-
ing to law ought to be done.

Witness, the Honorable Theodore Runyon, our Chan-
cellor and President Judge of our said Court of Errors and
Appeals in the last resort in all causes as heretofore, at
Trenton, this twelfth day of December, A. D., eighteen
hundred and eighty-five.

Henry Keesey,
Clerk
A.B. Woodruff, (
Attorney 1
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Pleas before Passaic Circuit Court of thefourth dy
of August, A. D., eighteen hundred
and seventy-nine.

Passaic County, ss.

Charles Morris, the defendant in this suit, was sum
moned to answer to Edward Cooper and Abraham S
Hewitt, the plaintiffs therein, of a plea of trespass, &.
And thereupon the said plaintiffs by Absalom B. Wood-
ruff, their Attorney, complain for that the said defendant

10on the first day of September, in the year of our Lord one
thousand eight hundred and seventy-three, and on divers
other days and times, between that day and the com
mencement of this suit to wit, at Pompton, in the county
of Passaic, with force and arms, &c., broke and entered
a certain close of the said plaintiffs situate in the town-
ship of Pompton, in the County of Passaic aforesaid, dis-
cribed as follows, to wit : lying west of what is known as
the Rutherford line, and bounded on the north by the
Shepherd pond and lands of said Edward Cooper and
20 Abraham S. Hewitt ; westerly by what is known as the
Great Ringwood tract ; southerly by lands of -Charles
Morris ; and easterly by lands of Charles Morris, ad
then and there cut down in said close and carried away
two thousand trees, five hundred saplings, of the value &
one thousand dollars, the said trees and saplings then and
there being the property of the plaintiffs and of the value
uioresaid, and converted and disposed of the said trees
and saplings to the use of him the said defendant. And
the said plaintiffs aforesaid, by their attorney aforesaid,
30 also complain for that the said defendant on the first da\
of September A. U. eighteen hundred and seventy-three,
and on divers other days and times between that day
and the commencement of this suit at Pompton, in the
County of Passaic, with force and arms, &c., broke and
entered a certain other close of the plaintiffs, then an
there situaie, described as follows, to wit ; Abutting to-
wards the north on the Shepherd Pond and lands 0O
plaintiffs, abutting towards the west by lands known as
the great Ringwood tract, abutting towards the south
and east on lands of Charles Morris, and then and theie



at down, cul up and carried away two thousand trees,
ore thousand saplings and ten thousand hoop-poles of the
said plaintiffs, then and there in said last mentioned close
growing, and being of great value, to wit : of the value
of one thousand dollars, and converted and disposed of
the same to the use of him, the said defendant.

And other wrongs to 4he said plaintiffs the said de-
fendant then and there did against the peace of this State
andto the damage of the plaintiffs two thousand dollars,
andthereupon they bring this suit, &c.

And the said defendant, bv Tuttle & Griggs, his at-
torneys, comes and defends theforce and injury, when, &c.,
and savs that he is not guilty of the said supposed trespass
above laid to his charge or any or either of them or any
pat thereof, in manner and form as the said plaintiffs
have above thereof complained against him. And of
this he the said defendant puts himself upon the country
&

And for a further plea in this behalf the said defendant
by leave of the Court here for this purpose, first had and
obtained according to the form of the statute in such
casemade and provided, says that the said plaintiffs ought
not to have or maintain their aforesaid action thereof
against him, because he savs that the said closes in the
said declaration mentioned and in which &c., now are and
at the said several times when & cwere the closes, soil
and freehold of the said defendant, wherefore the said
defendant, in his own right at the said several times when
&. committed The said several supposed trespassesin the
saiddeclaration mentioned in the said closes in which &c., so
being the closes, soil and freehold of the said defendant as
be lawfully might for the cause aforesaid, which are the
said several supposed trespasses, whereof the said plain-
tiffs have above thereof complained against him, and this
the said defendant is readv to verify, whereof he prays
judgment if the said plaintiffs ought to have or maintain
their aforesaid action thereof against him.

And the said plaintiffs, as to the first plea of him the
defendant above pleaded, and whereof he hath put him-
self upon the country doth the like, &c.
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And the said plaintiffs, as to the second plea of the
said defendant above pleaded, say that the said plaintiffs
by reason of anything by the said defendant in that plea
alleged ought not to be barred from having and maintain
taining their aforesaid action thereof against the said de-
fendant, because they say that the said close in the said
declaration mentioned in which, &c., now 1is and at the
said several times when, &c., was the close, soil and free-
hold of them, the said plaintiffs, and not the close, soil and

io freehold ofhim, the said defendant, in manner and form as
he, the said defendant, hath above in his said second plea
alleged. And this they, the said plaintiffs', pray may be
enquired of by the Country, &c.

Therefore let a jury thereupon come before the
Court here on the fourth Tuesday of September next, by
whom, &c., who neither, &c., to recognize, &c., because
as well, &c., and the same day is given to the parties
aforesaid at the same place.

At which day before the Court aforesaid at Paterson

20 aforesaid come the said parties by their respective at-
torneys aforesaid, and the Jurors of the Jury whereof
mention is within made, are respited between them from
day  day until the fourth Tuesday of September, eigh-
teen hundred and eighty-one.

At which last mentioned day before the Court afore-
said at Paterson aforesaid come the said parties by their
respective attorneys aforesaid and the Jurors of the Jury
whereof mention is within made, also come who to speak
the truth of the matters and things within contained being

3° chosen, tried and sworn upon their oaths, say that the
defendant is not guilty of the trespass, as alleged in plain-
tiffs’ declaration.

Therefore it is considered that the said plaintiffs take
nothing by their said action, and that the said defendant
do ge.*

Whereof, without day, &c.

And it is further considered by the Court here that
the said defendant do recover against the said plaintiffs
the sum of thirty-seven dollars and thirty.six cents for
their costs and charges by them about their suit in this



behalf expended now here taxed, and by the Court here
adjudged to them with their assent, according to the
form of the statute in such case made and provided.
And that the said defendant have execution therefor
if need be, &c.
Costs $37.36.
Judgment.signed, February 2nd, 1883.
Jonathan Dixon,
!IUCIpt. Jjo
The Circuit Court of the County of Passaic does
herewith in the Schedule annexed, send to the Court of
Errors and Appeals the records and proceedings whereof
mention is made in.the foregoing writ of error, together
with all things touching and concerning the same, as the

said Circuit Court is in said writ commanded.

Witness, the seal of said Circuit Court
I1.s.d and the hand of the Clerk thereof, this six-
teenth day of December, A. D., 1885. 2Q
Wm. M. Smith,
Clerk.



PASSAIC CIRCUIT COURT.

EDWARD COOPER
AND

Abr aham s. h ew it t,

Plaintiff's. In Trespass.
AND

CHARLES MORRIS,
Defendant.

BILL OF EXCEPTIONS.

Passaic County, 55.
Passaic Circuit Court of the Term of April, A. D.
Eighteen hundred and seventy-nine.
Witness: JONATHAN DIXON, dJudge.

WM. M. SMITH, Clerk.

Passaic County, ss.

Be it remembered that on the twenty-first day of
July, A. D. eighteen hundred and seventy-nine, in April
Term of said year, at Paterson in said County, comes Ed-
ward Cooper and Abraham S. Hewitt, by Absalom B.
Woodruff, their attorney, and bring into the said court
their certain action 'against Charles Morris, defendant,
who has been duly summoned, of a plea of trespass, and

declare against him, as follows, to wit ;

Passaic Circuit Court of the fourth day of August,
A. D. Eighteen hundred and seventy-nine.
Passaic County, 55
Charles Morris, the defendant in this suit, was sum-
moned to answer to Edwand Cooper and Abraham b.
Hewitt, the plaintiffs therein of a plea of trespass, &
And thereupon the said plaintiffs, by Absalom B.

Woodruff, their attorney, complain for that the said de-



fendant on the first day of September; in the year of our
Lord one thousand eight hundred and seventy-three, and
on divers other days and times between that day and the
commencement of this suit, to wit, at Pompton, in the
County of Passaic, with force and arms, &c., broke and
entered a certain close of the said plaintiffs, situate in the
Township of Pompton in the County of Passaic afore-

said described as follows, to wit ;

Lying west of what is known as the Rutherford line

and bounded on the north by the Shepherd Pond and i

lands of said Edward Cooper and Abraham S. Hewitt ;
westerly by what is known as the Great Ringwood tract ;
southerly by lands of Charles Morris ; easterly by lands
of Charles Morris ; and then and there cut down in said
close and carried away two thousand trees and five hun-
dred saplings of the value of one thousand dollars, the
said trees and saplings then and there being the prop-
erty of the plaintiffs, and of the value aforesaid, and con-
verted and disposed of the said trees and saplings to the

use of him, the said defendant.

And the said plaintiffs aforesaid, by their attorney
aforesaid, also complain for that the said defendant on
the first day of September, A. D. eighteen hundred and
seventy-three, and on divers other days and times between
that day and the commencement of this suit, at Pompton,
in the County of Passaic, with force and arms, &c., broke
and entered a certain other close of the plaintiffs, then
and there situate, described as follows, to wit ;

Abutting towards the north on the Shepherd Pond
and lands of plaintiffs ; abutting towards the west by lands
known as the Great Ringwood tract ; abutting towards
the south and east on lands of Charles Morris; and then
and there cut down, cut up and carried away two thous-'
and trees and one thousand saplings and ten thousand
hoop poles of the said plaintiffs, then and there, in said
last mentioned close growing, and being of great value, to
wit; of the value of one thousand dollars, and converted
and disposed of the same to the use of him, the said de-

fendant.

And other wrongs to the said plaintiffs, the said de-
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fendant then and there did against the peace of this State
and the damage of the plaintiffs two thousand dollars,

and thereupon they bring their suit, &ec.

And the said defendant, by Tuttle and Griggs, his
attorneys, comes and defends the wrong and injury &ec,
and says :— That he is not guilty of the said supposed
trespass above laid to his charge, or any or either of
them or any part thereof, in manner and form as the
said plaintiffs have above thereof complained against him,
And of this the said defendant puts himself upon the
Country, &ec.

And for a further plea in this behalf the said defend-
ant, by leave of the Court here for this purpose, first had
and obtained according to the form of the statute in such
case made and provided, says that the said plaintiffs ought
not to have or maintain their aforesaid action thereof
against him because he says that the said close in the
said declaration mentioned and in which, &c., now are
and at the said several times when, &c., were the closes,
soil and freehold of the said defendant, wherefore the
said defendant in his own right at the said several times,
when, &c., committed the said several supposed trespasses
in the said declaration mentioned in the said closes in
which, &c., so being the closes, soil and freehold of the
said defendant as he lawfully might for the cause afore-
said, which are the said several supposed trespasses
whereof the said plaintiffs have above thereof complained
against him, and this the said defendant, is ready to verify,
whereof he prays judgment if the said plaintiffs ought to
have or maintain their aforesaid action thereof against
him.

And the said plaintiffs come and say by their attor-
ney aforesaid, as follows, to wit

And the said plaintiffs as to the first plea of him, the
defendant above pleaded and whereof he hath put him-
self upon the Country do the like, &c.

And the said plaintiffs as to the second plea of the
said defendant, above pleaded say that the said plaintiffs
by reason of anything by the said defendant in that plea

alleged ought not to be barred from having and main-
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taining their aforesaid action thereof against the said de-
fendant because they say that the said close in the
said declaration mentioned in which, &c., now, is and
at the said several times when, &c., was the close
soil and freehold of them, the said plaintiffs, and not the
dose, soil and freehold of him, the said defendant, in man-
ner and form as the said defendant hath above in his said

second plea alleged. *
And this they, the said plaintiffs pray may be in-

quired of by the Country, &c.

And afterwards, to wit ; at the Circuit Court, held

in and for the County of Passaic, on the fourth Tuesday
ofSeptember, A. D. eighteen hundred and eighty-one,
(to which time the trial of the said issue had been by the
said court continued) at Paterson in said County, before
Jonathan Dixon, Judge of the said Court, came on to be
tried, and the plaintiffs and defendant aforesaid, by their
respective attorneys, came also before him, and the jurors
of the jury summoned to try the said issue, being called
also come, who to speak the truth of the matters aforesaid
being chosen, tried and sworn,— the following evidence
was given on the part of the plaintiffs, and the following

proceedings had, to wit ;—

39
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PASSAIC CO. CIRCUIT, N. J.

EDWARD COOPER, et al .
Before Dixon, .

Vs

and a ‘Jury.

CHARLES MORRIS.

OCTOBER 6th, 1881

Appearances:
A. B. Woodruff for Plaintiff.
Tuttle & Griggs, for Defendant.

Mr. Woodruff opens case for Plaintiff.

William Roone, sworn for the plaintiffs, testifies as
20 follow s:

By Mr. Woodruff.

Where do you liv-e ?

Q

A. Morris County.

Q. What is your business ?

A Land surveyor.

Q. Did you ever make a map of the property up in
Pompton for Cooper & Hewitt ?

A. Yes sir.

Q. (Map being produced) What is that a map of?

3° A. It is a map of lands owned by Messrs Cooper &
Hewitt and Charles Morris. -«
Objected to.

The Court:— It is not received in evidence Of title.

The Witness:— It is claimed to be owned by them.

Q. What is the scale ?

A. Two chains to the inch.

Q.. Where is the lot upon which it is claimed wood was
cut ?

A. The land in green represents the lot claimed V

Mr. Morris; the land in purple represents the land claim
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ed by Messrs Cooper & Hewitt. The most cutting was
done within the bounds of the dotted lines.

Q. Did you make an estimate of the quantity cut ?

A. No sir, I did not.

Q. How long have you known that property ¢repie-
sented there ?

A. That claimed by Cooper & Hewett.

Q. Yes; claimed by Cooper & Hewett or those under
whom they claim ?

A. The first I was ever on the property was in 1875.

Q. Who was in possession of it ?

A. I ran the line at that time for Messrs. Cooper &

Hewitt. "
CROSS EXAMINATION.

By Mr. Tuttle

Q. How much do you say was represented within the
dotted lines as land on which cutting was done— the

larger tract, how much was that ?

A. 3 acres and 31-100. The next was 1 acre and20

23-100 ; and the*next % of an acre. Those batches were
cut off pretty thoroughly.

Q. What do you mean by “ pretty thoroughly ?”

A. I mean about everything that was worth anything,
except small scraggling wood was cut off.

Q. Are there not upon the land upon which you say
cutting was pretty thoroughly done, trees standing large
enough for saw logs ?

A. I think not, sir.

Q. Did you go all over the ground which you say was
pretty thoroughly cut off ?

A. I did ; those dotted lines are from actual survey ; I

went all around it.

Q. Did you see on that land which you say was cut
over, an old stone wall which at one time seemed to have
enclosed a small parcel of land ?

A. No sir, not in any of those ]3arts cut over.

Q. Did you see such a wall anywhere on the land
which you say is claimed by the plaintiffs between the two

parcels which vou sav are claimed by Morris ?
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A. I think there is an old stone wall, the remains of an
old stone wall, near the southwest corner [referring to
the map]. My impression is these are the remains of an
old stone wall along here, at the southwest corner of this
25-acre tract. That is my recollection of it.

Q. On the pink tract ?

A. Yes, and partly on the other.

Q. Are you sure it is all located on the pink tract, the

ground enclosed by this old stone wall ?

A. 1don’t know that there was any enclosure about
it ?

Q. Did you see something that looked like an old
cellar ?

A. No sir.

Q. Did not Mr. Morris point out to you an old cellar
and the remains of an old wall, and didn’t he state to you
that was where his father was born ?

A. He'pointed out to me at one time the remains of an
old house there or something of that kind. 'There was
no cellar, I don’t think. It did not occur to me that
there was. We were off a little distance. He said,
“There my father was born, or something of that sort.

Q. You saw that ?

A. Yes Sir.

Q. How long ago was that ?

A. I think it was the time that I ran the line where he
had been cutting the wood— the dotted lines.

Q. Can you tell where the remains of that old house
were by referring to the map, and on which color i

A. I think it is just by the southwest corner wherel

marked it there.

Q. On which color ?
A. I think the point he designated was on the pink,

just a little off the other. I did not know whether it
was true or not ; I did not pay any attention to it when he
was telling me.

Q. Your recollection is, it was on the property which
you say is claimed by Cooper and Hewitt ?

A. Yes.
Q, And near to the 25 acre tract, the tract marked
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here and claimed by Morris ?

A. Yes. You ashed me what date ; it was April,
i8Bo. I think that was the lagt time I was there. I

think that was the time he showed it tome. I am not

positive about that.

Q. He told you that was where his father was born ?

A. Yes sir. I think he told me a Mr. Lovell of Pat-

erson had come there and showed him that that was the

spot. That is the why he told me of it. hie didn t say j

he knew it of his own knowledge.

Q. Do you know whether there was a curtilage at
that point where he showed yoii and Said his father was
born there\ Whether it was surrounded liy the remains
of an old stone wall or riot ?

A. I did not notice the stone wall around it. Through
the mountains there are a great many old clearings and
old stone fences that have been thrown up and aban-
doned, and they are of $0 common occurrence that I sel-

- |
dom pay any attention to them.

By the Court :

Q. Is that a hilly country there ?
A. That is all mountains, right out in the wilds— part

of Ramapo Mountains.

Jacob H; Blauvel L sworn for plaintiff, examined by
Mr. Woodruff :

Q. What is your occupation ? *

A, T am clerk of the County of Passaic,

Q. Have you book K 3 of Deeds of Passaic County ?

A. Yes sir.;
Book produced.

Plffs. counsel offer in- evidence a deed from
Ed. H. Miller and wife to Edward Cooper
and Abram S. fiewitt, dated May 1st, 1868,
and recorded May 13th, 1868, K 3, page 493.

2d

30
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Plffs. counsel offers in evidence a deed
from the Trenton Iron Co. and Peter Cooper
trustee, to Edward H. Miller, Ed. Cooper
and Abram S. Hewitt, dated November ist,
1861, recorded January 14th, 1862, page 23,
book L 2.

P1ff’s counsel also offers in evidence a deed
from Peter Cooper and wife to the Trenton
Iron Co., dated March 27, 1857, recorded
March 28, 1857, book A 2, 599.

Deed from Jacob M. Ryerson to Peter
Cooper, dated August ist, 1853, recorded
September ist, 1853, book T, 380.

Deed from Martin J. Ryerson to Peter
Cooper, dated August 31st, 1853, recorded
September ist, 1853, book T, page 382.

Deed, from Wm. S. Hogencamp, Sheriff
to Peter Cooper dated Sept, ist., 1853, re-

corded June 20th, 1854,book page 295.

Deed from Isaac I. Vanderbeck, Sheriff, to
Martin J. Ryerson, dated Sept, ist., 1853, re-
corded in book T, 360. [Counsel refers to

description of the property on page 365.]

Deed from Andrew Bell to Martin I. Ryer-
son, dated May 23, 1812, and acknowledged

on that date.

[The last deed referred to is objected to on
the ground that it is a paper not recorded
anywhere, and is produced by the defendant
on call of the plaintiff, and there is nothing
in the case which could make it possible evi-

dence of title for the plaintiff.



The Court:— Do you claim, Mr. Woodruff, that the

property in this deed embraces the property in suit ?
Plffs\ Counsel.— Yes sir.

The Court— When an ancient deed like this, 70 years
old, purporting to have been regularly executed and ac-
knowledged, is produced on the call of the plaintiff by the
defendants, I think it is admissible in evidence, and I will

allow to be used.

Deft’s Counsel excepts.

Philip R. George, sworn for plaintiff, testifies as

follows :

By Mr. Woodruff.

Q. [Showing the witness deed from Andrew Bell to
Martin I. Ryerson]. Did you ever see that before ?

A. Ithink I have seen that before.
Q. When ?
A. T can’t tell exactly the date, but I think I saw this

among a large amount of old deeds that had never been

recorded when I took possession.
Q. When was that ?.

A. Iwentto Ringwood September 20th, 1853:1boarded
withJacob M. Ryerson during the winter and through

that time there were a great many old papers.
Q. Who had the deed when you saw it ?
A. Mr. Ryerson.
Cb How long was that after you went to Ringwood ?
A. T could not tell; T should suppose that winter.

Q; WasdJacob M. Ryerson the son of Martin I. Ryer-
son.

A. T suppose so.

Q- You understood him to be the son of Martin I. Ry-
erson ?

A. Yes sir.

20
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CROSS EXAMINATION.

By Mr. Tuttle:

Q. What is your employment ?

A. Well, sir, I am employed as an agent at Ringwood.
Q. Of whom ?

A. Cooper & Hewitt.

Q. The plaintiffs in this case ?

A. Yes sir.

Q. When did you first go to Ringwood ?

A. I think it was the 20th of September, 1853.

Q. Have you lived there ever since ?

A. Yes sir.

Q. In whose employment were you at that time ?

A. I was in the employment of the Trenton Iron Go,
at that time.

2 Q. With whom did yoti say you boarded ?

A. With Jacob M. Ryerson, the old gentleman.

Q. And you went to board with him when you first
went to Ringwood ?

A. 1did, yes sir.

Q. How long did you board with him ?

A; I think 1 boarded with him till probably in March
or the first of April, till hs moved away”

Q. How did you come to see ariy deed of Mr. Ryer-
son’s. You say you saw a lot of old deeds ?

30 A. Simply because the old gentleman would be over-
hauling the papers and he would show me the deeds.
He had a chest full of papers there and in taking out
those papers he would say, “ There is a deed that you
ought to have.” I told him the understanding was he was
to gather them all together. Manyr times he came to
Ringwood after he would be away and brought upold
deeds.

Q. You say he had a chest full of papers ?

A. Of old papers.
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Q. And on several occasions he overhauled them ?

A. Yes sir, very often.

Q. Did you examine all the papers in that chest ?

A.- Oh, no.

Q. Did you examine any of them particularly ?

A. Yes sir, many of them. I got interested in them.

Q. Do you say you identify this paper as a paper he
had at that time ?

A. I think I do, sir.

Q. How sure are you of it ?

A. Tam almost positive.

Q Can you name or describe any other paper that you
saw in his possession ?

A. Yes sir; here are some. Here is a map that was
with that deed when I saw it. [ Map produced.d Ihave
got some papers here now.

Q. You got some old deeds from him ?

A Yes sir.

Q. Those you can identify because you have had them

since.
A. Inever looked at them till last night; I went to see
if T could find anything.

Q. You can identify them now as papers that you got
from him ?

A. Yes sir.

Q. Why didn’t you get this paper from him ?

A. T can’t tell ou sir. In the first place I considered
i\/[r. Ryerson was my superior when I went there; he was
a gentleman in his own house, the property had hardly
passed hands, the business had hardly been finished up.

Q- You got some deeds from him ?

A. T know I did. I am sorry to say many were burn-

ed up.

Q- The reason you did not get this was because he was
your superior ?

io

20
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A. No sir, I can’t tell the reason why I did not get that .

paper.
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. Are you willing to say upon your oath that you saw

;hat paper in the possession of Jacob M. Ryerson ?
A. T think I did sir.

Q. That is all you will say about it ?

A. I am not positive about anything unless I see it
Q. Did he say that you ought to have that paper ?

A. He did not say any one; among those papers there
were many we ought to have and we got a great many
and many we did not get. There were many papers we
ought to have had at Ringwood which were in the Ther-
apeutical College in Newark.

Q. Did you get those papers that you have in your
pocket while you were boarding with him ?

A. No sir; itwas when he was at Ringwood after that.

Q. Did you get any old deeds from him while you
were boarding with him ?

Y es; and other papers; everything almost pertain-
ing to the property.

Q. When did you cease to board with him ?

A. The next spring in 1854. I think it was about the
first of April in 1854 that be moved away.

Q. Where did he move to ?
A. I think it was to Little Falls.

Q. From the time you went to board with him till he
left there in 1854 you got a good many papers from him
pertaining to the Ringwood title ?

A. Yes sir; papers like that There were a good

many papers that were not recorded.
Q. What did you do with the papers you got ?
A. Most of them I put in the safe, those thatI thought

were of any value. Some of the old letters of Erskin, I
think Mr. Hewitt has in his possession. But unfortu-
nately everything in our safe was burned up. Thatis
one reason, I think, why I got those papers the last time

he was in Ringwood.
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Henry Me Daniels sworn for plaintiff, testifies as fol-

lows:— ¥

By Mr. Woodruff—

. Are you Surrogate of this county?

Yes sir.

Have you book A of wills?

Yes. (produced.)

Is the will of Martin } szrson recorded there? io
Yes sir.

On what page?

Commencing on page, n, book A of wills.

What is the date of the will?

PO P O Pr O PO P

It was signed May 24th, 1833.

Plaintiffs’ counsel reads the will in evidence.

Plaintiffs’ counsel offers in evidence a cer-
tified copy of the return of the Proprietors 20
of East Jersey to Andrew Bell; date June

22nd, 1811.

dJohn O. Raum, Jr., sworn for plaintiffs, testifies as

follows:— y

By Mr. Woodruff—

Q. Are you a clerk in the office of the Court of Chan-
cery in this state ?

A. Yes sir. 30

Q. Have you with you the proceedings in the case of
Boyce and Adams against Isaac M. Ryerson and others?

A. Yes sir. (papers produced.)

All the papers are offered in evidence.

Defendant’s counsel objects to the bill to.
foreclose, filed March 18th, 1851, on the
ground that there is nothing to show that it

is evidence in the case.
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Objection overruled.

Benjamin Roome. sworn for plaintiffs, testifies as fol-

lows:—

By Mr. Woodruff—

Q. How old are you?
A. I am in my 83rd year.
10 Q- Did you know Martin J. Ryerson in his life time?
A. I did sir; I was well acquainted with him.
Q. Was Jacob M. Ryerson a son of his?
A. Yes sir.
Q. Whose son was Martin J. Ryerson?
A. He was the son of Jacob M. Ryerson.
Q. Did you ever see this return to Andrew Bell of this
property?
[Showing the witness a paper. |
20

A. T don’t know as I ever saw this return, I saw a copy
of it.
Qr Can you point on the map, what property that em-

braced ?

Objected to.

Have you ever surveyed the tract yourself?
I helped survey it.

3° You are an old surveyor?
Yes sir.

Familiar with that ground up there?

>0 2 00

Yes sir.

Q. If you can point out on that map what part of the

property that return covers, I wish you would do so?

A. I can tell from the locations on the paper, the first

course was north 13 degrees; east 44 chains; that is the

first course.
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By the Court:

Q. Is there anything by which you can tell it is the
first course, or do you only know it is a line parallel with
the first course?

A. It is supposed to be the first course of the Ring-

wood tract.
Q. How do you know that?
At the time we surveyed it we had the course.
Which lot? - ! io
The lot in the survey.
For the making of that map?
Yes sir.

You helped make' the map?

> o o o P

I helped survey the land before the map was made.

Q. Your son made the map from the survey that you

helped to make?

. 20
A. Yes sir, the second course is 71 degrees; east 43

chains. The third is south 31 degrees and 30 minutes; west
52 chains and 50 links. The fourth course is north 78 de-
grees and 30 minutes; west 31 chains and 30 links. The
fifth course is north 34 degrees; east 12 chains to the place
of beginning. That embraces the whole tract of 134
48-100 ACres.

By Mr. Woodruff.

Q. Have you been familiar with that Ringwood tract 30
for the last 30 years as a surveyor?

A. Thave sir.
Q. Whereabouts is Shepherd’s Pond with reference to
that tract?

A. It lies up here (poinfing it out on the map.)

Q. Did Andrew Bell ever have any property except
the Shepherd’s Pond lot?

A. T don’t know that he had, I don’t know whether he
had or not. . 11
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CROSS EXAMINATION.

By Mr. Tuitle:

Q. Who was Andrew Bell?

A. Well, he was one of the Board of Proprietors, It
was so said at the time.

Q. One of the board of EastdJersey Proprietors?

io A. Yes.

Q. Do you sayin your experience as-a surveyor that
that lot is the only Bell lot in that region ?

A. No.

Q. Weren’t there a great many Bell lots in that region?

A. Andrew Bell was not a surveyor himself and Tunis
Ryerson used to survey a great many lots and return
them to Andrew Bell, he gave the title and Ryerson
did the surveying.

2Q Q. How many were there?

A. A great many about the country, I could not tell
you, there was a 400 acre lot called the Bell lot but I
never saw any paper.

Q. But there were a great many?

A. There' were a great many located all over the coun-
try; wihether there were any more located around there
or not I don’t know.

Q. Don’t you know that Mr. Morris himself has a lot
known ks the Bell lot ?

A. T guess he has.

Q. Have you no doubt about it?

A. No, I have no particular doubt about it. I couldn’t
tell exactly without I examined the papers. I have run
all those lines but I have not got the papers here. I could
not describe them particularly.

Q. Do you know as a surveyor if Charles Morris, this
defendant having land adjoining this lot that you have de-

scribed here?

A. He owns land adjoining, sir.
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Q. And he owns land lying right within the lines of
that lot?
A. Yes.

By the Court:-—'

Q. What led you to fix the beginning point in this Bell
survey at the place which you have fixed it on that map?

A. It calls for a certain corner of the Ringwood tract,
and we ran the Ringwood line all the way up to find the
beginning corner of this lot. 10

Q. How did you identify the Ringwood tract?

A. That is a certain beginning place and we com-
menced there. . It is called the Ringwood tract. There
are some 6oo0o0 acres in it, and we went to the beginning
comer and ran the lines m order to ascertain the begin-
ning corner of this lot.

Q. Is that beginning corner of the Ringwood tract
marked out in visible marks ?

A. SO many chains from the beginning of two streams 20

well established.

Q. Then from that beginning corner you found that one
of the Ringwood tract which was referred to as the be-

ginning point of the Bell survey ?
A. Yes sir.

By Mr. Tuttle.

Q. This map shows that beginning point ?
A. Yes Sir. | 30

Q. Do you know a man named David Storms, that
owned a Bell lot up there ?

A. I guess so, I can’t tell positively without looking at
the papers.

QHOW many other Bell tracts have you known of in
that neighborhood ?

A. I can’t tell you thatexactly unless I saw the papers.
Q- Tell as near as you can ?

A. Tcan’t come anywhere near it.
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Q. A dozen ?

A. I can’t tell unless I examine the papers. If I look-

ed at the papers I could tell.

Q. What was there at the beginning point of the great
Ringwood tract as you ran it ?
A. A stake and a heap of stones.
Q. How large a heap of stones P
A. I should judge about a sled load.
I0 Q. What kind of a stake ?
A. I can’t tell you what kind of wood it was, I don’t
recollect, that
Q. A stake driven into the ground?
A. Yes ; and the stones piled upon it.
Q. Do you know who put that heap of stones there ?
A. Yes sir.
Q. Who did it ?
A. I helped to put it there.
Q. Who put the stake there ?
A

I can’t tell you ; some of the chain bearers or ax

Q. When did you do that ?

A. Well, at the time we run those lines, it is 4 or 5

Q. It was after this controversy with Mr. Morris
began to start up ?

A. No, it was don-e before that.

30 Q. Did’nt you know that there was some controversy
existing at that time between Morris and Cooper &
Hewett as to where their respective land lay ?

A. What I mean is, it was done before the alleged cut-
ting was done ; there did not appear to be any controv-
ersy.

Q. Don’tyou know that before you placed that heap
of stones there and put that stake there, that there was a

dispute between Morris and Cooper & Hewett as to

where the lines were ?



A No sir.

Q. Haii’cyou heird it?

A."No s'r.

Q. When did you first hear that there was any dis-
pute there between them ?

A. After we run it, then I did’nt hear there was any
dispute.

Q. What led you to run that great Ringwood tract?

A. They wanted to know where all their lines lay and i

where their lands lay. W e not only ran those lines but
all the others of the Ringwood tract. They did not

know where they were.
Q. Who assisted you in running those lines ?
A. My son William.
Q. What part of the work did you do ?

A. I consulted with him, I generally carried a front

Q. What did he do ?
A. He carried the compass and took the courses and
kept the field book.

Q. Those mountains are pretty full of iron, are they

not ?
A. Yes.
Q. There is a good deal of variation in places ?
A. Yes, thatis all so.

Q. There is a great deal of liability to make mistakes

running with a compass ?

A. There is some if you don’t know how to run min-
eral lands.

Q. Can you run mineral lands with a compass and be
certain of your courses?

A. Yes, if you know what the minerals are where you
start from.

Q. How did you fix the point at which you made this

heap of stones and set the stake ?

A. We ran to it and fixed it.

—
o
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Q. Where did you run from ?
A. As I told you, we ran the Ringwood lines.

Q. I am talking now about the beginning. They had
to start at some point to run the great Ringwood tract,
as you call it, containing 6,000 acres. How did you find
the point at which you piled up those stones and drove
that stake ?

A. By running from the Ringwood and Long Pond
rivers, where they met.

Q. How wide are these rivers ?

A. One of them is not very wide, the Ringwood river
perhaps is two or three or four rods in different places and

the Long Pond river the same.
Q. You started»from the forks ?

A. From the ash tree or stump of it in the forks of the

river. That stump is there now.
Q Have you got the old papers here ?
A. No.
Q. Do you remember how far you ran from the forks

of the river to find the point where you piled up those

stones ?
A. I don’t recollect exactly.
Q. Do you recollect what course you ran?

A. T guess it was three courses to get up there if I

recollect right, and then it comes a straight course.
Q. Did you ever run these lines more than once? $
A. Yes, twice.
Q. When the first time?
. Several years ago. I can’t recollect exactly how
long.
Q. Did you run all these lines?

A. No; I ran from the forks of the river up to the be-
ginning of the Ringwood tract, 15 or 20 years ago.
Q. Now, when you ran that line 20 years ago did you

fix a monument at the beginning point?

A. We did.
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Q. When you ran it the last time did you put. up an-
other heap of stones?

A. .That heap of stones was thrown away and we put
w alother one.

Q. Can you tell whether those two heaps of stones
were at the same place ?

A. Tjudge they were very near or quite.' I think they
were exactly in the same place according to the bearing
of the chain.

Q. You have nothing else to j-udge hy?

A. We have nothing else to judge by.

Q. How large a heap of stones did you put there the
first time ?

I don’t recollect. It was quite small.
How large were the stones that you piled up ?
I don’t recollect that either.

But you do remember that you put up a monument?

Was that monument in the woods?
No.

Was it in cleared land ?

> o > o L PO P

It was between the road and the river close to the
road

Q. I understand you to say that there were 134 acres
within the lines around here which you ran. [Referring
tomap. ]

A. So says the return.

Q. You Say.you surveyed; don’t you know whether
within those lines there is that quantity ?

A. I did not make it up. I never mapped it or made
up the contents of it.

Q. Do you know whether that quantity is the actual

quantity within those lines or.whether it is that quantity

less what Morris owns within the lines?

A. T don’tknow, I never mapped it.

io
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RECESS.

Q. Have you found what you referred to as the begin-
ning corner of the 6000 acre tract; you ran from there

to the second corner, didn’t you ?

A. Yes sir.
Q. What did you find there?
A. I don’trecollect exactly.
10 Q. Did you putup a monument?
A. I rather guess not, I don’t recollect exactly.

Q. You ran from there to what you call the third cor-
ner of the great tract?

A. Yes.

Q. Do you remember whether you found any monu-
ment there f

A. I did not find any.

Q. Did you ever run entirely around the great tract as

2Qyou call it— the 6000 acre tract ?

A. I don’t know that I ever did run all the lines.

Q. You don’t know whether you could run that tract
and make your survey close, or not ?

A T don’t know whether I ran the third line of that
tract or not.

Q You don’t know whether you could run it and
make the survey close or not ?

A. 1 ranfr‘om the 4-th corner all the way around.

Q. Do you know whether you could run that tract ac-

3«

cording to the lines on paper and make the survey close.

A. We had abig arbitration on the closing lines. The
closing line is only five chains and we closed it up very
nearly. There is a mine hole there and it is all open, and
the corner is right in themine hole. It is very hard start-
ing from there to get the closing line, we however ran it
though. It is the closing line all but one, and we came
out very close to it.

Q. What did you find at the end of the closing line al

but one ?
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It was right in the mine hole.
You did not find a monument ?
No sir.

You found a hole in the ground ?

Yes.
Don’t you know that this survey of the land in pink

or o o>

covers land belonging to other persons than Cooper &

Hewitt ?

A. Covers a lot, I believe, that is deducted from the i

survey belonging to Mr. Morris.

Q. I am speaking of the pink part. Don’t you know
that covers land belonging to others than Cooper &
Hewitt ?

A. Ido not.

Q. Haven’t you stated that it covered io acres belong-

ing to John Rutherford ?
A. T have not.
Q. Don’t you know what itis ?
A. No.

Q. When you first run it didn’t it cover 10 acres be-
longing to John Rutherford ?

A. Not that I know of.

Q. Are you familiar with the land represented on the
lower part of the map ?

A. No, I am not familiar with it.

Q. Do you know where the house or cabin of John

Morris stood, where there is a small cellar hole now ?
A. Tdo not know.

Did you ever see it ?

No, sir ; I don’t know as I did.

Do you know where John Morris was born ?

I'do not.

o » o L

He was the father of the defendant ?

A. T suppose so ; yes, sir. I don’t know where he was
born.

Q. Have you ever seen a stone wall near the Corner of

20
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this lot ?

A. Yes ; there are a stone wall and fence there 1
think.

Q. Do you know whether or not it surrounds a small
parcel of land ?

A. I do not know that, unless it covers the whole lot.

Q. Did you ever survey this.lot of' Mr. Morris ? [Re-
ferring to the 50-acre lot.]

10 A- Yes, I guess I did.
Q. You have surveyed that lot ?
A. I think I did, sir, to find laps.
Q. What did you find in regard to it ?
A. I don’t know— only where the laps are.

Q. Do you mean us to understand that in running
Morris’s lot you did lap over on the pink lot ?
A. Yes, sir.
Q. Do you know' how much ?
20 A. I do not.
Q. Do you know, according to this survey which is

represented here on this map, how much land is actually

contained in Morris’s lower lot ?

A. I do not.

Q. Don’t you know that running this survey for
Cooper & Hewitt, as you did run it, and as it is mapped
here, leaves Mr. Morris short 7 or 8 acres on this lot ?

A. I do not know that.

30 Q. Did you ever calculate the area of Morris’s lower
lot there ?
A. No.

Q. Can you calculate now. the area of this lot which
you gave us the courses and distances of this morning ?

Can you do it here *“to-day ?

A. I have not made any calculation of it.
Can you do it?
I have got nothing to do it with.

You could if you had your instruments ?

>
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Yes.

Can you do it without your instruments ?
Not accurately.

Can you approximate the quantity ?

> o > o

I have not got the book here.

Q. Can you tell whether the lines, as laid down there/

do or not enclose more than 134 acres ?
A. Well, I don’t know ; I have not got the calculation
and I can’t tell. 10

Q. In running these lines for.Cooper & Hewitt haven’t

you changed some monuments ?
A; Yes we have seen some.
Q. Do you know how many ?

A. T don’t know as I Could tell you.. There is one at
the second corner of the big tract, and in running the

lines we found a good many monuments.

Q. Isn't it a fact in running over these lots in the
mountains there, that you find a good dea