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Affidavit for Ru.le to Show Cause. 

AFFIDAVIT FOR RULE TO SHOW CAUSE. 

STATE OF NEW JERSEY, } 
C E 

ss. 
OUNTY OF SSEX. 

MARGARET BEDERSKI, of full age, being duly 
1sworn according to law, on her oath depose ,s and 
says: 

I am the vvidow -of Peter Bederski, who died 
on May 11, 1923, while a member of the Police 
Department of the City of Newark. I married 
1\1:r. Bederski, my deceased husband, in the year 
1914 and there were born of our marriage three 
(3) children, Evelyn Bede.rski, who is now two 
(2) years old, Agnes Bederski, who is now ten 
(10) years old, and Gertrude Bederski, who is 
now ,seven (7) years old. ThHse children reside 
with me and I am supporting them and am their 
sole support. I lived with my husband con-
tinuously from our marriage up to the time of 
his death and was living with him at the time 
of his death. 

1\1:y husbaAd, Peter Bederski, was appointed a 
member of the Police Department of the City 
of Newark as a patrolman in the year 1920 and 
up to the time of his death there was deduct~d, 
pursuant to the ,statute known as the Pension 
Act of 1920, two percentum (27a) of his salary 
and all deductions provided for by Chapter 160 
of the Laws of 1920 relating to policemen's and 
firemen's pensions, and upon his death on lV[ay 
11, 1923, such payments and deduc tions had 
been fully made and deducted. His salary at 
the time of his death was $2,200.00 per year. 

Said Pension Act provides, in part, as follows: 
(Paragraph 3, Chapter 160, Laws of 1920, page 
326): 

'' The widow or children or sole dependent 
parent of any member of the Police or 
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Affidavit for Rule to Show Ca11,se. 

Fire Department, having paid into the fund 
the full amount of his annual assessment 
or contributions, who shall have lost his 
life in !he pe ,rformance of his duty, or who 
shall die from causes other than injuri es 
rece~ved in the performance _ of duty, shall 
receive a pension equal t,o one half of the 
salary of such memJhe.r at the time of his 
death, not exceeding $1,000.00; provided 
however, that in case of a widow and chil~ 
dren such pension shall be paid to the 
widow for use of herself and the children 
if any, and in case of children and no widow' 
then such pension shall be paid to such of 
the children who have not attained the 
age ?f •sixteen ( 16) years, in equal shares, 
provided the.re are three (3) or more chil-
dren; if t?ere are two ( 2) children, they 
sh~Il be paid $20.00 each monthly; if one (1) 
child, $25.00 monthly; and in case there is 
no ':idow and no children under the age 
of sixteen . ( 16) years, then such pension 
shall be paid to the sole dependent parent 
of such deceased me,mber; and provided 
further that no widow shall be entitled to 
a pension who shall have married any mem-
be.r after he shall have a,ttained the age 
of fifty ( 50) years; and provided further 
that if any widow entitled to a pension as 
aforesaid remarry, then such pension shall 
eease and shall not' be paid to such widow or 
her children. '' 

When I married my J1usiband, he was twenty -
two (22) ye•ars of age. I have not remarried. 

U1:der said Statute, the adminis ,tration of the 
pens10n fund created thereby, is vested in a 
board known as the Policemen's and Firemen' s 
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Affidavit for R iile to Show Cause. 

Pension Board, consisting of five ( 5) member s 
and to this board on July 5, 1923, I made formal 
written application for the pension to which 
I am entitled. A special meeting of said board 
was held on December 13, 1923, t o which I sub-
mitted evidence of the foregoing facts at which 
meeting no definite action was taken, but the 
matter adjourned subjec 1t to the call of the chair 
and at numerous succes ,sive meetings of said 
Policemen's and Firemen's Pension Board, fur-
the-r discussion of the ma tter took place with 
no de,cision being rendered until today, Ju ne 
30, 1925, at a special meeting of said board, when 
act.ion wa-s finally taken upon my application, 
the board voting ,to reject the same. 

My children and myself are in dire need of 
financial aid and I believe that pursuant to said 
.statute and by reason of the payments made by 
my hus 1band, we are entitled to said pension and 
I am advised that no other remedy e;xists to 
enforce my righ ts except by aid of this Hon-
orable Court by Writ of Mandamus. 

Therefore, deponent prays that a Writ of 
:Manda mus may is·sue out of and under the seal 
of this Honorable Court, directed to the said 
Police men's and Firemen' •s Pension Board, c.om-
manding and enjoining it to grant, allow and 
pay to me, for the . benefit of myself and said 
infant children, a pension of $1,000.00 per yea r , 
pursuant to the statute in such case made and 
provided . 

l\lIARGARET BEDERSJ(I. 

Sworn and subscribed to before me 
this 30th day of June , A. D. 1925. 

· ALB ERT E. McGEEHAN, 
A Notary Public of New Jersey. 

New Jersey State Ubrary. 
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Ritle to Show Cause. 

RULE TO SHOW CAUSE. 

New Jersey Supreme Court 
TIIE STATE, ex rel. :MARGARET 

BEDERSKI, 

vs. 
THE POLICEMEN'S AND FIRE-

MEN 's PENSION BoARD OF THE 
CITY OF NEWARK. 

On Motio n 
· for 

Mandamus. 

Rule to 
Show Caus e. 

Upon reading and considering the affidavit 
filed in the above-stated cause: 

It is •on ;£his firs1t day of July, A. D. 1925, 
ORDERED by the Court that the said Policemen' s 
and Firemen's Pension Board o.f the City of 
Newark, defendant, do show cause before this 
Court, at the. State House, in the City of Tr en-
ton, •on Tue-sday, the sixth day of October, 1925, 
,at 10 o'clock in the forenoon of that day, or as 
soon thereafter as counsel may be heard, why 
a peremptory o-r alternative writ of mandamus 
shall not be issued out of and under the seal 
of this court, commanding and enjoining it, the 
said Policemen's and Firemen's Pension Bureau 
of the City of Ne,vark, to gr -ant and allow and 
pay to Margaret Bederski, the widow of Peter 
Bedsrski, deceased, for the benefit of hers elf 
and her children, a pension out of and from the 
Policemen's and Firemen's Pension Fund of 
$1,000.00 per year, from the date of death of 
said Peter Bederski who died on :11:ay 11, 1923, 
while a member of the Police Department of 
the. City of N cwark; 
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Rule to Show Cai1,se, 

And it is further ordered that both parties 
hereto have leave to take affidavits and that the 
eviden~e and stipulations heretofore ta~en and 
entered into on the application before said board 
may be submitted and used before the 0ourt at 
said hearing. 

Let this rule be entered in the minutes. 

On motion of 

WM. S. GUMMERE, 
Chief Justice. 

JoHN W. McGEEHAN, JR., 
At torney of Relator. 

Due and legal service of a true copy of the 
within Rule to Show Cause is hereby ackno wl-
edged as of time this eleventh day of September, 
1925. 

JEROME T. CONGLETON, 
Att orney for Policem en's and Firemen's 

Pension Board of the City of Newark. 
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Application for Pension. 

APPLICATION FOR PENSION. 

Newark, N. J., July 5, 1923. 

To the Commissioners of Policemen/s and Pi re-
rncn's Retirement and Pension Pund 

of the City of Newark. 
GENTLEMEN: 

The undersigned, widow of Peter Bederski , 
who · at the time of his death was a member of 
the Division of Police, in the Department of 
Public Safety, hereby makes application for a 
pension, in aecordance with Chapter 160 of the 
Laws of i920. The said decedent at the time of 
his death held the rank of patrolman in said 
Division ·of P.olice, and was receiving an annual 
salary of $2,200.00 per annum. 

Name Margaret Bederski. 
Addre,ss . . . . . . . . . . . . . . . . . . . . . . . 

Name of applieant, J\!Iargaret Bederski, widow 
of Patrol,man Peter Bederski. 

Date of appointment, September 16, 1919. 
Date of birth,. April 9, 1892. 
Date of death, :May 11, 1923-killed. 
Date of marriage, June 16, 1914. Wife's name, 

Margaret Dunn. 
Age of applicant at time of marriage, nine-

teen years. 
Number of children, three. 
Name, Evelyn, born April 16, 1923. 
Name, Gertrude, born February 12, 1916. 
Name, Agnes, born, September 9, 1914. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
REPORT OF COl\1:MITTEE. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Committee. 
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Min1ftes of Special 'JJ,f eetin,g of Board. 

MINUTES OF SPECIAL MEETING. 

Minutes of Special meeting of the Policemen's 
· and Firemen's Pension Board, fixed by motion 

of the Commission for the hearing of the appli-
cation of Mrs. Margaret Bederski, ·widow of 
Policeman Peter Bederski, for a pension under 
the Pension Act of 1920, notice of which was 
served on the applicant, Mrs. Margaret Bederski, 
who appear ,s be.fore the Pension Board at the 
City Hall, Newark, N. J., on Thursday, Decem-
ber 13, 1923, at 10 :30 A. ·M. 

Present. 
l\1ayor Breidenbach. 

Comnii ssion.ers. 
l\,Ir. Donnelly, President. 
l\,'Ir. Long, Representing Police Department. 
l\,fr. IC-oppc., R_epresenting Fire Department. 
l\1r. Curran, Secretary. 

Jerome T. Congleton, Esq., City Counsel. 
J o·hn vV: l\1cGeehan, Jr., Esq., representing 

Mrs . Bede.rski. 

l\IRS. :MARGARET BEDERSICT, sworn. 

Direct · exam,ination by :Mr. ;-.1cGeehan. 

Q :Mrs. Bederski, you are the widow of Peter 
Bederski A I am. 

Q And when did y,ou marry :Mr. Bederski 1 
A 1914; nine years ago. 

Q Are there · any childr011 of tl1a t marriag e~ 
A Yes, sir. 

Q How many1 A . r11l1rce. 
Q vVhat are thl~ir names 1 A ]~velyn, Ger-

trude and Agnes. 
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Minu.tes of Special Meeting of Board. 

Q I-low old are those children ? A Evel yn 
i'S seven months old; Agne .s is nine years old 
and Gertrude seven years old. 

Q Do those children Jive with you now? A 
Yes, sir. 

Q Are you supporting the-ma? A Yes, sir. 
Q Were you living wHh yonr husband on 

l\1ay 11, 1923, A Yes, sir. 
Q Is that the date that he died? A Y cs, 

sir. 
Q Were you wiU1 Lim at the time of. liis 

death? A l was. 
Q At H1e time Mr. Bederski died, wlint wa s 

his business? A A patrolman. 
Q Of the Newark Police Department? A 

Yes, sir. 
Q I-low loug had he beeu such patrolman 'i A 

Four years. 

Mr. J\IIcGeeban: I assume it is admitted 
that tJ1e deductions from his salary were 
made sufficient to comply with the statutes. 

Mr. Congleton: We are willing to admit 
that Mr. Bederski was appointed a niember 
of the Police Departrneut Septern:ber 16, 
1019. I assume the secretary has checked 
these dates. 

Mr. Curran: ~l111ey are correct, l\fr. Con.-
gle.ton, acc.o,rding to tlie records of the Po-
lice Department:. 

.l\1r. Congleton: ~l1lrnt he died 011 1{ay 
11, 1923; that lie left him surviving, his 
widow, the prese11t applicant, and three 
children whose narnes and ages appear in 
the formal application blallk :filetl with the 
Commisslou; tl1at the deductio11s provid ed 
for by C11npter lGO of the La,vs of 1920 re-
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Minid es of Sp ecial lit eeting of Board. 

lating to the P.olice and Firemen's Pension 
Fund have been made from his salary. That 
is true, 1\1:r. Secretary, deductions had been 
made right along 0? 

Mr. Curran: Two per cent., according 
to the ]aw, yes. 

Mr. Congleton: We admit those facts. 
Mr. McGeehan: I think that is all we 

have to offer. 

Cross c:1:a11i ination l)y :M:r. Cm1gleton. 

Q Mrs. Bederski, you stated that you we:·e 
with your husband when he died? A Yes, su. 

Q And about what time of the day or morn-
ing was that1 A When he was shot 1 

Q No, when he died; when ;You were at the 
ho.spital with him, I an1 referring _to, :first 1 A 
Quarter after ten or half-past ten in the morn-
ing. . . . 

Q II ow lollg had you been witl1 lum bef o_ro 
that 0? A I liad been with him all th o while 
since ho came home from four o'clock in t he 
mornrng. 

Q IIe came home at four o'clock in tho morn-
ino· lYlay eleve .nth? A Yes, sir. 

b • 
Q And was shotf A Yes, su. 

f ' 1 1 · tl1e 11-1or·11111g-Q When before :our o c oc { _}n .__., 
had you semi him last ? A l1.,1ght o'clo ck in 
the evening. 

Q Eight o'clock the previous eve11illg1 A 
Yes, sir. . 

Q And nt tlrnt time he 1vvas in good health ? 
A Yes, sir. 

Q And he left you to report to Police :1ead-
quartors, so far as y ou knew ? A Well, it was 
his night off. 
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Minit.tes of Special 11,Jeeting of Board. 

Q And he didn't go out in uniform ·i A No, 
SU. 

Q :Did he say to you wlie1·e he was going? A 
No, sir. 

By Mr. Long. 

Q I wanted to ask 111:rs. Bederski this ques-
tion. Did your husband tell you that he had 
an appointment with somebody or was going to 
meet somebody? A Yes, that is what lie said. 

Q Did he say who he was going to meet ? A 
No, sir. 

Q I-Ie said he had au appointment 1 A Yes, 
sir. 1 

Q But didn't say with w}10m 0? A No, sir. 
Q He just simply said he had an appoint-

ment? A Yes, sir. 
Did he say at what time . he had the ap-

po111tme-nt? A No; he le.ft the house at eight. 
Q To keep an appointment? A Yes, sir. 

By Mr. Donn elly . 

Q Did he leave the house. accompanied by 
any 1body ? A No, sir. 

Q He was all alone ? A Yes, sir. 
Q Ile didn't say he had any dates; to meet 

anybody in particular; he was going to work? 
A No, he said he had an appointment. 

Re-dir ect exa1nination by M:r. McGee11an. 

Q Mrs. Bederski, did you know what your 
husband's destination was on t11e night he went 
where he was going? A No, sir, I did not. 

Q Did you know after he re.turned home 
40 ·where he had been shot? A No, sir. 

11 

Minittes of Special Meeting of B oard. 

Q Did you know af ter he returned home with 
whom he had been? A No, sir. 

Q Did you have any knowledge of the pur-
pose of your husband in making or keeping the 
appo intme11t that he n1entioned to you? A No, 
SH. 

By Mr. Congleton. 
Q After your husband came home at four 

o'cl ock in the morning ,shot, did he tell you how 
or where he had been shot? A No, sir, he said, 
'' I don't know.'' 

Q Nor at any time before he died he did not 
te.11 you? A No, sir. 

By 1.lir. JJicGeehan. 
Q You say he did not say when he returned 

home where he had been shot or how? A No, 
sir. 

Q Did he at any time subsequent to the time 
after the police or after the priest arrived say 
anything about whom he thought shot him? A 
Well, then I begge d ihim because I thought he 
would not live and I sa id, "Now, why don't you 
tell me; don' t you know who done it ~'' and he 
said, "I think a policeman." That is when he 
knew he was going to die. 

By Mr. Long. 
Q He didn't men tion why he thougl1t the 

policeman shot him? A No, sir. 
Q Or a:s to any of ti.he circumstances at all 

of the shooting~ A No, sir. 
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Minides of Spe cial llif eetin9 of Board. 

JVlr. Congleton: Nlr. Commissioners, af ter 
hearing J\tir. J\1:cGeehan 's statement as to 
what he understands · to be the evidence, I 
think perihaps it would be better for all 
ci0nceirned if we took the testimony of 
Dresch and Hetschel anew in this proceed-
ing, and if agreeable to you, Mr. McGeehan 
and I vvill go to Trenton at a time agreea ble 
to us with a stenographer and have the se 
two men examined. Of course, if you do 
not agre .e to go along, to•o, that would be 
your privilege, of course, but I think per-
haps it would be better if we simply took 
their testimony. It would be limited to 
this one question and there would not be 
all of this other outside matter that .we do 
not need. 

A motion was made that the City Counsel 
and Mr. J\1cGeehan, counsel for Mrs. Beder -
ski, examine the witnesses at Trenton, which 
was duly seconded by :.Mr. Long and car -
ried. 

J\1r. McGee.han: Let the record show my 
objection to such testimony . I object to the 
offer of the corporation counsel introducing 
in evidence any proof tending to show the 
manner in which the decedent met his death, 
or proof tending to show that at the time 
he met his death he was engaged in an un-
lawful act, upon the ground that under the 
statute known as the Pension Act of 1920, 
such circumstances are immaterial ·as the 
statute gives to the family of a deceased 
officer w~10 died from any cause the right 
to a pensio11. 

13 
Minu.tes of Special llJectin.() of Board. 

A motion was made to overrule the ob-
jection of Mr. McGeehan, duly seconded and 
carried. 

Mr. McGeehan: I now ask an exception 
to the ruling of the Board. 

Mr. Congleton: It is agree~ by Mr· 10 
McGeehan attorney for the applicant, al1d 
by myself 'tha t we will take the testimony of 
Dresch Hetsc:hel and Schaeffer, by consent, 
at Tre~ton, :and that it ,be sub~itted in the 
form of depositions to the Com-mission. 

(Adjourned subj ect t o the call of the 
Chair.) 
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STIPULATIONS AND ADMISSIONS . 

The following admi ·ssions and st ipu1ation s 
were entered into an d acqu iesced in by the Boa rd 
and the pet itioner at a fur ther he.a r ing befor e 

10 the Board on June 23, 1925. 

JJ,f r. M cGeehan. 

'' My objection stands to the materiality and 
co-mpetency of the evidence, but in or der to save 
time, I am willi ng to admi t that if certain wit-
nesses who test ified in prev ious criminal trial s 
were called, they would test ify to the followin g 
state . of facts-and I cons ent that th is stipu lation 
take the place of and have the same effect as 

2 0 if such persons had act ually testified before this 
~oard to this following · state of facts, suJbj ect to 
1 ts re levancy to this issue; 

That on the ear ly morn ing of May 11, 1923 
(the date of . death of Peter Bederski ) he in 

' ' company with 1:rnveral o_ther persons, including 
Adam Drese'h, Charles Hetschel, Louis Gimmel -
stob and Dan J\1cGowan, met for the purpose of 
going to a warehouse known as the Bernstein 
Wareho use on J elliff avenue, Newark, N. J., 

:to where certain whiskey, understood by such wit-
nesses to be owned by Peter Bederski, was 
stored. Whi le in sa id warehouse a police,man, 
by the name of Lou is Thomas, entered and whil e 
said persons we.re within the warehouse sev-
era l shots were fired therein . SuhsequeIJ.tly, and 
about an hour or two hours after this occur-
rence, Peter Beder-ski, was found upon the pord1 
of his home with a bullet wound in Jijs •body, 
from the effect s of which he died. It is not known 

4,0 to any of the persons who could be called as 
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witn esses whether or not the bullet wound found 
upon him was inflicted in the warehouse. 

In addition to the for egoing, it is further ad -
mitt ed that at the cri mina l tria ls one of the 
owners of the wareho use testified that Peter 
Bederski did not have any whiske.y, owned by 
him stored in said warehouse, and that he had 
ent~red said premises ·without permission of the 
owner.'' 

Mr. Congl eton. 
"It is stipu lated and admitted that at the 

time of his -de•ath, Peter Bcderski was a member 
of the Police Depar tment of the City of Newar k, 
r eceiving a sa lary of $2,200 per year; that he 
wa·s not unde-r suspension at such time or under 
charo-es nor were any charges at any time pr e-
f err:d aga inst hi-m in the Police Department 
which were pending at th e time of his dea th; that 
he was not dismissed from the Police Depart -
ment at any t ime; that he was nev er t ri ed or 
convicted of any offense alleged to have bee_n 
committed on the night of his death; that his 
wife, the petit ioner, did not marry him after he 
had atta ined the age of fifty ( 50) yea!s and 
that his wido'\V ha·s no t remarr ied . 

It is hereby st ipulated and agreed tha t th e 
foregoing stipulation and adm issions ~e, to-
gether with the testimony and proceedings at 
the hearings, submit ted to the Supreme C?ur t 
as the facts in and r ecord of th e. pro ceedings 
herein . 

JOHN W . :McGEEHA:N, J n., 
Attor ney for App lican t. 

JEROME T. CONGLETON, 
Attorney for Polic emen 's and Fir emen 's 

Pension Board of the City of Newark. 
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Decision of Board. , · 

DECISION OF BOARD. 

Newark, N. J., June 30, 1925. 
Minutes of an adjourned meeting of the Po-

licemen's and Firemen's Retirement and Pen-
sion Fund held on the above date in the office of 

10 Mayor Thomas L. Raymond. 

20 

Prese.nt-
Thomas L. Raymond, Mayor. 
J •ohn Howe, Director of Revenue and Finance. 
Captain John A. Byra .m, representing the Fire 

Division. 
Chief Michael T. Long, representing Police 

Division. 
John H. Donnelly, President Pension Fund. 

Mee.fjng called for the purpo·se of considering 
the applicati?n of Margaret Bederski, widow 
of Peter Bederski, for pension by reason of the 
death of her husband. 

Mr. John W. M,cGeehan, representing the ap-
plicant, argued in favor of the granting of the 
application, and Mr. Jerome T. Congleton, Cor-
poration Counsel, representjng the Fund, pre-
sented his argument. After a full discussion 

30 and consideration of the testimony and stipula-
. tions he.retofore entered into, a motion was duly 
made by Chief Long, seconded by 1\1r. Howe, 
and unanimously adopted, that the application 
for a pension made by Mrs. Bederski be denied. 

40 
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CERTIFICATE. 

I, THOMAS CuRRAN, hereby certify that the 
foregoing is a true extract from the minutes 
of a meeting · of the Polic .emen's and Firemen's 
Retirement and Pension Fund, held on June 30, 
1925 insofar a:s it relates to the application of 10 

' Margaret Bederski for pension by reason of 
the death of her husband, Peter Bederski. 

TH01\1AS CURRAN, 
Secretary. 
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Grounds and Reasons. 

GROUNDS AND REASONS. 

NEW JERSEY SUPREME COURT. 

THE STATE, ex rel. MARGARET 
10 BEDER.SKI, On Motion 

for 
Mandamus. vs . 

THE PoLICEMEN 's A::N'"D FIREMEN 's 
PENSION BOARD OF THE C1TY OF 
NEWARK. 

Grounds and 
Reasons. 

The prosecutor presents the following grounds 
and reasons why a writ of mandamus should 
issue to the Policemen's and Fireimen 's Pension 

2·0 Board of the City of Newark, commanding and 
enjoining it, the said Policemen's and Firemen' ·s 
Pension Board of the City of N ewa.rk, to grant 
and allow and pay to Margaret Bederski, the 
widow of Peter Bederski, decea.sed, for the ben-
efit of herself and her children, a pension out of 
and from the Policemen's and Firemen's Pen -
sion Fund of $1,000 per year from the date of 
death of said Peter Bederski, who died on May 
11, 1923, while a member of the Police De.part-

30 ment of the City of Newark: 

40 

1. Because the said Board was .without au-
thority and violated the provisions of the Stat-
ute, being Paragraph 3, Chapter 160, Laws of 
1920, in refusing .and failing to grant and pay 
to the · said 1.fargaret Bederski, said pension. 

2. Because the said 1\1:argaret Bederski ·was, 
on the date of death of her said husband and 
is now entitled to said pension from said fund 
under the control of the re,spondent and from 

19 
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the respondent, Policemen's and Firemen's Pen-
sion Bo-ard of the City of N ewa.rk, pursuant to 
and under the provisions of said ·statute. 

JOHN W. McGEEHAN, JR., 
Attorney for Prosecutor. 

Due and le.gal service of the within Gro~nds 
and Reasons on order to -show cause why Writ of 
Mandamus should not issue, is herefby ac~nowl-
edged this fourteenth day of September, 19~5. 

JEROME T. CONGLETON, 
Attorney for Respondent. 
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OPINION OF SUPREME COURT. 

Bederski v. Police1nen's and Firemen's Pension 
Board of City of Newark. (No. 229.) 

(Supreme Court of New Jersey. July 14, 1926.) 
10 ( Syllabus by the Court.) 

Municipal corporations-Widow of policeman, 
shot while off duty, held entitled to pension, 
though he may have been engaged in unlawful 
enterprise at time (P. L. 1920, p. 324). 

B., a policeman of the City of Newark, died 
on :May 11, 1923, from a revolver shot while off 
duty. His widow applied to the pension board 
of the city of Newark for a pension. The appli -

20 cation was denied. Held, that under chapter 
160 of the Laws of 1920 (P. L. 1920, p. 324) the 
widow was entitled to a pension under the provi-
sions of said act, even though B may have been 
engaged in an unlawful enterprise at the tin1e of 
his death. 

Proceeding by the State, on the relation of 
Margaret Beder ski, for mandamus to be directed 
to the P olicen1en 's and Firemen's Pension Board 
of the City of Newark. .On rule to show cause 

30 why a peremptory or alternative writ of man-
damus should not issue. Peremptory writ 
awarded. 

Argued January Terrn, 1926, before Trenchard 
and l{atzenbach, JJ. 

John W. McGeehan, Jr., of Newark, for relator. 
Jerome T. Congleton and Chas. 11. Myers, 

both of Newark, for respondents. 

l(ATZENBACn, J. This case is before us upon 
40 a rule to show cause why a peremptory or alter-
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native writ of mandamus should not issue to 
command the policemen's and firemen's pension · 
board of the •city of Newark to grant to Margaret 
Bederski, widow Peter Bederski, for the benefit 
of herself and children, a pensiqn of $1,000 per 
year from the date of the death of Peter Beder-
ski, who was a policeman in the employ of the 
city of Newark. Bederski died on May 11, 1923. 

The record contains the application of ~f rs. 
Bederski for the pension, ihe ininutes of the 
policemen's and firemen's pension board rela-
tive to the application, and the testimony covered 

. by the applicant. The record also contains cer-
tain stipulations and admissions made by counset 
for the respec tive parties. From the record, as 
thus consti tuted the following facts appear: ' . Peter Bederski was appointed a member of the 
police department of the city of Newark on Sep-
tember 16, 1919'. }Ie continued to be a member 
of the departn1ent un til his- death on M:ay 11, 
1923. His salary at the time of his death was 
$2,200 per year. I-le was no t under suspe nsion or 
und er any charges at th e tiine of his death. At 
no time durino · his service had any char ges been 
preferred against him. He had not married the 
petitioner after he had at t ained the age of 50 
years. His widow has not remarr ied. He left 
a widow and three infant children, aged 9 years, 
7 years, and one month, respec tively. All de-
ductions from his salary pr ovided for by chap ter 
160 of the Laws of 1920, relating to th e poli ce-
men's and firemen's fund, had been made up to 
the time of his death. 

The fallowing are the fac t s relating to the 
death of Bederski: On :May 10, 19~3, at 8 
P. M., when he vvas not in uni forrr~ or. on duty, 
he left his home. He did not tell his wife wher e 

10 
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he was going. He was found upon his doorstep 
at 4 o'clock in the morning of 1\!fay 11, 1923, 
suffering from a revolver shot, fron1 which he 
died at about 10 :30 a. m. on that day. Bederski on 
the morning of May 11, 1923, was in the company 
of Adan1 Dresch, Charles J·Ietschel, Louis Gim-

10 n1elsto b, and Dan Magowan. They had met for 
the purpose of going to a warehouse, known as 
the Bernstein \V arehouse, in the city of Newark, 
where whisky ( understood to have been owned 
by Beder ski) was stored. "\Vhile in the ware-
house a policeman by the name of Louis Thomas 
entered the premises. Several shots were fired 
in the warehouse. T·wo hours after this . Beder-
ski was found upon the porch of his home in the 
condition mentioned. No witness could testify 

20 that Bederski had been shot in the warehouse. 
At a criminal trial arising out of the above 
occurrence, an owner of tho warehouse testified 
that Bederski had no liquor stored in the ware-
house. Before his death Bederski told l;is wife 
he thought a policeman had shot hi1n. Upon 
these facts the board refused to allow the pen-
sion. 

The respondent contends that Bederski 's 
widow is not entitled to a pension because Beder-

30 ski met his death while engaged in an unlawful 
enterprise, but, assuming for the purpose of 
argument that he did meet his death while en-
gaged in an unlavYful act, we are unwilling to 
hold that his widovv is for that reason deprived 
of the right to receive .a pension fron1 the 
fund created for this purpose. Tho third sec-
tion of chapter 160 of the Laws of 1920, ,vl;ich 
is the statute upon which 1\1rs. Bederski bases 
her application, provides as follows: 

40 '' The widow or children or sole dependent 
parent of any member of the police or fire de-
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partment, having paid into the fund the full 
amount of his- annual assessment or contribu-
tions, who shall have lost his life in the per-
formance of his duty, or who shall die from 
causes other than injuries received in the per-
formance of duty, shall receive a pension equal 
to one-half of the · salary of such mon1ber at 
the time of his death, not exceeding one thou-
sand dollars.'' 

It will be observed that a pension is given 
to the widow * * * of any member of the 
police department who has paid into the fund 
the full amount of his annual assessment or 
contribution, who shall have lost his life in 
the performance of his duty, or who shall die 
fron1 causes other than injuries received in the 
performance of duty. Bederski died from 
causes other than injuries received in the 
perforn1ance of _duty. The language of the stat-
ute plainly include s a case like the one under 
consideration. It may be that the draftsman 
of the act, if he had foreseen a state of facts like 
the one herein presented, would have so dqdted 
the act as to n1ake it inoperative in the present 
case . But the act is not so drawn. Its lan-
guage is plain. Notwithstanding Bederski 1nay 
have been engaged in a criminal undertaking 
when he actually received the wound which 
caused his death, his widow is entitled to a 
pension . The cases of Scott 1). Jersey City, 68 
N. J. Law, 687, 54 A. 441, and Leffingwell v. 
Kiersted, 74 N. J. Law, 407, 65 A. 1029, cited 
by the respondent, are not in point. They were 
decided under a statute by which a pension was 
to be pa id, if a firen1an should be fa tally injured 
while in the performance of, or atte1npting to 
discharge, his duties. The provisions of the 
act under revie,v are broader. 
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The respondent further contends that to gr ant 
a pension under the facts revealed in the ins tant 
case is against public policy. · The case of Smith 
v. 1fetropolitan Life Insurance Co., 125 Misc. 
Rep. 670, 211 N. Y. S. 755, decided in October, 
1925, in the Appellate Division of the New York 

10 Supreme Court, is cited to sustain this con-
tention. In this case a man took out - a policy 
of life insurance payable to his wife. He then 
murdered his wife. He was convicted and ex-
ecuted. His- personal representatives den1anded 
the payment of the policy which by the death 
of his wife had becon1e payable to the insured 's 
estate. It was held that to pay the proce eds 
of the policy- to the personal representatives of 
the deceased husband's estate would be con-

20 trary to public policy, as the act of the hus-
band in taking the life of his wife had enriche d 
his estate. This decision follows many oth er 
decisions of like import. They differ materiall y 
from the present case. Bederski did not enri ch 
his estate, assuming he would not have been 
killed if he had not visited the storehouse. He 
was the victin1. A wife is not deprived of th e 
proceeds of an insurance policy payable to her 
rrierely because her husband may be killed while 

30 engaged in an unlawful enterprise unless th e 
policy so provides. In the case ref erred to by the 
respondent, it was the act of the insured which 
n1ade the policy payable to his estate. In th e 
present case it was not the act of Bederski in 
going to the warehouse, if he did, which caus ed 
his death, but the act of some one else in in -
flicting the wound fron1 which he died. Th e 
visit to the warehous e was not the proximat e 
cause of Bed er ski's death. The statute under 
which :Mrs. Bederski applies for a pension evin ces 

40 
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a legis lative intent t o provide for the car e and 
maintenance of members of the polic e and fir e 
departments in case of disability, and for their 
widows, children, and sole dependen t parents in 
the event of death. To insur e such ben efit s there 
is paid into the fund a certain percen tage of 
their salaries. It is in effect protection by in- 10 
sura nce. The act should be construed liberally 
to effectuate the legisla tive int ent . It would 
we think, be wrong to exclude a widow, inno-
cent of any wrongdoing, from a pension which 
the act by its express provisions awards- her 
where her husband dies from caus es oth er than 
injuries r eceived in the perforn1ance of his duty . 

A peren1ptory writ of mandan1us, . directing 
the payment of a pension to Mrs. Bed er ski 
purs uant to the provisions of the st atut e, 1s 20 
award ed. 

30 

40 
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RULE TO MOULD PLEADINGS. 

NEW JERSEY SUPREME COURT. 

THE STATE, ex rel. ~1ARGARET 
1 O BEDERSKI, 

Relator, 

vs. 
THE POLICEMEN'S AND FIREMEN\, 

PENSION BOARD OF THE CTTY 
OF NEWARK, 

Respondent. 

On Rule to 
Show Cause 
Why a Per-
emptory or 
Alternativ e 
l'Vrit of Man-
damus Sho uld 
i r ot Issue. 

Rule to Mould 
Pleadings. 

Court having awarded a peremptory writ of 
20 mandan1us in this cause, and it now appearing 

that the respondents desire to appeal from said 
decjsjon to the Court of Errors and .Appeals, 

IT Is, on motion of Jerome T. Congleton, Es-
quire, corporation counsel of the City of Newark, 

ORDERED that an alternative writ of mandamus 
do issue in said ca.use, returnable forthwith, and 
that the relator demur to the return filed thereto, 
and that the pleadings be moulded so that the 
said appeal may be perfected in the Court of 

30 Errors and .Appeals. 
.AND IT Is FURTHER ORDERED that judgn1ent 

final be entered on such moulded pleadings. 
Dated October 2, 1926. 

Let this rule be entered in the n1inutes. 
WM. S. GUMMERE, 

C. J. 
I consent to the foregoing order. 

JOHN "\V. :McGEEHAN, JR., 
40 .Attorney of Relator. 
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WRIT OF MANDAMUS. 

NEW JERSEY SUPRE1VIE COURT. 

NEW JERSEY, ss. 
The State of New Jersey, to The 

Policemen's and Firemen's Pension 10 
(L. s.) Board of the City of Newark. GREET-

ING: 
..\i\THEREAS, Peter Bederski, a 1nem-

ber of the Police Departn1ent of the City of 
Newark died on the 11th day of :May, 1923, while 
a member of said Police Departn1ent of the City 
of Newark; and 

"\VHEREAS, said Peter Bederski was appointed a 
member of the Police Departn1ent of said City on 
Septem ber 16, 1919, and continued to be a me~1- 20 
ber of said department until tho said date of his 
deat h· his salary at the t in1e of death was $2,-, . 
200.00 per annum; he was not under suspension 
nor under any charges at the time of his death; 
at no time during his service had any charges 
been preferred against hin1; he had married the 
relator Marcraret Bederski, his widow, before 
he had attai:1ed the age of 50 years; since his 
death the relator has not remarried; he left three 
inf ant children aged 9 and 7 years and 1 n1onth; 3 0 
all deductions from his salary provided for by 
Chapter 160 of the Laws of 1920 relating to the 
Policemen's and Firemen's Fund had been made 
up to the time of his death; and 

WHEREAS, on the 11th day of May, 1923, when 
the said Peter Bederski was not in uniform or on 
duty, he died from the effects of a revolver shot; 
and 

'\VHER~As, Margaret Bederski, the widow of 
said Peter Beder ski, applied to Police n1en 's and 4 O 
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Firemen's Pension Board of the City of Newark 
for a pension under said Act of 1920; and 

WHEREAS, it is represented to us that the offi-
cers of said Policemen's and Firemen's Pension 
Board refused to grant said pension so applied 
for; and 

WHEREAS, it is charged and insisted before us 
that the determjnation of said Policeinen's and 
Firemen's Pension Board of the City of New-
ark was without authority in refusing to grant 
said pension and violated the provisions of the 
statute governing the same, being Paragraph 3 of 
Chapter 160 of the Laws of 1920; 

WE, THEREFORE, being willing that due and 
speedy justice should be done in this behalf com-

' mand and strictly enjoin you, that imn1ediatel y 
after the receipt of this vVrit, you do cause the 
name of said Margaret Bederski, the relator here-
in, to be placed upon the pension list of said 
Policen1en 's and Firemen's Pension Board of 
the City of Newark, in accordance with the 
statute in such case made and proviqed, or 
?ause to us to the contrary thereof signify, lest 
1n your default complaint should con1e to us 
repeated; and how you shall execute this, our 
comniand, certify to our Justices of our Supreme 
Court of Judicature, at Trenton, forthwith, to-
gether with this, our vVrit, and this in nowise 
omit at your peril. 

WITNESS, the Honorable William S. Gummere, 
Chief Justice of our Supren1e Court at Trenton, 
this day of , 1927. 

Clerk. , 
Upon n1otion of 

.JORN ,v. :i\1cGEETIAN, 
Attorney for Relator. 
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RETURN TO WRIT. 

NEvV JERSEY SUPREME COURT. 

THE STATE, ex rel. MARGARET 
BEDERSKI, 

Relator, 

vs . 
THE POLICEMEN'S AND FIREMEN'S 

PENSION BOARD OF THE CITY 
OF NEWARK, 

Respond ent . 

On Man-
darnus. · 

To the Honorable Justices of the Supreme Court 
of N evv Jersey: 

The Policemen's and Firen1en 's Pension Board 
of the City of Newark, Essex County, New J er-
sey, to whom the said writ is directed does here -
with make return thereto to your Honors, and 
asse rt and certify that all the statements set 
forth in said writ are not true; that it is true 
that Peter · Bederski was appointed a member of 
the Police Department of said City of N_ewark 
on Septen1ber 16, 1919, and continued to be a 
n1ember of said Department until the date of his 
deat h, •Nhich occurred on May 11, 1923; his salary 
at the time of death was $2,200 per annum; he 
was not under suspension nor under any charges 
at the time of his death; at no time during his 
serv ice had any charges been prof erred against 
him · he had 111arried the relator, Margaret Beder-' . . ski his widow before he had attained the age of 

' ' fifty years; since the dea th of said Peter Beder-
ski the rela tor has not remarried; deceased left 
three inf an t children aged njne years, seven 
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years and one month, respectively; all deduction s 
fron1 his salary provided for by Chapter 160 
of the Laws of 1920, relating to the Policemen 's 
and Firemen's Fund had _been m~de up to the 
time of his- death. 

On May 10, 1923, said Peter Bederski was 
IO not on duty. At 8 o'clock that evening he left 

his home in good health, he was not in uniform. 
At 4 o'clock on the morning of May 11th fol-
lowing he ,vas found on the porch of his home 
with a bullet wound in his body from the effects 
of which he died shortly thereafter. 

On May 11, 1923, early in the morning Beder-
ski with several other persons 1net for the pur-
pose of going fo a warehouse known as the Bern-
stein vVarehouse on J elliff avenue in the City 

20 of Newark, where whiskey understood to have 
been owned by Bederski was stored. The said 
Peter Bederski had no lawful right to enter the 
pren1ises. While in the ,varehouse, a policeman 
named Thomas entered, and several shots wer e 
fired. The four persons who were Bederski 's 
companions on said occasion were convicted of 
entering the warehouse and of burglary and are 
now serving tern1s in Trenton. 

Chapter 160 of the Laws of 1920, entit led "An 
3 0 Act providing for the retirement of policemen 

and firemen of the Police and Fire Department 
in municipalities of this state, including all police 
officers having supervision or regulation of traffic 
upon county roads, and providing a pension for 
such retired policeinen and .firemen and members 
of the Police and Fire Departn1ents, and the 
widows, child r en and sole dependent parents of 
deceased men1bers of said Departn1ents, '' ap-
proved April 15, 1920, provides in Section 3 

4o thereof that "the widow or children or sole de-
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pendent parent of any n1e1n?er_ of the Police or 
:B~ire Department, having paid into the fund the 
full amount of his annual a~sess_me~t o: con-
tribut ions, who shall have lost his life. in _the 
perfo rmance o{ his duty or w~o sh~ll die from 
causes other than injury received 1~ t~; per-
forn1ance of duty, sha ll receive a _Pension, etc. 

Bederski did not lose his life in the perform-
f d t He died from causes other than ance o u y. · d t r 

injuries received in the performance of his u } f 
He died while engaged in the performanc~ o 

1 ful act l-Iis widow should the ref ore an un aw · • d 
not be entitled to share in sa~d pens,ion fun · . .. 

0 J 30 . l925 the Policemen s an_d Fn e-n une , , · tl 
men's Retirement Pension Board met u1 1e 
office of the Mayor of the City of N ~wa~k and 
adopted a inotion denying !he application of 
Marg aret Bederski for a pension. . . 

Respondents therefore pray that . said wnt 
may be dismissed and that t~1ey ?e relieved from 
obeying the command thermn given. 

Dated 192 

THE POLICEMEN'S AND FIRE~l{EN'S 
PENSION BOARD OF THE CITY OF 
NE,VARI{, 

By TIIOMAS E. CURRAN, 
Secretary. 

JEROME T. CONGLETON, 
Attorn ey Responden t. 
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DEMURRER. 

NEW JERSEY SUPREME COURT. 

THE STATE, ex rel. 1\1:ARGARET 
BEDERSKI, 

Rela.tor, 

vs. 
THE PoLICEMEN's AND FIREMEK's 

PENSION BOARD OF THE CITY 
OF NEWARK, 

Respondent. 

On Man-
damus. 

Demurrer. 

Margaret Bederski, the relator, by John W. 
20 McGeehan, her attorney, comes and says that 

the said writ should not be dismissed for that: 

30 

40 

The return to said writ by said respondents 
and the matters set forth therein are as the same 
are set forth, not sufficient in law, and wherefore 
she prays that a peremptory writ do issue to said 
Policemen's and Firemen's Pension Board of 
the City of Newark in conformity with the terms 
of the alternative writ heretofore issued. 

JOHN vV. McGEEHAN, JR., 
Attorney of Relator. 

33 

Joi11der in Den1/u,rrer. 

JOINDER IN DEMURRER. 

NE,V .JERSEY SUPREME COURT. 

THE STATE, ex rel. :MARGARET 

H8DERSKI, 
Relator, 

vs. 
Tirn POLICEMEN 's ANP FIREMEN 's 

PENSION BOARD OF THE CITY 
OF NEWARK, 

Respondent. 

On Man-
da1nits. 

Joinder in 
Demurrer. 

And the respondents, Policemen's and Fire-
men's Pension Board of the City of Newark, say 
that: 

Tbe return to said writ and the matters there-
in contained, in the man ner and form as stated 
therein, are sufficient in law and that they are 
thereby entit led to be relieved of the command 
made therein, and the said Policemen's and 
Firemen's Pension Board of the City of New-
ark is ready to verify and prove the same as the 
Court shall ,rlirect, and prays judgment there-
upon. 

JERONIE T. CONGLETON, 
Attorney of Respondent. 
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RULE FOR JUDGMENT. 

NEW JERSEY SUPRElVIE COURT. 

THE STATE, ex rel. MARGARET 
BEDERSKI, 

B ela.tor, 
vs. 

THE PoLICE~EN's AND FrREMEN's 
PENSION BOARD OF THE CITY 
OF NEWl\.RK, 

Respondent. 

On Man-
danius. 

Rule for 
Judg1nent. 

. The Co_urt having made a rule to mould plead-
20 ~ngs herein and it now appearing that said plead-

ings have been duly moulded in accordance with 
said rule so as to exhibit an alternative writ of 
mandamus, a return to said writ, a demurrer to 
said return and a reply thereto, IT Is THEREUPON 

. ' on tlus day of January, 1927, on n1otion of 
John vV. i!l:cGeehan, Esquire, attorney for the 
relator, . 

ORDERED, that judgment final be entered on the 
pleadings so moulded as aforesaid in favor of 

30 the relator and against the respondents. 

40 
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NOTICE AND GROUND OF APPEAL. 

NEW JERSEY SUPRE1\1:E COURT . 

THE STATE, ex rel. MARGARET 
BEDERSKI, 

R elator, 

vs . 

THE PoLICEMEN 's AND FIREMEN 's 
PENSION BOARD OF THE CITY 
OF NEWARK, 

Respondent. 

On Rule to 
Show Cause 
Why a P er-
emptory or 
Alternative 
Writ of 
Mandamus 
Shou ,ld Not 
Iss ue . 

Notice of 
Appeal. 

TAKE NoTICE that the respondent appeals fron1 
the whole of the judgment entered in this cause 
to the Court of Errors and Appeals, on the fol-
lowing ground : 

The Supreme Court of the State of New Jer-
sey erred in grant~ng to the appellee a peremp-
tory writ of n1andan1us directing the payn1ent of 
a pension to the relator-appellcc instead of dis-
miss ing the application therefor. 

Dated August 17, 1926. 

Resp ectf ully, 

JERO :ME T. CONGLETON, 
Attorney of Appellant. 
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New Jersey Co_urtof Errors and Appe"1s 

THE STATE, ex rel. MARGARET 

BEDERSKI, 
Relator-App ellee, 

vs. 
TnE PoLICEMEN's AND FIRE-

MEN 's PENSION BoAnD OF THE 

CITY OF NEWARK, 
Respondent-Appella nt. 

· On 
Manda1nus. 

BRIEF OF RESPONDENT-APPELLANT. 

This is an appeal from a judgment of the Su-
preme Dourt awarding a peremptory writ of man-
damus directing the payment to the relator of a 
pension provided by statute for member ,s of the 
Police and Fire Departments of the City of 
Newark . 

Peter Bederski, husband of the rclator, Le-
came a member of the Police Department of the 
City of Newark on September 16, 1919, and con-
tinued as such un t il he was killed. On May 10, 
1923, at eight o'clock in the evening, he left his 
home without telling his wife where he was 
going. I-le was not in uniform , or on duty. 
Early in the moTning of May 11th, he was found 
on the steps of his home suffeTing from a bullet 
wound, from the effects of which he died. On 
that morning, Bederski, with four other persons, 
met for the purpose of going to a warehouse, 
where whiskey understood to have been owned 
by Bederski was stored. He had no lawful right 
to enter the building. While they were in the 
warehouse, a policeman, who was on duty, en-
te red the building. Several •shots were fired 
there. 



2 

The Supreme Court said: 
"No witness could testify that Bederski 

had been shot in the warehouse.'' 
It evidently overlooked the statement in the 

stipulation (p. 14, I. 32), which reads as fol-
lows: 

'' While in said warehouse a policeman by 
the name of Louis Thoma ,s, entered and w'hile 
said persons were within . the warehouse 
several shots were fired therein.'' 

The several persons refe~red to undoubtedly in-
cluded Bederski, as the stipulation (p. 14, I. 25) 
admits that he, in company with i' several other 
persons'' therein named met for the purpose of 
going to the warehouse. Shortly afterward 
Bederski arrived at his home, wounded. It was 
testified in the criminal trial in which Beder ski's 
companions were convicted of unlawful entry 
and burglary, that Bederski had no whiskey in 
the warehouse (p. 15, I. 9). He told his wife that 
he thought a policeman had shot him (p. 11, I. 
30). 

If the shots were fired in the warehouse, and 
as there is no proof that any shots were fired 
elsewhere, the fair presumption is that Bederski 
was ·shot in the building where he had no right to 
be. 

· In seeking a pension under Chapter 160 of the 
Laws of 1920, the relator must necessarily rely 
on Section 3 of that act, which provides that the 
widow, etc., 

"who shall have lost his life in the perform -
ance of his duty, or who shall die from 
cause ,s other than injuries received in the 
p_erfo-rmance of duty, shall receive a pen-
sion * * " 

It is clear that Bederski did not lose his life 
in the performance of his duty. 

3 

The relator must rely on the clause 
"Who shall die from causes other than 

juries received in the performance of duty. 

Pensions are a reward for honorable service, 
and even an innocent widow of a guilty husband 
is not entitled to it. 

The framer ,s of the statute must have had in 
mind that a policeman or fireman who ':as killed 
while not performing duty, was not entitled to a 
pension, because a distinction is drawn between 
one who may have "lost his life in the p~rform-
ance of his duty," and one "who shall die from 
causes other than injuries received in the per-
formance of duty." In one case the •statute says 
'' lost his life'' which would carry with it the con-
struction that he was killed. In the other situa-
tion the words "who shall die" are used, which 
by inference would seem to indicate that if_ he 
dies from natural causes resulting from sick-
ness or disease, or from injuries received in the 
perf ormance of his duty, the widow would be en-
titled to the pension. 

Certainly 110 inference could or should be drawn 
fr om the language of the statu te that would 
entitle a widow to the pension, her husband hav-
ing committed or attempted to commit a crime. 

Similar words in an earlier statute (P. L. 1902, 
page 557) were declared by an explanatory stat-
ute adopt ed :May 10, ]907 (P. L. 1907, page 402), 

'' to mean and construed to apply_ to the cas e 
of any officer or man ~vho has died or sh~ll 
hereafter die as the direct resul_t of an in-
jury received, or sicl~ne~s or illness con-
tracted or incurred, wh ile in th e p er f orman ce 
of actual duty or th e a.ttempt ed per f orman ce 
of actual duty." 
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The Court of Errors and Appeals in Maitla nd 
v. Board of Police Commissioners of Garfi eld 
(93 N. J. Law, page 150) referring to the act 
above cited said: 

'' 'This . is the only rational meaning to ap-
ply to the same language in the act of 1911 
un~er whi~h !his ,suit was brought; and th~ 
legislature s interpretation of its own lan-
guage should ·be adopted.'' 

The Supreme Court held that 
"notwith~tandin~ _Bederski may have been 
engaged 1n a. criminal undertaking when he 

. actually received the wound which result ed 
in his death, his widow is entitled to a pen-
sion." 

This was on the theory that the policeman had 
paid into the fund by deduction from his monthl y 
salary two per cent. thereof but it did not give 
consideration to the fact that the taxpayers pay 
double the percentage deducted from the salar y 
of the member of the department. 

The Supreme Court held that the case of Sc ott 
v. Jersey City, 68 N. J. L., page 687, and L ef-
fingwell v. Kiersted, 74 N. J. L., page 407, were 
not in point because they were decid~d under 
a statute 1by which a pension was to be paid if a 
fireman should be fatally injured while in the 
per~ormance of, or attempting to discharge hi-s 
duties. In the latter case, Mr. Justice Reed 
stated: 

'' the query was whether his death occurred 
in the circumstances w.hich by the statute 
gave a right to a pension.'' 

In that case the decedent fell from a trolley 
. car on his way to his home. In submitting these 

cases, we did not claim they were binding against 
the relator, but they were cited to call attention 
to the fact that because of the equivocal lan -
guage in section 2 of the act then under con~ 
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siderat jo11, the Court invoked the language of 
section 1, and, therefore, with the two sections 
read together, exh~bited an int ent ion that dis-
ability or death should occur in active service. 
There is ambigui ty between sections 2 and 3 
of the act under consideration, and we claim they 
should be read tog ·ether. 

If there is any ambiguity or obscurity in the 
language of the statute it should be resolved 
against the relator because it is evident that it 
was never the intention of the Legislature to 
provi de for a pension to the widow or dependent s 
of a man who by an unlawful act created the 
situat ion. 

If the two sections are read together, it will 
be o'bserved that if the wound that Bederski 
had rece ived had not caused his death, but had 
permanent ly disabled him, he could not have been 
retire d on a pension because it is provided in 
section 2 of the act under consideration, that: 

'' any member * * * who shall have re-
ceived permanent disability in the perform-
ance of his duty, shall * * * be retired." 

so that it is clear that nei ther he nor his fam ily 
would have been entitled to receive any pension. 
When sections 2 and 3 are r ead tog ether, the 
words : 

'' who shall die from caus es other than in-
juries received in the performan ce of duty'' 

m'ean, and we contend are intended to mean, a 
death without the active influence of the decedent. 

The Supr eme Court declared that the sta tut e 
evinces a legi slat ive intent to pr ovide for the 
care and main tenance of memb ers in case of dis~ 
ability, and for the widows aud their dependents 
in cases of death, and that t o insure such bene-
fits there is paid int o the fund a certain per-
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centage of their salaries, but Beder ski's de-
pendents would not have received the benefits in 
case he had received permanent disability, even 
though he had paid his assessments, because, as 
we have stated, the statute permits him to re-
ceive a pension only if the permanent disabilit y 
occurs in the performance of his duty. That it 
is clear that it is a pension and not insuran ce 
is seen when it appears that if a policeman is 
dismissed from the service he loses all righis 
to a pension or to any consideration or even re-
imbursement of the money already paid into the 
fund by him. 

PUBLIC POLICY SHOULD PRECLUD E 
THE PAYMENT OF PENSION TO TH E 
WIDOvV OR DEPENDENT.S OF A MAN WHO 
WAS KILLED WHILE COMMITTING AN 
UNLAWFUL ACT. 

In the Supreme Court we cited the case of 
Smith v. Jv.l etropolitan Life Insuran ce Co., de-
cided October 1925, in the appellate term of the 
New York su ·preme Court, where payment was re-
fused to a man who had murdered his wife. The 
policy was on his life and was payable to his 
wife. After his conviction and execution, pay-
ment was demanded by his administrators and 
refused, and the Court held that they were not 
entitled to recover. That Court in its opinion 
held that to pay the proceeds of the policy would 
be contrary to public policy as the act of the 
hus 'band enriched his estate. We contend that 
the circumstances are not · different than that 
shown in the Smith case. Bederski had a pen-
sion payable to his wife. He was killed. If this 
pension is payable to his widow, she is enriched. 
While he may have been the victim, as the Su-
preme Court sta tod, he became sueh by his own 
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unlawfu l act. The Supreme Court further sta ted 
that in the Smith case it was the act of the in-
sured which made the policy payable to his 
estate and that in the Bederski case it was not 

' the act of Bederski in going to the warehouse 
which caused his death, and that the visit to the 
warehouse was not the proximate cause of his 
death . In the opinion of the Supreme Court it 
was stated that Bederski had not enriched his 
estate 

'' assuming he would not have been killed if . 
he had not visited the warehouse." 

But he did visit the warehouse and he was 
killed, so that we contend that the visit was the 
proxi mate cause of his death. 

If Bederski had not been shot or· had survived 
his wound, he would now probably be serv _ing a 
term in prison with his criminal associates. 

In the first section of the statute under con-
sideratio n a policeman may retire who has hon-
orably served ·for twenty years and attained the 
age of fifty, and any member who has honor-
a'bly serve d for twenty years and attained the age 
of sixty- five shall ·be retired. If a pension is pay-
able during life to those who have hono~ably 
serve d, a pension should not be payable after 
death to the widow of one who has served dis-
}10norably, and by reason of such dishonorable 
service has met his death. 

''N o one acquires a right of action from his 
own wrong,'' and this maxim should apply to tho 
widow or dependents of one who has committed 
a wrong. While it is conceded that the widow and 
minor children are innocent of any wrong doin g 
it frequently ha_ppens that the innocent suffer for 
the guilty. 
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While it is true that the act does not expr essly 
provide against the granting of a pension to the 
dependents of one who has committed an unlaw-
ful act, we cannot believe that it wa.3 ever th e in-
tention of the Legislature to provide for a pen-
sion to the widow or dependents of a man who 
caused his death by his own unlawful act. 

If the relator by virtue- of the payment of the 
two per · cent. claims any right by way of an in-
surance, the cases hold that the beneficiary can-
not recover where his act causes the dea th of the 
insured. 

While our sympathy may go out to the widow 
we must take into consideration the fact that the 
pension provided for under the act is only par tly 
paid by the member and that the municip ality 
pays twice the amount into the fund, so that it 
is not an insurance in the ordinary sense. It is 
a pension provided for a mem 1ber of th e Dep art-
ment, who, by his good behavior, has shown the 
right to deserve it. · 

Respectfull y submitted ,. 

JEROl\!1:E T. CONGLETON, 
CHARLES l\L :MYERS, 
At torneys for and of Counsel 

with Respondent-Appellan t . 

Arthur w . Cross, Law P ri n ter, 55-57 Laf a yett e St r eet , Newark , N. J . 

New Jersey Court of Errors and Appeals 

'l1nE STATE , ex rel-. i{ ARG ARET 

TIEnERS R I , 
R elaf or -Appc l lee, 

vs. 
THE P o1,10E M E N 's AND :U.,rn ,r~-

1\rnN 's P EN S TON Bo ARD OF 

THE C ITY OF N EWA RK, 

R esponde11f-Appe l lant . 

On ltia n-
da1nns. 

BRIEF OF JOHN W. McGEEHAN, Jr. , 
Of Counsel with Relator-Appellee. 

rrhis api:::eal wa s t aken by the r espon dent-ap -
pellant from th e judgment of the Su pre me ~ourt 
awarding a p eremp tory wri t of mandamus dir ect-
ing the payment to the r ela tor , Mar gar et Beder -
Rki, as widow of P ote r Beder skj, deceased, who 
died whil e a member of th e Po lice Depar tm ent of 
tho City of New ark, a pensjon for the benefit 
of hr r sclf and lrn1· cl1ildr en, vur suant to the 
statute, par agntph D, Chapte r 160, L aws of 1920 
(p. 326), est abli sh ing Uie P olice1nen 's and F ire -
men's P ension F und an d pr oviding for th~ pay-
nw n t of such pe11sjo11. 

rrh e matte r came bef or e th e Supr eme Court on 
tlw r eturll of tl1e Rul e to Sl10w Cause, and the 
8npr crne Cour t ( upinioll, p. 20, S. C.) awarded 
a pe r01nptory wrj t d irecting U1e pa yment of 
sueh a pen.sio11, whereupon tl 1c res pond ent ap-
pe alud a11(l ob i.a i11ed a nil e to mould the pl ead -
ingH a 11d to th e re t 1u11 of U1c respond ent to the 
w ri t , r el a tor <le rnu rred . 'J~he sole gro 1111d of the 
appeal is that ( p . :35, ~. C.) . 

" rl1he Supr em e Cour t of tho S tate of New 
J·or scy er red in grant i11g to th e appellee a 
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peremptory writ of mandamus directincr the 
t f• • b 

paymen o ~· p~ns~on to the relator-app elloe 
instead of d1Sm1Ss1ng the application there-
for." 

':l1hjg appeal, therefore, submits for U1e consid-
eration of t]1j s Court the same question that was 
submitted to tl10 Supreme Court, to wit, whether 
or not undor tlrn statute the relutor was entitled 
in behalf of hen;olf and ehjldren, to a pension , 
and whet.her tl10 Supreme Court erred in dire ct-
jng tlJe jssuance of a perernptory vvri t of man-
darnus. 

It is ruspedfulJy i:rnurnitt.ed tliaL by tl1e clear 
terms ,1nd provjsio11s of the statute i1.1 questio n 
tho re1ator was entHJed to the wr it mid to th e 
pensioll for hei·sull' nnd children. 

The sta 1 e of case filed con ta i111:; i11 full the 
record of t.l1e proceedings 11ad before the re -
sponde11 I: lJoard nnd includes the application for 
ponsioJl, n1inntes of the meetings :1t ,vhich the 
snrno w;is considered; the tostirnouy taken there-
on, arnl st.ip11latio1Js and ::1dmissiolls by counsel 
of the Hpplic,rnt m1d board, respectively and the 
decisiou of the board denying tlw pension. The 
~tnte of cm;c al~o contains a copy of the opinion 
of the Nnprenw Court awarding L11e perernptory 
writ of rnandanrns · 

Facts. 
Tlie 8tate or I.lit! l;asc ,vl1iel1 i.ndudei:; tlic evi-

dence JH'csc1d<:d bei'orc tlrn Board on the hearino · 
o[ tl1e application for pension and stipulations of 
ndmi_tted facts, reveals Lbat there is practically 
110 d1srrn Le o F f' acts involved in tlrii:; ease. It ap -
pears therein, that .Peter Bcderski was appointed 
a niember or the J>olice Department of the City of 
Newark on SeJJi.ernhcr lG, 19]9; that lw r L•mained 
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n memLcr o:f tho Police Department until the 
time of hi::, death on May 11, 1923; that he was 
rereivi11g a salary at thnt time of _$2,200 per 
year; that lie was llOt under suspens10n at such 
time or m1dm· eliarges nor were any charges at 
any ti1110 preferred aga.irn:,t him in the _Police 
Department which were pending at the tnne of 
]1is dC'atl1; Uwt he was not dismissed from the 
Police Department at any time; that he was 
uovcr tried or convicted of any offence alleged 
to have 1i'ce11 con1mitted on the night of his death; 
that his wife, the petitioner, did not 111arry him 
after he liad attained the age of fifty years and 
that his vvidow has not re-married. 

All oi' L11c foregoing is stipulated (p.15, S. C.) 
as rnattcn-; of admission i11 the record , exce11t th e 
date of ltis appointment which is admitted 
( p . 8, S. C.). rrhe proof a11d admission~ ~urth~r 
shovv Llrn t Pet.er Beder ski lef t him surv1v1ng hrn 
·widow, Margaret Bedcrs1d, the applicant, and 
three i11fm1t chi1dre11: Agnes, age ~); Gertru de, 
ago 7, nrn1 ]~volyn, ago l rn011t.b, at t11e ti1ne of 
his death. 

It was f ttrther provo11 a1J(] admitted (p. 8, S. C.) 
tlrnt the deductions provided foT by Chapter 160 
of the Laws or 1920, rela ti ng to the Po l~cen1en 's 
aud Firemen's Pension Fund had b een made 
frorn his salary up to the time of his death. 

rrhe foreo·oin O' t estimony a11d admissions con-
o b . • d 

stitute full proof of all of the circu111stan?es an 
facts Tcq11ired under the statute to entitle the 
applicm 1 t to the maximum pension of $1,0~0 per 
year , for her benefit and the benefit of her inf ant 
chilure 11, provided. for in the statu te. 

Application for such pension was duly made 
liy :Margaret Bederski, the wido~v, on July .5; 
1923 ( p. 6, S. C.) and the first hearing held there-
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on December J 3, 1923, and :finally after havi ng-
the matter under consideration at various ad-
journed meetings, the Board rendered its decision 
on June 30, 1925, denying the application for pen-
sion, ,vhcrenpon the rule to show cause bringi ng 
these proceedings before the New Jersey Su-
preme Co11d ,vas applied for and grnnted. 

At the hearing, the circumstances of the po-
liceman's death were inquired jnto by the Boa rd 
through its counsel and the evidence sho~~s that 
the decedent came home at four o'clock in the 
morning of i1ay 11, 1923, suffering from a re-
volver shot ,;vound and that at eight o'clock the 
previous evening lrn had left hjs borne, not jn 
uniform or on duty, not inforrnjng- 11is wife wl1erc 
ho was going (pp. 9 and 10 S. C.). lic did not 
tell J1is wife who 110 was goi1Jg to 1ncet, h11t mere-
ly said that he had an appointment. She furtl1er 
testified and t11ore was no evidence to the con-
trary that she did not know what his destinab011 
was ,,rhon he vvent out nor did she le,1n1 nfier ho 
came home wl1ere he }iad been shot, except tliat 
after tl1e poliee or the priest arrived crnd l1js 
wife beggPd him to tell lier whu shot }drn alld if 
he knew w110 djd ii-, he said "I t]1illk a polir c-
111an." Tlrn City Co11nsel reprm,ellting the Boar<l, 
sugge ste d t lie 1 aking of testin1ony of wit11csses, 
intended to show Urn t Beden,ld was engaged ill 
an unlaw f'u] iwt n 1 01e time lie wns shot. Counsel 
:for the applic,rnt ( p. J 2 8. C:) ubjedud to th e 
taking ol' m1y siwl1 te::;th110Hy "t1pon the ground 
ilwt unrl<·r Uiu slniute known as i.11e J>ensio11 Act 
of J 020, sueJ1 circumsh =rnrcs arc imrna 1.eria], as 
the staL1tte gives to the farnny of a decensed 
office wl10 d icd f rorn any ca use, I.Ii<'. rig11L to a 
pension." rrl1is ol>jcdJon Vi'Hs overruled ,111<1 n11 
exception lc1kt>11 to the ruling. Jn vjcw uf tl1e 
ruling; of 1110 Hoarrl tl1nt: s11d1 evidunep be r e-
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· - ,_. 1· 1 ·0 1·1 was entered · d , d cons1dere<l a Sl ,11111 dl ,l rmve c1n ·' - 1· ·t·' b . ( . 14 S C ) subJ.ed to U1e ap[) ica11 , s o -rnto p. : · · .. · f tl 
·ection (o I.he rnaterialit~ an~l competency ,o , ~c 
J ,·a_) , 'l1bat stipulatlo11 JS to tl1e effect L~1at 
ev J e1H.c. . . vious cnm-
cer tain ,vitnesses who testified in pre 
. , l , .·. ls would testify if called that 
uM l1ld . . ,-.. . J 1903 (tlie date 

"on the rnonnng of ii dY 1 ' . ""'. . 
·" 1 t] · of Pe te r B eder ski)' he 111 company 

01. c ea 1 · 1 a· o· Ada1n ·th ·al otl1er perso11s J nc u m b ·w1 · sever c ' ' ·r· . Q ··m 
I) . ., l Charles I-:letschel, . . Joms ,ur -

1 csc 1, . t -r· . the pur-beh,t of and Dan M.cGowan me . or , tl 
pose ol: going to a war?lwuse, l(:1own Js j~ 
Benistc1n ·warehouse 111 Newark, · 

1
, 

where certain whiske y, understood byB sduc l 
. T a b y Pe te r e er-witnesses to be O\\ ne · . · , 

. t . d While ill sa1d warehouse, a 
sln was s 0 1 e · f l ouh, 'l1homas o1iceman by the name o J • h . 
p t d d w·h1·1e said persons were wit in en ere an ., :fi d 
the warehouse, several shots were re . 
therein. Subsequently and about an hour o: 
two hours after this occurence , B~d:~ 
_ski was found upon t?e p_orch O :.~.8 0 .h o 
, with a bullet wound in l11s_ b~dy fr olm t 

. · h } a· d ]t 1S not mown eff ccts of wluc 18 18 · · · 1d l , lled t an of the versons who cou Je ca 0
, • ·ty , whether or 11ot tl1c bullet wound 

as w1 nesses, . . . fl" ·t 1 in the waTe-f d upon ]um was in ic e( . . . 
h~:1~e In addition to the f ore_go~ng, it_ .1s 
f r th~r admitted that a t tl1c cr1m111al , ~~1al, 
-u f the owners of the warehouse tesbfi~d 
on o o • . . t l any w lus-th at Pe te r Bedersk1 did n~>, rn:ve .. h 
1 d by him stored 1n sa.1d 'v~ar e o:use 
my owne .d ses with-and that he had entered sa1 .1),rom1 
out permission of the owner. 

On behalf of tho Board, its coun_8ul thereupon 
·tt "d tl following: ::;tipulatcd a11c1 adrrn · e 18 . , , t the 

"It js stipulated and adm1tte? tlkd , u , 
. . th p t Bedersln was u rnem-

tirnc of lns ~ea_ , e e;r. _ ent ol' the Cit y of 
her of the l o~1c_e Depa1 tm . . of $2 200 per 
Newark rece1v1ng a salary ' ' • at 

r. that he was not under suspens.1011. r 
~ea ' . t· under cl1argc8 llOI'. ,ver e_ m~) 
such time O : . f .. <-1 .... O'arnst htm 1n 
1 . t , uy time p re enc un . c 1arges a , a . l. 1 were pcnc1rno· at the Police Departm ent w n c 1 . o 
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the tjme of his death; that he was not dis-
~issed from the Police Department at any 
time; that he was never tried or convicted of 
any offense alleged to have been committed 
on the night of his death; tlrnt lds wife the 
petitioner, did not marry him after he' had 
at_tained the age of fifty years and that ]1is 
widow l1as not remarrieJ. '' 

Upon Hie foregoing facts, tlie applicant re-
spectfully submits that she was and is entitled to 
receive in accordance with the provisions of the 
statute, a pension for the benefit of herself and 
infant children of $1,000 per year as the widow 
of said deceased policeman. 

ARGUMENT. 
The shitute, Chapter 160, LawH of 1.920, pag e 

324, is entitled '' An Act providing for the retire-
ment of policemen and firemen of the police and 
fire departments in municipalities of this State, 
including all police officers having supervision 
or regulation of traffic · upon county roads, and 
providing a pension for such retired policemen 
and firemen and members of the police and fire 
departmcJlts, and the widows, children, and sole 
dependent pnrents of deceased members of said 
departments. '' 

The section of the above act w11ich governs the 
right to pension to the widows and children of 
deceased 110.lice officers is Section 3 vvhicJ-1 reads 
as follows: 

'' 3. 1'1ie widow or children or so.le de-
pend cm t parent of any member of the po.lice 
or fire department, having paid into the 
fund the full amount of hjs ann11al assess-
ment or contributions, who shall have lost 
his ljfe jn t~e performance of his duty, or 
who slrn.ll die from causes other than in-
juries rec~ived in t~e performance of · duty, 
shall recmve a pens1011 equal to one-half of 
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the salary of such member at the time of his 
death not exceeding one thousand dollars; 
provided, however, that_ in case of a ·w_idow 
and children such pension shall be paid to 
the widow for the use of he rself and the 
children, if any, and in cas_e of children . ar:-d 
no widow, then such pension shall be paid 
to sncli of the children who have no t at-
tained the age of sixteen years, in equal 
shares, provided there are thr?e or more 
children; if there are two ch1ldreu, they 
shall be paid twenty dollars each monthly; 
if one child, twenty-five dollars mouthl~; and 
in case there is no widow and no children 
under the age of sixteen years, then such 
pension shall be paid to the sole dependent 
parent of such deceased member; and pro-
vided, further, no widow sha1l be _entitled 
to a pension who shall have marrrnd _any 
such member after he sha11 lrnve attain ed 
the age of fifty years; ~nd provid ed, ft~rther, 
that if any widow enb Ued to a Pl?1s10n as 
aforesa id re-marry, then such ponsi~n shall 
cease and shall not be paid to snch wHlow or 
her children.'' 

The next section, Section 4, provides for the 
creation and maintenance of the fund and speci -
fies, in part, that 

'' there shall be deducted from every p~y-
ment of salary to such mernber of U_w_ po~1ce 
and fire departments in such mnn1~1r,ah_ty: 
two per centum of the amount t here of, etc .• 

mid further that 
"the municipality shall rais e by taxation and 
pay into said fund yearly, an amou~t equ~l 
to four per centum of the to_tal salanes paid 
to the members of the police and fire de-
partmon ts'' ; 

aud fu rth er proviHiC)l} is made for ll1e adding of 
var ious fines, etc., to the fund. • 

An e:xaminatio11 of each requircrnc11L of Sec-
tion 3 of the statute and a comparison with the 
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proofs and admissions in the state of case shows 
that ~very requirement of the statute is' found 
to. exist, so as to entitle. this ·widow and her 
children to the pension. 

J:i-,ol~owing the words of Sectiou 3, Urn appli-
cant is (1) "the widow or children" of a (2) 
"member of the police or fire department" (3) 
and "haviug pajd into t.he fund tl10 full amou nt 
of his annual assessment or contributions'' who 
di~ (4)_ "dio from causes other than injurie s re-
ceived _1n the performance of liis duty." Under 
s~ch cucumstances, the act provides for a pen-
sion equal to one-half o:f the salary of such mem-
ber at the tim_e of his death, not exceeding $1,-
000.00. Certarn provisions of Urn statute then 
follow to the effect that no widow sl1all be entitled 
to a peJ1si.011 who sliaH have married any such 
member nfter he shall liave aUai11ed the age of 
fifty years and that the pension shall cease if 
the widow re-marries, hut j 1, is admitted that 
lleither of thes e contingencies exist. 

The c~ntention of tbe Boal'<] in opposition to 
the pe11s10n appears to be that a pension should 
not ~e grauted to the widow and ehildren of a de-
ceased police of6cer who died or may have died 
as. th;e r es~lt of the commissi011 or imspected com-
m1ss1011 o! an unlawful act and U1nt· the Legisla-
ture c01dd not h_ave int.ended such surviving de-
pendents to recmve a pensio11. Sud1 view, what -
?ver arg11mc11ts_ migl1 t be ndva11ced fo r or agains t 
i_t from a logical or pl1ilosoph.ieal standpoint 
finds no suvport or basis i11 the explicit and clear 
words and provisions of the statute. ~i1he statute 
must be interpreted from its language and the 
clear purpose and expre88ed .intm1t of the act 
sliould govern i11 its interpre tatio11. It cannot be 
dispu~eJ tli~~t nowl1erc does tlie net provide tha t 
a polJce oihccr whose cl1aracter or reputation 
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rnigh t be assailed could die and his dependents 
shou]d by reason thereof be clepri ved of the bene -
fits of the act. Now here does it state that the 
dependents of an officer who dies while in the 
commi88io11 of an unlawful uct sl1ould not re-
ceive the pe11sion which is expressly provided for 
them and for which the deceased officer has paid 
a su l)s tan tial amount m on tl1ly to the fund to re-
cci ve for his dependen ts, the8e expressed statu-
tory bcmcfits for thcn1. Nowhere is there any 
stipuJatio11 or provisio11 in the statute that the 
Board may exercise its discretion or judgmen t 
as to who shall be entitled to tlie benefits of the 
act if they come withi n the statutory class. On 
the contrary, the act specifically gives the right 
of pensio11 to the 

",vidow or childrc11 or sole dependent paren t 
of any member of the police or fire depar t -
ment, having paid into the fund the full 
amoun t of his annual assessment or contribu-
tions, who shall have lost his life in the per-
formance of his- duty or who shall die fro1n 
causes other than inj,urie s received in the 
verf orrnance of duty ." 

The very fact that the Legislature in the same 
sent011ce specifi cally cr eated two classes of dece-
dents, to wit: 

'' who shall lrnve lost lii8 life in the per form-
ance of his duty'' 

wJ1ich necessarily means wl10 shall die from in-
juries or illness contracted or obtained in th e 
performance of his police duty nnd then added 
as an alterna ti ve claus e: 

'' or who shall die from causes other than 
inj nri os received in the performance of 
duty" 

shows that it wus the purpose of the Legis lat ure 
to give tl1e dependents of any police officer '\vho 
died while a member of the police department, 
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having paid his assessments, the right to the 
pension. 

The Statute of 1920 contains a repealer of all 
prior acts inconsistent therewith. The act re-
pealed by the Statute of 1920 and which was in 
force when it was enacted, is Chapter 142, La, vs 
of 1914, Section 13, page 249, and which provided 
for a widow 'R pension for 

'' the widow of every member of the police 
force or department of such cities having 
paid into the fund the full amount of the an-
nual assessment and contribu t ion s and ,vho 
shall have lost his life in the performance of 
duty or who shall have been retired becau se 
of injuries or disease contracted in the per-
formance of duty and shall then die from 
same''· ' 

and Section 15 of the same act provided for a 
pension of one-quarter of the annunl salary to 
the 

"widow of every member of such police 
force * ,x, * who shall have died from 
causes other than injuries received in th e 
performance of dut y and who shall have 
served nine years as a member of such polic e 
force." 

Th e ]anguage of ,Sect ion J 5 is precisely the 
same as that embodied in the act of 1920 now 
in force, as to the second c]ass of policemen 
whose widows are entitled to a pension, and dis -
tinguishes by such lnnguage those who sha ll die 
of any canse nnd tho dep endents receive a quar-
ter pension from thos e who died in the perform-
ance of duty or ·who di ed from illness or injury 
contracted in tbe performance of dut y nnd whose 
dependents rec eiv e a one -half pension. 

Section J 5 of Chapter 142, Law s of J 914, ·was 
then amended by Chapter 69, Laws of 1917, Sec -
tion 5, pnge 125, which did not cliange Section 15, 
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except prov ided for such one-quarter pension, a 
minimum al lowance of $365.00 per ye ar. I n all 
other respects, the section remained the same 
when the statute of 1920 was passed, repea ling 
tho statnte of 1914. . Th e effect of the statute of 
1920, wbicl1 is now in force , was to combine in 
one sect ion providing for a 50% pension for the 
widows of both classes, to vdt: tl1ose who shall 
have lost the ir lives in the performance of their 
duty and those who die from other causes anq 
make hotl1 of them en title d to the same amount, 
t o wit, 50<,Yc,i of the salary wit h a m~ximum of 
$1,000.00 per year . 

And the Pension Board of t l1e Ci Ly of Newark 
in adrninistering the fund entrusted to it, . has 
grant ed ever since 1920, a pension . of 50% to the 
dependen t s of any policeman who died whi le a 
member of the fund from any canses whatever. 
This sectio n of the statute is intenocd for t he 
bene fit not of the police officer, hnt of his widow 
mid miuor c]Lildren who fire innoce nt of any 
wrong or knowledge of wrong n nd for which pro-
tectio n they throngh the ir hm.,bnnd and fa the r, 
for years h·~ve paid a consideration amounting to 
2% of the gross salary of tl1e police officer. Ii~ 
this case there is no defiinite proof that B edersln 

' 1 · was engaged rn any criminal ad when rn was 
sho t. There 1s not even any definite proof or 
know ledge 01 1 th e part of anyone, beyond sur-
mise, that ho was sh ot in tlie ware1t0use, ~hen 
shots were fire(1 there. He never was convicted 
of any offense, either l)efore the poljce t ribunal 
or in tl 1e co;nts. II e never received a hearing or 
tri al which would en titl e the Pen sion B oar d to 
look upo11 l1im as a gnilty mc111. l t: is i~won'?eiY-
ahle that under th ese circumR1a11ees, l1JS widow 
nnd infant chi l<lrcn would be intended by the 
Legislatu r e · to suffer the loss of the pension 
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·which they need and for whicl1 t.lrny have paid 
in past years by being deprived of the contribu-
tions made to the fund from tl,ei r family's in-
come. 

A carefuJ consideration of Ll10 reports shows 
no decision . of our co1nts arisjllg out of any 
similar refusal of a pension hoard to pay a 
pension under similar cfrcumstances. 1~he act 
has, however, been applied by the cou.rts in sev-
eral instances where members of fire or police 
departments were originally denied enrollment 
in the pension fund on the grouJJd that they ·were 
not members of the department and in which 
cases the Supreme Court ordered U1eir inclusion. 

These cases are enlightening ns jndicating the 
all-inclusive effect of the prov1s1011s of the 
statute so ns to embrace :ill rnembers of such 
department.A i11 nccordance wit.Ii tl1e lnnguage of 
the statute. 

In the case of Sheehan v. Le e, 1)-irector of 
Rev en11e and F inance, et al. (115 AU. Rep. 347), 
the Supreme Court examined the Statute of 1920, 
upon tho application of the relator, Bridg et 
Sheelian, for a wril: of rnandamu8 r<:\qniring the 
Police and Fire Pension Commission of Tr~nto n 
to place lier name upon the roll of members of 
the Police Department entitled to the benefit of 
the furn]. rl:lie relator was appointed to tho 
position of janitress in the Police Departmen t. 
The Supreme Cmnt jll granting a peremptory 
writ of rnm1cl:1rnus anrl referring to the Act of 
1920 flaid, in part, · 

'' It: evinces a legislative in ten L, and adopts 
a pohc.y, to make provision for iho care and 
maintennnce of all the 11iem,bcrs of such dc-
vartnumfs in ense of death or disnbilit y and 
t}rn wjdows, children and sole depm~dent 
parents ol' deceased members and should be 
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construed to effectuate that intent. Ilulme 
v. Board of Commissioners, 111 Atl. Rep. 
541. Affirmed, Hulme v. Donnelly, 112 Atl. 
498." • 

The construction that the act includes all 
and excludes none of the mem bers of the 
police and fire departmen t s, finds strong 
support in the provision contained in Section 
4, requiring the municipality to raise by tax-
ation and pay into the fund yearly '' an 
amount equal to four percentum of the total 
salaries paid to the members of such depar t -
mmli R. '' 

While the facts in the case at bar are not 
iden t ical with the case of Sh eeh an v. L ee, above, 
the same principle is reall y· involved, for the 
Statute of 1920 in cludes the widow and children 
of every member of the Poli ce Department as 
fully as it includes every member of the Poli ce 
Department in the rights on the fund. 

The title of the act its elf expressed the pnr-
pose of the act when it is denominated as: 

'' An act ,x, ,x, * providing a pension 
for ,x, ,x, * the widows, children and sole 
dependent parents of deceased mem bers of 
said departments.'' 

This title is referred to as indicating the act in 
Hulme v. Board of Com .missioners, 111 Atl_. Rep. 
541. 

The statute in question is a remedial one and 
should be construed libera lly to , advance the 
object the Legislature had in view. II oguet v. 
Wallace, 28 N. J. L. 523. The object of which the 
Legis lature in tended to accomplish was the al-
levia tiou of want of widows and children of mem-
bers of the Police Department upon their dea th , 
by providing a pension. It would seem cruel 
and illogical to deprive them of that for which 
they have paid in par t , where they are innocent 
of any wrong or where the Legislature has not 
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by a~y _language contained in the act, 111 any 
way 1nd1cated such an exception to the specific 
wording of the statute. 

ANSWER TO BRIEF OF 
RESPONDENT-APPELLANT . 

In the brief of the respondent-appellant the 
suggestion is made that the Supreme Court in 
stating that 

"No witness could testify that Bederski 
had been shot in the warehouse '' ' 

evidently overlooked the statement in the stipu-
lation that 

'' While in said warehouse a policeman 
by the name of Louis Thomas entered and 
while said persons were within the ware-
house several shots were fired therein.'' 

There is no basis for the suggestion that the 
Supreme Court overlooked any of the facts in 
the stipulation, as the Supreme Court in stat -
. ' 1ng what it did, stated practically what the 
stipulation it self contains (P. 14, S. C.), 

'' It is not known to any of the persons 
who could be called as witnesses whether or 
not the bullet wound found upon him was 
inflicted in the warehouse. '' 

The respondent's brief also errs in stating as 
a fact (P. 2), 

'~ It was testified in the criminal trial in 
which Bederski 's companions were con-
victed o_f unlawful ~ntry and burglary that 
Bedersln had no wlnskey in the warehouse." 

As a matter of fact, Bederski 's companions 
were not convicted of unlawful entry and 
burglary in any trial, the only trial that ·was 
held having been a trial for murder in which 
the _jury returned a verdict of acquittal, ln~t the 
testimony referred to was that of one witness , 
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the owner of the warehouse, who testified Bed-
erski had no whiskey stored there. I-Iowever, 
the stipulation states _that (P. 14, S. C.), 

'' Certain whiskey understood by such 
,vitnesses to be owned by Peter Bederski, 
was stored'' 

in the warehouse, and in fact, the brief of the 
respondent (p. 1) states as a fact, 

'' On that morning, Bederski, with four 
other persons, met for the purpose of going 
to a warehouse, where whiskey understood 
to have been owned by Bederski was stored.'' 

Otherwise than tho foregoing there was no 
dispute as to the facts in the case. However, as 
the Supreme Court points out in its opinion, 
there was no proof that Bederski niet l1i.s death 
while engaged in an unlawful act, and even if he 
did, this would not deprive his widow and chil-
dren of the pension established for them spe-

-cifically by the statu te . The argument of the re-
spondent's brief see1ns to be tha t public policy 
should preclude the granting of a pension to tho 
wido-,v and children of a deceased police officer, 
assuming that the evidence showed he was killed 
in the performance of an unlawful act., even 
th ough the statute specifically confers the right 
to such a pension upou the widow and children 
of any police officer upon his death, if he· be a 
member of the Police Department, having paid 
into the Pension Fund the required assessments. · 
The opinion of the Supreme Court fully answers 
th is contention, and there is no basis in law for 
tho same . rrhe Supreme Court opin ion states in 
part, after quoting the statute, 

'' It will be observed that a peusion is 
given to the widow ,x, ,(, * of any me~-
ber of the Police Departmen t who has pa id 
into the F11i1d the full amount of his annual 
assessment or contribu t ion, who shall have 
lost his life in the performance of his duty, 
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or who shall die from causes other than in-
juries received in the performance of duty. 
Bederski died from causes other than in-
juries received in the performance of duty. 
The language of the statute plainly include s 
a case like the one under consideration. It 
may be that the draftsman of the act, if he 
had foreseen · a state of facts like the one 
herein presented, would have so drafted the 
act as to make it inoperative in the present 
case. But the _ act is not so drawn. Its 
language is plain. Notwithstanding Bed-
erski may have been engaged in a crimina l 
undertaking when he actually received tlie 
wound which caused his death, his widow 
is entitled to a pension.'' 

No additional cases are cited in respondent-
appellant's brief in this court from those cited 
in the Supreme Court and which were fully 
ans·wered in the opinion of the Court. The case s 
cited refer to circumstances differing entirel y 
from those in the present case and do not any 
of them involve an interpretation or considera-
tion of the particular statute under which this 
application for pension was made, and the dis -
tinctions and inapplicability of the same are 
fully and carefully pointed out in the opinion of 
the Supreme Court. 

It is respectfully urged that the decision of 
the Supreme Court awarding a peremptory writ 
of mandamus to the relator should be affirmed. 

JOHN W. McGEEHAN, JR., 
Attoruey for and of Counsel with 

Relator-Appellee. 




