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Affidavit for Rule to Show Cause.
AFFIDAVIT FOR RULE TO SHOW CAUSE.

StaTe oF NEW JERSEY,
3 SS
County oF HiSSEX.

Marcarer Brperskr, of full age, being duly
sworn according to law, on her oath deposes and
says:

I am the widow of Peter Bederski, who died
on May 11, 1923, while a member of the Police
Department of the City of Newark. I married
Mr. Bederski, my deceased husband, in the year
1914 and there were born of our marriage three
(3) children, Evelyn Bederski, who is now two
(2) years old, Agnes Bederski, who is now ten
(10) years old, and Gertrude Bederski, who 1is
now seven (7) years old. These children reside
with me and I am supporting them and am their
sole support. I lived with my husband con-
tinuously from our marriage up to the time of
his death and was living with him at the time
of his death.

My husband, Peter Bederski, was appointed a
member of the Police Department of the City
of Newark as a patrolman in the year 1920 and
up to the time of his death there was deducted,
pursuant to the statute known as the Pension
Act of 1920, two percentum (2% ) of his salary
and all deductions provided for by Chapter 160
of the Laws of 1920 relating to policemen’s and
firemen’s pensions, and upon his death on May
11, 1923, such payments and deductions had
been fully made and deducted. His salary at
the time of his death was $2,200.00 per year.

Qaid Pension Act provides, in part, as follows:
(Paragraph 3, Chapter 160, Laws of 1920, page
326) :

«‘The widow or children or sole dependent
parent of any member of the Police or
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Affidavit for Rule to Show Cause.

Fire Department, having paid into the fund
the full amount of his annual assessment
or contributions, who shall have lost his
life in the performance of his duty, or who
shall die from causes other than injuries
received in the performance of duty, shall
receive a pension equal to one half of the
salary of such member at the time of his
death, mnot exceeding $1,000.00; provided,
however, that in case of a widow and chil-
dren such pension shall be paid to the
widow for use of herself and the children,
if any, and in case of children and no widow,
then such pension shall be paid to such of
the children who have not attained the
age of sixteen (16) years, in equal shares,
provided there are three (3) or more chil-
dren; if there are two (2) children, they
shall be paid $20.00 each monthly; if one (1)
child, $25.00 monthly; and in case there is
no widow and no children under the age
of sixteen (16) years, then such pension
shall be paid to the sole dependent parent
of such deceased member; and provided
further that no widow shall be entitled to
a pension who shall have married any mem-
ber after he shall have attained the age
of fifty (50) years; and provided further
that if any widow entitled to a pension as
aforesaid remarry, then such pension shall

cease and shall not be paid to such widow or
her children.”’

When I married my husband, he was twenty-
two (22) years of age. I have not remarried.

Under said Statute, the administration of the
pension fund created thereby, is vested in a

40 board known as the Policemen’s and Firemen’s

)
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Affidavit for Rule to Show Cause.

Pension Board, consisting of five (9) members
and to this board on July 5, 1923, I.made foyn}al
written application for the pension tf) which
I am entitled. ~ A special meeting of s.ald board
was held on December 13, 1923, to which I Sl.l.b—
mitted evidence of the foregoing facts at which
meeting no definite action was taken, but }th‘ej
matter adjourned subject to the call_ of the‘ chair
and at numerous successive meetings of s‘md
Policemen’s and Firemen’s PenSion Board, h.n‘—
ther discussion of the matter took place with
no decision being rendered unti% today, June
30, 1925, at a special meeting of said boarc}, When
action was finally taken upon my application,
the board voting to reject the same. :

My children and myself are in dire need Qf
financial aid and I believe that pursuant to said
statute and by reason of the payrpents rr}a(le by
my husband, we are entitled to said pension and
I am advised that no other remedy e§1sts to
enforce my rights except by aid of this Hon-
orable Court by Writ of Mandamus. . .

Therefore, deponent prays that a Writ of
Mandamus may issue out of and under the se'al
of this Honorable Court, directed to the said
Policemen’s and Firemen’s Pension Board, com-
manding and enjoining it to grant, allow al}%
pay to me, for the benefit ,Of myself and sau}
infant children, a pension of $1,000.00 per yemi
pursuant to the statute in such case made anc

covided: e
provide MARGARET BEDERSKI.

Sworn and subseribed ‘fp before me
this 30th day of June, A. D. 1925.

AvrerT E. McGEEHAN,
A Notary Public of New Jersey.

New Jersey State Library




Rule to Show Cause. ' Rule to Show Cause.
And it is further ordered that both parties
phesn kb ' hereto, have leave to take affidavits and that the
evidence and stipulations heretofore taken and

NeW Jer Sey Supreme Court ‘ entered into on the application before said board

may be submitted and used before the court at
said hearing.

THE StTATE, ex rel. MARGARET .
4 Uy . . AV / ALV : . L - .
BEoi: On Motion . Let this rule be entered in the minutes.
- 4 N ’ = 3
for ' WM. S. GUMMERE,
vs. Mandamus. Chief Justice.
S M
THE POLICEMEN’S AND FIRE Rule to
MEN’S PENsioN BoOARD oF THE Show Cause. ,
Ciry or NEWARK. JoaN W. McGEEHAN, JR.,
Attorney of Relator.

On motion of

Upon reading and considering the affidavit ' Due and legal service of a true copy of the
filed in the above-stated cause: within Rule to Show Cause is hereby acknowl-

It is on this first day of July s ASDaE1925 edged as of time this eleventh day of September,

OrperEp by the Court that the said Policemen’s | 1925,

and Firemen’s Pension Board of the City of JEROME T. CONGLETON,
Newark, defendant, do show cause before this Attorney for Policemen’s and Firemen’s
Court, at the State House, in the City of Tren- Pension Board of the City of Newark.
ton, on Tuesday, the sixth day of October, 1925,

at 10 o’clock in the forenoon of that day, or as

soon thereafter as counsel may be heard, why

a peremptory or alternative writ of mandamus

shall not be issued out of and under the seal

of this court, commanding and enjoining it, the

said Policemen’s and Firemen’s Pension Bureau

of the City of Newark, to grant and allow and

pay to Margaret Bederski, the widow of Peter

Bederski, deceased, for the benefit of herself

and her children, a pension out of and from the

Policemen’s and Firemen’s Pension Fund of

$1,000.00 per year, from the date of death of

sald Peter Bederski who died on May 11, 1923,

while a member of the Police Department of

the City of Newark;
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Application for Pension.
APPLICATION FOR PENSION.

Newark, N. J,, July 5, 1923.

To the Commissioners of Policemen’s and Fire-
men’s Retirement and Pension Fund
of the City of Newark.
GENTLEMEN :

The undersigned, widow of Peter Bederski,
who ‘at the time of his death was a member of
the Division of Police, in the Department of
~ Public Safety, hereby makes application for a
pension, in accordance with Chapter 160 of the
Laws of 1920. The said decedent at the time of
his death held the rank of patrolman in said
Division of Police, and was receiving an annual
salary of $2,200.00 per annum.

Name Margaret Bederski.
Address

Name of applicant, Margaret Bederski, widow
of Patrolman Peter Bederski.

Date of appointment, September 16, 1919.

Date of birth, April 9, 1892.

Date of death, May 11, 1923—killed.

Date of marriage, June 16, 1914. Wife’s name,
Margaret Dunn.

Age of applicant at time of marriage, nine-
teen years.

Number of children, three.

Name, Evelyn, born April 16,1923,

Name, Gertrude, born February 12, 1916.

Name, Agnes, born, September 9, 1914.

C ommittee:.

/i

Minutes of Special Meeting of Board.
MINUTES OF SPECIAL MEETING.

Minutes of Special meeting of the Polieeme}’l’s
and Firemen’s Pension Board, fixed by motlo'n
of the Commission for the hearing of the appli-
cation of Mrs. Margaret Bederski, widow of
Policeman Peter Bederski, for a pension under
the Pension Act of 1920, motice of which was
served on the applicant, Mrs. Margaret Bederski,
who appears before the Pension Board at the
City Hall, Newark, N. J., on Thursday, Decem-
ber 13, 1923, at 10:30 A. M.

Present.
Mayor Breidenbach.

Commissioners.
Mr. Donnelly, President.
Mr. Long, Representing Police Department.
Mr. Koppe, Representing Fire Department.
Mr. Curran, Secretary.

Jerome T. Congleton, Esq., City Counsel.
John W. MecGeehan, Jr., Isq., representing
Mrs. Bederski.

MRS. MARGA'RET BEDERSKI, sworn.

Direct examination by Mr. McGeehan.

Q Mrs. Bederski, you are the widow of Petex
Bederski? A I am. | i .

Q And when did you marry Mr. Bederski?
A 1914; nine years ago. . :

Q Are there any children of that marriage:
A Yes, sir.

Q How many? A .'Three.

& (1) Ty y 3 n_

Q What are their names? A Hvelyn, Ger

trude and Agnes. |
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Q How old are those children? A Fivelyn
1s seven months old; Agnes is nine years old
and Gertrude seven years old.

Q Do those children live with you now? A
Yes, sir.

@ Are you supporting them? A Yes, sir.

@ Were you living with your husband on
May 11, 1923, A Yes, sir.

Q Is that the date that he died? A Yes,
Sir.

Q Were you with him at the time of his
death? A T was.

Q At the time Mr. Bederski died, what was
his business? A A patrolman.

Q Of the Newark Police Department? A
Yes, sir.

Q How long had he been such patrolman? A
Four years.

Mr. McGeehan: T assume it is admitted
that the deductions from his salary were
made sufficient to comply with the statutes.

Mr. Congleton: We are willing to admit
that Mr. Bederski was appointed a member
of the Police Department September 16,
1919. T assume the secretary has checked
these dates.

Mr. Curran: They are correct, Mr. Con-
gleton, according to the records of the Po-
lice Department.

Mr. Congleton: That he died on May
11, 1923; that he left him surviving, his
widow, the present applicant, and three
children whose names and ages appear in
the formal application blank filed with the
Commission; that the deductions provided
for by Chapter 160 of the Laws of 1920 re-

LY

)

Minutes of Special Meeting of Board.

lating to the Police and Firemen’s Pension
: 2 il s I
Fund have been made from his salary. That
is true, Mr. Secretary, deductions had been
made right along? .
Mr. Curran: Two per cent., according
to the law, yes.
Mr. Congleton: We admit those facts.
Mr. McGeehan: I think that is all we
have {o offer.

3 o x — Ty R L
('ross examination by Mr. Congleton.

: 11 r 7 0

() Mrs. Bederski, you stated that you were

with vour husband when he died? A Yes, sir.
> 1l ] lay or rn-

() And about what time of the day or mo
ing was that? A When he was shot?

Q No, when he died; when you were at thi
hospital with him, I am referring to, ]ﬁlbl.

i 1 or half-past in the morn-
Quarter after ten or hali—past ten in the mc
ing. ' Sl
. : | : g

Q How long had you been with him be ore
that? A I had been with him all the while
since he came home from four o’clock in the
morning. . .

i ? ® Ve ) e e

() IHe came home at four o’clock in the mor
;A T
ing May eleventh? A Yes, sir.

P g \ Lo

Q And was shot? A Yes, sir. .

() When before four o’clock 1n the morning
had vou seen him last? A Eight o’clock 1n
the evening. ; R

Q Eight o’clock the previous evening? .
Yes, sir. |
“ - - K, o valéh 2

Q And at that time he was In good health?
A Yes, sir.

; e (S 0

Q And he left you to report to Police .Head
quarters, so far as you knew? A Well, it was

a
.

his night oft
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Q And he didn’t go out in uniform? A No,
sir.

Q Did he say to you where he was going? A
No, sir.

By Mr. Long.

Q I wanted to ask Mrs. Bederski this ques-
tion. Did your husband tell you that he had
an appointment with somebody or was going to
meet somebody? A Yes, that is what he said.

Q@ Did he say who he was going to meet? A
No, sir. _

@ He said he had an appointment? A Yes,
sir.

Q But didn’t say with whom? A No, sir.

Q He just simply said he had an appoint-
ment? A - Yes, 'sir.

Q Did he say at what time he had the ap-
pointment? A Noj; he left the house at eight.

Q To keep an appointment? A Yes, sir.

By Mr. Donnelly.

@ Did he leave the house accompanied by
anybody? A No, sir.

Q He was all alone? A Yes, sir.

@ He didn’t say he had any dates; to meet
anybody in particular; he was going to work?
A No, he said he had an appointment.

Re-direct examination by Mr. McGeehan.

Q Mrs. Bederski, did you know what your
husband’s destination was on the night he went
where he was going? A No, sir, I did not.

Q Did you know after he returned home
where he had been shot? A No, sir.

Ll
Minutes of Special Meeting of Board.

Q Did you know after he 1'6#‘111'110(1 home with
whom he had been? A No, sir.

Q Did you have any knovﬂedge of tl}e pur-
pose of your husband. in making or keeping the
'zippointnmnt that he mentioned to you? A No,

S1T.

By Mr. Congleton.

Q After your husband came home at four
o’clock in the morning shot, did he tell you hgw
or where he had been shot? A No, sir, he said,
‘1 don‘tSkuew:

Q Nor at any time before he died he did not
tell you? A No, sir.

By Mr. McGeehan.
Q You say he did not say when he returned
] i ! \
home where he had been shot or how? A No,
i .

Q Did he at any time subsequent to the time
after the police or after the priest arrived say
anything about whom he thought shot him? A
Well, then I begged hi.m because I thouvg,ht Yhe
would not live and I said, ‘‘Now, why don’t you

40 ;
tell me; don’t you know who done 1t? and he
said, ““I think a policeman.’” That is when he
knew ke was going to die.

By Mr. Long.

Q He didn’t mention why he thought the
policeman shot him? A No, sir.

Q Or as to any of the circumstances at all
of the shooting? A No, sir. ,

Q Nothing more than .just the rworc‘l.s. he
thought a policeman shot him? A Yes, sir.
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Minutes of Special Meeting of Board.

Mr. Congleton: Mr. Commissioners, after
hearing Mr. McGeehan’s statement as to
what he understands to be the evidence, |
think perhaps it would be better for gll
concerned if we took the testimony of
Dresch and Hetschel anew in this proceed-
ing, and if agreeable to you, Mr. MeGeehan
and I will go to Trenton at a time agreeable
to us with a stenographer and have these
two men examined. Of course, if you do
not agree to go along, too, that would be
your privilege, of course, but I think per-
haps it would be better if we simply took
their testimony. It would be limited to
this one question and there would not be
all of this other outside matter that we do
not need.

A motion was made that the City Counsel
and Mr. McGeehan, counsel for Mrs. Beder-
ski, examine the witnesses at Trenton, which
was duly seconded by Mr. Long and car-
ried.

Mr. McGeehan: Let the record show my
objection to such testimony. I object to the
offer of the corporation counsel introducing
in evidence any proof tending to show the
manner in which the decedent met his death,
or proof tending to show that at the time
he met his death he was engaged in an un-
lawful act, upon the ground that under the
statute known as the Pension Aect of 1920,
such circumstances are immaterial as the
statute gives to the family of a deceased
officer who died from any cause the right
to a pension.

13
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A motion was made to overrule the ob-
jection of Mr. McGeehan, duly seconded and
carried. .

Mr. McGeehan: I now ask an exception

| to the ruling of the Board.

Mr. Congleton: It 1is agre.ed. by Mr.
MecGeehan, attorney for the apphc;ant, and
by myself that we will take the testimony of
b]'@SCh, Hetschel and Schaeffer, .by co.nse_nt,
at Trenton, and that it be subml.tte.d in the
form of depositions to the Commission.

(Adjourned subject to the call of the
Chair.)
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Stipulations and Admissions.

STIPULATIONS AND ADMISSIONS.

The following admissions and stipulations
were entered into and acquiesced in by the Board
and the petitioner at a further hearing before
the Board on June 23, 1925.

Mr. McGeehan.

““My objection stands to the materiality and
competency of the evidence, but in order to save
time, I am willing to admit that if certain wit-
nesses who testified in previous eriminal trials
were called, they would testify to the following
state of facts—and I consent that this stipulation
take the place of and have the same effect as
if such persons had actually testified before this
Board to this following state of facts, subject to
its relevancy to this issue;

That on the early morning of May 11, 1923
(the date of death of Peter Bederski), he, in
company with several other persons, including
Adam Dresch, Charles Hetschel, Louis Gimmel-
stob and Dan McGowan, met for the purpose of
going to a warehouse known as the Bernstein
Warehouse on Jelliff avenue, Newark, N. J,
where certain whiskey, understood by such wit-
nesses to be owned by Peter Bederski, was
stored. While in said warehouse a policeman,
by the name of Louis Thomas, entered and while
said persons were within the warehouse sev-
eral shots were fired therein. Subsequently, and
about an hour or two hours after this oceyr-
rence, Peter Bederski, was found upon the porch
of his home with a bullet wound in his body,
from the effects of which he died. It is not known
to any of the persons who could be called as

15
Stipulations and Admissions.

witnesses whether or not the bullet wound found
upon him was inflicted in tl}e wz.ire.house. :

In addition to the foregoing, it is further ad-
mitted that at the criminal trials one of the
owners of the warehouse testified that Peter
Bederski did not have any whiskey, owned by
him, stored in said warehouse, and'th.at \he]had
entered said premises without permission of the

owner.”’

Mr. Congleton.

“It is stipulated and admitted that at the
time of his death, Peter Bederski was a member
of the Police Department of the City of Newark,
receiving a salary of $2,200 per year; that he
was notk under suspension at such time or under
charges nor were any charges a.t any time prei—:
ferred against him in the Pohce. Departmen
which were pending at the time of hls'death; that
he was not dismissed from the Police D.epart-
ment at any time; that he was never tried or
convicted of any offense alleged to have bee.n
committed on the night of his cleat]}; that his
wife, the petitioner, did not marry him after he
had attained the age of fifty (50) years and
that his widow has not remarried.

It is hereby stipulated and agr?ed that the
foregoing stipulation and admissions ‘.1)0, tol;
oether with the testimony and Proceedmg‘s a
the hearings, submitted to the Supreme L(')mt
as the facts in and record of the proceedings

herein.

JOHN W. McGEEHAN, .]'1::,
Attorney for Applicant.
JEROME T. CONGLETON,
Attorney for Policemen’s and Firemen’s
Pension Board of the City of Newark.




Decision of Board.
DECISION OF BOARD.

Newark, N. J., June 30, 1925.
Minutes of an adjourned meeting of the Po-
licemen’s and Firemen’s Retirement and Pen-
sion Fund held on the above date in the office of
Mayor Thomas L. Raymond.

Present—

Thomas L. Raymond, Mayor.

John Howe, Director of Revenue and Finance.

Captain John A. Byram, representing the Fire
Division.

Chief Michael T. Long, representing Police
Division.

John H. Donnelly, President Pension Fund.

Meeting called for the purpose of considering
the application of Margaret Bederski, widow
of Peter Bederski, for pension by reason of the
death of her husband.

Mr. John W. MecGeehan, representing the ap-
plicant, argued in favor of the granting of the
application, and Mr. Jerome T. Congleton, Cor-
poration Counsel, representing the Fund, pre-
sented his argument. After a full discussion
and consideration of the testimony and stipula-
tions heretofore entered into, a motion was duly
made by Chief Long, seconded by Mr. Howe,
and unanimously adopted, that the application
for a pension made by Mrs. Bederski be denied.

17

Secretary’s Certificate.

CERTIFICATE.

I, Teomas Curran, hereby certify tha.t the
foregoing is a true extract from the .mlnute;s
of a meeting of the Policemen’s and Fn‘emer} S
Retirement and Pension Fund, held on Ju.ne 30,
1925, insofar as it relates to the application of
Margaret Bederski for pension by reason of
the death of her husband, Peter Bederski.

THOMAS CURRAN,
Secretary.
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the respondent, Policemen’s and Firemen’s Pen-
it sion Board of the City of Newark, pursuant to

and under the provisions of said statute.

JOHN W. McGEEHAN, Jk.,
Attorney for Prosecutor.

NEW JERSEY SUPREME COURT.

TaE Srtate, ex rel. Margarnr _
Beperski, On Motion
it Due and legal service of the within Grognds
Mandamus. and Reasons on order to show cause why Writ of
Tue PoLiceMEN’s AND FirEMEN s Grounds and Mandamus should not issue, is hereby ackln~owl-
Pexston Boarp or e Ciry or T edeed this fourteenth day of September, 1925.

L% JEROME T. CONGLETON,
Attorney for Respondent.

VS.

The prosecutor presents the following grounds
and reasons why a writ of mandamus should
issue to the Policemen’s and Firemen’s Pension
Board of the City of Newark, commanding and

enjoining it, the said Policemen’s and Firemen’s
Pension Board of the City of Newark, to grant
and allow and pay to Margaret Bederski, the
widow of Peter Bederski, deceased, for the ben-
efit of herself and her children, a pension out of
and from the Policemen’s and Firemen’s Pen-
sion Fund of $1,000 per year from the date of
death of said Peter Bederski, who died on May
11, 1923, while a member of the Police Depart-
ment of the City of Newark:

1. Because the said Board was without au-
thority and violated the provisions of the Stat-
ute, being Paragraph 3, Chapter 160, Laws of
1920, in refusing and failing to grant and pay
to the said Margaret Bederski, said pension.

2. Because the said Margaret Bederski was,
on the date of death of her said hushand and
1s now entitled to said pension from said fund

40 Uunder the control of the respondent and from
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Opinion of Supreme Court.

OPINION OF SUPREME COURT.

Bederski v. Policemen’s and Firemen’s Pension

Board of City of Newark. (No. 229.)

(Supreme Court of New Jersey. July 14, 1926.)
(Syllabus by the Court.)

Municipal corporations—Widow of policeman,
shot while off duty, held entitled to pension,
though he may have been engaged in unlawful
enterprise at time (P. L. 1920, p. 324).

B., a policeman of the City of Newark, died
on May 11, 1923, from a revolver shot while off
duty. His widow applied to the pension bhoard
of the city of Newark for a pension. The appli-
cation was denied. THeld, that under chapter
160 of the Laws of 1920 (P. L. 1920, p. 324) the

widow was entitled to a pension under the provi-
sions of said act, even though B may have been

engaged in an unlawful enterprise at the time of
his death.

Proceeding by the State, on the relation of
Margaret Bederski, for mandamus to be directed
to the Policemen’s and Firemen’s Pension Board
of the City of Newark. On rule to show cause
why a peremptory or alternative writ of man-

damus should not issue. Peremptory writ
awarded.

Argued January Term, 1926, before Trenchard
and Katzenbach, J.J.

John W. McGeehan, Jr., of Newark, for relator.

Jerome T. Congleton and Chas. M. Myers,
both of Newark, for respondents.

Karzexsacu, J. This case is before us upon

40 a rule to show cause why a peremptory or alter-

21
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native writ of mandamus should not issue.to
command the policemen’s and firemen’s pension
hoard of the city of Newark to grant to Margaret
Bederski, widow Peter Bederski, for the benefit
of herself and children, a pension of $1,000 per
vear from the date of the death of Peter Beder-
;ki, who was a policeman in the employ of the
city of Newark. Bederski died on May 11, 1923.

The record contains the application of Mrs.
Bederski for the pension, the minutes of the
policemen’s and firemen’s pension board rela-
tive to the application, and the testimony covered
by the applicant. The record also contains cer-
tain stipulations and admissions made by counsel
for the respective parties. From the record, as
thus constituted, the following facts appear:
Peter Bederski was appointed a member of the
police department of the city of Newark on Sep-
tember 16, 1919. He continued to be a 11}01’11])01'
of the department until his death on May 11,
1923. His salary at the time of his death was
$2,200 per year. Ie was not under suspension or
under any charges at the time of his death. At
no time (1111'111g his service had any charges been
preferred agaﬁwt him. He had not married tlyle
petitioner after he had attained the age of ‘.)Q
vears. His widow has not remarried. He left
a widow and three infant children, aged 9 years,
7 years, and one month, respectively. All de-
ductions from his salary provided for by chapter
160 of the Laws of 1920, relating to the police-
men’s and firemen’s fund, had been made up to
the time of his death.

The following are the facts relating to the
death of Bederski: On May 10, 1923, at 8
P. M., when he was not in uniform or on duty,
he left his home. He did not tell his wife where




40
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he was going. He was found upon his doorstep
at 4 o’clock in the morning of May 11, 1923,
suffering from a revolver shot, from which he
died at about 10:30 a. m. on that day. Bederski on
the morning of May 11, 1923, was in the company
of Adam Dresch, Charles Hetschel, T.ouis Gim-
melstob, and Dan Magowan. They had met for
the purpose of going to a warehouse, known as
the Bernstein Warehouse, in the city of Newark,
where whisky (understood to have been owned
by Bederski) was stored. While in the ware-
house a policeman by the name of Louis Thomas
entered the premises. Several shots were fired
in the warehouse. Two hours after this Beder-
ski was found upon the porch of his home in the
condition mentioned. No witness could testify
that Bederski had been shot in the warehouse.
At a criminal trial arising out of the above
occurrence, an owner of the warehouse testified
that Bederski had no liquor stored in the ware-
house. Before his death Bederski told his wife
he thought a policeman had shot him. Upon
these facts the board refused to allow the pen-
sion. :

The respondent contends that Bederski’s
widow is not entitled to a pension because Beder-
ski met his death while engaged in an unlawful
enterprise, but, assuming for the purpose of
argument that he did meet his death while en-
gaged In an unlawful act, we are unwilling to
hold that his widow is for that reason deprived
of the right to receive a pension from the
fund created for this purpose. The third sec-
tion of chapter 160 of the Laws of 1920, which
is the statute upon which Mrs. Bederski bases
her application, provides as follows:

““The widow or children or sole dependent
parent of any member of the police or fire de-
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partment, having paid into the fund the full
amount of his annual assessment or contribu-
tions, who shall have lost his life in the per-
formance of his duty, or who shall die from
causes other than injuries received in the per-
formance of duty, shall receive a pension equal
to one-half of the salary of such member at
the time of his death, not exceeding one thou-
sand dollars.’’

[t will be observed that a pension is given
to the widew '* * * of any member of the
police department who has paid into the fund
the full amount of his annual assessment or
contribution, who shall have lost his life in
the performance of his duty, or who shall die
from causes other than injuries received in the
performance of duty. Bederski died from
;auses other than injuries received in the
performance of duty. The language of the stat-
ute plainly includes a case like the one under
consideration. It may be that the draftsman
of the act, if he had foreseen a state of facts like
the one herein presented, would have so drafted
the act as to make it inoperative in the present
case. But the act is mnot so drawn. Its lan-
guage is plain. Notwithstanding Bederski may
have been engaged in a ecriminal undertaking
when he actually received the wound which
aused his death, his widow is entitled to a
pension. The cases of Scott v. Jersey City, 68
N. J. Law, 687, 54 A. 441, and Leffingwell v.
Kiersted, 74 N. J. Law, 407, 65 A. 1029, cited
by the respondent, are not in point. They were
decided under a statute by which a pension was
to be paid, if a fireman should be fatally injured
while in the performance of, or attempting to
discharge, his duties. The provisions of the
act under review are broader.




24

Opiron of Supreme Court.

The respondent further contends that to grant
a pension under the facts revealed in the instant
case 1s against public policy. - The case of Smith
v. Metropolitan Life Insurance Co., 125 Misec.
Rep. 670, 211 N. Y. S. 755, decided in October,
1925, in the Appellate Division of the New York
Supreme Court, is cited to sustain this con-
tention. In this case a man took out-a policy
of life insurance payable to his wife. He then
murdered his wife. He was convieted and ex-
ecuted. His personal representatives demanded
the payment of the policy which by the death
of his wife had become payable to the insured’s
estate. It was held that to pay the proceeds
of the policy to the personal representatives of
the deceased husband’s estate would be con-
trary to public policy, as the act of the hus-
band in taking the life of his wife had enriched
his estate. This decision follows many other
decisions of like import. They differ materially
from the present case. Bederski did not enrich
his estate, assuming he would not have been
killed if he had not visited the storehouse. He
was the vietim. A wife is not deprived of the
proceeds of an insurance policy payable to her
merely because her husband may be killed while
engaged in an unlawful enterprise unless the
policy so provides. In the case referred to by the
respondent, it was the act of the insured which
made the policy payable to his estate. In the
present case it was not the act of Bederski in
going to the warehouse, if he did, which caused
his death, but the act of some one else in in-
flicting the wound from which he died. The
visit to the warehouse was not the proximate
cause of Bederski’s death. The statute under
which Mrs. Bederski applies for a pension evinces
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a legislative intent to provide for the care and
maintenance of members of the police and fire
departments in case of disability, and for their
widows, children, and sole dependent parents in
the event of death. To insure such benefits there
is paid into the fund a certain percentage of
their salaries. It is in effect protection by in-
surance. The act should be construed liberally
to effectuate the legislative intent. It would
we think, be wrong to exclude a widow, inno-
cent of any wrongdoing, from a pension which
the act by its express provisions awards her
where her husband dies from causes other than
injuries received in the performance of his duty.

A peremptory writ of mandamus, directing
the payment of a pension to Mrs. Bederski
pursuant to the provisions of the statute, 18
awarded.
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RULE TO MOULD PLEADINGS.

NEW JERSEY SUPREME COURT.

On Rule to
Show Cause
Why a Per-
emptory or
vs. Alternative
Writ of Man-
damus Should
Not Issue.

Tae STATE, ex rel. MARGARET
BEDERSKI,
Relator,

THaE PoLICEMEN’S AND FIREMEN 'S
Pexnston Boarp or THE CIiTy
OF NEWARK,

Respondent. | Bule to Mould
Pleadings.

Court having awarded a peremptory writ of
mandamus in this cause, and it now appearing
that the respondents desire to appeal from said
decision to the Court of Errors and Appeals,

It Is, on motion of Jerome T. Congleton, Es-
quire, corporation counsel of the City of Newark,

OrpereD that an alternative writ of mandamus
do issue in said cause, returnable forthwith, and
that the relator demur to the return filed thereto,
and that the pleadings be moulded so that the
sald appeal may be perfected in the Court of
Errors and Appeals.

Axp It Is Furrtaer OrpeErep that judgment
final be entered on such moulded pleadings.

Dated October 2, 1926.

Let this rule be entered in the minutes.
WM. S. GUMMERE,
Gl
I consent to the foregoing order.
JOHN W. McGEEHAN, Jz.,
Attorney of Relator.

Writ of Mandamus.
WRIT OF MANDAMUS.
NEW JERSEY SUPREME COURT.

New JERSEY, SS.
The State of New Jersey, to The
Policemen’s and Firemen’s Pension
(L. 8.) Board of the City of Newark. GRrEET-
ING :

Wauereas, Peter Bederski, a mem-
ber of the Police Department .of the City of
Newark died on the 11th day of May, 1923, while
a member of said Police Department of the City
of Newark; and

WhERrEAs, said Peter Bederski was appointed a
member of the Police Department of said City on
September 16, 1919, and continued to be a mem-
ber of said department until the said date of his
death; his salary at the time of death was $2,-
200.00 per annum; he was not under suspension
nor under any charges at the time of his death;
at no time during his service had any charges
been preferred against him; he had married the
relator Margaret Bederski, his widow, before
he had attained the age of 50 years; since his
death the relator has not remarried; he left three
infant children aged 9 and 7 years and 1 month;
all deductions from his salary provided for by
Chapter 160 of the Laws of 1920 relating to the
Policemen’s and Firemen’s Fund had been made
up to the time of his death; and

WHaEREAS, on the 11th day of May, 1923, when
the said Peter Bederski was not in uniform or on
duty, he died from the effects of a revolver shot;
and

Wrereas, Margaret Bederski, the widow of
said Peter Bederski, applied to Policemen’s and
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Firemen’s Pension Board of the City of Newark
for a pension under said Act of 1920; and

WHEREAS, it is represented to us thdt the offi-
cers of ald Policemen’s and Firemen’s Pension
Board refused to grant said pension so applied
for: and

WHERRAS, it is charged and insisted before us
that the d(‘tormmahon of said Policemen’s and
Firemen’s Pension Board of the City of New-
ark was without authority in refusing to grant
said pension and violated the provisions of the
statute governing the same, being Paragraph 3 of
Chapter 160 of the Laws of 1920;

WEg, THEREFORE, being willing ‘rhat due and
SpeedV justice should be done in this behalf,- com-

mand and strictly enjoin you, that 1mmedlatel\
after the receipt of this W rit, you do cause the
name of said Margaret Bederskl the relator here-
in, to be placed upon the pension list of said
Policemen’s and Firemen’s Pension Board of
the City of Newark, in accordance with the
statute in such case made and provided, or
cause to us to the contrary thereof signify, lest
in your default complaint should come to us
repeated; and how you shall execute this, our
command certify to our Justices of our Supreme
Court of Judicature, at Trenton, forthwith, to-
gether with this, our Writ, and this in nowise
omit at your peril.

Wrrngss, the Honorable William S, Gummere,
Chief Justice of our Supreme Court at Trenton,
this day of 5 LI2T

Clerk.
Upon motion of

Joux W. McGrEmaN,
Attorney for Relator.

]i’wium to Writ.

RETURN TO WRIT.

NEW JERSEY SUPREME COURT.

Tar STATE, ex rel. MARGARET

Brperski,

Relator, On Man-

VS. damus.

Tar PoLICEMEN’S AND FIREMEN S Return,
Pexston Boarp or THE CITY
oF NEWARK,
Respondent.

To the Honorable Justices of the Supreme Court
of New Jersey:

The Policemen’s and Firemen’s Pension Board
of the City of Newark, Essex County, New Jer-
sey, to whom the said writ is directed does here-
with make return thereto to your Honors, and
assert and certify that all the statements set
forth in said writ are not true; that it is true
that Peter Bederski was appointed a member of
the Police Department of said City of Newark
on September 16, 1919, and continued to be a
member of said Department until the date of his
death, which occurred on May 11, 1923; his salary
at the time of death was $2,200 per annum; he
was not under suspension nor under any (*harg'c?s
at the time of his death; at no time during his
service had any charges been preferred against
him ; he had married the relator, Margaret Beder-
ski, his widow, before he had attdmcd the age of
fifty years; since the death of said Peter Beder-

ski the relator has not remarried; deceased left
three infant children aged nine years, seven
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Return to Writ,

years and one month, respectively ; all deductions
from his salary provided for by Chapter 160
of the Laws of 1920, relating to the Policemen’s
and Firemen’s Fund had been made up to the
time of his death. :

On May 10, 1923, said Peter Bederski was
not on duty. At 8 o’clock that evening he left
his home in good health, he was not in uniform.
At 4 o’clock on the morning of May 11th fol-
lowing he was found on the porch of his home
with a bullet wound in his body from the effects
of which he died shortly thereafter.

On May 11, 1923, early in the morning Beder-
ski with several other rersons met for the pur-
pose of going to a warehouse known as the Bern-
stein Warehouse on Jelliff avenue in the City
of Newark, where whiskey understood to have
been owned by Bederski was stored. The said
Peter Bederski had no lawful right to enter the
premises. While in the warehouse, a policeman
named Thomas entered, and several shots were
fired. The four persons who were Bederski’s
companions on said occasion were convicted of
entering the warehouse and of burglary and are
now serving terms in Trenton. :

Chapter 160 of the Laws of 1920, entitled ‘“An
Act providing for the retirement of policemen
and firemen of the Police and Fire Department
In munieipalities of this state, including all police
officers having supervision or regulation of traffic
upon county roads, and providing a pension for
such retired policemen and firemen and members
of the Police and Fire Departments, and the
widows, children and sole dependent parents of
deceased members of said Departments,” ap-
proved April 15, 1920, provides in Section 3
thereof that ‘‘the widow or children or sole de-

Return to Wrat.

pendent parent of any meml.')er. of the Police l01'
Fire Department, having paid into the fund the
full amount of his annual assess'nler%t or con-
tributions, who shall have lost his hfe. in the
performance of his duty or Wh.O sha.ll die fron.u
causes other than injury received in the per-
formance of duty, shall receive a pension,’” ete.
Bederski did not lose his life in the perform-
ance of duty. He died from causes othfzr thm’l
injuries received in the performance of his duty .'
‘l[e died while engaged in the performance of
an unlawful act. His widow shoul.d therefore
not be entitled to share in said pension fund‘.'
On June 30, 1925, the Policemen’s and. Fire-
men’s Retirement Pension Board met in the
office of the Mayor of the City of Ne.\wal.‘k and?
adopted a motion denying ‘fhe application of
Margaret Bederski for a pension. : 3
Respondents therefore pray that .S'dld \§11,
may be dismissed and that they be relieved from
ol_)(:_\'ing the command therein given.

Dated LG
THE POLICEMEN’S AND FIREMEN’S
PENSION BOARD OF THE CITY OF ‘
NEWARK,
By THOMAS E. CURRAN,
Secretary.

JEROME T. CONGLETON,

Attorney Respondent.
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DEMURRER.

NEW JERSEY SUPREME COURT.

TarE StATE, ex rel. MARGARET
BEeprrski,

Relator,
{ On Man-

5. damus.

THE PoLicEMENs AND FIREMEN S Demurrer.
Pexstion Boarp or TR CIiry
OF NEWARK,
Respondent.

Margaret Bederski, the relator, by John W.
MeGeehan, her attorney, comes and says that
the said writ should not be dismissed for that:

The return to said writ by said respondents
and the matters set forth therein are as the same
are set forth, not sufficient in law, and wherefore
she prays that a peremptory writ do issue to said
Policemen’s and Firemen’s Pension Board of
the City of Newark in conformity with the terms
of the alternative writ heretofore issued.

JOHN W. McGEEHAN, Jr.,
Attorney of Relator.

Joinder i Demurrer.
JOINDER IN DEMURRER.

NEW JERSEY SUPREME COURT.

Tue STATE, ex rel. MARGARET
BrpERSKI,
Relator, | On Man-

damus.
V8.

Joinder m

Tre PorLicEMEN’s AND FIREMEN S
Demurrer.

Pexston Boarp or THE CITY
0F NEWARK,
Respondent.

And the respondents, Policemen’s and Fire-
men’s Pension Board of the City of Newark, say
that:

The return to said writ and the matters there-
in contained, in the manner and form as stated
therein, are sufficient in law and that they are
thereby entitled to be relieved of the command
made therein, and the said Policemen’s and
Firemen’s Pension Board of the City of New-
ark is ready to verify and prove the same as the
Court shall direet, and prays judgment there-
upon.

JEROME T. CONGLETON,
Attorney of Respondent.
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RULE FOR JUDGMENT.

NEW JERSEY SUPREME COURT.

THE STATE, ex rel. MARGARET
BepERSKI,
Relator, | On Man-
o damus.

D) b s
Ter PoLicEMEN’S aND Fireyvny’s ( Lule for
Prxsion Boarp or THE Crry | 7 Udgment.
OF NEWARK,

Respondent.

The Court having made a rule to mould plead-
ings herein and it now appearing that said plead-
ings have been duly moulded in accordance with

said rule so as to exhibit an alternative writ of

mandamus, a return to said writ, a demurrer to
sald return and a reply thereto, It Is THEREUPOX,
on this day of January, 1927, on motion of
John W. MecGeehan, KEsquire, attorney for the
relator,

OrpERED, that judgment final be entered on the
pleadings so moulded as aforesaid in favor of
the relator and against the respondents.
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NOTICE AND GROUND OF APPEAL.

NEW JERSEY SUPREME COURT.

On Rule to
Tue STATE, ex rel. MARGARET Show Cause
BrDERSKT, Why a Per-
Relator, emptory or
Alternative
e Writ of
The PoLiceMeN’s AnD Firemex’s [ Mandamus
Puxsion Boarp or TaE Crry | Should Not
oF NEWARK, Issue.
Respondent. | Notice of
Appeal.

Take Norice that the respondent appeals from
the whole of the judgment entered in this cause
to the Court of Errors and Appeals, on the fol-
lowing ground:

The Supreme Court of the State of New Jer-
sey erred in granting to the appellee a peremp-
tory writ of mandamus directing the payment of
a pension to the relator-appellee instead of dis-
missing the application therefor.

Dated August 17, 1926.
Respectfully,

JEROME T. CONGLETON,
Attorney of Appellant.
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New Jersey Court of Errors and Appeals

Tur State, ex rel. MARGARET
BEDERSKI,

Relator-Appellee,

V8. On

5 Mandamus.
Tar PovLicEMEN’S AND FIRE-

MEN’s PENSION BOARD OF THE
Ciry oFr NEWARK,
Respondent-Appellant.

BRIEF OF RESPONDENT-APPELLANT.

This is an appeal from a judgment of the Su-
preme Court awarding a peremptory writ of man-
damus directing the payment to the relator of a
pension provided by statute for members of the
Police and Fire Departments of the City of
Newark.

Peter Bederski, husband of the relator, be-
came a member of the Police Department of the
City of Newark on September 16, 1919, and con-
tinued as such until he was killed. On May 10,
1923, at eight o’clock in the evening, he left his
home without telling his wife where he was
going. He was not in uniform, or on duty.
Farly in the morning of May 11th, he was found
on the steps of his home suffering from a bullet
wound, from the effects of which he died. On
that morning, Bederski, with four other persons,
met for the purpose of going to a warehouse,
where whiskey understood to have been owned
by Bederski was stored. He had no lawful right
to enter the building. While they were in the
warehouse, a policeman, who was on duty, en-
tered the building. Several shots were fired
there.
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The Supreme Court said:
““No witness could testify that Bederski
had been shot in the warehouse.”’
It evidently overlooked the statement in the
stipulation (p. 14, 1. 32), which reads as fol-
lows:

““While in said warehouse a policeman, by
the name of Louis Thomas, entered and while
said persons were within the warehouse
several shots were fired therein.’’

The several persons referred to undoubtedly in-
cluded Bederski, as the stipulation (paiidali 25)
admits that he, in company with ‘‘several other
persons’’ therein named met for the purpose of
going to the warehouse. Shortly afterward
Bederski arrived at his home, wounded. It was
testified in the criminal trial in which Bederski’s
companions were convicted of unlawful entry
and burglary, that Bederski had no whisgkey in
the warehouse (p. 15, 1. 9). He told his wife that

he thought a policeman had shot him (p: 11, L
30).

If the shots were fired in the warehouse, and
as there is no proof that any shots were fired
elsewhere, the fair presumption is that Bederski

was shot in the building where he had no right to
be.

In seeking a pension under Chapter 160 of the
Laws of 1920, the relator must necessarily rely
on Section 3 of that act, which provides that the
widow, ete.,

““who shall have lost his life in the perform-
ance of his duty, or who shall die from

causes other than injuries received in the

performance of duty, shall receive a pen-
SUOTIL R e B gl 9

It is clear that Bederski did not lose his life
in the performance of his duty.

3

The relator must rely on the clause

ie f or than in-
«““Who shall die from causes other fth{nt -
juries received in the performance ot duty.

Pensions are a reward for honorf.;mble service,
and even an innocent widow of a guilty husband
is not entitled to it.

The framers of the statute must have ha(.i in
mind that a policeman or fireman who was killed
while not performing duty, was not entitled to a
pension, because a distinetion is drawn between
one who may have ‘“lost his life in the p.erform—
ance of his duty,”” and one ‘‘who sha'll die from
causes other than injuries received in the per-
formance of duty.”’ In one case the stgtute says
“‘lost his life’’ which would carry with it the con-
struction that he was killed. In the other 81t1.1a—
tion the words ‘“who shall die’’ are used, V.Vhl(‘h
by inference would seem to indicate that 1f. he
dies from mnatural causes resulting .from. sick-
ness or disease, or from injuries received in the
performance of his duty, the widow would be en-

titled to the pension.

(lertainly no inference could or should be drawn
from the vlanguage of the statute that would
entitle a widow to the pension, her llus‘bm}d hav-
ing committed or attempted to commit a crime.

Similar words in an earlier statute (P. L. 1902,
page 557) were declared by an explzlllat01j§f 45(1);‘[
ute adopted May 10, 1907 (P. L. 1907, page 2),

““to mean and construed to apply to ‘[hve ca‘sle]
of any officer or man who has dl_ed or shfj A
hereafter die as the direct result of an In-
jury received, or sickness or 11]110s§ C(?]}—
tracted or incurred, while in the 270';/:'f07:‘717,a7/2(1(j
of actual duty or the attempted performance
of actual duty.”’




The Court of Errors and Appeals in Maitland
v. Board of Police Commissioners of Garfield
(93 N. J. Law, page 150) referring to the act
above cited said:

“This.is the only rational meaning to ap-
ply to the same language in the act of 1911,
under which this suit was brought; and the

legislature’s interpretation of its own lan-
guage should be adopted.”’

The Supreme Court held that

“notwithstanding Bederski may have been
engaged in a criminal undertaking when he
.actually received the wound which resulted

in his death, his widow is entitled to a pen-
sion.’’

This was on the theory that the policeman had
paid into the fund by deduction from his monthly
salary two per cent. thereof but it did not give
consideration to the faect that the taxpayers pay
double the percentage deducted from the salary
of the member of the department.

The Supreme Court held that the case of Scott
v. Jersey City, 68 N. J. L., page 687, and Lef-
fingwell v. Kiersted, 74 N. J. L., page 407, were
not in point because they were decided under
a statute by which a pension was to be paid if a
fireman should be fatally injured while in the
performance of, or attempting to discharge his
duties. In the latter case, Mr. Justice Reed
stated : ‘

‘““the query was whether his death occurred
in the circumstances which by the statute
gave a right to a pension.”’

In that case the decedent fell from a trolley
car on his way to his home. In submitting these
cases, we did not claim they were binding against
the relator, but they were cited to call attention
to the fact that because of the equivocal lan-
guage in section 2 of the act then under con-

-
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sideration, the Court invoked the lang’uago; of
section 1, and, therefore, with the two sectlo.ns
read together, exhibited an intentio%l that (.hs—
ability or death should occur .in active service.
There is ambiguity between sections 2 and 3
of the act under consideration, and we claim they
should be read together.

If there is any ambiguity or obscurity in the
language of the statute it should be resolve.d
acainst the relator because it is evident that it
was never the intention of the Legislature to
provide for a pension to the widow or dependents
of a man who by an unlawful act created the
situation.

If the two sections are read together, it will
he observed that if the wound that Bederski
had received had not caused his death, but had
permanently disabled him, he could not haye be(?n
retired on a pension because it is provided in
section 2 of the act under consideration, that:

‘““any member * * * who shall have re-
ceived permanent disability wm the pmjm'nz—,
ance of his duty, shall * * * be retired.
so that it is clear that neither he nor his farr.lily
would have been entitled to receive any pension.
When sections 2 and 3 are read together, the
words : :
““who shall die from causes other ﬂmn in-
juries received in the performance of duty

mean, and we contend are intended to mean, a
death without the active influence of the decedent.

The Supreme Court declared that the ‘statute
evinces a legislative intent to provide for the
care and maintenance of members in case of dis-
ability, and for the widows and their dependents
in cases of death, and that to insure sucl.l bene-
fits there is paid into the fund a certain per-
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centage of their salaries, but Bederski’s de-
pendents would not have received the benefits in
case he had received permanent disability, even
though he had paid his assessments, because, as
we have stated, the statute permits him to re-
ceive a pension only if the permanent disability
occurs in the performance of his duty. That it
is clear that it is a pension and not insurance
1s seen when it appears that if a policeman is
dismissed from the service he loses all rights
to a pension or to any consideration or even re-
imbursement of the money already paid into the
fund by him.

PUBLIC POLICY SHOULD PRECLUDE
THE PAYMENT OF PENSION TO THE
WIDOW OR DEPENDENTS OF A MAN WHO
WAS KILLED WHILE COMMITTING AN
UNLAWFUL ACT.

In the Supreme Court we cited the case of
Smith v. Metropolitan Life Insurance Co., de-
cided October 1925, in the appellate term of the
New York Supreme Court, where payment was re-
fused to a man who had murdered his wife. The
policy was on his life and was payable to his
wife. After his convietion and execution, pay-
ment was demanded by his administrators and
refused, and the Court held that they were not
entitled to recover. That Court in its opinion
held that to pay the proceeds of the policy would
be contrary to public policy as the act of the
husband enriched his estate. We contend that
the circumstances are not different than that
shown in the Smith case. Bederski had a pen-
sion payable to his wife. He was killed. If this
pension is payable to his widow, she is enriched.
While he may have been the victim, as the Su-
preme Court stated, he became such by his own

7

unlawful act. The Supreme Court further stated
that in the Smith case it was the act of the in-
sured which made the policy payable to his
estate, and that in the Bederski case it was not
the act of Bederski in going to the warehouse
which caused his death, and that the visit to the
warehouse was not the proximate cause of his
death. In the opinion of the Supreme Court it
was stated that Bederski had not enriched his
estate

‘““assuming he would not have been killed if

he had not visited the warehouse.’’

But he did visit the warehouse and he was

killed, so that we contend that the visit was the
proximate cause of his death.

If Bederski had not been shot or had survived
his wound, he would now probably be serving a
term in prison with his eriminal associates.

In the first section of the statute under con-
sideration a policeman may retire who has hon-
orably served for twenty years and attained the
age of fifty, and any member who has honor-
ably served for twenty years and attained the age
of sixty-five shall be retired. If a pension is pay-
able during life to those who have honorably
served, a pension should not be payable after
death to the widow of one who has served dis-
honorably, and by reason of such dishonorable
service has met his death.

““No one acquires a right of action from his
own wrong,’”’ and this maxim should apply to the
widow or dependents of one who has committed
a wrong. While it is conceded that the widow and
minor children are innocent of any wrong doing
it frequently happens that the innocent suffer for
the guilty.
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While it is true that the act does not expressly
provide against the granting of a pension to the
dependents of one who has committed an unlaw-
ful act, we cannot believe that it was ever the in-
tention of the Legislature to provide for a pen-
sion to the widow or dependents of a man who
caused his death by his own unlawful act.

If the relator by virtue of the payment of the
two per cent. claims any right by way of an in-
surance, the cases hold that the beneficiary can-

not recover where his act causes the death of the
msured. ’

While our sympathy may go out to the widow
we must take into consideration the fact that the
pension provided for under the act is only partly
paid by the member and that the municipality
pays twice the amount into the fund, so that it
is not an insurance in the ordinary sense. It is
a pension provided for a member of the Depart-

ment, who, by his good behavior, has shown the
right to deserve it. :

Respectfully submitted,

JEROME T. CONGLETON,

CHARLES M. MYERS,

Attorneys for and of Counsel
with Respondent-Appellant.

Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Tur STATE, ex rel. MARGARET
JEDERSKI,

Relator-Appellee,

VS. On Man-

, : 2 damus.
Tar PoLICEMEN’s  AND FIRre-

MEN’S © PeNsioN BOARD & OF
tHE CIrty oF NEWARK,
Respondent-Appellant.

BRIEF OF JOHN W. McGEEHAN, Jr,
Of Counsel with Relator-Appellee.

This appeal was taken by the respondent-ap-
pellant from the judgment of the Supreme Court
awarding a peremptory writ of mandamus direct-
ing the payment to the relator, Margaret Beder-
ski, as widow of Peter Bederski, deceased, who
died while a member of the Police Department of
the City of Newark, a pension for the benefit
of herself and her children, pursuant to the
statute, paragraph 3, Chapter 160, Laws of 1920
(p. 326), establishing the Policemen’s and Fire-
men’s Pension Fund and providing for the pay-
ment of sueh pension.

The matter came before the Supreme Court on
the return of the Rule to Show Cause, and the
Supreme Court (opinion, p. 20, S. C.) awarded
a peremplory writ direeting the payment of
such a pension, whereupon the respondent ap-
pealed and obtained a rule to mould the plead-
ines and to the return of the respondent to the
writ, relator demurred. The sole ground of the
appeal is that (p. 35, S. C.) 7

«“he Supreme Court of the State of New
Jersey erred in granting to the appellee a
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peremptory writ of mandamus directing the
payment of a pension to the relator-appellee
instead of dismissing the application there-
for

This appeal, therefore, submits for the consid-
eration of this Court the same question that was
submitted to the Supreme Court, to wit, whether
or not under the statute the relator was entitled
in behalf of herself and children, to a pension,
and whether the Supreme Court erred in direct-
ing the issuance of g peremptory writ of man-
damus.

It is respectfully submitted that by the clear
terms and provisions of the statute in question
the relator was entitled to the writ and to the
pension for hersell and children. "

The state of case filed contains in full the
record of {he procecdings had belore the re-
spondent board and includes the application for
pension, minutes of the meetings at whieh the
same was considered, the testimony taken there-
on, and stipulations and admissions by counsel
of the applicant and hoard, respectively, and the
decision of the board denying the pension. The
state ol case also contains a copy of the opinion
of the Supreme Court awarding the peremptory
writ of mandamus,

Facts.

The State of the Case which includes the evi-
dence presented before the Board on the hearing
ol the application for pension and stipulations of
admitted facts, reveals that there is practically
no dispute of facts involved in this case, It ap-
pears thercin, that Peter Bederski was appointed
a member ol the Police Department of the City of
Newark on September 16,191 9; that he remained

o member of the Police Department 1'mt171 ch(3
time of lis death on May 11,.1923; .th%t()ho \\'asm
receiving a salary at that time of .$2,u0_0 ;‘1)011
year; that he was not under suspension at‘ bHCE
time or under charges nor were any (:hargfzs.a\
any time preferred against %mn in the..I’ ohc(z
'I)o.parlnmnt which were ‘pen(h.ng .at. l.he}'mneﬂo
his death; that he was not (1.181111880(1 flOl\’Il 10
Police Department at any time; .‘r‘hat he X\.:lbl
never {ried or convicted of any olfel}(ie. a\lleg_ac.
to have been committed on the 1;11ght of his deat.h,
that his wile, the petitioner, did n(jt marry hmi
after he had attained the age of. fifty years amnc
that his widow has not re-married.

All of the foregoing is stipulated (p. 15, S. C.)
as matters of admission in the 1“0(‘01'(}, excop@ t_h(i
(1510 of his appointment which. 18 adlm?‘[;e(z
(p. B a@n i proof and ad-rmssxonb: i'm‘t 1101
show that Peter Bederski left him surviving his

: ' applicant, and
widow, Margaret Bederski, the apphcimt, ml
, - 1 / ¢ qo Q. G e
{hree infant children: Agnes, age 9; (101.1}11( tz
7. and livelyn, age 1 month, at the time o
TE - p ¢

age
his death.

It was further proven and admitted (p. 8, S. C:())
that the deductions provided for by Chapter 1(),‘
of the Laws of 1920, relating to the Policemen’s
and TPiremen’s Pension Fund ha.d been made
from his salary up to the time of his death.

The foregoing testimony m)d. admisgmns lei
stitute full proof of all of the mr(‘llnlstanf'tels atllllte
facts required under the statu.te to‘o?lltt)oﬁ )ef
applicant to the maximum pensm_l'l otf T:; 'nf]‘mt
year, for her benefit and the 1')@116[11 ol her 1ml:
children, provided for in the statute.

: ras r made
Application for such pension was dule

, s g P Jnly 5,
hy Margaret Bederski, the \\1do\‘\, Onlllﬂtel‘ei
1923 (p. 6, S. C.) and the first hearing held th
v d . ’ '
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on December 13, 1923, and finally after having

the matter under consideration at various ad-
Journed meetings, the Board rendered its decision
on June 30, 1925, denying the application for pen-
sion, whereupon the rule to show cause bringing
these proceedings before the New Jersey Su-
preme Court was applied for and granted.

At the hearing, the circumstances of the po-
liceman’s death were inquired into by the Board
through its counsel and the evidence shows that
the decedent came home at four o’clock in the
morning- of May 11, 1923, suffering from a re-
volver shot wound and that at eight o’clock the
previous evening he had left his home, not in
uniform or on duty, not informing his wife where
he was going (pp. 9 and 10 S. C.). Ie did not
tell his wife who he was goine to meet, but mere-
ly said that he had an appointment. She further
testified and there was no evidence to the con-
trary that she did not know what his destination
was when he went out nor did she learn afier he
came home where he had been shot, except that
after the police or the priest arrived and his
wife begged him to tell her who shot him and if
he knew who did it, he said ‘T think = police-
man.”” The City Counsel representing the Board,
suggested the faking of testimony of witnesses,
intended {o show that Bederski was engaged 1in
an unlawiul act af the time he was shot. Counsel
for the apyplicant (p. 12 S. C.) objected to the
taking of any such testimony ““upon the ground
that under the statute known as the Pension Aect
of 1920, such circumstances are immaterial. as

7]
the statule gives to the family of a deceased

office who died from any cause, the right to a
pension.””  This objection was overruled and an
exception {aken to the ruling. In view of the

ruling of the Board that such evidence be re-

)

coived and considered, a stipulation was (_j]’t;‘()leld
into (p. 14 S. C.) subject to the appl}l’cant, T ;)1;
iection to the materiality and CO]II])()TO]](":V ‘<‘>AH t
evidence. That stipulation is t.-o the (Tﬁect, “m‘
cortain witnesses who testified in previous crim-
inal trials would testify if ealled ﬂliflt.l g
““on the morning of May 11, ]f):Z:S (th (qz:l\g
of death of Peter Bederski), he m C(-mijiqﬁi
with several other persous, ]ll(}]lld].l?g (*1(1i(~m-
Dresch, Charles Hetschel, .Ijo‘m‘sl X'ﬂl"-
belstof and Dan MeGowan et lm‘t 1? ‘1)“10
pose ol going to a \\'ar(}housre ]fn(')]?\n {}b ]A
Bernstein  warchouse 1n ‘hg\\ ark, li .*u!(*i;
where certain whiskey, 71‘111_(1@1“51_,)00_(1 " )3173 Sde‘r-
witnesses to bhe owned by I et,g} : e :
ski was stored. While 1n sz}ld W»f}l(e )J(‘)lusror;q;
policeman by the name of .l;()lllvbl Jf?tlfilkl
entered and while said persons W em)\\ 1ﬁred
the warehouse, several shots Wér? L5
therein. Subsequently and about_.) an %uder—
two hours after this occurence, I etcll lgom.o
ski was found upon the porch of fl‘].S 1,“10,
with a bullet wound In his quy 10]1}1 wﬁ
offects of which he died. 1t 1s illqt_ \n(ilod
to any of the persons who con)d”ut: ngun'd
as witnesses, whether or not tl‘m .bu ﬂg ) \\w‘n‘(L
found upon him was 11‘1fhcte§] n 1(” i(t &
house. In addition to the j.()l?.g().lllof triq{
further admitted thi‘ltﬂut t]lexlc]l()ll?;??egtiﬁ(ed
* the owners of the warehouse testiuse
?1111(‘(131; Oit’eter Bederski did not hay_e 21711}17 ljxlllllqs(;
key owned by him stored in Séllfl \fz‘u? i&tir
and that he had entered said p}(}lmseb
out permission of the owner.

On behalf of the Board, its coun.sci {hereupon
stipulated and admitted the iol](.)wmg.} s
““Tt ig stipulated and admitted 1;m ,‘ amom_
{ime of his death, Peter Bedel'sklf \§la.;q ((1‘11 s
ber of the Police Department 01[5 t‘]‘)c‘)()/() _\pm;
Newark, receiving a salary.ov ‘S‘pue,gsmn 4
year; that he was not under suw L
such time or under ohz‘lrgcs nor. “t' h"mll 1y
charges at any time preteyre(‘l ugz}lg? Gt

the Police Department which were pendinig
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the time of his death; that he was not dis-
missed from the Police Department at any
time; that he was never tried or convicted of
any offense alleged to have been committed
on the night of his death; that his wife, the
petitioner, did not marry him after he had
attained the age of fifty years and that his
widow has not remarried.’’

Upon the foregoing facts, the applicant re-
spectfully submits that she was and is entitled to
receive in accordance with the provisions of the
statute, a pension for the benefit of herself and
infant children of $1,000 per year as the widow
of said deceased policeman,

ARGUMENT.

The statute, Chapter 160, Laws of 1920, page
324, is entitled ‘“An Act providing for the retire-
ment of policemen and firemen of the police and
fire departments in municipalities of this State,
including all police officers having supervision
or regulation of traffic upon county roads, and
providing a pension for such retired policemen
and firemen and members of the police and fire
departments, and the widows, children, and sole
dependent parents of deceased members of said
departments.’’

The section of the above act which governs the
right to pension to the widows and children of
deceased police officers is Section 3 which reads
as follows:

“3. The widow or children or sole de-
pendent parent of any member of the police
or fire department, having paid into the
fund the full amount of his annual assess-
ment or contributions, who shall have lost
his life in the performance of his duty, or
who shall die from causes other than in-
Juries received in the performance of duty,
shall receive a pension equal to one-half of
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the salary of such member at the time of his
death, not exceeding one thousand dollars;
provided, however, that in case of a W'lElO“"
and children such pension shall be paid to
the widow for the use of herself and the
children, if any, and in case of children and
no widow, then such pension shall be paid
{o such of the children who have mnot at-
tained the age of sixteen years, In equal
shares, provided there are three or more
children; if there are two children, they
shall be paid twenty dollars each monthly ;
if one child, twenty-five dollars monthly ; and
in case there is no widow and no children
under the age of sixteen years, then such_
pension shall be paid to the sole dependent
parent of such doceaged member ; and pro-
vided, further, no widow shall be .(xnhtled
to a pension who shall have married any
such member after he shall have zl‘tt‘amed
the age of fifty years; and provided, further,
that if any widow entitled to a pension as
aforesaid re-marry, then such pension shall
coase and shall not be paid to sueh widow er
her children.”’

The next section, Section 4, provides for ‘rh.e
creation and maintenance of the fund and speci-
fies, in part, that

¢‘there shall be deducted from every pay-
ment of salary to such member of the police
and fire departments in such 1r1unnc:1.)p)a]ﬁy,
two per centum of the amount thereof,”” ete.:

further that ’

“‘the municipality shall raise by taxation and
pay into said fund yearly, an amount equal
to four per centum of the total salaries paid
to the members of the police and fire de-
partments’’;

ing of

and further provision is made for (he add
various fines, ete., to the fund. p
of Sec-

1 ¢ 2 - s ) N T Q r - 110
tion 3 of the statute and a comparison with t

An examination of each requircment
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proofs and admissions in the state of case, shows
that every requirement of the statute is found
to exist, so as to entitle, this widow and her
children to the pension.

Following the words of Section 8, the appli-
cant 1s (1) ‘‘the widow or children’’ of a (2)
““member of the police or fire department’’ (3)
and ‘‘having paid into the fund the full amount
of his annual assessment or contributions’’ ‘who
did (4) ‘“die from causes other than injuries re-
ceived in the performance of his duty.”” Under
such circumstances, the act provides for a pen-
sion equal to one-half of the salary of such mem-
ber at the time of his death, not exceeding $1,-
000.00. Certain provisions of {he statute then
follow {o the effect that no widow shall be entitled
to a pension who shall have married any such
member after he shall have attained the age of
fifty years and that the pension shall cease if
the widow re-marries, but il is admitted that
neither of these contingencies exist.

The contention of the Board in opposition to
the peusion appears to be that a pension should
not be granted to the widow and children of a de-
ceased police officer who died or may have died
as the result of the commission or suspected com-
mission of an unlawful act and that the Legisla-
ture could not have intended such surviving de-
pendents to receive a pension. Such view, what-
ever arguments might be advanced for or against
it from a logical or philosophical standpoint
finds no support or basis in the explicit and clear
words and provisions of the statute. The statute
must be interpreted from its language and the
clear purpose and expressed intent of the act
should govern in its interpretation. It cannot be
disputed that nowhere does the act provide that
a police officer whose character or reputation
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might be assailed could die and hi.s dependents
should by reason thereof be deprived of the bene-
fits of tfle act. Nowhere does it state thfﬂ‘ the
dependents of an officer who dies while in the
commission of an unlawful act should not re-
ceive the pension which is expressly provided for
them and for which the deceased officer has paid
a substantial amount monthly to the fund to re-
ceive for his dependents, these expressed statu-
tory benefits for them. Nowhere is there any
stipulation or 1)10\'151011 in the statute that the
Board may exercise its diseretion or judgment
as to who shall be euhtled to the benefits of the
act if they come within the statutory class. .On
the (zontr:vn“y, the act specifically gives the right
of pension to the
‘‘widow or children or sole dependent parent
of any member of the police or fire depart-
ment, having paid into the fund the full
amount of hlS annual assessment or contribu-
tions, who shall have lost his life in the per-

formance of his duty or who shall (]1(7. 110])})
causes other tham wmjuries recewed wn the

s ] : 2.2

performance of duty.
The very fact that the Legislature in the same
sentence specifically created two classes of dece-
dents, to wit: :

. .| ..“'1.‘ D AT ’,_
‘‘who shall have lost his life in the perform
ance of his duty”’

which necessarily means who shall die from in-
juries or illness contracted or obtained in the
performance of his police duty and then added
as an alternative clause:
““or who shall die from causes other ﬂmn}
injuries received in the performance of
duty’’
shows that it was the purpose of the Legislature
to give the dependents of any police officer who
died while a member of the police department,
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having paid his assessments, the right to the
pension.

The Statute of 1920 contains a repealer of all
prior acts inconsistent therewith. The act re-
pealed by the Statute of 1920 and which was in
force when it was enacted, is Chapter 142, Laws
of 1914, Section 13, page 249, and which provided
for a widow’s pension for

““the widow of every member of the police
force or department of such cities having
paid into the fund the full amount of the an-
nual assessment and contributions and who
shall have lost his life in the performance of
duty or who shall have been retired because
of injuries or disease contracted in the per-

formance of duty and shall then die from
same’’;

and Section 15 of the same act provided for a
pension of one-quarter of the annual salary to
the
““widow of every member of such police
Torce ' * * who shall have died from
causes other than injuries received in the
performance of duty and who shall have
served nine years as a member of such police

force.”’

The language of Section 15 is precisely the
same as that embodied in the act of 1920 now
in force, as to the second class of policemen
whose widows are entitled to a pension, and dis-
tinguishes by such language those who shall die
of any cause and the dependents receive a quar-
ter pension from those who died in the perform-
ance of duty or who died from illness or injury
contracted in the performance of duty and whose
dependents receive a one-half pension.

Section 15 of Chapter 142, Laws of 1914, was
then amended by Chapter 69, Laws of 1917, Sec-
tion 5, page 125, which did not change Section 15,

11

except provided for such one-quarter pension, a
minimum allowance of $365.00 per year. In all
other respects, the section remained the same
when the statute of 1920 was passed, repealing
the statute of 1914.. The effect of the stat}lte Qf
1920, which is now in force, was to Séombme n
one section providing for a 50% pension for the
widows of both classes, to wit: those who sha.ll
have lost their lives in the performance of their
duty and those who die from other causes and
make both of them entitled to the same amounti
to wit, 50% of the salary with a maximum of
$1,000.00 per year.

And the Pension Board of the City of Newark
in administering the fund entrusted to if, has
oranted ever since 1920, a pension of 50% t(? the
'dopendent’s of any policeman who died while a
member of the fund from any causes whatever.
This section of the statute is intended fm‘. the
henefit not of the police officer, but of his widow
and minor children who are innocent of any
wrong or knowledge of wrong and for which pro-
tection they, through their husband and ‘F.athor,
for years have paid a consideration amou‘ntmg to
2% of the oross salary of the police officer. Il}
this case, there is no defiinite proof that Bgdersln
was engaged in any ecriminal act \\jhen he was
shot. There is not even any definite proof or
knowledge on the part of anyone, beyond sur-
mise, that he was shot in the warchouse, \.vhon
shots were fired there. He mever was con'vmted
of any offense, either before the police 1‘1’}1‘)1111;11
or in .tho courts. He never received a hearing or
trial which would entitle the Pension .Bnm'd -to
look upon him as a guilty man. It is 1'.11(*011'0017\'—
able that under these cirecumstances, his widow
and infant children would be intended by The
Legislature to suffer the loss of the pension
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which they need and for which they have paid
in past years by being deprived of the contribu-
tions made to the fund from their family’s in-
come.

A careful consideration of (he reports shows
no decision . of our courts arising out of any
similar refusal of a pension board to pay a
pension under similar circumstances. The act
has, however, been applied by the courts in sev-
eral instances where members of fire or police
departments were originally denied enrollment
in the pension fund on the ground {hat they were
not members of the department and in which
:ases the Supreme Court ordered their inclusion.

These cases are enlightening as indicating the
all-inclusive effect of the provisions of the
statute so as to embrace all members of such
departments in accordance with the language of
the statute.

In the case of Sheehan v. Lee, Director of
Revenue and inance, et al. (115 Atl. Rep. 347),
the Supreme Court examined the Statute of 1920,
upon the application of the relator, Bridget
Sheehan, for a writ of mandamus requiring the
Police and Fire Pension Commission of Trenton
to place her name upon the roll of members of
the Police Department entitled to the benefit of
the fund. The relator was appointed to the
position of janitress in the Police Department.
The Supreme Court in granting a peremptory
writ of mandamus and referring to the Aect of
1920 said, in part,

““It evinces a legislative intent, and adopts
a policy, to make provision for the care and
maintenance of all the members of such de-
partments in case of death or disability, and
the widows, children and sole dependent
parents of deceased members and should be
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construed to effectuate that intent. Hulme
v. Board of Commissioners, 111 Atl. Rep.
541. Affirmed, Hulme v. Donnelly, 112 Atl.

498.””

()The construction that the act includes all
and excludes none of the members of the
police and fire departments, finds strong
support in the provision contained in Section
4, requiring the municipality to raise by tax-
ation and pay into the fund ye’arly dam,
amount equal to four percentum of the total
salaries paid to the members of such depart-
ments.”’

While the facts in the case at bar are not
identical with the case of Sheehan v. Lee, above,
the same principle is really involved, for the
Statute of 1920 includes the widow and children
of every member of the Police Department as
fully as it includes every member of the Police
Department in the rights on the fund.

The title of the act itself expressed the pur-
pose of the act when it is denominated as: .
““An act * * * providing a pension
for * * * the widows, children and sole
dependent parents of deceased members of
said departments.”’

This title is referred to as indicating the act 1n
Hulme v. Board of Commissioners, 111 Atl. Rep.
041.

The statute in question is a remedial one and
should be construed liberally to advance the
object the Legislature had in view. IHoguet V.
Wallace, 28 N. J. 1. 523. The object of which the
[Legislature intended to accomplish was the al-
leviation of want of widows and children of mem-
hers of the Police Department upon their death,
by providing a pension. It would seem crpel
and illogical to deprive them of that for which
they have paid in part, where they are innocent
of any wrong or where the Legislature has not
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by any language contained in the act, in any
way indieated such an exception to the specific
wording of the statute.

ANSWER TO BRIEF OF
RESPONDENT-APPELLANT,

In the brief of the respondent-appellant the
suggestion is made that the Supreme Court in
stating that

‘““No witness could testify that Bederski
had been shot in the warehouse,’’

evidently overlooked the statement in the stipu-
lation that
‘““While in said warehouse a policeman,
by the name of Louis Thomas, entered and
while said persons were within the ware-
house several shots were fired therein.”’

There is no basis for the suggestion that the
Supreme Court overlooked any of the faets in
the stipulation, as the Supreme Court, in stat-
ing what it did, stated practically what the
stipulation itself contains (P. 14, S. C.),

“It is not known to any of the persons
who could be called as witnesses whether or

not the bullet wound found upon him was
inflicted in the warehouse.”’

The respondent’s brief also errs in stating as
g fact w22,

“It was testified in the criminal trial in
which Bederski’s companions were con-
victed of unlawful entry and burglary that
Bederski had ne whiskey in the warehouse.”’

As a matter of fact, Bederski’s companions
were not convicted of unlawful entry and
burglary in any trial, the only trial that was
held having been a trial for murder in which
the jury returned a verdict of acquittal, but the
testimony referred to was that of one witness,
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the owner of the warehouse, who testified Bed-
erski had no whiskey stored there. However,
. : :
the stipulation states that (P. 14, SAaEh);
«¢(Jertain whiskey understood by such
witnesses to be owned by Peter Bederski,
was stored’’
in the warehouse, and in fact, the brief of the
respondent (p. 1) states as a fact, _
«“On that morning, Bederski, with four
other persons, met for the purpose of going
to a warehouse, where whiskey understoo’d’
to have been owned by Bederski was stored.

Otherwise than the foregoing there was mno
dispute as to the facts in the case. Howev?r,. as
the Supreme Court points out in its opinion,
there was no proof that Bederski met his death
while engaged in an unlawful act, and even if 1;10
did, this would not deprive his widow and chil-
dren of the pension established for them spe-

“cifically by the statute. The argument of the re-

spondent’s brief seems to be that public policy
should preclude the granting of a pension to the
widow and children of a deceased police officer,
assuming that the evidence showed he was killed
in the performance of an unlawful aet, even
though the statute specifically confers the right
to such a pension upon the widow and chﬂdren
of any police officer upon his death, if he be.a
member of the Police Department, having paid
into fhe Pension Fund the required assessments.
The opinion of the Supreme Court fully answers
this contention, and there is no basis in law i’(?r
the same. The Supreme Court opinion states In
part, after quoting the statute, . ‘
«It will be observed that a pension 18
oiven to the widow * * % of any mem-
ber of the Police Department who has paid
into the Fund the full amount of his annual

assessment or contribution, who shall have
lost his life in the performance of his duty,
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or who shall die from causes other than in-
juries received in the performance of duty.
Bederski died from ecauses other than in-
juries received in the performance of duty.
The language of the statute plainly includes
a case like the one under consideration. It
may be that the draftsman of the act, if he
had foreseen a state of facts like the one
herein presented, would have so drafted the
act as to make it inoperative in the present
case. But the act is not so drawn. Its
language is plain. Notwithstanding Bed-
erski may have been engaged in a criminal
undertaking when he actually received the
wound which caused his death, his widow
is entitled to a pension.’’

No additional cases are cited in respondent-
appellant’s brief in this court from those cited
in the Supreme Court and which were fully
answered in the opinion of the Court. The cases
cited refer to circumstances differing entirely

from those in the present case and do not any
of them involve an interpretation or considera-
tion of the particular statute under which this
application for pension was made, and the dis-
tinctions and inapplicability of the same are
fully and carefully pointed out in the opinion of
the Supreme Court.

It is respectfully urged that the decision of
the Supreme Court awarding a peremptory writ
of mandamus to the relator should be affirmed.

JOHN W. McGEEHAN, Jz.,
Attorney for and of Counsel with
Relator-Appellee.





