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Complaint.

COMPLAINT.

F i l e d  D e c e m b e r  8 , 1 9 2 4 .

N ew  J ersey  S u p rem e C o u rt
E s s e x  C o u n t y .

Marie  L a c o m b e ,
Plaintiff,

vs.

Ja me s  J . D a w k i n s  a n d  C u d a h y  
Pa c k in g  Co m p a n y , a  c o r p o r a -
tio n ,

Defendants.

S t ick e l & N a u g h r ig h t ,  a t t o r n e y s  o f  p la in t i f f .

H a r o ld  L .  T u r k  a n d  J o s e p h  R o l n i c k ,  a t t o r n e y s  
o f  d e fe n d a n t  D a w k in s .

J o h n  A .  M c F a d d e n ,  a t t o r n e y  o f  d e f e n d a n t  
C u d a h y  P a c k in g  C o .

S u m m o n s  is s u e d  N o v .  1 7 , 1 9 2 4 .

P la in t i f f ,  M a r ie  L a c o m b e ,  r e s i d i n g  in  t h e  T o w n  
o f  B e l le v i l le ,  in  th e  C o u n t y  o f  E s s e x  a n d  S t a t e  
o f  N e w  J e r s e y ,  s a y s  t h a t :

1- O n  a n d  b e f o r e  t h e  3 0 th  d a y  o f  J u ly ,  1 9 2 4 , 
the d e fe n d a n t ,  J a m e s  J .  D a w k in s  w a s  t h e  o w n e r  
o f  a c e r t a in  a u t o m o b i l e  t r u c k .

2. O n  a n d  b e f o r e  s a id  d a t e ,  t h e  d e f e n d a n t ,  
C u d a h y  P a c k in g  C o m p a n y  w a s  a  c o r p o r a t i o n  o f  
the S ta te  o f  M a in e .

3. O n  th e  s a id  3 0 th  d a y  o f  J u ly ,  1 9 2 4 , th e  s a id  
a u to m o b ile  t r u c k  o f  t h e  s a id  d e f e n d a n t ,  D a w k in s ,  
w as b e in g  o p e r a t e d  in  a n d  t h r o u g h  t h e  T o w n  o f
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B e l le v i l l e ,  in  th e  C o u n t y  o f  E s s e x  a n d  S ta te  o f 
N e w  J e r s e y ,  b y  a n d  u n d e r  th e  c o n t r o l ,  su per-
v i s i o n  a n d  d i r e c t i o n  o f  th e  s e r v a n t s  a n d  agents 
o f  t h e  s a id  d e f e n d a n t s ,  J a m e s  J .  D a w k in s  and 
C u d a h y  P a c k i n g  C o m p a n y ,  a n d  in  a n d  a b o u t the 
b u s in e s s  a n d  c o n c e r n s  o f  s a id  d e fe n d a n ts .

1 0  4 . O n  th e  s a m e  d a y  a n d  in  t h e  sa m e  m u n ici-
p a l i t y  th e  p la in t i f f ,  M a r ie  L a c o m b e ,  w a s  la w fu lly  
c r o s s i n g  W a s h in g t o n  a v e n u e ,  a  p u b l i c  s tre e t in 
s a id  m u n i c i p a l i t y  f r o m  th e  e a s t e r ly  to  th e  w est-
e r l y  s id e  o f  s a id  a v e n u e  a t  a  p o in t  in  sa id  ave-
n u e  d e s ig n a t e d  a s  a  t r o l l e y  s t o p  in  f r o n t  o f  the 
m a n u f a c t o r y  o f  th e  W e s t in g h o u s e  L a m p  W o rk s  
a n d  o p p o s i t e  a  p u b l i c  s t r e e t  o f  s a id  to w n  know n 
a s  C a r n e r  a v e n u e .

5. W h i l e  s o  in  th e  a c t  o f  c r o s s in g  s a id  avenue
2 0  a n d  in  th e  e x e r c is e  o f  d u e  a n d  p r o p e r  c a re , the

s a id  p la in t i f f  w a s  s t r u c k  b y  th e  s a id  autom obile  
t r u c k  th e n  a n d  th e r e  p ro c e e d in g  in  a  n o r th e r ly  
d ir e c t io n  o n  th e  e a s t e r l y  s id e  o f  s a id  W a sh in g to n  
a v e n u e , a n d  u n d e r  th e  c o n tr o l ,  s u p e rv is io n  and 
d ir e c t io n  o f  th e  s e r v a n t s  a n d  a g e n ts  o f  th e  de­
fe n d a n ts .

6. P l a i n t i f f  w a s  s o  s t r u c k  d u e  t o  th e  n eg li-
g e n c e  o f  th e  s a id  d e f e n d a n t s  t h r o u g h  it s  serv an ts

3 0  a n d  a g e n ts  in  t h a t  s u c h  t r u c k  w a s  p ro p e lle d  past 
a n d  c lo se  to  a  t r o l l e y  c a r  s ta n d in g  a t  th a t  point 
to  ta k e  o n  p a s s e n g e r s ,  a n d  so  p r o p e l le d  a t  a  high 
a n d  e x c e s s iv e  r a t e  o f  s p e e d  u n d e r  th e  ex isting  
c irc u m s ta n c e s , w i th o u t  h a v in g  s a id  tru c k  under 

p r o p e r  c o n tr o l ,  w i th o u t  a n y  r e g a r d  f o r  th e  sa fe ty  
o f  th o s e  u s in g  s a id  s t r e e t  a n d  w ith  no  notice, 
w a r n in g  o r  s ig n a l o f  i t s  a p p r o a c h .

7. A s  th e  r e s u l t  o f  s u c h  n e g l i g e n c e  o f  th e de-
f e n d a n t s ,  t h e  p l a i n t i f f  w a s  t h r o w n  t o  th e  street,

4 3  th e  t r u c k  p a s s in g  o v e r  h e r  c a u s in g  s e v e re  and
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p erm a n en t i n ju r i e s  t o  h e r  l e f t  f o o t  a n d  r i g h t  le g ,  
her le f t  f o o t  b e i n g  c r u s h e d  a n d  b r u is e d ,  a n d  h e r  
right le g  m a n g le d ,  m a k in g  n e c e s s a r y  th e  a m p u t a -
tion o f  th e  r ig h t  l e g  a b o v e  t h e  k n e e ,  a n d  th e  
a m p u ta t io n  o f  th e  b i g  t o e  o f  h e r  l e f t  f o o t ,  sh e  
was cu t  a n d  b r u i s e d  in  a n d  a b o u t  th e  h e a d  a n d  
bod y  a n d  o t h e r w is e  g r i e v o u s l y  in ju r e d ,  s u f f e r e d  1 0  
great p a in  a n d  s h o c k  a n d  w a s  c o n f in e d  t o  h e r  
bed f o r  a  l o n g  t i m e ;  h e r  n e r v o u s  s y s t e m  i s  
sh a ttered  a n d  s h e  s u f f e r s  a n d  w i l l  c o n t in u e  t o  
su ffer  t o r t u r in g  p a in ,  t e r r i f i c  m e n t a l  a n g u is h  a n d  
loss o f  s l e e p ;  s h e  w a s  u n a b le  f o r  a  l o n g  s p a c e  o f  
time to  a t t e n d  t o  a n y  o f  h e r  a v o c a t i o n s  a n d  c o n -
cerns, a n d  w i l l  b e  f o r e v e r  u n a b le  t o  a t t e n d  t o  
them as b e f o r e  th e  a c c i d e n t ;  s h e  h a s  l o s t  a n d  w i l l  
con tin u e t o  b e  d e p r i v e d  o f  b u s in e s s  a n d  s o c ia l  
o p p o r tu n it ie s , a m b i t i o n s  a n d  h o p e s ;  h e r  c h a n c e s  
o f m a r r ia g e  a n d  h e r  o w n  h o m e  a r e  m in im iz e d  i f  2 0  
not d e s t r o y e d  a n d  s h e  h a s  s p e n t  a n d  w i l l  b e  r e -
qu ired  t o  s p e n d  l a r g e  s u m s  o f  m o n e y  in  a n d  
about th e  t r e a t m e n t  a n d  c a r e  o f  h e r  i n ju r i e s  a n d  
in a n d  a b o u t  h e r  e f f o r t s  t o  r e s t o r e  h e r s e l f  t o  a s  
m uch u s e fu ln e s s  a s  th e  l o s s  o f  o n e  l e g  a n d  th e  
b a la n c in g  t o e  o f  th e  f o o t  o f  h e r  o t h e r  l e g  w i l l  
perm it. •

W h e r e f o r e  p l a i n t i f f  c la im s  d a m a g e s  o f  th e  d e -
fe n d a n ts  in  th e  s u m  o f  F i f t y  T h o u s a n d  D o l la r s  3 0  
($50,000.00).

S T I O K E L  &  N A U G H R I G H T ,
A t t o r n e y s  o f  P l a i n t i f f .

4 0
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Answer of Cudahy Packing Co.

ANSWER OF CUDAHY PACKING CO.

F i l e d  D e c e m b e r  8 , 1 9 2 4 .

C u d a h y  P a c k i n g  C o m p a n y ,  a  f o r e i g n  c o r p o r a -
t i o n  a u t h o r i z e d  t o  d o  b u s in e s s  in  th e  S ta te  o f  
N e w  J e r s e y ,  s a y s :

^  1 . I t  i s  w i t h o u t  s u f f ic ie n t  in f o r m a t i o n  to  fo rm
a  b e l i e f  a s  t o  p a r a g r a p h  1 o f  th e  p l a i n t i f f ’ s co m -
p la in t .

2 . I t  a d m it s  p a r a g r a p h  2  o f  th e  p la in t i f f ’s 
c o m p la in t .

3 . I t  d e n ie s  p a r a g r a p h  3  o f  th e  p la in t i f f ’s
c o m p la in t .  *

4 . I t  is  w i t h o u t  s u f f ic ie n t  in f o r m a t io n  to  fo rm  
a  b e l i e f  a s  t o  p a r a g r a p h  4  o f  th e  p la in t i f f ’s 
c o m p la in t .

5. I t  d e n ie s  p a r a g r a p h s  5, 6  a n d  7 o f  the 
p l a i n t i f f ’ s c o m p la in t .

F I R S T  S E P A R A T E  D E F E N S E .

F o r  a  f u r t h e r  a n d  s e p a r a t e  d e fe n s e ,  th is  d e -
f e n d a n t  s a y s ,  t h a t  th e  i n ju r i e s  i f  a n y ,  su sta in ed  
b y  p la in t i f f ,  w e r e  c a u s e d  w h o l ly  b y  h e r  ow n  

3 q  n e g l i g e n c e  a n d  c a r e le s s n e s s  in  t h a t  s h e  a tte m p te d  
t o  c r o s s  W a s h i n g t o n  a v e n u e  in  th e  T o w n  o f  
B e l l e v i l l e ,  E s s e x  C o u n t y ,  N e w  J e r s e y ,  a t  a  p la ce  
in  s a id  h ig h w a y  n o t  a t  a  c r o s s w a lk ,  a n d  in  that 
s h e  d id  n o t  m a k e  p r o p e r  o b s e r v a t i o n  f o r  v e h icu la r  
t r a f f i c  l a w f u l l y  u s in g  s a id  W a s h in g t o n  a v e n u e , as 
s h e  w a s  a t t e m p t in g  t o  c r o s s  s a m e , a n d  in  that 
s h e  d i d  n o t  u s e  d u e  c a r e  a n d  c a u t io n  in  c r o s s in g  
s a id  a v e n u e ,  a n d  in  t h a t  s h e  w a s  c r o s s in g  sa id  
W a s h i n g t o n  a v e n u e  in  a  c a r e le s s  a n d  n e g lig e n t 
m a n n e r ; a n d  n o t  h a v in g  a n y  r e g a r d  f o r  h e r  ow n  

^  s a f e t y .



5

Answer of James J. Dawkins.

S E C O N D  S E P A R A T E  D E F E N S E .

F o r  a  f u r t h e r  a n d  s e p a r a t e  d e f e n s e ,  t h is  d e -
fe n d a n t s a y s , t h a t  th e  i n ju r i e s  i f  a n y ,  s u s t a in e d  
b y  the p la in t i f f  w e r e  c a u s e d  w h o l l y  b y  t h e  n e g l i -
gen ce  a n d  c a r e le s s n e s s  o f  d e f e n d a n t  J a m e s  J .  
D aw k in s, in  t h a t  t h e  a u t o m o b i l e  t r u c k  in  q u e s -
tion  w a s  h is  o w n , a n d  w a s  d i r e c t l y  a n d  s o l e l y  1 0  

u nder h is  o w n  c a r e ,  c o n t r o l  a n d  m a n a g e m e n t ,  a n d  
he b e in g  t h e n  a n d  t h e r e  a n  in d e p e n d e n t  c o n -
tr a c to r  f o r  w h o s e  n e g l i g e n c e  t h is  d e f e n d a n t  is  

not in  a n y w is e  r e s p o n s ib le .

W he ref ore , th is  d e f e n d a n t  d e m a n d s  ju d g m e n t  
that th e  c o m p la in t  h e r e in  b e  d i s m is s e d  t o g e t h e r  
w ith  c o s t s  a n d  d i s b u r s e m e n t s  o f  t h is  p r o c e e d i n g .

D a te d , N e w  Y o r k ,  D e c e m b e r  3 , 1 9 2 4 .

J N O . A .  M c F A D D E N ,  2 0

A t t o r n e y  f o r  D e f e n d a n t ,
C u d a h y  P a c k i n g  C o m p a n y .

ANSWER OF JAM ES J. DAWKINS.

F i l e d  M a y  6 , 1 9 2 5 .

Ja me s  J .  D a w k i n s , o n e  o f  th e  d e f e n d a n t s  h e r e -  3 0  
in, r e s id in g  in  th e  T o w n  o f  A c q u e d u c t ,  C o u n t y  
o f  Q u een s, C i t y  a n d  S ta te ' o f  N e w  Y o r k ,  a n -
sw e r in g  th e  c o m p la in t  h e r e in ,  a l l e g e s :

F ir s t :  H e  a d m it s  p a r a g r a p h s  “ 1 ”  a n d  “ 2 ”  
o f  p la in t i f f ’ s c o m p la in t .

S e c o n d : H e  d e n ie s  p a r a g r a p h  “ 3 ”  o f  p l a i n -
t i f f ’ s c o m p la in t .

(i ^ i r d :  H e  d e n ie s  p a r a g r a p h s  “ 5 , ”  “ 6 ”  a n d
7 ’ o f  p l a i n t i f f ’ s c o m p la in t .  4 0

N e w  J e r s e y  S t a t e  L ib r a r y
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F I R S T  S E P A R A T E  D E F E N S E .

F o r  a  f u r t h e r  a n d  s e p a r a t e  d e fe n s e ,  th is  de-
f e n d a n t  s a y s ,  th a t  th e  i n ju r i e s ,  i f  a n y , su sta in ed  
b y  p la in t i f f ,  w e r e  c a u s e d  w h o l l y  b y  h e r  ow n 

n e g l i g e n c e  a n d  c a r e le s s n e s s ,  in  t h a t  sh e  a ttem pt-
e d  t o  c r o s s  W a s h i n g t o n  a v e n u e  in  th e  T o w n  o f  
B e l l e v i l l e ,  E s s e x  C o u n t y ,  N e w  J e r s e y ,  a t  a  place 
in  s a id  h ig h w a y  n o t  a t  a  c r o s s w a lk ,  a n d  in  that 
s h e  d id  n o t  m a k e  p r o p e r  o b s e r v a t i o n  f o r  v eh icu lar  
t r a f f i c  l a w f u l l y  u s in g  s a id  W a s h in g t o n  a v en u e , as 
s h e  w a s  a t t e m p t in g  t o  c r o s s  s a m e , a n d  in  that 
s h e  d i d  n o t  u s e  d u e  c a r e  a n d  c a u t io n  in  c ro ss in g  
s a id  a v e n u e ,  a n d  i n  t h a t  s h e  w a s  c r o s s in g  said  
W a s h in g t o n  a v e n u e  in  a  c a r e le s s  a n d  n eg ligen t 
m a n n e r  ; a n d  n o t  h a v in g  a n y  r e g a r d  f o r  h e r  ow n 
s a f e t y .

20
S E C O N D  S E P A R A T E  D E F E N S E .

F o r  a  s e c o n d ,  f u r t h e r  a n d  s e p a r a t e  defen se  

th e  d e f e n d a n t ,  J a m e s  J .  D a w k in s ,  s a y s :  T hat 
th e  in ju r i e s ,  i f  a n y ,  s u s t a in e d  b y  th e  p la in tiff  

w e r e  c a u s e d  w h o l ly  b y  th e  c a r e le s s n e s s  a n d  n eg li-
g e n c e  o f  th e  d e f e n d a n t ,  C u d a h y  P a c k in g  C o .; 
t h a t  a t  th e  t im e  a n d  p la c e  m e n t io n e d  in  th e  com -
p la in t ,  th e  s a id  a u t o m o b i l e  w a s  h i r e d  to  th e  de- 

3 0  f e n d a n t ,  C u d a h y  P a c k i n g  C o .,  a n d  th a t  th e  de-
f e n d a n t ,  D a w k in s ,  e x e r c i s e d  n o  c o n t r o l  o v e r  the 
d r i v e r  o f  th e  a u t o m o b i l e  a n d  th a t  th e  d e fen d a n t, 
C u d a h y  P a c k in g  C o .,  t h r o u g h  i t s  a g e n ts ,  servan ts 
a n d  e m p lo y e e s ,  e x e r c i s e d  e x c lu s iv e  c o n t r o l  over 
th e  s a id  d r i v e r  o r  c h a u f f e u r  a n d  th a t  a t  th e  time 

a n d  p la c e  a f o r e s a i d ,  th e  s a id  a u to m o b ile  and 
d r i v e r  w e r e  e n g a g e d  in  th e  w o r k  o f  th e  d e fe n d -

a n t ,  C u d a h y  P a c k in g  C o .,  a n d  th a t  th e  d e fe n d a n t, 
J a m e s  J .  D a w k in s ,  is  in  n o w is e  r e s p o n s ib le .

4 0
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Reply.

W he refore  th e  d e f e n d a n t ,  J a m e s  J .  D a w k i n s , 
dem an ds ju d g m e n t  t h a t  th e  c o m p la in t  h e r e in  b e  
d ism isse d  t o g e t h e r  w it h  c o s t s  a n d  d is b u r s e m e n t s  

o f  th is  p r o c e e d in g .

H A R O L D  L .  T U R K  a n d  
J O S E P H  R O L N I C K ,

A t t o r n e y s  f o r  D e f e n d a n t ,  D a w k in s ,
1 8 5  M o n t g o m e r y  S t r e e t ,  

J e r s e y  C i t y ,  N . J .

10

REPLY TO ANSWER OF CUDAHY 
PACKING CO.

F i l e d  D e c e m b e r  1 0 , 1 9 2 4 .

M a r ie  L a c o m b e ,  p la in t i f f ,  r e p l y i n g  t o  th e  a n -  2 0  
sw er o f  th e  C u d a h y  P a c k in g  C o . ,  a  c o r p o r a t i o n  
o f  the S ta te  o f  M a in e ,  a u t h o r i z e d  t o  d o  b u s in e s s  
in  N e w  J e r s e y ,  s a y s  t h a t :

S h e d e n ie s  th e  a l l e g a t i o n s  o f  th e  f i r s t  a n d  
secon d  s e p a r a te  d e f e n s e s  s e t  u p  in  th e  s a id  a n -
sw er o f  th e  s a id  C u d a h y  P a c k in g  C o m p a n y .

S T I C K E L  & N A U G H R I G H T ,

A t t o r n e y s  o f  P l a i n t i f f .
3 0

4 0



Reply.
8

REPLY TO ANSWER OP DEPENDANT 
JAM ES J. DAWKINS.

F ile d  D e c e m b e r  1 5 , 1924 .

P l a i n t i f f ,  M a r i e  L a c o m b e ,  r e p ly in g  to  the an-
s w e r  o f  th e  d e f e n d a n t ,  J a m e s  J .  D a w k in s , says 
t h a t  :

1 . S h e  d e n ie s  th e  a l l e g a t i o n s  o f  th e  f ir s t  sepa-
r a t e  d e fe n s e .

2 . S h e  a d m it s ,  in  r e p l y  t o  t h e  s e c o n d  sepa-
r a t e  d e f e n s e ,  t h a t  a t  th e  t im e  a n d  p la c e  m en-
t i o n e d ,  in  th e  c o m p la in t ,  th e  s a id  a u to m o b ile  was 
h i r e d  t o  th e  d e f e n d a n t ,  C u d a h y  P a c k in g  C o ., and 
t h a t  a t  th e  t im e  a n d  p la c e  a f o r e s a id ,  th e  said 
a u t o m o b i l e  a n d  d r i v e r  w e r e  e n g a g e d  in  th e  w ork 

o f  th e  d e f e n d a n t ,  C u d a h y  P a c k in g  C o .,  a n d  denies 
a l l  t h e  o t h e r  a l l e g a t i o n s  o f  s a id  s e c o n d  sep arate  
d e f e n s e  a n d  s a y s  t h a t  th e  a g e n t s  o f  b o t h  Jam es 
J .  D a w k in s  a n d  th e  C u d a h y  P a c k in g  C o . w e re  in 
c h a r g e  o f  a n d  e x e r c i s i n g  c o n t r o l  o v e r  s a id  truck 
a t  th e  t im e  a n d  p la c e  o f  th e  a c c id e n t .

S T I C K E L  &  N A U G H R I G H T ,

A t t o r n e y s  f o r  P la in t if f .
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Postea.

POSTEA.

N E W  J E R S E Y  S U P R E M E  C O U R T .  

E s se x  Co u n t y .

Ma r ie  L a c o m b e , \
Plaintiff, j

VSt I Action at
\ Law.

Ja me s  J .  D a w k i n s  a n d  t h e  /
Cu d a h y  P a c k i n g  C o m p a n y , a  1 Postea. 
c o r p o r a t io n , 1

Defendants. J

T h e  a b o v e -e n t i t le d  c a u s e  w a s  t r i e d  b e f o r e  
H o n o r a b le  W o r r a l l  F .  M o u n t a in  t o  w h o m  t h e  
sam e h a d  b e e n  d u ly  r e f e r r e d  a n d  a  j u r y  in  th e  
p re se n ce  o f  c o u n s e l  f o r  t h e  r e s p e c t i v e  p a r t i e s  o n  
N o v e m b e r  1 7 th  a n d  1 8 th , 1 9 2 6 .

A t  th e  c lo s e  o f  t h e  p l a i n t i f f ’ s  c a s e  a  m o t i o n  

w as m a d e  a n d  g r a n t e d  f o r  a  n o n -s u i t  in  f a v o r  
o f  th e d e fe n d a n t  C u d a h y  P a c k in g  C o m p a n y  a n d  
ag a in st th e  p la in t i f f  a n d  a  m o t i o n  h a v in g  been  

m a de b y  th e  a t t o r n e y  f o r  th e  p l a i n t i f f  th e  C o u r t  
g ra n te d  a  v o lu n t a r y  n o n - s u i t  in  f a v o r  o f  th e  
d e fe n d a n t J a m e s  J .  D a w k in s .

(S ig n e d )  W O R R A L L  F .  M O U N T A I N ,

C i r c u i t  J u d g e .

10

20

30

'40
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Rule for Judgment.

RULE FOR JUDGMENT. 

E n t e r e d  N o v e m b e r  2 9 , 1 9 26 .

N E W  J E R S E Y  S U P R E M E  C O U R T .

1 0  J a m e s  J .  D a w k i n s  a n d  th e  \
C u d a h y  P a c k i n g  C o m p a n y , a  1  
c o r p o r a t io n ,  [  A M m  af

Defendants, \ LaWt

a^Sm /  On Postea.
M a r i e  L a c o m b e , 1

Plaintiff. J

I t  i s  o r d e r e d  th a t  ju d g m e n t  o f  n o n -s u it  be  and 
2Q h e r e b y  i s  e n t e r e d  in  f a v o r  o f  d e fe n d a n ts  and 

a g a in s t  th e  p l a i n t i f f  w i t h  c o s t s  t o  b e  ta x e d  nisi.

E n t e r e d  N o v e m b e r  2 9 , 1 9 2 6 .

O n  m o t i o n  o f

H A R O L D  L .  T U R K  a n d  
J A M E S  R O L N I C K ,

A t t o r n e y s  f o r  D e fe n d a n t ,
J a m e s  J .  D a w k in s.

3 0  R O B E R T  C A R E Y ,

A t t o r n e y  f o r  D e fe n d a n t ,  
C u d a h y  P a c k in g  C o m p a n y ,  a  C orp .

A  t r u e  c o p y .

E d w a r d  J .  K e l l e h e r ,

C le r k .

4 0



1 1

Opening.

N E W  J E R S E Y  S U P R E M E  C O U R T .

W e d n e s d a y ,  N o v e m b e r  1 7 , 1 9 2 6 .

Ma r i e  L a c o m b e ,
Plaintiff,

vs.
J a m e s  J . D a w k i n s  a n d  C u d a h y  

P a c k i n g  C o .,
Defendants.

Action at 
Law.

1 0

B e fo r e  H o n . W o r r a l l  F .  M o u n t a in ,  J., a n d  a  
jury.

F o r  th e  p la in t i f f  a p p e a r s  S t i c k e l  &  S t i c k e l ,  ( b y  «  
F r e d  0 .  S t ic k e l ,  J r . ) .  °

F o r  th e  d e fe n d a n t  C u d a h y  P a c k in g  C o m p a n y  
a p p e a rs  R o b e r t  C . C a r e y .

(N o  a p p e a r a n c e  b y  t h e  d e f e n d a n t ,  J a m e s  J .  
D a w k in s .)

( A  ju r y  is  c a l le d  a n d  s w o r n . )

M r. S t ic k e l  o p e n s  f o r  th e  p la in t i f f .

M r. C a r e y  o p e n s  f o r  th e  d e f e n d a n t ,  C u d a h y  
P a ck in g  C o m p a n y .

M r. S t ic k e l :  I  d e s i r e  t o  r e a d  t h e  t e s t im o n y  
o f  M a r y  H a r r i s  R u n g s t e d  a n d  P a u l  V .  R u n g -  

sted  ta k e n  o n  O c t o b e r  1 6 , 1 9 2 5  a n d  w h i c h  t e s t i -
m on y  w a s  s t ip u la t e d ,  b y  a n d  b e t w e e n  t h e  a t -
to rn e y s  f o r  th e  r e s p e c t iv e  p a r t i e s ,  m i g h t  b e  u s e d  
at th is  t r ia l  a s  t h o u g h  t h e  t e s t im o n y  h a d  b e e n

g iven  h e re , s u b je c t  t o  th e  r u l i n g  b y  t h is  C o u r t  o n  
the o b je c t io n s .

The C o u rt: Y o u

3 0

m a y . 4 0
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Mary Harris Rungsted, direct.

( M r .  S t i c k e l  r e a d s  th e  t e s t im o n y  o f  M a r y  H ar-

r i s  R u n g s t e d  t o  th e  j u r y  a s  f o l l o w s : — )

“ M A R Y  H A R R I S  R U N G S T E D ,  s w o r n  in  be-
h a l f  o f  p la in t i f f .

10
Direct examination b y  M r .  S t ic k e l .

Q  D o  y o u  k n o w  t h e  p la in t i f f ,  M a r ie  La- 
c o m b e ?  A  Y e s ,  v e r y  w e l l .

Q  D id  y o u  k n o w  h e r  in  J u ly ,  1 9 2 4 ?  A  Yes.
Q  A t  t h a t  t im e  w h a t  w a s  y o u r  n a m e ?  A  

M a r y  H a r r i s .
Q  S in c e  t h a t  t im e  y o u  h a v e  m a r r ie d ?  A  

Y e s ;  i t  i s  n o w  M a r y  H a r r i s  R u n g s t e d .
Q  W h e r e  w a s  M is s  L a c o m b e  e m p lo y e d  July 

3 0 ,1 9 2 4 ?  A  T h e  W e s t in g h o u s e  L a m p  C om pany, 
2 0  B e l l e v i l l e ,  N e w  J e r s e y .

Q  O n  w h a t  s t r e e t  i s  th a t  p la n t  lo c a te d ?  A  
O n  W a s h i n g t o n  a v e n u e .

Q  W h e r e  i s  th e  e n t r a n c e  t o  th e  p la n t?  A  
A t  th e  m a in  g a t e ,  a  s t r e e t  c a l l e d  C a r n e r  street.

Q  A n d  th e  e n t r a n c e  i s  l o c a t e d  o n  w h a t  street? 
A  W a s h in g t o n  a v e n u e  a n d  C a r n e r  s tre e t .

Q  D i d  y o u  w it n e s s  a n  a c c id e n t  t o  M iss  La-
c o m b e  o n  J u l y  3 0 , 1 9 2 4 ?  A  A b s o lu t e ly .

Q  W h e r e  d id  i t  t a k e  p l a c e ?  A  R ig h t  in 
f r o n t  o f  th e  g a t e .

Q  O n  w h a t  s t r e e t  o r  a v e n u e ?  A  W ashington  

a v e n u e .
Q  T e l l  u s  a b o u t  it .  A  A s  M is s  L a c o m b e  and 

I  w e r e  c o m in g  o u t  o f  th e  p la n t ,  w e  im m ed ia te ly  
t o o k  h o ld  o f  h a n d s  a n d  w a lk e d  o u t  o f  th e  plant 
a n d  t h r o u g h  th e  d r iv e  u n t i l  w e  r e a c h e d  th e  gate. 
I n  r e a c h in g  th e  g a t e  w e  s t i l l  h a d  h o ld  o f  hands, 
b o t h  o f  u s ,  a n d  a s  w e  c a m e  o u t  o f  th e  bu ild ing 
w e  c a m e  o u t  t h a t  w a y  s t i l l  h a v in g  h o ld  o f  each 

1 0  o t h e r ’ s h a n d s .  I  s a w  th e  a p p r o a c h in g  c a r —
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Mary Harris Rungsted, direct.

Q W h a t  c a r  d o  y o u  m e a n ,  a n  a u t o m o b i l e  o r  

a t r o lle y  c a r ?  A  T h e  t r o l l e y  c a r  c o m in g  t o  a  
stop . I  w a it e d  a n d  t h e  c a r  s t o p p e d .  I  l o o k e d  
and th e  c a r  w a s  s t a n d in g  s t i l l  a n d  t h e  p a s s e n g e r s  
I  saw  g e t t in g  o n  t h is  s a m e  c a r  f r o m  th e  W e s t -  
in gh ou se  L a m p  C o m p a n y ,  s o  I  a p p r o a c h e d  o v e r ,  
both  o f  u s  t o g e t h e r  h o l d i n g  h a n d s ,  i n  f r o n t  o f  t h is  1 0  

car. I  w a s  th e  n e a r e s t  t o  t h e  c a r  a n d  s h e  w a s  t o  

m y  r ig h t .
Q Y o u  w e r e  t h e n  f a c i n g  w h a t  s t r e e t ?  A  

C a rn er  s t re e t . I  s t e p p e d  o u t  b e y o n d  t h e  c a r ,  
in  f r o n t  o f  th e  c a r  a n d  t h is  t r u c k — -I s a w  t h e  a p -
p r o a c h in g  t r u c k — w a s  c o m in g  v e r y  f a s t  a n d  

p a ra lle l w ith  th e  t r o l l e y  c a r .

Q H o w  c lo s e  t o  i t ?  A  E i g h t  c l o s e  t o  th e  c a r .
I  im m e d ia te ly  s t e p p e d  b a c k ,  a n d  a s  I  s t e p p e d  
back, th e  t r u c k  d o d g e d  r i g h t  t o w a r d s  u s ,  t h e n  h e  2 0  

d o d g e d  th e  o th e r  w a y .  H e  m a d e  a  s t r ik e  t o w a r d s  
the o p p o s it e  d i r e c t i o n ,  t o w a r d s  C a r n e r  s t r e e t ,  

and th e n  h e  m a d e  a n o t h e r  o n e  a t  a n  a n g le ,  n o t  
c o m in g  s t r a ig h t  t o  g e t  b o t h  o f  u s ,  b u t  a t  a n  
an gle , w h e r e  h e  c a u g h t  M is s  L a c o m b e .  A t  th e  
sam e tim e  I  h a d  h o ld  o f  h e r  h a n d  a n d  s t i l l  h a d  

h o ld  o f  h e r  h a n d  w h e n  s h e  w e n t  t o  th e  g r o u n d .

Q W h ic h  w a y  w a s  t h e  t r o l l e y  c a r  c o m in g ,  
n orth  o r  s o u th ?  A  T h e  t r o l l e y  c a r  w a s  g o i n g  
n orth , t o w a r d s  N u t le y .  % ®

Q T h e n  it  w a s  c o m in g  t o w a r d s  y o u r  l e f t  s i d e ?
A  Y e s , t o w a r d s  th e  l e f t  s id e .  I  w a lk e d  in  f r o n t  
o f  the t r o l le y  c a r  a n d  s h e  w a s  t o  m y  r ig h t .

Q W h e n  y o u  l e f t  t h e  c u r b ,  w a s  th e  t r o l l e y  c a r  
m o v in g  o r  s t a n d in g ?  A  T h e  t r o l l e y  c a r  w a s  
still s ta n d in g .

Q I s  th a t  a  t r o l l e y  s t o p ?  A  Y e s ,  a  t r o l l e y  
s to p ; s ig n s  o n  b o t h  p o s t s  o n  t h is  s id e  a n d  a l s o  
the p o le  w ith  a  w h i t e  la b e l  o n  t h e  s id e  g o i n g  
n orth . A 0
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Mary Harris Rungsted, direct.

Q  T h e r e  is  a  t r o l l e y  p o l e  o n  th e  e a s t  side of 
W a s h i n g t o n  a v e n u e  a n d  a l s o  o n  th e  w e s t  side o f 
W a s h i n g t o n  a v e n u e ?  A  B o t h  s i d e s ;  a  white 
la b e l  o n  b o t h  p o le s .  T h e  t r o l l e y  s t o p p e d  w h ere  it 
a lw a y s  s t o p s ,  th e  r e g u la r  s t o p  f o r  t r o l le y s .

Q  W h e n  y o u  w e r e  in  th e  a c t  o f  c r o s s in g , on 
1 0  w h ic h  s id e  o f  y o u  w a s  M is s  L a c o m b e ?  A  She 

w a s  o n  m y  r ig h t .

Q  W a s  s h e  f u r t h e s t  a w a y  f r o m  th e  tro lley  
c a r ?  A  Y e s ;  I  w a s  n e x t  t o  th e  t r o l l e y  c a r  and 
th e  t r u c k ,  b o t h .

Q  W h e n  y o u  f i r s t  s a w  th e  t r u c k ,  w h e r e  were 
y o u ?  A  W h e n  I  f i r s t  s a w  th e  t r u c k  I  h a d  passed 
o v e r  in  f r o n t  o f  th e  s t a n d in g  t r o l l e y  c a r .

Q  A n d  a t  t h a t  t im e  w h e r e  w a s  th e  tr u c k ?  A  
T h e  t r u c k  w a s  a b o u t  t w e lv e  f e e t — ju s t  a b ou t in 
t h e  m id d le  o f  th e  t r o l l e y  c a r ,  a b o u t  tw e lv e  feet 
a w a y  f r o m  m e .

Q  W e r e  t h e r e  a n y  o b s t r u c t i o n s  o r  a n y  traffic 
in  th e  r o a d ?  A  N o t h in g  w h a t s o e v e r ;  n oth in g  
c o m in g  e i t h e r  w a y .

Q  A t  t h a t  p o in t  h o w  a r e  th e  t r o l l e y  tracks 
la id ,  in  th e  m id d le  o f  th e  s t r e e t  o r  o t h e r w is e ?  A  
G n  th e  s id e .

Q  W a s  a n y  h o r n  b l o w n ?  A  N o n e  w h a tso -
e v e r ,  n o  w a r n in g ,  n o  h o r n ,  n o  b r a k e s  a p p lie d .

30
By Mr. Carey.

Q  N o  w h a t ?  A  H e  d i d n ’t  a p p ly  h is  brakes.

M r .  C a r e y :  I  o b j e c t  a s  a  c o n c lu s io n  fo r  
h e r  t o  s a y  w h e t h e r  th e  b r a k e s  w e r e  ap p lied  
o r  n o t .  B r a k e s  o n  th e  c a r  a r e  o p e r a t e d  by 
f o o t .  I t  i s  u t t e r l y  im p o s s ib l e  f o r  a n y o n e  to 
te l l .

M r .  S t i c k e l : I  w i l l  n o t  c o n s e n t  t o  it s  being 
s t r i c k e n  o u t . I  w i l l  l e t  i t  s t a n d  a s  i t  is .40
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Mary Harris Rungsted, cross.

M r. C a r e y :  I t  i s  a  m e r e  o p i n i o n  a n d  c o n -

c lu s io n .

Q F r o m  th e  t im e  y o u  f i r s t  s a w  th e  t r u c k  u n t i l  
it s tru ck  M is s  L a c o m b e ,  w a s  t h e r e  a n y  l e s s e n in g  

in  the s p e e d ?  A  N o n e  w h a t s o e v e r .
Q W h e n  y o u  s a y  t h a t  th e  b r a k e s  w e r e  n o t  1 0  

ap p lied , w h a t  d id  y o u  m e a n  b y  t h a t ?  A  B y  t h e  
rate o f  s p e e d . H e  k e p t  o n  th e  s a m e  a s  w h e n  I  
saw th e a p p r o a c h in g  t r u c k .

Q D o  y o u  k n o w  w h a t  p a r t  o f  th e  t r u c k  s t r u c k  
M iss L a c o m b e ?  A  I  s a w  t h e  r i g h t  f r o n t  w h e e l  
go  o v e r  M is s  L a c o m b e ’ s  l e g  t h e  s a m e  t im e  I  w a s  

h o ld in g  h e r  h a n d  a n d  s h e  w a s  h o ld in g  m in e .  I  
h e lped  to  p ic k  M is s  L a c o m b e  u p .

Q W e r e  t h e r e  a n y  o t h e r  p e o p l e  a r o u n d  t h e r e  
b e fo re  o r  a f t e r  y o u  c a m e  o u t  o f  th e  f a c t o r y ?  A  
S ev era l p e o p le  h a d  c r o s s e d  o v e r  a n d  w e r e  w a i t -  ^ 0  
ing f o r  th e  s o u th  c a r  t o  t a k e  t h e m  t o  N e w a r k ;  
th ere on  th e  o p p o s i t e  s id e  ju s t  a h e a d  o f  u s .

Q T h e y  h a d  c r o s s e d  f r o m  w h e r e  t o  w h e r e ?
A  C r o s s e d  o v e r  th e  s t r e e t  f r o m  th e  p l a n t ;  t h e y  
had co m e  o u t  f r o m  th e  p la n t .

Q W a s  th e  p la n t  l e t t in g  o u t  th e  e m p lo y e e s  
at the t im e ?  A  A l l  o f  u s .

Q W h a t  t im e  w a s  i t ?  A  A b o u t  f iv e  f o r t y -  
eight. 3 0

Cross examination b y  M r .  C a r e y .

Q T h e  e x it  f r o m  t h is  p la n t  i s  in  th e  m id d le  o f  

the b lo ck , is  i t  n o t ?  A  T h e r e  i s  a  s t r e e t ;  i t ’ s  a  
regu la r  s t r e e t  a n d  a  r e g u la r  t r o l l e y  s t o p .

Q I  d id n ’t  a s k  y o u  th a t .  T h e  e x i t  f r o m  t h is  

p lant is  in  th e  m id d le  o f  th e  b l o c k ,  i s  i t  n o t ?  A  
I  d o n ’t k n o w  ju s t  w h a t  y o u  m e a n .

Q W h a t  p a r t  o f  th e  b u i l d in g  w h e r e  y o u  w e r e  
all w o r k in g  is  th e  e x i t  y o u  c a m e  o u t ,  in  th e 40
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c e n t e r ?  A  W e l l ,  I  r e a l l y  w o u l d n ’ t k n o w  what 
t o  s a y ,  J u d g e .

Q  T h e  s t r e e t  d id  n o t  r u n  t h r o u g h  th e  com -
p a n y  p r o p e r t y ?  A  N o ,  i t  i s  o n  W a sh in g to n  
a v e n u e .

Q  I  s h o w  y o u  a  p h o t o g r a p h  a n d  a s k  y o u  if 
1 0  y o u  r e c o g n i z e  i t ?  A  Y e s ,  I  k n o w  th a t is  the 

p la n t  a n d  t h is  i s  th e  w a t c h h o u s e  ( in d ic a t in g ) .

Q  Y o u  a r e  p o i n t i n g  n o w  t o  a  s m a ll  build ing 
in  th e  c e n t e r  o f  th e  p h o t o g r a p h .  Y o u  s a y  that is 
th e  w a t c h  h o u s e ?  A  Y e s .

Q  A n d  th e  b u i l d in g  o n  th e  r ig h t  o f  th e  ph oto-
g r a p h  is  th e  f a c t o r y  i t s e l f ?  A  Y e s ,  o n  th e  right 
o f  th e  p h o t o g r a p h .

Q  I  s h o w  y o u  t w o  la r g e  g a t e s  b e tw e e n  the 
w a t c h  h o u s e  a n d  th e  f a c t o r y .  I s  th a t  w h e re  you 

2 0  c a m e  o u t ?  A  Y e s ,  t h a t  i s  w h e r e  w e  ca m e  out.

Q  S o  t h e r e  i s  n o  p u b l i c  s t r e e t  running 
t h r o u g h  th e  p r o p e r t y  w h e r e  y o u  a r e .  T h a t  is an 
e n t r a n c e  o f  th e  f a c t o r y  p la n t ?  A  Y e s .

Q  T h a t  i s  w h a t  s t r e e t ?  A  W a s h in g t o n  ave-

n u e .

Q  T h a t  i s  W a s h i n g t o n  a v e n u e ?  W h e n  you 
s a y  th a t  i s  W a s h i n g t o n  a v e n u e ,  th a t  is  th e  street 
t h a t  r u n s  u p  a n d  d o w n  in  f r o n t  o f  th e  fa c to ry ?  

3 0  A  Y e s .
Q  T h a t  i s  th e  s t r e e t  th e  c a r  t r a c k s  are  on? 

A  T h a t  i s  th e  a v e n u e  w h e r e  th e  c a r  tra ck s  are 

o n .
Q  S o  t h e n  y o u r  f a c t o r y  i s  f r o n t i n g  o n  W ash -

in g t o n  a v e n u e ,  i s  i t  n o t ?  A  Y e s .
Q  A n d  th e  e x i t  f r o m  th e  f a c t o r y  is  o n  what 

s id e  o f  W a s h i n g t o n  a v e n u e ?  A  T h e  entrance?
Q  T h e  e x i t  w h e r e  y o u  c o m e  o u t ?  A  O h, the 

e x i t  w h e r e  w e  c o m e  o u t ?  I t  w o u l d  b e  in  fr o n t  of 

W a s h i n g t o n  a v e n u e .
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Q O n  w h a t  s id e ,  th e  e a s t  o r  w e s t  s id e  o f  
W a s h in g to n  a v e n u e ?  T h a t  i s  th e  e a s t  s id e ,  i s  i t  
n ot?  A  I t  m u s t  b e . I  a m  n o t  f a m i l i a r  a b o u t  i t .

I t ’ s to  th e  r iv e r .
Q I t  is  th e  s id e  n e a r e s t  t o  th e  r i v e r ?  A  I  

d o n ’t k n o w .

Q D o  y o u  k n o w  w h e t h e r  t h e  e x i t  f r o m  t h e  f a c -  1 0  
to r y  is  o n  th e  e a s t  o r  t h e  w e s t  s id e  o f  W a s h i n g -
ton  a v e n u e ?  A  O n  th e  e a s t  s id e .

Q N o w , w h a t  i s  th e  n a m e  o f  th e  n e x t  s t r e e t  
ru n n in g  a c r o s s  W a s h i n g t o n  a v e n u e  n o r t h  o f  th e  

e x it?  A  A b o v e  i s  K i n g  s t r e e t .

Q H o w  f a r  is  t h a t  a b o v e  t h e  e n t r a n c e ?  A  
W ell, I  r e a l ly  w o u ld  n o t  b e  a b le  t o  s a y ;  I  d o n ’ t  
know .

Q A b o u t  h o w  f a r ?  A  I  r e a l l y  w o u l d n ’ t  s a y  
about, I  d o n ’t  k n o w . 2 0

Q Y o u  h a v e  a n  id e a .  A  I  r e a l l y  c o u l d n ’ t  
s a y ; I  r e a l ly  d o n ’ t  k n o w  m u c h  a b o u t  it .

Q I s  it  a  c i t y  b l o c k ?  A  I  d o n ’ t  k n o w  w h e t h -
er  it  is  a  c i t y  b lo c k .

Q I s  i t  t w o  h u n d r e d  f e e t ?  A  I  r e a l l y  
w o u ld n ’t s a y ;  I  r e a l ly  d o n ’ t  k n o w .

Q H o w  lo n g  h a v e  y o u  b e e n  w o r k i n g  t h e r e ?
A  N in e te e n  m o n th s .  K i n g  s t r e e t  b e l o n g s  t o  
B e lle v ille . 3 0

Q I  d o n ’ t c a r e  w h a t  K i n g  s t r e e t  b e l o n g s  t o ,
I  am  a s k in g  y o u  h o w  f a r  n o r t h  K i n g  s t r e e t  is  
fr o m  th e  f a c t o r y  e x it ,  a p p r o x i m a t e l y ?  A  I  
w ou ld  s a y  a b o u t  t w e n t y - f iv e  f e e t .

Q H o w  m a n y ?  A  A b o u t  t w e n t y - f iv e  f e e t .
Q T w e n t y - f iv e  f e e t ?  W h y ,  th e  w a t c h  h o u s e  

is  tw e n ty -fiv e  f e e t  w id e ,  i s  i t  n o t ,  o r  p r e t t y  n e a r ?
A  W e ll ,  K in g  s t r e e t  i s  q u i t e  a  d is t a n c e  f r o m  
w h ere  th e  w a tc h  h o u s e  is .  W h a t  t h e  d is t a n c e  is ,
1 w o u ld n ’t  k n o w . 4 0
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Q  W h a t  i s  th e  n a m e  o f  th e  n e x t  s tre e t  run-
n in g  a c r o s s  W a s h i n g t o n  a v e n u e  t o  th e  s o u th ! A  
I  d i d n ’ t  m e a n  C a r n e r  s t r e e t .  T h a t  is  w h ere  we 
c o m e  o u t  o f  t h e  e x it .

Q  I  a m  a s k in g  y o u  w h a t  i s  th e  n a m e  o f  the 
n e x t  s t r e e t  c r o s s i n g  W a s h in g t o n  a v e n u e  to  the 
s o u t h !  A  T h a t  i s  G r e y l o c k  a v e n u e .

Q  H o w  f a r  s o u t h  i s  t h a t  f r o m  th e  e x i t !  A  
O h , t h a t  i s  b l o c k s  a w a y .

Q  N o w ,  C a r n e r  s t r e e t  t h a t  y o u  r e f e r  to  runs 
in t o  W a s h i n g t o n  a v e n u e  f r o m  th e  w e s t , does it 
n o t !  A  R i g h t  a c r o s s ,  y e s .

Q  I n t o  W a s h i n g t o n  a v e n u e  f r o m  th e  w e s t !  A  
Y e s .

Q  I t  d o e s n ’ t  c r o s s  W a s h in g t o n  a v e n u e , does 
i t !  A I  t h in k  i t  c r o s s e s  W a s h in g t o n  aven u e.

Q  W e l l ,  w h e r e !  W h e r e  d o e s  C a r n e r  street 
2 0  c r o s s  W a s h i n g t o n  a v e n u e !  A  R ig h t  n e a r  the 

g a t e .
Q  I s n ’ t i t  a  f a c t  t h a t  n o  s t r e e t  c r o s s e s  W a sh -

in g t o n  a v e n u e  b e t w e e n  th e  t w o  s t r e e t s  I  have 
j u s t  n a m e d ,  o n e  n o r t h  a n d  o n e  s o u t h !  A  Y es, 
t h e r e  i s  a  s t r e e t ,  b u t  I  d o n ’ t  k n o w  ju s t  exactly  
w h e r e .  I  c o u l d n ’ t  s a y  b y  th e  p h o t o g r a p h  just 
w h e r e  i t  is ,  b u t  I  c o u ld  p o in t  y o u  o u t  th e  street.

oQ M r .  C a r e y :  I  w o u l d  l ik e  t o  h a v e  this
p h o t o g r a p h  m a r k e d  f o r  id e n t i f ic a t io n .

( P h o t o g r a p h  m a r k e d  D - l  f o r  id en tifica -

t io n .  )

Q  I s n ’ t  i t  a  f a c t  t h a t  n o  s t r e e t  c r o s s e s  W a sh -
in g t o n  a v e n u e  r u n n in g  e a s t  b e t w e e n  th e  two 
s t r e e t s  t h a t  I  h a v e  n a m e d !  A  N o ;  th e re  is a 
s t r e e t  t h a t  r u n s  a c r o s s  W a s h in g t o n  avenue, 

C a r n e r  s t r e e t .

Q  W h e r e  d o e s  C a r n e r  s t r e e t  r u n  o v e r  east 
o f  W a s h in g t o n  a v e n u e !  I s n ’t  i t  a  fa c t  that
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C arner s t r e e t  b e g in s  o r  e n d s  a t  W a s h i n g t o n  a v e -

nue? A  I  g n e s s  i t  d o e s .

Q T h a t  is  w h a t  I  w a n t  t o  g e t  a t .

M r . C a r e y :  I  a s k  t h a t  t h is  p h o t o g r a p h  

be  m a r k e d  f o r  id e n t i f i c a t io n ,

( P h o t o g r a p h  m a r k e d  D -2  f o r  id e n t i f i c a -  3 0  

t io n .)

Q I  s h o w  y o u  a n o t h e r  p h o t o g r a p h ,  D -2  f o r  
id e n tifica tio n , a n d  a s k  y o u  i f  t h a t  i s  a  c o r r e c t  
p ic tu re  o f  th e  f a c t o r y  a s  i t  s t o o d  a t  t h e  t im e  o f  
the a c c id e n t?  A  W e l l ,  I  a m  n o t  v e r y  g o o d  o r  
capa b le  a s  t o  p i c t u r e s  o r  p h o t o g r a p h s ,  s o  r e a l l y  
I  c o u ld n ’t  s a y  o r  e x p r e s s  m y  o p in io n .

Q Y o u  h a v e  k n o w n  t h a t  f a c t o r y  f o r  n in e t e e n  
m on th s?  A  I  c o u ld  s a y  i t  i s  t h e  W e s t in g h o u s e  2 0  
L am p  C o m p a n y  ju s t  b y  l o o k i n g  a t  it .  I  w o u l d n ’ t  

say w ith  o t h e r  p ic t u r e s ,  b u t  y o u r  b r i n g i n g  i t  a n d  
lo o k in g  a t i t  I  w o u l d  s a y  i t  i s  th e  W e s t in g h o u s e  
L am p  C o m p a n y .

Q T h e r e  is  n o  q u e s t i o n  a b o u t  th a t ,  i s  t h e r e ?
A  N o .

Q A n d  th is  p i c t u r e  D -2  f o r  id e n t i f i c a t i o n  
show s th e  g a te  e n t r a n c e  w i t h  a n  a s p h a l t  w a lk  
lea d in g  to  it , d o e s  i t  n o t ?  A  Y e s .  3 q

Q L o o k in g  a t  p h o t o g r a p h  D -2  f o r  id e n t i f i c a -
tion , o n  th e  d is t a n c e  c o v e r e d  b y  t h a t  p h o t o g r a p h ,  
there is  n o  s t r e e t  c r o s s i n g  W a s h i n g t o n  a v e n u e  
east, is  th e r e ?  A  N o ,  ju s t  th e  t r o l l e y  t r a c k s .

Q N o  s t r e e t  c r o s s i n g  t h e  a v e n u e ?  A  N o  
p a v ed  s tre e t .

Q C a n  y o u  p o in t  o u t  o n  t h a t  p h o t o g r a p h  
w here C a r n e r  s t r e e t  r u n s  in t o  W a s h i n g t o n  a v e -
n ue? A  N o , I  w o u l d  n o t  b e  a b le  t o  b y  a  p h o t o -
graph .

4 0
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Q  A s  a  m a t t e r  o f  f a c t ,  t h e r e  i s  n o  s tre e t  run-
n in g  in t o  W a s h i n g t o n  a v e n u e  d i r e c t ly  o p p os ite  
th e  e n t r a n c e  t o  t h e  f a c t o r y ,  i s  t h e r e ?  A  T here 
i s  n o  p a v e d  s t r e e t .

Q  I s n ’ t  i t  a  f a c t  t h e r e  i s  n o  s t r e e t  d irectly  

e n t e r in g  W a s h i n g t o n  a v e n u e  f r o m  th e  w est al-
io  m o s t  d i r e c t l y  o p p o s i t e  th e  e x i t  o r  e n tr a n c e  o f  the 

f a c t o r y ?  A  I  w o u l d  s a y  t h e r e  w a s  a  street.
Q  C a n  y o u  s e e  i t  o n  th e  p h o t o g r a p h ?  A  No, 

I  c a n ’ t  s e e  i t  o n  th e  p h o t o g r a p h .
Q  W o u l d  y o u  s a y  t h a t  p h o t o g r a p h  f r o m  your 

r e c o l l e c t i o n  i s  a  g o o d  p h o t o g r a p h ?  A  I  sa id  i f  
y o u  h a d  o t h e r  p h o t o g r a p h s  a lo n g  w ith  it I  
w o u l d n ’ t  d i s t in c t l y  s a y  i t  i s  th e  W e s t in g h o u se  

L a m p  C o m p a n y .  I  a m  n o t  f a m i l i a r  w ith  p h oto -
g r a p h s  a n d  d i d n ’ t  p a y  m u c h  a t t e n t io n  to  it. 
B u t  k n o w in g  y o u  h a v e  i t  a n d  b r o u g h t  i t  here, I 
w o u ld  s a y  t h a t  i s  th e  W e s t in g h o u s e  L a m p  Com -
p a n y ,  b u t  i f  J u d g e  S t i c k e l  w o u ld  h a v e  several 
o f  th e m , I  r e a l l y  w o u l d n ’ t  s a y ;  I  a m  n o t  very  

g o o d  o n  p h o t o g r a p h s .
Q  Y o u  a r e  n o t  g o o d  o n  p h o t o g r a p h s ?  A  No.

Q  A n d  y o u r  m e m o r y  i s  v e r y  g o o d ,  o f  co u rse ?  
A  I  d o n ’t  t h in k  m y  m e m o r y  i s  v e r y  g o o d  on 
p h o t o g r a p h s .

Q  N o w ,  l e t ’ s s e e . T h is  s t r e e t  y o u  called 
«Q  C a r n e r  s t r e e t ,  t h a t  e n d s  a t  W a s h in g t o n  avenue, 

i s  a  d i r t  s t r e e t ?  I t  i s  n o t  a  p a v e d  s t re e t?  A  
N o ,  i t  i s  n o t  a  p a v e d  s t r e e t .

Q  D o  y o u  k n o w  h o w  w id e  i t  i s ?  A  I  really  
c o u l d n ’ t  s a y  a s  t o  th e  w id t h .

Q  Y o u  n e v e r  n o t i c e d  i t ?  A  I  n o t ic e d  it but 

I  c o u l d n ’t  s a y  a s  t o  th e  w id th .
Q  Y o u  c a m e  o u t  o f  th e  f a c t o r y  a b o u t  five- 

t h i r t y ?  A  F i v e  f o r t y - e i g h t .
Q  Q u it e  a  n u m b e r  o f  p e o p l e  c a m e  o u t?  A  

Y e s ,  I  p r e s u m e  f i f t y  t o  s e v e n t y - f i v e ;  a  b u n ch  o f 
u s .40
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Q Y o u  c a m e  o u t  w i t h  y o u r  f r i e n d ,  t h e  p la in -

tiff, h o ld in g  h e r  h a n d ?  A  Y e s .

Q D id  y o u  h a v e  a n  e n g a g e m e n t  a t  t h e  t im e  

that y o u  tw o  w e r e  g o i n g  t o  s a t i s f y ?  A  N o ,  n o t  
n e ce s sa r ily  a n  e n g a g e m e n t  w h a t s o e v e r .

Q Y o u  w e r e  g o i n g  t o  ta k e  th e  t r o l l e y  c a r ?  A  

W ell, w e  d i d n ’ t  k n o w  f o r  c e r t a in .  1 0

Q I s n ’ t i t  a  f a c t  y o u  c a m e  o u t  o f  t h e  f a c t o r y ,  
both  o f  y o u ,  in t e n d in g  t o  d r iv e  h o m e  in  a n  a u t o -
m o b ile ?  A  W e  d i d n ’ t  k n o w  t h a t  th e  a u t o -
m ob ile  w o u ld  b e  th e r e ,  J u d g e .  I  d i d n ’ t  k n o w  f o r  
ce rta in  th a t  th e  a u t o m o b i l e  w o u l d  b e  t h e r e .

Q D id  y o u  e x p e c t  t h e  a u t o m o b i l e  t h e r e ?  A  
O cc a s io n a lly  I  d id  a n d  s o m e t im e s  I  d i d n ’ t.

Q W h o s e  a u t o m o b i l e  d id  y o u  e x p e c t ?  A  M r .  

R u n g s te d ’ s a u t o m o b i l e ,  i f  i t  c a m e .
Q W h e n  h e  c a m e  h e  a lw a y s  p a r k e d  o n  t h e  2 0  

o p p o s ite  s id e  o f  th e  s t r e e t  w a t c h in g  f o r  y o u ?  A  
N o, h e d id  n o t .

Q W h e r e  d id  h e  p a r k ?  A  S o m e t im e s  I  
w ou ld  w a it  f o p  h im  w h e n  I  g o t  t h e r e .  H e  
w o u ld n ’t  a lw a y s  b e  t h e r e .  S o m e t im e s  h e  w o u l d  
be a c r o s s  th e  s t r e e t  a n d  s o m e t im e s  h e  w o u l d  b e  
a lit t le  a w a y  f r o m  it .

Q H e  g e n e r a l ly  w o u l d  b e  a c r o s s  t h e  s t r e e t ?
A  N o .

3 0
Q W h e r e  w o u ld  h e  g e n e r a l l y  b e ?  A  H e  h a d  

no p la c e  th a t  h e  w o u ld  g e n e r a l l y  b e  a t  a ll.
Q T h e r e  w a s  n o t h in g  o n  th e  r o a d  t o  p r e v e n t  

h is p a r k in g  d i r e c t l y  a c r o s s  f r o m  y o u r  e x i t ?  A  
N o, n o th in g  o n  th e  r o a d  w h a t s o e v e r .

Q S o  th is  d a y  w h e n  y o u  w e n t  o u t  y o u  
lo o k e d  f o r  h im , d i d n ’ t  y o u ?  A  I  w o u l d n ’ t  s a y  
th at I  d id , b e c a u s e  I  w a s n ’ t  c e r t a in  h e  w a s  c o m -
ing.

Q B u t y o u  d id  k in d  o f  exp ect h im , d id n ’t y o u ?
A  W e ll ,  ju s t  o f fh a n d e d . 4 0
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Mary Harris Rungsted, cross.

Q  A n d  y o n  an d  y o n r  fr ie n d  expected to ride 
h om e w ith  h im , is  th a t r ig h t ? A  N o , she w asn’t 
g o in g  to  r id e , n e c e ssa rily . S h e  m igh t go with 
m e  on the tr o lle y . S h e  h a d n ’t  fu lly  decided.

Q  D id  y o u  d ecid e b e fo r e  y o u  w ent across the 
str e e t?  A  A n d  i f  M r . R u n g ste d  w as there we 

20 w ere  g o in g  h om e b y  a u tom ob ile .

Q  A s  y o u  sa m e  ou t y o u  look ed  to see, of 
cou rse , i f  h e  w a s  th e r e ?  A  N o , I  d id n ’t look 
to  see i f  he w a s  th ere .

Q  W e l l ,  w h y  n o t?  A  W e l l ,  because there 

w a s a  bu nch  o f  p e o p le  c ro ss in g  ah ead  o f us and I 

n e v e r  look  u n til I  r e a lly  g e t a cro ss  the street.

Q  W a s  he a cro ss  the s tr e e t?  A  M r. Rung-
ste d  w a s a cro ss  the str e e t?  Y e s , I  g u ess he was 

a cro ss  the street.
20 Q D id n ’t y o u  see h im  a t a ll?  A  I  d id n ’t see 

h im  at a ll. I  d id n ’t  lo o k  fo r  h im  b efo re  the trol-

le y  cam e, an d  th en  I  look ed  an d  I  saw  him  across 
th e street.

Q  W h e r e  w ere  y o u  w h en  y o u  first saw Mr. 

R u n g s te d  in  h is c a r ?  A  W h e n  I  first saw him 

I  w o u ld  sa y  I  w a s  r ig h t— c om in g  out o f  the gate.

Q  C o m in g  ou t o f  th e g a te ?  S o  when you 

w ere  c om in g  out o f  the g a te , y o u  saw  M r. Rung- 

30 sted  a cro ss  the stree t, d id n ’t y o u ?  A  Y es.

Q  H is  car w a s s ta n d in g  th e re ?  H o w  fa r  from  
the fa c to r y  ex it w a s  h is  c a r  s ta n d in g ?  A  W ell, 

I  d o n ’t kn ow  h ow  m a n y  fe e t  because I  am  not 

g o o d  on th a t.

Q W e l l ,  a b o u t h ow  fa r ?  A  W e l l , I ’d say on 

th e o p p o site  side.

Q  O n  the o p p o site  side o f  th e street standing 
s till?  A  H is  c a r  w a s  s ta n d in g  still.

Q  W h ic h  w a y  w a s  h is  car p o in tin g? A  

40 T o w a r d s  the south .
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Q In  other w o rd s , he w a s  on  th e r ig h t-h a n d  

side of the street p o in tin g  sou th , a n d  the m o m e n t  

you came ou t o f  th e  e x it  g a te  y o u  sa w  h im  

there! A  I  saw  h im .

Q D id  y ou  w a v e  to  h im ! A  I  d o n ’t re m e m -

ber waving at a ll to  h im .

Q W ill  y ou  s a y  y o u  d id  n o t !  A  I  w o u ld  n o t  

say as fa r  as I  cou ld  h o n e stly  te ll th e tru th  

I didn’t w ave to  h im . I  d o n ’t re m em b e r w a v in g  

to him.

Q Y o u  d o n ’t re m em b e r w h eth e r  y o u  w a v e d  

or n o t! A  N o  an sw er.
Q W h e n  y o u  sa w  h im , w h a t d id  y o u  s a y  to  

the plaintiff, “ T h e re  he i s ! ”  A  N o , I  d o n ’t 

remember m ak in g  a n y  re m a r k  w h a tev e r .

Q D id n ’t y o u  te ll h er th e  c a r  w a s  th ere  an d  

she could ride hom e w ith  y o u !  A  N o .

Q W a s n ’t th ere a n y th in g  sa id  to  h er a b o u t  

going in the c a r !  A  N o , I  d id n ’t  s a y  a n y th in g  
to her at all at th e tim e .

Q Y o u  h ad  h o ld  o f  h er h a n d ! A  W e  h a d  
hold o f hands, y e s .

Q A n d  y ou  w alk ed  d o w n  o v e r  th e sid e w a lk  to  

where the tro lle y  w a s  sta n d in g , is  th a t r ig h t !
A  Y es. 30

Q T hat w as r ig h t in  fr o n t  o f  y o u r  e x i t !  A  
Yes.

Q H ow  m a n y  tr o lle y  c a rs  w e re  sta n d in g  

there! A  O ne tr o lle y  c a r  w a s  s ta n d in g  th ere .

Q W e r e  there a n y  oth er c a rs  m o v in g ! A  N o  
car was m o vin g  a t  all.

Q N o tro lley  car m o v in g ! A  N o .

Q T here w as o n ly  one t h e r e ! A  J u s t  one.

Q A n y  oth er a u to m o b ile  s ta n d in g  th e r e ! A  
No. 40
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Q  T h e  o n ly  one w a s  y o u r  p resen t husband’s 
a cro ss  the s tr e e t?  A  T h a t is  a l l ;  and people 
c r o ss in g  o v e r  a n d  s e v e ra l w a tch in g  fo r  the trol-
le y , b u t no c a r  a p p ro a c h in g  to  take them to 
N e w a rk .

Q  S o  y o u  sta r te d  a cro ss  th e street with her 
10 in  fr o n t  o f  th e  s ta n d in g  car , is  th at right? A  

Y e s .

Q  W e r e  p e o p le  g e ttin g  on  the standing car? 

A  Y e s , p e o p le  w e re  g e ttin g  on  th e  standing car.

Q  T h a t w a s  g o in g  in  a n  op p osite  w ay from 
y o u ?  A  Y e s , to  N u tle y .

Q  T h a t c a r  w a s r ig h t a t the curb on the side 
o f  the str e e t?  A  Y e s ;  th ey  are  changing them 

n ow , p u ttin g  th em  in  th e m id d le  o f  the street.

Q  A t  th a t tim e , th e  tr o lle y  tracks were on 
20 the e x tre m e  sid es o f  the str e e t?  A  Y e s .

Q B o th  s id e s?  A  Y e s .

Q  A n d  all w a g o n  traffic w a s in between the 
tr o lle y  tr a c k s?  A  Y e s .

Q I t  w a s  n ot p a v e d  b etw een  the trolley  tracks 

at th a t tim e , it w a s  d ir t betw een  the trolley 

track s, w a s n ’t it?  A  I  th ink  so, but I  really 
w o u ld n ’t s a y  y e s  or no .

Q  B u t  a  p a v e d  h ig h w a y  w as between the 

- q  tr o lle y  track s fo r  a u to m o b ile s , trucks, and every-

th in g  o f  th a t s o r t?  A  Y e s .

Q  T h e re  w a s no ro a d  betw een  the trolley 

tra c k s  an d  th e e x it?  A  N o , ju s t  the trolley 

tra c k s  on the side o f  th e p a v e d  street.

Q  W h e n  y o u  s ta rte d  to  w alk  across the 
stree t in  fr o n t  o f  the tr o lle y  car, did  you look 

to  see w h eth er a n y  a u to m o b iles  w ere com ing? A  

A b s o lu te ly , ju d g e .

Q  W h e r e  d id  y o u  lo o k ?  A  I  looked both 

q  w a y s , first h er w a y , th en  the op p osite  w ay, and 

th a t is  w h en  I  sa w  the tru ck .
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Q Y o u  d id n ’t see th e tru ck , y o u  sa id , u n til  

you stepped out in  fr o n t  o f  the tr o lle y  c a r ?  A  
A fter I  passed  the tr o lle y  car.

Q B efore  y o u  p a s s e d  th e  tr o lle y  c a r  y o u  

didn’t see the tru ck ? A  Y e s , I  lo o k e d  b o th  

ways, but the tru ck  w a s  g o in g  p a r a lle l w ith  th e  

trolley. 1 0

Q A n d  you  c o u ld n ’t see th e tru ck  b ecau se  it  

was on the other side o f  th e tr o lle y  c a r ?  A  Y e s ,  

it was right c lose  to  th e  tr o lle y . I  d id  lo o k  

both w ays.

Q The tro lle y  w a s  in  th e  w a y  a n d  y o u  

couldn’t see the tru c k  b eca u se  th e  tr o lle y  c a r  
was standing th ere? A  T h e  tru ck  w a s  in  the  

middle o f  the tr o lle y  car .

Q W h e n  y o u  ste p p e d  ou t in  fr o n t  o f  the  

trolley car to cross th e stre e t, a s  so o n  as y o u  ^0 
stepped out h o ld in g  h a n d s, y o u  sa w  th e  tru c k ?
A  I  saw the truck.

Q A s  soon as y o u  ste p p ed  out in  fr o n t  o f  th e  
trolley car? I t  w a s  th en  a b o u t tw elv e  fe e t , y o u  

said, aw ay? A  Y e s , a s  fa r  as I  cou ld  ju d g e .

Q It  w as m o v in g ?  A  C o m in g  v e r y  fa s t  an d  

right close to the tr o lle y  car , r ig h t lik e  th at  
(indicating w ith  h a n d s ) .

Q “ R igh t like t h a t”  d o e s n ’t m e a n  m u ch  fo r  30 
the record. H o w  fa r  fr o m  th e tr o lle y ?  J u s t  te ll

us in feet. A  W e l l , I  w o u ld  sa y  it  w a s  so  
close; you m igh t th in k  th e y  w e re  ru n n in g  to -
gether (in d ica tin g ).

Q W e ll, h ow  close , a b o u t tw o  fe e t , te n  fe e t , 
or w hat? A  O h, it  w a s n ’t ten  fe e t .

Q T w o inches? A  R ig h t  c lo se  to  th e  tr o lle y .

Q Y o u r  fin gers w o u ld  in d ica te  ab ou t an  inch  
and a h alf. T h e re  is  n o  w a y  o f  g e ttin g  th a t on  

the record. J u st te ll m e h o w  f a r  in  in ch es ab ou t,
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in  y o u r  ju d g m e n t , th e y  w ere  a p a r t?  A  I  would 
s a y  ab ou t like th a t (in d ic a t in g ) .

Q  T h a t is  a b ou t th ree  in ch es, is n ’t it? A  

T h re e  or fo u r  in ch es a p a rt. I  rea lly  couldn’t 
sa y .

Q  T h re e  or fo u r  in ch es, as n ear as you can 

ju d g e ?  A  Y e s , I  k n o w  it w a s  righ t close to-
g e th e r . I  a m  n o t g o o d  o n  fe et.

Q  Y o u  k n ow  w h at in ch es a r e ; you  are not 

g o o d  on  th em , b u t y o u  kn ow  w h at th ey are? A  

Y e s , I  k n o w  w h at th e y  a r e ; I  know  they were 
c lose  to g e th er .

Q W h e n  y o u  sa w  th is  car as you  stepped 

ou t, tw elv e  fe e t  a w a y , y o u  s a y  it swerved in 

w h ich  d irec tio n ?  A  T o w a r d s  us.

2o Q  T o w a r d s  y o u ?  A  Y e s .

Q  W e l l ,  i f  it w a s  o n ly  ab ou t three or four 

inches fr o m  the tr o lle y  car an d  it swerved 

to w a rd s  y o u , it w o u ld  h a v e  h it the trolley car, 

w o u ld n ’t it?  A  N o , he c o u ld n ’t h it the trolley 

car.

Q  W h y  -not? A  W e l l ,  he w a s farth er away 

fr o m  th e tr o lle y  car . H e  c o u ld n ’t h it the trolley 

c a r ; he w a s  c om in g  fa s t , an d  he cam e right at us 

3 0  a h ea d  o f  the tr o lle y  car a t th a t tim e.

Q  H o w  fa r  in  fr o n t  o f  th e  tro lle y  were you 

w h en  y o u  p a sse d  h im ?  A  O v e r  a fo o t.

Q  W e r e  y o u  p r e tty  c lo se  to  the trolley  car? 

A  Y e s , I  w a s  p r e tty  c lose  to  the tro lley  car.

Q  A b o u t  a  fo o t  a w a y ?  A  A b o u t  a foot away.

Q  Y o u  cou ld  tou ch  th e tr o lle y  car w ith your 
h an d , c o u ld n ’t y o u ?  A  I  d o n ’t k n o w ; I  didn’t 

tr y .

Q  W e l l ,  cou ld  y o u ?  A  I  d ou bt it.
4 0
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Q I f  y o u  w e r e  a  f o o t  a w a y ,  c o u l d n ’t  y o u  h a v e  

tou ch ed  i t ?  A  I  m u s t  h a v e  b e e n  a  l i t t l e  o v e r  

a f o o t ;  a b o u t  a  f o o t ,  I  g u e s s .
Q N o w , w h e n  y o u  s t e p p e d  o u t  in  f r o n t  o f  t h a t  

tro lle y  c a r , y o u  l o o k e d  t o  s e e  i f  a  c a r  w a s  c o m -

ing, d id n ’t  y o u ?  A  A b s o lu t e l y .
Q W h y ?  A  W e l l ,  I  a lw a y s  l o o k  w h e n  c r o s s -

ing th e  s t r e e t  o r  c r o s s i n g  in  f r o n t  o f  t r o l l e y  c a r s  

o r  in  f r o n t  o f  a u t o m o b i l e s ;  I  a lw a y s  l o o k  b o t h  

w ays.
Q S o  a s  y o u  s t e p p e d  o u t  in  f r o n t  o f  th e  

tro lle y  c a r ,  k n o w in g , t h e r e  i s  a  c h a n c e  o f  a n  a u t o -

m ob ile  c o m in g , y o u  l o o k e d ?  A  I  d id .
Q A n d  th e  r e a s o n  y o u  l o o k e d  y o u  t h o u g h t  

th ere  w a s  a  c h a n c e  o f  a n  a u t o m o b i l e  c o m in g  ? A  

T h at is  m y  r e g u la r  h a b i t ,  l o o k in g .
Q Y o u  w e r e  f u r t h e r  o u t  in  th e  s t r e e t  t h a n  

y ou r  f r ie n d  th a t  w a s  in ju r e d ,  o r  w a s  s h e  f u r t h e r  
out in  th e  s t r e e t ?  A  S h e  w a s  f u r t h e r  o u t  f r o m  
me.

Q S h e  c o u ld  s e e  w i t h o u t  a n y  t r o u b le  a n y t h in g  

co m in g ?  A  I  d o n ’ t  k n o w  w h a t  s h e  s a w .

Q S h e  w a s  in  a  p o s i t i o n  t o  s e e  a s  r e a d i l y  a s  
y ou  c o u ld  s e e ?  A  I  d o n ’ t  k n o w ;  I  c o u l d n ’ t  s a y  
abou t h e r  w h a t s o e v e r .

Q B u t  sh e  w a s  in  a  p o s i t i o n  w h e r e  s h e  c o u ld  

see as r e a d i ly  a s  y o u  c o u l d ?  A  I  d o n ’ t  t h in k  

she w a s ;  sh e  w a s  t o  m y  r ig h t .  S h e  w a s n ’t  a t  

that t im e  o u t . W e  w e r e  s id e  b y  s id e .

Q Y o u  ju s t  s a id  s h e  w a s  o u t  f u r t h e r  t h a n  
y ou  w e re  w h e n  y o u  s t e p p e d  o u t ?  A  N o ,  w e  

w ere  w a lk in g  h a n d  in  h a n d .

Q T h e n  y o u  w e r e  w a lk in g  a b o u t  e v e n ?  A  
A b o u t  e v e n .

Q T h e n  y o u  a r e  m is t a k e n  w h e n  y o u  s a id  s h e  
w as fu r t h e r  o u t  t h a n  y o u  w e r e ,  i s  t h a t  r i g h t ?  A  

W ell, I  w o u ld  s a y  w e  w e r e  w a lk in g  h a n d  in  h a n d .

10
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Q  W e l l ,  y o n  w ere  m ista k e n  w h en you said 

she w a s  fu r th e r  out th a n  y o u !  A  W e ll , that I 

d o n ’t re m em b e r, h ow  fa r  out she w as. I  only 
re m em b e r w e w ere  h a n d  in  h an d .

Q  W e r e  y o u  m ista k e n  w h en  y o u  said  she was 
fu rth e r  ou t th an  y o u  w e r e ! A  W e ll, she 

10 w a s n ’t a n y  fu r th e r  a t th e tim e  w e crossed over 
the tr o lle y  tra c k  th a n  I  w a s . W e  w ere walking 
h an d  in  h an d .

Q  T h e n , i f  y o u  w a lk e d  ou t to g eth er, you each 
h a d  a p p a r e n tly  th e  sam e v ie w  o f  the road, didn’t 
y o u !  A  W e l l ,  I  d o n ’t k n o w ; I  d o n ’t think so, 
I  th in k  I  o b stru c te d  h e r  v iew .

Q  Y o u  th in k  y o u  o b stru c te d  h e r  v ie w ! Was 
th ere  a n y th in g  e lse  b e sid e s y o u  to  obstruct her 
v ie w ! A  N o .

Q  N o w , a s  soon  as y o u  ste p p ed  out in front 
o f  th e car , y o u  sa w  the tr u c k ! A  I  saw the 
tru ck , b ecau se—

Q  N e v e r  m in d  “ b e c a u se .”  Y o u  saw the 
tr u c k ! A  I  saw  the truck.

Q  Y o u  sa w  it c o m in g  a lo n g ! A  Y e s , coming 
a lo n g .

Q  Y o u  o n ly  sa w  it fo r  a n  in sta n t, o f  course? 
A  J u s t  in  an in sta n t it  w a s  on  u s.

Q  N o t lo n g  en ou gh  to  s a y  h o w  fa st  it was 
3 0  g o in g !  A  I  sa w  it w a s  g o in g  v e r y  fa s t  as soon 

as I  ste p p e d  ou t, ju d g e .
Q W h e n  y o u  sa w  v e r y  fa s t , y o u  d o n ’t know 

h o w  fa s t , do y o u !  A  I  c o u ld n ’t say  as to 
speed .

Q  Y o u  m ea n  it seem ed  it w a s  fa s t  because 
it w a s  r ig h t th ere  on  y o u !  A  I  could  honestly 
s a y  b e fo re  G od  it w a s  c o m in g  v e r y  fa st.

Q  W a s  it g o in g  a h u n d red  m ile s  an hour? 
A  A s  to  sp eed , I  c o u ld n ’t sa y , b u t he w as com-
in g  v e r y  fa s t .

4 0
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Mary Harris Rungsted, cross.

Q W a s  h e  g o i n g  t e n  m i le s  a n  h o u r  ? A  A s  
to state  h o w  f a s t ,  I  w o u l d n ’ t  k n o w ;  I  c o u l d n ’ t  

ju dge .
Q Y o u  ju m p e d  h a c k , d i d n ’ t  y o u ?  A  I  

step p ed  h a ck .
Q Y o u  w e r e  n o t  h i t ?  A  N o .
Q Y o u r  f r i e n d  d i d n ’ t  s t e p  h a c k ?  A  I  c a n ’ t  jO  

vouch  f o r  w h a t  sh e  d id .
Q D id n ’t  y o u  s e e  w h e t h e r  s h e  s t e p p e d  h a c k  

or  n o t?  A  I  c o u l d n ’ t  v o u c h  f o r  h e r .  I  s a v e d  
m y se lf f r o m  b e i n g  h it .

Q  Y o u  ju m p e d  h a c k  t o g e t h e r ?  A  Y e s ,  t o -
geth er.

Q D id n ’ t  y o u  l e a v e  g o  o f  h e r  h a n d ?  A  N o ,  
we d id n ’ t  le a v e  g o  o f  h a n d s .  S h e  w a s  a b s o l u t e ly  
on the g r o u n d  w h e n  w e  le t  g o  o f  h a n d s .

Q H a d n ’ t  y o u  a n d  s h e  s t a r t e d  t o  r u n  a c r o s s cy A
the s tre e t  t o  g e t  in  y o u r  in t e n d e d  h u s b a n d ’ s c a r ?  “
A  N o , w e  w e r e  w a lk in g  a n d  l o o k in g .

Q W e r e n ’ t  y o u  b o t h  l o o k i n g  a t  h is  c a r ?  A  
A b s o lu te ly  n o t .

Q W e r e  y o u  l o o k in g  a t  h is  c a r ?  A  A b s o -
lu te ly  n o t , ju d g e .

Q H e  w a s  o n ly  a b o u t  t w e n t y  f e e t  a h e a d  o f  
y o u ?  A  H o n e s t l y ,  b e f o r e  G o d ,  I  w a s n ’t  l o o k i n g  
at h is  c a r .

Q Y o u  ju m p e d  b a c k  a n d  y o u  w e r e  n o t  h it  a t  3 0  
all, w e re  y o u ?  A  N o ,  I  w a s  n o t  h it .

Q S h e  w a s  h it  b y  w h a t  p a r t  o f  t h e  t r u c k ?
A  B y  th e  f r o n t  r ig h t  w h e e l .

Q T h e  f r o n t  f e n d e r  d i d n ’ t  h i t  h e r ?  A  T h a t  
I  c o u ld n ’t  s a y ;  I  w a s  t o o  b a d l y  s h o c k e d  m y s e l f .
I  sa w  th e  w h e e l  g o  o v e r  h e r .

Q  A n d  th e  t r u c k  s t o p p e d ?  A  I t  w e n t  b e -
y o n d  h e r .

Q H o w  f a r  d id  th e  t r u c k  g o  a f t e r  s t r i k in g
e r  ̂ A  A s  f a r  a s  I  c o u ld  s a y ,  f r o m  b e i n g  

sh ocked , I  d o n ’ t  k n o w . 40
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M a ry H arris Rungsted, cross.

Q  H o w  f a r  d id  th e  t r u c k  g o  a f t e r  it  struck 
h e r ?  A  W e l l ,  i t  w e n t  a f t e r  i t  s t r u c k  h e r - I  
r e a l l y  c o u l d n ’t  s a y  a s  t o  d is t a n c e ,  h o w  fa r .

Q  W h e n  s h e  w a s  p i c k e d  u p ,  w a s n ’t she be-
tw e e n  th e  f r o n t  a n d  r e a r  w h e e ls  o f  th e  truck? 
A  R e a l l y ,  I  d o n ’t  r e m e m b e r .

1 0  Q  D o n ’ t  y o u  k n o w  t h a t  th e  t r u c k  stopped 
w i t h in  t e n  f e e t ?  A  N o ,  m y  v i s i o n — o f  cou rse  I 

w a s  s h o c k e d .  M y  v i s i o n  i s  t h a t  b o th  wheels, 
f r o n t  a n d  b a c k ,  w e n t  o v e r  M is s  L a c o m b e .

Q  T h a t  i s  y o u r  v i s i o n ?  A  Y e s ,  an d  the 
t r u c k  w e n t  b e y o n d  h e r .

Q  D o n ’t  y o u  k n o w  s h e  w a s  ta k e n  ou t from 
b e t w e e n  th e  t w o  w h e e ls  o f  th e  t r u c k ?  A  No I 
d o  n o t .

Q  Y o u  d i d n ’t  s e e  t h a t ?  A  I  th o u g h t  both 
w h e e ls  o f  th e  t r u c k  w e n t  o v e r  h e r  a n d  th e truck 
w e n t  b e y o n d  q u it e  a  d is t a n c e .

Q  I  d o n ’ t w a n t  y o u r  t h o u g h t s ,  w h a t you 
k n o w ?  A  T h a t  i s  w h a t  I  r e m e m b e r .

Q  D i d n ’ t th e  t r u c k  s t o p  r ig h t  s t i l l  a longside 
o f  th e  c a r ?  A  T h e  t r u c k  w e n t  b e y o n d  her.

Q  H o w  f a r  d id  th e  t r u c k  g o ?  A  I  d on ’t 
k n o w  h o w  f a r  i t  w a s  w h e n  i t  s t o p p e d .

Q  T e n  f e e t  ? A  I  c o u l d n ’ t  s a y  h o w  fa r .
Q  Y o u  c o u l d n ’ t  s a y ?  A  N o ;  i t  w e n t  beyond 

30 her.

2 0

Q  I s n  t  i t  a  f a c t  th a t  t h e  r e a r  e n d  o f  the 
t r u c k  d id n  t  c l e a r  th e  t r o l l e y  c a r  w h e n  it came 
t o  a  s t a n d s t i l l ?  A  O h , n o ,  th e  r e a r  en d  of 
th e  t r u c k  w e n t  o v e r  M is s  L a c o m b e  a n d  went 
p a s t  th e  t r o l l e y  c a r .

Q  Y o u  th in k  i t  d i d ?  A  A b s o lu t e l y .
Q  Y o u  s a w  th a t  ? A  W i t h  b o t h  o f  m y  eyes, 

a n d  I  a m  o n ly  s a y i n g  w h a t  I  s a w  m y s e l f .

Q  H o w  f a r  w a s  s h e  f r o m  th e  t r u c k  when 
s h e  w a s  p i c k e d  u p ?  A  H o w  f a r  w a s  sh e  from  
th e  t r u c k  w h e n  s h e  w a s  p i c k e d  u p ?

40
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Mary Harris Rungsted, cross.

Q Y e s . T h in k  h a r d .  A  I  c o u l d n ’ t  s a y ;  
I  d o n ’t  r e m e m b e r ,  b e c a u s e  I  w a s  t o o  b a d l y  
sh ock ed  m y s e l f  a n d  in  t o o  n e r v o u s  a  c o n d i t i o n .

Q W a s n ’t  sh e  p i c k e d  u p  r i g h t  f r o m  u n d e r  
the tr u c k ?  A  I  w o u l d  s a y  n o ;  t h e  t r u c k  w e n t  
bey on d .

Q W a s n ’ t  sh e  p i c k e d  u p  r i g h t  f r o m  u n d e r  th e  
tru ck ?  A  N o , a s  f a r  a s  I  r e m e m b e r ,  t h e  t r u c k  
had g o n e  b e y o n d  M is s  L a c o m b e .

Q Y o u r  m e m o r y  i s  a  l i t t l e  d o u b t f u l  b e c a u s e  
o f  y o u r  s h o c k ?  A  I  w o u l d n ’ t  s a y  s o ;  I  r e -
m em b er  h a v in g  a  c l e a r  v i s i o n  o f  it .

Q  H o w  l o n g  h a d  th e  p l a i n t i f f  b e e n  e m p lo y e d  
in  th a t f a c t o r y  t o  y o u r  k n o w le d g e ?  A  E v e r  
since I  w a s  e m p lo y e d  th e r e .

Q S h e  w a s  a c c u s t o m e d  t o  g o i n g  o u t  w i t h  
y o u  e v e r y  d a y  p r a c t i c a l l y ?  A  N o ,  I  w o u l d n ’ t 
sa y  w e  w e r e  a c c u s t o m e d  t o  g o i n g  o u t .  W h e n  
w e g o t  t h r o u g h  th e  s a m e  t im e ,  w e  d id  g o  o u t ,  
bu t w e  d id n ’ t g o  o u t  e v e r y  n ig h t  t o g e t h e r ,  b e -
cau se  s o m e t im e s  I  w o u l d  w o r k  lo n g e r .

Q F r e q u e n t ly  y o u  w e n t  o u t  t o g e t h e r ?  A  
Y es , f r e q u e n t ly  w e  w e n t  o u t  t o g e t h e r .

Q A n d  f r e q u e n t ly  y o u  d r o v e  h o m e  w it h  y o u r  

u s b a n d -to -b e  ? A  I  w o u l d  s a y  a  v e r y  fe w  
tim es w e  e v e r  t o o k  M is s  L a c o m b e .  M is s  L a -
com be  a n d  I  w e r e  ju s t  a c q u a in t a n c e s  in  th e
P a n t .  I  h a d  n o  p e r s o n a l  f r i e n d s h i p  w it h  M is s  
la c o m b e .

Q W h y  h o ld  h e r  h a n d  i f  y o u  w e r e  ju s t  a c -  
q a in ta n c e s ?  A  I  m e a n  f r i e n d s  in  th e  p la n t ,  

v is it e d  M is s  L a c o m b e .

T i i  She live n e a r  y ° u ?  A  N o ,  b u tJ- hked the girl.

J !  ' i 6  l ik e d ’  t 0 0 ?  A  1  S “ e s s  s o .  I t
m y  c u s t o m  w it h  e v e r y b o d y  t o  h o ld  h a n d s .

1 0

2 0

30

40
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M a ry Harris Rungsted, re-direct.

Q  W a s  t h e  p l a i n t i f f  r a t h e r  a  b r ig h t  g irl? 
A  V e r y  b r i g h t ;  e x c e e d i n g ly  b r ig h t .  She is 
o n e  o f  t h e  b r ig h t e s t  g i r l s  I  e v e r  m e t .

Re-direct examination by  Mr. Stickel.

2 0  Q  H o w  m a n y  t u r n s  d id  th e  t r u c k  m ak e be-
f o r e  i t  s t r u c k  M is s  L a c o m b e ?  A  W h e n  it  made 
t h e  t h i r d  t u r n  i t  s t r u c k  M is s  L a c o m b e .

Q  I t  m a d e  t h r e e  t u r n s ?  A  Y e s ,  it  turned 
in  th e  o p p o s i t e  d i r e c t i o n  a n d  t h e n  c a m e  a t right 
a n g le s  t o  h e r ,  d i d n ’ t  c o m e  s t r a ig h t  a t  a l l  tow ard 
b o t h  o f  u s .

Q  W h e r e  w a s  i t  w h e n  i t  m a d e  i t s  fir s t  turn 
t o w a r d  y o u ?  A  R i g h t  in  f r o n t  o f  th e  trolley  
c a r .

Q  W h e n  y o u  h a d  y o u r  f i r s t  v i s i o n  o f  the
2 0  t r u c k ,  a n d  a s  y o u  s a y ,  i t  w a s  t w e lv e  fe e t  away, 

w h e r e  w e r e  y o u ?  A  I  h a d  s t e p p e d  beyond 
th e  t r o l l e y  c a r .

Q  D id  y o u  h a v e  a n y  v i s i o n  o f  th e  truck 
b e f o r e  y o u  l e f t  th e  r a i l s  o f  th e  t r o l l e y  c a r ?  A  
I  c o u l d n ’ t  s e e  th e  t r u c k  b e f o r e  I  l e f t  th e  rails. 
I  w a s  in  f r o n t  o f  th e  t r o l l e y  c a r .  I  looked 
a s  s o o n  a s  I  c r o s s e d  in  f r o n t  o f  th e  t r o l le y  car. 
T h e  f i r s t  t h in g  I  d id  I  l o o k e d  t h a t  w a y .

3 0  Q  W a s  t h e r e  a n y t h in g  t o  p r e v e n t  th e  truck 
f r o m  t u r n in g  o u t ?  A  N o t h in g  w h a te v e r .

M r .  C a r e y :  I  o b j e c t  o n  th e  g r o u n d  that 
i s  m e r e ly  a  m a t t e r  o f  o p in io n  o f  th e  w itness, 
a n d  a  c o n c lu s io n ,  a n d  I  a s k  th a t  it be 
s t r i c k e n  o u t .

T h e  C o u r t :  I  w i l l  s t r ik e  i t  o u t .

P l a i n t i f f ’ s c o u n s e l  p r a y s  a n  e x c e p t io n  to 
t h is  r u l i n g  o f  th e  C o u r t .

^  E x c e p t i o n  n o t e d  a s  g r o u n d  o f  a p p e a l.
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Mary Harris Rungsted, re-direct.

Q W a s  th e r e  a n y t h in g  a p p r o a c h i n g  th e  t r u c k  
g o in g  s o u th ?  A  G o in g  t o w a r d s  N e w a r k ?

Q G o in g  t o w a r d s  N e w a r k  a t  t h e  t im e  o f  t h e  
acc id en t?  A  N o ,  n o t h in g  w a s  c o m in g  t h a t  

w ay a t a ll.

Q W h a t  w a s  th e  c o n d i t i o n  o f  t h e  s t r e e t ,  t h e  
pavem en t b e t w e e n  th e  t w o  t r a c k s ,  n o t  t h e  r a i l s ,  1 0  

but th e tw o  t r a c k s  a t  t h a t  t i m e ?  W h a t  w a s  t h e  
co n d itio n  o f  th e  s t r e e t  w i t h  r e s p e c t  t o  t r a v e l  
o r  a n y  o b s t r u c t i o n ?  A  P a r d o n  m e , I  d o n ’ t  

know  w h a t y o u  m e a n .

Q W a s  th e r e  a n y  o b s t r u c t i o n  e i t h e r  f r o m  t h e  
sta n d p o in t o f  a u t o m o b i l e s  o r  a n y t h in g  e ls e  o n  
the s tre e t  a t  th e  t im e  o f  t h e  a c c id e n t ?  A  N o t h -
ing b u t th e  s t a n d in g  t r o l l e y  c a r .

Q T h a t  w a s  o n  th e  t r a c k s ?  A  T h a t  w a s  o n  
the tra ck s . 2 0

Q W a s  t h e r e  a n y t h in g  b e t w e e n  t h a t  t r a c k  
and th e t r a c k  o n  th e  w e s t  s id e  o f  t h e  s t r e e t ?
A  N o .

Q W h e r e  w a s  M r . R u n g s t e d ’ s  c a r ?  A  A c r o s s  
the street.

Q  H o w  f a r  a w a y  f r o m  t h is  c a r ?  A  O h , a  
d ista n ce  o n  th e  o p p o s i t e  s id e  o f  th e  t r o l l e y  c a r  
g o in g  to  N e w a r k . H i s  c a r  w a s  f a c i n g  N e w a r k .

Q I f  th e  t r u c k  h a d  t u r n e d  t o w a r d s  th e  w e s t  3 0  
side o f  W a s h in g t o n  a v e n u e ,  w o u l d  i t  h a v e  b e e n  
a n y w a y  n e a r  M r . R u n g s t e d ’ s c a r ?  A  N o ,  a  
fe w  fe e t  f r o m  w h e r e  M r .  R u n g s t e d ’ s c a r  w a s  
stan d in g.

Q H a d  M r . R u n g s t e d ’ s  c a r  r e a c h e d  th e  w a t c h
o u s e l W a s  it  s t a n d in g  a n y w h e r e s  n e a r  a  p o in t  

o p p o s ite  th e  w a t c h  h o u s e ?  A  I t  w a s  o p p o s i t e  
the w a tch  h o u s e .

40
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M ary Harris Rungsted, re-cross.

R e-cross examination by Mr. Carey.

Q' T h i s  a c c id e n t ,  th e n , h a p p e n e d ,  practically  
r i g h t  in  f r o n t  o f  y o u r  e x i t ,  d i d n ’ t  i t ?  Y o u  came 
o u t  o f  t h e  e x i t  a n d  s t a r t e d  t o  g o  a c r o s s  and the 
a c c id e n t  h a p p e n e d ,  i s  t h a t  r i g h t ?  A  Y es.

1 0  Q  I  m e a n  i n  f r o n t  o f  th e  w a t c h  h o u s e , is that 
r i g h t ?  A  T h a t  i s  r ig h t .

Q  A n d  y o u r  h u s b a n d ’ s - t o - b e  c a r  w a s  right 
o p p o s i t e  t h e  w a t c h  h o u s e  p o in t i n g  th e  other 
w a y ,  i s  t h a t  r i g h t ?  A  T h a t  i s  r ig h t .

Q  N o w ,  y o u  s a y  a f t e r  y o u  s a w  th is  truck 
a n d  b e f o r e  i t  h i t  y o u r  f r i e n d ,  th e  p la in tiff , it 
c h a n g e d  i t s  c o u r s e  t h r e e  t im e s ,  i s  th a t  right? 
A  T h e  t h i r d  t im e  w h e n  i t  s t r u c k  u s .

Q  T h e  t h i r d  t im e  w h e n  i t  s t r u c k  y o u , and 
2 o  t h a t  w a s  a l l  w i t h in  t w e lv e  f e e t ?  A  W e ll, no, 

i t  w a s  b e y o n d  w h e n  i t  s t r u c k  o u t  to w a r d s  us; 
i t  w a s  r i g h t  o n  u s  w h e n  I  s t e p p e d  b a ck .

Q  T h e  t h i r d  t im e  i t  w a s  o n  th e  tw elve-foot 
l in e ?  A  I t  w a s  b e y o n d  t h a t ;  s h e  w a s  to my 
r ig h t .

Q  S h e  w a s  o n ly  a b o u t  t w o  f e e t  f r o m  you? 
A  Y e s .

Q  F o u r t e e n  f e e t  in  a l l  th e n , i s  th a t  r ight, if 
d o n e  w i t h in  f o u r t e e n  f e e t ?  A  I  w o u ld n ’t say 

3 0  f e e t ,  b e c a u s e  I  d o n ’t  k n o w .

Q  Y o u  s a id  f e e t ?  A  T w e lv e  f e e t  when I 
f i r s t  s a w  it .

R y  M r. Stickel.

Q  Y o u  s a id  M is s  L a c o m b e  d i d n ’ t s te p  back 
a t  a l l ?  A  I  d i d n ’ t  s a y  M is s  L a c o m b e  d id n ’t 
s t e p  b a c k  a t  a ll .

Q  J u d g e  C a r e y  s a id  t o  y o u  y o u  s te p p e d  back 
a n d  g o t  o u t  o f  d a n g e r ,  a n d  d id  M is s  Lacombe 

4 0  s t e p  b a c k ?  A  M is s  L a c o m b e  d id  s te p  back,



35
Paul V. Rungsted, direct.

but I  d o n ’t  k n o w  a n y t h in g  a b o u t  M is s  L a c o m b e ;
I  am  ta lk in g  a b o u t  m y s e l f .  I  o n ly  h a d  m y  o w n  
m ind.

Q D id  M is s  L a c o m b e  s t e p  b a c k ?  A  S h e  
d id  s tep  b a c k  w it h  m e .

Q W h a t  d id  y o u  d o  w i t h  r e g a r d  t o  M is s  
L a co m b e ?  A  I  p u l l e d  h e r  w i t h  a l l  m y  m ig h t .  3 0  

Q I s n ’t  i t  a  f a c t  t h a t  C a r n e r  s t r e e t  o r  a v e -
nue b e g in s  o r  e n d s  a lm o s t  d i r e c t l y  o p p o s i t e  th e  
exit o f  th is  p la n t ?  A  Y e s .

By Mr. Carey.

Q I s n ’ t i t  a  f a c t  t h a t  C a r n e r  a v e n u e  d o e s  
not b e g in  d i r e c t ly  o p p o s i t e  th e  e x i t  o f  t h is  
fa c to r y ?  A  N o ,  I  w o u l d n ’t  s a y .

Q Y o u  d o n ’t  k n o w ?  A  N o .

P A U L  V . R U N G S T E D ,  s w o r n  o n  b e h a l f  o f  
p la in t iff .

Direct examination b y  M r .  S t i c k e l .

Q M r. R u n g s t e d ,  w h e r e  d o  y o u  l i v e ?  A  A t  
the p re se n t  t im e  I  a m  l o c a t e d  in  F l o r i d a .  I  a m  
here t e m p o r a r i ly  a t  7 5 5  H ig h l a n d  a v e n u e .

Q H o w  l o n g  h a v e  y o u  b e e n  h e r e ?  A  T h is  
last t im e ?

Q Y e s . A  T w o  w e e k s .

Q A r e  y o u  r e q u ir e d  t o  r e t u r n  t o  F l o r i d a ?  
A  Y es.

Q H a v e  y o u  y o u r  r e s e r v a t i o n s ?  A  Y e s ,  s ir .  
I  o r  w h e n  ? A  S a t u r d a y .

( B y  M r . C a r e y . )  T h a t  i s  t o m o r r o w ?  A

Q
Q

Y es.

Q I s  th e  la s t  w i t n e s s  y o u r  w i f e ?  A  Y e s .
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Q  H a s  s h e  r e s e r v a t i o n s  a l s o  f o r  F lo r id a  for 
t o m o r r o w ?  A  Y e s .

Q  A n d  t h a t  is  t h e  o c c a s i o n  f o r  th e  tak in g  of 
t h i s  t e s t im o n y  n o w ?  A  Y e s .  H e r e  are  the 
t i c k e t s ,  i f  y o n  w a n t  t o  s e e  th e m .

Q  N o ,  I  w a n t  t o  s h o w  th e  r e a s o n  f o r  taking 
1 0  t h is  t e s t im o n y .  D i d  y o u  o n  J u l y  3 0 , 1924, know 

M is s  L a c o m b e  a n d  a l s o  M is s  M a r y  H a r r i s !  A 
I  d id .

Q  I s  M is s  M a r y  H a r r i s  y o u r  p r e s e n t  wife? 
A  Y e s .

Q  W h e r e  w e r e  M is s  L a c o m b e  a n d  M is s  H arris 
e m p lo y e d  a t  t h a t  t im e ?  A  T h e  W estin gh on se  
L a m p  C o m p a n y ,  B e l l e v i l l e ,  N e w  J e r s e y .

Q  W h a t  s t r e e t  i s  th e  W e s t in g h o u s e  located 
o n ?  A  W a s h i n g t o n  a v e n u e .

2 0  Q  H id  y o u  w it n e s s  a n  a c c id e n t  t o  M iss  La-
c o m b e  t h a t  o c c u r r e d  J u l y  3 0 , 1 9 2 4 ?  A  I  did.

Q  A n d  w h e r e  d id  t h e  a c c id e n t  o c c u r , what 
s t r e e t ?  A  W a s h i n g t o n  a v e n u e .

Q  A n d  w h e r e  w it h  r e s p e c t  t o  th e  p la n t in 
w h ic h  s h e  w a s  e m p lo y e d ?  A  A t  r ig h t  angles 
t o  t h e  g a t e ;  p r a c t i c a l l y  r ig h t  in  f r o n t  o f  the 
p la n t .

Q  D o  y o u  k n o w  a n y t h in g  a b o u t  th e  tim e ?  A 
A b o u t  f iv e  f o r t y - e i g h t  o r  f iv e - f i f t y ,  som ething 

3 0  l ik e  th a t .

Q  W h e r e  w e r e  y o u  w h e n  y o u  w itn e s s e d  the 
a c c id e n t ?  A  I  w a s  in  a n  a u t o m o b i l e  proceed-
i n g  s o u t h  o n  W a s h i n g t o n  a v e n u e .  A t  the time 
o f  th e  a c t u a l  a c c id e n t ,  I  w a s  a b o u t  seventy-five 
f e e t  in  th e  d is t a n c e .

Q  S e v e n t y - f iv e  f e e t  w h i c h  w a y  f r o m  th e  acci-
d e n t ?  A  W e l l ,  I  w a s  n o r t h  o f  th e  accident 
p r o c e e d i n g  s o u th .

Q  Y o u  w e r e  o n  t h e  o p p o s i t e  s id e  o f  W ash- 
4 0  in g t o n  a v e n u e ?  A  Y e s .
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Q C a n  y o u  t e l l  u s  h o w  f a r  y o u  w e r e  a w a y  

fro m  C a rn e r  a v e n u e !  A  I  d o n ’ t  k n o w  w h e r e  
C arn er a v e n u e  is .

Q W h o  w a s  w it h  M is s  L a e o m b e f  A  M is s  

* H arris .

Q W h a t  w a s  i t  t h a t  p r o d u c e d  th e  a c c i d e n t !  
W h a t w a s  i t  th a t  s t r u c k  M is s  L a c o m b e !  A  A  
tru ck  o w n e d  b y  J .  J .  D a w k in s .

Q W h e n  y o u  f ir s t  s a w  t h e  t r u c k ,  w h e r e  w a s  

i t !  A  I t  w a s  p r a c t i c a l l y  a b r e a s t  o f  th e  r e a r  
end o f  th e  t r o l l e y  c a r .  T h a t  i s  t o  s a y ,  t h e  r e a r  
end o f  th e  t r u c k  a n d  th e  r e a r  e n d  o f  t h e  t r o l l e y  
ca r  w e re  o n  a  l in e  w h e n  I  f i r s t  s a w  it .

Q A n d  h o w  c l o s e  t o  th e  t r o l l e y  c a r  w a s  th e  
tr u c k ! A  O h , I  s h o u ld  ju d g e  a b o u t  a  f o o t .

Q A n d  d o  y o u  k n o w  a n y t h in g  a b o u t  th e  
speed  o f  th e  t r u c k !  A  N o ,  I  d o n ’ t.

Q W a s  t h e r e  a n y  s i g n a l  g i v e n  o f  th e  a p -
p ro a ch  o f  th e  t r u c k !  A  N o  s i g n a l  w h a t e v e r .

Q A t  th e  t im e  y o u  f i r s t  s a w  t h e  t r u c k ,  d id  

you  see M is s  L a c o m b e  a n d  M is s  H a r r i s !  A  I  
d o n ’t r e c a ll  w h e t h e r  I  s a w  t h e  t r u c k  f i r s t .  I  
p resu m e I  s a w  M is s  H a r r i s  a n d  M is s  L a c o m b e  
first. I n  fa c t ,  i t  is  r e a s o n a b le  t o  s u p p o s e  I  d i d ;  
I  h ad  s ta r te d  u p  th e  s t r e e t .

Q W h e n  y o u  f i r s t  s a w  M is s  L a c o m b e  a n d  
M iss H a r r is ,  w h e r e  w e r e  t h e y !  A  T h e y  w e r e
jn st a b o u t le a v in g  th e  g a t e ,  t h a t  is ,  f r o m  t h e  
plant.

Q A t  th e  t im e  th e  t r o l l e y  c a r ,  a b r e a s t  o f  
w hich  th e  t r u c k  w a s  o p e r a t in g ,  w a s  i t  m o v i n g  o r  

s ta n d in g ! A  T h e  t r u c k  a t  t h a t  t i m e !  I  d o n ’ t 
m ink  I  t o o k  p a r t i c u la r  n o t i c e  o f  th e  t r u c k .  I t  
w as w h en  I  c a u g h t  s ig h t  o f  t h e m  f i r s t  t h a t  I  
took  n o t ic e  o f  th e  t r u c k .

Q W a s  th e  t r o l l e y  c a r  m o v i n g  o r  s t a n d i n g !
I  h e t r o l l e y  c a r  w a s  s t a n d in g .

1 0
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Paul V . Rungsled, direct.

, .. Q  A n d  w h e r e  w it h  r e s p e c t  t o  th e  e n d  o f  the
t r o l l e y  c a r  d id  M is s  L a c o m b e  a n d  M is s  H arris 
s t a r t  t o  c r o s s  th e  s t r e e t ,  h o w  f a r  f r o m  th e  front 
o f  i t ?  A  O h , c l o s e  f r o m  t h e  f r o n t  o f  it. . I 
s u p p o s e  t h e y  w e r e  a b o u t  a  f o o t  a n d  a  half, 
p o s s i b l y  t w o  f e e t  a w a y  f r o m  th e  f r o n t  o f  the

1 0  c a r -
Q  D i d  y o u  s e e  th e  t r p c k  . s t r ik e  M iss  La- 

c o m b e ?  A  T h e  t r u c k  d i d n ’t  s t r ik e  h e r . I  saw 
t h e  t r u c k  r u n  o v e r  h e r .  ,

Q  O n  w h ic h  s id e  o f  M is s  H a r r i s  w a s  M iss  La- 
c o m b e ?  A  A s  I  r e c a l l  it ,  s h e  w a s  o n  th e  right.

Q  J u s t  t e l l  u s  w h a t  y o u  s a w  o f  th e  truck 
u n t i l  i t  r a n  o v e r  M is s  L a c o m b e .  A  T h e  truck 
w a s . p r o c e e d i n g  n o r t h  p r e t t y  c l o s e  t o  th e  trolley 
c a r  a n d  a t  t h a t  p a r t i c u l a r  p o in t ,  w h e n  it  was 

2 0  a b r e a s t  o f  th e  r e a r  e n d  o f  th e  t r o l l e y  c a r — that 
i s  th e  r e a r  e n d  o f  th e  t r u c k  t o  th e  r e a r  end of 
th e  t r o l l e y  c a r - —M is s  L a c o m b e  a n d  M is s  H arris 
h a d  s t a r t e d  t o  c r o s s  t h e  c a r  t r a c k  a n d  th e y  made 

■ o n e  s t e p  o r  o n e  p a c e  b e y o n d  th e  c a r  track  at 
w h ic h  t im e  th e  t r u c k  w a s  p r a c t i c a l l y  ab rea st of 
th e  m id d le ,  o f , th e  t r o l l e y  c a r ;  A t  th a t  p o in t , the 

t r u c k  f o r  s o m e  u n k n o w n  r e a s o n  v e e r e d  o f f  to the 
l e f t ,  a n d —

3 0  M r .  C a r e y :  I  a s k  t h a t  “ f o r  som e  un-
k n o w n  r e a s o n ”  b e  s t r i c k e n  o u t .

M r .  S t i c k e l :  I  a g r e e  t o  s t r ik e  o u t “ for 

. s o m e  u n k n o w n  r e a s o n . ”

Q  A t  t h a t  t im e ,  th e  t r u c k  d id  w h a t ? '  A  It 
s w e r v e d ,  t h a t  i s  f r o m  i t s  t r u e ,  s t r a ig h t  line, 

t o w a r d s  th e  w e s t  o f  W a s h i n g t o n  a v e n u e . I t  pro-
c e e d e d  a  v e r y  s h o r t  d is t a n c e  b e f o r e  i t  recovered 
a n d  r e t r a c e d  i t s  c o u r s e  t o w a r d s  th e  t r o l le y  car 

4 0  a g a in  f o r  a  v e r y  s h o r t  d is t a n c e ,  a n d  th e n  m ade a
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sharper turn than its first westerly direction, 
at which time it ran over M iss. Lacombe. ,

Q Do you know what part o f Miss Lacombe 
it ran over? A  It ran over her upper right 
leg. .. | - • : i

Q What part o f the truck ran over her ? A  
The front right wheell

Q Was there any lessening of the speed from 
the time you first saw the truck until it struck 
or hit Miss Lacombe? A  Not until the truck 
was relatively about two feet away from Miss 
Lacombe.

Q Then what happened? A  Then there 
seemed to be a lessening of speed. i

Q Did you see Miss Lacom be. make any 
effort to back away? A  She backed away and 
in doing so tripped.

Q Was there any traffic in the road to the 2 0  
west of the truck? A  Nothing whatever.

Q The road was entirely clear? A  Abso-
lutely clear.

Q Did you see more than one trolley car 
there? A Only one trolley there at the time I 
took note of it.

Q Did you observe any effort on the part 
of the driver tn nrmliT Uia 1__l_m *

hat I couldn’t say. My Vision was directed 3 0  

owarfis the proximity of the cars, and naturally 
1 didn’t pay any attention to the driver.

Cross examination by M!r. Carey.

your car, were you not? A

A  A  Stude-

Q You were waiting for yc 
you not? A  Yes, that is right.

your fiancee, were
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Q You expected to drive her home! A That 
is right.

Q You saw her coming out of the factory, 
is that right! A  That is correct.

Q She had with her the other young lady, the 
plaintiff! A  That is correct.

Q You knew the other young lady! You 
had taken her home before with your fiancee? 
A  On one occasion, yes, sir.

Q You saw them starting across the street, 
did you? A  Yes, they started across the street 
with the idea of meeting me.

Q Where were you when you first saw them? 
A  I was about two hundred to two hundred and 
fifty feet distant.

Q Why? A  Because I was parked on a 
i>0 side street waiting for the whistle to blow.

Q And as soon as you heard the whistle 
blow, you started up? A  No, I did not; I 
waited until I got sight of them. I had no 
assurance they would be there.

Q Didn’t you drive up and stop the car for 
them? A  No.

Q W eren’t you parked right over from the 
watch house? A  No, sir.

Q You heard vour w ife ’s testimony a little 
while ago on that subject. She said you were 
parked right across the street from the watch 
house; is that correct or isn ’t it? A  It is 
not correct.

Q So, she could not have seen you parked 
directly opposite the watch house as she de-
scribed? A  No, sir.

Q She is  m is ta k e n  a b o u t  t h a t ?  A  Correct.
Q You were not parked at all? A  No, sir.
Q You were operating in first speed? A No, 

4 0  I  was not operating in first speed.
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Q What were you operating in? A  In high.
Q Then you were going at what speed when 

you came down and saw her? A  About eight 
miles an hour.

Q What speed were you going when the 
accident happened? A  When the accident hap-
pened?

Q Yes. A  Eight miles an hour.
Q Eight miles an hour? How far north o f 

the place of the accident when it happened? A  
About seventy-five feet.

Q You were still moving? A  Yes, I was 
still moving.

Q Even up to that time you hadn’t parked 
opposite? A  No.

Q While you were still moving, you were on 
the right-hand side of your street? A  Yes.

Q On the pavement, of course? A  Yes.
Q The pavement is how wide at that point, 

approximately? A  Oh, I should judge about— 
I guess about sixty to sixty-five feet.

Q The pavement in the centre of the road? 
A Yes, sir.

Q Look at this photograph. How wide is 
the pavement? A  I have still the impression of 
sixty feet.

Q You are not sure about that? A  Naturally 
I am not sure.

Q Do you know the whole road is oniy sixty 
feet wide? A  No, I didn’t know that.

Q If you take out the trolley tracks and side-
walks, that would leave the centre of the road 
about thirty feet—twenty-four to thirty feet?

I can only state what my impression is. That 
is what my impression was.

Q You mean from the sideline to the side-
1116 ^  '̂ l̂e o f the whole street. I t ’s
Possible to drive over the car tracks.

1 0

2 0
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Q I understand that. I  am talking about 
the paved section, below the car tracks, how 
wide is that? That is between twenty-four and 
thirty feet, isn ’t it? A  I guess it is, about 
the distance of four cars abreast.

Q About twenty-four to thirty feet? A: 
1 0  About thirty feet, I  should say.

Q You were riding on that, were you? A I 
was riding on that.

Q You were the only car, as far as you could 
see on your side o f the street? A  I was the 
only car.

Q And the only car on the other side of the 
street was the trolley car and the truck? A 
That is correct.

Q There was nothing in front of the trolley 
2 0  car f ° r anybody to cross the street a consider-

able distance in front of it? A  No.
Q There was no need of anybody passing a 

foot and a half in front of the trolley car? A 
Yes, there was. Why should anybody walk 

, down six feet to go on a straight line? If the 
front of the car is parallel with the gate, a per-
son would cross on a straight line.

Q There was plenty of room to go along the 
trolley track north if they wanted to? A There 

3d was nothing in the way o f the trolley car in 
front of them, no.

Q You were seventy-five feet away and you 
could see the front of the trolley car very dis-
tinctly? A  Sure.

Q Nothing to obstruct your view? A No.
Q The first you noticed the truck was when 

the rear of the truck was about even with the 
trolley car? A  That is correct.

Q How long was that trolley car, do you 
4 0  know? A  No, I do not.
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Q Fifty feet? A  I imagine so.
Q How long was the truck? Can you tell 

from your recollection? A  I  don’t know that.
Q The ordinary, regular sized truck, appar-

ently? A  That would not cover that, because 
some trucks are possibly double the size of this 
particular truck. This was a small truck. ] 0

Q How long was this one? A  Possibly 
about twelve feet, I guess.

Q A heavy truck? A  I judge about two and 
a half ton truck.

Q Hid it make any noise? A  That I can’t 
say.

Q You are not sure? A  I  was there within 
seventy-five to one hundred feet o f it.

Q Did you hear any noise from it? A  No,
I didn’t hear any noise. ^ 0

Q Was there any noise from the trolley 
car? A The trolley car was standing still.

Q Was there any noise from  the trolley car?
A No.

Q Was your car moving when you first saw 
the truck? A  Yes.

Q How far did your car go before the acci-
dent after you first saw the truck? A  Oh, I 
should judge about possibly one hundred feet.

Q About one hundred feet? So, your car 3 0  

went one hundred feet between the time you first
saw the truck and the accident? A  That is 
correct.

Q You were going, you say, about eight miles 
an hour? A  Yes.

r ,f  « ,  N ° '! , ’  the acei(lent happened right in front 
the trolley car, o f course? A  The side of the

Car.

T.he ®ccident happened at the side of the car/ a  Yes.
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Q The girls were in front of it? A  The 
side and adjacent to it.

Q The trolley car didn’t move at all from 
the first time you saw the truck? A  No.

Q Between the time you first saw the truck 
and the time the accident happened, the truck 

1 0  moved from the rear end of the trolley car to 
the front? A  I didn’t get that question.

Q I said between the time you first saw the 
truck and the time the accident happened, the 
truck moved from the rear end of the trolley car 
to the front, from the position you have de-
scribed? A  Yes.

Q Its rear end was parallel with the rear 
end of the trolley car and traveled to the front 
part of the trolley car where the accident hap- 

2 0  pened, is that right? A  That is correct.
Q Between the time you first saw the truck 

and the time of the happening o f the accident 
you noticed it from where you were seventy- 
five feet down the road moving and you noticed 
that the truck swerved a little? A  I did.

Q Seemed as though he pulled to the left to 
avoid something? A  Yes.

Q Then righted himself? A  That is right.
Q Just at that time you saw your fiancee and 

30 her friend stepping out from the car, didn’t you? 
A  That is right.

Q Looked as if he was trying to avoid them, 
didn’t it? A  Well—

Q It looked that way? A  I couldn’t quite 
consent to that inasmuch as I made the remark 
before that had somewhat of the same allusion 
and you objected to it.

Q Just answer my question. Didn’t it ap-
pear to you he was trying to avoid the girls? 

4 0  A  Not on the first turn, no.
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Q How far did lie change his course meas-
uring in distance from  the trolley car when he 
made that first turn? A  I  don’t quite get your 
question.

Q You say he was running parallel with the 
trolley car about one hundred feet away? A  
Yes. 10

Q And you saw him turn to the left? A  
Yes.

Q How far did he turn out from the trolley 
car when he turned to the left? A  Oh, possibly 
three or four feet.

Q Three or four feet? A  Yes.
Q Then started straight down? A  No, he 

retraced his course right back again.
Q Then you said he straightened and started 

out and the third time he went back to the right 2 0  

again?

Mr. Stickel: No, he didn’t say that.

Q What did he do? A  He went straight and 
when in the proximity of the centre o f the car, 
he turned to the left making a detour o f about 
four feet, and when he reached that point he 
immediately turned back the other way.

Q How far was he from the front of the car 30 
then? A  He was whatever distance it might 
he. Possibly five feet or six feet beyond the 
centre.

Q So, he made a turn and took a new course 
for five or six feet, is that right ? A  That is 
right.

Q And the second course? A  He retraced 
his course.

Q How many feet did he go when he re-
traced his course? A  The distance it took 4 0
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him to get in the same relative location he was 
when he started, about three or four feet.

Q Then what did he do? A  Made a sharp 
turn to the left, a sweeping turn and went a dis-
tance of five or six feet.

Q Then what did he do? A  Then the acci-
1 0  dent occurred.

Q Then what did he do? A  What do you 
mean?

Q After the accident happened? A After 
he ran over her?

Q Yes. A  I  presume he got off his truck.
Q What did he do and what did his truck 

do after the accident? A  After he passed over 
her, the truck stopped.

° 0  ^  How far did that truck go after it came
in contact with her? A  About six or seven 
feet.

Q And wasn’t her body between the two 
wheels of the truck? A  Yes.

Q When he stopped? A  Yes.
Q In other words, she was between the two 

wheels of the truck? A  That is true.
Q Between the front right wheel and the 

rear right wheel? A  That is right.
3 0  Q You helped pull her out? A  I drove 

my car up to the scene of the accident and two 
were there before me.

Q And you all pulled her out from between 
the car? A They had pulled her out from be-
tween the car when I reached there. They had 
taken her from under the car.

Q Was she at the edge o f the car? A That 
is right.

Q In other words, the car made this third 
turn you speak of—  A  That is right.40
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Q —and you said it changed its speed, be-
tween the time you first saw it and the time the 
accident occurred it slowed down?

Mr. Stiekel: No, he didn’t say that.

Q Didn’t you say it went slower about two 
feet before it came to the time it hit her? A  
That is different.

Q Is that true? A  No, just get the ques-
tion straight. Ask the question.

Q (Question repeated by stenographer.) A  
It started to go slower when it was within two 
feet of her.

Q That is true, isn ’t it? A  That is true.
Q All this you have described about this 

car happened from the time you first saw the 
car when its rear and the trolley car’s rear 2 0  

was parallel or even, up to the time of the. acci-
dent, it was straight? A  That is rather am-
biguous.

Q Isn’t it a fact that all you just described 
about the operation o f that car occurred between 
the time you first saw it and the happening of 
the accident? Answer the question yes or no.
A Yes.

Q It was during that same period o f time 
you covered the distance you described? A  
That is right.

Q Now, you say the young lady who was 
mjured slipped, is that right? A  That is 
nght.

Q Did you see her slip? A  Yes.
Q Did she have hold of your fiancee’s hand 

know ^  Slippe(*' ^  I  can’t say; that I don’t

Q Did you see your fiancee pull her back?
A I can’t say I did. 40
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Q You were looking right at the people? 
A  I  wasn’t looking at her while watching 
the proximity of the truck.

Q You don’t know whether they held hands 
or not? A  No, I  do not.

Q You are sure you saw her slip? A Trip. 
1 0  Q What did she trip on? A  Her heel— 

she stepped hack, and in throwing herself back 
from the path of the truck her right heel struck 
her left toe and unbalanced her.

Q When she fell her right foot went out? 
A  I can’t say; I  don’t know.

Q You saw it? A  I saw her trip.
Q When you saw her trip she fell? A Yes.
Q When she fell the wheel o f the truck ran 

over her? A  The car didn’t hit her.
Q The front part o f the car didn’t hit her 

2 0  at all? A  No.
Q T f she hadn’t fallen she would not have 

been under the car? A  She might have been 
struck, because she was approximately out right 
in the centre of the truck and the truck was 
coming head-on, and the fact she fell is probably 
why it didn’t crush her body.

Mr. Carey: I  ask that that be stricken 
2 0  out as an opinion and conclusion.

Q Now, when she fell didn’t her right foot 
slide out right under the wheel of the truck? 
A  I don’t know.

Q Her left foot wasn’t run over, was it? 
A  It was, yes, not possibly by the wheel, but 
the impact o f the wheel.

Q Was her left foot run over? A  That I 
can’t say. Her left foot was injured.

Q Was her left foot run over? A  That I 
40 can ’t say.



49
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Mr. Carey: I  ask that this photograph he 
marked for identification.

Photograph marked D. 3 for identifica-
tion.

Q I show you photograph marked D. 3 for 
identification, and ask you whether or not that j q  
is a good photograph of the conditions existing 
there at that time as you knew them? A  That 
represents the Westinghouse plant, but I can’t 
say about the road.

Q If I tell you this photograph was taken 
August 8 , 1924, would that refresh your notions 
upon the subject, you having been familiar with 
that location? A  I am not familiar with the 
location, that is just the point.

Q Didn’t you stop there frequently to take « 0  

your fiancee home? A  Not frequently, oc-
casionally; rarely, I  might say.

Re-direct examination by Mr. Stickel.

Q When you say Miss Lacombe tripped, how 
far away was the truck? A  About two feet.

Q And where was she with respect to the 
truck? A  She was at the right centre of the 
truck. That is to say, the truck was headed for 30 
her and she was approximately at the right 
centre of the truck.

Q So, if she hadn’t tripped she would be hit?
A Absolutely.

Mr. Carey: I  ask that that be stricken 
out as a conclusion of the witness, being 
purely an opinion.

Mr. Stickel: Your motion was made after 
the question was asked and the answer given. 4 0
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Mr. Carey: A  motion to strike out the 
answer can’t possibly be made until after 
the answer is given.

Q Do you know whether or not Miss Lacombe 
was pulled out from between the two wheels? 
A  My impression is she was.

Q When the first detour was made that you 
speak of, o f three or four feet, where did that 
take the truck with respect to the position of 
Miss Lacombe? A  That took the truck on an 
approximate line with Miss Lacombe.

Q It took the truck on an approximate line 
with Miss Lacombe? A  Yes.

Q Then it swerved back towards the trolley 
again? A  Yes.

Q How sharp was the turn as the result 
2 0  of which she was struck?

Mr. Carey: I  object to the question. It 
carries an unwarranted assumption of fact.

Mr. Stickel: Question withdrawn.

Q How sharp was the third turn that was 
made ? A  It wasn’t very sharp, but it was 
possibly at an angle of forty-five degrees to 

2 Q the trolley.
Q Directly towards Miss Lacombe?

Mr. Carey: I object on the ground it is 
entirely leading.

Mr. Stickel: Question withdrawn.

Q Directed in which direction? A  Towards 
the west side of Washington avenue.

Q Where was Miss Lacombe when that turn 
was made? A  She was east, practically four 

4 0  feet, possibly, from the car.”
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Edward Sprague, direct.

SECOND DAY

Thursday, November 18, 1926.

Continued pursuant to adjournment.

Present, counsel as before stated.
30

EDWARD SPRAGUE, sworn in behalf of plain-
tiff.

Direct examination by Mr. Stickel.

Q Where do you live? A  Newark.
Q Where, in Newark? A  55 Highland ave-

nue and I have an office at 8 6  Washington street.
Q How long have you been practicing medi-

cine?
2 0

Mr. Carey: I will admit the doctor’s 
qualifications.

Q Do you know the plaintiff in this pro 
ceeding, Miss Lacombe? A  I do.

Q Did. you perform an operation on Misi 
Lacombe ? • A I did.

Q Can you tell us about when? A  On th< 
evening of July 30th.

Q What year? A  1924.
Q Do you know when she had been injured* 

A The exact hour, no.
Q Had she been injured that day or the daj

before? A  She was injured that day, I under 
stand.

Q Where did you operate upon her? A  St. 
James’ Hospital.

Q When you first saw her what injuries did 
you find she had? A  When I first saw her 

o was in a bad condition o f shock; very rapid

30

40
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Edward Sprague, direct.

pulse with a very serious injury about her right 
knee and an injury o f lesser degree to her left 
foot.

Q W hat was the nature o f  the injury around 
her right knee? A  She had a very severe 
crushing injury which lacerated and macerated 

10  all the soft tissue above and below the knee.
Q Had she lost blood? A  Yes, very much, 

I  imagine.
Q Can you describe the injuries around there 

more in detail? A  W ell, there was a sort of 
rent in the skin about five or six inches long 
on the side at about the knee. The leg from 
about three inches above the knee and down 
was cold and there was an absence o f sensation 
in it, apparently; I  could not determine any 

20 circulation. On examining the wound I found 
that all the soft tissue had been destroyed, 
severed apparently, by the injury. She had a 
break o f  the femur, that is the large bone on 
the leg, beginning about five inches above the 
knee and extending down into the knee joint; 
an injury which apparently destroyed the nerve 
and blood supply to the leg below.

Q W hat did you determine to do ? A I
advised an immediate amputation above the 

30 . - ,, . .site o i the injury.
Q W as she conscious at the time? A Oh, 

yes.
Q Did you have a consultation with other 

physicians? A  W ell, the advice o f friends sug-
gested that she have another opinion, which we 
did. Dr. Staehlin came in and confirmed the 
finding and advised on an immediate operation, 
which was done.

Q What was that operation? A  We am- 
40 putated her leg above the knee.
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Q How far above the knee? A  W ell, the 
skin incision began above five inches above the 
knee and the bone was cut o ff perhaps two or 
three inches above that.

Q What was the injury to the le ft foot? A  
She had a peculiar injury to the left foot, sort o f 
a split between the great toe and the one next 
to it extending up to the top o f the foo t  and down 
to the sole towards the ball o f the foot a little 
ways. I could not determine whether she had 
a dislocation o f that toe or not, I  couldn’t tell.

Q How long was she in the hospital after 
the operation? A  A bout three weeks.

Q Hid you treat her while she was there? 
A Yes, sir.

Q What did the treatment consist o f?  A  
Dressing her wound and she ran a little fever 
for a few days afterwards and I  watched her 
carefully; saw to her feeding; just symptomatic 
treatments, nothing else special.

Q Did you treat the other injuries? A  Yes, 
sir.

Q When she left the hospital I  presume she 
went to her home? A  Yes, sir, I  believe she 
did.

Q Did you treat her at her home? A  Yes, 
sir.

Q How long did you visit her at her home? 
A I really don ’t know exactly; I  was there 
several times. I  suppose off and on maybe two 
months but I am not sure and then she came, to 
my office fo r  awhile.

Q When was the last time you treated her? 
■^e k s t  time I  treated her was October, 

1925; I think that’s right.
Q Did you examine the stump o f  her leg 

at that time? A  I  did
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Q What condition was it in? A It had 
healed— I might say it was not entirely healed 
when she left the hospital, hut she had to be 
dressed, and it was dressed by a friend, a nurse, 
at her home, and when I saw her in October it 
had healed entirely, but it was still sensitive.

1 0  Q Did she have her artificial leg at that 
time? A  She did.

Q What was the condition of the other in-
jury? Had that healed up, the injury on the 
left foot? A  The wound had all healed.

Q Did that injury to the left foot have any 
effect on the use o f  the artificial leg? A  Well, 
she had a peculiar drawing o f  the toe on her 
left foot, drawing up o f  her toe, but I suppose 
in use with the artificial leg she drew an extra 

20 amount o f weight on the good remaining foot 
and that may have caused more o f a strain on 
the fo o t ; the function was not entirely normal 
in the left foot, that is, the great toe at the 
ball o f the foot.

Q You say you found her suffering from 
shock when you first saw her? A  Yes, sir, 
very much.

Q W ere there any after effects of that? A 
She had this very rapid pulse, about 130 at 
the start and she had that fo r  several days and 
really was in a serious condition for about two 
days and then gradually improved, and at the 
time she left the hospital she had quite improved 
from  that although she was feeling weak and was 
much depressed.

Q Did you render a bill for  your services? 
A  Yes, sir, I did.

Q H ow much was it? A  I  have forgotten 
the exact amount, but it is around $200; it is 

40 between $208 and $200.
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Edward Sprague, cross.

Q Has it been paid? A  No.

Cross examination by Mr. Carey.

Q This was a pretty severe injury that she 
had to that right leg, was at? A  Very.

Q No question about, it required the amputa- 3 o 
tion of the leg? A  Absolutely.

Q You did the best job  you could under 
the circumstances and got as good results as 
you expected? A  W e did.

Q You treated her fo r  two or three months?
A About that.

Q During that time you  treated her fo r  the 
injury to the left foot? A  The left foot had 
healed by the time she left the hospital, but 
she had pain. 20

Q What was the injury to the left foot again?
A It is hard to explain. There had been a 
split between the great toe and the toe next to 
it running this way (indicating) two inches, and 
up here (indicating) two inches.

Q There was no crushing o f any bones? A  
There was a bruise, nothing broken.

Q The injury where she had been crushed 
by the wheel passing over her, was the right leg? 30 
A She was injured in both feet.

Q The injury on the left foot was just a 
bruise on the toe and the splitting o f the 
membrane o f the two toes? A  It was an in-
jury. I do not know how she got it. She had 
a split there from  some bruising or pressure.

Q That you treated and that became, well 
after awhile. A  Yes, it healed up except that 
she had this drawing up o f the toe and this 
sensitiveness there. 4 0



56
Edward Sprague, re-direct.

Q That passed away afterwards? A Well 
at the time I  saw her in October she still had 
the sensitiveness.

Q You haven’t seen her since? A  No.
Q You prescribed the artificial limb? A No. 

I told her she would have to have one, but I 
10 had nothing to do with the selection of it.

Q She wore that then, didn’t she? A She 
wore that when she came to see me, not always, 
but towards the last when she came in October; 
that I am sure of.

Q She was able to walk fairly well? A She 
did quite well. She had quite a limp, but she 
did surprisingly well, I  thought.

9 . a nice girl? A  Kind of good in
spirits, although very depressed.

20 Q The injuries she complained of when you 
examined her toes and so forth, they are the 
result o f an injury o f that sort? A  Yes, sir.

Q They pass away when the body heals up? 
A  I f not too severe.

Q I f  they are too severe the patient passes 
away? A  No, the patient may recover, but that 
may leave a permanent effect.

Q October last she was all right except 
the leg. A  She was all right physically, she 
could walk, but she was very much depressed.

Q You have seen her in court here? A Just 
now.

Q She looks pretty well physically, doesn’t 
she? A  Yes.

Re-direct examination by Mr. Stickel.

Q She was much depressed when you saw 
her in October, 1925? A  She was just the 

40 she had been, as far as I know.
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Q That would have some effect upon her 
health? A  I don’t understand what you mean.

Q The recovery of the use of the leg? A  
I don’t think the attitude and the mien would 
effect the use of her leg.

Q Would it have any effect upon her atti-
tude towards the use o f the leg? A  I don’t 3 0 
believe I would be competent to answer that 
question.

Q You did find her in a depressed state, on 
account of her injury? A  Yes, she seemed to 
be in a depressed state worrying about her con-
dition.

Q When you saw her on other occasions other 
than the last one how did she get to your office; 
what was she using at that time? A  I have 
forgotten about that, I do not know whether 9  0  

she had an artificial leg when I saw her a few 
months before that, or not? I know when I 
saw her at home— of course, she went home 
first, and then we got crutches and she learned 
to use her crutches and then when she got her 
artificial leg, I couldn’t say.

Q You said any kind of pressure would pro-
duce the injury on the left foot. Do you mean 
that? A It looked to me like an injury due 
to some pressure of some sort, some blow of 30 
some heavy object.

Q Any kind of light pressure like kicking it 
with your other foot, would not produce that, 
would it? A  I couldn’t answer that accurately; 
as far as I could determine none o f the bones 
were broken.

Q Was the injury to the left foot a sub-
stantial injury? A  Oh, yes, it was strong 
enough to split her toes, separate them; there 
niust have been considerable force. 40
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Minnie A m t, direct.
i . . * *

Q  T h e r e  m u s t  h a v e  b e e n  c o n s id e r a b le  force 
t o  s p l i t  h e r  t o e s  a n d  s e p a r a t e  t h e m ?  A  Yes 
a n d  n e r v e  s w e l l in g .

Q  H o w  f a r  b a c k  w e r e  th e  t o e s  s p lit?  A 
A b o u t  t w o  in c h e s ,  I -  s h o u ld  th in k , in  th is part 

( i n d i c a t i n g )  b e t w e e n  t h e  t o e s  o n  th e  u p p e r  side 
10 a n d  p e r h a p s  a n  in c h  u n d e r n e a t h .

Q  S o  i t  m u s t  h a v e  b e e n  q u it e  a  s e v e r e  blow 
t o  p r o d u c e  t h a t ?  A  I t  w a s  a  s e v e r e  in ju ry  of 
s o m e  s o r t .

MINNIE ARNT, sworn in behalf of the plain 
tiff.

Direct examination by Mr. Stickel.
2 0

Q Where do you live ? A  433 Center street, 
Nutley.

Q Did you know Miss Marie Lacombe in 
July, 1924? A  Yes, sir, I did.

Q How did you come to know her? A By 
working in the Westinghouse Electric Company.

Q You worked with Miss Lacombe, not with 
her, but in the same factory with her? A Yes, 

30 sir, the same place.
Q Where is that factory located? A Wash-

ington avenue, Belleville.
Q Do you know anything about an accident 

which she had on July 30, 1924? A  No, sir, I 
do not.

Q You did not see it? A  No, sir.
Q You knew she had one, did you? A Well, 

after, I did, yes, sir.
Q After she had the accident you knew of 

it? A  Yes, sir.40
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Q How did you first know about the accident, 
how did you first come, to know o f it? A  Why 
I heard about it.

Q You came out of the plant on the night of 
the accident? A  Yes, sir, I  did.

Q Where were you going? A  On the trolley 
car.

Q To where? A  To Nutley.
Q Did you get on the trolley car? A  Yes, 

sir, I did.
Q When you came out o f the plant where 

was the trolley car? A  Standing still in front 
of the Westinghouse.

Q On the side nearest the Westinghouse fac-
tory? A Yes, sir.

Q What did you do? A  I got on the car 
and sat down.

Q Where did you sit in the car? A  On the 
left side near the motorman.

Q Then what happened? A  Then I heard 
somebody scream and I seen every one get up, 
and I got up and stooped down and looked out 
the window and I seen Miss Lacombe lying 
in the street.

Q Then, what did you do ? A  I got off.
Q Where did you go? A  I didn’t go closer, 

I went a little far.
Q Near what street did you go? A  Towards 

the gate.
Q Towards the gate of the plant? A  Yes, 

sir.
Q Where were you standing when you looked 

at Miss Lacombe? Where was she? A  I was 
standing near the trolley car.

Q Where with respect to the gatehouse, do 
you know where the gate house is? A  Yes, sir.

1 0

2 0

30

40
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Louis Rohrer, direct.

Q Where were you standing with respect to 
that, were, you in the front or near that or at 
the side o f that? A  I was near it.

Q You did not walk over to where Miss 
Lacombe was? A  No, sir, I did not.

Q You just looked over to where she was? 
jo  A  Yes, sir.

Q After that what did you do ? A Went 
home again; got on the car.

Q On the same trolley car? A  Yes, sir.
Q Was it still standing there after the 

accident? A  Yes, sir.

Cross examination waived.

LOUIS ROHRER, sworn in behalf of the plain- 
2 0  tiff.

Direct examination by Mr. Stickel.

Q Where do you live? A  Nutley.
Q Where did you work on July 30, 1924? 

A  Westinghouse, in Belleville.
Q Do you know o f an accident to Miss 

Lacombe that occurred at that time? A I was 
in the trolley car at the time it occurred.

Q The same trolley car the last witness was 
on? A  Yes, sir.

Q Did you see her on the trolley car? A I 
was speaking to her.

Q How did you learn anything about the 
accident? A  I heard Miss Lacombe scream and 
when I got to the window I seen her lying ni 
the street.

Q What did you do? A  I stayed on the car; 
I  didn’t get off.

Cross examination waived.
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Rose Dolan, direct.

R O S E  D O L A N , s w o r n  in  b e h a l f  o f  th e  p la in t i f f .

Direct examination b y  M r .  S t ic k e l .

Q W h e r e  d o  y o u  l i v e ?  A  7 2 5  W a s h i n g t o n  

avenue, B e l le v i l le .
Q I s  th a t  th e  c o m e r  o f  C a r m e r  a v e n u e ?  A  

Y es, s ir .
Q C a rm e r  a v e n u e  a n d  W a s h i n g t o n  a v e n u e ?

A  Y e s , s ir .
Q W e r e  y o u  l i v i n g  t h e r e  o n  J u l y  3 0 th , 1 9 2 4 ?

A  I  w as .
Q D id  y o u  w it n e s s  a n  a c c id e n t  t h a t  d a y ?  A  

Y es, s ir .
Q T o  M is s  L a c o m b e ?  A  Y e s ,  s i r .
Q W h e r e  w e r e  y o u  e m p lo y e d  a t  t h a t  t im e ?

A  I  w a s  w o r k in g  in  C l a y  s t r e e t ,  N e w a r k .
Q W h e r e  d id  y o u  s e e  M is s  L a c o m b e  f i r s t ?  2 0  

A  S h e w a s  c r o s s in g  w it h  M is s  H a r r i s .
Q A n d  w h a t  h a p p e n e d ?  A  T h e n  I  c o u l d n ’ t  

see a n y th in g  e ls e , b u t  a  t r u c k  c o m i n g  a l o n g .
Q D id  th e  t r u c k  h i t  a n y b o d y ?  A  Y e s ,  s i r ,  

it d id , it  h it  M is s  L a c o m b e .
Q D id  y o u  s e e  th e  t r u c k  b e f o r e  i t  h i t  M is s  

L a co m b e ?  A  Y e s ,  s i r ,  I  d id .
Q H o w  m a n y  m e n  w e r e  o n  i t ?  A  T w o .
Q W h a t  w e r e  t h e y  d o i n g  b e f o r e  t h e y  h i t  j q  

M iss L a c o m b e  ? A  T h e y  h a d  t h e i r  h e a d s  t u r n e d ,  
but I  d o n ’ t k n o w  w h e t h e r  t h e y  w e r e  f l i r t in g  o r  
not.

M r . C a r e y :  I  a s k  t h a t  t h a t  la s t  p a r t  b e  
s t r ick e n  o u t .

T h e  C o u r t :  S t r ik e  o u t  “ I  d o  n o t  k n o w  

w h e th e r  t h e y  w e r e  f l i r t i n g  o r  n o t . ”

. Q Y o u  sa y  th ey  h a d  th eir  h e a d s tu r n e d ;

w hich  w a y ?  A  T h e y  h a d  t h e i r  h e a d s  t o w a r d s  
the g ir ls . 4 0
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Rose Dolan, cross.

Q  W h a t  w e r e  t h e y  d o i n g ?  A  T h e y  were 
w a lk in g  h o m e ,  th e  g i r l s ,  f r o m  w o r k .

Q  W h a t  w e r e  th e  m e n  d o i n g  b y  th is  turning 
o f  t h e i r  h e a d s ?  A  I  c o u l d n ’ t  t e l l  y o u  what 
t h e y  w e re , d o in g .

Q  W h ic h  w a y  w e r e  t h e y  t u r n in g  th e ir  heads?
1 0  A  T o w a r d s  th e  g i r l s ,  s id e w a y s .

Q  W h e r e  w e r e  th e  g i r l s ,  o n  th e  sa m e  side of 
th e  s t r e e t  w i t h  y o u ?  A  Y e s ,  s ir .

Q  W h e r e  w e r e  y o u ?  A  R i g h t  in  fro n t  of 
m y  h o u s e .

Q  W h e r e  i s  th a t ,  a c r o s s  th e  s t r e e t  fr o m  the 
W e s t in g h o u s e  p la n t ?  A  Y e s ,  s ir .

Q  D id  y o u  s e e  th e  d r i v e r ?  A  Y e s ,  sir.

Q  H o w  w a s  h e  d r e s s e d ?  A  H e  had a 
l i g h t  c o a t  o n .

Am U
Q  W h e r e  w a s  th e  t r u c k  w it h  r e s p e c t  to the 

t r o l l e y  c a r ,  w a s  i t  n e a r  th e  t r o l l e y  c a r ,  close  to 
th e  t r o l l e y  c a r ?  A  N o t  s o  v e r y  c lo s e  to the 

t r o l l e y .  T h e  t r o l l e y  h a d  p a s s e d  a n d  th en  there 
w a s  a n o t h e r  o n e  c o m i n g  o n  th e  s id e  w here I 
w a s .

Cross examination b y  M r .  C a r e y .

3 0  Q  Y o u  s a y  th e  t r u c k  w a s  n o t  v e r y  close  to 
th e  t r o l l e y ?  A  I  c o u l d n ’ t  s e e  th a t , because 
t h e r e  w a s  a  t r o l l e y  r i g h t  o n  th e  s id e  where 

I  w a s .

Q  A t  t h e  t im e  th e  a c c id e n t  h a p p e n e d  was 

a  t r o l l e y  o n  th e  s id e  w h e r e  y o u  w e r e ?  A  Yes, 
s i r .

Q  A r e  y o u  s u r e  o f  t h a t ?  A  I  s a w  a trolley.

Q  A r e  y o u  s u r e  t h e r e  w a s  a  t r o l le y  on  the 
s id e  o f  th e  s t r e e t  w h e r e  y o u  w e r e  a t  th e time

4 0  o f  th e  a c c id e n t ?  A  D o in g  u p ,  y e s ,  s ir .
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Q W a s  it  s t a n d in g  o r  m o v i n g ?  A  W e l l ,  I  

cou ld n ’ t  te l l  y o n  i t  w a s  g o i n g  u p ,  b e c a u s e  I  

w as e x c ite d  th a t  m o m e n t .

Q Y o u  s a y  y o u  w e r e  o n  th e  o p p o s i t e  s id e  o f  
the s tre e t  f r o m  th is  f a c t o r y ?  A  Y e s ,  s i r .

Q  W h a t  w e r e  y o u  d o i n g ?  A  I  w a s  ju s t  
g o in g  in . 1 0

Q G o in g  in ?  A  O n  t h e  c o r n e r  t h e r e .
Q W h a t  w e r e  y o u  d o in g ,  t a lk in g  o r  s t a n d in g  

or  w h a t?  A  I  h a p p e n e d  t o  w a t c h  th e  g i r l s  
com in g  o u t.

Q W e r e  y o u  w o r k in g  t h a t  d a y ?  A  Y e s ,  s i r .
Q Y o u  w e r e  g o i n g  h o m e ,  w e r e n ’ t  y o u ?  A  

Y es, s ir .

Q G o in g  in  th e  h o u s e ,  w e r e n ’ t  y o u ?  A  I  w a s  
stan d in g  th e r e , I  w a s n ’ t  g o i n g  r i g h t  in .

Q D id  y o u  g e t  o f f  a  c a r ?  A  N o ,  I  d i d n ’ t. o q

Q W h e r e  d id  y o u  c o m e  f r o m ?  A  I  w a s  
w alk in g  f r o m  B e l le v i l le .

Q Y o u  w e r e  w a lk in g  f r o m  B e l l e v i l l e  t o  y o u r  
house o n  th e  o p p o s i t e  s i d e  o f  th e  s t r e e t .  Y o u  
d id  th a t e v e r y  d a y ,  d i d n ’ t  y o u ?  A  Y e s ,  s i r .

Q Y o u  d id n ’ t  p a y  a t t e n t io n  e v e r y  d a y  t o  th e  
g irls  c o m in g  o u t  o f  th e  W e s t i n g h o u s e ?  A  J u s t  
on S a tu r d a y s  I  s a w  th e m .

Q Y o u  w e r e  w a lk in g  in  a b o u t  w h a t  t im e  w a s  
it ;  d o  y o u  r e m e m b e r ?  A  I  c a n ’ t  r e m e m b e r  th e  
time.

Q W a s  it  n ig h t  o r  m o r n i n g ?  A  I  c o u l d n ’ t  
tell y o u  n o w .

Q Y o u  c a n n o t  e v e n  t e l l  w h e t h e r  i t  w a s  n ig h t  
or m o r n in g ?  Y o u  w e r e  w a lk in g  in  y o u r  h o u s e
and y o u  d id  n o t  k n o w  w h e t h e r  i t  w a s  t h e  n ig h t  o r  
m o rn in g ?  A  N o .

s a y  y o u  th in k  t h e r e  w a s  a  c a r  o n  y o u r  
f 1 e o f  th e  s t r e e t  b u t  y o u  d o  n o t  k n o w  w h e t h e r

was s ta n d in g  o r  g o i n g ?  A  N o . 40
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Q  W h e r e  w a s  i t ,  i f  t h e r e  w a s  a  c a r  on  your 
s id e  o f  th e  s t r e e t ,  n e a r  y o u ?  A  I  d o n ’t re-
m e m b e r ,  i t  w a s  g o i n g  u p .

Q  Y o u  d o n ’ t k n o w  w h e t h e r  i t  w a s  g o in g  up 
o r  d o w n ?  A  A n o t h e r  t r o l l e y  d i d  g o  dow n.

Q  D i d  a  c a r  p a s s  o n  t h e  t r o l l e y  track s on 
1 0  y o u r  s id e  o f  t h e  s t r e e t  ju s t  a b o u t  th e  tim e  o f  the 

a c c id e n t  ? A  A  c a r .

Q  Y e s ,  a  t r o l l e y  c a r .  A  I t  d id  p a s s .

Q  I t  d i d  p a s s ?  A  P a s s e d ,  y e s ,  s ir .

Q  H o w  l o n g  h a d  i t  p a s s e d ?  A  I  d o n ’t re-
m e m b e r .

Q  H o w  f a r  w a s  i t  a w a y ?  A  I  c o u ld n ’t tell 
y o u  h o w  f a r .

Q  Y o u  d id  n o t  s e e  a n y  c a r  o n  y o u r  s id e  o f  the 

s t r e e t  a t  a l l ,  d i d  y o u ?  A  Y e s ,  s ir .
Q  W a s n ’ t th e  o n ly  t h in g  o n  y o u r  s id e  o f  the 

s t r e e t  a n  a u t o m o b i l e  t h a t  t h e s e  g i r l s  w e re  going 
o u t  t o  g e t  in ?  A  Y e s ,  s ir .

Q  D i d  y o u  s e e  a n  a u t o m o b i l e  o n  th is  side of 
th e  s t r e e t  c o m in g  d o w n  o n  y o u r  s id e ?  A  I 
d o n ’ t  k n o w ;  t h e r e  w a s  a n  a u t o m o b i l e  th ere .

Q  W a s  i t  s t a n d in g  o r  m o v i n g ?  A  I  don ’t 

b e l i e v e  t h e r e  w a s  a n  a u t o m o b i l e  th e r e .
Q  W o n ’ t  y o u  t e l l  u s  w h a t  y o u  sa w  there? 

3 0  Y o u  w e r e  th e r e ,  w e r e n ’ t y o u ?  A  O h , yes .

Q  N o b o d y  h a d  t o  t e l l  y o u  w h a t  w a s  there, 
d i d  t h e y ,  y o u  c a n  t e l l  u s , b e c a u s e  y o u  were 
th e r e .  A r e  y o u  s u r e  y o u  w e r e  t h e r e ?  A  Yes, 

s i r .
Q  D id  y o u  s e e  a n  a u t o m o b i l e  o n  y o u r  side of 

th e  s t r e e t ?  A  W e l l ,  t h e r e  a r e  s o  m a n y  auto-

m o b i l e s  t h e r e .
Q  S t a n d in g  t h e r e  a b o u t  a t  th e  t im e  o f  the 

a c c id e n t  ? A  T h e r e  a r e  s o  m a n y ,  b u t  I  didn t 
k n o w  w h i c h ;  i t  w a s  M is s  H a r r i s ’ autom obile .
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Q I  d id n ’ t  a s k  y o n  a b o u t  M is s  H a r r i s ’ a u t o -
m obile. W a s  t h e r e  a n y  a u t o m o b i l e  t h e r e  a t  
the tim e o f  th e  a c c id e n t ?  A  I  d i d n ’ t  s e e  th a t .

Q N o w , y o u  w e r e  g o i n g  in  y o u r  h o u s e  t o  g e t  
supper, I  s u p p o s e ?  A  Y e s ,  s i r .

Q  T h e n , i t  m u s t  h a v e  b e e n  a b o u t  e v e n in g ?  
A  I t  m u st h a v e  b e e n  t o w a r d s  e v e n in g .

Q W a s  i t ?  W a s  i t  g e t t i n g  d a r k ?  A  I t  
m ust h a v e  b e e n  g e t t i n g  d a r k .

Q W a s  i t  g e t t i n g  d a r k ?  A  I  d o n ’ t  r e -
m em ber, m a y b e .

Q Y o u  w e r e  g o i n g  in  y o u r  h o u s e  a n d  y o u  
do n ot k n o w  w h e t h e r  i t  w a s  g e t t i n g  d a r k  o r  
what it  w a s  a n d  t h e r e  w a s  n o t h in g  s p e c ia l  g o i n g  
on, w a s  t h e r e ?  A  W h a t  d o  y o u  m e a n  
“ sp e c ia l” ?

Q Y o  a t t r a c t  y o u r  a t t e n t io n ?  A  N o ,  b u t  
I  a lw a ys lo o k  a r o u n d .

Q Y o u  w e r e  n o t  p a y i n g  p a r t i c u l a r  a t t e n t io n  
to tru ck s a n d  a u t o m o b i l e s ?  A  N o .

Q Y o u  d id  n o t  e v e n  k n o w  h o w  m a n y  a u t o -
m obiles o r  t r u c k s  t h e r e  w e r e  o n  th e  r o a d ,  d i d  
y ou ?  A  N o .

Q ^sn  f  i t  a  f a c t  w h e n  y o u  f i r s t  k n e w  a b o u t  
an yth in g  y o u  h e a r d  a  s c r e a m ?  A  Y e s ,  s ir .

V T h e n , y o u  l o o k e d  a r o u n d ,  d i d n ’ t  y o u ?  A  
J^es, s ir .

Y o u  d id  n o t  l o o k  a r o u n d  b e f o r e  th a t ,  d id  
A  N o , I  d i d  n o t .

S o , y o u  h e a r d  th e  s c r e a m  a n d  y o u  lo o k e d  
oun a n d  th e  a c c id e n t  w a s  a l l  o v e r ,  w a s n ’ t  i t ?

d0w eS> an (  ̂ ^ SaW  ^ s s  Y a c o m b e  l y i n g

^  n o  ̂ b e e n  ^o r  h e r  s c r e a m  y o u
w onl^  neV f  h a V e  k n o w n  a b ° u t  th e  w h o le  t h in g ,  
w ould y o u ?  A  N o  s

Q 
you l

Q
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Q  Y o u  h a d  y o u r  b a c k  t o  th e  c a r  w hen  you 
h e a r d  t h e  s c r e a m , d i d n ’ t  y o u ,  g o i n g  in to  your 
h o u s e ?  A  Y e s ,  s i r .

Q  Y o u  w e r e  w a lk in g  in t o  y o u r  h o u s e  and you 
h e a r d  a  s c r e a m  a n d  t u r n e d  a r o u n d  th a t  w as the 
f i r s t  y o u  s a w  o f  a n y t h in g ,  w a s n ’ t  i t ?  A  Yes, 

1 0  s i r .

Q  Y o u  h a d  n o t  n o t i c e d  th e  c a r  o r  truck or 
a n y t h in g  u p  t o  t h a t ?  A  I  w a s  lo o k in g  at a 
t r u c k ;  I  d o n ’ t k n o w  i f  t h e y  w e r e  flir tin g .

Q  Y o u  w e r e  l o o k i n g  a t  th e  tr u c k  before? 
A  Y e s ,  s i r .

Q  W h e r e ?  A  O n  th e  o t h e r  s id e .
Q  W a s  i t  s t a n d in g ,  th e  t r u c k ?  A  N o.
Q  W a s  i t  g o i n g ?  A  Y e s ,  s i r .

Q  W h a t  k in d  o f  a  t r u c k  w a s  i t ?  A  Beef 
2 0  c o m p a n y ,  w a s  i t ?

Q  D o  y o u  k n o w  w h a t  k in d  o f  a  truck it 
w a s ?  A  N o .

Q  W h o  h a s  b e e n  t e l l in g  y o u  a l l  th e se  things? 

A  N o  o n e ,  h u t  I  s a w  t r u c k s  g o i n g  b y .
Q  Y o u  d id  n o t  p a y  a n y  a t t e n t io n  to  them, 

d id  y o u ?  A  N o .
Q  Y o u  s a w  t r u c k s  p a s s i n g  t h e r e  e v e ry  day? 

A  Y e s ,  s i r .

Q  Y o u  n o t i c e d  a l l  o f  th e m , t o o ?  A  Y es, sir.

Q  Y o u  d id  n o t  p a y  a n y  a t t e n t io n  to  this 
t r u c k  a n y  m o r e  t h a n  a n y  o t h e r ,  o r  a n y  one on 
i t  u n t i l  a f t e r  th e  a c c id e n t ?  A  I  s a w  it after 
th e  a c c id e n t .

Q  I f  y o u  h a d  n o t  h e a r d  th e  s c r e a m  y o u  never 
w o u l d  h a v e  t h o u g h t  o f  a  t r u c k  o r  c a r ,  o r  girls 

o r  a n y t h in g  t h e r e ,  w o u ld  y o u ?  A  N o .
Q  Y o u  w e r e  g o i n g  h o m e ,  g o i n g  in  y o u r  house 

a n d  s u d d e n ly  s a w  t h is  t h in g ,  t u r n e d  a ro u n d  and 

s a w  a l l  t h e s e  t h in g s ?  A  I  d i d n ’ t  g o  o v e r , but I 
4 0  s t o o d  a c r o s s  th e r e .
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Q Y o u  w e r e n ’ t e v e n  in t e r e s t e d  e n o u g h  t o  
cross th e s t r e e t , w e r e  y o u ?  A  I  c o u l d n ’ t  c r o s s .

Q W h a t  w a s  th e  m a t t e r  w i t h  y o u r  l e g s ,  a n y -
th in g? A  I  w a s  s u p p o s e d  t o  g o  h o m e .

Q Y o u  w e r e  s u p p o s e d  t o  g o  h o m e ?  A  S u r e .

Q  Y o u  w e r e  h o m e ,  in  f r o n t  o f  y o u r  h o u s e .
A  I  sa w  th e  e x c i t e m e n t  a c r o s s  th e  s t r e e t  t h e r e ; j  q  
it i s n ’t v e r y  f a r .

Q D o  y o u  m e a n  t o  s a y  y o u  h e a r d  a  s c r e a m , 
you  th o u g h t  t h e r e  w a s  a  b a d  a c c id e n t ,  t h a t  s o m e  
g irl h a d  b e e n  h u r t  a n d  y o u  w e r e  r i g h t  a c r o s s  
the s tre e t  b u t  w a s  s o  a n x io u s  t o  g e t  h o m e  y o u  

did n o t  e v e n  c r o s s  th e  s t r e e t  t o  s e e  w h a t  w a s  t h e  
m a tter?  A  I  s a w  h e r  l y i n g  th e r e .

Q H o w  d id  y o u  s e e  h e r  l y i n g  t h e r e  i f  y o u  
d id  n o t g o  a c r o s s  th e  s t r e e t ?  A  I  w a s  o n  th e  
oth er s id e , I  c o u ld  s e e .

Q Y o u  w e r e  o n  th e  o t h e r  s i d e ?  A  Y e s ,  s i r .  2 0

Q H o w  c o u ld  y o u  s e e  a t  t h a t  t i m e ;  w a s n ’ t  
the tru ck  b e t w e e n  y o u  a n d  h e r ?  A  Y e s ,  s i r ,  
but th e y  t o o k  h e r  a w a y  a n d  p u s h e d  th e  t r u c k  
dow n  on  th e  o t h e r  s id e .

Q Y o u  s a y  w h e n  t h e y  t o o k  h e r  a w a y  t h e y  
pu sh ed  th e  t r u c k  d o w n  o n  th e  o t h e r  s id e ,  i s  th a t  
r ig h t?  A  O n  th e  s a m e  s id e  w h e r e  s h e  w a s  h it .

Q T h e y  p u s h e d  th e  t r u c k  d o w n  a f t e r  t h e y  
took  h e r  a w a y ?  A  Y e s ,  s i r ,  I  s a w  th e  t r u c k  
ty in g  th e re .

Q Y o u  s a w  th e  t r u c k  l y i n g  w h e r e  ? A  S t a n d -
ing on  th e  s id e  w h e r e  s h e  w a s  h it .

Q D id  y o u  s e e  h e r  t a k e n  a w a y  f r o m  th e  
tru ck ? A  I  s a w  th e m  t a k e  h e r .

Q D id  y o u  s e e  th e m  ta k e  h e r  a w a y ?  A  N o .

Q W h y  d o n ’ t y o u  t e l l  u s  a  f e w  o f  th e  t h in g s  
you  sa w , in s t e a d  o f  w h a t  y o u  h e a r d ?  A  W e l l ,
1 didn’t hear.

. ^  ^ ° U US ^ 0l1 s a w  ^ e r  ^a ^ e n  a w a y  f r o m
e tru ck , a n d  n o w  y o u  t e l l  u s  y o u  d i d n ’ t  s e e
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h e r  t a k e n  a w a y  a t  a l l ,  d id  y o u ?  Y o u  d id  not 
d i d  y o u ?  A  A f t e r  I  w e n t  u p s t a i r s —

Q  Y o u  d i d  n o t  e v e n  w a i t  t o  s e e  h e r  taken 
a w a y  f r o m  th e  t r u c k ,  d id  y o u ?  A  N o .

Q  Y o u  w e n t  u p s t a i r s  a n d  d id  n o t  care 
w h e t h e r  th e  g i r l  w a s  h u r t  o r  n o t .  Y o u  d id  not

1 0  k n o w  th e  g i r l  w a s  h u r t  u n t i l  a f t e r w a r d s ?  A  I 
h e a r d  th e  s c r e a m .

Q  Y o u  h e a r d  th e  s c r e a m  a n d  w e n t  on  into 
th e  h o u s e ?  A  Y e s ,  s i r .

Q  T h a t  d id  n o t  b o t h e r  y o u ,  a  l i t t le  th in g  like 
a  s c r e a m ?  H o w  o ld  a r e  y o u ?  A  E igh teen .

Q  W h e r e  d o  y o u  l i v e ;  o n  th e  c o r n e r  o f  what? 
A  C a .rm .er a v e n u e  a n d  W a s h in g t o n  aven u e .

Q  T h a t  i s  a  l i t t le  a b o v e  th e  p la c e  w h ere  the 
a c c id e n t  h a p p e n e d ?  A  Y e s ,  s i r .

0 q  Q  I s  i t  s o u th  o r  n o r t h ?  A  R ig h t  opposite 
W e s t i n g h o u s e ;  I  a m  r ig h t  o n  th e  c o r n e r ,  across 
th e  s t r e e t .

Q  J u s t  a b o v e  w h e r e  th e  a c c id e n t  happened? 
A  Y e s ,  s i r .

Q  H o w  f a r  a b o v e ?  A  N o t  s o  v e r y  fa r .
Q  I  k n o w , b u t  t e l l  u s  h o w  f a r .  A  Right 

a c r o s s  th e  s t r e e t .

Q  A b o u t  s e v e n t y - f iv e  f e e t  u p , i s n ’ t i t ?  A  I 
d o n ’ t k n o w .

3 0  Q  Y o u  d o  n o t  e v e n  k n o w  t h a t ?  A  N o.
Q  H o w  l o n g  h a v e  y o u  b e e n  l i v in g  there? 

A  I  h a v e  b e e n  l i v i n g  t h e r e  a b o u t  th r e e  years.
Q  Y o u  s a y  th e  m a n  w h o  w a s  d r iv in g  this 

t r u c k  h a d  a  w h i t e  c o a t  o n . I s  th a t  r ig h t ;  are 

y o u  s u r e  a b o u t  t h a t ?  A  I  s a w  h im  b y  the 
t r u c k .

Q  A r e  y o u  s u r e  th e  m a n  w h o  w a s  d r iv in g  this 
t r u c k  h a d  a  w h i t e  c o a t  o n ?  A  Y e s ,  s ir .

Q  O n  th e  t r u c k  t h a t  y o u  s a w ?  A  Y e s ,  sir.
Q  H o w  m a n y  t r u c k s  d id  y o u  s e e ?  A  There 

w e r e  s o  m a n y .



69

Rose Dolan, re-direct— re-cross.

Q H o w  m a n y  w e re , t h e r e ?  A  I  d o n ’ t  k n o w .
Q B u t  h is . A  T h e y  p a s s e d  u p .

Q D id  y o u  s e e  te n , t w e lv e ,  f o u r t e e n ,  s ix t e e n ,  
o r  h o w  m a n y ?  A  I  d o n ’ t  k n o w  h o w  m a n y  I  
saw.

Re-direct examination b y  M r .  S t ic k e l .  ^

Q H o w  m a n y  t r u c k s  w e r e  t h e r e  y o u  s a w  
strike M is s  L a c o m b e  ?

M r . C a r e y :  I  o b j e c t .  S h e  s a id  s h e  d i d  
n o t  se e  a n y  s t r i k e ;  s h e  s a id  s h e  h e a r d  a  
s c re a m , l o o k e d  a r o u n d  a n d  th e  w h o le  t h in g  
w a s  o v e r .

Q Y o u  d id  s e e  a  t r u c k  b e f o r e  y o u  h e a r d  t h e  
scream , d id n ’ t  y o u ?  A  O h , y e s ,  I  s a w  th e  2 o  
truck  b e fo r e  I  h e a r d  th e  s c r e a m .

Q O n  th a t  t r u c k  t h e r e  w e r e  h o w  m a n y  m e n ?
A  T w o , o n  th e  o n e  I  s a w .

Q O n e  o f  t h e s e  m e n  h a d  a  w h i t e  c o a t  o n ?
A  Y e s , s ir .

Q T h e  m a n  w h o  w a s  d r i v i n g ?  A  Y e s ,  s i r .
Q W h e r e  d id  y o u  s e e  t h a t  t r u c k  a f t e r  th e  

a cc id en t?  A  A f t e r  w h a t ?

Q D id  y o u  s e e  t h a t  t r u c k  a r o u n d  a f t e r  th e  
a cc id e n t?  A  L a t e r  i t  w a s  s t o p p e d  o n  th e  s id e .  3 0  

Q I s  th a t  th e  t r u c k  y o u  r e f e r  t o  w h ic h  t h e y  
pu sh ed  fu r t h e r  d o w n  th e  s t r e e t ?  A  T h a t  i s  t h e  
ruck th a t  h a d  t o  s t o p  b e c a u s e  i t  h i t  M is s  

h a com b e .

tie-cross examination b y  M r .  C a r e y .  *

Q Y o u  d id  n o t  s e e  t h e m  p u s h  t h e  t r u c k  d o w n  

• y ° u  w e n t  in  th e  h o u s e ?  A  Y e s ,
’ u a ^ e r  I  s a w  th e  t r u c k  s t a n d in g  t h e r e .  4 0
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Q  Y o u  s a w  th e  t r u c k  s t a n d in g  th e r e  w h en  you 

w e n t  u p s t a i r s  in  y o u r  h ouse*? A  Y e s ,  s ir .
Q  I n  t h e  m e a n t im e  y o u  w e n t  in  a n d  to o k  off 

y o u r  h a t ?  A  Y e s ,  s i r .
Q  I  s u p p o s e  y o u  l o o k e d  in  th e  g la s s  a n d  fixed 

y o u r  h a i r  a  l i t t l e  b i t ?  A  -N o .
2 0  Q  T h e n  y o u  w e n t  o n  u p s t a i r s ?  A  Y e s , sir.

Q  D i d  y o u  s p e a k  t o  a n y  o n e  d o w n s ta ir s ?  A  

N o .
Q  I s  y o u r  r o o m  in  th e  b a c k  o r  f r o n t ?  A  

B i g h t  in  t h e  f r o n t .
Q  T h e n ,  y o u  l o o k e d  o u t  t h e n ?  A  Y e s , sir.
Q  A n d  th e  a c c id e n t  w a s  a l l  o v e r  th e n , w a sn ’t 

i t ?  A  Y e s ,  s i r .

2 0  M A R I E  L A C O M B E ,  p la in t i f f ,  s w o r n  in  her 

o w n  b e h a l f .

Direct examination b y  M r .  S t ic k e l .

Q  W h e r e  d o  y o u  l i v e ?  A  8 6  B e l l  street, 

B e l l e v i l l e .
Q  W e r e  y o u  l i v i n g  t h e r e  o n  J u l y  30 th , 1924? 

A  I  w a s .
Q  W h e r e  w e r e  y o u  e m p lo y e d  a t  th a t  tim e? 

A  W e s t in g h o u s e  L a m p  W o r k s  in  B e lle v ille .,
Q  W h e r e  i s  th e  W e s t in g h o u s e  L a m p  W ork s 

l o c a t e d ?  A  7 2 0  W a s h i n g t o n  a v e n u e ,  B ellev ille .

Q  W h a t  w a s  y o u r  p o s i t i o n  in  t h a t  p la n t at 

th a t  t i m e ?  A  A t  t h a t  t im e  I  w a s  th e  payroll 
c le r k .

Q  W h a t  s id e  o f  th e  s t r e e t  i s  th e  fa c to ry  
l o c a t e d  o n ?  A  I t  i s  o n  th e  e a s t  s id e  o f  W a sh -

in g t o n  a v e n u e .
Q  A t  th a t  t im e  w h e r e  w e r e  th e  t r o l l e y  tracks 

4 0  o n  W a s h in g t o n  a v e n u e ,  w h a t  p a r t  o f  th e  street?
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A  T h e y  w e r e  n e a r  th e  c u r b  a n d  w a g o n  t r a f f ic  
was in  th e  c e n t e r .

Q S o  th e  t r o l l e y  t r a c k s  w e r e  o n  th e  e a s t  s id e  
and the, w e s t  s id e  o f  th e  s t r e e t ?  A  Y e s ,  s i r .

Q A n d  in  th e  c e n t e r  w a s  th e  p la c e  f o r  
veh icles? A  T h a t  w a s  t h e  w a g o n  t r a c k .

Q I s  th a t  c e n t e r  p a v e d  o r  u n p a v e d ?  A  I t  5 0  

was a p a v e d  s t r e e t .

Q I s  th e r e  a  s t r e e t  n e a r  t h a t  p l a n t ?  A  

There is  a  s t r e e t  a b o u t  o p p o s i t e .

Q T h e r e  is  a  s t r e e t  a b o u t  o p p o s i t e  th e  p la n t ?
A  A b o u t  o p p o s i t e  th e  g a t e ;  th e  W e s t in g h o u s e  
plant ta k es  in  a  g o o d  c i t y  b lo c k .

Q D o  y o u  k n o w  th e  n a m e  o f  t h a t  s t r e e t ?  A  
Carmer a v e n u e .

Q Y o u  s a y  i t  i s  a b o u t  o p p o s i t e  t h e  g a t e ?
A  J u st a b o u t  o p p o s i t e  th e  g a t e .

Q T h e  g a te  is  a t  w h a t  e n d  o f  th e  p l a n t ?  A  
The g a te  is  a t  th e  n o r t h e r l y  e n d  o f  th e  p la n t ,  
the p la n t e n t r a n c e  i s  o n  th e  n o r t h  s id e  o f  th e  
bu ild ing a n d  y o u  h a v e  t o  g o  in t o  t h e  g a t e  a n d  
walk d o w n  a  c o n c r e t e  d r i v e  t o  g e t  t o  th e  e n -
trance o f  th e  b u i ld in g .

Q I s  th e r e  a  t r o l l e y  s t o p  e i t h e r  o n  th e  e a s t  
or the w e s t  s id e  o f  W a s h i n g t o n  a v e n u e  a t  th a t  
poin t? A  T h e r e  is  a  t r o l l e y  p o l e  p a in t e d  w h i t e  ^ 0  
on the w e s t  s id e . N

mSa y ° u  s u s t a in  a n  a c c id e n t  o n  J u l y  30 ,
1924? A  I  d id .

Q W h e r e  d id  th e  a c c id e n t  ta k e  p la c e ,  o n  w h a t  

^  W a s h i n g t o n  a v e n u e .  
th^  A t  w h a t  t im e  d id  y o u  l e a v e  th e  p la n t  o n  
 ̂ at d a y ?  A  S o m e w h e r e  b e t w e e n  5 : 4 5  a n d  5 :5 5 , 

the w h istle  b lo w s  a t  5 :4 5 .

Q W a s  th a t  th e  r e g u la r  q u i t t in g  t im e ?  A  
ho r e g u la r  q u i t t in g  t im e .

'40
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Q  H o w  m a n y  w e r e  e m p lo y e d  in  th e  p la n t at 
t h a t  t im e  ? A  B e t w e e n  1 1 5  a n d  12 5 .

Q  D i d  y o u  l e a v e  th e  p la n t  w it h  a n y  one! 
A  I  d id .

Q  W i t h  w h o m ?  A  M is s  H a r r i s .

Q  W h a t  w a s  h e r  o c c u p a t i o n  in  th e plant! 
1 0  A  S h e  w a s  t h e  n u r s e .

Q  H a d  a n y  p e r s o n s  l e f t  th e  p la n t  before 
y o u  l e f t ?  A  O h , y e s ,  s i r .

Q  W e r e  t h e r e  a n y  p e o p l e  a r o u n d  a t  the time 
y o u  c a m e  o u t  o f  th e  g a t e ?  A  W e l l ,  th e re  were 
p e o p l e  a h e a d  o f  m e  a n d  p e o p l e  in  b a ck  o f  me, 
b e c a u s e  w e  w e r e  l o c a t e d  o n  th e  s e c o n d  floor , the 
o f f ic e  i s  o n  th e  s e c o n d  f l o o r  a n d  th e  fa c to r y  is 
o n  th e  f i r s t  f l o o r ,  s o  w e  a l l  g e t  o u t  a t the 
s a m e  t im e  a n d  g i v e  th e  p e o p l e  a  c h a n c e  on  the 

2 0  f i r s t  f l o o r  a  c h a n c e  t o  g e t  o u t  a h e a d  o f  us.

B y  a h e a d  o f  y o u ,  w h a t  d o  y o u  m ea n ?  A 
T h e y  w e r e  w a lk in g  a h e a d  o f  u s .

Q  W h e n  y o u  c a m e  o u t  o f  th e  g a te  or  en-
t r a n c e  o f  th e  p la n t  d id  y o u  s e e  a n y  t r o l le y  cars 
t h e r e ?  A  W h i l e  w e  w e r e  w a lk in g  u p  the drive 
t h e r e  w a s  a  t r o l l e y  ju s t  p u l l e d  t o  a  s to p .

Q  T h a t is  ju s t  b e fo re  y o u  g o t to the gate? 
A  W e  h ad  q u ite  a  w a lk , I  d o n ’t know how 

3 0  m a n y  fe e t , it  is a w in d in g  d rive , and just as 

w e w ere  c o m in g  u p  th e d r iv e  th is trolley was 
c o m in g  to a sto p  an d  b y  the tim e I  had gotten 
to  the g a te , b e fo re  I  h a d  g o tte n  out o f the gate 

at a ll th e tr o lle y  h a d  stop p ed .
Q  W h e r e  d id  i t  s t o p  w it h  r e s p e c t  to  th e gate? 

A  I t  d id  n o t  p u l l  u p  a s  f a r  a s  th e  g a te .
Q  W h e r e  a t  th a t  t im e  w e r e  y o u  g o in g ?  A 

T h a t  p a r t i c u la r  e v e n in g  I  w a s  g o i n g  to  Newark.
Q  T o  d o  th a t  w h a t  d id  y o u  h a v e  to  d o ?  A  

T a k e  th e  t r o l l e y .4 0
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Q O n w h a t  s id e  o f  W a s h i n g t o n  a v e n u e ?  A  

W e h a d  to  ta k e  th e. t r o l l e y  g o i n g  s o u th ,  t h a t  
would be  o n  th e  w e s t  s id e  o f  W a s h i n g t o n  a v e n u e .

Q T h is  t r o l l e y  y o u  s a w  s t a n d in g  w a s  o n  th e  
east s id e  o f  W a s h i n g t o n  a v e n u e ?  A  G o in g  

tow ards N u t le y .

Q C a n  y o u  t e l l  u s  h o w  c l o s e  t o  th e  c u r b  3 0 

it w as? A  W h a t ,  th e  t r o l l e y ?

Q Y e s . A  W e l l ,  I  j u s t  d o n ’ t  k n o w  th e  w id t h ,  

but an  a u to m o b ile  m i g h t  b e  a b le  t o  p a r k ;  I  
d on ’t k n o w .

Q T h e  t r o l l e y  a t  t h a t  t im e  w a s  s t a n d in g ?  A  
S tan d in g  s t ill .

Q W h a t  d id  y o u  d o  t h e n ?  A  W e l l ,  I  w a lk e d  
to go  a c r o s s  th e  s t r e e t  a n d  a s  I  w a lk e d  I  w a lk e d  
in fr o n t  o f  th e  t r o l l e y .

Q C a n  y o u  t e l l  u s  a b o u t  h o w  f a r  in  f r o n t  o f  2 0  

the t r o lle y  c a r  y o u  w a lk e d ?  A  W7e ll ,  a b o u t  f o u r  
or five fe e t .

Q M is s  H a r r i s  w a s  w it h  y o u ?  A  M is s  
H arris  w a s  w ith  m e , y e s ,  s i r .

Q T e ll  u s  w h a t  h a p p e n e d ?  A  A s  I  w a lk e d ,  
we w a lk e d  in  f r o n t  t o  c r o s s  th e  t r o l l e y  t r a c k ,
I look ed  s o u th  a n d  s a w  n o t h in g  c o m in g ,  th e  b e s t  
I  cou ld  see , a n d  t h e n  I  l o o k e d  n o r t h  a n d  t h e r e  
was n o th in g  c o m in g ,  s o  w e  s t a r t e d ,  a n d  a s  I  

stepped th r e e  s t e p s  o f f  th e  t r a c k  I  l o o k e d  s o u t h  ^  
again, th a t  w a s  t o  m y  l e f t ,  a n d  th e  t r u c k  w a s  

com ing a t  a  t e r r i f i c  s p e e d ,  a n d  i t  w a s  ju s t  o n  
top o f  m e  a n d  a s  I  s a w  i t  I  t r i e d  t o  s t e p  b a c k  
and as I  d id  th e  t r u c k  h i t  m y  l e f t  f o o t  a n d  t h r e w  

me as I  s t e p p e d  b a c k  t h is  w a y ;  t h e  t r u c k  h it  
aiy le f t  f o o t  a n d  t h r e w  m e , a n d  a s  i t  t h r e w  m e  
d  p a sse d  o v e r  m y  r i g h t  le g .

Q W a s  y o u r  l e f t  l e g  i n ju r e d ?  A  M y  l e f t  
oot w a s  in ju r e d  a n d  I  h a d  s c r a t c h e s  o n  th e

e e l I  s t i l l  h a v e  s c a r s  o n  m y  k n e e . 40
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Q  D i d  y o u  l o s e  c o n s c io u n e s s  ? A  No, I 

d id  n o t ,  I  w a s  t e r r i b l y  s h o c k e d ,  b u t  I  d id  not 
l o s e  c o n s c io u s n e s s .

Q  W h a t  p a r t  o f  y o u r  b o d y  d i d  th e  truck  go 
o v e r ?  A  I t  w e n t  o v e r  m y  r i g h t  le g .

Q  A t  w h a t  p o i n t  o n  y o u r  r ig h t  le g ?  A 
1 0  W e l l ,  b e t w e e n  o v e r  th e  k n e e .

Q  A f t e r  y o u  w e r e  th u s  in ju r e d  w h a t hap-
p e n e d ?  A  I  w a s  in  th e  s t r e e t  a n d  I  was, of 

c o u r s e ,  I  w a s  t e r r i b l y  s t u n n e d  a n d  terribly 
s h o c k e d  a n d  a s  I  l o o k e d ,  o f  c o u r s e ,  I  screamed, 
a n d  I  f e l t ,  i f  I  w a s  h u r t ,  i f  I  k e p t  o n  scream-
i n g  I  k n e w  I  w a s  s t i l l  a l iv e ,  s o  I  k e p t  o n  scream-
i n g  u n t i l  s o m e  o n e  c a m e  t o  m e , a n d  a s  I  lay  in 

th e  s t r e e t  t h is  w a y  ( i n d i c a t i n g )  I  c o u ld  see the 
t r u c k  a f t e r  i t  h a d  p a s s e d  o v e r  m e  a n d  o f  course 

2 0  h y  t h a t  t im e  t h e r e  w e r e  s e v e r a l  p e o p le  there 
h e lp in g  m e  a n d  t y in g  m e . T h e  p a in  w as so 
s e v e r e  I  d i d n ’ t  k n o w  w h e t h e r  i t  h a d  cru sh ed  the 
w h o le  l e g  o r  h o w  i t  h a d  h a p p e n e d ,  but the 
p a in  w a s  s o  s e v e r e  a n d  th e  p a in  in  th e  le ft  foot 
w a s  s o  s e v e r e  a n d  th e  l o n g e r  i t  w e n t  th e  weaker 
I  w a s  g e t t in g .  T h e r e  w e r e  t w o  n u rse s , Miss 
H a r r i s  a n d  t h e r e  h a p p e n e d  t o  b e  a n o th e r  nurse, 
s o ,  s h e  h e lp e d  a n d  t h e y  g o t  m e  in t o  a n  autom o-
b i le  a n d  I  w e n t  t o  t h e  d o c t o r ’ s w ith  th ese  otherq n

°  p e o p l e .
Q  W h a t  d o c t o r ?  A  T h e y  t o o k  m e to Dr. 

B o o t a y  f o r  f i r s t  a id  u n t i l  th e  a m b u la n c e  came.
Q  T h e n ,  w h e r e  w e r e  y o u  ta k e n ?  A  St. 

J a m e s ’ H o s p i t a l .
Q  W h a t  h a p p e n e d  t h e r e ?  A  W h e n  I  got 

t o  S t .  J a m e s ’ H o s p i t a l  t h e y  t o o k  m e  upstairs 
a n d  p u t  m e  o n  th e  b e d  a n d  th e  d o c t o r  came in 
a n d  l o o k e d  a t  m e  a n d  s a w  w h a t  h a p p e n e d  and 
t h e y  s t a r t e d  t o  g i v e  m e  f i r s t  a i d ;  I  h a d  asked 

4 0  f o r  D r .  H o u c k s  a n d  D r .  H o u c k s  w e n t  on his
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vacation th e  d a y  b e f o r e  t o  C a l i f o r n i a  a n d  t h e y  
said th e y  w o u ld  g e t  D r .  S p r a g u e ,  w h o  i s  ju s t  
as good , a n d  D r .  S p r a g u e  ca n oe  in  a n d  l o o k e d  a t  
it and h e  s a id  i t  w o u l d  h a v e  t o  b e  a m p u t a t e d ,  
so, o f  c o u r s e ,  I  l a i d  t h e r e  a n d  t h e y  g o t  a n o t h e r  

doctor a n d  it  w a s n ’ t  v e r y  l o n g  a f t e r  th e  l e g  w a s  
off. ] 0

Q H o w  l o n g  w e r e  y o u  in  th e  h o s p i t a l ?  A  
Three w e e k s .

Q D id  y o u  h a v e  a  n ig h t  a n d  d a y  n u r s e ?
A  T he f ir s t  w e e k  I  h a d  a  s p e c ia l  d a y  n u r s e  a n d  
a sp ecia l n ig h t  n u r s e .

Q W h a t  w e r e  t h e ir  n a m e s ?  A  T h e  f i r s t  
week M iss  M c E w a n  w a s  th e  s p e c ia l  d a y  a n d  M is s  
Schaefer w a s  t h e  s p e c ia l  n ig h t ,  b u t  th e  s e c o n d  

week th e y  d id  n o t  t h in k  I  n e e d e d  a  s p e c ia l  n ig h t  
nurse b e c a u s e  M is s  H a r r i s  w a s  c o m in g  in  a n d  i >q  
she w as s t a y in g  w it h  m e  a n d  w e  le t  th e  d a y  n u r s e  
go and p u t  th e  n ig h t  n u r s e  o n  d a y s ,  b e c a u s e  M is s  
M cEw an h a d  a  p o s i t i o n  in  N e w  Y o r k  d u r i n g  th e  
day, in  f a c t  w e  h a d  q u i t e  a  t im e  k e e p in g  h e r  
for the w h o le  w e e k .

Q H o w  l o n g  d id  y o u  h a v e  a  n u r s e ?  A  T h e  
full tim e I  w a s  in  th e  h o s p i t a l .

Q W h a t  d id  y o u  p a y  M is s  S c h a e f e r ?  A  
$42 a w e e k  p lu s  h e r  b o a r d .

n  tt  3 0
V -tlow  m u c h  w a s  h e r  b o a r d ?  A  S o m e -

where in  th e  n e ig h b o r h o o d  o f  t w e lv e  o r  t w e lv e  
dollars a n d  a  h a l f  a  w e e k  in  th e  h o s p i t a l .

M r . C a r e y :  I f  y o u  h a v e  a  s t a t e m e n t  
th ere  I  w i l l  a d m it  it .

A n y  s t a t e m e n t  M r .  S t i c k e l  w i l l  m a k e  a s  
to th e  e x p e n d i t u r e s  I  w i l l  a d m it  w i t h o u t  
p r o v in g  th e m , b e c a u s e  w e  d o  n o t  m a k e  a n y  
p o in t  o f  th a t .

4 0
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M r .  S t i c k e l :  I  h a v e  a  r e c e ip t  signed  
b y  P a u l i n e  S c h a e f e r  f o r  $ 3 6  a n d  another 
s i g n e d  b y  h e r  f o r  $ 8 4 . O n e  b y  M is s  M cE w a n  
f o r  $ 4 2 , a  b i l l  f o r  a m b u la n c e  s e r v ic e  from  
S m it h  a n d  S m it h  f o r  $ 8 , a n d  a  b i l l  from  

t h e  S t .  J a m e s  * H o s p i t a l  f o r  $1 43 .5 0 , w hich 
j q  I  o f f e r  in  e v id e n c e .

M r .  C a r e y :  N o  o b je c t i o n .

( S a m e  a r e  m a r k e d  E x .  P  1 .)

Q  D id  D r .  S p r a g u e  v i s i t  y o u  w h i le  y o u  w ere 

in  th e  h o s p i t a l ?  A  Y e s ,  s i r ,  h e  d id .

Q  H o w  o f t e n ?  A  S o m e t im e s  tw ic e  a day, 

b u t  e v e r y  d a y  o n c e .

Q  D i d  y o u  s u f f e r  a n y  p a in  w h i le  y o u  w ere 

t h e r e ?  A  T e r r ib l e ,  t e r r i f i c  p a in .

20 Q  W h a t  d id  D r .  S p r a g u e  d o  t o  y o u  on  the 
o c c a s i o n  o f  h is  v i s i t s ?  A  H e  r e d r e s s e d  it  and 

i f  h e  c a m e  in  t w ic e  a  d a y  h e  w o u ld  n o t  take the 
d r e s s in g  o f f ,  b u t  h e  w o u ld  a d d  m o r e  to  it, 

b e c a u s e  t h e r e  w a s  a  d r a in a g e  a n d  it  w a s  sopp in g  
a l l  th e  t im e  a n d  y o u  c o u ld  n o t  t o u c h  it , it  was 
s o  t e r r i b l y  s o r e  a n d  f o r  f e a r  th e  s t it c h e s  w ould 

b r e a k  h e  w o u l d  ju s t  w r a p  it ,  s o  th e  conse-
q u e n c e  w a s  I  w o u l d  h a v e  a  b a n d a g e  a ro u n d  it 
a b o u t  l ik e  t h a t  ( i n d i c a t i n g )  a n d  h e  w o u ld  look 

3 0  a t  t h e  l e f t  f o o t  a n d  c h a n g e  th e  d r e s s in g  and 

th e  b a n d a g e  o n  th a t .
Q  D i d  y o u r  l e f t  f o o t  g i v e  y o u  a n y  pain im-

m e d ia t e ly  a f t e r  th e  i n j u r y ?  A  Y e s ,  s ir , it gave 
m e  s u c h  p a in  t h a t  g o i n g  d o w n  in  th e  ambulance 
I  d o n ’ t  r e m e m b e r  w h o  I  a s k e d  to  ta k e  m y  shoe 

off.
Q  W h a t  w a s  th e  c o n d i t i o n  o f  y o u r  sh o e ?  A  

W e l l ,  th e  s h o e  w a s  in  th is  f a s h io n ,  i t  w a s  tw iste 
r i g h t  a r o u n d  l ik e  t h a t  ( i n d i c a t i n g ) ; I  never 

4:0 w o r e  h ig h  h e e ls ,  b u t  i t  w a s  a  w h it e  lin e n  slipper
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a n d  i t  w a s  t w is t e d  l ik e  t h a t  ( i n d i c a t i n g )  a n d  
th e c o n s e q u e n c e  w a s  w h e n  I  t o o k  th e  s h o e  o f f  th e  
f o o t  p u f fe d  a w a y  u p  a n d  w h e n  I  g o t  h o m e  a f t e r  
I  h a d  ta k e n  th e  b a n d a g e  o f f  I  h a d  t o  w e a r  a  
m a n ’ s s o r t  o f  b a s e b a l l  s h o e ,  o r  s p o r t  s h o e  
th a t  la c e d  to  th e  t o e  a n d  I  h a d  t o  g e t  i t  in  9  

tr ip le  E  a n d  th e n  I  c o u ld  n o t  la c e  it ,  th e  f o o t  w a s  -j q  
sw o lle n  a n d  p u f f e d  s o .

Q  Y o u  w e r e  in  th e  h o s p i t a l  t h r e e  w e e k s  a n d  
th en  r e tu r n e d  t o  y o u r  h o m e ?  A  Y e s ,  s ir .

Q  H o w  lo n g  w e r e  y o u  c o n f in e d  t o  y o u r  h o m e ?
A  U n t il  O c t o b e r .

Q  U n t i l  O c t o b e r ?  A  Y e s ,  s i r .

Q  W h e n  d id  y o u  g o  b a c k  t o  w o r k ?  A  I  
w e n t b a c k  to  w o r k  a b o u t  th e  m i d d l e  o f  O c t o b e r ,  
b u t n o t  o n  fu l l  t i m e ;  I  w e n t  b a c k  f o r  a  c o u p l e  o f  

h o u r s  a  d a y ,  n o t  t o  d o  a n y  r e a l  w o r k ,  b u t  I  o q  
w a s  s o  t e r r ib ly  s h o c k e d  a n d  n e r v o u s  t h a t  t h e y  
th o u g h t  a  c h a n g e  w o u ld  d o  m e  g o o d ,  b e c a u s e  I  
w a s n ’t a b le  t o  d o  a n y t h in g  a n d  t h e y  h a d  t o  ta k e  
m e  in  a n  a u t o m o b i l e  a n d  l e a d  m e  a n d  h e lp  m e , 
b u t I  d id n ’t  d o  a n y  r e a l  w o r k  a n d  I  w e n t  b a c k  
tw o  o r  th r e e  h o u r s  a  d a y  u n t i l  th e  f i r s t  o f  th e  
y e a r .

Q  H o w  d id  y o u  g e t  a r o u n d  in  y o u r  h o u s e ?
A  I  h a d  a  w h e e l  c h a ir .

Q  H id  y o u  b u y  a  w h e e l  c h a i r ?  A  N o  I  3 0  
re n te d  on e .

Q H o w  m u c h ?  A  S o m e w h e r e  a r o u n d  $ 8 ;
I  r e n te d  it  f r o m  S c h u m a n ’ s.

Q H o w  lo n g  d id  y o u  h a v e  i t ?  A  O n e  
m on th .

Q  W h e n  d id  y o u  g e t  y o u r  c r u t c h e s ?  A  I  
g o  m y  c r u t c h e s  a s  s o o n  a s  I  c a m e  h o m e  f r o m  
tne h o s p ita l .

t  S . i , ? 0W lo n g  d id  y ° u  u s e  y o u r  c r u t c h e s ?  A  
1 s t ill  h a v e  th e m .

4 0
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Q  W h y ?  A  I  h a v e  a n  a r t i f i c ia l  le g  and it 
i s  n o t  a  g o o d  o n e ,  i t  i s  n o t  s a t i s f a c t o r y ,  I  cannot 
w a lk  v e r y  w e l l  o n  i t ,  i t  i s  s o  t e r r ib ly  heavy, 

i t  w e ig h s  o n  m y  s h o u ld e r  a n d  i f  I  h a d  th e  proper 
u s e  o f  m y  l e f t  f o o t  s o  I  c o u ld  b a la n c e  myself 
a n d  p u t  m y  w e ig h t  o n  i t  I  p r o b a b ly  cou ld  get 

j o  a l o n g  a  w h o le  l o t  b e t t e r ,  b u t  n o t  h a v in g  the 
u s e  o f  m y  l e f t  f o o t ,  m y  l e f t  f o o t  b o th e r s  m e so 
s o  t h a t  i t  d o e s  n o t  f u n c t i o n  p r o p e r ly ,  it sort 
o f  t r i p s  w h e n  I  t r y  t o  p u t  m y  w e ig h t  o n  it and 
i t  s n a p s ;  y o u  c a n  a lm o s t  h e a r  i t  y o u r s e lf ,  so 
t h a t  i s  w h y  I  a m  o n  c r u t c h e s  a t  t im e s , but I 
d o  w e a r  a n  a r t i f i c i a l  l e g  s o m e t im e s .

Q  W h y  d i d n ’ t  y o u  g e t  a n  a r t i f i c ia l  le g ?  What 

i s  th e  m a t t e r  w i t h  t h is  a r t i f i c i a l  l e g ?  A  This 
a r t i f i c i a l  l e g  is  v e r y  h e a v y ,  i t  w e ig h s  nine 

o n  p o u n d s  a n d  i t  i s  a  t e r r ib l e  w e ig h t  to  ca rry  on 
y o u r  s h o u ld e r s .

Q  W h y  c o u l d n ’ t  y o u  g e t  a  l ig h t e r  on e?  A 
I  h a v e  t r i e d  a n d  s h o p p e d  a n d  t r ie d  to  get one, 
b u t  a  l i g h t  w e ig h t  l e g  i s  m a d e  o f  aluminum 

a n d  l e a t h e r  a n d  o n ly  w e ig h s  a b o u t  f o u r  pounds 
a n d  t h e y  a r e  b e t w e e n  f o u r  a n d  s ix  hundred 
d o l l a r s ,  i t  i s  a l l  a c c o r d i n g  t o  th e  s iz e  o f  your 
s t u m p  a n d  n a t u r a l l y  I  s i t  a l l  th e  t im e , I  have 

2 Q g a in e d  a n d  I  a m  s t o u t ;  i f  I  c o u ld  e x e rc ise  my 

s t u m p  w o u ld  g o  d o w n ,  b u t  I  c a n ’ t.

Q  D id  y o u  h a v e  a n y  p a in  a f t e r  y o u  got 
h o m e ?  A  I  h a d  p a in  a n d  I  s t i l l  h a v e  pain.

Q  D o  y o u  h a v e  p a in  a t  a n y  p a r t ic u la r  time 
n o w ?  A  T h e r e  is  a lw a y s  a  s e n s e  o f  feeling 

t h e r e ,  i f  y o u  p r e s s  h a r d  e n o u g h  o n  th e  end of 
th e  s t u m p  th e  b o n e  i s  v e r y  s o r e  a n d  I  fe e l  it very 

m u c h  m o r e  in  b a d  w e a t h e r ,  o r  i f  I. h a v e  a cold 
e s p e c i a l l y ;  i t  s e e m s  t o  s e t t le  a t  t h e  e n d  o f  those 

4 0  n e r v e s .
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Q H o w  lo n g  d id  y o n  u s e  c r u t c h e s  s t e a d i ly ?
A  W e ll, I  u s e d  c r u t c h e s  u p  u n t i l  a b o u t  A p r i l  o r

May, 1925.
Q D id  y o u  t e l l  u s  a b o u t  t h e  i n j u r y  t o  y o u r  

le ft fo o t ,  h a s  t h a t  e n t i r e ly  h e a le d ?  A  N o ,  o f  
course, it  is  n o t  b r o k e n ,  b u t  I  c a n n o t  s t a n d  o n  
m y fo o t ,  I  c a n n o t  p u t  a n y  w e ig h t  o n  m y  b a r e  3 q  

foo t, b e ca u se  th is  is  a  p u l l  o n  m y  f o o t  a n d  t h e y  
go u p  in  th is  f a s h i o n  a n d  I  c a n n o t  p u t  a n y  
w eight o n  i t  a n d  v e r y  o f t e n  I  w e a r  a r c h  s h o e s ,  
and v e r y  o f t e n  I  h a v e  t o  p u t  t w o  a r c h e s  in ,  
but to  s ta n d  o n  m y  f o o t ,  e v e n  o n  th e  c r u t c h e s  
I  can n ot u n le s s  I  p u t  a  s h o e  o n . I  c a n n o t  w e a r  

a b e d ro o m  s l ip p e r  w i t h o u t  a n  a r c h  in  it .
Q H a v e  th e  a r c h e s  f a l l e n ?  A  T h e  a r c h  h a s  

d rop p ed  r ig h t  d o w n  t o  th e  b o t t o m .
Q D id  th a t  c o n d i t i o n  e x i s t  r i g h t  b e f o r e  th e  

acciden t? A  N o .
Q D id  y o u  h a v e  a n y  t r o u b le  a f t e r  y o u  g o t  

hom e in  g e t t in g  a r o u n d ?  A  I t  w a s  v e r y  in c o n -
venient, I  w a s n ’ t  a b le  t o  g o  u p s t a i r s .  W e  h a d  a  
house a n d  I  w a s n ’ t  a b le  t o  g o  u p  t o  m y  b e d -
room  u n til s e v e r a l  m o n t h s  a f t e r  I  g o t  h o m e  
because I  w a s n ’ t a b le  t o  g o  u p  a n d  d o w n s t a i r s ,
I  had to  h a v e  a  b e d  b r o u g h t  d o w n s t a i r s  t o  s l e e p  
on an d  w e  h a d  a  d a y  b e d  b r o u g h t  in .

Q D id  y o u  h a v e  a n y  f a l l s ?  A  I  h a d  t h r e e  3 0  
falls.

Q H o w  d id  y o u  c o m e  t o  h a v e  th e  f a l l ,  w h a t  
was the c a u s e  o f  i t ?  A  M y  c r u t c h e s  s l i p p e d  a n d  
when I  a m  s t a n d in g  o n  i t  i t  w o u l d  g o  t h is  w a y  
( in d ica t in g ) a n d  th e  r u b b e r  s l i p p e d  l ik e  t h is  
( in d ica t in g ) o n c e ,  a n d  o n c e  I  w a s  o u t  v i s i t i n g  
°n  cru tch e s  a n d  o n c e  I  h a d  i t  t h e r e  a n d  o n c e  in  
my  °w n  h o u s e , th e  r u b b e r  w e n t  r ig h t  f r o m  
under m e  a n d  I  h a d  a  v e r y  b a d  f a l l ,  in  f a c t  
I  w as h u r t  s o  b a d ly  I  t h o u g h t  I  w o u l d  h a v e  ¿ q  

g o  b a ck  to  th e  h o s p i t a l .
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Q  H o w  l o n g  a f t e r  y o u  g o t  h o m e  w a s  the first 
f a l l ,  a b o u t ?  A  W e l l ,  I  w a s  h u r t  in  th e  summer; 
in  t h e  f a l l .

Q  W h e n  d id  y o u  h a v e  th e  la s t  f a l l ?  A  I 
h a d  th e  l a s t  f a l l  in — i t  w a s  th e  f ir s t  part of 
1 9 2 5 , I  h a d  th e  la s t  f a l l .

1 0  Q  W h e n  d id  y o u  b u y  y o u r  a r t i f i c ia l  leg ?  A 
T h e  a r t i f i c i a l  l e g  m a n — I  w a s n ’ t  h o m e  fr o m  the 
h o s p i t a l  t w o  w e e k s  w h e n  I  h a d  a l l  kinds of 
m a i l  a n d  m e n  c o m i n g  t o  th e  h o u s e  an d  this 
m a n  c a m e  t o  s e e  m e  a n d  o f  c o u r s e ,  a f t e r  he saw 
m e  h e  s a id  I  w a s n ’ t  in  n o  c o n d i t i o n  to talk 
a b o u t  a n  a r t i f i c i a l  l e g  b e c a u s e  I  c r i e d  so, and 
h e  c a m e  b a c k  s o m e w h e r e  a r o u n d  th e  la tte r  part 
o f  1 9 2 4  o r  th e  b e g in n i n g  o f  1 9 2 5 , I  ju s t  c a n ’t re-

m e m b e r ,  b u t  I  s t a r t e d  t o  w e a r  it ,  p u t t in g  it on 
„  f o r  a  h a l f  a n  h o u r  o r  a n  h o u r  a t  a t im e  around 

A p r i l  o r  M a y ,  in  th e  s p r in g .
Q  H o w  m u c h  d id  y o u  p a y  f o r  i t ?  A  I  think 

i t  w a s  a b o u t  $ 1 2 5 , I  b e l ie v e ,  th e  f i r s t  on e , and I 
h a d  t o  h a v e  th e  s o c k e t s  c h a n g e d ,  o r  a  $150.

Q  H a v e  y o u  a  b i l l ?  A  D i d  I  g iv e  y on  the 
b i l l ?

Q  N o .  W h e r e  d id  y o u  b u y  i t ?  A  I  bought 
i t  f r o m  th e  U n i t e d  L im b  & B r a c e  C o m p a n y  in 
B o s t o n .

3 0  Q  D id  y o u  h a v e  t o  h a v e  a n y t h in g  done to 
th e  l e g ?  A  I  h a d  th e  s o c k e t  c h a n g e d  three 
t im e s .

Q  D o  y o u  k n o w  w h a t  t h a t  c o s t  y o u ?  A 
T w ic e  I  h a d  th e  s o c k e t  c h a n g e d ,  th e  firs t  time 
t h e y  t o o k  th e  m e a s u r e m e n t  a n d  t h e y  sent it 
a n d  i t  g o t  h e r e  a n d  I  c o u l d n ’ t  w e a r  it, and 
I  s e n t  i t  b a c k . T h e  s e c o n d  t im e  i t  c o s t  m e $50, 

b e c a u s e  I  h a d  t o  h a v e  a  w h o le  n e w  sock et, and 
th e  n e x t  t im e  I  h a d  t o  p a y  $ 2 5  b e c a u s e  they 

q  m a d e  th e  s o c k e t  s m a l le r  b y  c u t t in g  it  d o w n  and 
p u t t in g  n e w  le a t h e r  o n  it .
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Q A fter you  got hom e from  the hospital 
did you have any trouble w ith you r le ft  leg 
beyond the in ju ry  you  had, beyon d  the cut in 
it? A  I  still h ave ; I  ca n ’t use it  and I  ca n ’t 
put any weight on it ; I  ca n ’t use the leg  or stand 
on it without it pain ing me and getting  m y toes, 
very often, a very  severe cram p in  them. 30

Q Did you have to buy a  stocking fo r  you r 
leg? A  I  bought an elastic anklet.

Q What was that fo r ?  A  S ort o f  holds 
my instep and arch up, and keeps m y ankle from  
swelling.

Q How much did that cost you ?  A  $2.50 ; I  
bought that at Schum ann’ s.

Q Did you have any trouble with you r le ft  
leg swelling? A  It swells, it still swells.

Q All the time, or  on some particu lar oc- 
casion? A  No, it is all r igh t a fter I  get up 
in the morning a fter being o ff o f  it all night, but 
when evening com es it is swollen so much so even 
when I am out I  have to undo m y shoe and som e-
times take it off.

Q Did you go back to the W estinghouse? A  
I did.

Q About when? A  I  w ent back in O ctober, 
just two or three hours a day, not doing  any-
thing. 30

Q Did you get you r old  position  back again?
A No, I did not.

Q What kind o f  a position  did  you  get? A  
When I went back on fu ll time I  just got a desk 
position; production clerk.

Q What kind o f  a position  did you  have 
before? A  The p ayro ll and that took me all 
over the plant, from  one departm ent to a n oth er ; 
that meant going to the time clock, seeing that 
the cards were punched p rop erly  and those that ¿ q
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did n ot com e in  to see that they were signed 
b y  the various forem en ; that took me. up and 
dow nstairs, and v ery  o ften  I  would kind of 
go  through and see that the g irls were all happy 
and one thing and another and i f  the nurse was 
out then I  used to go  in the hospital and give 

■jLQ first aid.
Q W ere  you  pa id  fo r  you r loss o f time while 

you  w ere aw ay? A  I  was.
Q In  other w ords, W estinghouse paid yon 

you r w ages? A  T hey paid  me m y salary.
Q W hen  you  went back did you get the same 

sa lary  you  had b e fore?  A  I  did.
Q H ave you  had any raise since that time? 

A  No, I  have not.
Q H ow  old were you  at the time o f the ac-

cident ? A  Thirty-tw o.
Q D id  you  dance before  the accident? A 

V ery  much.
Q W ere  you  in  the haibit o f  going out to 

parties be fore  the accident? A  Yes, sir, I was.
Q H ave you  been able to do that since? A 

N ot v ery  well.
Q D id  D r. Sprague render you a bill? A 

H e did.
Q H ow  m uch was it?  A  $208.

30 Q H ave you  you r artificial leg with you? 
A  Y es, sir.

Q Is  it here? A  Y es, sir.

M r. S tick e l: I  w ould like the jury to see 
M iss Lacom be in operation  with the arti-
ficial leg.

The C ou rt: Y ou  mean that you want her 
to put it on?

M r. S tickel: Y es.
(W itness retires and attaches artificial 

40 , \
leg .)
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Q Miss Lacom be, have y ou  attached your 
leg? A  I  have.

Q Step down fro m  .the ju ry  box  and show 
us how you are able to walk. A  (W itness does 
as requested.)

Q Do you have to use crutches when you  
come downstairs like that ? A  E ither a crutch  3 0 
or a cane.

Q Just walk in  fron t o f  the ju ry  so they 
may see the effect o f  the leg. A  (W itness does 
as requested.)

Q Walk back again, please. A  (W itness
does as requested.)

Q Can’t you walk w ithout the crutch? A  
Not very well.

Q W on ’t you put the crutch aside and show
us how you can walk without the crutch? A  20
I cannot walk only a few  steps and when I  do 
limp I have a terrific lim p in  m y side.

Q When you h aven ’t the crutch? A  I
cannot walk very  good  because it catches me 
right in here (ind icating).

Q Above the h ip? A  R ight in here (in -
dicating).

Q (By Juror No. 2.) Is  that pain  the result 
of the strap or is that from  som e other cause?
A Well, it is the result o f  a heavy leg. I  have ** 
never been able, i f  I  was able, to put m y fu ll 
weight on my left side. I f  I  was able to stand 
as I should stand instead o f  standing like this, I  
really put m ore w eight on the side I  have the 
stump than I  can on m y g ood  foo t, but i f  I  can 
stand like this (ind ica ting) but I  cannot, be-
cause I  cannot put m y fu ll w eight on m y left
°°t, if it was alm ost quiet enough you  cou ld  

hear my knee som etim es crack and when it 
cracks like that there is sort o f  a kink in  there 40
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that d oesn ’t let me put m y fu ll weight on my toe 
and then thè fo o t  drops like this (indicating) 
and m y toes go  up in this fash ion  (indicating).

Q (B y  J u ror  No. 1.) Is  the size o f the arti-
ficial leg  correct? A  Y ou  m ean at the socket 
part?

20 Q The whole leg? A  The length?
Q E veryth ing. A  W ell, I  can take it oil 

and you  can feel the w eight o f  it yourself.
Q (B y  M r. Stickel.) W hat the juror wants 

to know  is w hether or not the leg is too heavy 
fo r  you. A  No.

Q (B y  J u ror No. 1.) I  m ean is it the right 
length, the prop er distance from  the end of your 
stum p? A  Y ou  m ean fo r  the limb, and the 
w eight on m e?

Q Y es. A  H ere is the end here (indicating), 
^  and here is the end here (indicating) and then 

it is strapped over m y shoulders and around my 
waist. It  is hooked here (indicating) and here, 
and here (in d ica tin g ).

Q Is it a p erfect leg  from  an artificial stand-
poin t? A  Y es.

Q D oes the leg  fit tightly  around the end of 
the stump ? A  I t  is shaped and the end of the 
stump does not touch the end o f  the socket.

30 Q W hen  you  are standing straight, just 
standing, are both you r feet on the ground! 
A  W hen  I  stand?

Q Suppose you  just com e down from the 
stand and just stand right here. Just stand. A 
(W itness does as requested.)

Q  (B y  Mr. Stickel.) D oes that help answer 
y ou r question, Mr. J u ror?

Ju ror No. 1. Yes.

Q W h ere d id  you  get this artificial leg? A 
^ U nited Lim b and B race Com pany o f  Boston.
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Q Did someone com e from  B oston  to examine 
your leg? A  Y es, sir, a man.

Q Did this gentlem an, from  the condition, 
prescribe this leg? A  Y es, sir, he did.

Q How do you  get back and fo rth  from  busi-
ness? A  In  an autom obile.

Q Who takes you  back and fo rth ?  A  M y 30 
father.

Q Is that different from  before  the accident?
A Yes, before I  w alked; w alked hom e fo r  lunch 
and walked back again, and when I  get to the 
plant they have to take m e up on the fre igh t 
elevator because I  ca n ’t go  upstairs.

Q Do you go  to the theatre? A  Once in  
awhile.

Q Do you have any difficulty at the theatre?
A Yes, sir, I  do. I f  there is much o f  an incline 20 
I cannot go down front. I  have to sit back.

Q Do you find it com fortab le  in  using the 
seats? A  I  cannot go  into a place where they 
have these narrow  seats, because I  cannot sit.

Q Have you had any expense in  and about 
your recovery that I  have not asked you  about?
A Little incidentals. O f course you  cannot get 
an itemized bill every  time. F o r  instance, I  have 
to ride in a cab, i f  I  d o n ’t have an autom obile o r  ^  
someone to take me, and I  have to spend a lot o f  
money to be m ost com fortab le  on m y g ood  foot, 
you see if  you w ear an artificial leg  and bum p 
against something it cuts the silk o f  the stock-
ing and in trying to  get a corset and one thing 
another that will fit me and make me com fortable.
O f  course, all that I  never had to do before .

Q Did you have any other trouble getting 
around other than what you  told  us ? A  I  
don’t get around, I  d o n ’t w alk or do anything 
unless someone takes me in an autom obile.
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Q D o you  have any trouble with your bath! 
A  Y es, sir, 1 do. I  cannot get in  and out of the 
tub unless I  have m y m other to help me. I have 
to get a high chair and then I  have to sit in the 
bath tub and I  have to use about eight towels 
because I  have to put a tow el on the edge of the 

10 tub and on the seat so I  do not slip, and then I 
have to have the bottom  o f  the tub lined with 
bath tow els so when I  do try  to get up on the 
g ood  foo t  I  do not slip and fa ll and my mother 
always has to com e and help me get out of the 
bath tu b ; I  can never get out alone.

Cross examination  by  M r. Carey.

Q Y ou  have a really serious in jury and we 
20 appreciate that so I  am not going to talk about 

it. Y ou  are doing the best you  can to get around, 
a ren ’t you ? A  Y es, sir.

Q Y ou  attend to you r business regularly, you 
go every  day to the W estinghouse? A  Yes, sir.

Q Y ou  have been w orking there steadily since 
about January 25th? A  W ell, a fter I  had that 
fall.

Q A  few  days then? A  I  was out about two 
2Q weeks and I  lost m ore time when I  have a cold 

or grippe, I  lose m ore time than when I  had two 
feet, because I  cannot get around and it settles 
in  this stump and it feels cold  and numb all the 
time. I  had to get an electric heating pad for it 
and I  always w ear w oolen  socks inside the 
stu m p ; I  have to have that m ade special and in 
the cold  w eather I  w ear two and sometimes three. 

Q That is on the stum p? A  On the stump- 
Q A t the time o f  the accident you wore the 

same kind o f a shoe as you  have on your left40
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foot? A  No, I  had a regular shoe w ithout the 
arch propped or rubber heels.

Q The arch p rop  is a little higher, you  get it 
in all the large shoem akers to  put in  to take care 
of your feet when you  w alk on them too m uch or 
press on them too m u ch ! A  Y es, sir.

Q Sometimes we fellow s who p lay  g o lf  have 30 
to use them when we p lay  too much, is that r ig h t!
The kind o f a shoe you  w ore b efore  the accident, 
up to the time o f  the accident what kind o f  a 
shoe was that you  w o re ! A  The day o f  the 
accident!

Q Yes. A  It was a white linen slipper.
Q A  white linen slipper? A  Y es, sir.
Q That is what size? A  I  w ore a five B.
Q What height heel? A  I  never w ore any-

thing but a cuban heel, ju st sort o f  like this heel. oO
Q Is this a cuban heel you  have on  now ? A  

Yes, this has a rubber heel on, but v ery  often  I  
wore a flat heel.

Q A  cuban heel you  generally  w ore? A  Y es, 
sir, this is what they call a cuban heel.

Q This particular day o f  you r accident, o f  
course you did not expect any trouble until the 
accident came ? A  I  expected to go  out that eve-
ning and have a good  time. „0

Q You were leaving the fa ctory  that day with 
your friend M iss H arris  now  M rs. R ungsted?
A Yes, sir.

Q She is the w itness w hose testim ony was 
read here yesterday? A  Y es, sir.

Q She m arried the gentlem an w ho also testi-
fied through the depositions that w ere read here 
yesterday? A  Y es, sir.

Q She m arried a fter the accident? A  Y es, 
sir.

40
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Q She is away now ? A  Y es, sir.

Q Y ou  and she w ere v ery  good  friends? A 
Only business acquaintances.

Q Y ou  went hom e w ith her occasionally in 
the c a r !  A  The night I  was hurt that would 
have been the second time.

Q D id  you  know her fiance? A  I  met him.
Q Y ou  had been to  her house? A  Never.
Q D id  you  hear her testify  in the deposition 

that you  called at her house? A  No.
Q A re  you  sure about that? A  I  didn’t hear 

it. I  never was at her house. She had been to 
mine.

Q H ow  often  had she been to your house? A 
That I  d o n ’t know ; p robably  once or twice, but 

■ , that was com ing to m y house through sickness. 
T hey always sent a nurse to see our sick.

Q Is  she about you r age or near your age! 
A  I  cou ld n ’t tell y o u ; I  never knew her age.

Q This particu lar day, w asn ’t she going home 
with you  in her fiance ’s ca r? A  No, we hadn’t 
planned to do an yth in g ; we never knew what we 
w ere goin g  to do. I t  was one o f  the nights I 
knew I  was go in g  hom e at a quarter to six be-
cause I  had an appointm ent at Clinton avenue; 
som etim es we used to w ork  until nine or nine- 
thirty.

Q This particu lar night when you started out 
from  the plant you  and she were holding hands? 
A  That I  d o n ’t rem em ber; we m ay have been.

Ql Y ou  rem em ber her testim ony about hold-
ing hands? A  I  rem em ber you r reading it.

Q Y ou  read that b efore  y ou rse lf?  A  I re- 
m em ber reading that.

Q That was eight or nine months ago she 
40 gave that testim ony? A  I  d o n ’t remember.
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Q You remember you  and she walked out 
holding hands and started to go  across the street, 
is that right? A  Y es, sir.

Q You did start to go across the street hold -
ing hands, d idn ’t you ? A  Y es, sir.

Q In the distance you  saw the car o f  her 
fiance? A  W e did not see the ca r ; we w ere not ^P. 
looking for it. W hen I  came out I  d id  not know 
then that I  was going  in  the car. She said i f  it 
was there and he h ad n ’t m ade any arrangem ents 
to go anywhere, he probably  w ould take me part 
of the way.

Q When did she say that to you ? A  W alk -
ing out.

Q She said “ I f  he is here I  w ill take y o u ? ”
A Part o f the way.

Q Then you started looking fo r  him, d id n ’t 
you? A  No, we did  not, because at that time 
I was all business; our conversation— we never 
talked socially.

Q She said when you  w ere goin g  out that i f  
he is there you can go  dow n with us in  the car?
A Maybe she had to see what his plans were.

Q Then you started out across the street and 
you saw his car then? A  It  was not d irectly  
opposite. 30

Q Before the accident you  saw his car? A  
Yes, sir, I saw his car b efore  the accident.

Q Was it m oving or standing still? A  That 
I don’t remember.

Q You and she were goin g  out hand in  hand 
and she had told you  that m aybe you  w ere going 
to ride home in his car and you  saw his car 
coming down or standing, you  do not know 
which? A  I  d on ’t rem em ber whether it was 
moving or standing. ¡4 Q
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Q Did you two s ta rt  out to go towards Ms 
car? A  - No, I  sta rted  across the street to go 
on a tro lley  car.

Q B ut your intentions w ere to go in his car 
i f  he had room, p a rt o f the w ay? A  I wasn’t 
positive w hether I  w as to go in his car or not. 

10  Q That w as you r purpose when you were 
going across the street holding hands with her, 
that w as you r intention? A  No.

Q There w as no tro lley  car across the street 
at the time, w as there? A  There were people 
w aiting there.

Q I say that no tro lley  car was across the 
street at the tim e? A  No.

Q There w a sn ’t anything across the street 
except his car coming down? A  His car was 

2 o coming.
Q His car w as coming? A  I don’t remember 

w hether it  was coming, standing still or what it 
was doing. M y whole thoughts were not in rid­
ing in his automobile.

Q You heard  his testim ony where he said his 
car w as coming down and that he was about 
seventy-five feet aw ay coming down when the 
accident happened. H aving that in mind can 

q q  you say  now w hether his car was moving or 
standing still?  A  No, I  cannot.

Q You do not rem em ber that? A  No.
Q You do rem em ber holding her hand? A 

W e m ay have been holding hands; I don’t re­
member that.

Q Remember she said as you stepped out in 
fro n t o f the car she said she was a foot and a 
h a lf in fro n t o f the car and you were right by her 
side holding hands and that you made a step 
out and then she was right there and she followed

4 0
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you back, she jum ped back and got out of the 
way of the truck and something happened? A  
I don’t remember her holding me.

Q You do not rem em ber her holding you at 
all? A  No.

Q You don’t  rem em ber her holding you r  
hands? A  I said  we m ay have been holding j q  
hands.

Q Do you rem em ber that? A  No.
Q You do not rem em ber holding her hand?

A No.
Q Do you remem ber her holding you? A  No.
Q Would you say  she fo llow ed you? A  I 

wouldn’t say she did o r did not.
Q You read h er testim ony about th a t?  A  

That is her testim ony.
Q You read that some months ago? A  That 20 

is her testimony.
Q I know that. W hich side o f her w ere you  

on? A  To the best o f m y recollection I w as to 
her right.

Q You can rem em ber that, can ’t you? A  
Yes, but my m em ory sort o f le ft  me a fte r  I was 
hit; I w asn’t unconscious.

Q You were not unconscious? A  No.
Q Because you said a fte rw ard s you looked 

up and saw the truck. A  I saw the truck.
Q You told them which doctor you wanted to 

go to? A  Yes, sir.
Q So you can remember. You tell us e ve ry ­

thing else that happened. Y ou can rem em ber 
just what you w ere doing before the accident, 
can’t you? A  I rem em ber some of the things.

Q You said in answ er to a question by your  
counsel that you stepped out and looked to the
south and did not see anything. A  No, I  did
not. 4 0
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Q Then, yon said you looked to the north and 
did not see anything? A  I  did not.

Q Then yon stepped out one or two steps? A 
Off the tro lley  tracks.

Q Off the tro lley  tracks and suddenly you 
looked up and saw  this car rushing at you and 

1 0  then it  was too late  to do anything? A  I stepped 
back and that is when it hit me.

Q How m any steps back did you take? A 
That I don ’t remember. A s  I  stepped back this 
w ay (indicating) it  h it m y le ft  foot and in hit­
ting m y le ft  foot it threw  me and th a t’s when it 
passed over me. Now, how m any steps I took I 
do not remember.

Q You w ere w ith  this g irl stepping out in 
fro n t o f the tro lley  car? There was nothing to 
the south on that road  as fa r  as you could see? 
A  Nothing.

Q Not a truck? A  Not when I looked the 
firs t time.

Q You did not stop, did you, you just looked 
out and went on? A  I looked south and I 
looked north  and I looked south as far as I 
could see.

Q  H o w  f a r  c o u ld  y o u  s e e ?  A  T h e r e  was a 

3 0  t r o l l e y  c a r  s t a n d in g  th e r e .

Q You looked around the tro lley  car? A I 
looked this w ay (indicating) and I  looked north 
(indicating) and o f course m y view  was clear 
north.

Q Y ou r view  w as absolutely clear to the 
north, but your view  was not clear to the south? 
A  I looked south and there w as nothing and I 
looked north  and then as I  looked south again 
to walk, we w ere going d irectly  across the street, 
the truck was on top of me and as I stepped this4 0
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way (indicating) that is when I said he hit my 
foot and there was no sign or warning or horn 
given.

Mr. Carey: I  object to that and ask that 
it be stricken out.

Mr. Stickel: I  will consent to that being jq  
stricken out.

Q You started out to the car, and there was 
a clean road outside of the car, nothing to ob-
struct your view? A  Nothing to the north.

Q Nothing to the south except a trolley car?
A The trolley car was not in full view. I could 
see around the trolley.

Q I am going to show you a picture here 
marked D-2 for identification and I ask you if go 
this is a proper picture of that location? A  
Yes, sir.

Q It shows the whole place just as it was?
A No, there is more up on this end (indicating).

Q It shows everything that a picture can in-
terpret correctly? A  Yes, sir.

Q It shows your factory. It shows the en-
trance gate, doesn’t it? A  Yes, sir.

Q And it shows the condition of the street as 
it was? A At the time.

Q It shows the car tracks on the side towards 
the factory ? A  Yes, sir.

Q It shows the asphalt roadway with the 
tracks and the automobile road? A  Yes, sir.

Q And that is the trolley tracks on the other 
S1de of the road (indicating) ? A  Yes, sir.

Q It shows a house quite some distance down 
°n the opposite side of the street? A  Yes, sir.

Q That is the only house that shows there 
°n the opposite side of the street. I  think that ^ 0
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is the only house that is anywhere around there. 
It is quite aways down from the entrance? A 
Yes, sir, it is.

Q Having that picture in mind you say you 
walked across the trolley tracks in front of the 
car, is that right? A  Yes, sir.

10 Q When did you look south to see if anything 
was coming? A  As I was coming here the 
trolley car stopped down in here. (Indicating.) 
Here is the beginning of the concrete drive, and 
the entrance gate and the trolley was stopped 
just beyond that.

Q The trolley was stopped just south of the 
entrance? A  Yes, sir.

Q You were passing in front of the trolley 
car, is that right? A  Yes, sir.

2 0  q  When did you look up and down, just as 
you were passing out in front of the trolley car! 
A  As I came through here (indicating) the trol-
ley was here and you could see. As I came here 
(indicating) I looked south.

Q Answer it this way, because the jury can-
not see that picture yet because it is not in evi-
dence. When you got to the trolley car, before 
you stepped on the trolley track, is that when 

30 you looked both ways ? A  As I got to the trolley 
car did I look both ways?

Q Yes. A  No.
Q When was it you looked both ways to see 

if anything was coming when you were getting 
off the trolley car or when you were stepping 
on the trolley tracks ? A  I was getting off the 
trolley tracks; I was not right off the tracks.

Q You were still on the trolley tracks? A 
I f  the truck had been in the center of the street 

40 where it should have been—
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Q You were still on the trolley tracks? A  
I was stepping off the trolley tracks.

Q You were stepping off the trolley tracks,
is that right? A  Yes, sir.

Q And when you were stepping off the trolley 
tracks you looked south and then you looked 
north? A That’s right. 3 0

Q Now, when you were stepping off the trol-
ley tracks—were you stepping out as far as the 
trolley car extended? A  Trolley car extends 
maybe a foot over the car track on each side, 
doesn’t it? A  Yes, sir.

Q Did you step straight out so you could look 
up and down so you could see what was coming?
A That is what I did this way (indicating), I 
leaned my head over.

Q What in the world was there then to pre- 2 0  

vent you from seeing this truck? A  I didn’t 
see him. It wasn’t at the trolley when I looked 
south and the first time when I looked north and 
then I looked south and the second time after I 
had gotten completely off the trolley tracks is 
when I saw the truck on me.

Q You say when you looked south you did 
not see him because he was not there? A  I 
don’t know whether it was coming in the dis- gQ 
tance; I didn’t see him.

Q Then, you say you looked north? A  I 
wasn’t completely off the trolley tracks;

Q What? A  I wasn’t completely off the 
trolley tracks, out of the way of the trolley.

Q The trolley was obstructing your view?
A No, I wasn’t in the center of the street; I  
hadn’t gotten off the trolley tracks.

Q You say you hadn’t gotten off the trolley 
tracks? A Not the first time. 4 0

New Jersey State Library
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Q I f  you had not gotten off the trolley tracks 
you could not see very well because the trolley 
car would be in your way? A  It wouldn’t if 
you put your head over.

Q Did you put your head over? A Yes, sir, 
I  did.

1 0  Q Tell us, if you did, why you could not see 
this truck? A  It was not at the trolley when I 
put my head out.

Q It was not there? A  I did not see him.
Q Are you sure you looked? A  Certainly, 

I looked.
Q Was your girl friend in your way so you 

could not see him? A  No.
Q Was any part of the trolley car in the way 

0q so you could not see him? A  No.
Q You did not stop walking; you were walk-

ing on hand in hand. Were you walking or 
didn’t you run? A  I was walking.

Q W eren’t you running over to his car, you 
and your girl friend? A  I walked.

Q Did you walk slow or fast? A I never 
walked so fast.

Q You walked fast before the accident, like 
2 Q the other girls? A  I wasn’t in a hurry to go 

some place.
Q W eren’t you in a hurry to go across the 

street to get this car? A  No.
Q You had a date, didn’t you? A No.
Q W eren’t you in a hurry to keep that? A 

No.
Q You stepped out there and just as you 

were on the edge of the tracks you bent your 
head a little forward and looking you did not see 

- q anything either way and kept right on going,
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Marie Lacombe, cross.

didn’t yon? You didn’t stop? A  Until the 
truck hit me.

Q You did not stop walking? A  No.
Q You did not stop walking at all, did you?

A No.
Q So, the whole time, from the time you left 

the trolley tracks, when you looked north and 3 0  

south until you took two steps, it couldn t be 
more than a second, could it? A  No.

Q It couldn’t be that, could it? A  I don’t 
know.

Q You kept right on going and looked this 
way and the thing happened, did it? A  Yes, 
sir.

Q Wherever that truck was it certainly got to 
the place where you got in contact with it very 
quickly after you looked, didn’t it? A  It did. 20

Q Right after the accident you looked up and 
the truck was over you? A  It had passed; it 
was up the street.

Q It was up the street after the accident? A  
Yes, sir.

Q Weren’t you pulled out right from under 
it? A No, sir, I wasn’t pulled out from under 
it.

Q Who pulled you out of the street? A  I  qq  
wasn’t pulled from under the truck; the truck * 
was up.

Q Who lifted you out of the street? A  Who 
picked me up ?

Q Yes. A  Well, there was Miss Harris was 
over me and Mr. Rungsted; I don’t know 
whether he was over me or not, and Mr. Gledhill.

Q Did you hear Mr. Rungsted say that he 
came over and picked you out from between the 
two wheels? A  Well, he didn’t take me out 
from between the two wheels. £9
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Marie Lacombe, cross.

Mr. Stickel: I  do not think he said that. 
I  do - not think he said he came over and 
picked her np.

Q (By the Court.) What did you pay for 
your crutches? A  Seven or eight dollars.

1 0  Q Have you only had the one pair? A Yes, 
sir, I bought them in Schumann’s. I had a 
cheap pair at first, but they were not satisfactory 
and then I got this pair. I had new ends on 
them; I had them down for new ends to be put 
on them* the rubber wears out. I had to have 
them cut down so that they were the proper 
height.

Q Didn’t you hear him testify yesterday this 
way, “ And wasn’t her body between the two 

2 o wheels o f the truck? A  Yes. In other words, 
she was between the two wheels of the truck, 
that is true? A  Between the front right wheel 
and the rear right wheel.”  You heard that tes-
timony yesterday?

Mr. Stickel: You asked her whether he 
took her out.

Q I will reframe the question. Isn’t it a fact 
that is exactly the way you were taken out from 
that car, from between the two wheels? A No, 
it is not.

Q Is it a fact that you slipped, as he stated, 
when you were pulled back by your friend hur-
riedly and that your right foot slipped right 
under and was run over by the right front wheel, 
isn ’t that so? A  No, that is not so.

Q I show you two other pictures, one marked
D -l for identification, and I ask you if that de- 40
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Marie Lacombe, cross.

picts the gate entrance as it was? A  That is 
the picture of it.

Q I show you another picture D^3 for identifi-
cation showing a view of the factory property 
taken from the south the other one taken from 
the north. Is that a good picture o f it? A  Yes, 
sir.

Q How fast were you walking as you walked 
out on the trolley tracks? A  Just the usual 
stride.

Q About as I am walking now? A  About 
that.

Q At the rate of three and a half miles an 
hour? A I don’t know, I never timed myself 
in walking.

Q The average walk is four miles an hour 
and a slow walk is about three miles an hour ? A  
Just the usual walk.

Q It would be about as I am walking now? 
A Yes, sir.

Q You did not stop? A  No.
Q You started across the track with your 

friend walking hand in hand and you looked to 
your left and you walked two steps and you were 
hit with this truck? A  Just as I said before.

Q How far beyond the trolley car would that 
bring you, four and a half or five feet? A  Not 
as much as that.

Q You stepped two and a half feet, every 
time you stepped, didn’t you? A  I couldn’t say.

Q When you take a real stride you walk 
about a yard? A  I never walked like that; I 
take very short steps.

Q We cover two and a half feet on a short 
step, don’t we, that way? A  I  couldn’t say.

30

2 0

3 0

40
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Adelheide Lacombe, direct.

Q Isn ’t that your experience? You took 
about three steps out? A  From the trolley 
tracks?

Q After you took two and a half feet in each 
step you would be out five feet from the trolley 
car, wouldn’t you? A  I don’t know.

10 Q You knew the lay-out of that road pretty 
well, didn’t you? You had been there a long 
while? A  Not so very long, a few months.

Re-direct examination by Mr. Stickel.

Q Did you hear Judge Carey read Mr. Rung- 
sted’s testimony yesterday when this was testi-
fied to, “ And you all pulled her out from between 
the car? Answer: They had pulled her out 

2 0  from between the car when I reached there; they 
had taken her from under the car.”  Did you 
hear that yesterday, or didn’t you? A I don’t 
remember whether, I did or not.

Q You did look from around the end of that 
trolley car? A  I did.

Mr. Carey: I object as leading.
The Court: The question was answered.

ADELHEIDE LACOMBE, sworn in behalf of 
plaintiff.

Direct examination by Mr. Stickel.

Q Where do you live? A  8 6  Bell street,
Belleville. . a

Q Is the last witness your daughter.
40 Yes, sir.
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Adelheide Laconibe, direct.

Q When she returned from St. James’ Hos-
pital to her home were you required to do any-
thing for her? A  Yes, sir, plenty.

Q Tell us some of the things you did to help 
her! A Well, we had to lift her around, we 
had to take care o f her; we had to give her the 
bed pan; we had to do everything to help her yq 
because she couldn’t help herself, in fact we had 
to sit up with her pretty near all night, because 
she was shocked so she would raise off the pillow ; 
she would almost jump off the cot.

Q Where did she sleep? A  First in the liv-
ing room and then in the dining room on the 
day-bed.

Q Why was that? A  Because she could not 
go upstairs.

Q Do you know how long she used crutches? 0 0  

A Yes, sir, she used crutches until the following 
year, until warm weather.

Q Then what did she do, get her artificial leg 
then? A She got her artificial leg then, but still 
she used crutches; she had to use the two 
crutches a long time after she had the artificial 
leg; she said she could not manage it.

Q Did she have any trouble with her hath?
A Yes, very much.

Q What aid did you give her in that respect?
A I always had to help her get in it so she 
wouldn’t slip and after she got finished I would 
have to help her get out.

Q How did she get to and from business? A  
Her father takes her.

Cross examination waived.

40
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William A. Miller, direct.

W ILLIAM  A. M ILLER, sworn in behalf of 
plaintiff;

Direct examination by Mr. Stickel.

Q Where do you live? A  145 Carlton ave-
nue, Jersey City.

 ̂ Q By whom are you now employed? A Haf- 
ner Trucking Company.

Q By whom were you employed on June 30th, 
1924? A  James J. Dawkins.

Q What was his business at that time? A 
General trucking.

Q  W h e r e ?  A  24 W o r t h  street, N ew  York.

Q What is his business today? A I don’t
know, I haven’t seen Mr. Dawkins.

Q Has he still got his business? A  No. 
2 0  Q What was your position with Mr. Daw-

kins? A  Bookkeeper and general manager.^
Q On July 30, 1924, did the Cudahy Packing 

or any of its representatives call you up in con-
nection with your business?

Mr. Carey: I object.
The Court: Sustain the objection.

3 0  Q Did Mr. Rightmeyer call you up on Jnly 
30th, 1924? A  Yes, sir, he did.

Q Did you know who Mr. Rightmeyer was 
A  I know he was an employee of the Cudahy
Packing Company. f

Q Where was Cudahy Packing Company s 
plant? A  I  don’t remember exactly; I heard, 
but I know it was about Fourteenth street.

Q In New York City? A  New York City«
Q What was their business? A  I believe

40 they were packers.
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William A. Miller, direct.

q  O f m ea ts?  A  M e a t  p a c k e rs , so m e th in g  

like that.
Q Do you  kn ow  w h a t d e p a rtm e n t M r . R ig h t -  

meyer was in ? A  N o .

Q W h a t d id  M r . R ig h tm e y e r  s a y  to  y o u ?

M r. C a r e y : I  o b je c t a s  n o t b in d in g  o n  u s , 1 0  

unless he can  sh ow  it  b in d s  u s.

The C o u r t : D o n ’t y o u  th in k  h e  h a s  to  

show he h a d  a u th o rity  to  sp e a k  fo r  th em , i f  

he bound th em ?

M r. S t ic k e l: A l l  I  c an  sh o w  is  th a t th is  

gentlem an w en t u p  to  th e C u d a h y  P a c k in g  

Com pany at th e re q u e st o f  th is  te lep h o n e  

call and the tru ck  w a s  u sed .

M r. C a r e y : T h e re  is  n o  q u e stio n  in  th e  

world th at th ey  sen t a  tru c k  u p  a n d  d e - ^  

livered g o o d s fo r  u s . T h e re  is  no  d ou b t  

about that a t  all.

The C o u r t : Y o u  w ill a d m it th a t D a w k in s , 

as the resu lt o f  a  c o n v e r sa tio n  o v er  th e  te le -

phone, sent a tru ck  u p  to  th e C u d a h y  P a c k -

ing C om p an y?

M r. C a r e y : Y e s ,  I  c an  a d m it th a t.

M r. S t ic k e l: I  w a n t a litt le  m o re  o f  th e  ^  

conversation.

The C o u r t : I  can n o t a d m it th a t c o n v e r sa -
tion.

M r. S t ic k e l: I  even  th in k  I  con n ected  it  up  
by show ing the g o in g  o f  th e d r iv e r  o f  D a w -
kins to the C u d a h y  p la n t an d  r e p o r tin g  th ere  
to M r. R ig h tm e y e r .

M r. C a r e y : I  w ith d r a w  th e  o b je c tio n  to  

the question .

(Question read.) 40
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A  I f  we could send him up a truck.
Q Did you send up a truck? A  I did.
Q Did Mr. Rightmeyer say why they wanted 

the truck? A  I don’t remember exactly what 
he said, why he wanted the truck, outside of one 
of their own trucks was laid up.

Q Who did you send up? A  Mr. McEwan.
Q With one of Dawkins’ trucks? A With 

one of Dawkins ’ trucks.
Q Did you see McEwan after that? A Not 

that day.

Cross examination by Mr. Carey.

Q You were employed by James J. Dawkins, 
is that right? A  Yes, sir.

2ft Q He was in the general trucking business? 
A  Yes, sir.

Q He used that truck for anybody and every-
body wherever he got orders? A  Yes, sir.

Q I f  I  called him up on the telephone and 
you thought I  was reliable you would accomodate 
me? A  Yes, sir.

Q I f I wanted to move a lot of boxes from 
one of his branches to another of his branches, 

3ft if he had a branch office, you would have done 
it? A  Yes, sir.

Q You had a general trucking business? A 
Yes, sir.

Q Trucks and chauffeurs? A  Yes, sir.
Q McEwan was employed by you, as a chauf-

feur, wasn’t he? A  Yes, sir.
Q How long did McEwan work for you? A 

A  number of years.
Q He was one of the regular drivers of Daw- 

40 kins? A  Yes, sir.



105

William A. Miller, cross. • - 5

Q How long did you work for Dawkins in the 
trucking business? A  About six years.

Q Dawkins was a recognized institution over 
there in the trucking business, well known to 
every one? A  Yes, sir. u

Q He had this business, at 24 Worth street, 
didn’t he? A  Yes, sir. j q

Q When you sent out your trucks with your 
drivers you always charged the concern you did 
th a t for, didn’t you? A  Yes,,.sir. .

Q For instance, if  I  wanted to take a piano 
to Plainfield, New Jersey, you would take it 
and I would pay you, all I had to do is pay you?
A  Yes, sir.

Q You would send and get the piano and if  
I told you where to take it you would take it, is 
that right? A  Not exactly.

Q If I paid you you would? A  I f  we make 
a price on it.

Q Surely if you made a price on it? A  Yes, 
sir. ■ :

Q You always make a price on it, don’t you?
A Surely.

Q You hired, your concern, this truck and 
driver for two days, didn’t you? A  No, sir, one 
day.

Q Are you sure o f that? A  Yes, sir.
Q Look at that bill and see if you recognize 

the b ill?  A I recognize that.
Q You prepared it as one o f your bills, didn’t 

you? A Yes, sir.
Q Truck hire? A  Yes, sir.
Q You made out the bill for  $30, didn’t you?

-V Yes, sir.
Q Rightmeyer complained to you about that 

^cd said that $25 was the regular truck hire.
ig h t, didn’t he? A  Not the next day. ^



106

William A. Miller, cross.

Q A  couple of days after? A  A  month after.
Q You reduced the bill to $25 because you 

said he was right, didn’t you? A  Yes, sir.
Q The bill was made out for two days for 

$60, wasn’t it? A  Yes, sir.
Q It was paid at $50, wasn’t it? A  Yes, sir. 

1 0  Q For two days’ trucking? A  Yes, sir.
Q That was the regular rate you charged 

everyone for truck hire? A  Yes, sir, the regu-
lar rate.

Q They paid it and that ended your relation-
ship in the matter, didn’t it? A  Yes, sir.

Q Then they had nothing else to do with you, 
did they? A  No.

Q It was your truck you sent up, wasn’t it, 
Dawkins? A  Yes, sir.

2 0  Q It was Dawkins truck that came back? A 
Yes, sir.

Q It was your driver McEwan that came 
back? A  Yes, sir.

Q And it was your driver McEwan who went 
with the truck? A  Yes, sir.

Q It was your gas which was in the truck? 
A  Yes, sir.

Q The only charge you made to us is that 
„ q represented on that bill? A  That’s all.

Q That’s what we paid? A  Outside of the 
question it was one day and that is charged for 
two days. You asked me if  the truck was only 
hired for two days, but it was only hired for one 
day at a time.

Q The bill is for two days. A  He called me 
again.

Q And hired it the second day? A  He called 
me up the first day and hired it for one day and 

^ 0  that evening he called up and said, “ We nee 
the truck tomorrow again.”
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Q And so, that was two days? A  Yes, sir.

Mr. Carey: I  ask that this bill from Daw-
kins be marked for identification.

(Same is marked D-4 for identification.)

--------------  1 0

PAULINE SCH AEFFER, sworn in behalf o f 
plaintiff.

Direct examination by Mr. Stickel.

Q Yon are a nnrse? A  I am.
Q Did yon attend Miss Marie Lacombe? A  

Yes, sir, I did.
Q Where did yon attend her? A  At St. 

James’ Hospital. 2 0

Q What was the nature of her injury?

Mr. Carey: W e are not raising any ques-
tion of the injuries at all.

A Badly mangled leg.
Q How long were you with her? A  Three 

weeks.

Cross examination waived. 30

COREY E. MILLER, sworn in behalf o f plain-
tiff.

Direct examination by Mr. Stickel.

Q Where are you employed? A  Westing- 
house Lamp Company at Belleville. 40
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Gorey .E. Miller, direct.

Q Is that the plant in which Miss Lacombe 
is Employed? A  It is.

Q She was employed there on the date of her 
accident, July 30, 1924? A  I understand she 
was.

' Q Do you know whàt her position was at that 
j q  time? A  Pay clerk. ,

Q Do you know what her position is now? 
A  Production clerk.

- Q What kind o f  a position is pay clerk?
. ’ A  ’ Considered a fairly responsible position in 

as much’ as it handles the payroll of the factory 
and ‘is o f  a confidential nature and if you classify 
the clerks it probably would be one of the first 

, > o f the clerks.
Q How does it compare with the position she 

■ has n6 w? A  As I just said, paŷ  roll clerk 
would be classified as the first o f the clerks, so 
production clerk would be o f  a lower position. 

■I Q Has Miss Lacombe had an increase in 
salary since the accident ? Â  She has not.

Q Has the person who took her place as pay- 
roll clerk had an increase ? A  She has.

Q How much Was that increase?

Mr. Carey : 1 1 object' as incompetent,
30 irrelevant and immaterial.

- ((Argument.)

Q  I f  Miss Lacombe had retained the payroll 
clerk rs position Would she have been entitled to 

. an increase in salary since the accident?

- * f Mr. Carey : I objèct. I do not think this 
witness is qUalifîëd to say.

Q What position do you now hold in that 
^  plant?, .A Position of office ‘manager.
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Corey E. Miller, direct.

Q As such do you have control of the clerks, 
including the payroll clerks f A  I have.

Q Have you any authority as to increases 
in salary? A I have everything to say.

Q If Miss Lacombe had remained there since 
the accident would she have been entitled to 
an increase under normal conditions? A  Had 3 q 
she continued her efficiency she would have, yes, 
sir.

Q How much would that have amounted to?
A I would say twenty-five per cent.

Q A twenty-five per cent, increase? A  I do 
not mean by that twenty-five per cent, up to the 
present time. She would be entitled to a twenty- 
five per cent, increase to reach the maximum of 
her position.

Q How much is the amount o f the maximum OA
of her position? A  We would have it around 
$140.

Q What is she getting in her present po-
sition? A $95.

Q Can you tell us anything as to her efficiency 
in her present position? A  I would have to 
cover that question by comparison. She is 
efficient as far as she is able to be efficient at 
the present time.

Q Is there any handicap to her doing the 30 
work of that job? A  A  decided handicap.

Q What is it? A  Because of her injury and 
loss of linuh she is not as active as a clerk in 
that position should be to carry out her duties 
throughout the job.

Q You have retained her in that position ever 
since? A We have.

Q Will that interfere, have any effect on her 
retention in that position? A  That is a rather 
embarrassing question. 4
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Robert McEwan, direct.

Q I will have to ask you to answer it. A 
At the present time we are getting applicants 
for her position.

Q The reason for that is—

Mr. Carey: Let him state the facts.
1 0

A  The company realized at the time she came 
back from the hospital she would be handicapped 
in her duties and because of sympathy, especially 
o f  the general superintendent located at Bloom-
field, she was retained and given that position 
and she has carried it out very efficiently as 
far as she is able to do so but as I said before 
a clerk in her position should be one who is very 
active to get down in the shop and bring back 
production reports and get results, and at the 
present time she cannot do that, she has to be 
helped on the elevator service up and downstairs 
and when she requires information down in the 
factory it must be telephoned down and she 
must call across to another clerk to do that for 
her, and in that way she is inefficient from our 
point o f view.

Cross examination waived.
30-

ROBERT McEWAN, sworn in behalf of plain-
tiff.

Direct examination by Mr. Stickel.

Q Where do you live? A  I live at 1430 
Nostrand avenue.

Q What city? A  Brooklyn.
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Robert McEwan, direct.

Q On July 30th, 1924, by whom were you 
employed? A  James J. Dawkins.

Q Where was the business of James J. 
Dawkins at that time? A  Located at 24 Worth 
street.

Q What was it? A  General trucking.
Q What was your job? A  Chauffeur.
Q On July 30th, 1924 did you operate one of 

Mr. Dawkins trucks? A  I  did.
Q Where did you go with the truck? A  I  

was ordered to go to the Cudahy Packing Com-
pany.

Q Who ordered you to go there? A  Mr. 
Miller.

Q Who is Mr. Miller? A  The bookkeeper.
Q Did he say anything to you? A  He 

just simply told me to go up there and get my 
orders. 2 0

A  To go up there and getQ To do what? 
my orders.

Q Did he say anything about the truck? A
hy I certainly couldn’t go up there without 

the truck.
Q Did he. say anything about the hire of 

the truck? A  We never knew anything about 
hat. We were told to go wherever they had 

work for the concern.
Q Have you ever been hired by the Cudahy 

Packing Company before? A  No, sir.
Q Where did you go at the Cudahy Packing 

plant to what department? A  I went down on
lr y-fourth street below Tenth avenue, that 

1 know.
Q Who did yon see there? A  I  seen several 

gentlemen.
Q Who is the first man you saw? A  There 

was two gentlemen came out but just who they

30

40
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Robert McEwan, direct.

were, at the present time; I can’t recollect, but 
I believe.a party by the name of Mr. McCaffrey.

Q Did yon see a man by the name of Right- 
meyer? A  Not until I  had seen this other 
gentleman.

Q But you did see Mr. Rightmeyer? A Yes, 
1 0  sir.

Q Did he say anything to you? A He said, 
“ You are from Dawkins” ? that’s all, and he 
told me I was to do as they would tell me.

Q Do as who told you? A  I was hired out 
to them.

Q Did he tell you where to go or did he 
turn you over to anybody? A  He said this 
Mr. Gibney, their regular chauffeur, his truck 
'being laid up, that he would go with me and 

2 0  show me where to go.
Q Did you see Gibney? A  Certainly.
Q Did Mr. Rightmeyer say anything to Gib-

ney in your presence? A  No, sir.
Q Where did you find Gibney? A He was 

loading a truck at that time when I first went 
there.

Q Did you get any orders from him? A 
From Gibney?

3 0  Q Yes. A  Not until the truck was loaded. 
That’s a large place you know, you can’t be 
standing around with so many men giving orders 
there and the first time I was there I didn 
know who they were or what they were.

Q What truck was being loaded, your truck.
A  No, sir.

Q Who gave you any orders as to your truck, 
Gibney? A  Gibney told me after that truck 
was loaded then he would load up mine.

Q Then did he load yours? A Yes, sir.
40
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Robert McEwan, direct.

Q Did lie tell you where to take the truck?
A I backed it into the platform.

Q Who loaded the truck? A  Mr. Gibney.
Q Did you help? A  I stood on the side and 

gave a little hand occasionally, but I was more 
in the way; they had a system there.

Q Did you have any conversation with Mr. j q 
Gibney while the truck was being loaded? A  
Well, I don’t think I did.

Q Did you have any conversation with him 
as to the hour that his truck generally got away?
A Well, yes, he said the truck was late that 
day getting away, that is, the truck was late.

Q That is the truck you were driving? A  
Yes, the truck was taking his place.

Q Your truck was taking his place?

Mr. Carey: I object to counsel testifying 
for the witness.

A He said my truck was taking the place of his 
truck.

Q Did he tell you how many men there were 
generally on his truck? A  Well, now, he said 
at times there were two, i f  I remember right.

Q After you finished loading the truck where 
did you go? A  I didn’t load the truck.

Q After whoever loaded the truck loaded it, 
where did it go? A  It went to Jersey City.

Q Did you get any orders as to where to go 
as soon as you left the plant?

Mr. Carey: I object to that. Tell us 
who said it and what was said.

The Court: Sustain the objection.

Q Did Gibney give you any orders as you 
left the plant? 40
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Mr. Carey: I object to the suggestion.
The Court: Sustain the objection.

Q Did Gibney say anything to you when you 
left the plant? A  He told me to go to Twenty- 
third street ferry.

1 0  Q Did you' go there ? A  Certainly.
Q Who paid the ferriage tolls? A Mr. 

Gibney.
Q When you got on the other side where did 

you go, on the Jersey side? A  That I don’t 
know just where we went but I went as Mr. 
Gibney directed me.

Q Do you know where the first place was 
you went? A Just at present I can’t remember.

Q W ere you familiar with the streets and 
places in Jersey? A  Not all of them.

Q When you got to the places of delivery did 
you do anything? A  No, very little did I do at 
any time; all I done was drive the truck.

Q Who took care of the loading or unloading? 
A  Mr. Gibney.

Q You did not participate in that at all? 
A  No.

Q At no time? A  No, sir.
Q Where was the last stop in Essex County

30 you made? A  You will have to be more explicit, 
because I don’t know one county from the other 
over here.

Q When you came over here did you go to
Elizabeth? A  Yes, sir.

Q Where did you go from Elizabeth? A 
Came back through Newark and up Washington 

avenue.
Q How did you come to take Washington 

avenue? A  Under the direction from Mr.
4 0  Gibney.
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Q Where were you bound for at that time?
A We didn’t get there, but I don’t know 
whether it was Passaic, Lodi or G-arfield, some 
of those three towns, I  know that.

Q How were you dressed that day? A  In 
my own clothes.

Q What color were your clothes? A  That j q  
I couldn’t tell you now, because they are gone.

Q Were they black or blue? A  I couldn’ t 
tell you whether they were or not. I f  I told you 
now I would be telling a lie myself.

Q Did you have a white coat on? A  No, sir.
Q When you got back at the end of the day 

was there anything said to you by any o f 
Cudahy’s men? A  There was an arrangement 
that I was supposed to come back the next morn-
ing, not at the end o f the day, that was the 
middle of the night.

Q ,Did you go back the next day? A  Cer-
tainly I went back the next day.

Cross examination by Mr. Carey.

Q How long did you work for your boss 
Dawkins? A Over two years.

Q Your business was to drive one of his 
trucks for them? A  Yes, sir. 3 0

Q Did you use the same truck right along 
or different trucks? A  No, we used the same 
truck all the time.

(At one o ’clock P. M., the Court takes a 
recess of one hour.)

40
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A f t e r  R ecess .

ROBERT M cEW AN, resumes the stand in behalf
of the plaintiff.

Cross examination (continued) by Mr. Carey.

1 0  Q You have been driving that particular 
truck altogether how long? A  For two years.

Q Your business as you described it you 
worked for Mr. Dawkins? A  Yes, sir.

Q During that two years did you work for 
him continuously? A  Yes, sir.

Q Did he pay you regularly? A  Positively.
Q No one else paid you? A  Mr. Miller, of 

course, his representative, that is the man who 
2 0  paid.

Q Your pay came from Dawkins? A Yes, 
sir. ■ M

Q He was your employer? A  Yes, sir.
Q Your boss? A  That’s right.
Q For instance you would go to the office in 

the morning and you would not know what you 
were going to do during the day until you got 
there? A  No, only we got orders the night 
before.

Q Suppose I telephone down that I wanted 
a truck to do trucking for me, left an order 
there for trucking to be done in Orange, East 
Orange and Montclair. You would get orders, 
how would you get them? A  Through Mr. 
Miller.

Q What would he tell you to do? A Go to 
;so and so and such and such a place and report 
to the concern or the man that was going to 
take the truck.40
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Q You would go there and get a load of 
goods and take that where you were directed?
A Yes, sir.

Q Who was operating the car? A  I  was.
Q Who gassed the car? A  We always done 

that at night.
Q Where did you do that? A  In the garage. 3°
Q Whose garage? A  Dawkins’ garage.
Q On this particular occasion did you gas 

your car? A  That night.
Q In Dawkins’ garage? A  Yes, sir.
Q The next morning you went and reported?

A At the office.
Q And got directions to go to the Cudahy 

Packing Company on what street? A  Thirty- 
fourth street.

Q You went over there and went to where, the $>0 

shipping department ? A  I  pulled down in front 
of the shipping department.

Q That is what you usually do when your 
trucks go out to any place? A  Yes, sir.

Q You were told to see Mr. Rightmeyer 
there? A Mr. McCaffrey; I  am not sure; one 
of those two gentlemen.

^ Whoever you saw told you what? A  To 
wait awhile.

Q Then Mr. Gibney told you he was loading — 
another truck at that time? A  Yes, sir.

Q Then he put a load on your truck? A  
Yes, sir.

Q Then you and he went off together? A  
That’s right.

Q He started off to where? A  Jersey.
Q Who ran the car? A  I  did.
Q Anybody else? A  No, sir.
Q Did anybody help you? A  To run the 

car? 40
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Q Yes. A  No, it is only a one-man car.
Q That is your job, isn ’t it? A  That was my 

job.
Q Did Gibney have anything to do with run-

ning the car? A  No, sir.
Q Did you operate it continuously? A Pos- 

1 0  itively.
Q While you were operating this car you 

went to the places directed, didn’t you? A 
Surely.

Q The deliveries were made there? A 
Positively.

Q The goods, you say, were removed by Gib-
ney? A  The goods were removed by him only 
I might have got up on the car and shoved the 
goods to the rear; I  wasn’t responsible for the 
goods, he was responsible for them, inasmuch as 
I put them to the edge of the truck.

Mr. Stickel: I object to that and move 
that it be stricken out.

The Court: Strike that out.

Q So, the limitation of your work there then 
was the truck? A  That was all.

Q And the operation of the car? A Yes, 
sir.

30 Q When you got through with the trucking 
that day, what did you do? A  Went to the 
garage. After I  left Cudahy’s place I went to 
the garage.

Q What garage? A  Dawkins’ garage.
Q Then what did you do the next day? A 

Went back to Cudahy’s.
Q On another day’s work? A  Yes, sir; re-

ported there.
Q Then you made another delivery the next 

4 0  day? A  I  think I  had one straight delivery.
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Q Was anyone with you? A  No, sir.
Q You had one straight delivery? A  Yes, 

sir.
Q Where did you go then? A  Back to our 

office.
Q What does that mean? A  I  went to Daw-

kins’ office.
Q Did Cudahy Packing Company pay you for 

those two days’ work? A  No, they didn’t pay 
me personally ; I  got my salary from  Dawkins.

Q You were on a salary, were you? A  I  
was paid by the week.

Q Did you ever work for Cudahy Packing 
Company? A  No, sir.

Q During the entire time that you were oper-
ating that car did you work for anybody except 
Dawkins the truckman?

Mr. Stickel : It seems to me that is a con-
clusion of law rather than a conclusion of 
fact.

The Court: Sustain the objection, if  you 
object.

Mr. Stickel: I  do.
Defendant’s counsel prays an exception 

to this ruling o f the Court.
Exception noted as ground of appeal.

Q Wasn’t your employment continuous, with 
Dawkins for the entire time you operated that 
car?

Mr. Stickel: I  object to the question as a 
question of law to be deduced from the facts, 
one way or the other.

(Argument.)

1 °
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The Court: Sustain the objection.
Defendant’s counsel prays an exception to 

this ruling of the Court.
Exception noted as ground of appeal.

Q I f  you were employed in any way toy the 
1 0  Cudahy Packing Company you did not know it, 

did you ! A  No, I did not.
Q The next day you went right on with your 

work with Dawkins! A  Positively.
Q Who did you truck for the next day? A 

After that?
Q Yes. A  That I couldn’t say.
Q Other people? A  We don’t know who 

really, who we worked for because we worked 
from one concern to another and we get an order 

2 Q from a Certain house to do some trucking and we 
are told to go there and do this and that.

Q Did you ever do anything for R. H. Macy? 
A  None.

Q Any products house? A  No, sir.
Q Any other meat house? A  No, sir.
Q Any lumber firms? A  No, sir.
Q Who can you remember? A  We used to 

get orders from the bookkeeper and go there 
hnd take the stuff we used to have to take and 

80 brought it from the A. & P. from New York to 
Newark and sometimes up to Paterson; we got 
those orders from the bookkeeper.

Q In other words, you were trucking for 
anyone who brought the business? A  That’s 
the idea.

Q Was there a sign over Dawkins’ office? 
A  Was there a sign over Dawkins’ office?

Q Yes. A  Yes, sir.
Q Trucking? A  James J. Dawkins, bonded 

a q truckman.
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Re-direct examination by Mr. Stickel.

Q Do you know what you were to do the day 
you went to Cudahy’s? A  No, not specifically, 
we did not; I  did not.

Q When you carried butter for the A. & P. 
you knew what you were to do then? A  Why, jn  
surely, we loaded the butter and took it out and 
unloaded it.

Q On those occasions you were given orders 
to go to the A. & P. and cart their butter? A  
No, we were given orders by the bookkeeper.

Q To do what? A  To go to a certain house 
and pick up so many tubs of butter and take it 
over to Newark or Paterson.

Q That was not your instructions on this 
day? A No, sir. 2 0

Q You say you might have pushed the goods 
from the front to the rear o f the truck to help 
Mr. Gibney? A  Yes, to save him jumping up 
and down off the truck.

Q Do you remember me questioning you some 
years ago in May, 1925, asking you a number of 
questions? A  May, 1925?

Q Or about that time. Asking you a series 
°f questions about your employment? A  I  
didn’t get that question. ^

Q I say you remember me asking you a series 
°f questions about your employment about a 
year ago or more? A  Yes, sir.

Q Do you recall the question, “ And who did 
unloading there?”

Mr. Carey: I  object to the question as 
incompetent, irrelevant and immaterial as 
far as we are concerned.

The Court: I  will admit it. 40
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Defendant’s; counsel prays an exception to 
this ruling o f the Court.

Exception noted as ground of appeal.

Q “ Who did the unloading there?”  A Mr. 
Gibney did the unloading.

1 0  Q And your answer, “ Both of us. The 
chauffeur told me on this particular route he 
always had a helper with him and that ac-
counted for my loading and unloading at the 
different stops.”  Do you remember that?

Mr. Carey: I  object as entirely improper.
(Argument.)

The Court: The witness has testified and 
you evidently want to refresh his recollec-

¿ 0  tion. I  do not think you want to impeach 
him. I  will admit the question, but you will 
have to relate the conditions. Do you want 
to contradict him or refresh his recollection?

Mr. Stickel: I  hope to refresh his recol-
lection and if I  cannot refresh his recollection 
I may have to do the other. I  have here 
the stenographer’s record which was taken 
in my presence.

3° Mr. Carey: I  object to that.
(Argument.)

Q (Question read as follows:) “ Who did 
the unloading there?”  And your answer: ‘ ‘ Both 
of us. The chauffeur told me on this particular 
route he always had a helper with him and that 
accounted for my loading and unloading at the 
different stops.”

40 The Court : You may answer that.



123

Robert McEwan, re-direct.

Defendant’s counsel prays an exception 
to this ruling of the Court.

Exception noted as ground of appeal.

A That was in this statement you are taking 
these answers from in the statement which 
was made in the lawyer’s office? j 0

Q Yes. A  I told him that I helped him in 
taking them off.

Q, And who did the unloading there? “ An-
swer: Both of us, the chauffeur told me on this 
particular route he always had a helper with 
him and that accounted for my loading and un-
loading at the different stops.”  A  Well, he 
didn’t ask me to unload with him, but I done it 
for to help us to get through.

Q Do you remember making this statement? 2 0  

A Do I remember making that statement, yes, 
sir.

Q Do you remember this question, “ And 
during all that time you were being directed 
by this chauffeur where to go and were assisting 
him in unloading?”

Mr. Carey: I  object. Counsel cannot 
ask questions this way.

(Argument.)
The Court: He would not be allowed to 

do it on direct examination.
Mr. Carey: Certainly if he cannot do 

it on direct examination he cannot do it on 
cross examination.

The Court: /Sustain the objection.
Plaintiff’s counsel prays an exception to 

this ruling of the Court.
Exception noted as ground of appeal. 40
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Re-cross examination ¡by M r . C a re y .

Q Since you worked for Dawkins whom have 
you worked for? A  You mean every concern 
since I  left him?

Q Yes. A  I drove a taxicab after I left 
him in New York City.

Q Whom are you working for now? A A 
private party by the name of Lane.

Q W h e r e ?  A  I n  B ro o k ly n .
Q Private chauffeur? A  Yes sir.
Q Yon have never worked for the Cudahy 

Packing Company, have you? A  No, sir.

Mr. Stickel: I  have here some testimony 
which was taken o f a witness who was con-
fined to her bed and Judge Carey’s repre-
sentative was present and I would like now 
to read it.

Mr. Carey: No objection.
(Mr. Stickel reads the testimony of Mrs. 

Anna Seria, as follows:)
“ Q Mrs. Seria, where do you live? A 

9 King street, Belleville. Q And your name 
before your marriage was what? A Anna 
Pusaro. Q And before you were married 
where did you work? A  At the Westing- 
house in Belleville. Q Where is that lo-
cated? On what street? A  Washington 
avenue. Q Did you know the plaintiff Miss 
Lacombe? A  Yes, I  knew Miss Lacombe.
Q Did she work there? A  Yes. Q Do 
you recall seeing part o f an accident to her 
about July 30, 1924? A  Yes, sir. Q Where 
were you when you witnessed the accident?
A  Across the street from the Westinghouse.
Q The Westinghouse is on what side of
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Washington avenue ? The east or west side ? 
Is it on the lower side or the upper side of 
the street? Is it on the side toward the 
river? A  On the side toward the river. Q 
And had you been working in the factory 
that day? A  Yes, sir. Q Had you left the 
factory that day? A  Yes. Q By the front 
gate? A Yes, sir. Q Had you crossed the 
street? A  Yes; when I saw the accident. 
Q With respect to the gate of the Westing- 
house, where were you standing? A  I was 
standing across the street from the West-
inghouse, looking toward the Westinghouse. 
Q Do you know where Carmer avenue, Belle-
ville, is? A  Yes. Q Where, with respect 
to Carmer avenue, Belleville, were you stand-
ing? A  I was standing right in front of 
the house there across from the Westing- 
house. Not right at the corner, not quite a 
half block down from it. Q, Carmer avenue 
is where, with reference to the gate ? A  The 
gate is down further from the avenue, from 
Carmer avenue. Q Carmer avenue and the 
gate are catercornered across Washington 
avenue, are they? In other words, if you 
walked from the gate of the Westinghouse— 
A It would not face Carmer avenue. Q 
How far away would it be? A  Well, not 
quite half a block. Q You were standing, 
then, in front of the wooden house across 
from the plant? A  Yes. Q There is a 
tree there, isn’t there? A  Yes. Q And 
you were standing how close to the tree? A  
Not very far away from the tree. Q Is 
there a trolley stop there? A  Yes, sir. Q 
How near the trolley stop were you? A  I
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was across the street to the trolley car at 
the time of the accident. I  seen the trolley 
car had already stopped. Q Isn ’t there a 
trolley stop or a white pole on the west side 
of Washington avenue, too? A  I don’t 
think there was a pole painted white there 

jO as it is now on this side o f the street. Q 
Where did you see Miss Lacombe first? A 
Before crossing the street, I saw Miss La-
combe and Miss Harris coming out from the 
Westinghouse. Q At that time were there 
any trolley cars around? A  No. There was 
one coming down but I  crossed the street 
before the trolley car stopped. Q When 
you saw Miss Lacombe, was there anyone 
with her? A  Yes; Miss Harris. Q Did 

2 0  you see the trolley car stop? A  Yes. Q 
Where did it stop? A  It stopped right in 
front of the Westinghouse. Q Right in 
front of the Westinghouse? A  Yes. Q 
Near the gate? A  Yes. Q Which way was 
that trolley car going, toward Nutley or 
Newark? A  Toward Nutley. Q That was 
close up to the curb? A  Yes. Q In other 
words, the trolley tracks at that time were 
on each side of the street? A  They were. 
Q They were not in the middle as they are 
now? A  No. Q When the car stopped, 
what did you see Miss Harris or Miss La-
combe do? A  Well, I didn’t look at them 
at the time. I was waiting across the street 
for a girl friend of mine to get off that 
trolley car. As I  was looking at the trolley 
car I saw the big truck coming down the 
road. Q You saw a big truck coming down 
the road? A  Yes, sir. Q Which way was

40
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the truck going? A  Towards Nutley. Q 
The same direction as the trolley was? A  
Yes. Q How close to the side of the trolley 
car was it? A  I couldn’t tell you. Q What 
else did you see? A  There were two 
fellows on this truck. The fellow with the 
white coat was driving the truck. As they i 0  

were passing down they were flirting with 
the girls where I  was standing.

Mr. Rea: I  ask that that be stricken 
out as calling for a conclusion, the 
statement that they were flirting?

The Court: I  will not strike it out.
Defendant’s counsel prays an ex-

ception to this ruling of the court.
Exception noted as ground of appeal. 2 0

Q What did you see that fellow, the man 
with the white coat do? A  They were both 
smiling and flirting with the girls, on the 
side where I was standing. Q They were 
calling to them from the truck? A  No, only 
they were flirting with them, trying to get 
their attention. Q What were they doing 
in trying to get their attention? A  Smiling, 
and they were looking towards the girls. Q 
Turning their heads? A  They had their 
heads turned. Q Which way did they have 
their heads turned? Toward the side of the 
street you were on? A  Yes. Q They were 
not looking straight ahead o f them? A  
They weren’t at the time I seen them. Q 
Neither one? A  No. Q Were they doing 
anything else hut smiling and turning their 
heads? A  Not that I know of. Q Were

40



128

Testimony of Mrs. Anna Seria, cross.

they waving? A  No, not that I saw. Q 
They were smiling and trying to attract the 
attention of the girls? A  Yes. Q How 
many girls were there? A  I really could 
not tell you. Q Where was the truck with 
respect to the trolley car when they were 

1 0  doing that? A  The truck passed the trolley 
car? Not very much, though. Q Passed 
what part of the trolley car ? A  The whole 
trolley car where the trolley car was stand-
ing, the truck had already passed the trolley 
car. Not very much, though. Q Did you 
see Miss Laeombe hit? A  I saw Miss La- 
combe. I heard a yell. The next thing I 
turned around and looked to see where that 
yell came from. I saw the rear end wheel 

2 0  going over Miss Laeombe’s leg. Q How 
long before that had you seen these men 
smiling and turning their heads? A Not 
two or three minutes, I think. Q Was there 
more than one trolley car that stopped there? 
A  Just the one that I seen. Q How far in 
front of that one trolley car was it that you 
saw Miss Laeombe hit? A  Not very far. Q 
About how far? A  Just about past the gate 
house. Q Just about past the gate house? 
A  Yes. Q How far from the place where 
you saw her hit, how far back was it that 
you saw these men flirting? A  Before they 
passed me they were flirting with the girls. 
Q Where were you with respect to the trol-
ley car? Were you opposite the trolley car 
standing toward it? A  I was not standing 
across from the trolley car. I was stand-
ing right near the tree. Q In front of the 
trolley car? A  N o; across from the West-40
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inghouse plant. Q I f  I  understand you 
right, these men were smiling and turning 
their heads that way just before they hit 
Miss Lacombe? A  Yes. Q Did you see 
Miss Lacombe and Miss Harris pass in front 
of the trolley car? A  No. Not that I seen.
Q What did you do when you saw this? A  j q  
I heard Miss Harris. I heard a yell, so I 
looked to see where that yell was coming 
from, and I saw that Miss Harris yelled for 
help, but no one came for help. I went 
across the street and held one of Miss La- 
combe’s arms. Q Do you know anything 
about the speed of the truck? A  No.
Cross examination by Mr. Rea.

Q This trolley car was going towards Nut- 
ley, wasn’t it? A  Yes. Q Did it come 
to a full stop— the trolley car? A  The 
trolley car had stopped right in front of 
the Westinghouse. Q In front of what 
part of the Westinghouse? A  Well, right 
near the gate. Q Had it come to a dead 
stop? A Yes, it had already stopped; at 
the time I saw the trolley car it was stopped 
there. Q Did anybody get off there? A  
There was some girls got off at the time 3 9  

I seen it but I really didn’t take notice o f 
who they were except that I was waiting for 
a girl friend to get off. Q She didn’t get 
off? A  I couldn’t see her, but I was wait-
ing across the street for her to get off that 
trolley car. Q How many girls got off 
that trolley car? A  I couldn’t tell. Q 
Was it a great number, or two? A  I 
really didn’t take notice. Q You don’t
know whether it was two or a dozen? A  r.

4 0
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a Q Are y0U SUre an^ o d y  got off?
A  There were girls got off but I could
not tell you how many there were. Q When
the trolley car, as you say, came to a stop 
where was the truck? A  The truck was 
coming down the road and the trolley car 
was still there. Q And which did you see 
first? The trolley car or the truck? A I 
saw the trolley car had stopped and I then 
saw the truck coming down on the road. Q 
Where did the trolley car stop? About, say 
withm one or two feet o f the right hand 
curb, wasn’t it, going towards Nutley? The 
tracks were very close to the curb, weren’t 
they? A  Not just exactly. Q How near 
to the sidewalk are the trolley tracks? A 
Was the trolley car; is that what you mean? 
Q The tracks were very close to the curb 
weren’t they? A  Yes, sir. Q Within two 
or three feet of them, weren’t they? A I 
couldn t tell you. Q1 There wasn’t any room 
or traffic to pass to the right of the trolley 

car, was there, at any time? A No. Q 
Did you notice whether this trolley car had 
started up again before this accident? A 
No. I  didn’t take notice. Q You didn’t 
take notice? A  No. I  did not take notice.
Q But it might have started? A  It might 
have started and it might not? Q I 
couldn’t tell you. It was still there at the 
time of the accident. Q You don’t know 
whether it had started again or whether it 
was stopped? A  No. I could not tell. Q 
You had crossed the street already, hadn’t 
you? A  Yes, sir. Q And you were wait-
ing for a girl friend? A  Yes. Q To 
get off that trolley? A  Yes, to get off the
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trolley? But I  didn’t see her. Q And you 
were waiting about half a block from  the 
corner of Carmer avenue? A  How far? Q 
Yes. A  About half a block. Q That is 
where you were? A  Yes. Q When did 
you first see Miss Lacomibe? A  I saw Miss 
Lacombe before crossing the street. Q 
That was before the trolley car arrived? A  
Yes. Q But you didn’t notice her any more? 
A No. Q Then you didn’t notice her 
until the accident happened? A  Yes, sir. 
Q So what she did in the meantime, you 
don’t know? A  I  don’t know. Q You 
say you saw the rear wheel of the truck 
run over her? A  Yes. Q Which rear 
wheel was that? The right or the left? A  
The right. Q The right? A  Yes, sir. Q 
And she was lying flat on the ground then? 
A Well, Miss Harris was holding her by 
the arm at the time I went across the street 
to help Miss Harris hold the other arm. Q 
At that time how far was the truck? The 
rear of the truck from the trolley car; 
do you know? A  I couldn’t tell you. Q 
Can you approximate it? Can you tell 
us about how far it was? A  Well, it was 
just about in front o f the gate house, the 
truck was. Q Was the trolley car in back 
of it still? A  Not exactly in the back. 
Bight near the curb o f the westinghouse 
where the automobiles come in; that is where 
the trolley car had stopped. Q I am talk-
ing now about when the accident happened. 
Where was the trolley car? A  The trolley 
car was stopped and it was right near the 
curb of the Westinghouse, right at the curb 
of the Westinghouse. That is where the
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trolley car had stopped. Q You don't 
know whether the trolley car had started or 
not? A  No. Q Where was the trolley 
car at the time you saw Miss Lacombe under 
the wheels? A  It was the same place 
where I saw it first. Q About how far away 

1 0  from the truck would you say that was? A 
I couldn't tell. I  really couldn’t. Q Fifty 
feet? A  I couldn't judge. Q Is it as far 
from this side o f the room to the end of the 
house here? A  I couldn’t judge, really. 
Let us see. Maybe from this comer to that 
corner. I  really couldn't tell. It was about 
maybe from this wall to that wall, or some-
thing like that. Q Would you say it was 
about from one wall o f this room to another? 
A  Yes. Q Which would be a space of 
about eight feet? A  Something like that. 
I really couldn’t judge the right distance.

Mr. Stickel: I will agree upon about 
twelve feet.
Q As a matter fact, did you notice the 

trolley car at the time you saw Miss La-
combe under the wheels of the truck? A 
Yes. I took notice that the trolley car was 
still there. Q So that at that time you 
saw both the trolley car and the truck? A 
Yes. The rear end wheel go over Miss La- 
combe's leg. Q You hadn’t noticed her 
before that time, I mean? A  No; not cross-
ing the street. Q When was the first you 
saw her? A  When she got out into the 
street? The last time I saw her she 
was standing just about coming out of the 
gate house. Q She wasn't in the street at 
all? A  No, sir. Q The next time you saw 

4 0  her in the street was when she was lying
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under the rear end wheel; is that right? A  
Yes, sir. Q Where were these men? Sit-
ting on the truck or standing or where were 
they? Where were they stationed? A  I 
really don’t know what you mean. Q Were 
both of them sitting in the driver’s seat to-
gether? A  Yes, together. Q You say 3 0  

they were turning their heads? When did 
they start to turn their heads to the left? A  
Before they reached the place where the 
girls were. As they were coming down the 
road, the fellow with the white coat was driv-
ing and there was another fellow with him 
and as they were coming towards the girls, 
they were smiling at them. They were just 
about past—before they passed us, they 
turned their heads to get the g irl’s atten-
tion yet. Q Had they turned their heads 
before they reached the spot opposite to 
where you were? A  They didn’t have 
their heads turned, then? I guess it was 
way up before they reached the girls. Q 
Were there any girls standing nearer to 
Carmer avenue than you were? A  Yes, 
there were some girls there. Q Did they 
start turning their heads when they passed 
those girls, or did they wait until they 3 0  

reached you? A  They had turned before 
they reached me. They were flirting with 
the girls that were there further away than 
I was. Q They weren’t flirting with you, 
were they? A  They were flirting with me, 
too, yes. Q Were there a lot of people 
on this trolley car or was it pretty nearly 
empty? A  I really did not take notice as 
to how many persons there were. Q You 
could not see whether Miss Lacombe was

40
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walking or running before she was hit, 
could you? A  No, I could not. Q Was 
there an automobile parked on the other 
side of the street or coming up on the other 
side of Washington avenue? A  I couldn’t 
tell you. Q You don’t know whether it 

10 was or not? A  No. Q Were there any 
other girls crossing the street when Miss 
Lacombe crossed? A  Not that I know of. 
Q Did you see anybody else? A  I really 
didn’t take notice. Q What drew your at-
tention to it? Was there a scream or 
something? A  Yes. Q Who screamed? 
A  Miss Harris. Q That is what caused 
your attention to the— A  Well, I heard 
first a scream but I really did not notice 
to see who it was. Then I turned around 
and saw that Miss Harris called “ Help”  
and that the rear end o f the wheel went 
over Miss Lacombe’s leg. Q You didn’t 
pay any particular attention to the truck 
in that time? A  I saw the truck coming 
down and they were flirting with them. Q 
You weren’t flirting with the fellows? A 
N o; they were looking at us; they were 
flirting with us. Q They couldn’t in- 

o q  terest you particularly? A  Why, sure;
we were looking at them because they were 
looking at us. Q You weren’t flirting? 
A  N o; they were trying to get our atten-
tion. Q Did you keep on looking at the— 
A  These two fellows until—  Q Until the 
accident happened? A  Yes. Q So that 
if there had been any other people cross-
ing in front o f the car, you would have 
seen them? A  No. I wasn’t looking at 
the trolley car. I  was looking at the truck,

40
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and the two drivers because they were flirt-
ing with us. We were looking at the fel-
lows. Q The motorman wasn’t doing any 
flirting? A  I didn’t take notice. Q What 
kind of truck was this? A  closed or an 
open one? A  It was open. It had sticks 
in back of it. Q A  sort o f rack body? A  
Yes. , Q Loaded or empty? A  It was 
loaded. It had stuff on the truck. I couldn’t 
really tell you whether it was just loaded 
from the front o f the truck to the back of 
it, but it had stuff on it. Q You could see 
the driver and the other man all the time?
A All the time until the accident happened.
Q After the accident happened, did you 
notice the trolley car after that? A  Yes, 
the trolley car was still in its place. Q 
How long had you been standing across the  ̂
street before the trolley car came up? A  
Well, there wasn’t hardly two or three 
minutes. The trolley car re-ached— as I 
crossed the street the trolley car stopped.
Q You didn’t notice the trolley car any 
further than that? You were then watching 
the truck? A  Yes, looking at the truck.
Q Where was the truck when you first saw 
it? How far away? A  Well, it wasn’t 3 0  

very far up from Carmer avenue. Q You 
saw it before it had reached Carmer avenue ?
A Yes. Q How far from Carmer avenue 
was the truck? A  About half a 'block up 
from Carmer avenue. Q That is when 
you first saw it? A  Yes. Q What time 
of the day was this? A  It was just 
around our quitting time, a quarter o f six, 
or something like that. Q A  quarter of 
six? A  Well, we usually quit about a

40
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quarter to six. It might have been ten to 
six at the time we got through coming out 
of the Westinghouse. Q Well, then, there 
weren’t any other girls or people crossing 
the street that you noticed? A  No. Q 
Besides Miss Lacombe, you say you saw Miss 

1 0  Harris? A  Yes. Q Those were the 
only two? A  Well, I  didn’t see them cross 
the street. Q There was nobody else 
in the street besides those two? A  No; I 
didn’t take notice of anybody else. Q 
When you say these men turned their heads, 
how far toward the left did they turn them? 
A  They had their heads turned right around. 
Q Completely around? A  Yes. Q Were 
their bodies turned, too? A  I didn’t 
take notice. The driver had the wheel in 
his hand. He had his head turned away 
on the other side and he was smiling to us, 
and as he had his head turned, I heard a 
yell. Q What were you folks doing all the 
time? A  We were looking at them. Q 
You wouldn’t give them any encouragement 
at all? A  The other girls might have been 
looking at them at the same time that I was 
looking at them. Q Did they slow down 

30 while this was going on? A  I didn’t 
notice that. Q Did they turn around 
in their seats, or did they just turn their 
heads ? A  The driver— the other fellow 
had his head turned just as much as the 
driver. Q You didn’t take notice of the 
other fellow? A  I did take notice of the 
driver but I don’t know whether the other 
fellow had his body turned; I know he had 
his head turned because he was flirting with 
the girls. Q How about the driver? A
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The driver had his hand on the wheel and he 
had his head turned around while he was 
flirting with the girls. Q He had both 
hands on the wheel? A  He had his hands 
on the wheel holding it. Q He wasn’t wav-
ing with any of his hands? A  No. Q He 
kept both hands on the wheel? A  Yes. I  j q  
saw him give a turn. He turned his wheel.
I don’t know just exactly how much he 
turned it. He turned the wiheel and I 
heard a yell. Q Which way did he turn 
it? A  Turned it toward the side which 
I was standing on. Q Toward the side 
you were standing on? A  Really—let’s 
see—I don’t know just exactly—  Q You 
were standing on the left-hand side, he 
turned his wheel left, then? A  Something 
like that. The time he turned his wheel, I  
already—he turned his wheel and I right 
away heard the yell. Q That was just 
before you saw Miss Lacombe run over by 
the rear wheel? A  Yes. Q When was 
it, this yell? Just at the time she was hit 
by the rear wheel? A  No. I heard the 
yell and then turned around and saw the 
rear end wheel go over her leg. Q Who 
was it that yelled? She or her companion,
Miss Harris? A  Well, I heard a voice.
I guess it must have been Miss Lacombe.
Q Don’t guess. A  It must have been 
Miss Lacombe because Miss Harris— as I 
saw the rear end wheel of the truck go over 
her leg, then I heard Miss Harris yell for 
help. Q And this call o f Miss Lacombe was 
just before the rear wheel ran over her; al-
most at the same instant, is that right?
A I heard the yell. Q Miss Lacombe, I
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am talking about; you beard her yell? A 
Yes. Q And at the same instant the 
wheel ran over her? Is that right? A Well 
no. Just as I heard the yell, then I turned 
around to see where the yell came from, 
and then saw the rear end wheel go over 

1 0  Miss Lacombe’s leg. Q It was just in an 
instant, wasn’t it? In a couple o f seconds? 
A  Just a couple o f minutes. Q You mean 
seconds, don’t you? Two minutes would 
be a long time. A  About a couple of 
seconds, when I  saw the rear wheel going 
over Miss Lacombe’s leg? Q Did these 
men say anything to the girls standing 
there? A  No. Q They didn’t make any 
remarks to them? A  Well, they were 
smiling at them. Q They didn’t say any-
thing? A  Not that I heard them. I 
didn’t hear them say anything to them. 
But they were laughing at them and turn-
ing around and well exactly—well, I really 
can’t say they were talking to them—‘but they 
were smiling and they had their heads 
turned to them, trying to attract their at-
tention. Q They didn’t say anything. 
Did you hear them say anything? A Not 

30 that I remember. I  was so excited. Q 
You weren’t excited before this accident 
happened? A  At the same time I saw the 
man turn the wheel, then I heard the yell. 
Q Up to that, you weren’t excited, at 
all? A  No. Q There was nothing to 
make you nervous? You didn’t know the 
accident was going to happen? A No. Q 
You didn’t hear them say anything to any 
of these girls at all, did you? A Not 
just exactly. I would not say I heard them40
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say anything to them. Q I mean it didn’t 
make you nervous to see them turn their 
heads, did it? A  No. Q A t the time that 
this Miss Lacombe was under the wheel, 
the rear o f the truck, you say, was about 
twelve feet in front of the trolley car. Is 
that right? A  Something like that. I  j q  
really couldn’t tell you that. Q About 
that. Not exactly. A  Yes, something like 
that. Q A t that time you could not tell 
whether or not the trolley car was going 
or stopped? A  You mean as the acci-
dent happened? Q Yes. A  After the acci-
dent I still saw the trolley car. Q You 
don’t know whether it was stopped after 
the accident or not? A  The trolley car 
was still there; it was still in its place.

20
Re-direct examination by Judge Stickel.

Q Did the trolley car stop this side of 
the gate, or on the other side o f the gate, 
below the gate or— A  Before passing the 
gate. Q And that gate house is on the 
other side of the gate, is that right? A  
Yes. Q The side nearest Nutley? A  Yes, 
sir. Q So that the trolley car was at 
least the distance of the gate away, is that 
right? A  Yes, sir. Q It was quitting ^  
time, wasn’t it? A  Yes, it was. Q A  
great many people coming out of the plant?
A Not at the time I came out. They were 
just starting. Q Had there been any other 
people crossing before you? A  Nobody 
else. Q These girls—weren’t the girls 
from the plant? A  I suppose the plant be-
cause there was no one in the street as I 
crossed the street. I didn’t take notice 
who they were. 40
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Re-cross examination by Mr. Rea.
Q Where did this accident happen with 

reference to the little gate house, I guess 
you call it. Do you know what I mean. 
That little brick house near the entrance? 
Did it happen opposite the gate house or 

10 where with reference to the gate house? A 
Well, I guess the back of the truck— Q 
The back of the truck was just— A It 
was just about at the end of the gate house. 
Q Which end? The Nutley end or Newark 
end? A  The end of the truck was just about 
at the end o f the gate house. Q Which 
end of the gate house? The one nearest 
Newark or Nutley? A  Nearest Nutley. 
Not just exactly, but about the middle of 

on the gate house. Q The rear end of the 
truck was at about the middle of the gate 
house when you saw Miss Lacombe being 
run over by the rear wheel? A  Yes; that 
is it. Q And the trolley car had stopped 
on the other side of the path or roadway 
leading into the plant, hadn’t it? A Be-
fore passing the gate, that is where the 
trolley car had stopped.
By Judge Stickel.

O'* ,
Q That is where you saw it also after the 

accident? A Yes, it was still in its place.”

M ARIE LACOMBE, plaintiff, recalled.

Direct examination by Mr. Stickel.

Q Was there any warning or did you hear 
any warning given of the approach of this truck 2 

 ̂® A  I did not.
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Mr. Stickel: Judge Carey and myself 
have endeavored to locate James J. Daw-
kins, but without success.

Judge Carey: Yes, he has left his last 
place of abode; we have not been able to 
get him here. His own attorney with offices 
in Newark advises us that Dawkins would 
not appear and he would not appear either. 
It is only fair to state that.

P l a i n t i f f  R e s t s .

T h e  J u r y  R e t ir e s .

Mr. Carey: On behalf of the Cudahy Packing 
Company, one of the defendants in. this case I 
now move for a non-suit on the ground there 
is no proof o f any negligence in this case against 
the Cudahy Packing Company or that is charge-
able to the Cudahy Packing Company. The 
gravamen of the complaint is negligence, and in 
the first place as against any defendant, I  think 
it is especially that the plaintiff is guilty of con-
tributory negligence, and I* move for a non-suit 
on that ground as well. I  wish to discuss the 
other proposition primarily, which is this: The 
Cudahy Packing Company in no event had any 
control over that car at the time of the accident 
and the test of liability is that. The allegation 
of the complaint is that this car was owned by 
James J. Dawkins; that is set forth and alleged 
in the •complaint. The only testimony of wit-
nesses as to the ownership of the car was the 
testimony of the first witnesses called by the
plaintiff to the effect that the car was Dawkins’ 
car.

(Argument.)

(The jury returns into court.)
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The Court  ̂ I  have had a motion made in 
your absence; the motion being a legal motion 
and one which probably would not have inter-
ested you. I have recalled you because I am 
going to decide that motion.

A  motion has been made by the Cudahy Pack-
ing Company to non-suit the plaintiff as to it.

■ Marie Lacombe has brought an action against 
two defendants, James J. Dawkins and the Cud-
ahy Packing Company. It appears that the 
former company, James J. Dawkins, operated a 
trucking business in New York City on July 
30th, 1924. It appears that it owned trucks; 
that it hired chauffeurs and that it rented its 
chauffeurs and trucks out to various people for 
hire or reward.

The Cudahy Packing Company, the other de-
20 fendant, on the day in question hired a truck 

and chauffeur from Dawkins to make certain 
deliveries o f meat, as I understood it, in New 
Jersey. During the day, the testimony indi-
cates, Gribney, who was employed by the Cudahy 
Packing Company and was on the truck with 
McEwan,' who was a chauffeur employed by 
Dawkins, gave directions to McEwan as to where 
to go. There is testimony, I think, that also 
McEwan indicated on direct examination that he 
did not load or unload the truck, but neverthe-
less responding to a question on cross examina-
tion that he unloaded it, as he expressed it, 
“ For to help us get through.”  It appears from 
the testimony, that McEwan, the driver, had 
been in the employ o f Dawkins about two years 
—by employ, I mean he had been hired by Daw-
kins and that he was paid by Dawkins by the 
week, entirely independent of what sum was paid 
for the hire of trucks which he drove.

40
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The Cudahy Packing Company claim that they 
should not he held responsible because so far as 
they are concerned, Dawkins, the owner of a gen-
eral trucking business, hiring chauffeurs and 
owning trucks and letting them out for reward, 
was an independent contractor; that the actual 
management and control and operation of the 
truck was in the hands of Dawkins’ man. That 
they, the Cudahy Packing Company, had nothing 
to do with the hiring of that particular man or 
discharging of him, but when they applied to the 
Dawkins Trucking Company for a truck and 
chauffeur they got the truck and got the chauf-
feur, McEwan, and Dawkins is liable, and they 
are not liable.

Let us imagine two pictures. It will probably 
be easy for you to see the relationship that 
exists between an employer and his chauffeur 
under these assumed state o f facts. Imagine a 
man who owns an automobile which he uses for 
pleasure and for the pleasure of his family; 
imagine that he hires a chauffeur to drive, not 
only himself, but his family, whenever it is a 
matter of their respective wills. He pays the 
chauffeur so much a week and for it the chauf-
feur is supposed to keep the car clean and drive 
it whenever he is requested to do s o ; where he 
is requested to do so, how he is requested to do so 
and of course, is subject to discharge by the man 
who hires him and the man who hires him has 
the power, as he looks over the whole field to 
select the man and select that particular chauf-
feur. Now, if there is an accident and that 
chauffeur is at the wheel and he is acting within 
the scope of his authority, subject to the orders 
°f his master, his master is liable. Why? Un-
der a doctrine we call in law respondeat super-
ior, the chauffeur is the alter-ego, the servant of
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the master, that is the servant acting directly 
within his master’s work, subject to his master’s 
employ and the master is responsible if the serv-
ant is careless under the conditions I have in-
dicated. Forgetting that case for a moment let 
us turn to another case. Both of these, I think, 

j q  are homely enough not to be at all baffling. 
Suppose the same man concludes that he would 
rather not operate an automobile because of ac-
cidents and instead of doing that he would rather 
call upon a taxi company whenever he needed 
transportation for himself and his family and 
suppose that on a certain day when the weather 
is inclement he calls the A. B. C. Taxi Com-
pany and requests them to send a taxicab to 
take him to a distant point. They respond and 
the taxi comes driven by a driver of the A. B. C. 

20 Taxi Company, and he gets in, and starts for 
that point and on the way there is a smash-up. 
Is he liable? Well, on the state of facts, as I 
have indicated them to you, he is not liable; the 
taxi company operates its own organization, se-
lects its own chauffeurs, purchases its own cars 
and the company is in the business of renting 
out cars and chauffeurs to people who want 
them; in other words, that taxicab company is an 
independent contractor. Now, do you see the 
difference between the two propositions, the one 
wdiere the man is liable and the other where he 
is not? It is always more important in cases oi 
this kind that one of the most decisive things, 
in the determination of the liability of a man 
who is alleged to be held liable for the acts of 
his servants, is the power of selection, that is, 
he the man who was supposed to be liable for 
the accident, selected that man as his servant, I 
mean by that under the first case I cited about 

40 the man with the automobile to be used for the
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pleasure of his family had the power to go out 
and make inquiries and find out whether the 
chauffeur he selected was a careful man and a 
wise driver. The man who telephones to the 
taxi company takes what he gets when he gets 
into that taxicab, he hasn't any share in the 
selection of that driver, he doesn't know whether 
that driver has driven for two weeks or two 
years. Who has selected him? The taxi com-
pany. Why? Because they are in that business; 
they hire men. That may seem apart from this 
case, but I am coming back to this case now.

The testimony in this case indicates, even giv-
ing the plaintiff the benefit o f the most favorable 
inferences that can be drawn from the testimony 
of the witnesses thus far placed upon the witness- 
stand, that Dawkins was an independent con-
tractor. I  have outlined the case briefly, so far 
as it related to the Cudahy Packing Company 
and Dawkins when the Cudahy Packing Com-
pany hired this truck.

It is true that the chauffeur McEwan was ap-
prised of the particular purpose for which he 
was hired, after he was hired by the Cudahy 
Packing Company and the object o f the employ-
ment, but the exclusive control and management 
of the automobile was left to him. That McEwan 
was a servant of Dawkins, o f course, is apparent 
from the fact that Dawkins was in that sort of 
a business; that Dawkins hired McEwan; that 
Dawkins paid McEwan and that Dawkins select-
ed McEwan from among the fields of chauffeurs 
that may have been presented to him; that the 
Cudahy Packing Company had nothing to do 
wdh that. That the Cudahy Packing Company 
Very much like the man who called up the taxi-
cab company went to this company and said,
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“ We want a truck and a driver,”  and the truck 
and driver was furnished.

In this state this question has been decided 
and I think the principle has been laid down in 
a case that applies directly to the case in ques-
tion. The case has been cited by counsel and 

-¿q is the case of Courtenar vs. Gray Burial and 
Cremation Company and without discussing the 
details of that case, which are not particularly 
helpful, so far as this motion is concerned, I 
will say that for the reasons I have given, be-
cause of the principles o f law laid down in that 
case and also in the case of Bush vs. The Bi- 
Products Coke Company, I will grant the mo-
tion made by the Cudahy Packing Company, but 
that still leaves James J. Dawkins as a defend-
ant in this case.

We will take up the plaintiff’s claim against 
him at ten o ’clock tomorrow morning and the 
plaintiff may have an exception to my ruling.

Adjourned to Friday, November 19, 1926, at 
ten o ’clock, A. M.

SECOND DAY.

Friday, November 19, 1926.

Continued pursuant to adjournment.

Present, counsel as before stated.

Mr. Stickel: In the light of the ruling made 
by your Honor yesterday, I  desire to take a 
voluntary non-suit as to the remaining defend-
ant, James J. Dawkins.

The Court: That motion will be granted.40
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Mr. Stickel: I  desire to except to your 
Honor’s directing a non-suit in favor of the 
Cudahy Packing Company against my client,
Marie Lacombe, on the following grounds:

1. There was evidence sufficient in the case 
to indicate that the driver of the truck at the 
time of the accident was the agent and servant 1 0  

of the Cudahy Packing Company and on its busi-
ness.

2. There was evidence sufficient in the case 
to indicate that Robert McEwan, the general 
agent of James J. Dawkins, the other defendant 
in this proceeding, had become the special agent 
for the special purpose of the Cudahy Packing 
Company in delivering this meat upon the route 
in question.

3. There wTas evidence in the case indicating go 
that the driver of the truck at the time of
the accident was one Gibney, the admitted 
agent of the Cudahy Packing Company in that 
McEwan, the general agent of James J. Dawkins 
testified that he did not wear a white coat at the 
time of the accident while Mrs. Seria, one of the 
witnesses for the plaintiff stated that the driver 
of the truck at the time of the accident wore a 
white coat and that there were but two men on 
the truck, which fact, as to two men being on the 30 
truck, was also testified to by McEwan, who said 
the other man was Gibney and therefore if  Mc-
Ewan did not wear a white coat and the man 
who was driving did wear a white coat it must 
have been Gibney who was driving at the time 
of the accident, and Gibney being the agent of 
the Cudahy Packing Company, at least a prima 
facie case was made out against the Cudahy 
Packing Company.

40
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4. The testimony required the ease to he sub-
mitted to the jury to determine which of the two 
defendants was the master or superior of the 
agent at the time o f the accident, if  both were 
not the masters.
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NOTICE OF APPEAL.

Filed December 30, 1926.

NEW JERSEY SUPREME COURT. 

E ss ex  Co u n t y .

James  J. D a w k i n s  and v>uuA±iy / notice of 
Pa c k in g  C o m p a n y , a corpo- l Appeal. 
ration, I

Take  Not ic e  that the plaintiff, Marie Lacombe, 20 
hereby appeals to the Court o f Errors and A p-
peals from so much o f the judgment entered in 
this cause as adjudges and directs that judg-
ment of non-suit be entered in favor o f the 
defendant Cudahy Packing Company and against 
the plaintiff, with costs to be taxed nisi.

Dated, December 14, 1926.

S T I C K E L  & S T I C K E L ,
Attorneys for Plaintiff. ®

To Robert Carey, attorney of defendant, Cud-
ahy Packing Company.

Sat below Mountain, C. C. J.

Service o f the within notice o f appeal is 
hereby acknowledged this 27th day o f December,
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1926.

ROBERT CAREY. 
Attorney Defendant-Respondent.
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Grounds of Appeal.

GROUNDS OP APPEAL.

Filed December 30, 1926.

N e w  J e r s e y  C o u r t  o f  E r r o r s  a n d  A p p e a ls

Ja me s  J. Da w k in s  End Cu d a h y  / ¡supreme
P a c k i n g  C o m p a n y , a corpo- I Court.
ration, 1

Defendant-Respondent. 1 Grounds of 
_____ _______________________________    /  Appeal.

The appellant states the following grounds of 
20 appeal:

1. The Trial Judge erroneously granted a 
non-suit as to the defendant Cudahy Packing 
Company.

2. The Trial Court erroneously held that the 
defendant Cudahy Packing Company was not 
responsible for the negligence of the driver of 
the automobile truck causing the injury to the 
plaintiff.

3. The Trial Court erroneously held that the 
person who was driving the truck at the time 
that it struck and injured the plaintiff was the 
servant and agent o f James J. Dawkins and not 
the servant and agent o f the Cudahy Packing 
Company.

Dated December 14, 1926.

Plaintiff-App ellant, 

vs.

30

40

STICK EL & STICKEL, 
Attorneys o f Plaintiff-Appellant.
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Grounds of Appeal.

Service of the within grounds of appeal is 
hereby acknowledged this 27th day o f December,
1926.

ROBERT CAREY. 
Attorney o f Defendant-Respondent.
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N e w  J e r s e y  C o u r t  o f  E r r o r s  a n d  A p p e a l s

Action  
at Law.

On Appeal 
from  
Supreme 
Court,
Essex  
Circuit.

M o u n t a i n ,
C. C. J.

BRIEF FOR PLAINTIFF-APPELLANT.

Facts.

Plaintiff, Marie Lacombe, thirty-one years of 
age, was on July 30th, 1924, struck by an auto-
mobile truck, as the result of which she lost her 
right leg. This suit represents her effort to 
recover damages for such loss.

James J. Dawkins was in the trucking business 
in New York City. He did business in two ways. 
He would hire out a truck and driver, or he 
would cart material in his trucks. In his employ 
as a truck driver was one Robert McEwan, while 
his manager was one William Miller. P. 102, 11. 
12-24; p. 104, 11. 18-36; p. 121, 11. 6-20.

Cudahy Packing Company was in the whole-
sale meat business in New York City, selling 
and delivering meat to retailers. These deliv-
eries to retailers were made by automobile trucks 
of the said Cudahy Packing Company, and one 
Gribney was in the employ of said company as a 
driver of one of said trucks, the route of said 
Gibney being in New Jersey, and he having a

Ma k i e  L a c o m b e ,
Plaintiff-Appellant,

vs.

Cu d a h y  P a c k i n g  C o m p a n y , a  

c o rp o ra t io n ,
Defendant-Appellee.
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helper to assist him in his work. P. 102, 11. 35- 
40; p. 103, 11. 5-9; p. 112, 11. 16-20; p. 113, 11. 13- 
35; p. 114, 11. 13-20; p. 122, 11. 32-40; p. 123, 11. 
8-22.

Shortly, if not immediately before July 30, 
1924, the truck operated by said Gibney and his 
helper in the supplying of the customers on 
their route broke down, or got out o f repair in 
some way, and on July 29 or 30, 1924, one Reit- 
meyer, who was a superior in the shipping de-
partment of the Cudahy Packing Company, 
called up Miller, the manager of James J. Daw-
kins, and telling him that their truck had broken 
down, asked Miller to send up a truck and driver 
to take the place of the broken-down truck. P. 
103, 1. 9; p. 104, 11. 5-9. On the morning of July 
30, 1924, Miller directed McEwan, a driver of 
Dawkins, to report to the Cudahy Packing Com-
pany with a truck, which McEwan did, and there 
he was told by Reitmeyer he “ was to do as they 
would tell him”  and that Gibney would show 
him where to go. P. 104, 11. 10-14; p. 106, 11. 30- 
40; p. I l l ,  11. 11-40; p. 112, 11. 5-21.

McEwan backed in the truck, and Gibney with 
some assistance from McEwan, loaded the truck. 
While loading the truck Gibney told McEwan 
that they were already two hours later in getting 
started than was usually the case on this route. 
P. 112, 11. 30 -40 ; p. 113, 11. 5-22.

With McEwan driving, and Gibney on the seat 
with him, the truck started for New Jersey, Gib-
ney directing McEwan to drive to the Thirty- 
fourth street ferry, where Gibney paid the fer-
riage tolls across the river. P. 114, 11. 7-12.

When they got to New Jersey, McEwan, not 
knowing his way around New Jersey, and not 
knowing the customers of the Cudahy Packing



3

Company, was directed from time to time by 
Gibney, and when they got to places of delivery 
Gibney unloaded, with some assistance from Mc- 
Ewan. This course was followed all that day, 
and late in the afternoon, pursuant to the direc-
tions of Gibney, which included the taking of 
the street or avenue upon which the accident 
occurred, the truck started for either Passaic, 
Lodi or Garfield. And here for the time being 
we will leave the truck. P. 114, 11. 12-40; p. 115, 
11. 5-8.

The plaintiff, Marie Lacombe, was employed 
in the Westinghouse Electric Company, whose 
plant was located on the easterly side of Wash-
ington avenue, in Belleville, New Jersey. It 
extends quite a distance along Washington ave-
nue, surrounded by an iron fence and set back 
somewhat from the street. There is a gate-house 
and gateway which opens into Washington ave-
nue, and is located at the northerly end o f the 
plant, connected with the plant proper by a con-
crete runway. Washington avenue runs north 
and south, and at the time of the accident the 
trolley tracks were located on the easterly and 
westerly sides of the street with the paved road-
way between the tracks used by non-rail vehicles. 
Since the accident the trolley tracks have been 
changed and located in the center of the road-
way. Across Washington avenue from the gate-
house and slightly below the gate-house begins 
a public street known as Carmer street which 
runs west and slightly north of Carmer street is 
a trolley stop pole. P. 70, 11. 20-40; all of p. 71, 
p. 12, 11. 10-28; p. 125, 11. 20-32; p. 126, 11. 27-31; 
p. 19, 11. 5-7; p. 13, 11. 13-40.

Miss Lacombe and a friend, Miss Harris, came 
out of the Westinghouse gateway together, and 
at that time there was standing on the easterly
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side o f Washington avenue, that is on the side 
nearest the plant, a trolley car just south of the 
gateway, taking on passengers, and at least two 
of them had gotten on the trolley car and taken 
seats before the accident. P. 72, 11. 7-36; p. 60, 
11. 22-40; p. 58, 11. 20-40; p. 59, 11. 5-30; p! 13* 
11. 5-10.

Miss Lacombe and Miss Harris passed in front 
o f the standing trolley car and, looking both 
ways and seeing nothing approaching, stepped 
from the rails upon which the standing trolley 
car stood on to the paved center roadway, when 
almost immediately the truck of Dawkins with 
the material o f the Cudahy Packing Company 
in it bore down upon the two young ladies at a 
high rate of speed. They sought to avoid the 
truck and Miss Harris succeeded, but Miss La-
combe failed. One witness says that she tripped 
and fell, but Miss Lacombe denies this and says 
that she was thrown to the ground when the truck 
struck her left foot, and in being thrown her 
right foot was projected in front of the truck 
and crushed by it. Later that same day it was 
amputated above the knee. P. 73, 11. 15-40; p. 
75, 11. 5-10; p. 92, 11. 8-20; p. 98, 11. 33-38; p. 90, 
11. 35-40; p. 91, 11. 5-9; p. 15, 11. 14-18; p. 52, 11. 
39 and 40.

Returning to the truck, we find that it was 
approaching at a high rate of speed close to the 
side of the trolley car, without notice or warn-
ing of its approach, and that both the driver 
and the other man on the truck were flirting 
with girls on the street, and that immediately 
before the accident the driver, with his hands 
on the wheel, had his head turned away from 
the wheel, smiling at the girls on the street. P. 
13, 11. 13-20; p. 14, 11. 28 and 29; p. 15, 11. 9-12; 
p. 73, 11. 25-37; p. 37, 11. 17-22; p. 127, 11. 7-40;
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p. 128, 11. 5-40; p. 129, 11. 5-17; p. 136, 11. 15-40; 
p. 137, 11. 5-30; p. 138, 11. 32-34; p. 140, 11. 38-40.

The driver of the truck at the time of the acci-
dent had on a white coat; there were but two 
men on the truck, McEwan and Gibney; McEwan 
did not have on a white coat, although he says he 
was driving. P. 127, 11. 5-12, 21-23; p. 133, 11. 
6-12, 12-20; p. 135, 11. 5-17; p. 115, 11. 9-15; p. 117, 
11. 37-40; p. 118, 11. 5-10.

James J. Dawkins did not appear at the trial 
either in person or by counsel; he had sold his 
business, and it was admitted at the trial that 
neither plaintiff nor the Cudahy Packing Com-
pany had been able to locate the said Dawkins, 
nor had his counsel. P. 11, 11. 23 and 24; p. 102, 
11. 17-19; p. 141, 11. 5-12.

Plaintiff sued James J. Dawkins, the owner of 
the truck, and the Cudahy Packing Company, the 
hirer of the truck. The trial court at the end of 
plaintiff’s case non-suited plaintiff as to the 
Cudahy Packing Company, on the theory that 
the driver of the truck was the agent or servant 
of James J. Dawkins, the owner of the truck, 
and not of the Cudahy Packing Company, the 
hirer of the truck, and thereupon the plaintiff 
took a voluntary non-suit as to James J. Daw-
kins. P. 1, pp. 141-148.

The issue of agency is the prime and para-
mount issue and the facts bearing upon that 
issue are all found in the testimony of William 
A. Miller, Robert McEwan and in so much of 
the testimony of Anna Seria as indicates that the 
driver of the truck at the time of the accident 
wore a white coat. See pp. 102-107, pp. 110- 
124; p. 127, 11. 5-30; p. 133, 11. 5-20.
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G R O U N D S  O F  A P P E A L .

The following are the grounds of appeal:

1. The trial judge erroneously granted a non-
suit as to the defendant Cudahy Packing Com-
pany.

2. The trial court erroneously held that the 
defendant Cudahy Packing Company was not 
responsible for the negligence of the driver of 
the automobile truck causing the injury to the 
plaintiff.

3. The trial court erroneously held that the 
person who was driving the truck at the time 
that it struck and injured the plaintiff was the 
servant and agent of James J. Dawkins and not 
the servant and agent of the Cudahy Packing 
Company. Page 150.

The foregoing grounds of appeal will all be 
argued together under the following sub-head:

T h e  tr ia l cou rt erred  in  n o n -su itin g  th e p la in -
t i f f  a s  to  th e  C u d a h y  P a c k in g  C o m p a n y .

On the facts as they stood at the end of the 
plaintiff’s case, the jury might have found or 
inferred, had it been permitted so to do, that 
McEwan in the operation of the truck was under 
the control and supervision of Gibney, the Cu-
dahy representative; that the objective acts of 
control, such as the payment of the ferriage 
tolls, the layout of the route, the giving of the 
directions to be taken, the supervision of the 
loading and unloading were merely indicative of 
a deeper and more far-reaching right of control 
which had not been completely tapped or exer-
cised up to the time of the accident but which 
nevertheless existed, that the truck and driver 
had been surrendered unreservedly to the con-



7

trol and supervision of the Cudahy Packing 
Company by Dawkins and that Gibney in the ex-
ercise of that right of control had actually at the 
time of the accident supplanted McEwan even 
in the driving, and it being possible for the jury 
to find or infer as aforesaid, it was error to deny 
them this opportunity.

The trial court apparently conceived that the 
cases of C o u rtin a rd  v. G r a y  B u r ia l & C r e m a tio n  
Co., 98 N. J. L. 493, 99 N. J. L. 789 (two sep-
arate cases), and B u s c h  v. S e a b o a r d  B y - P r o d -
ucts C o k e  C o ., 100 N. J. L. 304, absolutely con-
trolled the instant ease both as to fact and law. 
We concede that these cases are controlling from 
the standpoint of law, but submit that the law 
as set forth in said cases was erroneously ap-
plied to the facts in the instant case.

These cases re-state and re-apply the well 
known principle applicable to cases of this kind, 
namely: that the test to be applied is, who exer-
cised control, who directed, who exercised power 
and authority, or supervision, over the driver ? 
They do nothing more than to indicate that each 
case must stand on its own facts and be meas-
ured and tested by the said principles of con-
trol, direction, supervision, &c., re-stated in the 
said two cases.

Are the undisputed facts then in this case so 
similar to those in the mentioned cases as to re-
quire this court to apply the law as in the said 
cases? Clearly and patently not. In the Courti-
nard case, 98 N. J. L. 494, the court found as 
a fact that though the hirer or his representa-
tive sat upon the truck, he “ gave no directions 
and exercised no control over the machine, ex-
cept to state generally to the driver the ceme-
tery objective of the funeral.”  In the present
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case not only was the representative of the 
hirer on the truck, but he constantly gave direc-
tions where the driver should go and what 
routes he should take. P. 112, 11. 28-40; p. 113,
11. 5-7; p. 114, 11. 7-10, 11. 13-18, 11. 33-40. More-
over, at the places of delivery while he princi-
pally took care of the loading, the driver as-
sisted or participated therein, p. 118, 11. 15-18; 
p. 123, 11. 11-22; p. 121, 11. 21-24, and the fair 
inference is that the driver was supervised in 
that participation by Gibney, the representative 
of the Cudahy Packing Company. Gibney, the 
representative of Cudahy, not only exercised 
control, but the kind of control he exercised and 
the circumstances surrounding the hiring of the 
truck and driver by Cudahy indicate quite clearly 
that he possessed a right of control which he 
had not found necessary up to the time of the 
accident to fully exercise. Had anything oc-
curred which Gibney deemed necessary to be 
done by the driver to accomplish the task in ^
hand, namely: the making of the Cudahy deliv-
eries, is there any question but that Gibney 
would have felt free to give the necessary in-
structions and see that they were carried out?
Here is no single instruction and a leaving of 
everything else to the driver, as in the Courti- 
nard case, here is a constant, persistent super-
vision with a very strongly indicated reserved 
power in Gibney, the representative of Cudahy.

Again at p. 494, in the Courtinard case, the 
court found as a significant fact pointing to con-
trol by the owner, that “ the ferriage fares over 
the Hudson were paid by the driver, and the 
entire control and m o d u s  o p era n d i of the ma-
chine was under the direction and management 
of the Gray driver.”
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In the instant case the ferriage fares over the 
Hudson were paid by Gibney, the regular em-
ployee of the Cudahy Packing Company, P. 114, 
11. 11 and 12, and the actual driving of the 
machine by the Dawkins man was subject to the 
direction and management of Cudahy’s man in 
the interest of the accomplishment of the major 
task, the making of deliveries. That had to be 
so, for if McEwan, Dawkins’ man, could refuse 
to take orders from Gibney, Cudahy’s man, how 
could deliveries have been made! The driving 
of the machine was an incident to the task of 
supplying Cudahy’s customers. It was not the 
prime purpose of the trip—it was a part, a neces-
sary part of the complete transaction, an insep-
arable and unseverable part. McEwan, the 
driver of Dawkins, was a mere temporary cog 
in the Cudahy scheme of things. He for the day 
and for the purposes of that particular route had 
taken the place of the helper that usually assisted 
Gibney to make deliveries on that route when 
the regular truck of Cudahy was in service.

And again in the Courtinard case, the court 
found as a fact that “ the defendants Caseys 
(the hirers) were undertakers in business at 
Plainfield, and hired one of the Gray automo-
biles, with a driver, to go from Plainfield to a 
cemetery in Brooklyn, where an interment was 
to be made under the Caseys’ directions.”  P. 
494.

Clearly, such are not the facts here. There 
the court found a specific hiring for a specific 
purpose, found as a fact that the owner con-
tracted to cause one of his hearses to be driven 
to Brooklyn to a cemetery there. Here Dawkins 
didn’t agree to do anything except let Cudahy 
have his truck and man. He didn’t agree to 
deliver a body or anything else. He didn’t agree
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to truck anything. He practically said, “ Here 
is my truck and my man; use them as you see 
tit; only pay me so much per day for them.”  P. 
104, 11. 5-14; p. 105, 11. 27-40; p. 106, 11. 5-15, 11. 
28-40; p. 121, 11. 7-20; p. 118, 11. 35-40; p. 119, 11. 
5-7.

So much is this so that although the initial 
hiring was of the truck and the man for a day, 
the Cudahy Packing people actually used the 
man and truck for another day without any new 
or special arrangement, and on that day the 
truck and driver were used to make a delivery 
unaccompanied by anyone or any represenative 
of the Cudahy Packing Company. P. 118, 11. 35- 
40; p. 119, 11. 5-7; p. 106, 11. 35-40.

Moreover, when Dawkins agreed to deliver or 
cart butter for other concerns, like carting butter 
for the Atlantic &  Pacific Tea Company, Mc- 
Ewan was told to go to the place and cart or de-
liver a load of butter, or whatever was to be 
delivered. In this case, no such instructions 
were given, but McEwan was merely told to 
report with his truck to the Cudahy Packing 
Company. P. l2 l, 11. 7-20.

In the Courtinard case the court found that 
except for the one direction the hirers left to the 
driver “ the exclusive management, itinerary, di-
rection and control of the vehicle,”  which fac-
tors it states present the substantial inquiries 
and determinative tests for ascertaining the ex-
istence of the legal relationship of master and 
servant. See p. 496.

Clearly here the management, itinerary, direc-
tion and control were not left exclusively to the 
driver of Dawkins, and consequently the ruling 
in the Courtinard case cannot apply. In d e e d , the 
tria l cou rt a p p ea rs  to  h a v e  lo s t  sig h t en tirely
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o f a, fa c t w h ich  co u n sel s tr o v e  e a r n e s tly  to  im -
p ress  him  w ith , n a m e ly , th at at the tim e  o f  th e  
accident the actual d r iv e r  o f  th e tru ck  w a s n o t  
D a w k in s ’ m a n , M c E w a n , at all, bu t w a s  th e  
agent o f  th e C u d a h y  P a ck in g  C o m p a n y , G ib n e y ,  
fo r  he w a s th e o n ly  m a n  w h o  had th e w h ite  coa t  
on that th e w itn e s s e s  t e s t i f y  th e d r iv e r  o f  th e  
truck had on  at th e tim e  o f  th e a ccid en t. . M c -
E w a n  w a s a tru ck  d r i v e r ;  G ib n e y  w a s  a reg u la r  
d river o f  a  m ea t tru ck . O r d in a r y  tru ck  d r iv e r s  
do n ot w ea r  w h ite  c o a ts ; d r iv e r s  o f  m ea t tru ck s  
fr e q u e n tly  d o , and tw o  w itn e s s e s  testified  h ere  
that the d r iv e r  o f  th is tru ck  did  h a ve  a w h ite  
coat on, p. 69, 11. 22-26; p. 127, 11. 5-12, and M c -

E w a n  s a y s , “ I  d id  n o t h a v e  on e o n .”  This situ-
ation alone, it seems to ns, required the submis-
sion of the case to the jury and legally prevented 
the court from deciding the issue of agency as 
a matter of law.

In the Busch case the court found a definite 
contract whereby one Cullum agreed to deliver 
for the defendant, in Cullum’s truck, the prod-
ucts of the defendant, at certain stipulated prices. 
No control whatever was exercised by the de-
fendant over the agents of Cullum. All the de-
fendant did was to put its products onto the 
truck and tell the driver where the load was to 
be delivered. Cullum then checked the contents 
for the purpose of billing the defendant, and 
billed him accordingly.

Certainly it needs no argument to show that 
such facts are far from the facts in this case, and 
consequently that that case cannot dispose of 
this one.

The general rule may be stated as follows: 
One furnishing a vehicle, team and driver u n d er  
a contract to  do tru ck in g  o r  d e liv er in g  f o r  an-
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o th er  is alone liable for the negligence of the 
driver where the hirer has no control whatever 
over the driver otherwise than to direct when 
and where he shall go. Note to 13 L. R. A. N. S. 
1122 and long line of cases cited.

Here we submit that it cannot be stated as a 
matter of law that Dawkins contracted to truck 
or deliver for Cudahy. The facts are quite the 
reverse. Here it cannot be said, as a matter of 
law, that the hirer had no control or right of 
control over the driver beyond that of direction. 
The jury might have so found, but the court 
could not legally do so as a matter of law, par-
ticularly in the face of the testimony from which 
a jury had the right to find that at the time of 
the accident this right of control by the Cudahy 
representative, Gibney, had so far been asserted 
as to place Gibney at the wheel of the truck actu-
ally driving. “ The fellow with the white coat 
on was driving the truck.”  P. 127, 11. 9 and 10.

As a consequence, this case comes within that 
class of cases, a few of which follow, where by 
reason of the peculiar facts thereof a question 
for the jury is created to say whether the owner 
of the vehicle, or the hirer, is responsible for 
the acts of the driver furnished by the owner 
thereof.

And the first of these is a case recently de-
cided by our own Supreme Court. It is the 
case of W in t e r  v. T h e  N o r th  J e r s e y  B u s  C o m -
p a n y , heard on appeal from the Paterson Dis-
trict Court by Justices Kalisch, Katzenbach and 
Lloyd. See Vol. 5, No. 2 N. J. Advance Reports 
and Weekly Law Review, Misc. Reports, p. 42.

In that case plaintiff sued the owner of the 
bus that had caused the injury. It appeared at 
the end of plaintiff’s case that at the time of the
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accident the bus was being driven by the driver 
of the defendant owner. The defendant’s proofs 
tended to show that the Paterson-Biverdale Com-
pany had called up the defendant company and 
asked for the loan of the bus to make a certain 
trip, and that the defendant owner had loaned 
the bus, with the driver, upon the understand-
ing that the driver of the Paterson-Biverdale 
Company should go along to collect fares. That 
driver did go along and there was proof both 
ways that the driver of the Paterson-Biverdale 
Company, who went along, both did and did not 
direct the movements of the bus. Upon this 
showing the defendant owner moved for a direc-
tion of verdict in his favor, and the refusal of 
the trial court to grant such motion was the 
principal subject of the appeal to the Supreme 
Court. The Supreme Court held, under the cir-
cumstances, that it was a question of fact for 
the jury not only on the question of negligence, 
but on the question of agency as well.

The facts in the Winter case are not unlike 
the facts in our case. In both cases there was 
testimony that the driver of the owner was 
operating the motor vehicle, although in our case 
there is the additional testimony that the driver 
of the hirer was operating the truck. In both 
cases the agent of the hirer was on the motor 
vehicle exercising some authority; in the Winter 
case in collecting fares; in our case in delivering 
meat and directing the routes to be taken and 
m paying ferriage tolls. In both cases it was 
affirmed and denied that the agent of the hirer 
exercised control over the agent of the owner, 
since besides the inference of right of control 
and supervision which the conduct of Gibney 
permitted in our case, th ere  w a s  th e p o s it iv e  
p r o o f  that G ib n e y , th e m a n  in  th e w h ite  coa t,



14

had so far asserted his authority as to he operat-
ing the machine, and there is the denial hy Mc- 
Ewan that Gibney was driving the machine. The 
facts being akin, the result should be the same 
in both cases. If the plaintiff in the Winter case 
had sued the owner and the hirer, is it possible 
in view of the Supreme Court decision that a 
non-suit would have been upheld as to the hirer, 
and the question of agency left to the jury as 
to the owner defendant alone ? I f so, and the 
jury should have determined the issue of agency 
against the plaintiff, the ridiculous situation 
would be presented of a plaintiff possessing a 
right without a remedy.

The issue in the Winter case was the same 
issue that was before the court in the present 
case, namely: was the driver of the automobile 
at the time of the collision the agent or servant 
of the owner or of the hirer? That issue the 
Supreme Court in the Winter case held was a 
question of fact despite the Courtinard cases 
and the Seaboard case, heretofore cited, and 
that application of the law is the one that should 
have been made in the ease now before this court.

Where the defendant not having a sufficient 
number of horses to draw his delivery wagons, 
obtained a horse and driver from a stable keeper, 
lie is liable for the driver’s negligence, where 
one of the defendant’s regular servants accom-
panied the driver, directing wThere he should 
deliver goods, and also collecting money for the 
defendant. Kolnitshy v. Matthews, 64 Misc. 167, 
118 N. Y. Supp. 366.

The court said “ that the recent decisions in 
this State seem to be uniform in the assertion 
that the true test as to whether the relation of 
master and servant exists is not necessarily the
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payment of wages, but is whether at the time 
of the injury complained of the alleged servant 
is engaged in the business of the alleged master 
and subject to his direction and control. It is 
not so much the actual exercise of control which 
is regarded as the right to exercise such con-
trol.’ ’ P. 367.

M u ld o o n  v. C i t y  F ir e p r o o fin g  C o ., 119 N. Y. 
Supp. 320, held that plaintiff, although he drove 
his own team attached to a truck of the defend-
ant for the defendant was an employee, and that 
as a matter of law the defendant was liable. The 
court said: “ He was engaged in its business, 
transporting a truckload of its material to be 
delivered when, where and as directed. He was 
not exercising an independent calling. He placed 
himself, his team and wagon at the disposal of 
defendant, and defendant accepted his services 
and loaded his wagon with such materials as it 
saw fit, and directed that it be transported. If 
it (defendant) did not outline route, there can 
be no doubt that it was within its province to 
do.”

In H e r s h b e r g e r ' v. L y n c h , 9 Sadler (Pa.) 91, 
11 Atl. 642, the court approved an instruction 
which told the jury that the defendant, a livery- 
stable keeper, would not be responsible for the 
negligence of the driver of a carriage furnished, 
with a team, to an undertaker for use at a funeral 
if the defendant had completely surrendered to 
the undertaker control of the driver so that the 
defendant could not exercise any control what-
ever over him; but, on the other hand, that the 
defendant would be responsible if the engage-
ment of the vehicle and driver simply gave the 
undertaker the right to direct where the vehicle 
was to be driven. See also B r a d y  v. G iles , 1 
Moody & E. 494.
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H o w a r d  v. L u d w ig , 171 N. Y. 507, 64 N. E. 172, 
affirming 57 App. Div. 94, 67 N. Y. Snppl. 1095,' 
where the defendants for some years had an 
agreement with a trucking company to furnish 
each day a truck, team and driver to deliver 
goods, the truck bearing the defendant’s name, 
it was held to be a question for the jury whether 
the driver was the servant of the defendants or 
the trucking company. The court said that, if 
the trucking company was to deliver all the 
goods sold by the defendants for a specified 
compensation, and was to be responsible for the 
safety thereof, then unquestionably the defend-
ants would not be liable; but, if, instead, the 
arrangement was that the defendants were to 
pay for the truck, team and driver, and take 
charge of the delivery of the goods, sending the 
team about as the exigency of their business re-
quired, then the relation of master and servant 
existed between the driver and the defendants, 
and they were responsible for his negligence. 
B a ld w in  v. A b r a h a m , 57 App. Div. 67, 67 N. Y. 
Supp. 1079, affirmed 171 N. Y. 677, 64 N. E. 1118.

W a t e r s  v. P io n e e r  F u e l  C o ., 52 Minn. 474, 38 
Am. St. Rep. 564, 55 N. W. 52, it was held that 
the driver of a coal wagon, who owned the team 
and running gear of the wagon, and whose duty 
it was to load coal upon the wagon, deliver it 
as directed by the coal company, and collect the 
money therefor, and who received a fixed sum 
per load, was not an independent contractor, but 
was a servant of the company whose coal he 
delivered; and the latter was liable for injuries 
received because of the driver’s negligence in 
failing properly to cover the opening of a coal 
hole.
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Where one person lends his servant to an-
other to be used by the latter in the performance 
of his business and under his direction and con-
trol, the servant while so employed, is usually 
the servant of the latter, even though the former 
may continue to pay him. D ., L . &  W .  v. H a r d y , 
59 N. J. L. 35; H ig g in s  v. W . U . T . C o ., 156 N. 
Y. 75.

So in H a r tw e ll v. T . H . S im o n so n  &  S o n  C o .,  

218 N. Y. 345, 113 N. E. 255, at p. 256, Cudda- 
back, J ., in a well-considered opinion, says:

“ The principles of law which control in this 
class of cases are quite well settled. A servant 
in the general employment of one person, who 
is temporarily loaned to another person to do the 
latter’s work, becomes, for the time being, the 
servant of the borrower, who is liable for his 
negligence. But if the general employer enters 
into a contract to do the work of another, as an 
independent contractor, his servants do not be-
come the servants of the person with whom he 
thus contracts, and the latter is not liable for 
their negligence.”  The facts in this case are 
quite like those in the present case, although the 
evidence of direction is stronger in our case, and 
the court held that the question of agency was 
one of fact.

Again in the Hartwell case su p ra , the court 
referred to S c h m e d e s  v. D e ffa a , 214 N. Y. 675, 
108 N. E. 1107, and further said:

“ On the other hand, in S c h m e d e s  v. D e fa a ,  
supra , a livery stable keeper who had an order 
from an undertaker to furnish carriages for a 
funeral, not having a sufficient number of car-
riages of his own, applied to another liveryman 
for an additional carriage and driver. The 
second liveryman sent a carriage and driver as
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requested. That clearly was a case where the 
first liveryman procured additional facilities for 
doing his own work, and it was held in this 
court that he was liable for the driver’s negli-
gence. ’ ’

Justice Kalisch citing this case in his dissent-
ing opinion in the Courtinard case says: “ This 
case seems to be on all fours with the case 
before us.”

Even more so is it on all fours with the present 
case, for as in the Schmedes case, Cudahy Com-
pany required additional facilities or substitute 
facilities to do its work, and Dawkins merely 
furnished the facilities.

See also the case of R e id e l  v. M o r a n , F itz s im -
m o n s  C o ., 61 N. W. 509, where the Supreme 
Court of Michigan in holding the truckman 
liable laid stress on the fact that the hirer did 
not control the manner in which the goods were 
to be transferred to the truck, nor the route 
that should be taken in taking them to their 
destination, both of which acts of control the 
hirer here indulged in.

Again in W a r n e  v. M o o r e , 86 L. 710, 94 Atl. 
307, the court held that the hiring by an owner 
of an automobile of a chauffeur to drive the car 
from one point to another, makes the chauffeur 
a servant of the owner during the driving of 
the car, even though the owner never was in the 
car during the driving.

By a parity of reasoning the hiring of a truck 
and someone else’s ordinary driver to do the 
work of the hirer, makes the hirer liable.

See also D u n m o r e  v. P a d d e n , 105 Atl. 559, 262 
Pa. 326, where the Court held that an owner of an
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automobile who lent it with a chauffeur to an-
other was not liable for damages resulting from 
its negligent operation on a highway while used 
in the business of and under the control of the 
borrower.

And of course,, whether loaned or hired, the 
principle is the same, the compensation paid by 
the hirer being for the use of man and vehicle, 
not for trucking or delivery, or the doing by the 
owner of any other specific task.

In the case of P u h lm a n  v. E x c e ls io r  E x p r e s s  
C o., 103 Atl. 218, a Pennsylvania case, the third 
syllabus is as follows:

“ Where an express company each day 
hired its horse, wagon and driver to an elec-
tric company to take its men and material 
and to go wherever he was directed by the 
electric company’s foreman, and to assist 
with the team in pulling down and putting 
up poles, though it was not affirmatively 
shown that it was his duty to hand out tools 
to the workmen, and the driver on request of 
a servant of the electric company to hand 
him a chisel, threw it in such a way as to 
strike him on the knee and injure him, the 
injured servant could not recover of the ex-
press company, as the driver was in the 
electric company’s special employment at 
the time.”

In this case the court below having non-suited 
plaintiff who had sued the express company, 
which corresponds to our owner here, the plain-
tiff appealed and contended that the question 
whether the negligent act of the general agent of 
the owner was within the scope of his employ-
ment by the owner was for the jury. The upper 
court disagreed saying:

“ But they (the plaintiff) offered no evi-
dence sufficient to sustain a finding by the 
jury in their favor upon that question. They
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showed merely that defendant put Elkman 
in charge of the horse and wagon, and then 
placed him under the control and direction of 
the light company (the. hirer). They failed 
to show affirmatively that handing tools from 
the wagon was a duty which the defendant 
company (the owner) engaged to perform, 
or that defendant employed Elkman to dis-
charge that duty. The tools all belonged to 
the light company and were manifestly under 
the control of the foreman. The case is es-
sentially different from one in which a 
master contracts to haul and deliver goods 
and sends his servant to perform that work 
for him. We think the evidence clearly 
justifies the conclusion that Elkman, while 
in charge of the horse and wagon, and while 
assisting the workman of the electric com-
pany, was under the direction and control of 
the foreman of that company, and that the 
defendant company did not retain control 
over him in the work he was doing at that 
time. ’ ’

So in our case.
Cases like the Courtinard and Busch cases, 

the Steinbrenner case and the “ carriage, cases”  
in general have no application whenever it ap-
pears as it does here that the master or owner 
has parted to another, for a time, with control 
over his servant, to be used in the work of that 
other. B y r n e  v. K a n s a s  C i t y  dbc., It. R ., 61 Fed. 
605, 9 C. C. A. 666, 24 L. R. A. 693; opinion by 
Circuit Court Judge Taft, now Chief Justice of 
the U. S. Supreme Court. D o n o v a n  v. L a in g , et 

al., L. R. (1893) 1 Q. B. 629.

S ta n d a rd  Oil v. A n d e r s o n , 212 U. S. 215, where 
on marginal page 222 Justice Moody says: the 
inquiry is “ Whose is the work being performed, 
a question which is usually answered by as-
certaining who has the power to control and di-
rect the servants in the performance of their



21

work.”  Certainly Dawkins did not possess a 
power to control a servant in the doing of a 
work of which he had no knowledge or informa-
tion, and clearly Cudahy did direct and had the 
right to further direct McEwan to the end that 
its customers might not suffer unduly due to the 
breakdown of its regular truck and facilities.

Since it is only where the facts are undis-
puted and only one inference can be reasonably 
drawn from them, that the court may take an 
issue whether of agency or otherwise from the 
jury, and since formal employment is not es-
sential to the existence of the relation of master 
and servant, nor is payment of compensation, 
and since it is not indispensable that the alleged 
servant or agent should actually know who was 
his master or principal, we submit that under 
the facts as presented to the trial court, the 
question of agency was clearly one of fact for 
the jury.

See Meachem on Agency, section 295, volume 1; 
section 1859 of Meachem on Agency, volume 2.

This is especially so where, as in this case, 
the facts as to the understandings and arrange-
ments between the Cudahy Packing Company 
and Dawkins lay peculiarly in the knowledge 
and possession of the defendant Cudahy Pack-
ing Company, for the defendant James J. Daw-
kins did not even appear in person or by counsel 
at the hearing, and could not be located by even 
his own counsel, having sold his business months 
before. See B i e n  v. TJnger, 64 N. J. L. 596, et a ls., 
where this court speaking through Justice Gar-
rison after referring to a practice, which allows a 
trial judge in the exercise of a sound discretion 
to reserve his ruling on a motion to non-suit in 
certain cases until the close of defendant’s testi-
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mony, said, “ By force of this practice, which, is 
alluded to in the opinion of this court in B a h r  v. 
L o m b a r d , 53 N. J. L. 233, 21 Atl. 190, 23 Atl. 
167, and there said to be unsettled, a trial court 
may refuse to grant a non-suit at the close of the 
plaintiff’s testimony, not because the plaintiff has 
made out a prima facie case but because he has 
presented a case in which all of the relevant 
facts were so exclusively within the knowledge 
and control of the defendants that the law im-
posed upon them the duty of offering explana-
tory testimony.”  The court although indicating 
that the propriety of the practice was not with-
in the lines of its decision procèeded to dis-
tinguish the practice, 11 reu s  ip s e  d e c a t”  from 
i ( r e s  ip sa  lo q u itu r .”  See also 1 Best. Ev. 505.

Nor can the action of the trial judge be upheld 
on the theory that no negligence existed and that 
contributory negligence was plainly present. 
There was testimony that the truck was pro-
ceeding rapidly close to the standing trolley car, 
that it gave no notice or warning of its ap-
proach, and that the driver immediately before 
the accident and while passing the standing 
trolley car was flirting with the girls on the 
street, his head turned away from the direction 
in which he was going, smiling at the said girls. 
Page 13, lines 13-20; page 14, lines 28-30; page 
140, lines 38-40; page 127, lines 5-30. Certainly 
such testimony is sufficient to go to the jury on 
the question of negligence.

On the question of contributory negligence it 
is true that there was testimony to the effect 
that the plaintiff had tripped in her effort to get 
away from the truck and that that had caused her 
foot to be projected under the truck, page 39, 
lines 17-20, but such testimony even if indicative 
of contributory negligence as a matter of law,
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which of course cannot be so, was denied by Miss 
Lacom.be, who said that the truck struck her left 
foot and precipitated her right leg under the 
truck. Page 73, lines 30-37. The doctor’s testi- ' 
mony as to the injuries to the left leg bear out 
this story. Page 53, lines 8-15; page 57, lines 27- 
31. Moreover, under the circumstances it certainly 
was a question for the jury to determine whether 
or not the driver of the truck had not placed Miss 
Lacombe in a position of sudden peril, in which 
case her conduct in avoiding the accident would 
certainly not constitute contributory negligence 
as a matter of law. It may also be suggested 
that Miss Lacombe did not look, or did not look 
effectively. She testified that she looked both 
ways, and her friend Miss Harris testified that 
they looked, and it cannot be said as a matter of 
law that Miss Lacombe did not look effectively, or 
else she would have had witnessed the approach 
of the truck because under the testimony it was 
a fair inference that the truck was proceeding so 
rapidly and so closely to the standing trolley car 
that it could not be seen when Miss Lacombe, 
being in a place of safety, looked. It is to be 
noted that the court did not base its action upon 
the absence of negligence or the presence of con-
tributory negligence.

We respectfully submit that the action of the 
trial court was error and that such action should 
be. reversed and a new trial granted.

Respectfully submitted,

STICKEL & STICKEL,
FRED. G. STICKEL, J r ., 

Attorneys and of Counsel with 
Plaintiff-Appellant.
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M a r i e  L a c o m b e ,
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C u d a h y  P a c k i n g  C o m p a n y , 
a corporation, 
Defendant-Respondent.

Action at Law.

BRIEF FOR DEFENDANT-RESPONDENT.

Facts.

The defendant, Cudahy Packing Company, is a 
corporation engaged in the sale of meats, etc. The 
defendant, James Dawkins, is engaged in the truck-
ing business in the City of New York and in the 
Metropolitan area. Dawkins’ business was gen-
eral trucking. He maintained his place of busi-
ness at 24 Worth Street, New York City. He 
operated a well known and active trucking organ-
ization. One William A. Miller (p. 102) was gen-
eral manager for the Dawkins trucking concern in 
June, 1924, and had been for six years past (p. 
105).

On July 30, 1924, the Cudahy Packing Company 
required trucking services for the delivery of 
meats to some customers in Essex County, New 
Jersey, and engaged the Dawkins Trucking Com-
pany to make the deliveries. Dawkins sent a truck 
and a driver, named McEwan, to the Cudahy place 
of business in New York City for that purpose.
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The truck was loaded and it proceeded under the 
absolute and complete direction and control of 
McEwan to the delivery of merchandise of the 
Cudahy Company. An employee of the Cudahy 
Company accompanied the Dawkins’ driver on the 
truck for the purpose of designating the places of 
delivery and for the further purpose of attending 
to the details of individual cases of delivery. He 
had no part of any sort, kind or character in the 
operation or control of the truck. It was solely 
in the charge of Dawkins and his man McEwan. 
McEwan was at no time in the employ of the 
Cudahy Packing Company or under its direction 
or control in any way, shape or manner, except in 
this, that he made the deliveries where directed.

Dawkins charged $25 per day for providing this 
service; gasoline, etc., were all provided for by 
Dawkins. While McEwan was driving this truck 
in the course of his delivery, proceeding along 
Washington Avenue in the Town of Belleville, New 
Jersey, the plaintiff in this action stepped out in 
front of a trolley car directly in front of the truck. 
The testimony in the case would clearly indicate 
in our judgment that she was guilty of contribu-
tory negligence and that there was an entire 
absence of negligence on the part of the driver of 
the truck, but on the evidence as it stood at the 
close of the plaintiff’s case, we are frank to say 
that we do not think it would have justified the 
granting of a nonsuit on either the ground of want 
of proof of negligence in the driver of the truck, 
or upon the proof of contributory negligence as 
far as the plaintiff was concerned.

The plaintiff and the truck collided and the 
plaintiff was seriously injured as a result of the 
collision. The truck, according to witnesses pro-
duced by the plaintiff, proceeded only a few feet 
after the contact and the plaintiff, who had been
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injured by coming into contact with the right front 
wheel of the truck, was removed from between the 
front and rear wheels.

The plaintiff’s action was brought against Daw-
kins as owner of the truck, and against the Cudahy 
Packing Company. The Cudahy Packing Com-
pany was included in -the action upon the theory 
that at the time of the accident, the truck was be-
ing operated under its control and operated by 
McEwan as its agent. At the conclusion of the 
plaintiff’s case, a motion for nonsuit was made 
on behalf of the Cudahy Packing Company upon 
the ground of want of proof of negligence, in any 
event, and on the further ground that the case, as 
far as the Cudahy Packing Company was con-
cerned, came strictly within the law as laid down 
in the cases of C o u rtin a rd  v. G ra y  B u ria l &  C re m a -
tion  C o ., and B u sch  v. ‘S ea b o a rd  B y -P r o d u c ts  C o k e  
C o m p a n y . The Trial Judge granted the motion 
for a nonsuit as to the Cudahy Packing Company, 
and his opinion stated as the basis for the granting 
of said motion is set forth in full, pages 142-146 of 
the printed case. After the granting of the non-
suit the plaintiff discontinued its action against 
the defendant Dawkins. The case is now here on 
the appeal of the plaintiff from the judgment of 
nonsuit.

We will endeavor to demonstrate that the Trial 
Judge was correct in his ruling on this motion. 
We will not enter into a discussion of the evi-
dence relating to the accident itself, except 
wherein this testimony or any part of it may bear 
on the subject matter of the relationship between 
the driver of the truck and the defendant Cudahy 
Packing Company. The complaint specifically sets 
forth and charges that the truck was owned by 
Dawkins. This was admitted by the defendant. 
The proof is conclusive and unrefuted that
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McEwan, the driver of the truck, was not in the 
employ of the Cudahy Packing Company, but was 
in the employ of Dawkins.

In re Control and Operation of Truck.

Paul V. Rungsted, a witness produced by the 
plaintiff, testified as follows:

“ Q. What was it that struck Miss Lacombe?
A. A truck owned by J. J. Dawkins” (p. 37).

The only other testimony in the case that in 
any wise connects the Cudahy Packing Company 
with the case is the testimony of William A. 
Miller (p. 102), and Robert McEwan (p. 110). 
The liability of the defendant, Cudahy Packing 
Company, outside of the question of negligence 
must be found in the testimony of these two wit-
nesses, otherwise there is no testimony in the case 
on the subject. Their testimony is not lengthy 
and we respectfully urge that the Court read it 
line for line.

Miller testified that on the 30th day of June, 
1924, he was in the employ of James J. Dawkins, 
who was at that time engaged in the general trucks 
ing business at 24 Worth Street, New York. He 
was bookkeeper and general manager of the 
Dawkins business (p. 102) ; that he had worked 
for Dawkins about six years (p. 105). He de-
scribed (pp. 104 and 105), the conduct of Dawkins’ 
trucking business. He stated that their business 
was to truck goods about for anyone, that they 
charged for this trucking service regular rates and 
that their rate charge finally fixed for two days’ 
trucking service, including the day in question, to 
thé Cudahy Company was $50 or $25 per day. 
It was paid by the Cudahy Company (p. 106). 
He said the gas used in the service was furnished 
by Dawkins. He testified that McEwan, the driver
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of the truck, was a chauffeur in the regular em-
ploy of Dawkins. His salient testimony embraces 
only three pages of the printed record (pp. 104, 
105, 106). I will not repeat it here.

The other witness referred to was the driver 
of the truck. He testified (p. I l l ) ,  that he was 
employed by James J. Dawkins, who was engaged 
in the general trucking business. He was directed 
to go to the Cudahy Packing Company place of 
business by the manager, Mr. Miller. He had never 
been to the Cudahy plant before (p. 111). He 
said when he reached Cudahy’s that he was told 
Mr. Gibney “would go with me and show me 
where to go.” He said that Gibney loaded up 
the truck (pp. 112 and 113). He said he followed 
the direction of travel indicated by Mr. Gibney, 
the employee, who went with him for this ex-
press purpose. McEwan said all he actually did 
was to drive the truck (p. 114). He said he did 
not participate in the unloading of the truck (p. 
114). Said he had worked for Dawkins continu-
ously for over two years (p. 115) ; that he had 
been driving that same truck for two years for 
Dawkins (p. 116) ; that he was paid always by 
Dawkins. He described the m o d u s  o p era n d i of 
the trucking business (pp. 116 and 117), and told 
that he was directed to go to the Cudahy plant 
where he went to get goods for delivery (p. 117). 
He testified that he operated the car exclusively; 
that was his job (pp. 117 and 118). He said 
Gibney, the Cudahy man, had nothing to do with 
the running of the car. He was positive about 
this. He said the limits of his work was the 
operation of the truck (p. 118), and when he got 
through he took the car back to Dawkins’ garage. 
He said he was paid by the Dawkins Company by 
the week (p. 119). He said he was not employed 
by the Cudahy Packing Company and never
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thought or assumed or had reason to believe he 
was (p. 120). He said there was a sign on the office 
of Dawkins reading, “Bonded Truckmen.”

It is suggested by counsel in his brief there is 
another element which creates a jury question as 
to whether or not the truck was being operated by 
Cudahy or Dawkins. A witness, Anna Seria (p. 
127), testifies that there were two fellows on the 
truck and that a fellow with a white coat on was 
driving the truck. She could not give any judg-
ment on the speed of the truck and did not see 
the accident (p. 129). Her attention was called to 
the situation by a scream. She was some distance 
away, on the other side of the street (p. 129). She 
was about a half a block away (p. 131).

On direct examination of McEwan, he was asked, 
“What color were your clothes?” He said he could 
not tell now. He was asked, “Did you have a 
white coat on?” He said, “No, sir.” He was not 
asked whether or not he had his coat off driving 
in his shirtsleeves, or he was not asked whether 
anybody on the car had a white coat on. There 
is no evidence in the case that Gibney wore a white 
coat. The lady in question must have mistaken 
shirtsleeves for a coat. Chauffeur truckmen are 
much more apt to be operating in their shirtsleeves 
than white coats in the middle of the summer. 
There is nothing, however, in the incident of this 
testimony that changes one iota the unrefutable 
facts. There is no proof of any kind to the effect 
that Gibney either drove the car or was author-
ized to drive the car. The only direct testimony in 
the case is clearly to the contrary.

The Law.

We respectfully submit that the case comes ab-
solutely under the lawi laid down in the follow-
ing cases, viz.:



7

C o u rtin a rd  v. G ra y  B u ria l &  C re m a tio n  
C o m p a n y , 98 New Jersey Law, 493;

B u sc h  v. S ea b o a rd  B y -P r o d u c t  C o k e  C o m -
p a n y , 100 New Jersey Law, 304.

The brief of the plaintiff recites a number of 
cases from other State Courts, some of which are 
in apparent conflict with the view expressed in 
the C ou rtin a rd  and B u sc h  cases, and most of which 
present facts not present in the instant case. They 
cite one New Jersey case, the case of W i n t e r  
against N o rth  J e r s e y  B u s  C o m p a n y , reported in 
New Jersey Advance Reports, Volume 5, page 42. 
The latter holds directly to the contrary of the 
plaintiff’s contention in this case. In the W in te r  
case it appeared that the bus was the property of 
the defendant and was being driven by the de-
fendant s driver. The title of the bus was in the 
defendant and the driver was in the employ of 
the defendant, even though it was being operated 
to serve patrons of the Paterson-Riverdale Com-
pany, the third party, not party to the suit. If we 
had no other law to apply to the situation than 
the law set down in the W in te r  case, judgment 
against Dawkins could be sustained, but clearly no 
judgment could be sustained against the Cudahy 
Packing Company.

The only other. New Jersey case cited in the 
plaintiff’s brief 4wts the case of W a r n e  v. M o o r e ,  
86 Law, 710, but the facts in that case are entirely 
different. In that case a defendant automobile 
owner hired a chauffeur to operate his car and it 
was held that the chauffeur was his agent for the 
purpose of operating his car. There is no parity 
of reasoning between that case and the instant 
case.

We submit that the law applicable in this case 
is that embraced in the C o u rtin a rd  and B u sch  
cases referred to: C o u rtin a rd  v. G ra y  B u ria l &  
C re m a tio n  C o m p a n y , 98 New Jersey Law, 493, and
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B u sch  v. S ea b o a rd  B y -P r o d u c t  C o k e  C o m p a n y , 100 
New Jersey Law, page 304. These are both Court 
of Errors and Appeals’ cases.

The facts in the C o u rtin a rd  case were substan-
tially these. The defendants, Caseys, in that case 
were undertakers in Plainfield. They hired one 
of the Gray Company hearses with a driver to go 
from Plainfield to a cemetery in Brooklyn, where 
an interment was to be made under the Caseys’ 
direction. John F. Casey sat upon the front seat 
with the driver. He exercised no control over the 
machine except to state to the driver the ceme-
tery objective of the funeral. The control and 
m o d u s  o p era n d i of the machine was under the 
direction and management of the iGray Company 
driver. This case is on all fours with the instant 
case.* The Cudahy Company hired the services of 
the truck and driver not for the purpose of de-
livering passengers or a body at a cemetery grave, 
but for the fixed purpose of delivering merchan-
dise to fixed destinations. There can be no legal 
distinction between the two purposes. If flowers 
had been carried in the vehicle to the cemetery and 
had been lifted off the hearse or vehicle, with or 
without the aid of the driver, it would not have 
changed the situation one iota. In the C a s e y  case 
a collision occurred en route to the cemetery to 
which the Caseys were directing the course of the 
hearse. The Court of Errors and Appeals held in 
that case that the Caseys were not responsible for 
the negligent operation of the hearse. They cited 
with approval the case of the N e w  Y o r k , L a k e  
E r ie  & W e s t e r n  R a ilro a d  v. S te in b re n n er , 47 New* 
Jersey Law, page 161, and stated that as in the 
S te in b r e n n e r  case the “elements of hiring, con-
trol, direction and power of dismissal are made 
distinct ra tio  d ec id en d i, and presents the funda-
mental tests of liability of the occupant and hirer 
of the coach under the legal status test of master



9

and servant” and held that applying the well- 
settled principle laid down that the defendants, 
Caseys, neither hired nor directed, nor controlled 
the driver; nor did they exercise over him power 
of authority or supervision.

In the instant case all the same elements are 
present as in the C a s e y ’s case. There is no dis-
tinction in the case created by reason of the fact 
that Dawkins’ truck had several places of destina-
tion rather than one. In the C ou rtin a rd  case the 
coach of the Gray Burial & Cremation Company 
undoubtedly had to stop and be loaded up with 
its freight or flowers or something or other for the 
purpose of conveyance to the cemetery. The 
driver in our case probably and undoubtedly did 
have to secure instructions as to locations and di-
rection, but the giving of a mere itinerary direc-
tion is not a direction of operation of the car. 
There are probably few truckmen operating their 
vehicles in the Metropolitan area who are not 
making constant inquiry for the location of their 
places of delivery and even if we assume that a 
representative of the Cudahy Company, an agent 
or employee, told the operator of the Dawkins 
truck the location of the place to go and the most 
expeditious and practical way to go, this would 
not change the analogy presented to the picture 
set forth in the C o u rtin a rd  case one iota either in 
legal contemplation or in fact.

The question presented in the C ou rtin a rd  case, 
after all, is exactly the question presented here. 
Who was in control and operation of the truck at 
the time of the alleged injuries, Dawkins or Cud-
ahy Company? The Court held in the C ou rtin a rd  
case that the transfer of services of the driver from 
the Gray Company to Caseys could not present a 
jury question unless it assumed the form of a de-
batable question, and there certainly is no evidence 
in the case at bar making this a debatable ques-
tion.
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In the B u sch  case (100 N. J. L., 304) a man 
na,med Gullum was doing business under the name 
of Calumet Coke Company. Callum had been en-
gaged in selling coke at retail. The Seaboard By- 
Product Coke Company took over the coke busi-
ness and decided to do its own selling, but in order 
to make delivery engaged Cullum to deliver by his 
trucks at stipulated prices per ton. In our case we 
engaged services at stipulated prices per day. 
Cullum’s truck carried a sign upon it “ Seaboard 
By-Product Coke Company.” The driver was em-
ployed and paid by Cullum. It was clear in the 
case that the truck was not owned by the Seaboard 
Company, that they did not hire its driver or pay 
him. They did load the truck and did give the 
driver the address of its destination. There were 
some other facts in the case that are not present 
in the instant case but not in any measure chang-
ing or affecting the relationship created. In that 
case the Court held that the case came clearly 
within the principle laid down in the C'ourtinard  
case and cited with approval the rather recent 
case of C h a rles v. B a rrett, 233 New York, 127; that 
Court held that the driver iwas held to be the ser-
vant of the truck owner where a truck owner hired 
his truck and driver to an express company to 
transport its express matter under seal between 
specified points.

It will be noted that the only purpose of an 
employee of the Cudahy Company being on the 
truck was to give consideration to matters that 
had nothing whatsoever to do with the operation 
of the truck. If the accident complained of had 
happened as the result of some negligent act of the 
employee of the Cudahy Company while he was 
acting within thq scope of such employment, a 
different question might be presented, but that is 
not the situation presented in this case.
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We submit that the conclusions of the Trial Judge 
set forth in the printed case correctly states the 
law as applicable to the facts in this case. Mc- 
Ewan, the driver of Dawkins, was in the employ 
of Dawkins solely and exclusively at the time of 
the accident, and the operation of the truck was 
absolutely and completely under his control. The 
fact that Gibney, an employee of the Cudahy Pack-
ing Company, happened to be on the truck, did not 
change the relationship existing between Cudahy 
Company and Dawkins, and the relationship ex-
isting between Dawkins and McEwan.

As a matter of common understanding, every 
passenger who enters a vehicle for transportation 
directs the place of stopping of the vehicle, but it 
would not be suggested for an instant that such 
passenger has anything to do with the control and 
operation of the vehicle. It is further plain that 
every person who sends an express package for 
express delivery directs destination of the express 
company, and it has never been held by a court 
anywheres as far as we can learn, that the fol-
lowing out of such direction of delivery created 
any obligation on the part of the shipper growing 
out of the operation of the shipment vehicle used. 
Certainly the mere fact that an employee of the 
shipper should happen to accompany a truck for 
the purpose of accomplishing some service which 
had no relation whatsoever to the operation of the 
truck cannot change the situation. It was dis-
tinctly so held in the C o u rtin a rd  case (cited 
above). The remedy of the plaintiff, if any, on 
the evidence presented is against Dawkins.

We most respectfully, therefore, submit 
that the judgment of non-suit should be 
affirmed.

Respectfully submitted,

ROBERT CAREY,
Attorney and Counsel for Defendant.
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