
IN D E X .

i»

Notice o f A ppeal........................... ..
Complaint...........................................
A n sw er.........................................
Judgment R ecord .........................

TESTIMONY.

Pl a i n t i f f ’s .

Henry Meyer—
Direct........................................
C ross....................................... ..

Nicholas Regan—
Direct......................................
Cross...............................
Redirect........... ............ ............

Recalled:
D irect......................... ;
Cross.................................

James O’Donnell—
Direct..........................

Charles Cadmus—
Direct............................
Cross.............................

Richard M. Johnson—
Direct .....................
C ross.........................

Andrew J. C o ll in s -
Direct ..........
C ross........

PAGE
1
2
4
6

8
12

17
22
26

54
55

29

29
32

34
36

36
46



II

t

PAGE

C. Herbert W allser —
D irect ..............................................................
C ross........ .......................................................

W illiam  P. O’ R o u r k e -
Direct ..............................................................

Recalled:
D irect ..............................................................

Herman Bush—
Direct.....................      ^
C ross............................. ..................................
R edirect..................................    ^

Motion for Nonsuit.................................................
Motion for direction o f V erdict...................... • •
C h a rg e ..............................    ^
Exceptions................ .................................................
Grounds o f Appeal...................................................

' &

t



N o t i c e  o f  A p p e a l *
Filed Oct. 26, 1916.

Æoutitîï (Siïrauii Coltri. 10

A n d r e w  J. Co l l in s  
Plaintiff - Respondent

vs.

Th e  Ce n t r a l  Ra i l r o a d  Co m-
p a n y  o f  N e w  Je r s e y , 

Defendant-Appellant.

Notice o f Appeal.

20

To C. He r b er t  W a l k e r , E sq .,
Attorney o f Plaintiff-Respondent.

Ta k e  N o t ic e  that the defendant appeals from the 
whole o f the judgem ent entered in this cause to the 
Court o f Errors and Appeals.

Ch a r l e s  E. M i l l e r  30
Attorney o f Defendant-Appellant.

WB^SttfeUbiaiy
40



C o m p l a i n t .

Filed Feb. 4,1916.

E SSE X  CO U N TY CIRCU IT COURT.

10

C e n t r a l  Ra i l r o a d  Co m p a n y  
o f  N e w  Je r s e y , a corpora-
tion, N e w a r k  I Y a r e h o u s e  
Co m p a n y , a corporation,

A n d r e w  J. Co l l in s ,
Plaintiff

v s .

Defendants.

Action at Law.

Complaint.

20 1. Andrew J. Collins, the plaintiff, resides at
Number 183 W alnut Street in the City o f Newark, 
County of Essex and State o f New Jersey.

2. Defendants before and on the twenty-first day 
o f October, Nineteen hundred and fifteen, was and 
still are corporations organized and existing under 
the laws o f  the State o f New Jersey engaged and 
had the possession and control of a certain ware-
house located at W ard and Mechanic Streets, 

30 Newark, New Jersey, where goods were received 
for shipment and delivery.

3. On the Twenty-first day o f October, Nineteen 
hundred and fifteen, the plaintiff, an employee o f 
M. Straus & Sons, was sent to the above described 
premises to secure a load o f chicken manure, an 
after receiving certain memorandum and proper in-
structions from  the employees, agents or servants of 
said defendants, was sent to Section S o f the afore- 

40 said warehouse.
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Complaint.

4. W hile plaintiff was about to load aforesaid on 
wagon of M. Straus & Sons and was law fully in and 
upon said premises walking in the warehouse o f the 
said defendant companies as aforesaid, the defend-
ants by their servants, agents or employees care-
lessly, negligently placed or allowed to remain a cer-
tain unprotected radiator on the aforesaid premises 
in a passageway provided for walking and without < 
any notice to the plaintiff, fell over and struck with 10 
great force the said plaintiff to the floor o f cement 
or concrete, seriousl}7, painfully and permanently 
injuring plaintiff, necessitating plaintiff to undergo 
an operation or operations, whereby plaintiff has 
lost a part o f his right foot.

5. Plaintiff in no w ay contributed to his injuries 
and his injury was occasioned entirely by the de-
fendant’s negligence as aforesaid.

20
6. By reason o f said injuries sustained as afore-

said, the said Andrew  J. Collins became sick, sore, 
lame and disabled and will remain so in the future, 
and has been confined to his bed and in the future 
will be confined to his home and suffered and un-
derwent and in the future will suffer and undergo 
great pain and suffering, and was put to great ex -
pense for hospital and medical services and med-
icine and will in the future be put to great expense.

30
7. Plaintiff Andrew J. Collins claims damages to 

the extent o f Twenty-five thousand dollars.

C. H e r b e r t  W a l k e r  
Attorney for  Plaintiff.

4 0



4

A n s w e r  o f  t h e  C e n t r a l  R a i l r o a d  C o m  
p a n y  o f  N e w  J e r s e y .

Filed Feb. 19, 1916.

ESSEX  COUNTY CIRCUIT COURT.

The answer of The Central Railroad Company, of 
New Jersey, a corporation of the State of New 
Jersey, having its principal office for the transaction 
of business in the City of Jersey City, County of 
Hudson and State of New Jersey, says:

1 . It has no knowledge or information sufficient 
3 0  to form a belief as to the matters and things set out

in Paragraph One of the complaint.

2 . It admits that on or before the twenty-first day 
of October, nineteen hundred and fifteen, it was, 
and still is, a corporation organized and existing 
under the laws of the State of New Jersey. It de­
nies that it was engaged and had the possession and 
control of a warehouse located at Ward and Mechanic 
Streets, Newark, New Jersey where goods were re-

40 ceived for shipment and delivery.

20

10 A n d r e w  J. Co lli n s
Plaintiff

Th e  Ce n t r a l  Ra il r o a d  Com -
p a n y  of  Ne w  Je r s e y , a cor-
poration, Ne w a r k  W a r e -
h o u s e  Co mp a n y , a corpora-
tion,

vs

Defendants

Action at Law. 
Answer
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Answer of the Central Railroad Company of New
J ersey.

3. It has no knowledge or information sufficient 
to form a belief as to whom plaintiff was employed 
by on October twenty-first, nineteen hundred and 
fifteen, or as to whether or not he was sent to the 
premises described in the complaint or as to the pur­
pose for which he was sent to said premises, if sent.
It denies that he received any memorandum and

J  10proper instructions from its employees, agents or 
servants, and it denies that he was sent to Section S 
of the warehouse mentioned in the complaint, by 
any of its employees, agents or servants.

4. It has no knowledge or information sufficient 
to form a belief as to whether or not plaintiff was 
injured in the manner mentioned in the complaint 
at the place therein mentioned. It denies that its 
servants, agents or employees carelessly, negli­
gently placed or allowed to remain a certain unpro- 
tected radiator on the premises mentioned in the 
complaint, alleging that its servants, agents and 
employees had nothiug to do in any way with the 
premised mentioned in the complaint.

5. It has no knowledge or information sufficient 
to form a belief as to the matters and things alleged 
in Paragraphs Five and Six of the complaint.

Ch a r l e s  E. Mil l e r  ¿q
Attorney of Defendant, The Central 

Railroad Company of New Jersey

4 0
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J u d g m e n t  i n  F a v o r  o f  P l a i n t i f f .
Entered Oct. 19, 1916.

ESSEX  COUNTY CIRCUIT COURT.

28893

10
A n d r e w  J . C o l l i n s ,

Plaintiff

vs.

C e n t r a l  R a i l r o a d  C o . o f  N. J.
Defendant

Action at Law.

Verdict by a Jury 
> Judgment for Plaintiff 

Amount $2000.00 
Costs 65.93 
Total $2065.93

C. H e r b e r t  W a l k e r , Atty. of Plaintiff

2 0  This action was tried before Judge Willard W. 
Cutler with a jury at the Essex County Circuit on 
October 19th, 1916.

The cause having been heard and submitted to 
the jury, they return their verdict as follows:

They find in favor of the plaintiff Andrew J. Col­
lins and assess the damages against the defendant 
Central R. R. Co. of N. J. at the sum of Two thou­
sand dollars.

3 0  Whereupon it is adjudged that the plaintiff re­
cover of defendant the sum of Two thousand dol­
lars and costs which are taxed at the sum of sixty 
five dollars and ninety three cents, making in the 
whole the sum of Two thousand, sixty five dollars 
and ninety three cents.

Judgment entered and signed October 19th A. D.
1916.

W m. S. G u m m e r e  
Judge

*

4 Q Book 93— page 565
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Case.

ESSEX  CIRCUIT COURT.

A n d r e w  J. Coll ins  

vs.

Ce n t r a l  Ra il r o a d  Co mpa n y  
of  Ne w  Je r s e y  et al.

Action at Law

10

Tr a n sc ri pt  of shorthand notes of testimony, and 
so forth, taken in the above stated cause, upon 
the trial thereof, at the Court House, Newark,
N. J., Wednesday, October 18, 1916, before 
Hon. Willard W. Cutler, Judge, and a Jury.

C. He r b e r t  W a l k e r  for plaintiff.
Ch a r l e s  E. Mil l e r  for Central Railroad Com- 2 0  

pany; John  W . Bis h o p , Jr., for the Newark 
Warehouse Company.

Mr. Walker opened for plaintiff.
Mr. Miller opened for the Central Railroad Com­

pany.
Mr. Bishop opened for the Newark Warehouse 

Company.

Mr. Bishop: I  would like to ask counsel 30 
whether he is really serious in joining the 
warehouse company?

Mr. Walker: I have joined the Newark Ware­
house Company and the railroad company in 
order to be absolutely safe in joining the proper 
party. If counsel for the defendant corporation, 
the Central Railroad Company, as he has just 
now admitted, says that the accident occurred 
in a part of the warehouse that has been leased 
by the Newark Warehouse Company to the 40
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Henry Meyer— Direct.

Central Railroad Company, that is not a fact 
that I knew until I came into the court this 
afternoon.

Mr. Miller: That is a fact. There is not the 
slightest douht about it.

Mr. Walker: If he further admits that the 
employees who were employed in that section 
were the employees of the Central Railroad 

I® Company I will be willing to discontinue as to 
the Newark Warehouse Company.

Mr. Miller: This was our freight-station that 
we have leased, and the men there were the em­
ployees of the Central Railroad Company.

Mr. Walker: That is all I  want. I  am per­
fectly willing to discontinue as to the Newark 
Warehouse Company.

The Court: A nonsuit will be granted as to 
the Newark Warehouse Company.

0̂ Mr. Walker: I  will consent that a nonsuit be
granted as to the warehouse company.

He n r y  Me y e r , sworn in behalf of plaintiff.

Dir e c t -e x a min a t io n  by Mr. Walker:
Q. Mr. Meyer, where are you now employed? A.

D. Osborne & Company.
Q. How long have you been employed there, Mr.

Meyer? A. About two months.
30 Q. Where were you employed before that? A.

Central Railroad Company.
Q. How long have you been emplyed by them?

A. Close onto four years.
Q. Mr. Meyer, are you acquainted with the inte­

rior of the Newark warehouse? A. Pretty well.
Mr. Miller: Let us call it the Central Railroad 

delivery station.
Q. Are you acquainted with the Central Railroad 

40 delivery station? A. Yes, sir.
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Henry Meyer— Direct.

Q. I  ask you if you have been on section S of the
Central Railroad delivery station. A. No, sir----
Have I been on section S?

Q. Yes, have you been in sectiop S? A. Oh, 
yes.

Q. About how big a section is that? A. Well, I 
couldn’t exactly just tell you how big. How do you 
mean, deep or what?

Q. Is it located in the center, or in the corner of 
the building, or what? A. No; it is on the end, 
down near Ward street.

Q. On the corner? A. Yes, on the corner.
Q. It is a corner section, then? A. Yes.
Q. It is sort of a triangle section?

Mr. Miller: I  object. Let him tell what it is.
(Question withdrawn.)

Q. Describe what kind of a section it is. A. 
Something like a figure L.

Q. What would be the dimensions of the section? 
A. About 25 feet square.

Q. 25 feet both ways? A. Both ways.
Q. I am asking you about the two ends of the L. 

How long are they? A. I  don’t know what you 
mean.

Q. Well, how long is one end of the section? A. 
It is about 25 feet from the driveway to the wall.

Q. How long is the other end? A. About 10 feet 
wide.

Q. Then that one end is 25 feet by 1 0  feet in
width. Now, on the other end of the L? A. About 
50 feet.

Q. 50 feet in length? How wide is that end? 
Would that be more than 10 feet or less than 1 0  feet? 
A. I couldn’t exactly tell you that.

Q. Can you tell me approximately? A. I  don’t 
know.

Q- Can you tell me whether it is wider at that end

10

20

30

40



10

Henry Meyer— Direct.

than you have already given me the dimensions of?
A. I cannot. I  was not well acquainted with the 
end section, not so much.

Mr. Miller: How wide do you say it is? If 
you know, state it, and if it agrees with my 
recollection of the station I will concede it.

Mr. Walker: I will say it is 10 feet wide.
10 Mr. Miller: All right; I  will say it is 10 feet

wide; that is about right.

Q. Were you in section S on October 21, 1915? A.
I  was.

Q. What time of the day were you in section S?
A. Around four o’clock or so.

Q. About four o’clock. How did it come that you 
went into section S at four o’clock? A. I  was work­
ing up at the elevator there and I had to come down g,

2 q with a case to the end section.
Q. This was around four o’clock? A. Yes.
Q. What did you see when you when you went 

down to section S? A. When I  passed down Mr.
Collins— I happened to see him sitting down there 
and I  went right along and delivered the case down 
to the S, and came back. This is the first I  knew 
the gentleman was hurt.

Q. Where was Mr. Collins sitting at that time?
A. Sitting right near the bags. 

o0 Q. Did you see a radiator in section S at that time?
A. Yes.

Mr. Miller: I concede that he was injured on 
section S, on this day, by a radiator falling on 
him. I don’t raise any question about that.
The only question I raise is who is to blame.

Q. Where was the radiator located at the time 
you saw it in section S? A. About 3 feet away from 
the wall, 2 or 3 feet.

40 Q. How long a radiator was it or how wide? Can
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Henry Meyer— Direct.

you give us the dimensions? A. About 3 feet long 
and about 2- 1 /2  feet wide.

Q. 3 feet long and how wide? A. About 2-1/2 
feet wide.

Q. You mean the height? A. The height was 3 
feet.

Q. (By Mr. Miller) And 2-1/2 feet wide? A. 2-1/2 
feet wide.

Q. (By Mr. Walker.) Well, now, Mr. Meyer, can 
you state how that radiator was located? Was it 
standing up or was it lying down, or how was it 
located? A. After the^accident?

Q. Yes. A. Lying down.
Q. Well, now, where were the legs of the radiator 

located, in front of the wall or away from the wall? 
A. I couldn’t tell you.

Q. Did you see anyone move the radiator before 
Mr. Collins came to section S? A. No, sir.

Q. Were you in section S prior to this time you 
speak of on October 2 1st? A. Why, I went in 
there often.

Q. Where did you find the lot of chicken feed 
located on October 2 1st, for M. Straus & Company? 
A. That was piled up against the wall.

Q. Chicken manure, up against the wall? A. Yes.
Q. Were the bags of manure lying right plumb 

against the wall? A. Yes, sir.
Q. Were they resting against the wall? A. The 

first pile was; then they piled right up from the 
wall.

Q. How many feet from the wall did they cover? 
A. Well, I should judge about 4 feet.

Q. And how wide? How much space? A. About 
2 feet.

A. Had you seen this radiator in section S prior 
to October 2 1st? A. I  had seen it the day before.

Q. Had you seen it any other time before that? 
A. No, sir.

10

2 0

30

40
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Henry Meyer— Cross.

C r o s s - e x a m i n a t i o n  b y  M r . M i l l e r :

Q. Will you describe to us this delivery platform? 
A. Why, it is narrow, almost like— about 10 feet 
wide, I  should judge, and about 25 feet long.

Q. You mean the section S or the whole platform? 
A. No, section S.

10 Q. How long was the whole platform, would you 
say? A. It runs almost from Lawrence street down 
to Ward street.

Q. Almost a block long? A. Almost from Law­
rence street down to Ward street.

Q. Is it closed in on all sides, walled in? A. Yes, 
sir; except the front doors.

Q. Is there a place for trucks to go up to? A. 
Yes.

Q. Where is that? A. Right in section S, between
20 section S and section M.

Q. And what do you mean by section S and sec­
tion M? A. Section S is down near Ward street.

Q. Why are they divided? What is the difference 
between section S and section M? A. All goods that 
are marked for a certain party, like Smith, or Steele, 
his goods go to section S.

Q. Anybody who has a last name beginning with 
S, is in section S, and so on down through the 
alphabet? A. Yes, sir.

3 0  Q. Are there any walls between the various sec­
tions? A. No, sir.

Q. All open? A. Yes, sir.
Q. Is there any light in there? A. Plenty of it.
Q. On the day of the accident, was there? A. 

Yes.
Q. What kind? A. Electric light.
Q. Is there any daylight gets in there? A. Yes.
Q. Do you remember whether it was lighted up on 

the day of the accident? A. Yes, sir.
40 Q* Now, you have said that the day before this
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Henry Meyer— Cross.

accident occurred you saw this radiator which sub­
sequently fell over on Mr. Collins? A. Yes, sir.

Q. Where was it that you saw it? A. Against 
the wall.

Q. Can you just illustrate to the jury how it was. 
Take this wall here (indicating) and let this be the 
platform. Just hold it off. Say one book is chicken 
manure and this black book is the radiator. Show 
how it was. 1 0

(Witness illustrates with books.)

Q. Is that (indicating) the chicken manure? A. 
Yes, sir.

Q. How much space would you say there was be­
tween the bags of chicken manure and the radia. 
tor.

Q. (By Mr. Walker.) Well, which is the chicken 
manure and which the radiator? A. The white is 
the chicken manure and the black is the radiator. 2 0

Q. (By Mr. Miller.) Is that it? A. Yes.
Q. How far apart was the radiator and the chicken 

manure when you saw them up against the rear 
wall in section S? A. About a couple of inches.

Q. Did you see the radiator between the time you 
saw it before, the day before, and the time you sawr 
it lying on the ground, after it,hit Mr. Collins? A.
I don’t know what you mean.

Q. Had you seen it, had you noticed the radiator, 
between the time you saw it before, the day before, 30 
and the time you saw it on the ground as it hit Mr.
Collins? A. I had seen it on the day before, that is 
all.

Q. But between the day before the day and the 
time you saw it lying on the ground, on Mr. Collins, 
after, had you seen it? A. No, sir.

Q. How far away was it from the place you had 
seen it the day before, when you did see it lying on
the ground, after the accident? A. After the acci­
dent?

40
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Henry Meyer— Cross.

Q. Yes. A. About three feet away from the 
wall. *

Q. You mean it had toppled over like this (illus­
trating)? A. Yes, sir.

Q. Just show to me how you saw it lying after the 
accident.

(Witness illustrates.)

1 0  Q. Out further from the wall? A. Yes, sir.
Q. Did you see anybody move it? A. No, sir.
Q. Would there be any reason for the railroad 

company people to move that? A. No, sir.
Q. Are there other people who go in there? A. Oh, 

yes, sir.
Q. Who are they? A. Truck drivers.
Q. People getting deliveries of their stuff? A. 

Getting deliveries.
Q. You don’t work for the railroad company now? 

20 A. No, sir.
Q. When you saw it standing against the wall the 

day before was there any danger of that radiator 
falling down? A. No, sir.

Q. Do you know how long that radiator had been 
in the warehouse, or in the station? A. I couldn’t 
tell you. All I  know, it had been there two days.

Q. Are you sure of that? A. Yes; I  have seen it.
Q. You mean the day before the day of the acci­

dent and the day of the accident? A. That is all I 
30 seen.

Q. What kind of a looking radiator was it? What 
did it look like? A. Like an ordinary radiator.

Q. Did it have a base at the bottom? A. No, sir.
Q. No base? A. No, sir.
Q. Could you make a little diagram of what it 

looked like if I gave you a sheet of paper? A. Why, 
yes.

Q. All right, suppose we try that. (Hands wit­
ness a piece of paper.) Make a little diagram of 

40 what it looked like, just the front side, as you stood
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Henry Meyer— Cross.

looking at it? A. That is hand drawing (witness 
draws on piece of paper).

Q. That is very good. Will you mark that with 
your initials, please? (Witness complies.)

Mr. Miller: I ask that it be marked for identi­
fication.

Marked P -1  for identification. 10

Q. Just indicate where the floor is. Just mark 
that “ Floor.”

(Witness complies.)

Mr. Miller: I  understand you object to the 
jury seeing that now?

Mr. Walker: Until Task him some questions.

By Mr. Walker: 20

Q. Mr. Meyer, where are the goods taken after 
they are shipped to the Central Railroad Company 
and prior to their being delivered in the different 
sections? A. They are checked out of the car up­
stairs.

Q. After they are checked out of the car upstairs 
how do they reach the different sections? A. They 
are put on elevators and put down on the ground 
floor, the next floor.

Q. After being brought down to the ground floor  ̂
how do they reach section S? A. They have three
or four truckers around the elevator taking goods 
away.

Q. What do you call them? A. Truckers.
Q. Are those truckers employees of the Central 

Railroad? A. Yes, sir.
Q. Well, now, for a load of chicken manure to 

reach section S, from the elevator, would it be 
necessary for a trucker to take it on the truck, or

40
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Henry Meyer— Cross.

some vehicle, to get to section S? A. Why, they 
do. They meet cars further down there.

Q. Well, now, after a trucker gets a load of chicken 
manure to section S does he unload it or does he 
leave it standing on the vehicle? A. He unloads it.

Q. That is part of his duty, is it? A. Yes, sir.

Mr. Miller: Now, I  ask that it be marked in 
evidence.

10
Marked Exhibit P -1.

By Mr. Miller:

Q. Mr. Meyer, I notice that you draw the legs of 
the radiator. Is that intended to be a square leg or 
a round leg at the bottom? A. That is square. Of 
course, they come square and round, if I  am not 
mistaken.

Q. How did the radiator that you saw on October 
™  21st go? Did it have round legs or square legs? A. 

I couldn’t tell you; I didn’t notice the legs.
Q. Did you make an examination of the radiator 

after the accident? A. No, sir.
Q. Well, now, do you recall what position the 

legs were in after the accident? A. No, sir, I  do 
not.

Q. As I understand, you saw the radiator after 
the chicken manure had been loaded on the floor in 
Section S? A. Yes.

Q. You said, when I  examined you a little while 
ago that the truckers who were employed on the 
railroad company had no reason to move the radi­
ator or the chicken manure after it once got to the 
place? A. Yes.

Q. Their job was done then? A. Yes, sir.

By Mr. Walker:

Q. Well, Mr. Meyer, isn’t it true that on October 
¿Q 2 1st you saw the radiator in a different place in
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Nicholas Regan— Direct.

Section S, than when you saw it on October 2 0 th? 
A. Yes, sir.

Mr. Miller: He said so a couple of times.

Q. Isn’t it true that in order to unload that chicken 
manure on October 2 1st it would have been neces­
sary to move the radiator? A, No, sir.

Q. Isn’t it true that the radiator was standing, 
on October 2 0 th, the same pluce that the chicken 
manure was standing on October 21st? A. No, sir.

Q. Was there very much stuff in Section S on 
October 2 1st? A. No, sir.

Nic h o l a s  Re g a n , sworn in behalf of plaintiff.

Dir e c t -e x a min a t io n  b y  Mr . W a l k e r :

Q. Mr. Regan, where do you work? A. Central 
Railroad of New Jersey.

Q. In the railroad section of the Newark ware­
house? A. Yes, sir.

Q. What is your line of employment there? A. 
Delivery clerk.

Q. What section do you work in? A. S section.
Q. Were you working in section S on October 2 1 , 

1915? A. Yes, sir.
Q. Do you know Mr. Collins? A. I do.
Q. Do you remember seeing Mr. Collins on Octo­

ber 21st? A. I do, yes.
Q. Do you remember seeing Mr. Collins about 

four o’clock on October 2 1 , 1915, with reference to a 
lot of chicken manure? A. Yes, sir; somewheres 
around that time.

Q- Will you kindly tell the jury what Mr. Collins 
said to you before this accident.

Mr. Miller: I  object, on the ground of incom- 
petency.

The Court: How is it material? How is it 
competent?

10

20

30

40
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Nicholas Began— Direct.

Mr. Walker: I think we have a right to show 
that this plaintiff, Mr. Collins, went to Mr. 
Regan and inquired for his lot of chicken 
manure, and that he had a perfect right on the 
premises.

Mr. Miller: I  agree to that. The objection to 
this question is that Mr. Collins came there to 
get some chicken manure. He had a perfect 
right there. We do not dispute that.

Q. Mr. Regan, on October 21st did you see a radi­
ator on section S? A. Yes, sir.

Q. Did you see this radiator on October 2 0th, the 
day before the accident? A. I  believe about two 
days, I  saw it there.

Q. On October 19th did you see it there? A. The 
19th or 20th, I don’t exactly recall the date, but I 
know I saw it there about a day or two before that. 

2o Q. Are you positive that you saw it on October 
19th? A. No, I am not positive.

Q. Where was this radiator when you first saw 
it? A. Up against the wall.

Q. Where was the lot of chicken manure placed 
in section S? A. Right in about the center of the 
dyke, what we call the dyke.

Q. A 10 foot wide section? A. A 10 foot platform 
from the dyke.

Mr. Miller: Tell him to tell what it is.
30 Q. Was the dyke a 10 foot section of platform?

Mr. Miller: I  object to that as leading. Let 
him tell what it was.

Q. What was the dimensions of that dyke? A. 
From the platform or dyke in front of it----

The Court: You had better find out what a 
dyke is. The jury don’t know.

Q. What do you call a dyke? A. What we call 
40 a dyke, where the platform is raised up, where the
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Nicholas Began— Direct.

wagons drive in to load their stuff on. In front of 
that platform, we call that the dyke, where the 
wagons drive in from the outside.

Q. That is in front of section S? A. Yes.
Q. How wide is this part you call the dyke?
Q. (By Mr. Miller.) As I  understand, the dyke 

has a perpendicular dimension, hasn’t it? A. You 
mean where the wagons drive into it?

Q. (By Mr. Walker.) Yes. A. I  should judge 
about 50 feet.

Q. Well, how wide is the platform where this 
chicken manure is placed? A. I  should think about 
10 feet.

Q. Where was this chicken manure on October 2 1 , 
1915? A. Right in the center of the platform.

Q. Where were the bags piled? A. Piled right 
up against the wall.

Q. Where was the radiator, as compared to the 
bags, located, on October 2 1 st? A. Why, when I 
saw the radiator the day before that it was up 
against the wall, just above where the bags were.

Q. Did you see the radiator on October 2 1st, 
prior to the accident? A. I  did that morning, I 
believe.

Q. Are you sure you saw it that morning? A. 
Yes, quite positive.

Q. This accident happened in the afternoon? A. 
Yes, sir.

Q. Do you recall seeing the radiator on the after­
noon of the accident? A. No, I  do not.

Q. When did the lot of chicken manure arrive in 
section S? A. That I  could not recall.

Mr. Miller: I have the record here if you want 
it. There you are (hands paper to Mr. Walker). 
Arrived on the 18th.

Q. Then you are positive that you didn’t see the 
radiator on the afternoon of October 2 1 st, prior to 
the accident? A. Positive.

10
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Nicholas Regan— Direct.

Q. Mr. Regan, did you see the radiator after the 
accident? A. Yes, sir.

Q. On October 21st? A. Yes, sir.
Q. Where was the radiator located after the acci­

dent? A. Lying right alongside of the bags when I 
first noticed it.

Q. Alongside of the bags? A. Yes, partly in front 
of it.

10 Q. I give you a piece of paper and I want you to 
indicate on that paper the location of the bags and 
the radiator after the accident. A. (Hands witness 
pencil and paper.) A. Here are the bags lying 
around here (indicating). Is that what you want?

Q. Yes. Indicate the wall. A. This would be 
the wall alopg here (indicating).

By Mr. Miller:
Q. Is that the wall? A. That is the wall. There 

would be the bags piled up here (indicating).
Q. Now mark the walls “ W  ” and the bags “ B ”. 

(Witness complies.) Mark the radiator “ R ” where 
you saw it lying on the ground. Mark it with an 
“ R ”.

(Witness complies.)

By Mr. Walker:
Q. Now, Mr. Regan, how far from the wall was

30 the nearest bag to Mr. Collins’s wagon? A. You 
mean the end of the bags here to the wagon?

Q. Yes. A. I  should judge maybe that would be 
3 or 4 feet.

Q. How far from the wall was the end bag? A. 
You mean the hind end of the bags or the head end?

Q. The head end. A. From the wall to here (in­
dicating).

Q. Yes. A. Well, I  should judge, about 5 feet it 
would run out—guessing at it.

40 Q. And this radiator— did the radiator lie slightly
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Nicholas Regan— Direct.

beyond the bags? A. I think it did. I  was excited 
at the time. I went to help Mr. Collins.

Q. I see. A. I  don’t just recall but that is my 
idea of it.

Q. Well, can you tell me how many feet it was 
from the end of the bags to the outermost point of 
the radiator? A. No.

Q. You cannot? A. No.
Mr. Walker: Just sign your name to this. 

Put your initials to it.
(Witness complies.)
Mr. Walker: Is there any objection to my in­

dicating the number of feet it is?
Mr. Miller: Not at all.

Q. Just indicate the number of feet from here to 
here (indicating) that you have stated. A. From 
one end of the platform to the other.

Q. From the front of the bags to the wall you 
said was 5 feet and from the end of the bags to the 
wagon was 4 feet? A. Yes.

Mr. Walker: I  offer this in evidence.
Marked Ex. P2 .

Adjourned to Thursday, October 19, 1916.

SECOND DAY

T h u r s d a y , October 19, 1916.
Met pursuant to adjournment.
Present, counsel as before stated.

N i c h o l a s  R e g a n  resumes the stand in behalf of 
plaintiff.

D i r e c t -e x a m i n a t i o n  (c o n t i n u e d ) b y  M r . W a l k e r :

Q. Mr. Regan, after the accident had happened 
what did you see in regard to the position of Mr.

10
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Nicholas Regan— Cross.

Collins and the position of the radiator? A. I can­
not recall the position of the radiator; I can recall 
Mr. Collins sitting down on a bag and holding his 
foot and telling me that he had smashed his foot.

Q. What did you do with the radiator after it had 
fallen on Mr. Collins’s foot?

Mr. Miller: Is that material?
1 0  The Court: I  don’t see how it could be material.

Unless they want to show something about its 
position afterwards. I  do not think it is com­
petent.

(Question withdrawn.)
Q. Mr. Regan, how long have you been clerk of 

section S? A. About four years and a half.
Q. Are there one or two windows in section S, 

fronting oil the street? A. There are three windows 
fronting on Ward street.

2 0  Q. Did the accident happen on the Ward street 
end of the section or on the other end of the section? 
A. It happened about in the center of it, I  should 
judge.

Q. How far is the center of the section from Ward 
street in feet? A. I  should judge about 45 feet.

Q. Is the nearest window on Ward street 45 feet 
from where this accident happened? A. I should 
think so.

Cro ss -e x a min a t io n  b y  M r . Mi l l e r :

Q. Mr. Regan, how long have you known Mr. 
Collins?

Mr. Walker: I object. I  do not think that is 
material.

The Court: I will allow the question.

A. Well, I  have known him, I  guess, pretty near 
as long as I have worked there.

40 Q. About four years? A. I think so.



23

Nicholas Regan— Cross.

Q. After the accident you went up to Mr. Collins’s 
house? A. Yes, sir.

Q. That was on the evening of the accident? A. 
Yes, sir.

Q. Have you talked with Mr. Collins since that 
accident? A. Yes, sir; just a few minutes.

Q. Or talked with his lawyer since the accident?
A. A few minutes, outside here.

Q. About the case? A. No, nothing particular. 10  
Q.. In general, about the case? A. Well, he just 

asked me a few questions about it, no more than 
what I told here now.

Q. You told him what you told here now? A. 
Well, some parts of it, yes.

Q. Now, last night you drew us a diagram, show- 
ing the position of the radiator, and then, this 
morning, I understood you to say that you could 
not recall the position of the radiator. What do 
you mean by that? A. Well, I  was excited at the 20  
time the radiator was lying there.

Q. Do you know where the radiator was? A. Not 
exactly, no.

Q. Well, you drew a diagram here? A. Well I 
know I  did. At the time, I  was excited.

Q. When do you mean you were excited? I don’t 
quite get that. A, I was excited here yesterday 
and I was excited down there at the time of the 
accident.
^ Q. Weil now, what 1 want to get at is exactly 30 
w hat you know about where this radiator was» A 
Well, I  couldn’t tell you. '

w  Y^ te? ay J0U drew this diasram, P2 , and said 
this (indicating) was the wall and this (indicating)

as the chicken manure, and this (indicating) was
4  t r - 7 7  1 - 1 drew that Ml'' Gollfns eat

ator a gTla'1Ce 1 thou«ht 1 saw the *adi-
f J  8  here. I  couldn’t tell how close or how 
tar away it was to him.

Q. Well, now, had you seen this radiator prior to 40
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Nicholas Regan— Cross.

this accident at any time out in front of this chicken 
manure? A. No, sir.

Q. Were you there? A. I was there every day.
Q. Were you there that day? A. Yes, sir.
Q. How long had you been there that day? A. 

All day.
Q. Had you been right in this one section S? A. 

Yes, sir.
IQ Q. Mr. Regan, if this radiator had been out in 

front of these bags wouldn’t you have seen it? A. 
Well, I  naturally would; but time and again a per­
son might go by it and not see it; but I naturally 
w7ould see it if it was there.

Q. But you didn’t see it, I  understand, in front? 
A. No, sir.

Q. You had seen it on the morning of the acci­
dent? A. Yes, sir.

Q. Where was it then? A. Against the wall.
20 Q Where were the bags of chicken manure? A. 

Alongside of it.
Q. How far apart were the two? A. I couldn’t 

tell you that.
Q. Well, were they very far apart? A. No; they 

weren’t very far apart, no.
Q. Can you give us some idea how far apart they 

were? A. I wouldn’t think they were over a foot 
or so.

Q. Close together, you mean? A. Yes.
30 Q. Do you know what time of day that was? A. 

That the accident happened? .
Q No; wrhen you last saw this radiator. A. 

About eight or nine o’clock, I should think. I was 
going by there and naturally I thought----

Q. Now, why was it that you could see it at this 
one time in the morning and couldn’t see it later on 
in the day? A. I  looked for the name of it, who it 
was for.

Q. Do you remember who it was for? A.. Sira-
40 mons Pipe Bending Company,
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Nicholas Regan— Cross.

Q. Do you remember whether the radiator came 
in before or after the chicken manure came in? A.
I think it came in after the chicken manure.

Q. Now, Mr. Collins, I  understood you to say 
yesterday that after the accident this radiator was 
lying alongside of the chicken manure. First, how 
wide was the pile of chicken manure? How wide 
was the front of that chicken manure? A. I  should 1n 
say about 5 feet. 1 ^

Q. Wide? A. Yes, sir.
Q. And extended back to the rear wall of the 

freight station there? A. Yes, sir.
Q. You state it was about 5 feet back from the 

front to the wall? A. How do you mean, where 
the pile lay?

Q. Yes, the pile there. A. To the front of the 
bags, yes.

Q. Then you think it was about 5 feet wide also?
A. Yes, sir; about that; I  didn’t measure it, o f2 0  
course.

Q. You said yesterday, as I have it here— maybe 
I am wrong—you said after the accident the radi- 
tor was lying right alongside of the bags. What I 
want to find out is, whether, as you remember'it, 
the radiator was in front of this pile of bags or 
alongside of this pile of bags?

Mr. Walker: I object to this question. The 
witness has drawn a diagram and I would ask 30 
that the diagram be referred to.

The Court: Counsel may proceed with the 
cross-examination in his own way.

Plaintiff’s counsel prays an exception to this 
ruling of the Court.

Exception noted as ground of appeal.
Q. Do you remember saying that yesterday, that 

the radiator was right alongside of the bags after it 
fell down? A. Yes, sir. 40
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Nicholas Regan— Redirect.

Q. Does that mean alongside of the bags or out 
in front of the bags? A. The bags were here (indi­
cating) and I  just took a glance at it. I  think that 
the radiator was right here (indicating) right on 
the side of the bags.

Q. Was it between the bags and the place where 
Mr. Collins’s truck was? A. No, I don’t think it 

jq was; I think it was right on the side where it tipped 
over.

Q. Let us get at that this way. (Counsel draws 
on black-board.) Suppose this (indicating) was the 
wall along here, the black is the radiator, and the 
wThite is the chicken manure, and suppose this is the 
platform (indicating) and that I  am Mr. Collins’s 
truck. Will you just show us about how it looked 
to you, as you saw it? A. As I  saw it it was about 
like that.

Q. Which is the radiator? A. The black.
Q. In other words, the radiator was not out in 

front of the bags, but alongside of them, after you 
saw it fall down? A. Yes.

Q. After you saw it had fallen down? A. Yes, 
sir.

Q. And as I  understand it you didn’t take any 
particular notice of the radiator? You were inter­
ested in helping Mr. Collins out? A. Yes.

Q. You did help him, and finally send him home?
A. Yes, I did as much as I  could do.

30

Re d ir e c t -e x a min a t io n  b y  Mr . W a l k e r :

Q. Mr. Regan, will you kindly state on which side 
the pile of chicken manure this radiator stood before 
the accident?

Mr. Miller: I  object. How is that redirect.
Mr. Walker: You have gone into it to show 

the position of the radiator.
The Court: I  suppose it is part of your case.40
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If you think you have not put it in you may 
put it in now.

Q. Mr. Regan, the black book represents the ra­
diator and the white or gray book represents the 
pile of manure, and this (indicating) is the wall of 
the warehouse. Will you kindly indicate to the 
jury on which side----

Mr. Miller: Let him place the book.

A. If I  am not mistaken this is the chicken ma­
nure side right like that (indicating).

Q. That was before the accident? On the morn­
ing of the accident? A. No; it was after the acci­
dent.

Q. I have asked you to place the radiator where 
it stood on the morning of October 21st, before the 
accident? A. When I  seen it, it stood up here like 
that (indicating).

Q. Now, will you tell the jury where it stood and 
where it lay after the accident, on the afternoon of 
October 21st? A. About like that (illustrating).

Q. On the opposite side? A. Yes.
Q. In the morning you saw it on the lefthand 

side? A. Yes, sir.
Q. And in the afternoon on the righthand side? 

A. After it fell over.
Q. Now, Mr. Regan, you have employees of the 

Central Railroad who you call truckers, do you not? 
A. Yes, sir.

Mr. Miller: I  object to that as not redirect.
Mr. Walker: This is part of my case.
Mr. Miller: I do not think it is proper, after 

the witness has been directly examined.
The Court: It was brought out in the original 

case.
Mr. Walker: In the original examination of 

this witness I  went into the position of this 
radiator. Now, on redirect, I  want to go into

1 0
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Nicholas Regan— Redirect.

it a little more inasmuch as there has been a 
question raised by this attorney as to where it 
was. This man was the clerk.

The Court: I  will allow that question and 
allow" the defendant an exception.

Defendant’s counsel prays an exception and 
the same is allowed.

Q. (Question read.) A. Yes.
Q. Do you recall how frequently the truckers 

came into your section on October 2 1 st? A. No, sir.
Q. Can you tell approximately the number of 

truckers that came into your section on the after­
noon of October 21st? A. No, sir.

Q. Would you say that there were more than 
half a dozen?

Mr. Miller: I  object. *
The Court: He said he didn’t know.

By Mr. Miller:

Q. Do you know whether any truckers came in 
there on the afternoon of October 21st? A. I  couldn’t 
tell you; but there naturally was.

Q. Would the truckers have any reason to move 
this radiator? A. No, sir.

Q. After it had been placed once by the truckers 
3 0  what is their duty with regard to that? A. They 

had nothing to do with that at all.

By Mr. Walker:

Q. The truckers are men who pile up stuff in the 
section? A. Yes, sir.

Mr. Miller: I  object.
The Court: It is your original case, but if you 

say you have omitted something I will allow 
you to put it in, but not as ordinary redirect.40
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James O’Donnell— Direct. 
Charles Cadmus— Direct.

Ja me s  O’Do n n e ll  sworn in behalf of the plain-

Dir ec t -e x a min a t io n  b y  Mr . W a l k e r :

Q. Mr. O’Donnell, where are you employed? A.
M. Straus & Sons.

Q. Do you know about M. Straus & Company 
receiving a load of chicken manure on or about Oc- 
2 1, 1915? A. Yes, sir; I  do.

Q. Will you state, if you know how it happened, 
that Mr. Collins went for this load of chicken ma­
nure?

Mr. Miller: I  have stated that he came down 
there because this came over the Central Rail­
road on the siding.

Mr. Walker: Do you concede that the Central 
Railroad telephoned to this company? 2 0

Mr. Miller: I  think it is very highly probable.
I have conceded that Mr. Collins had a right 
there. He was an invitee on our premises on 
that day and how he got there I do not think 
makes a particle of difference.

Mr. Walker: All I was going to ask Mr.
0  Donnell was whether or not he received word 
from the Central Railroad on October 24st. If 
you concede it I  will withdraw him.

Mr. Miller: Withdraw him. I concede it. 3 0

Ch a r l e s  Ca d mu s  sworn in behalf of plaintiff. 

Dir ec t -e x a min a t io n  b y  Mr . W a l k e r :

Q. Mr. Cadmus, where are you employed? A. 
Murphy?s Furniture Company.

tiff.

a  ^  ®ow lo n g  have you been working for them? 
A. Started this morning.

j - A. Simons ̂ipe Bending Company. 40
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Charles Cadmus— Direct.

Q. What position do you hold at the Simons Com­
pany? A. Teamster.

Q. While you worked for the Simonds Pipe Bend­
ing Company as teamster did you have occasion to 
go to the Newark Warehouse during Monday on 
October, 1015? A. Yes, sir.

Q. Do you recall seeing a radiator in section S of 
10 the Newark Warehouse? A. Yes, sir.

Q. Do you recall seeing that radiator on or about 
October 21st? A. Yes, sir.

Q. Were you in section S on October 21st? A. I
was.

Q. Did you see the radiator on October 21st in 
section S? A. Yes, sir.

Q. Can you tell the jury about how high and how 
wide that radiator was that you saw on October 21st? 
A. I think about 38 inches high.

20
By the Court:

Q. H o w t wide? A. I  guess about 2 1/2 feet wide. 

By Mr. Walker:
Q . That is really the length? A. Yes, sir/
Q. the width would be? A. About that size (in­

dicating).
Q. That would be about ten or twelve inches? A.

30 Ten or twelve inches, yes.
Q. On October 21st, the morning of October 21st, 

where did you see this radiator? A. Why, it was 
sitting right near the wall of a house.

Q. On the morning of October 21st howT near the 
wall did you see it? A. I  judge about 2 feet from 
the wall.

Q. Did you see that radiator attached to the floor? 
A. No, sir.
• Q. Did you see it attached to the wall of the 

40 building in any way? No, sir.

*



31

Châties Cadmus— Direct.

Mr. Miller: It seems to me these questions 
are so nearly leading that they can be objected 
to.

Mr. Walker: I  withdraw that question.

Q. Was this radiator attached in any way to any­
thing? A. No, sir.

Q. How near is the nearest light to where this 
radiator stood on October 21st in the Newark Ware- _ 
house of section S? À. I guess about 8 feet.

Q. The glass light is about 8 feet away? A. Yes, 
sir.

Q. How high is the ceiling of section S where 
this radiator stood? A. About 20 feet, I guess, but 
then the lamp hangs down.

Q. The ceiling is about 20 feet and the lamp hangs 
down, how far in feet? A. I guess it must be 10 
feet, 8 or ten feet.

Q. On October 21st in the morning did you see a ^  
lot of chicken manure alongside of this radiator?
A. That I didn’t notice. I  didn’t k now what was 
in the bag. I was looking for freight so I  can’t say 
what was in the bag.

Q. Did you see any bags there October 21st? A. 
There was bags laying there, yes, but I  never paid no 
attention to what they were.

Q. Did you ever notice bags of anything lying 
alongside the radiator on this morning of October 
21st? A. Not that 1 noticed, no. It might have 
been a matter of two or three days before I  was ^  
over there before.

Q. How frequently did you go to section S for the 
Simmons Pipe Bending Company? A. Three times 
a week on the average.

Q. Have you gone there more than three times a 
week? A. Sometimes, yes, sir.

Q. Have you gone there as much as once a day.

Mr. Miller; Let him tell. I  object to it as 
leading. 40
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Charles Cadmus— Cross.

The Court: Yes, that is leading.
Objection sustained.

Q. Have you gone there more than three times a 
week? A. Yes, sir.

Q. How many more times? A. That I can’t say. 
Q. During the month of October, just prior to the 

week of October 21st, how many times did you go 
to section S of the Newark Warehouse? A. I  can’t 

jq recall how many times I went there.
Q. Can you give us any approximate idea? A. No, 

sir.
Q. What was the last time you went there before 

October 21st? A. About four days. I  wasn’t the 
only one to go there. Sometimes automobiles go 
there, other drivers.

Cross -e x a min a t io n  b y  M r . M i l l e r :

Q. You say you worked for the Simmons Pipe 
20 Bending Company? A. I did at that time.

Q. Do you know a man named John Mulligan 
working there? A. Yes, sir.

Q. Do you know whose handwriting----  A. I
can’t swear to it.

Q. Do you recognize this? A. This is it here.
Q. Yes? A. Yes, sir.

Marked D-2 for identification.
Q. Mulligan was another truck driver? A. Yes, 

30 sir; driver.
Q. How did you notice this particular radiator ? 

A. I  happened to see the radiator standing there.
Q. Com ing to your company? A. No, sir; I didn’t 

look  at it, didn’ t see the mark on it, just noticed it 
passing it.

Q. You worked for the Simmons Company? A. 
Yes, sir.

Q. How long before the accident had you seen 
the radiator there? A. I  can’t say. That is the fiist 

40 I  noticed it.
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Q. Was your attention particularly attracted to 
this radiator? A. No, sir.

Q. When did you hear about the accident? A. 
Why, a month ago.

Q. A month from this time?—some time in Sep­
tember of this year? A. Yes, sir. I  didn’t know 
John was hurt.

Q. And then someone came to you and asked you jq 
if you had seen this radiator? A. Yes, sir.

Q. When was it they came to you? A. I  couldn’t 
say. I wasn’t home at the time. They left that in­
formation.

Q. Did you talk to somebody about it? A. No, 
only when I got a subpoena. That is all I know.

Q. Since then have you been talking to somebody 
about it? A. No, only the question was asked if I 
had seen it.

Q. Did anybody ask you before you were put on 2 0  
the witness-stand where this radiator stood? A.
No, sir.

Q. Nobody asked you? A. No, sir,
•Q. So that there was nothing to call your atten­

tion to this radiator since that day. Have you 
thought about it since? A. Since I  have thought 
about it to tell whether I had seen it or not.

Q. But between October 21, 1915, and September, 
1916, you had nothing in your mind about this radi­
ator? A. No, sir. g0

Q. Had no reason to fix it in your mind. A No 
sir. ’

Q. No one had spoken to you about it? A. No. 
sir. ’

Q. Didn t know it had fallen over and hurt Col­
lins? A. No, sir.

Q. Well, you are positive on that particular morn- 
1Dg, °“ the 2lsfc day of October, 1915, this radiator 
was standing there 2 feet from the wall? A. Yes
81J*. *

40
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Richard M. Johnson— Direct.

Q. What kind of a day was the 21st day of Oc­
tober? A. That I  can’t tell.

Q. What day of the week was it? A. That has 
got me.

„Q. What did you do that day? A. I  delivered 
stuff all day long.

Q. What places did you deliver stuff on the 21st 
of October? A. Over in Harrison.

- Q. Who did you deliver to in Harrison on the 21st 
of October? A. Hyatt Roller Bearing Company.

Q. How do you know you delivered on the 21st of 
October to the Hyatt Roller Bearing Company? A. 
That is as near as I can remember.

Q. I  want you to be sure about it. A. I am posi­
tive.

Q. As I  understand you, you had never seen this 
radiator before or since October 21st, 1915? A. No* 
sir.

^  Q. The only time you have ever seen it? A. Yes, 
sir.

Ric h a r d  M. John so n  sworn in behalf of plaintiff.

Dir e c t -e x a min a t io n  b y  M r . W a l k e r :

Q. Where are you employed? A. Simmons Pipe 
Bending Works.

Q. Mr. Johnson, how long have you worked for 
30 the Simmons Pipe Bending Company? A. Now it 

is going on five years.
Q. What position do you hold with them? A. 

Teamster.
Q. As driver or teamster of the Simmons Com­

pany do you have occasion to go to the Newark
Warehouse? A. Yes, sir.

Q. Do you have occasion to go to any particular 
section of the warehouse? A. Well, it is generally 
in section S.

4 0  Q. Why do you go to section S? A. Simply be*
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cause they are laid out in that style, from A  to B, 
from B to C, until you come to S.

Q. The Simmons Company’s stuff goes to section 
S? A. Generally, as a rule.

Q. Well, now, Mr. Johnson, do you recall going 
to section S of the Newark Warehouse during Octo­
ber, 1915? A. I couldn’t swear that I did.

Q. Do you remember going before October 21,1915?
A. No; I couldn’t say so.

Q. Well, Mr. Johnson, didn’t you make a state­
ment—

Mr. Miller: I object to anything further on 
that, on the ground that it is incompetent, ir­
relevant and immaterial.

Mr. Walker: Well, wait until I  finish my 
question.

M. Miller: No, I  think that is so clearly im­
proper that your Honor should snip that in the go 
bud.

The Court: I  cannot rule on a question until I 
hear it. I  may do an injustice to counsel. You 
may ask the question and the witness will not 
anwer it until I rule.

Q. Mr. Johnson, on your trips to the Newark 
W arehouse----

Mr. Miller: Are you going to amend this 
question? 30

Mr. Walker: I  am now going to amend it to 
see if I  cannot meet your objection.

Q. On your trip to section S, in the Newark 
Warehouse, during 1915, have you on any occasion 
seen a radiator?

Mr. Miller: I object.
A. Yes, sir.

40
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Mr. Miller: I  move to strike out the answer.
The Court: Isn’t it too remote?
Mr. Miller: Yes.
Mr. Walker: Then I will change the question.
The Court: Strike out the answer. The ob­

jection to the question is sustained.
Q. Mr. Johnson, on your trips to section S of the 

Newark Warehouse Company have you ever seen 
10 a radiator in section S during the month of Octo­

ber, 1915? A. That is something 1 couldn’t recol­
lect. I  see so many radiators up there sometimes I 
don’t know what they are, or who they belong to, 
where they go to, or anything else.

Q. Mr. Johnson, do you know whether or not the 
Simmons Pipe Bending Company, the company that 
you work for, received a radiator from the Central 
Railroad delivered to Section S of the Newark Ware­
house, during the month of October, 1915? A. I 

20 could not say.

Cro ss -e x a min a t io n  b y  Mr . Mi l l e r :

Q. You know John Mulligan, don’t you, Mr. John­
son? A. Yes, sir.

Q. You know John’s handwriting? A. Yes, sir; 
chauffeur.

Q. I show you this paper (handing witness D2 
for identification). Who signed it? A. Mr. Mulli­
gan, if that is his name. 1 don’t know his hand- 

30 writing.
Q. You don’t know it? A. No, sir.
Q. You work for the Simmons Pipe Bending Com­

pany? A. Yes, sir.

A n d r e w  J. Co l l in s , plaintiff, sworn in his own 
behalf:

Dir e c t -e x a min a t io n  b y  Mr . W a l k e r :
Q. Mr. Collins, where are you employed now? A. 

40 M- Strauss & Sons.
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Q. Where have you been employed? A. By M. 
Strauss & Sons.

Q. Were you employed by them on October 21, 
1915? A. Yes, sir.

Q. Will you kindly state briefly where you went 
on the afternoon of October 21, 1915? A. I  went up 
to the Newark warehouse; at least, my boss told me 
to go up to the Central and get this chicken ma­
nure, that was up at the Central.

Q. What did you do after you reached the Newark 
Warehouse? A. I drove in the driveway, backed 
up to section S, went to Mr. Regan and asked him if 
there was bags of chicken manure there for M. 
Strauss & Sons. He said, “ Yes, Mr. Collins, your 
bag’s lying over there. You go up to the office and 
get a proclaim and come back and get your goods.”

Q. Now, Mr. Collins, what did you do after you 
got the proclaim? A. I  went up to the office and 
they told me----

Q. No. After you got the proclaim from the office 
what did you do? A. What did I do?

Q. Yes. A. After I got the proclaim from the 
office I  come back and got up on my wagon, walked 
out on the platform, took one bag and put it in my 
wagon. I went back to get another and on my way 
back this radiator fell on my toes and mashed 
them.

Q. Do you know Nicholas Regan? A. I  do.
Q. Clerk of Section S, is he? A. Yes.
Q. Who did you see at the office, Mr. Collins?

Mr. Miller: Is that important?
Mr. Walker: Do you admit that he went to 

the office and got this proclaim?
Mr. Miller: I have admitted time and time 

again that he had a right to be there.
The Court: As I understand, gentlemen, the 

whole question in this case rests upon what 
happened at the time of the accident. It is ad­
mitted that he was there by invitation of the 
company.

10
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Q. After you came back to your wagon, in sec­
tion S, what did you do? A. I have already stated 
that I took one bag and put it on my wagon. I 
went hack for to get another, and on my way back 
the radiator fell on my foot.

Q. Which foot? A. My right foot.
Q. So, on your way back, Mr. Collins, for your 

second hag, did you touch anything besides the 
10 second bag? A. No, I  didn’t touch the second bag 

at the time I got hurt. I was on my way for it.
Q. You were on your way to get the second bag? 

A. To get the second bag.
Q. When the radiator fell over on you? A. When 

the radiator fell over on me.
Q. Will you tell the jury whether or not you 

touched this radiator on the way back for the 
second bag? A. I will. Gentlemen of the jury, I 
have not touched the radiator on my way back for 

20 the second bag.
Q. Now, Mr. Collins, at the time this radiator fell 

over on your foot will you state about how near the 
nearest window was to the place where you stood 
when the radiator fell on your foot? A. It must be 
at least 25 feet from this part of section S where the 
nearest window vras. There was no window on 
this side (indicating) of the building when the radi­
ator fell on my foot; no window whatever.

Q. No, Mr. Collins, will you kindly state where 
30 the nearest light was? A. Yes. I mean on the bot­

tom floor, no window on the bottom floor.
Q. We are interested about the bottom floor, 

where this accident happened. A. No window on 
the bottom floor on the south side.

Q. When the accident happened how far from 
where this radiator fell on your foot, where you 
stood, was the nearest light? A. I should judge 
there may be a light about 10 feet away.

Q. How high are the ceilings in section S? A. The 
4 0  ceilings there are high— I guess, maybe, about 22
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or 24 feet, as near as I  could judge, high; the ceil­
ings may be higher than 24; that is from the drive­
way.

Q. Mr. Collins, after the radiator fell on your foot, 
what did you do? A. After the radiator fell on my 
foot it knocked me down.

Q. What happened after you were knocked down?
A. After I  was knocked down I hollered for help to 
the clerk of section S, Mr. Regan. 10

Q. What happened after you hollered for Mr. 
Regan? A. Mr. Regan came up and asked me 
what was the matter. I told him, I  said, “ This 
radiator fell on my foot.”

Mr. Miller: I  object. Not what he said.
Witness: “ This radiator has fell on my foot.”
Mr. Miller: I  move that that be stricken out.
The Court: It is not competent what he said.

Q. Never mind that. Mr. Collins, have you any 20 
idea what caused this radiator to fall on your foot?
A. I  have.

Mr. Miller: I object.
The Court: That is hardly competent.

Q. Well, now, Mr. Collins, why did this radiator 
fall?

Mr. Miller: I  object. We ought to have proof 
for some knowledge of that, first.

Mr. Walker: He has testified that he knew 30 
the radiator fell on his foot.

The Court: You have not shown that he saw 
the radiator fall or how he knew it. I  think 
they are entitled to know some of the facts. A 
mere guess would not do.

Q. Had you seen the radiator before this acci­
dent? A. Not on that day.

Q. Had you seen it on some other day? A. I  had 
seen that radiator, presumably the same radiator as 40
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that, laying over on the same section, two weeks 
previous to that.

Q. On the afternoon that you went for your second 
bag of chicken manure, assuming that the radiator 
was standing in its place, did anything happen to 
cause this radiator to fall, so far as you know?

1 0  Mr. Miller: I  object.

A. So far as I  know----
Mr. Miller: Wait a minute. I  object to that 

for two reasons. First, the assumption is too 
positive. He is asking this witness to draw an 
obvious conclusion. Of course, a man can tell 
the facts, what did happen, but he cannot tell 
what caused this thing to come down, to draw 
that conclusion.

20 Mr. Walker: If we can furnish any explana­
tion for the falling of that radiator we ought to 
do it. I feel that it is incumbent on the plaintiff 
to furnish an explanation if he can.

The Court: You are now asking a question, 
supposing certain things.

Mr. Walker: I  will amend it and withdraw 
that question.

Q. Mr. Collins, when this radiator fell on your 
foot, on the afternoon of October 21, 1915, will

80 you kindly state what happened, and what the cir­
cumstances were within your knowledge, and what 
caused it to fall?

Mr. Miller: I object.
The Court: What the situation was at the 

time is proper, if it happened at that time. The 
last part of the question is not proper, what 
caused it to fall.

Mr. Walker: I  will leave out what caused it 
to fall.40
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Q. (Question read as follows: “ Q. Mr. Collins, 
wThen this radiator fell on your foot, on the after­
noon of October 21, 1915, will you kindly state what 
happened? ”)

(Witness pauses.)
Q. (By the Court.) Can you answer that, Mr. Col­

lins? A. Yes, your Honor. At the time the radi­
ator fell on my foot I  noticed a train running on 
the Central Railroad outside the building.

Q. (By Mr. Walker.) Mr. Collins, did you notice 
or hear? A. I heard the train going by at that 
moment.

Q. You were inside the building at the time? A. 
I  was inside the building and I heard the train on 
the outside.

Q. When the train passed what did you notice? 
A. After the train passed the radiator was on my 
foot and I was in misery, hollering for help.

Q. Now, Mr. Collins, after you had hollered for 
help where were you taken? A. Where was I  
taken? They have kept me there for one hour be­
fore taking me home, and they put my foot into a 
pail of cold water.

Q. At the end of an hour you wTere taken home 
by whom? A. At the end of half an hour.

Q. Who took you home at the end of an hour? A. 
Mr. Strauss’s chauffeur from the factory. They tele­
phoned for the ambulance and the ambulance didn’t 
respond, or it was busy.

Q- (By Mr. Miller.) Who telphoned for the am­
bulance? A. Mr. Regan. I told them to telephone, 
but the city ambulance wasn’t in, or something like 
that.

Q. (By Mr. Walker.) Mr. Regan telephoned for 
the city ambulance? A. No; sent someone, I  be­
lieve.

Q. Well, it don’t make any difference. He tele­
phoned for the city ambulance? A. Yes.

10
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Q. After you got home what did you do about 
your foot? A. After I got home my wife sent the 
chauffeur out immediately for a doctor and Dr. 
Busch came immediately.

Q. Is that the doctor that the chauffeur got to 
attend your foot on October 21st? A. Yes, sir.

Q. Dr. Bush? A. Yes, sir.
Q. Now, Mr. Collins, how long did Dr. Bush treat 

10 your foot? A. Dr. Bush had visited me from the 
21st of October up until the 1st of April, and fre­
quent visits since.

Q. That is, he visited you at your home, do I un­
derstand? A. Yes.

Q. Were you at your home all the time from Oc­
tober 21st to April 1st? A. I was at home, totally 
disabled.

Q. (By Mr. Miller.) Home until April 1st? A. 
April 4th.

20 Q- (By Mr. Walker.) Well, now, Mr. Collins, 
what has happened to your foot as the result of this 
accident? A. Blood poisoning.

Q. Well, state briefly what happened after the 
blood poisoning set in? A. After blood poisoning 
set in one of my toes turned black over night, gan­
grene, gangrene on the toes, and Dr. Bush and Dr. 
McCormack amputated it.

Q. Where did they amputate this toe? A. At my
home.

30 Q. Go on. What else happened? A. Afterwards, 
they came around the next day, and there was an­
other— or a day or two following— another of the 
toes turned black, and they called in Dr. Epstein, a 
specialist, and he advised me to go up to the New­
ark Private Hospital and have all my toes ampu­
tated.

Q. Can you tell when you went to the Newark 
Private Hospital? A. The 29th of October.

Q. How long did you stay at the Newark Private 
40 Hospital? A. Three weeks.
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Q. Where did you go from there? A. From there 
I had been taken home.

Q. Mr. Collins, how much did the Newark Pri- 
vate Hospital charge a week for your room? A. 
$20 a week and $5 for the operating table.

Q. How much did Dr. Epstein charge for oper­
ating? A. I believe $125, something like that.

Q. Did Dr. Epstein charge anything for visiting 
you at your home? A. Well, for the few visits I  
paid him.

Q. How much did you pay him for the two visits 
at your home? A. $2 a visit.

Q. How many did he make? A. I  think he made 
six or eight.

Q. Are you positive that he made----  A. He
made as many as six.

Q. Now, Mr. Collins, besides Dr. Epstein and Dr. 
Bush, were you attended by any other doctor? A. 
Dr. McCormack has made some calls.

Q. How much did Dr. McCormack charge, do you 
recall? A. Well, I suppose it would be about $25; 
I  ain’t positive.

Q. How many times did Dr. McCormack call? A. 
He called at the operation and two or three times 
afterwards.

Mr. Miller: May I  interpose to ask this ques­
tion?

Q- (By Mr. Miller.) Have any of these bills been 
paid?

Mr. Walker: That is cross-examination.
Mr. Miller: If he has paid them, that is the 

proof, isn’t it? If they are not paid, that is not 
the way to prove how much the Doctor has 
been paid.

The Court: The evidence with reference to 
Dr. McCormack’s bill is incompetent because tfye 
witness says he does not know. If the Doctor 
had rendered a bill it would be another matter.

10
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Q. Have you been treated by any other doctor 
besides these three? A. Dr. McCormack, Dr. Bush 
and Dr. Epstein, that is all.

Q. Have you seen any other doctor about your 
foot? A. No.

Q. Now, Mr. Collins, I  ask you if you recognize 
these bills of the Pacific pharmacy?

Mr. Walker: Have you any objection to these 
bills going in?

Mr. Miller: If he has paid these bills and they 
are for this injury I have no objection what­
ever.

Q. Do you recall these bills? A. I do.
Q. Will you state whether or not the items cov­

ered by these bills were incurred as the result of the 
injury to your foot? A. They were.

Q. All the items represent medicines that you 
20 bought, or your wife bought, at the drug store? 

A. Yes, cotton bandages, gauze, medicines, alcohol 
for baths. That is only a small part of them, 
though.

Mr. Walker: It amounts to $23.95.
Mr. Miller: Put them all in.

Q. Now, Mr. Collins, did you have any other ex­
penses with the drug store? A. I had. We have 
been buying, off and on, a lot of things there, day 

3 0  after day, that we have’nt got no bills at all for.
Q. (By Mr. Miller.) Have you any clear recollec­

tion of it? A. I have no clear recollection of it.

Mr. Miller: Then I  don’t think we ought to 
take his guess.

Witness: I  have a good recollection, though, 
of the expenses, what I  have sustained, on doc­
tors, druggists, and so forth.

Q. How much have you spent? A. At least 
40 $1600.
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Q. (By Mr. Walker.) Now. Mr. Collins, I  show 
you a bill of Dr. Bush’s. The first entry is October 
21, 1915, and the last entry is November 18, 1915. 
Will you kindly state if this bill that you paid 
Dr. Herman Bush is his bill from October 21st to 
November 18th? A. It is.

Q. Is this item of $160 the amount that you paid iq  
Dr. Bush? A. Yes.

Q. I understood you to say that you were treated 
by Dr. Bush from October 21st to April 4, 1916. Can 
you tell the jury, if you know, the balance of Dr. 
Bush’s bill, for treating you, from November 18th 
to April 4th? A. I cannot tell the balance exactly.
I  haven’t got a written account of it.

Q. Have you paid him at different times? A. 
Yes. We paid him, sometimes, day after day. Dr. 
Bush knows that. 20

Q. That is when he would call at your home? A. 
Yes.

Q. How much have you paid him when he called 
at your home? A. $2 a visit.

Q. How often did Dr. Bush visit your home from 
November 18th to April 4th? A. Sometimes once a 
day, sometimes twice. I have not kept an account.

Q. Do you think it is a fair average of once a day?
A. More than that.

30
By Mr. Miller:

Q. Averages more than once a day? A. Yes.
Q. All that time? A. Yes.
Q. Right up to April 4th it averages more than 

once a day? A. Yes.

Mr. Walker: That is from November 18th.

Q. This is from November 18th to April 4th? A.
Dr. Bush has come, on occasions, more than once. 4 0
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By Mr. Walker:

Q. Well, lam asking you for an average, from No­
vember 18th to April 4th. What was the average 
of Dr. Bush’s visits to your home, where you paid 
him a visit? A. Dr. Bush’s calls?

Q. Yes. A. There was some days that blood 
poisoning showed out on my foot that he would call 

1 0  in the evening. If my wife called to Dr. Bush he 
would be there in the morning. That would be two 
visits in one day. As a general rule he came once 
in a day.

Q. That is as I  understood you to say it? A. 
Yes.

Cr o s s -e x a m i n a t i o n  by M r . Mi l l e r :

Q. Mr. Collins, do you mean to say that from No­
vember 18th to April 4th Dr. Bush came to see you 

2 0  every day? A. Yes.
Q. Didn’t miss a single day? A. At some time, 

yes.
Q. Every day? A. Yes.
Q. You say that he has been treating you right 

up to the present time? A. Once in awhile he has 
treated me, yes.

Q. You said frequent visits since April 4 th, didn’t 
you? A. Well, that is once in awhile.

Q. Well, now, which is it, frequent or once in 
gQ awhile? A. Well, frequent; I  don’t mean everyday.

Q. Well, since April 4th how many times has the 
doctor called to attend you for this foot? A. He 
might have called on me for about twenty-five 
times.

Q. Since April 4th? A. Yes.
Q. Sure of that? A. I  think, as near as I  can 

judge.
Q. But it is quite a large number of times since 

April 4th? A. Yes.
Q. Sure of that? A. Yes.40
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Q. You worked on April 4th, didn’t you? A. I 
only worked April 4th, but after awhile I  was not 
well then.

Mr. Miller: I  ask that that be stricken out.
The Court: ¡Strike it out.

Q. You went to work on April 4th? A. Yes.
Q. Went to work for Strauss? A. Yes.
Q. You got a job as gatekeeper down at Strauss’s? 10 

A. Yes.
Q. Tending the gate? A. Yes.
Q. Have you missed a single working day since 

April 4th until you came to court here? A. Well, I 
have missed single days.

Q. They were holidays? A. But I have not 
worked down there as a general rule. I  could go
home when I  felt like it; I was instructed to do 
that.

Mr. Miller: I  move that that be stricken out. 20 
The Court: Strike it out.

Q. I  w-ant to know whether you have missed a 
single working day? A. No. That I don’t show up?

Q. You haven’t missed a single working day?
ou have got your week’s wages every week since 

April 4th? A. Yes.
Q. Has Mr. Strauss paid you your week’s wages 

every day while you were laid up? A. Yes.
Q. So that you haven’t lost a day in wages? Mr. 3r 

otrauss paid you up to the time you went back to

thtuo" Ay YesaVeearned y°Ur Wag6S Since’ isn,t
J f e  Collins, you said there was a light
tiud o,“  r° m th,S radiator? A ' Yes; someKind of a light from the ceiling.

Q. An electric light? A Yes
it at' t w -  “ IiU A- 1 don,t recall whether it was 
warfs tUne0ftheaccideut- I know it was after-

40
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10

Q. But you don’t recall whether it was at the 
time of the accident? A. No.

Q. You have taken one bag and put it on your 
truck? A. Put it on my truck.

Q. You had not seen the radiator that day until 
it fell, is that a fact? A. I have not.

Q. Do you recall what kind of a globe covered 
this light that was 10 feet from the radiator? A. 
I  don’t. I  didn’t notice it specially.

Q. Was it a white globe?

Mr. Walker: I  object. The witness says he 
does not remember.

Q. Is there anything else you remember about the 
globe? A. Well, I remember that—about the globe?
No.

By Mr. Walker:
20 Q. How much did you pay when you went to 

the office of Dr. Bush? I didn’t ask you that on 
direct-examination. A. How much I paid?

Q. To the office. A. My wife, Mrs. Collins, has 
paid Dr. Bush all bills.

Q. I  asked you, when you went to Dr. Bush’s 
office, April 4th, did you then pay Dr. Bush any­
thing for treating you? A. My wife paid him all 
bills that he has got.

By Mr. Miller:

Q. Mr. Collins, do you recognize this signature 
(shows paper to witness)? A. Yes, sir.

Q. That is your signature, isn’t it? A. Yes.

Mr. Miller: I  ask that it be marked for identi­
fication.

Marked D3 for identification.
Q. Do you remember when you wrote your name 

40 on that? A, I  don’t think I know what it is»
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Q. Well, do you remember some interrogatories 
that I  sent Mr. Walker and you answered, and you 
swore to? A. Yes.

Q. See if these are not the questions that you 
swore to at that time. A. That has been in wrong 
about Dr. Trainor.

Q. Now, answer the question. You recognize 
these as interrogatories? A. I do.

Q. Dr. Trainor is wrong, too? Look what you lb 
said about Dr. Bush stopping attending you, and see 
if that is not wrong. A. Oh, well he stopped attend­
ing me for the sickness, you know. That is, the 
4th of April he made regular calls.

Q. Well, did he stop or didn’t he stop? A. He 
didn’t stop. He came to see me later.

By Mr. Walker:

Q. Well, now, look at the answer there and see 
what you said about Dr. Bush stopping and see what 
is wrong about the answer that you swore to. A.
I cannot see it very well.

By Mr. Miller:

Q. Well, let Mr. Walker see it.

(Witness hands paper to Mr. Walker for 
examination.)

Q. Now, was that right or wrong? Did the doc- 30 
tor stop on August 10/16, or not? A. Did he stop 
on that date?

Q. Well, he isn’t treating you up to the present 
time? You are sure he stopped?

Mr. Walker: I  object to that question as the 
witness has testified that Dr. Bush visited him 
up until recently.

Q. Is it a fact that the doctor stopped attending 
you some time last August? A. Well, he has 40



50

Andrew J. Collins— Cross.

called to see me on several occasions since that last 
August.

Q. Is it a fact that he stopped attending you for 
the injury to your foot on last August? Do you 
know whether he did or not? Can’t you tell us? A. 
He has come to see me several times.

Q. Did he treat you for your foot since then? A. 
He has asked me----

10 Q. Did he come to treat you for your foot? A. I 
believe he has come since.

Q. Has he come for the purpose of treating your 
foot? A. Well, no, because if it was required----

Q. Did he treat your foot? A. Well, no, he hasn’t 
treated it.

Q. When was the last time he did treat it? A. I 
don’t remember.

Q. Is he in the habit of coming and making social 
calls? A. No; he has never been in the habit of

2 0  making social calls before I  got the injuries.
Q. I am talking about since your injuries? A. 

No.
Q, But you were mistaken when you said he 

stopped treating you in August, here, in this affi­
davit? That is wrong, isn’t it? A. What is that?

Q. This affidavit that you took on the 13th of Sep­
tember, saying that Dr. Bush stopped August 1 0th, 
that is wrong, is it? A. He has been there on August 
1 0th.

30 Q. No, just look at that. Is that right or wrong? 
A. August 1 0 th? Yes.

Q. Was this true or wasn’t it? (Reads) “ Ques-
tion: How long did each of said doctors attend 
you?” And among other things in the answer you 
said, “ Dr. Bush, from October 2 1, 1915, to August 
10, 1916 ”. A. Yes, he has called on me up to that 
time.

Q. And you swore to this on the 13th of Septem­
ber, 1916? That is a month after August 1 0th? A.

40 Yes.
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Q. Now the question is whether it is true that Dr. 
Bush stopped calling on you on August 1 0th. Did 
he call on you after that? A. He has given me 
things since August 1 0th.

Q. So that when you made this statement on 
August 10th you were mistaken? A. Well, he has 
been there on that day.

Q. That is what you meant, did you? This is so, 
when you swore, on September 13th, that Dr.
Trainor---- A. Dr. Trainor? I didn’t say that that
was done----

Q. W ill you just bear with me a moment----  A.
Dr. Epstein?

Q. The fact is that the statement you swore to in 
September, that Dr. Trainor had been visiting you, 
is not so? A. Dr. Trainor has been to visit me, but 
not as a patient.

Q. But at this time, on September 13th, you swore 
on your oath “ Dr. Trainor visited and examined 
the plaintiff on one occasion.” A. He was there on 
one occasion, yes.

Q. But when you came down to put on your final 
touches? A. Not my regular doctor.

Q. When you came to put on the final touches in 
answer to the defendants’ interrogatories, asking 
what doctors attended you, that answer wasn’t so? 
A. Dr. Trainor has come over and looked at my 
feet.

Mr. Walker: I object to the question.

0 . H e r b e r t  W a l k e r  testifies as follows:

Mr. Miller: Make your statements. I  do not 
ask to have you sworn.

Ex a m i n a t i o n :

Witness: Your Honor, I  wish to state that I  
personally called up Dr. Trainor and asked him 
to represent me in an examination by Dr. Satch-

10

20

30

40
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well, of this plaintiff. He said that he would 
charge his customary charge for the visit. This 
was the charge of one dollar there.

By Mr. Miller:

Q. Why did you want Dr. Trainor to come and 
visit Dr. Satchwell? A. Dr. Satchwell called up my 

1 0  office and asked that Mr. Collins submit to a medical 
examination.

Q. For the benefit of who? A. I understood that 
he represented the casualty company.

Q. Don’t you know that Dr. Satchwell represented 
the insurance company that was paying compensa­
tion in this case? A. I didn’t get the name of the 
insurance company because the memorandum was 
left in my office.

Q. Don’t you know that Dr. Satchwell represents 
2 0  the casualty company, or the insurance company, 

that is paying insurance on Mr. Collins, to cover 
his compensation that Strauss owes him? A. No, 1 
do not.

Q. You don’t know that? A. No.
Q. You mean you don’t know that of youi; own 

personal knowledge so that you can swear to it? A. 
I  do not know what company Dr. Satchwell is 
working for to-day, or was working for when he 
made that examination.

30 Q. Has Strauss paid any compensation to Collins? 
A. I  don’t know anything about that?

Q. Now, let me ask this. Do you contemplate 
bringing suit for Mr. Collins to recover compensa­
tion against Strauss? A. I have not been retained, 
up to date, to bring suit. I  don’t say what I  will 
do later on.

40
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W i l l ia m  P. O’Ro u r k e  sworn in behalf of plaintiff.

Dir e c t -e x a m i n a t i o n  b y  M r . W a l k e r :

Q. Mr. O’Rourke, where are you employed? A. I  
am the superintendent of buildings of the City of 
Newark.

Q. Mr. O’Rourke, can you tell me whether or not 
there has been filed in the building department a 10  
plan of the Newark Warehouse? A. Yes, there 
has been filed such plans.

Q. I  show you a plan and ask you if you will 
show the jury, and if you will state to the jury, 
whether this is the plan that has been regularly 
filed with the building department?

Mr. Miller: What do you want to prove by 
this witness.

Mr. Walker: I want to show the jury the 
plan of section S.

A. This (indicating) is Ward street and here (in­
dicating) is the first floor.

Q. Where is the place where this accident 
happened, do you know, Mr. O’Rourke? A. No, I 
don’t know. This (indicating) is Ward street; this 
(indicating) is Railroad and this is (indicating) is 
Mechanic.

Mr. Walker: Mr. Miller, as I understand, this gQ 
is section S (indicating)?

Mr. Miller: This is the first floor plan of the 
warehouse.

Q. Can you tell from your plan how far this line 
(indicating) is from here? How many feet?

The Court: That shows nothing on the record.
Q. (Indicating.) I  will say, from the line of the 

driveway to the line of the back wall, A. I  can 
scale it, 40
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Q. That is what I mean.. A. It is approximately 
8 feet.

By Mr. Miller:

Q. Are you sure of that? A. No, not sure. These 
plans were in my custody. They were made long 
before I was superintendent.

10 Q* You don’t know whether they were built that 
way? A. They were built that way, with some 
slight changes.

Q. Do you know whether this is 8 feet wide or 
11 feet wide? It is 11 feet wide. I  had it measured 
last night. Do you want these figures? A. (Meas­
uring with scale.) It is slightly over 10 feet on 
scale, yes.

By Mr. Walker:

Q. It is 10 feet, you say? A. It is a little over. 

Nic h o l a s  Re g a n  recalled in behalf of plaintiff.

Dir e c t -e x a min a t io n  b y  Mr . W a l k e r  :

Q. Now7, Mr. Regan, I  would like you to show- the 
dimensions that show the dividing line of section S 
at this time, I mean at the point in this particular 
section? A. This (indicating on map) is section S.

Q. This is section S (indicating)? A. This (indi- 
u eating) platform comes dow-n to about here.

Q. Down to about here? A. Yes.
Q. Is that the correct point? A. This (indicating) 

is it, yes, sir.

Mr. Miller: Make a line so as to show it, 
please.

(Witness complies.)

Q. Where, on this end, does the section run? A. 
4 0  I  think it runs up this way, about 35 feet.
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Q. Here is the elevator. Does it run beyond that?
A. It runs right by this elevator.

Q. Right in----  A. Right by the elevator.
Q. Where is your desk on this section? Point 

that out? A. It is right about here.
Q. Back of this or alongside that? A. What does 

that represent? It is right against that column (in- jq 
dicating).

Q. Your desk is right against the column, is it?
A. Yes, sir.

Q. Is this right? A. Yes.

Cr oss -e x a min a t io n  b y  Mr . Mil l e r :

Q. As a matter of fact, there is no wall dividing 
section S from the other sections, is there? A. Oh, 
no.

20

W il l ia m P. O’Ro u r k e , recalled.

By Mr. Miller:

Q. This is a modern concrete and steel building, is 
it not? A. Yes, sir.

Q. And concrete floors? A. Concrete floors.
Q. Steel and concrete floors? A. Yes.
Q. On a pile foundation? A. I  believe it is pile.
Q. Down to a hard bottom? A. Yes. 30

Mr. Walker: Is there any objection to my 
offering that in evidence?

Mr. Miller: No.
Mr. Walker: I offer it in evidence.

(Marked Exhibit P3.)

40
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He r ma n  Bush  sworn in behalf of plaintiff.

Dir e c t -e x a min a t io n  b y  Mr . W a l k e r .

Q. Doctor, are you acquainted with Mr. Collins? 
A. Yes, sir.

Q. The plaintiff in this suit?
Mr. Miller: We will concede the doctor’s quali- 

10 fications and that the doctor attended him.
Let us get at the crux of the matter.

Q. Doctor, will you kindly state, briefly, what you 
did on the day you saw Mr. Collins? A. I was called 
in to see him on October 21st, between four and 
five, p . M. I  found the man suffering intensely, the 
right foot swollen and discolored. One or two toes 
were badly crushed. I first tried to relieve his pain 
suddenly; next I  tried to save, if possible, every- 

20 thing. I  was afraid, mostly, of gangrene and gave 
him some more antiseptics, a hot compress and 
some applications. It was between four and five 
the same evening when Mrs. Collins called me up, 
and about eleven, p . m., Mrs. Collins told me he was 
suffering excruciating pain.

Mr. Miller: I  move that that be stricken out.
The Court: Strike it out.

Witness:, (Continuing.) I came there at eleven 
30 and relieved him. The next morning gangrene de­

veloped in one of the toes which was badly crushed.
Q. Which toe was that, Doctor? A. I really cannot 

recall which toe there. I  called in Dr. McCormack in 
consultation and we both decided in order to save, 
if possible, the other toes, to amputate. We ampu­
tated one under a general anaesthetic. He received 
a general anaesthetic. On the third day the second 
toe began to develop gangrene and Dr. McCormack 
and I together, saw him together. We made an- 

40 other consultation. We tried to apply surgeon’s rem-
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edies to see if it will not sluff off by itself, if it will 
not be really needed to operate. During: the fourth 
day Dr. Epstein called me up and ’phoned me that 
the Straus people requested him to see the case with 
me in consultation. I  readily consented that Dr. 
Epstein call. Dr. Epstein went to see him. Septis 
developed. In other words, he showed some symp­
toms, suddenly, of septis.

Q. Septicemia? A. Yes. We decided the best 1 0  
place for him would be a hospital for him. An X-ray 
was also taken of him to see whether there were any 
fractures, and how many toes were really fractured- 
We removed him to the hospital, the Newark pri­
vate. On examination, under a general anaesthetic,
Dr. Epstein and I  concurred that the very best inter­
est would be to amputate all, because there was a 
very great deal of discoloration. We didn’t deem 
it advisable to go piecemeal because the man 
had a chance to lose the entire foot to the ankle 20 
joint.

Q. Now, Doctor, did I  understand that by operat­
ing and amputating the four toes in the Newark 
Private Hospital you saved the foot of Mr. Collins?
A. I think so.

Q. Well, now, Doctor, how many times, about— 
how often, have you seen Mr. Collins? A. As a 
rule I made it my business to seem him once for 
dressing, before April.

Q. How often was his foot dressed from October 30  
21st, 1915? A. Once a day.

Q. To April 4th? A. Well, I  don’t believe I 
dressed it to April 4th, although I didn’t see him 
every day after he came home from the hospital. I 
dressed him for a period of three or four weeks 
every day; then every second day.

Q. So that you were the doctor who did the dress­
ing on different days while he was at his home? A. 
Yes, or at the hospital.

Q. Or at the hospital? A. Yes, sir. 40
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Mr. Walker: Now, I  will ask Mr. Collins to 
remove his shoe and I will ask him to show the 
jury his foot.

Mr. Miller: I  object to that. I  do not con­
sider it at all necessary. It is conceded that his 
toes are off.

Mr. Walker: The plaintiff’s case rests upon 
the fact that the five toes were amputated.

10 The Court: I understand he admits the fact
that the man’s toes were cut off.

Mr. Walker: Do you admit that not only the 
five toes were cut off but part of the joint?

Mr. Miller: Part of the joint, yes. There is 
no rule of law in this state that permits this 
gentleman to make such an exhibition, and I 
object to it. Whatever the facts are he can tes­
tify to them. He was there when they were 
taken off.

20 Mr. Walker: I  have a, right to prove that a
part of the joints were taken off.

The Court: You have the right, if you think 
it necessary. I  will not prevent it.

Mr. Walker: Now, come over here, Mr. Col­
lins.

(Plaintiff comes to the witness-stand and re­
moves his shoe and stocking.)

Q. Show where this first operation took place.
30 A. The very first one? The second or last toe. This 

(indicating) was gangrene. I f I remember rightly, 
this (indicating) developed gangrene but he decided 
to wait. There are various types o f gangrene. 
Sometimes we will lim it this and it will sluff off. 

>It was well developed. This was my main hope, to 
save the toe if I can. The next day developed a 
moist gangrene, which is subject to infection. 
The man began to show some temperature, and 
with a man o f his age I .was afraid that with such

40 symptoms the man might lose his life.
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Cros s -e x a min a t io n  b y  Mr . Mi l l e r :

Q. In other words, you were afraid the poison 
might run up into his leg? A. Yes. Wo decided 
immediately to amputate that third toe. Gangrene 
developed in the second toe. There was two ob­
jects, to prevent the spread of the gangrene and 
further, secondly, to mutilate it as little as possible, 10 
realizing he was a workman of that age. So, gan­
grene developed again in the toe adjacent to the toe 
we amputated. I again called in Dr. McCormack 
to see what was best for it. We again decided it 
was best to wait. We put on various antiseptics to 
limit the gangrene. That has not succeeded. Then, 
again, Dr. Epstein called me up and asked whether 
I succeeded in so far removing a portion of the 
swelling, because when he saw him his whole foot 
was swollen up badly, the foot was threatened. 20 

Q. Did you save it? A. Then Dr. Epstein called
me up and we both agreed----

Q. Dr. Epstein was Strauss, his employer’s, phy­
sician? A. Yes. We both agreed to remove him 
to the Newark Private Hospital, and then we de­
cided to amputate all the toes.

Q. Was there anything cut back of the joints? A.
To disarticulate the joints.

Q. So he has the back part of the joints and the 
front part is gone? A. Yes. 80

Q. So that no part back of the joint is gone? A. 
No. Cutting was not advisable in a man of his age; 
he might have gangrene produced by surgery.

Q. But he didn’t have anything like that? A. 
No. Considering the nature of the injuries the re­
sult was very excellent, because our main object 
was to produce a scar tissue so if he walks, so it 
minimizes the pain. Scar tissue always causes pain.
Considering the injury it is a fine stump, absolutely 
so.

40
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Q. Doctor, how long did you have to keep dress­
ing this stump? A. I really cannot say definitely.

Q. You didn’t have to dress it up until April 4th? 
A. No.

Q. Can you not approximate the date? A. After 
he came from the hospital.

Q. I  want to get an approximate idea of how long 
it was you had to keep dressing this stump? A. I 

10 dressed him three or four weeks after getting him 
from the hospital; it was about three months, let us 
say, from the date of injury.

Q. That you continued to dress him? A. Yes.
Q. The first part of that three months, I under­

stand, yon went every day? A. Yes; sometimes 
twice a day.

Q. In the early part of the injury? A. Yes.
Q. But after that you went only every other day? 

A. That is so on some occasions, yes, between— I 
20 stopped dressing him on----

Q. Wait a minute. You said at the latter part of 
the time, when he removed the dressing, you went 
every other day. Is that so? A. Not so. I  want 
to say it, please. That dressing— the dressing was 
needed, because at times he complained of a great 
deal of pain.

Q. The question is, How long you had to go there? 
A. Until April 4th, if I remember right.

Q. Don’t you know he went to work April 4th? 
30 A. About, approximately.

Q. Do you know he went to work April 4th? A. 
I  advised him to go to work.

Q. Because you thought his stump was in shape 
ready to go to work? A. Yes.

Q. That had healed? A. Yes.
Q. That had recovered on April 4th? A. Yes, sir.
Q. You didn’t have to treat him the day before 

April 4th? A. I  saw him a few days before.
Q. Did you have to treat him the week before he 

40 was so far healed? A. Yes, sir, he had abrasions on
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the posterior surface and also the anterior surface, 
and these had to be taken care of.

Q. The latter part, after the first three months, 
after the accident, I  want to know whether you 
came there every day? A. I  couldn’t tell you. 
Perhaps I  missed some days.

Q. Have you been paid? A. Yes.
Q. By whom? A. By Mrs. Collins.
Q. How much have you been paid? A. $160; this 

was the bill; then she paid me for some visits.
Q. Up to what point was this $160 to cover? A. 

He has the bill.
Q. I want you to tell me. A. I don’t remember.
Q. Does he owe you anything now? A. No. sir.
Q. So that for everything you have done you 

have been paid? A. Yes, sir.
Q. When did you last treat him for this injury? 

A. I don’t believe I  saw him half a dozen times 
since April 4th. Then Mrs. Collins called me in to 
see him.

, I Q. Have you any distinct recollection of having
been there after April 4th? A. I saw him, probably, 
a few days.

Q. Have you any distinct recollection of ever 
having seen this man for the purpose of treating 
him for this injury after he went to work, after 
April 4th? A. I  wouldn’t say he needed treatment 
after that.

Q. The question is whether you have been there 
for the purpose of treating him after he started to 

. I  work? A. Mrs. Collins called me in to see him a 
few times after.

Q. You don’t think that was necessary? A. No.
Q. And so you didn’t think it was necessary. Did 

you charge him? A. The regular fee.
Q. Did you tell him there was nothing that you 

could do for him? A. I  told him so.
Q. And that he had made a good recovery? A. 

Yes, sir.

10
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Q. And you advised him to go to work on April 
4th? A. Yes, sir.

Q. Advised him to? A. Yes.
Q. You say Dr. Epstein performed the operation? 

A. I assisted him.
Q. He performed the operation? A. Yes, sir.
Q. He was at the operation? A. Yes, sir. 

jq  Q. He was the physician employed by the man’s 
employer, Straus? A. He told me so.

Mr. Walker: I object to what Dr. Epstein 
told him.

Mr. Miller: You brought it out.
Mr. Walker: No, I  didn’t bring it out.
Mr. Miller: I  will stand on the record on that 

point.
Mr. Walker: I ask that that part of Dr. 

Bush’s answer to the effect that Dr. Epstein 
20 told him that he had been engaged by Straus & 

Company be stricken out.
The Court: I understand it is uniformly the 

rule in this state, if you bring out a part of a 
conversation, the other party can bring the rest 
of it out. I will allow it.

Q. Did Dr. Epstein tell you that he was there for 
Strauss the first day he called you up? A. He 
called me up and asked me if I  would have an ob­
jection to his being called in. “ Strauss requested 

^  me to see him with you in consultation.” I told 
him I would very cheerfully do so.

Mr. Walker: Is there any objection to my 
putting in evidence the time tables of the Cen­
tral Railroad Company?

Mr. Miller: Yes. There is no proof that the 
train was on time.

The Court: We are bound to try this case ac­
cording to the evidence. The train might have

40 been a mile off. Y o u  haven’t shown how near
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the train was to the building. You have simply 
said that just before a train went by.

Mr. Miller: Even so, your Honor knows that 
a train going by one of these steel buildings 
does not have any effect.

Q. Mr. Collins, did you pay Dr. Epstein? Did 
you, yourself, pay him anything? A. Mr. Strauss 
has done that from the Department of Liability. 10

Q. You mean the insurance? A. The insurance 
from me paid Dr. Epstein.

Q. Then you didn’t pay Dr. Epstein anything?
A. No.

Q. Dr. Epstein was paid by the insurance com­
pany through Mr. Strauss? Mr. Strauss took the 
money the insurance company gave him for you 
and paid Dr. Epstein with it, is that so?

Mr. Walker: I object. It is not within the 
the plaintiff’s knowledge to know what money 
was paid by the insurance company to Mr. 
Straus & Company.

Mr. Miller: How do you know that? Let the 
witness say that.

The Court: I  will allow the question, if the 
witness can answer.

Q. (Question read.) Is that so, Mr. Collins? A. I  
don’t remember.

Q. You just told us so when you were sitting ^  
down here a minute ago, but you have forgotten it 
since walking from there to there (indicating)? A. I  
don’t remember.

Red ir e c t -e x a min a t io n  b y  Mr . W a l k e r .

Q. Can you state to the jury how near the trains 
o the Central Railroad Company are to section S?

They iun right alongside the building, right 
near it.

40
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Q. Do the Central Railroad Company trains run 
in the same building?

Mr. Miller. I  object to that as being immate­
rial, and the fact is they do.

Mr. Walker. You admit they do?
Mr. Miller. Yes.

10 [pl a in t if f  r e st s .]

Mr. Miller. I  move for a nonsuit upon the 
ground that there is no proof of any fact show­
ing any negligence upon the part of the defend­
ant or on the part of its servants or agents.

The Court. (After argument.) I  think there 
is enough in this case to allow it to go to the 
jury. It is a very close case, but still I  think 

20 under the general rule as recently laid down by 
the Court of Errors if there is anything to go to 
the jury it should be submitted.

[d e f e n d a n t s  r e s t .]

Mr. Miller. I  move for the direction of a ver­
dict on the same grounds as was submitted in 
my motion for a nonsuit.

30 The Court. Motion denied.
Defendant’s counsel prays an exception to 

this ruling of the Court.
Exception noted as ground of appeal.

Mr. Miller sums up for defendants.
Mr. Walker sums up for plaintiff.

40
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Col l in s  v . Ce n t r a l  R. R. Co .

The Court charges the jury as follows:
Cu t l e r , J.

Gentlemen of the Jury. The suit in question was 
brought by the plaintiff against the Central Railroad 
Company and the Newark Warehouse Company, 
but by the order of the Court and by consent of the 
parties to the suit the warehouse company has been 
eliminated from your consideration, a nonsuit beign 
granted so far as they were concerned; and so the 
case, as now before you, is between the plaintiff 
and the Central Railroad Company of New Jersey, 
the sole defendant now in the case.

The plaintiff brings this suit against the Central 
Railroad Company to recover damages for injuries 
which he received on the 2 1 st day of October, 1915, 
while in the freight station of the railroad in New­
ark. It is not disputed that on the day in question 
the plaintiff entered the premises of the defendant 
for the purpose of removing certain bags of chicken 
manure consigned to his employer, and that the in­
jury he received, and for which he now asks dam­
ages at your hands, was received by him while he 
was on the defendant’s premises for the purpose of 
removing this manure.

The fact that the plaintiff was injured while on 
the premises of the defendant does not of itself en­
title the plaintiff to recover damages from the de­
fendant for such injury. In order to recover for the 
injury which he then received it must appear by the 
evidence offered in this case that the defendant or 
its employees were negligent, and that this negli­
gence was the proximate cause of the plaintiff’s in­
jury.

You are the sole judges, gentlemen, of the evi- 
ence, and you are to determine from the evidence 

w ich has been offered before you what the circum-
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stances actually were. The defendant kept the 
freight delivery station open for the purpose of the 
delivery of freight, and it became the duty of the 
company to exercise reasonable care to keep this 
delivery station in a safe condition for the use of 
the persons who lawfully had occasion to use it. 
That was the duty of the defendant company. The 
defendant was not an insurer of the safety of the 
plaintiff against accidents happening to him while 
on the premises. The defendant’s duty to the plain­
tiff was satisfied when it used reasonable care to 
maintain the premises in a condition safe for his 
proper use. If the defendant company had, at any 
time before the accident, either knowledge or notice 
of a dangerous condition of its premises it would 
have been negligence on the part of the company 
not to have remedied this condition. It was also 
the duty of the company to make a proper inspec-

20 tion of the premises from time to time.
I  have said that the defendant was obliged to use 

reasonable care to maintain the premises in a condi­
tion safe for the plaintiff’s use. Reasonable care, in 
this connection means not extraordinary caie but 
such care as a reasonable man would exercise in 
view of all the circumstances presented to him; 
such care as an ordinarily prudent person would ex­
ercise under the conditions existing at the time he 
was called upon to act in this case. The defendant

30 is a corporation, and you will have to apply this rule 
to the agents and employees of the company who 
were operating and managing this particular freight 
station. Did the defendant company, by its serv­
ants and employees, use reasonable care to keep this 
freight station in a safe condition? If it did, then 
your verdict must be for the defendant. If it did 
not, then your verdict must be for the plaintiff. As 
I  have said before, you are the sole judges of the 
evidence.

4 0  If you find that the accident was not caused by
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any negligence or failure of the employees of the 
defendant company to use reasonable care in keep­
ing this building in proper condition for the use of 
those persons who were invited by it to remove 
freight from the building, including the plaintiff, 
then, of course, your verdict must be for the de­
fendant; hut if, on the contrary, you find that the 
accident was caused by the negligence of the de­
fendant’s employees, than you will go a step farther 
to determine what damages the plaintiff is entitled 
to recover for this injury.

In a case of this character, gentlemen, you have 
no right to render a verdict to punish the defendant, 
even if you think the defendant should be punished 
for negligence. All the plaintiff is entitled to re­
cover, if he can recover anything, is for the injury 
which he received at that time; not for sympathy; 
not because the defendant is a corporation; but such 
compensation as has been established by him, for 
such injury as the evidence has established that he 
incurred at that time. He is entitled, in the first 
place, to recover for his pain and suffering, by reason 
of the accident, if you find that the company is liable 
for this accident, and in that, gentlemen, you have 
to use your good sense. There is no rule of law by 
which you can say that his suffering is worth so 
many dollars. The plaintiff is entitled to that, as 
an element of his damages, and you, as twelve sen­
sible men, are to figure that out for yourselves. The 
Court cannot help you in that.

The plaintiff is entitled, in addition to that, to 
such money as he has actually paid out or become 
liable to pay out by reason of the injury which he 
received, in endeavors to be cured of his injury. He 
is not entitled to recover moneys that somebody else 
paid out for him; he is not entitled to recover 
against this defendant for moneys that he never will 
be called upon to pay out; and you must take the 
evidence with reference to the moneys that were

10

20

30

40
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Judge’s Charge.

paid to Dr. Epstein and determine whether he is 
liable for that, not whether Dr. Epstein received his 
money, not whether the bill is reasonable or not. 
The question in the first place is, to determine 
whether or not the plaintiff in this case paid the 
money or became liable to pay it. If he did, then 
Dr. Epstein is entitled to receive a reasonable sum 
for the services which he rendered. It is not dis-

10 puted, however, that he paid Dr. Bush $160, and 
some moneys the doctor said his wife paid him for 
other visits. You are to determine the exact amount 
he paid. The doctor says he does not owe him any­
thing now. How much money has he received? It 
is for this plaintiff to establish the fact before you, 
and you cannot guess. You are to decide this case 
according to the evidence.

The plaintiff paid three weeks board at the hos­
pital, at $20 a week, and $5 for the operating room.

20 It appears he paid $23.95 for drugs. Now, gentle­
men, if there is any other evidence you are to take 
it into consideration. There was no evidence of the 
amount that he has to pay Dr. McCormack. He 
does not produce the doctor, and it does not appear 
that the doctor has presented any bill, and it is not 
competent for you at this time to guess what the 
doctor’s bill was to be. This case must be decided 
according to the evidence as it has been presented 
here.

30 There is another element of damage which enters 
into it, and that would be his permanent injury. 
You may consider that, in determining your verdict, 
and if you find that he is entitled to anything on 
that account allow him such sum as he would be 
entitled to receive at your hands by reason of the 
permanent injury, the loss of his toes. You may 
take into consideration, in that connection, whether 
or not his earning capacity in the future will be 
lessened by reason of this injury.

40 Now, gentlemen, you will take this case, and pay
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Judge’s Charge.

no more attention to any evidence I  have called 
your attention to than to any of the other evidence. 
You will carefully consider it, and if you find that 
this accident was not an accident which was caused 
by any failure of the company to perform any duty 
that the law casts upon it, in keeping the place in a 
reasonably safe condition, your verdict should be 
for the defendant. If, on the other hand, you find 
that it was caused by the negligent failure of the ® 
company to use reasonable care, then your verdict 
will be for the plaintiff, and you should determine 
the damages on the lines that I have mentioned 
to you.

Juror No. 2: May I ask two questions?
The Court: Yes, sir.

Juror No. 2: I  think, in the testimony last 
night, when they were illustrating the position 
of the radiator, or the book representing the 
radiator, it was placed on the left of the ma­
nure. After the accident he was asked to show 
the position of the radiator after the accident.
It was over on the right side of the manure.
Is that correct?

The Court: That is what was testified to.

Juror No. 2: I wondered how it got from one 
side to the other side after it was placed.

30
The Court: There is no evidence as to how it hap­

pened. That is the evidence as you have men­
tioned it.

Juror No. 2: The other question is, If this 
gangway was so that it was possible for the 
man to get his bags over to the end without 
going to the side, if those bags were piled along 
the wall, and the radiator was opposite the 
bags, my point is whether it was necessary for 
him to be opposite the bags? 40

*



E x c e pti o ns.

T h e C o urt: G e ntl e m e n, y o u m ust t a k e all t his 
i nt o c o nsi d er ati o n. T h e w h ol e q u esti o n is f or y o u 
t o d et er mi n e w h et h er or n ot t h e c o m p a n y p erf or m e d 
its d ut y. I f it di d, t h e y ar e n ot li a bl e; if it di d n ot, 
t h e n t h e y ar e.

J ur or N o. 2 : 1 w a nt e d t o m a k e s ur e w h at t h e 
e vi d e n c e w as.

1 0 ( T h e j u r y r etir es.)

|. , < ■

Mr. Mill er: I  d esir e t o e x c e pt t o t h at p orti o n 
of y o ur H o n o r’s c h ar g e i n w hi c h y o u c h ar g e 
t h e j u r y t h at if t h e y h a d n oti c e of t h e d a n g er­
o us p ositi o n of t h e r a di at or b ef or e t h e a c ci d e nt 
h a p p e n e d t h e y w er e b o u n d t o r e m o v e it a n d r e­
p air t h e d a n g ers, or w h at e v er y o u r H o n or s ai d 
a b o ut t h at.

2 0  E x c e pti o n n ot e d as gr o u n d of a p p e al.

Mr. Mill er: I  e x c e pt t o t h at p art of y o ur 
H o n o r’s c h ar g e i n w hi c h y o u s a y t h e d ef e n d a nt 
s h o ul d h a v e m a d e a n i ns p e cti o n fr o m ti m e t o 
ti m e, as i ntr o d u ci n g a n e w iss u e i n t his c as e i n 
t h e c h ar g e, c o ntr ar y t o o ur c as es.

E x c e pti o n n ot e d as gr o u n d of a p p e al.

Mr. Mill er: I  e x c e pt t o t h at p art of y o ur 
H o n or’s c h ar g e i n w hi c h y o u s a y t h at if t h e y 
fi n d t h e d ef e n d a nt f ail e d t o e x er cis e r e as o n a bl e 
c ar e t h e v er di ct s h o ul d b e f or t h e d ef e n d a nt, o n 
t h e gr o u n d t h at t h er e w as n o pl a c e i n t h e c h ar g e 
i n w hi c h y o u r H o n or c h ar g e d t h e r ul e of l a w 
t h at t h e pl ai ntiff w as b o u n d t o pr o v e t h eir 
f ail ur e t o e x er cis e c ar e b y a t h or o u g h pr e p o n- 
p o n d er a n c e of t h e e vi d e n c e, t h e b ur d e n of pr o of 
b ei n g o n t h e pl ai ntiff all t hr o u g h t h e c as e a n d 
n ot c h a n gi n g i n a n y w a y.

4 0  E x c e pti o n n ot e d as gr o u n d of a p p e al.
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Exceptions.

Mr. Miller: I  except to that part of your 
Honor’s charge wherein you say that the plain­
tiff was entitled to recover for a lessening of 
earning power, there being no evidence as to 
the lessening.

Exception noted as ground of appeal.

Mr. Miller: I  except to the latter part wherein 
your Honor said if the accident was not caused 
by the failure of the defendant to use reasonable 
care the verdict should be for the defendant, for 
the same reason, that it left out the fact that it 
was the plaintiff’s duty to prove the entire case 
by a fair preponderance of the evidence.

Exception noted as ground of appeal.

Mr. Miller: I except to the last thing your 
Honor said, “ That the whole question for you 
is whether the defendant performed his duty.”

Exception noted as ground of appeal.

Application being made to me by the Attorney of 
the Central Railroad Company of New Jersey, in 
the presence of the Attorney of the plaintiff to cor­
rect the stenographer’s transcript, and to specify 
the portions of the Judge’s charge to which the 
exceptions refer.

I thereupon examined the transcript and find the 
sentence on page T9, which reads “ Defendant’s 
counsel prays an exception to this ruling of the 
Court”, should read, “ Defendant’s Counsel objects 
to these rulings of the Court

That in the following sentence the word “ excep­
tion” should read “ objection”.

Jhat following each exception the sentence “ ex­
ception noted as ground of appeal ” should read

Objection noted as ground of appeal ”.

10

20

30

40
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Exceptions.

The part of the charge to which the Court under­
stood the first objection applied reads as follows:

“ If the defendant company had, at any time 
before the accident, either knowledge or notice 
of a dangerous condition of its premises it 
would have been negligence on the part of the 
company not to have remedied this condition ”.

The part of the charge to which the Court under­
stood the second objection applied reads as fol­
lows:

“ It was also the duty of the company to 
make a proper inspection of the premises from 
time to time ”.

The part of the charge to which the Court under­
stood the third objection applied reads as follows:

20 “ I have said that the defendant was obliged
to use reasonable care to maintain the premises 
in a condition safe for the plaintiff’s use. 
Reasonable care, in this connection, means not 
extraordinary care but such care as a reasona- 
able man would exercise in view of all the cir­
cumstances presented to him; such care as an 
ordinarily prudent person would exercise under 
the conditions existing at the time he was called 
upon to act in this case. The defendant is a cor- 

30 poration, and you will have to apply this rule 
to the agents and employees of the company 
who were operating and managing this particu­
lar freight station. Did the defendant com­
pany, but its servants and employees, use 
reasonable care to keep this freight station in a 
safe condition? If it did, then your verdict 
must be for the defendant. If it did not, then 
your verdict must be for the plaintiff. As I 
have said before, you are the sole judges of the 

4 0  evidence ”.
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Exceptions.

The part of the charge to which the Court under­
stood the fourth objection applied reads as follows:

“ You may take into consideration, in that 
connection, whether or not his earning capacity 
in the future will be lessened by reason of this 
injury ”.

The part of the charge to which the Court under­
stood the fifth objection applied reads as follows:

“ You will carefully consider it, and if you 
find that this accident was not an accident which 
was caused by any failure of the company to 
perform any duty that the law casts upon it, in 
keeping the place in a reasonably safe condition 
your verdict should be for the defendant. If, 
on the other hand, you find that it was caused 
by the negligent failure of the company to 
use reasonable care, then your verdict will be 2 0  
for the plaintiff, and you should determine the 
damages on the lines that 1 have mentioned to 
you

The part of the charge to which the Court under­
stood the sixth objection applied reads as follows:

“  ^he whole question is for you to determine 
whether or not the company performed its duty;
if it did they are not liable; if it did not then 
they are

30
The plaintiff’s attorney objects to these correc- 

10ns o the transcript, and also to the statement of 
e court as to what parts of the charge it under­
go the objections applied, and his objection is 

hereby noted.
W il l a r d  W . Cu t l e r ,

Judge, &c. •

40
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G r o u n d s  o f  A p p e a l .
Filed Dec. 2, 1916.

NEW  JERSEY COURT OF ERRORS AND 
APPEALS.

On Appeal from the 
Essex County Cir­
cuit Court.

GROUNDS OF APPEAL:

20 To
C. H e r b er t  W a l k e r , Esq.,

Attorney of Plaintiff-Respondent.

Sir :
Ta k e  notice  that the following are the grounds 

upon which the defendant, The Central Railroad 
Company of New Jersey, appeals from the judg­
ment heretofore entered in this cause against it.

1) The said judgment was given for the plain- 
30 tiff, Andrew J. Collins, and against the defendant,

The Central Railroad Company of New Jersey, 
whereas by the law of the land judgment ought to 
have been given for said The Central Railroad Com 
pany of New Jersey and against the said Andrew J.
Collins.

2 ) The Judge before whom the trial of the issues 
joined between the parties was had, erroneously re­
fused to grant defendant’s motion for a non-suit at

40 the close of plaintiff’s case.

10

A n d r e w  J. Co l l in s , 
Piai n tiff - Respondent,

vs.

Th e  Ce n t r a l  Ra il r o a d  Com -
p a n y  of  Ne w  Je r s e y , 

Defendant-Appellant.



Grounds of Appeal.

3) The said Judge erroneously denied defendant’s 
motion for the direction of a verdict in its favor at 
the close of the whole case.

4) The said Judge erroneously charged the jury as 
follows:—

“ If the defendant company had, at any time 
before theaccident, either knowledge or notice 
of a dangerous condition of its premises it 
would have been negligence on the part of the 
company not to have remedied this condition.”

5) The said Judge erroneously charged the jury as 
follows:—

“It was also the duty of the company to make 
a proper inspection of the premises from time 
to time.”

20
6) The said Judge erroneously charged the jury 

as follows:—
“ I have said that the defendant was obliged 

to use reasonable care to maintain the premises 
in a condition safe for the plaintiff’s use. Rea­
sonable care, in this connection, means not 
ordinary care, but such care as a reasonable 
man would exercise in view of all the circum­
stances presented to him; such care as an 
ordinarily prudent person would exercise under 30 
the conditions existing at the time he was 
called upon to act in this case. The defendant 
is a corporation, and you will have to apply this 
rule to the agents and employees of the com­
pany who were operating and managing this 
particular freight station. Did the defendant 
company, by its servants and employees, use 
reasonable care to keep this freight-station in a 
safe condition? If it did, then your verdict 
must be for the defendant. If it did not, then 4.0
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Grounds of Appeal.

your verdict must be for the plaintiff. As I 
have said before, you are the sole judges of the 
evidence.”

7) The said Judge erroneously charged the jury as 
follows:—

“ You may take into consideration, in that 
connection, whether or not his earning capacity 

10 in the future will be lessened by reason of this 
injury.”

8) The said Judge erroneously charged the jury as 
follows:—

“ You will carefully consider it, and if you 
find that this accident was not an accident 
which was caused by any failure of the com­
pany to perform any duty that the law cast 
upon it, in keeping the place in a reasonably 

20 safe condition, your verdict should be for the de­
fendant. If, on the other hand, you find that 
it was caused by the negligent failure of the 
company to use reasonable care, then your ver­
dict will be for the plaintiff, and you should 
determine the damages on the lines that I  have 
mentioned to you.”

9) The said Judge erroneously charged the jury as 
follows:—

80 ‘ ‘ The whole question is for you to determine
whether or not the company performed its duty. 
If it did, they are not liable; if it did not,, then 
they are.”

Dated, November 24th, 1916.
Yours &c.,

Ch a r l e s  E. Mil l e r , 
Attorney of Defendant-Appellant.

40
[4058-X]







NEW  JE R S E Y  COURT OF ERRO RS 
AND APPEALS.

A n d r e w  J. Co l l in s ,
On Appeal 
from  Essex

Plainti ff-Respondent, 
vs.

Th e  Ce n t r a l  Rai l r o ad  Co m- É i f i

Defendant’s counsel in their statement of the 
case omitted the following evidence, which fol­
lows in quotation: 4 4 That the delivery plat­
form of Section S was ten feet in width and 
twenty-five feet in length, where the accident 
occurred. (Rec., p. 1 2 , 11. 6  and 7 .) Section 
S runs right by elevator. (Rec., p. 5 , gj 2.) 
Have three or four truckers around the elevator 
taking goods away. (Rec., p. 15, 1. 32.) Truck­
ers pile up stuff in section. (Rec., p. 28, 1. 34.) 
That bags were five feet from wall and four 
feet to wagon.” (Rec., p. 21, 11. 21 and 22.) Mr. 
Regan, clerk of Section S, in section “ all the day 
of the accident. (Rec., p. 24, 1. 7 .) Employee 
thinks he saw radiator between 8  and 9  o’clock. 
(Rec., p. 24, 1. 33.) Employee admits that time 
and again a person might go by radiator and 
not see it. (Rec., p. 24, 1. 1 2 .) Employee testi- 
ed that radiator after the accident was partly 

m front of bags. (P. 20, 1. 9.) Employee 
marks diagram showing location of walls of sec­
tion, bags and radiator.” (Rec., p. 20, 1. 27.) 
The second day of trial same employee testified 

that radiator was not in front of bags after 
accident. (Rec., p. 26, 1. 2 f.) Same employee 
os x ed that “ I  was excited here yesterday and 
was excited down there at the time of the ac­

cident. (Rec., p. 23, 11. 27 and 28.) Looked for

p a n y  o f  Ne w  Je r se y ,
Defendant-Appellant.

B R IE F  FOR RESPONDENT.
C. H ER B ER T  W ALKER,

Counsel.



name of it, who it was for. (Rec., p. 24, 1. 37.) 
That radiator had been seen laying in section 
two weeks prior to accident. (Rec., p. 30, L 36.) 
Defendant was an invitee on our premises on 
that day. (Rec., p. 29, 1. 23.) That Straus & 
Co. who employed defendant received notice of 
arrival of their freight from Central Company. 
(Rec., p. 29, 1. 30.) Truck drivers came to Sec­
tion S to get deliveries of their stuff. (Rec., 
p. 14, 1. 18.) On morning of October 21st about 
two feet from wall. (Rec., p. 30, 1. 36.) Not 
attached to floor. (Rec., p. 30, 1. 38.) Radia­
tor not attached to anything. (Rec., p. 31, 1. 7.) 
Decided to amputate all the toes. (Rec., p. 59, 
1. 36.)

I.
TH E T R IA L  COURT D ID  NOT ER R  IN  

R EFU S IN G  TO GRANT A  NON-SUIT AND 
TO D IREC T  A  V ER D IC T  IN  FAVO R OF 
TH E DEFENDANT.

Counsel’s argument disregards an important 
part of the evidence. The evidence that on the 
morning of the accident the radiator was stand­
ing in an unprotected position and not in any 
way fastened to anything, two feet from the 
wail. The radiator had been moved from a se­
cured position up against the wall to an un­
secured position on the other side of a pile of 
chicken manure. There was a passageway of 
four feet which was used by truckers, emulovees 
of defendant, to cart freight from elevator 
through Section S. These employees piled stuff 
in the section and in using their hand trucks 
would be obliged to move the radiator which 
was in the passageway or in close proximity to 
passageway. The defendant company put in 
no evidence to overcome this presumption. No 
evidence that outside drivers had free access to 
Section S. No evidence that defendant’s serv­
ants moved standing radiator from its unsecured 
position in the morning or afternoon of October 
21st. Clerk of Section S might, have seen radia-



tor and assumed that because he examined tag 
and saw whom it was addressed to, it was all 
right. Defendant’s servants failed to make a 
proper examination or inspection of the radia­
tor or delivery platform on the date of the 
accident. The evidence of Mr. Began was so 
uncertain and contradictory that it was a ques­
tion of fact for the jury to determine how much 
of employee’s statements were true. Defendant 
company failed to show that its servants had 
taken any means to safeguard plaintiff while on 
its premises. The radiator was in the custody 
and under the management of defendant’s serv­
ants and defendant was obliged to use a reason­
able amount of care to protect plaintiff.

There was no evidence that the plaintiff in any 
way caused the radiator to fall and the fact 
that radiator in falling hit and crushed part of 
his toes, was sufficient to convince a jury that 
plaintiff was not close to the radiator. Inspec­
tion made by defendant’s servant failed to show 
how and m what manner radiator was standing 
on floor. There was great possibility of radia­
tor leg resting on a small piece of cement and 
radiator falling of its own weight or by a slight 
jarring of floor when train pulled in station of 
defendant. The rule res ipsa loquitur can be 
applied to this case.

Sheridan v. Foley, 5.8 N. J. Law 230;
Byrne v. Boadle, 2  H. & C. 722.
Battschinger v. Robinson, 83 N. J. L. 7 3 9 ,
Seder v. VanderbeeJc & Sons., Inc. 96 

Atl. Rep. 1009.
Beronet v. F . W . W oolworth Co., 99 Atl. 

Rep. 126.

II.
TH EBE w a s  n o  e r r o r  i n  t h e  

CHARGE OF TH E T R IA L  COURT.

A
. statement of law contained in the charge 
is correct because it is left to the jury to say 
M ether or not there was sufficient time to rem-



edy the dangerous condition and presupposes 
that the jury would find that there was suf­
ficient time to remedy the defective condition. 
The Trial Court made his charge in this manner 
because of the uncertainty and questionable value 
of the testimony of employee in charge of Sec­
tion S. This extract from charge of Trial Court 
is made more clear by the repeated statements of 
the Trial Court that the defendant company was 
not an insurer and was simply obliged to use 
reasonable care.

Sefler v. Vanderbeek & Sons, supra.
Deronet v. F . W . W oolworth Co., supra.

B.
This is a plain and correct statement of the 

duty of the defendant company. There was no 
evidence that the delivery platform and radia­
tor was carefullv and properly inspected on the 
morning of accident.

Battschinger v. Robinson, supra.
Branagan v. Public Service B y . Co., 85 

N. J. L. 2SH. 3& S

C.
The rule quoted by appellant is not applicable 

to this case as contributory negligence was not 
pleaded. The question in this case was whether 
the defendant company through its servants and 
employees were guilty of negligence, under the 
facts of this case and that was nroperly a ques­
tion for the jury. This Court has repeatedly 
held that where only a slight degree of negli­
gence is proven by the plaintiff, t'ne ciuestion of 
negligence is a question for the jury.

Deronet v. F . W . W oolworth Co., supra.
Branagan v. Public Service Ry> Co., 

supra.
Scbw M terer v. Bam berger $  Co., 81 N. 

J. L. 558.
Respectfully submitted,

C. H ER B ER T  W ALKER ,
O f Counsel.



§jÿ«r g  twyCourt of and ĵrpoafe.

Th e  Ce n t r a l  Rai lr o ad  Co m-
p a n y  o f  Ne w  Jerse y , 

Defendant-Appellant.

b r i e f  f o r  a p p e l l a n t .

This action was instituted in the Essex County 
Circuit Court to recover for injuries sustained by 
plaintiff on October 2 1 st, 1915. Originally there 
werê  two defendants, the Railroad Company and 

e ewark Warehouse Company, but at the trial 
a vo untary nonsuit was entered as to the Ware- 
ouse Company (Rec., p. 8). The negligence 
eged was that an unprotected radiator had been 

P aced or allowed to remain in a passageway in de-
en ant’s freight station in the warehouse building 

or the Warehouse i  ,

A n d r e w  J. Co l l in s , 
Plaintiff-Respondent,

vs.

0 he Warehouse Company, which fell over and 
s rue plaintiff as he was loading some bags of 
mcken manure consigned to his employer, upon

review was entered.
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Statement of the Case.

The scene of the accident was an L-shaped plat­
form about, ten feet wide, raised above and facing a 
driveway on which wagons came in from the street 
(Rec., pp. 9,18,19, 54). This platform was lighted 
by electric lights which were burning when the acci­
dent occurred, and there was one light within t6n 
feet of where plaintiff was injured (Rec., pp. 12, 31, 
38, 47).

On the day of the accident, plaintiff had come to 
this platform to get a load of chicken manure con­
signed to his employer (Rec., p. 37). This manure 
was in bags piled in a portion of the platform known 
as Section S, and extended from the rear wall for 
a distance of about four feet (Rec., p. 11). The 
radiator which injured plaintiff was also in Section 
S, awaiting delivery, having been brought into the 
section after the manure (Rec., p. 25). This 
radiator was about three feet long and from two 
and a half to three feet wide, and its width was 
variously estimated at from ten inches to two and 
a half feet (Rec., pp. 11, 30).

When the radiator was first brought into Section 
S, it was placed against the rear wall, to the left 
of the pile of chicken manure (Rec., pp. 13, 18, 24, 
27, 30, 33). The accident occurred in the after­
noon, and the radiator was last observed by the em­
ployees of the defendant prior to the accident, be­
tween eight and nine that morning, at which time it 
was standing up against the rear wall (Rec., pp. 24, 
37). After plaintiff arrived at the platform, he 
went to the office to get his delivery papers, and 
then started to load the manure upon his truck 
(Rec., p. 37). He testified that he took one bag from 
the pile and put it on his truck and then started 
back to get another. On the way back the radiator 
fell on his foot and injured him (Rec., pp. 37, 38).



3

He said that he had not observed the radiator be­
fore it fell on him (Rec., p. 39) and that he had not 
touched it (Rec., p. 38). He also testified that at 
the time the accident happened, he heard a train 
running on the Central Railroad outside the build­
ing (Rec., p. 41). There was no proof, however, 
that the passage of this train had any connection 
with the fall of the radiator, and it appeared that 
the building in which the accident occurred was a 
modern concrete and steel structure erected on a 
pile foundation driven to a hard bottom (Rec., p. 
55).

After the accident the radiator was found lying 
to the right and in front of the pile of chicken 
manure (Rec., pp. 10, 14, 20, 27). There was no 
proof that it had been moved to this place by the 
employees of the defendant, and it appeared that 
none of the employees of the defendant would have 
any occasion to move it after it had been placed 
against the wall in Section S (Rec., pp. 14, 16, 28). 
It also appeared that persons not employed by the 
Railroad Company— truck drivers who came to get 
freight— had access to this section (Rec., p. 14).

There were motions for a nonsuit and for the 
direction of a verdict in favor of the defendant, both 
of which were denied.

Errors Relied Upon.

2 ) The Judge before whom the trial of the issues 
joined between the parties was had, erroneously re­
fused to grant defendant’s motion for a nonsuit at 
the close of plaintiff’s case.

3) The said Judge erroneously denied defend­
ant’s motion for the direction of a verdict in its 
favor at the close of the whole case.
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4) The said Judge erroneously charged the jury 
as follows:

“If the defendant company had, at any time 
“before the accident, either knowledge or 
“notice of a dangerous condition of its prem­
ises it would have been negligence on the 
“part of the company not to have remedied this 
“condition.”

5) The said Judge erroneously charged the jury 
as follows:

“It was also the duty of the company to 
“make a proper inspection of the premises from 
“time to time.”

8 ) The said Judge erroneously charged the jury 
as follows:

“You will carefully consider it, and if you 
“find that this accident was not an accident 
“which was caused by any failure of the com- 
“pany to perform any duty that the law cast 
“upon it, in keeping the place in a reasonably 
“safe condition, your verdict should be for the 
“defendant. If, on the other hand, you find 
“that it was caused by the negligent failure of 
“the company to use reasonable care, then your 
“verdict will be for the plaintiff, and you 
“should determine the damages on the lines 
“that I  have mentioned to you.”

9) The said Judge erroneously charged the jury 
as follows:

“The whole question is for you to determine 
“whether or not the company performed its 
“duty. If it did, they are not liable ; if it did 
“not, then they are.”



5

ARGUM ENT.

I.

The trial Court erred in refusing to 
grant a nonsuit and to direct a verdict 
in favor of the defendant.

When plaintiff rested his case, there was no evi­
dence tending to show that there was anything 
about the radiator itself or about its position at the 
time the accident occurred which would lead a 
reasonably prudent man to anticipate that it would 
be likely to injure plaintiff. There was no evidence 
tending to show that the radiator had been placed 
in the position where it was at the time of the acci­
dent, by the employees of the defendant, and it ap­
peared that it was just as likely that it had been 
placed there by the outside truck drivers. There 
was no proof that its position had ever been in fact 
brought to the previous notice of the defendant or 
that it had remained in that position for such space 
of time before the accident as would have afforded 
the defendant sufficient opportunity to make proper 
inspection of its delivery-platform to ascertain its 
condition as to safety and remove the radiator back 
against the wall again. We think that on this 
state of the proofs a nonsuit should have been 
granted and that a verdict should have been 
directed in favor of the defendant.

Schnatterer v. Bamberger & Co., 81 N. J.
Law, 558.

Buda v. Dzuretzko, 87 N. J. Law, 34.
Vecsy v. Central R. Co., 8 8  N. J. Law, 177.



6

II .

There was error in the charge of the 
trial Court.

a.

The trial Court charged the jury as follows:
“If the defendant company had, at any time 

“before the accident, either knowledge or 
“notice of a dangerous condition of its prem­
ises it would have been negligence on the part 
“of the company not to have remedied this con­
dition” (Rec., p. 6 6 ).

The rule as laid down by this Court in Schnat- 
terer v. Bamberger <& Co. (supra ) is not that knowl­
edge or notice at any time before the accident is 
sufficient to charge the defendant with negligence, 
but that the defect must have existed for such space 
of time before the occurrence of the accident as 
would have afforded the company sufficient oppor­
tunity to make proper inspection of its premises to 
ascertain their condition as to safety and to repair 
their defects.

The charge as given was clearly prejudicial to the 
defendant. Under it the jury were justified in find­
ing the defendant guilty of negligence if its em­
ployees had discovered that this radiator was in a 
dangerous position so short a time before the acci­
dent occurred that it would be impossible for the 
employee making the discovery to get from the 
place where he was to the raditor to change its 
position before plaintiff was injured.

b.

The trial Court further charged:
“It was also the duty of the company to 

“make a proper inspection of the premises from 
“time to time” (Rec., p. 6 6 ).
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The uncontradicted evidence showed that de­
fendant’s employees had inspected the delivery- 
platform between 8  and 9 o’clock on the morning of 
the day of the accident, and at that time had found 
the radiator in a safe position against the rear wall. 
The evidence being undisputed, it was error to sub­
mit to the jury the question whether that inspection 
was sufficient.

Timlan v. Dilmorth, 76 N. J. Law, 568.

c.
The Court further charged the jury as follows:

“You will carefully consider it, and if you 
“find that this accident was not an accident 
“which was caused by any failure of the com- 
“pany to perform any duty that the law casts 
“upon it, in keeping the place in a reasonably 
“safe condition, your verdict should be for the 
“defendant. If, on the other hand, you find 
“that it was caused by the negligent failure of 
“the company to use reasonable care, then your 
“verdict will be for the plaintiff, and you 
“should determine the damages on the lines 
“that I  have mentioned to you” (Rec., p. 69).

“Gentlemen, you must take all this into con­
sideration. The whole question is for you to 
“determine whether or not the company per­
formed its duty. If  it did, they are not liable; 
“if it did not, then they are” (Rec., p. 70).

As we understand the rule of law, plaintiff was 
not entitled to recover unless he had proved that 
the defendant was negligent by a fair preponder­
ance of the evidence. We think that these portions 
of the charge conflict writh that rule because they in 
effect placed upon the defendant the burden of ex­
culpating itself from the charge of negligence.

Respectfully submitted,
Ch a r l e s  E. Mil l e r , 
Ge o r g e  H o l me s ,

Of Counsel.
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