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STATE OF NEW JEHSEY 
DEPAH.TMENT OF ALCOHOLIC BEVERAGE COinHOL 
744 Broad Street, Newark, No Jo 

BULLETIN NUMBER 81 June 26.9 1935 

l. NEW LEGISLATION -· SUPPLEMEN'.11 TO THB CONTHOL ACT 

Senate Bill 291 was approved by Governor Hoffnan 6n June 
8, l~J35, and thE:!reby becano Chapter 256 of the Laws of 19r.J5. 

The Rules and Regulations Governing Solicitors' Permits 
are promulgated today µursuant to Chapter 256 of the Laws of 1935, 
the gist of which is~ 

J.. ??No indi"1.ridual shall offer for sale or ~3olic1 t any 
order in the State for the purchase or sale· of any alcoholic bev­
erage, ~hether such sale is to be made within or without this 
State, unless such person slw.11 have a solicitor's permit issued 
by the connnlssioner her-cunde1·. H 

f~. YfThe conm~j_ssi.oner is empowered to issue, subj0ct to 
rules and regulations;; solicitor's permi L-; which shall set forth 

·such facts as may be prc~scribed by the corrE1.d.E3S:Loncr. vi 

3o HAny person ·who vi.olates any provisions •Jf thL3 cict 
shall be guilty of a raisdemeanor 8.nd punL;hcd byn J etc o 

The law .,Nas not des5.gnod as a rE:vent1.e but as n measure to 
control an lmportant phase of the liquor traffic. Hence, a soli­
citor may obtain one:? pc~rmit to r(;preB8nt several n1inc;siv or 
Hhousc:s". 

Solicitors' Permits are to be issu8d in rospect to the 
period bGginn.ing July l.J 1935. Until tba t time pc:cmi ts aro not 
necessary: 1ho rules and regulations are effective immediately. 

Rule 3 incorpo:ratGs p1'evious rogulo. tions requir:i.ng photo­
graphing and fingerprinting. 

Rulo 4 wiJ.1 not only bring in adcU t:lonal revenue _by vray 
of licc-mse fees to the Sta to, but o.lso will proVE\nt the tinfo.ir 
compGti tion 1Nhich pre.s(:;ntly uxists by persons not licensod under 
the Now Jersey laws with our own li~enseesQ 

-Rule 8, i.t is hopod !I wi.11 go a long ~m.y to break up unholy 
alliancos with the alcoholic beverage industry by those charged 
with the enforcer.1ont of the laws ~ovcn·nint; the:: s~·~mc o 

Dated: June 1935 

D. FREDl~lUCK ~UL~ET~I', 
C Otr!.Yrll. SS J.. ODC)I' 

2'! RULES AND REGULATIONS GOVEHNING SOLICITORS t PEIUvII':rs 

1 o No individual sho.ll off er for s::1l0 or solicit ;J.ny order 
in this Stato for th0 purchase or ~~le of any alcoholic beverage, 
vvhether such sale is to bG .m~de wi hin ?r with?ut _this Stai~G, un­
less such person has Q Solicitor's Por~it .. This, nowcvor, does 
not prohibj_t such off or or solici tP.tion by any SndivJdual licensee 
hims01f or by tho indi viduJ.l rncm1bd:s of a licensed partnership or 

- \ 
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by any employee of any rc~tail licen~38e in conncct"ion with and in 
the course of the licensed business. It does prohibit srtch offer 
or solicitation by individual officers, agen~s or omployees of 
corporate licensees. 

2. Solicitors' Permits authorize the pGrmittee to ~akG of­
fers for such sales and solicit orders for such Sales of alcoholic 
beverages, in accords.nee. vd th Ti An Act concerning alcoholic bever­
ages" (P.L. 1933, Co 436), as amended and supplement8d, and subject 
to these Rules and Regulations, on behalf of the vendor or vendors 
represented by the solicitor and designated in the permito The fee 
for such permit is ·Five Dollars (~p5. 00) per annum. All such per­
mits expire on the June ;30th following their tssuance unless other­
wise specified thereino 

3. Every applicant for a Solicitor's Permj_t shnll comply 
with the Regulations Governing Identification of State Licensees 
and Their Employees. 

4. Solicitors' Permits may be issued only to agents or 
employees of duly 1.1censcd Nevi Jersey manufacturers or wholesaler·s. 

5e N6 holder of a Solicitor's Permit shall, in the State 
of New Jersey, offer for sale to or solicit any ordBr for the pur­
chase or snle of any alcoholic beverage 

(a) from anyone not holding a New JcrsGy 
manufacturer's, ·whole so.l.8r' s or rc~tailor' s 
license, or 

(b) othorv.riso than to the oxt8nt duly al-­
lowed and permitted by law nnd by the New 
Jersey license of his employer, or 

(c) otherwise than to the extent duly al­
lowed and permitted by l~w or by the New 
Jersey license of the person sclicited, 

nor shall any licensed New Jersey manufacturer, vvholesa.lor or re­
tailer allow, permit or suffer tho holder of a Solicitor's Permit 
who is his .2gont or who is in his employ to do so. 

6. No licensed New Jersey manufacturer :J· wholesaler or re­
tailer shell allow, permj.t or suffer, irr 11is behalf, any individu­
al to offer for s2le or solicit any order in the St2te of New Jer­
sey for the purchase or sale of 2ny alcoholic beverage whether 
such sale is to be made within or without the State, unless such 
person hQS a Solicitor's Permito 

7. No licensed New Jersey manufrrcturer, wholes::iler or re­
tailer shall pletce e.ny order for th(:; purchase of any alcoholic 
beverage or n1lowj permJ.t or suffer any of his employees to plnc~ 
any order for the purch2se of nny alcoholic beverage, with any 
individual who docs not hold a Solicltor's Permit. 

Se No Solicitor's Permit mny be issued to nny member of 
n municipal governing body or municipo.l :i.ssuing authority or to 
any person chnrged or entrusted with the enforcement of the laws 
concerning alcoholic beverages in nny manner vvhatsoGver. 
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9. Each Solicitor's Pormj_t covers only the employm~nt 
designated theretn n.nd is not tr.::.':.nsferable as to employer o:'.c em..,. 
ployoe or employmonto 

10. Whenever any change shall occur i.n nny of the facts 
set forth in. th2 Applic2tion for Solicitor's Permitj the pGrmittee 
shall file with the Commissioner a notio~ in writing of sucb 
change within ten (10) d2ys aftor its occurrence. 

11 o Upon the termination of .:.1ny employment for which a 
Solicitor 1 s Per~it has been g~anted, the pcrmitteo ~hall file with 
the Commissioner n notice in writing of such te1~mination o.nd shall 
surrender· for ct::mcellation to tho Commissioner the permi.t covering 
such omployment within ten (10) dn..ys after its o.ccurronce. 

12. The · foregofng rogulo. tions cn·e subject to amendment or 
supplement from time to time c.t the disc;retion of the-; Corµmissioner 

l3o Violo.tion of o.r1y of the .. foregoing regulations slinll 
be co.use fo.r revoc~;~tion of the pcrmi t or the license or botho The. 
statute requiring n Solicitor's Permit provides: · 

"3. Any person who violates any provi.sions 
of this net shall be guilty of ~ misdemeanor 
and punished by_ c:. fine of not less than fifty 
dollars ($50000) ~nd not more thun two hun­
dred dolLtrs Ut200. 00), or i.mprisonmont for 
not less than ton (10) days or not more than 
throe (3) months or by both such fine 8.nd im­
prisonment in the discJ;,ction of the court. YT 

Dated: June 22,·1935 
D. FREDEHICK BURNETT, 

Gommiss:Loner 

3o MUNICIPAL ORDINANCES EXTENSION OF LIC:E:NSE TO EXECUTOR UPON 
DEATH OF LICENSEE IS.NOT AUTOMATIC BUT DISCRETIONARY 

MUNICIPAL ORDINANCF~S ~ MAY PROHIBIT• SALES TO ALL LAW ENFORCEMENT 
OFFICERS II~ UNIFOHivi vVHbUIER EMPLOYED BY THE iVIUNICIPALITY OH NOT 

Roland H. Loog, CJ.ty Clork, 
Asbury Park, No J. 

Dear Sir: 

Jun8 11, 1935 

I have boforc me for consideration the proposed ordin~ 
ance regulfltlng, relating to and prescribing the t0rms, conditions 
and roguln tions for the s·1lc nnd distribution of alcoholic bever- · 
ages, which is intended to be i.ntroduced todayo 

Section 5 r8~:.ds: urn ct~se of the death of tho licensee 
the license shall inure to the benefit of the executor or admin­
istrator of such deceo..sed licensc;e unless such executor or admin­
istrator is individually disqualified from holding such a licenso 
or is not a proper person to be licensedo 

It is true.that· section 23 of the Act permits the issu-
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ing ~uthority to extend a license to the executor, administrator, 
trustee, receiver or othor person upon .. Nhom the: s.:~mc h::..s devolved 
~y operation of lawo But tho extension is merely permissive, and 
rests soluly in the sound discretion of the· issuin. 1~ authority, 
and may be made only for a limited time not to exceed the term of 
the license. Your regulation makes the transfer automatic subject 
only to the executor or administrator being individually qualified 
and a proper person to be licensedo It is disapproved because 
contrary to the statute. 

In response to your verbal rGquest as to thJ propriety of 
a regulation prohibitin~ sales or servicG of alcoholic beverages 
by licensE;es to any· lavv enforcement officer in uniform whethor 
such officer is employGd by Asbury Park or not: such a regulation 
wil1 be approved. Sc~c ru Cliffside Po.rk) Bulletin 74, Item 1. 

Very truly yours, 
Do FREDEfiICK BURNETT, 

commissioner 

4o APPLICATIONS TO STATE COivil~aSSIONER FOR 1vHJNICIPAL .RETA.IL LICENSES -
LICENSE F:SES - RULES CONCERNING MUNICIPAL SCHIP AS PAYMENT 

Tho Commissionsr ruled in Ro: Asbury Park, Bulletin 78, 
Itom 16, that municipal lj_consc foe.s under the Alcoholic Beverage 
Control Act caruc within the contemplated scope of the Scrip Act 
and hence may be p~id to a mru1icipQlity in scrip issued by that 
municipality unless thu torrns of such scI'Jp otb.c~rwise expressly. 
forbid; further, thr:.t vvilcncvor scrip is acc(;ptcd by n municipality 
in lieu of money ~s a pnym8nt for ~n alcoholic beverage license 
th;.1t proper notation should bu madu of the fo.c:C to the end thu t 
if the application is rejected or for any reason denied, the statu­
tory ninety per cent refund sho.11 be pa:i.d and refunded to the ap­
plic2nt in scrip of the s~me or siuilar kind or tenor as th2t de­
po~d ted. 

So~ also generQl instructions governing applications to 
the State Comrl'.d.ssioncr for muni.cipal retc:.Jl licenses, Bulletin 
75J Item 13. 

Accordingly, tho following rules applicnbls in the case 
of applic2~tions for municj_pal retail licEmscs vvhieh, pursu'.:mt to 
Section 18A of the Act (P. ~ o 193'-1, ca 4~~), aro roquirud to be 

- :1 • tl t ', s I t ,'j o ' • b 1 ' J mo.de airoc y o ·c11c Gel ,o 1...101~massJ_onGr, aro ncrG ;/ prornu gai:;ea, 
effccti 'lG i1mTic)dL1 t«.:;J.y. 

l. The munj_cj_p:.:.1 rs-Cni.1 lic;cnse f'00 i-·c:e1ut.r·1.:.d to :i.ccom1x1ny 
tho ap1:1l5.c:ition, when app1ics.t5.cm for r;iunicipc:.1 ret2-il license is 
m2de directly to th1:; St:·~to Crnmc.iss:Loner, :mny bG pu..2.d in scrip is­
sued by tho Enmicip3.li ty 1n vvhich Jt is intended that the J_j_cons(::.;d 
preE"liscs be si tua. tcd unlcs·s the turn:Ls of such scrj_p othEJrvvist~ ex­
pressly forbido 

- 2. If tho npplico.tion is r·cjuctud or for any reason whnt­
soever is dcrdcd, tho st::::.tutory refund of ninety y.k,r cent of the 
dopcsi t sln11 be p£.dd and refunded to_ the applicJ.nt in scrip of 
tho scrao or similar kind or tenor ns th~t deposited. ' 

3. If the applie:~~tion is rejected or for ci:ny roason what-
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5. 

.soever is denied the statutory investigation fee of ten pGr cent 
of the deposj_t shall he pnid and refunded to tho rmnicipali t_y in 
scrip of.the snme or similar kind vr_tenor as that deposited. 

41! If the application is granted J.nd licens(:; issued,, the 
license fee vYhich is payable to the municipality .sho.11 be paid 
and rofunded to. the municipnlity i:n scr:l.p of the s.J.El8 or siniletr 
kind at tenor as that deposited. 

5. The ndditionnl fee of Ten Dollars which the Act re­
quires shall be payable to the Conmissj_cmer and whj_ch "rnu$t accom.,... 
puny all such applications shall be paid in cnsh, money ·order·or 
certified chock drawn to tho order of Do Frederick Burnett, CoL1-
nissioncr. This fee may not be paid in scrip. 

D. FREDEHICK BUHNETT 
' Canad. s sionor 

Dated~ June 11, ·1935. 

NEW LEGISLATION - AN AivlENDM:ENT TO THE STILL SUPPLEMENT 
(PoLo 1934, Co 84; Supplementing PoL" 1933, Co 436) 

Senate Bill .290 was &pproved by Governor Hoffman on June 
8, 1935, and thero~y becam~ Chapter· 255 of the Laws of 1935. 

!t is effective immedi~tely. 

This amendment repeats virbatim the original still sup­
pleme~t (P~L~ 1934, C. 84, supplementing P~Lu 1933, c. 436) with 
the following three exceptions wp.i.ch constitute the nevr matter o 

(1) Section 4 is amended to readi 

n4; If after such hearing the commissioner determines 
that the seized property constj_tutes such unlawful proper..,.. 
ty he shall declare said property forfeited and may;· in 
his discretion, order that thf) seized property 7 . in vvhole 
or in part, be sold, de$troyed·or retained for the use of 
hospitals, and State, county and municipal institutions 
and that tho build:tng or premises in or on whJ..ch such un­
lawful property was located when seized shall not be oc-. 
cupied or used for any purpose whatsoeve1· for such period, 
not exceeding one year, as sho.11 be fixed by the cornmi.s-
sionerc" · · · 

This enables the Commissioner to retain SEdz~3d property 
for the; USG of hos pi tal.s and state' County and lViunicipal Insti­
tutions, instead of being confined us heretofore to retain stich 
seized property for the benefit of State Instit~tions onlyc It 
thus broadens the purposes of such rctention 3 so that hospitals 
and county o.nd municipal ins ti tut ions may srwre the bonefi t as 
.well as State institutions~ · 

(2) A pew provision is added, bEdng n4(a.). n 

, It rends: n4(a). Any still not registlired pursuant to 
this supplement in actual operation in the manufacture of 
illicit beverages ~~ s0t up for such purpose, is hereby 
declared to be a nuisance per se and such still, p2rts 
thereof and all other property actually used in connection 
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6. 

therevli th when soized may bo destroyed at the direction 
of the commissioner at the time of the seizure or thore-­
after, without notice or hearing, a~ything hur0in to 
the contrary notwithstanding.n 

This Section confers povwr upon the Cornmlssionor to 
destroy illicit stills without any hearing - similar to the 
pmvor noYv exercised by the Federal authori tios and there; by sav­
ing the State the expense of guarding and of storage pending 
hearing~ Not only·may the still itself be destroyed, but all 
other property ·actually· used in connection thermvi th, 1Nhen 
seized, may likewise be destroyedo It applies only to stills 
unregistered and :i..n actual operation in the manufacture of il­
licit beverages or else set up for such purposeo 

(3) Section 9 is-amended to read~ 

n9 o Any person vvho shall have in his pas.session or 
custody or under his control any stt.11 or distilling 
apparatus set up, dismantled, or in tho process of con­
struction, or parts thereof without having reeistered 
same in accordance with the provisions hereof shall be 
guilty of a misdemeanor and punished by a fine of not 
less than one hundred dollars ($100000)_ and not more 
than ·one- thousand dollars ($1,000oOO) or imprisonment 
for not less than thirty days and not more than three 
years, or by both such fine and j_mprisonment_, in the 
discretion of the court." 

This · Sec-~lon increases the maximum penal tles for il­
lidit- stills to three years and $1,000 fine· instead of six 
month8- ·and ~~500 fine, which· proved utterly inadequate in case 
of major triolationso In the present state of public temper ~ 
and empty treasury, bootlegging is felonious and not a mere 
misdemeanor Q This bill puts much ncedGd teeth into la:rv en­
forcement and will. enable~ our Ste.to courts offocti vely to pun­
ish violations of State laws as the Fodsral courts do in re­
spect to Fe48ral. violations. 

Dated~ June 24; 1935 
Do FREDERICK BUHNETT, 

· Co:Dmissioner~ 

APPELLATE DECISIONS - KARPF VS. SOMERS POINT 

SAIVI KARPF CO o, a cor·Qo:cation ) 
of the State of New J0rsey, 

A~pn,l~nt ) _t.J c;; .J__,_(...c ;J 

-VS-
\ 
) 

COMMON COUNCIL .OF' THE CITY 
OF SOMERS POINT (ATLANTIC ) 
COUNTY) 9 

Respondento ) 

ON APPEAL 
CONCLUSIONS 

Augustus S. Goetz, Esqo and Joseph A. Feder, Esq., Attorneys 
for Appellant. 

Enoch Ao Higbee, Jr., Esqo, Attorney for Rospondent. 

BY THE COMMISSIONER: 

This is nn ap~cnl from tho denial ort April 1st, 1935 
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of an application for a plenary retaJ.l consumption 1:i.cE?nso for 
premise~ to be. constructed on the south side of Ocean City 

' c Boulevard, on the Bay, at oomers Point. · 

, Respondent's answor alleges that one of tho reasons for 
denying the application is.that there is no building now erected 
which can be the subject of a license~. 

Since the denial of appellant's applica. tion must be af-­
firmed for the reasons hereinafter sto.ted; it is unnocessary to 
consider whether o. municipal issuinG trnthority must, or may 
properly, refuse to issue a license wlrnro the proposod licensed 
premises he.ve not yet been constructod, or whetlwr, under Sec­
tion 29 of the Control Act, a license ~hould, or may, be issued 
upon condition that suitablo premises be eonstructed. Cf. Wnr""." 
ren. St. Chapel v. Excise Commissioners, 56 N.JoL. 411; Winunts v~ 
Bayonrie, 44 N.J.Lo. ll4o 

Respondent contends that the applic2tion was .properly 
deniod because tho number of plenary retail consumption licenses 
vrhich have beon issuod cmd o.re now c,mtst.::mding j_n Somers Potnt 
is ndequnte to supply the neods of the community and of the 
trnnsient trade therelno . 

At the time of the denial of tho application no formal 
action had been taken by rospondcnt -to limit tho number of licen­
ses to be issuedo On May 6th, however, a resolution was adopted 
by the Common Council, reading as follows: 

Y~BG It rosolvod that Common Council of the City· 
of Somers Point, N~ J. issue no motG Liquor Licenses~ 
to nny one during the year of 1935 unless it be an 
established place of business thnt has held n previous 
license issued by the City of Somers Point, N.Jo" 

This rosolution wus vctood by the Mayor but rcpassod over 
the Mayor's veto on May 20th after this ~ppeal was heard. 

The f~ct that the resolution was not adopted until after 
.nppoll~:mtr s appli.cation wus d1:-:mj~ed and. after tho. appt:~r.~l was heard 
is irnmc. teri21. Franklin. Storos Co. v .. E.11zo.beth, Bulle tin #61, 
Item #1° Krause Va Freehold Bullcttn #76. Itein ~:':f5 .. Zdenek v. 

I ' ----- -----··--' /' I ' ' --.-.. -.-Freehold, Bulletin /f76-, ItGm rt9. As v.ras said in the Franklin 
Stores case: 

ViSound public policy requj_rEs that i.f a special 
privilege is to be given, tho grant i:mst be consonant 
with such polj_cy o.t the time tho grant i;:3 mc:::de. Whether 
2 license sho-uld be issued :ls not a g.::.~me of legal wits 
or abstr:lCt. logic, but, ro..ther, G. solemn determination 
on all tho concrete facts, whothcr presented originally 
or on appeal, whcthGr or not it is pJ~oper to issue tho.t 
license.. It is not a. mere umpire's decision whether or 
not soms :J.dministra. tj .. ve official provlously m~do a rnove 
out of order or erred in technique or did something which 
by strict rules he had no right to do, but rather a final 
adjudication whothc:r the ·1icensE; should be issued NOYJ." 

This co.se must therefore be considered ns if the resolu­
tion were in force ~nd effcct.nt the time appollnnt's application 
was denied. 

While a munici.po.1 limi tntion of the numbur of licenses 
to be issued may be reviewed. by tho Com1!lissi.onor on appeal, it 
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will not be upset on appoQl unlo.ss elearly unrGasono.ble eithor in 
its adoption or in its appli.c~:tion to :..~ppol:lr.mt o fumCd..11 v. Branch-­
.Qur g, Bullo tin 1¥-37, I ton kl8 . 

. It is conceded that the existing licensed places are ndo­
quate to supply the needs of the resident population of Somers 
Point·, consisting of approxicately 2,000. It is argued, how8ver, 
that the abnormally heavy flow of traffic through the City ·and its 
proxiuity to Ocean City, which h.:.1.s a sur:.mer populn.tion of 100,000 
and is ttdry", gives rise to c;_ sufficient danand in· SoE10rs PoJ.nt to 
justify the issuo.nc0 of an ndditj_onal 1icenso to the twenty which 

-have ,'J.lready been issued. :8,our Councilmen testiflcd. _:i..t the· hE.::aring 
that these existing twenty places are adequate to supply tl1e needs 
of the transient trade and that tho issuance of an additional li­
cense -vwu1d be socially undesirable. The "President of the Common 
Council, called as n witness for D.ppell~nt, bc:Lsed his reason for 
favoring issuance of the license upon tho ground .that he bolieved 
appellant would conduct a better class of place. Nono of .the sev­
eral .witness~s testifying on behalf of nppGllant: was of the opin­
ion that public necessity or convonience &ffirnntively dictated 
the issuanco of an additional license. Thu.s, all that is de1:1on~ 
strated is n nure difference of opinion with nothing to show that 

. the resolution lini tine the nw:ibor of licenses vn1s unreason8.ble. 
Kalisch v . .Llndm1, Bulletin #71, Itc:~r.1 1/J..4; Y.2os. v. Union, Bulletin 
~~?3, Item /fl. · Uricier such cJrcur.rntcmcos t11e Cowuissionc~r wiJ.l not 
review.respondent's exercise of an honest and r0nson2ble discretion 
Sussex Coun.i;L_D].:_ug_QorJpD.n;y v~ Newton, Bulletin ff4//, Item f,~3; Hae-

. nel_t v. £!gworth, _Bullotj_n 7~f57, I tom ~t:.11; sec B~t1ball v. Bern2rds­
.Yi.11Q:1 Bulletin :/t-f-56, ItGI:1 7t9. 

Appellant contends, howevGr, that the exercise of the dis 
cretio:n of the r:iajority of the City C:_;uncil v.r~s not hon0st, but, on 
the contrary, was prejudiced due to their ~dverse econonic interest 
arisine; fror:i the fact that during the sm::r.1er of 1934 four of the 
Councilceh were e~ploycd by lic0nsocs in Sooers Point. A charge of 
this kind is uost serious, not to be j:1:ule lightly!l and Eust be 
proved by clcc::-i.r D.nd convincing evidence b Schulte Inc. v. Perth 
AmbQX, Bulletin #58, Itc~E~ =/lloo AdnittecUy th<.~ fact of prior em­
ployment by li.cons€;es did not disQualify the:) Councll1~1en :;.s a untter 
of law to considor nnd pass upon ~pplic~tions foi licensoso It is 
a pr0s0nt finc:~nc:La1 interest ln a licensed business whj_ch operates 
as a di.squalific;o.tion .~~nd ,not a p~rnt eL~ployDont.. Qr. Ee Asbury 
,Eark, Bullotin 7/=39, ItoIJ k2; He_Loc)g, .bullGtin 7~=39, Itqr.i f/3; Re 
Brund<'..lf~e., .bulletin #BO, I teu #7. Nor is thc~rc o.nything to show 
that the Deubers of the Conuon Council who VJ(:jrr.i heretofore ec­
ployod by licensees wore influenced in fnct by their prior eoploy­
nent or that their detcroination o.nd opinion wer8 not honest and 
sincere.. On the contrary, they each den1ed that .th2y were subject 
to any such influence or th2t they considered the desires of their 
erstwh11e· or:1ployors in rx1ssing Uj)On a~Jp8llnnt' s a1n:ilication. While 
thc.circuristc:.nces hnve led ne to scrutinize the tostinony of these 
four Ccuncilrwn wj_ th great c:lre to st:;e whether their• opinion vvns 

•honest and slncere, I find thnt appellant h.:~s not sustained the 
burden of proof on this issue. 

It is therefore concluded thnt the liilit2tion of licen­
s.es is rcssorts.blo o.nd that the deternina tlon of rcsponci.ent was 
not bin$ed or prejudiced. 

The action of respondent is therefore 2ffiroed. 

Dated~ June 22., l935 
D. FREDERICK BURNETT, 

Co UL'.i s s ion Gr 
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7 .. APPELLA'rE DECISIONS - REDFERN V. KEANSBURG 

CHARLES REDFERN, ) 

AppE;llnnt, ) 

-vs- ) 

MAYOR AND COUNCIL OF THE ) 
BOROUGH OF KEANSBURG (MONMOUTH 
COUNTY), ) 

Respondent ) 

Ezra W. Karkus, :Lsq., Attorney for Appullant. 

ON APPEAL 
CONCLUSIONS 

Howard w. Roberts, Esq., Attorney for Respondent. 

BY THE COMI.USSIONER: 

This is nn appeo.l froD th0 denial of &n o.pplicn. ti on 
for c plenary retail consunption license for prenises located at 
-/fl Co.rr Avenws, being the southwest corner of CD.IT Avenue and 
Beachway in the Borough qf K(:ansburg. 

Although the application was rcj8cted on Noveuber 20th, 
1934, no notice of rejection was 8VOI' served upon appellant and 
hE: ¢lid not actually learn of tho denial of his applicc.~tion until 
March 5th, 1935. The notice an~ petition of appeal were filed 
within thirty dnys thereafter and ther8foro the app8al is within 
time. See Section 19 of tho C'.)11 trol .hcL 

The application was originally rejected in NovGmber 
for the reason that respondent felt tb.c.:,t apr.wllant was merely a 
nfrontn for an undisclosed principa1 c:nd that thsrefore tht.:; issu­
e.nee of tho license would be improper. Sec Pilla Vo Trenton 2 Bul­
le.tin #30, Item #11; Kurpievrski v o 

1Tron ton 2 Bulletin 1/34, Item ft-1:6. 

Thore is no evidence, however, to sustain this finding 
of the local issuing [.;.uthori ty nnd iEd€ed J.t is not f:vsn se~t up in 
respondent's ansvver tc) the peti ticn of t;,:ppcal as a reason for de­
nial. 

The only defense alleged is thr;,t .the number of licenses 
now issued and outstanding in Keansburg, nnd pa.rticulc.rly in the 
vicinity of o.ppC::llantts premises, is 2dequate to supply th~ dc­
mnnds thereof J and the issuance of any adc.Utional licenses 1ivould 
be socially unQesirable. 

It is adciitted that at th0 tim~ of the donial of ap­
pellant's nppllcation this factor vvas not considered by ruspon-
den t. Tho question of sufficiency of licenses was not raised 
until l.ate in Dccomper, 1934, when, at o.. neeting of the Keansburg 
licensees with respondent, tho licensees complained that due to 
the number of licenses vvhich J:1ad been issued it wu3 difficult for 
them to uake a legitimate living, and rcqu0stcd thGLt no furthsr 
licenses be issued. No formal. action was taksn upon th:Ls request, 
however, until March 5th, 1935, at Yvhich tirnG respondent c~cl.opted o.. 
resolution providing that all applic&tL)nS for plen.::i.ry retail con­
sumption licenses bo laid over until the nonth of June, 1935, prior 
t~ the tioe of renewing all present licensesQ 
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The first question raised under these facts is whether 
respondent's opinion, formed subsequently to the d.enial of appel­
lo.nt rs application,· can now be considered. as a ground for 8.ffirr.1-
ing said denial. 

In Franklin Stores Co. v. Elizabeth, Bulletin #61, 
Itmn l/l, the C omni ss ion er sc.id: 

"Sound public policy requires that if D. special 
privilege is to be given, the grant must be 
C'.)nS,)flan t with such policy at the time tho grant 
is made. Whether a license should be issued is 
not n game of 10gal wits or abstract logic, but, 
rather, a soloun dotcrrllinntion on all the con­
crete facts, whether presented originc,.lly or on 
appee.l, whether or not it is proper to issue· 
that liccnseo It is not a i:iere umpire's deci­
sion whether or not s01:10 auministrr:·~ti ve offi­
cial previously mndc & uovc out of order or 
erred in tocJ.mique or did sonothing which by 
strict rules he had no right to do, but rather 
a final adjudica ti,Jn 1NhethE.:r· tho license should 
be issued NOVV. 11 

See also Krause v. Freehold, Bulletin #76, Item 7/8; i'.md Zdenek v. 
Freeh•.)lu, Bulletin 7J'76 J It01~1 #9 J where this rule 1;vas a, pp lied on 
appeal frorJ the denial of c~n npplicc1tion for e, consunption li­
cense~ and the denial affirned on the basis of o. resolution C:tdop­
ted subsequently theretoo 

It is concluded, thcrc;forL,, the:.~ t if in fact it is so­
cially undcsirabl.e t'.J issue [Ln addi tion:-il license in Koansburg or 
in the vicinity of appellant's premises, th8 action of respondent 
must be affirmed on this etppeal. 

Keansburg is ~-~ sumner re: sort b8ach town with a resi­
dent population, according to the le,1-st census,? of 2,190. During 
the sulill:1er season the :population bGcorJcs much greater, th(_~ estima­
ted suoiner p0pul&ti:Jn, including d.aily excursionists, being some­
where betwe8n 25,000 and 40,000o This figure, hovvovor, as in all 
sunnwr resort towns, includes nn extr,:;., large p~;rcen tc:.ge of women 
and children. 

There are 31 plenary rotcdl C\)nsumption. licenses now 
issued and ou tst&nding in Keansburg. 'There are approxir:ia tely 8 li­
censees within a block of ap1Jellan tr s i:JI'Cmiscs. The Mayor and one 
:=>f tho Crmncilmen, thE; Recorder of Ke&nsburg, and the Borough Nfan­
ager of Keansburg ~111 concurred in the opinion that a sufficient 
number of licenses had already been issued and th ... ·:.t tho issuance 
of any addi tj_onal licenses would be socil-i.lly undesirable. The one 
Councilman who was in favor of the issucmcE: of the license bas(;d 
his opinion upon his desire to increase the municipal revenue de­
r~ved from licenses and his disbelief in the efficacy of ~ numeri­
cal limitati:)n of licenses from a control st.:::.ndpoint. 

From the for0going, it app0ars that a sufficient num­
ber of licenses hc.~s beon issued in Keansburg, and particularly 
in the vicinity of· appcllan t' s premises o tJnJ.c:r such circurnstc.1nces 
the Commissioner will not 8rder th0 is.suc:.~ncc of .:.m n.ddi tional li-

- cense. therein.. Bader Vo Car;idsn 9 Bulletin #44, Itt;m fl8; Sussex 
County Drug Co" v. N cwton..z. Bulletin if47, Item f/:3; Furman v" f)pring­
field Bulletin #49, Item #6; ClcBont Vo Lodcr 2 Bulletin #52, 
I ten #s; Facc~c}'.)t1'.J v. Union .be:ach 2 Bulle tin 1;55, Item f;8; HD.f;nel t v . 

. \ ...... 
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Haworth, Bulletin #57, Item #11; Bumball v. Bernardsville, Bulle­
tin 1166, I tom #9,; Voos v. Union'· Bulle tin #73, I ten #1. 

The action of respondent is affirmed. 

Dated: June 22, 1935. 

Do FREDERICK BURNETT, 
Comnissioncr. 

APPELLATE DECISIONS - HAR'TLIEB Vo HILLSDALE 

JOHN HARTLIEB, 

-vs-

Appellant, 

) 

) 

) 

MAYOR AND COUNCIL OF 'THE ) 
BOROUGH OF HILLSDALE (BERGEN 
COUNTY), ) 

Respondent ) 

ON APPEAL 
CONCLUSIONS 

Chandless, Weller & Selser, Esqs., by John Frank, Jr., Esqo, 
Attorneys for Appellant. 

Mackay & Mackay, Esqs., by George w. Babcock, 1sqo, 
Attorneys for Respondento 

Harry A. Sosnow, Esq., Attorney for Isidor Gersten, present 
Distribution Licenseeo 

BY 'THE COMMISSIONER: 

.•. 

This is an appeal from the denial of a plenary retail 
distribution license for premises located at #118! Broadway, Hills-
dale .. · · ... 

Respondent contends the application was properly de­
nied by virtue of its resolution of July 24th, 1934 limiting the 
number of plonary retail distribution licenses to be issued in 
Hillsdale to 0ne [.nd the issuance of the allotted number o 

Section 37 of the Control Act expressly authorizes 
municipal issuing authorities to liIJit the nu41ber of retail licen­
ses to be issued. Although such a limitation is subject to ap­
peal it will not be upset on appeal unless it clearly appears to 
be unreasonable either in its adoption or in its application to 
appellant. Rymo.n v. Branchburg, -Bulletin 1¥37, Item #18. 

Hillsdale is a residential community with a population 
of approximately 3,000~ Under the resolution thuro have been six 
consumption licenses and one plenary retail distribution license 
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··issued. in the ·Borough. .several of thes9 con~mmption li·cense·os 
and. the distrtbutton licensee a.re in close pr"·oxir:,Lity to appel-. 
lant·t s .. p1.:.·enises •. 'J:ho M&.yor of Rtll$dnle explained the poli.cy of 
the issuing authority in the granting of licenses as fol1mvs.:~ 

"Well, tho policy of the governing 
body WU$ based entirely on the type of ccffJnuni ty 
in which we live; it is strictly residrmtial; the 
liquor question was one we f alt should be; handled 
carefully; we have quite a number of churches; we 
decided that we would endeavor to handle that ques .. -
tion as· ce.ref11lly as iJossibi0 o ·r11c rosul t was ti1nt 
whcr1. the: applications for a license camo up, the 
location in the Borough was .consid.ered very impor­
tant, with tlw rcsul t today thp.t the vo..rious estab·­
lishr:ients handlin.i~ liquc)r are so well dist~ibuted 
that when yoi1 st~md in Hillsdale you d()D '- t see any . 
signso .Vie havo no ·cornr.)lnints fr~x'1 any of 0ur citi-­
zens as to the wny the l~quor queBtion wns hundlec.l, 
absc:ilutuly no trouble, nnd fron our expurionce and 
uy ovm, tho people of the Borough tc.do.y c..ppoar to 
be well · sa tisfieJ. on 

In Col.QQI!.Q v.. Montclair, Bulletin 1fa39·, Item #8, a roso-.. 
lution li:ni ting the nunbor of. licenses to bo issued in the •J;owr). of 
Mon tclnir, with a p,Jpul2 tic;n qf npproxir:m tsly 42, 000, to twcl ve 
consurmtiori licenses and ton distributicm licensE:;S vv~rn hsld to be 

~ ' 

reasonable. In the coursq of his opini.on the Conmiissloner said~ 

?TTh8 burden of proof r·cquisi tc to rl&mon­
stra.to that a cornuuni ty nee<ls or w.tll bo 12oro prrJpcr­
ly or conveniently servlced by a1irJther l'iquor store 
is difficult to sustain, espocially in the case of 
a distribution licl:nse for off-prenis8s consumption ... 
For, with tcleph.Jno and transporta tic)n facili tics, 
such o. 0,tore can J:JI'Oj_)urly sorvice 2n ar0a of much 
greater a;Jbit than a consuaJtion license o It is v()ry 
1[,\_rg.ely ·a matter fr.Jr the· cxurcise of s;Ju..n.d discretion 
b~'" tt:c zp·~erning b:Jqy Of th? ~J~r·~:i,CUl~~~ I11:1-DiCilJD.ll ty o 

I~s aecision may be ruversed if it fai~s in the ul­
tir~io. to t~st of ~-mbli-c necessity r:.nd convenien·ce., ·In 
the instant ca~rn, thE: ·~~ppellr,,nt 110.s fa.5.lecl. to sustain 
the burJeri of proof. ·rho acti.')n of the reSl)Ondc:n t 
Board i~ therefore affirmedon 

Similarly, in Sussex County .. D1~1g Co._ Vo Newt·xh Bull8-
tin {f47, Item ~t3, the Cor;:inissioncr affirn0d the action of the lo­
cal issuing auth:Jrity in refusing to issu·~; 2. plc;nary rctJJ.l distri­
buti1)n licenso in o .. rosi<J.ential town ·vifherc one ~-.;uch license had. al­
ready be Em issued oven· trnugh no nur::10r;ical ll:Ji ta tL)n had cvor been 
formally atlopted~ 

Respondent's lirn.i tation of the nurabor of licensE..:s to be 
issued o.nd the dcninl of ap)ellant' s ap~Jlicntion thGr0uw.J.er was rec:..-~ 
sonableo 

The .action of respondent is nffirraedo 

L.) 17Trr7:D[,•-01···c,,,.. "qUR1,\l·H·rrin1·! 
Q ' ..... .!.J. .L'.JJ. \. .l.'.i.. l.J I. ~ .w. :J 

C r)LlDi s s i. on or • 

Dated~ June 22, 1935. 
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9. MUNICIPAL RESOLUTIONS - PHOHIBITlON OF' DANCING AND MUSIC ~ 
HEHEIN ·OF 'rIIE USE OF THE RADIO 

·June 24,. 1935 
Mrs. Mary Hendricks, 
Clerk of Southampton Township, 
Vine en tovm, N. J-. 

Dear Madam: 

. I have your letter· of June 18th asking if it wou.J-d be 
lawful for IVIr. Louis Brown to have a radio in his hall where 
it could be heard in the bar-room and for Mr. George Thoma$, 
who has a nineteen room· hote1 and. mnintains his residence ·there,, 
to have a radi'o in hJ.s residence w1.1ich can be lward in the bar­
room.· 

Neither the Alcoholic Beveraee Control Act nor the rules 
and regulations of this Department prohibits radios in or from. 
being heard in bar-rooms. However, your Township Committeets 
resolution of June 29, 1934, approvod by the Comrilissj_oner in 
letter of even date, applies. Its Section 3 rends: 

·nBE IT FURTHER RESOLVED· th3.t it shall _be unlawful to 
ho.vo any dance he.11,. do.nc-ing or music of any kind, 
naturG or description connected idth or ns a part of 
nny premises licensed to satl alcoholic beverages in 
accordance.with the provisions of th0 aforasnid act, 
except it shall be 12wful to operate a radio in any 
part of' .the premise~ other thr:.n tho b~:~r room; n 

The concluding oxception ·in Section 3 vrnuld pt:;rmi t Mr. 
Louis Brown to 1Hvo n radio in hfs hall .:id jncen t to the b:J.r-room 
nnd Mr8 George Thomns to have a radio in the part of the hotel 
he occupies as his residence even though the radios cduld be 
heard in the b."J.r-roomso 

Very truly yours, · 
Do. FREDEHICK BUHNETT, 

C rJrnrPis s :ionE.1r 

LICENSED PHETuiISES - WHAT CONSTITUTES ·- AivJ.1.JSEMENT PARKS 

Hu~ B(;1Sch 

Honorw.ble Sir~ . 

In reference to inquiry mndo by our InspLctor Mro .B.A. 
Mn.llon reL.;.ti:ve to the subjuct of hovv to fix lic<:mse on .an ap­
plico. ti on thcL t is mo.de by Etll mnusemcm.t park, ·who claim thl3 mnin 

·building ci.nd tvw stmK1s in the part ~is their lj_censed premises. 
VVh.:rt we would like to know is, etrc those tvvo st8.nds, (sell beer 
cinly) and the mnin building to b~ considered their premises, 
that is if'_ they dee lo.re and claim s:imc at the· time of signing 
their application or do _they have to pay a separate license for 
the main building. ll.nd the tvm stunds or should we embody o..11 
thr.eo as they clc:.im on one license·o 

Rospcctfully yoursj 
WALTER BEISCH, Sec'y 

Local BoLLrd of Alcoholic Bevcrci.ge 
Control 
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:June 1, 1935 
Walter Beisch, Secrctetry, 
Mu11ic tpo.1 Board of· Alcoholic Bevero.g<-:; Control, 
North Bergen, Hudsop Co., N~Jo 

Dear Si:r:-

The application should contain a descripti~n in detail 
of the exact loc~~l ti on of the premises, including grounds, floors 
and rooms where the alcoholic beverages are to be storedi sold 
and scrvcdq S(;e Bulletin #72, Item #3, pac;e #6.. Thi~:; will, in 
general, constitute the premises sought to be licsnsGdo See 
Bulletin #35, Itom #l5o Soction.23 of the Control Act provides 
that "a separ~te license is required for each specific place of , 
busin0ss and the operati6n and uffect of every license is con­
fined to the licensed p:rerniEiesYY •. 

Where the 2pplic~.~tion c~escribcs separate buildi.ngs as 
the pre~ises sought to be licensed, s0par~te ·1icenses will, in 
general,. be nece ~;:se,ry. This conclusion. is i1ot altered. by the 
fact that .the separa to prer~lises consist of independent ·stands 
operated at sepn~ate points within n lnr~e amuscwent parko 
Separate licenses,. however, will not invariably be required on 
the sole ground that the promises sought to be licensed consist 
.of several buildingso Situations may arise where it can reason­
ably be said that .bec~use of the adjacent location of the bVild~ 
j_ngs 2.nd their· operation o.s a sin.gle u11i t, they constitute one 
specified place of business within tho meaning of the stat~teo 

It ·is tho duty of the ifJsuing o.uthority· to determine, 
in the first instance, after considering all of the pertinent 
fo.cts in the particular c·;1se presontod whether a ~-:;'i.ng1e license 
may be issued to cm. n.ppl:iccmt whor·e the prcm].s<.;s ::.ought to be 
licensed include sevoral idjacent bu~ldings operated~s u single 
place of businesso 

NLJ~HOK 

Very truly yours, 
D. FREDERICK BUHNETT, 

Co nn:d_ s s i o.ne r 

Nathan L. Jacobs, 
Chi0.Jf Deputy Connnissioner 

and Counsol 

APPELLATE DECISIONS - CONNOLLY VSo MIDDLETOWN 

MATTHEW J .. CONNOLLY, 
Appol.Lmt, 

-VS·-

) 

) 

TO\!VNSHIP CO:MMITTEE OF THE ) 
TOWNSHIP OF TulIDDLETOVJN:; 

· Re:~ s pond en t. ) 

ON APPEAL 
CONC.LUSION3 

Dominic Jo Hart, Esq~, Attprney for Appellant 
Howard W. Robert.s, Esq c, Attorno.y for Respondent 

BY -THE COMMISSIONER~· 

This is an ap-pee .. l from the deni~l of nn application for 
a plenary retail cons~mption license for premisus located at·#l 
Bray AvE:;nuo, East Keansburg, Tovmship o.f hliddlctown. 

( 
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Re$pondent cont0nds that the applic~tion was properly 
denied bGcause o. suffic:Lent number of plenary retail consump­
tion licenses h2d been issued and are·now outstanding in the 
vicinity of uppellant's prenises and the issuance of an addi­
tional license ·would be socially m1desirable. 

Appellantts preaises nre locutod in a section of Middle­
town l~nc;wn as East Keo.nsbur[S vihich ho.s a resldent population of 
less thtm 1000 o East KE.:o.nsburg is a beach front resort and dur­
ing the summer season thE: population is grec..tly incres.sed, the 
estimated daily population over week-ends being between 6,000 
n.nd 10,000o As in nll summer resorts:; hovvevcr, this summer popu­
lation includes an extra large percentage of women and children. 
Seu Redfern vs. Kqms:burg, Bulletin #81, Item #7. 

There nre five plenary rotall consumption licens~es now 
opera ting ln Eo.st Keansburg, one being on tht-.; same block and 
Within 150 feet of appell2nt's premises. It is not contended 
th2t the existing licensed premises nre inQdoquate to sµpply the 
needs of the residents but it is argued that the 1::1.rge ~mmner 
population m1d trcmsiEmts renders it proper to issue an add:l­
tional license to 2ppollant. 

The dotermin.s.tion of the question as to the number of 
licensed prer;1ises which shou1d bo permitted ln any given vicin­
ity is a m~tter confined to the sound discretion of the issuing 
authority. BD.QIT vs .. C~.]]ldQQ, Bulletin #44, Item 7/:8; Su~sex 
County Drug _ __Qo o vs o Neyvton, Bull(;!. tin #4?, IteB #3; Furman vs .. 
Springfl::eld, Bulh)tin #49, Item #6; .QJ_er;1Cnt vs., Lqder, Bulletin 
ff52, I ten #5 J F-'lccidomo vs·- .!Jnion Beach, Bulletin 1/55, Item #8; 
£attQglia vs. GlassborQ, Bulletin f;~66, Item f/:.4. The number of 
transients passini~ the premises sought to be licensed is one, 
but only one:; of the factors to be considered by an issuing au-
thority in reaching its decisi.on o E11rmqn vs. §prj_n~J'ield, sup.r.g/ 
Botfo..:q :....,rs o J.-!ovrnll, Bulletin #64, Item //9; Y._9os vs" Un1on, Bulle­
tin :/-/73, IteL~1 lfl. Two of the Tovmship Committeemen testified at 
the hearing of the appeal that the To'v~mship Committee in passing 
upon the issuance of licenses for premises located in East Keans­
burg h~d considered the fact that they were dealing with a summer 
resort the population of whtch was subject to wide fluctuations 
and stated that in their opinions the five existing consumption 
places in East Kermsburg were adequate i.n view of all the circum-­
stances and that the j_ssuance o:f n:n clddi tiona1 license would be 
socially m1desir'lble. It wa.s stipul:.;it<::d th:.1t the:.: other three 
members of the Township Commi ttoe who r.rere present at the hear­
ing would testify to the same effect. 

Appellant called several witnesses who merely stated 
thnt in their opinions the issw:mce o:f an additional license was 
not socially ux1desirable o Their testiuony docs not prove that 
t~1e nction of tho TOYvnship Corn.mi ttee was unreasonable but Lwrely 
demonstrates a difference of opinion on a question upon which 
rens01~able mc:n could differ o ~:.12.h vs. Linden, Bulletin ·#71, 
Item lf14. Under such c1rcu.nstanccs the Co.Lmlissioner will not 
reverse respondent's exercise of an honest ~nd roason~ble discre­
tion o __ Y.oo~ vs. :Qnion...i. .§up_ru; KarQ;f ·vs o Sou1crs Poi.nt, BuJ.letin 
#81; ltem f!6; Bpdfern vs,, fea;nsburg, Bulle.tin #81 2 Item· #'7. 

Tho action of respondent is affirmed. 

D:::.ted~ June~ 24, 1935. 
Do FREDEHICK BUHNETT, 

Cor:Las sioner 

\ 
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12, •. APPELLATE DECISIONS - BOWLBYV!LLE vs~ HANDOLPE 

BOWLBYVILLE BEER GARDEN, INC., ), 
Appellant' 

) 

TOVJNSHIP COiv11ViITTEE OF 1rOVJNSHIP ) . 
OF RANDOLPH . (MORRIS COUNTY) ; 

--VS·-

Respondent ) 

ON APPEAC 
CONCLUSIONS 

George Mo Passnonick, ~sq., Attorney for Appellanto 
Moiris H. Saltz) Esq~, Attorn0y for Respondent. 

BY THE COTuD~ISSIONER: 

This is an appeal fron the denial of nn ap·p1ic.2tion for 
a plenary retail consuraption license for prenisos located on 
Gar~ison Avenue, Bowlbyville, Randolph To~nship. 

Respondent contends that tho application wna properly 
denied because the preoises sought to be licor1sed are located in 
a residential neighborhood and the issunnce of a license therein 
is socially undesirable •. 

It has been. held. th2 t a rmnicipa1 issuing 2uthorj_ ty nay 
properly r~fuse to issue u license for premises locnted in a 
resi.denti.al ne:i.ghborhood 0 Vo.nnozzi VS. ~.rrenton, Bulletin f7?35' 
!ton 7¥7; Apgcir vs. TewK~burx, Bul1c;tin ;~f66, Itcu 1:~~2; Jii9key vs o 

Lopatcong, Bulletin 7168 J It8D #1; Hrc}g::1m1 vs o GrQQiliiii'i.Ch;i B1,1lletin 
#71, Iten #l3o 

The Bowlbyville section of Randolph Township is n resi­
dential cor~mmnity with a population of appro:xir:mte1y 5000 It has 
only two genornl stores which servi.c0 the irn.:10dinte ·dGLmnds of 
tho loco:l resident.so Appellant's preoisos consist of a priv::i.te 
dwelling house 1,vhich he intends to :·~1tur if successful on this 
appcc.l. The Chairuan of the Township Corn~~i tte:e testified th:.1.t 
in view of the· rosidential chc:.ractcr of' the crn:.inuni ty the Town­
ship- Cor:irni tt~;e was of tho opi.nion that no consu:option. license 
should be issued therein. Tho only liconso issued in Bowlby­
ville is n plenary retail dist~ibution license. This class of 
license is obviously different fror1 tho lic-onse applied for 'by 
appellant nnd does not giv0 rise to the sttuati.on attenpt0d to 
be prevented by respondGntrs laudable policy of' prohibiting sal-
oons in the :,:iidst of o. rcsidm:1tl.n.l cou1Tuni ty... · 

Slnce the D .. ction of rc3spondcnt nust bo sust2i.ned for the 
reasons hereinbefor.c st.:1t0d it i.s unnecessary to cunsidur re­
spondent's second contention that the person principally inter­
Gsted in nppcllant corporation is a non-~r8sident who,, by oeo.ns 
Of ~! Cor·nor· ;-:i +.-.--, 1~·11:JCbnnl0 .-.r., l0 

,.. ") ttrv~iptl• IlD' to ()~0' tnJ
0 

l1 Cl reital0 l ·1i· -~- 1;.1 ...... u\: •. ~- .._, .~- - ,'.) .... L' .:::i \..t. vJ..... . . .::;, '- .J~• .• '-·· ....., • 

cense 1n Now J-ersoy in ovasion of thf) statutory requirer1ont of 
Section 22 th0.t indi vidunls applyj_ng for retail li.censes cust be 
res.idents o:f Ne:w J c;rS1Jy for five yc;c.H s continuously i~~m0dia tely 
preceding the filing of tho applicntion. In tbis ~onnection it 
nay be noted that.the Legislature has recently en2cted a law pro­
viding that no retail license shall be issued to ony corporation, 
except for prenises opornted as a bona fide hotel, unless each 
owner,. directly or indirectly, of nore th:1.n ton pur centurr1 (10%) 
of its stoc·k qualifies 'in all ·respects as nn individual applicant.. 
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Po L. 1935·, c. 254. 

The lWtlon crf respondent is affirned. 

Dated~ June 24, 1935· 
D. FREDERICK BURNETT, 

CoDLlissioner 

. RULES_GOVEHNING 1\PPEALS 

10 All appeals to tho CoLL:issioncr she.11 be by o. notice 
of appeal addressed to D. Frederick Burnett, CoLl~issioner, 744 
Brand Street, Newark, N. Jo, accoopanied by a petition of np­
peal, setting forth the subject natter of the appeal, the ac­
tion of the issuing authority, the relief sought and the grounds 
therefor. , 

2o The appellnnt shall first serve a copy of the notice and 
petition of appeal upon the respondent is3uing authority and 
v.rhere the o.ction appoaled fron :Ls tho granting or trnnsfer of .a 
license or the refusal to rsvoke or suspend a license, a CCf>Y.~ ¥}:lall. 
alsot be served upon the licenseco The notice and petition of 
appeal together with an acknowlodgDent or affidavit of service, 
shnll be filed vdth tho CoDuiss:i.orier forthwj_th. 

3. Appeals from the issuance of a license and from the 
granting or denial of an application for a transfer of license 
nust be taken within thirty (30) days from the date of the ac­
tion appealed from; all other appeals must be taken within 
thirty (30) days after the service or Dailing of notice by the 
rnuni.cj_pal issuing a.uthori ty of the action appealed fromo 

4. Within five days after service of the notice and peti-
tion of appeal, each respondent shall file an answer with the 
Comnissioner and serve a copy thereof on 6ach of the parties to 
the appeal. The answer fil~d by the respondent issuing author­
ity shall include a statenent of the grounds for its actiono 

·5. Upon.ths filing of the notice and petition of appeal, 
at least five days notice of the time and place fixed by the Con­
mis sioner for the hearing of the appeal shall be given to the 
appellant, the respondent issuing authority, and where tho action 
appealed fron is the granting or transfer of a license or the 
refusal to revoke or suspend a license, to the licensee. 

6. All appeals shal1 be heard P,e _novo .. and tho parties nmy 
introduce oral testimony and documentary evidence, but the bur­
den .of establishin.:; that the actj_on of' the respondent issuing 

·authority wa.s erroneous .::.md should bt~ revr::rsf:;d 9 shall rest with 
.the appellanto -

7. All appeals shall be heard at the Department of Alcohol-
ic Beverage Control, Rooo #812,·#744 Broad Street, Newark, N.Jo 
and shs.11 be open to the public, unl8SS otherwise dj_rected by 
the Co2oissioner. . 

80 Where none of the material fo.cts is disputed, or where 
there is available a stenographic transcript of the proceedings 
before the issuing authority, the parties nay agroe to present 
the appeal upon an agreed statement of facts or upon s~ch sten-
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ogr~ph;i;c transcript o Sub_joct to the approval o:f tb$ Qor.imis­
sioner, the agreed statement of facts or tho stenographic 
transcript may be filed with the Coaraissioner at· any time pri9r 
to th€ time fixed for the hearing of the appeal, in lieu ·;of a 
hearing of the appeal. 

9. Subpoenas and subpoenas due es tecun, signed by the CorJ-
missioner, for the attendnnce of witnesses and the production 
of books, records and other documents at the he·ari.ng on the ap­
peal, :G.J.ay be obtained by the parties upon request to the Commis­
sioner o 

lOo The failure of the appellnnt to appear at the time and 
plnce designated for the hearing of an appeal, shnll be cause 
for the dis11isso.l of the appeal, n.nd upon tho failure of the 
respondent to appear at such tine; and place, the Conmlssioner 
mo.y perr.iit the appcll~mt to proceed ·ex 120.rte. 

lle An appeal from a suspension or revocation of a license 
shall act as a stay of such suspension or revoc2tion ponding 
the determination thereof unless the Cor.1!l1issioner shall other­
wise order. All other apponls shQll not stay the effGct of the 
action appealed from unless otherwise order·ed by the Conmission­
er o 

12. Upon appeal from the denial of nn application for re-
newal of a license, the Comuissioncr ony, in his discretion, 
upon applicntion therefor, by verified petition setting forth 
in detail the grounds for the applico.tion, issue an order upon 
respondent :Lssuing authority to show cause why the tern of the 
license should not be extended pending tho deterLlination of the 
appeal, together with Q:Q in terin relief extending tho ter;.:J of 
the license pending the return of the order to show cause. If 
it shall appear upon the return of the order to show cause that 
the .~:.ction of. the respondent issuing authority is -grir.1g fQc:iJ2 
erroneous and thnt irreparo.ble injury to the appellant would 
otherwise result, tho ComDissioncr raay, subject to such condi­
tioµs as ho mo.y ~1~1pos0, order tho. t the teru of the. l:Lccnse be 
extended pending a final determinntion of the appeal: 

l3o The deterElir10.tion of an appei1 sha11 be by o. 1ivritten 
opinion setting forth the conclusions of the Conoissioner· and 
the reasons therefor, and copies of the opinion shall be nailed 
forthvvi th to the parties to the app8al. 

14. The rules herein contained shall be considered as gen-
ero.l rules governing the conduct of aViJ82ls; o.nd since tht--;y are 
designed to facilitate the hearing of appe2ls nnd adv~nce jus­
tice, they oay be relnxed or dispensed with-by the Coouissioner 
in any case where a strict adherence to th8n will r(~sul t in in­
justice. 

15. These rules are effective iLlLlGdintely and supersede pre­
vious rules govurning appeals dntcd Mny 4, 1934 and set forth in 
Bulletin 26, Item 4o 

Dated: June 25, 1935. 

D. FREDERICK BURNETT, 
Cormissj_oner 
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14. 

15. 

BULLETIN ITEMS -/CERTAIN ITEMS SUPERSEDED 

The Rules Governing Appeals dated May 4, 1934 and set 
forth in Bulletin 26, Item 4, are superseded by the Rules 
dated June 25, 1935 and set forth in Bulletin 81, Iten 13. 

APPELLATE DECISIONS - KARPF VS. WAY 

SAM KARPF CO., 
Appellant, 

-VS-

) 

) 

HONORABLE PALMER Mo _WAY, ) 
JUDGE OF THE CAPE MAY COUNTY 
COURT OF COMMON PLEAS, ) 

Respondent 

ON APPEAL 
CONCLUSIONS 

.Augustus S. Goetz, Bsq. and Jos::.~ph A. F'eder, Esqo, Attorneys 
for Appellant. 

Rex A., Donnelly, Esq., Attorney for rtespondent. 

BY THE COJlflIVIISSIONBR~ 

This is an appeal fi .. om the denial of a plenary re­
tail distribution license for premises located at #3501 Paci­
fic Avenue, Wildwoodq 

Respondent ~ontends that the application was im­
proper in form because - -

(1) It did not contain the street address o.f the Qffi~ 
cers of appellant corporation, but merely the city in which they 
resided; 

(2) Only the first part of question #18 of the appli­
cation was answered; 

(3) Question #21 was not answered at all. 

None of these irregularities is of sufficient impor­
tance to preclude a consideration and determination of the case 
on the meritso 

The application does not specifically ask for the 
street addresses of the officers and thero is nothing to indi­
cate that the omission thereof was wilful. 

The first part of question #18 inquires whr:Jther the 
applicant never applied for a .licu1s0 in lJ ci.i.r Jersey to sell or 
·distribute 3o2 bevc-::ro.ges, TY Th(~ :-:-:.nswor to this qucstj_on was 
"No. Yf The remaining p~~rts of qut.: s tio:n #H3 need be 8.nsv1:ered 
only when the first answer is HY cs off Hence i.n the instant case 
there was no necessity for such answorso 

Question #~l roads as follows: 

"2lo Does the individual signj_ng this appli..,. 
cation on behalf of said Corporation know, or have any 
reason whatsoever to believe or suspec·t th«~lt any of the 
officers or directors of S3.id corpor:ition, or any hold­
er, directly or indirectly by any device or subterfuge 
who. tsoc;ver, of ten (10) percontum or more in beneficial 
interest of the capit~l stock of said corporation would 
fail to qualify as an individu3l applicant for the li­
cense hereby applied for in any respect except 2s to 
residence cmd :lge? If 'Yus,' st(:tte who would or possibly 
might so fa:i.l to qualify on 

--------
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The testimony is that the failun: to answer this question \vas in­
advortsnt (~~nd th8re is nothing to indicate othendse o The: po.inT~ 
v;a;_; not raised at tho hearing before respondent. I do not doom it 
substantiaL 

Hespondent contends that the applicati.on waf; properly d0- 'i~ 
nicd b0cause there:: is a sufficient number of licensed plac8s novv eX··­
isting· in the vtcini ty of the premise[.~ sought to be licensed adb­
qu.8tc;ly to supply th0 demand.s th0rcof. It is frankly c:~dmi tted, how~­
ever, that after th8 denial of appellant's application two &ddi- . 
tional consumption licenses were issued for premises in the samo vi­
cird ty, one b~~lng approximately but 150 fuet away from appellant's 
premises. Y.!hile it j_s proper to refuse to issue: a lie en so for prem-­
isos locatud in a vicinity already adcq~ately provided for, never­
theless wh0rE the rc~31Jondent subsequently issues additional license~: 
in the same vicinity, the con ton ti on th.~tt th8 issua::.1ce of t'.ddi tionaJ 
licenses is soch::.lly undesirable falls of its own VJ eight .. 

Respondent also alleges in its answer that - -

"Sam~ ~E1.rpf ls_ .th~ principal. s~ockholdur, of the 
c_pp.LJ_cant. .do is fa large Jt..Wgmc;nt d0b-cor. · Th8 
corporate title is [L cl.oak to meet the require­
ments of th8 alcoholic bcverngo f".ct.. Thu Issuing 
Authority looked to Lh8 substancs rather than the 
form to prevent c.: fraud pructiccd upon it. n 

The a_pp8llan t was incorpor.<.1tcd March 18, 1931. Unless 
Mr. Karpf i.s gifted vii th singular c.l.~drvoyrmce, h0 could h;::.crdly 
have formed the &ppeliant corparation &s a clonk to evade the ~e­
quirements of th8 Alcob.oLic Beverage Act vvhich rvas enacted two and 
one half years later. 

Hospondent finally contends thD.t the appllcc::"ti·on .was prop-­
erly dcni1;;;d because appellant conducts or intends to conduct a chain 
of retail liquor storGs. throu~ho11t the State and that U1e issuance 
of a license for a "chain storo n is sec ially undcsir:::~ble ~ 

Section 6 of thu Control Act as rocen tly amondc~d (Po L.193~~ 
c .. 257) provid0s that in all counties of the sixth clo.ss the Judge c 
the Court of Common Pleas shall cxerc}. se all tlw powurs confcrrGd 
nnd all the dutlos imposed upon issuing ')fficials, and further pro­
vides that 

"said judge -~t- if i~- may, as regards each rcspc:;cti vc 
munj_cipc:.~li ty, i~- i~ i~ provi.de that no more than one 
(1) retaj_1 license shall be granted to any person, 
corporati.on, partnc~rship, limj_ted partnorshipJ or 
ass ocia ti on i~· -:~ i~". 

!n connection with a similc;.,r pro·vision contc::.inc:d in St..ction 37 of 
the Control Act and applicable {o all municipali.tief.:; excopt those in 
sixth class countic1s, the Commissionf'.;;r snid: 

fl The _provi~3 ion i~ ~~ i~ bXhibl ts Legi sla­
ti vo intent to confer absolute a.u thori ty upon 
each municipal:Lty to dispose; of thj_s economic 
1 .... a thcr tlicm con trql nroblom b:/ ordinance and to 
maln.~ such authority ~xclus.ivu. n Bulletin 1f21, 
Item #56. 

The power conferred as aforesaid is to be e;xorcised nas 
re~&rds each respeetive municJ.pality.!! Thus with respect to each 
municipality respondent may provide tlrn.t no· more than one retail 
license shall be gr&nted to any person, etc., No power, howt;vur, is 
vested in.respondent absolutely to prohibit any Hchain store" from 
rec'cfving 0ven n single lice:.:1sc in· any gi vcn -municipality. The 
powor vested in respondent by the Lugislature is to prohibit th8 is­
sue.nee -')f more than ono and not to rcfu.sc to issue any at all a 
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In view cJf tne above statutory provision it must be con­
clucied that since appellnnt corporation hns no licens.es r:ho.tsoover 
in Wildwood, respondent could not propex·ly refuse to issue a li­
cense to appellant on thu ground that it conducted or intended to 
C'Jnduct Ct Chain of rctui.l liquor stores throughout the State. 

'I'he acti:)n of rcspondEmt is reversed. 

D. FHEDERICK BURNB1TT, 
CommissionE.:r. 

Dated: June 25, 1935. 

16. APPELLATE DECISIONS - t10R'I10N VS. WAY 4 

EDWARD F. MORTON, ) 

) 

) 

Appc.:1lant, 

-vs-

HONORABLE PALMER M. WAY, 
J-UDGE OF THE COUHT OF COMMON ) 
PLEAS OF CAPE MAY comJTY AND 
ISGUnJ G AUTHOhI'.TY J ) 

Respondent ) 

ON .APPEAL 
CONCLUE.1IONS 

Harry Tenenbaum, Esq .. , A ttornoy for A.PlK:llant o 

Rex A. Donnelly, Esqo and SumuE:l Eldredge, Esq., 
Attorneys for Respondent. 

Charles A .. Bonnell, Esqo, Attornoy for Chc.t.mbcr of Commorce of the 
.City of Wildv;oxi., Wildwood Hotelmen rs Ass~)ciation, nnd 
Cap•2 M&y County Licensed Bsverage Associa tion·o 

BY THE COMIVIISSimJER. ~ 

'Tht.s is an n:pp~~al from the dt;rlial of an. applic2,tion f 1,)r a 
plenary retail consumption license for premises located at #505 East 
26th Avenue, North 'Wildwood. 

Respondent crmtends that the::: applic&tion wa~> properly de­
nied because in contravention ~)f Section III-"g" of respondent 1 s rule 
and regulations np~roved December 18, 1934, which reads in part: 

''g. No firm, corpor~tion or person shall be: granted 
a retail license to s0ll ony alcoholic beverage: on, under, 
or within .one bundr0d (100) feet, on the land side, of 
a,ny boardwalk, or i;Vi thin one hundred (100) feet of any a~J­
rJrouches or connections to suid bun.rdv.n:1J.k, .,Nhich said 
boardwalk extends along the: Atlantic Ococ.n. in this Countyon 

lippcllant concedf:;s that his promises ure on the boarC:~valk 
and ht.nee iNlthin the regulation but argues the regulation itself'. is 
unreasonable and unconstitutional o 

Bonrdvmlks o.t New J ersE.::y .sen shore resorts have become an 
institutiono 9portl2.nd vs. Loder, Bulletin flL11, Item f}4 .. A board­
vmlk is in essence n seashore public parlco Pln,tnick vs. Bf3lmar 2 

Bullet.in #45, Item ~lG. 

Munici~Jal rcgula tions prohibiting the sale of alcoholic 
beverages on boardwalks or a reasonable distance thereof have been 
uniformly approved .. Re Atlantj_~ Cityi Bulletin #20, Item #4; Dann vs 
Manasguan9 Bulletin #37, Itew Pl2; Pl&tnick vs. Belm~ Bulletin #45, 
Itemffl6; Loggett vs .. ll!Iannsquan, Bulletin #?9, Item 1(13. 
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I hold it a reasonable and salutary exercise of police 
power to exclude liquor sales from ocean front vmlks which a+·e es..,. 
sential parts of our bench playgrounds peopled in the main by 
wo!lwn and children,: tho l.o.tter often of tender yea:r·s., 

'The contention that the regulation is unconstitutional 
fails on mero inspection. It bears direct nnd immediate relation 
to public morals, comfort and tho gunernl wol.fareo The sale of 
liquor is n different kind of· business from all _others a It is af­
fected with D. public interest. lie Atlantic ·City, suprD.. Liquor 
regulations stand on a footing of their OVJ11o In P2.ul vs .. Gloucesto:! 
County, 50 No J .. L. 585, our Court of Last Resort declaredi 

lfThe sal_e of intoxicating liquor ho.s, from 
the earliest history of our state, been dealt with 
by legislation in o.n exception&l way.. It is a sub­
ject by itself, to the treatment of which all the 
analogios of tho law, appropriate to other topics, 
cannot be applied." 

The action of respondsnt is affirm0d. 

D. FREDEEICK BUHNETT, 
Commissioner. 

Dated: June 26, 1935. 

ir;·. i1PPELL.ATE DECISIONS ·- Q1JIITLAN VS. ALLENHUHST 

LEO V. QUINLAN, ) 

Appellant, ) 

-vs- ) 

THE BOARD OF COMMISSIONERS ) 
OF THE BOHOUGH OF ALLENHUBST, 

Respondcmt 
\ 
J 

ON APPEAL 
CONCLUSIONS 

·Quinn, Parsons & Doremus, Esqs., by John F1. Borden,, E"sG,. :::md 
Jamo~i D. Carton, Jr o, Esq,,, Attorneys for Appellant. 

Richard Wo Stout, Esqo, by William Jo O'Hngan, Esqo, 
Attorney for Respondento 

BY THE COlvIMISSIONER: 

This is an appeul from the donial of nn application for 
renovml of e. plenary retail consurnptj_(JD llccnsc for premis0s known 
as "The Allenhurst Innrt, situated ,Jn Norwood AvGnuc, . .Allenhurst .• 

I cannot considE~r this cas0 on its merits, G;.S I would 
like, because it o..ppGars that after rcs;)onde;nt denied the a1)plic2-
tion, appollant' s counse1 requested· the Borough Clerk to rQturn the 
application, the fee, tho tax staml), end everything else filed with 
the Borough. This was donco Th8 feu was returned in full - - not 
evon the ten per cent investigation fee being retained. Hence: there 
is now no applicati,Jn 6n ·file and nothing of n1unicipc-~l record on 
which to -buse a licEJnse. The wi thdravval of the HVi)lica ti on was fa­
tal to appcllnn t' s c~::~sc. The si tua tlon is tho same as in t..ndreach v 
Keansburg, Bulletin #73, Item #14, Yvhcre I ruled: 
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11 Wi thou t regard ~o the obvious impropriety of 
returning the application, (see Principles and 
Rules Concernin Refunds of License FE.;cs Bulle­
tin ~11, ·Item #4 , there now remains nothing be­
bore respondent to su1Jport ths issuance of c.:~ li­
cense. In Simonko vs. 'J:runto_0..2._ Bulletin #34, 
Item #9, it was pointed out that the acceptance 
by an applicant of the return of the money accom­
panying the application after denial thereof, 
might well constitute an abo.ndonmen t thoreof. 
A fortiori, must this be so where the &pplicant 
requosts and receives not only the d0posit but o.lso 
the np:Jlico. ti on its elf o" 

The appeal is therefore disctissed. 

Dated~ June 26, 1935a 

/ . I/ 
/:2- ~1 / · 17,A --·~ 
~ fl~ r r£v r A 'J#1,,,.l/'/ / 

Comm1ss1.orwr o 


