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ins ·uranee agents. to whom he may have brokered 
busines ,s. 

It is. expressly understood and a.greed. that the 
party of the first part will obtain from the eom-

10 p,anies, whom he is, repres ,enting a fulJ. and 
c01nplete S'tatement of his, indebtedness . to the com-
pany which staten1ent shall he, over the signature 
of the Treasurer •or some other officer authori.zed 
to ·make the statement of the insurance con1pany. 

It is. exp,res,sly understood and agreed that the 
party of the first part upon the deliveryi of a bill 
of sale will enter into an agr •ee·ment wherein he 
will agre ,e not to• engage directly or indci.rectly or 

20 by means · of ag:ents, servants , ·or employees : in any 
line -of insurance excepting life or accident insur--
ance in the State of New J ·ers 1ey, for a period of 
seven (7) years from the 1st of September, 19'215. 
Provided, ho-,v•ever, that the party of the first part 
agrees that he may take out a broker 's1 licens .e and 
broker insurance to the party of the second part, 
reeeiving from the party of the second part the 
regular broker '.s. commis.sion, 

It is further covenanted a1id agre,ed that the 
3 0 said party of the firs ,t part will not directly or 

indirectl;yi or by means of a,gents, ,s,erv.ants , or 
employees write any risk of insurance other than 
life insurance or accident insurance on persons 
or property situated in the .State ·of N•ew Jersey 
for a period of seven (7) years from the date 
hereof unles ,s the said business • control'led hy the 
party o~ the firs ,t part is, hrok·ered to the party of 
the second .part his heirs, succes·so1~s or assigns. 

40 

... 
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It is further covenanted and agreed that the 
party of the firs ·t part will assis ,t the party of the 
second part in any ·way in carrying ·on the ins:ur-
ance business. ·which the party of the firs ,t part 
now has , e~cep,ting life insurance and accident 
insurance, especially with reference to renewals , 1 O 
of existing policies '. 

The party of the second part covenants and 
agrees that he .will not show nor has he s1how11 the 
re.cords of the insurance business. to any person, 
or persons, corporation, agent or servant except-
ing the party of the second part hereto and spec-
ial agent ,s. ,of insurance companies, repr-es1ent,edi by 
the party of the first part. 

As an additional consideration to the party of 
the firs ,t part from the party of the second part 
it is agreed in consid 1eratio,n of the party of the 
first part ref raining L:om •enga,ging in the insur-
ance busine s·s in the State of New Jersey except-
ing life and accident insurance for tl1e period -of 
7 years the party of the first part agr-ees: to pay 
to the· pa.rty of the second part 5·% commis1sion of 
the giros,s, insurance rbusines,s trans 1acted hy the 

20 

!30 party of the se,cond part for 1 year from 1Septen1-
ber 1, 1912'5· to September 1, 1926, ·which 5 % 
commis ·sion shall be payia,ble semi-annually, 
1st and 8eptem,ber ls ·t. 

Attached hereto · and n11ade a part hereof is. a 
schedule of the goods . and chattels ·which the party 
of the first part does gr:ant and convey unto the 
party of the second part his heirs ,, executors, 
administrators, succe,ssors and assigns. 

40 



• 

INDEX 

Page 
·omplaint . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

Exhibit A-Agreen1ent . . . . . . . . . . . . . 6 
E ... 1 • 1 ·t B B·-1 13 .X:11101 - 11 ................... . 

A 1 .._ Sh 0 14 vrc er LO ow viause .................... . 
Affidavits in Defe,nse . . . . . . . . . . . . . . . . . . . . . 15 

1\1:eyer A. Reubin . . . . . . . . . . . . . . . . . . . 15 
C. Raymond Lyons . . . . . . . . . . . . . . . . . 26 
Peter M. Kroeger . . . . . . . . . . . . . . . . . . 28 

Con1plainant 's Additional Affidavits . . . . . . . 30 
Samuel I{aufman . . . . . . . . . . . . . . . . . . 30 
James A. 0 'Connell . . . . . . . . . . . . . . . . . 35 

Orde ·r for T-emporary Restraint . . . . . . . . . . . 37 
Amended Notice of Appeal . . . . . . . . . . . . . . . . 38 
Petition of Appeal . . . . . . . . . . . . . . . . . . . . . . . 39· 
Answer to Petition of Appeal . . . . . . . . . . . . . . 41 

Naw~ stale UDfaiY 



New Jersey· 
Court of Errors and Appeals 

Complaint. 

(Filed Jwne 28/1927) 

IN CHANCE ·RY OF NEW JERSEY 

To the Flonorable Ed,wvin Robert Walker, Cham-
cellor of the Sta ,t.e of New ' Jersey: 

10 

Your complainant, , Samuel I(aufman, of the ~O 
City of New Brunswick, ,County o,£; Middles ·ex and 
State of New Jersey, respectfully shows ,: 

1. 'That on the 211st day of Aug-us,t, 1912:5, yiour 
eomplainant and 1'.1:e-yier A. Reubin, ·entered into 

. a written -contract, a true copy of which is hereto 
anne .. ted and madte a part hereof and is marked 
Exhibit A. 

21
• That on or about the 21s,t day of August, 

192·5, the defendant, ifeyer A. Reuibin, in a,ccord- :Jo 
ance with, the said agree ·ment, 1nar,ked Exhibit A, 
executed and delivered a Bill of Sale for the real 
estate and insurance bus ,in.es,s• heretofore con-
ducted by him in the ,City of New Bruns:wick, 
Oounty of I\1iddles.ex and State of New Je ,rs ,ey, 
wh i,ch Bill of Sale wa,s, attached to and formed a 
part of the , afore said a:greernent, which said agree-
ment is marked E ,xhibit A. 

3. T'hat y1our complainant has complied in eve.ry 40 
respect vvith all the conditions and covenants in 
the agree111ent hereinlbefor :e referred t? '· 
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4. The said defendant .covenanted and agreed 
that he would not re-eng 1agie ,either directly or 
indiireetly in any line of insurance business on 
persons or property f.or a period of s1even years , 

10 
in the 1State of New J'ers ,ey, excepting life and 
accident insurance ·; that under the terms. of the 
aforesaid ag.reement, he was . permitted to broker 
anyi and all kinds of insurance through the party · 
of the s1econd part. 

5. The said defendant is now and s,ince the mak-
ing of the aforementioned a.gree,ment engaged : in 
all line ,s of insurance business and is· doing husi-
nes ,s1 and wri ti~g risikis, of insurance on property 

20 not ·on'ly situated! in the City of N,ew Brunsiw1ck, 
County of Middles.ex and State of New J ers ,ey, 
but in all citie ,s; in the ,Sit.ate of New J,erisey, in 
direct contravention to the afore •S'aid agr ,eement. 

6. The said defendant has also ,since the makin;g 
of the aforementioned a.greement caused to he or-
ganized a company known as Kussack & Com-
pany, of which company the said defendant is the 
president thereof, and which eompany ha-s, its gen-
eral office in the City of New Bruns.wick, N-ew 

3 O J ,e-rs,ey, and is enga,ged in the g1eneral insurance, 
bus:ineS's; and that the · said defendant hyi reason 
of his .connection with the ,S'a1d company, as, an 
ofncer of said company, is 1 carrying on gene-ral 
insurance ,business- in the City of Ne-,v Bruns ,wick 
and by reason thereof, the said: defendant isi vio-
lating the terms. ,of the afore ,said ag1r,eement. 

Your complainant is ·without adequate remedy 

40 
in the Oourts . of -law, and, ther efore, prays: 
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1. ·That the defendant, Meyer A. Reubin, may 
answer this , Bill of Co1nplaint, without oath, and 
each S'tatem·ent therein made. 

2. 'That a writ of Subpoena may is!sue, 
commanding the defendant, 1'1:eyer A. Reubin, to 1 o 
answer this Bill of Complaint and to a1bide by such 
decre ·e as, this , Court may make in the premises. 

3. That a ·writ of injunction be issued, adj ,oin-
ing and resitraining the s,aid defendant, Meyer A. 
Reubin, his agents , or emplo ,y;e·es from engaging in 
the insurance· husines -s ex,cepting life insurance 
and aecident insurance, as 1nore fully deseribed 
in paragraphs · 5, 6- and 9, of the agreement, 
marked Exhibit A, and in all respects fully and 20 
f aithfuly perform the terms of s-aid agre -ement, as, 
shall be agreea'hle to equity and good cons-eience. 

4. That the corhplainant shall have- such further 
and other relief aSJ s,hall be equitable and just. 

PAUL 'lv. E.WING, 
S.olicitor for and of Couns -el 

with Co-mplainant. 

State · of New Jersey, }, ss: 
County of Middlesex. 

Sa1nuel Kaufman, of full age, being duly s:worn, 
a,cc:ording to law, upon hi·s oa th, depos·es, and says: 

30 

1. I am the <!Omplainant mentioned in the< 
annexed Bill of -Complaint and have read the 
statements in said Bill of Complaint, and so fa.r 
as they relate, to my knowledge, they are true and 
so far as, stated on information and 'be1ief, I 40 
believe then1 to be true. 
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2 .. That on Ai.J.,gust 21, 192'5·, I entered into a 
written agreement with the defendant, Meyer A. 
Reuhin, as, appears ' in the agreement hereto 
annexed, marked Exhibit ''A.'' 

10 3. That o,n or about the 21s,t day of Au,gust, 
1925, the said Mey.er A. Reubin, who had! hereto-
fo~e been conducting a general insurance ibusirtes1s, 
in the State , of New Jersey, with office at 45 Pat'" 
ers :on Street, New Bruns!Wl!ck, New Jie,rs ·ey, irt 
confortnity with the covenants · and agreements 
contained in the afore ,s,aid a.greement, mar:k;ed 
Exhibit ''A,'' annexed hereto, executed and deliv-
ered to me a Bill of :Sale, thereby transferring to 

20 
me the aforesaid insurance husine ,s,s. 

4. 'That at the ,s,ame time, according to para .. 
graphsi 5, 6 and 9, •6f said agreement, the said; 
defendant covenanted and agreed that he would 
not re-·engage in the general fire ins ,urance ibusi--
nes ,s within the confines of the State of New Je ·r-' 
sey, for a pe-riod of s-ev-en years, excepting the 
vvr1ti11g; of a,ccident and life insuranee, and also 
that pern1is ,sion was , given to him, under the terms 
of the ,said agreement, which will more fully, 

30 appear ,by reference ther-eto, to :broker all ;general 
insurance through me. 

40 

5. ·The said defendant, iAeyer A. R,eubin, is 1 at 
the present tfrne engaged in the general insurance 
bns ,ines,s with office located at 810 Broad -Str·eet, 
Newark, N. J., and. ai1other ofr1ce located in the 
Harris:on Building, Ne\v :Bru.nswick, N. J., and! is 
carrying oh general infmrahce busii1ess, including; 
the is 1sua nce of policie s· of insurance oh persons , 
and .pr operty located 1i1 the State of New Jersey~ 

Co1nplaint 

in direct -contrav ention to the · coven ants and 
agreem ents ente r ed in to by the , s.aid M:eyer A. 
R,e111bin, ,more spe .cifically set forth in the qg1r·ee-
ment annexed hereto. 

6. I know from my 0W11 knowledge that Meyer 10 
A. Re111bin, has re-en ga ged in the fire insurance 
bus ,ine s:s in the City of New Brunswick, and other 
places throughout the .State of New Jersey; for 
upon information ,coming to me. r•e·specti 'n.g the 
new busines ,s started by, the defendant, I visited 
the I-Iarrisoh Building, New Brunswick, N. J., and 
ohs,ervedJ on the door of the private ·office of Kus-
s.ack and Company, the following printing,~ 
'' Kus ,sa0k and Go.,, Meyer A. Renibin, Pre ,si-
dent, Real E ,s.tate, Insurance and Mortgages." 20 

And I als:o• have in my pos ises-sion a rhill is,sued hy 
the said I{Us·s'ack and Comp~ny, to one Peter C. 
Jensen, Inc., 106 -Church Street, New Brunswick, 
N. J., a true ,copy of which is hereto annexed and 
marked Exhibit '' B, '' from whiich it .conclusively 
appears- that Meyer A. Reubin, issued a po.licyi of 
ins'Urance covering thti office, furniture and fix,. 
tures of the above name<1 Peter •C. J ens,en, Inc. 

7. That at thEi tin1e of the ,sale . ,of the aforesaid 30 
fbusines 1s mehtioh •ed and d!es;(:.rifbed in the agree-
ment hereto annexed, I paid to the said defendant 
the full cons,ideration me11tioned in the said agr-ee-
m·ent at1d have complied with all the terms 
thereof; and the coveilaht of the s,aid defend 1ant 
hot to re-·engage in the general insurance husines ,s 
£or a period •bf ,s,e~en years, was one of the mate .r-
ial and ind!ucin:g causes ' which prompted me to 
pt1r<;has-e the business.. 40 



10 

6 I 

Complaint-Exhibit A 

8. 'That unle ·s1s the defendant, M·eyer A. Reuhin, 
be res ,trained f:rom conducting the general insur-
ance busines.s 1 in the -City of New Brunswick, and 
als ,o the 1State of New Jers ,ey, irreparable damage 
will be sustained by me. 

I, ther ·ef ore, pray that an injunction be issued 
restraining the , ,said defendant, his 1 a,gent or 
employees, in engaging in the general insurance 
husine ·s.s, excepting the writing of life and acci-
dent insurance, in accordance with the agr ,e,ement, 
marked Exhibit ''A.'' 

(S~gned) 1 iSAMUE :L KAUF 'MAN, (LS) 

Siworn and subscribed to ibefore m·e this 1 
20 27th day of June, 1927. 

(:Signed) Samuel G. Cohen, 
Attorney at Law in N·ew Jers·ey. 

Exhibit A. 

THIS AGREEMENT made the twenty,-firs it day of 

30 August, in the year of our Lord One: 'Thousani 
Nine Hundr ·ed and Twenty-five, between Meyer 
A. Reubin of the · City of N•ew Brunswick, County 
of Middles ,ex and State of N,ew . Jersey, herein-
after ref erred to as the party of the first part 
and 1Samuel I{aufman, of the City of New Bruns~ 
wick, County of Midd'le:siex and State of New J er-
sey, hereinafter referred to as the party of the 
second part. 

4 o The party of the first part agre ·es, to s,ell and 
the party of the second part a,gre·e·s to buy the 
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insuranee lbusinesS' heretofore carried on hy the 
party of the firs ,t part for the sum of Seven Thou-
s.and 'Two Hundred and Fifty DoHars ($7250.00) 
lawful money ·of the United States to be paid in 
the f on owing n1anner: 

$1000.00 upon the · sig1ning, of this agr ,eement, 
receipt whereof is hereby adrnowledged by the · 
party of the first part. 

Balance of the purchas ·e price to he paid in the 
following manner: 

$4000.00 in cash upon the , de,livery of a hiU of 
sale on or ahout September 1, 19·2:5. 

10 

$22150.00 hy way of a serie ,s of notes, s,eve,n (7) ~O 
notes in the amount of T'wo Hundred Fifty Dol-
lars ($250.00) and one (1) note in the amount of 
Five Hundred Dollars ($500). Said notes to 'bear 
intere 1st at the rate of six (6%) pe·r eentum per 
annum. ·The 7 notes for $250.00 shaH he payable 
in 3-6-91-12-15-18-2'1 months after ,September 1, 
192,5, and the • note , for $500.00 shall he· due and 
payiable 2 years after date. In the event the party 
of the second part shaU default in the payment of 
any one note after a la.pse - of 15 days each and.I 3 0 
every unpaid note .shall he imrnediately due and 
payable. 

T·he party of the second part hereto · agrees that 
he will deposit with A. C. Streitwolf upon the · 
signing of this agre ·em·ent the sun1 of $4000.00 
which sum of $4000 shall remain on deposit until 
siuch time as the party of the first part liquidates 1 
and payis all indebtedness : to insurance companies 1 

v.rhom he now represents as an agent, and to all 4o 
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The party of the first part hereto doe:S1 covenant 
and agree that the party of the · ·second part his1 
heirs-, exe,cutors :, ad.J.ninis.trators ·, successors and 
assi:gns- may use the name Reubin in connection 
,vith the said busine ,s,s, for a period of 7 years. 

It is expres 1s1y understood and agr ·eed by and 
between the partie •s, hereto that the sale of this 
agency includes the sale of all reco-rdS' and policy 
renewals ,. 

The party of the firs:t pa.rt agrees that he "\\Till 
pay the insurance companie ,s, vvhich he repres.ents 
for all rhusine,s,s, including September items and 
that he will o htain from the insurance companies, 

2 O releases re-leasing the party of the second part 
from any liability for policies issued by him. The 
party of the s,e,cond part agreeing that when he 
is appointed agent of the said ,con1panies so re.p-
res-en ted by the party of the first part he will, at 
the request of the party of the first part, ·mail out 
canceUation notic 1es, cancelling any policy which 
the party of the fir,st part has not heen paid the 
pren1ium, and that he, the party of the · second 
part, will return to the party of the first part any 

3 0 and all return premiums 1 which may he paid to 
him. 

40 

The party of the second part agre-es that from 
and after September 1, 19'25 he will take over the 
1nanagement and expens ,e of the said office and pr.y 
the salaries. of any and all .cl,erks employed by 
him, that in addition to that he will pay all rent 
that may he due the owner of the premises. 

11 
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That the party of the second part further a:grees1 
that he will grant to the party of the first part the 
right of ingress 1 and eg:ress to the office,s, for the 
purpose of liquidating tha;t portion ,of the 1busine .s1s: 
vvhich the party of the first part ha-s written on 
the, ·originar ,policiesi and on the original renewals lO 
outstanding providing, however, that the party of 
the first part will liquidate , ali his ,business on or 
before · January 1, 19126. 

·The party of the first part a.grees that aU rec-
ords and duplicate of r,ecord,s now us·ed in the 
business will be. left intact with the exception of 
a ledger of accounts , which the party •of the· fi~st 
part may consider his property, reserving to the 20 party of the second part the right to make a clup-
li,cate of the said ledger. 

In the event one· or more insurance -companies 
refuse to appoint the party of the second part 
agent, this .contra ,ct shall be null and void. · 

IN WIT NESS WHEREOF the parties hereto have 
intercha .n,geably set their hands and seal.s, the day 
and year first above written. 

30 
(Signed) ME,YER A. REUBIN (LS} 
(

1Signed SAMUEL I(AUFMAN (LS) 

Sigined, Sealed and 
Delivered in the · 
presence of: 
(Sig1ied) C. Ra:r.mond Lyons ,. 

40 
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1 rug and all other such equipment that may be 
on the premis ,es, with the exception of a ·sale and 
a picture of New Brunswick. 

1 mahogany des~ and .chair 

7 office· chairs and 1 arm chair 

1 large desk 

1 small de·sk 

1 type-writer desk 

1 typewriter chair 

20 1 Royal typewriter 

1 adding machine-Victor 

1 hat rack 

1 large s,afe cabinet 

2. fifing .cabinets : 

1 atlas 

13 
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Kus 1s,ack and Go. 
Meyer A. Reubin, Pres. 

Insurance 
U nde ,rwri ters 

30 Harris ,on Bldig. 
New Bruns.wick, N. J. 

Phone N. B. 4322· 

Real E·state 
Brokeirs 

Newark Office 
810 Broad Street 

N,ew York Office 
75 Maiden Lane 

Peter C. J ·ensen Inc. 

106 Church St. 

New B runsiWick, N. J. 

Date June , 20, 19·2'7. 

Term ,s, 

Broker 

Policy Company Date Desc.ription Rate Pre-
of Coverag 1e m1um 

#261865 National June 16 $1,000 on $3.90 $39.00 
Res. Ins. 19'2'7-30 offi,ce furn. per 
Co and fix. $100.00 

$39.00 

Remarks: 

10 

20 

30 

40 
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Order to S.how C·ause. 

(Filed Jiwi,e 28/1927) 

IN CHANCE .RY OF NEW JERSEY 

10 Between 
S'AMUEL KAUFMAN' 

Complainant, On Bill, -etc. 
and Order to 

1Show Cause. 
:MEYER A. REUBIN' 

D-efendant. 

On reada.ng and filing, tihe Bill of Complaint and 
20 affidavit annexed thereto in the aibove entitled 

cause, and, -on m1otion of Paul W. Ewing, Solicitor 
for and of Oouns,el with the Com.plainant: 

It is: on this twenty-eight day of June, 1927, 
ORDERED, that the defendant, Meyer A. R,eubin, 
-show caus 'e hefore the Chancellor, at the Chancery 
Chambers, at the 1State Hous ,e in the City of ·Tren-
ton on the fifth day ofl July, 1927, at ten -thirty 
o' ·clock in tlhe forenoon, daylight saving time, or 

30 as s,oon thereafter as, counsel can be he·ard, why 
an injunction ·should not is,sue, according to the 
prayer of •said bill, re.straining the , defendant, his 
agents and employees ·, from engaging in the insur-
ance bus ,ines.s, excepting accident and lif.e insur-
ance, and insurance brokered through com·plain-
ant, ,vithin the confine,s, of the · State of New J -er-
sey, and for such further relief as may be just. 

And it is, further ORD-ERED that a -copy of the 
40 said Bill ofl Oomplaint and af-fidavit and of this 

15 

Meyer A. Reubin 

-order, which need not he certified, he s,erved upon 
the defendant, Meyer A. Reuhin, within two days 
from the date of this Order. 

Respectfully advised, 

E. R. W ALI{ER, 
C. 

(Signed) Malcolm G. Buchanan, 
V. C. 

AFFI 1DA VITS IN DEFE·NSE. 

(Fiied Jit.lry 15, 1927) 

IN ·CHANCERY OF NEW JE ·RSE .Y 

Betwee ·n 
SAMUEL KAUFMAN' 

Con1.plainant, On Bill etc. 
and 

11:EYE'.R A. REUBIN, 
Defendant. 

.Affidavit. 

Meyer A. Reubin. 

State of New Jersey, _ } . . 
County of M:iddle·sex . ss · 

10 

20 

30 

Meyer A. Reubin, being duly S;\V-orn a0cording 
to law upon his oath, depos-es anru ,s,ay,s that he 
is the defendant in the abnve entitled ea use; that 4o 
the contract marked Exhilbit A attached to the 
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hill of c.on1plaint is a true and correct eopy of the 
contract entered! into between the · complainant and 
the defendant; that at the · time of the sale of the 
said real estate and insurance -busines1s as 
conducted hy deponent at #45 Paterson Street, 

10 New Brunswick, N. J. he had ·been previously 
engaged in thi~ line of husines,s , for two, and one-
half years ·, during which time he did a local bus ,i-
nes ,s, namely, New Brunswick, Highland Park and 
adjoining territory and not beyond two miles of 
the city limits of any portion of the said City of 
New Brunswick; that Deponent has no recollec-
tion at this , time of having written any policie 1S· 

of insurance eovering propertie •s in Union County 
20 or M:ercer County; that So1n.ers ,et County adjoins 

the City of N·ew Brunswi ·ck and it i-s. quite · likely 
that Deponent has written siome policie 1s1 within 
the vicinity of the City of New Brunswick, which 
properties , may lie in Somer ,S'et Oounty; that for 
a certain cousin living in Philadelphia, deponent 
did vvrite ,certain insurance on stock and merchan-
dise and this was due to his relationship with the, 
as,sured and with that exception at no time has 
he written any insurance in Philadelphia; that a 

3 0 pers ,on conducting an insurance busine .s,s,, like one 
•engiaged in a profe ,ssional calling, will at time ,s 
and on rare occasions he called upon to do bus ,i-
nes ,s outside of the immediia te vicini tyi whe-re he 
conducts his office for the transaction of business 
and this is com.m·on to everyone engag ,ed in an 
insurance business , or a profes 1sional calling but 
do-es not nece1s,s1arily mean that deponent in the 
operation of an insurance busine ·s,s, or one 

40 engaged in a professional calling, has . a clientele 
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beyond the City-where he conducts and 
maintains , his place of busine ·ss1; that frequently 
people reisiding in New Brunsrwick, or relatives , or 
friends •outside of N mv Bruns;-\vick, owning prop-
erty without the City of New Brunswic 1k, _through 

10 their per ,s,onal association, would a·sk to have 
insurance written on their property, and it does 
not follow by virtue of this . situation, common to 
every :husines ,s and professionar calling, that 
deponent in any s·ense ,conducted a. hus.ine,s1s· or 
maintained a ,clientele beyond the· City of New 
Bruns;-\vick, Highland Park and immediate vicin-
ity; that it is1 true an insurance , agent has , a licens·e 
to transact ,business for his , company within the 

I ~o State, issued by the State Department of nsur-
ance, similar in s,cop,e to one posse 1sis,ing a licens 1e 
for the practice of law, n1edicine, dentistry or 
any other profess.ion, the license to practice which 
is under the jurisdiction of the .S.ta.te or a depart-
mental branch thereof; that it is quite . true that 
every insuranc ,e, agent in eve·ry to-wn, city or muni-
elpaEty within the State has on various . occasions 
issued policies -covering merchandis 1e or property 
against lo.s's by fire in vario -us, s-ections of the a 

0 State, but it does not follow that such agent 
maintains a general prac:ti0e• or business , through-
out the State any n10re than one •engaged in a 
profession enjoys an individual ,cuentele 1beyiond 
the · town, city or municipality where he maintains 
and ,conducts , his place -of husiness, and the insur-
ance busines :s. is no exception; that the ne:gative 
covenant entered into in said agreement, whereby 
Deponent agreed not to en,gage in a s,imilar line 
of business- ,vi thin the 1Sta te of N evir Jersey is! 4 O 
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greater in its , territorial limitations than was • nec-
essary for the adequate protection of the 
con1plainant in the enjoym ·ent of the goodwill of 
said ·busines ,s purchased from the defendant, and 
under the particular circmnstances in this cas ,e 

lO and! the nature •of the particular contract involved 
in it, the contract is unrea ;s'onable and in res ,traint 
of trade for it denies and pr ,eclude,s this , defend-
ant fron1 conducting, operating or maintaining an 
office for the transaction of busines ,s as: an insur-
ance a,gent anY'.vhere within the c:onfine,s· of the 
State of N·ew Jersey, and i,s, void by reason 
thereof ,; that at no time prior to the , sale of said 
business did deponent conduct an ofiice outside of 

20 the City of New Bruns ,wick or conduct any busi-
ness or place any insurance outside the te,rritorial 
limits of the City of New Brunswick, Highland 
Park, or possibly within two n1ile1s of the territor-
ial limits •of the City of N e·w Brunswick, that is, 
the , rural s,ection of the City of New Bruns,vick, 

• t 1 , 1 , 1. l t. f h b , w1 11 poss::..01y u1e exeep 1011 o t e ,ca,se a ove cited 
where insurance was isisued hy dep,one,nt for his-
cousin in Philade1phia, and to so,m·e other relative 
and friend who may have owned property beyond 

3 O the territorial limits, referred to. 

DEPONI!~NT FURTHER SAYS that at the time of the 
execution ,of this· agre ,ement it was , de.finitely and 
s.pe•cifically predicated upon deponent receiving 
5% of the gross business conducted by the · vendee 
f ron1 September 1, 19,25 to Septemb•er 1, 192.6, 
whiich 5% has never been paid, :although deponent 
bas repeatedly and frequently n1ade demands1 

40 
therefor; that if deponent n1ay, with the indul-
ge:nce of this , Court rGfer to the said Exhibit A, 
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he directs. particular attention to s,o much of ,s,aid 
Exhibit that s,ayis,: 

'' .A:s, an additiorua1 oons~deration to the 
party of the :fir;s,t part from the party of 
the s,econd part it is ag:re•ed in considera- 1 o 
ti ,on of the · party ,of the first part refrain-
ing from engaging in the insurance, bus.i-
n e;s,s, in the · State of N,ew J e rs eyi ex0epti11ig 
life and accident insu:r.ance for the period 
of 7 years the party .of the first part. ,agrees 
to pay to the party of the second part 5% 
.commis ,sion of the· gross insurance husi-
nes1s transact :ed by the- party of the second 
part. for 1 year fron1 1September 1, 19125, t:0 20 
September 1, 192'6, whic;h 5,% commis,sion 
shall he payable s.emi-annually, March 1st 
and Septen1iher 1st.'' 

DEPONENT FuRTHER SAYS that afte ·r the agree-
ment was , made and entered into, he made 
demands for thiS' money and the said eo·mplainant 
aUe1npted to pay him on the basis • of 5% on net 
premiun1,s, received at his , office, although the lan-
guo..ge and s11irit of the agreen1ent conclusively 
says that tl1e ag:3-·eement was predicated upon 5% ao 
of the .gross, pren1iun1s, and not net premium,S,. 

DEPONENT FuRTHER SAYS that it is true as, stated 
in complainant ''s affidavit that the 5% settlen1ent 
has not been 111ade covering the insuranc ,e busi · 
ness conducted by the complainant for the year 
commeneing Septen1ber 1, 1925; that. so much 
of s,aid affidavit that refers to a difference of $,500 
has relation to a •0011versation occurring prior to 
the m.aking ·o.f said contract when this defendant 

40 
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requested $9,000 for the hus ,ines 's and the 
complajnant offered $7200. 

DEPONENT FURTHER 1SAYS that upon his return 
from the State of F lorida he called upon Mr. C. 

10 Raymond Lyons, the attorney for the complainant 
who drevv the ag,reement, and the said ·C. Ray-
mond Lyons sup,ported this defendant in his , 
contention that the 55"0 con1mis,sions on the gro •S'S 
insurance business referred to• 5o/o of the total 
premiums receiv ·ed by the complainant and not 
55"0 of the net premiums reeeived by the 0omplain-
ant; that as the result of this , advice the said 
complainant became displeased with the po.sition 

20 taken by the said C. RaymondJ Ly,ons and then 
consulted another rawyer in the City of New 
Bruns,vick by the name of Thomas H. Hagerty; 
that the ,said 'Thon1as H. Hagerty, re-pr·e-s,enting 
the said -complainant, stated that he did not 
-concede the correctne s,S· of the defendant's conten-
tion in relation to the 5 % commissions on the 
gross insurance busines ·s, and ·sugge.sted that 
deponent institute proceediilgs at law or in equity 
to have the question legally determined; that it is, 

3 o true deponent never raised any que,s1tion about the 
5% until after a preliminary statement was , ren-
dered wherein the complainant endeavored to 
credit the · de.fendant with 5o/o of the net icommis-
s,ions instead of 55"0 of the gross, commis 1sions 
because prior to that tirn.e no contention on this · 
s1J1bjec.t matter had arisen and it was only after 
the submission of the said ,sta tem,ent that this 
question arose and it could not othervvise hav·e 

40 arisen ex-cept :by shov1'ing that the parties were 
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not in accord as to the internretation of the clause 
-" 

in the contract above referred to. 

DEPONENT FURTHER SAYS that at the time of the 
closing of this : :eontract in the office of August C. 
Streitwolf, lVIr. C. Raymond Lyons, ,counsel for 1 o 
the 0omplainant, was present, when it vvas, def -
initely understood and agreed that the 5·% 
-commi1s1sion on the gros ,s insurance business, c,ov-
ered 51o/o of all premiums- received anc1 not 5% 
of the net premium :s receiv •ed by the -complain-
ant; that when deponent pur-chased this hus ,ines ,s, 
from Jacob Ratner he entered into a similar cov-
enant in relation to the 5o/o comnris ,sion and ·on the 
occasion of the closing of this , transaction in the 2 0 pres ,ence of Mr. Streitwolf, Mr. ,C. Raymond Ly-
ons stated, as deponent recaUs,, that in the trans ·-
fer of the ·sale of the insu.rance hus ,ines ,s by the 
Ross agency to Pierce, Drake & Ross ( a corpo-ra-
tion) a like condition about 5% commiss ,ions, on 
the gr o,s,s1 insurance business w1a.s· likewise entered 
into and th at this .contract and the reference , to 
the 5% was sin1i1ar to the one -entered into on 
the R,os-s agency transfer and that he, C. Raymond 
Lyons, represented the Ross Ag·ency on the trans- 30 
fer of said business. 

DEPONENT FURTHER 1S AYS that had it not been 
for the a:g:rce1nent -on part of the said complain-
ant to pay 590 comnris-sion for the year comrnenc-
ing September 1, 1925•, on the gross insurance 
busines ,s transacted by the complainant, he would 
not have made the contract nor would he, haves.old 
the l)usines ,s, nor would he have entered into the 
ne,::ative covenant; that the negative covenant was 40 
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particularly and ·expre-ssly predicated upon the 
payin .ent of this 5 % gross commission. 

DEPONENT FuRTHER ,SIAYS that after the agre ·e-
ment waS' made, he went to the State of Florida 

1 o and engiaged in business , where he met with finan-
cial r•evers ,es. due largely to the hurricane storm 
which oecurred there · last September, followed iby 
the tremendous , faU in values of real es,tate and 
had complainant paid the. 5% commissions- on the 
gross husines 1s. conducted by him it w-ould have 
permitted deponent to remain in Florida and pos-
sibly rehabilitate himself; that it wa•S' lar.gely o,n .... 
account of the financial reverse .s and the condi-

20 tions then existing in F ·1'orida that it be,came nec-
essary for him to leave the State o.f Florida and 
resume s;ome s-ort of employment in the · North and 
being without any s,u,hs,tantial funds , or m.eans . he 
was. forced by rea .s·on of the ,se circun1stances 1 to 
re-enter the insurance · business - and assume the 
presidency of Kussack & Company, conducting 
offices in the Harris-on Buitding, in the City of 
New Bruns ;wick, and at #810 Broad Street, City 
of N,ewark, Ne·w J ·ersey where the -company is 

30 advertised as doing an underwriting insurance 
business; hut at no time .since he has been enga ,ged 
in thisi business ha,s· he· or the con1pany diverted 
any business that was at any tim •e enjoyed by the 
Re-UJhin-Kaufman Agency, nor hy the defendant 
prior to his sale of the s,aid ·business to the s,aid 
complainant, nor ·would he v1ith knowledge accept 
any r·enewal business from the pa troll!S' of the 
Reubin-I(aufrnan Agency, or from patrons with 

40 whoril lie f.onnally did business, notwithstanding 
the co:;:np!ainant has failed and refused to pay the 
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5% .e,ommissions -on the gross :busines ,Si conducted 
by him from September 1, 192'5 to September 1, 
19,26. 

DEPONENT FURTHER SAYS that the Reubin-Kauf-
man Agency, to the bes·t of his . knowledge, is doing 1 o 
con1pa.ratively a 1small volume o.f ·busineS"s in the 
-C'ity of r mv Brunswick in proportion to the -entire 
fire insurance business , placed within said City 
and that deponent, although identified with Kus-
sack & Company, is . in no way injuring or damag-
ing, nor win he injure or damage the s.aidJ 
complainant in the operation of said bu;,ines.s, nor 
does Deponent nor Kus ,sack & Oon1-pany intend 
to harm •or injur •e the ,complainant. 

DEPONENT FURTHER -SAYS that he doe.s1 not 
believe the aggregate 1busines1s, of R,ewbin-I{auf-
man Agency, at the el0:S'e of any fiscal year has 
·exceeded the sum of $35-,000 in gro .s-s, prenuum ·s, 
and that the said ,business : .at the time of the .s,ale 
by Deponent to the co1nplainant approxi1nated 
about $28,000 in gross premiums. 

20 

DEPONENT FURTHER SAYS that ·on Decembe .r 7, 
1925 as the records- in the office· of the Clerk of :J 0 
the County of Middlesex disiclos,e, a company was 
incorporated by the com·plainant known as Reu-
1bin-Kaufma11 Inc., since whieh tim-e the complain-
ant has ,been doing business , under said corporate 
nan1e an cl if any damages have resulted from . 
deponent 's. alleg ed breach of contract, or wiU fol-
low therefrom, it will be to the corporation knovv11 
as- the Reubin-I{auiman Inc. and not the 
.con1nlainant~, that in the telep.1hone directory cov- 40 
ering the City of New Brunswick known as "Sum-
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mer 19·27, corrected to Mayi 4, 1927'' appears 
"Reubin & I{aufman Inc. r·el. est. ins. 45 Paterson 
,St. New Bruns.. 152:7" and that the name · of the 
complainant does not appear in connection with 
the operation of said bu.s1iness nor the firm of 

lO Reubin & Kaufn1an, except ReUJbin & Kaufman 
Inc. Deponent s.ay.s in consulting the City Direct-
ory of the City of N·ew Brunswick for 19216-1927 
i,s1sued hy R. L. Polk & Company the following 
appears "Reuhin-I{aufn1an Inc. (Meyer A. Reu-
,bin, Samuel 1S. I{aufman) Real Estate and Insur-
ance, 45 Paterson, Phone 152'7'' and in no way 
does it appear tha.t Reuhin & Kaufman is. a 
co-partnership, or R,euhin & Kaufman by Samuer 

20 I(auf1nan, regis ,tered trade owner. 

DEPONENT FuRTHER 1SAYS that on all po1icies is-
sued hy the complainant in the operation of his 
busines ,s there hav ·e been affixed labels reading 
"Reu •bin & I{aufman Inc. 45, Paterson St. Ne,w 
Brunswi0k, N . J. Phone 1527." 

D·EPONENT FURTHER SAYS that the use of the 
name of "Reuhin" permitted under contract, Ex-
hibit A, wa,s· granted for the purpos ,e of s:howing 

30 or inf orming the public that the business formerly. 
conducted by the defendant was now operated and 
conducted \by the .com,plainant and not for the pur-
pose of showing that the · defendant wa ,s-identified 
or affiliated with any corporation ·organiz ,ed as 
Reubin & Kaufman Inc. although . this is. not as 
misle ·ading and deceptive as, the · use of the name 
Reubin & I{Jaufman, ·w11ich gives the public the 
impression that the complainant and defendant 

40 are e:opartners and by virtue thereof bas , caused 
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thi 1S' deponent considerable en1fbarrassment at 
various time ,s; that notwithstanding the said nam e 
of R-eubin & I{aufinan may be registered as a 
tradenan1e its use in the manner afor ·esaid is de-
ceptive ibecause it leads the public to believe that 
D·eponent is ' a co-partner with tb.e complainant lO 
and consequently liable for all obligations of a co-
partner and res ,ponsible · for all acts of a co-
partner, which vvas not the intent nor the spirit of 
the agreement when this deponent ,co.n,s1ented to 
the use of the name Reubin in 1connection ·with the 
said 1business; deponent further saJJS• that the us'e 
of the name Reubin in connection with said busi-
ness: was 1 for the purpos .e of informing the pulblic 
that the busine ·ss heretofore pos ,s•es,s1ed and en- 20 
joyed by the defendant vvas now transferred to 
the eom·plainant and that the complainant con-
tinued the same as the successor in interest and 
not for the purpose of us.ingi the name in a co-
partnership relation. 

:lYfEYER A. REUBIN. 

Sworn and s.ubs,crihed before me 
this , 8th day of July, 19127. 

Helen c: Barnwell, 
Notary Puhlic of N. J. 

30 

40 
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State of New Jersey, } ss: 
County of Middles ,ex. 

C. Raymond LY'o,ns, ibeing duly sworn according 
to la·w, upon his , oath, deposes 1 and .saY's that he· i,s 

10 a Couns ·e,llor at Law of the · State of N,ew Je ·rsey, 
engaged in the practice thereof in the City of New 
Brunswick, Middle ·sex Oounty; that he wa 1s· a 0oun-
s1el for iSamuel Kaufman on the 21st day of Au1g-
u,s,t 19·25, being the occasion of the ,entering into of 
a eertain agreement between the , :said Samuel 
Kaufman and Meyer A. Reubin, marked '' Exhibit 
A" attached to the bill of complaint herein; that 
preceding the drawing of said agreement there 

2 0 
we·re many conferences as a r:esult of which the 
agre ,ement was drawn by D·e•ponent and submit-
ted to August C. Streit-wolf, counis,el for Meyer 
A. Reubin, and ,exeieut,ed at the ,office of August C. 
Str ,eitwolf, on the date it hears , date; that prior 
to and at the ti~ne of the entering into of the said 
contra.ct it ·was definitely understood and a.greed 
he.tween the ·said Samue·l Kaufman and l\feyer A. 
Reubin, 1\1:r. .Streitwo ·lf rep-re,s1enting Meyer A. 
Ruibin, and D,ep-onent repres ,enting· Samuel Kauf-

3 o man that cormnencing 8e·ptemher 1, 19·25 and for 
a period of one· year ther ,eafter the said Samuel 
Kaufman ·would pay to Meyer A. Reuhin 5% 
commiss 1ion on the gros ,s, ins ·urance pla ,0ed through 
the offic-e of the said Samuel I{aufman; 

D·EPONENT FuRTHER SAYS he distinctly recalls 
that on the occasion of the afor ,esaid closing he 
informed 11r. Kaufman that in a similar trans.ac-
tion wherein he r 1epresented the Ros ,s, A.ge·ncy 

4 0 ·which was · sold to Pierce, DTake & Ro·s,s ( a cor-
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poration) that a 5% commission on the gros 1s 
insurance business was agr ,eed to covering a def-
inite period and that the exaction by l\1r. Reubin 
of this. 51% ,commis ·sion on the gros.s: 1business 1 was , 
not an unusual condition. 

10 
DEPONENT FURTHER 1SAYS that at a period sinee 

Mr. R,eurbin r•eturned from Miami, Florida, andJ 
within the last eight months past, he reca11s· Mr. 
Reubin calling upon him ·when a conference was 
had pertaining to the claus.e· in relation to the 5% 
commission on gross1 busines ·s1 •On which occasion 
Deponent advis,ed l\!Ir. Kaufman that there was 
no question or uncertainty as to what was 
intended and agreed to, and that Mr. Kaufman 

20 was , obligated to l\1r. Reub-in for 5% commi,s1sion8' 
on the :gros ,s insurance premiums placed through 
his office and not 5o/a of the net pr ,emiums received] 
by Mr. I{aufman for s,uch business : as was placed 
through his office ; that the said Mr. Kaufman took 
exception to such advic ,e and as· D·eponent ist 
informed and verily believes c:onsuUed other 
counsel being di1s1)leas,ed ·with the advice rendered 
to him by D,eponent. 

·C. RAYMOND LYONS. 30 

Sworn and subscribed /before me this 
8th day ·of July, 1927. 

Harry L. Ivins, 
Attorney at Law of N. J. 

40 
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Peter M. Kroeger. 

IN CHANCERY ·OF NEW JE ·RS.EY 

Betw ·een, 
SAMUEL KAUFMAN, 

Complainant, 

and 

J\1EYER A. REUBIN, 
Defendant. 

State of New J ers-ey, } . 
County of Middle •siex. s,s · 

Affidavit. 

20 Peter M. Kroeger, being duly srworn according 
to law upon his , oath depose rs and sayis that he is 
eng,aged in the insurance busine is1s in the City o.f 
New Bruns ,,vick, 1\1:iddle,g,ex County, N e,w J e-rs•ey; 
that he is agent for three Fire · Insurance ·Com-
panies in the City ·of New Bruns ,wiek and holds 
a State lieense as such a.gent is;sued by the D·epart.-
n1ent of Insurance; deponent .sa.yis, that he· is not 
uncon1mon for an insurance broker in any local-
ity to occasionally be called upon to write insrur-

30 ance in a town, city or n1unicipality within the , 
1State many mile ·s distant from his place of ib-u,sri-
nes ,s,, due to -cir:cumstanc,es s,uch as the a.s-suredi 
living in said city and owning insuralhle , property 
:outside the ,city where the a.gent •0onducts busi-
ness, •or due to personal fri ,endsihip or relationship 
·with the assured that it is· po,S'sib~e for an agent 
in the operation of his insurance husiiness, at var-
ious tin1es and under certain ,circumstances , as 

40 related, to issue a policy against lo.S!S by fir,e cov-
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erin,g insurable property locat ,ed without and 
beyond the town, city ·or municipality whe r ein he 
maintains an office for the trans iaction of busi-
nes•s; that ,such a circumstance does not mean that 
the agent in any sense is conducting a s.tat,e-wide 

10 business ,, but is, merely a .special circmnstance , 
incident to the operation of an insurance busi-
ness the sam,e as1 a lawyer, dentist, doctor or civil 
,e-ngineer may be· ca1'1ed upon to render services · for 
a client who ~s· not a resident of the pla ,ce where 
the practitioner is· maintaining an office for the · 
transaction of ,business ,. 

D·EPONENT FURTHER SAYS that his busines ,s, is in 
the City of N,ew Brunswick and he w,ou1d under n,o 20 
circumstance think he was conducting 1busine •s1s, 
beyond the City of New Brunswick although he 
mig,ht frequently and occasionally be ·called upon 
to write insurance in various localities within the 
State of N e·w J ,er,s1ey. 

D·EPONENT FuRT'HER SAYS that he· does, not know 
the defendant he·r,ein and was , only casually intro-
duced to the complainant a f.ew days ago and has 1 

no interest in the contention of s,ubject matt ·er 
between the 0omplainant and def,endant. 30 

PETE 1R M. KROEGER. 

Sworn and .suibscrihed before me this , 
7th day of July, 19127. 

Helen 0. Barnwell, 
Notary Public of N. J. 

40 
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COMPLAINANT'S ADD 'ITIONAL AF-
FIDAVITS. 

(Filed Jiily 15/1927) 

IN CHANCERY OF NEvV JE 'R1SEY 

10 ------------
SAMUEL KAUFMAN' I 

20 

30 

Complainant, 
0 

B .
11 u 1 etc. 

vs. 1 Additional 
MEYER A. REUBIN, \ Affidavit 

Defendant. } 

Samuel Kaufman. 

State of N e·w J ,ers 1ey, I 
County of Middl ,esex. ss: 

Samuel Kaufman being duly sv1orn accordin,g 
to law on his oath, depns •es and says ': 

1. Prior to the purchas ·e by me from the defend-
ant Meyer A. Reubin of the insuran0e hu,s,ine,s,s. 
as set forth in the !bill of complaint filed in this 1 

caus •e, and prior to the · drafting of the agreement 
in whieh ·was incorporated the bill of s,ale· for ,said 
bus1iness., I had examined the insurance hooks · of 
•said Meyer A. Reubin and found that in addition 
to what mig,ht be tenned as· local busine ,ss, that 
is·, the insuranoe ·of properti,es •, re-al and personal 
in the City of New Brunswick and itS' immediate 
vicinity, he had been writing policies on proper-
ties in Union County, M,e-rcer County and Som ,er-
set County and -on prop erti,e,s, in other parts · of 

4D the State of N evv J e-rsey where I did not know 
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in what counties they were situate, and also there , 
appeared r,e,cord of insurance written on auto-
mobile in New York City and s1toc.k or merchan-
di,S'e in a store in Philadelphia, Pennsylvania. 

'The renewals under the t,erms of our agreement 1 o 
for al'l of thes ,e policies , a.s well as· policies which 
I am calling local business, were to go to me, so 
far as he was- a1ble to ,control s.ame and the co-nsid-
,eration which I paid to him was based upon an 
estimate of the value · of the busti.ness, consid ·ering 
the amount of sam•e and the territory in which 
he had 1been doing ,busine.s's. 

2. In my -affidavit annexed to the biU of 
complaint in this caus ,e, a general s,tatem ,ent is :20 
made in relation to my paying to him, the s,aid 
l\!Ieyer A. R,eubin, all of the moneys called for by 
the agreen1e11t, and it should be •explained that 
whi1e I paid to him the $1000.00 in said agr 1een1ent 
first men tioned and a1bout a week lat ,er the 
$4:COO.OO secondly 111entioned and have paid to him 
partly in advance of their due dates, t...lie $2·250.00 
,s·ecured by the •eight notes n1entioned in the agre ,e·-
ment, there ha-s not been a srettlem ,ent in ca.sh in 

00 r,elation to the , five, per cent of my insurance ,bu,s•i-
nes·s for the year begiiming Septe1nher 1st, 1925 
to September 1st, 1926. 

vVhen JYir. Reuhin and I were talking over the 
tenn s upon which I ·was to purchas ,e his in surance 
husine -s,s, there was a difference between us of 
1$500.00, and I said to hin1, that if the busines 1s1 wa,s 
reaHy worth what he claimed it to be, we would 
Leave the cash consideration as subsequently s,et 

40 out in the agre-en1,e11t, hut that in addition, I would 



32 

Sa .muel Kair,.fman 

pay him five per cent of what I made during the 
first year. 

Insurance agep_ts r,eceive their pro.fits or com-
pensation :by a division of the pr ,emiurn paid ·by 

10 custom ·ers, on their policies, a-gents, receiving acer-
tain percentage of sam•e asi agreed upon with their 
respective companieis 1 and : turning over the prem-
ium Jiess this • percentag 1e deduction to the com-
pames. 

When w•e were discussing this matter of five 
per cent of my profits , for the first ye·ar, Mr. Reu-
bin asked m,e if I intended to deduct my office 
expenses, and I said no, there wou:ld be no s,uch 

20 deduction, but that he should re,ceive five per cent 
of my share of thes ,e pr •ea:niumsi without such 
deduction, and to make it plain tha.t my office 
expenses and no other expenS'es of that character 
w,ere to ·be deducted, the vvord ''gross'' was used, 
but the idea of paying five per cent to hii.YJi of the 
whole pren1iums paid hy cuistomers, which wouJd 
have incluc1ed five per cent of the mone ,ys1 due the 
several insurance companies, was , nev:er suggested 
or intended. 

30 
Payment of this five per c-ent had he·en made hy 

1ne according to my interpretation of the ,contract 
b-v creditin:g i1r. Reubin with the , am·ounts• due me ., ,._ 

from insurance written for him, the amount of 
which mweeded the arrnouint due from me . He 
never rais ,ed any question as· to the amount upon 
which the five pereentu111 should he e,stirriated until 
after such ·statement was render ·ed, ilnd then 
claimed that I should have credited him with five 

40 per cent on all of the insurance premiu1ns and 

• 
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Sa .m,ruel Kaufman 

not 111pon my share · or inte ·rest in s,arrne. I 
reminded him ,of the conver.sation and of what I 
considered was our de.finite, understanding at the 
time the agreement vras being framed, and told 
him I wished the · matter determined and that if 
he was 1 not satisfied with my stateme·nt, that I l O 
wished he, ·would take pro0e ·eding,s· to have the 
que,stion legall'Y determined. ·This 1 he ha•s neve,r 
done, but I unde-rstand that he has or contem-
plates raising this , que,stion as a defense in this · 
present suit 1brougiht to re,s,train him from c:onduct• 
ing an insurrance business, -contrary to the · terms, 
of the agreement under which it wa,s' transferred 
to me and on which he ha·s been paid: the purchase, 
price a,s a;bove set forth . 20 

3. Life · and accident ins ·urance · busine-ss· was . 
express.ly res·erved 1by the said Meyer A. Reubin 
and in addition therieto, the agreement provides 
for his writing of all othe-r clas1ses1 of insurance 
as a broker, through my office as ag;ent, so that 
the said ~1e,yer A. Reuhin is not, hy the te·rmis o-f 
the agreenient restrained from the insurance busi• 
ness, so far as, life insurance and accident insur~ 
a nee is, -concerned, nor is he r·estrained from any 3 o 
other cla.s·s bf insurance, ,except as, to the manner 
in which he is' to conduct s,a1ne, which under the· 
term.s. of his a:greem,en t, was to be as, a hroker, 
through m;yi agency and not as, an independent 
agent and this class , of 1business, as well a,s the 
life andJ accident busin ,ess, and the businesis, which 
ac0ording, to hisi books , he had written for N,ew 
York ,State and Pennsylvania, he is privileged to 
earry on and conduct. 40 
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Sa1nuel Kaufm .an 

4. The agreerrnent above mentioned contained a 
clause to the effe,ct that I may us ·e the name '' R•eu-
bin" in connection with th:e said busine ,ss fo,r a 
period of s,even years ., and I at one tin1•e contem-
plated forming a corporation, using the , names 

· io Reubin and I(aufman, and filed a certificate for 
such incorporation, hut finding that I 'would h8:v,e 
to be personally liable, so far as, any husine •s,s, 
a:ecommoda tion ·was concerned and I wou~d hav ,e 
the trouble and •expens ,e of i1s1suing .sto,ck ce-rtif-
ica tes and complying with the corporation laws, 
including the laws rel ,atinig to income taxes, I 
aJbandoned the · idea and ins ,tead, filed a trade nam •e 
.certificate, showing that I was carry.ing on the , 

20 busine ,ss as an indri.vidual under the name of Reu-
hin-Kauf.man. I am the ·si0te owner of the · hustiness 
and wou1ld have been the sole owner of the · cor-
poration busines:s, holding all of the 1s,toick th~reof, 
except qualifying ·shares for the othe ·r two direct-
ors. 

30 

40 

SAMUE ·L KAUF'J\!IAN. 

Sworn and suhscri(bed before m,e this 
51th day of July, 1927. 

Florence L. Belting, 
Notary Public, 

(L. S.) Ne,w Jers ,ey. 
I J 
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James A. O'Connell. 

IN CHANCERY OF NEW JE .RSEY 

SAMUEL KAUFMAN' 

Complainant, 

VS. 

MEYER A. R ,EUBIN' 

State of New J ers ·ey, 
County of Middle ·s·ex. 

D,ef endant. 

}ss: 

On Bill etc. 
10 

James A. O'Connell being duly sworn acco,rdin~ ~O 
to law on his oath, depos 1e,s, and say:s,: 

1. I am now and for about eigm.t,een year.s 1 past 
have been acti -vely engaged in the insurance 1busi-
ne·ss, with an office, in the City of New Brunswick, 
State of N·ew J ers:e-y. From the carrying on of 
suich bus ,ines.s, f.or mys,elf and from coming~ in con-
tact with other insurance · agents, I know it is the 
custom of a,gentis in this state to ·wTite insurance, 
not only on property in municipal'i ty wher ;e their 
offices are, but also on propertie :s in other parts 3 0 
of the s1ta .te wherever they are a,ble to s,e,cure the 
business. 

2. Agents , under their licens •e·s from t:he s.tate 
departrm ·ent, are authorized to write policies on 
prope ·rty anywhere : in the • state, and the oruy_ 
control or limitation is such asi ·some of the insur-
ance companie ,s, pr ,escrihe · by their own ruiles to 
avoid corrflict:s• betwe ,en their different agents, and 
when this is the case, the rule ,s are , directed prin- 40 
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J a1nes A. 0 'Connell 

cipally to the m,atter of f.ees· rather than the 
forbidding ·of the taking ·care ,of such business. 

3. Vvhile my own •offiee is, in the City of New 
Brunsrwi0k, I ·write insurance practically through-

10 out the whole state and this is1 true with other 
agents , who .conduct an extensive busrines.s·, or hav •e 
connections in diffe ,ren t parts of .the s,ta te, through 
which bnsine.sis is· se,cured. 

4. rt1he insurance busines ,s•, .s·o far as; the ag,ent 
is c:oneerned and the good will ,of such a fbusiness . 
might be, :s1aid to be ,entirely personal. Many peo .. 
ple do not know the nan1e o:f the company in which 
they are insured, but they do know the ag,ent from 

20 whom they received their insurance , policy and 
this fact, coup~ed with the possession ·of renewal 
or expiration list outside of. a well known addresis 
or place of buis,ines ,s, -constitutes . the • s1tock in trade 
of the insurance , agent and is an asset, the value , 
of which depends upon the •extent of his . busine ·ss. 

30 

40 

JA~1E18 A. O'CONNELL. 

Sworn and subs ,cribed before me• this 
5th day of July, 1927. 

Lillian Anderson, 
N1otary Public of New J ers 1e,y. 
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Order for Temporary Res .traint. 

(Filed July 18/1927) 

IN CHANCE ,RY OF ' NEiWi JEThS.E,Y 
64-5,3'7 

Between, 
SAMUEL I{AUFMAN, o -_ n ,Bill •etc. 

and 

1fEYER A. REUB!N, 

CompTainant, Order for 

D,ef.enda.n t. 

Temporary 
Restraint 

10 

·T:his maUer 'being opened to the Court ihy Paul 20 
VI. Ewing, s1olicitor for and •of' counsel with 
eomplainant, and Augu :s1t C. Str ,eitwolf, s,o,licitor 
for and of .counsel with the defendant, and the affi~ 
<lavits1 of the CO'm.plainant having been r,ead and 
considered, and the affidavits of the defe ·ndant 
having been read and considered, and the ar 1gu--
1nen ts , of r•espec:tive c.ouns,el having ibeen heard; 

It is, on this · fifteenth day of July, 1927, ORDERED 

that the sa.id defendant, Meyer A. Reubin, he and 30 
he is here ·by restrained pende •nte lite until the 
further i'.n~deT of this Court, from engag;ingi 
directly or indirectly in the ins1Urance :bus ,ine,s:s. 
within the • State of N•ew J ers 'ey, except when such 
insurance is , brokered or written through com-
plainant; and ,eX!cepting, however, the ,v-riting ·or 
engagi11;g in the business of life or accident insur-
ance. 

E. R. vV ALKE ,R, ·4:0 
C. 

:Respectfully advis ,ed, 
Malcolm G. Buchanan, 

V-. G. 
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Amende ·d Notice of Appeal. 

(Filed Aug. 31/1927 

IN CI-IANCERY OF NEW JERSEY 

10 Between, 
SAMUEL I{A UFMAN' 

and 
MEYER A. REUBIN, 

Complainant, Am,ended No--
tice of AppeaL 

Defendant. 

'The defendant, M,eyer A. Reubin, hereby 
appeals from the order made in the a:bov,e entitled 

20 •caus ,e, bearing date the 151th day o.f July 1912'7, 
made byi the Chaneiellor on the advice , of Vi0e 
Chancellor Malcolm G. Buchanan, and from that 
part thereof -which r,estrains the defendant, Me,ye,r 
A. Reubin, pendente lite, from engaging directly 
or indirectly in the insurance husine ,s's within the · 
8tate of New J er.s,ey ·e~cept when such insruran0e 
is ibrokered or written t.hrougih the co1nplainant. 

30 

40 

Dated August 30, 1927. 

To: 

Y,ours ,, etc. 

AUGUST C. ST 'REIT 'WOLF, 
.Sol'r for and of Counsel wit:h 

Defendant .. 
Paul W. Evving, E·sq., 

Sol 'r for Complainant. 
And to 

Thomas Barber, 
Clerk of Court of Chan0ery. 

I conceive there is good caus ,e for the · above : 
appeal. 

AUGUBT C. 8TRE 1I'TWOLF~ 
Couns ,el with the Defendant. 
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Petition of Appeal. 

(Filed Se :pt. 14/1927) 

NE 'W JERSEY COURT OF E 'RRORS AND 
APPE ,ALS: 

Between, 
SAMUEL KAUFMAN' 

Complainant-AppeUee, 

and 

MEYER A. REUBIN' 

D·efendant-Appeliant. 

Petition of 
Appeal 

10 

To the Honorable Court of Errors and Appeals of 20 
the State of New Jersey: 

The petition of Meyer A. Reuibin, the appeUa.nt 
in the above stated ca use, reis,pectfully ,show,s' that 
your petitione,r finds himself aggrieved by the or-
der made in the · Court of Chancery hy his1 Honor, 
the Chancellor, under the , advice of the Vice -Chan-
eeHor, 1VIa1coL11 G. Buchanan, bearing date the , 
15,th day of July, 19'27, wherein the · .s1aid Samuel 
K f :30 au man was · comp,1,ajna.nt and your petitione ·r, 
l\!Ieye-r A. Reuhin wa,s. defendant, in this i re·sp,e,ct . ' to wit: 'T'hat the said order adjudges that ·the 
defendant he resh·ained pen,dente lite untir the 
further order of ,said .court. fro,in engaging directly 
or indirectly in the insurance , busine ·ss within the 
State of N evv Jersey, except when such insuranc:e 
is broker 1ed or written through complainant, and ' 
excepting, howev ,er, the ·wTitin:g or engiaging in 
the busine .s;s of life or accident insurance. And 40 
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40 

Petition of Appeal 

your petitioner appeals , from that part of the or-
der of the Chancellor which orders , as , aforesaid, 
upon the ground that the s1an1,e is erroneous, for 
that-

1. The re,straint or temporary injunction against 
your petitioner from enga :ging directly or in-
directly in the ins,urance business , within the • State 
of New Jersey is errone ,ous beca us ·e the re,s,traint 
is greater in its territorial extent than is, neces-
siary to properly protect the complainant, and! 
li]{;ewis,e ,should not have he,en granted because the 
said complainant had not perf o~m,ed all the, cove-
nants · agre ,ed hy him to he pe·rformed. 

2. 'That the , contra.ct of siale referred to in the 
bill of complaint and in which the defendant en-
tered into a negative covenant to refrain from 
engaging 1 in the business, r,e.ferred to within the 
·State of New Jersey, for a period of s,even years, 
thereafter -~vas greater in its territorial extent 
than was necessary to properly protect the , 
complainant and vras in re:sitraint of trade and 
unenforceabl'e and void, 

3 0 3. That the contract referred to in the complaint 
had an interdependent c:ovenant whereiby the 
complainant a.greed to pay the defendant 5% 
comrn.issions 1 on the gro s1s insura nce busines.s 1 
tr a.nsacted by the said conrplainant for one year 
fr-0111 September 1, 19!25, to September 1, 1912'6, 
Yvhich 5% conIDus1sions were agreed to fbe paid 
semi -annually thereafter, to wit: 1viarch 1, 1926 
and ,Sep,tmnher 1, 192'6, and the failure of said 
co1nplainant to perform this covenant was such a 

40 b1-eaeh of the entire co_:.:.h~act that the re ,straint 
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Answer to Petition of ApP'eal 

against this defendant should not have be,en is-
sued. 

YOUR PETITIONER therefore prayis. that the said 
order of the ,Chancellor may be, in the particulars , 
afores 1aid revers ·ed, s•et aside and for nothing Io 
holden, and that your petitioner may have s.uch 
relief in the premise 's as to this honorable Court 
shall seem just and agreeabl!e to equity. 

Dated Sept. 13, 1927. 

AUGUST C. STREIT ·vVOLF, 
Sol 'r for and of Counsel with Appellant. 

Answer to Petition of Appeal. 

(Filed Sept. 28/1927) 

NEW JE 1RSEY COURT OF E·RRORS AND 
APPEALS 

SAMUEL KAUFMAN' ) 

C 01n plainan t-A pp e lle·e, 
On Appeal 

vs. \ from the 
. . )

1 
Court of 

MEYER A. REUBIN, Chancery. 
Defendant-A ppeHan t. 

______________ ! 

20 

30 

The , answer of Samuel Kaufinan, the above 4 0 
named appeUee, to the , petition of appeal of NI eyer 
A. Reubin, the a.hove named appellant. _ 
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Answer to Petition of Appeal 

This 1 appellee, not admitting the truth of all 
or any of the matters in the said petition of appeal 
contained, for ans ,w•er the ,reto nevertheles ,s admits 
that an order was, on the · 15th day of July, 1927, 
111ade and entered in the Court of 1Chan0ery of 

IO N,ew J ers 1ey, in the above entitled cauise, for the 
purposes in said petition mentioned and as the ,rein 
set forth; but as to the s,ubs ,tance and form of ,said 
order, this appellee , hegs 1 leave to refer thereto 
·whe-n the same .shall be prodrueed. 

This appel'ree is advised an,di believes that the 
,said order is- agreea;ble t·o equity; and he prayis 1 

that the s,ame may -be· affirmed with cos:ts to he, 
20 taxed in favor of this appelle •e. 

PAUL W. EWING, 
Solicit.or for and of Counsel 

with A ppellee. 

41 FE0.T~ 1928 

New Jersey 
Court of Errors and Appeals 

Between 

SAMUEL l(A UFMAN' ' 

Complainant-Appe1lee, 

and 

MEYER A. REUBIN' 

D·efendant-AppeUant. 

BRIEF ON BEHALF O·F DEFEND• 
ANT-APPELLANT. 

This is an appeal by the defendant fro1n an o.r-
der of the Court of Chancery, advised by the Hon-
orable Malcolm G. Buchanan, Vice Chancellor, 
dated July 15, 1927, restraining the defendant 
,pen.dente lite, from engaging directly or indirectly 
in the insurance business within the , State of New 
Jersey, exc.ept when such insurance is brokered 
or written through the complainant, a.n.d except-
ing, however, the writing or engaging in the busi-
ness of life or accident ihsuran c.e (pp. 37 to 42, 
inc.). 
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Statement of Facts. 

On August 21, 19-2:5, complainant purchased of 
the defendant an insurance business previously 
conducted by the defendant in: the City of New 
Brunswick, N. J. (Ex. A, p. 6). The considera-
tion for the s·ale involved two elements: ( 1) the 
payment of $7,250 (p. 7), and (2) the payment 
of five per c.ent commission, by the complainant 
to the purchaser, of the gross insurance business 
transacted by the con1plainant for one year from 
-September 1, 192·5, to September 1, 19·26, payable 
semi-annually, March 1st and September 1st (p. 
9). In the bill of siale (Ex. A, p. 6) the defend-
ant agreed that he would not directly or indi-
rectly, or by means of servants, agents or em-
ployees, write any risk of insurance other than 
life or accident insurance, on persons 1 or property 
situated in the State of New Jersey, for a period 
of seven years, unless such business . was brokered 
to the complainant. Following the recital of the 
negative covenant in the hill of sale, ·appears a 
distinct paragraph providing that as an additional 
consideration to the defendant from the complain .-
ant it is agreed, in consideration of the defend--
ant refraining from engaging in the insurance 
business in the S.tate of New Jersey, except life 
•and accident insurance, for the period of seven 
years, the complainant agrees to pay the defend-
ant five per cent commissions of the gross insur-
ance business transacted by the complainant for 
one year from September 1, 1925, to September 
1 1926 which five per cent commissions shall he 
' ' P'ayable sen1i-annually Marth 1st and Sept. 1st 

(Ex. A, p. 9, Fols. 20-30). 
On June 28, 1927, the complainant filed his bill 

of complaint ~gainst the defendant in the Cou:rt 
of Chancery, charging a violation of the negative 

3 

covenant entered into as specified, and charging 
that the· defendant, individually and likewise_ as 
president of I{:ussack & Company, a corporation, 
was writing- insurance, with offices in New Bruns-
wick, N. J., in contravention 9.f said agreement 
(p. 2, fols. 10-40). An order to show cause why 
an injunction ,pendente vite was procured on ~he 
day of the filing of the bill, and upon the hearing 
thereof, it appears, from the affidavits of file and 
uncontradicted: 

That Exhibit A (p. ,6) contains ,all the · recitals 
of the bill of sale; that the complainant was the 
president o.f I(ussack & ·company, a corporation, 
conducting an insurance b~siness ( which was p_art 
of its business) with offices at New Brunswick, 
N. J., and at Newark, N. J.; that the five_ per 
cent commission of the gross insur ,ance bu:s1ness 
transacted by the complainant for one year from 
September 1st, 1925, to September 1, 1926,, and 
payable l\1arch 1st ( 19126) and September 1st 
(1926) was not paid . . The eomplainant endeav-

-ored in his reply affidavit (p. 31, fols .. 10-40 and 
p. 3,2, fols. 1 to 40) to excuse the .. non-paym~nt 
of it by placing •a construction or interpretation 
of the contract differently than appears in the 
bill of sale, but his personal interpretation of 
the wording and meaning of.. this clear langua~e 
is refuted by his former counsel who drew it 
(p. 27, fols. 10-30). 

Upon conclusion ?f the argument of the order 
to show cause before the Hon. Malcolm G. Bu-
chanan · Vice Chancello ·r he wrote no opinion, but 
stated that the case at bar was ide.ntical with the 
precedents laid down and est~blished in the case 
of 8arco Co~ of N. J. v. Gullive ·r (129 Atl. R 1ep., 
p. 3'99) and advised the order entered on July 15, 

· 19,27, from · which the defendant now appeals to 
this court. 
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POINT I. 

A restr,aint should not be imposed 
greater in its territorial limitations 
than is necessary for the adeq ·uate 
protection of the complainant in the 
enjoym.ent of the good will of the 
busines'S purchased :friom the defend-
ant. 

This principle, I believe to be the fundamental 
law of this State, without exception. 

Taylor Iron & Steel Co. v. Nichols, 
et als., 73 N. J. Eq. 6·84; 

Sternberg v. 0 'Brien, . 48 N. J. Eq. 370i; 
Albright v. Teas, 37 N. J. Equity 171; 
Mandeville v. Herman, 42 N. J. Eq. 

185; 
Trenton Potteries v. Olipha .n,t, 58 N. J. 

Eq. 507; 
Artistic Porcelain C'o. v. Boch, 76 N. J. 

Eq. 5.33; 
Wyder v. Milhomme, 96, N. J. Law 500. 

By the provision of the negative covenant in 
the bill of sale, the, de.fendant a.greed to refrain 
from engaging in the insurance business in the 
State of New Jersey £or s,even years. 

By the terms of the order appealed from, the 
defendant is restrained from engaging in the in-
surance . business within the State 0£ New Jersey. 

By the proof be-fore the Court, the defendant 
,alleged: 

'' Tha.t at the time of the ·sale of the said 
real estate and insurance business, as con-
ducted by deponent at No. 45 Paterson 
Street, Ne-w Brunswick, N. J., he ha.d been 
previously engaged in this line o~ husin~ss 
for two and one~half years, during whieh 
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t ime he did a local business, nam ely, New 
Brunswick, I-Iighl&nd P,ark .and adjoining 
territory and not beyond two miles of the 
city linuts of any portion of the said City 
of N e,w Bru nswick. * * * That a per-
son conducting an insurance business, like 
one enga ged in a pr ofessional calling, will 
at times and on rare occasions, be called 
upon to do business outside of the immedi-
ate vicinity where he c.onducts his office for 
the transaction of business and this is com-
mon to ev,eryone engaged in an insurance 
business or a. professional calling but does 
not necessarily m.ean that deponent, in the 
operation of an insurance business, or one 
engaged in a professional calling, has a. di-
ente1e beyond the city where he conducts 
-and maintains his place of business ; * * * 
that he does not believe the aggregate ,busi-
ness of Reubin-Kaufman Agency, at the 
close of any fiscal year, has exceeded the 
sun1 of $35,000 in gross . pre-miums, and that 
the said business at the time of the , sale 
by deponent to the c_omp1ainaI1.t ap:Pro:xf; 
mated a.bout $28.000 1n gross prermums 
(pp. 17, 18· -and 2'3). . 

The complainant replied to thes ,e averments as 
· follows: · · 

'' Prior to the drafting of the agreement 
. in which was incorporated the hill of sale 
for said business, I had examined the i~-
surance books of said Meyer A. Reub1n 
and found that in addition to what might 
be termed as lo.cal business, that is, the i~-
surahce of pr .oper:ties, re-~l and p~rso_I1.al 1n 
the City of New Brunswick, a:1~ its 1~e-
diate vicinity; h~ ha1 been writing pohmes 
on properties 111 Union County, Mercer 
County and . Somerset County and on prop-
erties in other parts of the- State of N e:w 
Jersey, where I did not know in what ~ou11-
ties they were situate, and also there ap"'" 
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pears record of ins .urance written on -auto-
mobile in New York City -and stock or 1n.er-
chandise in a stor ,e in Philadelphia, Penn-
sylvania" (pp. 31 and 32). 

It is manifest from this proof that the restraint 
in this case wa.s greater than was necessary to 
protect the complainant, for it cannot be said that 
on an aggregate of $28,000 gros.s premiums per 
year, the complainant was doing a business ex-
t,ending throughout the State of New Jersey, nor 
is there any proof that any business was ever 
written in Essex County, although at the time of 
granting the order the defendant was trans-acting 
a business in the City of Newark, County of Es-
sex. 

In the case of Cosmos Dye11ng' & Printing · Works 
v. Calderini, 9·1 N. J. Eq. page 391, Vice Chan-
cellor Lewis held, as a rule of lavv: 

'' There is no doubt that this court should 
go as far as possible to restrain a fraudu-
lent act by the vendor in violation of his 
covenant, hut the restraint must be reason-
able and the words of the contract care-
fully cons.trued. Moreover, the rule in New 
Jersey is plainly established that where the 
complainant's right is uncertain as a mat -
ter of law, a preliminary injunction ;¥ill be 
denied. The true intent and me-amng of 
the contract herein is a question of law, 
particularly when the covenant is one which 
may be in restraint of trade." 

'The negative covenant in the ca.se at bar is 
clearly void under the decisions of this State and 
that of the Federal Courts, -as in restraint of 
trade, being far gr ,eater in its application than 
was reasonably necessary to protect the com-
plainant in the good will of the business he pur-
chased. 
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POINT II. 

An interdependent . covenant by a 
vendee, in the contract or bill of sale, 
requires performance before vendor 
should be restrained for violating 
his neg"ative covenant. 

Thls doctrine is invoked upon the equitable 
maxim "he who seeks equity must do equity," 
and the failure of the complainant to pay or ac-
count for the five per cent commissions of the 
gross business transacted by him for one year 
after transfer, payable semi-annually, should deny 
complainant ,equitable aid, particularly when such 
payment was specific,ally referred to as part of the 
consideration for the negative covenant. 

Assuming as an illustration point, installment 
payments as a consideration for the · sale ., deferred 
extending over a period of time, and are not paid 
as they mature, this court cert iainly would not 
restrain the vendor from violating his negative 
covenant when it is specifically recited that such 
payments are made a consideration for the nega-
tive covenant; this iUustration is analogous to 
the case at bar. 

The case of Barco Co. of N. J. v. Gulliv,e,r (129 
Atl. Rept. p. 339) is not. analogous , to the case at 
bar and the learned ·vice Cha.neellor erred when 
he so held, for the following reasons: 

In the Sa .rco ease all the covenants on the. part 
of the vendee were not interdependent, nor we.re 
any of them based, upon moneys or sums required 
to be paid by the vendee to the vendor, for the 
Court held: 

"Moreover, the defense could not avail 
as against the restrictive covenant, for the 
two covenants are not interdependent." . 
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1n tne case at bar the defendant exercised every 
precaution in requiring the payme ,nt of five per 
cent commissions on the gross business to be in-
terdependent with his negative covenant, when 
it was specifically provided in said contract that 
as an additional consideration to the defendant 
refraining from engaging in the insurance busi-
ness . in the State of New Jersey, except life and 
accident insuranee, for the period of seven years, 
the complainant •agreed to pay the defendant five 
per cent commissions of the gross insurance h1~si-
ness transacted by the complainant for one year 
from September 1, 1925, to September 1, 1926, 
which five per cent commissions shall be paya~le 
semi-annually, March 1st and September 1st. 

The application of the maxim that he who seeks 
equity must do equity is not limited to any p;ar-
ticular c.la.ss of cases, but may be applied when -
ever it is necessary to the promotion o.f justice 
(M•u.tital Life Ins. Co. v. Brovwvn, 30 N. J . Eq. 
193; also Bou,rgeO'us v. Risby R. E. Co,; 82 N. J, 

. -. _ Eq. p. i11). . -- . .. 

J 
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POINT III. 

The case of Sarco C.o. of N. J. v. Gul-
liver is easily distinguis 1hable from 
the c ,ase at bar. 

The Sa.rco case was decided on precedents well 
esta,blished by this court and there was . no inter-
dependent covenant forming pa.rt of the consid-
eration for the negative covenant except that an 
effort was made on the part of the defendant in 
the Sa,rco case-to establish '' that the complainant 
had not performed the contract on its . part, in 
that it did not turn over to the defendant promptly 
the moneys due her and had not furnished her 
with the required furnitu:~e- or 1a suitable office· 
within which to work.'' In res ,pect to this de-
fense, the Court held that the evideuc.e. w:as en-
tirely la.eking in support of the allegations as to 
the moneys and the furn ,itnre. That in respect 
to the failure to set up a suitable office., the de-
fendant had been in the use of this office for ap-
proximately two years before any claim was made 
that it was not suitable, and the Court said it 
was unable to find that it was not a suitable of-
fice under the contract. The, Court further held: 

"Moreover, the defense could not avail 
as against the restrictive covenant, for the 
two covenants are not interdependent.'' 

It is further easy to, distinguish the Swrco case 
from the cas.e at bar hecause in the latter case 
the payment of the five per cent commissions on 
the gross business was interdepende.nt by virtue 
of the expressed language used in tha contract, 
wherein it was made a part of the conside .ratio-n 
for the negative covenant. 
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The question whether covenants are dependent 
or independent was discussed by the ·Chancellor 
in the case of Covit,rsen v. Cam.field.) 21 N. J. Eq. 
page 92. 

R,espectfully submitted, 

AUGUBT C. STREIT 'WOLF ·, 
· Sol'r fo-r and of Counsel with 

Defendant-Appellant. 

... 
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New Jersey 
Court of Errors and Appeals 

BETWEEN, 

SAMUEL KAUFMAN' 

Complainant-Appellee, 

and 

MEYER A. REUBIN' 

Defendant-Appellant. 

BRIEF ON BEHALF OF COMPLAIN-
ANT-APPELLEE. 

This is an appeal from an order of the Court 
of Chancery, granting a preliminary injunction 
restraining the defendant until further order of 
the Court from eng;aging directly or indirectly in 
the insurance business within the State of New 
Jersey, except when such insurance is brokered or 
written through the complainant, and excepting, 
however, the writing or engaging in the business 
of life or accident insurance ( S. C. p. 37). 

Statement of Fact.s ·. 

On August 21, 1925, complainant purchased of 
the defendant an insurance business previously 
conducted by the defendant in the City of New 
Brunswick, N. J. (Exhibit A, p. G). The consid-
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eration for the sale was the sum of $'1,~,bO'.UU 
(S. ,c. p. 7). In the bill of sale (Exhibit A, p. 9) 
the defendant agreed that he would not directly or 
indirectly or by means of servants, agents or em-
ployees, write any risk of insurance on persons 
or property situated in the State of New J ers ,ey 
for a period of seven years, unless such insurance 
was ,brokered or written through the complainant, 
and excepting, however, the writing or engaging 
in the business of life or accident insurance. The 
'bill of sale contains three separate and distinct 
paragraphs . respecting the negative covenant not 
to engage in the insurance business in competi-
tion with the c9mplainant, excepting the insur-
ance business hereinbefore mentioned. In one of 
the paragraphs of the bill of sale, respecting the 
covenant of the defendant not to engage in the 
insurance business in competition with the com-
plainant, there is a recital of an additional consid-
eration to be paid to the defendant in the sum of 
5% commission on the gross insurance business 
transacted by the complainant for one year, from 
September 1, 192'5,, to 1September 1, 1912·6 (Ex-
hibit A, p. 9, fols. 20-30). 

It is admitted by the defendant that since the 
sale of his business to complainant, he has re-
engaged in the general insurance business and de-
fendant attempts to justify his action on the 
ground that the negative covenant entered into by 
him iS' greater in its territorial limitations than 
was necessary for the adequate protection of the 
complainant in the enjoyment of the good will of 
the 'business purchased by complainant; and on 
the further ground that complainant has failed to 
pay to defendant the 51% commission on the gros~ 
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business transac.ted by complainant for the period 
from September 1, 192'5, to September 1, 19216 (Ex-
hibit A, pp. 17 and 18). The proofs on the part 
of the complainant show that he paid the cash con-
sideration called for in the agreement and that 
he has. paid to the defendant the 5% commis'sion 
on the gross insurance business transacted by him 
for the period from September 1, 1925, to Sep-
tember 1, 19'2'6 ( S'. C. pp. 31 and 32, fols. 20-.40 
and fols. 10-40). 

Upon conclusion of the argument of the order 
to show cause before , the Hon. Malcolm G. Bu-
chanan, Vice Chancellor, he wrote no opinion, but 
held that the negative covenant was not greater 
in territorial extent than was , reasonably neces-
sary for the adequate protection of the complain-
ant in the enjoyment of the good will of the busi-
ness ' and predicated his opinion in this respect 
upon the principle of law, enunciated in the case 
of Barco Co. of N evw J ersery v. Gulliver, 9,9, N. J. E .. 
943, 129 At. Rep. 39,9. 
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POINT I. 

'The restraint imposed upon the de-
fendant is not greater in its territo-
rial limitations than is reasonably 
necessary for t .he 1adequate protec-
tion of th .e complainant in the enjoy-
ment of the good will of the business 
purchased from the defendant. 

The temporary restraint advised by the· Vice· 
Chancellor in this cause, restrained the defendant 
pendente lite, from engaging directly or indirectly 
in the insurance business within the State of New 
Jersey, excepting when such insurance business 
is brokered or written through the complainant, 
and excepting, however, the writing of life or ac-
cident insurance. 

·Contracts in partial restraint of trade have 
been held valid by the Courts of this State, unless 
the contract is objectionable to public policy in 
going further than is reasonably necessary for the 
protection and enjoyment of the business in whose 
interest it is made, or, unless the restraint is so 
great as to interfere with the interest of the pub-
lic. Trern.ton Potte ,ries Co. v. Oliphant, 58 N. J. 
Eq. 507, 43 At. Rep. 723, Fleckenstein Bros. v. 
Fleckenstein, 76 N. J. Law, 613, 71 At. Rep. 26-5, 
Wyder, et a.ls. v. Milhomm .e, 115, At. Rep. 380. 

The proof before • the Court as to the extent of 
the business acquired by complainant was as fol-
lows: 

'' Prior to the purchase by me from the 
defe:ndant Meyer A. Reubin of thei insur-
ance business as set forth in the bill of com-
plaint filed in this cause, and prior to the 
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drafting of the agreement in which was , in-
corporated the bill of sale for said busi-
ness, I had examined the insurance · books 
of said Meyer A. Reubin and found that in 
addition to what might be termed as local 
bu~iness, that is, the i1:surance of prop-
erties, real and personal 1n the City of New 
Brunswick and its immediate vicinity he 
had been writing policies on propertie~ , in 
Union County, Mercer County and Somer-
set County and on properties in other parts 
of the· State of New Jersey where I did not 
know in what counties they we,re situate, 
and also there apipeared re,cord of insur-
ance written on automobile in New York 
City and stock or me-rchandise in -a store in 
Philadelphia., Pennsylvania" (S. C. pp. 30 
and 31). 

That the defendant did not deny this is evident 
by a careful reading of his affidavit, particularly 
the following: 

'' * "' * That deponent has , no recollec-
tion at this time of having written any poli-
cies of insurance covering properties in 
Union County or Mercer County; that Som-
erset County adjoins the City of New 
Bruns-,vick and it is quite likely that de-
ponent has written some policies within the 
vicinity o.f the City of New Brunswick, 
which properties may lie in Somers ,et 
County; that for a certain cousin living 
in Philadelphia, deponent did write c~r-
tain insurance on stock and merchand1se 
and this was due to his relationship with 
the assured and with that exception at no 
time has he1 written any insurance in Phila-
delphia. =,:, * *" 

It is respectfully submitted that on the proofs 
before the Court, the contention of the defendant, 
that tho restraint imposed was ' greater in terri-
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torial limitations than was reasonably necessary 
for the protection of complainant in the enjoy-
ment of the business and good will purchased of 
the defendant, is disproved. 

In examining the negative covenant under con-
sideration, 1 however, it will be seen that the de-
fendant is not restricted from engaging in the · in-
surance business in the State • of New Jersey, pro-
vided such business is written or brokered 
through the complainant. This feature of the 
contract is somewhat analogous to the contract 
under consideration in the case of Barco Co. v. 
Gulliver, 129 At. Rep. 399, wherein at page 402, 
Vice Chancellor Buchanan held: 

'' Defendant, under the terms of the con-
tract, is not compelled to work for com-
plainant. She is prevented fo.r five, years 
from working in competition with com-
plainant, but may, if she chose, do work 
during that time and rec eive the same pay 
as theretofore; the only difference bein g 
that ·she provid e her own typewriter an d 
her own room to typewTite. 'These diff er-
ences are obviously not great, and, on the 
othe·r hand, she need only work when and 
so long as she desires. In this particu-
larly, the negative covenant is far less ex-
acting on defendant than the majority of 
such covenants which usually prohibit R 11 
work in competition in a certain district 
and for a certain time." 

The negative covenant here does not prohibit 
the defendant from engaging in a business for 
which he is fitted by training and experience and 
does' not therefore, deprive · the public of his use-
fulness in the capacity in question. As. was . 
pointed out by Vice Chancellor Buchanan in the 
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ease of Barco Co. v. Gulliver, supra, the negative 
covenant under consid eration is far less exacting 
than the· majority of such covenants. The de-
fendant her ein, as has been previously pointed 
out is not precluded from engaging in the insur-
ance business ' in the restricted territo:-y, the only 
limitation placed upon him being that if he does. 
desire to re-engage in the · insurance business •, 
such business must be written or brokered 
through the complainant. 

To allow this defendant to violate the terms of 
the contract entered into with the complainant 
after receiving a valuable consideration therefor, 
would be aiding this defendant in consummating 
a fraudulent scheme. This proposition is tersely 
stated by Chief Justice Gumm ere in Fle,ckenst-ein 
Bros. v. George Fleckenstein, 76 N. J. Law, 618, 
71 At. Rep. 265-

, 'And it seems to me that when a vendor 
endeavors . to steaJ from his vendee the 
business which he has sold, having in his 
pocket the moneys which was , paid to him 
for it, Courts should be diligent in the en-
deavor to find a way to pre¥ent the con-
summation of so fraudulent a scheme.'' 

The negative covenant under consideration is 
valid and does not impose upon the defendant an 
unreasonable restraint. 
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POINT II. 

The construction of a written in-
strument is a matter of law for the 
Court. 

It may not be amiss at this time to say that I 
do_ not agree with the statement in my adversary's 
brief, as to the learned Vice Chancellor disposing 
of the : defense raised, respecting the question of 
payment of the 5,% commission on the gross in-
surance business on the principles of law laid 
down by him in the case of Barco Co. v. Gulliver, 
suvpra,. As the learned Vice Chancellor wrote no 
opinion in this case·, it may be that he so held but 
my recollection of the matter is that the lea~ned 
Vice Chancellor in applying the precedents · laid 
down and established in the case of Sa ,rco Co. v. 
Gull~v-er, supra, did so only as to the defendant's 
contention as to the unreasonableness o·f the nega-
tive covenant. 

I believe the law to be firmly established in this 
State that the construction of a written instru-
ment is a matter of law for the Court. Bookian 
v. United Candy Co., 91 N. J. L. 114, 102 At. Rep. 
393; Hope v. The .l'vfa,ooabees~ 91 N. J. L. 147, 102 
At. Rep. 6-88. 

The learned Vice Chancellor found as a fact on 
the proo~ before him that complainant had per-
formed his part of the agreement in the payment 
of the 51% commission on the gross insurance busi-
ness for the • period from September 1, 1925, to 
September 1, 19·216. Gross business as distin-
guished from gross premiums means the total 
revenue received hy an agent, after turning over 
to the companies he represents their percentage 
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of the premium. The construction contended for 
by the defendant would obviously change the 
plain meaning of the words , employed, from gross 
business to gross premiums. Defendant does not 
deny that he received the 5% commission accord-
ing to the · above , interpretation of the · terms-
" 5% commission on the :gross insurance busi-
ness'' ( Si. C. p. 20, fols. 29-40, p. 32, fols. 30L40). 

'' The gross earnings of a business or 
company are , the total receipts before de-
ducting exp en di ture ,s'' (Black's Law · Dic-
tiona,ry, p. 402). 

It must also be borne in mind that the restraint 
imposed upon the defendant is a temporary one 
until final hearing. The ground upon which the 
·Court acts in ordering such interim re•straint is 
the preservation of the · property, the preservation 
of the status qu,o, and the pre ,vention of irrepar-
able injury. McCra;n v. Western Union Tele-
graph Co., 94 N. J. Eq. 281. 

Irreparable injury is injury which is material 
and which cannot adequately be asse.ssed in dam-
ages. It is quite evide.nt that complainant will 
suffer irrepara:ble injury by defendant setting up 
a competitive business. 

Possibly on final hearing when the entire proof 
will be be.fore the Court, the defendant's conten-
tion may be found to be correct. The temporary . 
restraint, however, should not be disturbed on the 
reasons advanced hy the defendant. 

Respectfully submitted, 

PAUL W. EWING, 
Sol 'r for and of Counsel 

with Complainant-Appellee. 




