
DAVID K. CRAIG , t

Plaintiff' in Error, ) 

vs >

W I L L I A M  K .  S M I T H

Defendant in Error.

A ssignment 

of

Errors.

rI he State o f New J ersey 
to our Circuit Court-of 

[L, S.] the County .of Somerset,
G re et in g :

Forasmuch as in the record and proceedings, and also in 
the giving of judgment in a certain action which was in 
our said Circuit Court, between David K. Craig and William
K. Smith, in a- plea of trespass on the case upon promi-
ses, as it is said manifest error hath intervened, to the 
gieat damage of the said David K. Craig, as by his com- 10 
plaint we are informed, we being willing that the error 
(if any there be) should in due manner be corrected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, that if  judgment be thereupon 
hiven, then without delay, you distinctly and openly and
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under yôur seal, the record, proceedings and J u d g m e n t  
aforesaid with all things concerning the same, to o u r  C o u r t  

, o f Errors and Appeals in the last resort in all causes, at 
Trenton, on ‘ the third Tuesday o f June next, tog e th e r  
with this writ, that the record, proceedings and j u d g m e n t  
aforesaid being inspected, we may- cause to be done there-
upon what o f right, and according to the Constitution and 
laws o f this State ought to be done.

Witness, Hon. T h e o d o r e  Run yon , Chancellor, &c , at 
10 Trenton, this first day o f May, A . D., one thousand eight 

. hundred and seventy-four.
K E L SE Y , Clerk.

I. N. D ILTS, A tt’y,

SOMERSET C IR C U IT  COURT of the fifth day of De-
cember, A. D. eighteen hundred and seventy-three. 

SOM ERSET CO U N TY , ss.
W ill ia m K. Smi t h  was summoned to answer unto Da-

vi d  K .  C r a i g  in a plea o f trespass on the case upon prom-
ises, and thereupon the said D avid  K. C r a i g  by Isaiah  

2q  N. D i l t s , his Attorney, complains, for that ivliereas the 
said plaintiff at the times hereinafter mentioned, was a 
dealer in roofing slates, and also engaged in the business of 
putting slate roofs upon houses and other buildings; and 
the said defendant having contracted and agreed with one 
Asa R. Dilts, a master workman and builder to construct 
tmd build for the said defendant a certain dwelling house 
in Somerville, to wit : at Bridgewater, in the county of 
Somerset aforesaid, which said contract and agreement for 
the building o f said house was reduced to writing and filed 

30 in the Clerk’s office o f the county o f Somerset, before the
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delivery of the goods and the performance o f the work 
hereinafter mentioned, to wit: at Bridgewater aforesaid, 
and the said plaintiff in fact, saith that after the filing of 
said contract, to wit: on the eleventh day o f August, A.
D. eighteen hundred and seventy-three, at Bridgewater 
aforesaid, the said plaintiff sold and delivered to the said 
Asa K. Dilts, being such builder and contractor as afore-
said, divers large quantities o f roofing slates to be used by 
him in the building and erection o f said dwelling 
house of the defendant, and which the said plaintiff 
avers were in fact used therein, and for putting said 
slates on said building, with chimneys, & c , at and 
for such reasonable prices as were then and there agreed 
upon by and between the said plaintiff and the said 
Asa R, Dilts, contractor as aforesaid, amounting in the 
whole to a large sum of money, to wit: the sum of one 
hundred and ninety-five dollars and seventy-two cents, to 
wit: at Bridgewater, in the county o f Somerset aforesaid ; 
and the said plaintiff in fact further saith that afterwards, 
to wit: on the tenth day of September, A . D . eighteen 20 
hundred and seventy-three, the said plaintiff demanded o f 
the said Asa R. Dilts, payment for said roofing slates, 
chimneys, &c., so as aforesaid sold and delivered to him by 
the said plaintiff, and used in the direction and comple-
tion of the said dwelling house o f the said defendant, as 
well.as payment for putting said roofing slates, ehimneys,
&co on said dwelling house, by the said plaintiff as afore-
said, yet the said Asa It. Dilts wholly neglected and refus-
ed to pay the said plaintiff for the same, or any part there-
of, to wit: at Bridgewater aforesaid, and the said plaintiff 30 
in fact further saith, that the said Asa R. Dilts did build, 
erect, and complete the said dwelling house for the said de- 
endant. and did use therein the roofing slates, chimneys,
&c-> s°i(f arl(d furnished by the said plaintiff to the said Asa
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R. Dilts, as aforesaid, and the said plaintiff did place and 
secure the same on said dwelling house .at the request of 
the said Asa R. Dilts, in pursuance o f said agreement be-
tween them as aforesaid, and the said plaintiff in fact fur-
ther saith, that on the day and year last aforesaid'the said 
defendant was then and still is indebted to the said Asa R. 
Dilts, as contractor and builder as aforesaid,?for the erec-
tion and completion of said dwelling house for him in the 
sum of four hundred dollars, the same being a greater 

10 amdunt than the sum of: the said plaintiff’s claim against 
the said defendant, and the said defendant being; so indebt-
ed to the said Asa R Dilts as aforesaid, the said plaintiff 
on the day and year last aforesaid, to wit : September the 
tenth, A . D. eighteen hundred and seventy-three, at 
Bridgewater aforesaid,; gave to the said defendant, a notice 
in writing that the said Asa R,,Dilts was indebted to the 
said plaintiff in the sum o f one hundred and, ninety-five 
dollars and seventy-tw'o cents, that he had demanded pay-
ments. of the same o f the said Asa:R . Dilts, and : that lie 

20 the said Asa R. Dilts had refused, to make-payment of the 
same, or any. part thereof, and that the said defendant 
should, retain the: amount due to the said plaintiff, and so 
claimed by him out o f the money in the hands "of the said 
defendar t  belonging .and due to the said Asa R Dilts ac-
cording to= law, to ;w it : at Biidgewater aforesaid, and the 
said plaintiff in fact further saith that the said defendant 
was then .and there satisfied o f the correctness of the-said 
plaintiff’s demand, and that the said plaintiff had de-
manded payments o f the- same from the said Asa R. Dilts, 

03 and that he the said Asa R . Dilts had refusccband neglect-
ed to make payment' thereof, or any part thereof as afore-
said, by: means whereof, and by force -of the Statute in 
such case -made and provided, the said defendant became
liable' to pay to the said plaintiff the, said sum of money soA 1 /
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due and ow in g  to  ̂ th e said p la in t iff  fo r  the sa id  roo fin g  

slates and ch im neys, & c ., and the p u tt in g  th ereon  in  the 

erection o f  said d w e llin g  h ou se  fo r  the said de fen d an t, and 

being so liable he the said d e fe n d a n t in con sidera tion  th ere-

of afterwards, to  w it : on  the day  and year la s t  a foresa id  

at Bridgewater, in the co u n ty  o f  S om erse t a foresa id , u n - ' 

dertook, and then and th ere fa ith fu lly  prom ised  the sa id  

plaintiff to pay him  the said sum  o f  m on ey , w hen he the 

said defendant sh ou ld  be th ereu n to  a fterw ards requ ested .

Yet the said defendant although often requested so to do, 10 
hath not as yet paid the said plaintiff the said sum o f mon- - 
ey or any part thereof, hut so to do hath hitherto wholly 
neglected and refused, still doth neglect and refuse to the 
damage of the said plaintiff o f four hundred dollars, and' 
therefore lie brings suit, &c.

I. N. D ILTS, A t t 'y o f  Plt’ ff.

The following is a copy o f the account, and a bill o f the 
particulars of thé demand of the said plaintiff, and for the ■ 
recovery of the amount due thereon this action is brought.

WILLIAM K SMITH, 20
To D A V ID  K . C R AIG , D r .

1873, Aug. 11th, To 2002 feet slate'at 8 l-2c. $170 17'
£’ Aug. 11th, “  3 chimneys at $2, 6 00

“  33 ft. apron at 10c. - 3 30
“  87 ft. zinc at 15c. 13 05
“  20 sheets tin at 16c. 3 20

Amount to $195 72

l°r which amount, with interest thereon, plaintiff will 
claim judgment.
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SOMERSET C IR C U IT COU RT, 

February 10, 1874.

DAVID K. CRAIG ,
vs. In  Case.

W I L L I A M  K .  S M I T H

After hearing the argument of the counsel^ the above 
case being tried before the Court, the Court rendered a 
verdict in favor of the Defendant, whereupon the Court 
order judgment accordingly in favor of the said defendant, 
and against the said plaintiff.

Therefore it is considered that the said defendant do re-
cover against the said plaintiff the sum of

his costs and charges -now here adjudged to him, and the 
said David K , Craig in mercy, &c.

This action was brought in pursuance o f Section  3, of 20 
the Mechanic’ s Lien Act, and Section  2 of the Supplement 
of 1863 thereto. m Nix. Dig, 572 and 581.

The defendant had contracted with one Asa R . Dilts, as 
master builder and contractor, to erect and furnish for him 
a dwelling house in Somerville, New Jersey. By this, 
agreement, which was in writing and filed according to law 
the contractor was to furnish all the materials and do all 
the work needod in the erection and completion o f  said 
dwelling house.

dollars and cents for

SOMERSET CIR C U IT COURT.

In  Case.

Statement o f Case



IO

The plaintiff was a merchant living in Somerville, who 
furnished slates, chimneys, # c ., for roofing buildings, &c, 
and who also placed and fastened them on such buildings ; 
with him thè contractor, Asa R . Dilts, bargained to put 
the slate roof, three chimneys, & c (p ro  ut the bill annexed 
to the declaration) on the said dwelling house so to be built 
and erected by said contractor for said defendant, which 
work was done, and the materials therefore furnished by 
thè plaintiff on the eleventh day of August, 1873.

10 The reasonable price for the work so done, and the ma-
terials furnished by the plaintiff for said dwelling house of 
the defendant, is the sum of one hundred and ninety-five 
72-100 dollars.

After said materials had been furnished and work done as 
aforesaid, the plaintiff demanded thè pay for the same of 
the said contractor, Asa R. Dilts, who however refused to 
pay him therefor, whereupon the plaintiff on the tenth day 
of September 1873, notified the defendant to retain the 
amount o f said bill out of the amount owing by him to 

20 said contractor. Prior to the service o f this notice, how-
ever, and on the ninth day of September, 1873, the said 
contractor, Asa R. Dilts, had made an assignment of all 
his estate, both real and personal, to Hugh M. Gaston, for 
the benefit of his creditors, according of an act to secure 
to creditors an equal and just division of the estates oi 
debtors who convey to assignees for the benefit of creditors, 
and the supplements thereto. Nix. Dig., page 32.

The defendant had in his hands at the time of said as-
signment, and at the time of the service o f said notice by 

2Q the plaintiff, over two hundred dollars owing by him to 
the said Asa R. Dilts, on account o f the erection of said 
dwelling house, and has not since paid the same to any 
one ; and furthermore is satisfied, of the correctness of the 
p’ aintiff’s claim.

/
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If j udgment 1)6 rendered for the plaintiff, it is agreed 
that it be for one hundred and ninety-fife 72-100 dollars, 
and that either party have the privilege o f considering this 
statement a special verdict, or a special case stated foi the 
purpose of bringing a writ o f error thereon.

I. N. DILTS,
A tt’y for Pl'if.

GASTON  & BERG EN ,
A tt ’ys for Def't.

Dated January 16. 1874. 10

The record and proceedings whereof mention is within 
made, with all things touching and concerning the same, I : 
do transmit to the Judges o f the Court o f Errors and 
Appeals in the last resort in all causes, at the day and place 
within named, in a certain schedule and record to this writ 
annexed, as by the within writ it is commanded.

In  wi tne ss  w h e r e o f , I have hereunto set my hand and 
seal this fifteenth day o f June, A, D. 
eighteen hundred and seveniy-four.

[L. S.] By order o f the Court, 20
W IL L IA M  BOSS, J r ., Clerk.

(A true copy,)
HENRY C. K E L SE Y , Clerk*

Afterwards, to wit, on the sixteenth day of June, in the 
year of our Lord one thousand eight hundred and seventy- 
four, before the judges of the Court o f Errors and Appeals 
of the State of New Jersey, comes the said David K . 
Craig, the plaintiff in error, by Isaiah N. Dilts, his Attor-
ney, and says that in the record and proceedings aforesaid, 
and in giving judgment aforesaid, there is manifest error in gQ
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this, that the judgment aforesaid by the record aforesaid 
appears to have been given for the said William K. Smith, 
against the said David K. Craig, whereas by the law of the 
land the said judgment ought to have been given for the 
said David K . Craig against the said William K. Smith : 

. and also there is error in this, that the said Court in giving'
'  , o  O

said judgment determined that the said plaintiff, David K .  
Craig, Was not entitled to the money belonging to said mas-
ter builder, or contractor, remaining in the hands of the 

10 said William K. Smith, because the said master builder or 
contractor had made an assignment o f his estate, real and 
personal, under the act entitled “ An act to secure to credi-
tors an equal and just division of the estates of debtors 
who convey to assignees for the benefit o f creditors,”  be-
fore the service of notice by the said David K. Craig on the 
said William K. Smith, although said money was yet, at 
the service of said notice, remaining in the hands of said 
William K. Smith ; whereas by the law o f the land the 
said David K. Craig was entitled to said money ; and the 

20 said David K. Craig prays that the judgment aforesaid, 
for the errors aforesaid, and for other errors in the said 
record and proceedings being may be reversed, annulled and 
altogether holden for nought, and that he may be restored 
to all things which he hath lost by occasion ot the said 
judgment, &c.

I. N. DIETS,
Attorney and o f Counsel with 

Plaintiff in Error.
(A  true copy,)

H E N R Y  C. K E L SE Y , Clerk.
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