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1. TIED HOUSES - REOHGANIZATION AGRJ.!jEivIENTS OF INTEHLOCKING 
HOLfJING COMPANIES - DISINTEGHATION EFFECTED BY STIPULATIONS 
FORBIDDIIJG RETAILERS TO.· ~A ... BRY MERC~ANDISE BOLD. OH SPONSOHED BY 
WHOLESALER. 

Osborne, Cornish & Schee~, Esqs., 
Nevmrk2 N. J .• 

. -_ February 1~3, 1940 

Gentlemen: 
Re:.Parkc& Tilf6rd Import· Cbrpo~ation; 

D g. A •. Schulte :i Inc., ; ·Huy.ler '.s. 
·rt appears thit a11· of the stotk .bf Park & Tilford 

Impor·t Corpor·a tion.? holder of License l!o. W~89, is ovvned by Pat·k & 
Tilford, Inc.,, a DelawaTe corporation; all of the stocl\: of D·. A. 
Schul.teJ Inc.,, a New York c:orporation2 holding va~ious plenary 
retai)_ distribution licens·es·.., is bvmecl :bY iSc.hul te Retail Stores 
Corporation, a Delawape. corpora.tion; and all of the· stock of 
Huyler' s, "1: New York ·corpora ti'on, holding ·a plenary retail ·con­
s1J.inptJ.on license iff the. City of J:Jewark, is owned by Huyler' s of 
Delaware, Inco · · 

On June 3, 193B,, petitions under Section ?7(b) ·of the 
Bankruptcy Act were filed·in the United States.District Court for 
the Southern District_ of New York by Schulte Retail Stores Cor­
poration and D .. A. Schulte, Inc .. , as subsidiary debtor, and by 

·Huyler' s of Delaware J Inc o and Huyler' s, a He'vv York corporation, 
as· subsidiary debtor. In said proceedii1gs the debtors were· con­
tinU<Jd in pos.session under the supervision of th(~ Court and its 
Special Master. 

In Re Schecki Bulletin.·179_., Item 9, it'was ruled that, 
so long as judiciL1l control over the a.ctivities of D. lL Schult8.? 
Inc" continues~ said D. Ao Schulte~ Inc. is not disqualified from 
holding retail licenses ·solely because of its rclationship with 
Park & Tilford Import· corpora ti on, which then ai:)pcared to :1nvol ve 
common officers,, dirccto;rs and .stoc-kholders. 

It is ·rrncess_ary to consider now whether Park·& Tilford· 
Import Corporation, Do A. Schulte, Inc. and Huyler's, a New York 
Corporation,.? may continue to hold licenses if and when .the pro­
~osed plan bf reorgan'ization is app1 .. oved and tJ:ie Schul'te and 
Huyler corporations released from judicial control. · · 

Under ·the pro.posed pla·n of reorganization, David A. 
Schulte will be a director ?-nd stockholder in Park & Tilford, Inc. 
ancl merely a stockholder in Schulte Retail Stores Corporat:Lon and 
Huyler 1s of Delaware, Inc.; Arthur D. Schulte and Jo:'r..n S. Schulte 
will have an indirect interest in ths stock of Park & Tilford 1 Inc. 
by reason of the fact that they will be interested in the income· 
of David Ao Schulte Trust, a majority stockholder of said corpora­
tion, ?.nd at tpe same time they will be officer-s; dlrectors and 
stockholders in Schulte RGtail Stores Corporo.tion.. Arthur D. 
Schulte will also be a stockholder and director in Huyler•s of 
Delaware.? Inc. 
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It thus appears that none of the officers or directors 
of Park & Tilford, Inc. will be officers or directors of Schulte 
Retail Stores Corporation or Huyler's of Delaware, Inco The ques­
tion isi therefore, narrowed to a consideration of simultaneous 
ovmershin of stock in the cornoration wh:Lch indirectly holds the . ~ 

wholesale license and in the corporations which indirectly hold 
the retail. licenses. 

In Re Bardusch, Bulletin 255, Item 1, I reviewed at 
length the previous rulings referring to prohibited interests in 
wholesaling and retailing of alcoholic beverages, but concluded 
that it had never been .the intJnt of _tho Lcgisldture that 
R. S. 33: 1-43 should apply to the situation considered therE;in. 

The present case is distinguishable from Re Bardusch be­
cause it is possible that the Schultes.? b;l reason of their ex­
tensive holdings :Ln both the wholesaling and retailing corporations 7 

may well control the policies of these organizations even in the 
absence of interlocking directors and officers. If this were 
all 2 I would conclude that the common ownership of stock 1n the 
coroorations considered herein would constitute a violation of 
R. ~. 33:1-43. ". 

However, according to your letter, it is further proposed 
that the wholesale licensee shall enter into an agreement with the 
retail licensees wherein and whereby the retailers will agree· that 
nei thcr of them will carry any of the merchandise in Nevv Jersey 
which is sold or sponsored by the wholesaler. 

If, in any given case, I found that such an agreement 
was proposed merely· to circumvent the law.? I would refuse to give 
my approval. In the present case} however.., the Schulte family 
has, for many years, been interested in all the corporations men-· 
tioned and the plan of reorganization appears to be a bona fide 
attempt to permit the retail licensees to continue in business. 
The agreement, if executed and faithfully honored, will prevent 
any ·question of a tied house and hence 1ivill eliminate any evil 
wl1ich the Legislature intended to prohibit. 11he intt;mt, not the 
letter of the statute, constitutes thi2 law 0 

Accordingly·, if the proposed plan of reorganization is 
completed and the agreement referre~ to in the preceding para­
graph is executed as soon as the Court proceedings are terminated, 
I shall rule that the wholesale.license and the retail licenses 
referred to herein may continue in effect or be renewed so long 
as said agreement remains in effec-t and is faithfully and fully 
performed. 

Please-furnish me with a copy of the agreement as soon 
as executed. 

Very truly yours, 
Do FHEDERICK BURNETT;; 

Commis sloner. _ 
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2. BARTENDEHS - FEMALE MAY BE PROHIBITED IN A SPECIFIC, -ESTABLISH­
MEN1r IF REASONJIBLE GROUND EXIS'rs AND IF PROPEHLY IMPOSED ff{ 
SPECIAL CONDITION DULY APPROVED BY.THE COTuITillISSIONER - !F 
PHOHIBITED IN ALL ESTABLISHMENTS, A GENERAL REGUJiATION IS 
HEQUIRED. 

Charlos P. Van Allen, 
Borough Clerk, 
Glen Rock, l'l.. J. 

My dear l\iir .. Van Allen~ 

Fe~ruary 13, 1940 

I have before me- yours of ,January 23rd .and resolution 
adopted by the Council on ,Jo,~1.uary 22ndJ extending plenary retail 
consumption license. #2 to .. Cornelius Yo.nkers j Execut9r of the 
Estate of Peter Yonkers; until July i, 1940. 

I note that the eitension is s~bject· to the spec~al pro­
vJ.sion that no beverages be disponsed a.t the_ bar by female~:;. 

According to my rGcords J there was ::i::10 such condition 
ur)on the Yonkers license· as originally issued, ol" upon the license 
of Nick Pe pines, the o-~1l;y other. plenary retail consumption licen-­
see in the Borough. IJ furthermore, cJ,o.not find any such.general 
regulation in the resolutions or ordinances concerning alcoholic 
bevorages you have submitt~4._ · · · · 

The Council has t~1.c. power~ . sul?je-ct to the Commissioner ts 
approval,.'I to impo.se such cop.dj_tions upon particular 1-icenst~~) as 
it deems necessary anci. proper. to accor~1plish the objects of the 
Act and to securt~ compliance with the provisions ther~:::of.. It ;is 
conf1.;rred by R. S. 33~1-32. If, thGrcfor;3, you,:·w.il_l describe for 
me the circumstances which havr.:; led the. Gouncil .to. takE~ ·this ac­
tion and the particular situation invol vii1g- this licensee which 
thG condition j.s designed to overcomej I shall be glad to con~ider 
it. . . 

If, on the other hand.? :Lt. was the thougl1t ·of the Council 
that in the Borough of Glen Rock all female bartenders should be 
prohibited.? then it must, of col.:1r.se,, apply to C?-11 .. licensees vdth­
out exception and in such case should b•~. in the form. of a general 
regulation rather than a special condition. Perhaps that was what 
you had in mind. I:f' so, I recomri1cnd the arncmd.ment .. of the .rosolu­
tion of January 22, 1940 to strike out the condition, and its 
enactment in a general ordinance. I shall be glad to.·go over such 
ordinance prior to introduction if it is the council'$ wish ... 

I shall take no action either to approve or disapprove 
tho condition until I heai"' from youo . 

··Very truly yours, 
D. FREDEHICK BURNE1rT 7 

Cornrnission2r. 
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3. SEIZURES - CONFISCATION PROCEEDINGS - PADLOCK LIFTEDo 

In the Matter of the Seizure ) 
of a still at 823 Br_idge Avenue,, 
in the City of Camden, County of ) 
Camden and State of New Jersey.· 

- - - - - ) 

Case 54.13 

01\T HEAHING 
CONCLUSIONS AND ORDER 

Co Richard Allen, Esq., Attorney for Louis Lo Derflinger, Agento 
Harry Castelbaum, EsCJ.o, AttornGy for State Department of 

Alcoholic Beverage Control. 

BY THE cm;ITVIISSIONER'! 

On June 24, 1939, Conclusions were entered herein wherein, 
among other things, it was ordered that the dwelling in which the 
still was foundi located at· 823 Bridge Avenue, Camden.9 should 
not be used or occupied for a period of six months.9 commencing 
the 30th day of Jun8.~ 19390 Upon receipt of notice of the pad­
lock order, Louis L. Dorflinger, renting agent for Davis Wilkens, 
ownor of said property, petitioned for· vacation of the padlod~ 
order on the ground that he and the owner of the property vvere 
entirely innocent, and on the::: further ground that tho. Emergency 
Relief in the City of Camckn had placed a new tenant in the prop-
erty on c.Tune 1, 1939 a ~~ 

At the hearing held heroin, Louis 1. Dorflinger testi­
fied that for five years prior to the seizure he had acted as 
the renting agent of the property. There is no evidence that the 
owner:; who resides in Medford, New Jersey, had anything to .. do 
with the rentinB; of the property, and hencE; the sole question to 
·be considered is whether the agent was guilty of negligence in 
permitting the operation of th2 still on the premises or in rent­
ing the property without propel' investigation. 

Louis L. Dorflinger testified that on April 25, 1939 he 
rented the premises to one Joseph Smith, who had been sent to him 
by o. tenant in an adjoining property; that th2 rental was fixed 
at ~Pl2.00 per month and that the first month's rent was paid; 
that the agent visited the premises twice during the following 
we·3k but was unable to obtain admittance and that he had no 
knowl0dge of the presonce of the still until after the seizure 
had been madeo It further appears that one Joseph Williams was 
arr(jsted and chargc~d with possession of the unregistered still, 
but the criminal case against him was dismissed for lack of evi­
dence. Dor flinger was u.i.viable to identify ·Joseph Williams as the 
person who had rented the property. 

It appears that the agent was negligent in renting the 
property without invest:Lgating the tenant.. He attempts to explain 
this by stating that the property is "low classn. This is not an 
excuse for failure to investigate. However, there is nothing in 
the present case to show that proper investigation would have dis­
closed that the tenant had a criminal record. In view of this and 
particularly because a new tenant was placed in possession of the 
pre.mises by the relief authorities on June l.'I 1939, I shall lift 
the padlock. · 

Accordingly, it is ORDERED that that portion of the order 
entored on June 24) 1939 which padlocked the dwelling located at 
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823 BridgG Avenue, Camden,. for a period of six months, be· o.nd the 
same is hereby vacated. In all other respects said order is hereby 
confirmed. 

Dated: February 10, 1940. 

D. FREDERICK BURNETT, 
Commissioner. 

4. APPELLATE DECISIONS - HOLZBERG v. ORANGE~ .. 

MAX HOLZBERG; 

-vs-

Appellant, 

) 

) 

) 

i.WNICIPAL BOAHD OF ALCOHOLIC ) 
BEVEHAGE CON'THOL OF THE CITY 
OF· ORANGE, 

Respondent 

) 

) 

ON APPEAL 
CONCLUSIONS 

Lawr~.:mce. E .. Burns, Esq.:; and Nathan L. Jacobs, Esq .. :; 
for the Appellant. 

Edmond J. Dwyer, Esqo, for the Respondent. 
Edward L. Davis~ Esq., for the Objectors~ 

BY THE cmi1MISSIONER: 

Appellant appeals the denial of his application for re­
n0wal of plenary retail consumption license for premises 297 Hay­
ward Street, Orange.? for the year 1939-<W .. 

On Ju.11e 14, 1939, Holzberg fi~ed application for renewal 
o.f his license.. On July 6, 1939, charges in disciplinar~r procoed­
i:ngs w·2r·J preferred against him alleging that on Jun,u 2 and 3 he 
perrni tted a_ disturbance and brawl to occur with resulting unneces­
sary noises and that on June· 11th he permittod the serving of 
liquor off the li6ensed promises, both in violation of local or­
dinance. On July 11th, the datG fixed for hearing, a third charge 
wa.s made, viz., that during the lic(mse year 1938-39 he permitted 
lewdness and immoral activities, brawls_, d.isturbancos and unneces­
sary noises on the licEmsed premises, ai.-vid conducted the licensed 
placG of business in such mam1er that it became a nuisance, in . 
violation of State Hegulations 20, Hule 5o The licens~e was found 
guilty on all charges except as to permitting lewdness and immoral 

. activities on the licensed premises, whereupon the Board, in lieu 
of any suspension and in consideration of two previous violations 
by the licensee, viz .. , sale during prom.bi ted hours in 1934 and 
rebottling an alcoholic beverage for sale in 1936, tlenied the ap­
plication for renewal. 

The· finding that violations of the liquor law or regula­
tions had been conrrni tted during· ·the preceding liconse year, if 
warranted by the evidenc·e, would be sufficient .to justify denial 
of r0newal. Kaplan v. Newark? Bulletin 269, Item 6; Orsi v. 
Nevvark 2 Bulletin 352, Item 2; Beam v. Caldwell 2 Bulletin 380, 
Item 3. 
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However, the violations of the licensee in 1934 and 1936, 
standing alone, would not be sufficient cause for denial of the 
application for license for the year 1939-40 since renewals were 
granted for the years 1937-;ss and 19~-38-39:; despite those violEt-
tions Q · Zicherman v.. N evmr k 2 Bull et in 227, Item 7; Sudol v. 
Wallington 2 Bulletin 276, Item 7; Cicalese v. Newark2 Bulletin 
280.? Item 9. 

Hence this appeal involves only the propriety of the find­
ings of the Board in the 1939 disciplinary proceedings. The ques­
tion is 3 therefore, was Holzberg guilty of the violations charged? 

As to the first alleged violation: The char~e pref~rred 
reads: · 

"l.. On Friday;; June 2nd, 1939 and Saturda~r, June 3rd, 
1939, y6u, your servant, agent or employee, did allow, 
permit, and suffer at the lic<Jnsed premises located at 
#297 Hajward Street, Orange, New Jersey, a disturbance 
ancl brav\l"l to occur with resulting unnecessary noises, 
disturbing to the citizens of the City of Orange, in 
violation of Section 9 of the ord:Lnance of tne City 
of Orange, an.titled, tf-m ordinance to regulate the 
sale and distribution of alcoholic beverages and fix­
ing a penalty for violation of the provisions thereof' 
adopted July 7th, 1936, which said section provides 
as follows: 

'''Section 9. No liccnse2, his servant, o..gent 
or employee, shall allow, permit or suffer in 
or upon the licensed pr(~mises any disturbance, 
brawl or unnecessary noise, or suffer or perri1i t 
the said licensed premises to b8 conducted in 
such a manner D.s to become disorderly. t." 

It may be noted that while the.licensee was charged with permit­
ting the brawl!# disturba·nce and unnecessary noise "atn the li­
censed prf~mises, the ordinance prohibits such conduct ttin or 
upon" the licensed premises., The charge can be no broader than 
the regulation. urn and upon tl'w licensed premises" means one 
thing -- "at the licensed premisesYl means quite another. YTAt" 
inclwies the surrounding vicinity 'I as to which thE3 ordinance is 
silente To the extant that the charge is broader than the regu­
lation it was improper, although lt might stand to tile extent that 
it charges the prohibited conduct in and upon the licensed p~em~ 
ises. But testimony in support dealt only with a disturbance 

·.on the~ street. There was no compet,2nt ovidenco of any brawl, 
disturbance or unnecessary noise in and upon the licensed premises 
on Juno 2 or 3, 1939, the dates chargedo 

As to the second alleged violation: The licensee was 
charg0~ as follows·: 

n2. On Sunday;; June 11th, 19:39 you, your servant, agent 
or employee did permit, countenance anc~ allow the 
serving of liquor off the licensed premises, namely, 
to persons seated or gathered about cars parkGd on the 
exterior of the licensed premises in violation of 
Section 13 of the orCinance of the City of Orange en­
titled, •An ordinance to regulate the s2le ancl distri­
bution of alcolmlic beverages and fi~ing a penalty for 
violation of the provisions thereof t adopted July 7th, 

.. 1936, which said section provides as follows: 
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t1fSection 13. Alcoholi-c beverages may be sold 
to be consumed on the licensed premises during 
the hours when the said license~ premises nay 
be opened as described in Section 11 of this 
Ordinance_'! at a bar_, counter or similar con­
trivance so long as such bar, counter or sim­
ilar contrivance is used for the conduct of 
the business of the said licensed premises 1 
and is used for drinklng purposes; and any 
such bar.9 counter or similar contrivance shall 
be so arranged and situated that a view of 
the same way upon inspection be had from a 
sidewalk or a public thoroughfare;. or from 
any thoroughfa.rc! of ingress and egress to 
wh:Lch the public is fre2ly admitted o r n 

But the quoted section of the ordinance does not prohi.bi t 
vtthe serving of liquor off the licensed premises u. What it does 
is permit the ~aintenance of bars on licensed premi~es provided 
the bar is so si tua tr3d. that public view of it may be had from a 
sidevvalk or public thortn;i.ghfare. As to service at bars 9 the sec­
tion is permissive merely, vvh.:Lch is a far cry from being pro­
hibitory as to service elsewhere. The charge being improper, the 
finding of guilt is nugatory. 

As to the third violation: The charge preferred reads: 

n3. That C:~uring the licensed year from July 1, 1938 
to June 30, 19~9, the licensee did allow, permit or 
suffer in or upon the licensed premises disturbances, 
acts of lewdness, immoral a.ctJ.vi tics 5 brawls and 
W'.li."l'}.ecessary noises, and di.cl o.llow, permit or suffer 
tho liccmsed place of busi.ness to be conductljd :i.n 
such a manner as to become a nuisance, in viola ti.on 
of Regulation 20, Paragraph 5 of. the Rules and Regu­
lations, State of New Jersey Department of Alcoholic 
Beverag.2 Control_, which said section. provides as fol­
lows: 

nt-5. No licensee shall allow, permit or suffer 
in or upon tho licensed prerni.ses any disturb­
ances, lewdness_? immoral activities, brawlsJ 
or unnece.s.sary noises, or allow J pcrrni t or 
suffer the licensed place of business to be 
conducted in such a manner as to become a 
nuisanceo'" 

Again it may be noted thnt as to the disturbances.? le•Ndness, im­
moral activities, brawls and unnecessary noises, the State Regu···­
lation prohibits such conduct in or upon the licensed premises. 
At th0 hearing on appeal no competent evidence of any brawls, 
disturbances or un:nocessary noises. in or upon the licensed prem­
~ was adduced., and as previously indicatedJ the liccm.see was 
fom1cl not guilty of . perraitting lewdness and immoral activities g 

However :J as to the charge that dur1ng the) license year . 
1938-39 the license0 permitted the licensed place.of _business to 
be conducted in such.manner as to become a nuisance, objectors 
produced tGstimony of neighboring residents from which I am con­
vinced that appellant catered.to a class of patrons who were ac­
customed to visit the licensed premises (tho only business place 
in an otherwise residential vicinity) and consmne drinks obtained 
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therein in their cars parked for long periods on the street out­
side the licensed premises, with resulting traffic congestion. 
Although there.is ·no evidence that the licenseG or.his employees 
served alcoholic br2verages to patrons in the parked cars, the 
evidence is sufficient to inc.Ucate that beer and other b<::::verages 
were permitted to be carried outside, both in glasses and bottles, 
and there consumed., Loud laughter, talking and profanity resulted. 
Bottlus were s1Jashed in the s trcet o Urination occurred on the 
str:~~·2t and· neighboring properties. On one occasion, the scream­
ing of a vvoman was hccLrd througl1out tho nelghborhood. On another;; 
a party of nine persons bred an argurn~-:mt w~1ich r1:~sul ted in 8. fist 
fight 0 Mu:3iC fronL an '~~lectI'iC ~Jhonograph pervaded thi::; neighbor-
hoocL In fi.ne_., as one of the obj cctor~-1' w'i tnessos characterized 
it, the patrons made the street an·op8n air beer gardcno 

I ref erred hereinbefore to Zicherman ·vo tTewark? Bulletin 
227, I tern 7 o That case held that off ems es onco condoned by the 
granting of a renewal licons;c; coulc~ not b(; resurrected as cause 
in themselves for denial of a still later renewal. That does not 
mean.? howeverJ that offenses forgiven must necessarily be for­
gottunc> The t.~;st of unworthiness ln such a· case is future be­
havior. In that dscision,, aftcjr holding that a license issuing 
authorl ty could not c~ig up and utiliz0 an old offense o.s cause of 
itself for lat2r dsn1al.~ after condoning it by l'f3nevYal, I went out 
of rny way to say: "If coupled w:i th new offcnse·s, ei thcr of ·the 
so.me or a different kind, it may- 3 of course!) be· reverted tu as a 
link in the proof-chain of general unworthinnss .. n 

So, in the .instant case, it was competent- and appro­
priate for the rcspond12nt to take into·consideration the whole 
record of the licenseu in dotermj_ning whether or not he was worthy 
of a renewal. 

It is trut.~ tho.t wJ. th the cxcention of the noise of the 
victrola (which at tf:ie time of the hoai"ing had been· di.scontinued), 
all the noise, disturbance and di.sordor occurred on the street out­
sj_de the licrmsed promiseso Sonw noise., of course, is necessarily 
attendant upo,n the conduct of the licensed businesso To the extent 
that lt .is reasonabl·2, it must be borne by neighboring residents. 
Where, however, th2 noj_se and di~3turbance is unreasonable, and the 
licensee has permitted it to continue by failing to conduct his 
licensed business so that noise and disturbance are minimized, it 
1s his own fault if the municipal issuing authority refuses to re­
new his licenseo 

I find as tho fact that this licensee permitted or suf­
fered his licenscd·place of business to be conducted in such 
manner as to become a nuisanc-ao 

The action of thu respundt;;nt is therefore affj_rm(~d. 

Dated: February 13J 19400 

D. FREDEHICK .BURNE11T, 
Comrn.issioner. 
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5. APPELIJ11.TE- DECISIONS - HOWELL v. BRANCHVILLE. 

ADA Bo HOWELL,. ) 

Appellant, ) 

-vs- ) 

COivWION COUNCIL OF THE BOROUGH ) 
OF BHANCHVILLE, 

) 
Respondent 

- ) 

ON APPEAL· 
CONCLUSIONB 

Albert Silverman, Esqo, Attorney for Appellanto 
Peter Friedhlan, Esq., by Ackerson J. Mackerley, Esqe, 

At torncy for H cs poncl e:i1t .. 

BY 'J!HE COMlAISSIOHEH ~ 

PAGE 9. 

. Appellant; the; holder of a plf.mary rutail cons1Jmption li-
cense for pr0mises lo ca te<.I on Broad Street,, Bra:nchvillc J a.ppeals 
from ri suspension of said ·license for ninety (90) dayso 

nespondent, at a i10aring duly held, imposed this punish-­
ment after finding license~ guilty on a charge of selling alco­
holic beverages to minors. 

By consent, a transcript of testimony takGn below was 
introduced into evidence at the~hearing on the ~ppenlo From this 
trans~ript it o.ppears that on August 12, 1909 th,-:; licensee sold 
two cans bf beer at ten cents a piece to two boys who wer0 members 
of a CoC.Co Camp and each of whom was sixteen years of ageo The 
Ew.le vms corroborated by the. testimony o:f one of the boys and. two 
investi.gators of this Depo.rtment who vvero present in the licci1sed. 
premises nt the time:? the sale was made. It further appears that at 
the hearirig below licensee admitted that, at the time of making 

.the sale to tho boys, she had not inquired as to their ages and 
testif:Lsd tria t she had not c~one s·o bectmse her bartender· had told. 
her that, on a previous visit to the licensed premisei, th~ boys 
had represented to him that thsy were over· the ·age of twenty~ono. 
This was no excuse. The evidence clearly shows that the licensee 
was guilty as cho.rgcd. · 

Appellant contends.? however:; that, since this is a first 
offense, the suspension imposed is unreasonable. In his brief.? 
the attoI·noy for appellant refers to fort~r-f'ive cas·~Js reported in 
the bulletins, in none of v:hich was: D. penalty in excess of forty 
~ays impose~ for a first offense of selling to minors. The penal­
ty to be imposed after a finding of guilt is largely within the 
discretion of the body ·which makr)s the finding of guilt and may 
vary in different mm1icipalities and according to the circumstances 
sur:colm.ding the offense.: The pm1isbment, however 9 should not be~ 
unreasonable o In Ziomek v. Cle~nenton,, Bulletin 381, Item 3, I con­
cluded that a four months• suspension for a first offense of .sell­
ing to minors between the ages of eightoen and twenty years was · 
exc·essivs and reduced the penalty to "thirty days. The-; present 
case involved sales to mlnors of the age of sixtuen years. Allow·­
ing reasonable latitude for differences of opinion, forty-five days 
would app(~ar to be ample for a first offense of this kind~ 

The action of respondent in suspending the license is af-­
firmed. The period of suspension is hereby reduced to forty-five 
(45) days. 

Dateu: February 12j 1940. 
Do FREDERICK BURNETT, 

Commissioner. 
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6. SEIZURES - CONFISCATION PROCEEDINGS - PROPERTY FORFEITEDo 

In the Matter of the Seizure on ... ) 
September 28, 1939, of a Hupmobile 
Coupe and twelve 5-gallon cans of ) 
alcohol contained therein, on 
Blo.ck Horse Pike, south of Oaklyn ) 
RoadJ in the Township of Haddon, 
County of Camden and State of ) 
New Jersey .. 

- - - ) 

Case 5575 

ON HEARING 
CONCLUSIONS 1U~D ORDER 

Harry castelbaurn, Esq., Attorney for the Department of 
Alcoholic Beverage Controlo 

BY THE COlVI.i.1\HSSIONEH ~ 

On September 28, 1939J New Jersey State Troopers 
seized a Hupmobile coupe and a quantity of alcohol found therein 
on Black Horse Pike, Camden Gountyo The automobile bore Penn­
sylvania registration issued to William Jackson of 2016 Christian 
Street; Philadelphia.:> covering a Hudson Coupe. Herbert Peel, 
the driverJ was arrested and charged wJ.th possession and trans­
portation of illicit alcoholic beverages in violation of 
R. S. 33:1-50. Thereafter, the seizure was adopted by this De­
partmento 

At a hearing held.to d~termine whether the seized 
property should be confiscated, no on0 appeared to contest the 
forfeiture. The evidence shows that the cans of alcohol bore 
no tax stamps and hence. the alcohol is prima facie illicit. 
The vehicle in which the alcohol ·was being transported is sub­
ject to forfeiture. Ro S .. 33:1-66(c). Hence it is determined 

·that the seized property constitutes unlawful pro:perty. 

Accordingly, it is ORDEEED that the property set forth 
in Schedule u.A.11 be and hereby is forfeiteu and that it be re­
tained for the use of hospitals 2.nd state J com1ty and municipal 
institutions) or destroyed in whole or in part at the direction 
of the Co@nissioner. · 

Dated: February 11, 1940. 

Do FREDEHICK BUHNETT, 
corn111issioner. 

SCHEDULE HAYY 

12 - 5 gallon cans-of alcoholic beverages 
1 - 1935 Hupmobile Coupe, Serial #F-10122, 

Engine 7fl0147, P8Tu.'1.sylvania 
Registration 8NU34" 
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7. SEIZURES - CONFISCATION PROCEEDINGS - AUTOMOBILE RETURNED, 
OTHEH PROP~RTY FORFEITED AND PADLOCK .GRANTED. 

In the Matter of the Seizure of a 
Reo Truck and a Chevrolet Sedan in 

) 

the~ vicinity of Kelley and Thomas ) 
Streets on March 16, 1939, and the 
seizure of an unregistered still on.) 
March 17, 1939 in a dwelling at or 
near the intersection of Kelley and 
Thomas Streets,, both in the Township 
of Wayne, County of Passaic and ) 

)· 

State of New Jerseyo 
- - - - -) 

case·5298 

ON HEARING 
CONCLUSIONS AND ORDER 

Saul Schutzman, Attorney for Stephen ·Churlino 
Bono Grbovac;; Pro Se .... 
Abraham Merin, Esqo, Attorney for the Department of 

Alcoholic Beverage Control. 

BY THE c·oNIMISSIONEH: 

On March 16, 1939, at about 8: 30 P .lvL, Officers Anderson 
and Brmver of the Wayne Township Police observed a Chevrolet 
Sedan in a lonely section of the townsh1p. As they approached, 
the car was driven away towards a dead end street, and the offi­
cers halted it upon its return. In the car were three men (later 
identified as StC:.~phen Churlin, Louis Palumbo, and Philip Cocuzza):; 
who were taken to police headqµarters for questioning. 

· The officers then returned to the vicinity where they 
had first seen the car, and discovered Louis Palumbo's Reo Truck 
bogged in a nearby muddy roado Seventeen empty barrels (of the 
type used for mash) were on the trucko The truck and sodan were 
taken to polj_ce headquarters:; and this Department was notif:Led. 

On the following day.'i investigators of this Department and 
other officers searched the neighborhood for a still:; and fou..rid it 
h1 a dwelling at the intersection of Kelley and Thomas Streets:; a 
few blocks from where the Chevrolet Sedan had first been observedo 

They seized the still equipment and a quantity of mash 9 

took possession of the truck and sedan, and arrested Churlin, 
Palumbo and Cocuzza. 

The still and its equipment were not registered with this 
Department.? and the truck wa·s evidently being used in connection 
vvi th the operation of the still •. Hence 'the still, its equipment.9 
and the truck, cons~itute unlawful property. R. Bo 33:2-2. For­
feiture of these articles is not contested. 

As to the Chevrolet~ Stephen Churlin, its owner, claims 
that it does not ·constitute unlawful pr:\:'.lperty:; hence it should be 
returned to )1imo 

A vehicle found on still premises, or found elsewhere and 
used in connection with the still,, or used or intended to be used 
in the transportation of illicit alcoholic beverages is declared 
to be unlavvful propertyo R. S. 33~2-2, R. So 33:1-l(y):> 
Ro So 33~1-66. . 
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Chur lin rs car· was not found on the· still premises.? dj_d not 
contain any alcohol cir still eqcdpme:nt, and ·while the circumstan­
ces are suspicious, there was no evidence that it was used or 
inten~ed to be used to transport illicit alcoholic beverageso 
Consequently, no legal authority exists to order the forfeiture 
of the vehlcle. · · 

As to padiocking: Bono Grbovac is the ovlner of th8 realty, 
and his address as it &ppeared on the Tax Collector's records 
vms 50 Yale Avenue, Jc~rsey City. His nephew, Stnphen Churlin, a 
former liquor vj_olato:c., pleaded guilty in ths criminal proceed­
ings to t11e charge that h2 possessed and op8rated the still in 
questiono Churlin, at th:· tiffHJ of ti:w seizur,2, resided at tlie 
Yale Avenue addrcsso 

These circwnstances cast suspicion upon Grbovacts claim 
of innocence, a~d vv-arra.nt the denial of hL:; reqUE.~st tl1at the 
premises should not bt.! padlocked c Moreover,. eve:n if his story 
is considered in the most f'avorz.1ble lightJ and assuming that he 
~id not personally participate in the illegal activities, never­
theless; it shows th'.lt he made little, if any; effort to see 
that no illegal use was made of his property. He says that he 
did not visit the premises for soue eight or .. nine months prior 
to the; seiztrre;. that it was vacant during that p0riod, and he 
could not find-. a tenant. H0; cannot ncgloct his property, and 
then, when _a11 illicit still is found therein, avoid patlocking. 

A~cordingly, it is ORDERED that the- seized property set 
fortl1 in Schedule nAn:; an..YJ.8xud.· hereto, except tho Chevrolet 
Sed:m2 be and hereby is forfeited.9 and that it be retaj_ned for 
the use of .hospitals and State, county and mrmicipal institu­
tions2 or destroyed-_ in whole or in part at the d1rection of th03 
Conrmis sioner. · · 

It is further ORDERED that the building located at the 
intersection of' K0lley and Thomas Stre0;ts.? in the 'l'ownship of 
Wayne J being_ t;tio premises owned by Bono Grbovac J and· in which 
the illicit stil:l was found;; sho.11 not be used or occupied for 
any use whatso.cvcr for o. period of six months commencing March 
13~ 1940. 

Dated: February lo, 1940~ 

D., FREDEHICK BUHNETT;; 
Commis sion13r. 

SCHEDULE nAn 
Seized in Kelll.:y Street Premises 

1 - 250 gallon copper cooker 
1 copper gooseneck 
l - 100 gallon go.lvanized coo.ler 
1 - copper coil 
3 bags sugar 

4 -
20 

1 
1 -
17 

D -

bags rye 
empty 5 ·gallon· cans 
can molasses 
boil.er 
200 gallon barrels with., .. 

mash 

Seiz~d on·Meadow Road 

17 ·50· gallon-barrels _ 
·1 Reo Truck,· Seria_~ DFX145j Engine #CB116.38 

New Jersey 1938 Hegistratiori X30l01 
1 - Chevrolet Sedan, Serial #2DA0764~12, En~ine #4494877 

New Jersey 1938 Registration Hl9094 
Miscellaneous person~l property 
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8. SIXTH CLASS COUNTIES - AN ORDINAJ\T.Gi1 i'v1ADE EFFECTIVE AND THE 
LICENSING FUNCTION THEREBY CONSID/[J.lf.IATED o 

TR.ANSFERS -- HEGUI~ATIONS NO. 3 HEHEBY HEVISED~·· 

C .. Ao Heil.9 Jr .. ; 
City Clerh:;i '. 
Wildwood, N .. J .. 

Iviy c~ ear Tuir. Hoil ~ 

February 13J 1940 

I note that the Board of Commissioners novv has before 
:Lt an application for the transfer of a 11cense from person to 
person .. 

Purstiant to NoticG ·of January 12, 1940 '(Bulletin 376, 
Item 6) 9 I now rule that your Ordinance No. 402., adopted January 
16 2 19<b0:; fixing the ammal fees .for plenary retail consumption, 
plenary retail distribution and club liconses 51 is effective imme­
diately and superst~des to this ext•;:::nt the County regulations .. 
'r110 County regulations will otherwise continue ·in effect~ as in­
dicated in tlle Notice, until June ~50, 1940;i or until local munici­
pal regulations have been duly adopted and mad.E) effective in ac-·· 
cordance with the N6tice, if .the latter takes place prior to 
June 30.9 i940o 

I have ruled in Re Tarn1Gr4 Bulletin 379.9 Item 6_, that 
tl1e. respective municipali tios in Cape May and Ocean Counties will 
pr::rf orm their normal l:i,.ccnsirig fm1ctions u11der the Alcoholic Bev-.. 
crage Law except as otherwise expressly provided by Chapter 1, 
Po L. 1940. 

It follows that it is now within the jurisdiction of 
your Board to entertain the applic~tion for.the transfer. The 
;;rocedure is set· out in detail in Regulations 'No. 3, which you 
will find 1n the Pamphlet Rules commencing on page~ 39.. The only 
change is that brought about by the r12turn of the liccrising func­
tion to the res.peetive rnunicipali ties in Cape May and Ocean Coun­
ties as a result of which wo shall henceforth read Hules 5, 8 
and 25 as if all rcf0ronco to the respective Judges of the Courts 
of Common Pleas in Cape May and Ocean Counties were omitted .. 

The person to wtiom the licensE; is· to be transferred ._ 
files his applicat].on on the same form usE;d in com1Gction vvi th 
the issuance of new licenses~ The fee of ten per cent of the an­
rnrnl fee must be paid at the time the application is fi.led. No­
tice must bo advertised in accordance with the Hules. It is the 
duty.of the Board to i1wcstigate the applicant and the premis~s 
and to determine whethor or not the applicant is qualified and 
the premises are suitable and wh6ther the transfer should be 
granted or denied.. If the former, the Board w~ll th~n so deter­
m:Lne by pror)er rcsolut~Lon ~11d. direct the Clerk to make appropriate 
endorsement upon the li .. cense. This is all covered in the Regnla­
timis. If thei"'e are any questions:; I shall expect you to write 
:111e further. 

Very truly yours, 
Do FREDEJUCK BURNETT, 

Conm1issioncr. 



PAGE 14 BULLETIN 385 

9. APPELLATE DECISIONS - ZAGER·v. PASSAIC 

HYMAN ZAGER and 
SIGMUHD -SCHBRAGA, . 

Ap~Jella.n ts 
-vs-

BOARD OF COMMISSIONERS OF 
THE CITY OF PASSAIC, 

Hespondent 

On Appeal 

CONCLUSIONS 

Tipping & Schneider, Esqs., by C. Co::H2.d Scrmeicler, Esq., for 
thE; Ap1x~l.lants · 

Thomas F. D·uf'fy, Esq., for the .t~~espondent 
Stanley Polack, BsQ., for the ObjEctors, Passaic Retail Licensed 

' BevErage Association, Inc., and 
Passaic. H2t::..:: .. il Package Store Ovvners' 
Associ2tion 

BY THL COMMibiSIONEfi~ 

Appellants 2µpeal t~e denial of two aJplications, one 
for trc.::nsfer of a plene::ry retail consu::i:Jtio:ti license to them and 

.to prenises 838 Main Avenue,· and the other for renewal of the 
license for the same premises. 

The preaises sought to be licensed comprise a one-story 
stucco building presently connected by large double doors with 
.::1 t.hree-s torv building O"~)era ted b.S c.l, suDE:r market by the Guc:~ran tee 
~·ieat .:V.ler.ket of Passaic, Inc. J which coriJor2.tion is wholly ovmed 
by e.ppella.ntso · 

fTll, . . ') l . ,.... "t . . . i' .... t · ~. f·~,..... Y' - ,., ., ('." . ·• ,... , b .. - ., .,...., i .. , t .L.tJ.e 2c_Pl- ice. ion 0.L I'c .. l'lS .c_ \i·;o .. S 0...:.'.Ilit.::Q y reS1,:0IlUeL1 
for the reasons (1) that· the premises sought to be-licensed were 

·v:-i thin 2~~~)0 feet of premises for iNhich o. plenary.· retail consrnnption 
license was outstanding; ·(2) that the premises sought to be 
lice~sed were either to be onerated as a food market or to be 
openly con:nected with El food"'"ma.rkst_; (3) th2.t LPiJellants contem­
pla te.d the opera ti on of a package goods business lmder a plenary 
rEtail consumption lic8nse. · 

·Objectors o)posed the licBnsing Df th~ premises for the 
same reasons assigned by respond~nt ~nd f6r thE additional reasons 
that: (4) the ri11ng of si~ultancous topli~a~ions for tr~nsfer 
and rene~a~ of license.was improper; (~) neitner application was 
C' l0 gn ~ . ..:J 0 ( ,-. \ l0 t i·~; , 1 d , l I + ..-, . . . (:2 1-. t· 1 

Cl C'1 ,..., ..,.. ,... J· t· -, C) "\:.~ '"' t "[<fl r -.1 + 
.::.i . . Su, o J ,, 01._.__ .. _ _ 0 C U..L l,ro. V l r ._; .§_ or DC _rlla J_ d".1.l. _,c; t:. ; .. '. ec. .:.~lc..I (8 u 

of .~ass2ic, Inc., a co~porntion, to sngage in· the t&vs~n business; 
(7)· no plans or spccific2tions sho~ing pro)osed separation of the 
premises sought to te licensEd from premises of the Guarantee. Meat 
Market vvere: ever filed w~ith the nrunici-nc.:~l authorJ.ties ~· (·8) no 

. ... 7 

hca.1 th or -oolic.e renort as to the. condition of the "orernises sought 
to: be lice~se~ had ~yer:been·made; (9) the licensin~ of th~ -
pre~i~es would affect the morals of minors 2ntering ~nd leaving 
the Guarantee ~nrkst. 

1. The cibjsction th2t th~ premises sought to be licensed 
were within 250 feet of 2n 0xisting simil8rly licensed premis~s 
is based upon the provisions of Section 5 of ordinance adopted 
May 23, 1939, ~hich provides: 
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"No Plenar~-, Hct2.il Consmnption License, or Plenary 
Retail Distri~ution License shall be issued for, or 
tr&~sferred to any premises within ~50 fest of &ny 
other -~:n·erniscs for which a. Plenary Re tail Consumption 
License or e Plenary Distribution License is outstand­
ing. This shc).11 not prcvE;nt the renewc:1l for the samE: 
oremisss of Plenary Hetc::.il Consumption or P.lcm-;.ry 
h0t2i.l Distribution LiccnSbS outstanding &t the time 
of the adoption of this regulation. Th~ said 250 feet 
she:· 11 be r1ec~sured in thE: nornw.l VVD.v th£"~ t c-·. pedes tri~Jn 
would 0ron8rly walk from the neare~t entrGn6e of the 
lic~ns~d ~remises to the nenrest cntr8nce of the 
premises sought to be licensEd, in conformity with the 
i)rocedure cstCJblished pursuc~~nt to R. S. 33~ 1-76. fl 
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ThL premises sought to be 1.icensed :i.s on thE~ oppo~;i tt: [HQ(:; of 
M£in AvEnue frmn premises of Evcrready Socicl Club, th~ holder 
of a plenc:_ry retDil consumption licc1sE for premises 861 Ide.in 
Avenue. ~easurcd in conformity with the procedure established 
µursuant to R.S. 33:1-76, th£ distanc~ is approximately 300 
fr·ct.. Accordingly the 25·0 feet limi te:ition vvould not bE: violated. 

2. While it is trus that the premises sought to be 
-licensed pressntly give access to the premises of the Guarante8 
M2rkct, and ~~ile RQS. 33:1-12 prohibits ths issu~nce of a 
plenc.ry retr.il consurnption lict:;nst· for p:r:·E::rniscs on which there 
is conducted (with c2rtnin exceptions not here materi~l) any 
other mercantile business, ~,·ppellants have signified their will­
ingness to wall up ths doorway now existing~ If th~t is done, 
the premises sought to bs liccns~d will be entirely scp2r2te 
from ths premisss on which the food m&rkst is conducted and will 
have ·sco~_r2.tc; access ,from, the strce_~" _So. sc12~ra t~d, tl!e prErnise.s 
rn2y be, iic~nscd. RE· f.h:rsnc~nstein, nulJ_e:tin [SoO, 1.tcrn ? o 

3. The objection that f.pp0ll2nts contcmpl2te the 
operntion of a p~ckrgs goods store under a plenary retail con­
Sllm_ytion licu1se i.s be.sed on 2 !nisconce:ption of the lc:~v-.J. Assurning 
the:y do, wha.t of it? The ho.lders of plenary rctc:.:.j_l consum_ption 
licc_1scs IDtl.y sell o.lcohoLLc beverages for on--premises consumption 
end off-premises consumi_)tion, or c:it_bcr:_. Tlw.t is. the privilege 
~7hich H.S. t.:,3~1-12 confers t:.nd municipDlitiss may not dim:Lnish. 
Fte .l:.i(:~e, Bull0tin 23~~, :item E3; ll.e Altrnc.n:, Bulletin 248, item 8; 
R B 1 · T"\ 11 t. r--u- fl • t 10 l-· r··" • t B' i·1 +. ,...1, . t 6 8 er_._a, J:)l.l e ·in L') .L_, l" ·em j i~,e V:!nJ_ ,man..9 -<u ..J..e vl11 () ~, J_ em ; 
flt:: Hers.henstein_, S@ra. 

I come now to the points raised·by the riv&l licensees. 

4. The object~on thLt it w~s improper for 2ppell2nts 
to file simul tGne-ous Ppp.lic~:~ ti ems for trr:nsfcr c.nd renewal of tl"-1E: 
license is 2nswered. .:~s wa.s c:_ similar objection in Poµpolc:~rdo et 
al. vs. Mci.ssirnino t:~ri.d Newc1.rl\:, Bulletin 286, item ~-, where I said~ 

''· •• The mere fact that two Rpplicaticins ~re made by 
the licensee, one for renewal of his license and the 
othsr i'or trcmsfer of t:1e license when gr2nted, :Ls not 
only not ob jectiorn:J)le ;i but on the contrD .. ry, is. vi u~.lly 
necesse.ry if he w5-.~Jhss to preserve his licen.3e from 
lap2i~i. If epplic~tion were made merely for the 
issuance of r.: licc.nsc f'or t~1e new ·;:iremises for the 
ensuing fiscc::..l yec:-1 .. r, ~it would not be an C-'pp1icc:1tion 
for a renew2l but for a new licsnsf o The terD 1renewalt 
connotes continuity of per~3oi1, premises End tyfJe of 
license. Where the issur.::(1Ce of new licenses :J..;:; pro­
hibited by reason of an existing limitation, the tr2ns­
fer of a license at the end of the licensing ye~r 
necessitr;tes ei.ther the transfer of the old license 
during its term to new ~remises and its renewal for 
those pr0mises, or the renewcl of the license for the 
old ·premises end its transfer to the new pr0mises. n 
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5. The objection that nEither ~pplic2tion was signed 
is true but immaterial. A1}pellan ts did sign. the &.ffidavi t in.­
corpora ted in se:ch 2pplic2 ti on, in which they both swore m;der 
oath that all of the a~swers, statements and dcclnrations in 
the application for license were trus. In view of the affidavit, 
the lack of signature in the body of the applicction may be 
rectified at any time·. 

6. . It is unneces.sary to consider V-.ihE thcr or not it 
would be ult~a vircs for .the Guarantee Mc2t Market of Passaic, 
Inc., 2. corporci.tion, to engage in the tc.~vern businE ss. The 
applicants are individuals. It is they, not the corpor2tion, 
~ho are applying for _the licsnse for premises which they lease 
from GuRrEntee M0at Market. Th5 solicitude of th0 objectors, 
batting for the Attorney General, l~st the corporation tr2nscend 
its chartered pow~rs is thus &ll2ycd! 

7. A~)pell2nts' f&.ilurc ·r~o file plc:,ns a~1d specifica­
tions respecting the cont8mpl&ted-2lter~tion of the premises 
sought to be licsns0d, in order to ~epQr2te it from the premises 
of the GuaranteE: l~::u:,.t Mc::rket 3 is another gr~~sp nt stravvs. Of 
course they will have to br:: fj_ led bGforc the ·work is done o The..t 3 
however, is not the present question. 

8. Although it was cl2imed that no police or health 
report was ever made. with respect to the premises sought to be 
licsnsed ncontrcTy to the practice established. by the local 
governing bo0-y 11 , no testimony Vias adduced. Furthermore, res­
pondent e:1.dmi tted · th2.t if the license ·vvere grcint0d, there v·;ould 
be no objection to the sanitary conditions. . 

9. I cairn.qt understand how the licensing of thEss 
premises would impair thG morals of minors entering or leaving 
thE;; Guarantee Market. Why should thE::y be more susce;:itiblc than 
thos~ who pass by the licensed premisEs of the objoctors? The 
piety of' prates ting licsnsees p2.sseth undcrstcmding ! 

The ~ction of the r8suondent is reversed 8nd resnondent 
Board of Com~ission2rs of Passai~ is dirEcted to gr2nt the lrans­
fer of the license nnd the r~new2l license applied for, provided, 
however, that r.ppelle.nts sh2ll first erect a p<::'rrncn1cnt w2ll 
blocking the opening presently connecting the premises sought to 
be licensed with the premises bf th8 Guar£ntee ~arkct. // 

/r--..... // / ./ ·---;f·-J ~ 
/ --y- j··· ·J .• ;,,, - / // ,,,_7 '1 /I r-......___j / Lt I U/-· t .. ·£ / ,, ( ~J4· .. 2~-:t,.Le. - / 

Dated: February 14, 19~0 ,l 
(._ . ·''~ . , .. -· 

j 
Comrnissiont.:r. 


