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Writ of Error to Suprem ,e Court. 

WRIT OF ERROR TO SUPREME COURT . . 
Filed. 

NEW JERSEY, ss. 
State of N e,v J ersev to the Chief .., 

Justices of our Sup ,reme Court of ,: 10 
( L. s.) J udica.ture, GREETING: 

/ 

F1orasmuch as i11 the reeord and 
procee,dings a.nd also in the giving of 

judg1nent in a eertain case, whieh was in our 
said Supreme Court of J-udieature, before ·yo11, 
betwee11 the State of New Jersey and George 
Oliver, on a j11dgn1ent and conviction rendered 
on a certain indictment, manifest error has in-

. tervened, to the great dan1age of the said de-
fendant, as it is said; we bei11g willing that tl1e 20 
error, if any tl1ere be, s,hould, i11 due manner, 
be corrected, and full and speedy justice done 
to the parties aforesaid _ in this behalf, ·do com-
mand )TOU, that if judgment be thereupon given 
and affirn1ed, tl1en you distinctly and openly send, 
under yo11r seal, tl1e entire reeord and proceed-
ings aforesaid, ,vith all .things touehing the same, 
to our Judges of our Court of Errors and Ap-
peals in tl1e last resort in all eauses, at Trenton, 
on the 19tl1 day of January next, together with .30 
this writ, that the record and proceedings afore-
said being inspected, we may cause to be further 
done thereupon, for correc:ti11g that error, what 
of right and according to the law of the State . of 
New Jersey ought to be done. 

WITNESS, 011r Chaneellor and President Judge 
of our said Court of :BJrrors and Appeals, at 

,_ .. 
~·: .... ... 
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•• 
11 

lletur1ri by Supreme Co-itrt. 

Trenton aforesaid, tl1e first ·day of December, 
1925. 

THOMAS F. MARTIN, 
Clerk. 

D. F. BARI{l\1:AN, 

Attorne) 7 • 

RETURN. 

The a11svver of the Justices, of the Supreme 
Court of the State of New Jersev within named. 

ol 

rrhe record and proceedings "\\7hereof me.ntion 
is within made, witl1 all things touching and co11-
cerning the same, we do certify to (he Co11rt of 

20 Errors and Appeals of said State, in a certain 
schedule to this writ an11exed, as within we are 
commanded. 

vVILLIA:NI s. GUnfMERE, 
C. J. 



}17rit of Error. 

WRIT OF ERROR 

Filed. 

New Jersey Supreme Co.urt 

THE STATE, 

Defendant-in-Error. On Error to New 

vs. 
Jersey Supreme 
Court. 

GEORGE OLIVER, Writ of Error. 
Plaintiff-in-Error. 

I 

S~fATE OF NI,~-W JERSEY, To wit: 

[L. S.J 

The State of New Jersey to C. 
Franklin Wilson, president Judge 
of the Court of Quarter Sessions of 
the County of Morris, .holden a.t 
Morristown, in and for the County 
of Morris of the term of January .. .. 
in the year of our Lord, one thou-
sand nine hundred and twenty-
three. 

Because in the record and proceedings, and · also 
in giving of judgment upon a certain indictment 
against George Oliver, of the Tovvnship of Han-
over, County of Morris and State of _rre,v Jersey. 
for feloniously making an ~ssault and at temp ting 
to abuse and carnall)r know one Teresa Fetso ck 
and for a simple assault and batte:ry upon the sai ~l 
Teresa Fetsocl{, as charged in said indictment. 

10 

2-0 

30 

Pro ut the said indictment and the sever al 
counts therein, whereof, before you, he hath been 40 · 

,_ 
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Writ of Error. 

indicted, and is thereof convicted by a certain jury 
of the county, taken between the State of Ne,v Jer-
sey and the said George Oliver, as it is said, mani-

. fest error hath intervened to the great damage of 
the said George Oliver, as from his complaint we 
have received information, we being willing, in 
this behalf, to correct the error in due manner, if 

10 any there shall be, and that speedy justice be· done 
to him, the said George Oliver, command you that 
if judgment be thereon given, then that you dis-
tinctly and openly send, under your seal, the en-
tire record and proceedings aforesaid, with all 
things touching the same to our Justices of our 
Supreme Court of tl1e State of New Jersey, on the 
7th day of May, 1924, and this writ, that the record 
and proceedings afore said being inspected, we 
may further cause to be done thereupon for cor- · 

20 recting that error, what of right and according to 
the law ought to be done. 

\Vitness, Hon. William S. Qummere, Chief Jus · 
ti~e of our Supreme Court at Trenton aforesaid. 
the 17th day of .Li\pril, in the year of our Lord one · 
thousand nine hundred and twenty-£ our. 

EDWARD J. KEI_JLEHER, 
Clerk. 

30 D. F. BARKMAN, Attorney. 
A true copy of the original. 

Edward J. Kelleher, Clerk. 

40 



I ndictnie nt. 

STATE OF N~~\V JERSEY, t 
COl TNTY OF 1"10RRIS, to wit: f 

Be it Remem .bered, That at a Court of Oyer and 
Terminer holden at Morristown and in said Countv ., 
of 1\tlorris, on the third Tuesday in January in the 
vear of our Lord One thousand nine hundred .., 

twenty-four, by the Honorable Charles W. Parker, 10 
one of the Justices of the Supreme Court of Judi-
cature of the State of New Jersey, and C. F. Wil-
son, Esquire, Judge of the Court of Common Pleas, 
in and for the said County of Morris, by the oath of 
Thomas D. Leonard, George R. Coslett, Herman D. 
l\1oller, Fletcher L. Fritts, Elizabeth I(ing, George 
Riker, Gilbert R. Potts, George Crampton, Frank 
I)ufford, Frederick \V. Fisher, l\1ontagu Hankin . 
J?rank Lo ~ier, \Villiam IIockenjos, Jr. , John R. 
~tephens, Henry T. Berry, Robert Campbell. . 20 
Ttomas 0. Bassett, Charles E. Tippett, Leo Robin --
son, Verna VanDuyne, Andrew Lee, Joseph J . 
Pellett, and John Date, Jr., good and lavvful men 
of the said County of Morris, duly summoned, and 
then and there duly sworn, and charged to enquire 
in behalf of the · State of New Jersey, in and for 
sai dCounty of Morris, it is presented in manner 
and form following, to wit: 

l\IORRIS OYER AND TERMINEPl, 
January Term, 1924. 30 

Morris County, to wit: 
The Grand Inquest for the State of Ne,v Jersey., 

and for the body of the County of Morris 11po_1 
their oath Present: That George Oliv er, a ma]e 
person, over the age of sixtee11 years, late of the 
Township of Hanover, in the said County of Mor-
ris, on the first day of February, in the year of our 
l..1ord one thousand nine hundred and t,venty-three 
and from thence hitherto, with force and arms, at 

. the Township aforesaid, in the County aforesaict . 40 
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Judgment Record. 

and ,vithin the jurisdiction of this Court, in and 

upon one Teresa Fetsock, a woman child of the age 

of seventeen years, feloniously did make an assault 

~nd her the said Teresa Fetsock, then and there., 

did abuse and attempt to carnally know, contrary 

to the form of the statute in such case made and 

provided, and against the peace of this S~ate, and 

lO government and dignity of the same . 
. And the grand inquest aforesaid, upon their oath 

aforesaid, do further present that the said George 
Oliver on the first day of February, in the _year of 

our Lord one thousand nine hundred and twenty-

three, and from thence hitherto, with force and 
arms, at the To,vnship of Hanover, in the Countv 

of Morris aforesaid, and within the jurisdiction of 

this Court, in and upon one Teresa Fetsock, in the 

peace of God and of this State then and there be· 

20 ing an assault did make, and her the said Teresa 
Fetsock then and there did _ beat, w·ound and ill-

treat and other wrongs to the said Teresa Fetsorl~ 

there and then did to the great da1nage of the sait: 

Teresa Fetsock contrary to the form of the statute 
in such case made and provided, and against thP 

peace of this State, and government and dignity 

of the same. 
And afterwards, that is to say at a Court of 

Quarter Sessions, holden at Morristown aforesaid. 

30 in and for the County of Morris aforesaid, on the 

twenty-fifth day of January in the year of our 
I--'ord one tl1ousand nine hundred and twenty-four., 
before Honorable C. F. vVilson, Judge of _sairl 
Court of Quarter Sessions, the said George Oliver, 

being publiclv called, cometh in his own proper 
person and f or,vith being demanded of and con-

cerning the _p~emises in said Indictment above 
specified and charged upon him, and bei ·g asked 
in what manner he will acquit himself., thereof, he 

40 says that he is not guilt} thereof and of this he 
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J udgn1e nt Ilecord. 

puts himself upon the Country, and James J-I. 
Bolitho, Prosecutor for the said County of Morris, 
who prosecutes for the State in this behalf dotl1 
the like. 

And thereupon, the11 and there, the said George 
Oliver does by himself in his pledge in that behalf 
enter into a recognizance in the sum of One Thou -• 
sand Dollars, conditioned that he, the said George 10 
Oliver will be and appear before the said Court on 
the twenty-fifth day of February, nineteen hun -
dred and twenty-four and from day to day there-
after and traverse to e:ff ect the said Indictmen .~ 
found against him and not depart the Court with-
out leave. 

There£ ore let a Jury thereupon l1ere con1e on 
tl1e First day of April, in the year of our Lord ont: 
thousand nine hundred and t°\\1enty-four , before 
the said Court of Quarter Sessions above 1nen- 20 
t~oned of free and lawful men of the CC?unty of 
Morris aforesaid, by whom the truth of the matter 
may be better known, and who are not of kin ht 
the said George Oliver to recognize upon their 
oath whether the said George Oliver be guilty in 
manner and form as he stands charged in the In 
dictment above specified, or not guilty, because a'•~ 
well the said James H. Bolitho, Prosecutor as 
aforesaid, and who prosecutes for the State of Ne,, · 
Jersey in this behalf as the said George Oliver has 30 
put himself upon the said Jury, at ,, hich said 
Court of Quarter Sessions, to-wit: 

At a Court of Quarter Sessions holden in l\tlor--
ristown, in and for the County of Morris on thr· 
First day of April, in the year of 01.:r I-Lord orH' 
thousand nine hundred and twenty-four, heforf\ 
the Hon. C. F. Wilson, Judge of the said Court of' 
Quarter Sessions, according to the f or111 of the 
statute in such case made and provided come as 
well the said George Oliver as J amcs H. Bolithc 40 

,_ 



Judgment Record. 

) 

\Yho prosecutes as aforesaid and the jurors of the 

said jury by the Sh_eriff of the County of _ Morris 

aforesaid for this purpose duly impanelled an<l 

returned, to-wit: Robert Po" ers, Henr~y \\. Smith, 

R. Remington Hopping, l\1argaret G11rnee, Hannah 

Dobbins, Nellie Ryerson, Henry Atno, Reuben G. 

lVIarsh, Olin \ Taught, Joseph \. Keating, i\tlargaret 

10 S,, ackhammer and James Branin, who ;\j er(: 

elected, tried and s,, orn . to speak the truth of and 

concerning the premises. 
And the trial of the said Indictment against said 

George Oliver, having proceeded, the said Jurors 

upon their oath say: that they find the said George 

Oliver guilt) in 1nanner and form as he stands 

charged in the Indictment and so say they _ all. 

... L\.nd aftr, ards at the same term of said Court of 

Quarter Sessions, to-v,it, on the First da) of April, 

20 in the , ear of our Lord, one thousand nine hun-

dred and twenty-four, the said George Oliver by 

himself, in his pledge in that behalf, entered into 

a recogni zance in the sun1 of One Thousand Dol-

lars conditioned that he, the said George Oli, er'I 

,vill be and appear before the said Court on the 

Se, en teen th da~y of April, in the ) ear of our Lor( { 

one thousand nine hundred and t" ent, -four, and .., 

from da, to day thereafter to receive sentence as . 

1nay be pronounced by the said Court on the In-

30 dictment found against him and not depart the 

said Court, "ithout leave. And after\\ 1 ards at th_ 
same term of said Court of Quar 1-er Sessions, to -

,Yit, on the se venteenth da} of April, in th ~} ear of 

our Lord one thousand nine hundred and t ;\ enty-

f our (to " 1hich time the said Court had been regu-

l~r ly adjourned) came as "ell the said GeorgP-

Oli-\ er as the said James H. Bolitho ,Yho prosecutes 

as aforesaid, whereupon it is demanded of the said 

George Oliver, if he hath or kno"\'\Teth an} thing to 

40 say ,Yhereof tl1e said Court here ought not upon 
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J udgmen.t Record. 

the pre1nises and verdict aforesaid to proceed to 
~udgment and execution against him, who nothing 
furt .1.er saith unless as he before hath said. 
,\rhereupon all and singular, the premises being 
full: 7 understood b} the Court, it is considered an<l 
adjucged by the Court here that the said George 
___1_._::.ver be confined in the State Prison of this State 
at hard labor for a maximum term of seven (7) 10 
..,Tears and a n1inimum term of two (2) ·years and 
that he stan s further committed until the costs of 
1)rosecution are paid. 

Judgment s·gned the Seventeenth day of April, 
in the vear of our Lord one thousand nine hundred .... 

and t" entv-four. 
C. F. \'\ ILSO ... T 

Judge, &c . 

. ;TAT~: OF~ "'E'\\T JERSElT, t 20 
, l"'~~Y OF 1ORRIS, - ss. 

I, E. BERTRA.11 ... IOTT, Clerk of the Coun( ,T of 
1orris, and also Clerk of the Court- of Quarter 

Sessions, holden in and for said County, Do Here-
by Certif}, that the foregoing is a true, full and 
correct copy of the Judgment Roll in the case of 
The State vs. George Oliver, as full.... and entirel, 
as the same remains of record in m -r offic . 

I TESTI~ IO~ Ty , HEREOF, I 30 

[SEAL] 

have hereunto set m .,T hand and 
affixed the seal of said ourt an,~ 
County at Iorristown th" ifth 
day of September, A. D., ... Tineteen 
Hundred and T :ventv-four . .... 

E. BERTR I . .I TT, 
By EDv 1 T A . o R, 

Deput}r Clerk. 

,_ 

40 
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Mary Bonda, direct. 

MORRIS COUNTY QUARTER SESSIONS COURT 

\ 
I 

THE STATE, 

vs. 
/ Indictment for: 
\ Attempt, Carnal 

10 GEORGE OLIVER, 

Defendant. 

Abuse ; Assault 
and Battery. 

20 

30 

Morristown, N. J., April 1, 1924. 

BEFORE: HONORABLE C. FRANKLIN WILSON, 
Judge, and a Jury. 

APPEARANCES: 

For the State: James H. Bolitho, Esq., Prosecutor 
of the Pleas. 

For the Defendant: David F. Barkman, Esq. 

MR. BO'LITHO: I desire to move the case of the 
State versus George Oliver, and I desire to ask the 
Court to amend the indictment so as to ·change the 
word "Borough" to the word "To,vnship." It is 
used as "Township" in two places, and in another 
place, by an error in typewriting, it is stated "Bor-
ough." 

THE COURT: Is there -any objection, l\1r. Bark-
man? 

MR. BARKMAN: No. 

40 THE COURT: So ordered. Defense Ready? 

• 
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"lvl ary Bo11da, direct. 

lvlR. BARKMAN: Defense ready 

THE COURT: E1npanel a jury. 

A Jury was accepted and sworn. 

The Prosecutor opened the case to the jury. 

MARY BONDA, called as a witness on behalf of the 
State, being duly s"\vorn, testifies as follows: 

l)IRECT EXAMINATION BY THE PROSECUTOR 

Q. Where do you Ii ve, l\frs. Bonda? A. 350 
\Vest 39th Street, Ne,v York City. 

Q. And you are married? A. ivlarried five 
) ears February 28th. 

10 

Q. \Vhat is your husband's name? A. John. 20 
Q. Have you any children? A. I have one, 

three years. 
Q. Have yo11 any sisters? A. \"\ ell, yes, I have 

Teresa and Margaret, and there is one besides. 
Q. Let us see. You have Teresa? A. An,~ 

Margaret. 
Q. And Margaret? A. They are in tl1e case 

here. 
Q. Yes. Now, is you~ father and mother liv-• 

ing? A. No, sir. 30 
Q. And how long have they be.en dead? 1.\. 

\Vell, my father is dead about three } ears, antl 
mother died lately. 

Q. By lately, how long ago, about, did your 
mother die? A. Well, about a-about the time 
that I put them on the farm. 

Q. Now, how old is your sister Teresa -? - .,.A .. 
Well, she was eighteen this May, the 8th; lvla·y the 
8th. 

Q. You mean she vvill be eighteen tl1is 8th of 40 

,_ 
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Nlary Bonda direct. 

May or- A. She was, last. 
Q. Last; last year, the 8th, she was, 1923? A. 

1923. 
Q. Her birthday is on the 8th of May? A. 8th 

of May. 
Q. How old is Margaret? __ A. Margaret was 

twelve years this April 4th. 
10 Q. That is, last April 4th. A. Last April. 

Q. She will be thirteen this April 4th; is that 
right? A. Yes, sir. 

Q. And you said something about putting them 
out to board. Where did you put them out to 
board? A. Well, I had to put them out to board, 
so I answered an ad that Mrs. Oliver put in the 
paper, and she put her name by-she put her name 
by Miss Thompson in the pap ·er; and I answered 
that ad. Later on I received an answer. Her 

20 name was Mrs. Oliver. 
Q. Well, now, where did you see that ad; do 

you remember? A. I guess it was the Journal , 
but I am not sure. 

Q. One of the New York papers? A. One of 
the Ne ,vYork papers. 

Q. Do you remember what the ad said? 
MR. BARKMAN : Wait. I do not know that that 

is important, or not. 
A. The ad said - . 

30 THE PROSECUTOR: Just a 1ninute. ( 
THE COURT: Just a minute. 
MR. BARI{MAN: Is that of any importance to 

this case, what the- ad said? 
THE C10URT: I will hear what the Prosecutor 

says. 
· THE PROSECUTOR: Well, it may, if yo11r 

Honor please, show the connection with reference 
to the boarding out of these children. That is the 
only purpose of it. 

40 MR. BARKMAN: Is there any dispute that they 



IJ1ary B01zda direct. 

v.rere boardi11g? 
THE COURT: The defendant does · not dispute 

it. 
MR: BARKlVIAN: There is no question about 

that, Mr. Prosecutor. 
THE COURT: All right, then. It is admitted. 
Q. When did you put the children out to boarcl 

there? · A. When did I put them out there to 
board? 

Q. Yes. A. Why, I put Margaret there six 
\veeks in September-in October, latter part of 
October. 

Q. · L~st October? A. Last October. Then I 
put Teresa there the 7th of February. 

Q. The 7th of February, 1923? . A. 1923. 
Q. Yes. A. No, I guess it was 1922. It is a 

year ago, isn't it? .-

10 

Q. Yes, a year ago . . That was 1923. This is 20 
1024. A. Oh, well, it must be 1923_ 

Q. Well, it was a year ago this February? A. 
A year ago, yes, sir. 

Q. Well, how long did Teresa board there? A. 
She boarded there from February till about t,vo 
days before Labor Day, the time that she ran away 
from there. 

MR. BARKMAN: What date was that, please? 
THE COURT: February 7th, 1923. 
Q. From February 7th, 1923, until Labor -Day 30 

of the same year? A. It was not really Labor 
Day, but I guess if was about two days before 
when they ran away. I am not sure. 

Q. Margaret was there also before tl1ey ,vent 
away; is that right? A. Before they " 'ent awa y ? 

Q. Yes. A. · The both of them ran a,vay. 
Q. So that Teresa was there some little time be-

fore Margaret went there; is that it? A. No, sir. 
Margaret was there before Teresa. 

Q. Oh, Margaret, then, went there in 1922; i" 40 

• 
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1,eresa Fetsock direct. 

that right; and Teresa in 1923? You said that Mar-
garet went there- A. Yes, sir; that is right. 

Q. Then they both remained there until two 
days before Labor Day, 1923? -A.. Yes, sir .. 

CROSS EXAMINATION BY MR. BARKMAN: 

10 Q. The children had been boarded at James-
burg, had they not, before this time? A. Yes, they 
have been in Jamesburg. 

Q. How long were they there? A. '"fhey was 
there for about eight weeks. 
· Q. About eight w 1eek ·s? A. About ·weeks; 

eight weeks straight. 
Q. Then you took them away from there and 

sent them up to Mrs. Oliver's place? A . I took 
them home, and I kept them home for a while. 

20 Tl1en I took them there. 
MR. BARKMAN: That is all. 
THE PROSECUTOR: That is all. 

'TERESA FETSOCK, called as a witness on behalf 
of the State, being duly sworn, testifies as fol-

·,_ : , · · -~ I ows : -_ 

DIRECT EXAMINATION BY THE PROSECUTOP. ~ 

i -30 Q. · Where do yo:u liv~ now, Teresa? A. I live 
- at 306 West 40th Street, New York City. 
_ Q. Did you live witl1 your sister? A. I lived 
with my sister twelve ·years old. 

Q . . What is her name? A. Margaret. 
Q. And did you live over at Mr. Oliver's place? 

A. Yes, sir. 
• vVhen? A. I came to live there in ·February .. 
7th. 

Q. 1923? A. A year ago February 7th, 192:3. 
: 40 Q. How ) long did you stay? A. I -stayed till 
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1'eresa J?etsock direct. 

about two days before Labor Day. 
Q. Yes. And do you recognize Mr . Oliver sit--

ting there at tl1e table? A. Yes, sir. 
Q. Is that the man with whom you boarded? 

A. Yes, sir. 
Q. And during the time you boarded there did 

you have any trouble of any kind with him? A. 
Yes, sir. He tried to have an intercourse with me. 10 
He always used to stick his thing out, and used to 
come to my bedroom and try to have an inter --
course vvith me; and my little sister always came 
to my rescue, and he ran away, like that. 

Q. Ho,v many times did he do that? ~- Oh , 
many times. He always did that. 

Q. In the daytime or at night? A. In the day 
and at night time too. 

Q. Now, were there any other things that he 
did while you ,vere there toward you? A. Ye~, 20 
s_._r. He used to chase me. He used to undress 
himself before the other children. He used to 
board more children, you know, than h_e was al-
lowed to board. He had only a license for six. 

MR. BARKMAN: I object to that. 
rfHE COURT: Strike out what •he ,vas allowed 

to board. He used to undress himself. 
MR. BARI(MAN: Yes. 
THE COURT: That is, more than he ,vas al-

lowed to board, strike that out. 
Q. How many times did he come to your bed 

at night? A. Many times. Every time on e of us 
used to-we never had time to sle ep, bec ause 
every time one of us had to be on the ,va tcl1. 

Q. What would he -do when he came to yo 1r 
bed? A. He used to put his arms around 111e.,· 
and take off his clothes in .front of m e, and tr y to 
pick up my dresses. 

Q. And did he do anything of that kind during 
the daytime? A. Yes, sir. 

30 

40 
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Teresa Fetsock direct. 

Q. And where were you then? A. I was in 
the back woods. I was kept there all day. I was 
not allowed to even be on the porch. 

Q. What did he do to you in the back woods? 
A. He was running all over after me, and I had to 
run from one tree to another, all over the woods, 
like tl1at. He was running after me. 

10 Q. Was he dressed or undressed then? A.. He 
was dressed, but then '1vhen he came to me, he let 
his pants down. 

Q. · Did he ever attempt anything with ref er -
ence to your sister, that you saw? 

MR. BARI{MAN: I obj .ect to that. 
THE PROSECUTOR: I ,vill withdraw it. 
Q. What ,vas his treatment of your sister? 
MR. BARI{MAN: I object to that too. 
THE PROSECUTOR: I withdraw that. 

20 Q. Did he do anything toward your sister? 

30 

MR. BARI{MAN: I object to that. 
TBE COURT: On what ground? 
MR. BARKTh'IAN: There is no charge of the sis -

ter. There is only one case we are trying here. 
A. He objects to tl1at? 

. _Q. Yes; do not answer. 
THE COURT: How . about that ¾r. Prosecutor _? 
THE PROSECUTOR: I will withdraw it. 
Q. Your sister was there with ·you at the time 

when he made these _ attacks on you? A- : Yes, 
sir, she was there, and some times she was away 
from me too, but then she just came, you kn _ow, in 
time to save me . . 

Q. What did you do when · he made these at-
tacks on you? A. I could only scream and run 
a,vay. _ . 

Q. You say he did .this a great many times. A. 
Yes, sir . Even the neighbors saw him doing it. 

MR. BARKMAN: Wait -a minute. 
40 Q. You cannot tell ·what the ·neighbors sa,v. 
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You must only tell what you s~w. 

CROSS EXAMINATION BY MR~ BARI{MAN: 

Q. When you went to Mr. Oliver's place to 
b.oard, how many people were there in the house-
hold? A. There were about fourteen childrenj 
besides the family. 10 

Q. Besides the family. How many are there 
in the family? A. There are Mr. Oliver, Mrs. 
Oliver, and two children-four. 

Q. Four. You say the time you went there 
there were about fourteen other children. A. 
Yes, sir. 

Q. They did not belong to Mr. Oliver? A. 
Yes, sir. 

Q. Children that ,vere boarding, the same as 
they ,vere boarding ~you and your sister? A. Yes, 20 . 
Sl r. 

Q. These fourteen include you and your sister, 
dotheynot? A. Yes,sir. 

Q. Who took you to Mr. Oliver's place? A. 
My sister. 

Q. l\1rs. Bonda? A. lVIrs. Bonda. 
Q. She went out there with you to the place? 

A. Yes, sir. 
Q. Did she visit you frequently at Mr. Oliver's 

place? A. No, sir, because she used to keep my 30 
letters. 

Q. I said, did she? 
THE COURT: She said no. 
Q. How many times did she visit you at tl1e 

Oliver place? A. She very seldom ca111e at all, 
because Mrs. Oliver wrote to her that I don't need 
her there. 

Q. We will just get to that in a minute. Ho,v 
many times did Mrs. Bonda visit you at the Oliver 
place, if you recollect? A. No times. 40, 
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Q. Never . came out to the Oliver place at all 
A. Well, she only came there when she bro11ght 
Margaret; then when she brought me; that is all. 

Q. You were not with her when she brought 
1.Ylargaret there, were you? A. No~ sir. 

Q. So you do not kno"r anything about that, 
except, perhaps, what Mrs. Bonda may have told 

10 you. You say she took you there. When next 
did she visit you at the Oliver place? A. Only 
when she brought me. Otherwise, she did not 
come at all. 

Q. She was never there? A. No, sir. 
Q. All the while you were at the Oliver place? 

A. That is right. 
Q. That is true, is it'! A. That is tr ue. 
Q. And you did not visit her in New York dur-

ing that time? A. No, sir. How could I? 
20 Q. I an1 just asking you whether you did or 

not. That is all. Whereabouts is this place of 
Mr. Oliver's that you boarded at? A. It is in 
Whippany, New Jersey, about-it is right across 
the Catholic Church. That is a new . place. 

Q. That is tl:e new place? A. And their old 
place was about a half a mile away from that. 

Q. Toward Morristown? A. Yes, more to 
ward Morristown. 

Q. And that was the place where there werP 
30 fourteen children? A. Yes, sir. 

Q. And the little farm. How many rooms 
were in that house? A. How many rooms? Sev-
en. 

Q. ·Now, what room did you occupy? A. The 
top floor. 

Q. _ The third floor or the second? A. The 
second floor. There were only seven rooms. 

Q. How many_ children were in the room with 
vou? A. I was alone in the room . .... 

40 Q. Margaret with you, ,vas she .not? A. Well, 
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I mean the other children were not with me; only 
ones. 

Q. Just you two? A. Yes. 
Q. You and Margaret occupied this one room'; 

A. Yes, sir. 
Q. "\¥here were the other children? A. The 

other children were in the other rooms, in the 
hall-

Q. Ho,v far away from your room; adjoining 
rooms? A. Yes, sir. 

Q. All the bedroo1ns, then, on the second floor, 
vvere occupied by children that l\tlr. Oliver ,vas 
boarding? Yes, sir. 

Q. "\Vhere did Mrs. Oliver-what rooms did 
Th1rs. Oliver occupy? A. Well, she slept upstairs 
i11 tl1e old house. 

Q. That is, you mean on the- A. Yes, sh~ 
had a roorn-

(J. vVhere you were at first? A. Yes. 
Q. And did) the daughter sleep tl1ere too? .A. 

Their daughter too, and Mr. Oliver downstairs. 
Q. And the grand child? A. And what? 
Q. Where did the grand child sleep, the little 

girl? A. Oh, the grand child, well, sometimes 
she used to sleep with her father; sometimes witb. 
her mother. 

Q. That is, with Mr. and lVIrs. Oliver? A. Yes. 
Q. All these people were in this house, you say'? 

A. Yes, sir. 
Q. And they were playing around the yard? 

A. They had no chance to play. They gave them 
too 1nuch work. 

Q. I say, did they play around the yard after 
you were there? A. They couldn't play around 
the yard. They were forbidden to do that. 

Q. They went outdoors, did they not? A. They 
went outdoors, but-and worked. 

Q. They went to school too, did they not? A. 

10 

20 

30 

40 
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Well, they were kept home from school to wash 
clothes. 

Q. They went to school, did they not? A. They 
what? 

Q. They went to school, did they not? A. \Veil, 
they went to school, but they ,vere kept-

Q. Your sister Margaret went to school? A. 
10 Yes, but they were kept home-

Q. Yes. 
THE PROSECUTOR: Let her answer the question. 

MR. BARKMAN: I think she has answered .. 
· when she says they went .to school. 

THE COURT: Proceed~ 
Q. Your sister Margaret went to school with the 

other children? A. .Yes, sir. But she was kept 
home too to wash clothes. 

Q. To what? A. To wash· clothes. 
20 THE COURT: \Vash clothes . . 

Q. Her own clothes? A. Not only hers: 
everybody's. 

Q. Did you do your own washing too? A, 
\V ell, sometimes I did. 

Q. Sometimes you did. . When did this first 
offense against you take place? A. About in 
April. 

Q. In April of what year? A. April, May, but 
not so much in April; May last year. 

30 Q. Not so much in April? A. In May. 
Q. Did anything take place in April? A. . Sir? 
Q. Did anything take ·pl~ce against you in 

1\pril '? A. Well, he used to tease me, and fool 
around, but not so bad as later. 

Q. The11 nothing happened except this teasing, 
as you call it; nothing happened in April? A. 
Only the undressing part, but- / 

Q. I beg your 11ardon. A. Just the t1ndress-
ing part. 

40 Q. \Vhere did . he undress, now? You said 
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that? A. He undressed in rooms, and outside 
too. 

Q. Outside where? A. In the woods where I 
was. 

Q. vVas that on more tha11 one occasion? A. 
Many occasions. 

Q. Many occasions out in the woods? A. Yes, . sir. 
Q. What were you doing out in the woods? 

A. vVell, I had to be there. 
Q. Just running out to play, or sometl1ing like 

that? A. I was forced to stay in the woods 
against my will. 

Q~ You were forced to stay in the woods. Mar-
garet ,vith you in the woods? A. Yes, sir. 

Q. How far is the woods from the house? · A. 
,vell, tl1ey· own a farm. I do not l{now how m .any· 
miles i t is-how many acres, I mean. 

Q. What ti1ne of day was this in the woods that 
you speak of? A. What kind of ,vhat? 

Q. Yes, what time of day was it? A .. In the 
evening. The morning he used to come around 
all the time, because he -

Q. What time in the evening? A. Before sup-
per time; after supper too. 

Q. That is in May or April? A. ~fay. 
Q. In May, that was. What time in l\;fay? A. 

Many times in May. 
Q. Can you give me any specific da te? A. It 

was nearly all the days, so that is wl1y-
Q. Every day? A. Every day; used to come 

every day. 
Q. Every day in the house too? A. 1-1:very 

day, succession. vVhen he was out to the 1novies, 
that is the only time I "\\7as rjd of hi1n. 

Q. That is the oply time? A. Yes. 
· Q. All this time he was there? A. -·Yes, sir. 
Q. In the house and in the woods too? A. Y cs . 

. ····- · . ·-- --~ 
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He used to do that to his wife too. 
Q. You were present? A. Yes, sir. He used 

to pick up her clothes, and he said-
Q. Yes. . 

_ THE PROSECUTOR: Wait a moment. Answer 
the question .. 

MR. BARKMAN: I did not mean to interrupt. 
10 I was going to ask another question. 

___ THE COURT: Proceed. Pick up and what? 
Q. (Continuing) He picked up her clothes, and 

, he said, "Why,"-and I said, "Why, that is a sin, 
· to do it." He started to laugh, and said, "Oh, that 
is nothing. If I can do it to my wife, why can't I 
do it to you?" 

Q. When was that, now? A. In May. 
Q-. When "\Vas that? - A. In May. 
Q. What time in May? 

20 THE COURT: Do you mean the day of the 
month, or the day of the week? 

MR. BARKMAN: Any time she has a 1nind to 
fix. A. Sunday. 

Q. You do not know? A. Sunday. 
Q. What Sunday? A. During the latter part .. 

of _May. 
Q. I..iatter part of l\Iay. Children were there 

on Sunday, were they not? A. Yes, sir, they 
were. 

· 3-0 Q. They were around there at the same tim~? 
A. Well, we were not together, because we were 
not allowed to speal{, even, together. \Ve were 

· kept apart. 
Q. Well, these children occupied the same 

house that you did? A. Yes, I know, but we were 
lcept apart, though. 

Q. On Sundays tp.ey were aro ·und the house, 
were they not, tl1e children and Mrs. Oliver, an<l 
the family? The daughter was there, was she not? 

40 A. She was there, but often while the daughter 
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l1ad privileges, the children did not. 
Q. The daughter was there this Sunday? I say she vvas there on this Sunday that you speak of? A. No. She was working. 
Q. Working; what? A. Oh, she was board --ing away · somewhere. 

. Q. She was not home at that time? A. Yes, Slr. 

Q. I see. The other children, though, ho,v many ,vere there in May on Sunday, this Sunday · in May that you speak of? A. There were about twelve. 
Q. Twelve. ,vhen was the next occasion on this Sun d ay -- excuse n1e. On tl1is Sunday, you say, just what you have told us is what he said to you. When was any other occasion when he said a ny tl1in g like that to you? A. In June he used to co tl1at in the woods. 

Q. vVhat? A. In June he used to do that in the woods. 
Q. June. In these woods he never touched you; he simply ~bowed you this and ran away? A. He stuck it out, right, you knovv, to me. Q. Towardyou? A. Yes. 

Q. But you ran awa~y? A. Yes. Why, yes. Q. You did not stay there, did you? A. Oh'I no. 

10 

20 

Q. You ran away? A. Yes, I ran away, and 30 he was running after me. 
Q. I say, he never touched you? A. Well ; yes, touched me, but I ran away. 
Q. You ran away. He did not ru n after you? A. I-le did; he followed me. 
Q. But you outran him? A. Yes. 
Q. Where did you go? A. Well, I ran to neighbor's farm. 
Q. What farm? A. · To the farm adjoining Oliver's. 40 
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Q. That was in June? A. Yes. 
Q. When after that? A. Then he used to 

bother me always after that. 
Q. Always? A. Every time he was home, l 

mean. 
Q. Mr. Oliver was always home, was he not? 

A.Home when he didn't go to the movie, or to 
town, to Morristown. 

Q. Movies would be in the afternoon or at 
night? · A. Well, he used to go sometimes at 
night; sometimes in the . morning; any time when 
he-

Q. I believe he was constantly working around 
this farm there, was he not? A. He worked verv .. 
seldom. The children did the work. 

Q. But he was around there? 1\.. Oh, yes. 
Q. And Mrs. Oliver w·as there . too, staying 

20 home? A. Yes, she was there. 
Q. Can you give me an)T date, or any time, or 

any day in June this happened? A. If there were 
a few times, I would write them down, but it hap-
pened so often, I thought it was not necessary. 

Q. You did r:ot keep any account of the date 
or time, or anything, dJd you? A. No; he did it 
so often. 

Q. You did not write to your sister at all about 
it, or anything of that sort? A. Ye~, I did write 

30 to my sister about it. 
Q. Your sister did not see you, though? A~ 

\Vell, because she did 11ot get my letters. They 
kept my letters. 

Q. Mrs. Bonda never came out to see yot1? 
Yot1 said that. · I withdraw that. That is in. 
When -did you leave? Did anything happen in 
July? A. Yes, in July and August. 

Q. The sanie thing? A. The same things. 
1.,hey happened so often that it would make yo11 

40 tired. 

-
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Q. Yes, I presume they would. Any specific 
time or date in July or August · ihat you can give 
me? A. Around the 4th of July it happened. 

Q. 4th of July? A. About the 5th or 6th. 
Q. How many children were there at that time? A. \Vell, two were home, and -
Q. About the same number were there, or 

fewer? A. About the same number, you see, al-
ways; and some go home, and she gets others. _ 

Q. On July 4th, ,vere you there then? A. 
v\T ell, we moved on the 4th of July. · We were 
moving to the new house. 

Q. You were in the new house on July 4th? A. Yes. 
Q. And this happened in the new l1ouse? A. 

This happened in the new one, and in the ol<l bouse too. 
Q. I m ean tl1is particular happening in July? 

A. Yes, when we were moving. 
Q. That is the only time in July, is it? A. No. 

There were many times then. 
Q. Many times in July? Let me see; this is the 

new place, you say? A. Yes. We were moving on the 4th of July. 
Q. Whereabouts is that? A. The new house? 
Q. Yes. A. It is right across the Catholic Church. 

· Q. At Whippany, New Jersey? A. Whip -pany, New Jersey . . . 
Q. Along the main street; along the main 

street, the main road? A. It is- we ll, I don't 
k:now much about Whippany, but I k now it ,is 
across the Catholic Church, Father Clifford. 

Q. The other house is on the same road, fur-
ther toward Morristown? A. Yes, That is what I mean. 

Q. And on the opposite side of the street? 1\. Yes, sir. 

I 
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Q. You stayed there during all of August, did 
? A s· ? you not. . 1r. 

Q. You stayed there during all the month of 
August? A. Well, the last part of A11gust. I ran 
away to the police station, and I was there for four 
days, until they s~nt for Mrs. Bonda, and she -came 
and took me home. 

10 Q. Where did you run away from, at Newark'. 
or Whippany? A. I ran away to Newark, Ne,-v 
Jersev . ., 

Q. You went down with Mrs. Oliver to Newark, 
did you not? A. The ~eighbor gave me $3.00 tJ 
run away with, and I took the $3.00, and I got as 
far as the bus, and there, well, Mrs. Oliver caught 
me. A little boy "\tvas going to the Post Office for 
Mrs. Oliver, and he saw me, and so they caught me; 
and Mrs. Oliver went with me on the bus. 

20 Q. Mrs. Oliver went with you on the bus? A. 
Yes. And we went right to Newark; and then she 
got to Child's restaurant, and she tried to bribe 
me. Sl1e bought me something to eat, so I come 
back with her, like I used to go back ,vith her; b1rt 
I ,vouldn't go b:ick ,vith her. She tried to bring 
me to the constable. I was ,villing to see him. 
And I said, "I will be glad to see the constable." 

Q. Was Mr. Oliver down there? l\. Yes. And 
then Mr. Oliver came, and Mr. Oliver ,vas down 

~IO there, both, and he started to curse in front of tl1e 
people, up in front .of the store, anq he started to 
curse at me for r11nning away. There was a great 
crowd by the Atlantic & Pacific Tea Store ,vindow. 

Q. At vVl1ippany? A. Whippany. And Mrs. 
Oliver said, ''Come away from this crowd." And 
she prqmised to take me ho.me. 

MR. BARKMAN: I object to that. I did not as1c 
her what Mrs. Oliver said. 

THE C-OURT: Well, I am not so sure. You 
40 brought out that Mrs. Oliver went to Newark with 
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her. 
MR. BARKMAN: I did not ask l1er anything that she said at all. I do not think it is competent. I have not asl{e dher what w:as said ~ 
Q. Then you left Olivers about the 1st of Sep-tember; is that right? A. No, before ·Labor Day. 
Q. Labor Day? A. It was the Thursday be:.. fore Labor Day. 10 
Q. That would be about the 1st of September, then, would it not, or around the 1st? I do not 

mean the first day, but around the ·first of Septe1n-ber? A. Yes, during tl1e latter part of August or September, the 1st of September. 
l\'.IR. BARKMAN: That is all. 
THE PROSECU,-fOR: That is all. 
1 H~: COURT: Wait a 1ninute. 

I1Y THE COURT: 
Q. Did I understand you to say that yo11 wrote 20 to your sister, Mrs. Bonda? A. Yes, sir. 
Q. Now, ,vhat else did you say about tl1e letters not being mailed? A. She kept all my · letters, and my sister was in ignorance of everything unti] the police came to her door, until she got me to the police station. 

Q. Who got her letters? A. Mrs. Oliver. She used to hide them. She used to tear them and 
burn them up. She even kept the other children's letters. 30 THE COURT: That is all. 

MARGARET FETSOCK, called as a witness on be 
half of the State, being duly sworn, testifies as follows: 

DIRECT EXAl\tIINATION BY THE PROSECUTOn 

Q. Where do you live, Margaret? West 40th Street. A. 30H 
40 
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Q. Speak loudly, just the same as you ,vould if 
you were in school. Where do you live? A. 306 
West 40th Street. 

Q. 
. Q. 

Q. . sir. 

West 40th Street? A. Yes, sir. 
306.? A. 306 West 40th Street. 
306 West 40th Street; is that right? A. Yes, 

Q. Now, can you say it a little louder? A. 306 
West 40th Street. 

Q. That is it, now you are talking loud. Do 
you kno,v -lVIr. Oliver? A. Yes, sir. 

Q. Did you live over at his place? A. Yes, . sir. 
Q. And while you lived there did your sister 

Teresa live there?A. Yes; sir. 
Q. Do you remember when it ,vas that you 

lived tl1ere? A. November I came there. 
Q. You went there in November, before your 

sister went there? A. Yes, sir. 
Q. And when did your sister go there? A. 

February. 
Q. The next February after you had been 

there? - A. · Yes, sir. _ 
Q. Then you stayed there with your sister? A. 

Yes, sir. 
Q. Until you both went away? A. Yes, sir. 
Q. While you were there, did yo~ see Mr. 

Oliver do anything to your sister? A. Yes, sir. 
He used to take his thing out,-you know how men 
are, different from ladies; they have such Ion~ 
things ·,-and he used to take it 011t; and he used to 
touch my sister; he used to try to touch my sister 
with it, only every time I used to come in time, 
and he did not have no chance to to11ch her. 

Q. And did that happen in the bed any time? 
A. Yes, sir. When we used to sleep, one of us 
used to watch, because, you know, he used to com.,:l 
in bed, and he used to tease us and touch us. 
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Q. vVhat did he try to do to your sister when he came in to the bed? A. Well, he used to put his arms around · her. 
Q. Anything else? A. Well, he used to take -he used to undress himself by her. 
Q. Did l1e try to do anything with your sister? A. Yes, sir. 
Q. \\Tl1at? A. Well, he used to take his thing out, and he used to try to touch her with it. And 

he used to make, you know, talk with her, to make l:cr touch it, but she used · to run a,vay. She used 
io sav to me, not to look at him, because it is a sin ., 
to do it. 

Q. Did he bother your sister's clothes? ., . Yes. He used to pick her dresses up, and she used to run awav to the woods . .,, 

A. 

Q. Ho,v many times; do you know? A. Very 1nany times. 
Q. How many times? A. Very many times. 

CROSS EXAMINATION BY MR. BARKMAN: 
Q. When was the first time that you saw this, Margaret? A. Sir? 
Q. When ,vas the first tiine that you sa,v any-thing that you have described here take place be-. tween Mr. Oliver and your sister'! A. \VelL 

20 

when she came there he used to do it to her. 
Q. First of February? · A. Well, first, you 

know, he didn't do it, like that, but after, ,vhen he 30 got a little bit used, he started to do it. 
Q. When what? A. When he got a little usei1 to her, you kno,v, he started to. 
Q. When he became better acquainted ,vi J1 her, you mean; is that it? A. Yes. 
Q. When was that, Margaret? A. That was about in May. 
Q. In May? · i\. Yes, sir. 
Q. That is the first time you saw it? Oh, :yes. No, not the first time, but I saw him many times. -fO 

.. 

. . 
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Q. Many times before that -? A. Yes, sir. 
Q. When is the first time, if . you recollect? 

You must know. A. Well, I really do not know 
when, but-

Q. What? A. I really don't know when it 
,vas, but I saw him do it. 

. Q. You do not remember when it ,vas. You 
10- say she went to Mr. Oliver's in February? A. My 

sister went in February . 
.. Q. Yes, your ·sister went in February? A. Yes, 
. sir. 
Q . 
Q. 
Q. 
Q. 
Q. 

• 

You had been there? A. In November. 
In November, preceding? A. Yes, sir. -
You went there first? A. Yes, sir. 
Is that right? A. Yes, sir. 
Your sister came in February? A. Yes, 

sir. 
20 Q. When after she came did you first observe 

this action of Mr. Oliver? A. Yes, sir. 
Q. When? A. Well, he was doing it to her 

after about a month after, around. 
Q. About a month after that? A. Yes. 
Q. Well, now, that would be the 1st of March? 

A. Yes, sir. 
Q. Now, you are sure about that, are you? A. 

"\.T • 
1. es, sir. 

Q. Positively? A. Yes, sir. 
30 Q. That . is in March. I do not mean the first 

day of March, but around the first of March? A. 
Yes , sir. 

Q. Where did this take p_lace the first time? 
A. Sir? 

Q. vVhat? A. Sir? 
Q. When; where? Where did this first oc-

casion that you have testified to, where he did these 
things that you have said-where did it take 
place? • A. He used to do it in the woods. 

40 Q. Well, I am not talking abo11t- well, excuse 



29 

_11argaret Fetsock cross. 

me. I will vvithdraw that. Was the first time in 
the woods, then, do you me~n? A. I can't-

Q. I am talking about the first time, now, Mar-
garet. I do not want to get you confused, not giv-
ing the time. I am talking about the first -time 
vou saw this. When was that, and where was ft? . A. vVell, that was about in l\iarch~ 

Q. In March? A. Yes, sir.· 10 
Q. And whereab -outs was it? A. Well, he 

used to do it in back of the woods. 
Q. No, I me.an this particular time that I am 

talking about, that you first saw; where was it? 
·A. I can~t u11derstand :you. 

Q. You cannot understand. I v\rill try to ex~ 
•plain for you. You say you observed this the first 
time in l\iarch? A. Yes, sir. 

Q. These actions of Mr. Oliver toward your 
~ister. No,v, I want to know vvhere it was that 20 
tL.at took place. A. Well, he used to tal{e hi~ 
long thing, you know, and he used to try to touch her with it. 

• 

Q. What? A. You know, he used to take -
Q. Yes; he tried to touch her with it? A. Yes . sir. 
Q. \Vhere ,vas it; where did that take place? 

A. He used,-you know, he used to take it out of 
here, and he used to try to touch her witl1 it. 

Q. He never did touch her with it? A. No, 
he didn't touch her with it, but he tried · to. 

Q. Tried to, yes. Where was the first time t~at 
he did that; whereabouts? Yo·u said it was 
around the 1st of March, but I want to kno,v 
vvhere it was. A. I can't understand vou . .., . ' THE COURT: He means in the house, or was j t outdoors, . or where? 

THE WITNESS: Yes, it was outdoors. 
THE COURT: Where-? 
THE WITNESS: In the woods. 

J 
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Margaret Fetsock cross. 

Q. The first time it was outdoors in the woods? 
A. Yes, ,sir. 

Q. That is around the 1st of March? A. Yes, 
• sir. 

Q. Your sister ran away, you said? A. Yes, 
my sister ran away from hi1n. 

Q. Where was the next time you saw this? A. 
Oh, it was outside, and every place. 

Q. Every place outside? A. Yes, sir. 
Q. Daytime, or any time? A. Yes, any time. 
Q. Andyousawit? A. Yes,sir. 
Q. And you were always right there? You 

were always there, and he never did touch y-our 
. t ? A N . sis er. . . o, sir. 

Q. Can you give any specific time that this oc-
curred? A. Sir? 

Q. ·Can you give any specific date wl1en this oc-
curred? A. I can't understand you . .. 

Q. You cannot? A. No, sir. 
THE PROSECUTOR: She cannot understand 

you, she said. Your words are too big for this 
Ii ttle girl. 

Q. Well, can you tell at any other time when 
this happened, besides this 1st of the month? A. 
I can't really tell you when, because he always 
used to do it,-many times he used to do it. 

Q. Was this in the house too? A. Well, he 
used to dress himself in the house, too, in front of 
the children. 

Q. 
Q. 
Q. 
Q. 

Undress, you mean? A. Yes, sir. 
Or dress? A. Undress. 
Did he have a room in the house? A. 
He had a room in the house on the 

S. ') 1r. 
same 

floor where you children were sleeping? A. 
Well, really, I don't know exactly where. 

Q. You do not know? A. No, sir. 
Q. Who slept with you? A. l\'.Iy sister. 
Q. And nobody else in the room except you and 



_ !.1.argaret f.,etsock cross . 

your sister'? A. Yes, sir. 
Q. How many times did you see th.is in March 

or April'? A. Oh., many times. 
Q. Many times in March? A. Yes, sir. 
Q. That is about a month or six weel{s afte1· 

your sister came to Mr. Oliver's? A. Yes, sir. 
Q. And that continued about the same, as yot1 

have described, right on up until you left the 10 
Oliver's; is that it? A. Yes, sir. 

l\tIR. BARKMAN: That is all. · 
THE PROSECUTOR: That is all. 
That is the State's case. 
MR. BARl{MAN: I think there should be a dis-

missal on the first count, your Honor; no charge 
tl1at he ever did touch this girl Teresa. 

THE COURT: Well, the charge is an attempt. 
MR. BARKMA ·N: Yes. There must be some 

touching, or something. Tl1ere is no attempt. It 20 
might be open lewdness under our statute, but I 
do not think it is any further than that. It would 
be open lewdness, but there is nothing else.- Botl1 
witnesses say he never did touch her. 

THE COURT: Well, the charge in the indict-
ment is that he did attempt to carnally know. 

MR. BARKMAN: But that was not the charge, 
in my opinion, your Honor. 

THE PROSECUTOR: I think counsel misunder-
stands the evidence. 30 

THE COURT: If you make that mo tion, I an1 
compelled to deny it, and grant you an exception. 

MR. BARl{MAN: Yes. I just want to get it on 
record, and I will tak~ an exception . 

THE COURT: Yes . 

• 

40 
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George Oliver direct. 

DEFENDANT~S CASE. 

Mr. Barkman .opened the case to the Jury. 

GEORGE OLIVER, the defendant, called as a wit-
ness ~n his own b-ehalf, being ·duly sworn, testi-
fies as follows : 

DIRECT EXAMINATION BY MR. BARKMAN: 

Q. Mr. Oliver, _wh~re do you live? A. Whip_-
pany. 

Q. How old are you? A. 57. 
Q. How long have .you lived in Whippany? A. 

"\Vell, it will be four years now the 1st of October, 
since I bought fqe first place there. 

Q. Where was the first place that you live 'd in? 
20 A. Well, that is about half a mile from where I 

live at the present time, on the Whippany Road. 
Q. When did you move from the first place to 

the place vvhere you now reside? A. The 16tl1 
day of July. _ 

Q. Of this la~t year? A. Yes, sir. 
Q. Do you know these -children that have been 

on th~ stand? A. Yes, sir. 
Q. ·· Did you at any time, as she described it, 

stick out your thing and run toward her? A. No .. 
30 sir, positively. 

Q. Did you go up to her rooin and undress be--
fore, and do the same- A. No, sir. 

Q. - thing? -A. Never. 
Q. Did you _ever go out in the woods, as she de-

scribed, stick out your thing and run toward her? 
A. No, _ sir. 

Q. You never, at any time, made any attempt 
to have any carnal knowled ·ge of this girl? A. 
N . o, sir. 

40 Q. How many people are there in your house-



George Oliver direct. 

hold, or were there, at any ti1ne? A. I couldn't 
tell that at all. I don't know. I never paid any-
really do not know hovv many there was. My wife-

Q. Well, there is your "\\rife, and wl10 else? A. 
rviy wife and my daughter, and grand child. At tl1e ti1ne-

Q. While Margaret or Teresa were there. A. 
"lhy, I don't know. I think she had about seven 
children, the most, as far as I kno,v. I never had 
anything to do with that at all. 

Q. And how many people are there in your 
family? A. Why, four; my wife and· I and 
darghter and grand cl1ild. 

Q: And how large a house was this house, the 
first house you lived in? A. I think there v1as c·flht rooms .. '- ., 

Q. Did you have a roon1 in the house? A. I 
l'iad a room in the new part of the l1ouse, away 
from the old part, the new part we put in. 

Q. Was that anywhere near this Teresa's room? 
A. No, sir. You had to go up-I ,vas on the first 
floor. And she had to go up to her room, up into 
the stairs; up in the other part of the house, in the 
new part-no, she slept in the old part, but UP·· 
stairs, and I vvas in the nevv part downstairs, Mc 
and the two boys slept, that. we had there with us .) 
slept in that room. I had a bed on one side, and 
they slept in the same room ,vith me, in the ne,v 
part, new part of the house, downstairs. Coul "1 
Pot get up into that place without you come 
througl1, went up thr9ugh tlie front-room., and llD 
the stairs. You couldn't get there any cv'her wav. 
without coming up through. And my ,vif e, she slept right in the next room. 

Q. To you? A. No, on tl1e otl12r part. T slept all alone with the two boys. 
Q. Now, do,vn at tl1e new place, vvher 0 did yo·1 
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sleep there, down at the place where you are liv-
ing now? A. Well, there is fifteen rooms in that 
4ouse. . I slept in the old part; me and the boys 
slept, in the front-room, on the- in the old-

Q. What? A. What is this, when the other 
people were there? · You kno,v we had part of the 
house rented at first to-

Q. Mr. Moore, was it? A. Yes. I slept in 
that room then. The boys and I had that front-
room at that time. 

Q. Now you say you had part of the house 
rented in the new place. Was that a double 
house? A. Yes. 

Q. Who occupied the side that you had rented? 
A. A party by the name of Moore. 

Q. How long were they there? A. Well, ,ve 
moved the 16th day of July, and they left, I guess, 
the day before September, because they didn't pay 
any September rent. 

Q. The 1st of September? A. I think thev . 
left the day before September. 

Q. They were there, then, during July and Au-
gust? A. Yes. 

Q. And you had the other side of the house 
where you lived with your wife and these chil-
dren? A. Yes. 

Q. ,vhat place did you occupy in that house? 
A. I occupied that front-room, that front-room 
and-

Q. Downstairs or . upstairs? A. Downst~irs. 
Q. Where did _these children, Teresa a11d Mar-

garet, sleep? A. Why, they had a front hall--
front-room upstairs. 

Q. Now, at that place she said you came in her 
room and stuck out your thing, but did not touch 
her. Did yo11 do anything like that there? /\. 
No, sir, never. , 



George Oliver cross. 

CROSS EXAMINATION BY THE PROSECUTOR· 

Q. Was Teresa out in the woods during the 
daytime while sl~e was tl1ere? A. Why, if she 
wanted to go, yes, she did. Yes, she did go out in 
the woods. 

Q. Whom did she ask if she wanted to go? A. 
She never asked me. 

Q. How did you know, then, that she asked 
anybody? A. I didn't say she asked anybody. 

Q. · You said if she wanted to go she asked and 
,vent? 

MR. BARKMAN: No; he said she could go. A. 
I said she could go. I did not say that she asl{eu 
anybody. She was old enough not to ask any-
body. 

Q. How old was she at that time? A. Why, I 
( .o not kno,v hovv old she was; seventeen, I sup-· 
rose; whatever the evidence was. I didn't know 
110w old she was. 

Q. Where ,vere you born, Mr. Oliver?· A. I 
was born in New Jersey, my father and 1nother 
and grandmother and grandfather. 

Q. Where were you born? Never mind your 
ancestry. A. Jersey City. 

Q. What is that? A. Jersey City. 
Q. Where in Jersey City? A. Why, I don't 

know exactly the house now. Bergen Square 
somewhere. 

Q. You remember your grandfather and grand-
mother being born, but you do not remember 
wl1ere you were bor~; is that right? A. I don't 
know the house where I was born, no; I can't re -
member. 

Q. What? A. I cannot remember the hous0 
I was born in, no. 

Q. When did you come to Morris County? A. 
Morris County? Why, I bought this first placP 
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four years ago the 1st day of October, and I have 
owned lots of places over in Morris County or 

---Somerset County, Stirling. 
_ Q. Do you not know where you have been dur-
ing your life? D9 you not know "'rhere you lived 
during your life? A. I d:on't understand what 
you are getting at. 

10 Q. You do not understand that? A. No, sir. 
Q. Where did you live before you came to Mor-

ris County? A. Why, I lived in Brool{lyn. 
_ Q. What did you do in Brooklyn when you lived 

there? A. I was - worked on the railroad. -
Q. Rapid Transit? A. I worked on the 

Brook.lyn Union Elevated for about twelve years, 
and then I had a farm, and I give up; and then I 
went back to work on the Interborough, and T 
·worl{ed for about twelve years. 

" 
20 _ Q; Where else did you live before you came tc\ 

lVIorris County? A. -What do you want, my whole 
life's history? I do not understand - really ,vhai· 
vou-•. , 

MR. BARKMAN: Go ahead. Just tell 1-1s wher .f' 
vou lived. I do not see how it is material. " . 

- A. (Continuing) I have lived in New Orleans; I 
have been to Cuba; lived in Virginia; I l1ave livec1 
in Virginia. I have been a rolling s~one. Every --
,vheres I have been. 

30 Q. I-Io,v long have :you been married? A. I 
think we were married in 1894. 

Q. Your wife l{nows, I suppose, and you do not. 
- I see you looking toward your ,vife. Do yot1 no~ 
'kno\v when you were married? A. 1894, I think; 
June 4th, 1894, I think, or 1896. I don't know. T 
couldn't tell you that. I suppose the marriage 
certificate will tell. 

Q. Were )rou married when you lived in Brook-
lyn and ,vorked on the Rapid Transit? A. Yes, 

4{) ,sir. I was married in Brooklvn and worked on 
o.l 



George Oliver cross. 

the Rapid 1 ran :sit. 
Q. You have not been married hut once? ' A Once; yes~ 
Q. And what business was your wife in after 

you ,vere married over in Brooklyn? A. , Sh~ · 
,vas in no business at all. She attended her own 
business, I guess, attended to her house, the same 
as any other decent woman would do. 

Q. When you came o·ver to Morris County, your 
"'if e or you started in the business of boarding 
children, did you not? A. Board of Ilealth k .ne,i' ,

1 it; she had a permit to do it. 
Q. What was that? A. I say she h.a:d a per-

1nit fro1n the Board of Health to do business. 
Q. What Board of Health? A. State Board at Trenton, I suppose. 
Q. Do you not know anything about the boar.d . 

ing of these children, and how · you came to go in 
the boarding house business? o·o you not kno," 
anything about that? . A. I never wanted them at all. 

Q. What is that? A. I say I never ,vanted the children at all. 
Q. Well, you consented to, h·aving th·e c11i1d·ren 

boarded at your place, did you not? A. w ·ell~ 
my wife claims she was the boss of the house. 

Q. I see. And your wife or you got a license 
or permit from the State Board at Trentan? .A .. 
If you will please cut me out of it, because I had 
nothing whatsoever to· do with the license; did not 
want the license; - did ·not have nothing to· do wilh it. 

Q. Who got the license? A. My wife got i! 
Q. How long ago? A. I don't kno'1v. 
Q. What? A. I don't know~ because I -·-· 
MR. BARKMAN: I d'o not object to any question 

that bears on the issue in this case, but I d·o not see how this does. 
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THE COURT: Well, if you object to some ques-
tion, I will rule. 

MR. BARKMAN: I have not objected before . I 
object to the question because it has nothing to do 
with this case. 

THE COURT: There is nothing before us 110,v, 
Mr. Barkman. If you will interpose a tin1ely ob-

10 jection -
MR. BARKMAN: I think there was a question 

asked .before. 
THE COURT: He has answered it. 
MR. BARKMAN: Oh, did he answer it? 
THE COURT: Yes . 
. MR. BARKMAN : All right. 
Q. When you lived in Brooklyn, bef or ·e you 

came out in New Jersey, in Morris County, a11d 
bo~gl1t this place, you · and your wife had an un -

20 derstanding that she was going to board children 
out there, had vou not? · ., 

40 -

MR. BARI{MAN: I object tu· that too. 
A. No, sir, we did not. 
MR. BARKMA ·N: It does ·not make any differ-

ence. 
THE COURT: He · has ·· answered no. It will not 

do you any harm now. 
Q. How · long were · yot1 out there before you 

determined that you would maintain a boarding 
house for children ~ of this kind? 

MR. BARKMAN: That I object too, 'because I do 
not see how it throws any light on this charge. · 

THE COURT: I will have ~to overrule · it. It 
seems to me it might be pertinent. 

1'/f'B__· BARKM.A.N: I pray an ··ex~eption. 
THE GOURT: Exception allowed. 
A. What was that? 

(Question read .. ) · ., · 
A. I never determined at all.- ·J, n·ever had anv-.. 

thing to do " 'ith it. _;- _ 

I 
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Q. Did not you and your wife talk it over? A. 
No, sir. 

MR. BARKlVIAN: I object to that too. 
Q. What did you think when you saw these 

fourteen children walking into your place? A. 
Never saw fourteen children there. 

Q. How many were there there? A. I say 
there was not fourteen. 10 

Q. vVell, how many were there at any one time? 
A. My wife could answer that, I think, better than 
I can, because I never paid · any attention to how 
many was there. 

Q. Who bought the food for the children? A. 
"\Vl1y my wife bought the food, not me. 

Q. Did she work and earn the money to buy the 
food? A. She went to the store and bought it. 

O. And who paid for it? A. I suppose she 
JJaid for it. 20 

Q. You did not pay for it? A. No, not when 
she paid for it. She bought the stuff. 

Q. Did you ever pay for it? 
MR. BARKMAN: I am going to object, your 

Honor, to this line of examination. I do not see 
how it is-

THE COURT: I think the Prosecutor is entitled 
to find out who is running this place. 

MR. BARKMAN: On this charge ·here v1hat dif-
ference does it make if they had a tli_.c,usand cl1il-
dren there? It 00( .. s not makt. any di·ffei-ence, 
,vhat happened to any other children --- th ese two. 

THE COURT: It seems to me, in certain aspe c~s 
of it, it m ight be competent. That is the reason l 
am admitting it. J 

MR. BARK .MAN: Well, I take an ex ceptio D .. 
formally, to any of thi~ line of examina tio n , so as 
to be protected. 

THE COURT: Yes. Exception allowed. 
Q. Did you ever pay for any ·of the ordinar y 
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food that these children ate at your place? A. 
l\tly wife bought the stuff. I can't understand why 
you ask me questions like that. I was around the 
place d,ojng my work, taking ca,re of my chickens, 
apd frui _t, an(J :planting anq stuff,, and selling it. I 
can't tell you abo:ut~ l d.on't u.nderstand the iden 
in asking me thi _s question; I can't see. 

Q. Can you not answer it yes or no, wJ:-1ether or 
not you paid anything for the food that these chil-
dren ate at your place? Did you or did you not? 
A. My wife bought it. 

Q. Did you ever pay for any? A. Many time 
I hav~ went to the store and brought things, cer-
tainly. 

Q. And you raised the food that th_ey ate on 
your farm, did you not? A. Partially, yes. In 
the sum1ner time I rai~ed lots of corn, beans, and 
potatoes, and anything that · anyone raises on a 
small farm. 

Q. How many children did you have there in 
November, 1923? A. I couldn't answer that. I 
couldn't tell. I don't know . 

Q. How many . rooms did you have in your 
house in November, 1922? A. I supp .os-e ther<-
was eight roon1s-I think there w,as eight rooms in 
tl1e house. 

Q. Do you not kn .ow? A. Yes, there was eight 
ao ro0ms. 

Q. Including the addition that you had put on. _, 
A_. Yes, that was including-- I think it was a-- it 
was a five-room house . th -~t we -_put three :rooms on .. 

Q. Who built the additioi:1, . you or ·your ,vife? 
A. Me or my wife? A. I had carpenters to do it. 

Q. Who paid for it, you . or your wife? 1\. I 
paid for it. 

Q. You got the money for boarding these chil-
dren did you not? · A. I never see a. ce.nt ,of.. it. 

40 She handled the monev. · . . .., 
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Q. Did she not give you any of it? A. No, sir. I had my own. 
Q. You earned the money, then. working in the garden, . from the product that you .fed the chil-dren, did you not, to put the addition on the house? A. Why, I owned -a farm, and bought property and sold .property, for a number of years, a num-ber of farms throughout Jersey here. I guess I owned . five or six. And -I bought places; and I have made money by reselling them. That is how I ma _d·e money. 

Q. You are a real estate dealer · like Mr. Bark -n1an; is that right? 
MR. BARKMAN: Well, thaHs no crime, is it? THE PROSECUTOR: No, I did not say that. Q. I say you are a real estate dealer like Mr. Barkman? A. I don't know what Mr. Barkman <'oes. I know he has been my lawyer for about--a number of years. 

Q. Well, you say you bought and sold a lot of farms? A. Yes. 
Q. And you are a real estate dealer; is thilt right? A. I buy property and fix it up, work, paint it up, fix it up, and sell -it. 
Q. Who bought the bread that the children att' who were boarding at your place? A. Why my wife bought the bread. She made bread and cake and pies herself. She made a lot of home-made bread . . 

Q. You used to buy bread in large quantities, did you not? A. Large quantities? 
Q. Yes. A. ·Why, no, I don't know. I used lo buy sometimes forty or fifty loaves at a ti1ne. Q. Certainly. And do you reme1nber whom youboughtitof? A. Yes,sir. . 

Q. And do you say now, under oath, that you did not pay that man for that bread? A. I pai,i him for the bread, yes. 
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Q. Cer~ainly. How many rooms were there in 
the addition that you built on your house? A. 
Three rooms, three roo1ns and bath. 

' ' 

Q. How many rooms had you before this in the 
house? · A. Five. 

Q. five. And when . was the addition built? 
A. I guess it was about two years ago,-three 

10 years ago. 
Q. It was before these girls came there? .. A .. 

Yes, I tl1ink so. · I ain't sure. I wouldn't-I can't 
remember that, to tell the truth, whether it was or 
not. Of course, I think it .was . . 

Q. You very easily told us how old you were; 
you can remember when you were born; why can 
you not remember these things? A. Well, I can't 
remember exactly. I knovv I had carpenters comt? 
there to put the building on. I didn't think there 

20 ,vas anything like this coming up, I would have to 
answer such a question like this, offhand lil{e. 1 -
can't remember. 

Q. Well, you had a tenant in the addition you 
built on your house, did you not? A. No, sir, 
never. 

Q.· Well, I ·· understood you _ to say on . direct . 
examination that another family lived- _ A. That 
is another house. We sold this place and n1ovet:l 
to a fifteen-room house, where we are living at the 

:JO present time. ·· 
Q. Well, then, you moved there in July? A. 

July 16th. 
Q. St1rely; ·and that is _ what you meant when . 

you said that you and the boys slept downstairs ir~ 
the other part, is it not? A . . Yes, well, not -

Q. No~, is it not? That is enough. That js 
what you meant, then, . did yo11 not, that you anct 
tl1e boys slept downstairs in the other part; yoll 
mean the new house that vou live in now? A. I 

, v 

40 mean both houses, th ·e . other ho11se too, in the win-
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L ? . -~J 
I 

ter time. In the summer tirrie I slept up in a 
bungalow . we had in the other place. The boys · 
and I slept up there. _ 

Q. Who were the boys? -A. Why, -it was - one 
name was Haffner; Alfred and Teddy Haffner. 

Q. How old were they? --A. ·oh, I should-judge 
about twelve and ten, something like that; about a 
}rear and a half difference, or two years difference , 
be tween them. 

Q. Where are those boys now? A. Why, they . . a~e with ,:their parents. 
Q. Do you know where? A. My ,vife might 

know. I don't. Not the exact address. 
Q. Is your wife -still maintaining a · boarding 

house? A. She has got two children no,v~_ _ 
Q. She is not maintaining -the boarding ·· house -

any more under the State Board, is she? : A. ·No. 
Q. vVhendidthatcease? A. Idon~t-k~now -.: ·I 

couldn't tell you the exact date. 
Q. Was it after you moved in the new house or 

before? A. In the new house, I think. 
Q. Was it before or after Teresa left your 

place? A. It was before, I believe. 
Q. You were only in the new house from. July 

11ntil the latter part of August, when Teresa left? 
A. July 16th we moved to the new house . 

Q. You were in your new house a little over a 
month before Teresa left. Do you mean to sa y 
that after you moved in the ne,v house, and befor r: 
Teresa left, your wife ceased to run a boarding 
house under the State Board? A. I forget when 
th.at - when she did-when that all l1appened~ . _ 

Q. So you forget about being olit in the ,voorls 
chasing Teresa around, do yoi1 not? · A. I don't 
forget it. I could . not forget it, because it nev _er 
happened. 

Q. Are you sure of that? A. Positively sure 
of it. 
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Q. You for get about going . to l1er bedroom and 
seeing her in bed, do you not? A. _Never did it. 
How could I forget it? 

Q. Yo11 forg .et ·all , those thing _s now? A;. No, 
sir, ! ;do .not forg .~t nothing .:on that score. That is 
something I -~ertai:nly . would . remember, anything 
like that. , " . 

10 Q. Although -you forget everything else; is that 
right? A. No, not everything. 

Q. How many girls .of Teresa's age were ·board-
ing at your place at the time . that Teresa was 
b·oarding there? A. None whatsoever. 

THE PROSECUTOR: That is all. 
MR. BARKMA -N·: That is all. 

JOSEPHINE . OLIVER, called as · a witness on be--
half of the Defendant, .being duly sworn, testi-

20 fies as.follows: 

DIRECT EXAMINATION BY MR. BARKMAN: 

Q. l\'1rs. Oliver, you are the "vife of Mr. Oliver, 
the defendant in this suit? A. Yes, I a1n. 

Q. And you live with your husband in· Whip-
pany? A. I do. . 

Q. You know Teresa Fetsock and Marg _aret Fet-
sock? A. Yes. 

30 Q. When did l\'1argaret come to · your house to 
board? A. She com -e the 9th day of November. 

Q. Of what year? A. 1923. 
Q. 1923 or 1922? A. 1923: This is -1924, isn't . 

it? A year ago. This is .1924 .. · 
Q. That would be 1922!. What day · did you 

say? A. 9th · of Novemrrer. , 
THE COURT: . 192-2. 
Q. 1922. When did Teresa come to your place? 

A. Her sister brought her the 7th day of February. 
40 Q. Tl1at is Mrs. Bonda? A. Yes, Mrs. Bonda. 
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Q.. After Teresa was brought there was Mar-
garet "vi th you all the time? A. -No, she was not. 

Q. When did Margaret leave you? A. Well, 
I had a lady from the Board of Health, requested 
me to send her to back to New York, and I was 
just about to take her when Teresa begged me -
she said, "Mrs. Oliver, if you take Margaret · away ," 
she said, "I will go crazy, and I will kill her before 10 
she goes." She said, "I have been separated be-
fore but I never intend to be separated again." So 
she said, "Please place us somewheres.'' And I 
tried several places, and they wanted such enor-
mous board to board them, as I was only getting 
eighteen from the sister. So I placed her with a 
lady at the rate of twenty-five dollars, and I was 
only getting eighteen. 

Q. Where did you place her? A. I placed her 
in Bernardsville, right near the depot, the 24th . 26 
day of March. Then I wrote to the principal of 
the school, when could I go for her, and h~ said 
school wo11ld be dismissed the 22nd day of J11ne. 
So I went for her, and -

Q. What day of the month? A. 22nd day of 
June 

Q. Then she was away from your house on the 
24th of March? A. 24th of March. 

Q. Away practically to the 22nd of June? A. · 
22nd dav of June, yes. 30 

Q. Then she · came back to yo11? A. Then she 
ca1ne back to me. She did not want to come back 
because --

Q. Never mi11d what she _ wanted · or did not 
,vant. Just answer the q11estion. She came back. 
,vas she and Teresa with you from that time on 
until they left? A. Yes. 

Q. Now, how many people were there in your 
household? A. How many? 

Q. Yes. A. Nine. 40 
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Q. Who made up the nine? . A. Two brothers .. 
two sisters, two- - four · sets of sisters, including 
Margaret and Teresa, and two other sisters, two 
brothers, a brother and sistei:, and one little Irish 
lad, just from Ireland. I was keeping him for a 
couple of months until his father married. 

Q. Then you had your own daughter? A. Yes, 
10 my own daughter. 

Q. And your granddaughter? A~ My grand 
child. 

Q. Is this your grand~aughter? A. Yes. 
Q. And this is your daughter? A. Yes, that 

is my daughter. 
· Q. And 1\Ir. Oliver? A. Yes. 

Q. Now, in the summer ti1ne, where did Mr . 
Oliver and the boys sleep? A. Up in the bunga-
low, with two big boys. 

20 Q. Bt1t in the winter time, whereabouts did he 
- A. He slept UIJ there until I went up an.d de-
manded him to come down before he would freeze. 

Q . . He did not sleep in the house; is that it? A. 
Up to about December, I made him come down. 

Q. That was in the old place? A. Yes, in the 
old place. He slept in the new place, the ne,v part 
of the house, the new addition. 

Q. How many families ,vere in this new ·house 
after you purchased it? A. How many · families~ 

!JO Q. Yes. A. The new? 
Q. Yes, the new house. A. Just one family. 
Q. What is the name of the family? A. Mrs. 

Moore 
Q. They just occupied the other side? A. The 

other side, yes, sir. 
Q. When did those people move? A. Thev 

moved the 30th day of August. And I see her give 
Teresa some money, and Teresa walked off. 

Q. Did some of these childr .en go to school? 
· 40 A. All ,vent to school; never missed a day. 
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Q. Were they all old enough to go . to school? 
A. Well, a Ii ttle Irish lad did not go to school, · 
and one of the little sisters did not. 

Q. But the others? A. All the rest never 
missed a day. 

Q. At night would tl1ey be around the house 
playing? A. Always; always. 

Q. Would they play out in the yard, and around 
the yard too, as well? A. Only in hammocks 
during the day, and the drive right near the house . 

Q. Did you ever see what Teresa says, that your 
husband stuck out his thing and ran after her; did · 
_you ever see that anywhere in the house? A. 
Never sa,v anything. Never expect to see any-
thing like tl1a t. 

Q. You never did see anything like that? A. 
No. 

Q. At any time? A. No. , 
Q. Teresa says that on one occasion he un-

, dressed in front of you, and said that is w,hat he 
did lo you, or something like that, and he ·would 
do the same to her. Did that take place? A. I 
never saw hi1n undress in my life. I never saw 
my husband undress in my life. . 

Q. Before the children? A. Nor before my-
self. 

Q. Never. 

CROSS EXAMINATION BY THE PROSECUTOR: . 
Q. Your husba11d did not sleep up in the bunga-

low in December, or during last summer until De-
cember, did he? A . . Yes, 11p until I went up and 
de1nanded him to come down. I was afraid - the 
boys said they was not cold, but I know that he 
was older than the boys, although they had thick, 
heavy Irisl1 blankets that came from the old ·coun-
try. Still I was afraid; and my husband is subject 
to colds; and I demanded him to come down. 

10 
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Q. Are you sure, Mrs. Oliver, that he slept up 
in the bungalow last summer? A. All last sum-
mer? Yes. 

Q. He says that he moved in the new house last 
July. A. Oh, well, I mean-when we moved, we 
moved the 16th day of July. 

Q. Now, you do not mean that at all. You 
10 meant that he slept u.p in the bungalow last sum-

mer, but you did not figure right, did you? A. 
Well, we did-yes, we moved, you know, of course. 
He didn't sleep there after we moved. We had 
two rooms, yo11 know. · · 

Q. The )rear that he slept up in . the bungalo" 1 

"vas the year before Margaret came, ,vas it not. A. 
Yes. My husband slept 

Q. And you had to go up in the same year and 
get them, and get your husband down, out of the 

20 bungalow? A. Yes, that is right. 
Q. But he ,vas not sleeping up i11 the bungalow 

any more, then, was he? A. No. He slept in the 
other house with the t" 10 big boys. 

Q. So he was down there all the time the girls 
,vere there? A. Teresa slept right alongside of 
me, and I slept adjoining, adjoining room. The 
doors were open all the time. 

Q. That is the reason your husband did not 
sleep ,vith you; is that right? A. No, he never--

iJO l1e always slept alone all his life. 
Q. But he was down around the house, just the 

same, last summer, all the time the girls were 
there, ,vas he not? A. Yes, he ,vas down and· 
around too. 

Q. That is right? A. Tended to general af -
fairs. . 

Q. And why did you, out of the generosity of 
your heart, donate tl1e difference between $18 a 
month and $25., to put Margaret out to board do,vn 

40 at Bernardsville? A-. Because she told me sh<" 
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took a poison to poison -herself, and took so much 
it did not take effect, and s-he would poison Mar-
garet if I did not. And I made up my mind -I 
would do it. A.nd I told her I would do it when 
the school was over, as the lady in Trenton said~ 
"Mrs. Oliver, when vacation comes, you keep her, 
and then be sure and send her back, and to send 
the other thing back too,'' pointing her finger at 10 
her. 

Q. When did she say that? A. Just previous 
to my shipping Margaret; one of the ladies of Tren-
ton. 

Q. You have not told us any time on that. A. 
Oh. Well, let me see. I guess it was around 
about tl1e 1st of March, because Margaret left the 
24th of Marcl1, because it took me three weeks to 
place her. 

Q. It took you about twenty-four days to do the 20 
job? A. Well, I was trying, )Tou know, to get 
different places. They wanted such big board, 
and I was getting such little board. 

Q. Whe11 was it the State Board tool{ your li-
cense away from you? A. Oh, after, -let me see, 
in October. 

Q . . In October? A. In October. 
Q. Last October? A. Last October. 
Q. How long had you had the license'! A. Oh, 

I guess I had it two years. 30 
l\t1R. BARI{MAN: I object to this line of ques-

tioning, your Honor. It is not cross examination. 
It has nothing to do with the question, throwing 
any light on this alleged crime, 1whatsoever. · 

TI-IE C.OURT: It has to do with testing her 
credibility. 

MR. BARKl\fAN: To test her credibility with 
reference to any -

THE COURT: This . evidence about what hap-
pened to l\ilargaret. · Do you not think so? --to 
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MR. BARKMAN: Allow me a11 exception. 
THE COURT: What? 
MR. BARKMAN: I pray an exception. 
A. I guess about two years. I don't k11ow just 

the date. I gave both to Mr. Barkman, just as soon 
as the lady called and told me that my license was 
taken, at the Board meeting. She said, "Mrs. 

10 Oliver, you ca11 bri11g them after." Instead of that 
I sent them to Mr. Barkn1an, and I don't just know 
the date. 

Q. Had you ever run a boarding l1ouse before 
you got a license? A. Before? 

·Q. Yes. A. No. I had a few children, y-es, 
three or four. I did not -

Q. Where? A. Right near, in Whippany. 
Q. You l1ave only been in Whippany about 

four years? A. Yes; and this all happened in 
20 four years. 

Q. You never had any experience before in the 
boarding house bus tiness, had you? A. No, I 
never did. 

Q. How did you come to embark, two years ago, 
on that tempestuous sea? A. Because I was 
loneson1e. I lost a daughter four years of age, and 
I missed her; a11d I cried night and day. Came to 
the country to forget our trouble; and I adopted 
our little baby, and came on here. 

:io Q. You had one df1ughter, had you not? A. 
Ah, yes, I did, but she was younger. Four years 
and seventeen is quite a difference, you kno,v. I 
would have to leave my husband if I didn't, I was 
so lonely. -
· Q. Mrs. Oliver, where did you get the food to 
feed _ all these children that you boarded there? 
A. Well, just as soon as ,ve landed there, my per-
fect husband gave me $500. He sold $500 worth 
of trees, and he had the trees cut down, and gave 

40 me $500, and said, "Spend that economically." 
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And, of course, I spent that as I chose. 
Q. That was for support of the childre11? A .. 

Oh, no, not much. I think I got some board from 
them, but it was not very much, you know. 

Q. Your husband knew you were going to spend 
it for that purpose? A. I don't believe he knew 
any more than you did, man. I told him nothing. 

Q. Never told him anythin -g? A. He was a 10 
jewel of a husband. He never asked questions. 

Q. I see. A. Never asked questions. 
Q. You 1nean by that you did all the talking? 

A. I did all the talking, and I did the bossing. I 
said I would be boss, or pay me off and let me go. 

Q. Well, that is usually the way, you know. A-. 
\Vell, that is the God's truth I am telling you on 
the stand. I said, "Pay me off and let me go, or I 
an1 boss." 

Q. Your husb~and worked out in the fields all 20 
day long and raised the produce and fed the chil-
dren, did he not? A. The vegetables. We all 
feasted on the vegetables. 

Q. J.i\.nd ,vas - that all they had to eat, the vege-
tables? A. Well, we had two hundred chickens . 
and an able-bodied family cow. 

Q. Your husband took care of those also? A. 
He just took care of the chickens and the able-
bodied cow. 

Q. And he milked? A. If I did not milk, after 30 
he came on. 

RECESS. 

AFTER RECESS. 

JOSEPHINE 01.JVER, resumes the stand and 
testifies as follows: 40 
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CROSS EXAMINATION BY THE PROSECUTOR 
(Continued) : 

Q. What was the name of tl1e woman at Ber-
nardsville with whom Margaret boarded at your 
request? A. Mrs. William Wynn. 

Q. She is your sister, is she not? A. No, she 
10 is not. ( 

Q. Is she related to you? A. A half-sister's 
daughter. 

Q. How long was Margaret there? A. From 
the 24th day of ·March until the principal said l 
could come for her, the 22nd \ day of June, closing 
of school. 

Q. And sl1e was at your place, then, from June 
until August? ., A. Yes. 

Q. Now, in the meantime, and about the l6tl1 
20 of July, you removed from the old place to the 

new? A. Yes. 
Q. And did you rent the old place? A. No. 

It was already rented, ·the building,-half the 
b11ilding was rented and occ ·upied, and they al-
lowed the folks to remain. 

MR. BARKMAN: · You -did not answer the ques-
tion. You said the old place, did _ you ·not? 

Q. I said the old place. A. Oh, I thought you 
meant the new place. The old place, we still -

!lO Q. I see. And did the party tal{e possession as 
soon as you moved out? A. Yes, they took pos-. session. 

Q. Then your husband did not do any farming · 
that summer, did he? A. No, nothing at all. 

Q. So l1e did not raise this healthy _ cow that 
summer? A. Oh, he never raised a11y cows. 

Q. Do you mean to say 110w you paid this Mrs. 
Wynn $25 a montl1? A. Yes. 

Q. For Frances or for -- A. 1VIargaret. 
40 Q. For l\'Iargaret? .A.. Yes. 
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Q. Is not the reason why you took Margaret 
away, because the State Board of Health would 
not permit you to have as many children as yo11 
had there? A. Yes. She told me to send Mar-
garet to New York, and I was getting ready to do 
so, only Teresa begged me not to do it. She said 
she was not separated all her life, and that she 
was- she took care of Margaret when she was a 
baby, and if they were separated, she would poison 
Margaret. And she said, "Only do that, Mrs. 
Oliver, until the closing of school, if you wish." 
Then sl1e wanted me to take her back again. I 
said, "No, I am going to give both to New York." 

Q. Did you not know better than that even if 
she said that, when tl1ey were separated? A. 
They were not separated from each other when 
they ,vere- she was talking about it when they 
were together. 

Q. You did not take it seriously, that she would 
poison Margaret, when they were separated? A. 
She 1old me she took poison herself, and took too 
much. 

Q. ~argaret was separated from her when you 
took her down to Bernardsville, was she not? A. 
Yes. 

Q. Of course. A. Surely she was. 
Q. Yet you say she was going to poison Mar-

garet? A. Yes. 
Q. Before she left? A. Before she left. ShP 

was there three weeks after. I was ordered to do 
it, becaus ·e that lady was a very dear woman. She 
said, "Mrs. Oliver," she said, "I do not care where 
you take he ·r. If you do not want to take her to 
Nevv York, you place her anywheres. As long as 
she is willing, I am willing." 

Q. The Board of Health said th.at? A. One of 
the ladies at Trenton. 

Q. They did not care anything about where the 

10 
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30 



54 

Josephine Oliver cross. 

children went, did they? A. They said they 
couldn't dictate. They were very interested in the 
children, indeed, but they couldn't dictate. 

Q. At the time when you were talking about 
poisoning, ,vas that the time when your model hus-
band attempted to commit suicide by taking 
poison? A. .I never knew he took poison. I did 

10 not know anything about it. 
Q. Did you not know that he told you he was 

going to take poison? 
MR. BARKMAN: I object. 
A. No; that is a revelation. 
MR. BAR.l{MAN: I object to that. 
Q. It is? A. Yes. 
MR. BARKMAN: I object. It has nothing to do 

,vi th this case at all. 
THE COURT: She has answered. 

20 MR. BARKMAN: I had my objection in in time. 
It is already answered. I object to that line of 
examination. 

Q. How many chickens did you have. A. Oh, 
man alive, I guess about 500 altogether. \\Te 
would buy them a day old baby chicks, you know, 
and my husband raised them. 

Q. Yes. You sold them? A. Well, I don't 
know. We ate the principal- we didn't sell them. 
\Ve would save tl1e p11llets, and we ate the rest. 

:~o Q. You sold the eggs, did you not? A. I don't 
know. We put up a sign on the tree, like all our 
neighbors, and we sold them once in a while. 

Q. You sold the produce that ,vas raised on the 
place? A. Not so much; a few things, such as 
corn. We couldn't eat all the corn, so we sold th~ 
corn. I do not think we sold anything else, to teP 
yo·u the truth. 
· Q. How many children did you have boarding 
there? A. I had, · I think~, nine, as I told you be --

Lt() fore. 



55 

Josephine Oliver cross. 

Q. Nine? A. Nine, yes; a little Irish fello,,, 
a-

Q. Why have you not reported on the little 
Irish fellow? A. Because he was the extra lad 
that the Board of Health was good enough to let 
me keep until his father married. He was tl1e 
extra one. 

Q. And they went outside of their rules to let 
you keep him; is that right? A. Well, I don't 
l{now; just for a few months. It was just out of 
consideration, for the little fellow had just come 
over from Ireland with his father. 

Q. Did you send for him? A. What do you 
say? 

Q. Did you send for him to come there? .4t\.. 
Oh, my, no, I didn't send. 

Q. How many children did you have there from 
the time Margaret was there until the time Mar--
garet and Teresa left? A. Just nine; and thc11 I 
had six after that. 

O. Were there nine there all the time-? i\ . No. 
Q. What? A. Oh, no; just the six; just the 

six; 111y 11umber. 
Q. How much board a ,veek did you get out of 

each child? A. I got paid by the month. 
Q. How n1uch per m_onth? A. Mrs. Bonda, 

she sent me $38 every month. 
Q. No; I mean to all of the children; what ,vas 

yourrate? A. Whatdoyousay? 
Q. What was your rate? A. I couldn't tell 

you about that. I couldn't tell you about that. 1 
am not very good at mathematics. 

Q. ,vere you keeping tl1e children for your 
health, or for - A. Just more for company. As 
I told you before, I lost a daughter, and I was lone-
some. 

Q. You wanted nine children for company! 
A. Yes. I would take ninety-nine if I could. I 

10 

20 

30 

40 



56 

Josephirze Oliver cross. 

a1n very fond of children. 
Q. How did you get the means to support these 

nine children? . A. Well, I had the cow, and, as I 
said, we had, off and on, four or five hundred . . 
chickens. 

Q. But you had to feed the chickens, did you 
not? A. Yes, we had to feed the chickens. 

10 Q. Where did you get means to do all this? A. 
Well, I had money in the bank, and I-in fact, I. 
was never without money in the bank, because I 
always saved when I was younger. I saved money 
my mother left me. 

Q. Now, listep.. Your daughter did not stay 
home, did she? A. Always stayed home upto the 
time she left to study. 

Q. When was that? A. She left the 9th day 
of April, and came home on the 22nd day of July. 

20 Q. She was not studying very long, ,vas she? 
A. Oh, no; there was no science; a11d she did not 
require mucl1 time; just telephoning, that was all. 
She had to go down to the school. 

.Q .. She was studying telephoning? A. To be --
come a telephone operator, that was all. 

. Q. Only your granddaughter was there? .A .. 
My granddaughter. 

Q. Yes. A. That is the baby, yes. I have her 
since birth. 

:H) · Q. So that you really had two children of yours 
there, had you ·not? A. No, I did not have - my 
daughter was away from April to July. 

Q. I know, but yo11 took those boarders befor~ · 
then. You were lonely before then, were you not? 
A. Yes. I was lonely fro1n the time I landed in 
Jersey with the adopted baby, that I adopted in 
the Brool{lyn Courts. 

Q. Ho"' did you come to land in Jersey? A. 
\Vell, it must have s01ne attraction, you know. I 

4-0 simply liked Jersey better than any place. I have 
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been practically away up in Sullivan County, and 
visited C.onnecticut; and 1· must say I like Jersey, 
and the people in Jersey. ( 

Q. How long have you lived · in Jersey alto-
gether? A. Well, I came in in 1909. 

Q. In Morris County? A. Yes, in Morris 
County. 

Q. Where did you go before that? A. Man 10 
alive, I ha ·ve lived everywhere. 

Q. That does not mean anything. A. We had 
four farms over in the Branch Line -

Q. All at one time? A. No. We bought and 
sold. 

Q. And that man here, your model husband, 
took care of four at one time? A. No. He comes 
up ,veek-ends. 

J\IIR. BARKMAN: I do not want to interrupt. I 
~~-vant her lo answer that. She started to say she 20 
had four farms in the Branch - and the Prosecutor 
asked her where these places were; that is• all. 

rflIE PROSECUTOR: She has not answered 
w he re she was in New Jersey. 

MR. BARKMAN: She can, if you will give her 
time. 

A. Do you vvant me to tell you all the places I 
,vas? 

Q. I wa11t to knovv at least -one place. A. I 
can tell you them all. Just a moment. 30 

Q. Begin ,vith one. A. Gillette, Stirling, -
Q. One moment. When were you at Gillette? 

A. 1913, I was at Gillette. 
Q. I am tall{ing about 1909. vVhere were you? 

A. 1909? 
Q. Yes. A. In Mt. Bethel, dear old Mt. Bethel. 
Q. Where is that? A. Up i11 Millington. 
Q. Up at l\1illington? A. Up at Millington. 
Q. What were you doing then? A. I went llp 

to take my perfect daughter up there for her 40 
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health, and lost her. 
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Q. So you have a perfect family, have you ~ot? 
A. I certainly have. I have not, because she is 
gone . . It was my daughter that died. I took her 
up there. 

Q. Then you were lonely and wanted to take 
in a lot of children to board? A. Yes; and I am 

10 lonely now; you bet I am. 
Q. I see. How long did you live down in this 

l1oly Mt. Betl1el? · A. Just one year. 
Q. Just one year? A. Just one year. · 
Q. Did ·you get lonely down there? A. -Oh, 

man alive, I didn't get a chance to. We bought in 
November and sold the next. 

Q.. rfl1en where did you go? A. From there 
we we11t to Brooklyn, on my daughter's accom-
modation. She begged us to go back. We stayed 

20 one year; and back again we came. Then I went 
to a place called Myersville. 

Q. Where is that? A. That is Gillette - right 
over the mountain from Gillette. 

Q. That is not very far from where you were 
before? A. Oh, my, no. The whole four farms 
were in walking distance. 

Q. Then you were at Gillette how long? A. 
About two years. 

Q. Then where did you go? A. From there 
:~o ,,re went to Gillette, on the otl1er side of tl1e rail-

road tracl{, to a place called Union Village. I dare 
say you know more about New Jersey than I. 

Q. Maybe yoi1 know 1nore about it tl1an I do. 
You say you love Jersey. How long ,vere )rou at 
tl1is place over tl1e hill? A. About two years. 

Q. Abouttwoyears? A. Yes. 
Q. Now, we have about six years intervening 

that - A. I don't know. I can't tell you. . That 
gentleman over there is the gentleman tl1at 

40 searched all our property. He knows better than I. 
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Q. Which gentleman?· · A. Mr . . Barkman. 
Q. Where else did you go, when you got over 

the hill at Gillette? A. Then we went into Plain-
field proper, in the city, for a year; and then 
landed back in . the country again, to Stirling. 

Q. When did you leave Stirling? A. Oh, let 
me see, I have not got my diary with me. 

Q. You do not need any diary. Your memor~y 10 
is good. A. Don't you think so? Well, I don't 
know. I don't want to contradict. But I think we 
left 1918, December 3rd. 

Q. vVhere did you go? A. Right to dear old 
Brooklyn. 

Q. I see. · A. Where I was born. 
Q. You love Brooklyn, too, do you not? A. I 

love Brookly11, too. The memories are very dear 
to me. 

Q. How long were you over there? A. How 20 
long? 

Q. Yes. A. What do you mean, before I came 
b acl{ again? 

,Q. r_rl1is tin1e \\Then you went over. 1-\. From 
19 - 'j well, "\tVe came back here after I lost my 
daughter, and rny husband said, "You take the 
baby; you have to go back to the country again. 
Are you willing to adopt _ the baby and bring her 
11p ?" I said, "All right. I will come back and 
eat pancakes." And i11 1920 I was landed back 30 
again here, and I run here since. 

Q. 1920, then, you came · down to Whippany? 
A. Dovvn to Whippany, the first old house. 

Q. In the meantime, you got in .touch with the 
Board of Health at Tren ton and found out that you 
could get somebody with you tl1at ,vould take the 
place of your daughter, did you not? A. vVell, 
I know that was - no one could take the place of 
rny : daughter. 

Q. I ·m ean ,vould l1elp you to forget your lone- -10 
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Iiness. A. Still, it didn't. It helped a little bit. I taught music and one ·thing another. 
Q. Did you teach music after you came back to Whippany? A. Yes, I did. 
Q. If you taught music, and you;r husband took care of the cow and the chickens, and the farm, who took care of the kids that the Board -- A. 10 My daughter and myself; and when she was not home, I had a wash-woman. 

Q. Your daughter was not there; she was away? A. Well, I had help. I had a '\\roman come in a.nd do my washing for a long time. 
Q. Did you go to the Board of Health, or did they come to you? 
MR. BARKMAN: I object, your Honor. I do not see how tl1is is competent in any way. 
A. Well, this gentleman has nothing else. He 20. must say something. 
MR. BARI{MAN: Wait a minute, Mrs. Oliver. He is only conducting -
THE PROSECUTOR: If :your Honor please, T think I have a right to test out the witness full)r on her statement. She has been very eloquent in her description of what has happened in her life. 
THE COURT: You mean as to her credibility? TI-IE PROSEC -UTOR: Yes. 
THE COURT: Objection overruled. 

:J(} MR. BARKM .AN: May I take an exception, your lionor? 
TI-IE COURT: Exception allowed. 

(Question read). 
A. A lady c::illed on me. 
Q. What was b.er name? A. Because -
Q. No. What ,vas her name? Her name was not "because". A. Well, I d1on't l{now whether she would appreciate my 1nentioning her name. She is a very lovely vvon1an. 

40 Q. Then surely you cannot insult us by men-
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tioning her name. .A.. I would rather not men-
tion her name. 

Q. What is her name? A. She was Mrs. 
Maude McRoy. 

Q. Where from? A. From Trenton. 
Q. She came and saw you? A. What do yoll 

say? 
Q. She came and saw you? A. She came to 10 

see me, many a time. 
Q. I mean she came, representing the Board of 

I-Iealth, did she not? A. Yes, she did. 
Q. You had not communicated with her, that 

you wanted to see her, did you? A. No, another 
gentleman did for me. 

Q. Novv, wait a mi11ute. Who was the other 
gentleman? 11\.. A gentleman from Frank Mac-
l{ay fro1n New York. He places children out to 
board, school and private hon1es. And he asked 20 
1ne would I do it or would lie? And he said, "I 
am writing all the while, Mrs. Oliver. Will you do 
it or vvill I?" I said, "You are an educated man, 
and you can do better than I." And he did. He 
said, "All rigl1t; you can expect somebody during 
the week." And she called. 

Q. That was before you moved out here, was it 
not? A. 011, no, right in -Whippany. 

Q. After you got out here? A. Yes. 
Q. \Vhen you came out, you did not have any 30 

intention of running this boarding house, did you? 
A. Oh, 1ny, no. 

Q. Tl1is gentleman suggested it to you, did he 
not? A. What gentleman _ was tl1at? 

Q. This educated n1an from Ne,v York? A. 
Yes. He sent the two children to me. He said" 
"Mrs. Oliver, I am going to sen<;! two nice children. 
Tl1e11 you -immediately v1rite to Dr. Julian Levy, 
of Trenton, too," he said. "But if you don't want 
to do it, - " I said, "I am a poor writer - ". He 40 
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said, "If you don't want to do it, I will do it for 
you." And he w·as kind enough to do it for me. 

Q. Then it was this educated gentleman who 
was lonely and not you, was it? 

MR. BARKMAN: I object. 
A. Well, I don't know. 
1"HE PROSEClTTOR: I think that is all. 

REDIRECT EXAMINATION BY MR. BARKMAN: 

Q. l\t1rs. Oliver, just one question. Teresa men-
tioned on the stand that you had taken some -let-
ters of hers. Did you ever take any letters belong-
ing to Teresa? A. I didn't know she ever wrote 
a letter in her life, Mr. Barkman. I never knew it. · 

RECROSS EXAMINATION BY THE PROSEClJ-
20 TOR: 

Q. By the way, Mrs. Oliver, would you n1inct 
telling us how old you are'? A. Well, Shake-
speare said a woman who would tell her age would 
tell anything. Is it ·necessary? 

Q. You have told almost everything -
MR. BARI{MAN: All right; go ahead; tell us 

your age. 
Q. You have told us mostly everything, every-

~JO thing but your age. Would you mind telling us? 
A. No, I would not. I will be 49 next July, if I 
live. · 

r 

REDIRECT EXAMINATION BY MR. BARKMAN: 
Q. You were 111arried in 1896? A. 1896. 
MR. BARKMAN: That is all. 

MARION OLIVER. called as a witness on behalf 
of the Defendant~ being duly sworn, testifies 

40 as follows: 
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DIRECT EXAMINATION BY MR. BARKMAN: 

Q. Miss Oliver, you are the daughter of Mr. 
Oliver? A. Yes, sir. 

Q. Ho,v old are you? A. I am 17. I will be 
18 this August. 

Q. Where are you ;employed? A. In the 
Telephone Company. 10 

Q. Did you study or take a course in learning 
how to become a telephone operator in this last 
year 1923? A. Yes. 

Q. Do you know what time you left your home 
to do that? A. April 9th, I think it was. 

Q. When did you come back?. A. Sometime 
in July. I don't know what the dates are. 

Q. And you know Teresa who was on the stand, 
and l\tlargaret? A. Yes, sir, I do. 

Q . . vVere they at your house before you left to 20 
learn how to be an operator? A. Yes, sir, they 
were. 

Q. And whe11 you came back from your studies 
,vere Teresa and Margaret at your home? A. Yes, 
sir, thev were . .., 

Q. Wl1en you left your home you were living 
in the place on Whippany Road, near Morristown, 
the place where you are · living at present? Yes, . sir. 

Q. Did you help and assist with the household 30 
work when you were home? A. Yes, I did. 

Q. You have heard Teresa and Margaret testi-
fy about the different things your father did. Did 
you ever see anything like that while you were 
there? A. No, I never did, sir. 

CROSS EXAMINATION BY THE PROSECUTOR: 

Q. When did you . say you were away? A. 
\Vhen I "ras away altogether, you mean? 40 
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Q. Yes; how long were you away? A. Well,-
I was away from April till July. 

Q. What time in July? A. Well, I don't know 
what tl1e dates are. 

Q. You do not know whether you went away 
in April or March, do you? A. Yes, sure; April. 

Q. How do you know that? A. Well, I know 
10 that. 

Q. How do you know it? A. Well, I don't 
know how I know it. 

Q. Somebody told you that? A. No. 
Q. What date was it in April you went away? 

A. The 9th. 
Q. The 9th of April? A. Yes. 
Q. Who went away with you? A. No one 

went with me. 
Q. Did you walk away or ride away? A. , (No 

20 answer). 
Q. Do you not remember? i\. Sure, I do. 
Q. Well, can you not answer then? A. (No 

answer). 
MR. BARKMAN: Just tell him how :you left, how 

you we11t away. Did you ride or did you walk? 
THE WITNESS: I rode. 
Q. Now, you could not tell me that, could you? 

A. Sure, I could. 
Q. Well, why did you hesitate? A. (No an-:io s,ver). 
Q. Do you know you are on the witness stand 

to answer questions ,vl1en they are asked you? A·. 
Yes. 

Q. Well, why did you hesitate to ans,ver tl1at 
other question? A. (No answer). 

Q. Can you not answer that? A. Yes. 
Q. Why did you hesitate? A. Because I was 

thinking. 
Q. Thinking whether you rode or wall{ed away? 

40 A. Yes. 
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Q. Where do you work? A. In the Tele-
phone Company . 

Q. Where? A. On Market Street . 
Q. In Morristown? A. Yes. 
Q. How long have you been working there? 

A. It will be a year this month, the 9th. 
Q. A year the 9th of April? A. Yes. 
Q. Well, then, you did not go away to study 10 

telephoning, did you? A. Yes, I did. It takes a 
month to learn. 

Q. What? A. It takes one month to learn. 
Q. Did you learn down there? A. Down in 

Newark .. 
Q. Do,vn at Newark? A. Yes. 
Q. Then you were not working at Market Street 

a year tl1e 9th of this month. A. No, but I have 
been employed a year. 

Q. You mean by that you l1ave been employed 20 
in the Telephone Company? A. Yes, one year. 

Q. Where do you live? A. In Whippany. 
Q. You live 11ome? A. Yes. 
Q. Did you live home all that time? A. No. 
Q. How long have you lived home? A. Oh, I 

have been living home all along, except from April 
to July. 

Q. And you do not live now where } rou lived 
then, do you? A. No. 

Q. Where were you in February last? A. I 30 
was home. 

Q. What ,vere you doing? A. I was not do-
ing anything at all. 

Q·. Certainly not. You '\Vere not doing any-
thing in March or April, were you, except when 
you started to become a telephone operator? A. 
No. 

THE PROSE .CUTOR: That is all. 

' 

40 



66 

Marion Oliver recross 

REDIRECT EXAMINATION BY MR. BARKMAN: 

Q. When you say not anything in yo11r home, 
you mean you were not employed anywhere, do 
~you not, Miss Oliver? A. Yes, that is what I 
mean. 

Q. You assisted in household work while you 
10 were home? A. Oh, yes, sure. 

THE PROSECUTOR: I submit, your Honor,-
MR. BARKMAN: Well, I do not want to leave 

the question like that. 

RECROSS EXAMINA1.,ION BY THE PROSECU-
TOR: 

Q. I understand that you know when you say 
you know "'hat you are doing. Do you not kno,v 

20 what the word "doing" means? A. Well, I 
thought you meant whether I was working any-
,vhere else or not. 

Q. You '\Vere not working at all, were you? A. 
No. I "ras home working. 

Q. What work did you do at home? .Lt\. Well, 
general house·\ivork. 

Q . . What do yo11 n1ean by that; what did you 
do? A. Well, I helped my mother around. 

Q. Helped your mother do what? A. Cook, 
:~o and general housework. 

Q. Can you not enumerate the things you did? 
A. Sure, '\vash.ing dishes and cleaning the house. 

Q. Wl1at did the other girls do that were there? 
A. They didn't do anything. 

Q. Are you sure of ·that? A. I know it. 
Q. Did not do a thing? A. No. 
Q. vVhat did the boys do who ,vere there? A. 

\Vell, they didn't do-they used to help bring in 
the ,Yood . 

. ~() Q. T'hey used to help in the garden, too, did 

, 
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they not? A. Yes, they did . 
Q. Certainly. · 
THE PROSECUTOR: That is all. 
MR. BARKMAN: That is all. 

vVALTER E. DURHAM, called as a ,vitness on b e-
half of the Defendant, being duly sworn, testi-
fies as follows: 10 

DIRECT EXAMINATION BY MR. BARKMAN: 

Q. Mr. Durham, where do you live? A. In 
Morristown. 

Q. You are acquainted with Mr. Oliver? ... ~ . 
Yes, sir. 

(J. Do you know the place he bought at Whip-
pany? Do you know the place he bought at Whip .. 
pany? A. Yes,sir. 20 

Q. You sold it to him, I believe? A. Not the 
first place, no; neither place, in fact. 

Q. But you know the place? A. I know the 
pla ce. I sold it for him, after he had bought it. 
I-Ie put it in our hands for sale shortly after. 

Q. You mean you sold a portion of it? . A. I 
sold all of it. 

Q. Oh, the old place? - A. The old place, Yes. 
Q. Are you acqu .ainted with tl1e new place? A. 

Yes, sir. 30 
Q. Bee11 over it? A. Been over it. 
Q. Any vvoods on it? A. I didn't notice any. 

Just an apple orchard; no woods. 
MR. BARKMAN: That is all. 

CROSS EXAMINATION BY THE PROSECUTOR : 

Q. Any woods on tl1e old place? A. Away in 
tl1e rear, yes; very far from the house; a quarter 
to half a mile. 40 
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Q. Yes. 
THE PROSECUTOR: That is all. 
MR. BARKMAN: That is our case. 

STATE'S REBUTTAL TESTIMONY. 

THE PROSECUTOR: I want to call Teresa for 
10 a question or two in rebuttal. 

TERESA FETSOCK, recalled as a witness on be-
half of the State, in rebuttal, testifies as fol-
lows: 

DIRECT EXAMINATION BY THE PROSECUTOR 

Q. Mrs. Oliver has testified that you stated that 
if Margaret was separated from you, that you 

20 would poison her. A. I couldn't poison her, be-
cause Margaret is with me now. 

Q. No, no. I mean did you say that, or did yot1 
not, to Mrs. Oliver? A. I did not. 

THE PROSECUTOR: That is all. 

TESTIMONY CLOSED. 

30 Mr. Barkman summed up the case to the Jury. 
The Prosecutor summed up the case to the Jury. 
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'I'he Court charged the Jury as fallows: 

CH.,.i\.RGE TO THE JURY. 

THE COURT: Ladies and Gentlemen of the 
Jury: The defendant, George Oliver, is on trial 
in this court today upon an indictment found by 
the grand jury of Morris County, at the January 10 
Term, 1924, which contains two counts. Tl1e first 
count in this indictment accuses the defendant of 
making an assault upon 'I~eresa Fetsock, a woman 
child of the age of seventeen years, and did abuse 
and attempt to carnally know 1~eresa Fetsock on 
the 1st day of February, 1923, and from thence 
hitherlo. Upon this indictment the defenda11t has 
been on trial before you today. 

1he testimony introduced would see1n to ·indi-
cate that some time prior to October, 1.922, 111e de-
fendant or his wife, or both, whateve1· tl1e evj-
dence 111ay convince you, undertook to care f o.r 
and board children, and did take and board c111l -

dren upon a farm apparently owned by lhe de-
f en dan t, in or near vVhippany, in this Coun t.y. 
~fhe evidence tends to show that one l\,la1-garei 
J?etsock, some time in the month of October or 
Nove1nber, 1922, was taken by the defendant, or 
his wife, whichever the evidence shows, to board 
at the home of the defendant, in or near Whip-
Jlany, and that in the fallowing month of l?ebruary? 
as I recall the testimony, Teresa Fetsock was taken 

· by the defendant, or by his wife, in this home to 
'1vhich I have alluded, to be boarded and cared 
for, and that the board of these two children was 
10 be paid and was p~id by their sister, or, at least 
such is the testimony, as I recall it, as she gave it. 

No"v the evidence tends to sho,v that there were 
a number of children in this home of the def end-
ant and his wife who were being boarded there, 

20 

30 

4.0 
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and that the number varied from time to time, 
seven or eight or nine, or, perhaps, as high as 
twelve, I ,think there is some testimony. 

The State tells you that some time, and at vari-
ous times between the first day of Feb~uary, 1923, 
and, perhaps, the last day of August, or just prior 
to Labor Day, 1923, the defendant attempted to 

10 have sexual intercourse with Teresa Fetsock, and 
so charges in this first count of the indictment. 
The State does not charge, ladies and gentlemen, 
that the defendant succeeded in the attempt, be-
cause the indictment alleges an attempt. And I • 
charge you, ladies and gentlemen, that that is a 
crime u.nder the statute of Ne,v · Jersey. The at-
tempt is the _ indictment, and, if proven, a convic- • 
tion can be had for the attempt. 

'"fhe State has introduced testimony tending to 
20 show that such an attempt was made, never suc-

cessful. The State does not say so, that it suc-
ceeded, but that "the defendant attempted, as 
charged in the indictment. There is evidence 
introduced tending to show that the attempt was 
repeatedly made, and that upon occasions the de-
fendant took Teresa Fetsock in his arms, that he 
attempted to raise her clothing, that he unbuttoned 
his clothes and exposed his priv _ate parts to Teresa 
Fetsock. 

30 The defendant denies al1 these charges as par-
ticularly as he is interrogated by his cou .nsel, and 
he says that he is not guilty of the charge, that he 
never did anything of the kind, that he never laid 
his hands upon this girl at any time, that he never 
made this exposure, that he never attempted to . 
raise her clothes, and that nothing of that kind 
ever happened. He has introduced other wit-
nesses who have given testimony tending to sho,v 
that nothing of the kind ever occurred. 

· 40 Now · as to the weight of this testimony, and as 



71 

Charge to Jury. 

to the credibility of the witnesses, you must pass 
t1pon that, because that is peculiarly your province. 
That is the reason you sit in the box, to weigh it, 
and see in your minds its various ramifications; 
give the credence to it to which it may be entitled, 
as you view it, and from such exa1nination, and 
from such weight, you will pronounce your ver-
dict. 10 

You are not interested, in my opinion, about the 
evidence, because my opinion of the evidenc~ has 
no weight whatever with you, and you should not 
give it any, because that is your responsibility. 
My responsibility is merely to tell you what la"v 
governs in the consideration of this testimony. 
Perhaps I cannot go ,vrong in · calling your atten-
tion to some of the evidence which has been intro-
duced, because, to a reasonable mind, it will recur, 
and it will recur in your minds when you are _ 20 
,veighing this evidence and arriving at your ver-
dict. 

r-r eresa says, as I understand her evidence, that 
tl1e first occurrence ,vas some time in lVIarch, 1923, 
and tl1at it happened thereafter many times, in the 
vvoo·ds and in the room where she slept, as I recall 
the testimony. And her sister Margaret appar-
ently corroborated her, . beginning · in March many 
li111es. rfhen the "\Vif e of the defendant testifies 
that some time in March, as I recall the testimony, 30 
lVlargaret went to Bernardsville and stayed there 
until some time in July. As I recall the testimony, 
it was after Mr. and l\1rs. Oliver had moved to the 
new hon1e tl1ey now occupy, that Margaret ca1ne 
back fro1n Bernardsville. Now, you will w·eigh 
these contradictions, if · you find them contradic-
tions, or the evidence as a whole. 
• There is one more part of this evidence that you 
will also remember. · Mind you, _ladies and gentle-

... men, you must take all of the evidence. But it ap- 40 
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pears that sometime in August, just prior to Labor 
Day, Teresa left the home of the def end ant. I an1 
not sure that she used the language, but someone 
used the language, that she ran away. At any 
rate, as I understand her testimony, she landed in 
Newark and, as I recall it, Mrs. Oliver went on the 
bus ~ith her, and, fron1 some of tl1e testi1no11y I 

10 gather tl1at Mr. Oliver appeared in Newark. _Now, 
as I recall it, that is Teresa's story, her testirnon)\ 
that she left Thursday before Labor Day, 1923, 
and that she never went back. I do not recall anv .. 
testirnony as to how or when Margaret left this 
tome. You r.aay. But I cannot recall any evi-
dence as ~o vvl1e11 Margaret left. But Teresa left 
on 1_,hursdav . .., 

!\ow, so far as I can recall, µeither Mr. Oliver, 
the defe n dant, nor Lis wife, vvere asked, or inen- --

20 tio _1ed tlris trip io New~rk prior to Labor Day. 
Ar d so1ne of ihose quest ions which arise by reason 
of that, li k e some of the questions which wi]l arise 
by reason of Iviargare f1s testimo ny, ·w ·11 be recur -
r1r g lO your minds. 

Now I charg~ you, ladies and gentlernen, as a 
matter of law, that the finding of the indictment 
means no ~hing except the ordi r ary legal rn.etho.:_~_ 
of p11tting the defendant upon his trial b.efore you, 
and that l1e is presurr1ed to be innocen.t, nolwith ~ 

:~o standi1 ~g the indictment; and 'that presumpt ion 
comes with him jnto this courtroo1n today, and re-
mains with him until you have fo ·und your verdict 

I further cl1arge you th.at the State must co n-
vince you by ev :dence beyond a reasonable doubt 
of the guilt of the accused before you can find a 
verdict of guilty; tl1at th.ere is no bL.rden up ·on the 
defendant to prove himself innocent, but tl1at tl1e 
b u.rden is upon the State lo satisfy you by evidence 
be)ond a reasonable doubt of his guilt before you 

40 can convict. If you are so satisfied from the evi-
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dence, beyond a reasonable doubt, your verdict 
will be guilty; and if you are not so satisfied, it 
shall be not guilty. 

From this indictment, on the first count, bearing 
in mind what I have said about the burden of 
proof and the rule of reasonable doubt, you can 
find guilty or not guilty on the first count, and that 
is the attempt to carnally k.now and have inter- 10 
course with this girl; and, on the second count, 
which is an assault a11d battery, you can either 
convict or acquit on that. The two counts arc 
separate, an ·d you can bring in your verdict on 
those separate counts, and that you should con-
sider, both of them. 

I have been requested to charge and tell you a 
definition of a reasonable doubt, and I will do so. 
It is laid down in this language: "It is not a mere 
possible doubt; because everything relating to hu- 20 
man affairs, and depending upon moral evidence, 
is open to some possible or imaginary doub L It 
is that state of the case, which, after the entire 
compariso11 and consideration of all tl1e evidence .. 
leaves the minds of the jurors in that condition 
that they cannot say they feel an abiding convic-- _ 
tion, to a moral certainty, of the trutl1 of the 
cl1arge. The burden of proof is on the prosecu-
tion. If upon such proof tl1ere be reasonable 
doubt remaining, the accused is entitled to the 30 
benefit of it by an acquittal. Tl1e evidence must 
establish the truth of the fact to a reasonable and 
moral certainty, a certainty that convinces and di-
rects the understanding, and satisfies the reason 
and judgment of those wl10 are bound to act con-
scientiously u.pon it. This I take to be proof be-
yond a reasonable doubt, because if the law should 
go further than this and require absolute certain~-
1y, it ,vould exclude circu1nstantial evidence al-
1oge lher." 40 

.. 
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(Counsel and Prosecutor confer with the Court.) 

THE COURT: Ladies and Gentlemen, the coun --
sel for the defendant and the Prosecutor agree, at 
the request of counsel for the defendant, that may-
be I should put this a little more clearly and tell 
you that you can, if you wish, convict or acquit on 

10 the first count (I think I told you that), which is 
the attempt, and that you may likewise convict or 
acquit upon that second count, which is simple 
assault and battery; or you may convict on both 
or you may acquit on both counts. 

(The Jury retired at 3 :15 p. m.) 

20 

so 

40 
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ASSIGNMENTS OF ERROR 

NEW JERSEY SUPREME COURT. 

THE STATE, 

Defendant-in-Error. 

VS. 

GEORGE OLIVER, 

Plaintiff-in-Error. 

In Error. 

Assig1zments 

of 

Error. 

Afterwards, to wit, before our Justices of our 
said Supreme Court, at 1..,renton, comes the said 
George Oliver, by his attorney, David F. Barkman, 

10 

and says that the record and proceedings afore- 20 
said, and also in the giving of the judgment upon 
tl1e indictment, there is manifest error. in this: 

1. Because the Court failed to sustain objec-
tions made to testimony offered on the part of the -
State and admitted such evidence over objection. 

2. Because the Court should have granted the 
motion to dismiss · the indictment and discharge 
the defendant at the close of the State's case. 

3. Because there was no pr()of of the commis-
sion of or attempt to commit any crime as charged 30 
in the indictment. 

4. Because the allegations of the indictment 
were not proven and therefore there could be no 
conviction. 

5. Because the Court refused to dismiss the in~ 
dictment on the close of the State's case. 

6. There was also manifest error in the judg-
ment and sentence of the Court of George Oliver 
upon the indictment when, by the laws of New 
Jersey, no judgment or sentence ought to have 40 
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been passed on the said George Oliver upon or un-
der said indictment or upon any count thereof, 
the record or proceedings. 

For the errors aforesaid and for other reasons 
in the record and proceedings aforesaid and in 
giving of judgment and passing sentence afore-
said, the said George Oliver prays that the said 

10 judgment and sentence may be reversed and an-
nt1lled and altogetl1er held for nothing and that 
he may be restored in all things which he has lost 
by occasion thereof and that he may be dis-
charged as to the said indictment and every part 
and count thereof. 

20 

30 

40 

DAVID F. BARKMAN, 
Attorney for Defendant and 

Plaintiff-in-Error. 

Service of the within assignments of error ac-
k.no,vledged this 12th day of June, A. D. 1924. 

, 

JAMES H. BOLITHO, 
Prosecutor of the Pleas. 
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SPECIFICATIONS OF CAUSES FOR 
REVERSAL 

NEW JERSEY SUPREME COURT. 

Def end.ant-in-Error. 

vs. 

GEORGE OLIVER, 

Plaintiff-in-Error . 

In Error 

Cause for 

Reversal . 

The plaintiff-in-error in the above entitled cause, 

10 

in addition to the assignments of error hereby 
specifies the causes in the record of said cause . 20 
relied upon for relief and reversal. 

1. The plaintiff-in-error having made timely 
objections to questions propounded and testi-
mony offered by the defendant-in-error, the Court 
erred in overruling said objections and admitting 
the evidence, whereas as a matter of law the ob-
jections of the plaintiff-in-error should have been 
sustained and for th~t reason the ruling of the 
Court and verdict should be set aside. 

2. Because the Court erred in declining to dis-
1niss the indictment and discharge the defendant 
at the close of the State's case. 

3. There was no evidence of a commission or 
attempt to commit a crime as charged in the in-
dictment and the Court erred in refusing to dis-
miss the indictment. 

4. The allegations of the indictment were not 
proven and therefore there could be no convic-
tion, and the Court erred in refusing to quash the 
indictment and dismiss the defendant. 40 
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so 
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78 

J..)[Jecification .. " of Causes lor Reversal. 

• 5. Because the verdict of the jury in convicting 

the defendant ,vas illegal and improper and not 

founded on any evidence supporti ng . a legal con-
viction. 

6. Because the verdict, judgment and sentence 

was in many respects illegal a11d contrary to law 
and should be set aside. 

DAVID F. BARKMAN, 
Attorney for Plaintiff-in-Error. 

Service of the within causes of reversal ac-

kno,vledged this 12th day of June A. D. 1924. 

JAMES H. BOLITHO, 
Prosecutor of the Pleas. 
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Opi1flio1fl of Supreme Court. 

OPINION OF SUPREME COUR·T. 

, Filed (Jctoiber 7, 1925. 

NEW ~TERSjjJY SUPREJ\IIE COlTRT. 

No. · 2, March Tr:rtn, 1925. 

THE STATE, 

vs. 

GEORGE OLIVER. 

Error to 
Court of 
Qiitarter 
Sessions, 
Morris 
0oivnty. 

Argued before Gummere, Chief Justice, and 
,Justiees I~arker and Katzenbach. 

10 

For plair1tiff-in-error, ])av.,.id F. Barkrnan. 20 
For the State, James H. Bolitho, Prosecutor 

of the Pleas. 

PER CuRIAM: 

1. The de.fendant was convicted of assault 
and battery and · attempted rape. There is no 
certificate of the entire record of the trial under 
Section 136 of the Criminal Procedure Act (2 
Comp. St. 1910, p. 1863) and, consequently, the 
case is before us on strict writ of error, and the 30 
piaintiff-in-error is confined to his bill of excep-
tions. 

2. The first assig11me1nt of error alleges gen-
erally the admissio11 of illeg--al testimony. This 
is futile under the ,vell-siettled rule. State v. Lee 
(N. J. Sup.), 126 ll. 471; State v. Com.stock:, 95 
N. J. Lavv 321, 111 A. 652. 

3-5. The second assignment cl1allenges the 
refusal of the Court to '' dismiss the indictment 
and discharge the defendant at the ·close M the 40 · 



80 
Opin .ion , of Supreme Court . 

State's case;'' and the. fifth is that the verdict 
of the jury ,vas illegal and improper, and not 
founded 011 any evidence s,upporting a legal con-
viction. ~rhe erroneous verdict of the jury does 
not constitute legal error, and as to the refusal 
of the Court to dismiss tl1e indictment and dis-

10 charge the defer1dant, such a motion was tanta-
mount to a motio11 to direct an acquittal at tl1e . 
close of the, State's evidence, and this, un·der 
well-settled rules, is discretionary and not a 
ground of ap1)eal on a. strict writ of error. 
Burnett v. State, 62 N. J. Law 510, 41 At. 719; 
State v. Jaggers, . 7+ .N• J. Law 28,1, 283, 58 A. 
1014, 108 Am. St. Rep. 746; State v. Lieberman, 
80 N. J. La,v 506, 79 A. 331; State v. l\fetzger, 
82 N. J. Law 749, 82 A. 330. VVe may a.dd that 
no exception was sealed to the refusal and, there-

20 fore, it cannot be availed of in error. 
6. The third assignme,11t of error is that there 

was no p-roof of the con1mission of, or attempt 
to commit, any crin1e as cl1arged in the indict-
n1ent, and the fo11rtl1, that the allegations of the 
indictment were not prov·en and, the ref ore, there 
could be no conviction. · Neither of these assign-
ments points to any judicial acition. 

The sixth assig11ment of error alleges general 
· 30 error in the judgment and se,nte11ce, but points 

to nothing specific, a:rid is obnoxious to the criti-
cism made above with resp ,ect to the fi.rst assigi1-
ment. 

40 

No judicial error havi11g been pointed out, the 
judgment will be affirmed . 



Order of Affirma11ce a-1id Remittitur. 

ORDER OF AF'FIRMANCE AN'D 
REMIT1TIT'UR. 

Filed. 

This cau.se, h.aving bee11 duly arg ·ued at the 
March ter1n, A. D. 1925, of this Court b,y James 
H. Bolitho, Prosecutor of the Pleas of the County 10 
of Morris, counsel for the . State of New Jersey, 

I 

and David F. Barkman, counsel for the said 
George Oliver, plaintiff-in-error, and the Court 
having eor1sidered tl1e same, and having exam-
ined the records a11d proc.eeqings of the lVIorris 
Quarter Sessions and finding no error therein, 
it is. hereby ORDERED and ADJUDGED, that the 
judgment of the l\tforris Q:uarter Se·ssions in the . 
above-e11title,d case be and tl1e san1e is hereby 
affirmed, and it is 20 

Further ORDERED that the record in· the said 
cause be forthwith remitted to · the Morris Quar-
ter Sessions, there to be proceeded with in ac-
eorda .nce with this judg111ent and the practice of 
said Court. 

Entered on motion of 

ALBERT H. HOLLAND, 
Prosecutor of the Pleas, 

Attorney. · 30 
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Assig11tme11.t of Error. 

ASSIGNMENT OF ERROR. 

NEW JERSEY COURT OF ERRORS AND 
APPEAI_j ,S. 

THE STATE, 
10 Defe,nda11t-iri-bJrror, 0111 Writ of 

Error. 

GEORGE OLIVER, 

Pla .initiff-irt-E rror. 

Assignmerit 
of Error. 

And now comes the said George Oliver, by 
David F. Barkman, his. attor11e)1, and says that 
in the record ·_an·d proceeding ·s aforesaid there is 
manifest error, a.nd said Georg ·e Oliver says that 

20 said judgment and conviction ·should ·be reversed 
because: 

'30 

40 

1. The Supreme Court erre1d in g·ivi11g judg-
1nent for tl1e def endar1t-in-error, i11stea.d of for 
the plaintiff-in-error. 

l). F. BARKMAN, 
Attorney for and of Counsel 

with George Oli-ver. 

Consent is, l1ereby give11 to file the within 
reason as of time. 

ALBER'l 1 H. HOLI.AAND, 
Prosecutor of Pleas, Morris County. 
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Notice of Argumertt. 

NO·TICE OF ARGUMENT. 

NEW JERSEY COURT OF ERRORS AND 
APPE ,AI_jS. 

THE STATE, 
Def e11dant-i11rError, 

1JS. 

GEORGE OLIVER, 

Plai11iiff-i1i-Error. 

SIR: 

Notice of 
Argument. 

TAKE NoTICE of the . argun1ent of the issue 
joined i11 this cause before the New Jersey Court 
of Errors and A..ppeals, to be held at the State 
IIouse, _in the City of Trenton, State of _ New 
Jersey, on the third Tues-day of lVIa.y next, at 
ten o'clock in the f ore11oon, or as soon thereafter 
as the said Court · can attend to the same. 

Yours respectfully, 

D. F. B_ARKMAN, 
Attorney and of Counsel of Plaintiff-in-Error. 

Dated, Ma:r 8, 1926. 

To Albert H. Holland, Prosecutor of the Pleas, 
attorney of defe.ndant-in.-error. 

Due and legal service of the within notice is 
hereby acknowledged. 

May 8, 1926. 

ALBERT H. HOLLAND, 
Pros. 

10 

20 

• 

30 
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Stipula.tion ,. 

STIPULATION. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

THE STATE, 
10 Defendan.t-in- .Error, 

On E1rror to 
Neiv Jersey 
Coi.trt of 
Errors and 
App ,eals. 

. 20 

30 

vs. 
GEORGE OLIVER, 

Plaintiff-in-Err or. S tipula.ti o 1!i. 

It is hereby stipulated i11 the above-entitled 
caSie that the sam.e shall be argued at the May 
term of the Court of J1JTrors and Appeals, and 
that the same shall be submitted on brief . 

D. F. BARK1\1AN, 
Attor11ev for Plaintiff-in-Error and of Counsel. ., 

ALBER ,T EI. HOLLAND, 
Prosecutor of the Ple.as for Morris County, 

Attornev for Defendant-in-Error . ., 

Dated, April 7, 1926. 

... 



Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. :r. 

New Jersey Court of Errors and Appeals 

THE STATE, 

Def en.da,n,l-in1-E rro r, 

vs. 
GEORGE OLIVER, 

Pla.i-nliff-in-Error. 

In Error. 

BRIEF FOR GEOR.GE OLIVER, PLAINTIFF-
IN-ERROR. 

The fallowing reasons · and argument were 
p:resented to the St1preme Court. 

Fact.s. · 
George Oliver was indicted by the Grand Jury 

of the County of Morris for attempted rape or 
carnal ab,use, which indictment reads as fallows: 
·'' T1hat George Oliver, a male person, etc. * * * 
on the first day of February, 19:23, * * * with 
force and arms at the township 1 aforesaid, in the 
cou.nty aforesaid, and · within the jurisdiction of 
this court, in and upon one Teresa Fetsock, a 
woman child of the age of seventeen years, feloni-
ously did make an assault on her, the said Teresa 
Fetsock, then and there did abuse and attempt 
to carnally know, contrary to the form of the 
sta 1tute in su.ch eia1s,e, made an,d provide,d, an:d 
against the p,eace, of the State and government 
1and ,dignity of th .e same.'' There is a secon.d 
count which ,alleges 1a simple assault. 
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POINT I. 
\· 

The Court erroneously admitteid evidence 
which was illegal and preju.dicial t.o the def end-
ant and t-ended to prevent a fair trial of the issue. 

The Court, over the -objection of the -defendant, 
admitted evidence whicl1 w.as not pertinent to . 
the issue, and the ref ore illegal, and was harmful 
to the defendant. (P. ·C., page 38.) ·Q How long 
were you out there before you de,termined that 
you wiould maintain . a boarding · house f:or chil-
dren of this kind 1 This was ob,jected to and 
answered ·over the ·objeetion and exception taken. 
(P. C., p,age 39, line 20.) Q Did you ever p,a,y 
for it 1 The question .a.rises as Ito the p~ying 
for food us-e-d by the Olivers in their -home. Be-
ginning with line twenty, the whole line of ex-
aminrution on this ·subje-ct was objected to and 
overruled, and the prosecutor was permitted to 
go into matters hiaving no relation to the ch,arg ·e. 
The question of building .a room and paying 
the -carpenters; who got the money for the board-
ing · -of the children, etc. These q11estions were 
o·bjecited to an·d overruled and exceptions taken. 
( P. C., p. 40. ) 

Also in the examination of J·osephine Oliver 
answers were allowed over the objection of the 
def en-dant which, in the opinion of the defend-
ant, preju -diced him bef:or_e the jury illegally . . 
Questions were aslred in. reference to running a 
boarding h•ouse by Mrs. Oliver (P. C., p. 49, 1. 
30). Q H·ow 1011g had you had the license 1 ( P . 
C., p. 54, 1. 11.) Q Did y,ou n,ow know th·at he 
told you he was going · to take poison 1 These 
questions were objec ited to and objeietion was 
made to the whole lin-e ,of examination, in order r 

to save objection . to each question and excep-
tion allowed. (P. C., p. 60.) A further objec-



3 

tion was made to the kind of examination being 
cond11cted, the s11bject matter being that of the 
occupation of Mrs. Oliver as to washing, par-
ticularly line 15. Q Did y,ou go to the Board 
of Health or did they come to you? Objeeition 
was overruled and exception allowed. 

I have cited sufficient to S'how that the exam-
ination tended to bring , in foreig ·n matter, and 
had nothing to •do with Mr. Oliver whatsoever 
and, of course, was harmful to him before the 
jury. The case bein .g· tried was w·hether Mr. 
Oliver had committed the crime as charged in 
the indictment or not, and irrelevant questions 
sueh as to family history; whether Mrs. Oliver 
was proper·ly lreeping a cl1ildren 's boarding 
,house; ,vere entirely improper and could have no 
other effect except to prejudice the jury. 

An examination ·of the evidence so a.dmiitted 
fairly comes u11der the rule as stated_ in 16 Ctfc., 
page 1114, paragraph 3. 

'' It may be fairly d·oubted how far a party 
ean be truly said to be ·prejudiced by the re-
•ceipt of evidence whieh is objectionable only 
bee.a use irrelevan;t ; and a growing tendency 
has been manifested by courts of last re-
sort not to regard a,s preju ·dicial error the 
recei ,pt of sueh eviden .ce and even t,o sustain 
the action of' the lower court in admitting 
it, provided the jury were not misled ·Or con-
fused. When, however, the incidental effect 
of reeeiving immaterial evidence has been 
to injure a party by exciting sympathy for 
1his adversary or hostility to himself, or in 
any other way, the admission constitutes a 
reversible error.'' 
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POINT II. 
T·he Court should ha.ve granted the motion to 

dismiss the indictment at the close of the State's 
case. 

Rape, as defined in our statute ( C. S., p. 1783, 
section 115), is as follows : . 

·,, Any person who shall have carnal kn,owl-
edge of a woman forcibly ag·ainst her will, 
or shall aid, abet, counsel, hire, ea.use or 
procure any person or pers,ons to commit 
the said offense, or who, being of the age of 
sixteen or ,over, shall unlawfully and car-
nally abuse a woman-child under the ag·e of 
twelve years, with or without her consent, 
shall be guilty of a high misdeme .anor, a.nd 
punished by a fine not exceeding five · thou-
sand dnllars, or imprisonment at hard labor 
not exceeding thirty years, or both, or who, 
:being of t,he age of sixte-en or over, shall 
~nlawfully and carn :ally · ab.use a woman 
over ithe age of twelve and under the age of 
sixteen years, with or without her eonsent, 
shall be guilty of a high misdemeanor, an·d 
punis-hed by a fine not exceeding two thou-
sand •dollars, or imprisonment at hard labor 
not exceeding fifteen years, or both.'' 

In the ease under eonsideration there is no 
,eharg ·e that r .ape or earn .al a.buse was aeeom-
plished, bu 1t it is claime ·d, in the langua .ge of 
the indictment, that the defendant ''feloniously 
·did make ,an .assault on her the said Ter·esa 
Fetsiock, then and there did abuse and attempt 
to earnally know.'' 

The State relies up·on the evidence of Teresa 
Fe 1tso ,ck, the person alleg ·ed to have be·en as-
saulted, and her sister, Margaret Fetsock, to 
sustain its allegation ·s. 

An examination of the evidence of b•oth these 
witnesses disc.loses that they are extremely vag ·ue 
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as to the time when this assault . took place, and 
.ref use to be 1Jinne·d to any specific · day or da 1te. 
The closest a·s to specifie time and place is tes-
tified :to by Teresa Fetsock (P. C., p. 21, 1. 20) 
Q What 1 A In June h·e used to -do that in 
the woods. She described •occurrences w·hich took 
place in the woods, but on being asked whether 
the def endan 1t assaulted her or touched her sh.e 
replied that he did not, but that she ran a.way ·, 
and in only one answer does she say that -she was 
ever touche ·d by t 1he def endan.t, b11t the circum-
stances do not sh·ovt that assault such as vvould 
i11dicate an attempt to rape took place. On 
cross examination her sister, Margaret Fetsock, 
testified that there was no assault. (P. C., p. 29, 
1. 30.) Q He never did touch her with it 1 A 
No, he didn't touch her with it, but he tried to. 
(P. C., p. 30, 1. 14.) 1Q: And you were alwa ·ys 
right there 1 You were always there, and he 
never did touch your sister1 A No, sir. 

Aecepting all these statements as made by 
these two witnesses as 1true, they fall short of 
showing · an a.ss.ault upon the said Teresa Fets ,ock 
for t:he purpose of ravishing · her, rather they 
show open lew·dness a:nd utter disregard for -com-
n1on decency, b1ut they do not show that the 
crime with which the said George Oliver was 
charged was ·committed. A mere touching may 
constitute a11 assault, but it did n·ot constitute 
the crime charged in the indictment. 33 Cyc., 
pag ·e 1431, it seems to me, describes the law af-
fecting this present case. It is as f,ollows: 

''To eon.stitute an attempt to rape there 
must be -something · m,ore than mere prepara-
tion, there must be some 1overt act with intent 
to commit the crime, coupled with an actual 
or apparent present a·bility to complete the 
crime. Mere indecent advances, solieitations 
1or importunities . -do not .a.m•ount to an at-
tempt.'' .._ 
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The motion t.o dismiss .as to the charge of at-
t.empte •d rape should have been gran:te¢1 in ac-
cordance with t 1he motion made by the attorney 
f,or the def en·dant and denied by the trial court. 
(P. C., p. 31.) 

Three and four under Assig ·n1nents of Error 
have been tre,ated under the a1bove heading. 

POINT III. 
Upon the whole ca.se there is not suffic_ient evi-

dence to support the charge. 
A review ,of all the evidence in the ease, coupled 

with the denial ,of the defendant and the condi-
tion in the h,ousehold ait the time of these alleged 
-occurrences took place demonstrates without 
question that t1hey could not l1ave happened as 
testified to by the State's witnesses. A,ccording 
to 1their own testimony there were fourteen c.hil-
,dren upon the pre-mises where these alleged as-
saults took plaee, b-esides the def end,ant 's house-
holq., of w·hich there were four members. The 
def en-dant did not cliaim that there were so many 
persons, but the evidence, .as produced by him, 
indicates ,that t1l1ere were at least from six to 
ten people always on these premises, and it would 
be impossible that some of these occurrenc~s 
would n•ot be witne-ssed by others than these t~wo 
children, and this fact, co11pled with the fa:et that 
nei 1ther the 1eomplaining witness-, nor her sister, 
ean fix a.ny definite time, it is impos.sible for the 
Court to say when a.ny such iassault .actually did 
occur. The evidence shows also that the testi-
mony of Margaret Fetsoc.k is not of any value, 
a·s she testifies to occurrences which she says 
,she saw, when, as a mat •ter of fact, he was i11 
Bernard ·sville, N. J., attending school, m:any miles 
away from Whippany, N. J. Mrs. Oliver testified 



7 

that Marg ·aret Fetsoek left on the 24th of March 
a11d did not return again . until the 22nd day of 
June. (P. C., p. 45, 1. 19.) 

This evidence is not ;contradicted by Ma.rg1aret 
.and is a f a,ct. 

There should be a reversal on the ground that 
the weight of evidence, eonsid •ering · the whole 
ca.se, is overwhelmingly with the defen ·d.ant. 

I believe No. 5 of causes for reversal is broad 
enough to bring the case within Chapiter of 
the L·aws of 1921. 

A review of all the evi·dence in the case will 
show that th·ere was no crime eommit ,ted sueh 
·as cha.rg·ed in the first count of the in.dietme11t, 
consequently there should be no eonviction on 
that count. 

The only crime proven by the- testimon .y is 
open lewdness, a crime for which he .was not in-
dicted. 

I therefore submit that the Supreme C·ourt 
erred in giving judgment for the State. 

Re.spectfully submitted, 

D. F. BARKMAN, 
Attorne .y for Plaintiff-in-E .rror . 





THE ·STAT 'E, OF NE ·W JE:RSE:Y, 
Defendant-in-Error) 

vs. 
GEORGE OLIVE ·R, 

Pla .intiff-in .-Error. 
- - ------

In Error. 

Brief for the State, 
])efendan t-in-I~rror. 

The following Brief was submitted to the New 
Jersey Supreme Court at the l\1arch Term of Court, 
1925, and is herewith subn1itted · to the Court of 
Errors and Appeals. 

• 
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NEW JERSEY SUPREME COURT 

THE ST1AT 1E,, 

Def en.dant-in-Error_, 

vs. 
GEORGE' OLIVER, 

Plaintiff-in .-Error. 

ln Error. 

BRIEF FOR , THE STATE, D·EFENDANT-IN-
ERR ·OR. 

GEORGE OLIVEiR was indicted by the Grand Jury 

10 

of the County of Morris for attempted rape or 
carnal abuse, ,vhich indictment reads as follows: 20 
"That George Oliver, a male person, etc. * * * 
on the first day of February, 19·2.3, * * * with 
force and arms at the township aforesaid, in the 
County aforesaid, and within the jurisdiction of 
this Court, in and upon one Teresa Fetsock, a 
woman-child of the age of seventeen years, feloni-
ously did make an assault on her the said Teresa 
l.]j-,etsock, then and there did abuse and attempt to 
carnally know, contrary to the form of the statute 
in such case made and provided, and against the 30 

peace of the State and the government and dignity 
of the same.'' 

There is a second count which alleges a simple 
assault. 

The verdict of the Jury was, that they find the 
said George Oliver guilty in manner and form as he 
stands charged in said indictment. 

40 



STATUTE 

"Any person who shall have carnal knowledge of 
a woman forcib1y against her ,vill, or shall aid, 
abet, council, hire, cause or procure any person 
or persons to commit the said offense, or who, being 
of the age of sixteen or over, shall unlawfully and 
carnally abuse a woman-child under the age of 
t,velve years, ,vith or without her consent, shall be 

10 guilty of a high misdemeanor, or who, being of the 
age of sixteen or over, shall unlawfully and carnally 
abuse a won1an-child over the age of twelve years 
and under the age of sixteen yea.rs, with or without 
her consent, shall be guilty of a high misde1neanor, 
and punished by a fine not exceeding two thousand 
dollars, or imprisonment. at hard labor not exceed-
ing fifteen years, or both." 

20 

See also Crimes Act 1898, P. L. 1898, page 854, 
section 216 : 

"Any person who shall atten1pt to comn1it any 
of the offenses mentioned in this act, * * * 
shall be guilty of a misdemeanor." 

STATEMENT 

The testimony shows that Teresa Fetsock and 
her sister Margaret were boarded out at the home 
of defendant in Hanover Township, in the County 

30 of J\1orris and the State of New J ersev. 
t.l 

Teresa ,vas at the tin1e 17 years of age. 
Her testimony shows that defendant assaulted 

her, in an attempt to con11nit rape, and the testi-
mony is found on pages 12, 13, 14 and 15 of the 
State of the Case. 

He not only, according to this testimony, at-
tempted intercourse with this girl, but he went to 
her bedroom for that purpose, and in order to avoid 

40 his advances in this behalf, she and her ·sister Mar-
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garet were compelled to get out of bed and rl1n 
away fron1 him. 

On page 13 of her testimony, next to the last 
question and answer, she testified as follows: 

"Q. What would he do when he came to vour 
t, 

bed? A. He used to put his ar1ns around me, 
and take off his clothes in front of me, and try 
to pick up my dresses. Q. And did he do any-
thing of that kind during the daytjme? i\. 
Yes, sir. Q. And where were you then? A. I 
was in the back woods. I was kept there all l 0 
day. I was not allowed to even be on the porch. 
Q. v,111a t did he do to you in the back woods? 
A. He ,vas running all over after 111e, and I had 
to run from one tree to another, all over the 
woods, like that. He was running after n1e. 
Q. Was he dressed or undressed then? A. He 
was dressed, but then ,vhen he can1e to 1ne, he 
let his pants down.'' 

The testimony of Margaret Fetsock, found on 20 pages 25, 26 and 27 of the State of the Case, cor-
roborates this testimony of her sister. On page 26 
the questions and answers beginning with line 30 
are as follows : 

"Q. While you were there, did you see Mr. 
Oliver do anything to your sister? A. Yes, sir. 
I-Ie used to take his thing out-you know ho,v 
men are, different from ladies; they have such 
long things-and he used to take it out; and 
he used to touch n1y sister ; he used to try to 30 
touch my sister with it, only every ti1ne I used 
to con1e in ti1ne, and he did not have no chance 
to touch her. Q. And did that happen in the 
bed any ti1ne? A. Yes, sir. W~en we used to 
sleep, one of us used to watch, because, you 
k:now, he used to come in bed, and he used to 
tease us and touch us. Q. What did he try to 
do to your sister when he ca1ne into the bed? 
A. Well, he used to put his arms around her. 
Q. Anything else? A. Well, he used to take-
he used to undress himself by her. Q. Did he 40 
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try to do anything with your sister·? 1\. Yes, 
sir. Q. v,1hat? A. Well, he used to take his 
thing out, and he used to try to touch her witl1 
it. And he used to n1ake, you know, talk with 
her, to make her touch it, she used to run away. 
She used to say to n1e, not to look at him, be-
cause it is a sin to do it. Q. Did he bother your 
sister 's clothes? A. Yes. He used to pick her 
dresses up, and she used to run a" 1ay to the 
woods. Q. How n1any times ; do you kno,v? 
A. Very n1any tin1es. Q. How many times? A. 

10 Very n1any times.' ' 

Under this testimony we think that there can 
be no question that there yVas an assault upon 
Teresa Fetsock by the defendant, with an intent 
to commit rape. 

It was for the Jury to say, from this testimony 
and the other testimony in the case, whether the 
case of the State · was made out to the satisfaction 

iO of the Jury. 
The slightest touch of the person with intent to 

have intercourse is s•ufficient. Mc Avoy v. State, 51 
s. w. 928. 

We realize, as is laid down in 33 Cyc., pages 1435 
etc., that to constitute an assault with intent to com-
mit rape there must be some overt act amounting 
to an assault, but this testimony which we have 
quoted indicates the overt act, which satisfied the 
Jury in this case that there was an assault with 

30 intent to commit rape. 
See also case of Carter v. State, 35 ·Georgia 263 

and Ware case v. ,State, 67 Ga. 349, and Sharpe v. 
State, 48 Ga. 16, cited in Dorsey v. S'tate, 34 S. E., 
first column, page 137. 

A conviction of an offense such as the one in 
this case alleged, may be had upon the uncorrobo-
rated evidence of the prosecutrix, the weight to be 
accorded to the evidence being a question for the 

40 Jury. 
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See People v. Mayes., 66 Calif. 597, 6 Pac. Rep. 
691; also People v. Stewart, 27 Pac. 200. 

The facts in the case of the State v. Rudd, 66 
N. W. Rep., pages 748, etc., show that a defendant 
can properly be convicted of the charge as alleged 
in the indictment in this case by evidence such as 
was submitted to the Jury in this case. 

See also Jackson V'. State, 18 S. E. Rep. 132, etc.; 
see alS'o .Shepard v. State, 28 s·. W. Rep. 816, etc. ; 
see also State v. Carter, 11 S. W. Rep., page 624, 1 o 
etc.; see also State v·. Shryor, 16 S. vV. Rep., pages 
286, etc. 

Force, act\l.al or constructive is an essential ele-
ment of the crime of rape, but even the least force 
is sufficient. While to constitute an "attempt'' to 
commit rape, there must be in addition to the intent, 
some overt act in pursuance of such intent the overt 
act need not amount to a technical trespass. A judg-
ment of conviction in such a case will not be re- 20 versed upon the ground that the evidence is not suf-
ficient to support the verdict, the only question on 
appeal being whether there was ariy evidence before . 
the Jury tending to show defendant's guilt. See 
Payne v. Commonwealth, 110 S. W. Rep., pages 311, 
etc. 

Such intent may be inferred from the conduct of 
the parties and the other circumstances. 33 ·Cyr. 
1494 and cases cited in note 76. 

We have cited the law under Statement of Facts, 3" 
so that the Court would know the facts to which 
the law a pp lied. · 
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AS TO POINTS RAISED IN DEFEND ... t\.NT'S 
BRIEF 

POINT ONE 

The testimony referred to by counsel for defend-
ant in his brief under Point One was . testimonv on 

I, 

cross-ex ·a1nination of defendant and his wife, which 
cros'S-exan1ination was carried on in the manner 
indicated for the purpose of testing the credibility 

l(J of the . witnesses as to the 1natters testified to on 
direct exa1nination by them. 

There was no error in the Court 's ruling in this 
n1atter. 

The reason why prosecutrix came to the place of 
the alleged o:ff ense, and the circumstances sur-
rounding the times when she alleged the offense 
had been committed may be shown for the .p11r-
pose of rebutting any presumption of consent, and 

20 also for the purpose of showing the credibility of 
the witness. 33 Cyc. 1461 ( e), and cases cited 
in notes to same. 

30 

POINT Two 
The question raised by counsel for defendant 

11nder Point Two in his brief is taken care of by 
what ,ve have heretofore said in our brief. 

POINT THRE ,E 

The question raised by counsel for defendant 
under Point Three in his brief is taken care of bv 

I, 

what we have heretofore said in our brief. 
An objection that evidence is incompetent, 

irrelevant and immaterial does not raise the ques-
tion that the evidence is only admissible for a 
specific purpose. State v. Kysilka (N. J. Sup.), 

40 87 A. 79. 



If a question be incompetent, the adverse party 
can not "speculate" by waiting to see if the answer 
be favorable to hin1, and, if not, moving to strike it 
out. He must object to the incompetent question. 
State v. D'Adame (N. J. Err. & App.), 86 Atl. 414. 

Accused is not entitled to a review on appeal of a 
question not raised on the trial. Town of Mont-
clair v. Amend, 72, A. 360, 76 N. J. Liaw, 625, 
affirming judgment ( N. J. Sup.), 68 A. 1067. 

Objections not made below are not grounds of 10 
reversal upon a strict writ of error. State v. 
Metzger, 82 N. J. L·. 749. 

The criminal procedure a.ct (P. L. 1894, p. 246), 
as a.mended by L,aws 189.8, provides that, if it 
appear from the record in a criminal cause that 
plaintiff-in-error. on the trial below suffered n1ani-
fest wrong or injury either in the ad1nission or 
rejection of testimony, whether objection was made 
thereto or not, the appellate court shall order a 
new trial. Held, that the phrase "admission or 20 

rejection of _testimony" in1ports judicial action, and 
· a judgm~nt will not be reversed for refusal of the _ 
trial court to strike out testimony elicited by a 
question to which no objection was made. Rehear-
ing, 65 A. 249, 73 N. J. L. 714, denied. State v. 
Hummer, 67 A. 294, 81 N. J. L. 430. 

Where no objection was interposed, on the trial, 
or motion made to strike evidence out, its admis-
sion is not ground for reversal, under Act June 80 
14, 1898 (P. L. p. 915), Par. 136. State v. Warady, 
72 A. 37; 77 N. J. Law 348, judgment affirmed, 75 
A. ~77, 78 N. J. Law 687. 

Reading the entire charge of the Court to the 
Jury, it is subn1itted that there can not be found 
anything therein which was not absolutely fair to 
the defendant in the case, and it is submitted that 
there was no error in the charge of the Court to 
the Jury. 40 
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C,ONVIOTION SHOUL ,D BE SUSTAINED 

The conviction of the defendant was legal and 
not contrary to law and fact and should not be set 
aside. 

The Jury saw the the defendant in court, the Jury 
heard the witnesses, no illegal evidence was ad-
mitted, no wrong done defendant and the Jury con-

10 victed. 

20 

The conviction of the defendant was legal and 
should be sustained. 

J AME:S H. BOLIT 'HO) 
Prosecutor of the Pleas for 

the County of Morris. 
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The following is a copy of the S'upreme Court 
opinion, reported in Advance Reports, Vol. 3, No. 
45, Misc. p. 1021. 

The State of Ne,v Jersey, Defendant in Error, 
v. George Oliver, Plaintiff in Error. 

Submitted March 13, 1925-Decided ·October 
7, 1925. 

Crin1es-Assault and Battery-Assignments of 
Error Alleging Illegal Testimony, &c., Found 
Not to Constitute Error. 

On writ of error to the Morris Quarter Ses-. 
SlOnS. 

Before Gummere, Chief Justice, and Justices 
Parker and Katzenbach. 

' 

For the plaintiff in error, David F. Barkman. 
For the defendant in error, Ja1nes H. Bolitho, 
prosecutor of the pleas. 

Per Ouria .1n. 
The defendant was convicted of assault and · 
battery and attempted rape. There is no certi-
ficate of the entire record of the trial under 
section 136 of the Criminal Procedure act, and, 
consequently, the case is before us on strict writ 
of error, and the plaintiff in error is confined 
to his bill of exceptions. 

The first assignment of error alleges, generally, 
the admission of illegal testimony. This is fu-
tile under the well-settled rule. State v. Lee, 
126 Atl. Rep 4 71; State v·. Comstock, 95 N. J. L. 
321. 

The second assignment challenges the refusal 
of the court to "dismiss the indictment and dis-
charge the defendant at the close of the state's 
case," and the fifth is that the verdict of the 

·jury ,vas illegal and improper and not founded 
on any evidence supporting a legal conviction. 
The erroneous verdict .of a jury does not consti-
tute legal error, and, as to the refusal of the 
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court to dismiss the indictment and discharg ·e 
the defendant, such a motion was tantamount 
to a motion to direct an acqu ittal at the close of 
the state's evidence, and this, under well-settled 
rules is discretionary, and not a ground of 
appeal on a strict writ of error. Burnett v. 
State, 62 N. J. L ,. 510; State v. Jaggers, 71 
Id. 281, 283; State v·. Lieberman, 80 Id. 506 ; 
S'tate v. Metzger, 82 Id. 749. We n1ay add 
that no exception was sealed to the refusal 
and, therefore, it cannot be availed of in error. 
The third assignment of error is· that there 
was no proof of the commission of or attempt 
to commit any crime as charged in the in-
dictment; and the fourth, that the allega-
tions of the indictment were not proven, and 
therefore, there could be no conviction. 
Neither of these assignments points. to any 
judicial action. 
The sixth assignment of error alleges general 
error in the judgment and sentence, but points 
to nothing specific, and is obnoxious to the 
criticism made above with respect · to the first 
assignment. 

No judicial error having been pointed out, the 
judgment will be affirmed. 

It is therefore respectfully contended in vie,v 
of the foregoing that the conviction should be 
affirmed, and the writ dismissed. 

R'l35 

Respectfully s.ubmitted, 

ALBE,R ,T H. HOLLAND, 

Prosecutor of the Pleas for 
the County of Morris. 








