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New Jersey
Court of Errors and Appeals

SUMMONS. 10

Th e  St at e  o f  Ne w  Jers ey  t o  H a r ry  W e is ma n  
You ar e  Su mmo n e d  to answer the an-

nexed complaint of L u c a  De  Ca n d ia  
(L. S.) in an action at law in the Essex 

County Circuit Court. And take no-
tice that unless you file your answer to said com-
plaint with the Clerk of the said Essex County 
Circuit Court, at Newark, N. J. within twenty 20 
days, after the service upon you of this writ, and 
the annexed complaint, the plaintiff1 may proceed 
in the suit, and judgment may be entered against 
you. (And see Notice endorsed hereon.)

W i t n e s s  William A. Smith, Esq., Judge of the 
Essex County Circuit Court at Newark, this 24th 
day of March, Nineteen Hundred and Twenty- 
seven.

THOMAS BRUNETTO, 30
Attorney,

John H. Scott,
Clerk.

40
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COMPLAINT.

ESSEX COUNTY CIRCUIT COURT 

E s se x  Co u n t y

L u c a  De Ca n d ia , }
Plaintiff, I

vs. \ Action at Law

H arry  W e is ma n , 1
Defendant. I

Plaintiff, Luca DeCandia, residing at 45 Wat- 
chung Plaza, in the Town of Montclair, in the 

20 County of Essex and State of New Jersey, says 
that:

FIRST COUNT

1. On the Sixth day of December, 1926, the de-
fendant falsely and maliciously and without rea-
sonable or probable cause, charged plaintiff, be-
fore E. R. Noble, Deputy Clerk of the Third 
Criminal Court of the City of Newark, County of 
Essex and State of New Jersey, with having com-

30 mitted the offense of uttering and delivering on 
the 18th and 20th days of November, 1926, two 
checks for the payment of money, with intent to 
defraud, and procured said clerk to issue a war-
rant for the arrest of plaintiff on said charge, 
and thereupon plaintiff was arrested under said 
warrant and imprisoned for two hours, and com-
pelled to give bail.

2. On the 28th day of February, 1927, at the 
40 trial of said cause, plaintiff was acquitted of said
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Complaint

crime, and said prosecution is wholly ended and 
determined.

3. By reason of the premises, plaintiff was com-
pelled to spend large sums of money to defend 
himself of said charge for the hiring of attorney, 
procuring bail and has incurred other expenses 
to properly prepare his defense to said charge, 
and plaintiff has been greatly injured in his credit 
and reputation and has suffered pain of body and 
mind and was prevented from attending to his 
business.

Damages will be claimed on this count in the 
sum of Five Thousand Dollars.

SECOND COUNT

1. At the December term, 1926, of the Essex 
County Grand Jury, the defendant falsely and 
maliciously and without reasonable or probable 
cause, procured plaintiff to be indicted by the 
grand jury of the County of Essex, for the crime 
of uttering and delivering to Harry Weisman, the 
defendant herein, a check drawn by L. DeCandia 
upon a depository known as the First National 
Bank and Trust Company of Montclair, New Jer-
sey, for the payment of $11.50 with the intent to 
defraud, being violation of Chapter 72 of the 
haws of 1919, by reason whereof plaintiff was ar- 
rested and confined for over twenty hours and 
compelled to give bail to procure his release, and 
defendant caused said indictment to be prose-
cuted, and at the trial thereof, on the 28th day of 
February, 1927, plaintiff was duly acquitted of 
said charge, and said prosecution is terminated.

10
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Answer

2. By reason of the premises, plaintiff was com-
pelled to spend large sums of money to defend 
himself of said charge for the hiring of attorney, 
procuring bail and has incurred other expenses 
to properly prepare his defense to said charge, 

10 and plaintiff has been greatly injured in his 
credit and reputation and has suffered pain of 
body and mind and was prevented from attend-
ing to his business.

Damages will be claimed on this count in the 
sum of Five Thousand Dollars.

Damages will be claimed in the sum of Ten 
Thousand Dollars.

20 THOMAS BRUNETTO,
Attorney of Plaintiff.

ANSWER.

ESSEX COUNTY CIRCUIT COURT

L u c a  De Ca n d ia , 
30

vs.

H arry  W e is ma n ,

Plaintiff, I

\ Action at Law.

Defendant.

A n s w e r  to  F ir st  Co u n t

1. He denies Paragraph 1 of said Count. 
40



5

Answer

2. He has no knowledge or information as to 
the allegations in Paragraph 2, and leaves the 
said plaintiff to make due proof thereof.

3. He denies the allegations in Paragraph 3 
of said Count.

A n s w e r  t o  S e c o n d  C o u n t

He denies each and every allegation in said 
Count contained.

F i r s t  S e p a r a t e  D e f e n s e

The said plaintiff alleges that such charge as 
was made by him in the matters mentioned and 
referred to by the said plaintiff in his complaint 
filed herein, were based upon reasonable and 
probable cause at the time appearing to the said 
defendant.

S e c o n d  S e p a r a t e  D e f e n s e

Defendant denies that said plaintiff was ar-
rested or indicted or brought to trial by any pro-
curation on his part.

T h i r d  S e p a r a t e  D e f e n s e

Any charge made by the said defendant against 
the said plaintiff, was made by him in good faith 
and in discharge of his public duty.

F o u r t h  S e p a r a t e  D e f e n s e

Said plaintiff has not suffered or sustained any 
loss, damage or injury by reason of any act or 
deed on the part of the said defendant.

BENJAMIN M. WEINBERG, 
Attorney of Defendant.

10
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AMENDMENT TO DEFENDANT’S ANSWER. 

ESSEX COUNTY CIRCUIT COURT

L u c a  D e  C a n d i a , |
Plaintiff, I

10 vs. \ Action at Law.

H a r e y  W e i s m a n , \
Defendant.

The said defendant by leave of the Court here 
first had and obtained, amends his Answer filed 
herein, by adding thereto a F i f t h  De f e n s e , as 
follows:

20
The said defendant before making the com-

plaint referred to in plaintiff’s complaint, laid all 
of the facts in connection therewith before Jacob 
W. Silverman, a competent Attorney and Coun- 
sellor-at-Law of New Jersey, who after a con-
sideration of the facts submitted to him, advised 
this defendant in the discharge of his public duty, 
to make the said complaint referred to.

30 BENJAMIN W. WEINBERG,
Attorney for Defendant.

40
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JUDGMENT.

ESSEX COUNTY CIRCUIT COURT

42700

1 Action at Law
L u c a  D e  Ca n d ia ,

Plaintiff, j
I On Verdict by a 
* Jury. Judgment en-

tered June 20, 1929.
VS. '} Damage $3,000.00

< < 500.00
H a r r y  W e is m a n , \1 Costs 109.07

Defendant. ' Total $3,609.07

Thomas Brunetto, Atty. of Plaintiff. 20

This action was tried before Judge Nelson Y. 
Dungan, with a jury at the Essex Circuit Court 
on June 20, 1929.

The cause having been heard and submitted to 
the jury they return their verdict as follows:

They find in favor of the plaintiff Luca De 
Candia and against the defendant Harry Weis- 
man for the sum of Three Thousand Dollars ($3,- 30
000.00) as compensatory damages; in favor of 
the plaintiff Luca De Candia and against the de-
fendant Harry Weisman for the sum of Five Hun-
dred Dollars ($500.00) as exemplary damages and 
One Hundred Nine Dollars and seven cents Costs 
of Suit.

Whereupon it is adjudged that the plaintiff re-
cover of the defendant the sum of Three Thou-
sand Five Hundred Dollars ($3,500.00) damages 40 
and One Hundred Nine Dollars and seven cents
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Judgment

costs making in the whole the sum of Three Thou-
sand Six Hundred Nine Dollars and seven cents.

Judgment entered and signed June 20, 1929.
JOHN H. SCOTT,

10 Clerk.
Recorded June 20, 1929.
Book 108 Circuit Court Judgments, page 106.

Order Consenting that Judgment be reduced to 
Two Thousand Three Hundred and Fifty Dollars.

NELSON Y. DUNCAN, 
Judge.

Filed and entered June 28, 1929.
20 John H. Scott,

Clerk.

State of New Jersey,
County of Essex, ss:

I, John H. Scott, Clerk of the County of Essex 
in the State of New Jersey.

Do H er eby  Ce r t if y  That the foregoing is a true 
and correct copy of the record of Judgment in 

^  the Case of Luca De Candia, Plaintiff v. Harry 
Weisman, Defendant recorded in Book 108 Circuit 
Court Judgments, page 106 and the same is taken 
from and compared with Essex County Circui 
Court Judgment Record Book 108 page 106 an 
as the same now remains on the files of said
Office. ,

In Testimony Whereof, I have hereunto 
set my hand and affixed the official 

40 (Seal) seal of said County at Newark, N J , 
this 29th day of July A. D., 1929.

JOHN H. SCOTT, 
Clerk.
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EULE TO SHOW CAUSE. 

ESSEX COUNTY CIRCUIT COURT

Luc a De  Ca n d ia , \
Plaintiff, j

vs. \ Action at Law.

Har r y W e is ma n , V
Defendant. )

A verdict having been rendered in the above 
said cause against the said defendant and in favor 
of the said plaintiff, on the 20th day of June, 
1929, and application being made to me within 
due time,

It is hereby Or de r e d , this 21st day of June, 
1929, that the said plaintiff show cause before me 
at the Hall of Records Building in the City of 
Newark, New Jersey, on the 27th day of June, 
1929, at 9:30 o ’clock in the morning thereof, Day-
light Saving Time, why the said verdict so ren-
dered in favor of the said plaintiff, should not be 
set aside on the grounds that said verdict is 
against the weight of the evidence and is exces-
sive, hereby reserving to said defendant the bene-
fit of all and every exception taken during the 
trial, to the reception and rejection of evidence, 
as well also, to the Court’s refusal to direct a 
verdict in favor of the said defendant and to 
those portions of the Court’s charge to which 
exceptions were duly taken and noted. And it is 
further Or de r ed  that the said plaintiff be and he 
hereby is restrained and enjoined from taking

10

20

30
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Order

any further steps in the cause until the further 
Order of the Court.

10 On motion of:
Benjamin M. Weinberg, 

Attorney for Defendant.

True Copy.
John H. Scott,

Essex County Clerk, 
Per. Smith.

ESSEX COUNTY CIRCUIT COURT

A Rule to Show Cause having heretofore been 
issued, to wit, on June 21, 1929, why the verdict 
rendered in favor of the above named plaintiff 
and against the above named defendant, should 
not be set aside on the grounds that said verdict 
was against the weight of the evidence and was

NELSON Y. DUNGAN, 
Circuit Court Judge.

20
ORDER.

Lu c a  De  Ca n d ía .
Plaintiff,

Action at Law.

30 Harry  W e is ma n ,
Defendant.

I
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Order

excessive, in which Rule to Show Cause, the said 
defendant reserved to himself the benefit of all 
and every exception taken during the trial to the 
reception and rejection of evidence, as well also, 
to the Court’s refusal to direct a verdict in favor 
of said defendant, and to those portions of the 
Court’s charge to which exceptions were duly 
taken and noted;

And, argument upon said Rule to Show Cause 
having been heard before me the 27th day of June, 
1929, by Benjamin M. Weinberg, Esquire, on be-
half of the defendant, for the Rule, and Thomas 
Brunetto, Esquire, on behalf of the plaintiff, 
against the Rule, and upon good cause being 
shown,

It is hereby Or de r e d  this 27th day of June, 
1929, that unless the plaintiff consents, within ten 
days from the date hereof, to a reduction in the 
amount of the compensatory damages awarded, 
from the sum of $3,000 to the sum of $1850, ex-
clusive of the sum of $500 awarded to him as 
punitive damages, the Rule to Show Cause will 
be made absolute. Should however, the said 
plaintiff consent to accept the reduction in the 
verdict rendered, as hereinabove set forth, and 
the defendant be dissatisfied therewith, the con-
sent by the said plaintiff to accept said reduced 
amount instead of having a new trial granted, 
shall not be a bar to, nor prevent the said defend-
ant from prosecuting an appeal in the cause upon 
the grounds specially reserved in the Rule to 
Show Cause heretofore issued, as aforesaid, none 
of which grounds have been argued before me by

10

20

30

40
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Order Consent mg that Judgment be Reduced

the said defendant on the Rule to Show Cause 
heretofore granted by me, as aforesaid.

NELSON Y. DUNGAN, 
Circuit Court Judge.

On motion of:
10 Benjamin M. Weinberg,

Attorney for Defendant.

ORDER CONSENTING THAT JUDGMENT BE 
REDUCED.

ESSEX COUNTY CIRCUIT COURT
20

L u c a  De  Ca n d ía ,
Plaintiff,

vs.

H a r r y  W e is ma n ,
Defendant.

On Applica-
tion for New 
Trial

Application being made to this Court by the 
30 defendant for a rule to show cause why the ver-

dict in the above entitled cause should not be set 
aside as being against the weight of evidence an 
the damages being excessive, said rule being re-
turnable on the 27th day of June, 1929, and after 
the court having heard the argument of Benja-
min Weinberg, Esq. on behalf of the defen an 
and Thomas Brunetto, Esq. attorney of the plain-
tiff, against the said rule and after the court hav- 

40 ing heard the argument of the attorneys of t e
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Order Consenting that Judgment he Reduced

respective parties, a rule was entered, that if the 
plaintiff would consent within ten days from the 
27th day of June, 1929, to a reduction in the 
amount of compensatory damages awarded from 
the sum of $3000 to $1850 exclusive of the sum of 
$500 awarded to him as punitive damages, the 
rule to show cause would be made absolute and 
that if the plaintiff consented to accept the re-
duction in the verdict rendered, then the rule to 
show cause would be set aside; the said defend-
ant, however, shall not be barred nor prevented 
from prosecuting an appeal of said judgment 
upon the grounds especially reserved in said rule 
to show cause, and the plaintiff, by his attorney, 
Thomas Brunetto, having consented that the part 
of said verdict relating to compensatory damages 
be reduced to $1850 as provided in said order en-
tered on the 27th day of June, 1929, it is on this 
28th day of June, 1929,

Okd e r e d , that the Rule to Show Cause, entered 
on June 21st, 1929, and returnable on June 27th, 
1929, why a new trial should not be granted, is 
hereby dismissed and made null and void, and 
that the judgment for the plaintiff be entered in 
the sum of $2350, reserving to the defendant, how-
ever, the right to appeal upon the grounds speci-
ally reserved in said rule to show cause.

Let the above rule be entered on the minutes.

NELSON Y. DUNGAN, 
Judge of the Essex County 

Circuit Court.
On Motion of

Thomas Brunetto,
Attorney of Plaintiff.

10

20

30

40
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NOTICE OF APPEAL.

ESSEX COUNTY CIRCUIT COURT

L u c a  De  Ca n d ia , i
Plaintiff,

10 vg \ Action at Law.

H a r r y  W e is m a n , 1
Defendant. |

To:
Thomas Brnnetto, Esq.,

Attorney of Plaintiff.

20 Si r :

P l e a s e  T a k e  No t ic e  that the defendant herein 
appeals from the entire judgment of the Essex 
County Circuit Court entered against him in favor 
of the above named plaintiff, Luca De Candía, to 
the New Jersey Court of Errors and Appeals.

BENJAMIN M. WEINBERG, 
Attorney of Defendant.
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GROUNDS OF APPEAL.

NEW JERSEY COURT OF ERRORS AND A P-
PEALS

On Appeal 
from Essex 10 
County Cir-
cuit Court

Action at Law.

To:
Thomas Brunetto, Esq.,

Attorney of Plaintiff-Appellee.

Pl e ase  Ta k e  No t ic e  that the defendant-appel-
lant, as and for  his grounds o f appeal from  the 
judgment entered against him in the above cause, 
hereby specifies and assigns the follow ing:

(1) Because the Trial Court refused to strike 
out that portion of the testimony of the plaintiff 
Luca DeCandia wherein said plaintiff, in refer- 30 
ring to the original giving of the check for the 
merchandise purchased by him from the defend-
ant, said

“ He says (meaning defendant), ‘ Mr.
De Candia, you got check book. Give me 
check. I hold it for you for a couple of 
days.’ ”

although defendant’s motion to so strike out was 
timely. 40

L u c a  D e  C a n d l a ,

Plaintiff-Appellee, 
vs.

H a r r y  W e i s m a n ,

Defendant-Appellant.
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Grounds of Appeal

(2 ) . Because the Trial Court erred in overrul-
ing defendant’s objection to an answer given by 
the witness Thomas Brunetto while he was tes-
tifying, which answer was to the following ques-
tion:

10 Question: “ Among the four of you?
Answer: Yes. The converastion related 
whether we could go on with the hearing 
that morning or not. Mr. Silverman, in 
the presence of Mr. Weisman, stated that 
(answer interrupted and after argument, 
witness continued) his client was willing to 
drop the criminal proceeding.”

on and the further objection to the question as pur- 
sued by plaintiff’s attorney, Mr. Adams, wherein 
he was permitted to say, over the objection of de-
fendant’s attorney,

“ That his client was willing to drop the 
criminal proceeding, etc.”

which related to some arrangement, regarding the 
giving of a mortgage to the defendant.

(3 ) . Because the Trial Court erred in over- 
30 ruling defendant’s objection to the offering in

evidence of the record in the case of Meyer H. 
Kitzman v. Luca De Candia, which judgment was 
entered on July 23, 1927.

(4) . Because the Trial Court erred in over-
ruling defendant’s objection to the following 
question:

Question: “ Did you say that there was 
40 nothing said at that time in regard to a

mortgage to be given by Mrs. De Candia.
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Grounds o f Appeal

(5) . Because the Trial Court overruled de-
fendant’s objection to the question asked by 
Plaintiff’s attorney of the defendant’s witness, 
Jacob W. Silverman, as follows:

Question: “ Your advice to your client at 
that time was that, although no considera-
tion at the time the check was made, the 
maker would still be criminally liable?”

(6) . Because the Trial Court, over the objec-
tion of defendant’s counsel, asked the said wit-
ness, Jacob W. Silverman the following question :

Question: “ Do you know of any case in 
New Jersey that holds that?”

(7) . Because the Trial Court erred in refusing 
to direct a verdict in favor of the defendant when 
duly moved, so to do.

(8) . Because the Trial Court erroneously 
charged the jury as follows:

“ Now, if, as I have read to you in the 
case decided by the Chief Justice, it was 
the agreement between the plaintiff and 
the defendant that this check for $11.50 
was not to be immediately used, then this 
statute under which these criminal proceed-
ings were brought, does not apply and this 
defendant had no right to institute these 
criminal proceedings against the plaintiff. 
If that be the situation, then the defendant 
had no reasonable and probable cause for 
instituting the criminal proceedings so far 
as that check of $11.50 is concerned.”

10

20

30

40
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Grounds of Appeal

(9). Because the Trial Court erroneously 
charged the Jury as follows:

“ Then malice must be shown. Now, the 
malice necessary to be shown in a case of 

IQ malicious prosecution is not necessarily
spite and ill will of the defendant against 
the plaintiff, but malice means simply that 
the defendant intentionally did this wrong-
ful act, if it was wrongful, against the 
plaintiff here. A wrongful act intention-
ally and willfully done constitutes legal 
malice, which is all that is necessary to es-
tablish malice in a case of malicious prose- 

2q cution, and that kind of malice is presumed
from want of reasonable and probable 
cause.1 ’

BENJAMIN M. WEINBERG, 
Attorney of Defendant-Appellant.
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TESTIMONY.

ESSEX COUNTY CIRCUIT COURT

Wednesday, June 19, 1929.

L u c a  D e C a n d i a , j

Plaintiff, I

vs. \ Action at Law

H a r r y  W e i s m a n , 1

Defendant. 1

Before: H o n . Ne l s o n  Y. Du g a n , J., and a 
Jury.

For the plaintiff appears Thomas Brunetto.

For the defendant appears Benjamin M. Wein-
berg.

A jury is called and sworn.

(Mr. Brunetto opens the case in behalf of the 
plaintiff.)

(Mr. Weinberg opens the case in behalf of the 
defendant.)

WILLIAM G. 0. CROWTHER, sworn in be-
half of the plaintiff.

Direct-examination by Mr. Brunetto:
Q. You are connected with the County Clerk’s 

office of Essex County? A. Yes, one of the court 
clerks.

10

20

30

40
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William G. 0. Crowtlner—Direct

Q. Have you the original complaint sworn to 
by Harry Weisman on or about December 6,1926, 
before E. R. Noble against Luca DeCandia? A. 
We have not the complaint because that is in the 
custody of the Grand Jury.

10 Mr. Brunetto: I have it here now. I 
have subpoenaed also the clerk of the 
Grand Jury.

Q. Now, have you the record of the case of the 
State vs. Luca DeCandia wherein Harry Weis-
man was the complainant ? A. I have it.

Q. Will you tell us whether an indictment was 
presented in that case by the Essex County Grand

20 Jury. A. It was.
Q. If so, when? A. On January 22, 1927.
Q. Have you the original indictment with yon? 

A. I have.
Mr. Brunetto : I offer that in evidence. 
The Court: It will be received but not 

marked.
Mr. Brunetto: I have certified copies 

of the indictment, the complaint, and what 
took place if that is agreeable to let the
certified copies go in.

The Court: They may have been put in
in the first place.

40

Q. Mr. Crowther, does your record show when 
this indictment was presented by the Grand Jury 
A. January 22, 1927.

Q. Do you know whether the defendant was 
notified to plead or whether he ever appeared o 
plead? A. He did plead.



■ B

2 1

W illi a m G. 0 . C r o w ti h e r — D i r e c t

Q. W h e n w a s t h at ? A. J a n u a r y 2 7, 1 9 2 7.

Q. Will y o u t ell u s w h at h a p p e n e d o n t h at 

d a y ? A. H e pl e a d e d n ot g uil t y t o t h e i n di ct m e nt.

Q. D o y o u k n o w w h et h e r t h e d ef e n d a n t w a s r e-

l e a s e d o n t h at d a y, o r d o e s y o u r r e c o r d s h o w t h at, 

o r w h at h a p p e n e d ? A. N o t o n t h at s a m e d a y.  1 0

Q'. W h e n w a s h e r el e a s e d ?  A. J a n u a r y 2 8, 

1 9 2 7.
Q. W h at d o e s y o u r r e c o r d s h o w w h et h e r h e 

g a v e b ail, o r w h at, o n J a n u a r y 2 8t h ? A. H e w a s 

p a r ol e d i n c a r e o f T h o m a s B r u n e tt o.
Q. T h at w a s m y s elf. Di d h e e v e n t u all y gi v e 

b ail, d o y o u k n o w ? A. O n t h e 3 1 st o f J a n u a r y, 

1 9 2 7.

Q. W h at w a s t h e h ail ? A. $ 5 0 0. 2 0
Q. I s n’ t t h at a t h o u s a n d d oll a r s, M r. C r o w- 

t h e r ? A. T h e r e c o r d s h o w s $ 5 0 0. I n r ef e r e n c e 

t o t h at a m o u nt m a y I s u g g e st s o m et hi n g ? 1 O n 

t h e i n di ct m e nt it i s e n d o r s e d a t h o u s a n d a n d i n 
t he r e c o r d it i s $ 5 0 0.

Q. W h o w a s t h e b o n d s m a n, d o y o u k n o w ? A. 
N ati o n al S u r et y.

Q. W a s t h e c a s e s et d o w n f o r t ri al ?  A. I t 
w as.

Q. W h at d o e s y o u r r e c o r d s h o w w h e n it w a s 3 0 

s et d o w n t h e fi r st ti m e a n d w h at h a p p e n e d ? A. 

F e b r u a r y 9t h w a s t h e fi r st t ri al. T h a t i s 1 9 2 7. 

P o st p o n e d u ntil t h e 1 0t h, a n d t h e n u n til t h e 2 8t h 
of F e b r u a r y.

Q. W h at h a p p e n e d o n t h e 2 8t h d a y o f F e b-
r u ar y, 1 9 2 7 ? A. H e w a s t ri e d.

Q. W h at w a s t h e r e s ult o f t h e t ri al ? A. A  
v e r di ct of n ot g uil t y b y a j u r y.

4 0
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William G. 0. Crowther—Cross 
William R. Thomas—Direct

CROSS-EXAMINATION by Mr. Weinberg:
Q. I just want you to make clear what indict-

ment was tried. Was there more than one? A. 
There was one indictment, No. 426, December 

10 Term, 1927. That was presented by the Grand 
Jury on January 22, 1927.

Q. There was only one indictment, then! A. 
That is all.

Q. Charging the one offense! A. One offense.
Q. The eleven dollar one! A. $11.50.

Mr. Brunetto: Your Honor, I now offer 
in evidence certified copy of the complaint 
sworn to by Harry Weisman, dated De- 

20 cember 6, 1926, a copy of the indictment
against Luca DeCandia, presented by the 
Essex County Grand Jury at the Decem-
ber Term, 1926, and known as No. 426, 
and a copy of the docket showing the 

Pf, status of the way this case proceeded to
I < final trial.

(The same are received in evidence and 
marked Exhibit P-1.)

30 (Argument.)

WILLIAM R. THOMAS, sworn in behalf of 
the plaintiff.

Direct-examination by Mr. Brunetto:
Q. Mr. Thomas, what is your business’  A. 

40 am a detective attached to the police headquar- 
ters in Newark, New Jersey.
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William R. Thomas—Direct

q  Were you employed in the same business in 
December.of 19261 A. I was.

Q. Did you have anything to do with the 
service of the warrant on Luca DeCandia? A.
I did.

Q. And the complaint sworn to by Harry Weis- 
man charging DeCandia with uttering two bad 
checks, one for $11.50' and another one for $656.- 
79? A. I did.

Q. Have you got the warrant with you? A. I 
have.

Q. Will you produce it, please?
Mr. Brunetto: I now offer in evidence 

the warrant issued on the complaint sworn 
to by Harry Weisman on December 6, 
1926.

The Court: It will be admitted. Have 
you a copy?1

Mr. Brunetto: I  have made a copy of 
it, if that is agreeable to introduce in evi-
dence.

(The same is received in evidence and 
marked Exhibit P-2.)

Q. Did you serve this warrant on the defend-
ant Luca DeCandia? A. I did.

Q. When did you arrest him? A. I arrested 
Mr. DeCandia on the 7th day of December, 1926.

Q. Where? A. At Montclair, New Jersey, at 
his place of business, 45 Watchung Avenue 
Plaza.

Q. After you served the warrant on him, what 
did you do with Mr. DeCandia? A. I brought 
him down to police headquarters in Newark, New 
Jersey.

10

20

30

40



24

William R. Thomas—Direct

Q. What happened when you brought him down 
to police headquarters? A. I brought him to 
police headquarters and he requested that he be 
allowed to communicate with counsel, which I let 
him do, and he communicated with his counsel and

10 later on that day, later in the evening, rather, he 
was paroled by Judge Howe o f the Third Crimi-
nal Court to appear in the Third Criminal Court 
on the 8th day of December, 1926.

Q. Do you know who was his counsel at the 
time, Mr. Thomas? A. Mr. Brunetto. That is 
yourself.

Q. Now, were you in court on the 8th day of 
December, 1926? A. I was.

20 Q. Will you tell us what happened on that day?

(Objected to.)
(Question withdrawn.)

Q. Mr. Thomas, do you know whether there 
was a hearing in the case of the State vs. Luca 
DeCandia on December 8th in the ,Third Crimi-
nal Court of Newark? A. There was a hearing.

Q. On the 8th day of December? A. There 
was.

30 Q. Was there any final disposition made of 
that case on December 8, 1926? A. There was 
not.

Q. What happened? A. The case was ad-
journed for one week until December 15, 1926.

Q. What happened to the defendant on that 
day, on December 8th? A. On December 8th his 
parole was continued in his counsel’s custody un-
til December 15 th.

40 Q. Were you in the Third Criminal Court on 
December 15, 1926? A. I was.
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Luca DeCandia—Direct

Q. Do you know whether there was a hearing 
in the ease of the State vs. Luca DeCandia where-
in Harry Weisman was the complaining witness?
A. There was.

Q. What disposition was made of the case? A. 
There was a hearing before Judge Howe and *0 
Judge Howe held the defendant in bond under 
bail for the Grand Jury.

Cross-examination waived.

LUCA De CANDIA, the plaintiff, sworn in his 
own behalf. 20

Direct-examination by Mr. Brunette:
Q. Mr. DeCandia, do you know Mr. Harry 

Weisman? A. Yes, sir.
Q. How long have you known him? A. Oh, five 

or six years.
Q. Did you ever do any business with him?

A. Yes, sir.
Q. When did you start to do business? A. 

Well, I buy stuff from him five or six years, be- 30 
fore pay cash, but five or six months open an 
account charge.

Q. Where was the place of business of Mr. 
Weisman? A. In Newark, on Commerce Street.

Q- Did you have any business dealings with Mr. 
Weisman on the 18th of November, 1926? A.
Yes, sir.

Q. Did you buy anything from him that day?
A. Yes, I buy $30 stuff first and I pay cash, and 40
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Luca DeCandia—Direct

after I pay I remember I needed two or three 
more packages. I asked Mr. Weisman wants to 
charge a couple of days. Mr. Weisman tells me, 
“ Sorry, Mr. DeCandia, you can’t make more 
bigger your bill. You pay cash now.”  I says, 

10 “ Yes, Mr. Weisman, please. I no got enough 
money then.”  He says, “ Mr. DeCandia, you got 
check book. Give me check. I hold it for you for 
a couple of days.”

Mr. Weinberg: If there is a statement 
which is going to contradict the face of 
the check, I  am going to object to it on the 
ground it is varying the face of the writ-
ten instrument.

20 The Court: Assuming this is a motion
to strike out, it will be denied.

Mr. Weinberg: It is going so fast I 
can’t get it all.

The Court: I am assuming it was a mo-
tion to strike out.

Q. All right, Mr. DeCandia. You said you 
wanted to buy some other merchandise. A. Yes. 
After I buy I pay cash. I don’t remember, $30 

30 or $35 stuff I buy then, and after I remember I 
needed a couple of more packages. I asked Mr. 
Weisman, “ See, you want to charge me a couple 
of days?”  And Mr. Weisman says, “ I am sorry, 
Mr. DeCandia, I can’t charge you any more. 
You got bigger bill to make. Give me check.

• hold for a couple of days.”  I told him, Mr. 
fL Weisman, please, I give check. You hold couple 

of days for me.”  And Mr. Weisman told me, 
40 “ Yes, all right, Mr. DeCandia, I hold for you.
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Luca DeCamdia—Direct

By the Court:
Q. What? A. Mr. Weisman told me, “ All 

right. I hold for a couple of days.”
By Mr. Brunetto:
Q. How much was that check for! A. $11.50.
Q. Did you get the merchandise from Mr. 

Weisman? A. Yes, sir; in two or three pack-
ages.

Q. And you gave him the check? A. I give 
him check; yes, sir.

Q. Whom did you hear from the next time 
about the $11.50 check? Did you have any other 
conversation with Mr. Weisman at this time? A.
No. ; 20Q. Did you have any conversation with him 
about the old bill? A. Oh, every morning I ask 
him for the old bill. Every morning I am going 
out, he told me, “ Mr. DeCandia, what about the 
other bill?”  I tell him, “ Please, I got a house 
in Montclair. Just I sold the house I pay you 
that.”

The Court: I do not know what he says 
at all. If he talks at that rate of speed, 
why, I cannot get it. o q

Mr. Brunetto: Your Honor, with the 
Court’s permission, may I ask that the an-
swer be stricken out and start all over 
again ?

The Court: I think you had better do 
that and you had better ask him questions. 
When you tell a man who speaks as he does 
to tell his story, why, that is the way he 
goes.

40
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Luca DeCandia—Direct

Q. Now, Mr. DeCandia, did Mr. Weisman say 
anything to you on November 18th about you pay-
ing the bill for $656? A. Yes, sir.

Q. Did he ask you for the money? A. Yes.
Q. What did you tell him? Talk loud and 

10 slowly. A. I told him, “ Mr. Weisman, please 
wait a little while, one month or two months. I 
got a house in Montclair for sale. When I sell 
the house I give the whole amount.”

Q. What did Mr. Weisman say? A. Mr. Weis-
man tell me, “ Mr. DeCandia, you no want to give 
check for me. dive me check. I hold check.” 
I told Mr. Weisman, “ I give this to you.”  I 
give him check for $50 a month, see. So when I 

20 sell the house I give him whole amount ; I finish 
up everything.

Q. What did Mr. Weisman say when you told 
him that? A. Mr. Weisman told me all right, 
come in the office; I make a check $50 a month.

Q. Did you go in the office? A. Yes, sir.
Q. Did you make out the checks? A. Mr. 

Weisman just take off—I give him check book, 
so I can’t write myself. I give the check book to 
Mr. Weisman and take all the checks and he tell 

30 me, “ All right, Mr. DeCandia, you sign your 
name. I fill out.”

Q. Did Mr. Weisman fill out the checks in front 
of you? A. Yes, sir. Mr. Weisman—just sign 
my name, and Mr. Weisman tell me, All right,
Mr. DeCandia, I fill it up for you.”

Q. Did Mr. Weisman fill the checks out in front 
of you? A. No, no fill out in front of me. So 
I go outside; I talk to my son-in-law, and my son- 

40 in-law told me, “ Pop, what do you do? Why you 
sign them checks? You sign your life.
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Luca DeCamdia—Direct

my son-in-law, “ No, no big bill Mr. Weisman. I 
make check $50 a month.

Q. Did yon hear from anybody in regard to 
this $11 check after the 18th of November? A. 
Yes.

Q. Whom did you hear from? A. The bank.
Q. Now, when you heard from the bank, what 

did you do? A. When I see the bank call up 
eleven and a half check come back, I told what is 
the matter, Mr. Weisman crazy?1 .Told me to hold 
the check for a couple of days and put in the 
bank. I call up right away Mr. Weisman in the 
business, and Mr. Weisman tell me, “ Mr. De- 
Candia, all right, I fix.”  I told Mr. Weisman, 
“ Please hold this check tomorrow morning. I 
pay cash.”

Mr. Weinberg: Is this a conversation 
with the bank now?

The Court: Not now, but he has been 
talking about a lot of conversation with 
the bank, bank officials, I suppose.

Mr. Weinberg: Unless the witness looks 
right at you in this court room you can’t 
hear him at all.

The Court: This now is, I take it, that 
Mr. Weisman, he says, as I understand 
him, he asked Mr. Weisman to hold the 
check for a couple of days.

Mr. Weinberg: The question directed to 
him was what he did after he heard the 
check wasn’t paid. Then he said he went 
to the bank.

The Court: I do not know what he said. 
I can’t tell you.

10

20

30

40
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Luca DeCcmdia—Direct 

By Mr. Brunette:
Q. Mr. DeCandia, after you signed these checks 

in Mr. Weisman’s office on Commerce Street, did 
you hear from anybody in regard to these checks, 
and if so, whom did you hear from? A. Yes, the 
bank.

Q, The bank? A. Yes, sir.
Q. When did you hear from the bank? A. 

The bank call up after a couple of days, the bank 
call up.

Q. Called you up? A. Yes, sir.
Q. And the bank told you something? A. Yes,

sir.
Q1. Then after the bank told you something, 

20 what did you do? A. I call Mr. Weisman’s busi-
ness. .

Q. Did you go to Mr. Weisman’s place of busi-
ness or did you talk to him on the telephone? 
A. No, I call him up, Mr. Weisman, I call him up.

Q. Now, did you talk to him? A. Yes, sir. No 
talk. I call him up.

Mr. Weinberg: When was that?
Q. When did you talk to Mr. Weisman on the 

30 telephone? A. When the bank told me the check, 
don’t have enough money in the bank.

Q. How many days after the 18th? A. A
couple of days.

Q. How did you know it was Mr. Weisman that 
you were talking to on the telephone? A. > 
that is six or seven years business I know r- 
Weisman’s voice right away.

The Court: I suggest that you inter-
im rupt this witness and call the clerk of e

Grand Jury.
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George T. Callahan—Direct

Mr. Brunetto: That is what I was going 
to say, your Honor, if it is agreeable to 
the other side.

10

GEORGE T. CALLAHAN, sworn in behalf of 
the plaintiff.

Direct-examination by Mr. Brunetto:
Q. Mr. Callahan, you are assistant clerk of the 

Grand Jury of the County of Essex! A. I am.
Q. You held that position on December 6*, 1926!'

A. I did. 20
Q. And you have since! A. I have.
Q. Have you the record in the case of the 

State vs. Luca DeCandia on the complaint sworn 
to by Harry Weisman! I show you a certified 
copy of the complaint marked Exhibit P-1. A.
I have the complaint.

Q. Was that complaint ever presented to the 
Grand Jury, Mr. Callahan, that is, presented to 
the Grand Jury of Essex County! A. It was.

Q. Do you know what action was taken on it, 
whether there was an indictment or not!

Mr. Weinberg: One minute. He does 
not know what action was taken. He may 
tell what the report of the Grand Jury was 
if he made a record of it.

The Court: I think the record appears 
in the clerk’s report.

40
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George T. Callahan■—Cross, Re-direct 
Luca DeCandia—Direct

CROSS-EXAMINATION by Mr. Weinberg:
Q. As I understand it, there is simply no rec-

ord of another indictment, is that true, Mr. Cal-
lahan? A. Yes, sir.

10 Q. You simply have a record of one indictment? 
A. One indictment.

RE-DIRECT EXAMINATION by Mr. Bru-
netto :

Q. Do you know whether there was another in-
dictment? A. This is the only indictment.

20 LUCA De CANDIA, recalled.

Direct-examination (continued) by Mr. Bru- 
netto:

Q. Now, what did you say to Mr. Weisman. 
A. I told Mr. Weisman I gave check the other 
day for $11.50. “ You promised to keep couple 
of days. Now the bank calls up and you put the 
check in. * *

30 Q. What did Mr. Weisman say? A. Mr. Weis-
man, “ Well, Mr. DeCandia, the girl made a mis-
take. When I come tomorrow I will tell you. 
“ Mr. Weisman, please keep the check tomorrow, 
and give him cash $11.50.”  He tell me, 
right. ‘ *

Q. When did you have any talk or hear from 
Mr. Weisman after this? A. After the next ay 
calling in business to pay the check and buy more

AC. stuff, too.
Q. What check was that? A. The $11- •
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Luca DeCcmdia—Direct

Q. Did you see Mr. Weisman there? A. Yes, 
sir.

Q. What did Mr. Weisman say to you? A. 
When I go in the next day I told him, “ Mr. Weis-
man.”  I going in buy some stuff the next morn-
ing. I say, “ Mr. Weisman,’ ’ I told him, “ Mr. 10 
Weisman, what kind of business man are you?
You promised to keep the check for a couple of 
days; you put it in bank, so now come back. I 
told you I not got enough money in the bank.”
And I want to give him $11.50 on the check book, 
and Mr. Weisman told me, “ Mr. DeCandia, you 
can’t do anything no more for me. I give it in 
the hands of the lawyer. Go to the lawyer. Can’t 
take no more for me.”  Mr. Weisman refused the 20 
$11.50; no want to give me check back.

Q. You say you wanted to give him the $11.50.
Bid you offer it to Mr. Weisman? A. Yes, I 
wanted to give to Mr. Weisman.

Q. Did you have any other talk with Mr. Weis-
man after that, or when did you see Mr. Weis- 
mannext? A. After?

Q. Yes. A. After I going home. I buy stuff;
I pay cash; and I going home, and I told him,

Mr. Weisman, I can’t pay my bill all one time. 30 
I got a house in Montclair. Please wait a little 
while. When I sell the house I pay my bill.”

Q. What did Mr. Weisman say? A. Mr. Weis-
man told me, “ You got a house in Montclair?
Good house?”  “ Yes, sure; it is good house.”

e says, We will go out this afternoon, I come 
to see the house.”

Q. Did you see him that afternoon? A. Yes, 
sir.

40
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Luca DeCaudia—Direct

Q, Where? A. Come in my store, Mr. Weis-
man and the lawyer.

Q. Did you go to your house? A. Yes, took 
the car, Mr. Weisman’s car. I got to show yon 
the house. I show him house and so on and ask 

10 him how much mortgage you got and everything. 
He told me, “ Mr. DeCandia, better you give me 
mortgage on the house. I don’t want to buy the 
house; no got enough money. It is better give 
me mortgage on the house.”  I told him, Mr. 
Weisman, I give you mortgage on the house. 
So after I talk with my wife. The house m my 

• wife’s name. I talk with my wife and my wife 
told me, “ Well, I can’t do nothing. I want to 

20 talk to my lawyer first. I want to talk to Mr.
Brunetto.”  .

Q. Did your wife talk to Mr. Weisman.
No, sir. .

Q. Does your wife talk English? A. My wi
can’t talk English.

r\ Mr Wpisman sav when you torn
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Luca DeCandia-—Direct

to send me to jail?”  He tell me, “ I got check 
in the hands.”  Right away get mad, put him 
in the car, and go away the both.

Q. When did you hear from Mr. Weisman, or 
when did you hear about these checks the next 
time? A. After one day or two days, I don’t 
remember sure, maybe a couple of days, the bank 
call me up again and say, “ Mr. DeCandia, I got 
a check for $600 and fifty,”  I don’t remember 
which amount—“ You want cover the check?”  I 
ask him, “ No check for $600. I no make check 
for nobody for $600.”  I ask the name who be-
long the check, and they told me Mr. Weisman’s 
name. I have big surprise. Next day I go and 
I seen Mr. Weisman in the store, and I told him, 
“ Mr. Weisman, why I give a check for you, lot 
of checks for $50 a month, why you come in and 
show all one check one time?”  He says, “ Well, 
I can’t help you, Mr. DeCandia, you go to my 
lawyer. The lawyer fix for you.”

Q. Did you see Mr. Weisman after that? A. 
After see, I no buy no more stuff from Mr. Weis-
man. The lawyer sent a letter from me, a regis-
tered letter, sent me a letter. I go to talk to Mr. 
Weisman, “ WThy do you want to give this to 
lawyer? You know I got a house in Passaic. 
When I sell the house I pay the bill.”

Q. What did Mr. Weisman say? A. Mr. Weis-
man tell me, “ I can’t do nothing. Gro to the law-
yer. Talk to the lawyer.”  I tell him, “ Mr. Weis-
man, I can’t go lawyer. What is the use of go-
ing to the lawyer? No got money.”  
t Q. What did Mr. Weisman say? A. He says, 

I can’t help. I don’t care.”

10

20
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Luca DeCandia—Direct

Q¡ Then what happened? A. After two or 
three days I see two detectives come in my store, 
one Newark detective and one -Montclair.

Q. Who was the detective? Did you know 
him? Was that the gentleman who was on the 

10 witness stand this morning? A. Yes, sir.
Q. Mr. Thomas? A. Mr. Thomas was one and

one from Montclair.
Q. And he arrested yon? A. Came in the 

store and asked who is Mr. DeCandia.
The Court: One minute. Answer the 

question.
Q. What did he do to you? Did he arrest you?

20 A. Yes. .
Q. Where did he take you? A. Bring me down

Newark in the head court Newark.
Q. Were you in jail that night? A. No.
Q. Did you go to court? A. Next day.
Q>. What happened the next day?

30

By the Court:
Q. What did you do that night? Where did 

you go? Did you go back home after you had 
been brought to court? A. I don’t rem®m^er* 

Q>. Where did you stay that night? A. LM 
night I give in the bail, making bail $500. Mr. 
Brunetto take me home.

By Mr. Brunetto:
Q. Mr. DeCandia, the first time you were ar-

rested did you stay in jail or did you go ome. 
A. I don’t remember sure. Go home the
time.

4Q Q. Did you have a lawyer the first time you 
were arrested? A. Yes.
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Luca DeCandia—Direct

Q. Who was your lawyer? A. Mr. Brunetto.
Q. That was myself? A. Yes.
Q. You saw me that night at police headquar-

ters? A. Yes, sir.
Q. And I took you home? A. Yes, sir.
Q. All right. Now, the next day you went to 

the police court with me? A. Yes, sir.
Q. What happened on that day? Did you have 

the trial in the police court? A. If I have go 
bail $500, bail go to the Grand Jury.

Q. Was that the next day or the week after ?i 
A. No, the week after. That day transfer the 
case.

Q. It was put off for one week? A. Yes.
Q. Now, did you see Mr. Weisman? A. Yes.
Q- And his lawyer on December 8th in the 

police court in Newark? A. Yes. Outside, I talk 
outside.

Q. Did you have a talk with Mr. Weisman and 
his lawyer? A. Yes, sir.

Q. What did you say to them and what did they 
say to you? A. Mr. Weisman—

Q. That is, when I say Mr. Weisman and his 
lawyer, tell us who did the talking. A. Yes, sir. 
Mr. Weisman told me, “ Well, why no sign the 
mortgage? You sign the mortgage on the house 
and I drop the case for you.”  
u Q* What did you say to him? A. I told him,

My wife don’t want to sign. What can I do t 
My wife don’t want to sign.”

Q. You went to court on December 15, 1926? 
A. Yes, sir.

Q. And on that day you had a hearing and you 
had to give bond for $500? A. Yes, sir.

10
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Luca DeCamelia—Direct

Q. And now, did you get any notice from the 
prosecutor’s office in regard to this case and this 
complaint of Weisman! A. I got notice to come 
in court; yes, sir.

Q When did you go to court the next time! 
10 A. February. I don’t remember the date; in 

February.
Q. How long after you were in the police court

up there! A. How long I stay!
Q. Yes. How long after you were in the police 

court did you get the notice to come down to the 
big court here in Newark! A. Yes, sir.

Q. When did you go to the big court! A. The 
big court on the 27th or 28th day of February. 

20 Q. Are you sure it was February! Wasn t it 
January! A. Or January. I don’t remember

O On the 27th or 28th of January what hap- 
penedT A I go in the Grand Jury. The Grand 
Jury have a thousand dollar bail.

Q. What happened! Hid you go home on Janu-
ary 27th! A. No, I stay, go in jail.

By the Court: T ,
Q. How long did you stay in jail! A. s

one day, the night and the next day.

40

By Mr. Brunetto:
Q. Then you were paroled in my custo y 

the 28th! A. Yes.
Q. And you gave bail!1 A. Yes, sir. ^
Q. On the 31st of January? A. ^es, sir.
Q. Who arranged for your hail? A. r.

bar and you. ,. ® a
Q. Who was your lawyer at that time.

Mr. Brunetto.
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Luca DeCamelia—Cross

Q. Now, were you tried on this indictment? 
A. Yes, sir.

Q. When were you tried? A. Tried after—

The Court: There is no question about 
that now, is there?

Mr. Brunette: No question.
The Court: He was tried and acquitted. 

The record shows that. We have that.
Q. Now, Mr. DeCandia, did you pay your 

lawyer any money? A. I no pay cash. I have a 
store in Montclair, and the lawyer live in Mont-
clair, buy stuff from me.

Q. Did you get a bill from me?
(Objected to.)

Q. How much did you pay me in regard to 
this criminal proceeding started by Mr. Weis- 
man? A. The whole business, $350.

CROSS-EXAMINATION by Mr. Weinberg:
Q. How did you pay that? A. Pay him when 

I have money to pay Mr. Brunetto.
Q. How did you pay it ? In money or promises 

or checks ? A. I pay $120 or $125 stuff, and after 
I sold the house in Montclair I gave the rest to 
Mr. Brunetto. When I sold the house I gave the 
rest to Mr. Brunetto.

Q. You gave your lawyer $125 worth of stuff? 
A. Merchandise.

Q. Then your wife sold her house and you 
paid? A. Yes, when I sold the house.

Q. And it amounted to $350? A. $350.
Q- Did you ever get a receipt for it? A. 'Sure, 

give me a receipt.

10

20

30

40



40

Luca DeCamdia—Cross

Q. You got no receipt! A. I don’t know. It 
is a long time ago.

Q. Listen. I am asking you whether you got 
a receipt. A. I ain’t got it, no.

Q. All right, then your answer is no. Now, 
10 !  am going to ask you a few questions and just 

please go a little hit slower, will you, because I 
got very little of what you said. We start with 
the day when you gave that check for $11.50. You 
said you bought some merchandise that day for 
which you paid cash. A. Yes, sir.

Q. What did you buy! A. I  don’t know what
I buy. I buy—

Q. Wait a minute, now, stop. When you give 
20 an answer stop. You don’t know what you 

bought! Right! A. Yes.
Q. Do you know what you bought for the 

$11.50! A. I buy two or three packages. I buy 
three packages.

Q. You bought three packages, did you! A. 
Yes, three package.

Q. And that amounted to $11.50! A. $11.50, 
yes, sir.

Q. You don’t remember what you bought tor 
30 the $30, though, clo you! A. I don’t remember

the $30. , , ¿n rn
Q. As a matter of fact, you only bought $ • 

worth of that stuff that you remember, isn’t that 
so! A. I don’t remember what I buy.

Qi. You do remember the $11.50 worth was 
three packages! A. I don’t remember. Three or
four. Just three packages.

Q. Well, you said so. Now, when you gav 
40 the check for $11.50, you took this merchandise 

away with you, didn’t you! A. Yes.
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Q. And at that time how much did you owe Mr. 
Weisman’s firm? A. $655, $656; I don’t remem-
ber right.

Q. Before you bought anything on that date, 
which was November 18th, Mr. Weisman told you 
about that account, didn’t he?1 A. Yes, sir.

Q. He told you you couldn’t get anything more 
on credit? A. Yes.

Q. How did you come to give him a check for 
$11.50 after he told you that? A. Mr. Weisman 
no told me nothing no more credit. I told him,
Mr. Weisman—Mr. Weisman ask me for money, 
and I told him, “ Mr. Weisman, I can’t pay my 
bill one time. This is the best thing for you. I 
give a check for $50 a month,”  and I give him 20 
those checks when I sold the house. Maybe I sell 
my house tomorrow or next month; I give him 
whole amount.

Q. You told all that story the day you went in 
for the $11 and the $30 worth of stuff? A. Yes, 
the same day.

Q. After you told him this story, how did you 
come to give him a check for the exact amount 
of the stuff you bought? A. Mr. Weisman asked 
me for the check. I no want to give him check. 30 

Q. He asked you to give him a check for the 
$11.50 worth? A. Yes.

Q. Before he would give it to you? A. Tasked 
first he won’t charge me for two or three pack-
age, and Mr. Weisman told me, “ Sorry, Mr. De- 
Candia, I can’t charge no more. I got a big bill 
Math you.”

Q. Then what did you do? Did you offer him 
that cheek for $11.50? A. Mr. Weisman told me, 40
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“ Mr. DeCandia, I do this for you. Give me a 
check. I hold a couple of days for you.”

Q. What I want to find out is as to whether or 
not before you gave this check for $11.50, Mr. 
DeCandia, did Mr. Weisman tell you that your 

10 account was higher than he wanted to allow? A. 
Yes, sir.

Q;. Then do you remember picking out three 
packages of stuff? A. I bought some stuff.

Q. You remember you got three boxes or pack-
ages, don’t you? A. Yes. I buy $11.50.

Mr. Brunette: Your Honor, I think this 
witness has attempted to answer that ques-
tion of Mr. Weinberg’s. He says he does 

20 n0  ̂ know whether he got two or three or
four, but Mr. Weinberg insists he remem-
bers three packages. In his testimony he 
says he doesn’t remember what it was. He 
says he doesn’t remember.

The Court: This is cross-examination.

Q. At any rate, you gave him this check for 
$11.50 and went away with the fruit that you
bought, didn’t you? A. Yes.

30 Q. You never paid your check for $11.50.' A. 
I want to pay after a couple of days.

Q. Now, wait a minute. At the time you gave 
that check you didn’t have eleven cents m the 
bank to your credit. A. Yes, I told Mr. eis 
man, too, I think.

Q. As a matter of fact, you were overdrawn 
few pennies in the bank? A. I think.

Q. Will you answer the question? I am oo 
» ing for the answer to the question. At the 

you gave the check for $11.50 you did not have a
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penny in your bank, in the Montclair bank, did 
you! A. Yes, sir.

Q. “ Yes, sir,”  or “ No, sir” ? A. Yes, sir; no 
have money.

Q. Yes, you didn’t have any money? A. Yes.
Q. And when that check came into the bank 

two days later on the 22nd, you didn’t have any 
money in the bank, did you? A. No.

Q. And on November 22nd, you gave the check 
for $656, and you didn’t have any money? A. 
No, sir.

Q. On November 22nd when the check came 
into the bank you didn’t have any money, did 
you? A. Yes, sir.

Q. And when did you?

The Court: He says, “ Yes, sir.”  I do 
know what he means by “ Yes, sir.”

The Witness: I have no money. Sure I 
no have money; I no make check for $650 
for Mr. Weisman. I no make $650' check. 
I make $50 a month.

Q. How many checks did you give him? A. I 
give him fourteen checks.

Q. You gave him fourteen checks? A. Yes, 
sir.

Q* Out of whose check book? A. I sign four-
teen checks for Mr. Weisman.

Q. Out of whose check book? Yours? A. My 
check book.

Q. Where is your check book to show that? A. 
I show you on the jury the other time when I 
have the case.

Q. I am not asking you what you showed the 
inry the other time. I was net in the case. A. 
I haven’t »got it now.

10

20

30

40



44

Luca D eC awdia—C r o ss

Q. Where is your check book showing how 
many checks you gave! A. I haven’t got the 
check book now.

Q. You haven’t got it now? A. No, sir.
Qi. J show you a few checks. I show yon a 

10 check dated November 18, 1926, for $11.50. You 
signed that check, didn’t you? A. Yes, sir.

Q. Drawn on the First National Bank & Trust 
Company of Montclair? A. Yes, sir.

Q. Did you get a ticket on the same day show-
ing what you got for $11.50? A. Yes, sir. See, 
three package. I remember three package.

Q. Can you read that? Do you know what 
packages they were? A. No, I can t read.

20 Q. Well, what were they? Do you know? A.
N o . T

Q;. Were they lettuce and stuff like that? 1
can’t read it myself. I do not wonder if you can-
not. A. I can’t read.

Q. I can’t read it either so well. I show you 
another check dated November 20th on the same 
bank for $656,79. Is that signed by you, too? A.
See, please— ,,

Q. No, no. You talked enough and I didn t
30 understand it. Just keep to my questions. You 

signed that check. A. I signed this check. I wan 
to say just one—

The Court: Wait one minute.
The Witness: Yes, Judge.
Mr. Weinberg: I ask that these he 

marked for identification.
(The papers referred to are marked x 

hibit D-l for identification and D-2 for 
40 identification.)
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Q. Now, the first check was filled in by whom? 
Who put the name of Weisman & Obshatkin and 
the amount in? A. Mr. Weisman; yes, sir.

Q. And who filled in the name of Weisman & 
Obshatkin and the amount on the big check? A. 
From that Mr. Weisman. 10

Q. Did he fill in the second one? A. The 
second one I don’t know who filled. I give four-
teen checks.

Q. Now, wait a minute. Who signed this check 
that you are referring to? A. Signed on the bot-
tom? I sign.

Q. I do not mean that. You get me talking 
the same way you do. Who filled out this check?
A. I don’t know who filled it out. 20

Q. Was it in the office? A. I give him check 
in the morning, four or five o ’clock in the morn-
ing.

Q. WThen did you sign the big check? A. In 
the office.

Q. What time was that? A. Four or five 
o ’clock in the morning.

Q. Do you mean to tell us that when you gave 
this check for $11.50 on November 18th, that you 
told Mr. Weisman you didn’t have that much 30
money and he should hold the check? A. Yes 
sir. ’

Q. And after you told him that you didn’t have 
$11 worth he let you take the merchandise away 
did he? A. Yes, sir.

Q. Did I understand you to say that your son- 
m-iaw was around when you signed this big check 
for $656? A. Yes, my son-in-law-

40
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Q. Yon are going to answer me if you do not 
anybody else. Did you say that your son-in-law 
was around when you signed this check for $6561 
A. Yes, sir; my son-in-law see sign fourteen 
checks; no one.

10 Q, Now, will you stop itt Maybe I will ask 
you about sixteen more, I don’t know, but was he 
around when you signed the checks! You say a 
lot of them were signed! A. Yes.

Q. And he said, “ Pop, what are you doing that 
for! What are you giving the checks for!”  A. 
“ You sign your life! Why you give a lot of 
checks!”

Q. Did you ever give checks before in your 
20 life! A. Yes.

Q. You know you haven’t yet signed your life 
away on all those checks. A. Shall I tell you my 
story!

Q. You know what a check is, don’t you! A. 
What is it!

Q. You know what a check is! You gave a lot 
of them, didn’t you! A. I gave fourteen. I no 
give check for $600.

Q. I say, you have in your lifetime given a 
30 great many checks, haven’t you! A. I didn t

give checks in my life.
Q. You only gave this one in your life. Now, 

the fact is, Mr. DeCandia, you never made any 
attempt yourself to pay these checks, did you. 
A. What did you say! No catch!

Q. You didn’t try to pay these checks to Mr. 
Weisman. A. I tried to pay check, and I wante 
to pay $11.50 first, and Mr. Weisman refused it. 

40 Q. Did you ever make an offer to Mr. Weisman 
of $11.50! A. Yes, sir.
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Q. When was that? A. I going down the store 
I buy stuff. I pay cash for my stuff. I want to 
pay the check $11.50, too.

Q. You bought stuff after this trouble, after 
this check came back? A. Yes.

Q. Have you got any record of it? A. I pay 
cash. I no got no record.

Q. You know you never bought a nickel’s worth 
after this, don’t you? A. Yes, I buy a lot of 
stuff.

Q. Have you got any of those tickets like I 
showed you just now? You always got a ticket 
when you bought something, didn’t you? A. 
That is two years ago.

Q. Now, listen to me. Did you always get a 
ticket when you bought something? A. When I 
pay cash, no give me ticket.

Q. When you pay by check you get a ticket ? A. 
When I pay cash, just like this $10; whole $10 
business; I give cash money.

Q. Haven’t you got any book that you entered 
the purchases from Weisman & Obshatkin? A. 
I no got no books.

Q. You have got nothing to show us whether 
you got anything after you gave those checks, 
have you? A. No.

Q. Isn’t it true that the very first offer that 
came regarding that $11.50 was from Mr. Bru- 
netto after the complaint was made against you? 
It was made through your lawyer, wasn’t it, Mr. 
Brunetto, $11.50, after the complaint was made 
against you? A. Yes, sir.

Q. I don’t want you to be mistaken and not 
understand me. A. I no understand what you 
mean.

10

20

30

40
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Q. I didn’t think yon would say that, so I will 
put it again. Don’t you know that the offer of 
$11.50 was made through your lawyer, Mr. Bru- 
netto, after Mr. Weisman made his complaint 
against you? A. I no understand it.

10 Q. You did go to Mr. Brunetto with some 
money? You did give him $11.50, didn’t you? 
A. After give Mr. Weisman.

Q. You did. A. Yes.
Q. That is what I say. You gave Mr. Brunetto 

$11.50 at least? A. Yes, sir.
Q. And told him to offer it to Mr. Weisman? 

A.. To Mr. Weisman, yes.
Q. That was after the complaint was made 

20 against you, wasn’t it? A. Yes, sir.
Q. You never did offer to pay any part of that 

$656 check, did you? A. I  told him when I sell 
the house I give whole amount.

Q. But you never came to them and said, 
“ Here is $10 or $20,”  or anything else like that, 
did you? A. I make a check for $50* a month. 

Q. What? A. I give check for $50 a month. 
Q. You gave it to him? A. I gave fourteen 

checks ; yes, sir.
30 Q. You gave it to him? A. I gave fourteen

checks; yes, sir. , *
Q. You never paid any of them, did you.

No put them in the bank.
Q. Did you pay any of those checks? A. JNo,

sir. j
Q. You never came to him with any money an

said to him, “ Here, I want to take up a chec
A. Started to put in. „ ,, -

40 Q. And you have never paid any part o 
money up to this date, have you? A. No, sir.
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Q. There was a judgment went against you for 
this amount, wasn’t there ? A. Yes, sir.

Q. Now, you said in answer to Mr. Brunetto’s 
question that you called him up when you found 
out that the check wasn’t good, when the bank 
told you the check wasn’t good? A.*Yes, sir.

Q. And you called Mr. Weisman on the tele-
phone? A. Yes, sir.

Q. Did you need the bank to tell you that the 
check wasn’t good? Didn’t you know it wasn’t 
good? A. I know. I have a surprise when Mr. 
Weisman put in the check.

Q. What surprised you when you didn’t have 
any money in the bank? A. I told him, “ Mr. 
Weisman, hold the check. I  bring the cash for 20 
you.”

Q. I am not talking about that. You covered 
that a long while ago. You said you received 
notice from the bank that the check wasn’t paid.
A. Yes.

Q. I am now speaking of the first check, and 
you went up there and the bank told you there 
was no money in the bank, didn’t they? A. I go-
ing myself on the bank?

Q. Yes. You got notice from the bank. A. 30 
Yes, sir.

Q. And you went up there. A. I didn’t go on 
the bank.

Q. You didn’t go to see the bank at all? A.
No, sir. Go to see Mr. Weisman, no the bank.

Q. I thought you went to see the bank, you told 
me. A. No, sir.

Q. And you went to see him, or you called him 
up. Which? A. I called him up. 40
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Q, Yon never spoke to him over the telephone, 
did you? A. Oh, sure. I told him, “ Please hold 
the check. Tomorrow morning I will bring cash 
for you.”

Q. You never talked to him after that, did you? 
10 A. What!

Q. After that check was given until some long 
time after when you started to make offer of a 
mortgage that your wife wouldn’t go through 
with? A. Oh, that is after the mortgage.

Q. You didn't own this property? A. What 
property?

Q. Oh, I don’t know. I thought we were talk-
ing about some sort of property. You wanted to 

20 give a mortgage on some property? A. Yes.
Q; I am asking you: You didn’t own that prop-

erty, did you? A. I wanted to give mortgage on 
property, yes.

Q. You didn’t own it? A. No, in my wife’s 
name.

Q. Your wife owned it? A. Yes.
Q. And there was some talk about your wife 

giving a mortgage? A. Yes.
Q. But she never did give the mortgage 

30 My wife told me—
Q. That mortgage was never given, was it? A. 

No.
Q. And the bill was never paid? A. No, sir.

RE-DIRECT EXAMINATION by Mr. Bru-
netto: . ....

Q. Mr. DeCandia, you were sued for this bill
that you owed to Mr. Weisman? A. Yes, sir.

40 The Court: You mean for this bill?

A.

■
M
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Mr. Brimetto: For this bill. Your 
Honor, I subpoenaed the records in the 
case of Kitzman vs. Luca DeOandia. I 
ask if they are here. I served the clerk 
with a subpoena yesterday.

Mr. Weinberg: What is the purpose of 10 
that? Are we going to have another issue?

The Court: How is that?
Mr. Weinberg: I say, how can we raise 

another issue here? How would any such 
record be evidential?

The Court: Well, perhaps it would not 
be except that your cross-examination had 
in it the question as to whether or not there 
was such a suit. 20

Mr. Weinberg: Yes, and it is admitted.. 
The Court: Whether or not he had re-

covered a judgment against Mr. DeCandia.
Mr. Brunetto: There was no suit, your 

Honor, by Mr. Weisman. The cross-ex-
amination went on why he had not paid 
Mr. Weisman, and so forth. The fact is 
that immediately after the conclusion of 
this criminal proceeding before Judge 
ilannagan, Mr. Weisman assigned the full 30 
claim or the checks. Therefore De Candia 
could not pay Weisman.

Mr. Weinberg: I did not ask that. The 
record will never show that. I asked him 
whether he ever paid these checks, and 
whether there was a judgment obtained 
against him, and he admitted both those 
hmgs. Now, if they were assigned to 

Kitzman, if that is a fact, it can be well 40
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and easily admitted and that is all that I 
think the record can go on.

The Court: You are willing to admit 
then, that they were assigned and upon 
that assignment judgment was obtained 
against him?

Mr. Weinberg: Yes.
Mr. Brunetto: By Kitzman.
The Court: Why produce the record 

with that admitted?
Mr. Brunetto: And he also admitted 

the original complaint was brought on the 
checks and then there was a defense and 
answer filed charging that there was a ma-
terial alteration.

Mr. Weinberg: Pardon me. I do not 
think these pleadings are at all evidential, 
what you charge or what you did not 
charge in that case.

The Court: It is admitted now. Coun-
sel admits that this claim against the plain-
tiff was assigned and the assignee obtained 
a judgment upon the claim. Now, what 
more ?

Mr. Brunetto: And that the judgment 
was obtained on the book account.

Mr. Weinberg: What was obtained?
Mr. Brunetto: Your Honor, that is the 

purpose.
The Court: Nevermind. Just strike all 

this out. Just proceed in the usual way. 
Produce the proof. Just one minute, now, 
we have not finished "with this witness.

Mr. Brunetto: That is all.
(Further argument.)
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Mr. Bnmetto: Your Honor, in this case 
1 will have to offer myself as a witness, 
and I will ask Judge Adams to examine 
me on it.

10

THOMAS BRUNETTO, sworn in behalf o f 
the plaintiff.

Direct-examination by Mr. Adams:
Q. Mr. Brunetto, you were present in the Third 

Criminal Court with your client, Mr. DeCandia, 
on the 8th day of December, 1926? A. Yes, sir.

Q. When this criminal complaint came up for 2q 
a hearing that was adjourned for a week?1 A.
Yes, sir.

*Q. Did you have or hear a conversation be-
tween Mr. DeCandia and Mr. Weisman, and Mr. 
Weisman’s attorney on that day? A. Yes, sir.

Q. With reference to the transaction? A. Yes, 
sir.

Mr. Weinberg: What day was that?
Mr. Adams: That was December 8, 

1926. 30

Q- Who was this attorney? A. Mr. Jacob 
Silverman.

Q. He was acting as attorney for Mr. Weisman 
at that time? A. Yes, sir.

Q. In that transaction? What was the conver-
sation that you overheard or that you heard? A.
Ihe conversation, we had considerable—

40
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was it! A. December 8,

LO

By the Court:
Q. December 8th,

1926.
By Mr. Weinberg:
Q. Whom was the conversation between! A. 

Between the four of us.
Q. Among the four of you! A. Yes. The con-

versation related whether we could go on with 
that hearing that morning or not. Mr. Silver- 
man, in the presence of Mr. Weisman, stated 
that—

Mr. Weinberg: One moment, if your 
Honor please. I object to any conversa-
tion now with respect to this transaction 
that occurred after this complaint was 
made. I think there is only one inquiry 
in this case; that is, whether or not there 
was reasonable or probable cause on No-
vember, whatever the date was, or when-
ever the complaint was, for the making of 
that complaint. Now, whatever the parties 
or their attorneys may have talked about 
after or before cannot make a particle of 
difference. The whole thing is whether or 
not your Honor can find that there is any-
thing for a jury on the question of whether 
or not the giving of those checks under the 
conditions which they were given may be 
said to have resulted in a malicious act on 
the part of Weisman when he made his 
complaint.

Now, suppose that your Honor will fin 
that there was reasonable and probable 

> cause for the making of the complaint on
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the part of Weisman, can any conversation 
of Mr.Weisman and his attorney or the at-
torney of Mr. BeCandia or anybody else 
have any effect upon this case? The ques-
tion of whether there is reasonable or prob-
able cause is for your Honor, taking the 10 
testimony as it stands. When it is contra-
dicted in the case it is for the jury to de-
termine the real facts in the case.

The Court: In malicious prosecution,
Mr. Weinberg, more than one thing must 
appear; not only that the criminal proceed-
ings were instituted by the defendant, but 
that they were prosecuted by the defend-
ant. It seems that on December 8th this 20 
matter had not been concluded favorably 
to this plaintiff, but that the proceedings 
continued to indictment and trial. So I 
suppose that whatever occurred between 
these parties prior to the time when the 
transaction was concluded may be evidence 
in the case upon the subject of whether or 
not it was the defendant who was continu-
ing the prosecution and whether or not 
there was actual malice in the continuation 30 
of the prosecution.

Mr. Weinberg: Well, in the first place,
I do not understand and I could not infer 
that that question could bring out any such 
thing at all. There can be no such thing, 
if I may be permitted to say to your Honor 
as malice on the part of a complaining wit-
ness in causing a court to continue hear-
ings. He may be responsible, he is respon-
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sible for all of the logical anticipated con-
sequences of that deed. If his complaint in 
the natural order of things caused the ma-
chinery of the law to start up and continue, 
adjourning the case from one day to an- 

1° other, there can be no malice involved
thereby because no one can force the 
court.—

The Court: Of course, I am rather as-
suming that the purpose of this examina-
tion of Mr. Brunetto is not simply a state-
ment that there was a continuation, but 
that there was something else. If not that 
may be entirely unimportant.

20 Mr. Weinberg: I would certainly ob-
ject if there is to be any such sort of testi-
mony, because no litigant has a right to 
enforce the Court to continue the case. I 
am willing to admit that if this complaint 
was made without reasonable and probable 
cause, then our client is responsible for 
whatever inconveniences this present plain-
tiff suffered by reason of his reappear-
ances in this court.

30 The Court: Are you willing to accept
that admission in lieu of Mr. Brunetto s 
testimony?

Mr. Adams: I accept that admission.
The Court: In lieu of his testimony.
Mr. Adams: Oh, no; not in lieu of it.
The Court: The objection will be over-

ruled. .
Mr. Weinberg: Your Honor has mdi- 

40 cated now that you thought these question»
were going to bring out those facts. Now,
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if they do not, yon will give me leave to 
object to the answers ? He started to give 
a conversation with the attorneys.

(Defendant’s counsel prays an exception 
to this ruling of the Court.)

(Exception noted as ground of appeal.) °

(The court takes a recess from one to 
two o ’clock P. M.)

(After recess.)

THOMAS BRUNETTO, resumes the stand.

Direct-examination (continued) by Mr. Adams : 20
(The last answer is read by the steno-

grapher as follows: “ Yes. The conversa-
tion related whether we could go on with 
that hearing that morning or not. Mr. 
Silverman in the presence of Mr. Wiusman 
stated that if— ” )

The Court: The answer may continue.
Q. Will you continue the answer? A. That his 

client was willing to drop the criminal proceed- 30 
mgs.

Mr. Weinberg: I object to that. Your 
Honor understood the question to relate 
to taking adjournments, and any bargains 
that might be made I think is highly in-
competent.

The Court: I said I think it would be 
unimportant if it related to adjournments.

Mr. Adams : It was not directed to any 
such thing as Mr. Weinberg has in mind.
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Mr. Weinberg: He has started up by 
saying that “ If he would drop.”  If this 
is argument with respect to what they were 
going to do about this complaint, I object 
to it as incompetent and irrelevant.

10 (Objection overruled.)
(Defendant’s counsel prays an exception 

to this ruling of the Court.)
(Exception noted as ground of appeal.)

Q. Now, will you continue, Mr. Brunette 1!
(The last answer is read by the steno-

grapher as follows: “ That his client was 
willing to drop the criminal proceed- 

20 ings.” )
A. Against Mr. DeCandia if Mr. DeCandia 

would sign a mortgage for the amount of Mr. 
Weisman’s claim with an additional fee of around 
fifty dollars for his services. I told him that we 
couldn’t make that kind of a bargain; in addition 
that I couldn’t speak for Mrs. DeCandia because 
I had not had an. opportunity to take the matter 
up with her about her giving the mortgage. He 

30 finally says, “ Well, suppose we will adjourn the 
matter up for a week, and that will give you the 
opportunity to take up the matter with Mrs. e 
Candia.”  I says, “ That is up to you.”  I says, 
“ However, you and I cannot make any bargain 
as far as these criminal proceedings are con-
cerned. ’ ’ He says, ‘ ‘ Suppose we will adjourn the 
matter for one week and I will consent that you 
client be paroled in your custody in the mean-
time.”  I says, “ That is agreeable to me.’

40
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Q. Is that all the conversation there on that 
morning with relation to that subject? A. Well, 
that is before Judge Howe came in.

Q. Was that all the conversation among those 
four? A. No. Then after Judge Howe came in 
the motion was made,—I don’t know whether I 10 
made the motion or whether Mr. Silverman 
made the motion—that the matter be continued 
a week. After the motion we got out of the 
court room and then we spoke about it and Mr. 
Weisman says that if the mortgage was given to 
him by Mr. DeCandia, that he was willing to drop 
the proceedings. I told him that we couldn't 
make that kind of bargain, but however, if  Mrs. 
De-Candia was willing to give a mortgage, that 20 
was up to her, and I would take it up with her; 
and that is all that was said.

Q. That was on what date? A. On the 8th.
Q. Of December, 1926? A. Yes.
Q. With reference to this proposed mortgage, 

did you hear anything further from either Mr. 
Weisman or his attorney after that? A. Two or 
three days after that I received a postal card 
through the mail from Mr. Silverman, and in re-
sponse to the postal card I communicated with 30 
Mr. Silverman.

Q. Are you acquainted with Mr. Silverman’s 
handwriting or signature, rather? A. No, but I 
spoke to him in regard to that postal card. As 
soon as I received it I called him op on the phone 
and I told him that-—

Mr. Weinberg: I object to any conver-
sation with Mr. Silverman.

The Court: I sustain the objection. 40 
Conversations in the presence of Mr. Weis-
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man, of course, are entirely proper, but I 
understand this is not in the presence of 
Mr. Weisman.

The Witness: Yes.
Q. In the Third Precinct Court on that day 

Mr. Silverman, yon said, appeared in behalf of 
Mr. Weisman? A. Yes, certainly.

Q. Made a motion? A. Yes.
Q. And the conversation that you testified to 

between Mr. Silverman and him occurring on that 
day also occurred in the presence of Mr. Weis-
man? A. Yes.

Mr. Adams : I offer the conversation 
20 with Mr. Silverman on the ground that he

was the attorney and was acting at the 
time as attorney for Mr. Weisman.

The Court: The objection will be sus-
tained.

(Plaintiff’s counsel prays an exception 

to this ruling of the Court.)
(Exception noted as ground of appeal.)

Q. Mr. Brunette, there has been testimony here 
30 that you appeared as attorney for Mr. DeCandia 

not only in the police court, but in the trial in 
the Court of Quarter Sessions on the indietmen 
based upon this $11.50 check, and that you acted 
for him in the entire transaction from the time 
of the original complaint. What charge did you 
make for your services ? A. $350. That inclu ec 
my disbursements.

Q. That included your disbursements?
Yes.40
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Q. Were there any disbursements on behalf of 
the plaintiff in this action other than what was 
included in your $350? A. No, sir.

Q. They were all included in your $350? A. 
That is all included in my $350.

10
CKOSS-EXAMINATION by Mr. Weinberg:
Q. Was there a hearing before Judge Howe?

A. Yes, sir.
Q. Did any persons testify there? A. Mr. 

Weisman himself.
Q. And after Mr. Weisman testified the Court 

held him for the Grand Jury? A. Yes, sir.

Mr. Adams: That is the plaintiff’s case, 
your Honor, outside of the record. 20

The Court: I rather understood" Mr. 
Weinberg this morning that he preferred 
to have that in before he opens his case.

(Counsel argue out of hearing of the 
jury.)

The Court: Gentlemen, it has been 
agreed between the attorneys in this case 
that the Court shall make a statement as 
to the amount which has been paid by the ^0 
plaintiff in this case upon the amount which 
he owed to Mr. Weisman, or rather to put 
it more accurately, the amount which has 
been received by the assignee of Mr. Weis-
man upon that claim. It appears that this 
claim for $656 and some cents for moneys 
which Mr. DeCandia owed to Mr. Weisman 
was assigned by Mr. Weisman to Meyer H. 
Kitzman, who brought suit against Mr. De- 40
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Candía to recover judgment against him 
for seven hundred odd dollars besides 
costs. Execution was issued upon this 
judgment and levy was made upon the 
goods and chattels of Mr. DeCandia, and 

10 those goods and chattels were sold by the
sheriff for $400, and after the deduction of 
the sheriff’s costs of $31.42, that left $368.- 
58, which was applied by the sheriff upon 
the judgment which Mr. Kitzman, the as-
signee o f Mr. Weisman, had recovered 
against Mr. DeCandia.

Now, is that an accurate statement1?
Mr. Weinberg: Well, now, I took Mr. 

20 Brunetto’s statement for something when
I spoke to your Honor. I am told that 
actually the plaintiff never got anything, 
that these goods were claimed by relatives 
or the family of the defendant. They 
never got them. That is what I am told.

The Court: Even though they were 
claimed, how could they have been sold?

Mr. Weinberg: I suppose for the right, 
title and interest and then taken away. 

30 That is the trouble in not going into these
things, assuming that statements made are 
correct.

The Court: But here is the receipt of 
the sheriff that he paid this money over to 
the solicitor of the plaintiff.

Mr. Weinberg: No, no. When a thing 
of that sort is sold they give a credit on 
account of the claim. It is taken off, m 

40 other words, deducted.
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The Court: Then that statement should 
not be made?

Mr. Weinberg: Not from what I am just 
now informed, if your Honor pleases. 
Suppose we let that all out of it now. For-
get everything about that. 10

The Court: All right, then. You may 
proceed with your proofs.

Mr. Brunetto: That is my offer. I offer 
the record.

Mr. Weinberg: He admitted he never 
paid it.

Mr. Brunetto: He did not admit that.
Mr. Weinberg: Let him go on the stand 

and prove what he paid. 20
Mr. Brunetto: Your Honor, then I offer 

the record in the case of Meyer H. Kitz- 
man vs. Luca DeCandia, wherein judgment 
was entered on July 23, 1927.

The Court: Including the execution ?
Mr. Brunetto: Yes.
The Court: It will be admitted.
(The papers referred to are received 

in evidence and marked Exhibit P-3.)
Mr. Weinberg: Your Honor did not 30 

agree to admit all the pleadings in that 
case.

The Court: I have not agreed to any-
thing.

Mr. Weinberg: Mr. Brunetto just said 
that. He offered that and he said that was 
agreed on. I am objecting to anything 
more than the record of the fact that there 
was a judgment against him. 40
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The Court: I suppose that the execution 
depends upon the previous record of the 
case. It does not mean anything without 
the record of the case showing that a suit 
was brought and there was a judgment 

10 entered, and that execution was issued and
the amount paid under the execution. I 
suppose the execution depends upon all

« the other pleadings.
Mr. Weinberg: The record of that, hut 

not this jacket here containing the plead-
ings and all that, the rules to show cause 
and the motions to dismiss and answers 
and withdrawals of answers. That is an- 

20 other issue, I think, in that case.
The Court: The objection will be over-

ruled.
(Defendant’s counsel prays an exception 

to this ruling of the Court.)
(Exception noted as ground of appeal.)

Plaintiff rests.

Mr. Weinberg: May I make the motion
30 that is in my mind at the conclusion of the

case f
The Court: For a direction, you mean, 

instead of a motion for a nonsuit?
Mr. Weinberg: Yes.
The Court: Very well.

40
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DEFENDANT’S EVIDENCE.

JOHN W. STAFFORD, sworn in behalf of 
the defendant.

Direct-examination by Mr. Weinberg: 10
Q. What is your occupation, Mr. Stafford? A 

General bookkeeper, First National Bank of 
Montclair.

Q. At our request and under our subpoena, did 
you bring the records of your bank showing the 
account of Luca DeCandia for the period includ-
ing November 18th and 20th, and some days 
previous and subsequent thereto? A. Yes.

Q. Will you please turn to the account as you 9n 
have it ̂ and tell us what was the state o f Mr. De-
Candia’s account on November 18, 1926? A The
account was overdrawn $45.14 at the close o f 
business.

Q. How was that on November 19th? A. On 
the 19th at the close of business the account was 
overdrawn 31 cents.

Q. On November 20th? A. It was still over- 
urawn dl cents.

Q. On the 21st? A. Overdrawn 31 cents.
Q. On the 22nd? A. There was a credit to 

Mr- DeCandia of $6.49.
Q. What was his balance? A. That was the 

balance, $6.49.

at^om^h ^ a^ ord> by looking eithert Z« 7°a k °rr tice 0f Protest wben the check 
ber 22nd 79 reached your bank? A- On Novem-

Dy the Court:
Q- 1926? A. 1926; yes, your Honor.

30

40
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B y Mr. Weinberg:
Q. That is the day it was protested by the no-

tary who protests for your bank! A. The same
day.

in By the Court:
LU Q. At the close of business, I suppose? A. 

Yes, at the close of business.

20

B y Mr. Weinberg: . # .
Q. That was the day when you said his balance 

was $6.49? A. That was after his check had
been returned protested.

Q. What? A. That was, the balance was 
after the check had been protested and returned
for insufficient funds.

Q. After which? The $11.50 check?
This $656 check.

A. No.

Mr. Weinberg: I do not believe I un-
derstand that.

The Court: I do not know what the re-
turning of the check protested had to do 
with his balance. I think that is what is
bothering Mr. Weinberg. ,

Mr. Weinberg: Yes, I can’t understan
^  that.

By the Court: .
Q:. What did the fact of his check having ■ 

protested and returned have to do with his bal-
ance t A. Well, if the check had been P »» 
not returned he would have been ove
$769.68. , .

Q. But it didn’t enter into the book of t
at all, did it? A. Oh, yes.
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20

Q. Ion put it in and took it out? A. That is 
customary, yes, because these checks come in in 
the morning—we have a direct mail from New-
ark in Essex County—and they are posted under 
the presumption that the deposit might be made 
during the day to cover these checks. They are 1° 
held until three o ’clock, and then if sufficient 
iunds are not there—

Q. You did not have any trouble that way? A 
That is customary. That is the way it is always 
done, unless funds are uncollected, if it is on ac-
count of an out of town bank; that is, the check 
goes back uncollected.

Q. You say he was overdrawn 31 cents on No-
vember 20th? A. That is right.

Q. And on the 21st? A. No change. Still 31
vClllS,

A ^Nothin' dld he deposit “ ything on the 21st?

Q. If he did not deposit anything on the 21st 
and he was overdrawn 31 cents on that day he

P°nt “  the next day ? ¿ H e

Q- What did he put in? A. Fifty.
Q- That would not be correct, deducting $50.

, -«.j6 Co“ rt: Tllere might have been a 
withdrawal.

A. There was five items came in on that day.

No witLlwals. P° 8ited ° r WithdraWal? A-

eamefnTAWO n iaWalS' H°W dep<>sits

ch^k^YouareTabi1̂ ’ ° f  C° UrSe’ *he $656 40 0U are tak“ g no account of that in find-

30
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insr this balance of $6 and some cents, are yon?
So there was deposited $50 and withdrawn 
ae-ainst it a sum that day so that at the close ot 
business that night there was only $6.49 that day?
A. That is correct.

1° 0  In order to reach that you had to charge
back this cheek for $656.79, didn’t yon? A. And 
also one for $120. There were five items came 
• aav Shall I read them to you?

Q. Yes. A. $13.20, $20, $656.79, $10, and $120.

By Mr. Weinberg:
Q. Was this check for $656.79 entered as a

credit to Mr. DeCandia? A. Yes.
Q The check that he gave ont you ente 

20 credit Mr. Stafford? You don’t mean that, do 
vou? ’ a . The check was debited when it came in.
It wasn’t paid, so it was re-credited to his ac-
count. The one offsets the other and brm^ 
account right back to where it originally wa 

Q. So that it was neither a credi, nor a debi.
It was a credit and a debit; one ofis the
A. It is the bookkeeping entry showi g 
transaction coming in and going out.

80 y&SU »*> <«“” *-
Q. That would make $776.79—$43-511 ^  ^  

$50 would leave you $6.49, wouldn t 
is correct.

By Mr. Weinberg: , that
Q. $6.49. Is that the amount of the f & ^

were in the bank to pay this chec * the 
40 that day? A. That is all that was there

ninao of business.
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By the Court:
Q. What about that other check? When did 

that come in, $11.50? A. That came in on the 
19th of November, 1926.

By Mr. Weinberg:
Q. Protested by your bank that same day? A. 

That is right.

CROSS-EXAMINATION by Mr. Brunetto:
Q. Mr. Stafford, was anything deposited to 

Mr. DeCandia’s account on the 18th? A. Noth-
ing.

Q. Anything on the 19th? A. $44.83.
By the Court:
Q. That is a deposit, isn’t it? A. That was 

deposited.
Q. What was withdrawn that day? A. Well, 

the only other transaction is the $11.50 check 
coming in and re-credited as it was returned. 
That is the same situation as existed on that $600 
check.

Q. That leaves the 31 cents, doesn’t it? A. 
Thirty-one cents, that is correct.

By Mr. Brunetto :
Q. Was anything deposited on the 20th? A. 

Nothing.
Q* On the 21st? A. Nothing.
Q. Anything deposited on the 23rd?

Mr. Weinberg: I object to that. The 
check had already been through and pro-
tested.

(Objection sustained.)

10

20

30

40
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HARRY WEISMAN, the defendant, sworn in 
his own behalf.

Direct-examination by Mr. Weinberg:
Q. Mr. Weisman, where do you live? A. 341 

10 Seymour Avenue.
Q. Are you a member of the firm of Weisman

& Obshatkin? A. Yes, sir.
Q. How long has your firm been in business in

Newark? A. Fourteen years.
Q. You are engaged in the general produce 

business? A. Yes, sir; wholesale fruit and pro-
duce. . T j

Q. Do you know Mr. DeCandia? A. 1 do.
20 Q. He had been dealing with your firm for 

some time? A. Quite a number of years.

By the Court:
Q. Where is your place of business? A. At 

the present time at 201 Commerce Street.
Q. Where was it then? A. 26 Commerce 

Street, but when this transaction took place i 
was in 120 Commerce Street.

By Mr. Weinberg:
30 Q, You are what number now? A. 120.

Q. Do you recall November 18, 1026, that be-
ing the date on which Mr. DeCandia gave yon a
check for $11.50? A. Yes, sir.

Q. Will you tell the Court and jury jnst 
occurred between you and DeCandia on a 
A. Well, he had a charge account in our p 
for a few years, and he ran up a-bdl to 
amount of six hundred and some odd do >

40 hundred and fifty, or six hundred and seve y 
° I don’t recall the exact amount—and on tha i>
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November 18th, he came down to buy some more 
stuff* I got him over on the side and I told him 
that since he was indebted to us to that amount 
he exhausted his credit and we couldn't extend 
him any credit no more; so anything he wanted 
to buy he would have to pay cash for it, for which 10 
he agreed. He says, “ All I need is a few pack-
ages, and I am going to pay for it ."  I says, 
“ Very well.”  So he bought lettuce and cauli-
flower, and a crate of cauliflower, a crate of let-
tuce and a basket of green beans, which amounted 
to $11.50; and he went into the office with me.
He handed me his check book and I wrote out a 
check for $11.50, which he signed. That was in 
payment for that purchase. 20

Q. Is this the check of $11.50 that he signed 
and gave you! A. Yes, sir. This is my hand-
writing. I filled it in.

(The same is received in evidence and 
marked Exhibit D-l.)

Mr. Weinberg: I offer it attached to 
the protest notice.

Q. I show you an invoice slip and ask you what 
hat is. A. This is the cash sale that was made 

to Mr. DeCandia on November 18th, consisting 
o one cauliflower, $2, one green beans, $5.50, a 
crate °f lettuce, $4; makes up a total of $11.50. 

Is that slip made in duplicate? A. Yes. 
What becomes of the other copy? A. The 

up icate is given to the purchaser.
tj. Did the purchaser, Mr. DeCandia, get onet 
• He accepted that; yes, sir.

A Mr; DeCandia says that in Edition to $11.50 
rth which is represented by this check, that

30

40
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he purchased $30 worth of merchandise from you 
for which he paid you cash; is that so? A. No,
sir.

Q. Did he take the $11.50' worth of merchandise 
away with him that day? A. Yes, sir.

10 Q. Did he call for it with the wagon? A. Yes,
sir.

Q. Now, with regard to the check for $11.50, 
did he say anything to you or did you say any-
thing to him regarding the holding of that check 
for a couple of days? A. No, sir. We don’t take
any post-dated checks.

Q. What is that? A. We don’t accept checks
to he deposited two days later.

20 Q. Was anything said? A. No, sir.
Q. With respect to holding this check for two 

days? A. No, sir; not a word mentioned.
Q. Now, did you at that same time—that is, 

on November 18th—talk about the balance which
he owed you? A. I did.

Q, What time did this transaction occur. A.
About four-thirty in the morning.

Q. Now, at that time did you say anything
about his balance? A. I did.

30 Q. What was that? A. I asked him how long 
before he will pay up what he owes, and he says, 
“ In about a day or two I shall come own an 
settle up with you.”

Q, Now, did he come down in a day or tw 
A. He came down two days later.

Q. That was on November 20th. A. n 
vember 20th, about eight-thirty in the morning. 

Q. What occurred on that day between y®u a 
40 DeCandia? A. He came in and he says that 

was ready to pay up the balance.
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Q. What did yon say to him? A. I sent him 
into the office, and I says, “ Go ahead inside and 
give it to the bookkeeper. ’ ’

Q. Were you present in the office when the 
check for $656 was signed, or not? A. No, sir;
I was not. I was busy outside in the store. 10

Q. And at your office that was taken care of by 
whom? A. By our bookkeeper.

Q. What is her name? A. Miss Lifland.
Q. Do you know her handwriting? A. I do.
Q. You have seen that $656 check before, I be-

lieve? A. I did.
Q. Is that in her handwriting? A. Yes, sir.
Q. Now, did you ever hear anything before to-

day regarding fourteen checks that were given 20 
you on that day? A. No, sir.

Q. Is there any truth in that?' A. No, sir.
Q. Was anything said about giving you $50 a 

month? A. No, sir.
Q. Would your books show if you had received 

fourteen checks instead of one check? A. Of 
course it would.

Q. Would your books show if you had sold $30 
worth of merchandise for cash the same day you 
sold the $11.50 worth? A. Sure it would. There ^  
would be a cash sale made out for it.

Q. Now, with reference to this $656 check, after 
Mr. DeCandia went into the office and signed the 
check and came out, did he say anything then to 
you about holding that check or doing anything 
with it? A. No, sir; he did not.

Q. Did he tell you he had no money in the bank?
A. No, sir.

Q* Or that he did not have enough money in 
the bank? A. No, sir.
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Q. Had he up to that time said anything to yon 
about the $11.50 check being good or not? A. 
No, sir; he did not.

Q. On November 20th? A. He did not.
Q. Had you heard from the check of November 

10 18th, $11.50, at the time when he gave yon the 
check for $656? A. No, I had not. I don’t be- 
jjgyg Jjg came back until either the 21st or the
22d.

Q. Well, now; the 20th I believe was on a Sat-
urday. That is the day when the large check 
was given. "When did you know that the small 
check was protested? A. Then it must have been 
on a Monday morning.

20 Q. Now, did Mr. DeCandia call you up on the 
telephone regarding this check and beg you to 
please not put it in the bank or not to sue on it 
or do something with it? A. No, sir; he did not.

Q. Did he ever call you up on the phone re-
garding it? A. No, sir; he did not.

Q. What was the first thing that you did after 
you heard that these checks had gone to protest? 
A. I drove up to his place of business.

Qj. Where? A. Watchung Avenue. Plaza. I 
30 think that is the name of the place where he was; 

Montclair.
Q. Did you see him? A. Yes, sir; I did.
Q. Did you have a talk with him? A. I did.
Q. Tell this Court and jury what was said then 

please? A. I told him that the check for $11.5U 
went protested. “ Oh,”  he says, “ Mr. Weisman, 
you go to the bank and he got lots of money 
there.”  I said, “ All right, I will go there. 0 

40 j  drove over to the bank and I asked for a
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fication on the cheek and the paying teller told 
me that there wasn’t sufficient funds to satisfy it.

Q. That was on the $11.50 check? A. On the 
$11.50.

By the Court:
Q. Do you remember what date that was? A. 

That should have been on the—
Q. No. Do you remember what date that was?

A. I don’t exactly.

By Mr. Weinberg:
Q. Well, can you figure it out? A. I should 

judge it was either on that following Mbnday or 
Tuesday.

(The last question and answer are read  ̂
by the stenographer.)

By the Court:
Q. You mean Monday the 22d, or the 23d? A.

Yes.

By Mr. Weinberg :
Q. You were saying something about having 

gone to Montclair, or did you finish that, on No-
vember 22d or 23d, or whenever it was. That is .,() 
the time you say you went and asked about your 
check and he referred you to the bank and you 
Wê  bank 1 A. I asked about the cheek.

y. Then what did you do about it? A. I went 
hack to him and I  told him that there was not 
any money in the bank to certify the check.

Mr. Brunetto: Your Honor, now of 
course I was under the impression that the 
ay he went to the bank he was with Mr. 40
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DeCandia. That is why I did not object 
to any conversation had at the bank be-
tween himself and the representative at 
the bank. Of course if Mr. DeCandia was 
not there I would like at this time to make 

10 a motion to strike out his testimony as to
any conversation had at the bank wherein 
Mr. DeCandia was not present.

Mr. Weinberg: Doesn’t it already appear 
that there was not any money in the bank?

The Court: It does appear. I will strike 
it out, what was said in the bank.

By the Court:
Q. Do you remember the date? You say it was 

20 the 22d. A. November 22d or 23d.

By Mr. Weinberg:
Q. Now, you went back to him and what did he

say? «
The Court: I think you had better recall

Mr. Stafford, as he is uncertain about the 
date.

30
JOHN W. STAFFORD, recalled.

By the Court: .
Q. Suppose you tell us the state of his accou

on the 23d of November. A. The 23d»
O. Yes. A. The balance was $203.99 at

close of business.
Q. $203.99? A. That is right, yes.

40 By Mr. Brunetto:
Q. How much was that? A. $203.99.
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Mr. Weinberg: We have the 23d, now.
No mistake about that.

The Court: $6.49 he said on the 22d.

By the Court:
Q. I suppose there is no possible way for your 

books to tell the time of day they came in, that 
deposit? A. Well, it would tell. There is three 
or four proofs go through each day, and each 
proof is stamped so that I could tell.

Q. That you have here? A. Not here, no; but 
the deposit tickets are stamped A. M., P. M., and 
afternoon.

Q. Oh, they are? A. Yes.

The Court: Thank you. Is there any- 20 
thing more?

Mr. Weinberg: I think your question in-
dicates that the record brought here will 
not show the time of day that balance was 
made out.

The Court: That is right.
By Mr. Brunetto:
Q. Mr. Stafford, that was at the end of the 

business day it showed a balance of $203.99, , 
wasn’t it? A. That is correct.

Q. How much was deposited that day? A. . 
$207.50.

By Mr. Weinberg:
Q. Can you tell what that deposit was made up 

of? A. Not from the record here, unless I have 
the deposit ticket; I could tell whether it was 
checks or cash or a solid check, as we call it, 
whether it would take two days or a day or a 4 0 
week to collect it.



78

John W. Stafford—Cross

Q. Can yon tell from looking at yonr record 
whether that balance could have been drawn 
against on that day, whether it was a definite 
credit of amounts to be collected? A. Well, it is 
apparent here that it could not be, because on the 

10 same date we returned another check; evidently
it was uncollected funds.

Q. How much? A. $37.48; they would not pay
against that deposit of $207.50.

q  So that it was merely a bookkeeper’s bal-
ance, as I understand it? A. It wasn’t cash bal-
ance, no.

20

30

By Mr. Brunetto:
Q Does your record show that, or are you just 

guessing, Mr. Stafford, that that might have been 
the reason?' A. The record shows it. it that 
money had been available this other check wou

3t have been returned. , ,
Q Does your record show why the $37 che 
as sent back? A. That is the only reason it
ould be. „ _ ., .
Q. Does your record show that? Is it m your

ecord? A. In what way?
Q. Shows that the reason why the $37 c 

ras sent back? A. There is no other reason w y
b could be. . ^  i

Q. I am asking you if that is m your record.
W s  vour record show that?

40

By the Court: , ,  _
Q. In other words, I think what Mr. Bran 

means, whether the record says anything ato 
one way or the other except the fact. A. , 
does not say. It says rt„ returned, and that
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would be the only reason we would return it, un-
less that had been a cash balance that was avail-
able.

Q. Except payment of stock, or something of 
that kind, I suppose? A. Yes.

10
By Mr. Brunetto:
Q. Mr. Stafford, do you know the reason why 

every check is returned, by just looking at your 
record two or three years ago? A. I can tell 
whether it is returned insufficient funds. Where 
there is a balance and a check is returned, there 
may be several reasons for it.

Q. Maybe the check wasn’t properly signed? 
That might have been one of the reasons that the 
$37 check was returned? A. That is correct.

Q. It might not have been properly endorsed?
A. Yes.

Mr. Brunetto: Your Honor, I would like 
to offer his record in evidence, or I would 
like to examine Mr. Stafford here. I 
would like to offer his record here in evi-
dence showing those particular days.

The Court: Is there any objection to leav-
ing them, Mr. Stafford? 30

Mr. Weinberg: They are on the record.
The Witness: If they will be returned to 

me.
The Court : Do you want them marked 

for identification at least?
Mr. Brunetto: Yes.
The Court: Is there anything more you 

want than what he has read?
Mr. Brunetto: I have not seen the record, ^  ̂

your Honor. There might be something
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which I would like to talk to the jury about, 
or there might he something I would like to 
call your Honor’s attention to.

The Court: I do not think on a venture 
of that kind I  am going to admit them. 

10 Look at them now right away. This I sup-
pose is the bank record.

Mr. Brunetto: Your Honor, I would like 
not to keep Mr. Stafford here. He has. 
been testifying from this record sheet only 
to certain items, to certain parts. I would 
like to offer or ask Mr. Stafford to read 
into the record every item from which he 
was testifying, shown on this sheet, with 

20 regard to this particular account. For ex-
ample, there is one amount, “ Old balance.” 
I would like to read from November 18th 
to November 23d.

By the Court:
Q. What is it? An extension ledger sheet? 

Carrying the balance forward in each item? A. 
That is right. Not on each item. Each trans-
action after each posting.  ̂ >

30 Q. There may be three or four items in a post-
ing? A. That is correct.

Mr. Brunetto: Then there is another col-
umn. It says the deposits which were 
made on that day; another column, new 
balance.

Q. You can do that, read right across, can’t 
you? A. Yes.

40 The Court: All right, do it. Just begin
with November 18th to the end of Novem-
ber 23d. That is what you want?

Mr. Brunetto: Yes.
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Q. All right. Go ahead. A. This will start at 
the beginning of business on the 18th.

Q. Yes, old balance. A. Old balance, over-
drawn $1.39; a debit of $5 and one of $38.75.

Q. That is $43.75? A. $43.75, yes. That left 
the account overdrawn $45.14. On the 19th pick 10 
up that old balance for that date.

Q. That is the old balance? A. That is what 
we start the 19th with. The $11.50 check came 
in. That left it overdrawn $56.64. We picked 
that balance up again, overdraft of $56.64, and 
aPPty a credit of $44.83. That was a deposit, 
$44.83. That leaves an overdraft of $11.81; and 
that is picked up again and the credit for the 
check returned of $11.50. That is handled the 20 
same as a deposit.

Mr. Brunetto: Your Honor, that is what 
I wanted. I want him to read direct from 
his book there, and he says this was picked 
up again. That does not appear in the 
ledger itself. I want him to read just what 
his record shows.

The Witness: That is what I am doing.
I am reading every transaction that was 30 
made.

Q. That left an overdraft of 31 cents, didn’t 
it? A. That is right.

Q. That is at the end of business on the 19th ?
A. Yes.

Q. That is the old balance for the 19th? A. 
that is correct.
A S “ *  We begin with on the 20th? A. On 

6 an overdraft of 31 cents. Two checks 40
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came in of $27.93', and one of $10. That left an 
overdraft of $38.24. That balance is picked up, 
$38.24 overdrawn, the two checks returned 
treated as deposits, $27.93 and $10. That leaves 
an overdraft at the close of business on the 20th 

10 of 31 cents.
Q. Then we begin with the 21st. A. There was 

no change on the 21st. The next transaction is 
on November 22d.

Q. Then you begin with an old balance of 31 
cents ? A. 31 cents.

Q. Overdraft? A. Overdraft.
Q. The 22d? A. Check for $13.20.
Q. You have given us those, haven’t you, $13.- 

20 20, $20, $656.79, $10 and $120?' A. I gave you 
those in my previous testimony.

Mr. Weinberg: Yes. He is asking for 
that over again.

Q. All right. Let us have it. A. $13.20, $20, 
$656.79, $10 and $120.

Q. That makes $819.99? A. Sixty-eight.
Q. What? A. $819.68.
Q. 819.99. You mean 68 cents with that 31 

30 cents off? A. Yes. So you pick that 31 cents
up as a minus balance.

Q. That should be added, shouldn’t it, instead 
of taking it off? A. No. That is added on to the 
debit amount, yes.

Q. So that would be $819.99, or that total over-
draft would be $820.30, wouldn’t it? A. No.
$819.68. .

Q. Your books are wrong then? A. Here is
40 what they have done. May I show this to you
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They did not put that minus in there. The bal-
ance is right down below there.

Q. Then you charged back, you see, that date?
A. Well, before any charge back there was a fifty 
dollar credit put in there. That made the bal-
ance overdrawn $769.68. That is the 31 cents. 10 
And then two checks were returned, $656.79 and 
$120.

Q. That makes $776.79? A. Well, that next 
balance was a credit balance of $6.49 on that.
Do you want beyond there, the end of the 23d 
also? On the 23d balance was a credit $6.49.

Q. Then you begin that as a credit balance?
A. That is the new balance, and a check for $37.48 
and $10, and that left an overdraft of $40.99. 20 
Then that balance was picked up again and a 
credit applied for $207.50. That left a balance 
of $156.51. Then there was a check returned.
That balance is picked up, $166.51, and a check 
returned $37.48. That leaves a credit balance of 
$203.99 at the close of business on November 23d.

Q. How is that? A. A credit balance of $203.- 
99' on the 23d at the close of business. Do you 
want beyond that date?

Q. No. Was that $27.48, or $37.48? A. $37 - 30 
48.

Q. You did not return the $10 check? A. No, 
not the $10 one.

Q. I see. All right.

40
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HARRY WEISMAN, the defendant, recalled.

Direct-examination (continued) by Mr. Wein-
berg:

Q. (Read by stenographer.) Now, you went 
10 back to him and what did he say? What did he 

say, meaning DeCandia? A. He says, “ You go 
back to the store and I will be down in another 
day or two and I will make good the check.”

Q. Now, what happened after the $656 check 
was protested? A. I went up to him again.

Q. What did you then say to him? A. Well, 
he says I should wait another day or two. He is 
going to try and raise money and make good.

20 Q. Did you tell him how much the check was? 
A. I showed him the check. He knew what the 
amount was.

Q. Did he tell you at any time that it should 
have been a fifty-dollar check? A. No, sir.

Q. And that you had a lot of them payable 
every month or two or something of that sort? 
A. No, sir.

Q. Now, before making your complaint did you 
consult anybody? A. Yes. I consulted Mr. Sil-
verman, Jacob Silverman.

Q. He is a lawyer in this city? A. Yes, sir.
Q. Of this state. Was your complaint made 

after consulting with him?
(Objected to on the ground that advice 

of counsel has not been pleaded.)
(Objection sustained.)
(Defendant’s counsel prays an excep-

40 tion to this ruling of the Court.)
(Exception noted as ground of appeal.)
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Mr. Weinberg: I ask your Honor to per-
mit me to amend in that respect, then.

The Court: I will just look at that a 
moment. You may pass it by.

By Mr. Weinberg: 20
Q. Do you remember when your complaint was 

made ? I think it appears here. A. I cannot re-
call the exact date.

Q. December 6,1926. Did you appear in Court?
A. Yes, sir; I did.

Q. Did you appear at every time you were or-
dered to appear? A. I did.

Q. Were you present at the final hearing be-
fore Judge Howe on December 15, 1926? A. I gn 
was.

Q. Did you hear it announced that the defend-
ant DeCandia was held for the Grand Jury, by 
Judge Howe? A. Yes, sir.

Q. When did you next appear in Court, if you 
can tell? February 28, 1927, did you appear in 
the Quarter Sessions? A. Before the Grand 
Jury. First I appeared before the Grand Jury.

Q. Before Judge Flannagan? A. Judge Flan- 
nagan; yes, sir. 30

Q. And you testified there? A. I did.
Q. Prior to your going before Judge Flanna-

gan you appeared I imagine, before the Grand 
Jury? A. I did.

Q. Then you were notified to appear, I sup-
pose, before the Petit Jury? A. Yes, sir.

Q. Now, when if anything was said about your 
taking the mortgage on his property in payment 
or your debt? A. That was after we had al- 40
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ready obtained a judgment against Mr. DeCandia, 
possibly a year and a balf later.

Q. Was anything said around about the time 
when this complaint was made and before any 
action was taken? Was any mortgage ever of- 

10 fered to you? A. No, sir.
Q. You never got one either?1 A. No, sir.
Q. Your firm is still in business? A. Yes, sir.
Q. At the same address? A. Yes, sir.

CROSS-EXAMINATION by Mr. Brunette:
Q. Who is this man Kitzman? A. He is a

salesman in our employ.
Q, You assigned this claim to Mr. Kitzman?

20 A. I did.
Q. And you also turned these checks over to 

Mr. Kitzman at the time the assignment was
made? A. What checks?

Q. The $11.50 check and the $656.79 check? A. 
I didn't turn them over, no. I didn’t turn it

Q, You didn’t turn the checks over to him? a .

30

40

No. A. ,
Q. You say the first time the question ot a

mortgage was talked about was about a year an 
a half after these checks were given? A. Yes.

Q. And that is when the judgment was obtaine 
about a year and a half? A. Yes, about * * 

Q. About a year and a half after the judgm 
or after DeCandia was tried in Judge Flanna- 
gan’s court? A. After the trial.

Q. After the trial? A. Yes. #
Q. Would you say it was a shorter time

that? A. Possibly.
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Q. Would you say it was less than a year? A. 
I am not sure about it. I should think it was 
about that.

Q. I show you an affidavit alleged to have been 
signed by you in the case of Kitzman v. Luca De- 
Candia, which affidavit is signed July 9th, 1927, 
and ask you to look at the signature to that affi-
davit and ask you if that is your signature? A. 
It is.

Q. Will you look that affidavit over and tell us 
if you read that affidavit before you signed it.

Mr. Weinberg: I object to that. It has 
been all through the courts and the pre-
sumption is that he had and he knows what 
he did.

The Court: The question may be an-
swered.

(Argument.)

Q. (Read by stenographer.) Will you look 
that affidavit over and tell us if you read that 
affidavit before you signed it? What is your an-
swer now? A. I did.

Q. And everything in the affidavit was true at 
the time you swore to it? A. Yes.

Q. When did Mr. DeCandia open up a charge 
account wth you? A. How is that?

Q. When did Mr. DeCandia open up a charge 
account with your firm? A. That is something 
that I cannot recall unless we consult our books. 
I say I cannot recall what date he opened the 
charge account unless we consult the books.

Q. In your direct-examination you said about 
a couple of years before this check was given?

10

20

30

40
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A. A couple of years. Possibly I did, but I can-
not recall the exact date.

Q. Well, would you say it extended more than 
six months! A. Oh, yes; considerably more.

Q. And this balance of $656.79—that was the 
balance that was due on this book account on No-
vember 20, 1926! A. Yes.

Q. Would you say that Mr. DeCandia had been 
buying from you at that time goods and merchan-
dise on credit for over six months! A. Would 
I say!

The Court: I wonder what materiality 
that has!

Mr. Brunetto: Your Honor, this affects 
20 his credibility. To affect his credibility.

This affidavit is different than what he has 
testified to.

The Court: You mean testified to upon 
direct-examination!

Mr. Brunetto': Yes. On direct-examina-
tion he said Mr. DeCandia had been pur-
chasing goods from him on credit for years.

Mr. Weinberg: I doubt that.
Mr. Brunetto: A  couple of years. That 

is my recollection, your Honor. I will ask 
the stenographer.

(A portion of the previous testimony is 
read by the stenographer as follows: 
“ Question: He had been dealing with your 
firm for some time! Answer: Quite a 
number of years.” )

By Mr. Brunetto:
40 Q. Will you answer this question! A. Will I 

answer what! Whether he has been dealing m 
our place!
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Q. Yes. A. Yes, for years.
Q. Now, which is right? What you said in this 

affidavit which I call to your attention, or what 
you told us today?

Mr. Weinberg: What is in the affidavit? 10 
Mr. Brunetto: I will call his attention to 

it.

Q, I call your attention to this statement in 
your affidavit of the 9th day of July, 1927. 
“ From on or about the 21st day of August, 1926, 
to on or about the 23d day of October, 1926, the 
said firm of Weisman & Obshatkin sold and de-
livered to the defendant Luca DeCandia on a 
book account the merchandise more specifically 20 
set forth in the third count of the complaint. 
Reference thereto is hereby made and is specifi-
cally set out.*1

The Court: What does that deny?
That does not limit their transactions to 
any particular time.

Mr. Brunetto: From on or about the 
21st day of August, 1926.

The Court: What I gather from that is 30 
that that is the length of time he was con-
tracting this bill, $656.

Mr. Brunetto : I will go a step further, 
your Honor.

Q. Now did you sell Mr. De Candia anything
nf items covered by the amount
vorfn '' ™ f° r Whicil he gave y™ a check on No-vember 20, 1926?

(Objected to as immaterial.) 40
(Objection sustained.)



90

Harry Weisman—Cross

(Plaintiff’s counsel prays an exception 
to this ruling of the Court.)

(Exception noted as ground of appeal.)

Q. Now, Mr. Weisman, Mr. Jacob Silverman 
was your attorney at that time and he was yonr 

?0 attorney on November 20', 1926? A. He was.
Q, And he was up to the day this case was 

tried in the Criminal Court before Judge Flan- 
nagan? A. He was.

Q. When did you go to Montclair, you say, to 
Mr. DeCandia’s place of business? A. Either 
on the 22nd or 23rd of November.

Q. Did you go to his house? A. Not at that 
time. I went to his place of business.

20 Q. Well, when did you go to his house? A. 
I went to his house when he offered to give us 
a mortgage in payment for the amount, after we 
obtained a judgment against him.

Q. When was that? A. That was about a year
and a half later.

Q. Who was with you at that time? A. No-
body but Mr. DeCandia.

Q. When did you meet Mr. DeCandia? A. in
his place of business. ,

30 q . And you went from his place of business to
his house? A. With my car, yes.

Q. Wasn’t Mr. Silverman up there with you.
A. No, sir. . M

Q. Did Mr. Silverman ever go with you to
DeCandia’s house? A. No, sir. ^

Q. You say there was never anything said abo 
this mortgage until after the criminal tria 
fore Judge Flannagan? A. That is right.

40 Q. You are positive about that? A. Posi
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Q. Now, do you remember testifying in the 
police court at the hearing on December 15, 1926 f 
A. If I can remember what I testified?

Q. Do you remember appearing as a witness? 
A. I do.

Q. Do you remember my asking you whether it 
was a fact that Mr. DeCandia had given you 
thirteen or fourteen checks of $50 apiece to cover 
up your bill? A. You might have asked me. I 
am not positive, but I say you might have asked 
me.

Q. Then today is not the first time that you 
heard the story that Mr. DeCandia says that he 
gave you thirteen or fourteen checks to cover up 
this item of $656? A. Did I say that it was the 
first time?

Q'. Yes. A. When did I?
Q. Will you answer my question? Didn’t you 

say that today, that this was the first time that 
you heard that? A. I did not.

Q. In answer to one of your attorney’s ques-
tions? A. I did not.

Q. You did not say that? A. I did not.
By the Court:

Well, that was in your attorney’s question, 
Mr Weisman. He asked you if today was the 
first you ever heard of the fourteen checks and 
you answered yes to that question. A. Well, 
then I didn’t understand.

Q. He asked you whether ever before today you 
ear about the fourteen checks and $50 a month,

n° ‘ A : Then 1 didfi’t understand question at the time.

10

20

30

40
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By Mr. Brunetto:
Q. Is there any other question that your attor-

ney asked yon that you did not understand? A. 
I cannot recall.

Q. What is that, Mr. Weisman? A. I cannot 
I® recall.

Q. This is the only instance? That is the only 
question that you did not understand that your 
attorney asked you? A. Exactly.

Q. Do you want to change your answer to your 
attorney’s question, then, that this is not the first 
time that you heard the story of Mr. DeCandia 
that he gave you thirteen or fourteen checks of 
$50 apiece to cover this item of $656?

20 Mr. Weinberg: He did not say thirteen
or fourteen.

Mr. Brunetto: All right. Let us make 
it fourteen.

A. I f I want to change the answer?
Q. Yes. A. To what?
Q. That today is not the first time? A. Yes, 

you may.
By the Court: . .

30 Q. Why do you say “ You may’ ’ ? He asked
you whether you want to change your answer. 
A. All right.. I will change it.

By Mr. Brunetto: .
Q. Then you want your answer to be that tms

is not the first time that you heard this? A.
Yes

Q. When did you first hear it? A. Possibly 
40 that I heard it in the police court at the time tue 

complaint was made.
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Q. That was the Third Criminal Court of New-
ark! A. I mean before Judge Howe. I don’t 
know whether it is the Third or the Second.

Q. Did you hear the same story at any other 
time besides December 15, 1926 ? A. Yes, I think 
before Judge Flannagan we appeared. 10

Q. Before Judge Flannagan? A. Wasn’t it, 
that criminal court of Judge Flannagan’s?

Q. That was on February 28, 1927? A. I don’t 
recall the date exactly.

Q. How long after your firm obtained the judg-
ment against Mr. DeCandia, Mr. Kitzman obtained 
the judgment against Mr. DeCandia, was it that 
you went to Mr. DeCandia’s place of business?
A. That I cannot tell. 2o

Q. You don’t know whether it was two or 
three months or whether it was six months or 
whether it was a year? A. I can’t recall the 
exact date.

Q. Do you remember being in the Third 
Criminal Court on December 8, 1926? A. I f I 
remember being there?

Q. Yes. A. I was there, but I don’t know what 
date it was. I can’t recall the dates.

Q. That was the time that the case was ad- 30 
journed for a week. A. Possibly. I will be frank 
with you that I don’t even recall whether it was 
adjourned or not.

Q. Did you go to the Third Criminal Court 
more than one time or not? A. I think I did.

Q. Do you know how many times you went 
ere in regard to this particular transaction ?

A. I cannot tell you.
Q. Do you remember you and your attorney, An 
r. Silverman, and Mr. DeCandia and I at that
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time, as we came out of the police court—that 
is, the Third Criminal Court of Newark—talk-
ing about, this mortgage, about DeCandia’s wife 
giving a mortgage on this property in Montclair? 
A. No, sir.

10 Q. Would you say that there was nothing said 
at that time in regard to a mortgage to be given 
by Mrs. DeCandia? A. No, sir.

(Objected to as irrelevant and imma-
terial.)

(Objection overruled.)
(Defendant’s counsel prays an exception 

to this ruling of the Court.)
20 (Exception noted as ground of appeal.)

Q. You say “ No, sir,”  or you don’t know? A. 
No.

Qi. What time of the day did you go to the 
bank to have this $11.50 check certified? A. Nine- 
thirty in the morning.

Q:. Was anybody with you? A. No, sir.
Q. But you don’t know whether you went there 

on the 22nd or the 23rd? A. I am not positive.
q. Now, did DeCandia call you up on the tele-

phone ? A. N o,. sir.
Q. Didn’t he ever call you up on the telephone 

during the period that, he was doing business
with you? A. No, sir.

Q. Did you ever call him up on the telephone.
A. I did.

Q. When? A. Many a time.
Q. Did you call him up at this time when you 

received word that the $11.50 check was no good. 
40 A. No, I called in person.
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Q. What is that? A. I called in person at his 
place of business.

■Q. Did you call him on the telephone when this 
$656 check was N. GJ A. No, sir; I did not. At 
that time I couldn’t run fast enough to see him.

Q. When did you see him in regard to this 10 
$656 check? A. The very same morning when 
it came back, but I couldn’t give you the exact 
date, whether it was the 23rd or the 24th.

lQt. The 23rd or the 24th. That was after you 
went over to get the $11.50 check certified? A.
Yes, sure.

Q. Then you went up to the bank twice, didn’t 
you? A. Yes.

Q. Once to get the $11.50 check certified, and 20 
the other time to get the $656 check certified ?
A. Exactly.

Q. That was one day after the other? A 
Either one day after the other or two days later! 

Q-Jow, Mr. DeCandia said something about 
e $11.50 check at the time you spoke to him 

about the $656 check, didn’t he? A. He didn’t 
say anything.

Q. Didn’t he offer yon the money, the $11.50!
• He did not, I beg yonr pardon, at no time. 30

tii ^1» 7  I™6 Mr- had offered you$11.50! A. No, sir.
Q. Do you know whether anybody else was with 

,U 3 v. r DeCandia in your place of business
when he gave you the $11.50 check! A. Nobody

and m ^lf °ffiCe at that time but Mr' DeCandia and myself.

2  5 ? 1. ailybody else with Mr- DeCandia out-
18th? a v ° ffilCe ° n the moniing of November 40 

ou mean when he made the purchase ?
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10

20

Q. Yes. A. I didn’t see anybody at the time 
he made the purchase.

Q. Were you with Mr. DeCandia from the time 
he came in until the time he went out! I am talk-
ing now about November 18,1926. A. I was.

Qi. Were you with him the whole! time! A. 
Why, how long a time do you suppose we had
taken up !

Q. I don’t know. You know. A. About three
minutes. . .. , ,, '

Q. I don’t know. You know. A. About three
minutes. We haven’t got much time to bother- 

The Court: Just one minute. We will
just strike this out.

The Witness: Just Mr. DeCandia and
myself.

Q. Do you know his son-in-law! A. I do not. 
Q. Dan Angelotti. A. I do not.
Q. Down in the police force of Montclair.

I don’t know anything about it.
q . Did you ever see him in this store on

chung Avenue! A. In his store!
Q. Yes, in DeCandia’s store. A* 1 se 

30 young fellow there, but I don’t know whether it
was his son-in-law. ?

Q. You did not know if that was his son-

A QN Would you say that that young fellow 
in your store on the morning of November 18,
1926! A. I would not. A

Q. He wasn’t there! A. I say that I wou
say that he was. „  micrht

Q. He might have been there! A. He £
have been.

40
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Q. How do you know that Mr. DeCandia was 
in your store on November 18th at 4:30 in the 
morning? A. How do I know it?

Q. Is there anything in your mind which fixes 
that particular occasion as his being there at 4 :30 
A. M.f A. Because I figure it was around that 10 
hour. It was around 4:30 in the morning that 
he was around.

Q. How often did he come to your place of 
business around this time? A. Oh, practically 
every day.

Q. Hid he come there every day around 4*30 
m the morning? A. Not always. Sometimes he 
came down at 6:00 o ’clock. Sometimes he will be 
before that. 20

Q. Is there anything in your mind which fixes
I l paf c,“ lar morning as his b<£ng there at

' ’ ■ es> ibe reason it fixes is because the
check came back.

Q. That is the morning that he came there at 
.dU, when the check came back? A. No, no

n wu SaVe. the Ctieek for that cash Purchase!

(Argument.)
Q. Mr. Weisman, on MrtrumW o a  moc

Q* Why? A. Bep.fniso flio -------
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minutes in the place after Mr. BeCandia came in 
to pay. That is why it fixes the time in my mind. 

Q. 'Now, where did Mr. DeOandia sign this
check! A. In the office.

Q. Did you see him sign it! A. No, sir;I did
I® not.

Q. How do you know he signed the check in
the office! A. Because he went into the office. I
sent him into the office to pay. He came down 
and he says that he wanted to pay up the amount 
what he owed. So I told him to go into the office 
and let the bookkeeper make out a check, because
i was busy.

Q. Did anybody else offer you the $11.501 A. 
20 Yes.

Q. Of Mr. DeCandia’s! A. Yes, after I swore 
out a warrant for Mr. DeCandia for the two 
checks, I received the check from Mr. Brunetto 
for $11.50.

Q. Was that before you went to the Brand 
Jury! A. That I can’t recall. That I will not 
say yes or no. I  don ’t remember that.

By the Court:
30 Q. Was it after you made the criminal com-

plaint! A. Yes, sir.

By Mr. Brunetto: T
Q. And you returned that check to me!

did."
Q. With a letter! A. With a letter.
Q. I show you a letter on the letterhead o 

Weisman & Obshatkin and ask you if that is you 
letter! A: Yes. The letterhead is sours and 

40 writing* is the bookkeeper’s.
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 ̂ Mr- Brunetto: I ask that that be marked 
for identification.

(The same is marked Exhibit P-4 for 
identification.)»

Q. Is the bookkeeper in Court f * A. Yes, sir. 1G

The Court: What is the date of the let-
ter?

Mr. Brunetto: February 25, 1927. It is 
signed by the bookkeeper.

Q. And you say Mr. DeCandia never called you 
up on the telephone during the time you had any 
dealings with him? A. No, sir/

RE-DIRECT-EXAMINATION by Mr. Wein- 2° 
berg:

Q. Just identify this letter, please, of Novem-
ber 26th, written by your office to DeCandia.

Mr. Weinberg: I will admit that it is the 
same handwriting, the bookkeeper’s. This 
was an exhibit in the criminal case.

Q. That is the five-day notice? A. Yes.
Q. That was sent by your authority through 

your bookkeeper? A. Yes. 30 >

Mr. Weinberg: I offer this in evidence. 
(The same is received in evidence and 

marked Exhibit D-3.)

(The Court takes a recess until itomor-
row Thursday, June 20^1929, at ten o ’clock 
A. M.)

40‘
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Hearing o f  June 20,1929

Thursday, June 20, 1929.

The Court: Last night I spent consider-
able time on the point that was raised yes-
terday, and I read over the Bell case again, 

10 urged yesterday on the point of advice of
counsel. I am just a little uncertain as to 
the rule which has been adopted in New 
Jersey. I am rather persuaded by the case 
which I quoted to you yesterday that it is 
the second rule that I mentioned in Corpus 
Juris; that is, in New Jersey the rule has 
not been adopted. In some of the states 
advice of counsel makes reasonable and 

20 probable cause, but I am just wondering,
if there be the doubt about it that there 
seems to be whether the proper way to 
raise that point, if you want to raise it, 
would not be by amendment of your plead-
ings so that there would be no question.

Mr. Weinberg: To avoid that legal ques-
tion I requested yesterday permission to 
amend. You probably did not catch it, but 
I did. I made the request when your 

-80 Honor expressed some doubt, and then
asked leave to amend. I do not want to get 
this Court in any doubtful position, o 
course, and the law is not expressed any-
where that I know of. The only suggestion 
is found in Corpus Juris where, under 
head of probable cause that cited our e 
case. That would lead one to believe t a 
on a defense of probable cause

40
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Discussion

The Court: The editor might have so un-
derstood it, but I read very carefully last 
night the Bell case and I read the second 
time those portions which were doubtful.

Mr. Weinberg: Now, after all, your 
Honor, isn’t that merely evidence? Isn’t 10 
that evidence that goes to show no malice?1

The Court: It would seem to be. It is 
so usual to plead advice of counsel that 
that is what I have in mind as being a ne-
cessity. I do not know of that question 
ever to have arisen, that defense ever to 
have been offered under the mere defense 
of reasonable and probable cause.

Mr. Weinberg: Doesn’t that indicate it- 20 
self?

The Court: Is there any use in having 
any doubt about it when an amendment can 
be made?

Mr. Weinberg: Well, if it is permitted 
that ends it. I did ask it yesterday, so I 
will repeat it now.

The Court: Is there any! o/bjection to 
that ?

(Argument.)

Mr. Brunetto: Your Honor, I took up the 
question with my client and he feels that 
the case has been about three-quarters tried 
and he would rather go ahead with it and 
finish it. Your Honor, then with that 
pleading we are permitted to set up in our 
reply that we deny the allegation?

The Court: Oh, yes. 40



102

Jacob W. Silverman—Direct

JACOB W. SILVERMAN, sworn in behalf of 
the defendant.

10

20

30

40

D ire ct-e x a m in a tio n  by Mr. Weinberg.
Q Mr Silverman, you are an attorney-at-law 

in the State of New Jersey? A. Counsellor-at- 
law.

Q. You are an attorneyt A. Yes.
Q. You have been admitted as counsellor? A.

Yes.
Q. When were you admitted to practice? A.

About nine years ago.
Q. What has been the general nature oi you

practice? A. I have a general practice.
O. And in that practice have you had occasion 

to consider the statute which we e0“ “ °nly ca 
the check statute? A. The Act of 191 •

Q, Yes. A. Yes, sir.
Q. Did you at any time represen r. a 

Weisman of the firm of Weisman & Obshattan, 
aud that firm also? A. Did I represent them.

Y<Q Do you recall a matter in which the defend-
ant Luca DeCandia was involved, by 
having given some checks to the firm of Weisman
& Obshatkin? A. Yes, sir.

O Were you consulted in your profess 
pacityby Mr. Weisman concerning the action, 
contemplated action, to be taken against M .
Candia? A. Yes, sir. ,

Q. Were you also consulted with r^PecA j 
making a criminal complaint against hi . 
was consulted with respect to taking proceedings 
against Mr. DeCandia.
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Q. What proceedings! A. Well, just proceed-
ings, and it was upon my advice that Mr. Weis- 
man swore to a criminal complaint. When he 
came into the office he told me his story with ref-
erence to the checks. He didn’t ask me anything 
about criminal proceedings. That was my idea, 
that suggestion.

Q. He simply came to you for the purpose of 
enforcing his claim? A. Yes, sir. He came to 
me with two checks.

Q. And after hearing the facts, do I under-
stand you to say that you advised the criminal 
complaint? A. Well, I don’t know at that time 
whether the notice had been served upon Luca 
DeCandia. * 2

The Court: Won’t you answer the ques-
tion?

Q. (Read by stenographer.) And after hear-
ing the facts do I understand you to say that you 
advised the criminal complaint? A. Well, I don’t 
know if I advised it then, but I did subsequently.

\ y°u advised it before it was actually 
made? A. Yes.

Q. Now, what facts did Mr. Weisman give you 
re®Pect to the DeCandia transaction? A. 

r' Weisman showed me two checks, one in the 
approximate sum of $12 and one in the approxi- 
nia e sum of $600, and informed me that' these 
c e;k shad been given to him by Luca DeCandia, 
n e checks showed that they had been re- 

6 by the bank because of insufficient funds.
r̂e ^as e^ber the slip attached to it or protest 

lees’ and 1 don’t recall whether Mr. Weisman 40
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showed me that he had sent a five-day notice or 
whether I did that myself, but I know that before 
a complaint was made—

The Court: One minute. Do not get off 
j q  your subject.

You were telling now what Mr. Weisman 
told you as to the facts. Keep to them. 
A. He told me that he had received two checks 
from Luca DeCandia, which had been returned
N. G. An examination of the checks showed that.

By the Court:
Q. Is that all he told you? A. Well, he told 

me that he got these checks in his business in pay- 
 ̂ ment of merchandise.

By Mr. Weinberg:
Q. Did he tell you how he got the check for 

$11.50, what that was for, if yon recall? A. In 
payment of merchandise.

Q. Did he tell you what the $656 was for? A. 
Also in payment of merchandise.

Q. Well, now; tell us a little more. Did he say 
when the merchandise had been obtained, w en 

30 either of these checks were received by him? A. 
I can’t remember the specific instance. It is qui e 
some time ago, and I have had so many traus 
actions in my office since then that I wou u 
venture to give the specific details of the 
versation.

Q. Do you think you could identify either 
both of those checks if I showed them to you. 
A. These are the checks.

40 Mr. Weinberg: The witness refers to
Exhibits D-l and D-2.
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Q. Were you present at the time the complaint 
was made? A. I took Mr. Weisman to the Crimi-
nal Court.

The Court: One minute.

A. (Continuing.) Yes, sir; I was. 10
Q. In what Court was the complaint made?

A. Third Criminal Court, Part I, Seventeenth 
Avenue and Livingston Street, Newark, N. J., 
commonly known as the Fourth Precinct Police 
Court.

Mr. Weinberg: Is the complaint here?
Mr. Brunetto: I do not know. I have a 

copy.
Mr. Weinberg: That would not do any 20 

good.

Q. Did you see the original affidavit which was 
made by Mr. Weisman at the time the complaint 
vas taken or just before the complaint was taken?
A. Yes, sir.

Q. Do you recall whether or not the matter 
stated in his affidavit agreed with the facts stated 
to you by him? A. Yes, sir. May I explain that,
Mr. Weinberg?

Q. Sir. A. May I explain the— ^
Q. Being a lawyer, I suppose you are entitled 

o some latitude?1 A. Before we made a com-
plaint in the case we conferred with Judge Howe.

was after Judge Howe got through with his cal-
endar, calling the cases, he asked whether—

(Objected to.)
(Objection sustained.)

40
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A. (Continuing.) We laid the facts before the 
Court.

Mr. Brunetto: I move that that be 
stricken out, your Honor.

The Court: It is stricken out.

l ° Q. Is Judge Howe a lawyer, to your knowledge! 
A. Yes, sir; practicing in the Kinney building.

Mr. Brunetto: I move to strike that out, 
your Honor.

The Court: It will be.
(Defendant’s counsel prays an exception 

to this ruling of the Court.)
(Exception noted as ground of appeal.)

Q. Then coniine it to what occurred between 
yourself and Mr. Weisman. A. A complaint was 
drawn by the clerk of the court at the instruc-
tions of the judge of the Court. I read the com-
plaint and I advised Mr. Weisman to sign it.

Q. Now, what happened after that? A. Mr. 
DeCandia was picked up by the police.

Q. That you don’t know. That you only know
from hearsay. A. That is right.

30 q . Were you in the Criminal Court at any time.
A. Yes sir.

Q. Will you tell us how many times? A. Well, 
I was there when he was arraigned and then the 
case was adjourned at the request of Mr. 
netto, attorney for Mr. DeCandia.

Q. Do not go so fast. I will take you over 
that. You were there when he was first ar- 
rai gned, DeCandia? A. Yes.

40 Q. Was Weisman there? A. Yes.
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Q. Were you there when the plea was an-
nounced? A. Yes.

Q. The plea of DeCandia? A. Yes.
Q. Was he represented by counsel? A. Yes.
Q. Who? A. Mr. Brunetto.
Q. What was his plea? A. Not guilty. 10
Q. Bid anything happen after that? Did any-

thing further occur on that day outside of the 
arraignment and the plea?

Mr. Brunetto: What day was that?
Mr. Weinberg: I do not know. The first 

day; the day of the arraignment.
The Court: December 8th.
Mr. Weinberg: Whenever it is.

20
A. Prior to the plea being interposed by Mr. 

DeCandia, Mr. Brunetto conferred with me.
Q. After the complaint was taken? A. Yes, 

sir. That was when he was arraigned before the 
Court.

Q. Was DeCandia present or not? A. Yes, he 
was present at the time Mr. Brunetto was talk-
ing to me.

Q. Within hearing? A. Yes, sir.
Q. What was the conversation between you and 30 

Brunetto? A. Mr. Brunetto said to me, “ Jake,”  
he says—

Q. Meaning whom? A. Meaning me. He 
says, “ I know that DeCandia gave your client a 
couple of bum checks. ’ ’ He said, “ If you will 
adjourn this case I will pay your client the amount 
of the checks, if you have no objection.”  I says,

I have no objection. We will lay the facts be-
fore the Court, and if the Court is agreeable to 40
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an adjournment, I am perfectly satisfied.”  So 
after the plea was taken Mr. Brunetto made a 
motion for an adjournment and I laid the facts 
before the Court and told him what Mr. Brunetto 
had told me, and Judge Howe adjourned the case 

10 i  think for a week or two, I  am not positive, but 
he granted the adjournment on the strength of the 
statement made by counsel.

Q. Now, in the meanwhile do you know whether 
or not DeCandia was under bond? A. I think 
Judge Howe held him in bail pending the ad-
journment. I think the bail was $500 or $1,000; 
I am not positive of the amount.

Q. Were you present at the final hearing up 
20 there? A. Yes, sir.

Q. Did DeCandia have anything to say at that 
examination or hearing? A. Nothing. Didn’t 
say a word.

Q. Was anything said so far as you recall at 
that hearing regarding any fourteen checks? A. 
At the final hearing you mean?

Q. In the Police Court. A. You mean at the
arraignment?

Q. No, at any time. I call it the final hearing. 
30 rpke bearing under which he was held finally for 

the Grand Jury. Suppose I strike that out. Was 
any testimony taken at all in the Police Court in 
this matter outside of the facts in the complaint? 
A. I am not sure whether there was a stenog-
rapher there or not.

Q. Do you know if any witnesses testified? 
Nobody testified except the complainant.

Q. Mr. Weisman? A. There was an examma-
tion.
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The Court: That is what he said, wasn’t 
it? I say, that was Mr. Weisman’s tes-
timony, I think, that he was the only one.

Q. Was anything said so far as you can recall 
regarding any fourteen checks ? A. Nothing was 
said as far as I can recall.

Q. Did you ever hear anything about fourteen 
checks given by Mr. DeCandia? A. No, sir.

Q. At any time after that? A. No, sir.
Q. Were you present in the Criminal Court 

at the time the indictment was tried against De-
Candia for issuing these checks? A. I was not. 
The case was then in the hands of the prosecutor. 
I had no interest in it.

Mr. Weinberg: Now, I understand, if 
your Honor please, that you have admitted 
this whole file of Kitzman against DeCan-
dia.

The Court: Yes.
Mr. Weinberg: I do not know what is in 

it. I believe I had an objection to it.
The Court: Yes.

Q. You were the attorney, Mr. Silverman, for 
Kitzman, the assignee of the Weisman & Obshat- 
kin account? A. Yes, sir.

Q. I show you a paper marked Summons and 
Complaint signed by Jacob W. Silverman as at-
torney. Is that yourself? A. That is me. Is 
that the original complaint?

Q. That is the original complaint taken from 
the files of the Court? A. Yes, sir.

Q. That was drawn either by you or under your 
orders? A. Yes, sir.

10

20

30

40
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By the Court:
Q. Is that suit upon these two notes? A. Let 

me look at that.
Mr. Weinberg: The complaint shows that 

10 an action was brought by Kitzman against
the defendant on two notes, one for $656.79 
as shown in the first count, and $11.50 as 
shown in the second count of the complaint, 
together with the fact of the protest of the 
respective checks and the amounts of pro-
test.

By the Court:
Q. They are the two notes upon which the 

20 plaintiff was arrested, were they not? A. Yes, 
sir; two checks.

Q. I say, those two checks upon which that suit 
was brought? A. Yes, sir.

Mr. Weinberg: Will you give us the date 
of that complaint? 1

Mr. Brunetto: March* 10th is the date of
the summons, 1927.

The Witness: The same is tested on the 
10th day of March and attested by the sher-
iff on the 11th day of-March.

By the Court:
Q. What year? A. 1927.

By Mr. Weinberg:
Q. That was some months., after the examma- 

tion in the Police Court? A. Naturally. I pre-
sume it was. Yes, December,'1926, was the ex- 
animation in the Police Court.

40
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Q. Now, I show yon an answer that was filed 
by Mr. Brunetto on behalf of the defendant. Do 
you recall having seen that or a copy of it? A.
Yes, sir.

Q. Will you look at the second defense? A.
Yes, sir. The second defense states that the 
check—

Q. Well, read it. A. “ The check sued on was 
rendered void after issue by a material alteration 
by the said payee, to wit, by the writing of the 
said payee of . the sum of. $65fi.79 whereas he 
should have written $50 as directed by . this de-
fendant. ”  ,.

Q. Had you heard of that before that ^answer 
was filed? A. First time. , ' 2°

Q. The first time you heard of that defense?
A. Yes, sir.

Q. Now, what did you ’do c&fter that answer 
was filed? A. The checks—

Q. Now, what did you do in this suit? , Ai I 
filed am amended complaint,

Q. Will you tell the Court and jury, please, the 
difference between the original complaint and the 
amended complaint? A. The;amended complaint 
is the same as the original coniplaipt except the 
third count is added. In other words, the! .first 
complaint, the original complaint was a suit com-
posed. pft two. counts embracing two checks,;: one 
in the sum of $656.79, and one check in the sum 
of $11.50. In the amended complaint .a.-third 
count was added.

Q. Those two counts were retained, were they, 
in the amended complaint ? A. Yes, sir. A third 
count was added showings a book account between ^
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the parties, and goods sold and delivered to the 
extent of $673.09, which as a matter of fact was 
the aggregate total of the first two counts. In 
other words, the third count absorbed the first 
and second counts.

10 Q. I show you a paper which is marked answer 
to amended complaint. Did you ever see that or 
a copy of it? A. Yes, sir. That was an answer 
filed to the amended complaint by Mr. Thomas 
Brunetto.

Q. The same attorney?1 A. Yes, sir.
Q. Did that answer set up a defense different 

from what was contained in the first answer? A. 
Well, it sets up practically the same matter as

20 the first answer and adds an answer to the third 
count.

Q. Which is the count for the book account? 
A. Yes.

Q. What does it say as to that? A. It says it 
denies that the plaintiff is the owner of! said 
icheck and that he is the assignee of said book 
account. This defendant further says that the 
said plaintiff is not the true party for whose 

0 benefit said suit is instituted; that the said plain-
tiff is a dummy for and is suing in behalf of 
Weisman & Obshatkin, who are the true plain-
tiffs in said suit, and that the said suit is brought 
in the name of said plaintiff so that defendant 
could not file a counterclaim against said cause 
of action.

By the Court :
Q. Was a motion made to strike that out!

40 Yes, sir. It was stricken out.
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By Mr. Weinberg:
Q. I show you your papers. A. Thereupon in 

behalf of the plaintiff Meyer H. Kitzman I filed 
a notice of motion in the Court setting forth that 
I would move to strike out the answer filed by the 
defendant Luca DeCandia on the ground that the 
same was insufficient in law and is false, frivolous 
and sham, and filed solely for the purpose of de-
lay, and I attached to my moving bapers the affi-
davit of Harry Weisman and the affidaivt of 
Meyer H. Kitzman, the assignee and the plaintiff 
in the suit.

Q. Now, what happened on that motion? A.
On the motion—on the return day of the motion 
the answer was stricken out by Judge Smith, 20 
judge of the Circuit Court, on the same grounds 
that I had urged upon the motion.

Q. And then as a result of striking same out 
what happened? A. The third count, taking in 
the first and second count, there was a judgment 
on the third count, and the proceedings on the 
first and second counts wTere abandoned.

By the Court:
Q. You mean summary judgment? A. Sum- 

mary judgment. There is an order for summary 
judgment. There should be an order there 
signed by Judge Smith, and that judgment was 
entered in the sum of $700.01, which was the full
amount of plaintiff’s claim plus interest at 6 per 
cent.

Mr. Weinberg: May I just be permitted 
to read this letter? It bears the file date 
of July 23, 1927, stamped John H. Scott, 40
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clerk, and recites, after giving the title of 
the cause, this: “ This matter having come 
before me this 23d day of July, 1927, upon 
notice to the defendant by the plaintiff for 
an order striking out the answer to the 
third count of the complaint filed herein, 
and the separate defense to all counts, and 
for final judgment for the amount of plain-
tiff’s claim, and upon considering the affi-
davits filed herein.

“ It is on this 23d day of July, 1927, or-
dered that the answer to the third count he 
and the same is hereby stricken out and 
that the separate defense to all counts he 
stricken out in so far as the same affects 
the third count, and it is further ordered, 
that final judgment be entered in favor 
of the plaintiff against the defendant in 
the amount of $700.01 and costs on said 
third count upon which the said plaintiff 
has elected to proceed only, together with 
the costs of said motion to be taxed. 
Signed William A. Smith, Judge of the 
Essex County Circuit Court, on motion of 
Jacob W. Silverman.”

By Mr. Weinberg:
Q. Now, after that was any further step taken 

by you? A. I issued execution to the sheriff of 
Essex County.

Q. You ordered execution to be issued by the 
sheriff? A. Yes. That is right.

Q. Do you know whether execution was issued. 
A. Execution was issued on my judgment, on my
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order, and returned unsatisfied. I subsequently 
substituted myself as—I subsequently consented, 
to have Leo J. Fischgrund substituted in view of 
the fact I was unable to collect it.

Q. And substituted, according to the file here, 
January 24, 1928. Is Mr. Fischgrund around 10 
these parts any more f A. No, sir. I understand 
he absconded.

Q. And that eneded your connection with this 
case? A. Yes.

Q. Now, I have one further question to ask you, 
and that is why, after the first answer was filed 
by Mr. Brunetto to your original complaint, did 
you add a further count in which you attached 
copy of the book account that you sued on? A. ^0 
These checks were merely evidence of merchan-
dise which had been sold and delivered to Luca 
DeCandia. There was no question about that.

Mr. Brunetto: Your Honor, I move to 
strike that out.

The Court: It will be stricken out.
Mr. Weinberg: No question about that.

A. (Continuing.) The answer filed by Mr. 
Brunetto in behalf of the defendant Luca De- 
Candia to the original complaint raised an issue 
of fact which, in my opinion as a lawyer, could 
not be decided by the Court on a motion to strike 
out the answer, if the defendant filed an affidavit 
corroborating the facts that he set forth in his 
answer. I still felt that in view of the fact that 
these checks were given in payment of merchan-
dise, that there would not be any question about 
the merchandise. 40
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Mr. Brunetto: I move to strike that out. 
strike out that part of how he felt.

The Court: It will be stricken out.
The Witness: It was my opinion.
Mr. Brunetto: I move to strike that out.
The Court: It will be stricken out.
The Witness: So I added the third count 

for goods sold and delivered and for a 
book account, which embraced the articles 
for which these checks in question had been 
given.

Mr. Brunetto: Your Honor, I move to 
He does not know anything about it, why 
these checks had been given.

20 The Court: I sustain the objection.

By the Court:
Q. I suppose by that you mean for which it 

was represented to you to be given! A. It was 
represented to be by my client. Of course I got 
all this information from my client; and we pro-
cured a judgment on the third count.

By Mr. Weinberg:
Q. So far as your experience in the Courts of

^  Essex County goes, is there any difference in the 
length of time it takes for final judgment in a 
contested matter or an uncontested one!

(Objected to as immaterial.)
(Objection sustained.)

A . It is a quicker way of getting the judgment.
The Court: One minute. I sustained the 

objection.
4() The Witness: Pardon me, your Honor.
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Q. Was the motion to strike the defendant's 
answer and to enter summary judgment opposed? 
A. No.

By the Court:
Q. I suppose you don’t know whether anything 

has been received from that judgment, do you, 
of your own knowledge? A. I know from infor-
mation.

Q. I say of your own knowledge. A. My own 
knowledge, no. I think I can explain details, if 
your Honor please.

By Mr. Weinberg:
Q. What did you say you can explain?

The Court: He says he does not know of 
his own knowledge.

Q. Hid any payment come through you, come 
to the plaintiff through you? A. No.

Q. Hid any payment come to the plaintiff 
through you up to the time that you substituted 
another attorney in January, 1928? A. No.

Q. In the Police Court Mr. Brunetto testified 
that there was some talk with respect to giving 
the plaintiff a mortgage? A. Mr. Brunetto tes- ; 
titled, did you say?

Q. Yes. Were you here yesterday when he 
testified? A. No, sir.
, ,9 j  ^hat ft tIle hearing in the Police Court, the 

r™ mal Court, you stated practically on 
a of Mr. Weisman, or rather he stated to 

hearinS of Mr. Weisman, that they 
e o settle this matter by his giving of a 

or gage. Did anything of that sort occur? 4

1(
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10

20

30

Mr. Brunetto: That is objected to. That 
is not the testimony as I remember it.

Mr. Weinberg: How do yon remember 
it? I can only give it as nearly as I can
remember it.

The Court: I can tell you what he did 
say, that Mr. Silverman said his client was 
willing to call oil the whole proceeding 
if DeCandia would sign the mortgage.

Mr. Weinberg: I will accept that as my 
question.

The Witness: Nothing ever said to that, 
because that could not have been said, be-
cause as a matter of fact, DeCandia did not
even have any property.

Mr. Brunetto: Your Honor, I move to 
strike out that part of his answer.

The Court: The last part will be
stricken out.

Q. There was nothing said? A. No, sir; abso- 
iitely not.

Q. Was any conversation ever had between you 
md Mr. Brunetto regarding the giving of any
nortgage? A. Never. Cash.

Q. That was what you referred to the first tune
he matter came up? A. Yes, sir.

O. Was any cash ever actually tendered to yo
A. Never.

Q. Of any sum at all? A. Never.
Q. In payment of either of the checks.

Never.
Q. On account 

No, sir.
of either of these checks! A.

40
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CROSS-EXAMINATION by Mr. Brunetto:
Q. Mr. Silverman, is your recollection of what 

happened in the police court very good? A. Well, 
as good as can be expected.

Q. That is, on December 8th? A. As good as 
can be expected in view of the fact that it hap- ^  
pened two and a half years ago.

Q. You only have a. vague recollection? A. 
Well, I have a pretty good recollection. I f I 
have a vague recollection of things I will tell 
you.

Q. You are sure DeCandia gave a bond of 
$500 on that date? A. I am not sure about that.
He may have been paroled in your custody with 
my permission. I am not sure about that, be- 20 
cause that was immaterial anyway so far as I 
was concerned.

Mr. Brunetto: I move to strike that 
out.

The Court: It will be.
Mr. Brunetto: I think the witness ought 

to answer my questions.

Q. You were present at the hearing? A. Yes.
Q. On December 15th? A. I don’t remember 30 

the dates. I was present at the hearing.
Q. And you were also present before Judge 

Flannagan when DeCandia was tried; isn’t that 
a fact? A. I was not, absolutely no.

Q. Isn’t it a fact that you were sitting right 
next to the prosecutor?

The Court: Let me suggest that both 
counsel and witness calm down.

A. No, I was not. 40
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Q. Were you ever to Mr. DeCandia’s house? 
A. Never.

Q. With Mr. Weisman? A. Never.
Q. Are you sure about that! A. Never; abso-

lutely.
10 Q. Were you ever to Mr. DeCandia’s place of 

business! A. Never.
Q. Did Mr. Weisman ever tell you that Mr. De- 

Candia had offered him to pay the $11.50 check? 
A. Yes. He told me that he received, when the 
case was actually on trial in Judge Flannagan’s 
court, he told me that he received a check from 
you in the sum of $11.50. I think that was about 
three months after the complaint was made; and 

20 I told him it was the State’s case and he had 
better not tamper with it, but return the check; 
otherwise he might get himself in trouble.

Q. You knew that a man could pay his bills?
(Objected to as argumentative and im-

material.)
(Objection sustained.)

Q. You were present when Weisman was cross- 
examined by me in the police court? A. Oh, 

30 yes.
Q. On the 15th? A. I don’t remember the 15th. 

I was present at all hearings.
Q. At the hearing in the police court? A. I 

was present at all hearings with reference to this 
case in the police court.

Q. You remember the question was brought up, 
or Mr. Weisman was asked if it was not a fact 
that Mr. DeCandia had given thirteen or four-
teen checks, or fourteen checks of fifty dollars 

40 apiece? A . I don’t remember any such question.
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Q. Will you say he was not asked that? A. 
Well, human memory is fallacious. I may be 
mistaken, but my best recollection is that you 
never asked it.

Q. I show you a postal card dated December 
10, 1926, and I call your attention to your sig- 10 
nature on your postal card, and ask you if that 
is your signature. A. That is not my signature.

Q. Did you ever send that postal card? A. I 
may have sent that. It is my stenographer’ s 
signature. A lot of detail work in the office is 
taken care of by my stenographer, clerks and as-
sistants.

Q. Would you say that you ordered your steno-
grapher to send that to me? A. I may have and 20 
I may not have. I can’t, remember. She may 
have written it on her own accord.

By the Court:
Q. Authorized by you in the usual conduct of 

the office business? A. In the usual conduct of 
the office, the clerks and girls sometimes send out 
letters. Of course, I have no objection.

Q. "With your authority? A. With my au-
thority and permission, but I may not know about 
the specific items they send out.

Mr. Brunette: I ask that that be marked 
for identification. I will offer the card in 
evidence if Mr. Weinberg has no objection 
to it.

Mr. Weinberg: I have not any objec-
tion to it going in on your case as evidence.
It can go in now for identification, or put 
it in on your own case.

(The same is marked Exhibit, P-5, for 40 
identification.)
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By Mr. Brunetto:
Q. Mr. Silverman, do you remember the argu-

ment on tbe motion to strike out the answer1? A. 
Do I remember it? In what respect, sir, do you 
mean?

10 The Court: Do you remember the argu-
ment, he says.

Mr. Brunetto : Your Honor, I am not 
finished with my question.

The Witness: Pardon me, Mr. Brunetto. 
Proceed with your question.

The Court: That is the question you 
have not answered.

The Witness: Have you finished your
90 question? ' . . ,

Mr. Brunetto: No, I have not finished
my question, your Honor.

The Court: Oh, all right.

By Mr. Brunetto:
Q. Do you remember the argument on the mo-

tion to strike out the answer and the amended 
complaint before Judge Smith, and my opposing 
the motion? A. You finally ended up by saying 
that you did not oppose the motion.

30 Q. Do you remember my opposing the motion 
so far as the checks were concerned? Isn t that 
a fact? A. Your worriment was concerned wi
the effect—

Mr. Brunetto: I move to strike out 
the “ worriment.”

The Court: It will be stricken ou .

A. (Continuing) You did not oppose it at aU. 
4 0 You were satisfied to allow a judgment to en
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against the plaintiff on the third count, but you 
did not want your client to be placed in the posi-
tion of where he might be sued on the first and 
second counts, and Judge Smith finally settled 
the matter by having me abandon the first and 
second counts, which I was perfectly satisfied to *0 
do, and by election proceed on the third count; 
and it so sets forth in the order, “ And the plain-
tiff having elected to proceed on the third count. ’ f

Mr. Brunetto: Your Honor, that is not 
what I asked this witness. I think I asked 
him a question that he has answered, and 
now he is delivering a speech.

The Court: Is there any portion of it 
you want to strike out? 20

Mr. Brunetto: Yes.
The Court: Well, what portion of it?
(The last answer is read by the steno-

grapher.)
The Court: The whole answer will be 

stricken out.
By Mr. Brunetto :
Q. Do you remember that? A. You did not op-

pose it.
Q. Do you remember my being in the court 

room? A. Yes, I remember your being in the 
court room.

Q. And you remember my speaking after you 
made your motion to the Court? A. Yes.

Q* Mr. Silverman, at the time that Mr. Weis- 
man consulted you about this matter, did he tell 
you that at that time DeCandia had offered to 
Pay the check for the $11.50? A. No, sir; he 
told me he had not paid. 40
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Mr. Weinberg: There is no such evi-
dence in the case.

q  Did Mr. Weisman tell you that the check for 
$656 was on an old book account? A. Yes, sir, 
as I remember it he told me that that check was 

10 given for a past consideration, and the small 
check was given contemporaneously with the pur-
chase.

Q, Of what? A. Of the items.
Q. In other words, the two checks were given 

at the same time? A. Oh, no. They were given 
separately.

Q. At the same time? A. The $11.50 was given 
contemporaneously with' the purchase, and the 

20 check of $656 was given on a book account, on a
past due book account.

Q. Did he tell you when he had received those 
checks? A. He told me he had received them on 
the date which they had. I asked him whether 
they were post-dated checks, having in mind the 
case of State vs. Barone. He said, no, they were 
given on the same date they were dated.

By the Court:
30 Q. Mr. Silverman, with ‘that knowledge that a 

large check was given on a past due book account, 
did you advise,him that he could make a crimina 
complaint, upon that check? A. I did, sir.

Q. Upon what; authority? A. On the t̂heory 
that the check came back; that a five days’ notice 
was sent to Luca DeCandia, and he failed to make

 ̂ Q I thought you said you had in mind the 1919 
statute. A. That is the.statute.I am referring



125

Jacob W. Silverman—Cross

to, if your Honor please. The Act provides that 
if the drawer of the check fails to make good after 
receiving five days’ notice, that that is prima 
facie evidence of fraud.

Q. Even though you have knowledge that the 
check was given for a past due account? A. Yes, 
sir. I briefed that question, and there is only 
one decision on that in the case, and that is the 
State vs. Barone. That question has never been 
decided in this State.

By Mr. Brunetto:
Q. Your opinion, then, after your client told 

you these facts, was that although there was no 
consideration for a check, or a check was given 
for a past consideration, the maker would still 
be liable under the check statute ?

Mr. Weinberg: I object to the question. 
It is double. One part he would not an-
swer yes, and the other he would.

(The last question is read by the steno-
grapher.)

The Court: I think the question is not 
as you intend it? You had better ask your 
question again, so we know just what it is 
intended to be.

Your advice to your client at the time was
at, although there was no consideration passing 

at the time the check was made, the maker would 
still be criminally liable?

Mr. Weinberg: I am going to object to 
the question, if your Honor please, on the 
further ground that I believe it is well es-
tablished that it does not make a particle

10

20

30

40
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of difference whether counsel is right about 
it or not in his opinion as to the law. While 
I agree with him on his opinion if it means 
anything, ̂ hat is not a question for con-
sideration by the Court or jury, as long

10 as he is competent to be employed for the
purpose.

The Court: I do not believe that the 
advice of just any counsel is excuse for 
making complaint. I think it must be com-
petent counsel. I think that might go to 
the competency of counsel.

Mr. Weinberg: I  take an exception if 
the question is allowed.

20 The Court: The question will be al-
lowed.

(Defendant’s counsel prays an exception 
to this ruling of the Court.)

(Exception noted as ground of appeal.)
A. That was my opinion from an examina-

tion— . , Tr
Q, Wait a minute. A. I have not finished my

answer.
30 Q. Well, you answered the question^ that mat 

was your opinion. A. From an examination o 
the statute.

Mr. Brunetto: I move to strike it out, 
what he is saying now, your Honor.

The Court: It will be stricken out.

Q. Do you know of any case in New Jersey that 
holds that!

40 Mr. Weinberg: I object to that. It lS
wholly immaterial. It cannot affect my
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client as to what case he may know that 
holds that. Now, you are actually going 
into his knowledge, specifically as to 
whether or not the opinion he gave is 
backed up by a recorded case. In fact, 
that would open the door to having expert 1® 
witnesses now take the stand to show that 
he was right or he was not right in his 
opinion.

The Court: The question may be an-
swered.

(Defendant’s counsel prays an exception 
to this ruling of the Court.)

(Exception noted as ground of appeal.)
. '  20 

A. I know of no cases to the contrary.

Mr. Weinberg: Answer the question 
first, please.

The Witness: No, I relied on the sta-
tute.

Mr. Brunetto: I move to strike out the 
latter part.

The Court: It will be stricken out.

MARY LIFLAND, sworn in behalf of the dé-
tendant.

Direct-examination by Mr. Weinberg:
Q* Miss Lifland, where do you live? A Sev- 

mour Avenue, 193.
Q. Newark? A. Newark.
Q- What is your occupation? A. Bookkeeper. 40 

For whom? A. Weisman & Obshatkin.
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Q. How long have you been a bookkeeper for 
that firm? A. About four years.

Q. What do your duties involve? A. General 
manager of the office, bookkeeping.

Q. Who else, if any one, is in the office besides 
10 you? A. No one.

Q<. So what do you do from the time a sale is 
made until payment is made? A. I enter it in 
my book of accounts.

Q. Do you keep all the accounts yourself? A. 
All records; yes, sir.

Q. Is all posting made by you? A. Everything 
by me.

Q. Who has charge of the books in the office? 
20 A. I have.

Q. Who takes charge of the payments, cash,
checks, notes? A. I do.

Q. Where do you put the cash and the checks
and the notes when you receive them? A. Why, 
on the cash receipts—our business is a weekly 
business.

Q:. Pardon me. I am now asking you as to 
your physical doings there. What do yon do 
when you receive them? A. Oh, I deposit them 

30 the same day.
Q. Before you deposit them, what do yon do 

with them? A. I make a record of them.
Q. Where do you put them? On the floor? A. 

Oh, no. A cash drawer with a combination.
Q. Do the employees, the drivers and others 

have access to the cash drawer? A. They do no.
Q. After that I suppose you make up a ban 

deposit slip and go through the pleasant duty o 
40 depositing money? A. Exactly.
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Q. And sometimes taking it out. Now, who 
prepares the slips of the sales ? A. The salesmen 
who sell the articles.

Q. What happens, to the slips? A. They are 
handed to me.

Q. What do you do with them? A. I enter 
them, make up my balance.

Q. I show you a slip and ask you what that 
slip is. A. That is the account of Luca De- 
Candia.

Q. From when? A. From June 19th.

Mr. Brunette : Your Honor, I must ob-
ject to this unless this witness is qualified 
that this is in her handwriting.

Mr. Weinberg: She has testified that 
everything was done by her.

Q. Is this your handwriting? A. Yes.
Q. These figures are yours ? A. Yes.
Q'. And the account kept by you? A. Yes.
Q. Transfers made by you? A. Yes.
Q. And everything by you? A. Yes.
By the Court:
Q. From what date did you say? A. June 19, 

1926, until the last posting on November 24, 1926.
By Mr. Weinberg:
Q. Can you tell whether that is when the ac-

count started or not? A. Why, he probably was 
a cash purchaser previous to that.

Q. No, I say can you tell from that sheet when 
the account started? A. Yes. The account 
started on my records.

Q- As a charge customer? A. Exactly.

10
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By the Court:
Q. Was there any charge account before that 

timel A. Before that, I haven’t the records of 
those.

By Mr. Weinberg:
10 Q. You haven’t a record or you haven’t the rec-

ord, or you have no records or what? A. I have 
no records.

By the Court:
Q. That account which you have there I sup-

pose contains only the charge purchases? A. Ex-
actly.

Q. Not the cash purchases? A. No, cash rec- 
20 ords have nothing to do with this. This is the 

charge account, accounts receivable.

By Mr. Weinberg:
Q. Have you the records of the cash? Did you 

bring those with you? A. Only the record on 
that particular sale, the cash sale for which a 
check was given and came back.

Q. Is there a special entry for that? A. Well, 
since I had considered that as part of a cash sale, 

n and when the check was returned I had to dis 
J pose of it in some way in order to fix my records, 

so I charged it to DeCandia on his book accoun.
Q. Well, have you the account showing receipt

of it as a cash sale? A. Yes, sir. ,
Q. Where is that? A. May I have that boo

please? , *
Q. What book is this that you called tor. 

This is the cash book. I have my original entry 
here. May I explain something first abou e 

 ̂ nature of our business?
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Q. Well, I don’t know. You mean as to the 
method of keeping books? A. No. This is a 
different kind of business from the usual business. 
That is why I want to explain it, if I may.

Q. In what respect do you mean? A. Well, 
the usual business is kept on a monthly basis. 10

Mr. Brunetto: Your Honor, that question 
has nothing to do with this particular 
transaction. Unless it has something to 
do with this particular transaction, I will 
have to object to it.

The Court: Of course you will have to 
omit that.

The Witness: It has to do with this particular 20 
transaction. This is a weekly sheet of accounts 
that are owing us, and each date is numbered, 
and on the days that I received a check for any 
one of these accounts I enter it. On my last page 
I make my entries for the c. o. d ’s that have come 
in on that ciay, and how much sales that were 
made and my deposits on that day in the week, 
because our business is a weekly business. I 
close my business every week, not every month, 
ns is the usual procedure on other businesses. ^  
Now, on this day, on the 18th of November, 1926,
I had cash sales $103.85, and in that the $11.50 is 
considered.

Q. That is just in the total of the cash sales 
for the day? A. Considered as a cash sale.

By the Court:
Q. Are those four sheets that you have there, 

your sales for the 18th? A. No. These are my , n 
accounts receivable for the week of November
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15th to 20th. This is my original entry, Novem-
ber, 1926.

Q. Accounts receivable. How is it that your 
cash transactions appear in that! A. Well, be-
cause they have to be credited, to the account, and

10 at the end of the week—
Q. You mean the cash payments!' A. Yes.
Q. But unless the payments are made upon the 

account of customers, they do not appear in those 
sheets, do they! A. No, but I said—

Q. Now, that answers my question. They don’t 
appear on the sheet! No cash transactions ap-
pear on that sheet! A. They do.

Q. Except payments upon bills receivable. A.
20 The total cash transactions of the day appear 

upon these sheets. This makes up my deposits. 
I check up my deposit every day.

By Mr. Weinberg:
Q. Pardon me. You see the advisability of 

just sticking to the questions. You are telling 
us now about your total of all cash receipts ir-
respective of from whom they come! A. Ex-
actly. ...

Q. Now, we are not interested in that. Will
30 you look at your account and tell us what entry 

you have with respect to $11.50’ concerning r. 
DeCandia’s account!1 A. Well, the original en 
try:—

Q. Now, look at your entries please. I realize 
you are a woman, but there are rules of evidence

By the Court: , . A
Q. Now, you say you keep a cash boo .

40 Yes.
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Q. And does the cash hook show from whom 
the cash is received? A. No, sir; only cash sales.

Q. I say, does it show your cash sales? A.
Yes.

Q. And to whom those sales were made? A.
Not the cash sales, no. 10

Q. All right, now. Then go ahead. A. On 
that $11.50 check I charged back to the account 
of Luca DeCandia on November 23d, the day the 
check was returned, the amount of $13.86, being 
the $11.50 and the $2.36 protest fees.

Q. What was that date? November 23d. A. 
November 23d.

By Mr. Weinberg:
Q. That is when it was charged back? A. ^  

Right.
Q. Do you recall the check having come back 

from your bank? A. Yes, sir.
Q. What bank was that you were depositing 

it in? A. Federal Trust Company of Newark.
Q. Can you identify the check and the notice 

of protest that came back? Did that go through 
your hands? A. Yes, sir.

Mr. Brunetto: Your Honor, we admit 30 
that this check came back: and was pro-
tested for not being paid. That is an ad-
mitted fact.

The Court: That appears in the evi-
dence.

Q. And after the receipt of this paper did you 
make that entry in the account? A. Yes, sir.

Q. When did you first get this check? A. I 
don t remember what time it was. 40
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Q. Who gave it to you! A. It came in with 
the mail.

Q. No, no. I mean when it was first given to 
you. A. Oh, when I received the check! The 
check! was in the drawer when I got there in 
the morning. •

Q. It was there. A. Before .1 came.

By the Court:
Q. What day! A. On the 18th of November.

By Mr. Weinberg:
Q. I show you a check for $656.79, Miss Lifland, 

and ask you if you ever saw that check before? 
A. Yes, sir. I made that check out.

20 Q. You made it out! A. Yes, sir.
Q. At whose request! A. Mr. Luca DeCandia.
Q. And where did you make that out! A. In 

the office.
Q. Will you tell us the circumstances under 

which you made out that check! A. Why, Mr. 
Luca DeCandia came into the office and said he 
wanted to pay his account, and I accordingly fig-
ured out the amount for him, made it out, and he 
signed it.

^  Q. Did you tell him how much it was! A. Cer-
tainly. He had a knowledge of it because he re-
ceived a statement every week.

Q. You sent him statements every week of his 
account! A. Absolutely. I have my copies 
here.

Q. Was any other check received by you other 
than that check for $656 on that day? A. You 
mean from Mr. DeCandia?

Q. From DeCandia I A. No, sir.
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By the Court:
Q. What date was that! A. November 20, 

1926.
Q. Were fourteen checks from Mr. DeCandia 

of $50 apiece, or substantially similar amounts, 
received by you or in your office on that day? A. 
No, sir. I know nothing about them.

Q. Did you ever see anything of any such num-
ber of checks? A. No, sir.

Q. Did you hear anything about them from Mr. 
DeCandia or anybody else that day? A. No, sir.

Q. Is there any record in your book anywhere 
of any checks of that number for $50 or any simi-
lar amount? A. I never saw him, so they 
couldn’t be in my books.

By the Court: .
Q* I suppose your answer is then that they are 

not in your books? A. No, sir; they are not in 
my books. .

By Mr. Weinberg:
Q. If these checks had been received in your 

office and come under your notice, would there 
have been an entry or not in your books?;'/A. If 
they had been received; yes, sir; there would have 
been an entry.

Q. When did you first learn of any allegation 
that Mr. DeCandia gave a number of checks, four-
teen, of $50 apiece ? A. In this court room.

Q. At this trial? A. Absolutely..
Qi Did any correspondence ever reach you or 

} our office or you through your office concerning 
any such number of checks, or any statement that

ere was a claim that such a number of checks 
were given? A. No, sir.

10
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Q. I show yon a copy of a letter dated Novem-
ber 26th, which was in evidence, and ask you 
whether that is in your handwriting?' A. Yes, 
that is my handwriting.

Q. That was mailed by you? A. By me.
Mr. Weinberg: It is marked Exhibit D-3. 

That was ottered in evidence yesterday. 
I will take a minute to read this, if your 
Honor please. It is dated November 26, 
1926, addressed to Mr. Luca DeCandia. 
“ Dear Sir: This is to inform you that your 
two checks, $656.79, protest fees of $2.44, 
a total of $659.23; and a check $11.50, pro-
test fees $2.36, $13.86 added to $659.23, 
total of $673.09', have been returned pro-
tested because of insufficient funds. We 
therefore look to you for payment of same 
within the next five days, and if at the ex-
piration of that time your certified check 
for the amount of $673.09 is not forthcom-
ing, we shall immediately take legal steps 
to collect the same. Yours truly, Weisman 
& Obshatkin.”  And then I think it is M. 
Lifland. I do not know.

By Mr. Weinberg:
Q. Now, have you a credit on your books for 

this cheek for $656.79? A. Yes, sir; when the 
cheek was tendered.

Q. And when you credited Mr. DeCandia’s ac-
count with the checks for $11.50— A. I did not 
credit him with the $11.50.

Q. Oh, that was the cash account. So when 
you credited his account with the check of $56.7 ,40
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was there a balance remaining? A. A balance 
after that?

Q. Yes. A. No, sir.
Q. That squared the account up altogether? 

A. Yes.
Q. Now, after these checks came back, have 

you recharged them?' A. Absolutely.
Q. And does the balance show on your books? 

A. Yes, sir; $673.09.
Q. That represents what? A. That repre-

sents the large check and the cash purchase, check 
for $11.50, with the protest fees.

CROSS-EXAM INATION by Mr. Brunetto:
Q. Miss Lifland, when you received this check 20 

of $11.50 from the bank on November 23, you 
made an entry in the book? A. Absolutely.

Q. Do you remember what time that was about 
when you received it? A. No, sir; I don't.

Q. Would you say it was late in the afternoon?
A. I can't say. I don't believe it was late in the 
afternoon, because iny business closes early.

By the Court :
,, earl7 ? Well, it is all according to ««

e ay s business. The place is closed about 
welve or ohe o'clock, and I remain there to make 
a my entries, and I usually am finished at three 
or tour o ’clock. île  started very early in the

By Mr. Brunetto :
J-?' Afte]r you made the entry in your book what 
did you do with the check? A. I had it there, 

«heck was given to Mr. Weisman. «
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Q. What is that f  A. I had the check there.
Q. And you kept it in your possession? A. 

What do you mean, kept it in my possession?
Q. As bookkeeper you kept the check after you 

made that entry in the books?' A. The check 
^  was given to Mr. Wbisman for his attention.

Q. What time did you give the check to Mr. 
Weisman? A. I don’t know.

Q. Are you sure you gave it to him? A. Ab-
solutely.

Q. .When did you give it to him? A. I dont 
know. The day I received it.

Q. Are you sure about that, or are you just 
guessing at that? A. I am not guessing. I know 

20 that is the method of my business.
Q. Is that the reason why you say you gave it 

to him, because that is your method of doing 
business? A. Certainly.

Q. At that time? A. At all times.
Q. Outside of that you don’t remember any 

particular occasion or any particular thing which 
took place on that day which reminds you that 
you gave this check to Mr. Weisman on that par- 
ticulamday? A. I don’t need to. I would give 

' it to Mr. Weisman under any and all eircum- 
stancesv * ■"

Q. You did what you would customarily do on 
those-occasions? A. It i& the method of every

40

bookkeeper.
Q. Was Mr. Weisman in his place of business

that day? A. Certainly.
Q. Was he there during the whole time 

you were there? A. I imagine he was, yes.
Q. Would you say whether he’was or whe

he:wasn’t? A. He was.
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Mary Lifland—Crossi

Q. He was? A. Absolutely..
Q. And he was there about tfie time you quit 

about Ihree o ’clock? A. I don’t know whether 
he left after I did, or left with me. I don’t know.

Q. But he was there while you were there ? A . 
Absolutely. 10

Q. Do you know whether Mr. DeCandia at any 
time offered to pay any part of his bill? A. He 
did not.

Q. Do you know whether anybody offered to do 
that in his behalf.

Mr. Weinberg: I object to that In the 
first place it is not cross-examination. In 
the second place, it is calling for hearsay. 2o 

The Court: The question was does she 
know. He asked her does she know. That . 
may be answered yes or noli

A. I believe you sent the check—

The Court: No. Do you know?

Q. (Read by stenographer.) Do you know 
whether Mr. DeCandia at any time offered to pay 
any part of his bill? A. Mr. DeCandia did not 
at any time offer to pay any part of his »bill.... 30

Q. (Read by stenographer.) Do you know 
whether anybody offered to do that in his behalf?
A. Yes, but not the bill, the cash check.

By Mr. Brunetto: >'• ■ ^  ..
Q. I show you a letter on the letterhead, date 

o ebruary 25th, on the letterhead* of Weisman
bshatkin, marked Exhibit P-4, and; ask you

whether you wrote that? A . I did.
40;
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- Q. I ask you whether you saw that check! A. 
I did when I mailed it.
. Q. Why was that check returned! A. Because 
it wasn’t the full amount of his indebtedness.

- tt Q. In other words, Mr. Weisinan wouldn’t take
10 any part of Mr. DeCandia’s indebtedness!

(Objected to.)
(Question withdrawn.)

Q. Now, what time did you get to the place of 
business on November 23, 1926! A. November 
23d!

Q. Yes. A. About eight o ’clock, 
o „ Q. That was the morning that this check came
20 back! A. Yes, it was the morning that I charged 

it back on my cash book.
Q. And you are sure that check came back on 

the 23d in the mail! A. If I can see the check 
I can tell you that. It has the day I charged it
back. f

Q. Will you look it over! A. This $656.79.
Q. And the $11.50 check. The one I have refer-

ence to is the check of November 18th! A. Yes. 
Q. I understand that is the check that came in 

30 on the 23d that you made an entry in your hook.
Mr. Weinberg: She did not say that. 
The Court: That is what she said.
Mr. Weinberg: The check for $11.50! 
The Court: Yes.

A. I made the, entry in the book on the 23d for 
the $13.86, $11.50 arid $2.44.

Q. Is that the same day that you say that check 
40 came back through the mail! A. Tt probably is- 

I am not sure.
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Q. Do you want to change that testimony now 
that it wasn’t the 23d? A. I said I made my en-
try charging back the account for the $11.50 check 
plus the protest fees on the 23d of November.

Q. But the check might have come on another 
day? A. It may have come in the day before 10 
and the place was closed, but I didn’t get it until 
the 23d.

Q. You opened the mail when this check came 
in? A. Right; on the 23d.

Q. And you made the entry , just as soon as 
you opened the mail and you saw this check was 
returned? A. Yes, sir.

Q. Now, this check of $656.79—what time of 
day was it that Mr. DeCandia came in? A. In 20 
the morning soon after I had come in. I dis-
tinctly remember that,

Q. Is there any record that you have here, or 
any memorandum which fixes the time in your 
mind that this was early in the morning that Mr. 
DeCandia came? A. No; just merely the fact—
< Q. Just guessing at it? A. No, sir. I dis-

tinctly remember it. Merely the fact that I had 
not taken my hat and coat off.

Q. It was about eight o ’clock? A. About eight ^9 
o clock, around that time.

Q. Was Mr. Weisman there? A. Exactly.
Q. And Mr. DeCandia made out a check and 

signed it? A. I made the check out.
Q. He signed it ? A. He signed it.
Q. And then you filled in the amount? A. No,

Sir’ He si8ned the check after I had made it out.
Q. Is that the only check he signed? A. At 

that time? 40
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M ary Lifland— Re-direct

Q. Yes. A. Yes, sir.
Q. You are sure about that? A. Absolutely. 

That was all he owed us on that day.
Q. What? A. That was all he owed us on that

day.
10 Q. Is that the reason why you tell us that is 

the only check he made out? A. Why, certainly, 
that he signed, that I made it. I made no other 
out.

R E -D IR E C T -E X A M IN A T IO N  by Mr. Wein-

berg :
Q. Did you understand Mr. Brunetto’s last 

question?
20 /vr x(No answer.)

Mr. Brunetto: Mr. iStenographer, will 
you repeat my question?

(The last question is read by the ste-
nographer as follows: “ Question: Is that 
the reason why you tell us that is the only 
check he made out?” )

The Witness: Is what the reason?

By the Court:
30 Q. Because that is the balance that he owe 

you? A. Yes, sir.
By Mr. Weinberg:
Q. Now, Miss Lifland, have you any recollec-

tion of the receipt of the check or more from r. 
DeCandia on November 20th? A. No, sir; o y
one check. . ,

Q. How do you know that you received o
check? A. Because I made it out.40
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M ary Liflamd— Re-cross

Q. Is that your recollection of it? A. Well, 
that is all he owed us. He asked me to make out 
a check for the full amount he owed us.

Q. Do you remember that because that is all he 
owed you, or do you remember that because it is 
the fact that he gave you the one check? Which 
is it? A. Well, he gave me one check. Yes, the 
fact that he gave me one check.

Q. You remember that independent of any 
other circumstances, or don’t you? A. I don’t 
understand what you mean.

Q. Do you require anything else to refresh 
your recollection as to how many checks he gave 
you on November 20th? A. All I require is the 
fact that he came in and he asked me to make out 
a check for what he owed, so I made out the one 
check. I wouldn’t make out more than one.

Q. Do you know that you made out only this 
one check? A. Absolutely; certainly.

RE-CROSS EXAMINATION by Mr. Bru- 
netto:

Q. I call your attention to Exhibit D-3 and ask 
you to look that over. Will you tell us, did you 
mail that yourself? A. Absolutely.

Q. Where did you mail it ? A. In the mail box.
Q1. You didn’t bring it to the post office your-

self? A. I may have, yes; I mailed it at a post 
office, because this check, I had a return receipt 
required on this letter.

Q. Have you got the return receipt? A. It 
should be with this letter, because I attached them 
together.

Mr. Weinberg: I forgot it. Here it is.

10

20

30

40
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M ary Liflamd— Re-cross

Q. Where was this letter mailed? A. It may 
have been at the main post office, or post office in 
my section.

Qi. What address? A. The one on Broad 
Street or the one on Clinton Avenue.

Q. Where was this letter addressed to? A. 
Why, to Mr. DeCandia’s address.

Q. Where? A. On Watchung Place.
Q. Are you sure about that? Are you sure 

that is the address you mailed it to? A. I am 
not sure. I haven’t got the envelope.

Mr. Weinberg: That was admitted by 
consent.

The Court: I do not see the purpose of 
taking time about that. It is already in 
evidence.

Mr. Brunetto: The letter is in evidence, 
but the letter was offered that it was 
mailed to the plaintiff here, but the letter 
has no address on it where it was sent to.

The Court: Is that the original letter!
Mr. Brunetto: That is a carbon copy.
The Witness: Copy. I have the receipt 

2Q from him that he signed for it, so he re-
ceived it.

Mr. Weinberg: It was admitted in evi-
dence yesterday.

The Court: I thought it was.
Mr. Weinberg: That is his signature. 

I offer this in evidence, it being admitted 
that the return receipt card is signed by 
the plaintiff in the case.

The Court: It will be admitted.
^  (The same is received in evidence and

marked Exhibit D-4.)
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Luca DeCcmdia— Cross

By Mr. Brunetto:
Q. After you received that return card did you 

see Mr. DeCandia any morel A. I did not, no.
Q. Do you know whether he was at Mr. Weis- 

man’s place of business I A. I don’t know. I 
didn’t see him. 10

LUCA De CANDIA, recalled.

Further cross-examination by Mr. Weinberg:
Q. Mr. DeCandia, I understood you to say yes-

terday that you had paid no part on account of 
the judgment that was obtained against you by 20 
Kitzman.

Mr. Brunetto: That is objected to as 
being immaterial at this time. That was 
his testimony yesterday.

The Court: That was his testimony. I 
suppose that is merely introductory to an-
other question. You may assume that he 
said it, because he did.

Q. Did the plaintiff Kitzman, who held this ac- 30 
count from Weisman & Obshatkin, obtain any- 

mg from you in payment of this judgment or 
on account of this judgment either by execution 
or by your voluntary payment I

(Objected to.)
(Objection overruled.)
(Plaintiff’s counsel prays an exception 

to this ruling of the Court.)

(Exception noted as ground of appeal.)
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Luca DeCandici—Cross

By the Court:
Q. Did he get anything from you in cash or

any other way? A. Who?
Q. Kitzman, on this judgment? A. Who is 

Kitzman:? I don’t know him.
10 Mr. Brunetto : Your Honor, I have an

interpreter here.
Mr. Weinberg: He testified yesterday 

without one. I do not think that that is 
necessary.

The Witness: Why don’t somebody talk 
Italian? It is better.

By the Court:
on Q. Did Weisman get anything from you, either 

your money or your property? Did the sheri 
get anything? A. Weisman? I give something 
to Weisman?

Q, Yes. A. I no give nothing to W eism an .

Mr. Weinberg: You see the reason I 
: am doing it is because of this stipulation

that I was entering into yesterday, tha 

your Honor made upon the record.
Mr. Brunetto: Your Honor, on the face 

30 of it the record shows that there was a
sale. There is a sale for a certain amount-

The Court: It seems to me the recor 
speaks for itself.

Mr. Weinberg: But it does not. l 
is a lead pencil memorandum on that rec-
ord that I was willing to take on Mr. bru-
netto’s statement. The record shows that 
there was a sale of some of this man 

40 i  effects for the sum of $400.
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Discussion

The Court: Now, then, doesn’t it fur-
ther appear that the attorney he had at 
that time has absconded? That is the tes-
timony.

Mr. Weinberg: Yes.
The Court: Now, he is not responsible '*0 

if Mr. Weisman had an attorney who ab-
sconded with the money that was turned 
over to him by his execution.

Mr. Weinberg: Nobody is insisting on 
this, if your Honor please. My position 
is not and could not be prejudiced by any 
such situation.

The Court: Of course, that having 
crept into this case, it makes absolutely no 20 
difference. It crept in because of your 
question on cross-examination that he paid 
nothing upon it, and that might prejudice 
him in the eyes of the jury if he actually 
had paid something upon it, or if anything 
had been collected upon the judgment.
That is the only purpose.

Mr. Weinberg: Then after that Mr. 
Brunetto showed this record, and your 
Honor frankly said to him right at your 30 
desk what you have just now said to the 
jury, whereupon I accepted his statement 
that there was a sale of $400 received.
. ow> my purpose in examining this witness 
is to show that that was not true and there 
was not a dollar that was received that 
either went to his attorney who absconded 
or to anybody else, and that nothing was 
taken from this man on the execution. 40
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Discussion

The Court: That shows just what you 
get by bringing something into the case 
that does not belong in it.

Mr. Weinberg: I did not bring it in at
the start.

10 Mr. Brunette: I pray an exception. I
would like to give my reason for the ob-
jection.

The Court: Do it so we can get along 
with this.

Mr. Brunetto: 1 will make it short, 
your Honor.

Mr. Weinberg: If it is all out of the 
case, I am willing to withdraw it.

20 The Court: It is in the case that he has
not paid anything, brought out upon your 
cross-examination, and then it was en-
deavored to show by the pleadings them-
selves that he had paid something, and 
upon the pleadings it does show that there 
was received three hundred and some odd 
dollars upon this judgment. Now, if you 
want to contradict that

Mr. Weinberg: That is my purpose m 
30 asking the defendant himself whether he

ever gave up anything, money, property or 
anything else, on account of this judg-
ment. . .

Mr. Brunetto: And his answer is no,
your Honor.

Mr. Weinberg: Then, that is ended. 
The Court: I do not believe he under-

stands that.
40
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Daniel Angelo tti— D irect

By the Court:
Q. Did you give up anything to Weisman or 

the person to whom Weisman assigned this claim, 
either cash or property, in payment of this judg-
ment? A. I no give nothing.

Plaintiff rests.
10

(Argument.)

DANIEL ANGrELOTTI, sworn in behalf of the 
plaintiff in rebuttal.

20
Direct-examination by Mr. Brunetto:
Q. Mr. Angelotti, you are a son-in-law of Luca 

DeCandia? A. I am,
Q1. By whom were you employed, or were you 

in partnership with your father-in-law? A.I 
was working for my father-in-law.

Q. In November, 1926? A. I was working for 
my father-in-law.

Q. Do you remember the day when your father- 
in law gave this check for $11.50 to Mr. Weisman ? 30 
A. I do.

Q. Were you along with your father-in-law at 
that time ? A. I was.

Q. Do you know whether your father-in-law 
ought any other merchandise besides the 

amounts covered by this $11.50 check on that day?

Mr. Weinberg: I object to it as part of
the main case. He introduced that him-
self. 40
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Daniel Angelotti—Direct

The Court: He did introduce it, but it 
was not necessary to his case to show that, 
as Mr. Weisman says that no other pur-
chase was made upon that date; so I am 
inclined to admit this upon rebuttal.

(Defendant’s counsel prays an exception 
to this ruling of the Court.)

(Exception noted as ground of appeal.)
Q. Will you answer my question1? A. If any 

other purchases were made?
Q. Yes, on that day. A. Yes, there was.
Q. Do you know what were purchased? A. 

Well, some merchandise. I really don’t remem- 
20 her what it was.

Q. Do you know whether that was paid or 
whether it was charged?1 A. No, cash.

(Objected to.)
(Objection overruled.)
(Defendant’s counsel prays an exception 

to this ruling of the Court.)
(Exception noted as ground of appeal.)

A. (Continuing) It was cash, part of it, and 
^  we had about $11.50 short, We wanted to give 

some stuff back, but Mr. Weisman said there, it 
was all right to make out the check.

Mr. Weinberg: I object to that, now. 
The Court: I sustain the objection.

Q. Did you see your father-in-law writing the 
check for $11.50? A. Why, they went in the office. 
He was hollering about an old bill, and he brought 

40 him in the office.
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Dcmiel Angelotti—Direct

Mr. Weinberg: I am objecting, if yonr 
Honor please.

The Conrt: I sustain the objection.
Q. Did you see whether your father-in-law 

wrote his name only on one check or on more than 
one check? A. Quite a number.

(Objected to.)
Mr. Brunetto: I thought Mr. Weisman’s 

story was that on the 18th day of Novem-
ber there was only one check written, and 
this is to contradict that story that there 
was more than one.

The Court: That question may be an-
swered.

Mr. Weinberg: On November 18th?
Mr. Brunetto: Yes.
Mr. Weinberg: There is no testimony 

there was more than one check given, even 
by the plaintiff. He testified to one check, 
$11.50.

The Court: Mr. DeCandia testified that 
that transaction took place on November 
18th when he gave the fourteen checks.

Mr. Weinberg: I do not know, if your 
Honor please.

The Court: He said, “ he asked for the 
$656 on November 18th, and I asked him 
to wait as I have a home in Montclair. ’ 1 
Then he asked him to give him a check,
‘ and I said I will give you checks for $50 
a month, and when I sell the house I will 
Pay it all off.”  Weisman filled out the 
check and he signed it.

10
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40
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Discussion

Mr. Weinberg: That is the check of No-
vember 18th which Mr. Weisman admits 
he filled out.

The Court: He is discussing the $656, 
and he said distinctly that that was the 

10 date. It was Mr. Weisman who said it was
not upon that date. I f there is a doubt 
about it, let ns go back to the steno-
grapher’s notes. If I am wrong about it 
we do not want to go ahead with it.

(The previous testimony of Mr. De- 
Candia was read by the stenographer as 
follows: “ Question: Now, Mr. DeCandia, 
did Mr. Weisman say anything to you on 

20 November 18th about you, paying the bill
for $656? Answer: Yes, sir. Question: 
Did he ask you for the money? Answer: 
Yes. Question: What did he tell you! 
Talk loud and slowly. Answer: I told 
him, ‘ Mr. Weisman, please wait a little 
while, one month or two months. I got a 
house in Montclair for sale. When I sell 
the house I give the whole amount.’ Ques-
tion: What did Mr. Weisman say? An- 

30 swer: Mr. Weisman tell me, ‘ Mr. De-
Candia, you no want to give check for me. 
Give me check. I  hold check.’ I told Mr. 
Weisman, ‘ I give this to you,’ I give him 
check for $50 a month, see. So when I sell 
the house I give him whole amount; I finis 
up everything.” )

(The previous question and aswer ot tne 
present witness were read by the steno- 
grapher as follows: “ Question. Di 
see whether your father-in-law wrote his
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Daniel Angelotti—Direct

name only on one check or on more than 
one check? Answer: ¡Quite a number.” )

By the Court:
Q. Now, you think that was on the 18th, do 

you, the day you were there with him? A. Well, 1Q 
the morning I was there with him. I really don’t 
know the date, but it was in November some-
time.

Q. Well, was that the same day when he signed 
that cheek for $11.50? A. $11.50, yes.

The Court: That is the way I under-
stood him.

By Mr. Brunetto:
Q. Now, at the time your father-in-law gave 20 

Mr. Weisman the check for $11.50, did he say any-
thing to Mr. Weisman?

(Objected to.)
(Obj ection sustained.)
(Plaintiff’s counsel prays an exception 

to this ruling of the Court.)
(Exception noted as ground of appeal.)

Q. Now, Mr. Angelotti, did you go to Mr. Weis- 
man’s place of business at any time after your 
father-in-law gave him the $11.50 check? A. 
Why, about five days after, four or five days 
after.

Q. Did you see Mr. Weisman? A. Yes.
Q. Did your father-in-law have a conversation 

with him? A. Yes.
Q. Did the conversation relate to this $11.50 

check? A. Yes.
40



154

Damiel Angelotti—Direct

Mr. Weinberg: I object to that.
The Court: What does that rebut?1
Mr. Brunetto: The defendant says that 

De Candia never offered him the $11.50 
check, that the check was given, and this 

10 rebuts that question.
The Court: The question may be an-

swered.
(Defendant’s counsel prays an exception 

to this ruling of the Court.)
(Exception noted as ground of appeal.)

A. Yes, he offered the $11.50. He said, “ What 
is the idea! You said you were going to keep 

20 the check for a few days, and now I haven’t got 
any money in the bank and you go ahead and put 
it. Here is the $11.50.”  He says, “ No, you pay 
all my bill here or go and see my lawyer,”  and 
he said, “ I offered you $50 a month.”

Mr. Weinberg: I object to that.
Q. Now, Mr. Angelotti, did you at any time see 

Mr. Weisman at your father-in-law’s house in 
Montclair after this $11.50 check was given! A. 

30 Yes, I did.
Q. Can you fix the time or about the time! A. 

It must have been on a Sunday afternoon, be-
cause I was with my wife, and it is kind of slow 
there on a Wednesday afternoon.

Mr. Weinberg: I ask that that be 
stricken out.

The Court: It will be stricken out.
Q. Can you tell us whether it was before your 

40 father-in-law was arrested on the complaint o 
Mr. Weisman, or afterwards? A. It was before.
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Daniel Angelotti—Direct

Q. How long before? A. I couldn’t say how 
long before. I know it was before.

Q. Would you say a month or a week or a day 
or what it was? A. I know it was before, be-
cause they were figuring up about the mortgage. 
They wanted to fix about a mortgage on the 
house.

Q. Did you hear Mr. Weisman say anything 
about a mortgage?

(Objected to.)
(Objection sustained.)

Q. Were you with your father-in-law on No-
vember 23rd in his place of business at Mont-
clair around nine o ’clock ?> A. No, I was not. 20

Q. Did you see Mr. Weisman on that day come 
to your father-in-law’s place of business? A. I 
don’t remember it was on that day or not, but 
he was at the place of business, and he was at 
the house twice. I seen him up there.

Q. Was that on the same day? A. No, it could 
not have been on the same day, because I was at 
the house—

The Court: No, no. Never mind “ be-
cause.”  80

Q. Was Mr. Weisman at your father-in-law’s 
place of business that you know of at Watchung 
Avenue? A. He was there, yes.

Q. Wait a minute until I finish my question. 
After your father-in-law had given him the $11.50 
check and Mr. Weisman asked your father-in- 
law for payment of the $11.50 check— A. He 
didn t ask him for that. Mr. DeCandia wanted 4 0
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Daniel Angelotti—Cross

to pay him then. My father-in-law wanted to 
pay him the $11.50.

Q. Did Mr. DeCandia offer to pay him the 
$11.50 check? A. Yes.

Q. Now, listen, wait until I finish my question. 
10 At your father-in-law’s place of business here in 

Newark? A. At the business. He came up for 
the mortgage up to the house. That is the time 
it was. I had been in Newark, too. I went down 
with him in Newark.

Q. What did Mr. Weisman say? A. He said, 
“ You pay me the whole bill, otherwise go and 
see my lawyer.”

CROSS-EXAMINATION by Mr. Weinberg:
Qi. Let me see if we can get something straight 

here at all. Were you at the place of business of 
Weisman & Obshatkin when your father-in-law 
bought some merchandise? A. That morning, 
yes.

Q. When was it?1 Do you know? A. In the 
morning sometime.

Q. What time was it? A. It was early in the 
morning, about six-thirty, I guess. 

o0 Q. What time? A. About six-thirty or seven.
Q. Wasn’t it around four-thirty? A. We 

usually get down to the market about four 
o ’clock. It was around that time, before seven.

Q. It was before seven, but it was around four 
o ’clock, wasn’t it? A. It was kind of early, 
know. I don’t remember the time. I know it
was early. .

Q. You can remember the middle of the night, 
four in the morning, can’t you? That is the mi 
die to some of us. Don’t you know it was be ore
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Darnel Angelotti—Cross

daylight, long before daylight? A. Well, it was 
early in the morning. I don’t really know just 
the time it was.

Q. Wasn’t it before daylight? A. Before day-
light?

The Court: That is the question.
The Witness : Well, I could not say.

Q. You can’t say whether it was darkness or 
daylight that you were there? A. I told you 
there was a light in the store, because he had to 
go in the office and he had to put on the light. I 
think it was a little dark at that.

Ql What? A. He had to put a light in his 
office when he went in the office.

Q. The street lamps were burning too, weren’t 
they? A. I didn’t notice that.

Q. Do you know what time you left Montclair? 
A. It was near four o ’clock some time, I guess.

Q. Where did you go after you left Montclair? 
A. Down in the old market.

Q. Whom did you visit in the old market? A. 
Yhy, we walked around. We walked around, 
then he told me about going into Mr. Weisman’s, 
that he owes him a bill, and give him some busi-
ness.

Q. Now, you know I didn’t ask you that. I 
\\ant to know whom did you call on down there 
in the market.

(Objected to as already answered.)
The Court: The question may be an-

swered.

Q- Whom did you call on down in the old 
market?

10
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Mr. Weinberg: I ask that this about 
Weisman be stricken ont.

The Court : It will be.

,Q. Whom did you call on in the market before 
10 y°u got to Mr. Weisman’s place of business? A. 

We walked around, but I don’t think we bought 
anything because we bought quite a few stuff, 
quite a number of packages in Mr. Weisman’s 
place.

Q. Then your answer is you don’t know who 
you called on in the market? A. Oh, we called 
on Mr. Weisman. That is sure.

Q. Before you got to Mr. Weisman? A. I 
_ don’t really know. I don’t think we called on 
° anybody. We just walked around to see prices. 

Q. Then you got to Mr. Weisman’s place soon 
after you got into the market, didn’t you? A. 
Well, we walked around the market.

Q. I am trying simply to refresh your recol-
lection as to what time you got there. A. I know 
the light was on in the office.

Q. I do not care anything about that now. You 
said you left Montclair about half-past three. 

30 Will you or will you not say that you called at 
Mr. Weisman’s place before five o ’clock in the 
morning? A. I can’t remember.

Q. Do you know who was there when you got 
there? A. Mr. Weisman and two other fellows.

Q. The bookkeeper, the lady wasn’t there? A. 
No, sir; the lady wasn’t there.

Q. Now, that was the day when he gave e
check for $11.50? A. $11.50.

40 Q. Did he give any other check that day. A.
Why, they went in the office.



159

Daniel Angelotti—Cross

Q. Did he give to your knowledge any other 
checks that day? A. Quite a few checks there he 
signed.

Q. Who filled those out? A. Nobody filled 
those out. He just signed his name to it.

Q. Oh, he signed blank checks? A. He signed 
blank checks.

Q. On November 18th? A. On November 18th. 
That is the morning I was down there.

Q. Did you see him sign any blank checks? A. 
Sign the checks ? Certainly. It is an office with 
all glass around. I was looking right in.

Q. Now, you see my question isn’t a descrip-
tion of the office, but whether you saw him sign 
any checks? A. Yes, I did.

Q. What were they? A. Blank checks.
Q. No amounts in them at all? A. No amount 

at all, no.
Q. Do you know how many they were ? A. Ex-

cuse me. May I have a glass of wTater? You 
see I just got out of the hospital.

Q. Did you see the check for $11.50, which is 
Exhibit D-l, on the morning of November 18th? 
A. No, I didn’t see the check for $11.50.

Q. You didn’t see that? A. No. It was in the 
office. I couldn’t look. I just see he signed his 
name.

Q. Did you see any check that you can identify? 
A. Any checks?

Q- Yes. A. Quite a number of checks.
Q. Whose were they? A. His own, my father- 

in-law’s name.
Q. Did you see where he got the checks from? 

A. Where he got the checks from?
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Q. Yes. A. From his pocket. He had a little 
hook.

Q. Loose or in a book? A. In a book.

By the Court:
10 Q. That was in your father-in-law’s own check 

hook? A. Yes.
By Mr. Weinberg:
Q. You saw him sign a number of checks, hut 

you didn’t see this check for $11.50? A. No.
Q. Do you know exactly how many he did sign? 

A. Well, he signed so much when he came out I 
asked him if he signed his life away.

Q. Why didn’t you say that while he was doing 
20 it? A. It was inside the office.

Q. Why didn’t you say that when he was doing 
it, while he was signing his life away? Why 
didn’t you tell him that while he was writing 
them out? A. It was in Mr. Weisman’s office 
inside.

Q. What? A. They were in the office.

By the Court: #
Q. Did this check book have stubs in it? A.

on Yes. . _ ,. .»
Q. Were the stubs filled out? A. I doubt it

they were, because I noticed him tearing them out.
Q. Did you see whether they were filled out or 

not, the stubs? A. No. I know he had only two 
checks left in the book.

By Mr. Weinberg: ,
Q. You know how to read and write Lngis ,

do you not? A. Yes. # . . e
40 Q. You saw your father-in-law sign â lot 

blank checks and you said nothing while that wa



Daniel Angelotti—Cross

going on? A. I couldn’t say anything. He was 
in the office.

Q. What was the matter with your voice then? 
Anything? Nothing was wrong with your voice 
then? A. Glasses all around. They were inside.

Q. I thought you said you were right there 
when that was being done? A. Yes, looking right 
in the office, glass all around. I  was looking 
right in it.

Q. My question is why didn’t you say something 
right then and there to your father-in-law? A. 
When he came out I told him.

Q. I am asking you why you didn’t say it when 
he was signing the checks.

Mr. Brunetto: Your Honor, I object to 
this whole line of testimony. This witness 
has answered this question a whole lot of 
times.

The Court: I think he has. He says he 
did not say anything because his father- 
in-law was inside the office.

Q. Why didn’t you go in the office? A. Why 
didn’t I go in the office?

Q. Yes. A. It is his business. He was in 
there. I waited until he came out, and then 
asked him.

Q. Bid you ever see any of those checks that
you say he signed that day, after that time? A.
No.

Q. You never saw any one of them, did you? 
A. No.

Q- Were you there on November 20th? A. No-
vember 20th?
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Q Yes, two days afterwards when your father- 
in-law went down! A. That falls on a Satur- 
day, doesn’t itt

By the Court:
Q. How is that! A. Does that fall on Satur-

day, November 20th!
q  Yes. A. Well, we don’t go down on Sat-

urday.
By Mr. Weinberg:
Q Did you ever do anything more or say any-

thing more than you did that day after you saw 
your father-in-law sign this hunch of blank
checks!

Mr. Brunetto: That is objected to, your 
Honor, unless the question is did he specifi-
cally say it to whom.

The Court: The question may be a 
swered. Plaintiff’s counsel prays an ex-
ception to this ruling of the Court.

(Exception noted as ground of appeal.)

A .  Did X say anything? . , , „ 5.

Q. Yes, or do anything about your 
law having signed this bunch of checks, 
the bunch of checks. The $11.50.

Q. Now, you are talking about a bunch t 
that he signed. That is what you say he sig
his life away on? A. Yes. jw

Q. Did you say anything about d  a 
or do anything? A. About my father-i _  ^

O. To Mr. Weisman. Did you ever
come down and communicate witb him m any 

40

30
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about these checks that he had got out of your 
father-in-law? A. We went down—

Mr. Brunetto: Your Honor, this is not 
proper cross-examination. There has not 
been anything said about that. I tried to 10 
bring that out and Mr. Weinberg objected 
to it.

The Court: The question may be an-
swered.

Plaintiff’s counsel prays an exception to 
this ruling of the Court.

(Exception noted as ground of appeal.)
A. I went there with my father-in-law about 

four or five days after, after we heard about this  ̂
$11.50, and my father-in-law told Mr. Weisman, 
“ Why did you put the check?”

Q. Were you there with your fatber-in-law?
A. Yes, he was doing all the talking though.

Q. I am asking what you said about it. A. To 
anybody?

Q. Yes, about these checks. A. To my father- 
in-law I told, “ Gee, you signed your life away.
He can sign whatever he wants on the checks.”  yy 
That is what I told him, “ You are a damn fool,”  
just like that. I had a little respect for my fa-
ther-in-law. That is why I didn’t tell him too 
much.

4 0
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Fid e Ha D eC amdia—Direct

LUCA De CANDIA, recalled in his own behalf, 
in rebuttal.

Direct-examination by Mr. Brunetto:
10 Q. Mr. DeCandia, did Mr. Weisman come to 

your place of business on the morning of the 22d 
or 23d of November, 1926, and speak to you about 
the $11.50 check? A. No, sir.

Q. Did you go to Mr. Weisman’s place of busi-
ness on November 20th, 1926? A. No, not the 
20 th.

Q. Did you see that young lady, that book-
keeper, at Mr. Weisman’s place of business? A. 

20 The first time I see this girl now. The first time 
I see this girl.

Q. Did you ever go to Mr. Weisman’s place of 
business as late as half-past eight or eight o’clock 
in the morning? A. I can’t go late. The latest 
I open my store in Montclair is half-past seven, 
eight o ’clock at the least. I have a key to my 
store. I open the door myself, my son-in-law, 
every morning.

30

FIDELIA De CANDIA, sworn in behalf of the 
plaintiff, testifies in Italian through interpreter, 
Carmen R. Angelo.

Direct-examination by Mr. Brunetto:
Q. You are the wife of Luca DeCandia, the 

plaintiff in this suit? A. Yes.
40 Q. You were living with your husband in Mon 

clair in November and December, 1926? A. 6s-
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Q. While you were living with your husband, 
did you ever see Mr. Weisman come to your 
house? A. Yes, sir.

Q. When was it? A. One day while I was at 
home with my daughter Mr. Weisman came to my 
house. 10

Q. Bo you know when that was, Mrs. DeCan- 
dia, whether it was before your husband was ar-
rested on this check of Mr. Weisman, or after-
wards? A. Before.

Q. How long before? A. I don’t recall exactly 
how many days, but it was a short while before.

Plaintiff rests in rebuttal.
20

(The paper marked Exhibit P-4 for iden-
tification is received in evidence and 
marked Exhibit P-4.)

(The paper previously marked Exhibit 
P-5 for identification is received in evi-
dence and marked Exhibit P-5.)

(The paper previously marked Exhibit 
D-2 for identification is received in evi-
dence and marked Exhibit D-2.)

30
(The Court takes a recess from one un-

til two o ’clock.)

After recess.

(The following motion is heard in chamb-
ers:)

Mr. Weinberg: I now move, if your 
Honor please, for a directed verdict in 40 
favor of the defendant on the ground that,
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taking the evidence in its most favorable 
light for the plaintiff, there is nothing for 
a jury to pass upon. In other words, the 
plaintiff has not shown by any facts or 
from any inferences that might be drawn 
from any testimony in the case, that there 
was malice on the part of the defendant 

' in causing his arrest, or that his complaint 
was made without reasonable and probable 
cause.

(Argument.)
The Court: I think a question of fact 

is presented in the case, and that the Court 
20 cannot upon this disputed evidence decide

whether there was or was not reasonable 
and probable cause, but must instruct the 
jury that if the facts were as testified to 
by the plaintiff, that there was not reason-
able and probable cause for making the 
complaint, and if there was not reasonable 
and probable cause, proof of actual malice 
is not necessary to be shown, but legal mal-
ice, which is sufficient to support malicious 

^  prosecution, may be inferred from want of
reasonable and probable cause.

The motion therefore will be denied.
(Defendant’s counsel prays an exception 

to this ruling of the CoUft.)
(Mr. Weinberg sums up to the jury in 

behalf of the defendant.)
(Mr. Brunetto sums up: to the jury in be 

40 half of the1 plaintiff.)
The Court charges thè jury as follows:
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CHARGE OF THE COURT.

Du n c a n , J..:

Gentlemen: In the year 1919 the Legislature 
of this state passed a law to the effect thal any 
person who, with intent to defraud, shall make 
or draw any check or order for the payment of 10 
money upon any bank or other depository, know-
ing at the time of such making or drawing that 
the maker or drawer has not sufficient funds in, 
or credit with, such bank or other depository for 
the payment of such check, in full, upon its pre-
sentation, shall be guilty of a misdemeanor, and 
punishable by imprisonment for not more’ than 
one year, or by a fine of not more than one thou-
sand dollars, or both fine and imprisonment. As 
against the drawer or maker thereof, the making, 
drawing, or delivering of a check or order, pay-
ment of which is refused by the drawee, shall be 
prima facie evidence of intent to defraud and of 
knowledge of insufficient funds in or credit with 
such bank or other depository.

Construing that statute the Chief Justice of 
our Supreme Court has said, in a case decided 
m 1922, that the legislative purpose to be gath-
ered from the language of this section' of the stat- 30 
ute seems to be plain, and that is to make crimi-
nal the fraudulent giving of a check which is im- 
mc lately payable, the maker knowing when he 
ehvers it that he Las not sufficient funds in the 
ank upon which it is drawn, out of which it can 
e paid, and this purpose is made clear, if the 
rst section of the supplements leaves it at all 

n doubt, by section 2 thereof, which declares that
against the maker of the check the refusal 40
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of payment by the bank shall be prrna fade 
evidence of intent to defraud. Then he con-
tinues. The giving of a check presently payable 
or immediately payable is an implied represen-
tation by the drawer that he then has on deposit 

10 in the bank upon which it is drawn sufficient to 
meet it upon L  presentation for payment. The 
giving of a post-dated check—that is, a check 
dated at a future day, and to which I may add, 
the giving of a check, even though dated upon 
that date, with the understanding of both parties 
that it shall not be presented until a subsequent 
date—carries with it no; such implication, but 
rather the contrary.

20 This is the law upon which you are to gauge 
the actions of this defendant, who was the com-
plainant in the criminal c*use, made against the 
plaintiff in this cause in December, 192b.

Here are a few dates which it will be well for 
you to remember. Admittedly the plaintiff her 
wave to the defendant Weisman on November , 
1926, a check for $11.50. The defendant produces 
here and made it a part of the basis of hisicn 

30 nal complaint, a check dated November 20,192, 
made by the plaintiff here to him 
which the plaintiff here says he “ everJ a inst 
the criminal proceedings were brough g 
him, and that he never signed any such check at 
all The one check was presented imme >
deposited perhaps that dayy dm^n ‘he
sented at the bank upon which it was dra 
following day, the 19th, and was 

40 the 19th. The other one, that dated the 2 >
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presented November 22d at the First National 
Bank & Trust Company of Montclair and pro-
tested.

Thereupon on December 6, 1926, the defendant 
in this suit made a criminal complaint against 
this plaintiff under the statute which I have read 
to you. The warrant was issued for the arrest of 
this plaintiff upon that same day. He was ar-
rested the next day and brought to police head-
quarters and then paroled in the custody of his 
attorney, who was Mr. Brunetto, who is trying 
this case for him, but no hearing was had then, 
but on December 8th there was a hearing at which 
no decision was given. Again he was paroled for 
a week in the custody of his attorney, and on De-
cember 15th he was held for the Grand Jury 
and obliged to give $500 bail. Thereafter on the 
22d day of January, 1927, he was indicted for 
the fraudulent giving of the check of $11.50; not 
the other check at all, but for the $11.50 check. 
On January 27th he pleaded not guilty and then 
was held in bail at the sum of $1,000, and on 
February 28th, a month later, was tried and a 
verdict rendered in his favor of not guilty.

Now, this is a case for malicious prosecution, 
which means that there was no legal basis, ac-
cording to the plaintiff’s contention, for the 
criminal complaint which was made against the 
plaintiff here by the defendant, and that the de-
fendant had no reasonable and probable cause 
for making that complaint, and that it was done 
maliciously.
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The purpose of criminal proceedings in this or 
any other state is not to enforce private rights, 
but to redress public wrongs. Imprisonment for 
debt in the absence of fraud was long ago 
abolished in this state by the provisions of onr

10 Constitution. The mere fact that Mr. DeCandia 
owed Mr. Weisman money, even though that 
money has never been paid, would not justify 
Mr. Weisman in starting the criminal machinery 
in motion, which resulted in his arrest and indict-
ment and trial on a criminal charge.

In a case of this kind, however, the burden is 
upon the plaintiff, and it is upon the plaintiff 
in this case to establish by the greater weight of 

° the evidence five things, and all of those must 
he established by the greater weight of the evi-
dence before he is entitled to your verdict.

First, that there was commenced a criminal 
prosecution by the defendant in this case against 
the plaintiff,'who was the defendant in the crimi-
nal prosecution. Now, there is not any question 
about that. That is established and an admitted 
fact.

3 Second, the final determination in favor of the 
present ¿plaintiff. That is not denied. The ac- 
quittaPof the defendant in the criminal procee - 
ings, who is'the plaintiff here, was a determina-
tion Of those criminal,proceedings in his favor. 
That is established.

Third, the plainiff must show that there was 
absence of reasonable and probable cause or

4 0 making i the criminal complaint against -him.
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is not necessary for the defendant to show af-
firmatively that he had reasonable and probable 
cause, but it is the duty of the plaintiff to show 
that the defendant had not reasonable and prob-
able cause for making the criminal complaint 
against him. 10

Then malice must be shown. Now, the malice 
necessary to be shown in a case of malicious 
prosecution is not necessarily spite and ill will 
of the defendant against the plaintiff, but malice 
means simply that the defendant intentionally 
did this wrongful act, if it was wrongful, against 
the plaintiff here. A wrongful act intentionally 
and wilfully done constitutes legal malice, which gQ 
isi all that is necessary to establish malice in a 
case of malicious prosecution, and that kind of 
malice is presumed from want of reasonable and 
probable cause. So if you find that reasonable 
and probable cause was absent when the defend-
ant in this suit made that criminal complaint, you 
would be justified in determining that he did so 
maliciously, although not necessarily. That may 
be rebutted by evidence in a case such as this.

So you see that the principal question which ^  
you have to decide in this case is whether there 
was reasonable and probable cause. In cases 
where the facts are not in dispute that always 
is a question for the judge to decide and not the 
jury, but where the facts are in dispute, then un-
der proper instructions from the Court it is for 
the jury to say whether or not the facts are such 
as to establish reasonable and probable cause, or 
whether want of reasonable and probable cause 
is established.
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Now, has it been shown that there was no rea-
sonable or probable cause for making this com-
plaint? The planitiff, Mr. DeCandia, says this is 
what happened substantially; and there seems to 
be some difference between counsel and the Court 

10 as to just what the facts were. I am going to 
state to you the facts as I understand them, and 
any misquotation of the facts by the Court or 
counsel or anybody else should be disregarded by 
you, and you should bring to bear upon yonr de-
termination of this case when you go to the jury 
room your recollection of the facts in the case. 
As I understood the plaintiff DeCandia, he said 
that on the 18th day of November, 1926, he with 

20 his son-in-law went to the place of business of 
Mr. Weisman at 120 Commerce Street in this city 
and bought $30 worth of stuff, for which he paid 
cash. Prior to that time he had been dealing 
upon credit and had contracted a bill of over $656, 
which he had not paid, and he admits that upon 
that occasion he was told that he could not deal 
any more upon credit. So he bought $30 worth 
of goods and paid cash for it. Then he found he 
needed three things more—I think they were let-

39 tuce and beans and I have forgotten what the 
third one was—and he told Mr. Weisman that he 
had not the money to pay for those goods, and 
Mr. Weisman told him that he could not trust 
him any more, but he said, “ I will give you a 
check for this $11.50. I will give you a check for 
this $11.50 and you hold it.”  Either he said that 
to Mr. Weisman or Mr. Weisman said to him, 
“ I will hold it for a couple of days.”  It makes

40 no difference if that was the understanding e
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tween them that the check was to be held and 
was not to be immediately used.

The impression which the plaintiff seeks to give 
by his testimony is that it was the agreement 
between him and Mr. Weisman that this check 
should not be immediately used, but that Mr. ’ 
Weisman should hold it for a day or two, that 
the check was presented as I have already told 
you, and protested the next day, and then this 
criminal procedure was started. Now, if, as I 
have read to you in this case decided by the Chief 
Justice, it was the agreement between the plain-
tiff and defendant that this check for $11.50 was 
not to be immediately used, then this statute un- 2Q 
der which these criminal proceedings were 
brought does not apply and the defendant had 
no right to institute these criminal proceedings 
against this plaintiff. I f that be the situation, 
then the defendant had no reasonable and prob-
able cause for instituting the criminal proceed-
ings so far as that check of $11.50 is concerned.

Now, go to the check for $656.79. The plain-
tiff says that on that very day, the 18th day of 
November, Mr. Weisman discussed with him the 
payment of that indebtedness, six hundred and 
fifty-six dollars and some cents. He told him 
that he had a property and that if he would wait 
a ittle while, wait a few days, he would try to 
sell the property and pay him all that he owed, 
then he said Mr. Weisman proposed to him that 
he give him a check or checks, and that before he 
ett there that was agreed to, and he gave four- 
een checks agreeing to pay $50 a month. When 40
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the check appeared it was a check for $656 and 
some cents, and his son-in-law, says that he had 
signed those checks in blank. I did not under-
stand this from the testimony of Mr. DeCandia, 
although he may have said so—I had some diffi- 

10 culty in getting his testimony—hut his son-in- 
law said that he gave a number of checks (he does 
not know how many) and those checks were 
signed in blank.

If it was the understanding between Mr. Weis- 
man and him either that he gave the checks filled 
out for $50 or gave these checks in blank, that 
they were to be presented and there was to be 

2o paid $50 a month, and that he gave no check and 
there was no understanding that a check should 
be filled out for $656, then in making the criminal 
complaint upon that check with that understand-
ing, no check for the amount which the plaintiff 
authorized being immediately payable, there 
would-be no reasonable and probable cause on 
the part of the defendant Weisman for making 
a criminal complaint so far as that check is con-
cerned. If there was no reasonable and probable 

30 cause for making the criminal complaint which 
was made against this plaintiff, then he is en-
titled to your verdict in this case for such dam-
ages as he has sustained, unless the defense of 
advice of counsel has been made, out.

Advice of counsel, under proper circumstances 
and conditions, is a complete defense to an action 
for malicious prosecution. (Quoting from an au 
thority which ds much used on the subject of ma

4 6 licious prosecution, the author says,.and that
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charge you is the law in this state: Advice of 
counsel makes out a complete defense, and “ de-
fendant makes out a complete defense by show-
ing that he submitted to proper counsel the state-
ment conforming to legal requirements concern-
ing the guilt of the accused; that in good faith ™ 
he received advice justifying the prosecution and 
acted on that advice in instituting the proceed-
ings complained of. * * * The advice to avail as 
a defense must have been given by a competent, 
disinterested, regularly admitted and practicing 
attorney and counsellor-at-law in good standing,”  
and there is no testimony in this case but that 
Mr. Silverman, who gave this advice, conformed 
to that requirement. 20

But there is some question in this case as to 
whether what was told to Mr. Silverman was the 
kind of disclosure which a defendant in a case of 
this kind must have made to his attorney to make 
out a complete defense. “ The mere fact that the 
defendant consulted and took the advice of re-
putable counsel is not, without more, sufficient 
to constitute a defense in an action for malicious 
prosecution. * * * Defendant must show that he 30 
truly and correctly, fully and fairly, and in good 
faith, stated to such counsel all the facts bearing 
upon the guilt or innocence of> accused, whether 
known by him to be material or not, and although 
he honestly believed that some of the facts were 
not material. ’ ’

Now, the facts that I have already stated to you 
manifestly are not the facts which this defendant 
stated to Mr. Silverman when he, obtained hisiad-! 40
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vice to institute these criminal proceedings, be-
cause he tells an entirely different story from 
that told by the plaintiff in this case, If yon find 
the facts to be as told by Mr. DeCandia in this 
case and if those facts were not told to counsel 

10 as Mr. DeCandia states them, and if you believe 
them to be the true facts, then the facts were not 
fully and fairly stated to counsel and he has not 
made out a defense sufficient to exonerate him in 
this case upon the advice of counsel.

His story, as I have told you, is quite different. 
He says that on this day (they both agree as to 
the date when the first transaction took place) the 

20 18th of November, 1926, the plaintiff came down 
to buy stuff, “ and I told him he could not have 
any more credit but must pay cash, and he said 
he would pay cash,”  and that he bought $11.50 
worth of material—that is, the cauliflower, the 
green beans and the lettuce, three articles and 
he bought nothing more. He did not buy $30 
worth that day, he says. He says that the plain-
tiff took out his check book, “ I filled it out, and 
he signed the check and said nothing to him about 

30 holding the check. If that is the way this trans-
action occurred, then it comes directly under this 
statute, because if that is the way it happene 
you have the right to assume that the plaintiff 
fraudulently gave the check for the purpose o 
obtaining this bill of goods which the defendan 
would not let him have upon credit; and if he di 
fraudulently obtain the goods in that way as 
have told you, the case comes exactly under t e 

40 statute,' and the defendant had reasonable an 
probable cause for making this complaint agains
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him. If he fully and fairly told all the facts as 
you find them to be established in this case to 
his counsel, and you find the facts to be as he 
states, then he is justified in this case by advice 
of counsel also in making the criminal complaint.

X T i  10Now, as to the other check. He says that about
two days later the plaintiff came down there about 
eight-thirty in the morning and said he was ready 
to pay up the balance, and he said to him, “ You 
go to the office and give a check to the book-
keeper.’ ’ So he went in. The bookkeeper says 
he gave her (the plaintiff says he was not there 
at all) this check for $656, an entirely different 
story. He said at first that he never heard o f 2Q 
the fourteen checks until yesterday. Correcting 
himself yesterday he said that it was not the 
first time he heard about the fourteen checks, that 
the first time was probably in the Police Court at 
the time they had the hearing.

Now, gentlemen, I shall not repeat any more 
of the testimony. It has been argued to you in 
full. I think I have repeated enough of it to 
you to illustrate the provisions of the law which 
you are to apply to your consideration of the facts 30 
m this case. It is sufficient to say if the greater 
weight of the evidence shows that there was want 
o reasonable and probable cause in making this 
criminal complaint, the plaintiff is entitled to 
your verdict unless it has been established by the 
etendant that he made such a disclosure of the 
ae s to competent counsel as would justify him 

in acting upon his advice, and that in making this 
criminal complaint he did act upon his advice. 40
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If you decide that want of reasonable and prob-
able cause has not been shown, your verdict 
should be for the defendant. If you decide that 
it has been shown, then you should award your 
verdict to the plaintiff for such damages as he 

1 has sustained.
As has been suggested to you in the argument, 

he is entitled to be compensated in this case for 
the loss of his liberty, for the further peril to 
his liberty, for his loss of time, for the injury 
to his reputation and character, for the mental 
suffering, and for the impairment of credit. You 
have been told nothing about how much that 
amounts to in dollars and cents, but what will he 

3 compensation to him for his mental suffering, 
for the peril to his liberty and to his reputation 
and character, is a matter which must be left to 
your discretion and judgment.

In addition to that, if he is entitled to your 
verdict, he is entitled to have returned to him 
the amount of money which it cost him to defend 
himself against this charge; and it appears tha 
that, including all expenses and counsel tees, 

0 amounted to $350.
Now, there is another class of damages which 

may be considered in a case of malicious prose 
cution, and that is exemplary or punitive dam-
ages added to compensatory damages where i 
appears, if it does appear, that the .
was instituted through hatred or ill will-- ’ 
provided want of reasonable and probable 
is shown and where the proceedings comp a 

[ of were commenced under circumstances o
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pression, wantoness or a reckless disregard of 
plaintiff’s rights. So if you decide that the plain-
tiff is entitled to your verdict and that this crimi-
nal suit which is complained of here was started 
under circumstances which call for punitive dam-
ages, such damages may be awarded in addition 
to compensatory damages. In the event that you 
so find I am going to ask you to bring in a sepa-
rate verdict for compensatory damages and an-
other verdict for punitive or exemplary damages, 
separating them. In other words, if it be a cer-
tain amount for the expenses and for the loss 
of liberty and humiliation and mental suffering, 
put that in one item. If you decide that it is a 
case calling for exemplary damages, put that in 
another item, and render your verdict accordingly 
in separate items.

(The jury retires.),

Plaintiff’s counsel prays an exception to the 
portion of the Court’s charge stating that there 
was a hearing on December 8th, on the ground 
that his recollection of the evidence was that the 
hearing was on December 15th.

Plaintiff’s counsel prays an exception to the 
portion of the Court’s charge which says that if 
the plaintiff obtained these goods in violation of 
the statute without saying anything about them, 
representing that the check was all right, without 
any agreement that it was to be held over, it 
comes within the provisions of the statute, on the 
ground that defendant should have gone further 
and that there is not a violation of the statute

10

20

30

40
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until he fails to pay within the five days; and if 
there is an effort to pay within five days, then 
there is no violation of the statute.

Exceptions noted as grounds of appeal.

Defendant’s counsel prays an exception to that 
portion of the charge in which the Court said, 
not exactly, but substantially, that a check given 
with the understanding that it is to he paid in 
the future acts in the same manner and is to be 
treated in the same manner as a post-dated check.

Exception noted as ground of appeal.

Defendant’s counsel prays an exception to that 
20 portion of the charge in which the Court said, 

after referring to the two checks, the one for 
$11.50 and the other for $656, that one check was 
deposited immediately, leaving the inference that 
the other check was not, the proof being that they 
were both deposited on the date they were given.

Exception noted as ground of appeal.
Defendant’s counsel prays an exception to that 

portion of the charge in which the Court defined 
30 malicious prosecution, saying it means that there 

was no legal basis for the complaint.

Exception noted as ground of appeal.

Defendant’s counsel prays an exception to that 
portion of the charge in which he said that malice 
must be shown, not spite or ill will, but that the 
plaintiff intentionally did the wrongful act wil-
fully. In other words, there is a distinction be- 

40 tween ill will apd wilful act.

Exception poted as ground of appeal.
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Defendant’s counsel prays an exception to that 
portion of the charge in which the Court said that 
the plaintiff’s testimony shows that on the day 
he bought the $11.50 worth of merchandise and 
gave the check in question, that he gave the four-
teen checks which he said it was agreed would be 
$50 a month.

Exception noted as ground of appeal.

Defendant’s counsel prays an exception to that 
portion of the charge in which the Court said 
that the plaintiff is entitled to a verdict unless the 
defense of advice of counsel is proved, on the 
ground it appears by that statement that that is 
the only defense that the Court allowed the de-
fendant to have, not his own defense that there 
was no malice.

Exception noted as ground of appeal.

Defendant’s counsel prays an exception to that 
portion of the charge in which the Court said, 
after mentioning Mr. DeCandia’s testimony and 
the son-in-law’s and the others and stopped with 
Mr. Weisman’s testimony, “ I think I have re-
peated enough of the facts upon which you can 
determine the case,”  or substantially to that ef-
fect.

Exception noted as ground of appeal.

Defendant’s counsel prays an exception to that 
portion of the charge not only respecting punitive 
damages, but to the manner in which the verdict 
should be brought in, on the ground that special 
verdicts cannot be brought in unless there are

10
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separate allegations upon which those various 
verdicts can stand, and there is no claim or al-
legation in the complaint that the plaintiff seeks 
or is entitled to receive punitive damages.

10 (The jury later returns.)

The Court : I am told you want some instruc-
tions. Is that right ! Or have you agreed upon 
your verdict! Have you agreed upon your ver-
dict or do you want some further instructions?

A Juror: Further information with regard to 
the damages. Will you explain to us what the 
headings of those damages are!

20 The Court: Compensatory damages and ex-
emplary damages. They are the two classes of 
damages I mentioned, damages which will com-
pensate the plaintiff or compensatory damages. 
If he is entitled to your verdict he is entitled to 
be compensated, as I told you, for the peril to 
his liberty and the loss of his liberty he says 
he was two days and one night in jail and was 
arrested and was taken in custody by the officer- 
the humiliation the mental suffering and the ex-

it 0 penses. That would be compensatory damages.
If you decide that the evidence justifies going 

beyond compensatory damages, giving damages 
which will be a punishment in addition, and ma e 
an example of him, exemplary damages, then 
is the other class of damages.

Does that explain it!
A  Juror: Yes, sir. Your Honor, may I ask

reference to the sheriff’s sale!
40 The Court: Surely.
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A Juror: What property was sold? It says 
personal property. Was it store contents?

The Court: The execution which is in evidence, 
which you have with you, tells you all that I know. 
I do not know anything about it.

A Juror: It just says personal property.
The Court: Yes. I do not know a thing more 

about it.

(The jury again retires.)

HEARING OF JUNE 27, 1929.

ESSEX COUNTY CIRCUIT COURT

Thursday, June 27, 1929.

L u c a  D e C a n d i a , \

Plaintiff, J
vs V On Rule to

, [ Show Cause.
H a r r y  W e i s m a n , I

Defendant. I

Before: H o n . N e i j SOn  Y. D u n g a n , J.

For the plaintiff appears Thomas Brunetto.

For the defendant appears Benjamin M. Wein-
berg.

D u n g a n , J.

(After argument.) Regardless of the impres-
sions which the evidence made upon the Court,

10

20

30

40
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unless the verdict of the jury is such as to indi-
cate passion, prejudice, mistake or misconduct, 
the Court ought not to set it aside. I am satisfied 
from the arguments in this case and from my 
recollection of the evidence that there was a dis- 

10 puted question o f fact and that so far as the find-
ing against the defendant is concerned the jury 
might have found that way without any charge, 
such as indicated, of passion, prejudice, miscon-
duct or mistake.

I do recall very definitely that when the ver-
dict was announced I was quite shocked at the 
amount of compensatory damages. The amount 

2o of exemplary damages, if the jury found that the 
complaint was made with actual malice or that 
it was made recklessly and without investigation 
of the facts, is not excessive. But I do not feel 
the same way about the compensatory damages. 
There was not one word of proof in the case as 
to any money damage which came to the plain-
tiff, except, if it may be termed a money damage, 
the expenses of his attorney, which involved not 
only the attorney’s fee but the expenses of get- 

30 ting bail and all other expenditures incident to 
the trial. The plaintiff appears to be a man m 
a small business, and there is no proof of a dollar 
of loss to his business by reason of his arrest and 
his trial. So that element of damage is entirely 
lacking.

We charge the jury in these cases that loss 
of reputation is an element of damage. As 
have said, this mail was a man in moderate cir- 

40 cumstances and position in life, the effect of w c
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would be that he probably would not be injured 
in reputation to the extent of a person who oc-
cupied a high position in life; for instance the 
president of one of our leading banks, or an at-
torney whose reputation for honesty means every-
thing to him with his clients. But in addition to 10 
that I suppose the losses which come to a person 
and upon which compensatory damages should be 
based must be shown by the evidence, and aside 
from the loss of reputation which might be pre-
sumed from the fact of his arrest and imprison- 
mnet, there is no proof of any loss of reputation, 
no proof of loss of friends, no proof of any dis-
reputation and shunning by his friends and ac-
quaintances because of this. The whole proof is 
that he was arrested there at his business in the 
store, and it is not shown that that was in the 
presence of a soul except a member of his family.
He was taken to the police headquarters, and it 
is not shown that there was a single one of his 
acquaintances or friends there. It is not shown 
that there was a word of this that reached the 
newspapers. At this time he was paroled, as 
soon as he could reach his counsel, in his custody. , 
The time for hearing was set. He appeared and ^  
he was again paroled in the custody of his coun-
sel. The hearing not being had that day, the 
ease was adjourned to the 15th, and on the 15th 
e gave bail. That is a subject of expense which 

!s in the amount allowed to him in the charges of 
the attorney.

Now, up until the time of his indictment he did 
not spend a day or an hour in custody except the 40 
cus ody of the policeman going to the police sta-
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tion and remaining there, not behind the bars, 
bht in the police station until his attorney came. 
It is true that after his indictment, according to 
his testimony, he spent part o f a day, a night, 
and a part of the next day in jail.

10
$2,650 it seems to me is a pretty large sum for 

that. It is too much and it is disproportionate 
for the wrong received by him. The difficulty al-
ways is to fix an amount which is fair and right 
without setting the entire verdict aside, but the 
Supreme Court and all trial courts I think have 
assumed to do that.

It seems to me that it is generous to the plain-
20 tiff to say that $1,500 would be compensation for 

the elements of his damage aside from the 
amount which was paid to his attorney. That I 
am not including in the $1,500, which should he 
added, which would make $1,850. If the plain-
tiff will consent to a reduction of the compensa-
tory damages to $1,850, making with the ex-
emplary damages $2,350, the rule to show cause 
will be discharged. Otherwise it will be made
absolute.

30 If y o u  w ant to consu lt w ith  yo u r  client about 

th a t y o u  m a y  do so ; or, i f  y o u  are prepared to 

decide now, I w ill decide the m atter. Otherwise 

I  w ill g ive  you  u n t il— H o w  lon g  w ould  you want?

Mr. Brunetto: Twenty-four hours, your Honor.

40
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THIRD CRIMINAL COURT OF THE CITY OF 
NEWARK

State of New Jersey 
City of Newark 
Essex County

Harry Weisman residing at No. 341 Seymour 
Ave in the City of Newark, complains of Lucia 
De Candia who is to be found deponent thinks at 
No. 45 Watchung Plaza, Montclair, in said City 
and said complainant being duly sworn on -oath 
doth depose and say, that on the 18th and 20th 
day of November, A. D. 1926, at the City of New-
ark, the said Luca De Candia did then and there, 
with intent to defraud, make and deliver two cer-
tain checks for the payment of money, to wit: 
Eleven Dollars and fifty cents and six hundred 
fifty six dollars and seventy nine cents upon a 
certain bank, to wit: First National Bank & 
Trust Company of Montclair, N. J., knowing at 
the time of such making and delivering that the 
maker had not sufficient funds in, or credit with 
such bank for the ’payment of such checks in full, 
upon its presentation, contrary to the form of the 
statute in such case made and provided.

Deponent therefore prays that the said Lucia 
De Candia may be apprehended and held to an-
swer said complaint and dealt with as Law and 
Justice may require.

HARRY WEISMAN.
Subscribed and sworn 

December 6, 1926.
Before me 

E. R. Noble
Dep. Clerk of the Third 

Criminal Court of the 
City of Newark.

10
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Exhibit P-1 (continued)

Essex County to wit:
The Grand Jurors of the State of New Jersey, 

n for the County of Essex upon their oath present 
10 that Luca De Candia on the 18th day of Novem- 

jjj the year of our Lord one thousand nine 
hundred and twenty six at the City of Newark, 
in the County of Essex aforesaid with intent to 
defraud did utter and deliver to Harry Weisman 
a check drawn by L. De Candia upon a depositary 
known as the First National Bank and Trust Com-
pany of Montclair, New Jersey, for the payment 
of eleven dollars and fifty cents to the order of 

20 Weisman and Obshatkin and dated the 18th day 
of November nineteen hundred and twenty the 
said drawer L. De Candia then not having and 
the said Luca De Candia then knowing that the 
said drawer had not then sufficient funds in or 
credit with said depository for the payment of 
said check in full upon its presentation, contrary 
to the form of the statute in such case made an 
provided and against the peace of this State, the 

30 government and dignity of the same.

JOSEPH L. SMITH, 
Deputy Attorney General.

40
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Exhibit P-1 (continued)

ESSEX QUARTER SESSIONS 

The Court
Met Present 10

Hon. Dallas Flannagan,
Presiding

426 Dec. 1926

The State 
vs.

Luca De Candia.

January 22, 1927, Indictment presented by 
Grand Jury

January 27, 1927, Defendant pleaded Not 
Guilty

February 9, 10, 28, 1927, Tfial dates.

Febryary 28, 1927, Verdict Not Guilty and the 
defendant discharged. 3:0*

Sur Indictment for 
Uttering Bad Check

20

Exhibit P-1 (continued)

ESSEX COUNTY CLERK’S OFFICE

State of New Jersey 
County of Essex s. s.

4i0>
ly JOHN H. SCOTT, Clerk of the Court of 
ommon Pleas, in and for the County of Essex
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in the State of New Jersey, DO HEREBY CER-
TIFY that the annexed instrument is a true and 
correct copy of a Complaint and Indictment and 
abstract of the criminal record in the matter of 

The State vs Luca De Candia for Uttering Bad 
Check and the same is taken from and compared 
with the original record on file in my office and 
as the same now remains on the files of said office.

In Testimony Whereof, I have hereunto 
set my hand and affixed the official 

L. S. seal of said Court and County of 
Newark, N. J. this 21st day of 
March, A. D. 1927.

20 JOHN H. SCOTT,
• Clerk.

EXHIBIT P-2.

STATE WARRANT

P A R T I

T h ir d  Cr imin a l  Co u r t  o f  t h e  Cit y  o f  Newabk

State of New Jersey 
County of Essex 
City of Newark ss:
To a n y  Of f ic e r  o r  Me mb e r  o f  t h e  Po l ic e  Force 

o f  t h e  Cit y  o f  Ne w a r k

W h e r ea s  H ar ry  W e is ma n , residing at No. 341 
^  Seymour Avenue hath this day made compla111
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on oath, before the Third Criminal Court of the 
City of Newark, that on the 18th and 20th days 
of November A. D. 1926, at the said City of New-
ark, Luca De Candia (male) did then and there 
with intent to defraud make and deliver two cer-
tain checks for the payment of money, to wit: 10 
the total sum of Six Hundred Seventy three Dol-
lars and nine ($673.09) cents, upon a certain bank, 
to wit: The First National Bank & Trust Co. 
knowing at the time of such making and deliver-
ing that the maker had not sufficient funds in, or 
credit with such bank for the payment of such 
checks in full, upon its presentation, contrary to 
the form of the statute in such case made and 
provided. 20

These are, therefore, in the name of the “ State 
of New Jersey,”  to command you to apprehend 
the said Luca De Candia if to be found in said 
County and him forthwith bring before the Third 
Criminal Court of the City of Newark, or before 
some other Criminal Court of the City of Newark, 
m said County, to answer said complaint, H e r e o f  
Fail  no t .

Witness, John C. Howe, Esquire, Judge of said 30 
Court at Newark aforesaid this 6th day of De-
cember A. D. one thousand nine hundred and 
twenty six.

E. R. NOBLE,
Clerk.

40
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State of New Jersey,
Essex County. ss:

Chas. F. Hummel, Special Deputy Sheriff of 
the County aforesaid, being duly sworn, on his 
oath deposes and says that on the 12th day of 

10 March, A. D. 1927, he delivered personally to the 
said defendant Luca DeCandia, a true copy of 
the within summons and complaint, with a ten 
days’ notice endorsed thereon.

CHAS. F. HUMMEL.

Subscribed and sworn to this 
14th day of March, A, D. 1927.

20 Harvey W. Keough,
Notary Public of New Jersey.

My Commission expires June 1, 1927.

Exhibit P-3—Continued 

Summons.

30 S t a t e  o f  N e w  J e r s e y , to : L u c a  D e C a n d i a :

You Ar e  Su mmo n e d  to answer the an-
nexed Complaint of Me ye r  H. Krrz- 

(Seal), m a n , in an action at law in the Es-
sex County Circuit Court. And take 
notice that unless you file your an-

swer to said Complaint with the Clerk of the said 
Essex County Circuit Court, at Newark, within 
twenty days after the service upon you of this 
writ,, and the annexed Complaint, the Plainti
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may proceed in the suit, and judgment may be 
entered against you.

Witness, W o r r a l l  F. M o u n t a i n ,  Judge of the 
said Essex County Circuit Court, at Newark, this 
10th day of March, Nineteen Hundred and Twen- 
ty-seven.

ESSEX COUNTY CIRCUIT COURT

M e y e r  H. K i t z m a n , \

Plaintiff, j

JOHN H. SCOTT 
Clerk.

J a c o b  W .  S i l v e r m a n  
Attorney

Exhibit P-3—Continued
20

Complaint.

vs.
L u c a  D e C a n d i a ,

30
Defendant.

FIRST COUNT.
The Plaintiff, residing in the City of Newark, 
iunty of Essex and State of New Jersey, com-

a8 follows:
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THE FIRST NATIONAL BANK & TRUST 
COMPANY

10
No.

Of  M o n t c l a i r , N. J. 
55-187

November 20, 1926

Pay to the
order of W e i s m a n  &  O b s h a t k i n  $656.79 
Six H u n d r e d  F i f t y - s i x  and 79/100 Dollars.

(Signed) L. D e C a n d i a

Endorsed by:
^0 Weisman & Obshatkin

Weisman & Obshatkin
Said check was protested by the said First Na-

tional Bank & Trust Company, because of insuffi-
cient funds, at a cost of Two Dollars and Forty- 
four Cents ($2.44).

The Plaintiff therefore demands as damages 
on this count, the sum of Six Hundred Fifty-nine 
Dollars and Twenty-three Cents ($659.23), with 

30 legal interest and the costs of this suit to be taxe .

SECOND COUNT.

The Plaintiff residing in the City of Newark, 
County of Essex and State of New Jersey, com-
plaining of the Defendant, says that:

He is the holder and owner of a certain check 
made by the Defendant, a time copy of which is 

40 as follows:
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THE FIRST NATIONAL BANK & TRUST 
COMPANY

Of  Mo n t c l a ir , N. J.

Pay to the order 10
o f  W e i s m a n  &  O b s h a t k i n  $11.50
E l e v e n  and 50/100 Dollars

(signed) L. De Ca n d ia .

Endorsed by :

Weisman & Obshatkin 
Weisman & Obshatkin

Said check was protested by the said First Na- 20 
tional Bank & Trust Company, because of insuffi-
cient funds, at a cost of Two Dollars and Thirty- 
six ($2.36) Cents.

The Plaintiff therefore demands as damages on 
this count, the sum of Thirteen Dollars and 
Eighty-six Cents ($13.86), with legal interest and 
the costs of this suit to be taxed.

JACOB W. SILVERMAN,
Attorney of Plaintiff. 30

40
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Exhibit P-3—Continued 

Affidavit of Merits.

ESSEX COUNTY CIRCUIT COURT
10

Me ye r  H. K itz ma n ,
Plaintiff, 

vs.

Lu c a  De Ca n d ia ,
Defendant.

20 State of New Jersey,
County of Essex. ss:

Th o mas  Br u n e t t o , being duly sworn according 
to law on his oath says, that he is the Attorney 
for the Defendant in this action; that he this 
affiant believes that the said defendant has a just 
and legal defence to the action on the merits o 
the case.

THOMAS BRUNETTO.

30 Subscribed and sworn before me,
this nineteenth day of March, 1927.

Elinor M. Lynch,
A  Notary Public of New Jersey.

40
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Exhibit P-3— Continued 

Answer.

ESSEX COUNTY CIRCUIT COURT
10

M e y e r  H. K i t z m a n , i

Plaintiff, I

vs' > Action at Law
L u c a  D e C a n d i a , I

Defendant. I

The defendant residing in the Town of Mont- ^  
clair, County of Essex and State of New Jersey 
answering the First Count in plaintiff's com-
plaint says:

Defendant denies that he drew the check sued 
on.

I  i r s t  S e p a r a t e  D e f e n s e  t o  t h e  F i r s t  C o u n t .

Defendant denies that the plaintiff is the owner 
oi said check.

S e c o n d  S e p a r a t e  D e f e n s e  t o  t h e  F i r s t  C o u n t .

The cheek sued on was rendered void after is- 
t0 J f .  I mi terial. d eration  by the said payee; 
$656 70 \  6 Wr^ n& ^ i d  payee the sum of
riirn \ A f hereas he should have written $50. as directed by this defendant.

A n s w e r  t o  t h e  S e c o n d  C o u n t .

o ia id nc w t dKnieSu hat the Plaintiff is the <™ner eck, but admits that he drew said check.

THOMAS BBUNETTO, 
Attorney for Defendant.
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Amended Complaint.

ESSEX COUNTY CIRCUIT COURT
10

M e y e r  H .  K i t z m a n , 

vs,

L u c a  D e C a n d i a ,

Plaintiff,

Defendant.

Action at Law

20 FIRST COUNT.

The Plaintiff, residing in the City of Newark, 
County of Essex and State of New Jersey, com-
plaining of the Defendant, says that:

He is the holder and owner of a certain check 
made by the Defendant, a true copy of which is 
as follows:

THE FIRST NATIONAL BANK & TRUST 
30 COMPANY.

O f  M o n t c l a i r , N. J.

55-187

Nov. 20, 1026

40

Pay to the order of 
W e i s m a n  &  O b s h a t k i n  
S i x  H u n d r e d  F i f t y -s i x  and 79/100

$656.79
Dollars

(signed) L. D e C'an d i a

Endorsed by:
Weisman & Obshatkin 
Weisman & Obshatkin
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Said check was protested by the First National 
Bank & Trust Company, because of insufficient 
funds, at a cost of Two Dollars and Forty-four 
Cents ($2.44).

The Plaintiff therefore demands as damages on 10 
this count, the sum of Six Hundred Fifty-nine 
Dollars and Twenty-three Cents ($659.23), with 
legal interest and the costs of this suit to be taxed.

SECOND COUNT.

The Plaintiff residing in the City of Newark, 
County of Essex and State of New Jersey, com-
plaining of the Defendant, says that.:

He is the holder and owner of a certain check 
made by the Defendant, a true copy of which is 
as follows:

THE FIRST NATIONAL BANK & TRUST 
COMPANY

Or M o n t c l a i r , N . J .

Pay to the order of W e i s m a n  &  O b s h a t k i n  $11.50 
E l e v e n  and 50/100 Dollars 30

(signed) L. D e C a n d i a .

Endorsed by:

Weisman & Obshatkin 
Weisman & Obshatkin

Said check was protested by the said 
onal Bank & Trust Company, because

First Na- 
of insuffi-

40
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dent funds, at a cost of Two Dollars and Thirty- 
six ($2.36) Cents.

The Plaintiff therefore demands as damages on 
this count, the sum of Thirteen Dollars and 

10 Eighty-six Cents ($13.86) with legal interest and
the costs of this suit to be taxed.

THIRD COUNT.

The Plaintiff residing in the City of Newark, 
County of Essex and State of New Jersey, com-
plains of the Defendant as follows:

On or about the first day of March, 1927, Harry 
20 Weisman and Isidor Obshatkin, trading as Weis-

man & Obshatkin, of 190 Commerce Street, New-
ark, N. J., assigned unto the Plaintiff a certain 
book account of the said Weisman & Obshatkin, 
against the Defendant, a true copy of which is 
as follows:

W e i s m a n  &  O b s h a t k i n  to L. D e C a n d i a ,

1926 
30

Aug. 21

18

Articles
org.
a

bean
pea
lettuce
bean
lettuce
peaches
pota.

Amt. Total 1926 Art.

7.00 Aug. 18 1 grape
6.50 13.50 2 pears
2.00 2 plum
2.75 1 lemon
4.00 8.75 19 1 lett.
5.00 1 pea

4.00 1 lett.
6.75 1 sweet
9.50 25.25 6 peach

Amt. lowi

2.00
8.50 
4.75
7.50 22.75 
1.25
3.00
6.00
3.00
6.00

40
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!6 Articles Amt. Total Day Articles Amt. Total
19 1 orange 6.75 16 1 onion 5.50

1 grape 2.00 1 pea 5.00*
1 apple 2.50 11.25 1 lett. 5.00

20 5 peaches 13.75 13.75 5 bean 17.50
1 orange 5.50 5.50 3 celery 7.50 40.50

21 1 pea 3.50 2 pear 9.50
3 lett. 11.00 3 grape 6,75
2 beans 4.50 1 org. 8.00 24.25

32 berries 4.09 23.09 17 melons 22.95 22.95
23 2 pot. 11.00 17 1 cauli. 4.50

1 sweet 3.50 9 melon 22,50
2 lett. 5.00 19.50 2 pear 6.00

24 1 pea 8.00 1 lett. 5.00
2 bean 4.50 1 cuke 2.00

32 berries 3.77 2 pea 9.00
1 pepper 1.00* 17.27 1 sweet 5.00
2 grapes 5.00 2 pota. 9.50 63,50
6 plums 8.50 2 plum 1.50
1 pear 3.50 1 orange 7.00
1 org. 6.50 23.50 2 grapes 4.00 12.50

26 6 melons 9.00 9/22 1 caul. 4.00
2 peaches 7.00 1 pea 8.00
1 lettuce 6.00 1 pear 2.75
2 pota. 9.50 1 pear 4.00 18.7532 berries 3.77 1 “ 5.00
2 apples0Q 1 4.00 39.27 1 plum 3.251 pea 8.50 1 apple 3.00 11.252 lett. 14.00 23 5 melon 10.001 sweet *1 ■■ • 9.00 2 plum 3.501 cauli.Q 1 5.00 4 melon 6.00* beans 4.50 41.00 1 lett. 5.001 grape- 1 bean 4.50fruit 7.25 2 apple 5.00

10

20

30

40
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10

20

1926 Articles Amt. Total 1926 Articles Amt. Total

30 1 pea 8.50 2 pota. 9.00 43.00
1 bean 2.50 1 orange 7.00
1 lett. 8.00 2 grapes 4.65 11.65
3 melon 5.25 24.25 24 3 celery 7.50

9-1 7 peaches 10.00 1 caul. 4.00
2 pota. 9.00 1 pea 4.50
5 melon 13.75 2 lett. 2.50
1 lett. 10.00 42,75 1 onion 4.50
1 pear 3.50 3 melon 2.25 25.25
1 grape 3.00 6.50 25 1 grape 2.25 2.25

9-10 2 beans 7.00 2 bean 10.00
17 melons 22.95 2 lett. 12.00
1 cuke 1.75 31.70 1 pota. 4.50 26.50
5 melons 14.50 29 2 pear 6.00
5 melons 14.50 2 plum 3.90
1 pear 3.75 32,75 1 peach 3.00

11 2 beans 7.00 1 spinach 1.75
3 lett. 11.00 3 melon 7.50
1 pea 7.00 25,00 1 bean 5.00 27.15

14

30

grape
plum
caul.
bean
left.
sweet
pota.
org.
pear
grape
plum
grape

2.50
3.25
4.50 
8.00
2.50
3.00
9.00
7.00
4.50
2.50
3.25 
2.50

5.7o

27.00 30

19.75

1 apple 
1 grape 
1 org.
1 org.
1 “
1 pear 
8 plums
2 plums
1 cauli.
2 melon 
8 “
1 caul.

2.75 
2.00
8.50
7.50
8.75
3.50 
4.00 
3.00 
4.00
3.50 U.50 

14.00
3.75

40
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4 3 melon 6.75
1 lett. 5.00
1 pea 9.00
2 pear 5.50
2 peaches 5.00
2 pota. 4.75
2 grapes 5.00

10/7 8 sprouts 2.25
1 lett. 4.50
1 “ 1.25
2 pota. 9.50
6 melon 9.90
2 “ 4.00
1 turnip 3.00
1 onion 
1 grape

5.50

fruit 6.75
1 org. 8.25

9 1 bean 3.50
1 lett. 5.00

13 1 peach 2.25
1 caul. 2.50
1 onion 1.75
1 mroom 2.25

15 3 bean 6.75
1 pea 8.50
2 cauli. 4.50
2 pota. 11.00
1 pear 4.50
1 gr. fruit 6.50

16 1 lett. 5.00
19 1 bean 2.50

1 celery 2.75
1 grape 3.00

Exhibit P-3 

Total

15.00 

8.50

8.75 3 0

30.75

11.00
5.00

5.25 40
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1926 Articles Amt. Total 1926

1 grape 2.50
2 apples 7.20
2 orgs. 15.75 28.45

22 3 orgs. 24.50
3 pear 6.75
1 grape 2.50 33.75
1 quince 2.00
2 beans 5.50
1 pea 7.50
3 tom. 9.75
2 bean 5.50
3 melon 3.00
2 “  5.00

20 2 pota. 11.50 49.75
2 apples 6.00 6.00

23 2 lett, 9.00 
16 spraut 4.25
1 lettuce 2.001 15.25 

Protest Fees, Oct. 24/26 2.48
Protest Fees, Oct. 25/26 2.44
Check returned Nov. 20/26 51.00 
Protest fees 2.44
Check returned Nov. 23/26 11.50 

30 Protest Fees 2.36
Check returned Nov.

24/26
Protest fees

Total
Payments.
Sept. 15th, by cash

22
40 Oct. 13 

Nov. 13 
20

656.79
2.44

$1930.88 Total

$150.00 
200.00 4  
200.00 

51.00 
656.79

Balance

Articles Amt. Total

$ 1930.88

1257.79

$673.09
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Judgment will therefore be demanded in the 
sum of Six Hundred Seventy-three Dollars and 
Nine Cents ($673.09) with legal interest and the 
costs of this suit to be taxed.

JACOB W. SILVERMAN, 
Attorney of Plaintiff.

Exhibit P-3—Continued 

Answer to Amended Complaint.

ESSEX COUNTY CIRCUIT COURT

M e y e r  H. K i t z m a n , \

Plaintiff, I

vs. ) Action at Law
L u c a  D e C a n d i a , V

Defendant.

The defendant, Luca DeCandia, residing in the 
Town of Montclair, County of Essex and State 
of New Jersey, answering the First Count in the 
plaintiff’s amended complaint says:

A n s w e r  t o  F i r s t  C o u n t .

He denies the allegations of the first count.

A n s w e r  t o  S e c o n d  C o u n t .

He admits that he made a check as set forth 
m the second count, but denies all the other al-
legations of said count.

10

20

30

40
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A n s w e r  t o  T h i r d  C o u n t .

He denies that Harry Weisman and Isidor Ob- 
shatkin, trading as Weisman & Obshatkin, as-
signed to plaintiff a certain book account as 

10 stated in said count.

F i r s t  S e p a r a t e  D e f e n s e  t o  F i r s t  C o u n t .

Defendant denies that the plaintiff is the owner 
of said check.

S e c o n d  S e p a r a t e  D e f e n s e  t o  F i r s t  C o u n t .

The check sued on was rendered void after 
issue by a material alteration by the said payee; 

20 to wit; By the writing by said payee the sum of 
$656.79, whereas he should have written $50 as 
directed by this defendant.

S e p a r a t e  D e f e n s e  t o  a l l  C o u n t s .

Defendant denies that the plaintiff is the 
owner of said check and that he is the assignee of 
said book account. This defendant further says 
that the said plaintiff is not the true party for 

30 whose benefit said suit is instituted; that the said 
plaintiff is a dummy for and is sueing in behalf 
of Weisman & Obshatkin, who are the true plain-
tiffs in said suit, and that the said suit is 
brought in the name of said plaintiff so that de-
fendant could not file a counter-claim against said 
cause of action.

THOMAS BRUNETTO, 
Attorney of Defendant.

40
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Exhibit P-3—Continued 

Notice of Motion.

ESSEX COUNTY CIRCUIT COURT
____________________________ 10
M e y e r  H . K i t z m a n , 1

Plaintiff, I
vs. \ Action at Law

L u c a  D e C a n d i a , 1

Defendant. 1

To: Thomas Brunetto, Attorney of Defendant. 20

P l e a s e  T a k e  N o t i c e , that on Saturday, July 
23d, 1927, at 10:00 A. M., or as soon thereafter 
as counsel may be heard, I shall move before the 
above Court for an Order striking out the An-
swer to the third count as set forth in “ Answer 
to Third Count”  and “ Separate Defense to all 
Counts,”  and for summary judgment for the full 
amount of Plaintiff’s claim, as set forth in said 
third count, on the grounds that said Answer fit) 
filed by the Defendant, is insufficient in law and 
is false, frivolous and sham and filed solely for 
the purpose of delay; and attached hereto are 
the affidavits upon which the Plaintiff will rely 
in support of such motion.

JACOB W. SILVERMAN, 
Attorney for Plaintiff.

40
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Exhibit P-3—Continued 

Affidavit of Harry Weisman.

ESSEX COUNTY CIRCUIT COURT
10

M e y e r  H .  K i t z m a n , \

Plaintiff, I
vs. \ Action at Law

L u c a  D e C a n d i a , \

Defendant. I

20 State of New Jersey,
County of Essex. ss:

H a r r y  W e i s m a n , o f fu l l  age, being duly sworn 

u p o n  h is  oath, deposes an d  says:

I am a member of the firm of W e i s m a n  & Obi- 
s h a t k i n , commission merchants doing business 
at 120 Commerce Street, Newark, New Jersey, 
which is a general partnership composed of Isi- 

3Q dor Obshatkin and Deponent.
I am entirely familiar and cognizant of the 

transaction set forth in the third count of the 
Complaint filed in the above named cause.

From on or about the 21st day of August, 1926, 
to on or about the 23d day of October, 1926, the 
said firm of Weisman & Obshatkin sold and de-
livered unto the Defendant, Luca DeCandia, on 
a book account, the merchandise more specifically 

40 set forth in the third count o f Com plaint, refer-



209

Exhibit P-3

ence whereto is hereby made as if specifically set 
out.

The Defendant, Luca DeCandia, thereby be-
came indebted to the said Weisman & Obshatkin 
in the sum of One Thousand Nine Hundred Thirty j q  
Dollars and Eighty-eight Cents ($1930.88) upon 
which the Defendant paid on account the sum of 
One Thousand Two Hundred Fifty-seven Dollars 
and Seventy-nine Cents ($1257.79), leaving a bal-
ance due and owing of Six Hundred Seventy- 
three Dollars and Nine Cents ($073.09), the said 
items being more specifically described in the 
said third count.

The Defendant, Luca DeCandia, in considera- 20 
tion of the said indebtedness, gave unto the said 
Weisman & Obshatkin two checks, more specifi-
cally described in the first count and second count, 
being as follows:

First check in the sum of $656.79
Second check in the sum of 11.50

Total $668.29 >
The said two checks were protested because of 30 

insufficient funds, protest fees being as follows:
First check 2.44
Second check 2.36

Grand Total $673.09
On March 1st, 1927, my said firm, Weisman & 

Obshatkin, assigned unto the Plaintiff, Meyer H. 
Kitzman, the said book account, a true copy of 
which assignment is as follows : 40
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“ I n  C o n s i d e r a t i o n  of the sum of One Dollar 
and other good and valuable consideration, re-
ceipt whereof is hereby acknowledged, we the un-
dersigned, Harry Weisman and Isidor Obshatkin, 
trading as Weisman & Obshatkin, do hereby sell, 

10 transfer and assign over unto Meyer H. Kitzman, 
of the City of Newark, County of Essex and State 
of New Jersey, the book account between the un-
dersigned and Luca DeCandia, of Montclair, 
N. J., upon which there is due from the said Luca 
DeCandia a balance of Six Hundred Seventy- 
three Dollars and Nine Cents ($673.09) as repre-
sented by two protested checks in the total said 
sum of Six Hundred Seventy-three Dollars and 

20 Nine Cents ($673.09).
I n  W i t n e s s  W h e r e o f , the parties hereto have 

hereunto set their hands and seals this first day 
of March, Nineteen Hundred and Twenty-seven.”

WEISMAN & OBSHATKIN, 
By Harry Weisman.

Signed, sealed and delivered 
30 in the presence of

Jacob W. Silverman.
I further allege that there is due from the De-

fendant to the Plaintiff on said book account, the 
sum of Six Hundred Seventy-three Dollars and 
Nine Cents ($673.09), together with legal in-
terest from November 20th, 1926, and that the 
Defendant has no defense to same of whatsoever 

nature.
40
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Deponent further states that the said Answer 
of the Defendant is false, frivolous and sham, and 
filed solely for the purpose of delay and vexation.

HARRY WEISMAN.

Subscribed and sworn to 
before me this 

9th day of July, 1927.
W . H e m p b e l l  J e .

A Master in Chancery 
, of New Jersey.

Exhibit P-3—Continued 

Affidavit of Meyer H. Kitzman.

ESSEX COUNTY CIRCUIT COURT

M e y e r  H. K i t z m a n , \

Plaintiff, /
vs. \ Action at Law.

L u c a  D e C a n d i a , l

Defendant. I

State of New Jersey,
County of Essex. ss:

M e y e r  H. K i t z m a n , o f  fu l l  age, b e in g  d u ly

sworn according to law upon his oath, deposes 
and says:

10

20

30

40
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I am the Plaintiff in the above named case. I 
reside at 423 Belmont Avenue, Newark, N, J.

I have read the foregoing affidavit of H a rry  
W e i s m a n  and same is true to the best of my 

10 knowledge and belief, especially as to the assign-
ment to me of the book account of W e i s m a x  & 
O b s h a t k i n  against L u c a  D e  C a n d i a  of Montclair, 
N. J. dated March 1st, 1927. I am the sole owner 
of the said book account at the present time, to-
gether with the checks embracing same.

I have received nothing on account of said book 
account from the Defendant, and there is due to 
me thereon at the present time, the sum of Six 

20 Hundred Seventy-three Dollars and Nine Cents 
($673.09) together with legal interest from No-
vember 20th, 1926.

I verily believe that there is no defense to the 
third count and that the Answer to same is filed 
solely for the purpose of delay and vexation.

MEYER H. KITZMAN.

. Subscribed and sworn to 
30 before me this 

5th day of July, 1927.
A. W m . W a n s e ,

Notary Public of N. J.

40
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Exhibit P-3—Continued 
Order.

ESSEX COUNTY CIRCUIT COURT

M e y e r  H . K i t z m a n , j 10

Plaintiff, /

vs# ) Action at Law
L u c a  D e C a n d i a , l

Defendant. I

This matter having come before me this 23d 
day of July, 1927, upon notice to Defendant by 
the Plaintiff, for an Order striking out the An- 20 
swer to the third count of the Complaint filed 
herein, and the separate defense to all counts, and 
for final judgment for the amount of Plaintiff’s 
claim, and upon considering the affidavits filed 
herein.

It is on this 23d day of July, 1927, O r d e r e d  

that the Answer to the third count be and the 
same is hereby stricken out and that the separate 
defense to all counts be stricken out insofar as 30 
same affects the third count, and it is further 
Or d er ed , that final judgment be entered in favor 
of the Plaintiff against the Defendant, in the
mna^ ° f SeVGn Hundred Dollars and One Cent 
($700.01) and costs, on said third count, upon 
which the said Plaintiff has elected to proceed
on y, together with the costs of said motion to 
be taxed.

On motion of Jacob W. Silverman, Attorney 40 
of Plaintiff. y

W m . A. SMITH,
Judge of the Essex County 

 ̂ Circuit Court.
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Exhibit P-3—Continued

IN ESSEX COUNTY CIRCUIT COURT

1
 Received July 25, 1927.
Fi Fade bonis etterris 
Retble Third Tues. Sept. 

1927.

Jacob W. Silverman Atty. 
¡Substituted Atty. Leo J. 
Fischgrund 1/24/28.

D a m a g e s  $700.01

2 q  C o s t s  64.77

Interest from July 23, 1927.
Personal property Sold. Feb. 21, 1928 to 

Plaintiff for $400.00
Less Sheriff’s Fees Levy 6.92 

Advertising 5.00 
Selling 1.00
Statement 1.00
Commission 10.00

30 Bill of Sale 7.50 31.42Receipt from the Solicitor $368.58

CONRAD DEUCHLER 
Sheriff

40
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Exhibit P-3—Continued 

Circuit Court Execution—on Contract.

Essex County, ss :
T h e  S t a t e  o f  N e w  J e r s e y , T o  the Sher- 

iff of the County of Essex, G r e e t - 

(L. S.) in g : We command you, That of the 
goods and chattels, rights and cred-
its, of L u c a  D e C a n d i a , defendant, in 

your County, you cause to be paid the sum of 
Seven Hundred dollars and one cents, which 
M ey er  H. K i t z m a n , plaintiff, lately in our Cir-
cuit Court, holden at Newark, in and for our said 
County of Essex, recovered against the said de- ^  
fendant and also Sixty-four Dollars and seventy- 
seven cents cost thereon, all which was adjudged 
to said plaintiff by the judgment and determina-
tion of said Circuit Court, appears of record.
And if sufficient goods and chattels, rights and 
credits, of the said defendant in your County, you 
cannot find whereof to make the said sum of 
money, then and in that case we command you 
that you cause the whole or the residue as the

. Qcase may require, of the said sums of money, to 
be made of the lands, tenements, hereditaments, 
and real estate in your County, whereof the said 
defendant was seized on the 23rd day of July in 
the year One Thousand Nine Hundred and Twen-
ty-seven or at any time afterwards, in whosoever 
hands the same may be: And have you those 
moneys before our Circuit Court aforesaid, at 
Newark, aforesaid, the 3rd Tuesday of Septem-
ber next, to render unto the plaintiff for his re- 4 0
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covery and costs aforesaid; and have yon then 
there this writ.

Witness, W i l l i a m  S. G u m m e r e , Esquire, 
a Judge of our said Circuit Court, 
at Newark aforesaid, the 25th day 
of July in the year One Thousand 
Nine Hundred and Twenty-seven.

JOHN H. SCOTT 
Clerk.

J a c o b  W . S i l v e r m a n  

Attorney

2Q Exhibit P-3—Continued

ESSEX COUNTY CLERK’S OFFICE

State of New Jersey,
County of Essex. ss:

I, J o h n  H .  S c o t t , Clerk of the Circuit Court, 
in and for the County of Essex in the State of 
New Jersey,

Do H e r e b y  C e r t i f y , that the foregoing is a true 
and correct copy of all the proceedings in the 
case of Meyer H. Kitzman vs. Luca DeCandia, 
filed and recorded in this office, and the same is 
taken from and compared with the original rec-
ords on file in this office and as the same now 
remains on the files of said office.

I n  T e s t i m o n y  W h e r e o f , I  have hereunto 
set my hand and affixed the official 

(Seal) seal of said. Court and County at
40 Newark, N. J., this 19th day of Au-

gust, A. D. 1929.
JOHN H. SCOTT, 

Clerk.
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WEISMAN & OBSHATKIN 
Wholesale Dealers in 

F r u i t  a n d  P r o d u c e  

120 Commerce Street

Newark, N. J. Feb. 25, 1927 10

Mr. T. Brunetto 
Dear Sir:

We are returning herewith your check for 
$11.50 as same is not the amount due us.

Very truly yours,

WEISMAN & OBSHATKIN 20

EXHIBIT D-l.

THE FIRST NATIONAL BANK & TRUST 
COMPANY 

Of  M o n t c l a i r , N. J.
55-187

N 300......  Montclair, New Jersey
November 18 1926

Pay to the
order of Weisman & Obshatkin $11 50/100 

Eleven 50/100....................................  Dollars
L DE CANDIA

n+ ^ 0ttSted for non-Payment November 19, 1926, 
Montcl .lrS^ ^ ^ ona  ̂ Bank & Trust Company, of 40
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THE FIRST NATIONAL BANK & TRUST 
COMPANY

Of  M o n t c l a i r , N. J.

55-187

Montclair, New Jersey 
Nov. 20th 1926

Pay to the
order of Weisman & Obshatkin $65679/100 
Six Hundred fifty six and......... 79/100 Dollare

20
L DE CANDIA

Protested for non-payment November 22,1926, 
at the First National Bank & Trust Company, of 
Montclair, N. J.
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WEISMAN & OBSHATKIN 
Wholesale Dealers in 

F r u i t  &  P r o d u c e  

26 Commerce Street

Newark, N. J. Nov. 26 1926

Mr. Lnca De Candia

Dear sir,

This is to inform that your two checks 
$656.79 protest fees 2.44 $659.23 

11.50 “  “  2.36 13.86' 20

amounting to $673.09

have been returned, protested because of insuffi-
cient funds.

We therefore look to you for payment of same 
within the next 5 days, and if at the expiration 
of that time your certified check for the amount 
of $673.09 is not forthcoming, we shall immedi-
ately take legal steps to collect same. 30

Yours truly

WEISMAN & OBSHATKIN
M. L i f l a n d

40





Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

L u c a  D e  C a n d i a ,
Plaintiff-Appellee,

vs.

H a r r y  W e i s m a n ,

Defendant-Appellant.

Action 
at Law.

On Appeal 
from Essex 
County Cir-
cuit Court.

BRIEF ON BEHALF OF DEFENDANT- 
APPELLANT.

Preliminary Statement.
The plaintiff, Luca De Candia, brought this 

action for damages against the defendant, Harry 
Weisman, charging in the first count of his com-
plaint, that the defendant Harry Weisman, 
maliciously and without reasonable or probable 
cause, charged him with having uttered and de-
livered on the 18th and 20th days of November, 
1926, two checks with intent to defraud him, the 
said defendant; that plaintiff was thereafter ar-
rested on a warrant and compelled to give bail,
and that thereafter, he was tried and acquitted of 
said charge.

he second count in his complaint charged that 
the defendant, without reasonable or probable 
cause, procured plaintiff to be indicted by the
tfrand j ury of Eggex Comity> for the crime of
uttering and delivering to the defendant a check 
w ic is one of the checks referred to in the 

m t count) drawn by the plaintiff upon the First 
National Bank and Trust Company of Mont-
vntb’- T I  Jersey’ for the Payment of $11.50, 
of T m 6nV °  defraud> ixi violation of Chapter 72 

Ws 0 1919; that plaintiff was, thereafter,
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arrested, and gave bail, etc., and that said de-
fendant caused said indictment to be prosecuted 
and that thereafter, he was tried and acquitted 
of the offense charged.

Statement of Facts.
In addition to what is set forth in the “ Pre-

liminary Statement,’ ’ mention is made of the 
following fact: The plaintiff, on November 18, 
1926, after purchasing produce to the amount 
of $11.50, from the defendant’s firm—Weisman 
& Obshatkin—gave his check to that firm for 
the amount stated (p. 27). His account, on that 
day and the following three days, in the First 
National Bank of Montclair on which it was 
drawn, was overdrawn (p. 65). This check was 
protested on November 19, 1926 (p. 217). On 
November 20, 1926, as defendant claims, plain-
tiff gave to defendant’s firm another check on 
the same bank for $656.29, which amount repre-
sented an old balance owed by him to the firm 
(pp. 134-135). This check was also dishonored 
and was protested for non-payment on November 
22, 1926 (p. 218).

Plaintiff did not deny his signature to that 
check, but claimed that he gave no check for 
$656.29, but that he gave in payment of his 
old account a “ lot of checks for $50 a month” 
(1. 21, p. 35). It appears that the amount of 
any one of the checks mentioned exceeded the 
amount which plaintiff had on that day in the 
bank. According to the bank official who testi-
fied, the most that the plaintiff had in the bank 
on November 22, 1926, when the larger check 
was protested, was $6.49 (p. 68).

There was no indictment on the check for 
$656.29. The only indictment presented, being 
for the giving of the check for $11.50 (p. 22).



3

The plaintiff admitted the giving of the check 
for $11.50 in payment of the produce then pur-
chased, but insisted that the defendant promised 
to hold that check for a “ couple of days”  and 
not try to cash it.

A verdict was rendered against the said de-
fendant, after which, on his application, the 
plaintiff was ordered to show cause why the 
verdict should not be set aside on the grounds 
that the said verdict was against the weight 
of the evidence, and was excessive. Said rule 
reserved to the defendant the benefit of all and 
every exception taken during the trial, etc. 
(Record, p. 9).

Argument having been heard on said rule, 
the verdict was somewhat reduced. The Court
in making the order reducing the verdict* pro-
vided therein that

“ Should however, the plaintiff consent to 
accept the reduction in the verdict rendered, 
as herein above set forth, and the defend-
ant be dissatisfied therewith, the consent by 
the said plaintiff to accept said reduced 
amount instead of having a new trial granted, 
shall not be a bar to, nor prevent the said 
defendant from prosecuting an appeal in 
the cause upon the grounds specially re-
served in the Rule to Show Cause hereto-
fore issued, as aforesaid, none of which 
grounds have been argued before me by the 
said defendant on the Rule to Show Cause 
heretofore granted by me, as aforesaid”  
(P. 11).

he plaintiff thereafter, on an order obtained 
rom the trial court, had the rule to show cause 

dismissed, it appearing that he was satisfied 
to accept the reduction in the amount of damages 
awarded. *

In said order, the Court again reserved to the 
e endant the right of appeal on the grounds
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reserved to said defendant in the rule to show 
cause (pp. 12-13).

The defendant, not being satisfied with the 
Court’s refusal to set the verdict aside nor 
with the amount of damages allowed by the 
Court, chose to appeal the cause, and gave 
notice of appeal, and assigned his grounds of 
appeal (p. 15).

ARGUMENT OF THE LAW.
Plaintiff sought to justify his cause of action 

against the defendant upon the grounds that 
he, the defendant, failed to hold the check for 
$11.50 for a “ couple of days,”  although he had 
promised so to do; and that he, the defendant, 
deposited a check for $659.29 which, the plain-
tiff says, he never gave to him (although he 
nowhere denies his signature to that check) and 
that the defendant caused his arrest for the 
non-payment of said checks and his indictment 
on the first mentioned one; that all prosecutions 
have terminated favorably to the plaintiff and 
that defendant’s action, in having prosecuted 
the plaintiff, was unwarranted and malicious.

The defendant has assigned nine grounds for 
reversing the judgment rendered against him, 
but will argue only those which appear here-
inafter.

First Ground of Appeal.
(First Assignment.)

This ground of appeal (p. 15) brings up the 
question of whether the plaintiff, having ad-
mitted the giving of the check to the defendant 
for $11.50, for merchandise which he then took 
and carried away, could vary the time of pay-
ment of that check, by oral proof.
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Plaintiff testified that he had made a $30 
purchase from defendant’s firm, for cash, after 
which he remembered that he needed two or more 
packages (of produce). He said defendant de-
manded cash for the same, but that he told 
defendant he did not have enough money, where-
upon, defendant said he would hold the check a 
“ couple of days.”

Plaintiff testified in broken English, sometimes 
responsively, and other times not so. He spoke 
quickly and unintelligibly but the exception was 
clearly noted, as appears from the statements 
of the trial judge on page 26.

It is nowhere denied that plaintiff, after pur-
chasing the merchandise in question, gave his 
check on the day it hears date. It was not 
claimed to have been a post-dated check, nor a 
check not dated, but a check complete on its face, 
which however, the plaintiff says defendant 
agreed to hold for a “ couple of days.”  If such 
a plea can be made, then it is respectfully sub-
mitted that Chapter 72 of the Laws of 1919 
commonly called the “ bad check law,”  is an 
idle gesture. Nothing can prevent a violator 
o that law, from procuring merchandise or 
money, or what-not, and then, after the check 
given by him in payment thereof has been dis- 
onore , insist that the check—which was the 

promise to pay was subject to a variance or 
i^ ?6 ln êrms> and thus, place every person 

wnrfiif8 be?n defrauded by the giving of such a 
him + eSS eilec^’ in &rave danger by subjecting 

^  aCi10n for daa>ages for a malicious 
P osecuhon should the offender be prosecuted 
and that prosecution fail.

J a n ^ i “ 6 that this Court adow
Parol evirff ^  tennS ° f  a written <&e<& by 

once m such a case, any more than it
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will permit the changing or varying of the terms 
of a written lease, as in Naumberg v. Young, 44
N. J. L. 331; or, varying the time and terms of 
payment of a promissory note, as in Zuckermn 
v. HancUeman, 2 N. J. Misc. 3.

In the case of Stiles v. Vandewater, 48 N. J. 
L. 67, the defendant, the maker of a note upon 
which suit had been brought, offered to prove 
that the note was given upon an. oral agreement 
that it was to be renewed when due. The trial 
court refused to hear the testimony and in the 
opinion by the Supreme Court, Justice Depue, 
states the following on the subject, on page 69: 

“ Another ground of reversal is that the 
court refused to hear the evidence offered 
by the defendant to show that the note, 
although payable by its terms in three 
months, that it should be renewed. The 
offer was not to show an agreement to 
that effect in writing. It must be taken, 
therefore, to be an offer to establish such 
agreement by parol and oral testimony was 
incompetent to vary the terms of a written 
contract.”  Citing 2 Parsons on Bills, 503; 
1 Daniel Negotiable Instruments 80; Wright 
v. Remington, 41 N. J. L. 48; 14 Id. 457.

In the case of Middleton v. Griffith, 57 N. J. L. 
442, this Court states the rule as follows, at 
page 448:

“ There is no fraud charged, and parol 
evidence was not admissible tending to vary 
the import of this note. It cannot be 
converted by parol evidence from an abso-
lute into a conditional contract. Meyer v. 
Beardsley, 1 Vroom 236; Chaddock v. Van 
Ness, 6 Id. 517; Wright v. Remington, 12 Id. 
48. Evidence of a parol contemporaneous 
agreement that the note should not be paid, 
in whole or in part, is not admissible. 
Remington v. Wright, in the Court of 
Errors and Appeals, 14 Id. 451; Johnson 
v. Ramsay, Id. 279; Anthony v. Fritz, 16 Id.
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1 ; Hendrickson v. Hutchinson, 5 Dutcher 18 ; 
Whart. Ev., Sec, 1058; Byles Bills, p. 500; 
Stiles v. Vanderwater, 19 Vroom 67; 
Buchanan v. Adams, 20 Id. 636. These 
cases all illustrate this rule of law, and 
therefore a contemporaneous agreement 
which varies or alters thé terms and import 
of a promissory note, by adjudication in 
this court, is inadmissible and cannot defeat 
a recovery.”

Whatever might be said as to the variance of 
this rule, in the case of a criminal prosecution, 
the substance of the rule should not be varied in 
an action where, as here, plaintiff's cause of 
action is dependant upon, and directly traceable, 
through the check. He was obliged to, and did, 
affirmatively prove that he purchased the mer-
chandise in question for which he gave his 
check dated on the day it was given, and for 
the amount herein stated. He admitted further, 
and it was proved in the case, that there was 
no money in the bank to pay the check, and 
that due notice, which was required by law, 
was given him. He, however, avoids his re-
sponsibility under the law by also affirmatively 
proving that although he gave the check, made 
payable as aforesaid, it was not, in fact, to be 
paid as therein stated, but that by an oral 
agreement, it was to be held a “ couple of days," 
and thus, be made payable on a date other than 

at stated in the written order to pay—a clear 
evasion of the parol evidence rule.

Inasmuch as the jury ’s verdict was predicated 
a east in part—-on the testimony of the 

which varied the terms of the check 
se , it is submitted that the gravest injury 

resulted to the defendant. Therefore, for the
herein assigned, the judgment, etc., 

snould be reversed.
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Second Ground of Appeal.
(Third Assignment.)

This assignment goes to the Court’s permit-
ting (over defendant’s objection) the entire 
record in the case of Kitzman v. De Candid, to be 
received in evidence.

It appears from a statement made by the 
learned trial judge (by agreement between the 
trial attorneys), that Weisman, the defendant 
(or more correctly Weisman’s firm—Weisman & 
Obshatkin) assigned the checks in question to 
one Meyer H. Kitzman, who brought suit against 
the present plaintiff De Candia, to recover the 
amounts due thereon; that judgment was ob-
tained against him and that execution issued; 
that a levy was made and certain goods and 
chattels sold by the sheriff for an amount, which 
amount was applied upon the judgment which 
Mr. Kitzman recovered against DeCandia (see 
Statement, bottom p. 61, top p. 62). It appears, 
however, that the statement was corrected by the 
attorney for the defendant who stated to the 
Court that it was discovered that the stipula-
tion was wrong, and that the plaintiff actually 
never obtained anything on the execution, and 
that the goods and chattels were claimed by 
friends and relatives of the family of the de-
fendant (p. 62). After that statement was 
made, it was agreed that the statement by the 
Court should be “ forgotten”  (top p. 63) and 
the plaintiff was ordered to proceed with his 
proof. Plaintiff’s attorney then offered the 
record of the Kitzman case in evidence which 
the Court ordered received (p. 63). To the 
reception of this record, an objection was duly 
taken (see p. 64). The record of the Kitzman 
case is printed on pages 193 to 216, inclusive, 
and contains:
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a. the complaint of Meyer Kitzman v. Luca 
De Candia;

b. defendant’s affidavit of merits;
c. defendant’s answer;
d. plaintiff’s amended complaint;
e. defendant’s answer to amended com-

plaint ;
f. plaintiff’s motion to strike out certain 

parts of defendant’s answer and for sum, 
mary judgment;

g. affidavit of Harry Weisman in support 
of said motion;

h. affidavit of Meyer H. Kitzman in sup-
port of said motion;

i. order striking out defendant’s answer 
and summary judgment;

j. entry of judgment against defendant.
In permitting in evidence the entire record 

of the Kitzman case, great injury might have 
been done the defendant Weisman, because,

Firstly, the affidavit of merits contained a self- 
serving declaration by the defendant that he 
nad a legal defense to the action on the merits 
ot the case (p. 196).

Secondly, defendant’s answer contained self- 
serving declarations in his behalf (p. 197).

a wrong impression might have been 
obtamcd because of the fact that the plaintiff 
fnv man,  a<̂ ? j  a c°unt to his original complaint, 
Sami’00 S and delivered which was in the
S n a i f ° Unt a * that rePresented by the checks originally sued upon (pp. 198-205, me.).
com»  defendant’s answer to the amended
tions bv Lif gaip1n00niai ne(i self"serving declara-
(PP 205-201) hlS d6fenSeS t0 Plaintiff’s action

wMchmVPt r w ^ SUe ,was given to the jury 
plaintiff ml* bave b?en decided adversely to the
reflection nnn caused an unfavorableupon the defendant herein.



Even allowing the execution in the Kitzman 
case to go in evidence, was injurious, because 
of the fact that, although it purported to show 
some payment on account, its error was sub-
stantially explained by De Candia, the then 
defendant in the case, who stated that he had 
never paid anything on the Kitzman judgment 
(pp. 146 to top 149).

After the record was put in evidence the de-
fendant, acting within his rights, had the various 
papers which made up that record and which 
were contained in a “ jacket”  examined by his 
witness Jacob W. Silverman, an attorney who 
had acted for the defendant Weisman in the 
criminal proceedings and as attorney for Kitz-
man in the eivil suit. That witness, simply went 
on to explain, principally, the difference in the 
various papers that were filed and the changes 
therein made, as well as the procedure in the 
cause (see Record, pp. 111-116, inc.). This 
again permitted the attorney for De Candia to 
cross examine Silverman as to those pleadings 
and to create an atmosphere entirely foreign 
to the questions at issue.

That the record of the Kitzman case, which was 
put in evidence, prejudiced the defendant Weis-
man upon his trial, is shown from a colloquy 
between the learned Court and the jury. It 
seems that after the jury retired, after receiving 
the Court’s charge, it returned to the court for 
further instructions. The conversation between 
the jury and the Court appears on the bottom 
of page 182 and top of 183 (at which time, it 
might properly be said, neither of the attorneys 
were present) and is as follows:

A Juror: Yes, sir. Your Honor, may I 
ask in reference to the Sheriff’s sale?

The Court: Surely.



11

A Juror: What property was sold? It 
says personal property. Was it store con-
tents ?

The Court: The execution which is in evi-
dence, which you have with you, tells you 
all that I know. I do not know anything 
about it.

A Juror: It just says personal property.
The Court: Yes. I do not know a thing 

more about it.
The consideration, therefore, by the jury as 

to what goods were sold or what money was 
realized in view of the plaintiff’s positive 
statements as hereinabove shown that nothing 
was paid on account of the Kitzman judgment, 
clearly shows that injury undoubtedly resulted' 
to the defendant from a consideration of the 
record. If De Candia paid anything on account 
of the Kitzman judgment, his testimony was the 
best evidence and any memorandum made by 
some court officer or any of the papers in the 
cause, was merely hearsay. Besides this, the 
question as to whether store contents or any 
other kind of property, was sold (if any were 
m fact sold) was immaterial, but with all of 
the papers before them the jury, as indicated 
by its questions, evidently considered those facts 
and its verdict, therefore, may have been the 
result of some evidence obtained from the record 
n the Kitzman case, which was not germane to 
the present issue.

It is therefore respectfully urged, for the 
reasons hereinabove set forth, that the judg-
ment, etc., be reversed.
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Third Ground of Appeal.
(Fifth and Sixth Assignments.)

In view of the fact that the 5th and 6th 
assignments practically present to this Court 
the same question, they will be argued together.

The fifth assignment relates to a question 
asked of one Jacob W. Silverman, called by the 
defense, as follows:

“ Q Your advice to your client at that 
time was that, although no consideration 
passed at the time the check was made, the 
maker is criminally liable?”

and the sixth assignment which was an excep-
tion to a question asked the same witness by 
the trial court, as follows:

“ Q Do you know of any case in New 
Jersey that holds that?”

Jacob W. Silverman, an attorney and 
counselor-at-law of this State, was sworn on 
behalf of the defendant. He is the attorney to 
whom the defendant applied for advice before 
the criminal complaints were made. Mr. Silver- 
man testified as to what the defendant told him 
concerning the transactions involving the checks, 
and testified as to the advice which he gave to 
his client, the defendant. After having qualified 
and given his testimony as above stated, he was 
properly cross examined by plaintiff’s attorney 
as to what information had been given him by 
the defendant, before he gave him any advice. 
After the Court questioned him as to what his 
legal authority was for advising his client that 
he could make a criminal complaint upon a check 
given on a past due book account (p. 124) he 
was further questioned as to his legal knowledge 
on that subject. The first question asked, to



13

which defendant took exception, appears in line 
33, page 125, as follows:

Q (By plaintiff’s attorney): “ Your ad-
vice to your client at the time was, that, 
although there was no consideration passing 
at the time the check was made the maker 
would still be criminally liable?”

After an objection was made by defendant’s 
attorney to this question upon the ground that 
it was immaterial whether counsel was right in 
his opinion, as long as the witness was compe-
tent, the Court said:

“ I do not believe that the advice of just 
any counsel is excuse for making complaint. 
I think it must be competent counsel. I 
think that might go to the competency of 
counsel. ’ ’

An objection was then taken to the question, 
which objection was overruled.

The answer gave it as the witness’ opinion 
that he believed a complaint was legally justified 
under the statute, whereupon the Court asked
the following question, to which an exception 
was duly taken:

“ Q Do you know of any case in New 
Jersey that holds that?”  (Bot. p. 126),

to which the witness answered
“ A No, I relied on the statute.”

The latter part of this answer was stricken out, 
so that witness’ answer became merely “ No.”

The whole effect of the questions asked of, 
and the answers given by, the witness Silver- 
man, was that he was unlearned in the law and 
tnat naturally, therefore, the defendant was not 
excused from the result of his complaint, be- 
ause e relied upon a lawyer who advised him 

erroneously in the matter.
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It is a complete defense to an action for 
malicious prosecution to show that the defendant 
fairly presented the facts to competent counsel 
and that he was advised by him to take the 
action which he did, irrespective of the fact 
that his opinion was wrong. The rule is laid 
down in the early case of Potter v. Casterline, 
41 N. J. L. 22, which was an action for malicious 
prosecution based upon the charge, against the 
plaintiff, of larceny. Quoting from 1 Am. Lead. 
Cas. 267 (*215) the Court said, at page 29:

“ If a party lays all the facts of the case 
fairly before counsel of competency and in-
tegrity, before beginning proceedings, and 
acts bona fide upon the opinion gave by that 
counsel, however erroneous that opinion may 
he, he is not liable to this action. * * * 
A defendant cannot excuse himself by show-
ing that he consulted with an unprofessional 
person and followed his advice.’ ’ (Italics 
mine.)

In view of the conclusion to which the jury 
might possibly have come respecting the ignor-
ance of counsel on that particular subject (if he 
was ignorant), which conclusion was amply justi-
fied by the questions and answers as herein 
stated, the defendant was undoubtedly prejudiced 
in his defense.

The test of incompetency is not based upon 
any exact knowledge of a particular legal 
principle, and the Court having developed the 
fact from the witness that he had no knowledge 
of any cases supporting his opinion, his testi-
mony was, evidently, given little or no credit by 
the jury.

It is, therefore, respectfully submitted, that 
for this reason, the judgment, etc., be reversed.
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Fourth Ground of Appeal.
(Eighth Assignment.)

The error complained of here, is, that the 
Court erroneously charged the jury as follows: 

“ Now, if, as I have read to you in the 
case decided by the Chief Justice, it was 
the agreement between the plaintiff and the 
defendant that this check for $11.50 was not 
to be immediately used, then this statute 
under which these criminal proceedings were 
brought, does not apply and this defendant 
had no right to institute these criminal pro-
ceedings against the plaintiff. If that be 
the situation, then the defendant had no 
reasonable and probable cause for institut-
ing the criminal proceedings so far as that 
check of $11.50 is concerned.”

This objection is raised by defendant’s excep-
tion to charge found on page 180, line 30.

If the argument made by the defendant herein 
under his first assignment is sound, then 
naturally, what the Court said, as above, con-
stituted legal error, for he repeats that if the 
agreement between the plaintiff and the de-
fendant was, that the check for $11.50 was not 
to be immediately used, then the defendant had 
no right to institute the criminal prosecution. 
It thus appears that the utmost importance 
attaches to the question as to whether the Court 
erred in permitting the plaintiff De Candia to 
give testimony that the check for $11.50 which 
he gave to defendant, was not to be immediately 
used but was to be held a “ couple of days.”

If, therefore, the first assignment of error 1 
good, then this present assignment is equal! 
good, and the defendant was prejudiced by th< 
charge made by the Court in the respect men 
honed, and the judgment, etc., should, for thi; 
reason, be reversed.
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All other grounds of appeal assigned for 
reversal, but which have not been argued herein 
are hereby abandoned.

It is most respectfully urged that, because of 
the errors herein pointed out, the verdict of 
the Circuit Court heretofore rendered, upon 
which verdict judgment was entered, should be 
set aside and a new trial granted.

Respectfully submitted,

BENJAMIN M. WEINBEBG, 
Attorney for and of Counsel 

with Defendant-Appellant.
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Preliminary Statement.
The plaintiff, Luca De Candia, brought this 

action for damages against the defendant, Harry 
Weisman, charging in the first count of his com-
plaint, that the defendant Harry Weisman, 
maliciously and without reasonable or probable 
cause, charged him with having uttered and de-
livered on the 18th and 20th days of November, 
1926, two checks with intent to defraud him, the 
said defendant; that plaintiff was thereafter ar-
rested on a warrant and compelled to give bail, 
and that thereafter, he was tried and acquitted of 
said charge.

The second count in his complaint charged that 
the defendant, without reasonable or probable 
cause procured plaintiff to be indicted by the 
Orand Jury of Essex County, for the crime of 
uttering and delivering to the defendant a check 
(w ich is one of the checks referred to in the 
urst coUnt) drawn by the plaintiff upon the First 

a lonal Bank and Trust Company of Mont- 
air, New Jersey, for the payment of $11.50, 

intent to defraud, in violation of Chapter 72 
'Ws of 1919; that plaintiff was, thereafter,
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arrested, and gave bail, etc., and that said de-
fendant caused said indictment to be prosecuted 
and that thereafter, he was tried and acquitted 
of the offense charged.

Statement of Facts.
In addition to what is set forth in the “ Pre-

liminary Statement,”  mention is made of the 
following fact: The plaintiff, on November 18, 
1926, after purchasing produce to the amount 
of $11.50, from the defendant’s firm—Weisman 
& Obshatkin—gave his check to that firm for 
the amount stated (p. 27). His account, on that 
day and the following three days, in the First 
National Bank of Montclair on which it was 
drawn, was overdrawn (p. 65). This check was 
protested on November 19, 1926 (p. 217). On 
November 20, 1926, as defendant claims, plain-
tiff gave to defendant’s firm another check on 
the same bank for $656.29, which amount repre-
sented an old balance owed by him to the firm 
(pp. 134-135). This check was also dishonored 
and was protested for non-payment on November 
22, 1926 (p. 218).

Plaintiff did not deny his signature to that 
check, but claimed that he gave no check for 
$656.29, but that he gave in payment of his 
old account a “ lot of checks for $50 a month” 
(1. 21, p. 35). It appears that the amount of 
any one of the checks mentioned exceeded the 
amount which plaintiff had on that day in the 
bank. According to the bank official who testi-
fied, the most that the plaintiff had in the bank 
on November 22, 1926, when the larger check 
was protested, was $6.49 (p. 68).

There was no indictment on the check for 
$656.29. The only indictment presented, being 
for the giving of the check for $11.50 (p. 22).
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The plaintiff admitted the giving of the cheek 
for $11.50 in payment of the produce then pur-
chased, but insisted that the defendant promised 
to hold that check for a “ couple of days”  and 
not try to cash it.

A verdict was rendered against the said de-
fendant, after which, on his application, the 
plaintiff was ordered to show cause why the 
verdict should not be set aside on the grounds 
that the said verdict was against the weight 
of the evidence, and was excessive. Said rule 
reserved to the defendant the benefit of all and 
every exception taken during the trial, etc. 
(Record, p. 9).

Argument having been heard on said rule, 
the verdict was somewhat reduced. The Court 
in making the order reducing the verdict, pro-
vided therein that

“ Should however, the plaintiff consent to 
accept the reduction in the verdict rendered, 
as herein above set forth, and the defend-
ant be dissatisfied therewith, the consent by 
the said plaintiff to accept said reduced 
amount instead of having a new trial granted, 
shall not be a bar to, nor prevent the said’ 
defendant from prosecuting an appeal in 
the cause upon the grounds specially re-
served in the Rule to Show Cause hereto-
fore issued, as aforesaid, none of which 
grounds have been argued before me by the 
said defendant on the Rule to Show Cause 
heretofore granted by me, as aforesaid”  
(P- 11).

The plaintiff thereafter, on an order obtained 
from the trial court, had the rule to show cause 
dismissed, it appearing that he was satisfied 
to accept the reduction in the amount of damages 
awarded.

In said order, the Court again reserved to the 
defendant the right of appeal on the grounds
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reserved to said defendant in the rule to show 
cause (pp. 12-13).

The defendant, not being satisfied with the 
Court’s refusal to set the verdict aside nor 
with the amount of damages allowed by the 
Court, chose to appeal the cause, and gave 
notice of appeal, and assigned his grounds of 
appeal (p. 15).

ARGUMENT OF THE LAW.
Plaintiff sought to justify his cause of action 

against the defendant upon the grounds that 
he,* the defendant, failed to hold the check for 
$11.50 for a “ couple of days,”  although he had 
promised so to do; and that he, the defendant, 
deposited a check for $659.29 which, the plain-
tiff says, he never gave to him (although he 
nowhere denies his signature to that check) and 
that the defendant caused his arrest for the 
non-payment of said checks and his indictment 
on the first mentioned one; that all prosecutions 
have terminated favorably to the plaintiff and 
that defendant’s action, in having prosecuted 
the plaintiff, was unwarranted and malicious.

The defendant has assigned nine grounds for 
reversing the judgment rendered against him, 
but will argue only those which appear here-
inafter.

First Ground of Appeal.
(First Assignment.)

This ground of appeal (p. 15) brings up the 
question of whether the plaintiff, having ad-
mitted the giving of the check to the defendant 
for $11.50, for merchandise which he then took 
and carried away, could vary the time of pay-
ment of that check, by oral proof.
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Plaintiff testified that he had made a $30 
purchase from defendant’s firm, for cash, after 
which he remembered that he needed two or more 
packages (of produce). He said defendant de-
manded cash for the same, but that he told 
defendant he did not have enough money, where-
upon, defendant said he would hold the check a 
“ couple of days.”

Plaintiff testified in broken English, sometimes 
responsively, and other times not so. ’ He spoke 
quickly and unintelligibly but the exception was 
clearly noted, as appears from the statements 
of the trial judge on page 26.

It is nowhere denied that plaintiff, after pur-
chasing the merchandise in question, gave his 
check on the day it bears date. ' It was not 
claimed to have been a post-dated check, nor a 
check not dated, but a check complete on its face 
which however, the plaintiff says defendant 
agreed to hold for a “ couple of days.”  If such 
a plea can be made, then it is respectfully sub-
mitted that Chapter 72 of the Laws of 1919 
commonly called the “ bad check law,”  is an 
idle gesture. Nothing can prevent a violator 
ot that law, from procuring merchandise or 
money, or what-not, and then, after the check 
given by him in payment thereof has been dis- 
onored, insist that the check—which was the 

promise to pay was subject to a variance or 
c ange m its terms, and thus, place every person 
who has been defrauded by the giving of such a 

orthless check, m grave danger by subjecting 
im to an action for damages for a malicious 

prosecution should the offender be prosecuted 
and that prosecution fail.

W e cannot conceive that this Court will allow
lance of the terms of a written check by 

Parol evidence in such a case, any more than it
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will permit the changing or varying of the terms 
of a written lease, as in Naumberg v. Young 44 
N. J. L. 331; or, varying the time and terms of 
payment of a promissory note, as in Zuckerman 
v. Handleman, 2 N. J. Misc. 3.

In the case of /Stiles v. Vandewater, 48 N. J. 
hi* 67, the defendant, the maker of a note upon 
which suit had been brought, offered to prove 
that the note was given upon an oral agreement 
that it was to-be renewed when due. The trial 
court refused to hear the testimony and in the 
opinion by the Supreme Court, Justice Depue, 
states the following on the subject, on page 69: 

“ Another ground of reversal is that the 
court refused to hear the evidence offered 
by the defendant to show that the note, 
although payable by its terms in three 
months, that it should be renewed. The 
offer was not to show an agreement to 
that effect in writing. It must be taken, 
therefore, to be an offer to establish such 
agreement by parol and oral testimony was 
incompetent to vary the terms of a written 
contract.9 ’ Citing 2 parsons on Bills, 503; 
1 Daniel Negotiable Iri^truments 80; Wright 
v. Remington, 41 N. J. L. 48; 14 Id. 457.

In the case of Middleton v. Griffith, 57 N. J. L. 
442, this Court states the rule as follows, at 
page 448:

“ There is no fraud charged, and parol 
evidence was not admissible tending to vary 
the import of this note. It cannot be 
converted by parol evidence from an abso-
lute into a conditional contract. Meyer v. 
Beardsley, 1 Vroom 236; Chaddock v. Van 
Ness, 6 Id. 517; Wright v. Remington, 12 Id. 
48. Evidence of a parol contemporaneous 
agreement that the note should not be paid, 
in whole or in part, is not admissible. 
Remington v. Wright, in the Court of 
Errors and Appeals, 14 Id. 451; Johnson 
v. Ramsay, Id. 279; Anthony v. Fritz, 16 Id.
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1 ; Hendrickson v. Hutchinson, 5 Dutcher 18 • 
Whart. Ev., Sec, 1058; Byles Bills, p. 500;’ 
Stiles v. Vanderwater, 19 Vroom 67 • 
Buchanan v. Adams, 20 Id. 636. These 
cases all illustrate this rule of law, and 
therefore  ̂ a contemporaneous agreement 
which varies or alters the terms and import 
of a promissory note, by adjudication in 
this court, is inadmissible and cannot defeat 
a recovery. ”

Whatever might be said as to the variance of 
this rule, in the case of a criminal prosecution, 
the substance of the rule should not be varied in 
an action where, as here, plaintiff’s cause of 
action is dependant upon, and directly traceable, 
through, the check. He was obliged to, and did, 
affirmatively prove that he purchased the mer-
chandise in question for which he gave his 
check dated on the day it was given, and for 
the amount herein stated. He admitted further, 
and it  was proved in the case, that there was 
no money in the bank to pay the check, and 
that due notice, which was required by law, 
was given him. He, however, avoids his re-
sponsib ility  under the law by also affirmatively 
proving that although he gave the check, made 
payable as aforesaid, it was not, in fact, to be 
Paid as therein stated, but that by an oral 
agreement, it was to be held a “ couple of days,”  
and thus, be made payable on a date other than 
that stated in the written order to pay—a clear 
evasion of the parol evidence rule.

as the jury ’s verdict was predicated 
at least in p art-on  the testimony of the 

plaintiff, which varied the terms of the check 
ltself’ [t is submitted that the gravest injury 
resulted to the defendant. Therefore, for the

herein assiened> the judgment, etc, 
should be reversed.
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Second Ground of Appeal.
(Third Assignment.)

This assignment goes to the Court’s permit-
ting (over defendant’s objection) the entire 
record in the case of Kitzman v. De Candio,, to be 
received in evidence.

It appears from a statement made by the 
learned trial judge (by agreement between the 
trial attorneys), that Weisman, the defendant 
(or more correctly Weisman’s firm—Weisman & 
Obshatkin) assigned the checks in question to 
one Meyer H. Kitzman, who brought suit against 
the present plaintiff De Candia, to recover the 
amounts due thereon; that judgment was ob-
tained against him and that execution issued; 
that a levy was made and certain goods and 
chattels sold by the sheriff for an amount, which 
amount was applied upon the judgment which 
Mr. Kitzman recovered against DeCandia (see 
Statement, bottom p. 61, top p. 62). It appears, 
however, that the statement was corrected by the 
attorney for the defendant who stated to the 
Court that it was discovered that the stipula-
tion was wrbng, and that the plaintiff actually 
never obtained anything on the execution, and 
that the goods and chattels were claimed by 
friends and relatives of the family of the de-
fendant (p. 62). After that statement was 
made, it was agreed that the statement by the 
Court should be “ forgotten”  (top p. 63) and 
the plaintiff was ordered to proceed with his 
proof. Plaintiff’s attorney then offered the 
record of the Kitzman case in evidence which 
the Court ordered received (p. 63). To the 
reception of this record, an objection was duly 
taken (see p. 64). The record of the Kitzman 
case is printed on pages 193 to 216, inclusive, 
and contains:
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a. the complaint of Meyer Kitzman v. Luca 
De Candia;

b. defendant’s affidavit of merits;
c. defendant’s answer;
d. plaintiff’s amended complaint;
e. defendant’s answer to amended com-

plaint ;
f. plaintiff’s motion to strike out certain 

parts of defendant’s answer and for sum, 
mary judgment;

g. affidavit of Harry Weisman in support 
of said motion;

h. affidavit of Meyer H. Kitzman in sup-
port of said motion;

i. order striking out defendant’s answer 
and summary judgment;

j. entry of judgment against defendant.
In permitting in evidence the entire record 

of the Kitzman case, great injury might have 
been done the defendant Weisman, because,

Firstly, the affidavit of merits contained a self- 
serving declaration by the defendant that he 
hack a legal defense to the action on the merits 
of the case (p. 196).

Secondly, defendant’s answer contained self- 
serving declarations in his behalf (p. 197).

Thirdly, a wrong impression might have been 
obtained because of the fact that the plaintiff 

itzman added a count to his original complaint, 
IOr g°0(Is sold and delivered which was in the 
same amount as that represented by the checks 
orig ina lly  sued upon (pp. 198-205, inc.).

Fourthly, defendant’s answer to the amended 
complaint again contained self-serving declara-
(PP8 205 206)°f defenSeS t0 Plaintiff,s action

xv̂ tly’. a new issue was given to the jury 
ni • ^ave keen decided adversely to the
vdfll!• therein> and thus caused an unfavorable 

flection upon the defendant herein.
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Even allowing the execution in the Kitzman 
case to go in evidence, was injurious, because 
of the fact that, although it purported to show 
some payment on account, its error was sub-
stantially explained by De Candia, the then 
defendant in the case, who stated that he had 
never paid anything on the Kitzman judgment 
(pp. 146 to top 149).

After the record was put in evidence the de-
fendant, acting within his rights, had the various 
papers which made up that record and which 
were contained in a “ jacket”  examined by his 
witness Jacob W. Silverman, an attorney who 
had acted for the defendant Weisman in the 
criminal proceedings and as attorney for Kitz-
man in the civil suit. That witness, simply went 
on to explain, principally, the difference in the 
various papers that were filed and the changes 
therein made, as well as the procedure in the 
cause (see Record, pp. 111-116, inc.). This 
again permitted the attorney for De Candia to 
cross examine Silverman as to those pleadings 
and to create an atmosphere entirely foreign 
to the questions at issue.

That the record of the Kitzman case, which was 
put in evidence, prejudiced the defendant Weis-
man upon his trial, is shown from a colloquy 
between the learned Court and the jury. It 
seems that after the jury retired, after receiving 
the Court’s charge, it returned to the court for 
further instructions. The conversation between 
the jury and the Court appears on the bottom 
of page 182 and top of 183 (at which time, it 
might properly be said, neither of the attorneys 
were present) and is as follows:

A Juror: Yes, sir. Your Honor, may I 
ask in reference to the Sheriff’s sale?

The Court: Surely.
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A Juror: What property was sold? It 
says personal property. Was it store con-
tents ?

The Court: The execution which is in evi-
dence, which you have with you, tells you 
all that I know. I do not know anything 
about it.

A Juror: It just says personal property.
The Court: Yes. I do not know a thing 

more about it.
The consideration, therefore, by the jury as 

to what goods were sold or what money was 
realized in view of the plaintiff’s positive 
statements as hereinabove shown that nothing 
was paid on account of the Kitzman judgment, 
clearly shows that injury undoubtedly resulted 
to the defendant from a consideration of the 
record. If De Candia paid anything on account 
of the Kitzman judgment, his testimony was the 
best evidence and any memorandum made by 
some court officer or any of the papers in the 
cause, was merely hearsay. Besides this, the 
question as to whether store contents or any 
other kind of property, was sold (if any were 
in fact sold) was immaterial, but with all of 
the papers before them the jury, as indicated 
by its questions, evidently considered those facts 
and its verdict, therefore, may have been the 
lesult o f some evidence obtained from the record 
of the Kitzman case, which was not germane to 
the present issue.

It is therefore respectfully urged, for the 
reasons hereinabove set forth, that the judg-
ment, etc., be reversed.



Third Ground of Appeal.
(Fifth and Sixth Assignments.)

In view of the fact that the 5th and 6th 
assignments practically present to this Court 
the same question, they will be argued together.

The fifth assignment relates to a question 
asked of one Jacob W. Silverman, called by the 
defense, as follows:

“ Q Your advice to your client at that 
time was that, although no consideration 
passed at the time the check was made, the 
maker is criminally liable!”

and the sixth assignment which was an excep-
tion to a question asked the same witness by 
the trial court, as follows:

‘ 1Q Do you know of any case in New 
Jersey that holds that!”

Jacob W. Silverman, an attorney and 
counselor-at-law of this State, was sworn on 
behalf of the defendant. He is the attorney to 
whom the defendant applied for advice before 
the criminal complaints were made. Mr. Silver- 
man testified as to what the defendant told him 
concerning the transactions involving the checks, 
and testified as to the advice which he gave to 
his client, the defendant. After having qualified 
and given his testimony as above stated, he was 
properly cross examined by plaintiff’s attorney 
as to what information had been given him by 
the defendant, before he gave him any advice. 
After the Court questioned him as to what his 
legal authority was for advising his client that 
he could make a criminal complaint upon a check 
given on a past due book account (p. 124) he 
was further questioned as to his legal knowledge 
on that subject. The first question asked, to
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which defendant took exception, appears in line 
33, page 125, as follows:

Q (By plaintiff’s attorney): “ Your ad-
vice to your client at the time was, that, 
although there was no consideration passing 
at the time the check was made the maker 
would still be criminally liable ?”

After an objection was made by defendant’s 
attorney to this question upon the ground that 
it was immaterial whether counsel was right in 
his opinion, as long as the witness was compe-
tent, the Court said:

“ I do not believe that the advice of just 
any counsel is excuse for making complaint. 
I think it must be competent counsel. I 
think that might go to the competency of 
counsel. ’ ’

An objection was then taken to the question, 
which objection was overruled.

The answer gave it as the witness’ opinion 
that he believed a complaint was legally justified 
under the statute, whereupon the Court asked 
the following question, to which an exception 
was duly taken:

“ Q Do you know of any case in New 
Jersey that holds that?”  (Bot. p. 126),

to which the witness answered
“ A No, I relied on the statute.”

The latter part of this answer was stricken out, 
so that witness’ answer became merely “ No.”

The whole effect of the questions asked of, 
and the answers given by, the witness Silver- 
Man, was that he was unlearned in the law and 
that naturally, therefore, the defendant was not 
excused from the result of his complaint, be-
cause he relied upon a lawyer who advised him 
erroneously in the matter. v
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It is a complete defense to an action for 
malicious prosecution to show that the defendant 
fairly presented the facts to competent counsel 
and that he was advised by him to take the 
action which he did, irrespective of the fact 
that his opinion was wrong. The rule is laid 
down in the early case of Potter v. Casterline, 
41 N. J. L. 22, which was an action for malicious 
prosecution based upon the charge, against the 
plaintiff, of larceny. Quoting from 1 Am. Lead. 
Cas. 267 (*215) the Court said, at page 29:

“ If a party lays all the facts of the case 
fairly before counsel of competency and in-
tegrity, before beginning proceedings, and 
acts bona fide upon the opinion gave by that 
counsel, however erroneous that opinion may 
he, he is not liable to this action. * * * 
A defendant cannot excuse himself by show-
ing that he consulted with an unprofessional 
person and followed his advice.”  (Italics 
mine.)

In view of the conclusion to which the jury 
might possibly have come respecting the ignor-
ance of counsel on that particular subject (if he 
was ignorant), which conclusion was amply justi-
fied by the questions and answers as herein 
stated, the defendant was undoubtedly prejudiced 
in his defense.

The test of incompetency is not based upon 
any exact knowledge of a particular legal 
principle, and the Court having developed the 
fact from the witness that he had no knowledge 
of any cases supporting his opinion, his testi-
mony was, evidently, given little or no credit by 
the jury.

It is, therefore, respectfully submitted, that 
for this reason, the judgment, etc., be reversed.
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Fourth Ground of Appeal. 
(Eighth Assignment.)

The error complained of here, is, that the 
Court erroneously charged the jury as follows: 

“ Now, if, as I have read to you in the 
case decided by the Chief Justice, it was 
the agreement between the plaintiff and the 
defendant that this check for $11.50 was not 
to be immediately used, then this statute 
under which these criminal proceedings were 
brought, does not apply and this defendant 
had no right to institute these criminal pro-
ceedings against the plaintiff. If that be 
the situation, then the defendant had no 
reasonable and probable cause for institut-
e s  .the criminal proceedings so far as that 
check of $11.50 is concerned. ”

This objection is raised by defendant’s excep-
tion to charge found on page 180, line 30.

If the argument made by the defendant herein 
under his first assignment is sound, then 
naturally, what the Court said, as above, con-
stituted legal error, for he repeats that if the 
agreement between the plaintiff and the de- 
endant was, that the check for $11.50 was not 

to be immediately used, then the defendant had 
uo right to institute the criminal prosecution. 
 ̂ thus appears that the utmost importance 

attaches to the question as to whether the Court 
erred m permitting the plaintiff De Candia to 
P ve testim ony that the check for $11.50 which 
, t0 defendant, was not to be immediately 
used but was to be held a “ couple of days.”

If, therefore, the first assignment of error is
2  thf J his Present assignment is equally
1  ^  ] he defendant was Prejudiced by the
Hn made by the Conrt in the respect men-
reâ rm ^  ^  judSment> etc-> ^ould, for this ieason, be reversed.
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All other grounds of appeal assigned for 
reversal, but which have not been argued herein, 
are hereby abandoned.

It is most respectfully urged that, because of 
the errors herein pointed out, the verdict of 
the Circuit Court heretofore rendered, upon 
which verdict judgment was entered, should be 
set aside and a new trial granted.

Respectfully submitted,

BENJAMIN M. WEINBERG, 
Attorney for and of Counsel 

with Defendant-Appellant.


