
F a n n ie  E. M o u n t ,

v. 1
On three Ap-

Th e  Pr e s id e n t  an d  D ir e c t o r s  o e  t h e  peals. 
M a n h a t t a n  Compa ny  and W i l l ia m 
8. M o u n t .

B rie f  of  B e d l e , M u ir h e id  &  M c G e e  fo r  t h e  P r e s -
id e n t  a n d  D ir e c t o r s  o f  t h e  M a n h a t t a n  Com -
pa n y .

The facts of this case are so well stated in the 
opinion of the Vice-Chancellor, case, page 57, that it 
is unnecessary to recite them here. .

As will be seen by reference to the pleadings, the 
original bill made a claim on behalf of Mrs. Mount 
as administratrix of Andrew Mount, and prayed re-
lief to her in that capacity. To that bill we filed a 
plea on behalf of the bank, in which we pleaded 
Andrew Mount’s bankruptcy, and alleged that what-
ever rights he possessed, if any in the claim in con-
troversy, passed by the bankruptcy to his assignee 
in bankruptcy, and that she had no equity therein.

Case, pp. 2-17.

Thi^ plea after argument, was sustained by the 
Vice-Chancellor.
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Tlieu Mrs. Mount obtained leave to amend 
her bill, and did so by setting up the bank-
ruptcy and its various proceedings, and alleged 
that under an order of the bankrupt court the as-
signee in bankruptcy sold the lauds of the bankrupt 
at auction ; that William S. Mount, one of the de-
fendants, bought them and took a conveyance from 
the assignee of said lauds and all rights and equities 
of redemption of said assignee and said bankrupt 
therein, and of all the claims, rights, estates^ and in-
terests of every nature of the said assignee, as well 
as of said bankrupt in and to said lands, and that 
he conve}Ted the same to Mrs. Mount.

The amended bill then charged that by reason 
thereof Mrs. Mount stood in the same position as the 
assignee had theretofore stood, and prayed in her 
individual right for an accounting and payment to 
her of any balance found due.

The other defendant, William S. Mount, filed an 
answer in the nature of a cross bill, making the same 
case as Mrs. Mount, excepting that he alleged him-
self to be the purchaser from the assignee in bank-
ruptcy, omitted all reference to any deed to her, and 
prayed for himself the same relief that Mrs. Mount 
had prayed for herself.

Case, pp. 21-33.

To this new case the bank obtained leave to file 
three pleas.

Case, pp. 53 and 54.

And under that leave did file the three pleas now 
in question.

Case, pp. 34-36.

Three similar pleas mutatis mutandis were filed 
by the bank to Wm. S. Mount cross answer under 
the same leave.

Case, pp. 53 and 54.
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Both the complainant, and William S. Mount 
moved to strike out the pleas filed to their respec-
tive pleadings.

The Yi ce-Chancellor sustained the first plea to 
the bill, and struck out the other two, on the ground 
that the first plea being good, the other two were 
unnecessary.

He did not consider or rule upon the pleas filed to 
W. S. Mount’s answer, but under our motion, struck 
out the whole cross part of his answer.

All parties appealed.
The complainants from the order sustaining our 

first plea.
W. S. Mount from the order striking out his cross 

answer.
The bank from the order striking out their second 

and third pleas.
They did this as a measure of safety. They re-

garded both pleas as good, and in case this Court 
should overrule the Court of Chancery on the first 
plea, they wanted the benefit of these two pleas, 
each of which they conceived to be a perfect answer 
to the bill of complaint.

This being the status we respectfully contend that 
the Vice-Chancellor was right in sustaining our 
first plea to the bill, and in striking out William S. 
Mount’s cross-answer, and wrong in striking out our 
second and third pleas to the bill.

I.

The Chancellor was right in sustaining the first 
plea.

It alleges:
That in the life time of Andrew Mount, and be-

fore the filing of the petition in bankruptcy.
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And on May 28, 1875. the bank filed its bill to 
foreclose.

That Andrew Mount, William S. Mount and 
many others, naming them and covering all inter-
ested parties were made defendants.

It sets out the substance of the foreclosure bill, 
and shows that all necessary allegations were con-
tained therein.

It alleges amendments bringing in afterward 
parties who had subsequently acquired interests, 
and among them Mrs. Mount, then Fannie E. Collis.

It alleges each step in the proceeding in detail, 
and shows that all defendants were broug * into 
Court and that all proper steps were taken to final 
decree.

It alleges appearances by Andrew Mount, William 
S. Mount and Fannie E. Mount the complainant, 
and answers by Andrew Mount and William S. 
Mount.

It shows reference to a master and proofs and 
report.

That the amount found to be due was $80,241.26, 
with interest from July 21, 1876, besides costs and 
counsel fee.

It shows decree for foreclosure and sale to make 
that amount, and provision for a decree for defici-
ency.

It shows the issue of a fieri facias to the Sheriff of 
Monmouth.

Due advertisement and sale bv that officer.

Purchase by the bank for $10,000—and finally con-
veyance to them for that consideration. It avers 
that the petition in bankruptcy was filed March 14th, 
1876, and that all proceedings thereunder were sub-
sequent to that date. That all the parties now be-
fore the Court were then before the Court, and had
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due notice, and that the alleged conveyances by the 
assignee were all subsequent to the commencement of 
said suit.

It avers that by said foreclosure proceedings and 
sale and conveyance, all title to said lands passed 
from Andrew Mount, and all persons interested 
therein, to the'bank, and that Andrew Mount and his 
assignee and all claiming under either, were thereby

(1) foreclosed of all equity of redemption in said 
lands, and

(2) That the deeds by which complainant claims, 
j were subsequent and subject thereto, and passed no

Jt r title as against said decree, execution, sale and con-
veyance, and

(3) That by reason thereof, her right, if she ever 
had any, was cut off.

This made a case.

One . The mortgage in question was in the New 
York form, and differed from our usual New Jersey 
mortgages only in that it provided that in case of de-
fault it should be lawful for the mortgagees to enter an 
sell without process of law, or the intervention of a 
Court.

But this clause was not intended to abridge the 
mortgagee’s right to enforce his security by foreclo-
sure in a court of equity and sale under execution. 
It was meant to and by lawr did enlarge, not diminish 
his remedy.

It created no new trust. It laid no uew7 duty up-
on him. It was not compulsory. It gave him the 
right to enforce his mortgage by seizure and sale, if 
indeed our New Jersey law would permit him so to
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do, but it did not divest him of his ancient right to 
enforce it by suit. There was then nothing in the 
mortgage itself which created any trust greater than 
every mortgage creates, namely, that after the mort-
gage debt is satisfied, the proceeds of the sale in 
foreclosure shall be returned by the sheriff to the 
mortgagor or paid into court for his benefit.

Two. But it is contended that some new trust 
was created by the letter of the president of the bank 
of January 2, 1874, case p. 11.

That letter acknowledged the receipt of sundry 
mortgages, this among the number, stated that they 
were held as collateral security for the note in ques-
tion and renewals thereof, and that upon realizing 
the amount due with interest and all expenses the 
balance was to be returned to Andrew Mount or his 
order.

We submit—

1. That this letter created no trust not already 
expressed in the mortgage.

2. That the word realize used there meant the 
selling price realized at the judicial foreclosure sale.

3. That it did not change the status of the parties 
as to the method of ascertaining the proceeds of sales.

4. And, finally, that whatever may be its force, it 
did not bind the bank because it was not executed 
by the corporation, nor is any authority shown or 
alleged, in the president to execute a declaration of 
trust for the bank, or to bind the bank by so doing.
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The only effect which this letter.could be held to 
have was that it was an admission by the president 
of the bank, that the real indebtedness was $75,000 
and interest, and not $275,000, as stated in the mort-
gage. Beyond that it did not change the status in 
any respect whatever.

Th r e e . We further submit that the selling price 
realized at the foreclosure sale, namely $10,000, was 
as to all the parties to said suit, and all claiming un-
der any of them, the amoun t realized from that mort-
gage, and there is nothing disclosed in any paper in 
the case, which gives the defendants any right to go 
further and inquire what was realized from it after-
wards, by any subsequent sale, by the purchaser at 
that sale.

If the selling price was grossly inadequate, it 
could have been questioned in that suit, if ques-
tioned in time, but in any collateral suit it is a thing 
at rest, it is not subject to attack.

It does not in this suit admit of argument. All 
parties to the suit are bound by the decree, and by 
the proceedings taken thereunder.

Snyder vs. Blair, 6 Stew. 208, and cases 
cited.

Dinsmore vs. Wescott, 10 C. E. G., 302. 
Hewitt vs. Montclair By. Co., 10 C. E. G., 

100.
McGee vs. Smith, 1 O. E. G., 462.

It appearing then that the mortgage in question 
has been realized upon, that the amount realized 
was greatly less than the debt owing, and 
it not appearing that anything had been realized 
from anything else, and the attack being made
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only as to this particular mortgage, the plea is a 
complete answer to t ties bill, and, if true in fact, en-
titles the bank to a decree of dismissal of the bill 
with costs.

F o ur . It was contended before the Vice-Chan-
cellor that the assignee in bankruptcy, not being 
made a party to the foreclosure, was not cut off 
thereby.

It will be remembered that the petition in bank-
ruptcy was filed after the beginning of the fore-
closure suit.

But the Supreme Court of the United States, 
which is final authority on all questions arising 
under the bankrupt act, has held :

1. That where bankruptcy arises after suit for 
foreclosure brought in a State Court, the assignee in 
bankruptcy stands as any other purchaser would.

2. That if the assignee desires to be heard, he 
must himself apply to the State Court to be admitted 
as a party defendant.

3. That a court cannot take judi hal notice of pro-
ceedings in another court and that it is its duty to 
proceed with the parties before it, until by proper 
pleadings it is informed of the changed relation of 
parties to the subject matter of the suit.

4. That the jurisdiction conferred upon the Fed-
eral Courts for the benefit of the assignee in bank-
ruptcy is concurrent with and does not divest the 
State Courts, iu suits in which they had cognizance.

5. That in such a case, the decree of the state 
court would be binding and conclusive against the 
assignee, the same as it would against any other
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person on whom the title had fallen since the suit 
was commenced.

Eyster v. Gaff et al, 91 U. S. 521, and 
cases there cited.

This court liaS held the same doctrine.
Dayis v. Sullivan, 6 Stew. 569.

And therein affirmed the Court of Chancery which 
had previously held it.

Esterbrook Co. v. Ahern, 3 Stew. 3.

These cases are conclusive on this point and seem 
to me to leave no room for further discussion of the 
question.

There was therefore no error in the decree of the 
court below, in sustaining the first plea and I submit 
that the complainant’s appeal should be dismissed 
with costs and the record remitted to be proceeded 
with accordingly.

II.

The cross-answer of William S. Mount was prop-
erly stricken out.

1. The cross bill makes a new case not germane 
to the case made in the bill.

a. It claims that the defendant, Wm. S. 
Mount, and not the complainant, is entitled to 
the accounting and payment.

b. It grounds its right to relief on the as-
sertion that at the foreclosure sale somebody
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on belialf of the bank induced W. S. Mount 
not to bid, on the promise that if he refrained 
from so doing the bank would hold the prop-
erty in trust for him, and were, bv reason of 
that promise, bound to account and pay to 
him.

c. It seeks to litigate matters foreign to the 
bill of complaint between the answering de-
fendant and the bank, which is also a de-
fendant.

It is therefore irregular and cannot be main-
tained.

Carpenter v. Gray, 10 Stewart, 389. 
Krueger v. Ferry, 14 Stew. 432.

B e a s l e y , C. J., s i t - ) T 1  ^  t , «  . . .
. ting as Master in j  Jackson v- 3 E. G. 145.

2. Tlfe cross bill does not disclose any equity. 
The gravamen of the crossbill is the alleged promise 
made at tlie time of the foreclosure sale. This, if 
true, presents a case for an action at law, in assump-
sit or covenant and not a ground for a suit in equity.

3. It appears on the face of the cross bill that 
the bank acquired title at the foreclosure sale and 
took possession thereunder, that they did it under 
execution in said foreclosure issuing out of the 
Court of Chancery, bv virtue of said mortgage.

This being so they were under the decision of the 
Court of Chancei^ in this cause, and by all the cases 
in equity, bound by the foreclosure decree, and their 
action in this case barred.

For all these reasons their cross bill can not be 
maintained.
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4. The proper way to dispose of it is by motion 
to strike out.

Carpenter v. Gray, 10 Stew. 389.
Krueger v. Ferry, 14 Stew. 432.

There was therefore no error in the decree dis-
missing the cross bill and William S. Mount’s ap-
peal should be dismissed with costs.

III.

The second and third pleas of the bank to the 
complainant’s bill, ought not to have been stricken 
out.

1. They were filed by leave of the Court.
Case, p. 53.

2. They each constituted a complete defence.
See on this head, page 12 of this brief.

3. They were necessary to the Bank’s defence, in 
case the decree sustaining the first plea should be 
overruled.

4. Being good pleas, it was illegal for the Vice- 
Chancellor to strike them out. If the allegations 
therein made were true, the cause was at an end, 
and it was not competent for the Court to say that 
they Avere unnecessary, because something else was, 
in his opinion, sufficient to determine it.

It was not the case of a final decree, founded on 
one of several equities.

In that case a reversal would open the whole case,
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and permit ali questions to be considered; whereas 
here, the defence itself was being stricken out, and 
that too, without consideration on the part of the 
Court.

Meeker v. Marsh, Sax. 198.
McEwan vs. Broadhead, 3 Stock. 129.

5. The motion to strike out the plea was not cor-
rect practice. The defendants were entitled to have 
them set down for argument, and to have a decree 
on each.

Corlies vs. Corlies Exec., 8 C. E. G. 197.

The pleas each constituted a complete defence.

The second plea constituted a complete defence.
It averred that the alleged deed from the assignee 

in bankruptcy to William S. Mount did not by its 
terms convey any title to the lands or claims set up 
m the amended bill, and that the deed by W. S. 
Mount to the complainant did not. This was a 
good plea.

The bill alleged a deed from the assignee to W.
S. Mount of the lands and all rights and equities of 
redemption of the assignee and bankrupt therein, 
and of all the claims, rights, estates and in-
terests of every nature of the assignee, as 
w'ell as of the bankrupt to said lands and a 
conveyance thereof by said W. S. Mount to the com-
plainant, and that by virtue thereof the complainaut 
became vested with the same interest, equities, 
rights of redemption, claims, choses in action and 
rights in action, property and rights of property as 
became at any time vested in the assignee under the 
bankruptcy proceedings.

Case, pp. 19 and 20.
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Now, no matter if all the rest of the bill were true 
and potential, if this one fact were untrue the com-
plainant had no case.

But the bank could not demur to this allegation 
for that would be an admission of its truth, and 
denial only of its effect.

1 Barbour’s, Chy. Prac., Sec. Ed. p. 105.

The plea puts in issue this one jurisdictional fact.
It was the proper and the only safe way to raise 

this question of fact.
It says, the deed did not by its terms convey any 

title to the equity in question in the suit.
It reduces the defence to a single point and from 

thence creates a bar to the suit.
This is the legitimate office of a plea, and is proper 

practice.
1 Bar. Ohy. Prac., 2d Ed. p. 114

It is a negative plea, and is strictly within the 
rules.

1 Bar. Chy. Prac., 2d Ed. p. 114

If true it ends the case.

The Vice-Chancellor, therefore, had no power to 
strike it out. It was his duty to hear and deter-
mine it, and any other course was error.

The third plea constituted a complete defence.

The bill of complaint was filed 24 Oct., 1885.
Case, p. 17.

It alleges that the petition in bankruptcy was filed 
by Andrew Mount 14 March, 1876, that is, upwards
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of nine years before the suit was begun. Gase, p. 18. 
That the deed fiom the assignee in bankruptcy to 
William S. Mount was made about 20th December, 
1878, that is, nearly seven years before the suit was 
begun.

Case, p. 19.

The plea, after recitng the bankruptcy, alleges that 
the bankruptcy acts in force during the whole time 
of all the transactions in question, provided that no 
suit at law or in equity should in any oase 
be maintainable by or against an assignee in 
bankruptcy, or by or against any person
claiming an adverse interest, touching the property and 

' rights of property of said bankrupt transferable to or 
ve'sftd in such assignee in any court whatsoever unless 
the same should be brought ivithin two years from  the 
time the cause of action accrued for or against such as-
signee.

It recited the various acts, alleged that they were 
not in this respect repealed or in any wise abrogated 
or annulled, and that the claim in question was with-
in its provision. It recited the various proceedings 
and dates, made sufficient averments as to what con-
stituted the time when the cause of action arose, and 
that the cause of action in question was covered 
thereby and was barred by said statutes before the 
beginning of the suit.

This was a good plea and if true was a complete 
bar to the suit.

The court will observe that the limitation of two 
years applies to suits by two classes of persons.

1; Suits by or against an assignee in bankruptcy.
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2. Suits by or against any person claiming an 
adverse interest touching property, and rights of
property of the bankrupt.

Also that the latter class of suits embraces prop-
erty and rights of property of two classes.

1. Property transferable to the assignee.

2. Property vested in the assignee.

This suit comes under the second class of persons,, 
namely, those claiming an adverse interest touching 
rights of property, and refers to rights of property 
covered by both heads as to kind.

The claim in question was transferable to the 
assignee, else the complainant has no case. It was 
at one time vested in him, else she has no case, for 
she claims under him.

Notice also the sequence of events.
The petition in bankruptcy was filed March 14,

1876.
Case, p. 18.

The assignee was appointed May 31, 1876.
Case, p. 18.

The deed by the sheriff to the bank was made 
December 12, 1879.

Case, p. 41.

The alleged deed by the bank to the Navesink 
Park Company was made February 9, 1880.

Case, p. 12.

The deed by the assignee to William S. Mount 
was made December 20, 1878.

Case, p. 19.
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This suit was commenced October 24, 1885. 
Case, p. 17.

Now the cause of action arose either when the pe-
tition in bankruptcy was tiled, or when the assignee 
was appointed, or when the deed by the sheriff was 
given to the bank.

But the first and second of these dates were each 
more than nine years, and the third more than five 
years before the commencement of this suit.

The statute had therefore run against this action, 
whichever time shall be determined to be the con-
trolling date.

The following authorities are in point.
The time begins to run when the assignee is ap-

pointed.
Bank v. Sherman, 101 U. S. 405.

The assignment relates back to the filing of the 
petition, and the title of the assignee to all the prop-
erty and effects of the bankrupt vests from and as of 
that date.

Bank v. Sherman, 101 U. S. 405.

The two years limitation runs against purchasers 
from an assignee, seeking to maintain by suit their 
title to propertv purchased of him.

Gifford v. Helms, 98 U. S. 248.

The assignee became vested with all the rights of 
the bankrupt as of and from the date of the filing of 
the petition, which was March 14, 1876, and actu-
ally held them from his appointment, which was 
May 31, 1876.
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The bank claimed adversely from at least the date 
of the sheriff’s deed, which was December 12, 1879, 
so that from at least December 12, 1879, the cause 
of action, if any, existed.

Gifford vs. Helms, 98 U. S. 253.

The act applies to suits to recover debt as well as 
to a controversy concerning property.

Jenkins vs. International Bank, 106 U. S. 
571.

It applies to all judical contests touching the 
property or rights of property of the bankrupt, 
transferable to or vested in the assignee, when the 
interests are adverse and have so existed for more 
than two years from the time the cause of action ac-
crued.

Bailey vs. Glover, 21 Wall. 346.
Harvey, Assg. vs. Gage, 31 Fed. B>. 275.

An assignee in bankruptcy held notes secured by 
a mortgage given by the bankrupt. Third parties 
held notes secured by the same mortgage.

The assignee foreclosed in an equity court and 
sold under decree. By leave of the Court he bought 
at the sale.

He paid their shares to everybody but the defend-
ant, one of the third parties. More than two years 
after the foreclosure sale the defendant instituted 
suit to avoid the foreclosure.

The assignee filed a bill to quiet title. The de-
fendant filed a cross bill praying that the sale might 
be set aside.

Held—»That her suit was barred by this statute.
(E. D. Missouri, 1882.) Phelan v. O’Brien, 

12 Fed. E. 428.
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Also, that the same doctrine would apply if the 
purchaser had been a stranger.

Phelan v. O’Brien, VA Fed. R. 430.

This case was affirmed by the Circuit Court on ap-
peal.

Phelan v. O’Brien, 13 Fed. R. 656.

These cases establish beyond controversy the con-
tention of the plea, namely, that the complainant’s 
right of action, if she ever had any, on the claims in 
question, was barred before the beginning of the 
suit, and that by reason thereof she cannot maintain 
the suit.

These two pleas then, being good, and each being 
if true, a complete defence to the suit, the bank was 
entitled to have them sustained and to have the ben-
efit of them, and it was error to strike either of them 
out.

We, therefore, respectfully conteud that the de-
cree striking out the second and third pleas of the 
bank to the complainants bill should be reversed 
and the record remitted to be proceeded with ac-
cordingly.

And finally we repeat that the decree sustaining 
the first plea of the bank, and the decree striking 
out William 8. Mount’s cross-answer should both be 
affirmed and their appeals dismissed with costs, and 
that the decree striking out the second and third 
pleas of the bank to the amended bill of complaint 
should be reversed with costs and the record re-
mitted to be proceeded with accordingly.

BEDLE, MUIRHEID & McGEE,
Of Counsel with The Pres. & Directors 

of the Manhattan Co.



I' t o  J m j  C i r t  of
M o u n t  

vs.
Man h a t t a n  Co .

Su ppl e me n t a l  B ri ef  for  t h e  M a n h a t t a n  Co .

Gillette, assignee in bankruptcy, seven years after 
his appointment, obtained an order to sell lands of 
the bankrupt, and thereunder sold and conveyed the 
same to Wisner.

Brown claimed under tax titles obtained before 
the bankruptcy and a deed from the bankrupt after 
the bankruptcy.

Wisner brought ejectment. Brown pleaded seve-
ral pleas, apd among others section 5057 U. B. Rev. 
Statutes.

The U. S. Supreme Court, on writ of error to the 
Supreme Court of Michigan,

Held, as follows :
“ Now the assignee in the present case received 

“ his appointment on the 15th of February, 1873, 
“ and the property in question was at that time ad- 
“ versely held by the defendants under tax sales 
‘ ‘ made by the auditor general of the state of Mich- 
“ igan, and continued to be so held until the com- 
“ mencement of this suit.

“ It is clear therefore that from and after the fif- 
“ teenth of February, 1875, the assignee himself was 
“ precluded by the statute from bringing an action 
“ to recover the lands ; and he could not, after that 
“ time, SELLING THEM TO A THIRD PERSON, ENABLE THE 
“ LATTER TO MAINTAIN AN ACTION THEREFOR. The sale 
“  made by the assignee in April, 1880, could have no 
“ suck effect.

Wisner vs. Brown, 122 U. S. 214.
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I NEW JERSEY

feottrt af feotjs and ^p eals .
■Between \
■  WILLIAM S. MOUNT, Appellant, I
I and. ( Ä  „> On Bill, &c.

I  THE PRESIDENT AND DIRECTORS OF (
THE MANHATTAN COMPANY, J

Respondents. /

POINTS OF WILLIAM S. MOUNT, APPELLANT.
I.

j The Manhattan Co., by its letter o f January 2, 1874, 
■assumed a special trust to account upon “  realizing”  on the 
■nortgage, for any balance in its hands after paying indebt-
edness to it,

Colebrook on Col. Sec., § 183;
Jones on Pledges, § 659 ;
Slee y. Manhattan Co., 1 Paige Ch. J<§.

n.
B  The assignments of the mortgage being confessedly only 
■ r collateral security, a special trust to account for the 
Balance is implied by law.

4 Kent's Com. (2d Edition), p. 305;
Bill on Trustees, pp. 65, 66, 91, 96, 103, 173;
Lorrillard v. Silver, 35 Barb. 3 2 ;
Wilkins v. Wright, 6 Me Lean $¿0.
Warren v. Emerson, 1 Curtis C. C. (Me.), 239; 
Blennerkasset v. Bay, 2 Ball £ B. 133.
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III. *

The Manhattan Co., by its representations and acts at 
time o f the sale, is estopped from denying the existence of j 
the special trust.

Bigelow on Estoppel (4th Ed.), pp. 578, 655, 656, 657, 
661;

Den v. Baldwin, 1 Zab. 395, 4.03 ;
Martin v. Righter, 2 Stock. 510, 526 ;
Morris $  Essex R. R. v. Green, 2 Me Cart. 470; 
Morris Canal Co. v. Lewis, 1 liras. ###;
Diercks v. Kennedy, 1 C. E. G. 210;

• Onderdonk v. 6rra?/, 4 O. E. G. 65 ;
Kuhl v. Jersey City, 8 C. E. G. 8 4 ;
Brinkerhoff v. Br inker hoff, 8 C. E. G. 4f7'7 J 
Mutual Life Insurance Co. v. Norris, 4 Stew. 583; 
Colebrook on Col. Sec., p. 413, § 312;

IV.

This special trust was not cut off by foreclosure of the I 
assigned mortgage.

Colebrook on Col Sec., p. 238, § 183;
Jones on Pledges, § 659;
Jones on Mortgages, § 1931-1934 ;
Brown, Admr. v. Tyler, 8 Gray 135;
Slee v. Manhattan Co., 1 Paige Ch. 52, 79 ;
Rue v. Dillingham, 73 Me. 59 ;
Davoue v. Fanning, 2 Johns. Ch. *268;
Hollbridge v. Gillespie, 2 Johns. Ch. *30;
Moses v. Murgatroyd, 1 Johns. Ch. *119 ;  .
Bergen v. Bennett, 1 Games Cas. * i ;
Monro v. Allaire, 2 Carnes Cas. *183 ;
Hall y. Henderson, 84 III. 611;
Hoyt y. Mar tense, 16 N. Y. 231;
Fulton v. Whitney, 66 N. Y. 548 ;
Bennett v. Austin, 81 N. Y. 308 ;
Dalton v. Smith, 86 N. Y. 176.
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Y.

Andrew Mount and William S. Mount, as beneficiaries 
under the declaration of trust, contained in the letter of the 
president of thè Bank, and as claimants under the result- 
png trust implied by law, are not cut off from their rights 
[by the foreclosure decree because such trust was not set 
[forth in the foreclosure bill and they were not made defend-
ants to the foreclosure suit in that capacity.

Wade v. Miller, 3 Vr. 296.

VI.

I' It is a rule of law that a trustee shall not, by purchase of 
his trust property at a sale, be permitted to make profit to 
[himself at the expense of his cestui que trust.

Whithcote v. Lawrence, 3 Ves. 740 ;
Michoud v. Girod, 4 How. 603; *
Wormley v. Wormley, 8 Wheat. j $ l ;
Sloo y. Law, 3 Blatck. 469 ;
Staats v. Bergen, 2 C. E. G. 297;
Creveling v. Fritts, 7 Stew. 134;
Marshall v. Carson, 11 Stew. 260.

VII.

Wm. S. Mount, by purchase and conveyance from the 
Assignee in bankruptcy, beeame the owner of the land and 
of the trust attached thereto:

4 Kent Com.. (2d Ed.), pp. 303, 304.

V III.

I The averment of the first plea of the Manhattan Co. that 
[tie trust did not pass to William S. Mount by the terms of 
f  e assignee’s deed cannot be set up by plea, but must be pre-
sented by answer or demurrer. To deny that we have the 
I  ̂or ^ e  use is to deny that we have the deed.



4

IX.

The second plea of the Manhattan Co., that the claim of 
William S. Mount is harred by the U. S. Statute o f Limita-
tions contained in the Bankrupt Act, should be set up by 
demurrer rather than plea, as all the facts on which it isl 
founded are set forth in the bill. |

As to what are proper subjects o f pleas, see 
Story’s Eq. Pleadings, §§ 647, 660 ;
Lube on Pleadings, SJ/,1.

X.

The U. S. Statute o f Limitations does not apply to such 
claims.

In Re Fred J. Conant, 5 Blatch, 64-;
Stevens v. Hauser, 89 N. Y. 302;
Sedgwick v. Carey, 4- Benedict 562;
Notes to Bump on Bankruptcy (8th Ed.) pp. 544-54^; 
Price v. Phillips, 3 Robt. 44$ >

“  “  f t  “  m m ;
Dorley v. Va. F . and Marine Ins. Co., 2 Hughes 48®-

XL

The statute only begins to run from the time the action 
“  accrued,”  and the cause of action only accrued to William
S. Mount when the money was realized by the hank, by sale! 
February 9th, 1880, to the Xavesink Park Co. for $125,OOO.j 

Brown Admr. v. Tyler, 8 Gray 535;
Clark y. Clark, 17 How. ( O. S.) 315 ;
Phelps v. MacDonald, 99 V. S. (9 Otto) 298; 
Carpenter v. Bank o f Rahway, N. J. Sup. Ct., Not] 

Term, 1887.
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xn.
The matter set up by ¥ m . S. Mount in his answer by 

way of cross-bill, was the proper subject o f a cross-bill and 
should not have been stricken out.

Siorg Eq. Pleadings, §§ 389-394- ;
Nelson v. Dunn, 15 Ala. 501 ;
Josey and als. v. Rogers £ Andulf, 13 Georgic/p-78 ; 
Chandler v. Herrick, 3 Stock. 4$7 ;
H offv. Burd, 2 C. E. G. 201;
Kirkpatrick v. Corning, 13 Stew. 255 ;
Chester Iron Co. v. Beach, 13 Stew. 63 ;
Beck v. Beck, N. J. Law Journal, Sept., 1887, Voi. X , 

p. 269.
W ILLIAM  L. D AYTOX,

Counsel for Vm. S. Mount, Appellant.
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Between
I WILLIAM S. MOUNT, Appellant, 

and
I THE PRESIDENT AND DIRECTORS OF 

THE MANHATTAN COMPANY,
Respondents.

POINTS OF WILLIAM S. MOUNT, APPELLANT.

William S. Mount, in his cross-answer, alleges that the 
¡Manhattan Bank, in Dec. 1873, discounted the promissory 
[note of Wilmerding & Mounts for $75,000. Andrew Mount, 
¡the senior member of the firm, being a director of the 
Rank at that time, caused four mortgages, previously exe-
cuted to other parties, upon property of the estimated value 
■of at least $443,000, to be assigned to the bank to secure it 
¡against arjy loss upon said note. One of these being a 
■mortgage for $275,000 made by Andrew Mount and William 
IS. Mount upon a large tract of land in Monmouth county. To 
¡guard against any misunderstanding, and to secure himself 
■against any possibility of this large amount of property 
■>emg sacrificed to his loss, Andrew Mount caused a decla-
ration of trust to be written and delivered to him by the



president of the bank, in which he acknowledged the receipt 
o f these mortgages, and declared that the bank held them 
as collateral security for said note, and that upon realizing 
the amount due on the note with expenses, the balance was 
to be returned to Andrew Mount or his order.

Here was a distinct declaration of trust. Neither the] 
bonds nor the mortgages were made directly to the hank, 
but to other parties and assigned to the bank. The mort-
gages were in terms given as security for the bonds. The 
bonds and mortgages were distinct evidences o f indebted-
ness, assigned over to, and expressly in writing received by, 
the bank in trust to secure the $75,000 note. In 1879, the 
bank, under foreclosure proceedings commenced in 1875, 
and by virtue of a jk. fa. issued ip 1876, which had lain in the 
hands of the sherifFfor over three years, caused the largest 
o f these mortgaged'premise3 to be sold. Andrew Mount 
had, in the meantime, become bankrupt and died, and my 
client, the former part owner of the same premises had, at 
the assignee’s sale, bought in the property and become the 
legal owner of it and of the equity o f redemption in it. At 
the sale* however, two directors of the bank, acting as its 
agents, induced my client to refrain from bidding, repre-
senting to him that it would only cause unnecessary ad-
ditional expense in the way of commissions, &c,, for him 
to bid against them, because if they bought the property 
they would continue to hold it for his benefit, and he could 
still have the right to redeem it by effecting a sale on his 
own account or by paying the note, thus recognizing and 
affirming the trust and its effect by words and acts which 
not only confirm and enforce the trust character o f the writ-
ten declaration before given, but the acts and words being 
done and said, for the purpose of influencing the action of 
my client at the sale, and for the purpose of inducing him 
not to bid and protect his interests, as he would otherwise 
have done, estop the bank from now denying the trust above 
set forth, and at the sale confirmed.

Colebrook on Collateral Security, pages 585, 586 ;
Bigelow on Estoppel, 4-th Ed.,pages 655, 656, 667;
Den v. Baldwin, 1 Zab. 395, 403;
Hartwell v. Cameron, 2 Stock. 128 ;
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Martin v. Righter, 2 Stock. 510, 5^6“ ;
Morris $ Essex R. R. Go. v. Green, # Mc Cart. 470 ; 
Morris Canal Co. v. Lewis, 1 Heas. 328 ;
JDiercks v. Kennedy, ? C. Æ. 6r. ;
JTmAÎ v . Jersey City, 8 C. E. G. 84 >
Brinkerhoff v ..Brinkerhoff, 8 C. E. G. -£77 ;

I  It may be broadly said that when one sm Jwris induces 
I [another to contract lawfully with him, or to change his posi- 
Btion under circumstances which, at the time, would justify 
Ba man of care or prudence in acting as was done, the per- 
Bson inducing such action, and taking and retaining the 
I [benefit of it, can ' neither in whole nor in part repudiate 
I [the effect of his conduct.
[ ■ Bigelow on Estoppel, 4th Ed., p. 661.

I Corporations are held responsible under the doctrine of 
[estoppel the same as natural persons.

Colebrook on Col. Sec., p. 413, sec. 312.

I Acts and admissions of one of several administrators will 
[amount to estoppel against them all.

Bigelow on Estoppel, p. 578.
I
I The decisions of the Vice-Chancellor now appealed from 

I [are based wholly upon the assumption that there was no 
I [special trust entered into by the bank ; that the assigns of 
I «Andrew Mount stand in the same position as if the bond 
■accompanying the mortgages had been the primary indebted- 
■pess ; as if there had been no declaration of trust, no repre- 
■sentation and affirmance of that special trust, and no under-
ta k in g  or agreement in its prosecution.
H  ^he Vice-Chancellor holds that Andrew Mount and the 
^■^nk occupied simply and solely the relations of mortgagor 

mortgagee, and that all the rights and equities o f the 
^Brmer were entirely cut off by the foreclosure.

■  If there was such a special trust as we insist, then the 
^■hole argument of the Vice-Chancellor fails, and the Avhole 
^■bric he has constructed falls completely to the ground, 
■ ’his he virtually himself admits. He says in his opinion
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that he is unable to see that any special trust existed other I  
than that of a mortgagee to a mortgagor, and that this was I  
barred by foreclosure.

It is just here, and upon this point, that we respectfully I  
submit the Court below has erred.

The Vice-Chancellor has failed to read between the lines I  
and to see clearly the actual equities of the case. Eel 
speaks of this idea of an equitable trust as a fanciful creation I  
and, on the other hand, would seem to hold that, the execu-l 
tion of the mortgage to other parties, and the assignment! 
subsequently to the bank of property valued at six times! 
the amount of the note and the special receipt, with its I 
declaration of trust, were all steps taken in the prosecu-1 
tion of this transaction, without any meaning, and without I 
intent or effect upon the construction of the contract; that! 
all these measures had no more effect upon the transaction I 
than if Mr. Andrew Mount had given a bond and mortgage I 
for $75,000 directly to the Manhattan Company.

It will not answer to say it was simply to show the real I 
amount of indebtedness for which the mortgages were held, I

Had this been the sole object, the language would have I 
been inserted in the assignments.

The Vice-Chancellor, possessed of the idea that there I 
was no special trust which the bank was obliged to consider, I 
decides first, as to complainant, that all her alleged rights I 
(which are our rights) were cut off by the foreclosure pro* I 
ceedings. From this decision she has appealed. The Vice-1 
Chancellor, still basing his opinion upon the idea that there I 
was no special trust assumed by the bank, by a further I 
decision, ordered to be stricken out with costs all that part I 
o f the answer of William S. Mount as sets up matter which, | 
prior to Chancery Rule Ho. 212, could only be set up by cross-1 
bill. From this decision William S. Mount appeals.

There cannot, it seems to me, be any question but that I 
this order, in its full comprehensiveness, is undoubtedly! 
wrong. William S. Mount sets up in his answer that he, I 
and not the complainant, is the actual owner of the claim! 
against the Manhattan Company, denying that it. has ever I 
been assigned to the complainant, as alleged by her, anil I 
asking affirmative relief against the bank. Certainly the I
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r defendant, William S. Mount, was strictly within his rights 
g ^ H aud Rule No. 212 when he set up such a claim against 

■his co-defendant by way of cross-answer. Before the rule, 
H  he could only have obtained such relief by a cross-bill. It 

■would seem as if it must have been an act of inadvertence 
!Ŝ H o n  the part of the-Vice-Chancellor to have stricken out
e^^^Bthat part of the cross-answer.

His Honor directs to he stricken out all the cross-answer 
^ ^ H w h ich  sets , up the representations of the hank to William 
ltK .  Mount at the sale; the affirmance of the trust by it, the 
iS undertaking by it at that time to hold the property as before 
^^^^Bfor his benefit and subject to his redemption, only as security 
j'.^^^Bfor the debt. All this is ordered to he stricken from 
ltH t h e  cross-answer because, in the judgment of the Court,
 ̂ there was no trust other than that created by the 

n ^ ^ B  mortgage itself, and that was cut off by the foreclosure.
•e There being no other trust, in his judgment, the represen-

tations, conversation, agreement, &c., set up by William S. 
jj Mount as affirming the trust, constituted a new and separate
^^^Btransaction, had no connection with the original claim of 
re ^ ^ B  William S. Mount and of the complainant, consequently 

Bcould not have been set up in this suit by cross-bill, and 
,e ^^^Btherefore was inappropriate to a cross-answer.
r B H

Considering this decision, in the first place, we respect- 
I  ̂ B  fully insist that the Vice-Chancellor ought not to have pre- 

eluded us from proving, by extraneous evidence, that a sep- 
re ^ B  arate trust did exist. That we have the equitable right to 
3r « s h o w  by parol what construction was placed upon the letter 
rj. of the bank by both parties ; such construction not being
^^^^■contradicted by the terms of the letter. We insist that we 
|^^^^Bhad a right to be allowed to prove a special trust by parol 

■  with the letter as written evidence of its existence. Such 
proof would be within the requirements o f the statute of 

| ^ ^ B  frauds. Upon a simple inspection of the papers the Court 
below decides there is no trust, and by striking out the 
cross-answer, deprives the defendant, William S. Mount, 

er ^ ^ B  from the, further prosecution of his claim.
 ̂^ B  A  trust of land may he created by parol, and may be 

^ ^ ^ B  proved by written evidence long subsequent.
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Me Vay v. Me Vay$Cent. Law Rep. ( V-Ch. VanFleet), I 
p. 596.

Resulting trusts are such as are implied by law, and they I 
are excepted from the operation of the statute.

A -trust need not be created by writing, but must be evi- I 
denced by writing.

4 Kent Com., 2d Ed., 305.
Collateral securities are considered as trusts.

Ibid. 307.

The very terms of the declaration o f trust contained in I 
the letter from the president o f the bank were that it should I 
continue until the bank realized upon the mortgages assigned I 

v ——realized not in land, but in money—and that the bank I 
would then hand over the surplus, if any. The bank did I 
not realize when it .acquired the land, but only when it I 
afterwards received the money for it. The word realize has I 
been construed by the Courts in the cases o f 

Lorrillard v. Silver, 35 Barb. 132;
Hall v. Henderson, 84 III. 611.

In deciding upon the effect o f an executory or informal I 
instrument not o f a testamentary nature the Court will I 
adopt the same principles of construction as have been es-
tablished respecting wills. Any expression manifesting an 
intention that the donee o f the property is not to have the 
beneficial enjoyment of the whole or some part o f it, will j 
be binding on the conscience o f the trustee, and will in 
equity effectually exclude any claim by him to the bene- 
ficial interest.

Hill on Trustees, *65.

A  trust may be created by implication or construction of 
law. Trusts o f this description are either implied or pre-
sumed, from the supposed intention of the parties and the 
nature o f the transaction, and are known as ii resulting or 
presumptive trusts;”  or they are raised independently of 
any such intention and forced on the conscience of the 
trustee by equitable construction and the operation'of law, 
and such may be distinguished as “  constructive trusts.”
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| These trusts are exempted from the operation of the 
■statute of frauds.

Hill on Trustees, *91, *96.

In every case the general purpose and intention of the 
■donor, and not the-use of one particular term or another, 
■will decide the question whether the party does or does not 
■take in a fiduciary character.

Hill on Trustees, *66.

It is not essential to have an actual declaration or admis-
sion of the trust, either in writing or by parol; there mav 
■be other circumstances which, when established in evidence, 
■will support the inference that the nominee was intended to 
■take as a trustee for the purchaser.

Hill on Trustees, *103.

Wherever the circumstances are such that the person who 
■takes the legal estate in property cannot also enjoy the bene-
ficial interest without necessarily violating some established 
■principle of equity, the court will immediately raise a con-
structive trust.

Hill on Trustees, *1/t./h

Where the legal interest is vested in a mortgagee to secure 
la debt which is afterwards paid, he becomes a trustee for 
■the mortgagor immediately.

Ibid. *173.

■ The distinction between a debt o f trust and a mortgage 
■is somewhat technical.

Wilkins v. Wright, 6 MeLeanS4-0.

But in the second place, we submit .that the court below 
prred altogether in deciding that no special trust relations 
existed in favor of Andrew Mount or his assigns, different
ttrom thq ê sustained by any other mortgagee to the mort- 
igagor.'
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First—
The very language of the letter o f the president of the I 

hank recites that the mortgages are to be held as collateral I 
security—not as first security only for the payment of the I 
mortgage debt, but as collateral for another indebtedness. I 
It must be admitted, therefore, that the bank does not! 
stand exactly and solely in the position of a mortgagee. I 
Some new character has been assumed by it.

What kind of a character is it ? The cases tell us that by I 
such a change of position the assignee of the collateral I 
mortgage stands not in the same position as the original I 
mortgagee of the land, but holds the position of pledgee ofl 
the mortgage; that if such assignee forecloses the original I 
mortgage, he obtains, o f course, the legal title to the land, I 
but so long as he holds the land his title is subject to the I 
assignor’s equity o f redemption in his mortgage.

Slee v. Manhattan Co., 1 Paige Ch. 4-8 ;
Fulton v. Whitney, 66 N. Y. 54.8 ;
Bennett v. Austin, 81 N. Y. 308 ;
Blennerhasset v. Day, 2 Ball $ B. 133.

Where a mortgage was assigned as collateral for a loan 
with the agreement that the lender, upon receiving pay-
ment of the mortgage, would pay the borrower the excess, 
and subsequently the lender foreclosed, purchased the 
property for the amount of his loan, and afterwards sold 
for an excess, the borrower was adjudged entitled to recover 
this excess of the lender. Jones on Pledges, § 659; Daltons. 
Smith, 86 N. Y. 176; and see, also, Slee v. Manhattan Com* 
pany, and Hoyt v. Martense.

A  transfer of a negotiable note and mortgage to plaintiff ■ 
to indemnify him, he agreeing to re-transfer them if indem-
nified, has been held to be not a legal mortgage, but a con-
veyance in trust.

Warren v. Emerson, 1 Curtis C. C. {Me.), 239;

Secondly—
A  trust in the mortgage being assumed, the Court erred > 

in deciding that a foreclosure of the mortgage cut off ffe 
rights o f equities o f the cestui que trust and his assigns.



■(1.) This special trust was not set up in the hill to fore-
close, and neither Andrew Mount nor ¥ m . S. Mount were 
IU it made defendants in their capacities o f beneficiaries 
Ciider that trust. The foreclosure, could not, therefore, 
afiect their interest as such beneficiaries.

Wade v. Miller, 3 Vr. 296.

■(2.) Foreclosure proceedings on a mortgage held as col-
lateral security and entry and possession thereon do not 
¡change the relations of the parties to the contract of pledge, 
the land being simply substituted as collateral security in 
place of the note or mortgage and remaining subject to 
¡redemption. * * * * * * * *
B it is only from the time of the realization in money after 

■foreclosure of the mortgage securities held in pledge that 
Ithe statute of limitations begins to run against the pledgor, 
Iwhere the debt being paid a surplus remains in the hands 
■of the pledgee.

Colebrook on Col Sec., p. 235, § 183 ;
Jones on Mortgages, § 1931-1934 ;
Brown, Admr. v. Tyler, 8 Gray 135 ;
Slee v. Manhattan Co., 1 Paige Ch. 52, 79 ;
Rue v. Dillingham, 73 Me. 59 ;
Hoyt v. Martense, 16 E . Y. 231;
Dalton v. Smith, 86 N. Y. 176.

■  In Slee v. Manhattan Co., 1 Paige Ch. 4-8, the defendant 
»greed to hold the bond and mortgage and mortgaged 
fc|remises as security for the payment of the note, and in 
■trust to pay back to the pledgor the surplus collected there- 
■from above his note, and to re-assign and re-convey to him 
■tie bond and mortgage, together with such right and 
■interest as they might have in the mortgaged premises. 
■Judge Betts, in his opinion, says: “  These allegations are 
Sufficiently comprehensive and distinct to denote a trust. 
■ (o' Bro. Ch. Cas. 64-6, Eng. Ed., Note.) Equity considers col-
lateral securities to creditors as trusts for the better protec-
t io n  of their debts, and will compel the fulfillment of the 
■nstructions. 1 Johns. Ch. R. 119.”  Slee was allowed to 
^■deem the property two years after final foreclosure; and 

2
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see Munro v. Allaire, 2 Carries Cos. *183; Holbridge v. M  
lespie,8 Johns. Ch. *30.

Before the statute passed in Yew York State e x p m ! 
allowing the mortgagee to purchase at the foreclosures™ 
his right to do so was questioned upon the ground that I  
was a trustee, and although not deciding the case on till 
ground, in the case of Bergen v. Bennett (1804), 1 Crnes > 1  
in Terror, p. 1, Judge Kent seemed to be o f that opinion, a l  
it is said that it was the objection raised in this case whil 
caused the passage by the New York Legislature of t l  
5th section of the Yew York act concerning mortgag{| 
allowing mortgagees to buy at the foreclosure sales; and s i  
Bavoue v. Banning. 2 Johns. Ch. *268. In Massachusetts! 
has been distinctly held, in the case of Brown, t4c5ot, I  
Tyler, 8 Gray 135, that where the holder o f a mortgagel 
collateral foreclosed the same and entered into possessiol 
the property, as well after the foreclosure as before, wB 
equally held in trust for the benefit o f both the pledgor anl I  
the pledgee and was to be disposed of for the benefit of al I  
parties.

The Vice-Chancellor thinks the force o f this decision i l  
broken by the fact thatprecedent rulings in this State liaflB  
held that unless a s^e^ is directly attacked the amount til I  
at the same shall be taken as its value. I respectfully sul I  
mit that the Court is mistaken in drawing such a conclusioi I  
from the premises stated. The principle which we insist I  
established by this case of Brown v. Tyler is, that whc|B 
the holder o f a collateral mortgage security enters into p* |  
session himself under foreclosure proceedings, he continual I  
to hold the property in trust for the benefit o f the pledgofB 
This being established, it follows as a necessary sequent! I  
that if he sells it for more than the amount o f the indebted I  
ness for which it is held as security he must account to In I  
cestui que trust for the balance, and that is just what, a® I  
all that we claim in this suit.

Thirdly—
W e insist that the bank, in its position o f trustee, hadn® I  

right to make a profit for itself at the expense of the ctdA I  
que trust by itself purchasing at the foreclosure sale.
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The case of Hoyt v. Martense, 16 A. Y. 831, in the line of 

which numerous other cases have followed, is §o nearly par-
allel to the one in question, and the oprmcm of the H. Y . 
Court of Errors and Appeals thereon, without a dissenting 
voice, as expressed in the opinion delivered by Judge Bowen, 
covers so completely the points here at issue that I am con-
strained more at'length to call the special attention of the 
Court to it.

The plaintiff, Hoyt, brought his action to compel the 
defendant, Martense, to account for the money received by 
him upon the sale of certain lots o f land, and to convey to 
him certain other lots remaining in his hands unsold, claim-
ing that the lots, and the proceeds of such as had been sold, 
were held by Martense as security for the payment of a 
debt by one Charles Hoyt, who had assigned all his rights 
to this plaintiff.

The facts were these: Charles Hoyt, being indebted to 
Martense in the sum of $3,000, with interest from May, 
1839, assigned to him a bond for $3,500 with a mortgage as 
its collateral, both executed by one Corbitt.

Martense, by a written instrument of the same date, 
acknowledged that he had received such assignment from 
Charles Hoyt as collateral security for Hoyt’s indebtedness 
to him, and agreed to re-assign the bond and mortgage on 
the payment of certain notes also assigned to him by the 
plaintiff at the same time and for the same purpose, account-
ing to him for the principal and interest which may be col-
lected thereon.

In 1842 a bill to foreclose the Corbitt mortgage was filed, 
and in 1842 and 1844, under the decree, all the mortgaged 
premises were sold and were bid in by Martense for $2,785.

In 1847 Charles Hoyt assigned all his interest arising out 
of this transaction to the plaintiff in the suit; the defend-
ant, Martense, having in the meantime made sales o f some 
of the lots bid in by him, for sums exceeding by several 
thousand dollars the debt as security for which the Corbitt 
mortgage was assigned to him.

Judge Bowen says : “  This case cannot be distinguished 
in principle from Slee v. Manhattan Co., 1 Paige 4-8. * * *

“  In the case cited the foreclosure was by advertisement 
under the statute, while in this case it was by action, the



lOf

assignor and assignee being the plaintiffs; and it is claimed 
that these circumstances, especially the fact that the plaintiff 
in this action was a party plaintiff to the foreclosure suit, 
distinguish the two cases.”

“  But I do not understand how or upon what principle 
the rights of Hoyt, the plaintiff in this action, are affected 
by his being made a party to the foreclosure suit. The as-
signment to Martense was, in effect, a mortgage ot the 
mortgage. The object of the action in favor of Hoyt and 
Martense was solely to foreclose the equity of redemption of 
Corbitt, the original mortgagor, in the mortgaged premises, 
and had no reference whatever to the right o f Hoyt to redeem 
the mortgage by the payment of his debt to Martense. 
Hoyt’s right of redemption was wholly unaffected by the 
foreclosure and sale. Had the premises been purchased at 
the sale under the decree in the foreclosure suit, by a third 
person, for an amount exceeding the debt due to Martense, 
the latter would have been liable to account to Hoyt for the 
excess, or at least for such amount of the excess as, together 
with the amount of the debt to Martense, would be equal to 
the amount the original mortgage was given to secure. 
But as Martense purchased the premises at the sale, he, after the 
purchase, held the land in place o f the mortgage, as security for 
his debt. He held the mortgage and the proceeds and avails o f it, 
as trustee for Hoyt, after what was due him was paid, and equity 
will not permit him to purchase in the premises for his own benefit 
and speculate therefrom\ at the expense of his cestui que trust.”  

And see Fulton v. Whitney, 66 N. Y. 64-8 ;
Bennett v. Austin, 81 A. Y. 808 ;
Dalton v. Smith, 86 N. Y. 176.
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■  While there is no general rule that a trustee to sell shall 
¡not be himself the purchaser, there is a rule, and an admit-
ted principle in equity, that he shall not thereby gam profit
[to himself. _ \a
■ In the case.of Whichcote v. Lawrence, 3 Ves. 74-0, -Lord 

fcosslyn (1795-1798), one of several trustees to sell, having 
[purchased, and afterwards sold at a profit, he was decreed 
[to account for the profit with costs. And the rule is appli-
cable whether the sale he made by a trustee of his own 
■authority or under a judicial order or decree.

Stoats v. Bergen, 3 G. E. G. 297.

I A trustee is disqualified from purchasing or acquiring an 
[interest in the trust property adverse to that o f the cestui 
fque trust.

Michoud v. Girod, 4 How. 503;
Wormley v. Wormley, 8 Wheat. 1$1 >
Sloo v. Law, 3 Blatch. 450 ;
Wakeman v. Dodd, 11 C. E. G. 4&4>
Lead. Gas. in Eq., Vol. 1, p. 143.

I This Court has already decided and placed upon record 
■hat—

I “  Executors charged with the sale of lands to pay debts, 
■purchasing such lands at a sheriff’s sale, under execution 
■against the testator, will, at the instance of the cestui que 
■im£, be decreed to hold such lands by a continuing trust,
■  or held to account for the proceeds if the same have been
■  re-sold to bona jide purchasers. No trustee can, directly 
■or indirectly, become a purshaser in his own behalf, of the
■  trust property, and hold it against the cestui que trust.”

Marshall v. Garson, 11 Stew. 250;
Creveling v. Fritts, 7 Stew. 134 *
Dodd v. Wakeman, 12 G. E. G. 564•

I Fourthly—
| The bank pleads that even if such a trust exists, it did 

■not pass to William S. Mount by the terms of the assignees’ 
I deed of the land to him.



The terms of the deed include the land and all its appur-j 
tenances. This trust was appurtenant to the land, and 
necessarily passed with it, as any equity o f redemption would 
hive passed, whether specifically named in terms or not Trust* 
are now what uses were before the statute abolishing them 
so far as they are mere fiduciary interests, distinct from the 
legal estate, and to be enforced only in equity. The differ-
ence only consists in a more liberal construction of them 
and a more guarded care against abuse. “  The cestui qui 
trust is seized of the freehold in the contemplation o f equity. Tk 
trust is regarded as the land, and the declaration of trust is tk 
disposition of the land.”

A  trust in the general and enlarged sense is a right on 
the part o f the cestui que trust to receive the profits and to 
dispose of the lands in equity.

4 Kent Com. (2d Ed.), pp. 303, SOI,..

To deny that we have a use or trust which runs with and 
is attached to the land is equivalent to denying that we have] 
any deed. Such a denial cannot be set up by plea, but must• 
be presented by answer.

Fifthly—
The third plea of the bank is the U. S. Statute o f Limitar 

tions contained in the bankrupt act, requiring that actions 
by the assignee against any person claiming an adverse 
interest touching the property or rights of the bankrupt, 
transferable to or vested in such assignee, shall be brought 
within two years from the time the action accrued.

(1.) In the first place, our claim does not come within the 
description as being for an adverse interest touching prop- 
erty transferable to or vested in the assignee.

See In Re Fred J. Conant, 5 Blatch. 54 ;
Stevens v. Hauser, 39 N. Y. 302;
Notes to Bump on Bankruptcy (8th Ed.) pp. 544-5$-\

(2.) The assignee only held the equity, and the bank had no 
adverse claim against this equity. It held a mortgage lien j 
against the property, but this was not adverse to any right 
in the same claimed by the bankrupt or his assignee. It
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was a lien “ in rem,”  but not an adverse claim against the
assignee. ' “ -

Sedgwick v. Carey, 4 Benedict ( U. S. C. Ct.) 562.

It has been judicially decided that a mortgage is not a 
claim within the meaning of the U. S. Statute, but a lien 
“ in rem.”

Price v. Phillips, 3 Robt. 446 ;

«  ' “  &L “
Dorley v. Fa. i .̂ and Marine Ins. Co. (JE. Dist. of Fa., 

1877), 2 Hughes 4-82.

(3.) To be within the statute the cause of action must have 
“  accrued ”  for or against the assignee.

This cause of action never accrued to the assignee. It 
never accrued at all until months after all right to the land 
and its incidents and appurtenances were sold by the assignee 
to William S. Mount.

The cause of action only accrued when the bank, by sell-
ing the property for $125,000 to the Nave sink Park Com-
pany, February 9th, 1880, realized thereby more than 
sufficient to pay the indebtedess for which the land was held 
as security, and thereby became liable to account to the 
owner of the equity for the balance in its hands.

This cause of action never having “  accrued ”  to the 
assignee, it is not within the statute.

For construction of the word accrue, see 
Brown Admr. v. Tyler, 8 Gray 535;
Clark v. Clark, 17 How. ( 0. S.) 315 ;
Phelps v. MacDonald, 99 V : S. (9 Otto) 298.

These last two cases were upon claims against National 
Governments, and it was held that the claims did not accrue 
or the statute o f limitations begin to run until a definite 
award on the claim had been made by the respective 
governments; and see Carpenter v. Bank of Rahway,'decided 
at last term of our Supreme Court.
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Sixthly—
The appeal o f Win. 8. Mount is especially made to the 

order o f the Court below, directing that so much of his 
cross-answer as sets up matter against the Manhattan Com-
pany, which, by the practice existing prior to the promul-
gation o f the 212th Rule of the Court o f Chancery, could 
°My be set up by means of a cross-bill, and which prays 
such relief as under said practice could only be obtained 
by means o f a cross-bill, be stricken out with costs.

(1.) Wm. S. Mount bought the legal title and all the ac-
companying equities in this property from Andrew Mount’s 
assignee in bankruptcy, at public sale. He holds a deed 
for the same, and is the beneficiary o f the trust in question. 
. n *!18 ans^ er he denies ever having parted with this interest 
m favor of the complainant, but affirms that the same 
remains exclusively in him.

As before stated, it seems clear, beyond any question, that 
a defendant can,, by cross-bill or under the rule by cross-
answer, deny that the claim as set up by the complainant 
exists m her, »insist that it remains in said defendant, and 
thereupon claim affirmative relief against a co-defendant. 
By the order o f the Court appealed from we are debarred 
even from this right, which we confidently submit is an

(2.) William 8.. Mount, in his cross-answer, sets up, in 
addition todhe matter alleged in complainant’s bill, the fact 
that at the foreclosure sale referred to the Manhattan Com-
pany by its duly authorized agents, represented to this 
appellant, William 8. Mount, that it was unnecessary and 
useless for him to bid at the sale; that such course would 
only serve to increase expense; that if permitted by him to 
buy m the property, the bank would continue to hold it for 

is benefit; thus construing, acknowledging and affirming 
the trusts under which the bank held the land, and recog 
mzmg that the same were at that time vested in said defend-
ant; that by such arguments they urged and induced this 
defendant not to bid for or to buy the said property at said
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The Vice-Chancellor holds that as no special trust existed 
before the foreclosure sale, the representations of the 
directors, agents o f the hank, at the sale can only be 
regarded in the light o f a new undertaking or agreement 
on its part, which cannot be set up by cross-bill, but must 
be made the subject of an original bill by William 8. Mount.

It is respectfully submitted that His Honor has erred in this 
conclusion. In his opinion in the case of Krueger v. Ferry, 
H Stew. 482, he says that “  Matters auxiliary to or a graft 
or dependency upon the original suit, are proper subjects of 
a cross-hill.”  ' ' ,h- rrb

The existence of a special trust declared in writing, as 
well as a resulting trust implied by law from the acts and 
circumstances of the parties, we believe to have been estab- 

I  listed. The acknowledgment of the existence o f this spe- 
j cial trust by the bank at the time of the sale; the repre-

sentations by its agents that it would continue after purchase 
I of the land by them, these representations to William 8. 

Mount to that effect inducing him not to bid, and prevent-
ing him thereby from protecting the trust, we insist, are all 
so connected with and grafted upon the original claim, 
that they are eminently proper subjects o f a cross-bill, and 
consequently, of a cross-answer under Rule 232.
. T o Judge fairly of the equities o f this appellant’s claim 
it must be remembered that William S. Mount joined with 

I is father m the execution of the mortgage ; and that the 
bank, in giving their declaration of trust to Andrew Mount, 

I must, in equity, be held to have been dealing also with W il-
liam 8. Mount, so far as his interest in the land was con- 

! w Ì '  Andrew Mount subsequently becoming bankrupt,
I v 1 iamiS\Mount bought from the assignee, at public sale,
I Th W r 6 *nterest *n t®16. land, and now holds the same.
I a TT taCtS are a11 alleged in the cross-answer of William I o. Mount.

I hi-fy Chancei7  Rule Ho. 212 any defendant may set up in 
I answe  ̂anV matter which would formerly have been the 
I P per subject of a cross-hill and obtain relief thereon.
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A  cross-bill implies a bill brought by a defendant in a suit 
against the plaintiff in the same suit, or against other defend-
ants in the same suit, or against both, touching the matters in 
question in the original bill.

Story Eq. Pleadings, Sec. 389.

If, on a bill for specific performance, the defendant should 
insist upon a different agreement from that stated by the 
plaintiff, and should offer to perform the specific agree-
ment which he represents to have been made, the old 
course would have required that the defendant should file a 
cross-bill to entitle himself to a decree for the performance 
of the agreement, as set up and proved by the defendant. 
How a cross-bill is unnecessary, and the Court will decree 

* performance of the agreement set up by the defence.
Story Eq. Pleadings, Sec. 394..

Though the allegations of a cross-bill must relate to the 
subject matter, it is not restricted to the issues o f the origi-
nal bill.

Nelson v. Dunn, 15 Ala. 501.

Thus, where the plaintiff sets up any special matter by 
way of estoppel, or in bar, it is not obnoxious to the objec-
tion of introducing new matter into the suit.

Josey and als. v. Rogers £ Andulf, 13 Georgiay.78. .

If a defendant sets up a new state o f facts as a defence, 
and asks distinct relief upon it, he must do so by cross-bill 
and not by answer only.

Chandler v. Herrick, 3 Stock. 497.

In H o fv . Burd, 2 C. E. G. 201, the Court said, if (in a 
foreclosure suit) a defendant wished to set up new facts upon 
which to establish his claim, and a different issue from that 
tendered by the bill, he must file a cross-bill.

To decide whether any part of a bill should be stricken 
out under Rule 215, it is necessary to consider whether the 
alleged objectionable parts of the bill have a tendency, or
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I would be admissible in evidence, to show the truth of any 
allegations in the bill, that is material with reference to the 

I relief sought. If so they sho.uld stand, if  not, they may he 
I stricken out.

Kirkpatrick v. Coming, 13 Sh w . 355 ;

To a bill to foreclose, judgment creditors, by answer,
I claimed priority over a conveyance of the premises by the 
I mortgagor to his wife, because they were prior in fact, and 
I also by way of cross-bill, they alleged that the conveyance 
I was made fraudulently. Held, that it was properly intro- 
I duced by way of cross-bill.

Chaster Iron G>. v. Bench, 13 Star. 63.

I Resulting trusts may be established by cross-bill.
Beck v. Berk, A. J. Law Journal, Sept., 1887, Vol. X , 

p. 369.

In conclusion, we object to the filing of the three several 
I pleas of the Manhattan Company because—

The facts on which they are founded are set forth in the 
I cross-answer of William S. Mount.

Pleas are either affirmative or negative. They must 
I either set up a new fact. which bars the whole right o f 
I action, or they must deny some essential tact which bars all 

right.
If the matter is apparent on the bill, it is the proper 

I subject of demurrer, and not of a plea. The plea must 
I aver facts to which the plaintiff may reply, and not in the 

nature of a demurrer rest on facts stated in the bill.
Story’s Eq. Pleadings,M 64.7, 660 ;
Labe on Pleadings, 84 B

W ILLIAM  L. D AYTOY,
Counsel for Mm. S. Mount, Appellant.
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She insists that, without regard to the form of proceed-
ings or the instrumentalities which the bank adopted, in 
order to realize the money out o f the pledged property that 
the bank became lawfully possessed of that property during 
the life o f that trust undertaking, and that it cannot escape 
its express obligation therein, that it would, if it realized its 
debt out o f that property, return any balance beyond such 
debt to her husband’s order.

The important words of that paper, which was addressed 
to Andrew Mount, and delivered by the bank to him, are, 
after acknowledging the receipt o f certain bonds and mort-
gages, as follows: (See book, page 11, bottom.)

The Manhattan Company holds said mortgages as col-
lateral security for a note made by Wilmerding and Mounts 
for $75,000, dated January 2d, 1874, payable in six months 
from date, as collaterals for and renewals thereof in whole 
or in part, and upon realizing the amount due with interest 
upon said note or renewals thereof, together with all 
expenses, the balance to be returned to you or to your order.”

I.

The proper and equitable construction of this undertaking, 
in the light of the circumstances in which it originated, , 
becomes the important question to be settled on this appeal.

The relation between Andrew Mount and the bank was 
one o f great confidence and trust on his part. He was about 
to entrust to it his whole fortune, consisting of property of I 
the value, as charged in the bill o f complaint (which must 
now be taken as true as charged), o f not less than $275,- I 
000, to secure a debt o f himself and others o f only $75,000.

And first, it is to be noted, that by this agreement the I 
bank promised to return the “  balance,”  not to the mort- I 
gagors, but to Andrew Mount, one o f the mortgagors, or bis I 
order.

Andrew Mount was but one o f the two mortgagors, who I 
executed the bond and mortgage passed to the bank, and I
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on the face of the papers was only entitled to the undivided 
one-half of any “  balance.”  W hy did the bank undertake 
to return to him alone the whole surplus ?

Such a promise was in direct opposition, not only to the 
settled equity, but also to the express terms o f the mortgage 
compact, under feeal. See book, page 8, bottom, which 
reads as follows:

“  And out of the money arising from such sale to retain 
, “ the principal and interest which shall then be due on the 
“ said bond or obligation, together with the costs and charges 
“  of advertisement and sale o f the said premises, rendering the 
“  overplus of the purchase money (if any there shall be) unto the 
“ said parties of the first part, their executors, administrators 
“ or assigns.”

Why, then, was this paper, given by the bank, made to 
violate the express terms of the sealed instrument by prom-
ising to pay that “  overplus ”  to only one o f the parties o f 
the first part in the mortgage, instead o f to both ?

It will hardly be assumed that the bank intended to give 
any secret advantage to one of the mortgagors at the expense 
of the other, or to violate the terms of the mortgage it was 
about to take.

That “  overplus or balance ”  amounted, in fact, as we 
charge, to more than $40,000, and thus its ownership be-
came an important matter. The explanation of this can 
rest upon only one hypothesis, which is that the “  realizing ”  
referred to in this paper did not mean a forced judicial sale 
by act of the law, but to a sale, or realization, to be made 
by the bank to a third party, after the title to the pledged 
property had become completed in the bank.

It did not refer to a sheriff’s sale, because there the bal-
ance, if any, over the debt, must be collected by the sheriff, 
must be paid by the sheriff to the mortgagors, not to the 
bank. This paper did not contemplate anything short o f a 
realization of money by a sale by the bank itself to a third party. 
No “ balance”  could be portioned out o f the mortgage or 
the land. The land must become money first, before there 
could possibly arise any “  balance.”  A t any sheriff’s sale
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to the bank, if  the property had brought $125,000 instead of 
$10,000, and the bank had bought it, it would have been 
obliged to pay the balance to the sheriff, and could not have 
paid such balance to the mortgagors, or either o f them.

It did not contemplate a profit to the agent. Mount had 
a right to infer that the bank, under its charter as a hank-
ing company, would not be a speculator in land, especially 
in lands situate in a foreign State.

Doubtless he had in mind, what afterwards turned out to 
be only too true, that if he should die there would be no 
one to protect his interest at a forced sale o f those lands, 
and the hank might buy them at a great sacrifice; and if he 
had no written arrangement with it, a great loss might in 
future fall upon him or his representatives. W e have a right 
to assume, in the light, o f this paper, that the hank said to 
him, “  we are engaged in a regular hanking business, not 
in speculating in lands; all we desire is to make our debt 
and expenses out of this property, and we will try to man-
age it so as to realize not only our debt and expenses, but a 
balance for. you.”  Such are almost the exact terms of the 
paper in question.

Did not this paper impose a duty upon the bank in addi-
tion to its relations as a holder o f the mortgage ? And did 
not this duty partake of a fiduciary character ? Here our 
position takes sharp contrast with the construction of this 
paper by the Court below. Did the bank perform its whole 
agency in this matter by forcing a judicial sale o f the prop-
erty, and by bidding, buying and taking conveyance to 
itself?

That foreclosure sale occurred after more than three years 
o f delay, and after death had prevented Andrew Mount 
from personally protecting his interest there. His assignee 
in bankruptcy was not upon the record to protect the equity 
o f redemption, and after repeated adjournments (see book, 
page 41), the bank had such sale completely in its power, 
and purchased the property for less than one twenty-seventh 
o f its value.
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Th at  Fo r ec l o sur e  w a s  a  P a r t  o f  t h e  C a s e  m a d e  b y  t h e

B i l l .

The charging part of tlie bill of complaint puts the mat-
ter of the foreclosure -and purchase by the bank itself of the 
mortgaged premises, after making this undertaking with 
Andrew Mount, in this language (book, page 14, line 24), 
viz.: “ And .at other times defendants pretend that the said 
“ possession taken by said banking company of the above 
“ described lands was so taken by virtue of a sale, for the 
“ sum of ten thousand dollars, to said banking company, by 
“ the sheriff of the said county of Monmouth, at public 
1“ auction, under the direction of a certain final decree in a 
1“ foreclosure suit instituted by said company upon the $275,- 
1“ 000 mortgage, and was not taken under the power con- 
[“ tained in the terms of said mortgage, and that the sum of 
1“ ten thousand dollars, at which said lands were so sold to it, 
i“ was a full, fair and adequate consideration therefor; and 
[“ that said sale was fair, equitable and without fraud or 
1“ illegal combinations on the part of the' said banking com- 
1“ pany, with other bidders thereat; and at other times pre- 
1“ tend that such proceedings were taken in the Court of 
1“ Chancery by it in the foreclosure of said mortgage against 
1“ the said Andrew Mount, as that the said trust wTas extin- 
1“ guished and declared void, and said trustee relieved there- 
1“ from; whereas, your oratrix charges the Contrary thereof, 
1“  and of each and all of said pretences to be the truth; and 
1“  that the said taking of possession of said lands by said 
■ ‘ company was done by it in the execution of said trust 
■“ undertaken by it, and in the performance of the duty

vesting upon it in that behalf, and not in antagonism to 
■“ said trust; and that equity will presume that said defend-
a n t  intended to do right rather than wrong, and to act 
■ “ conscientiously rather than in bad faith, and to perform 
■“ said duty rather than to violate i t ; and that the subject mat- 
■ “ ter of said possession and sale, whether had through the assist- 
■ “ once of the decree of the said Court, or by the act of said de- 
Wf fondant alone, without the assistance of any such decree, was 
Wf acquired with the design and purpose of the performance of said 
I bust; and that in consequence of such purpose an equit-
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“ able estate in the amount realized by said defendant be- 
“  longed to the said intestate.”

The bill elsewhere (on page 3, line 30) alleges that the 
mortgaged lands were of a value of not less than two hun-
dred and seventy-five thousand dollars, and on page 4, line 
10, that the parties assumed that the real value of the lands 
so mortgaged was the. sum of two hundred and seventy-* 
five thousand dollars. The office o f the charging part of 
the bill (See Darnell Ch. Pl., Vol. 1, page 376,) enables the 
plaintiff “  to state his case and to bring forward the matters 
to be alleged in reply to the defence at the same time, and 
that without making any admission on the part of the 
plaintiff o f the truth of the defendant’s case, and there is 
no doubt that in many cases it is still convenient and may 
be made the means, of enabling the plaintiff to state his 
answer to some anticipated defence, or to guard his state- 
ment by allegations which could not conveniently be | 
inserted in the text, and there are cases where it may still j 
be useful.”

In short, the bill states that lands o f the value of $275,000 
were sold to the defendant at its foreclosure sale for ten 
thousand dollars, and that the defendant pretends and 
claims that such sale was fair, equitable and without fraud 
or illlegal combination on its part with other bidders 
thereat, and was a performance of its said trust, whereas 
the complainant charges the contrary thereof to be the truth.

The theory of the bill is that the foreclosure proceedings 
might be used by the defendant in order to set up an 
adverse title to the mortgaged premises, relieved from tk I 
trust agency, set forth in the bill, but the complainant, antici- j 
pating such defence, attacked such position and denied its I 
correctness, thus making the foreclosure a part of com-1 
plainant’s case without admitting it.

The instance given by Daniell and other writers on I 
Chancery practice where such charges are useful is, “ if8 I 
bill were filed on any equitable ground by an heir who I 
apprehended his ancestor had made a will, he might state I 
his title as heir, and, alleging the will by way of pretence I 
on the part o f the defendants claiming under it, make it *11 
part o f his case without admitting it.”
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Although these charges might not be sufficiently specific 
in a hill filed solely to set aside th^t sale on account of fraud, 
yet, in a hill filed for specific performance or to enforce a' 
trust, where the meaning or efiect o f the terms used in the 
instrument sought to he enforced are the subject matter of 
controversy, it is respectfully submitted that such charges 
are sufficient.

The question then is, was that sale to the hank itself, 
under the circumstances, the kind of “  realizing ”  contem-
plated by that instrument.

The learned Vice-Chancellor argues on that subject 
(Book, page 61) that the mortgagees adopted the foreclosure 
as a lawful method to realize, and that this was a full per-
formance of their duty in that behalf.
\ But I respectfully answer to this view, first, that this was 

but one step in the performance of their duty; it was not 
the final step; and second, that even if it was a final act 
that in taking that step they were bound to do so fairly, 
and without fraud, and without illegal combination with 
others, and that, as in Dodd v. Wakeman (cited below), the 
gross inadequacy of price as charged is evidence of such 
unfairness and fraud, and that the above charges in the 

| bill sufficiently raise that question on the record.
I respectfully insist that, in fact we must presume that it 

I was in the execution of the undertaking of the mortgagees,
| as expressed in this instrument, that they bought the prop-
erty themselves.

It enabled them better to perform their duty of realizing 
the most money from the property. It gave them immediate 
possession without the risks o f taking possesssion, by their 
own acts, under the power contained in the mortgage. That 
judicial method of foreclosing their mortgage was the safest 
mode, and protected them against third persons, but did 
not change or affect their situation with relation to the trust 
property, or their cestui que trust.

It assisted the bank to select its own time for realizing, 
jund aided it to pass over a more marketable title to any 
I purchaser, and thus realize the best price for the interest of 
lull parties. And after it had “ realized”  its debt and 
expenses neither it nor its stockholders could fairly or
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equitably claim more, and such was its written proposition to 
Mount.

Jk

See Colebrook on Collateral Securities, page 235, sec. 183.

I f  this writing was nothing more than was already con-
tained in the mortgage, why did Mount insist upon this 
additional instrument, and why did the bank give it ?

Under the construction given to this paper by the Court 
below, it was a mere repetition o f the powers contained in 
the mortgage, and was entirely uncalled for and unnecessary,

This paper created a fiduciary relation between the parties. 
Overton, in his late work on the Law of Liens (1883), page 
612, Par. 584, says, “ A  trustee, in the most extended mean-
ing of the term, is a person in whom some estate, interest 
or power, in or affecting property of any description, is 
vested for the benefit o f another.”

And such relation is created by a “  simple letter or memo-
randum, or anything of a similar, untechnical and informal 
character**!’ See Brown Ads. Combs, 5 Dutch. 39.

Pomeroy says (2 Pom. Eq. Ed. 1881, page 572): “ No 
particular technical words need be used, even the words 
u trust ”  or ”  trustee ”  are not essential; any other words 
which unequivocally show an intention that the legal estate 
was vested in one person, but to be held in some manner, 
or for some purpose in behalf o f another, if certain as to all 
other requisites, are sufficient.”

See instances o f such trusts cited in note I , page 573 and 
574 of same authority.

A  receipt as follows: “  Received of S. P, $800 in trust for 
S; P., minor, to be kept and used for his benefit to the best 
o f my ability,”  creates a valid trust which cannot be varied 
by parol evidence.

In Kitchen v. Bedford, 13 Wall. 4.13, the Court held that a I 
receipt o f a “  sum ” in railroad bonds, with a promise to ex- jl 
pend said sum in the purchase of certain lands, constituted I  
a trust o f the securities.

In Spear v. Whitfield, 2 Stock. 108, a similar paper was con- I 
strued to be a trust.

Perry, in his first volume on Trusts, section 13, quoting
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Sir Edward Coke’s definition, that “  a trust is a confidence 
reposed in some other, not issuing out o f the land, but as a 
thing collateral annexed in privity to the estate o f the land, 
and the person.touching the land, for which cestui que trust 
has no remedy but by subpoena in Chancery,”  says : “  The 
“ confidence here spoken of need not be expressly reposed 
“ by one party in another, for the law frequently implies or 
“ construes it to arise out of the transactions between parties, 
“ when neither party suppose, at the time, that a trust was created 
“ between them.”

In deciding the construction to be placed upon this paper, 
it will assist us to look at the maxim that “  equity imputes 
an intention to fulfill an obligation.”
, Pomeroy (V ol 1st Eq. Jur., p. ¿61, sec. ¿20,) says: “  The 
“ principle is applied to these cases where a court o f equity 
“ is called upon to determine whether an equitable estate or 
“ interest in certain subject matters belongs to A , in pursu-
ance of an obligation which rested upon B, although B, 
“ in acquiring the subject matter, has not expressed or indi- 
“ cated in any manner an intention on his part o f perform-
in g  such obligation, that is, he did not acquire the subject 
“ matter for the avowed purpose of fulfilling his duty. ISTot- 
“ withstanding the absence o f such avowed intention, a court 
“ of equity may proceed upon the presumption that B did 
‘ intend to perform his duty; may hold that the subject mat-
ter was acquired with that design, and that, in consequence 
of such purpose, an equitable estate in it belongs to A .”
It is not a question o f honesty on the part o f the trustee, 

raud need not be established to compel the trustee or agent 
to account for profits realized out o f the trust property, or 
his office:

1 Story’s Eq. Jur., page 312, sec. 321 {8th E d.);
Stoats v. Bergen, 2 C. E. Gr. 297, 5 5 ¿;
Marshall v. Carson, 11 Stew. 250 ;
Davoue v. Fanning, 2 Johns. Ch. 255, 260;
N' Y- Cent. Ins. Co. v. Nat. Prot. Ins. Co., U  E. Y.

85, 91;
Conkey v. Bond, 36 Id. ¿27, ¿2 9 ;
Gilleit v. Peppercome, 3 Beav. 78, 8 ¿ ;
Currier v. N. Y. £c. Bd., 35 Hun. N. Y. 355;

2 I I I , ■  x5..
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Marsh v. Whitmore, 21 Wall. 178,183 ;
Michoud v. Girod, 4 How. 503 ;
Flagg v. Manhattan By. Co., 21 Am. L . Beg. (N. S.( 

787, 788;
Greenlaw v. King, 3 Bear. Ifi, 61 ;
E x Parte James, 8 Ves. 337, 344 >
Metropolitan Elevated Bd. v. Manhattan Elevated Rd., 

11 Daly’s Bep. 373, Et Seq.

In equity, the estate of the cestui que trust is considered as 
a legal estate, and is subject to the same rules, incidents and 
consequences.

Cushing v. Blake, 3 Stew. 689 ;
Skellenger v. Skellenger, 5 Stew. 662.

Equity deals with equitable estates as though they were 
legal estates.

In equity they are alienable, devisable and descendible in 
the same manner as legal estates.

Kip v. Kip, 6 Stew. 215.

n.
The further insistment is made by the defendant that the 

foreclosure decree and sale extinguished the present right 
sought to be enforced by the complainant.

That the mortgagor’s right to redeem these lands would 
have perished with the decree and sale if the bank had been 
free o f all that obligation, it is not necessary to argue.

But the present claim is not a right to redeem the lands, 
it is the very opposite o f that right. It contemplates the 
conversion and realization of the trust property into money, 
by the agent, and looks only to the trust proceeds in the 
hands of that trustee.

Again, the bill to foreclose was framed against Andrew 
Mount as a joint mortgagor, whose joint equity o f redemp-
tion it sought to cut off. He was not made a party in respect 
to his exclusive rights under this instrument, and such rights 
remain unaffected by that foreclosure decree.
• There are no allegations in the bill (set forth in the pM 
relating to this instrument.



11

This was the fault o f the hank if it expected to cut him 
ofl from its benefits. It certainly knew of its own under-
taking with Mount, and is chargeable with full notice 
thereof.

Whatever rights he had, peculiar to that instrument, were 
not involved in that foreclosure decree, and are not aflected 
by it.

See Wade v. Miller, 3 Vr. £96 ;
Lewis v. Smith, 11 Bar. 15£ ;
Elliot v. Pell, 1 Paige £69 ;
Chadwick v. Island Beach Company, 15 Stew. 60£.

In Wade v. Miller the Supreme Court say:
“ The usual and salutary rule is that a defendant is not 

called upon, nor in strictness permitted, to set up in the 
answer matters not embraced in the suit. I know of no 
way in which a defendant can properly put in issue facts 
which are not charged in the bill, or which are not related 
to such facts by way of being an answer to them.”

It certainly would not have been responsive to any facts 
charged in the foreclosure bill, for either Andrew Mount 
or his assignee to have set up this undertaking of the bank 
towards him.

The records of that foreclosure suit show that a decree 
pro confesso therein, was taken (January 21st, 1876), and 
that the petition in bankruptcy was not filed until afterwards 
(March 14th, 1876), and neither Andrew Mount or any one 
representing him had been brought into Court to answer 
this instrument in question. And his rights under it were 
not at issue.

So that, to use the language of the same opinion, “  if 
Andrew Mount had advanced such claim in his answer, it 
would have been mere impertinence, and could have been 
struck out on motion of the complainant.”

While the bank held title to that land, unrelieved from 
the performance of that undertaking by any judicial decree, 
it will not be permitted in a court o f equity to retain any 
advantage then gained by it, “  whether it is the fruit o f per-
formance or of violation of duty towards its principal.”

Dodd v. Wakeman, 11 C. E. Gr. Ifi5, and cases cited 
on page 1,88.

Same Case on Appeal, 1£ C. E. Gr. 561,.

State Library
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I It declined to come within the jurisdiction of bankruptcy 
teo as to subject the value of its pledge to a fair test, but it 
Es quick now to invoke that jurisdiction and its severe laws, 
tin order to interpose the bar o f those laws against the com-
plainant’s claim.
I Again, that statute does not apply because the cause of 
action on which the present suit is founded did not accrue 
[to the assignee, nor for him, nor until long after he had 
[parted with all his interests in the property (see section 
15057 of bankrupt act). Until the bank realized this balance,
[no right of action accrued to any one.

The decisions in the United States Courts on this statute 
[will be found to turn upon the point o f the time when the 
[causes of action “  accrued.”
I The cases of Clark v. Clark, 17 Howard 315, and Phelps *■
|v. MacDonald, 9 Otto 298, held that the right .of action
[against the claimants first accrued when the amount o f the
[claims were awarded;  so in the case in hand the complain-
jant’s rights of action did not accrue until the bank had
[realized this balance, now sought to be recovered.

Under the principle contended for by defendants, every 
[note not yet matured, every bond not yet due, if sold by an 
[assignee, as his assets, to the highest bidder, are placed on 
[the same footing, are tainted with only two years o f life,
[and are extinguished within two years after their maturity,
[in whosoever’s hands they may fall, at any remote period.

The purchaser at an assignee’s sale, instead of getting 
[such note with six years of life after it is due, gets it with 
[only two years of life, and of a bond under seal, with six- 
Iteen years of life after maturity, gets it with only two years 
[of legal existence.

The very statement of such consequences would rob the 
»assets of an assignee of their real value in any market, and 
Ishows the error of the defendant’s position in this regard.

W . H. VKEDEUBUKGH,
Of Counsel with Complainant
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2 COURT OF ERRORS AND APPEALS.

AMENDED BILL.

IN CHANCERY OF NEW  JERSEY.

F a n n i e  E. M o u n t , Administratrix,
Complainant,

and

T h e  P r e s i d e n t  a n d  D i r e c t o r s  o f  t h e  M a n -

h a t t a n  C o m p a n y  et als.,
Defendants. ,

On Bill, &c.

To His Honor Theodore Runyon, Chancellor of the State oj 
New Jersey:

Humbly complaining, shows unto your Honor your I 
oratrix, Fannie E. Mount, o f the city o f Newark, county of I 
Essex, and State o f New Jersey, that she is the widow of I 
Andrew Mount, deceased, who was late o f the county of I 
Monmouth and State aforesaid, and who died intestate on I 
the 18th day of September, 1877, at the age of seventy-one I 

10 years; that letters o f administration upon the estate of said 
deceased were duly granted to your oratrix by the Surro-
gate o f the county of Monmouth aforesaid, on 31st day of I 
August, 1885, and that your oratrix has taken upon herself I 
the burthen of said administration; that your oratrix was I 
duly married to the said Andrew Mount on the 22d day of I 
April, A. D. 1875, and thereafter lived and cohabited with ‘j 
him as his wife continually until his death; that no children 
were born of said marriage, but that by a prior marriage I 
the said Andrew Mount had the following named children 

20 and grandchildren, who are now living, viz.: Josephine j
M. Cray, Georgia A. Worrell and William S. Mount, who 
are his children, and Andrew M. Platt and William M. j 
Platt, who are his grandchildren; that on or about the 
second day of January, in the year eighteen hundred and 
seventy four, the said Andrew Mount, together with George
G. Wilmerding and William S. Mount, partners, trading :
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under the name of Wilmerding & Mount, being indebted 
| to a corporation transacting a banking business in the city 

and State of New York, existing under the laws o f that 
State by the name of The President and Directors o f the 
Manhattan Company, for a loan of the sum o f seventy-five 
thousand dollars, and', being desirous o f extending the day 
of payment thereof, made and delivered their promissory 
note to the said banking company, whereby the said part-
nership promised to pay to the said banking company the 
said sum of seventy-five thousand dollars in six months 10 

I from that date.
That the said makers o f said note then paid to the said # 

| banking company the interest for said six months in 
I advance on said sum, being the discount thereof; that the. 
same time the said Andrew Mount, and William S. Mount, 
for the purpose of securing the payment of said debt, made 

i and extended their bond, and also their deed o f mortgage 
accompanying said bond (a copy of which is hereinafter set 
forth), to George D. H. Gillespie and John K. Myers, who 
were directors of and acted therein as the agents and trus- 20 
tees of said banking company.

That the said deed o f mortgage by its terms embraced 
and described therein certain large tracts o f land situate at 
the Highlands ot Navesink, in the county of Monmouth afore-
said, which were of a value o f not less than two hundred 
and seventy-five thousand dollars, as are hereinafter par-
ticularly described by metes and bounds.

That on the same occasion Gillespie and Myers, the direc-
tors aforesaid, at the request o f said banking company, duly 
I assigned, transferred and conveyed (by their deed of assign- 30 
|aent, a copy of which is hereinafter set forth,) the said bond 
ogether with the said mortgaged lands and premises, to- 

get er with other property, to the said President and Direc-
ts of the Manhattan Company, which was then accepted 

an received by said company, upon the special trust and 
enee hereinafter stated, o f realizing therefrom the 

^mount of the said debt of $75,000.00 and interest and all
penses, and of returning the balance to the said intestate 

or his order.
hat neither the said sum o f two hundred and seventy- 40
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five thousand dollars , inserted in said bond and deed of 
mortgage, or any other sum o f money whatever, was then 
due from the said mortgagors to the directors, said Gillespie 
and Myers, but your oratrix is informed and believes, and 
upon such information states the fact to be, that their names 
were used at the request o f said banking company as a 
mere method o f vesting said property in said banking com-
pany , and that said inserted sum of two hundred and seventy- 
five thousand dollars was assumed to be the real value of 

10 the lands so mortgaged by the said parties to said instru-
ments.

That the following is a true copy o f the said deed of 
mortgage above referred to, v iz .:

“  This indenture, made the thirty-first day o f December, in 
the year one thousand eight hundred and seventy-three, be-
tween Andrew Mount and William S. Mount, o f the city, 
county and State o f New York, o f the first part, and George
D. H. Gillespie, of the said city o f New York, and John K 
Myers, o f Westchester county, in the State o f New York, of 

20 the second part, Whereas, the said Andrew Mount and Wil-
liam S. Mount and George G. Wilmerding are justly in-
debted to the said parties o f the second part in the sum of 
two hundred and seventy-five thousand dollars, lawful money 
o f the United States o f A merica, to be paid by their certain 
bond or obligation bearing .even date with these presents in 
the penal sum o f five hundred and fifty thousand dollars, 
lawful money, as aforesaid, conditioned for the payment of 
the said first mentioned sum o f two hundred and seventy- 
five thousand dollars on demand, as by the said bond or 

30 obligation, and the condition thereof and the said agreement 
therein contained, reference being thereunto had may more 
fuHy appear. Now this indenture witnesseth, that the said 
parties o f the first part, for the better securing the payment 
o f the said sum o f money mentioned in the condition of the 
said bond or obligation with the interest thereon, according 

• to the true intent and meaning thereof, and also for and in 
consideration o f the sum o f one dollar to them in hand paid 
by the said party of the second part, at or before the enseal- 
ing and delivery o f these presents, the receipt whereof is
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hereby acknowledged, have granted, bargained, sold, aliened, 
released, conveyed and confirmed, and by these presents do 
grant, bargain, sell, alien, release, convey and confirm unto 
the said parties of the second part, their heirs and assigns 
forever, -

“ All that certain tract o f land situate at the Highlands of 
Navesink, in the township o f Middletown, county of Mon-
mouth, and. State of New Jersey, beginning at a stone in 
the center of the new public road leading from Riceville to 
the Highlands, it being the southeast corner o f John Hop-
ping’s land; thence south sixty-two degrees and thirty-six 
minutes east, thirty-two chains and ninety links to a stake 
in the center of said road, a corner o f Robert Hartshorne’s 
.land; thence north twenty-nine degrees and twenty-four 
minutes east, three chains and sixty links to a heap of stones; 
thence north one degree and forty minutes west, fifty-one 
chains to a stone planted for a corner on the beach; thence 
the same course one chain and thirty links to the bay, or 
fifty chains and thirty links to the bay levelling the bank; 
thence northwesterly along the bay to John Hopping’s line; 
thence along the same south seventeen degrees and forty- 
seven minutes west, fifty chains and fifty links to the place 
of beginning, or forty-eight chains and fifty links levelling 
the bank; containing one hundred and twenty-four acres 
and ninety-two hundredths of an acre, agreeably to a sur-
vey made by Alfred Walling August 27th, 1858; bounded 
on the east by Robert Hartshorne and others, on the south 
by center of said road, on the west.by John Hopping, and 
on the north by Raritan bay at low water mark.

“And also, all that tract o f land beginning at a stake in 
the line of Thomas Leonard’s land distant fourteen chains 
and ninety-five links south seventeen degrees and forty- 
seven minutes west from a stone in said Leonard’s line; 
thence north fifty-six degrees and four minutes west, 
twenty-six chains and seventy-five links to line of James 
Patterson’s land; thence along the same and the line of 
said Mount’s land north nineteen degrees and twelve min-
utes east, twenty-six chains and ninety links to Raritan bay 
or twenty-four chains and ninety links levelling the bank; 
thence southeasterly along the bay to said Leonard’s line;

10

20

30

40
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thence along the same south seventeen degrees and forty- 
seven minutes west, passing over said stone twenty-six 
chains and ninety links over surface or twenty-four chains 
and ninety links levelling the bank to the beginning; con- I 
taining sixty acres, agreeably to a survey made by Alfred 
Walling, August 28th, 1858, bounded on the east by said I  
Leonard s land, on the south by lands of said Hopping, on 
the west by lands of said Patterson and Mount, and on the 
north by Raritan bay at low water mark.

10 “ And also, all that tract o f land beginning at a stake dis-
tant twelve chains and thirty links on a course o f north 
twenty-four degrees six minutes east from a stone, a corner 
between said Patterson and William Brown; thence as the 
needle pointed on ,the 8th day of June, 1857, north twenty- 
four degrees six minutes east, along the line of Andrew 
Mount and others, eighteen chains and sixty links to Raritan 
bay; thence easterly along said bay to the line of Captain 
John Hoppings’ land; thence along the same south nine-
teen degrees and nine minutes west, twenty chains and 

20 sixty links to a stake in said Hopping’s line, which bears 
south seventy-one degrees and seventeen minutes east from 
the aforesaid beginning; thence north seventy-one degrees 
and seventeen minutes west, twenty-seven chains and twenty- 

. five links to the place o f beginning; containing fifty acres 
calculated from horizontal measurement, as by reference to 
a map and survey o f the same made by Alfred Walling, 
surveyor, June 8th, 1857, will more fully appear.

“ And also, that tract y>f land beginning in the southeast 
corner o f lot number 3, as set off to Elizabeth Seward’s 

30 heirs in 1815, by Nimrod W^oodward and others, Commis-
sioners ; from thence running as per said partition, north 
sixty-four degrees west, one chain and ninety-five links to a 
stone; thence north thirty-five and a half degrees east, one 
chain and sixty-five links to a stone; thence north sixty- 
nine degrees and thirty-five minutes west, ̂ even chains and 
sixty-nine links to the southeast corner of Mrs. Worrel’s 
land; thence north twenty-two degrees and fifteen minutes 
east, along said Mrs. Worral’s land about twenty-six chains 
and forty links to the bay shore; thence easterly along the 

40 said bay shore nine chains and sixty-eight links; thence
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south twenty-two degrees and five minutes west along the 
line of said lot number 3, and partly along the line of land 
of the late James Patterson, deceased, about thirty chains 
and ten links to the beginning, containing 25nro acres, more 
or less, and being lot No. 3 and part of lot No. 4, as made 
in the aforesaid allotment and delineated on a map entitled 
‘ Map divided for the heirs of David Stout in 1815.’

“And, also, all that tract beginning in the middle o f the 
old road leading from the lighthouses to Middletown, and 
in the southwest corner of land formerly of Colonel W il- 10 
liam Jones, and from thence running along the line of said 
Jones’ land north eleven degrees east, nine chains; thence 
still along said land north four degrees east, to the bay 

'shore; thence westerly along the bay shore to the corner of 
Michael Fay’s land; thence along his land south fifty-eight 
degrees thirty minutes west, ten chains; thence along land 
of Andrew Mount south one degree and forty-five minutes 
east, seventeen chains and thirty links to the aforesaid 
road; thence easterly along the said road to the corner of 
lot sold by Anthony Q. Keasbey to Catharine Leonard; 20 
thence along her line north one degree and forty-five 
minutes west, two chains; "thence still along her line par-
allel to said road two hundred and forty-one feet; thence 
south eleven degrees west, two chains to said road, and 
thence easterly along the said road sixty feet to the place of 
beginning, containing in all about sixteen acres, excepting 
thereout a lot on the beach o f about one acre, on which a 
brick factory stands, the tract lastly thereby conveyed being 
part of the premises conveyed to sajd Anthony Q. Keasey 
by Jordan Woolley, Sheriff, by deed dated 14th September, 30 
1863, recorded in Book 170 of Deeds for Monmouth county, 
page 389, &c., this deed conveying the whole thereof, except 
the said lot on the beach, which belongs to Joseph B. 
Thompson, and a lot on said road conveyed to Catharine 
Leonard, together with all and singular the tenements, 
hereditaments and appurtenances thereunto belonging or 
m anywise appertaining, and the reversion and reversions, 
remainder and remainders, rents, issues and profits thereof, 
and also all the estate, right, title, interest, property, posses-
sion, claim and demand whatsoever, as well in law as in 40‘
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equity, o f the said parties o f the first part of, in and to the 
same and every part and parcel thereof, with the appurten-
ances ; to have and to hold the above granted, bargained 
and described premises, with the appurtenances, unto the 
said party o f the second part, their heirs and assigns, to their 
own proper use, benefit and behoof forever; provided, 
always, and these presents are upon this express condition, 
that if  the said parties o f the first part, their heirs, execu-
tors or administrators, shall well and truly pay unto the 

10 said parties o f the second part, their executors, administra-
tors or assigns, the said sum of money mentioned in the 
condition of the said bond or obligation and the interest 
thereon, at the time and in the manner mentioned in the 
said condition, according to the true intent and meaning 
thereof, that then these presents and the estate hereby 
granted shall cease, determine and be null and void ; and 
the said Andrew Mount and William S. Mount, for them-
selves, their heirs, executors and administrators, do cove-
nant and agree to pay unto the said parties o f the second 

20 part, their executors, administrators or assigns, the said 
sum of money and interest as above mentioned and ex-
pressed in the condition o f the said bond, and if default 
shall be made in the payment of the said j3um of money 
above mentioned, or the interest that may grow due thereon, 
or if  any part or either, that then and from thenceforth it 
shall be lawful for the said parties o f the second part, their 
executors, administrators and assigns, to enter into and 
upon all and singular the premises hereby granted or 
intended so to be, and to sell and dispose of the same, and 

30 all benefit and equity o f redemption of the said parties of 
the first part, their or either o f their heirs or assigns therein, 
at public auction, according to the act in such case made 
and provided ; and as the attorneys of the said parties of 
the first part for that purpose, by these presents duly 
authorized, constituted and appointed to make and deliver 
to the purchaser thereof a good and sufficient deed or 
deeds of conveyance in the law for the same in fee simple, 
and out o f the money arising from such sale to retain the 
principal and interest which shall then be due on the said 

*40 bond or obligation, together with the costs and charges of

8
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advertisement and sale of the said premises, rendering the 
overplus of the purchase money (if any there shall be) unto 
the said parties of thQ first part, their executors, adminis-
trators or assigns, which sale so to he made, shall forever 
be a perpetual bar,-both in law and equity, against the said 
parties of the first part, their heirs and assigns, and against 
all other persons claiming or to claim the premises or any 
part thereof, by, from or under them, or any o f them.

“ In witness whereof the said parties o f the first part have 
hereunto set their hands and seals the day and year first 10 
herein written.

“ A n d r e w  M o u n t , [ l . s .]  
“ W m . S. M o u n t , [ l . s .]

“ Signed, sealed and delivered in the presence of, — the 
thirty-day and interest clause on the first page, and insurance 
clause on third page, having been stricken out; the words 
‘ and George G. Wilmerding ’ being interlined on first page.

E z r a  A. O s b o r n e .”

That the said condition of the said bond is therein ex-
pressed ; that if the said Andrew Mount, George G. Wil- 20 
merding and William S. Mount, their heirs, executors or 
administrators, should well and truly pay or cause to be 
paid unto the said Gillespie and Meyers, their executors, 
administrators or assigns, the just and full sum of two hun-
dred and seventy-five thousand dollars, lawful money, on 
demand, then the said obligation should he void; other-
wise, to remain in full force and virtue.

That the said mortgage was, after its execution, acknowl-
edged in due form of law by the said Andrew Mount and * 
William S. Mount before Ezra A. Osborne, Esq., one of the 30 
Masters of this Court, and was duly recorded in the office of 
the Clerk in and for the said county of Monmouth, in Book
I 3 of Mortgages, page 113, &c., on the first o f January, 
1874. J

That the following is a true copy o f the deed o f assign-
ment of said mortgaged premises above referred to, v iz .:

2
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“  Know all men by these presents, that we, George D. H. I 
Gillespie and John K. Myers, parties hereto o f the first part, 
in consideration o f the sum o f two hundred and seventy- I 
five thousand dollars, lawful money of the United States, I 
to us in hand paid hy The President and Directors o f the Man- j 
hattan Company, parties o f the second part, at or before the 
ensealing and delivery o f these presents, the receipt where-
of is hereby acknowledged, have granted, bargained, sold, j 
assigned and transferred and set over, and by these presents j 

10 do grant, bargain, sell, assign, transfer and set over unto the I 
said party of the second part, a certain indenture of mort- j 
gage bearing date the 31st day of December, in the year 
one thousand eight hundred and seventy-three, made hy 
Andrew 8. Mount and William S. Mount to us to secure 
the payment of two hundred and seventy-five thousand 
dollars, and recorded in the Monmouth County Clerk’s 
office at Freehold in Book I  3, o f mortgages, pages 113, or 
together with the bond or obligation therein described, and 
the money due or to grow due thereon, with the interest.

20 To have and to hold the same unto the said parties of the I  
second part, their successors, legal representatives and V  
assigns, for their own use and behoof forever, subject only 
to the proviso in the said indenture of mortgage mentioned; 
and we do hereby make, constitute and appoint the said 
parties o f the second part our true and lawful attorneys, 
irrevocable in our names or otherwise, but, at their proper 
costs and charges, to have, use and take all lawful ways and 
means for the recovery of the said money and interest, and, 
in case o f the payment, to discharge the same as fully as 

30 we might or could do if these presents were not made.
“  This assignment is made without any covenant or .guar- I

antee expressed or implied on the part o f us, the said 
assignees.

u In witness whereof we have hereunto set our hands and 
seal the thirty-first day of December, in the year one thous-
and eight hundred and seventy-three.

“  G e o . D. H . G i l l e s p i e , [ l . s .]
“  J n o . K .  M y e r s . [ l . s .]

40
Sealed and delivered in the presence of

W i l l i a m  H .  C l a r k s o n . ’
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That said deed of assignment was acknowledged in due 
form of law by the said Gillespie and Myers and was after-
wards, on the 25th day of October, 1874, duly recorded in 
said Monmouth County Clerk’s office, in Book 1 of Assign-
ments, page 467. ‘Although said assignment recited that 
the sum of two hundred and seventy-five thousand dollars 
wa3 received by said Gillespie and Myers as the consider-
ation of said transfer, no money was, in fact, paid to or 
received by them for said transfer, but the said recital was 
made therein for purposes of form merely. That on the 10 
same occasion and forming a part o f the same transaction 
the said banking company accepted and took possession of 
the said bond and deed of mortgage, and, in consideration 
of the property so transferred in excess o f the amount so as 
aforesaid intended to be secured to it, did, upon the request 
and insistment of the said Andrew Mount, execute and 
deliver to him a written declaration of trust, of which the 
following is a true copy, namely:

“ A n dr ew  M o u n t , E sq .
“ Dear Sir—I have received assignments executed to The 

President and Directors of the Manhattan Company by 
Geo. D. H. Gillespie and John K. Myers, as follows:

“ 1. Assignment of bond and mortgage of Andrew and 
William S. Mount to said Gillespie and Myers, dated 
December 31, 1873, to secure $275,000.

“ 2. Assignment of bond and mortgage of William S. 
Mount to said Gillespie and Myers, dated December 31, 
1873, to secure $50,000. 30

“ 3. Assignment of bond and mortgage of Andrew Mount, 
Geo. G. Wilmerding and William 8. Mount to said Gilles-
pie and Myers, dated December 31, 1873, to secure $18,000.

“ 4. Assignment of mortgage of Wisner H. Townsend and 
Emily, his wife, and William E. Gowdy and Mary J., his wife, 
dated November 18, 1872, to secure $100,000.

‘ ‘ The Manhattan Company holds said mortgages as 
collateral security for a note made by Wilmerding and 
Mount for $75,000, dated January 2d, 1874, payable in six
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months from date, and as collaterals for renewals thereof 
in whole or in part, and upon realizing the amount due 
with interest upon said note or renewals thereof, together 
with all expenses, the balance to be returned to you or to 
your order. Respectfully yours,

J. M. M o r r is o n , ~President”

That the date o f said writing was, by a clerical or other 
error, written thereon “ 1873”  instead o f 18'74, and that 
said error is apparent on its face.

10 That afterwards and at the maturing o f  said $75,000 note 
the makers thereof failed to pay the same, and your orator 
is informed, and upon information states the fact to be, that 
a renewal note for the payment o f the same, sum in six 
months from that time was given by said partnership and 
accepted by said banking company in the place of said 
original note. And your orator is informed and believes, 
and states the fact to be, that afterwards, on or about the 
24th day o f August, 1874, the said Andrew Mount paid 
to the said banking company the sum of two thousand and

20 five hundred dollars as and for a part payment of the said 
note o f indebtedness.

That the said renewal note was not paid at its maturity, 
and that afterwards, on or about the 12th day o f December,
1879, the said banking company, in the exercise o f the powers 
conferred upon them in and by the terms of the said deeds 
o f mortgage and assignment, entered into, took possession 
of the said lands above described, in pursuance o f the said 
special trust so as aforesaid declared by said company, and 
thereafter received the rents, issues and profits of said lands,

30 and continued in such possession and receipt from the date 
last aforesaid up to the 9th day of February, 1880, or about 
that time.

That afterwards, on or about the 9th day o f February,
1880, the said banking company bargained and sold the said 
lands to the Navesink Park Company, a corporation exist-
ing under the laws of this State, for the consideration of 
one hundred and twenty-five thousand dollars, and did, on 
or about that date, sell, alien and convey said lands, by its 
deed of conveyance then duly executed for that purpose, to
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the said The Navesink Park Company, and did thereupon 
deliver its said deed to the said Navesink Park Company, 
and thereupon did receive and realize from said grantee the 
said sum of one hundred and twenty-five thousand dollars, 
as and for the consideration money of said lands.

And your oratrix, further complaining, expressly shows 
and states the fact to be that the said grantee of said con-
veyance, the Navesink Park Company, had full, due and 
complete notice and knowledge of the matters hereinbefore 
stated in this bill, and of the said trust in favor of said in- 10 
testate,, under which the said lands were held and controlled 
by the said The President and Directors of Manhattan Com-
pany, and took said deed of conveyance with notice o f the 
rights of the said intestate in the lands so conveyed to it; 
and your oratrix respectfully insists that the said Navesink 
Park Company held the title o f said lands subject to the 
said equities of the said intestate; and your oratrix therein 
and your oratrix further respectfully insists that the said 
Navesink Park Company is bound in equity to see to the 
application of the said consideration money of said lands to 20 
the purposes of said trust.

And your oratrix further shows unto your Honor that the 
said The President and Directors o f the Manhattan Company 
have, since the said taking of the possession of said lands 
by it, received and realized from the said sale thereof and 
from the said rents, issues and profits thereof, large sums of 
money greatly in excess of the said debt, interest and ex-
penses so as aforesaid intended to be secured to the said bank-
ing company by the said intestate; and that the said bank-
ing company, notwithstanding it has in its possession said 30 
sums of money of such excess, has, on divers occasions, refused 
to account to your oratrix for the same or any part thereof, 
or to pay over to her any balance or residue of said jnoneys 
after satisfying its said claim, interest and expenses*although 
your oratrix has, on said occasions, requested it so to do, 
and has refused to come to any accounting whatever with 
your oratrix, although she has frequently requested it so to 
do; and has refused to return to your oratrix the balance of 
said moneys due to her; and your oratrix well hoped that 
the said defendant banking company would have complied 40
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with such reasonable requests o f your oratrix as in equity 
and good conscience it ought to have done ; hut now so it is, 
may it please your Honor, the said defendant continuing 
here to injure and aggrieve your oratrix in the premises, 
neglect and refuse to comply with such reasonable requests 
and perform said trust, or to account to your oratrix for the 
balance of said moneys so as aforesaid realized by the said 
defendant, or to return or to pay to your oratrix any balance 
whatever o f the amounts of money realized by it out of 

10 said, receipts after making all proper deductions.
And the said President and Directors of thè Manhattan 

Company at times pretend that no written trust was ever 
made or entered into by it relating to the matter set forth 
in said hill ; and at other times pretend that the said writing 
set forth in said hill and purporting to he signed by J. M. 
Morrison, as president o f the said banking company, was 
not signed by the same James M. Morrison who was tuen 
president o f said company, and if signed by him at all was 
not signed by him as such officer ; and at other times pre- 

20 tend that Jaihes M. Morrison was not the president of the 
said hanking company at the time of the signing and de-
livery of said writing; and at other times pretend that 
said president had no authority or agency to sign or execute 
said writing, and that his acts therein was ultravires; and at 
other times pretend that the said possession taken by said 
hanking company of the above described lands was so 
taken by virtue of a sale for the sum of ten thousand dollars 
to said hanking company by the sheriff of the said county 
of Monmouth, at public auction, under the direction of a 

30 certain final decree in a foreclosure suit instituted by said 
company upon the $275,000 mortgage, and was not taken 
under the power contained in the terms of said mortgage, 
and that the sum of ten thousand dollars at which said lands 
were so sold to it, was a full, fair and adequate consideration 
therefor, and that such sale was fair, equitable and without 
fraud or illegal combinations on the part of the said hank-
ing company with other bidders thereat; and at other times 
pretend that such proceedings were taken in Court of 
Chancery by it in the foreclosure of said mortgage against 

40 the said Andrew" Mount as that the said trust was extin-
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guished and declared void and said trustee relieved there-
from; whereas your oratrix charges the contrary thereof 
and of each and all of said pretences to be the truth, and 
that the said writing was executed by the authority o f the 
said hanking company, and that the said writing was signed 
by the said James M. Morrison as the president of the said 
company, and that he was at the signing thereof its duly 
elected president, and that as such officer he had not only 
express authority and agency to sign and execute the same 
for the said company, hut also had an implied authority 10 
arising from the nature and necesssities o f that transaction, 
and that his act therein was not beyond the scope of his 
power, and that the said taking of possession of said lands 
by said company was done by it in the execution o f said 
trust undertaken by it and in the performance of the duty 
resting upon it in that behalf, and not in antagonism to said 
trust, and that'equity will presume'that said defendant 
intended to do right rather than wrong, and to act con-
scientiously rather than in bad faith, and to perform said 
duty rather than to violate it, and that the subject matter 20 
of said possession and sale, whether had through the assist-
ance of the decree of the said court or by the act o f said 
defendant alone without the assistance of any such decree, 
was acquired with the design and purpose of the perform-
ance of said trust, and that in consequence of such purpose 
an equitable estate in the amount realized by said defendant 
belonged to the said intestate.

All which actings, doings and pretences o f the said bank-
ing company are contrary to equity and good conscience, 
and tend to the manifest wrong, injury and oppression of 30 
your oratrix in the premises; in tender consideration 
whereof, and for as much as your oratrix is without ade-
quate remedy in the premises at and by the strict rules of 
ffie common law, and can only have adequate relief in this 

onorable Court where matters of this nature are properly 
cognizable and relievable; to the end, ■ therefore, that the 
said defendants, The President and Directors o f the Manhat-
tan Company and the Navesink Park Company and their 
confederates, when discovered, may answer, but without oath 
or affirmation, all and singular the premises, and each fact an
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above stated according to the best of their respective 
knowledge, information and belief, and more especially that 
the said defendant, The President and Directors o f the Man-
hattan Company, may answer the interrogatories addressed 
to it next below under oath, fully, directly and responsively 
confining its answer to the interrogatories proposed.

First. Whether James M. Morrison was, in the month of 
December, 1873, and in January, 1874, the President of the 
said banking company.

10 Second. I f  yes, whether he acted as the authorized agent 
o f said banking company in the making o f the loans of 
money and in the securing thereof and the taking o f collateral 
for such security.

Third. I f  yes, whether he so acted in the. making and 
securing o f the said loan and debt o f seventy-five thousand 
dollars, due to the said company from the said Wilmerding 
and Mounts.

Fourth. Whether the said banking company claimed legal 
possession and title to the lands above described at any 

20 time; if  so, When and how long.
Fifth. . I f  yes, then state whether they so claimed title 

under the deed o f mortgage* above copied exclusively, and 
if not, then state under what deed they claimed to have the 
legal title to said lands.

And your orator further prays that the said defendant 
banking company may be . decreed by this Honorable Court 
and compelled to fully perform their said trust, and that an 
account may be taken and stated of the amounts o f money 
received or realized by the said defendant under said trust, 

30 and particularly o f the amount o f the consideration money 
mentioned in the said deed from the said banking company 
to the said Navesink Park Company, or o f the amount oi 
consideration money for said lands which, by reasonable and 
proper care and attention to the duties of its said trust, said 
company should have received for said lands, and of the 
amount of rents, issues and profits which the said banking 
company received from said lands, or which, by reasonable 
and proper diligence they should have received, and that 
said banking company be decreed to return and pay over 

40 f°  your oratrix such balance of said moneys as may be found
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upon such accounting, and that such balance may be 
declared to be a lien upon the said lands above particularly 
described, and that your oratrix may have such further and 
other relief in the premises as the nature of the case may 
require and as may be agreeable to equity and good con-
science. May it please your Honor, the premises considered, 
to grant unto your oratrix the State’s writ o f subpoena, 
issuing out of and under the seal o f this Honorable Court, 
to be directed to the said The President and Directors oi 
the Manhattan Company, the Navesink Park Company, 10 
Josephine M. Cray, Georgia A. Worrell, William S. Mount, 
Andrew M. Platt, William M. Platt, and Ezra A. Osborne, 
late assignee of Andrew Mount, commanding them and 
each of them by a certain day and under a certain 
penalty therein to be expressed, to be and appear before 
your Honor in this Honorable Court, and that the said The 
President and Directors of the Manhattan Company and the 
Nave sink Park Company and Ezra A. Osborne may appear 
according to law and the course of this Court, then and 
there to answer all and singular the said premises, and to 20 
stand to, abide by and perform such order and decree 
therein as to your Honor' shall seem meet and shall be 
agreeable to equity and good conscience. And your ora-
trix, as in duty bound, will ever pray, &c.

V r e d e n b e r g h  & P a r k e r ,
W . H. V r e d e n b u r g h , Solicitors of Complainant.

Of Counsel.
A true copy.

G. S. D u r y e e , Clerk.

IN CHANCERY OF NEW  JERSEY.

Between . ..A: n Y Y IY
Fan n ie  E. M o u n t , Administratrix, &c., o f j 

Andrew Mount, dec’d, /
Complainant, l 

and )
The  Pr e s id e n t  a n d  D ir e c t o r s  or t h e  M a n -V 

h at tan  Co mpa n y  and others, \
__  Defendants. J

On Bill, &c.

Bill filed Oct. 
24, 1885.

Amendment.

8



18 COURT OF ERRORS AND APPEALS.

The plea of the defendant, The President and Directors of 
the Manhattan Company, to the bill o f complaint in this 
cause having been, on argument, sustained, and the com-
plainant having made a motion to amend her said bill upon 
notice to the said defendant and to the defendants The 
Navesink Park Company, and the motion being now opened 
to the Court by W . H. Yredenburgh, o f counsel with the 
complainant, in the presence of F. McGee, Esq., of counsel 
with the defendant, The President and Directors of the 

10 Manhattan Company,
It is, on this twenty-sixth day of July, 1886, on motion 

of the counsel o f the complainant, ordered that the com-
plainant have leave to amend her bill o f complaint by add-
ing and inserting the following allegations, namely:

And your oratrix further shows unto your Honor, that 
she is informed and states the fact to be that on or about the 
fourteenth day of March, eighteen hundred and seventy- 
six, the said Andrew Mount presented and tiled in the office 
o f the Clerk o f the District Court o f the United States for 

20 the District o f New Jersey, his voluntary petition in bank-
ruptcy under the act o f Congress entitled “ An act to estab-
lish a uniform system o f bankruptcy throughout the United 
States,”  approved March 2, 1867, and the acts amendatory 
thereto.

And that afterwards, on or about the thirteenth day of 
April, 1876, an adjudication in bankruptcy was made by 
said District Court on said petition, wherein it was found 
and declared, among other things, that the facts set forth in 
said petition of said Andrew Mount were true, and it was 

30 adjudged and declared that the said Andrew Mount became 
and was bankrupt within the true meaning and intent of the 
said act o f Congress and its amendments before the filing 
o f the said petition.

That afterwards, on or about the thirty-first day of May, 
1876, Ezra A. Osborne was duly chosen assignee of the estate 
and effects o f the said Andrew Mount, and thereupon duly 
accepted the trust o f assignee o f the estate o f the said bank-
rupt, and thereby became and was in law the assignee ot 
said estate.

40 That afterwards, on or about the fifth day o f June, 1876,
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Charles E. Green, the register in bankruptcy, by virtue of 
the authority vested in him by the fourteenth section of the 
said act of Congress, by an instrument in writing under his 
hand, did duly convey and assign to the said Ezra A. 
Osborne, assignee, in the usual form, all the estate, real and 
personal, of the said bankrupt, including all property of 
whatever kind o f which he was possessed *or in which he 
was interested or entitled to have on the said fourteenth day 
of March, eighteen hundred and seventy-six, together with 
all deeds, books and papers relating thereto, in trust never-
theless for the uses and purposes and with the powers and 
subject to the conditions and limitations prescribed and set 
forth in said act.

That afterwards, on or about the twentieth day of Decem-
ber, eighteen hundred and seventy-eight, the said District 
Court did duly order that the said assignee have leave and 
be authorized to sell at public vendue all the said lands and 
real estate of the said bankrupt. And that afterwards the 
said assignee, in pursuance of his said authority and of his 
powers under said act of Congress, having duly advertised 
and given notice of the sale o f the said lands, being all the 
lands in this bill of complaint particularly described, did 
duly and legally offer and expose said lands for sale at 
public vendue to the highest bidder therefor, on the twenty- 
first day of February, eighteen hundred and seventy-nine, 
at Red Bank, in the said county of Monmouth, and did, 
on the same day, having received from William S. Mount 
a bid of ten dollars for the same, and he being then and 
there the highest bidder therefor, did strike off and sell 
said lands to the said William S. Mount for said sum, and 
did then and there, by a deed of conveyance under the 
hand and seal of said assignee duly executed and delivered, 
grant, bargain, sell and convey to the said William S. 
Mount, his heirs and assigns forever, all o f said lands and 
all rights and equities or redemption of the said assignee 
and bankrupt therein, and all of the claims, rights, estates 
and interests of every nature of the said assignee, as well as 
of said bankrupt in and to said lands.

That afterwards, on or about the second day of October, 
eighteen hundred and eighty-five, and before the commence-

10

20

30

40
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ment o f this suit, the said William S. Mount sold, released, 
assigned and transferred to your oratrix all o f said lands 
and all o f  the rights, claims, estates and interest, and all 
property and rights o f property, and rights and equities of 
redemption of the said William S. Mount in and to said 
lands.

And your oratrix expressly charges the fact to be that by 
virtue of said several sales and conveyances your oratrix 
became entitled to, invested with and possessed of the same 

10 interest, equities and rights o f redemption, claims, choses 
in action and rights in action, property and rights o f prop-
erty in said lands, as became at any time vested in said as-
signee under said adjudication and proceedings in bank-
ruptcy.

And your oratrix shows unto your Honor that on or 
about the fifteenth day of November, eighteen hundred and 
seventy-one, the said William S. Mount conveyed and duly 
transferred to the said Andrew Mount, by deed executed 
and delivered on that day, all his estate, title and interest in 

20 the said lands and real estate particularly described in the 
said bill o f complaint.

And that said bill be also amended by inserting the name 
of Ezra A. Osborne, late assignee of Andrew Mount, in the 
prayer for process, as a defendant to said bill o f complaint.

And by striking out o f said bill, and the writs of subpoena 
and process to appear, and the record of this cause, the 
words “  administratrix o f the goods, chattels, rights and 
credits which were of Andrew Mount deceased,”  so far as 
said words express the character in which the complainant 

30 brings and prosecutes this suit, and so that said process, bill 
and record shall show that this suit is brought and prose-
cuted in complainant’s individual right and behalf, and not 
as said administratrix; and that the words in the prayer of 
said bill, as follows, “  to the estate of said intestate,”  may be 
stricken out o f said bill o f complaint; and the motion of 
complainant to strike out the plea of the said The President 
and Directors o f the Manhattan Company is hereby denied, 
with costs, and said plea allowed as if on final argument; 
and that the said pleading defendants plead, answer or
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demur to the amended bill o f complaint within sixty days 
from the service o f a copy of this order upon their solicitors.

T h eod or e  R u n y o n , C.
A true copy.

A l l an  McD erm ot t , Clerk.

ANSWER OF WILLIAM S. MOUNT, IN FORM OF CROSS-
BILL.

[Filed July 20th, 1886.]

IN CHANCERY OF NEW  JERSEY.

Between . •. < A

Fannie  E. M ou nt , Administratrix, &c ., of I 10
Andrew Mount, dec’d, /

Complainant, \ 0 n Bill, &c.
and / ’

The Pr e s ide nt  and  D ir e ct or s  o e  t h e  M a n -

hat t an Co mpany and others,

Defendants.

This defendant, now and at all times hereafter, saving 
and reserving to himself all and all manner of benefit and 
ft vantage of exception to the many errors, uncertainties 
and imperfections in the said bill o f complaint contained, 20 
or answer thereunto or unto so much thereof as this 
e en ant is advised it is material or necessary for him to

make answer unto, answering and setting up his cross-claim 
as follows, says :

That he admits that Andrew Mount died intestate on the 
eighteenth day of September, eighteen hundred and seventy- 
even, at the age of seventy-one years, and that letters of 

. “ n uPon eehde were granted by the surro- 
» o „ onmouth county to said complainant on the
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thirty-first day of August, eighteen hundred and eighty- 
five. And further, that said complainant was duly married 
to said Andrew Mount on the twenty-second o f April, 1875, 
and afterwards lived and cohabited with him as his wile 
until his death, and that no children were horn of said 
marriage, hut that by a prior marriage the said Andrew 
Mount had the following named children and grandchild-
ren who are now living, viz.: Josephine M. Gray, Georgia
A. Worrall and William S. Mount, who are‘his children, 

10 and Andrew M. Platt and William M. Platt, who are his 
grandchildren.

And this defendant further admits that on- or about the 
second day of January, in the year eighteen hundred and 
seventy-four, to wit, on the 31st day of December, 1873, the 
said Andrew Mount, together with George G. Wilmerding 
and William S. Mount (this defendant), partners trading 
under the name of Wilmerding & Mounts, being indebted to 
a corporation transacting a banking business in the city and 
State of New York, and existing under the laws of that 

20 State by the name of The President and Directors of the 
Manhattan Company, for a loan of the sum o f seventy-five 
thousand dollars, and being desirous of extending the day 
of payment thereof, made and delivered their promissory 
note to the said banking company whereby the said partner-
ship promised to pay to the said banking company the said 
sum of seventy-five thousand dollars in six months from 
that date.

That the said makers o f said note then paid to the said 
banking company the interest for six months in advance on 

30 said sum, being the discount thereof; that at the same time 
the said Andrew Mount and William S. Mount, for the pur-
pose of securing the payment o f said debt, made and exe-
cuted their bond, and also their deed o f mortgage accom-
panying said bond (a copy of which is hereinafter set forth) 
to George D. II. Gillespie and John K. Myers, who were, 
then directors o f and acted therein as the agents and trus-
tees o f said banking company; that the said deed of mort-
gage by its terms embraced and described certain large 
tracts o f land situated at the Highlands of Navesink, in the 

40 county of Monmouth aforesaid, which were of the value ot
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not less than two hundred and seventy-five thousand dollars, 
and are hereinafter particularly described by metes and 
hounds.

And this défendant further shows unto your Honor that 
on or about the fifteenth day of November, eighteen hun-
dred and seventy-one, this defendant conveyed and duly 
transferred to the said Andrew Mount, by deed executed 
and delivered on that day, all his estate, title and interest in 
the said lands and real estate.

And this defendant, further answering, says that on the 
same occasion of the giving of said bond and mortgage to 
said Gillespie and Myers, they the said Gillespie and Myers, 
directors aforesaid, at*the request o f the said banking com-
pany, duly assigned, transferred and conveyed (by deed o 
assignment, a copy of which is hereinafter set forth,) the 
said bond and deed of mortgage with the said mortgaged 
land and premises to the said The President and Directors 
of the Manhattan Company, which was then accepted and 
received by the said company upon the special trust and 
confidence hereinafter stated of realizing therefrom the 
amount of the said debt of seventy-five thousand dollars 
and interest and all expenses, and of returning the balance 
to the said Andrew Mount, or to his order.

And this defendant, further answering, admits that neither 
the said sum of two hundred and seventy-five thousand 
dollars, inserted in said bond and deed of mortgage, nor any 
other sum of money was then due from the said mortgagors 
to the said Gillespie and Myers, but this defendant avers the 
fact to be that their names were used at the request o f the 
said banking company as a mere method of vesting said 
property in said banking company, and that said inserted 
sum of two hundred and seventy-five thousand dollars was 
assumed to be the real value of the land so mortgaged by 
the said parties to said instruments. That the following is 
a true copy of the said deed of mortgage above referred 
to, viz. :

[Same as in bill.]
That the condition of the said bond is therein ex-

pressed, that if the said Andrew Mount, George G. Wil- 
merding and William S. Mount, their heirs, executors or

10

20

80

40
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administrators, should well and truly pay or cause to be 
paid unto the said Gillespie and Meyers, their executors, 
administrators or assigns, the just and full sum of two hun-
dred and seventy-five thousand dollars, lawful money, on 
demand, then the said obligation should be void; other-
wise, to remain in full force and virtue.

That the said mortgage was, after its execution, acknowl-
edged in due form of law by the said Andrew Mount and 
William S. Mount before Ezra A. Osborne, Esq , one of the 

10 Masters of this Court, and was duly recorded in the office of 
the Clerk in and for the said county of Monmouth, in Book 
I 3 o f Mortgages, page 113, &c., on the first o f January, 
1874.

That the following is a true copy of the deed of assign-
ment of said mortgaged premises above referred to, viz.:

[Same as in bill.]

That said deed of assignment was acknowledged in due 
form of law by the said Gillespie and Myers, and was after-
wards, on the 25th day of October, 1874, duly recorded in 

20 said Monmouth County Clerk’s office, in Book 1 of Assign-
ments, page 467. Although said assignment recited that 
the sum of two hundred and seventy-five thousand dollars 
wa3 received by said Gillespie and Myers as the consider-
ation of said transfer, no money was, in fact, paid to or 
received by them for said transfer, but the said recital was 
made therein for purposes o f form merely. That on the 
same occasion and forming a part o f the same transaction 
the said banking company accepted and took possession of 
the said bond and deed of mortgage, and, in consideration 

30 of the property so transferred in excess o f the amount so as 
aforesaid intended to be secured to it, did, upon the request 
and insistment of the said Andrew Mount, execute and 
deliver to him a written declaration of trust, of which the 
following is a true copy, namely:

“  M a n h a t t a n  Co mpa n y , \
“  N e w  Y o r k , Ja n u a r y  2, 1873. /

“ A n d r e w  M ou nt , E sq . :
“ Dear Sir—I have received assignments executed to The 

President and Directors o f the Manhattan Company by 
40 Geo. D. H. Gillespie and John K. Myers, as follows:
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“ 1. Assignment of bond and mortgage of Andrew and 
William S. Mount to said Gillespie and Myers, dated 
December 31, 1873, to secure $275,000.

“ 2. Assignment of bond and mortgage of William S. 
Mount to said Gillespie and Myers, dated December 31, 
1873, to secure $50,000.

“ 3. Assignment of bond and mortgage of Andrew Mount, 
Geo. G. Wilmerding and William S. Mount to said Gilles-
pie and Myers, dated December 31, 1873, to secure $18,000.

“ 4. Assignment of mortgage of Wisner H. Townsend and 10 
Emily, his wife, and William E. Gowdy and Mary J., his wife, 
dated November 18, 1872, to secure $100,000.

The Manhattan Company holds said mortgages as 
collateral security for a note made by Wilmerding and 
Mounts for $75,000, dated January 2d, 1874, payable in six 
months from date, and as collaterals for renewals thereof, 
in whole or in part, and upon realizing the amount due 
with interest upon said note or renewals thereof, together 
with all expenses, the balance to be returned to you or to 
your order. Respectfully yours, 20

J. M. M or ris on , President.”

That the date o f the said writing was, by a clerical error, 
written therein “  1873” instead o f 1874, and that said error is 
apparent on its face; that afterwards, and at the maturing 
o the said seventy-five thousand dollars note, the makers 

ereof failed to pay the same, and a renewal note for the 
same sum, payable in six months from that time, was given 
y said partnership and accepted by said banking company 

in the place of said original note, and this defendant admits 
mat said renewal note was not paid at its maturity. 30

nd this defendant, further answering, shows unto your 
onor that at the time of the making o f the said note first

A addition ^ d  bond and mortgage upon
ae Highlands property aforesaid, the said Wilmerding and 
ounts a8 further collateral security for the payment o f said 

anrlM ltS.renewals’ made and delivered to said Gillespie 
*18 nnnerS’ ^  manner aforesaid, a bond with mortgage for 
f  ’ UU’ uPon certain real estate in Brooklyn, New Y ork;
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also, a bond with mortgage for $50,000 upon 640 acres of 
land in the State o f Missouri, belonging to this defendant, 
and also assigned to said Gillespie and Myers a bond and j 
mortgage for $100,000 held by them upon mill and other 
property at Walden, Orange county, New York. All of 
which said bonds and mortgages were, as part o f the same , I 
transaction, in the same manner and upon like terms as the j 
first aforesaid mortgage of the Highlands property, assigned 
and transferred over by said Gillespie and Myers to said 

10 banking company as collateral security for said note of j 
Wilmerding & Mounts.

But this defendant, further answering and setting up his 
cross-claim, shows unto your Honor that afterwards, on or 
about the 24th day of August, 1874, the said Andrew Mount 
paid to the said banking company the sum o f twenty-five 

. hundred dollars, as and for a part payment of the said note 
o f indebtedness, the said banking company, in consideration 
of said payment, releasing from the lien of the said mort-
gage certain lots o f land in Brooklyn belonging to him, held 

20 as aforesaid by it as collateral security for said note.
And further, this defendant shows unto your Honor that 

afterwards, in the year 1877, the said banking company, in 
the exercise o f the rights and powers conferred upon it by 
the said assigned mortgage on the mill and other property 
at Walden, New York, foreclosed the said mortgage, and, 
purchasing the said property at foreclosure sale, realized 
thereon the sum of at least six thousand dollars, which it 
appropriated as part payment on account o f the amount 
due on said note. And further, that under like provisions 

30 and powers, in the year 1877, the said banking company 
took possession of and by foreclosure suit or otherwise 
caused to be sold certain of the lots in Brooklyn aforesaid, 
formerly belonging to said George G. Wilmerding, from 
which was realized the sum of five hundred dollars, which 
was appropriated by said banking company as part pay-
ment and on account o f said note. And further, that in 
the fall o f 1877 or spring of 1878, the said banking com-
pany in like manner caused the six hundred and forty 
acres o f land in Missouri, formerly belonging to William S.

40 Mount, to be sold, realizing therefrom the sum of twelve
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hundred dollars, which was also appropriated by said bank-
ing company in part payment of said note. And further, 
that said banking company received for rent on the mill 
property at Walden aforesaid, the sum of five hundred 
dollars, and appropriated the same in part payment of said 
note, making in all the sum of ten thousand seven hundred 
dollars received by the said banking company on account of 
the said note of Wilmerding and Mounts for seventy five 
thousand dollars aforesaid.

And this defendant, further answering, admits and says 10 
that on or about the twelfth day of December, 1879, the 
said banking company, in the exercise of the powers con-
ferred upon them in and by the terms of the said deed of 
mortgage and assignment, entered into and took possession 
of the lands in said mortgage in said bill o f complaint de-
scribed, situated on the Highlands of Navesink, in the county 
of Monmouth aforesaid, in pursuance of the said special 
trust so as aforesaid declared by said company, and there-
after received the rents, issues and profits o f said lands, and 
continued in such possession and receipt from the date last 20 
aforesaid up to the ninth day of February, 1880, or about 
that time. .

And this defendant, further answering, admits and avers 
that on or about the ninth day of February, 1880, the said 
banking company bargained and sold the said lands at the 
Highlands of Nave sink described in the said mortgage to 
the Navesink Park Company, a corporation existing under 
the laws of this State, for the consideration of one hundred 
and twenty-five thousand dollars, and did, on or about that 
date, sell, alien and convey said lands by its deed of convey- 80 
ance then duly executed for that purpose, to the said Nave 
sink Park Company, and did thereupon deliver said deed 
to the said Navesink Park Company, and thereupon did 
receive and realize from said grantee the said sum of one 
hundred and twenty-five thousand dollars as and for the 
consideration money of said lands.

And this defendant, further answering, admits and avers 
that the said grantee of said conveyance, the Navesink Park 
Company, had full, due and complete notice and knowledge 
of the matters hereinbefore stated, and of the said trust in 40
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favor o f said Andrew Mount under which the said lands 
were held and controlled by the said The President and 
Directors o f the Manhattan Company, and that the said 
grantee took said deeds o f conveyance with notice of the 
rights o f the said Andrew Mount in the lands so conveyed 
to it, and this defendant also insists that the said Navesink 
Park Company hold the title o f said lands subject to the 
said equities formerly o f Andrew Mount and hereinafter 
stated, vesting in and appertaining to this defendant; and 

10 this defendant also insists that the said Navesink Park 
Company is bound in equity to see to the application of the 
said consideration money of said lands to the purposes of 
«aid trust.

And this defendant, by way o f cross-claim against the 
said defendai ts, The President and Directors o f the said 
Manhattan Company and The Navesink Park Company, 
and claiming any and all benefit and advantage of said 
cross-claim as if the same had been set up in the form of a 
cross-bill, further shows unto your Honor that on or about 

20 the fourteenth day of March, 1876, the said Andrew Mount 
presented and filed in the office o f the Clerk of the District 
Court o f the United States for the District o f New Jersey, 
his voluntary’ petition in bankruptcy under the act of Con-
gress entitled “ An act to establish a uniform system of 
bankruptcy throughout the United States,”  approved March 
2, 1867, and the acts amendatory thereto.

And that afterwards, on or about the thirtieth day of 
April, 1876, an adjudication in bankruptcy was made by 
said District Court on said petition, wherein it was found 

30 and declared among other things that the facts set forth in 
said petition o f said Andrew Mount were true, and it was 
adjudged and declared that the said Andrew Mount became 
and was bankrupt within the true meaning and intent of 
the said act o f Congress and its amendments before the 
filing of the said petition.

That afterwards, on or about the thirty-first day of May, 
1876, Ezra A. Osborne was duly chosen assignee of the 
estate and effects o f the said Andrew Mount, and thereupon 
duly accepted the trust o f assignee of the estate o f the said

I
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bankrupt, and thereby became and was in law the assignee 
of said estate.

That afterwards, on or about the fifth day of June, 1876, 
Charles E. Green, Register in Bankruptcy, by virtue of the 
authority vested in him by the fourteenth section of the 
said act of Congress, by an instrument in writing under his 
hand, did duly convey and assign to the said Ezra A. 
Osborne, assignee, in the usual form, all the estate, real and 
personal, of the said bankrupt, including all property of 
whatever kind of which he was possessed or in which he 1C 
was interested or entitled to have, on the fourteenth day of 
March, in the year eighteen hundred and seventy-six, 
together with all deeds, books and papers relating thereto, 
in trust, nevertheless, for the uses and purposes and with 
the poivers and subject to the conditions and limitations 
prescribed and set forth in said act.

That afterwards, on or about the twentieth day of Decern, 
ber, 1878, the said District Court did duly order that the 
said assignee have leave and be authorized to sell at public 
vendue all the said lands and real estate o f the said bank- 20 
rupt, and that afterwards the said assignee, in pursuance of 
his said authority and of his powers under said act of Con-
gress, having duly advertised and given notice o f the sale 
of the said lands, being the lands in the said bill o f com-
plaint particularly described, situated on the Highlands of 
Navesink, in said county of Monmouth and State o f New 
Jersey, did duly and legally offer and expose said lands for 
sale at public vendue to the highest bidder therefor, on the 
twenty-first day o f February^!879, at Red Bank, in the 
said county of Monmouth, and on the same day, having SO 
received from this defendant, William S. Mount, a bid of 
en dollars for the samfe, and, he being then and there the 

bidder therefor, did strike oft and sell said lands to 
this defendant for said sum, and did then and there, by a 

of conveyance under the hand and seal o f said 
assignee, duly executed and delivered, grant, bargain, sell 
u convey to said William S. Mount, this defendant, his 

rs and assigns forever, ail o f said lands and all rights and 
fiui ies of redemption, and all other equities o f the said 

gnee and of said bankrupt therein, and all .the claims, 40



30 COURT OF ERRORS AND APPEALS.

rights, estates and interests o f every nature of the said 
assignee as well as of the said bankrupt in and to said lands.

And this defendant, by way of cross-claim, expressly 
charges the fact to be that by virtue of said sale and con-
veyance this defendant became entitled to, invested with 
and possessed of, the same and all interest, equities, rights 
o f redemption, claims, choses in action and rights in action, 
property and rights of property in and to said lands, as 
were formerly in said bankrupt and as became at any time 

10 vested in said assignee under said adjudication and pro-
ceedings in bankruptcy.

And this defendant further shows unto your Honor, that 
by virtue of a decree and writ o f execution issuing out of 
said Court o f Chancery at the suit o f said banking com-
pany, acting in the exercise and by virtue of the powers 
conferred in said mortgage, the said lands therein described 
were advertised for sale by the sheriff of Monmouth county, 
aforesaid, on the twelfth day o f February, 1879, and the 
said banking company recognizing the aforesaid trust under 

20 which they field the said mortgage and mortgaged lands, 
and that thè equities and rights appertaining and appurten-
ant thereto had, by virtue of the said purchase by this 
defendant and of the deed of the said assignee become 
vested in this defendant, urged and induced this defendant 
not to bid for or to buy the said property at said sale, but 
to allow the said banking company to .secure the same at a 
nominal price, representing to this defendant that, as bound 
in equity to do, it would continue to hold the said property 
in and under the special trust aforesaid for this defendant; 

30 and this defendant charges that the said banking company 
having, in consequence of such representations to this 
defendant, bought the said property at said sheriff’s sale for 
the nominal sum of ten thousand dollars, afterwards sold 
and disposed of the said lands to the said Navesink Park 
Company for a large sum of money, to wit, one hundred 
and twenty-five thousand dollars, and in violation of the 
special trust under which the said lands wrere held, the said 
banking company, out of said sum of money so received bv 
it, not only repaid itself the amount o f indebtedness remain- 

40 ing unpaid on said note, and for which said lands were

*
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held as security, but appropriated to itself and to other 
uses the large balance remaining in its handstand although 
frequently requested so to do by this defendant, has at all 
times refused to account for or to deliver over to this 
defendant the said balance, as in justice and equity it ought 
to do.

And this defendant, by way of cross-claim, further shows 
unto your Honor that the said The President and Directors 
of the Manhattan Company have, since the taking possession 
of the said lands by it received, have realized from the said 10 
sale thereof and from the said rents, issues and profits thereof, 
large sums of money greatly in excess of the said debt, inter-
est and expenses, so as aforesaid intended to be secured 
to the said banking company, and notwithstanding it has 
in its possession said sums of money of such excess, it has 
unlawfully neglected and failed to account to this defendant 
for the same or any part thereof, or to pay over to him any 
balance or residue of said moneys after satisfying its said 
claim, interest and expenses. And the said banking com-
pany has refused to come to any account whatever with-this 20 
defendant, although this defendant has requested it so to do, 
and has refused to return, to this defendant the balance of 
said moneys due to this defendant as aforesaid.

And this defendant well hoped that the said defendant 
banking company would have complied with such reason-
able requests of this defendant, as in equity and good con-
science it ought to have done, but now so it is, may it please 
your Honor, the said The President and Directors o f the 
Manhattan Company contriving how to injure and aggrieve 
this defendant in the premises, neglect and refuse to comply 30 
with such reasonable requests and perform said trust or to 
account to this defendant for the balance of said moneys so 
as aforesaid realized by the said banking company, or to 
return to or pay to this defendant any balance whatever o f 
the amounts of money realized by it out o f said receipts after 
making all proper deductions.

And the said The President and Directors o f the Manhat-
tan Company at times pretend that no written trust was ever 
made or entered into by it relating to the matters above set 
orth, and at other times pretend that such proceedings were 40
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taken in said Court of Chancery by it in its foreclosure of I 
said mortgage against the said Andrew Mount, as that the I 
said trust was extinguished and declared void, and said trus- ] 
tee relieved therefrom, whereas this defendant charges the 1  
contrary thereof and o f each and all o f said pretences to be I 
the truth, and that possession of said lands was taken by ,1 
said company in the execution of said trust undertaken by 
it and in performance of the duty resting upon it in that 
behalf and not in antagonism to said trust, and that the sub- j 

10 ject matter o f said possession and sale, whether had 
through the assistance of the decree o f said Court of 
Chancery or by the act o f said banking company alqpe, 
without the assistance o f any such decree, was acquired 
with the'design and purpose of the performance of said trust, 
and that in consequence of such purpose, an equitable estate j 
in the amount realized by the said banking company be-
longed and belongs to this defendant. And this de-
fendant denies that the said complainant has any right or 
claim to the performance of said trust for her benefit, or to 

20 the balance o f money received as aforesaid by said banking 
company in trust, as aforesaid, or to any part thereof, or to 
an accounting of the same from any of said defendants, or 
to any relief as prayed for in her said bill.

All which actings, doings and pretences o f said defendant 
banking company are contrary to equity and good con-
science and tend to the manifest wrong, injury and oppres-
sion of this defendant in the premises.

• In tender consideration whereof, and forasmuch as this 
defendant is without adequate remedy in the premises at 

30 and by the strict rules o f the common law, and can only 
obtain relief in this Honorable Court, where matters of this 
nature are properly recognizable and relievable, and by rule 
(209) o f this Court, cross-claims as above against co-defend-
ants may be set up and relief prayed for and obtained in and 
on the answer of this defendant, the same as if a cross-bill 
for that purpose were filed by him

May it please your Honor, the premises considered, to grant 
to this defendant an accounting from the said The Presi-
dent and Directors o f the Manhattan Company and the said 

40 the Newark Park Company, and such relief in the premises
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as the nature of the case may require and shall be agreeable 
to equity and good conscience.

And this defendant denies all and all manner of unlawful 
combination and confederacy wherewith he is by the said 
bill of complaint charged without that, that any other mat-
ter or thing in the said complainant’s said bill o f complaint 
contained, material or necessary for this defendant to make 
answer unto and not herein and hereby well and sufficiently 
answered, confessed or avoided, traversed or denied, is true 
to the knowledge or belief o f this defendant; all which Id 
matters and things this defendant is ready and willing to 
aver, maintain and prove as this Honorable Court shall direct.

W i l l i a m  L. D a y t o n ,

Solicitor for and of Counsel with William S. Mount, Defendant.

St at e  op N e w  Je r s e y , \
Me r c e r  Co u n t y , J

William S. Mount, the above-named defendant, being 
duly sworn, on his oath saith that the matters and things 
set forth in the above answer, so far as relates to his own 
acts, are true, and so far as relates to the acts o f others he 20 
believes them to be true.

W m . S. M o u n t .

Sworn and subscribed this 20th day of July, A. D. 1886, 
before me,

M . R . H a m i l t o n ,
M. a  C. o f N. J.

A true copy.
A l l a n  M c D e r m o t t , Clerk.

REPLICATION.

[Filed October 12th, 1886.] 30

The complainant joins issue in the answer of the defend-
ant William S. Mount.

V r e d e n b u r g h  & P a r k e r , 
Solicitors of Complainant.

5
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TITLE: PLEAS TO AMENDED BILL OF COMPLAINT.

The Plea of The President and Directors o f the Manhattan 
Company to the amended bill o f complaint in the . 
above entitled cause.

These defendants, The President and Directors of the 
Manhattan Company, by protestation, not confessing or 
acknowledging all or any of the matters and things in the 
said complainant’s amended bill contained to be true in 
such manner and form as the same are therein and thereby 

10 set forth and alleged, for a plea thereunto say:
That in the life-time of the said Andrew Mount, and 

after the making of the bond and mortgage mentioned in 
the said amended bill o f complaint, and before the filing in 
the office o f the Clerk of the District Court o f the United 
States for the district o f New Jersey on the voluntary peti-
tion in bankruptcy of said Andrew Mount, set forth in said 
amended bill o f complaint, and on the twenty-eighth day of 
May, eighteen hundred and seventy-five, these defendants, 
The President and Directors o f the Manhattan Company, 

20 being then the owners o f the mortgage for two hundred 
and seventy-five thousand dollars mentioned in said 
amended bill o f complaint, and of the bond therein 
described, filed their bill o f complaint in the Court ot 
Chancery of New Jersey for the foreclosure o f said mort-
gage and the sale o f the land therein described against the 
said Andrew Mount, George Wilmerding, William S. 
Mount and Samuel K  Platt, guardian o f Andrew H. Platt 
and William H. Platt, Mrs. Samuel K. Platt, Charles 
Spicer, executor o f Mary B. Spicer, deceased, The New 

30 York State Bank of Albany, New York, Patrick Donohue 
and George G. Wilmerding arid John McKesson, guardians 
and trustees o f the estate of Margaret Ireland Wilmerding, 
Catherine Wilmerding, Edward Marturin Wilmerding and 
Louis E. Wilmerding, children of William E. Wilmerding, 
deceased, in which bill o f complaint, after reciting the



COURT OF ERRORS AND APPEALS. 35

giving of said bond and mortgage and the recording thereof, 
and that the same had been assigned on the thirty-first day 
of December, eighteen hundred and seventy-three, by said 
Gillespie and Myers, the grantees therein named, to these 
defendants, and that said assignment had been recorded on 
the twenty-fourth of October, eighteen hundred and 
seventy-four, in Book 1, page four hundred and sixty-seven 
of Assignments, in the Clerk’s office of Monmouth county, 
and several conveyances by Andrew Mount to different 
persons therein named of parcels o f said land, and the 10 
making of certain mortgages therein named by the said 
Andrew Mount on said lands, and the recovery of certain 
judgments against the said Andrew Mount by persons therein 
named as defendants, and the issuing of an attachment 
against the said Andrew Mount by persons therein named 
as defendants, it was alleged that all the liens so recovered 
and described were subsequent to the making of said mort-
gage and to the lien thereof; that frequent demands had 
been made upon the said Andrew Mount and the other de-
fendants therein named to pay the moneys due and owing 20 
upon said bond and mortgage, but that all o f them had re-
fused to make such payments, and that the moneys therein 
and thereby secured were due and owing, together with 
large arrears of interest; and that the estate granted by said 
mortgage had become absolute in the complainants and their 
successors; and that since the execution o f said mortgage 
the defendants, or some of them, had enjoyed and possessed, 
and still do enjoy and possess, the mortgaged premises, and 
had always received, and still did receive, the rents, issues 
and profits thereof; and that said premises were a scanty 30 
security for the payment of the moneys so due to the com-
plainants as aforesaid; and that the complainants, or some 
other person or persons for them, had frequently applied to 
the said defendants, or one of them, and requested them to 
pay and discharge the said principal and interest moneys so 
due to the complainants on said bond and mortgage, and 
that they had refused to do so ; and that the complainants 
had not a complete remedy in the premises at the common 
aw, nor could foreclose the equity o f redemption of said
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mortgaged premises or safely sell the same for payment and 
satisfaction o f the said principal and interest moneys without 
the aid of said Court o f Chancery, where matters of that 
nature were properly cognizable and relievable; the said 
bill o f complaint prayed that the said defendants might full, 
true and perfect answer make to all and singular the prem-
ises thereof, and that they might be decreed to pay to the 
complainants the principal sum so due on said bond and 
mortgage, and the interest due and to grow due thereon, 

10 with the complainants’ costs, by a short day, to be appointed 
by the Court, and that in default thereof the said defend 
ants, and all persons claiming or to claim under them, or 
any o f them, might be foreclosed ot and from all right, title 
and equity o f redemption in and to the. said mortgaged 
premises and every part thereof, with the appurtenances, 
and might deliver unto the complainants the possession 
thereof, and all deeds, demises and muniments of title re-
lating to or concerning the same; and that the said mort-
gaged premises, with the appurtenances, might be sold, and 

20 that out o f the moneys arising from such sale the complain-
ants therein named might be paid the said principal and 
interest and costs, and that if the proceeds of said sale 
should not be sufficient to pay said amount, with interest 
and costs, said Andrew Mount and William S. Mount might 
be decreed to pay the deficiency, and that the complainants 
therein named might have such other and further relief in 
the premises as the nature of the case might require and as 
should be agreeable to equity and good conscience; and 
that writs o f subpoena might be issued directed to the said 

30 defendants commanding them to be and appear before the 
said Court o f Chancery to answer the premises and to stand 
to, abide by and perform such decree therein as to the said 
Court might seem meet and agreeable to equity and good 
conscience.

And these defendants aver that the bond and mortgage 
set forth in said amended bill o f complaint is the same bond 
and mortgage as that mentioned in said amended bill oi 
complaint o f the complainant in this cause, and is the bond 
and mortgage under which the said complainant claims to 

40 have a cause o f suit herein against the said defendants, and
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further, that the said Andrew Mount and William S. Mount 
mentioned in said amended bill o f complaint are the same 
Andrew Mount and William S. Mount mentioned in the 
amended bill of complaint herein.

That on the sixth day of October, eighteen hundred and 
seventy-five, there was an amendment of said bill o f com-
plaint filed in said Court changing the name of Charles 
Spicer, executor, &c., to Charles B. Spicer, and alleging a 
conveyance by Andrew Mount to one Fannie E. Collis of 
lands specified therein, which lands the complainant therein 10 
alleged that they could not tell whether they were part of 
the mortgaged premises or not, but that if they were, the 
conveyance thereof was subsequent to and subject to the 
said bond and mortgage, and also alleged that the said 
Fannie E. Collis had at that time become the wife o f the 
said Andrew Mount and inserted her name as a defendant 
to said bill of complaint. And these defendants allege 
that the said Fannie E. Collis Mount is the complainant in 
this cause.

That on the nineteenth of October, eighteen hundred 20 
and seventy-five, another amendment to said bill of com-
plaint was filed in said Court alleging that by virtue of said 
conveyance to Samuel K. Platt, guardian as aforesaid, the 
said Andrew H. Platt and William H. Platt, his wards* 
might claim some title in the premises, and alleging that 
their rights were cut off by the mortgage, and inserted 
their names in the prayer for process.

That on the 10th day of January, eighteen hundred and 
seventy-six, the said Andrew Mount and William S. Mount 
filed their answer to the said foreclosure bill, in which they 30 
admitted all the formal allegations of said bill, and alleged 
that said bond an d mortgage were really for seventy-five thous-
and dollars only, and not for two hundred and seventy-five 
thousand dollars, as stated in said bond and mortgage; that 
twenty-five hundred dollars had been paid and some inter-
est, and that only seventy-two thousand five hundred dollars 
and interest then remained due; that the loan for which 
said bond and mortgage were given was a loan to the whole 
firm of Wilmerding & Mounts; that the mortgaged prem-
ises were the private property of Andrew' Mount and W il- 40
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liam S. Mount; that that firm had assigned to complainants, a« 
security for said loan, a mortgage of one hundred thousand 
dollars on lands in Orange county, New York, made by 
Wisner H. Townsend and Emily H., his wife, and William
E. Gowdy and Mary J., his wife; that that mortgage was 
worth at least seventy-five thousand dollars; that complain-
ants ought to be compelled to exhaust that partnership 
mortgage before resorting to the individual property of said 
Andrew Mount and William S. Mount; that said Orange 

10 county mortgage was actually delivered to and was then in 
full possession of the complainants and could be enforced by 
them; denied all unlawful combination and confederacy, 
tendered proof of the allegations of the answer, and prayed 
to be dismissed from the Court with costs.

That such proceedings were had in said suit that all of 
said defendants were brought into Court in said cause, either 
by service of subpoena ad respondendum or by ¡publication 
according to law, or otherwise; that guardians ad lUem. were 
appointed for the infant defendants in said suit mentioned, 

20 and that on the eighth day of December, eighteen hundred 
and seventy-five, appearances were entered in said cause for 
the said Andrew Mount and Fannie E. Mount, his wife, and 
the said William S. Mount, by William H. Vredenburgh, 
Esq., their solicitor.

That afterwards and on the twenty-fourth day of Febru-
ary, eighteen hundred and seventy-six, a general replication 
was filed by the complainants therein named, to the said 
answer of the said Andrew Mount and William S. Mount, 
and on the eighth day of May of that year an order was 

30 made and filed in said cause, referring the said cause to the 
Vice-Chancellor.

That on the twenty-first of January, eighteen hundred 
and seventy-six, a decree pro confesso in said cause against 
all o f said defendants, except the said defendants Andrew 
Mount and William S. Mount, was made and filed in and 
by which it was referred to William S. Gummere, E sq., one 
o f the Masters of said Court, to report the amount due to the 
said complainants on the said mortgage and whether the 
whole premises should be sold to make the amount of the
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same or whether they should be sold in parcels, and if in 
parcels, in what order.

That on the twenty-first day of July, eighteen hundred 
and seventy-six, the said Master reported that there was due 
the sum of eighty-thousand two hundred and forty-one 
dollars and twenty-six cents on said mortgage, and that the 
whole of the said premises should be sold, which report 
was filed on. the eighth day of August o f that year.

That on the seventh day of July, eighteen hundred and 
seventy-six, a decree was made in said cause reciting that 10 
argument had been had on due notice before the Vice- 
Chancellor by complainant’s solicitor; that nobody had 
appeared for said Andrew Mount or William S. Mount, 
and that the said mortgage was security for a note of 
seventy-five thousand dollars; that the defense set up in 
the said answer of the said Andrew Mount and William 8. 
Mount was not a valid defense; that the matter has been 
referred to the said Master, William S. Gummere, to report; 
and ordered that the case be further referred to said Gum- 
mere in order that he might summon the answering defend- 20 
ants, Andrew Mount and William S. Mountain order that 
they might, if they desired, appear before him in reference 
to the amount due on the note secured by the mortgage, 
and that all further equity should be reserved until the 
coming in of said report.

That on the ninth day of August, eighteen hundred and 
seventy-six, a rule nisi was filed in said cause, reciting that 
said Master had reported and directed that said report be 
confirmed, unless exceptions were filed thereto within eight 
days. 30

That on the nineteenth day of August, eighteen hundred 
and seventy-six, a final decree was made in said cause, con-
firming said Master’s report and directing a sale of the 
mortgaged premises to raise eighty-thousand two hundred 
and forty-one dollars and twenty-six cents, with interest 
thereon from the twenty-first day of July, eighteen hun- 
red and seventy-six, and costs and counsel fee, and also 
irecting that a writ of fieri facias do issue for the sale of 

said lands, and that the surplus thereof be brought into 
ourt, and also decreeing that any deficiency remaining 40
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thereof after exhausting the proceeds of said sale should be I 
paid by the said Andrew Mount and .said William S. 
Mount. To which proceedings in the Court o f Chancery, j 
now remaining on file and of record in that Court and ] 
ready to be proven when and where this Court shall direct, 
these defendants beg leave for greater certainty to refer.

And these defendants allege that the said seventy-five 
thousand dollar note mentioned in said report of said 
Master, William S. Gummere, was the same note; that | 

10 said bond and mortgage were the same bond and mortgage, 
and that the premises therein foreclosed were the same 
lands mentioned in the pleadings in this cause.

That on the thirty-first o f August, eighteen hundred and ] 
seventy-six, a writ offieri facias was issued in said cause out 
o f said Court, returnable at the October term o f said Court, 
for the year eighteen hundred and seventy-six, and directed 
to the sheriff o f the county of Monmouth, in which, after j 
reciting said decree and describing the mortgaged premises, 
the said sheriff was commanded that he cause to he made 

20 of the said premises by selling so much thereof as might be 
needful and necessary for the purpose, the said sum of eighty 
thousand two hundred and forty-one dollars and twenty-six 
cents, together with lawful interest thereon as aforesaid, and 
also the sum o f four hundred and twenty-four dollars and 
forty-seven cents o f costs, besides sheriff’s execution fees, 
and that he should have those moneys before the Chancellor, 
in the Court o f Chancery aforesaid, in Trenton, on the third 
Tuesday of October then next, to render unto the said com-
plainants, and also the surplus money if any there be, and 

30 to abide the further order o f the said Court according to the 
said decree. Which writ was duly tested in the name of 
Theodore Runyon, Esq., the then Chancellor, on the thirty- 
first day o f August, eighteen hundred and seventy-six, and 
was signed by H. S. Little, the then clerk, and by McCarter , I 
& Keen, the complainant’s solicitors in said cause, and was 
duly delivered to the said sheriff. To which writ, ready to 
be proved when and where this Court shall direct, these 
defendants for greater certainty beg leave to refer. And 
these defendants aver that said proceedings in the said Court
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of Chancery still remain of record in said Court, not re-
versed, vacated, or in any wise altered.

That in pursuance of said writ the said sheriff, after due 
advertisement according to law, and after a number of 
adjournments duly* made, did, on the fourteenth day of 
November, eighteen hundred and seventy-nine, under and 
by virtue of said writ, sell the said lands at public auction 
to these defendants, The President and Directors o f the 
Manhattan Company, they being the highest bidders at said 
sale, for the sum of ten thousand dollars. And afterwards, 
and on or about the twelfth day of December, eighteen 
hundred and seventy-nine, did convey the same to these 
defendants, the said The President and Directors of the 
Manhattan Company, by his deed of conveyance, dated on 
that day, and duly executed according to law, and recorded 
on the thirteenth day of December, eighteen hundred and 
seventy-nine, in the office of the Clerk of the county of 
Monmouth, in Liber three hundred and twenty of Deeds for 
that county, on pages three hundred and forty-nine, &c., as 
by reference to said deed or the record thereof will more 
fully appear. In and by which said deed the said sheriff, 
after reciting the said writ of fieri facias and the advertise-
ment of said sale by him under the said writ, and the various 
adjournments thereof made by him, and the sale thereof at 
public auction as aforesaid, in accordance with the terms of 
said writ and said sale, and in consideration o f the said sum 
of ten thousand dollars, the receipt whereof he did thereby 
acknowledge, did grant, bargain sell and convey by the said 
deed unto the said The President and Directors of the 
Manhattan Company, these defendants, their successors and 
assigns, all the lands therein described, together with the 
hereditaments and appurtenances to the same belonging, to 
have and to hold the thereby granted land and premises, 
with the appurtenances, unto the said The President and 
Directors of the Manhattan Company, their successors and 
assigns forever, according to the force, power and effect o f 
the statutes in such case made and provided. To which 
deed or the record thereof, ready to be produced and proved 
when and where this Court shall direct, these defendants 
beg leave to refer.

6

10

20

30

40



42 COURT OF ERRORS AND APPEALS.

These defendants aver that the said petition in bankruptcy 
filed in the United States District Court for the District of 
New Jersey by the said Andrew Mount and mentioned in 
the said amended bill o f complaint, was filed on the four-
teenth day of March, eighteen hundred and seventy-six, and 
all the proceedings thereunder were subsequent to that . 
date. That the said Andrew Mount, Fannie E. Mount and 
William S. Mount were all parties to said bill o f complaint 
and said suit, had notice o f all the proceedings therein, and 

10 were bound by the decree therein, and the execution and 
sale and conveyance thereunder made.

That the sale o f said premises alleged in said amended 
bill of complaint to have been made on the twenty-first day 
of February, eighteen hundred and seventy-nine, by the said 
Ezra A. Osborne to the said William S. Mount and the con-
veyance thereof, if made, and the sale of said premises by 
said William 8. Mount, alleged in said amended bill of 
complaint to have been made on or about the twenty-second 
day of October, eighteen hundred and eighty-five, to the 

20 said Fannie E. Mount, were as to both of said alleged sales 
and both o f said alleged conveyances, subsequent to the filing
o f said bill in foreclosure. # ;

And these defendants aver that by virtue of the said fore-
closure proceedings and the decree therein made and the 
execution thereon issued and the sale had and conveyances 
made under and in pursuance thereof, all title to said lands 
passed from the said Andrew Mount and all other parties 
interested in said lands, to these defendants, and that said 
Andrew Mount and his assignee in bankruptcy, the said

80 Ezra A. Osborne, and all persons claiming under either, 
including the said defendant William S. Mount and the 
complainant Fannie E. Mount, were foreclosed of, and cut 
off from, all equity of redemption in said, mortgaged prem-
ises, and that the deed alleged in said amended bill of com-
plaint to have been given by said assignee in bankruptcy, 
Ezra A. Osborne, to said William S. Mount, if given, and the 
deed alleged therein to have been given by said William »  
Mount to said Fannie E. Mount, if given, were both subjec
to said decree, execution, sale and conveyance, and passe

40 no*title to said lands as against said decree, execution, s 0 
and conveyance or as against these defendants.
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And these defendants aver that by reason of the premises 
there is no title in said lands remaining in 0aid complainant 
and no foundation for the claim made by her in her said 
amended bill of complaint, and that the alleged right on 
which the complainant’s action is founded, if any such ever 
existed, was cut off and foreclosed by the foreclosure and 
sale aforesaid.

Wherefore these defendants aver that the said complain-
ant has no claim against them by virtue of anything alleged 
in said amended bill of complaint. 10

And for a further plea in this behalf, by leave of the Court 
for that purpose first had and obtained, these defendants,
The President and Directors of the Manhattan Company, by 
protestation, not confessing or acknowledging all or any of 
the matters and things in said amended bill of complaint to 
be true, in such manner and form as the same are therein and 
thereby set forth and alleged, for a plea thereunto say:

That the said deed alleged in the said amended bill of 
complaint to have been given by the said Ezra A. Osborne, 
assignee in bankruptcy, to the said William S. Mount, on 20 
or about the twenty-first day of February, eighteen hundred 
and seventy-nine, if any such deed was made, did not, by 
its terms, convey to the said William S. Mount any title to 
said lands, or in the claims set up in. said amended bill of 
complaint as against these defendants.

And that the said deed alleged in the said amended bill 
of complaint to have been given by the said William S. 
Mount, on or about the twTenty-second day of October, 
eighteen hundred and eighty-five, to the said complainant, 
Fanny E, Mount, did not convey to said complainant, 30 
Fanny E. Mount, any title in said lands or in the claim set 
up in said amended bill of complaint as against these 
defendants.

Wherefore these defendants aver that the said complain-
ant has no claim as against these defendants by virtue of 
anything alleged in said amended bill of complaint.

'^Ud for a further plea in this behalf, by leave of the Court 
or t at purpose first had and obtained, these defendants,
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The President and Directors o f the Manhattan Company, 
by protestation, not confessing or acknowledging all or any 
of the matters and things in said amended bill o f complaint 
to be true, in such manner and form as the same are therein 
and thereby set forth and alleged, for a plea thereunto say:

That the petition in bankruptcy mentioned in the said • 
amended bill o f complaint o f the said Fannie E. Mount 
was filed by the said Andrew Mount on the fourteenth day 
of March, eighteen hundred and seventy-six; that the con- 

10 veyance alleged in the said amended bill of complaint to 
have been made by the said Ezra A. Osborne, assignee in 
bankruptcy, to the said William S. Mount, is therein alleged 
to have been made on the twenty-first day of February, 
eighteen hundred and seventy-nine; and that the convey-
ance alleged in said amended bill o f complaint to have been 
made by said William S. Mount to the said Fannie E. 
Mount is therein alleged to have been made on or about 
the twenty-second day of October, eighteen hundred and 
eighty-five.

20 And these defendants aver that by the act o f Congress 
entitled “ An act to establish a uniform system of bank-
ruptcy throughout the United. States,”  approved March 
second, eighteen hundred and sixty-seven, it is provided 
that no suit at law or in equity shall in any case be main-
tainable by or against an assignee in bankruptcy, or by or 
against any person claiming an adverse interest, touching 
the property and rights o f property o f said bankrupt trans- 
ferrable to or vested in such assignee, in any Court whatso-
ever, unless the same shall be brought within two years from 

30 the time the cause of action accrued for or against such 
assignee.

This same provision was afterwards incorporated into 
and became a part o f the Revised Statutes o f the United 
States, Title sixty-one, Section 5057, which statute was in 
force at the time said petition in bankruptcy was filed.

Afterwards and by an act o f Congress entitled “ An act 
to repeal the bankrupt law,”  approved June seventh, 1878, 
said bankrupt act was repealed, but by said repealing act it 
was expressly provided that in respect o f all rights of debtors 

40 and creditors (except the right of commencing original
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proceedings in bankruptcy) and all rights o f and suits by 
or against assignees, under any or all o f the acts thereby 
repealed, in any matter or case which should have arisen 
prior to the day when said act should take effect (which should 
be the first day of -September, Anno Domini eighteen hun-
dred and seventy-eight,), or in any matter which should 
arise after said act took effect, in respect o f any matter of 
bankruptcy authorized by said act to be proceeded with 
after said last named day, the acts thereby repealed should 
continue in full force and effect until the same should be 
fully disposed of in the same manner as if said acts had not 
been repealed.

And these defendants aver that said bankrupt act was in 
force at the time said petition in bankruptcy was filed, and 
as to the said provisions thereof relative to the limitations 
of actions, remained in full force at the time of the making, 
execution and delivery of said deed by said assignee to said 
William S. Mount and of said deed from William S. Mount 
to the complainant, as alleged in the said amended bill of 
complaint, if any such deeds were made, and at the time of 
the beginning of this suit, and that it still remains as to 
said provision in full force, to this time, and has at no time 
since its said original enactment been repealed or in any-
wise abrogated or annulled.

And these defendants aver that the claim in question in 
this suit is within the claims excepted from the provisions 
of said repealing act above mentioned, and that as to them 
said act still is, and during all the time herein mentioned 
has been, in full force.

And these defendants aver that the said Ezra A. Osborne, 
assignee in bankruptcy, mentioned in said amended bill o f 
complaint, was nominated and chosen at a meeting o f the- 
creditors of said bankrupt Andrew Mount, held on the 
thirty-first day of May, eighteen hundred and seventy-six, 
and that such appointment was approved by John T. Nixon 
Esquire, Judge of the United States District Court for the

istrict of New Jersey, wherein the said case was pending, 
by an approval made on the second day o f June, eighteen

undred and seventy-six, and that the election and appoint-
ment of said assignee in bankruptcy was certified to him by 

arles E. Green, register in bankruptcy for said district,
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on the thirty-first day of May, eighteen hundred and seventy- 
six, and that said appointment was duly accepted by said 
Ezra A. Osborne, by a written acceptance under his hand, 
dated on the second day of June, eighteen hundred and 
seventy-six, and duly filed in said matter and Court, and 
that the assignment in bankruptcy of the property of said 
bankrupt to said Ezra A. Osborne, as such assignee in bank-
ruptcy, was made and dated on the fifth day o f June, eigh-
teen hundred and Seventy-six. ,

10 And these defendants aver that the time when the cause 
of action, if any there was, on the claim set up in said 
amended bill o f complaint, arose to the said assignee in 
bankruptcy, was on or before the execution o f the said as-
signment in bankruptcy.

And I hese defendants further aver that the' said assign-
ment in bankruptcy was executed and delivered more than 
two years before the execution and delivery of said deed 
from said Ezra A. Osborne, assignee in bankruptcy, to said 
William S. Mount, and more than two years before the begin- 

20 ning o f this suit. Wherefore, and by virtue of said statutes 
and said lapse of time, the complainant’s right o f action, if 
she ever had any, on the claims mentioned in said amended 
bill of complaint, and each of them, was barred before the 
beginning of this suit, and by reason thereof said complain-
ant cannot maintain this suit therefor.

All which matters and things these defendants aver to be 
true, and plead the same to the said amended bill o f com- 
plaint, and humbly ask the judgment of this Honorable 
Court whether they ought to be compelled to make any 

30 answer or reply to the said amended bill o f complaint of 
the said Fannie E. Mount, and humbly pray to be hence 
dismissed with their reasonable costs'in this behalf most 
wrongfully maintained.

B e d l e , M u ir h e id  & M c Ge e , 
Solicitors for and of Counsel with the Defendants, 

The President and Directors o f the Manhattan 
[co.’s s e a l .] Company.

The  P r e s id e n t  an d  D ir e c t o r s  of  
Attest: the  M a n h a t t a n  Co mpa n y ,

40 J. T. B a l d w in , By D. C. H a y s ,
Cashier. President.



COURT OF ERRORS AND APPEALS. 47

St at e  of  N ew  Y o r k ,
Cit y and Co unt y of  N e w  Y o r k , j

The pleas of the defendants, The President and Directors 
of the Manhattan Company, were taken this third day of 
December, in the year eighteen hundred and eighty-six, 
before me, John A. Hillery, a Commissioner for the State of 
New Jersey in New York, under the common seal o f said 
corporation, as by their said seal thereto affixed appears.

In witness whereof I have hereunto set my hand and 
official seal the day and year aforesaid. 10

Jno . A. H il l e r y ,
[l . s.] A Commissioner o f Deeds for the State o f

New Jersey, at No. 56 Wall St., N. Y.

St at e  of  N ew  Y o r k , 1 
Cit y and Co unt y of  N e w  Y o r k , j ss\

Dewitt C. Hays, of full age, being duly sworn according to 
law, on his oath saith that he is the President o f The Presi-
dent and Directors of the Manhattan Company, the defend-
ants in the foregoing pleas named. That the foregoing pleas 
are not interposed for delay, but in good faith for the causes 20 
therein set forth.

D. C. H a y s .

Sworn and subscribed, at the city of New York, before 
me, a Commissioner for New Jersey in New York, this third 
day of December, A.D. 188d.

Jno . A. H i l l e r y ,
LL- s‘] A Commissioner for New Jersey

in the city o f New York.

We certify that we have perused the complainant’s bill of 
complaint and amended bill o f complaint in the above-stated 30 
cause, and that the above pleas are well founded in point 
of law.

B e d l e , M u ir h e id  & M cGe e , ,
Of Counsel with the Defendants, The President 

and Directors of the Manhattan Company.
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The pleas of The President and Directors o f the Manhat-
tan Company to the cross-answer of William S. Mount were 
similar to the foregoing.

Conclusion to first of said pleas being:
And these defendants aver that by virtue o f the said fore-

closure proceedings, and the decrees therein made, and the 
execution thereon issued, and the sale had and conveyance 
made under and in pursuance thereof, all title to said lands 
passed from the said Andrew Mount, and all other parties 

10 interested in said lands, to the defendants, and that said 
Andrew Mount and his assignee in bankruptcy, the said 
Ezra A. Osborne, and all persons claiming under either, 
including the said defendant William S. Mount, and the 
complainant Fannie E. Mount, were foreclosed of and cut 
oif from all equity o f redemption in said mortgaged prem-
ises, and that the deed alleged in said cross-answer to have 
been given by said assignee in bankruptcy, Ezra A . Osborne, 
to said William S. Mount, if given, was subject to said 
decree, execution, sale and conveyance, and passed no title 

20 to said lands as against said decree, execution, sale and 
conveyance, or as against these defendants, and these 
defendants aver that by reason of the premises there is no 
title in said lands remaining in said William S. Mount, and 
no foundation for the claim made in his said cross-answer, 
and that the alleged right on which said cross-answer is 
founded, if any such ever existed, was cut oft and foreclosed 
by the foreclosure and sale aforesaid.

Wherefore these defendants aver that the said William
S. Mount has no claim against them by virtue o f anything 

30 alleged in said cross-answer.

And for a further plea in this behalf, by leave of the 
Court for that purpose first had and obtained, these defend-
ants, The President and Directors of the Manhattan Com-
pany, by protestation, not confessing or acknowledging all 
or any o f the matters and things in the said cross-answer to 
be true, in such manner and form as the same are therein 
and thereby set forth and alleged, for a plea thereunto say'
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That the said deed alleged in the said cross-answer to 
have been given by the said Ezra A. Osborne, assignee in 
bankruptcy, to the said William S. Mount, on or about the 
twenty-first day of February, eighteen hundred and seventy- 
nine, if any such deed was made, did not by its terms con-
vey to said William S. Mount any title in the said land or 
in the claim set up in said cross-answer as against these 
defendants, wherefore these defendants aver that the said 
William S. Mount has no claim against these defendants by 
virtue of anything alleged in said cross-arlswer. 10

And for a further plea in this behalf, by leave of the 
Court for that purpose first had and obtained, these defend-
ants, The President and Directors o f the Manhattan Com-
pany, by protestation, not confessing or acknowledging all 
or any of the matters and things in said cross-answer to be 
true, in such manner and form as the same are therein and 
thereby set forth and alleged, for a plea thereunto say:

That the petition in bankruptcy mentioned in the said 
cross-answer of the said William S. Mount, was filed by 
the said Andrew Mount on the fourteenth day of March, 20 
eighteen hundred and seventy-six.

That the conveyance alleged in said cross-answer to have 
been made by the said Ezra A. Osborne, assignee in bank-
ruptcy, to the said William S. Mount, is therein alleged to 
have been made on the twenty-first day of February, eigh-
teen hundred and seventy-nine.

And these defendants aver that by the act o f Congress 
entitled “ An act to establish a uniform system of bank- 
ruptcy throughout the United States,”  approved March 
second, eighteen hundred and sixty-seven, it is provided 30 
that no suit at law or in equity shall in any case be main-
tainable by or against an assignee in bankruptcy, or by or 
against any person claiming an adverse interest touching 
the property and rights o f property of said bankrupt trans- 
erable to or vested in such assignee in any Court whatso-
ever, unless the same shall be brought within two years 

om the time the cause of action accrued for or against 
such assignee.
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This same provision was afterwards incorporated into and 
became a part of the Revised Statutes o f the United States, 
Title sixty one, Section 5057, which statute was in force at 
the time said petition in bankruptcy was' filed; afterwards, 
and by an act of Congress entitled “  An ret to repeal the 
Bankrupt Law,”  approved June 7th, 1878,. said bankrupt 
act was repealed, but by said repealing act it was expressly 
provided that in respect o f all rights of debtors and creditors 
(except the right o f commencing original proceedings in 

10 bankruptcy), and all rights of and suits by or against as-
signees, under any or all o f the acts thereby repealed, 
in any matter or case which should have arisen prior to the 
day when said act should take effect (which should be the 

. first day of September, Anno Domini eighteen hundred and 
seventy-eight), or in any matter which should arise after 
said act took effect; in respect of any matter o f bankruptcy 
authorized by said act to be proceeded with after said last- 
named day, the acts thereby repealed should continue 
in full force and effect until the same should be fully 

20 disposed of in the same manner as if said acts had not been 
repealed.

And these defendants aver that said bankrupt act was in 
force at the time of the filing of said petition in bankruptcy, 
and as to the said provisions thereof, relative to the limita-
tions o f actions, remained in full force at the time of the 
making, execution and delivery o f said deed by said assignee 
to William S. Mount, as alleged in said cross-answer, if any. 
such deed was made, and at the time o f the beginning of 
this suit, and that as to said provisions it remains in force to 

30 this time, and has at no time since its said original enact-
ment been repealed or in any wise abrogated or annulled; 
and these defendants aver that the claim in question in this 

* suit is within the claims excepted from the provisions of
said repealing act above mentioned, and that as to them 
said act still is, and during all the time herein mentioned 
has been, in full force.

And these defendants aver that the said Ezra A. Osborne, 
assignee in bankruptcy, mentioned in said cross-answer, was 
nominated and chosen at a meeting of the creditors of said
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bankrupt Andrew Mount, held on the thirty-first day of 
May, eighteen hundred and seventy-six, and that such ap-
pointment was approved by John T. Nixon, Esquire, the 
United States District Court Judge for the District o f New 
Jersey, wherein the said case was pending, by an approval 
made on the second day o f June, eighteen hundred and 
seventy-six, and that the election and appointment o f said 
assignee in bankruptcy was certified to him by Charles E. 
Green, register in bankruptcy for said district, on the thirty- 
first day of May, eighteen hundred and seventy-six, and 10 
that said appointment was duly accepted by said Ezra A. 
Osborne by a written acceptance under his hand, dated on 
the second day of June, eighteen hundred and seventy-six, 
and duly filed in said matter and Court, and that the assign-
ment in bankruptcy of the property o f said bankrupt to 
said Ezra A. Osborne, as such assignee in bankruptcy, was 
made and dated on the fifth day of June, eighteen hundred 
and seventy-six.

And these defendants aver that the time when the cause
ot action (if any there was, on the claim set up in said cross- 20
answer,) arose to the said assignee in bankruptcy was on or

ore the execution of the -said assignment in bankruptcy.
nd these defendants aver that the said assignment in

ankruptcy was executed and delivered more than two years
before the execution and delivery of said deed from" said
Ezra A. Osborne, assignee in bankruptcy, to said William
• ount, and more than two years before the beginning- o f 

this suit. . a s
M herefore and by virtue of said statutes and said lapse 
tlme>the ri§ht of action o f said William S. Mount, if any 30 

lid on the claims mentioned in said cross-answer,
eac of them, was barred before the beginning of this 

> and by reason thereof said defendant, William 8. 
ount, can not maintain his said cross-action therefor, 

tri Wf 1Cil matters and things these defendants aver to be 
bi 6’ T  P̂ eac  ̂ the same to the said cross-answer, and hum- 
thev  ̂ n 6 Û̂ men  ̂ this Honorable Court, whether 
the eomPe^ed to make any answer or reply to

8aiC cro88-answer of the said William 8. Mount, and
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humbly pray to be hence dismissed with their reasonable 
costs in this behalf most wrongfully sustained.

B e d l e , M u ir h e id  & M cGe e , 
Solicitors for and o f Counsel with the Defendants, 

The President and Directors of the Manhattan 
[co.’s s e a l .] Company*

T h e  P r e s id e n t  a n d  D ir e c t o r s  of 
Attest: the  M a n h a t t a n  Com pa ny ,

J. T. B a l d w in , By D. C. H a y s ,
10 Cashier. ' President.

Stat e  oe N e w  Y o r k ,
Cit y  a n d  County  o f  N e w  Y o r k ,

The pleas of the defendants. The President and Directors 
o f the Manhattan Company, were taken this third day or 
December, in the year one thousand eight hundred and 
eighty-six, before me, John A. Hillery, a Commissioner for 
the State o f New Jersey in New York, under the common 
seal o f said corporation, as by their said seal thereto affixed 
appears.

20 In witness whereof I have hereunto set my hand and 
official seal the day and year aforesaid.

Jno . A. H il l e r y ,
[ l . s .] A Commisssioner of Deeds for the State of

New Jersey, at No. 56 Wall St., N. Y.

I

Stat e  of  N ew  Y o r k ,
Cit y  and  County  of  N e w  Y o r k .

Dewitt C. Hays, o f full age, being duly sworn according 
to law, on his oath saith that he is the President of The 
President and Directors o f the Manhattan Company, the 

30 defendants in the foregoing pleas named. That the fore-
going pleas are not interposed for delay, hut in good faith, 
for the causes therein set forth.

D. C. H ays .
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Sworn and subscribed at the city of New York, before 
me, a Commissioner for the State o f New Jersey in New 
York, this third day of December, A.D. 1886.

Jno . A. H il l e r y ,
[l . s .] A Commissioner of Deeds for the State of

New Jersey, at No. 56 Wall St., N. Y. 
City.

We certify that we have perused the complainant’s bill 
and amended bill of complaint, and the cross-answer of 
William S. Mount in the above stated cause, and that the 10 
above pleas are well founded in point o f law.

B e d l e , M u ir h e id  & M cG e e ,
Of Counsel with the Defendants, The President 

and Directors of the Manhattan Company.

[T it l e .]

ORDER FOR LEAVE TO FILE PLEAS TO THE AMENDED
BILL.

[Filed December 3d, 1886.]

Due notice of the application for this order having been 
given, and the, matter having been heard in the presence of 20 
William H. Vredenburgh, Esquire, o f counsel with com-
plainant, of Flavel McGee, Esquire, o f counsel with the 
defendants The President and Directors o f the Manhattan 
Company, and of William L. Dayton, Esquire, of counsel 
with the defendant William S. Mount.

It is, on motion of Bedle, Muirheid & McGee, solicitors 
ot said defendants, ordered on this second day of Decem-
ber, eighteen hundred and eighty-six, that the said defend-
ants have leave to file three pleas to the complainant’s 
amended bill of complaint as follows : 30

• A plea that the alleged right on which the complainant’s
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action is founded was cut oft* and foreclosed by a foreclosure 
of the mortgage mentioned in said amended bill of com-
plaint, and a sale thereunder of the premises therein men-
tioned.

2. A  plea that the alleged right on which the complain-
ant’s action rests did not pass by the deed from Ezra A. 
Osborne, assignee in bankruptcy, to said William S. Mount, 
set out in said amended bill o f complaint, and, consequently, 
could not have passed to the complainant by his deed to

10 her in said bill mentioned.
3. A  plea that the complainant’s alleged right o f action 

was barred by the statute o f limitations before suit brought, 
namely, by the bankrupt acts o f the United States.

It is further ordered that the same defendants be allowed 
to file similar pleas to the answer in the nature of a cross-
bill against the complainants, filed in the same cause by the 
defendant William S. Mount.

The said defendants shall file said pleas within five days 
from the date o f this order.

20 Respectfully advised.
A. V . V a n  F l e e t , V. C.

[T it l e .]

NOTICE TO STRIKE OUT PLEAS. 

[Served December 7tb, 1886.]

Sir s —Please take notice, that under Rule No. 215 of this 
Court, we shall move said Court, on Monday, the thirteenth 
instant, at eleven o ’clock A. M., at the Vice-Chancellor’s 
rooms, in Newark, to strike out the pleas filed by you for 
said defendants, and that the particular grounds of objection 

30 thereto are:
That the matters and things stated in said pleas, and in 

each and all o f them, are, even if true, insuificient in law to 
bar the complainant’s right o f relief; and because the fore-
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closure sale, set up in said first plea, did not extinguish or 
divest the complainant’s right o f relief; and because the 
complainant’s right of action did pass by said assignee’s 
deed, through said Mount, to the complainant; and because 
complainant’s right of action was not barred by the United 
States bankrupt acts for the reason that such right did not 
accrue to said assignee, and did not accrue until the ninth 
day of February, 1880, to the complainant.

And because in divers other respects said pleas are defec-
tive and insufficient. Yours respectfully, 10

V r ed e n b u r g h  & Pa r k e r .
Solicitors of Complainant.

To Messr s . Bedl e  M u ir h e id  & M c Ge e ,
Solicitors o f said Defendants.

CONCLUSIONS OP VICE CHANCELLOR.

I think the defendants should be allowed to file three 
pleas.

1. That the right on which the complainant’s action is 
founded was cut out and foreclosed by the foreclosure and
Sak 20

2. That the right on which complainant’s action rests did 
0 pass by the deed to William S. Mount, and consequently

eou not have passed to the complainant.
• That the complainant’s right o f action was barred by 

ne statute of limitations before suit brought.
e defendant will be allowed to file the same pleas to 

e cross-bill of William 8. Mount, but not a plea that he
to fn0 ac^0Dt* because ^ e  right on which he seeks
Th:U™ aim Wa8 conve^ d bJ him to the complainant. 
snmJ8 ^ 0lmdati°n fact o f the complainant’s case, and I 30 
mmt a*1 G-8 8̂ e estahlishes it that this whole litigation 
to inn,e lsmi8sef . A  mere interloper should not be allowed 
ants 1gUrate a htigation of this kind between two defend-
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The papers left with me on Monday last have been handed 
to the sergeant-at-arms.

Mr. Vredenburgh and Mr. Dayton should be notified of 
my conclusion.

A .  V .  V a n  F l e e t , V. C.

[ T i t l e .]

o r d e r  s u s t a i n i n g - p l e a , e t c .

[Filed June 3d, 1887.]

The motion to strike out the three pleas filed by the 
10 defendants The President and Directors of the Manhattan 

Company to the amended bill o f complaint o f the complain- j 
ants in the above entitled cause, having come up for argu-
ment in the presence of William H. Vredenburgh, Esquire, 
of counsel with the complainants, of William L. Dayton, j 
Esquire, of counsel with the defendant William S. Mount, 
and of Flavel McGee, Esquire, of counsel with the defend-
ants The President and Directors o f the Manhattan Com-
pany, and the matters at issue having been duly considered, 
it is on this sixth day of June, eighteen hundred and eighty- 

20 seven, on motion of Bedle, Muirheid & McGee, solicitors of 
the defendants The President and Directors of the Manhat-
tan Company,

Ordered, that the motion to strike out the first plea to 
said amended bill o f complaint be and the same is hereby 
denied with costs, and that first plea to said amended bill of 
complaint do stand.

And it appearing to the Court that, in view o f this result, 
the second and third pleas filed to said bill of complaint as 
aforesaid are unnecessary, it is further 

30 Ordered, that said second and third pleas to said bill o 
complaint be stricken out, but without costs.

And it is further ordered, that the said com plainant reply 
to said first plea to the said amended b ill of com plaint within 
thirty days after entry of this order.

A l e x . T . M c G i l l , C.

Respectfully advised.
A .  V .  V a n  F l e e t , V . C.
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IN CHANCERY OF NEW  JERSEY, F e b r u a r y  T e r m ,

. 1887.

M o u n t  v s . M a n h a t t a n  C o .

OPINION.

[Filed May 15th, 1887.]

1. An assignee in bankruptcy, appointed pending a suit to foreclose a 
mortgage on lands of the bankrupt, will be bound by the decree and 
sale made in such suit, whether he is made a party to such suit or not.

2. If he desires to be made a party to such suit, he must ask to he 
substituted in the place of the bankrupt, and if he fails to do so, his 10 
failure will be considered as a waiver of any defence he may have had*

3. The title made under a decree condemning mortgaged premises to 
sale invests the purchaser with all the rights and equities inhering in 
either of the parties to the suit, whether complainant or defendant, at 
the time of the institution of the suit.

4. So long as a judicial sale stands the sum for which the property was 
sold must, as between the parties, be taken as a conclusive test of its 
value.

5. A defendant in an equity suit can only file two or more pleas on 
special leave granted, and such leave will only he granted on application 20  
made on notice to the complainant, and in cases where it is made to 
appear that the defendant might suffer inconvenience if it was not 
granted..

On motion to strike out plea. Heard on notice under 
No. 215 of the rules.

Mr. William H. Vredenburgh and Mr. William L. Day- 
ton, for motion.

Mr. Flavel McGee, contra.

Van Fl e e t , V. C.
The complainant moves to strike out a plea filed by the 30 

defendants, on the ground that the matters stated in it con-
stitute no bar to her right of action. In order to determine 
whether the plea is sufficient or not, it is necessary to know 
on what facts the complainant bases her right o f action, 

hey nfiay be briefly stated as follows : On the thirty-first 
8
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day o f December, 1873, Andrew Mount and William S. 
Mount executed a mortgage on real estate, situate in the 
county of Monmouth, to George D. H. Gillespie and John
K. Meyers, to secure the payment of a bond, made on the 
same day, conditioned for the payment of $275,000 on 
demand. Gillespie and. Meyers, the mortgagees, were direc-
tors o f the Manhattan Company, and the bond and mortgage 
were made to them to secure a debt which a firm, of which 
Andrew and William S. Mount were members, owed to the 

10 Manhattan Company. The bond and mortgage were exe-
cuted with the understanding that they were to be assigned 
to the Manhattan Company, and they were so assigned 
accordingly. The Manhattan Company, on the second' of 
January, 1874, after obtaining title to the bond and mort-
gage, wrote a letter to Andrew Mount, acknowledging the 
receipt of the bond and mortgage, and also that three other 
bonds and mortgages had been delivered to them, and stat-
ing that the four were held as collateral security for a note 
made by Wilmerding and Mounts for $75,000, dated Janu- 

20 ary 2d, 1874, payable at six months, and promising that 
upon realizing the amount due on the note, together with 
all expenses, the balance should be returned to him or his 
order. The mortgage executed by the Mounts to Gillespie 
and Meyers contained a clause giving the mortgagees the 
right, in case default should be made in the payment of the 
money secured by it, to take possession of the mortgaged 
premises and sell them, at public auction, and to convey 
them, as the attorney in fact o f the mortgagors, and out of 
the proceeds to retain their debt, together with the expenses 

30 of the sale, rendering the surplus to the mortgagors. The 
bill avers that the defendants took possession of the mort-
gaged premises on the twelfth of December, 1879, and held 
them until the following February, when they sold them for 
$125,000, and that the sum thus realized, together with the 
profits with which they should be charged, greatly exceeds 
the sum due to the defendants at the time of the sale. This 
suit is brought to recover this excess.

The complainant traces her right to this excess in this 
wise : Andrew Mount was adjudged a bankrupt, under the 

40 federal bankrupt law, in April, 1876; an assignee in bank-
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ruptcy was subsequently appointed, to whom the estate of 
the bankrupt was duly assigned ; he, in February, 1879, sold 
and conveyed the mortgaged premises, together with all his 
rights and equities therein, to William S. Mount, who, by a 
proper conveyance, executed in October, 1885, passed all 
his rights therein to the complainant. These are the facts 
on which the complainant’s right o f action rests.

The defendants meet the case made by the complainant 
by a plea Which avers that, on the twenty-eighth of May, 
1875, they filed their bill in this Court against Andrew 
Mount, William S. Mount and others, for the foreclosure of 
their mortgage, by a sale of the mortgaged premises ; that 
Andrew and William S. Mount appeared and answered the 
bill; that the case was put at issue by a'replication and 
regularly brought to hearing, and a decree pronounced in 
favor of the complainants in that cause on the nineteenth of 
August, 1876, condemning the mortgaged premises to sale 
for the payment of their debt, and directing that a fieri facias 
issue for that purpose ; and that a fieri facias was issued on 
the thirty-first day of August, 1876, and delivered to the 
sherifi of Monmouth county, who, pursuant to its com-
mand, sold the mortgaged premises, at public auction, on 
the fourteenth day of November, 1879, to the defendants, 
for $10,000, and subsequently, on the twelfth of December, 
1879, executed a deed to them in consummation of the sale. 
Thé plea further avers that such decree, sale and convey-
ance effectually and absolutely barred and foreclosed all the 
rights and equities of both Andrew and William S. Mount 
m the mortgaged premises, and also the rights and equities 
of all persons claiming through them, or either of them, by
title acquired subsequent to the institution of the foreclosure 
suit.

This plea, it is contended, is faulty in two important par-
ticulars : First, because it does not show that the assignee 
in bankruptcy was made a party to the foreclosure suit, and 
not having been made a party, it is insisted that the rights 
with which he became invested, by force o f the bankrupt 
aw, were unaffected by the decree and sale made in that 
suit. And secondly, it is insisted that the defendants, by 
t eir letter of January 2d, 1874, to Andrew Mount, became

10

20

30

40
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bound to exercise for his benefit the power of sale contained 
in the mortgage, and that they were not relieved from the 
performance o f this duty by the foreclosure and sale of the 
mortgaged premises, inasmuch as they became the pur-
chasers thereof at such sale ; in other words, that they, by 
their letter, took on themselves a trust in favor of Andrew 
Mount to sell the mortgaged premises for his benefit, which 
was not destroyed or extinguished by the sale and convey-
ance under the decree of foreclosure, but was continued in 

10 full force by the fact that they acquired title to the mort-
gaged premises at such sale.

There is nothing in the first objection. The foreclosure 
suit had been pending nearly a year before Andrew Mount 
was adjudged a bankrupt. He had appeared to the suit and 
filed an answer before the proceeding in bankruptcy was 
commenced. His assignee took whatever right or interest 
he acquired in the mortgaged premises under thè bankrupt 
law subject to that suit. The rule is now established that 
where a mortgagor is adjudged a bankrupt during the 

20 pendency of a suit for the forclosure and sale of his mort-
gaged premises, and an assignee is appointed, the assignee 
stands, in respect to the mortgaged premises, in the same 
position as any other purchaser pendente lite. I f  the assignee 
desires to become a party to the suit, he must ask to be sub-
stituted in the place o f the bankrupt ; and if he fails to do 
so his non-intervention will raise an implication, either that 
he has no defence, or that he has elected to waive any de-
fence he may have. I f he fails to intervene, and a decree 
for sale is made, he will be concluded by it ; and a sale 

30 made in execution of the decree will bar his rights as effec-
tually as it does those of the bankrupt. Eyster v, Gof, 91
U. S., 521. The Court, in the case just cited, says : “ The 
bankrupt act expressly provides that the assignee may prose-
cute and defend all suits in which the bankrupt was a party 
at the time he was adjudged a bankrupt. I f there is any 
reason for interposing, the assignee may have himself sub-
stituted for the bankrupt, or he may be made a defendant 
on his own petition. I f he chooses to let the suit proceed 
without defence, he stands as any other person would on 

40 whom the title had fallen since the suit was commenced.
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It is a mistake to suppose that the bankrupt law avoids, of 
its own force, all judicial proceedings in the State or other 
courts, the instant one of the parties is adjudged a bank-
rupt. There is nothing in the act which sanctions such a 
proposition.”  The law, as thus declared, has been enforced 
by this Court in Eslerbrook Co. v. Ahren, Stew, 8 ; and by 
the Court of Errors and Appeals in Davis v. Sullivan, 6 
Stew. 569, and must be considered as authoritatively settled 
in this State.

The second objection also seems to me to be without sub- 10 
stance. The letter upon which it is founded did not, in my 
judgment, change the contract relations existing between 
the parties by force of the mortgage in the slightest degree, 
except that the mortgage purported to have been given to 
secure a debt of $275,000,’ while the letter admits that the 
debt which it secures is only $75,000. But in all other 
respects the terms of the mortgage and the letter appear to 
be substantially identical in their legal import. The mort-
gage conveyed the lands described in it as security for the 
payment of a debt. By the contract thus made the mort- 20 
gagees acquired a right, if the mortgagors failed to pay the 
debt when it fell due, to enforce payment by a judicial sale 
ol the mortgaged premises, and if more was realizèd by the 
sale than was sufficient to pay the debt, the surplus would 
belong to the mortgagors. Now that is just what the letter 
stipulates Andrew Mount shall be entitled to. It says that 
the four mortgages are held by the defendants as collateral 
security for the payment of a debt o f $75,000, and that if 
they realize out of these securities more than is sufficient to 
satisfy their debt, they will render the surplus to Andrew SO 
Mount. The method to be adopted to realize upon the 
securities or to enforce payment of their debt, is not defined 
or marked out. The mortgagees were left free to adopt 
any lawful method. They had an undoubted right to 
resort to a sale of the mortgaged premises by judicial pro-
cess. That was a remedy which was inherent in their con-
tract, and of which no power could deprive them. That is 
the method, which the plea avers, the defendants adopted.^

his method of realizing upon this particular security pro-
duced no surplus. The mortgage debt was over $80,000, 40
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and the mortgaged premises, it appears, were sold for $10,-
000. It is true, it also appears, that the mortgaged prem-
ises were sold by the defendants within three months after 
they obtained title for $125,000. It may be that the dis-
parity between thé actual value of the mortgaged premises 
and the sum for which they were sold at judicial sale was 
so great, that the Court, on application at the proper time, 
would have set the sale aside, hut no relief of that kind is 
sought by the hill in this case; it raises no question either 

10 ‘as to the fairness or validity o f the sale; indeed, the fact 
that the defendants had acquired title to the mortgaged 
premises by judiciah sale is not mentioned in the bill. It 
is obvious, therefore, that no relief can be given to the com-
plainant in this suit on the ground that the mortgaged 
premises were sold to the defendants for a price so grossly 
inadequate as to render their purchase fraudulent. So long 
as a judicial sale stands, the sum for which the property 
was sold must, as between the parties, be taken as a con-
clusive test o f its value. Snyder v. Blair, 6 Stew. 208. If 

20 the matters stated in the plea are true, it would seem to be 
indisputable that the defendants have not realized sufficient 
upon this particular security— and this is the only security 
which the bill shows anything has been realized upon—to 
satisfy their debt; there is, therefore, no surplus, and con-
sequently nothing in the hands of the defendants for which 
they can be required to account.

The claim that the letter o f January 2d, 1874, created a 
trust relation between the defendants and Andrew Mount, 
imposing upon the defendants the duty, if they purchased 

30 the mortgaged premises at judicial sale, to hold and dispose 
of them for his benefit, is, in my judgment, purely fanciful 
There is nothing in the letter, as I read it, which gives the 
least support to this claim. The only duty which the 
defendants assumed by the letter was, in case they real-
ized more from the security than was sufficient to pay their 
debt, to render the surplus to Andrew Mount. As already 
remarked, the defendants were at liberty to adopt any 
method or remedy, for realizing upon the securities, which 
the law furnished. The remedy which they adopted wa§ a 

40 foreclosure o f this particular mortgage by a judicial sale of
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the mortgaged premises. Their right to resort to this 
remedy was, in my judgment, beyond dispute, and I regard 
as equally certain that the title that they thus acquired to 
the mortgaged premises invests them, so long as it stands, 
with all the rights and equities which inhered in the parties, 
whether complainant or defendant, at the time of the insti-
tution of thé suit.

The case upon which the complainant wholly relies to 
vindicate her claim that the defendants took title to the 
mortgaged premises, under the sale in foreclosure, for the 10 
benefit o f Andrew Mount, or those standing in his right, is 
Brown’s Admr. v. Tyler, 8 Gray 138. It appeared in this 
case that the plaintiff’s intestate had assigned a mortgage, 
which she held on the lands of one Gardener, to the Rank 
of Roxbury, as collateral security for a debt which the 
defendant owed to the bank. The assignment was a pure 
matter of favor to the defendant. The bank subsequently 
proceeded, by a course of practice peculiar to Massachusetts, 
to foreclose the mortgage. This was effected by an entry 
on the mortgaged premises pursuant to judicial authority 20 
and holding ' possession for three years thereafter. The 
bank, two years after its title had become indefeasible, as 
against the mortgagor by three years’ possession, sold the 
mortgaged premises for enough to satisfy its debt. After 
the bank sold the mortgaged premises the plaintiff1 brought 
an action against the defendant to recover the money which 
his intestate had paid, by force of the assignment and the 
subsequent proceedings, for the defendants’ use, and the 
defendant set up the statute o f limitations in bar o f the 
action. The question which this condition of the pleadings go 
presented was, when should it be considered the money 
was paid—when the title o f the bank to the mortgaged 
premises became indefeasible as against the mortgagor, or 
at the later period, and when the bank actually realized its 
money on the sale of the mortgaged premises? Chief 
Justice Shaw, who heard the case originally, held that pay-
ment should be considered to have been made on the expi-
ration of three years after entry, when the title o f the bank
ecame indefeasible, and he, consequently, adjudged the 

action to be barred, but the Supreme Court, on a review of 40
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the ease, adopted the other view. They held that the 
property, as well after foreclosure as before, was equally 
held in trust for the benefit o f both pledger and pledgee, 
and was to be disposed of for the benefit o f all parties, 
They said, “  On the one hand the assignee, who held the 
same as collateral security, was not, in consequence of the 
foreclosure, required to take the land in payment, if he was 
ready and willing to proceed to reduce the same to cash by 
a fair and proper sale of the same; nor, on the other hand, 

10 Would he be permitted to retain the same in his own right 
exclusively regardless of what would be for the interest of 
the assignor.”  The judgment pronounced by the Supreme 
Court was due entirely to the effect which the law of 
Massachusetts attributes to a foreclosure, which is effected 
by entry and possession. Such a foreclosure does not 
operate as payment. Although the title o f the mortgagee 

. becomes indefeasible against the mortagor after three years’ 
possession, where his entry was.by judicial authority, yet 
his debt is not thereby satisfied, at least only to the extent 

20 o f the fair value of the mortgaged premises. He may still 
sue the mortgagor for the mortgage debt, and if, on a valu-
ation of the mortgaged premises, it appears that at the 
time his title became indefeasible they were not worth a sum 
equal to the mortgage debt, judgment will be entered in 
his favor for the difference. Newall v. Wright, 2 Mass. 154 > 
Amory v. Fairbanks, lb. 562; West v. Chamberlain, 8 Pick. 
336. The distinction between the legal consequence result-
ing from the two methods of foreclosure is so obvious that 
it need not be pointed out. The one passes the title to the 

30 mortgaged premises at a price which must, so long as the 
sale stands, be taken as a conclusive test o f their value, 
while the other simply vests the title to the mortgaged 
premises in the mortgagee without fixing or determining 
the sum or price which he shall pay for them.

The facts stated in the plea constitute, in m y  judgment, 
a complete bar to the complainant’s action. The motion to 
strike out must, therefore, be denied with costs.

The defendants have, without leave of the Court, filed 
two dditional pleas. This is contrary to the settled prac- 

40 Tee. 1 Dan. Ch. Pr. 609. A  defendant in an equity suit
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can only file two or more pleas on special leave granted, 
and sucli leave will only be granted on application, made on 
notice to the complainant, and in cases where it is made to 
appear that the defendant might suffer inconvenience if it 
was not granted. Story’s Eq. Pl., Sec. 657; Kay v. Marshallf 
1 Keen 190 ; Salters v. Tobias, 7 Johns. Ch. &7J. The first 
plea having been adjudged to be sufficient, the additional 
pleas are useless, and* should, for that reason, as well as 
because they were filed without permission, be struck from 
the record with costs.

A true copy;
A l l a n  M c D e r m o t t , Clk.

N o t e .— The part about not having leave was subsequently 
erased or amended by the V. C.

F. M.

[ T i t l e .]

NOTICE OF MOTION TO STRIKE OUT CROSS-BILL.

[Served on W . L. Dayton, Solicitor, &c., June 9th, 1887.]

Si r —Please to take notice that on the 14th day of June 
instant, at the Chamber of the Vice-Chancellor, in Jersey 
City, we will move to strike but the cross-bill filed by you 
on behalf of the defendant William S. Mount, in the above 
entitled cause, on the grounds :

First. That under the order sustaining the first plea to 
the complainant’s amended bill o f complaint your cross-bill 
is not sustainable.

Second. That the cross-bill makes a new case, not germain 
to the case made in the amended bill o f complaint.

Third. That the said cross-bill does not disclose any 
equity.

Fourth. That the matters alleged in the cross-bill are not 30 
within the jurisdiction of a court o f equity.

Yours very respectfully,
B e d l e , M u i r h e i d  & M c G e e , 

Solicitors for the Defendants, The President and 
Directors of the Manhattan Company.

9
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[ T i t l e .]

ORDER TO STRIKE OUT OROSS-PART OP ANSWER OF 
W ILLIAM S. MOUNT.

[Filed June 19th, 1887.]

Due notice o f the motion for this order having been 
given, and the matter coming on to be heard in the presence 
of Flavel McGee, o f counsel with the defendants The Presi-
dent and Directors o f the Manhattan Company, and of 
William L. Dayton, o f counsel with the defendant William 

10 S. Mount, and the arguments o f counsel having been heard 
and considered, it is, on this fourteenth day of June, eighteen 
hundred and eighty-seven, on motion o f Bedle, Muirheid 
and McGee, solicitors of the said The President and 
Directors o f the Manhattan Company,

Ordered, that so much o f the answer of the said William
S. Mount, in the above entitled cause, as sets up matter 
against the said defendants The President and Directors of 
the Manhattan Company, which, by the practice existing 
prior to the promulgation of the two hundred and twelfth 

20 rule o f this Court, could only be set up by means of a cross-
bill, and which prays such relief as under said practice 
could only be obtained by means of a cross-bill, he and the 
^ame hereby is, both as to such allegations, charges and 
prayer, stricken out with costs.

Respectfully advised.
A. Y. V a n F l e e t , V. C.

[ T i t l e .]

NOTICE OP APPEAL BY COMPLAINANT FANNIE E.
MOUNT.

30 [June Uth, 1887.]

The complainant hereby appeals from so much of the 
interlocutory order made in this Court, in the above stated
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cause, as declares that the motion to strike out the first plea 
to said amended hill of complaint be denied With costs, and 
that said first plea to said bill o f complaint do stand, to the 
Court of Errors and Appeals in the last resort in all causes.

V r e d e n b t j r g h  & P a r k e r , 

Solicitors of and of Counsel with the Complainant.
Dated June 10,1887.

I conceive there is good cause for appeal in the above 
stated cause.

W .  H . V r e d e n b u r g h , 

Of Counsel with Complainant.
10

[ T i t l e .]

NOTICE OF APPEAL BY THE PRESIDENT AND DIREC-
TORS OF THE MANHATTAN CO.

[June 15th, 1887.]

The defendants The President and Directors of the Man-
hattan Company hereby appeal from so much of the inter-
locutory order made in this Court in the above-entitled cause 
on the sixth day of June instant, as decrees that the second 
and third pleas filed to the amended bill of complaint in 20 
said cause are unnecessary, and that said second and third 
pleas to said bill of complaint be stricken out, to the Court 
of Errors and Appeals in the last resort in all causes in New 
J ersey.

B e d l e , M u i r h e i d  & M c G e e ,
Solicitors for and o f Counsel with the defendants The 

President and Directors of the Manhattan Company.
Dated 11th June, 1887.

We conceive there is good cause for appeal in the above 
stated cause. 30

B e d l e , M u i r h e i d  & M c G e e ,
Of Counsel with the President and Direbtors 

of the Manhattan Company.
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[ T i t l e .]

NOTICE OF APPEAL BY WILLIAM S. MOUNT. 

[Served June 23d, 1887.]

William S. Mount, one of said defendants in the above 
stated cause, hereby appeals to the Court of Errors and 
Appeals in the last resort in all causes, from so much of the 
interlocutory order made in this Court on the fourteenth day 
of June, A. D. eighteen hundred and eighty-seven, in said 
cause as delares “  that so much of the said William S. Mount 

10 in the above entitled cause, as sets up matter against the 
said defendants The President and Directors of the Man-
hattan Company, which by the practice existing prior to 
the promulgation of the two hundred and twelfth rule oi 
this Court, could only be set up by means of a cross-bill, 
and which prays such relief as under said practice could 
only be obtained by means of a cross-bill, be, and the same 
hereby is, both as to such allegations, charges and prayer, 
stricken out with costs.

Dated June 23d, 1887.
20 W i l l i a m  S . D a y t o n ,

Solicitor and of Counsel of William S. Mount, Defendant

I conceive there is good cause for appeal in the above 
stated cause.

W i l l i a m  L. D a y t o n , 
Of Counsel with said Defendant
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NEW JERSEY COURT OF ERRORS AND APPEALS.

Between

F a n n i e  E. M o u n t , I

Appellant, [

and > On Bill, &c.

T h e  P r e s i d e n t  a n d  D i r e c t o r s  o f  t h e  M a n -V 

h at t an  C o m p a n y  and others, I

Respondents.

P E T I T I O N  O F  APPEAL.

[Filed June 15th, 1887.] 10

The humble petition of Fannie E. Mount, the appellant 
in the above stated cause, respectfully shows that your peti-
tioner finds herself aggrieved by an interlocutory order made 
in the Court ot Chancery by His Honor, the Chancellor of 
New Jersey, bearing date the sixth day of June, eighteen 
hundred and eighty-seven, in a cause wherein the above 
named appellant was complainant, and the above named 
respondents were defendants, in this respect, to wit, that 
the said order declares that the motion to strike out the first 
plea to said amended bill of complaint be denied with costs, 20 
and that said first plea to said hill of complaint do stand. And 
your petitioner humbly appeals from that part o f the said 
order of the Chancellor which orders as aforesaid, upon the 
ground that the same is erroneous, for that the said first 
plea was no ¡answer to the equity o f said bill, and constituted, 
if true in fact, no defense to the complainant’s said suit, and 
should have been stricken out with costs.

Your petitioner therefore prays that the said order of the 
said Chancellor may be, in the particulars aforesaid, reversed, 
set aside and for nothing holden, and that your petitioner 30
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map have such relief in the premises as to this Honorable 
Court shall seem meet.

V r e d e n b u r g h  & P a r k e r ,
Solicitors of Appellant. 

W . H. V r e d e n b u r g h ,
Of Counsel with Appellant.

The petition of The President and Directors of the Man-
hattan Company, the appellants in the above stated cause, 
respectfully shows that the petitioners find themselves 
aggrieved by an interlocutory decree made in the Court of 
Chancery by his Honor the Chancellor o f New Jersey, 
bearing date the sixth day of June, eighteen hundred and 
eighty-seven, in a cause wherein the above named appellee, 
Fannie E. Mount, was complainant, and the above named 
appellants, The President and Directors o f the Manhattan 
Company and others, were defendants, in these respects, to 
w it:

First—That the second and third pleas filed to the 
amended bill o f complaint in said cause were unnecessary.

Second— That said second and third pleas to said bill of 
complaint be stricken out.

And your petitioners appeal from that part o f said decree 
o f the Chancellor which decrees as aforesaid, upon the 
ground:O

NEW  JERSEY COURT OF ERRORS AND APPEALS.

10

Between
T h e  P r e s id e n t  a n d  D ir e c t o r s  o e  t h e

On Bill, &c.

PETITION OF APPEAL.

[Filed June 16th, 1887.]
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Pirst—That the said two pleas are, and each of them is, 
a complete defence to the said amended bill o f complaint.

Second—That the facts alleged in said second plea con-
stitute a complete defence to the complainant’s said suit, 
and the motion to strike out said plea should have been 
denied with costs.

Third—Because the facts alleged in said third plea con-
stitute a complete defence to the complainant’s suit, and 
the motion to strike out said plea should have been denied 
with costs.

Wherefore, your petitioners pray that the said order of 
the said Chancellor may be, in the particulars aforesaid, 
reversed, set aside and for nothing holden; and that your 
petitioners may have such relief in the premises as to this 
Honorable Court shall seem meet.

B e d l e , M u i r h e i d  & M c G e e , 

Solicitors for and of Counsel with the Defendants, 
The President and Directors of the Manhattan Company.

HEW JERSEY COURT OF ERRORS AND APPEALS.

The humble petition of William S. Mount, appellant in

Between

W i l l i a m  S. M o u n t ,

Apellant,
and

T h e  P r e s i d e n t  a n d  D i r e c t o r s  o f  t h e

M a n h a t t a n  C o m p a n y  and others, 

Respondents.

On Bill, &c.

20

PETITION OF APPEAL.

[Filed June 25th, 1887.]

the above stated cause, respectfully shows that your peti- 30 
tioner finds himself aggreived by an interlocutory order
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made in the Court o f Chancery by His Honor the Chancel-
lor o f New Jersey, bearing date the fourteenth day of June,
A. D., eighteen hundred and eighty-seven, in a cause wherein 
Fannie E. Mount was complainant and The President and 
Directors o f the Manhattan Company and others were de-
fendants, in this respect, to w it: that the said order declares 
that so much of the answer o f the said William S. Mount 
in the said cause as sets up matter against the said defend-
ants The President and Directors o f the Manhattan Com- 

10 pany, which, by the practice existing prior to the promul-
gation of the two hundred and twelfth rule o f the said Court 
o f Chancery, could only be set up by means of a cross-bill and 
which prays such relief as under said practice could only be 
obtained by means o f a cross-bill, be and the same hereby 
is, both as to such allegations, charges and prayers, stricken 
out with costs.

Your petitioner therefore prays that the said order of the 
said Chancellor may be, in the particulars aforesaid, re-
versed, set aside and for nothing holden, and that your 

20 petitioners may have such relief in the premises as to this 
Honorable Court shall seem meet.

W i l l i a m  L. D a y t o n , 
Solicitor and o f Counsel with William

S. Mount, Appellant.
Dated June 23,1887.
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mW JERSEY COURT OF ERRORS AND APPEALS.

A N SW E R  TO COMPLAINANT’S PETITION OP APPEAL.

The answer of The President and Directors of the Man-
hattan Company, the above named respondents, to the peti-
tion of appeal of the above named appellant.

These respondents, not acknowledging all or any of the 
matter in the said petition of appeal contained to be true, 
for answer thereto, nevertheless, say and admit that a 
decree was, on the sixth day of June instant, made and 
entered in the Court of Chancery in the cause for that pur-
pose mentioned in the said petition, as is therein stated; 
but, as to the substance and form thereof, these respondents 20 
pray to refer thereto when the same shall he produced.

And these respondents are advised and believe that the 
said decree, in the respect in said petition o f appeal men-
tioned, is agreeable to equity, and they pray that the same 
may be, in those respects, affirmed with the costs to be 
adjudged to these respondents.

Solicitors for and of Counsel with The President and Directors of 
the Manhattan Company.

Between
F a n n ie  E. M o u n t ,

and
Appellant,

The Pre s id e n t  a n d  D ir e c t o r s  o f  t h e  M a n -1 
h at t an  Co mpa n y  et al.,

Respondents.

On Bill, &c.

[Filed June 16th, 1887.] 10

B e d l e , M u ir h e id  & M c G e e ,

10
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ANSWER OF THE PRESIDENT AND DIRECTORS OF THE 
MANHATTAN COMPANY TO THE PETITION OF APPEAL 
OF WILLIAM S. MOUNT.

[Filed June 24th, 1887.]

Between \

W i l l ia m  S. M oun t , l
Apellant, f

and \ On Bill, &c.

T he  P r e s id e n t  an d  D ir e c to r s  o f  the

10 . M a n h a t t a n  Com pa ny  and others,

Respondents.

The answer of The President and Directors of the Man-
hattan Company, the above named respondents, to the peti-
tion of appeal ed the above-named appellant.

These respondents, not acknowledging all or any of the 
matters in the said petition of appeal contained to be true, 
for answer thereto, nevertheless, say and admit that an 
interlocutory order was, on the fourteenth day of June 
instant, made and entered in the Court o f Chancery, in the 

20 cause for that purpose mentioned in the said petition, as is 
therein stated; but as to the substance and form thereof, 
these respondents pray to refer thereto when the same shall 
be produced.

And these respondents are advised and believe that the 
said decree in said petition of appeal mentioned is agree-
able to equity, and they pray that the same may be affirmed 
with costs to be adjudged to these respondents.

B e d l e , M u ir h e id  & M c G-e e , 
Solicitors for and of Counsel with the President 

cund Directors of the Manhattan Company.
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ANSWER OF FANNIE E. MOUNT.

[Filed June 29th, 1887.]

NEW JERSEY COURT OF ERRORS AND APPEALS.

_  ^

Between

T h e  P r e s i d e n t  a n d  D i r e c t o r s  o f  t h e  

M a n h a t t a n  C o m p a n y ,
Appellant,

and

F a n n i e  E. M o u n t ,

Respondent.

The answer of Fannie E. Mount to the petition of appeal 
of the above named appellant.

This respondent, not acknowledging all or any o f the 
matter in the said petition of appeal contained to be true, 
for answer thereto, nevertheless, says and admits that an 
interlocutory decree or order was, on the sixth day of June 
instant, made and entered in the Court o f Chancery in this 
cause, as in said petition mentioned, but as to the substance 
and form thereof this respondent prays to refer thereto 
when the same shall be produced. And this respondent is 20 
advised and believes that said decree in the respects in said 
petition of appeal mentioned, so far forth as said decree 
adjudges that the said second and third pleas to said bill of 
complaint be stricken out, is agreeable to equity, and she 
prays that the same may be in that respect approved, with 
costs to be adjudged to this respondent.

V r e d e n b u r g h  & P a r k e r ,
Solicitors for and of Counsel with the Respondent, 

Fannie F . Mount.
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